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ESTATES  OF  BECEASEB  PEBSOKB. 

I»  Hatwre  of  Proeeodlngs;  Juisdletlom 
Orer;  Wkat  Law  GoTems. 

H.  iMOti  of  Estate,  Wkat  aro|  Compol- 
llBir  Sarrender  of  Property  or  Ab- 
eonntliir  by  Third  PorBoa. 

lOL  Aetloa  for  Settlemoat  ot^  Setttar 
Apart  Estate  Uader  Ftfteea  Haa- 
dred  Dollars. 

IT«  Faadly  Allowaaee* 
T«  Appoiatmeat  of  Attonej  for  Abseat 
or  Miaor  Heirs. 

TL»  ClalHS  Agalast. 

1.  What  are. 

a.  Generally;  Funeral  Expenses* 

b.  Attomev'sFees;  What  Proper 

and  Allowance  of;  Oppoaitioii 

to. 
S.  NaUce  to  Creditan. 
S.  Pre$enUUionof, 

a.  Necessity  of;  What  Glaims  Most 

bePTMented. 

b.  TimeoL 

c  By  Whom  Presented. 

d.  Form  of;  Amendment;  Yexifl- 

catlon. 

e.  Place  and  Manner  of;  Second 

Presentation. 
1  Fsilnre  or  Neglect  to  Present, 
Effect  of;  waiver  of;  Objeo- 
tion  When  Taken. 
4.  AUowanee. 

a.  Manner  of;  Lost  Claims;  Bar- 

red Claims. 

b.  Effect  and  Condnsiyeness  of; 

Ccmtest  of;  Setting  Aside. 
A.  Filing  of  Claims. 
t,  B^eetionof;    Failure  to  Piai$  o» 

Claim  Within  Ten  Dayu. 
7.  Secured  Claims. 

a.  Claim  Secured  by  Pledge. 

b.  Mortgages. 

A.  Whether  Indoded  in  Word 
••  Claims." 


B.  Necessity  and  Sufficiency  of 
Presentation;  Where  Re- 
course Against  Estate 
Waived. 

0.  Presentation  and  Allowance, 
Effect  of;  Salts  to  Fore- 
close and  Sales  Under. 

8.  Actions  on  Claims, 

9.  Interest  on. 

10.  Order  of  Payment;  PdH  Payment 
and  IHvidendSm 

11.  MarshdUng  of  Assets  to  Paiff* 

TIL  Bales. 

1.  Of  Personalty. 

S.  Sale  Under  Power  or  to  Pay  DebU; 
Validity,  Co^firmaHont  Appeal; 
Higher  Bidder;  Agreement  for 
PrivaU  Sale. 
8.  Statute  Authorieing. 
i.  Sale  of  BeaUy  Under  Order  of 
Court. 

a.  Power  of  Court;  Necessity  for 

Sale ;  Construction  of  Statute. 

b.  Nature  of  Proceedings. 

a  Within  What  Time  to  be  Com- 
menced. 

d.  Who  May  Apply  for,  and  for 
What  I>Bbt8  Proper^May  bo 
Sold. 

0»  Petition  for. 

A.  General  Bules  as  to;  Juris- 

dictional Facts;  Falsity 
Does  not  Affect  Jurisdic- 
tion. 

B.  Allegations  as   to   Person- 

alty and  Debts,  and  as  to 
Necessity  for  Sale. 
0.  Condition,  Value,  and  De- 
scription of  Property. 
D.  Amendment   and  Verifica- 
tion of;  iSrayer  for  Relief. 
1  Appointment  of  Attorney  for 
Minor  Heirs  or  of  Guardian 
Ad  Litem, 
g.  Order    to    Show    Cause    and 
Notice. 
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h.  Contest  of;  Findings,  New  Trial, 

and  Appeal. 
i.  Order  of  Sale. 

J.  Sale  of  Land  Subject  to  Mort- 
gage. 

k«  Terms  of  Sale;  Payment;  Re- 
fusal to  Parchase ;  Resale. 

L  Confirmation ;  Higher  Bid. 

xn.  Compelling  Conveyance. 

zu  Where  Executor  Does  not 
Qualify  or  Bond  is  Insuf- 
ficient.' 

0.  Validity    and    Collateral    At- 

tack;   Action  to  Set  Aside; 
Enjoining. 

5.  Deed  a$  Evidence  of  TUk. 

Tin.  Heirs,  Rlrlits  and  Ltabllitles  oC 

1.  Proceedings  to  Determine  Heirship. 

2.  JUghU  and  LidbiUtiee;  Aetione  by 

and  AgaineL 
8.  Conveyance*  or  Mortgagee  by. 
4.  Suceeeeion, 

a.  Law  Goyeming. 

b.  Definitions  of  Heirs,  Descend- 

ants, Children,  and  Estates  of 
Inheritance. 
e.  Rules  and  Order  of  Descent, 
Grenerally. 

d.  Under  Antenuptial  Contract. 

e.  Posthumous,   Pretermitted,  or 

Dlegitimate  Child ;  Bights  of 
Grandchildren. 

1.  Under  the  Mexican  Law. 
IX.  Bistribiitioii. 

1.  Jurisdiction  Over. 

2.  Time  for;  Estate  When  Beady. 

8.  Petition  for;  Notice,  Appearance^ 
Opposition  to;  Adverse  Claim 
not  Litigated. 

4.  PaHidl. 

6.  Description  in. 

6.  Allotment  of  InUreet;   Division  to 

Creditor^  Assignee,  or  Qraniee  of 
Heir. 

7.  Conclusiveneu;     Subject    to     Ad- 

ministrator's Lien;  TitU  Passing 
by;  Setting  Aside;  AppeaL 

8.  Action  to  Recover  DietribuUve  Share; 

Interest  on. 

AdTsncements,  what  are  not.  See  Wills, 
201. 

Advance  to  widow,  charge  against  distribu- 
tive share.  See  Executors  and  Administra- 
tors, 808. 

Advances  to  heir  or  widow.  See  Executors 
and  Administrators,  VIII,  7,  b. 

Assessment  by  reference  to  inventory.  See 
Taxation,  262. 

Claims  against,  duty  of  executor.  See  Ex- 
ecutors and  Administrators,  VI,  8,  e. 

Executors  and  administrators.  See  Execu- 
tors and  Administrators. 

Homestead,  probate,  setting  apart  of.  See 
Homesteads,  XVI. 

Homestead,  mortgage  of  by  survivor.  See 
Homesteads,  XV,  6. 

Homestead,  setting  apart  to  survivor.  See 
Homesteads,  XV,  5. 

Notice,  probate  proceedings  as  constructive* 
See  Notice,  12. 

Probate  courts.    See  Probate  Courts. 

Widow's  election.    See  Wills,  XI,  20. 


Wills.    See  Wills. 

Wills,  probate  oL    See  WUls,  X. 

!•  Vatmre  of   Proceedings  |    JvrisdtetloB 
Over;  Wliat  Iaw  €h»vems. 

1.  The  proceedings  for  the  settlement  of  an 
estate,  and  matters  connected  therewith,  are 
not  civil  actions  within  the  meanins  of  sec- 
tions 18  to  21  of  the  Practice  Act.  (Estote  of 
Scott,  15  Cal.  220.) 

Cited  75  Cal.  590. 

2.  Proceedings  in  probate  for  the  settlement 
of  the  estates  of  deceased  persons  are  in  the 
nature  of  proceedings  in  rem ;  and  iudgments 
rendered  therein,  so  far  as  they  reuite  to  the 
disposition  of  the  property  of  the  estate,  are 
binding  upon  the  parties  interested,  without 
any  personal  notice  to  them.  In  these  pro- 
ceedings only  such  notice  is  required  as  is 
provided  by  positive  law.  (Kearney  v.  Kear- 
ney, 72  Cal.  591.) 

Settlement  of  estate  is  not  a  civil  action. 
See  Arrest,  8. 

8.  S.  dies  out  of  the  state,  leavins  property 
in  Santa  Clara  county,  and  the  probate  court 
thereof  takes  jurisdiction  of  the  estate,  and 
grants  letters  of  administration  to  K.  The 
widow  subsequently  files  a  petition  to  revoke 
the  letters,  on  the  ground  that  the  probate 
court  of  San  Frandsoo  ou^ht  to  have  issued 
them,  whereupon  the  administrator  asks  the 
court  to  transfer  the  cause  to  that  court,  rep- 
resenting that  the  widow  and  a  majority  of 
the  witnesses  resided  there,  and  that  the  in- 
terest of  several  persons  interested  in  the  es- 
tate would  be  advanced  by  the  transfer,  to 
which  both  parties  asreed.  The  court  made 
an  order  of  transfer.  The  i>robate  court  of  San 
F^ramcisco,  on  the  papers  beins  filed  therein,  re- 
fused to  take  jurisdiction  of  the  cause,  and  or- 
dered .the  papers  back.  Held,  that  on  these 
facts  the  probate  court  of  Santa  Clara  could  not 
divest  itself  of  jurisdiction,  and  vest  it  in  the 
probate  court  of  San  Francisco,  and  that 
mandamus  will  not  issue  to  compel  the  latter 
court  to  take  jurisdiction.  (Estate  of  Scott, 
15  Cal.  220.) 
Cited  1  Wash.  188. 

4.  Proceedings  for  the  administration  and 
distribution  of  the  estates  of  deceased  per- 
sons are  purely  statutory,  and  though  the 
superior  court  is  a  court  of  general  jurisdic- 
tion, yet  while  sitting  as  a  court  of  probate 
its  junsdiction  is  limited  and  special,  and  all 
acts  in  excess  of  the  statutory  power  conferred 
are  nugatory,  and  do  not  bind  those  who 
have  invoked  its  authoii^  or  submitted  to 
its  decision.  (Smith  v.  Westerfield,  88  CaU 
874.) 

Cited  98  Cal.  468,  484. 

5.  Jurisdiction  of  superior  courts  as  suc- 
ceeding to  the  powers  of  the  probate  court 
has  not  been  enlarged.  (Estate  of  Hudson, 
68  Cal.  454.) 

Jurisdiction  of  courts  of  first  instance  over. 
See  Jurisdiction,  148. 

Persons  dying  before  adoption  of  constitu- 
tion^ jurisdiction  of  probate  court.  See  Juris- 
diction, 126. 

New  county,  effect  of  formation  ol  on 
administration.    See  Counties,  9. 
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6.  Mezicui  STStem  of  adminietration  upon 
the  estates  of  deceased  persons  was  super- 
seded by  the  adoption  of  the  common  law 
In  this  state  April  IS,  1850.  (People  ex 
leL  Vantine  ▼.  Senter,  28  Oal.  602.) 

Cited  37  Cal.  89. 

Administration  could  not  be  had  upon 
death  of  owner  of  Mexican  iprant  in  1844.  See 
Guardian  and  Ward,  6. 

7.  Estates  of  persons  who  died  before  pas- 
sage of  probate  laws  of  this  state,  whether 
dymg  testate  or  intestate,  and  whether  leav- 
ing ^ult  or  minor  heirs,  are  not  within  the 
operation  of  said  laws,  but  vested  in  the  heirs 
or  devisees  under  the  Mexican  law.  (Coppin- 
ffer  V.  Rice,  33  Oal.408.) 

&ted  66  Oal.  108, 112. 

8.  The  act  passed  April  2,  1866  (Stats. 
1866,  p.  824),  has  no  application  to  the  estates 
of  persons  dying  before  the  adoption  of  our 
proijate  system.  (Ooppinger  v.  Rice,  83  Oal. 
436.) 

9.  The  estates  of  deceased  persons  in  this 
state  who  died  prior  to  the  passage  of  the  Pro- 
bate Act  of  1850,  and  subsequent  to  the  adop- 
tion of  the  common  law,  can  be  administered 
on  in  accordance  with  the  provisions  of  the 
probate  acts  in  force.  (People  ex  rel.  Vantine 
v.Senter,  28  0al.  602.) 

ated  84  Oal.  424;  66  Oal.  108, 112. 

10.  The  statute  which  gives  the  possession 
and  control  of  real  propertj  belonging  to  in- 
testates to  their  administrators  until  admin- 
istration of  the  estate  and  distribution  of 
the  property  are  had,  only  applies  to  cases 
srifling  since  the  statute  was  passed.  (Soto  v. 
Kioder,  19  Oal.  87.) 

(Sted  28  Oal.  605;  83  Oal.  423;  87  Oal.  80,  91; 
66  Gal.  108,  112. 

Law  governing.  See  Executors  and  Ad- 
miiustratore,  623. 

Distribution  of  intestate's  estate,  law  gov- 
erning.   8c»e  Oonflict  of  Laws,  10. 

IL  Assets  of  Estate,  What  are;  Compelling 
Sarrender  of  Property  or  Aeoonntliiir 
hj  TUrd  Person. 

11.  If  a  debtor  before  his  decease  had  con- 
veyed land  to  a  person  in  trust  to  secure  his 
promissory  note,  and  after  his  decease  the 
eraditor  fails  to  present  his  claim  to  the 
executor  for  allowance  within  the  time  fixed 
by  the  statute  after  publication  of  notice  to 
eredit<M«,  the  executor  cannot  invoke  the 
power  of  a  court  of  equity  to  compel  the  cred- 
itor to  surrender  his  security,  or  to  enjoin  the 
creditor  from  selling  the  land  under  a  power 
CQDtatned  in  the  deed  of  trust,  ( Whitmore  v. 
San  Francisco  Savings  Union,  60  Oal.  146.) 
Cited  77  Oal.  68. 

12.  The  damages  recovered  by  an  adminis- 
trator for  the  death  of  the  decedent  caused  by 
nei^ligenoe  are  for  the  benefit  of  the  heir  or 
heirs,  and  do  not  constitute  any  part  of  the 
estate  (^  the  deceased.  (Munro  v.  P.  0.  D.  & 
B.  Co.,  84  OaL  616.) 

18.  Money  received  by  administrator  in 
payment  for  goods  sold  by  his  intestate  as 
isotor  upon  a  del  credere  commission  forms 
no  part  of  the  assets  of  the  estate,  and  may 


be  recovered  by  the  consignor  in  an  action  for 
money  had  and  received.    (Stanwood  v.  Sage, 
22  Oal.  516.) 
Oited  67  Oal.  461. 

14.  Where,  under  void  order  of  probate 
court,  portions  of  estate  passed  into  hands  of 
surviving  widow,  who  was  also  one  of  the 
executors  administering  on  the  estate  as  her 
own,  under  a  devise  in  the  will  if  still  in  esse, 
such  portion  must  be  considered  as  consti- 
tuting part  of  the  estate  in  her  hands  as 
co-executrix,  and  if  not  in  esse  then  as  charge- 
able against  her  in  her  account  with  tht 
estate.    (Abila  v.  Burnett,  33  Oal.  658.) 

16.  When,  during  the  administration  of  an 
estate,  an  equitable  action  must  be  brought 
to  subject  to  administration  trust  property 
held  by  others,  it  is  doubtful  whether,  the 
court  has  the  power  to  take  the  entire  admin- 
istration away  from  the  usual  probate  juris- 
diction ;  and  it  is  not  an  abuse  of  discretion 
for  the  court,  after  determining  that  the 
property  is  subject  to  administration,  to  leave 
the  administration  and  settlement  of  the 
estate  to  the  tribunal  in  which  they  were 
pending.    (Burton  v.  Burton,  79  Oal.  490.) 

Assets  of  estate,  rents  and  profits  are.  Set 
Executors  and  Administrators,  173. 

Homestead  is  not  subject  to  administra 
tion.    See  Homesteads,  472. 

Homestead  is  not  part  of  assets.  See 
Homesteads,  XV,  2. 

Donation  from  stock  board  is  not  part  of. 
See  Stock  and  Exchange  Board. 

Community  property,  whether  subject  to 
administration.  See  Husband  and  Wife,  II, 
3,d. 

Mexican  grant,  subjecting  property  to 
administration  on  death.  See  Mexican 
Lands,  243,  et  seq. 

16.  Under  sections  1469,  et  seq.,  of  the  Oode 
of  Civil  Procedure,  the  superior  court,  in  a 
proceeding  for  the  settlement  of  the  estate  of 
a  decedent,  has  no  power  to  order  property 
in  the  possession  of  a  person  claiming  title 
thereto  to  be  delivered  up  to  the  executor  or 
administrator,  or  deposited  subject  to  the 
order  of  the  court;  and  the  refusal  of  the 
person  claiming  title  to  obey  such  an  order 
IS  not  a  contempt.  (Ex  parte  Oaeey,  71  Oal. 
269.) 

Oited  20  Or.  697. 

17.  Under  section  1685  of  the  Oode  of  Oivil 
Procedure  the  superior  court,  in  a  proceed- 
ing for  the  settlement  of  the  estate  of  a  dece- 
dent, has  authority  to  require  a  person,  who 
admits  being  the  surviving  partner  of  the 
decedent,  to  file  his  account  of  the  partner- 
ship affairs,  and  as  an  incident  thereto  to 
examine  witnesses  for  the  purpose  of  deter- 
mining the  sufficiency  of  the  account  as  filed. 
But  the  court  has  no  authority  to  settle  and 
adjust  the  accounts  between  the  surviving 
partner  and  the  representative  of  the  de- 
ceased, nor,  if  the  existence  of  the  partner- 
ship be  denied,  to  determine  the  question  of 
its  existence  or  nonexistence.  (Andrade  v. 
Superior  Oourt,  76  Oal.  469.) 

Oited  8  Mont.  489. 

Assets  of  estate,  duty  of  executor.  See 
Executors  and  Administrators,  VI,  8,  b. 
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III#  Aettom  f«r  Setttement  of^  Setting 
Apart  Srtate  Under  nfteen  Hui- 
dred  BollAn. 

18.  Where  a  party  died  intestate  while  the 
Mexican  law  was  in  force,  leaving  surviving 
him  a  widow  and  children  and  grandchil- 
dren, sons  or  daughters  of  a  deceased  child, 
and  also  personal  property,  and  there  was  no 
administration  on  the  estate,  and  the  widow 
and  children  and  grandchildren  managed  and 
disposed  of  the  personal  i>roperty  in  common 
for  a  lonff  time,  in  an  action  brought  by  one 
or  more  lor  a  settlement  and  division  of  the 
property,  they  should  be  treated  as  tenants 
in  common  of  the  property,  and  aU,  including 
the  representatives  of  the  widow  after  her 
death,  are  necessary  parties.  (Valencia  v. 
Bemal,  26  Oal.  328.) 

19.  Upon  proper  application  the  lower  court 
made  a  decree  setting  apart  certain  property 
appraised  at  fourteen  hundred  and  K>rty  dol- 
lars, for  the  use  and  benefit  of  minor  children. 
It  appeared  from  the  inventory  that  the  whole 
estate  did  not  exceed  fifteen  hundred  dollars. 
The  decree  recited  that  notice  had  been  given 
of  the  hearine  of  the  petition  as  direct^  by 
a  previous  oraer  of  the  court,  that  testimony 
was  taken,  and  that  the  widow  had  con- 
sented. Afterwards  a  creditor  filed  a  pe» 
tition  asking  that  the  decree  be  set  aside, 
alleging  that  no  publication  of  notice  to  cred- 
itors had  been  given,  that  the  proceedings 
were  taken  to  defraud  and  hinder  the  cred- 
itors of  the  deceased,  that  the  proper  notice 
had  not  been  given,  and  that  the  property 
was  of  £80*  greater  value  than  fifteen  nundred 
dollars.  Tae  court  denied  the  prayer  of  the 
petitioner.  Held,  (1)  that  notice  to  general 
creditors  was  not  necessary;  (2)  that  tne  pro- 
ceedings being  regular,  and  the  court  having 
found  that  proper  notice  by  posting  had  been 
given,  and  mat  the  value  of  the  estate  did  not 
exceea  fifteen  hundred  dollars,  its  judgment 
cannot  be  interfered  with.  (Estate  of  Palo- 
mares«  63  Cal.  402.) 

IT*  Family  Allowaaee. 

20.  Section  1466  of  the  Oode  of  Civil  Pro- 
cedure, which  declares  that  if  the  property 
set  apart  for  the  use  of  the  vndow  and  minor 
children  of  a  decedent  is  insufficient  for  their 
support,  the  court  must  make  a  reasonable 
allowance  out  of  the  estate,  is  mandatory,  and 
requires  the  court  to  make  such  an  allowance, 
regardless  of  the  widow's  financial  ability  to 
support  herself  without  aid  from  the  estate. 
(In  re  Lux,  100  Gal.  693.) 

21.  Application  for  family  allowance  is  not 
action  or  proceeding  within  section  1880  of 
the  Code  of  Civil  Procedure  providing  that 
parties  to  an  action  against  an  administrator 
cannot  be  witnesses.  (Estate  of  McCausland, 
62  Oal.  668.) 

Cited  96  Cal.  472;  2  Idaho,  176. 

22.  Such  words  are  used  synonymously,  and 
in  the  Probate  Act  have  reference  to  such 
debts  or  demands  against  the  decedent  as 
might  have  been  enforced  against  him  in  his 
lifetime  by  personal  action  for  the  recovery 
of  mc*ney,  and  upon  which  only  a  money 
judgment  cculd  have  been  rendered.    Such 


definition  does  not  include  a  family  aUowmncew 
(Estate  of  McCausland,  62  CaL  6^) 
Cited  72  Cal.  489. 

28.  A  wife  who  has  voluntarily  entered  into 
a  valid  agreement  with  her  husband  for  sepa- 
ration, whereby,  in  consideration  of  certain 
money  paid,  she  waived  all  other  claims  upon 
her  husband,  and  has  voluntarily  continued 
to  live  apart  from  him  without  any  attempt 
to  set  aside  the  agreement,  or  to  assume  again 
their  matrimonial  relations,  or  to  demand 
further  means  for  her  separate  support,  ceases 
to  be  a  member  of  the  immediate  family  of 
the  husband,  and,  upon  his  death,  is  not  en* 
titled  to  a  family  allowance  out  of  his  estate. 
(Estote  of  Noah,  88  Cal.  468.) 

24,  A  wife  who  has  voluntarilv  entered  into 
a  valid  agreement  with  her  husband  for  their 
separation,  wherebv,  in  consideration  of  oer- 
tam  monev  paid,  sne  waived  all  her  marital 
claims,  and,  m  pursuance  of  the  agreement, 
has  voluntarily  continued  to  live  apart  htna 
him  without  any  attempt  to  set  aside  the 
agreement,  or  to  assume  again  their  marital 
relations,  or  to  demand  from  him  any  further 
means  for  her  separate  support,  ceases  to  be  a 
member  of  the  immediate  family  of  the  hus- 
band, and,  upon  his  death,  is  not  entitled  to  a 
family  allowance  out  of  his  estate,  under  sec- 
tions 1466  and  1466  of  the  Ck>de  of  Civil  Pro- 
cedure. (Estote  of  Noah,  73  CaL  683.) 
Cited  73  Cal.  691. 

26.  A  wife  separated  from  her  husband  in 
accordance  with  the  terms  of  a  written  agree- 
ment of  separation  is  not  a  member  of  his 
family,  and  is  not  entitled,  upon  his  death,  to 
a  family  allowance  out  of  his  estate,  under 
sections  1466,  1466,  and  1468  of  the  Code  of 
Civil  Procedure,  nor  is  she  entitled  to  have  a 
homestead  set  apart  from  his  separate  prop- 
erty, even  for  a  limited  period.  ( Wickersham 
Y.  Comerford,  96  Cal.  43S.) 

26.  When  a  widow  marries  again  she  is  no 
longer  entitled  to  an  allowance  for  her  main- 
tenance out  of  the  estate  of  her  deceased  hus- 
band, and  an  order  of  allowance  theretofore 
made  terminates  upon  her  remarriage  without 
further  order  of  the  court.  (Estate of  Hamil- 
ton, 66  Cal.  676.) 

27.  The  superior  court  sitting  in  probate  may 
in  its  discretion,  in  all  cases  where  the  necessity 
therefor  exists,  make  a  reasonable  allowance 
out  of  the  estote  of  a  decedent  for  the  support 
of  the  family  during  such  reasonable  period 
as,  in  view  of  all  the  facto,  may  be  necessary. 
(Estote  of  Walkerley,  77  Cal.  642.) 

Cited  100  Cal.  604. 

28.  The  discretion  of  the  probate  court  in 
the  matter  of  fixing  or  refusing  to  reduce  the 
amount  of  a  family  allowance  is  necessarily 
nearly  conclusive.  (Estote  of  Kingsley,  fiiS 
Cal.  676.) 

29.  The  amount  to  be  granted  to  a  widow 
of  a  decedent  for  the  support  of  herself  and 
minor  children  is  within  tne  discretion  of  the 
probato  court,  and  ito  action  in  making  the 
allowance  will  not  be  disturbed  upon  appeal 
unless  an  abuse  of  discretion  is  clearly  shown* 
(In  re  Lux,  100  Cal.  69a) 

30.  The  probate  court,  in  fixing  the  amount 
of  a  family  allowance,  is  not  restricted  to  a 
bare  support  of  the  widow,  but  regard  should 
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be  had  to  the  mode  in  which  she  had  lived 
during  the  lifetime  of  her  husband.  The  air 
lowanoe  ahoold  be  sufficient  to  provide  all  the 
neoeasariee  of  life,  which  includes  all  that  is 
Teaaonable  and  proper  for  use  in  the  home 
and  in  social  intercourse,  in  view  of  the  con- 
dition and  value  of  the  estate  and  the  station 
and  surroundings  of  the  family,  (In  re  Lux, 
100Oal.5e3.) 

31.  Widow  of  decedent  is  entitled  to  reason- 
able provision  for  her  support,  and  the  court 
is  not  restricted  to  a  biare  support,  but  in 
making  the  allowance  should  take  all  the  cir- 
cumstances into  consideration,  and  have  re- 
gard to  the  mode  in  which  she  lived  during 
the  lifetime  of  the  decedent,  and  the  suffi- 
ciency of  the  estate  to  pay  the  amount  allowed. 
She  is  not  chargeable  as  executrix  for  profits 
received  from  the  subletting  of  rooms  in  a  house 
hired  by  her.  the  rental  of  whidi  is  paid  out 
of  her  monthly  allowance.  (Estate  of  Stevens, 
83  Gal.  822.) 
Cited  100  Oal.  805. 

8S.  Where  the  family  allowance  previously 
granted  to  the  widow  of  a  deceased  person  for 
a  limited  i^eriod  has  been  exhausted,  the  es- 
tate beins  solvent,  she  is  entitled  to  sudi 
further  allowance  as  is  necessary  for  her  main- 
tenance during  the  progress  of  the  settlement 
of  the  estate.  (Estate  of  Roberts,  Roberts  v. 
McKimmon,  87  Cal.  349.) 

33.  An  Older  granting  a  family  allowance, 
made  prior  to  the  return  of  the  mventorv  of 
the  estate,  siving  the  widow  of  the  deceaent 
a  monthly  ulowance  "  until  said  inventory  is 
returned,  or  until  the  further  order  of  thiB 
conrty"  when  construed  in  connection  with 
sections  1484  and  1488  of  the  Code  of  Civil 
Procedure,  means  that  the  allowance  thereby 
pven  shall  terminate  upon  the  return  of  the 
uventory,  or  before  that  time  if  the  court 
shall  so  order,  and  the  allowance  does  not 
eontinue  beyond  the  date  of  the  return  of  the 
inventory.    (In  re  Lux,  100  Cal.  508.) 

34.  Fact  that  ample  provision  is  made  for 
widow  by  will  does  not  prevent  the  court  from 
setting  apart  to  her  the  household  furniture 
exempt  nom  execution,  or  from  making  her  a 
ismily  allowance  until  such  time  as  the  dispo- 
sitions contained  in  the  will  become  availaole 
lor  her  use.  (Eetateof  Walkerly,77  Cal.842.) 
Cited  100  Cat  804. 

35.  A  bUl  of  sale  made  by  a  widow  which 
in  express  terms  is  limited  in  its  effect  to  any 
**  interest  which  she  misht  take  as  heir  at  law 
of  her  deceased  husband,"  should  not  prevent 
the  probate  court  from  setting  apart  exempt 
personal  property  from  the  estate  for  the  use 
of  the  family  of  the  deceased.  (Estate  of 
Hoore,  57  Cal.  448.) 

38.  It  is  the  duty  of  the  court  after  the 
expiration  of  one  year  from  the  granting  of 
letters  to  discontinue  the  allowance  for  the 
midntenance  of  the  family,  upon  ascertaining 
the  estate  to  be  insolvent.  (Estate  of  Mont- 
gomery, 80  Oal.  848.) 

87.  An  order  refusing  a  family  allowance  to 
the  widow  and  children  of  deceased,  to  whom 
a  homestead  consisting  of  farming  land  and 
also  some  personal  property  had  already  been 
set  apart,  will  not  be  reversed  where  the  peti- 
tion for  such  allowance  contains  no  statement 


that  the  proceeds  of  the  farm  are  insufficient. 
(EsUte  of  Luther,  87  Cal.  319.) 

38.  No  notice  is  required  to  be  given  of  an 
application  for  an  allowance  for  the  support  of 
the  widow  and  minor  children,  but  it  is  the 
duty  of  the  court,  with  or  without  a  petition,  to 
set  apart  sufficient  property  for  their  support, 
and  there  is  no  provision  for  a  framins  of  issues 
with  respect  to  the  matter  of  a  famuy  allow- 
ance ;  and  although  written  objections  to  the 
granting  of  the  petition  are  filed  on  behalf  of  a 
person  interested  in  the  estate,  proceedings  for 
a  new  trial  of  the  issues  raised  thereby  are  not 
authorized  by  the  statute.  (Leach  v.  rierce,  93 
Cal.  614.) 

39.  In  the  matter  of  paying  a  family  allow- 
ance an  executor  or  administrator  is  not  re- 
quired to  wait  for  an  order  of  court,  but  may 
make  the  necessary  expenditures  as  exigencies 
occur,  and  the  court  should  allow  him  credit 
for  payment  of  such  sums  as  may  be  reason- 
able in  the  settlement  of  his  accounts.  (In  re 
Lux,  100  Cal.  806.) 

40.  Where  the  executors  of  an  estate  of  a 
decedent  without  an  order  of  court  paid  to 
the  widow  of  the  decedent  a  large  sum  of 
money  as  a  family  allowance,  and  thereafter 
the  court  made  an  order  for  a  family  allow- 
ance to  the  widow  for  the  same  period  of  time, 
the  executors  are  entitled  to  a  credit  in  their 
statement  of  accounts  for  the  amount  so  fixed 
by  the  court  where  it  appears  that  the  amount 
ptiid  by  them  was  far  in  excess  of  that  al- 
lowed bv  the  court,  and  the  fact  that  the  order 
made  the  allowance  payable  within  twenty 
days  after  its  date  does  not  affect  the  right  of 
the  executors  to  a  present  credit.  (In  re  Lux. 
100  Cal.  808.) 

41.  Upon  an  application  to  the  probate 
court  for  a  family  allowance  by  an  alleged 
daughter  of  a  decedent,  the  question  as  to 
whether  or  not  the  petitioner  is  a  child  of  the 
decedent  is  a  question  of  fact  for  the  court  to 
determine  before  denying  or  granting  the  ap- 
plication, and  the  mere  fact  that  the  petition- 
er's status  as  a  child  of  the  decedent  is  denied 
does  not  render  the  court  without  jurisdiction 
to  make  the  order  of  allowance,  provided  the 
facts  showing  the  petitioner's  right  are  proved 
by  competent  evidence.  (Estate  of  Blythe, 
99  Cal.  472.) 

42.  Upon  an  application  to  the  probate  court 
for  a  family  allowance  by  an  alleged  daughter 
of  the  decedent,  where  the  allegation  m  the 
petition  that  the  petitioner  was  the  child  and 
heir  at  law  of  the  decedent  was  denied  by 
parties  claiming  to  be  next  of  kin  to  the  de- 
cedent, the  findings  and  judgment  rendered 
in  an  action  under  section  1664  of  the  Code  of 
Civil  Procedure,  to  determine  the  heirship, 
which  determine  her  to  be  the  child  and  heir 
at  law  of  the  decedents,  but  which  are  only 
nine  da^s  old  when  offered  in  evidence,  are 
not  admissible  or  sufficient  evidence  to  sup- 
port a  decree  granting  her  a  family  allowance. 
(Estate  of  Blythe,  99  Cal.  472.) 

43.  An  order  of  a  superior  court  setting  aside 
a  parcel  of  land  for  the  support  of  minor  chil- 
dren of  a  decedent,  under  the  provisions  of 
section  1469  of  the  Code  of  Civil  Procedure, 
does  not  divest  the  lien  of  a  mortgage  given 
by  the  decedent  to  secure  the  payment  of  the 
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mirehafle  money  of  the  land.     (Fairbank  t. 
Bobinson,  64  Gal.  250.) 

44.  The  allowance  to  the  widov  is  not  re- 
viewable after  the  time  has  elapsed  lor  ap- 
peal from  the  order,  as  it  then  becomes  final, 
and  the  power  of  the  court  oyer  it  is  at  an  end. 
The  court  below  cannot  sit  as  an  appellate 
court  to  review  its  own  orders,  though  it  ma^ 
be  that  if  the  court  has  been  imposed  upon  it 
can  change  the  order  to  make  it  conform  to  a 
faiir  determination,  on  facts  studiously  with- 
held being  made  to  appear.  But  if  it  has  only 
the  samelacts  before  it  on  which  it  first  actea, 
it  cannot  change  or  modify  the  order  in  Be^> 
tling  the  final  account  of  the  executrix.  (Es- 
tate of  Stevens,  88  Oal.  822.) 

Cited  98  Cal.  577 ;  100  Cal.  648. 

45.  Equity  cannot  review  order  making  a 
family  allowance  in  the  absence  of  fraud. 
(Dougherty  v.  Bartlett,  100  Cal.  406.) 

46.  Upon  an  application  of  the  widow  to 
the  prooate  court  for  an  order  to  compel  the 
administrator  to  pay  over  to  her  the  amount 
due  for  ftimily  allowance  under  an  order  previ- 
oudy  made,  the  court  found  that  the  whole 
amount  of  the  allowance  had  been  paid  |  but 
amons  the  amounts  found  was  a  sum  paid  by 
the  administrator  in  satisfaction  of  a  l)ond  ex- 
ecuted by  him  in  his  private  capacity  to  the 
widow,  the  condition  of  which  had  been 
broken,  and  a  further  sum  expended  in  pur- 
suance of  an  agreement  with  the  widow  for 
the  maintenance  and  education  of  three  of  ^e 
children  who  were  at  school.  Held,  with  re- 
gard to  the  latter  item,  the  payment  having 
Been  made  for  the  maintenance  and  education 
of  the  children  at  the  request  of  the  widow, 
was  equivalent  to  a  payment  to  her ;  but,  with 
regard  to  the  former,  the  administrator  has  no 
authority  to  apply  funds  in  his  handj  appro- 
priated by  law  for  the  support  of  the  family  of 
the  deceased  to  the  payment  or  satisfaction  of 
his  personal  obligations ;  nor  could  he  legally 
enter  into  any  agreement  or  make  any  ar- 
rangement with  the  widow  for  its  application 
in  that  way.    (Moore  v.  Moore,  60  Cal.  526.) 

47.  The  family  allowance  is  as  much  for  the 
advantage  of  the  children  of  deceased  as  for 
the  widow,  and  it  cannot  be  affected  by  any 
agreement  or  understanding  between  the 
widow  and  the  administrator  which  would 
have  the  effect  to  deprive  the  children  of  it 
or  to  divert  it  to  any  other  use  than  that 
specified  in  tlie  law.  Myrick,  J.,  dissenting. 
(Moore  v.  Moore,  60  Cal.  526.) 

(Competency  of  witnesses  on  application  for 
family  allowance.    See  Witnesses,  55. 

Family  residence,  effect  of  setting  apart. 
See  Homesteads,  364. 

Setting  apart  mortgaged  property  for  family, 
foreclosure  of  mortgage.    See  Mortgages,  599. 

Appeal,  effect  of  on  order  awarding  family 
allowance.    See  Appeals,  VIII,  8. 

y.  Appointment  of  Attorney  for  Absent  or 

Minor  Heirs. 

48.  The  probate  court  has  exclusive  juris- 
diction to  determine  whether  an  attorney  shall 
be  appointed  to  represent  absent  or  minor 
heirs,  and  to  fix  the  amount  of  his  compensa- 
tion.   (Dougherty  v.  Bartlett,  100  Cal.  496.) 


49.  Appointment  of  attorney  to  represent 
absent  heirs  in  a  proceeding  for  the  setuement 
of  a  decedent's  estate  is  a  matter  entirely 
within  the  discretion  of  the  lower  court.  (Es- 
tate of  Bety,  75  CaL  266.) 

Attorney  for  absent  or  minor  heirs  <m  peti- 
tion for  sale.    See  post,  Vn,  4,  L 

Fee  to.    See  post,  60. 

Appointing  attorney  for  minor  heirs  on  pro- 
bate of  wiU.    See  Wills,  X,  4. 

Parties  represented  by  attorney  not  con- 
eluded  by  probate.    See  Wills,  142. 

Attorney  for  minor  heirs,  consent  of  does 
not  bind  when.  See  Executors  and  Adminis- 
trators. 451* 

YI.  Clsistf  AfslBst. 

/.  What  ar$, 

a*  CeneraUy;  Funeral  Expenses  or  Expenses 

of  Last  Illness. 

60.  In  the  **  Act  to  Resulate  the  Settlement 
of  the  Estates  of  Deoeasea  Persons, ' '  the  words 
"  claimant ''  and  *'  claim  "  are  used  as  synon- 
ymous with  the  words  ** creditor"  and  ''legal 
demand."  It  was  not  the  scope  and  purpose 
of  this  action  to  establish  claims  agamst  the 
estate,  to  be  naid  out  in  due  course  of  admin- 
istration. ((}ray  v.  Palmer,  9  Cal.  616.) 
Cited  2  Idaho,  178,  175;  2  Col.  App.  311;  9 

Or.  891. 

51.  It  is  the  duty  of  a  husband  to  bury  his 
deceased  wife  in  a  decent  manner  and  defray 
the  necessary  funeral  expenses,  and  place 
some  mark  of  identification  over  her  graye; 

J  ret  if  the  husband  be  poor,  and  the  deceased 
eaves  a  considerable  estate,  it  is  proper  for 
the  court  to  fix  a  reasonable  amount  to  be  al- 
lowed out  of  her  estate  toward  funeral  ex- 
penses and  a  suitable  monument.  The  amount 
allowed  therefor  should  be  governed  by  the 
custom  of  the  people  of  like  rank  and  condi- 
tion in  society,  a  distinction  being  made  be- 
tween solvent  and  insolvent  estates.  (In  re 
Weringer,  100  Cal.  345.) 

52.  The  cost  of  the  erection  of  a  monument 
at  the  grave  of  a  deceased  person  is  a  part  of 
the  funeral  expenses,  and  is  payable  as  such 
from  the  estate  of  the  deceased.  (Van  Emon 
V.  Superior  Court  of  Tulare  County,  76  Oal. 
589.) 

58.  It  is  the  duty  of  a  husband  to  pay  the 
expenses  incurred  for  medical  services  for  his 
wile  during  her  last  illness  if  he  is  able  to  do 
so,  and  the  allowance  of  such  expenses  against 
her  estate  in  the  account  of  her  administrator 
is  improper.    (In  re  Weringer,  100  Cal.  345.) 

Claim  or  demand  against  estates,  definition 
of.    See  ante,  22. 

Claimant  of  specific  property  is  not  a  cred- 
itor.   See  post,  71. 

Mortgages,  whether  daims.  See  post,  YI, 
7,  b,  A. 

Services  of  last  illness,  question  as  to.  See 
post,  255. 

b.  Attorney's  Fees;  What  Proper  and  Allow- 
ance of;  Opposition  to. 

54.  The  claim  of  an  attorney  at  law  for  pro- 
fessional services  rendered  in  pursuance  of  a 
contract  between  himself  and  the  heirs  of  a 
decedent,  in  compelling  the  executor  of  the 
decedent  to  hasten  his  administration,  is  not 
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A  vroper  charge  against  the  estate,  and  an 
oraer  directing  the  executor  to  pa^^  such  claim 
oat  of  the  assets  of  the  estate  is  yoid.  (Hastate 
ol  Stattmeister,  76  Oal.  346.) 

66.  A  ruling  of  a  probate  court  in  fixing  the 
amount  of  compensation  to  be  allowed  an  ad- 
ministrator in  payment  of  counsel  in  the  set- 
tlement of  an  estate  will  not  be  disturbed, 
vnleaa  there  is  a  plain  abuse  of  discretion. 
(Estate  of  Gasq,  42  Cal.  289.) 

66w  In  determining  value  of  services  ren- 
dered by  attorney  in  the  settlement  of  an 
estate  the  opinions  of  professional  witnesses 
are  not  binding  on  the  court.  (Estate  of  Dor^ 
land,  63  Cal.  ^1.) 
Cited  79  Cal.  340. 

57.  Under  section  1610  of  the  Code  of  Civil 
Procedure,  when  an  attorney  is  appointed  by 
the  eaperior  court  to  defend  an  action  on  a 
claim  presented  sgainst  the  estate  by  an  ex- 
ecutor, he  is  entitled  to  a  fee  for  his  services 
rendered  in  the  supreme  court  on  an  appeal 
from  a  judgment  against  the  claimant.  If 
the  judgment  be  affirmed  the  fee  for  services 
in  the  supreme  court  does  not  form  part  of 
the  coat  bul,  but  is  to  be  afterwards  fixed  by 
the  superior  court.  Upon  its  allowance  by  the 
superior  court  the  fee  becomes  an  incident  of 
the  judgment  against  the  claimant.  (Painter 
V.  EeUte  of  Painter,  78  Cal.  625.) 

68.  Under  section  1718  of  the  Code  of  CKvil 
Procedure  an  order  allowing  an  attorney  ap- 
pointed by  the  court  to  represent  minor  or 
nonresident  heirs  a  fee  for  his  services  to  be 
paid  out  of  the  funds  of  the  estate  and  charged 
to  the  interest  of  the  parties  represented  by 
blm  may  be  made  ex  parte,  and  no  notice  of 
the  entry  thereof  is  required  to  be  given  to 
persons  mterested  in  the  estate.  (Leach  v. 
Pierce,  93  Cal.  627.) 

69.  If  written  objections  are  filed  by  party 
interested  in  estate  to  the  granting  of  an  ap- 
plication of  an  attorney  appointed  by  the 
court  to  represent  absent  or  minor  heirs  for 
the  allowance  of  a  fee  the  party  objecting 
thereto  is  entitled  to  notice  of  the  entry  of  an 
order  allowing  the  fee,  and,  if  the  order  is 
made  without  notice,  is  entitled  to  a  reason- 
able time  thereafter  within  which  to  prepare 
and  serve  a  bill  of  exceptions.  (Leach  v. 
Pierce,  93  Oal.  627.) 

60.  The  appointment  of  an  attorney  to  rep- 
resent absent  heirs  in  a  proceeding  for  the 
settlement  of  a  decedent's  estate,  and  the  al- 
lowance to  him  of  a  fee,  are  matters  entirelv 
within  the  discretion  of  the  lower  court,  ana, 
if  such  allowance  be  improvident  or  indis- 
creet, the  court  may  vacate  it  at  the  sugj^es- 
tion  of  any  one,  or  upon  its  own  motion. 
(EsUte  of  Rety,  75  Oal.  256.) 

Fee  for  attorney  for  minor  heirs,  what  not 
unreasonable,    ^ee  post,  4(X). 

Counsel  fees,  order  allowing,  appealability. 
See  Appeals,  166,  et  seq. 

2,  Notie9  to  Creditor9» 

61.  Publication  of  notice  to  creditors  made 
in  advance  of  order  of  court  fixing  the  legal 
period  ol  publication  is  invalid;  and  where 
the  number  of  publications  after  the  order  is 
made  fall  below  the  statutory  minimum  the 
presentation  and  allowance  of  a  claim  more 


than  four  months  after  the  last  publication 
are  within  the  time  prescribed  by  law.  (Wise 
V.  WiUiams,  88  Cal.  80.) 

62.  Under  section  1490  of  the  Code  of  Civil 
Procedure  a  notice  to  the  creditors  of  a  dece- 
dent, reouiring  them  to  present  their  claims 
to  the  aciministrator,  may  designate  the  office 
of  his  attorney  as  the  place  where  he  trans- 
acts the  business  of  the  estate,  and  the  place 
for  the  presentation,  although  he  does  not 
reside  there,  and  transacts  his  ordinary  busi- 
ness jelsewhere.  (BoUinger  v.  Manning,  79 
Cal.  7.) 

Cited  98  Cal.  484 ;  99  Cal.  508. 

68.  The  ^  affidavit  of  publication  is  only 
prima  facie  evidence  oi^  the  facts  therein 
stated,  and  may  be  contradicted  by  the  files 
of  the  newspaper  in  which  the  notice  was 
published,  showing  that  the  notice  was  not 
published  for  the  statutory  time.  (Wise  v. 
Williams,  88  Oal.  SO.) 

64.  Decree  establishing  due  notice  to  credit- 
ors is  not  conclusive,  and  may  be  controlled 
by  proof  that  the  publication  was  insufficient. 
(Wise  T.  Williams,  88  Cal.  80.) 

3.  Pr%9Bniation  of, 

a.  Necessity  of;  What  Claims  Must  be  Pre- 
sented. 

66.  No  action  can  be  maintained  to  charge 
the  estate  of  a  deceased  person  upon  a  money 
demand,  unless  the  claim  has  been  previously 
presented  to  the  administrator  for  nis  allow- 
ance. (Eustace  v.  Jahns,  38  Cal.  8.) 
Cited  6  Mont.  621. 

66.  No  action  can  be  maintained  upon  a 
claim  until  it  is  first  presented,  save  m  the 
excepted  cases  specified  m  section  1600  of  the 
Code  of  Civil  Procedure.  (Cowgill  v.  Din- 
widdle, 98  Cal.  481.) 

67.  To  reach  the  assets  of  an  estate  a  claim 
must  be  presented  as  required  by  the  pro- 
visions of  the  Code  of  Civil  Procedure  rat- 
ing to  the  settlement  of  estates  of  deceased 
persons.  (McDonald  v.  McElroy,  60  Cal.  484, 
496.)  ^  ' 

68.  Under  the  one  hundred  and  thirtieth 
section  of  the  act  of  1851 ,  relative  to  the  estates 
of  deceased  persons,  claims  against  an  estate 
which  are  due  must  be  presented  to  the 
executor  or  administrator  as  therein  pre- 
scribed, and  within  the  time  allowed,  or  they 
will  not  constitute  a  charge  against  the 
estote.  (Pico  v.  De  La  Guerra,  18  Oal.  422, 
dted  96  Cal.  469;  Pico  v.  De  La  Guerra,  18 
Cal.  482.) 

69.  Only  such  claims  are  required  to  be 

S resented  to  the  personal  representative  of  a 
eceased  person  as  when  allowed  will  rank 
among  the  acknowledged  debts  of  the  estate 
to  be  paid  in  due  course  of  administration. 
(Hibemia  Savings  and  Loan  Society  v.  Conlin, 
67  Cal.  178.) 

70.  The  point  whether  it  be  necessary  to 
present  a  claim  to  the  executor  when  he  has 
other  notice  of  it  raised  by  counsel,  but  not 
passed  on.  (Pico  v.  De  La  Chierra,  18  Cal. 
422.) 

71.  Claimant  of  specific  property  is  not 
creditor  within  meaning  of  I%bate  l4&w,  and 
therefore  he  is  not  bound  to  present  his  claim 
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to  the  administrator.    (Ganter  t*  Janea,  9  Otl. 

Cited  81  Gal.  23. 

72.  A  claim  due  to  an  executor  most  be 
presented  to  the  judj^  for  allowance,  as  re- 
quired by  section  1510  of  the  Code  of  Civil 
Procedure,  within  the  time  allowed  by  law  for 
the  presentation  of  claims,  or  it  cannot  be 
allowed  in  the  executor's  accounts.  (Estate 
of  Hildebrandt,  92  Cal.  433.) 

78.  Claim  for  breach  of  covenant  of  seisin 
must  be  presented  to  the  administrator  of  a 
deceased  grantor.  (McDonald  v.  McEht>y,  60 
Cal.  484,  495.) 

74.  Action  cannot  be  maintained  by  ward 
against  administrator  of  his  deceased  guurd- 
ian  to  recover  a  sum  of  mone^r  received  by 
the  guardian  in  trust,  unless  it  is  shown  that 
the  claim  has  been  presented  to  the  adminis- 
trator for  allowance,  or  that  the  trust  fund 
has  come  into  the  hands  of  the  administrator. 
(GiUespie  v.  Winn,  65  Oal.  429.) 

75.  I.  F.,  defendant's  testator,  in  considera- 
tion of  professional  services  rendered  by 
plaintiff  as  attorney,  in  obtaining  a  settlement 
of  a  certain  claim,  by  which  the  former  had 
obtained  two  promissory  notes  for  five  thou- 
sand dollars  each,  agreed  to  hold  the  said 
notes,  and  to  collect  them,  and  to  pay  to  the 

flaintiff  one-half  of  the  amount  received.  I. 
'.  assigned  one  of  the  notes  lor  value,  and 
died,  and  after  his  death  the  note  was  paid  to 
the  assignee.  In  an  action  against  I.  F.'s  ex- 
ecutrix, to  compel  her  to  sign  and  deliver  the 
other  note  to  the  plaintiff,  held,  that,  upon  the 
payment  of  the  assigned  note,  the  plaintiff 
might  have  claimed  against  the  estate  of  1.  F. 
one-half  of  the  amount,  and  that  his  claim  in 
such  case  should  have  been  presented  to  the 
executrix  within  the  time  prescribed  bv  law; 
but  that  he  could  also  elect  to  reoard  the  two 
notes  as  constituting  an  entire  rand,  and  to 
take  the  unpaid  note  as  his  share  liiereof ,  and 
that  in  such  case  it  was  unnecessary  to  pre- 
sent his  claim.  (Sharpstein  v.  Friedlander, 
54  Cal.  58.) 
Cited  85  Cal.  444. 

76.  The  claim  which  creditor  of  estate 
may  have  against  executor,  by  reason  of  his 
acts  or  omissions  as  executor,  is  one  which 
becomes  fixed  in  the  lifetime  of  the  executor, 
and  is  not  contingent  on  the  fact  that  the  es- 
tate may  prove  insolvent  on  an  account  taken 
after  the  death  of  the  executor,  and,  in  the 
event  of  his  death,  such  claim  must  be  pre- 
sented for  allowance  to  the  administrator  of 
his  estate  within  the  time  fixed  in  the  notice 
to  creditors.    (Estate  of  Halleck,  49 Oal.  111.) 

77.  If  assessment  for  improvement  of  street 
is  made  after  death  of  the  i>roperty  owner 
the  tax  assessed  is  not  a  claim  agamst  his 
estate  which  is  required  to  be  presented  to 
the  administrator  tor  allowance.  (Hancock 
V.  Whittemore,  50  Oal.  522.) 

78.  Taxes  assessed  agjainst  the  property  of 
an  estate,  pending  administration,  and  while 
the  propertv  is  in  the  possession  and  under 
the  control  of  an  admimstrator,  are  not 
daims  asainst  the  estate,  which  must  be 
presented  to  the  administrator  for  allowance, 
under  the  provisions  of  sections  130  and  131 
of  the  Probate  Act.    The  administrator  must 


pay  such  taxes,  as  expensas  in  tfie  eare  and 
management  of  the  estate.  ( People  v.  OlTeim» 
48  Cal.  492.)    Cited  50  CaL  523. 

79.  In  action  of  ejectment  by  grantee  of 
vendor  against  the  administrator  of  a  pur- 
chaser in  possession,  under  a  contract  of 
purchase,  brought  for  nonpayment  of  the 
purchase  money,  it  is  not  necessary  to  present 
a  claim  for  the  purchase  mone^  to  the  admin- 
istrator if  nothing  is  asked  against  the  estate* 
(Kerns  v.  Dean,  77  Cal.  555.) 

Claim  of  beneficiary  against  estate  of  trus- 
tee for  minglinff  funds  must  be  presented* 
Bee  Trusts  and  Trustees,  149. 

80.  Under  section  1502  of  the  Code  of  Civil 
Procedure,  providing  that  if  an   action   is 

Sending  against  a  deoedent  at  the  time  of  his 
eath  the  plaintiff  must  present  his  claim, 
and  that  no  recovery  shall  be  had  in  the  ac- 
tion unless  proof  be  made  of  the  presentation. 
the  presentation  of  the  claim  must  be  proved 
in  such  case,  although  not  denied  in  the  an- 
swer, and  no  judgment  for  the  plaintiff  can  be 
properly  renaen^  upon  the  pleadings*  (Derby 
V.  Jiackman,  89  Cal.  1. ) 

81.  It  is  the  duty  of  a  judgment  creditor, 
who  has  recovered  a  juc^ment  against  the 
owner  of  a  homestead  declared  upon  common 

Sroperty,  upon  the  death  of  the  Judgment 
ebtor,  to  present  the  judgment  to  the  ad- 
ministratrix in  like  manner  with  any  other 
claim ;  and,  if  the  judgment  is  not  so  presented 
as  a  claim,  the  judnnent  debtor  acquires  no 
existing  lien  u^n  the  property,  and  nrooeed- 
ings  under  section  124o  of  the  Ciyil  Code,  for 
the  appraisement  and  sale  or  partition  of  the 
homestead  property  and  the  application  of 
the  excess  over  five  thousand  dollars  to  the 
satisfaction  of  the  judgment,  cannot  be  main- 
tained ;  nor  can  the  jud^ent  creditor,  even 
if  possessing  a  lien,  maintain  an  action  for 
the  purpose  of  enforcing  it  against  the  home- 
stead, without  first  presenting  his  judgment 
as  a  claim  against  the  estate  of  the  judgment 
debtor.     (Sanders  v.  Bussell,  86  Cal.  119. ) 

82.  A  party  against  whom  a  money  judg- 
ment had  been  rendered  moved  for  a  new 
trial,  and  died  before  the  motion  was  deter- 
mined. His  executrix  was  substituted  as 
defendant,  and  prosecuted  the  motion,  and 
obtained  an  order  modifying  the  judgment, 
but  no  new  judgment  was  entered.  Held, 
that  the  juc^ment  as  modified  was  a  claim 
against  the  estate,  which  should  be  paid  in 
due  course  of  administration,  and  that  no  pre- 
sentation of  the  claim  to  the  executrix  was 
required.    (Brennan  v.  Brennan,  65  Cal.  517. ) 

Claim  secured  by  pledge.    See  post,  YI,  7,  a. 

Mortgages.    See  post,  YI,  7,  b. 

Alleging  presentation  in  action  on  claim. 
See  post,  228,  229. 

Defense  of  want  of  presentment.  See  poet, 
237. 

Claim  of  partner  against  estate  of  deceased 
partner.    See  Partnership,  307,  et  seq. 

Beneficiary  under  trust,  presentment  of 
claim  against.    See  Trusts  and  Trustees.  232. 

Vendee  in  executory  contract,  death  of. 
presentment  to  estate.  See  Vendor  and 
Vendee,  170. 

b.  Time  of* 

83.  Claims  against  estate  may  be  presented 
before  publication  of  notice  to  creditors  to 
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present  their  dauns.  (Bicketaon  y.  Richard- 
•on,  19  Gal.  880,  cited  66  Cal.  306,  59  Gal.  43. 
100  Gal.  652 ;  Janin  y.  Browne,  59  Cal.  87,  cited 
lOOOal.552;  McCaimy.Peimie,100Cal.547.) 

84.  All  daime  against  the  estate  of  a  de- 
ceased person,  whether  due  or  not.  stand  u]^n 
the  same  footing  as  to  the  time  ot  presenting 
the  same  for  flilowanoe.  (Estate  of  Swain, 
67  Cal.  687.) 

Cited  96  Cal.  472. 

85.  The  statute  fixing  a  limitation  of  ten 
months  for  the  presentation  of  claims  against 
an  estate  does  not  commence  running  until  a 
claim  hecomes  absolute.  (Gleason  y.  White, 
84  Cal.  258.) 

86.  Since  the  amendment  of  1880  to  section 
1493  of  the  Code  of  Ciyil  Procedure  all  con- 
tingent  daims  which  are  proyable  and  pay- 
able at  any  time  must  be  presented  to  the 
executor  or  administrator  oi  the  estate  of  a 
decedent  within  the  time  limited  in  the  no- 
tice to  creditors,  or  such  claims  are  barred 
foreyer,  although  the  amount  of  the  claim 
cannot  be  ascertained  within  the  ordinary 
period  of  administration.  ( Yerdier  y.  Roach, 
96  Cal.  467.) 

87.  A  contract  to  pay  money,  although  it 
falls  due  after  the  death  of  the  obligor,  sur- 
yiyes;  and  as  a  contingent  daim  may  be  pre- 
sented to  the  representatiye  of  the  estate, 
eyen  if  it  is  not  to  become  due  until  after  the 
expiration  of  the  ten  months'  publication  of 
notice  to  creditors.  (Janin  y.  Browne,  59 
Cal.  87.) 

88.  Contingent  daims  and  claims  not  due 
do  not  come  within  the  first  dause  of  section 
180,  rdatinff  to  the  time  for  the  presentation 
of  daims ;  they  may  be  presented  to  the  exec- 
utor, etc.,  within  ten  months  after  becoming 
due  or  absolute*  But,  i^r  becoming  due  or 
absolute,  they  must  be  presented  according 
to  the  statute.  (Pico  y.  De  La  Guerra,  18  CaL 
422.) 

atedl8Gal.432;  24  Cal.  498;  67  Cal.  248:96 
Cal.  460. 

89.  Where,  by  agreement,  assignee  is  to  pay 
fees  of  assignor's  attorney,  the  cause  of  ac- 
tion in  fayor  of  the  attorney  of  the  assignor, 
against  the  administrator  of  the  assignee,  is 
not  eoyemed  by  section  1498  of  the  Ckxie  of 
Ciyil  Procedure;  relatiuff  to  the  time  of  pre- 
sentment of  claims;  and  if  the  administrator 
pleads  the  statute  of  limitation,  the  cause  of 
tction  against  him  is  not  affected  by  a  finding 
that  the  cause  of  action  against  the  deceased 
•ssignor  was  barred  by  that  section,  howeyer 
it  might  affect  the  estate  of  the  assignor. 
(Tyler  y.  May  re,  96  Cal.  160.) 

90.  A  ooyenant  made  by  a  lessor  of  real  es- 
tate to  indemnify  the  lessees,  and  saye  them 
harmless,  durins  the  term  of  the  lease,  from 
one-half  of  all  the  damages  which  they  may 
sustain  hj  the  leaking  or  oyerflow  of  water 
upon  their  goods  in  the  buUding^  caused  by 
any  occupant  of  any  i>artof  the  bmlding  other 
than  that  demised,  must  be  presented  as  a  con- 
tingent daim  to  the  administrator  of  the  de- 
ceased lessor  within  the  time  limited  by  notice 
to  creditors,  or  any  action  for  breach  of  it  is 
loreyer  barred,  uiough  there  may  be  no 
biesdi  thereof  until  more  than  two  years 


after  the  expiration  of  the  time  so  limited. 
(Yerdier  y.  Boaoh,  96  Gal.  467.) 

91.  Creditor  of  estate  of  deceaaed  person, 
who  is  absent  from  state  duiinjg  the  whole 
I>eriod  of  publication  of  the  notice  to  credit- 
ors, and  has  no  actual  knowledge  of  the  pub- 
lication, may  present  his  daim  to  the  admin- 
istrator at  any  time  before  the  decree  of 
distribution  is  entered.  No  other  proof  of 
absence  will  be  required  than  his  own  afilda- 
yit.  Nor  will  the  time  for  filing  his  daim  be 
limited  by  the  fact  of  his  return  to  the  state 
before  the  expiration  of  the  ten  months, 
within  which,  b^  the  terms  of  the  notice, 
claims  were  reqmred  to  be  presented.  (()ul- 
lerton  y.  Mead,  22  Cal.  95.) 

92.  The  proyision  of  section  180  of  the  act 
to  rejgulate  the  estates  of  deceased  persons, 
that  it  must  api>ear  to  the  ''satisfaction  of  the 
administrator  and  the  probate  judge"  that 
the  daimant  had  no  notice,  giyes  to  those 
officers  no  power  or  right  to  arbitrarily  say 
they  are  not  satisfied,  and  to  therefore  reject 
a  daim.  An  affidayit  of  the  daimant  show- 
ing to  the  satisfaction  of  a  reasonable,  fair, 
and  impartial  mind  that  he  had  no  notice  is 
all  that  is  required.  (Cullerton  y.  Mead,  22 
Cal.  96.) 

93.  The  defendants'  testator  was  a  stock- 


rijght  of  action  accrued  against  the  testator  in 
his  lifetime.  The  claim  tihus  arising  was  not 
presented  to  defendants— his  executors — for 
allowance,  as  in  demand  against  their  testa- 
tor's estate,  until  after  the  expiration  of  the 
ten  months  prescribed  by  the  one  hundred 
and  thirtieth  section  of  Uie  Probate  Act  lor 
the  presentation  of  daims  against  estates. 
Thereafter  it  was  so  presented  by  plaintiff, 
and  was  rejected  by  defendants ;  whereupon 
plaintiff  brought  action  for  its  recoyery,  to 
which  defendants  pleaded  said  section  of  the 
Probate  Act  in  bar.  Held,  tihat  under  the 
statute  the  action  was  barred.  (Dayidson  y. 
Rankin,  84  Cal.  603. ) 

Time  for  presentation  where  publication 
defeotiye.    See  ante,  61. 

0.  By  Whom  Presented. 

94.  Payee  and  legal  owner,  and  not  equi- 
table owner  of  a  note  and  mortga|[e,  so  long  as 
it  remains  in  his  possession  unassisned,  is  the 
person  to  ]^resent  the  same  for  allowance  to 
the  administrator  of  the  estate  of  the  payor, 
and  if  he  does  not  so  present  it  within  the 
time  required  by  statute,  it  is  barred,  eyen  if 
the  equitable  owner  resided  out  of  the  state, 
and  did  not  know  of  the  death  of  the  payor. 
(Marsh  y.  Dooley,  62  Cal.  282.) 
Distinguished  65  Gal.  678. 

96.  £.  P.  B.,  administrator  of  an  estate, 
presented  to  the  probate  judge  for  allowance 
a  daim  against  the  estate,  based  in  i>art 
upon  a  promissory  note  executed  to  him  by 
the  deceased,  ana  in  part  upon  a  judment 
against  the  deceased  in  fayor  of  one  £.  K.,  of 
which  E.  P.  B.  was  the  equitable  owner,  but  of 
which  no  assignment  had  been  made  to  him, 
and  the  claim  was  allowed  by  the  judge. 
Upon  a  subsequent  application  for  the  sale  of 
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real  estate  it  was  objected  to  the  claim  that 
the  judgment  had  never  been  assigned  to  E. 
P.  B. I  and  that  the  claim  was  not  accompanied 
bv  a  certified  or  other  copy  of  the  judgment. 
Held,  that  the  claim  was  properly  presented 
in  the  name  of  E.  P.  B.,  and  that,  under  the 
law  as  it  stood  at  the  time  it  was  presented, 
it  was  not  necessary  that  it  should  oe  accom- 
panied by  a  copy  of  the  judgment.  (Estate 
of  Crosby.  55  Cal.  574.) 
Cited  67  Cal.  642. 

96.  A  claim  agjainst  the  estate  of  a  deceased 
person  for  services  rendered  by  a  married 
woman  while  living  with  her  husband  is  com- 
munity property,  and  should  be  presented  to 
the  personal  representatives  of  the  decedent 
in  the  name  of  tne  husband.  Bat  where  such 
a  claim,  verified  by  the  wife,  is  presented  in 
her  name  by  the  nusband,  and  is  rejected, 
and  an  action  is  subsequently  brought  thereon 
bvthe  husband  and  wife,  a  judgment  in  favor 
of  the  plaintiffs  will  not  be  reversed  on  ac- 
count 01  the  informality  in  the  manner  of  the 
presentation.  (Smith  v.  Furnish,  70  Cal. 
424.) 

d.  Form  of;  Amendment;  Verification. 

97.  Where  promissory  note  is  extinguished 
by  substitution  of  new  obligation  in  its  place, 
and  afterwards  the  maker  of  the  note  dies, 
the  claim  presented  against  his  estate  must 
be  based  upon  the  new  obligation,  and  not 
upon  the  note.  (Estate  of  Sullenberger,  72 
Cal.  549.) 

98.  Balance  struck  upon  account  may  be 
presented  as  a  claim  against  an  estate  with- 
out specifying  the  items  or  particulars  of  the 
account.    (Estate  of  Swain,  67  Cal.  687.) 
Cited  96  Cal.  472. 

99.  Claim  for  services  rendered  which  is 
presented  in  form  of  account  showing  the 
total  number  of  days  of  service,  the  rate  of 
payment  per  dav,  the  amount  paid  on  ac- 
count, and  the  oalance  due,  is  sufficient  in 
form.    (Duncan  v.  Thomas,  81  Cal.  56.) 

100.  When  the  account  of  a  claimant  is  con- 
tested, and  he  applies  for  leave  to  amend  by 
filing  a  more  full  and  i>articular  account,  the 
amendment  should  be  allowed.  (Matter  of 
Estate  of  Hidden,  28  Cal.  862.) 

101.  A  claim  a^^ainst  the  estate  of  a  de- 
ceased person,  which  has  been  duly  allowed 
and  filed,  cannot  be  substantially  changed, 
either  by  amendment  or  otherwise,  after  the 
expiration  of  the  time  for  the  presentation  of 
claims.   (Estateof  Sullenberger,  72  Cal.  549.) 

Claim  based  on  judgment,  whether  should 
be  accompanied  by  copy  oi  judgment.  See 
ante,  95. 

102.  No  presentation  of  a  claim  to  an  exec- 
utor is  effectual  without  an  affidavit  of  its 
justice.  (Pico  v.  De  La  Guerra,  18  Cal.  422.) 
Cited  96  Cal.  469. 

103.  By  section  141  of  the  Act  to  Regulate 
the  Estates  of  Deceased  Persons  judgments 
are  exempted  from  the  provision  of  section 
131  requiring  an  affidavit  to  be  attached  to 
the  claims  uiowing  that  it  is  due,  and  that 
there  have  been  no  payments  and  are  no  off- 
sets.   (Cullerton  v.  Mead,  22  Cal.  95.) 

104.  Under  the  two  hundred  and   forty- 


fourth  section  of  the  statute  a  contingent 
claim  may  be  nresented  to  the  probate  judge 
without  tne  amdavit  required  l:^  section  13il ; 
and  the  effect  might  be  to  cause  the  money  to 
which  the  party  may  be  prospectively  entitled 
to  be  paid  into  court.  But  this  does  not  re- 
lieve the  party  from  the  necessity  of  present- 
ing such  claim  to  the  executor  after  it  be- 
comes absolute,  with  the  proper  lUS&davit, 
before  he  can  be  compelled  to  act  on  it.  (Pico 
V.  De  La  Guerra,  18  Cal.  422.) 

105.  It  seems  that  the  affidavit  to  a  claim 
against  an  estate  must  be  made  by  the  claim- 
ant in  person,  and  not  by  his  attorney  in  fact. 
(Macoleta  v.  Packard,  14  Cal.  178.) 

106.  A  United  States  court  commissioner  is 
not  an  officer  authorised  to  administer  oaths 
within  the  meaning  and  intent  of  section  1494 
of  the  (3ode  of  Civil  Procedure.  Held,  ac- 
cordingly, that  an  action  could  not  be  main- 
tained against  an  executor  upon  a  rejected 
claim  against  the  estate  where  it  appeared 
that  the  affidavit  to  the  claim  had  been  made 
before  such  an  officer.  (Winder  v.  Hendricks, 
56  Cal.  464.) 

Cited  74  Cal.  177. 

107.  An  affidavit  to  a  claim  against  the  es- 
tate of  a  deceased  person  stated  "that  tiie 
amount  thereof,  to  wit,  the  sum  of  four  hun- 
dred is  justly  due,"  etc.,  the  word  "dollars" 
being  omitted.  In  the  body  of  the  claim  the 
amount  due  was  stated  to  be  four  hundred 
dollars.  Held,  that  the  affidavit  was  suffi- 
cient.   (Hall  V.  Superior  Court,  69  Cal.  79.) 

108.  A  verification  of  a  daim  against  the 
estate  of  a  decedent,  made  by  the  executrix 
of  the  estate  of  another  decedent,  is  not  ren- 
dered irreffular  by  stating  that  there  are  no 
offsets  to  tne  same  "to  the  knowledge  of  said 
claimant."  instead  of  saying  "to  the  knowl- 
edge of  tne  affiant."  In  such  case  the  "claim- 
ant" and  the  "affiant"  are  the  same  person, 
and  the  affidavit  is  a  substantial  and  sufficient 
compliance  with  the  requirements  of  the  stat- 
ute.   (Davis  V.  Browning,  91  Cal.  603.) 

109.  Where  the  affidavit  in  support  of  a 
mortgage  note  which  was  presented  to  the 
executor  of  a  deceased  mortgagor  and  rejected 
as  a  claim  against  his  estate  was  made  by  an 
agent  of  the  claimant,  and  failed  to  set  forth 
the  reason  why  it  was  not  made  by  the  claim- 
ant, and  statea  that  there  were  no  offsets  "to 
the  knowledge  of  the  claimant,"  instead  of 
"to  the  knowledge  of  affiant,"  as  required  by 
the  statute,  the  presentation  is  fatally  defect- 
ive, and  will  not  support  an  action  or  judg- 
ment upon  the  note.  (Perkins  v.  Onyett,  Ss 
Cal.  348.) 

Cited  21  Nev.  449. 

110.  The  allowance  of  certain  claims  defect- 
ively verified  sustained  in  a  subsequent  con- 
test by  the  heirs.  (Estate  of  Swain,  67  Cal. 
637.) 

Cited  81  Cal.  56;  86  Cal.  350;  88  Cal.  43. 

Alleging  verification  in  action  on  claim. 
See  post,  228,  229. 

Claim  of  executor,  affidavit.  See  Execu- 
tors and  Administrators,  235. 

e.  Place  and  Manner  of ;  Second  Presentation. 

111.  The  requirement  of  the  statute  that 
claims  against  the  estate  of  a  decedent  must 
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be  pTesented  to  the  administrator  before  suit 
era  be  institated  ie  for  the  benefit  of  the  es- 
tate, and  implies  that  an  opportunity  will  be 
afforded  to  creditors  to  present  their  claims ; 
and,  when  a  notice  to  creditors  requires  them 
to  present  their  claims  to  the  administratrix 
at  the  office  of  her  attorney,  the  leaving  of  a 
claim  at  the  attorney's  office  with  the  attor- 
ney's clerk,  in  the  absence  of  the  adminis- 
tratrix, is  a  sufficient  presentation  of  the 
claim.  (Roddan  y.  Doane,  92  Gal.  665.) 
Cited  98  Gal.  484;  21  Ney.  446.) 

112.  Where  a  notice  to  creditors  giyen  by 
the  executors  directs  the  creditors  to  present 
their  claims  to  them  at  the  office  of  the  attor- 
neys of  such  executors,  a  claim  presented  by 
an  attorney  of  a  creditor  at  the  office  of  the 
executors'  attorneys  is  properly  presented. 
(CowgUl  y.  Dinwiddie,  98  Cal.  481.) 

113.  Where  a  claim  against  the  estate  of  a 
deceased  person  is  presented  to  the  executor, 
who  secretly  rejects  it,  and  refuses,  on  a  de- 
mand made  by  the  claimant,  to  inform  the 
latter  of  his  action,  the  claimant  may  treat 
^e  preyious  presentation  as  nugatory,  and 
again  present  the  daim,  notwithstanding  the 
demand  was  made  more  than  three  months 
after  the  secret  rejection,  (Steward  y.  Hin- 
kel,  72  Cal.  187.) 

ated  98  Cal.  484. 

Claims  of  executors  and  administrators, 
how  presented.  See  Executors  and  Adminis- 
trators, VI,  8, 1. 

L  Failure  or  Neglect  to  Present;  Effect  of; 
Waiver  of ;  Objection  When  Taken. 

114.  Claim  yerified  and  filed  with  countj 
dezk,  but  not  presented  to  the  executor,  is 
no  charge  upon  the  estate.  (Pico  y.  De  La 
Guerra,  18  Cal.  422.) 

Cited  96  Cal.  469. 

116.  The  failure  of  a  creditor  of  an  estate  to 
present  his  claim  to  the  executor  for  idlow- 
ance,  within  the  time  fixed  by  the  statute 
after  publication  of  notice  to  creditors,  does 
not  extinguish  the  debt  within  the  sense  in 
which  payment  would  extinguish  it,  but 
merely  takes  away  the  remedy  of  the  cred- 
itor. (Whitmore  y.  San  Frandsoo  Sayings 
Union,  60  Gal.  146.) 

116.  Where  a  promissory  note  is  executed 
by  one  jierson,  and  a  mortgage  to  secure  the 
debt  is  giyen  by  another,  and  Uie  payor  of  the 
note  dies,  and  the  holder  thereof  fails  to  pre- 
sent either  the  note  or  mortage  to  his  admin- 
istrator for  allowance  within  ten  months  after 
publication  of  notice  to  creditors,  although  the 
claim  is  barred  as  against  the  estate,  yet  the 
mortgage  remains  in  full  force  as  against  the 
mortiagor  and  the  mortgaged  property,  and 
may  oe  foreclosed  at  any  time  betore  it  is 
banred,  as  against  the  mortgagor,  by  the  stat- 
ute of  limitations.  (Sichel  y.  Carrillo,  42  Cal. 
493  ) 

Cited  48  Cal.  188:  46  Cal.  438;  67  Cal.  181; 
77  Cal.  60.  61;  2  Idaho,  176;  4  Mont.  492; 
distinguished  46  Cal.  169. 

117.  The  aboye  rule  remains  the  same  when 
the  note  is  made  by  the  husband  for  his  own 
debt,  and  the  wife  mortgages  her  separate 
property  to  secure  it,  and  the  husband  signs 
the  mortfi^^^e  to  show  his  assent  to  it.    In 


such  case  the  wife's  liability  on  the  mortgage 
is  not  affected  by  the  death  of  the  huslMuid 
and  the  failure  of  the  holder  to  present  the 
claim  for  allowance  to  the  administrator  of 
his  estate.  (Sichel  y.  Carrillo,  42  Cal.  493. ) 
Cited  46  Cal.  437. 

118.  The  limitation  on  the  right  to  enforce 
a  claim  or  debt,  which  is  not  presented  to  the 
administrator  within  ten  months  after  the 
first  publication  of  notice  to  creditors,  applies 
solely  to  the  claim  as  against  the  estate,  and 
in  no  way  affects  the  yalidity  of  the  debt  as 
against  other  persons  who  are  liable  for  the 
debt,  or  whose  property  is  liable.  (Sichel  y. 
Carrillo,  42  Cal.  498.) 

119.  Unless  barred  by  the  statute  of  limita- 
tions, the  right  of  action  against  the  estate  of 
a  deceased  person  cannot  oe  lost  by  reason  of 
the  negligence  of  the  claimant  in  the  prosecu- 
tion of  his  claim.  (Nallyy.  McDonald,  66 
Gal.  630.) 

120.  Administrator  cannot  waiye  necessity 
of  presenting  claim  for  allowance.  (Harp  v. 
Calahan,  46  Gal.  222.) 

Failure  topresent  claim  afl»inst  estate  of 
principal,  e£rect  on  surety.    See  Suretyship, 

Failure  topresent  claim  against  estate  of 
deceased  cosurety.   See  Suretyship,  lY,  6,  b. 

Forbearance  to  present  claim  as  considera- 
tion.   See  Contracts,  19. 

Nonpresentation  of  claim  will  not  affect 
jurisdiction  of  district  court.  See  Jurisdic- 
tion, 83. 

121.  An  objection  that  a  claim  against  the 
estate  of  the  intestate  has  not  been  presented 
to  the  administrator  for  allowance  or  rejec- 
tion, if  not  made  in  the  court  below,  cannot 
be  raised  in  the  supreme  court.  (Coleman  y. 
Woodworth,  28  Cal.  667.) 

Cited  33  Cal.  278;  42  Cal.  134;  68  Cal.  863; 
77  Cal.  188;  86  Cal.  661 ;  2  Idaho,  363. 

Failure  to  present  claim,  objection  first 
raised  on  appeal.    See  Appeals,  XI,  14,  j. 

4.  AUowancB, 

a.  Manner  of;  Lost  Claims;  Barred  Claims. 

122.  Verbal  allowance  of  claim  against  es- 
tate by  an  executor  or  administrator  giyes  tho 
daimant  no  cause  of  action.  (Pitte  y.  Ship- 
ley, 46  Cal.  164.) 

Cited  60  Cal.  161 ;  2  Idaho,  176, 176. 

Reference  to  determine  correctness  of  daim, 
how  made.    See  Reference,  22. 

123.  Where  there  are  two  or  more  adminis- 
trators the  allowance  of  a  claim  against  the 
estate  by  one  is  the  act  of  all,  and  binding 
upon  all.    (Willis  y.  Farley,  24  Gal.  490.) 

124.  If  a  claim  against  the  estate  of  a  de- 
ceased person  be  lost,  after  its  allowance  by 
the  executor,  the  judge  may  approye  a  copy 
thereof.    (Nally  y.  McDonald,  66  Cal.  630.) 

125.  Under  section  1499  of  the  Code  of  Ciyil 
Procedure  an  administrator  is  prohibited 
from  allowing  a  claim  against  tne  estate 
which  is  barred  by  the  statute  of  limitations. 
(Dorland  y.  Dorland,  66  Cal.  189.) 

b.  Effect  and  Gonclusiyeness  of;  Contest  of; 

Setting  Aside. 

126.  Allowed  claim  against  estate  has  force 
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and  effect  of  Jndgmentpayable  in  due  coarse 
of  adminittration.  ( Walkerly  y.  Bacon,  85 
Gal.  187.) 

127.  The  allowance  of  a  claim,  due  and  not 
contingent,  by  the  executor,  and  ita  approyal 
by  the  probate  Judge,  according  to  the  stat- 
ute, fixes  the  obligation  upon  the  estate  as  a 
judgment.  (PicoT.I>eLa6uerra,18Cal.422.) 

128.  The  allowance  of  a  claim  against  an 
estate  by  an  executor  or  administrator,  and 
the  probate  judse,  has  the  force  and  effec  t  of 
a  }uagment,  to  oe  paid  in  due  course  of  ad- 
ministration ;  but  it  is  doubtful  whether  this 
judgment  would  bind  another  creditor  of  the 
estate  who  is  not  a  party  to  it.  (Matter  of 
Estate  of  Hidden,  28  Gal.  862.) 

Cited  70  Cal.  185;  74  Cal.  568. 

129.  By  our  probate  law  claims  against  an 
estate,  which  have  been  allowed  by  the  ad- 
ministrator and  the  probate  judge,  have  the 
force  and  effect  of  judgments ;  and  it  is  error 
in  the  probate  court  to  reject,  on  the  final  set- 
tlement of  the  administrator's  accounts,  sums 
paid  by  him  on  claims  so  allowed.  (Deck's 
£state  y.  Gherke,  6  Cal.  666. ) 

Cited  23  Cal.  863;  26  Cal.  430;  74  Cal.  568;  87 
Cal.  483. 

130.  Allowance  of  claim  by  executor  and 
probate  jud^e  is  judgment  in  no  other  sense 
than  a  judicial  determination  of  the  estate's 
indebtedness  in  a  specified  sum  to  a  particular 
person.  Before  such  claim  passes  into  a  final 
ludgment  there  must  be  a  decree  of  the  pro- 
bate court  directing  it  to  be  paid.  (Magraw 
y.  McGlynn,  26  Cal.  420.) 

Cited  74  Cal.  568. 

181.  It  is  gross  error  to  allow  daim  only 
eyidence  of  which  is  check  drawn  in  fayor 
of  plaintiff  by  defendant.    (Headley  y.  Beed, 
2  Cal.  322.) 
Cited  24  Cal.  827. 

132.  The  statute  does  not  proyide  for  the 
approyal  of  a  contingent  claim ;  and  where 
such  a  claim  is  presented  to  the  executor  and 
the  probate  judge,  and  is  by  them  allowed, 
such  allowance  does  not  giye  yalidity  to  the 
claim  as  a  judgment  against  the  estate*  (Pico 
y.  De  La  (iuerra,  18  (3al.  422.) 

Cited  23  Cal.  868. 

133.  Where  claims  haye  been  allowed  as 
presented,  the  presumption  is  that  they  were 
allowed  upon  youchers  and  proofs  satisfactonr 
to  the  administrator  and  the  court,  and  al- 
though the  heirs  may  contest  the  allowance, 
the  burden  of  proof  is  cast  upon  them.  (Es- 
tate of  Swain,  67  Cal.  637.) 

Cited  88  Cal.  43. 

134.  Under  section  1497  of  the  Code  of  Ciyil 
Procedure  a  claim  which  has  been  duly 
allowed,  approyed,  and  filed  asainst  the  es- 
tate of  a  aecedent  is  ranked  among  the 
acknowledged  debts  of  the  estate,  to  be  paid 
in  due  course  of  administration,  and  in  the 
eyent  thereafter  of  a  contest  as  to  such  claim 
arising  in  the  course  of  administration,  the 
burden  of  proof  is  on  the  contestant  of  such 
claim.  (Estate  of  Loshe,  62  Cal.  413.) 
Cited  67  Cal.  84,  642. 

135.  Where  an  attorney  at  law  had  presented 
a  claim  against  an  estate  for  fees  for  profes- 
sional services  rendered  the  decedent  in  his 


lifetime,  and  the  claim  has  been  approved 
and  allowed  by  the  administrator  and  the 
probate  judge,  held,  that  it  could  not  be  sub- 
sequently attacked  by  the  administrator  on 
the  ground  that  the  services  were  rendered 
under  an  agreement  for  contingent  fees  only, 
or  that  the  services  were  not  worth  the 
amount  chaiged  and  allowed*  (Estate  of 
McKinley,  49  Cal.  152.) 
Cited  74  Cal.  568. 

136.  Legatee  who  has  been  represented  by 
counsel  at  the  allowance  of  accounts  against 
the  estate  will  not  be  allowed,  after  a  lapse  of 
time,  to  come  in  and  have  the  allowance  set 
aside  on  a  mere  general  averment  of  newly 
discovered  evidence.  (Williams  v.  Price,  11 
Cal.  212.) 

187.  In  such  a  case  it  is  not  sufficient  to 
allege  ignorance  at  the  time  of  allowance,  but 
the  plaintiff  must  go  further,  and  show  that 
he  could  not,  with  the  use  of  due  diligence, 
unmixed  with  any  negligence  on  his  part, 
have  made  himself  acquainted  with  or  ascer- 
tained the  existence  of  the  facts.  (Williams 
V.  Price,  11  Cal.  212.) 

138.  A  general  averment  of  such  diligence 
will  not  do.  The  bill  should  state  how  and 
why  the  facts  could  not  have  been  discovered 
at  the  time.    (Williams  v.  Price,  11  Cal.  212. ) 

139.  An  allowance  by  the  judge  of  a  claim 
against  the  estate  of  a  deceased  person,  made 
on  an  ex  parte  application,  may  subsequently 
be  set  aside  by  him  without  notice  to  the 
claimant.  (Estate  of  SuUenberger,  72  Cal. 
549.) 

Purchaser  from  devisee,  whether  can  con- 
test petition  for  sale.    See  post,  420. 

(Conclusiveness  of  allowance  of  mortgage 
against  heirs.    See  post,  191, 192. 

Contest,  allowance  on  petition  for  sale. 
See  post,  Yll,  4,  h. 

Allowance  of  daim^  conclusiveuess.  See 
Executors  and  Administrators,  437,  et  seq. 

Allowance  of  claims,  effect  on  statute.  See 
Statute  of  Limitations,  IX,  6. 

5.  Filing  of  CiaimB, 

140.  The  allowance  of  a  claim  affainst  the 
estate  by  the  administrator  and  probate  judge 
prevents  the  claim  from  becoming  barred  by 
the  statute,  even  if  it  is  not  filed  in  the  pro- 
bate court.  (Willis  v.  Farley,  24  Cal.  490.) 
Cited  72  Cal.  548. 

141.  Tht3  sections  of  the  Probate  Act  requir- 
ing judgments  against  administrators  and 
claims  against  the  estate  which  have  been 
allowed  to  be  filed  in  the  probate  court,  are 
merely  directory.  (Estate  of  Schroeder,  46 
Cal.  304.) 

Cited  72  Cal.  548. 

142.  It  is  the  duty  of  a  claimant  to  file  an 
allowance  of  part  of  his  claim  in  the  court 
within  thirtj  days,  to  be  paid  in  due  course  of 
administration;  and  he  is  not  estopped  by 
such  action  to  sue  either  at  law  or  in  equity 
for  the  portion  disallowed.  (Walkeriy  v. 
Bacon,  85  Cal.  137.) 

6,  Rejection  of;  Failure  to  Paes  on  Claim  Within 

Ten  Daye. 

143.  Where  a  claim  was  presented  against 
an  estate,  and  thereafter,  upon  inquiry  made 
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of  the  executor's  attorneys,  the  attorney  for 
the  claimant  was  told  that  he  might  consider 
the  claim  rejected  upon  that  day,  hut  the  at- 
torneys for  the  executor  refused  to  allow  an 
inspection  of  the  claim  or  to  return  it  to  the 
damiants,  the  fact  that  ^e  claim  was  in  fact 
marked  rejected,  as  of  a  date  prior  thereto, 
could  not  constitute  a  rejection  of  the  claim  as 
of  that  date  binding  upon  the  claimant,  and 
such  apparent  rejection  may  be  disregarded 
by  the  claimant.  (Cowgill  ▼.  Dinwiddie,  98 
Cal.  481.) 

144.  It  is  the  duty  of  an  executor  or  ad- 
ministrator on  demand  to  return  a  rejected 
claim  a^inst  the  estate  to  the  claimant  with 
his  official  action  indorsed  thereon ;  and  if  he 
secretly  rejects  the  claim,  and  refuses  to  de- 
liver it  to  the  claimant,  or  to  inform  him  of 
the  action  taken  thereon,  it  operates,  or  may 
operate,  as  a  fraud  upon  the  claimant,  and  be- 
comes inoperative  as  a  rejection.  (Cowgill  v. 
Dinwiddie,  98  Cal.  481.) 

145.  The  allowance  or  rejection  of  a  claim  is 
an  official  act  which  the  attorneys  of  the  ex- 
ecutors have  not  the  power  to  perform ;  but 
the  delivery  of  a  rejected  claim  to  the  owner 
thereof,  upon  demand,  is  a  mere  ministerial 
act  which  such  attorneys  have  a  right  to  per- 
form, and  their  action  therein,  whether  of 
delivery  or  of  refusal  to  deliver  or  to  allow  the 
inspection  of  the  claim,  binds  the  executors. 
(Cowgill  T.  Dinwiddie,  98  Cal.  481.) 

146.  Where,  on  the  presentation  of  a  de- 
mand against  an  estate  to  the  executor 
thereof,  as  provided  in  section  182  of  the  Pro- 
bate Act,  the  executor  n^lected  to  indorse 
thereon  his  allowance  or  reiection  thereof,  but 
held  the  same  for  more  than  ten  days,  held, 
that  the  claim  only  becomes  a  rejected  claim 
on  the  expiration  of  said  ten  days.  (Bice  v. 
Inskeep,  34  Cal.  224.) 

147.  The  failure  of  the  administratrix  to  act 
upon  it  within  ten  days  gives  the  creditor  the 
right  to  consider  it  as  rejected,  and  this  ri^ht  is 
not  affected  bv  the  fact  that  the  administra- 
trix demandea  proofs  and  vouchers.  (Roddan 
V.  Doane,  92  Cal.  655.) 

148.  Where  the  executor  or  administrator  of 
an  estate  to  whom  a  claim  is  presented  neg- 
lects to  indorse  his  allowance  or  rejection 
thereon  for  more  than  ten  days  it  is  optional 
with  the  daimant  to  deem  th  e  neglect  equiva- 
lent to  a  rejection,  but  he  need  not  so  deem  it 
unless  he  chooses.  (Cowgill  v.  Dinwiddie,  98 
Cal.  481.) 

1^.  A  person  having  a  claim  against  an  es- 
tate who  has  not  elected  to  consider  his  claim 
rejected  upon  the  tenth  day  after  presenta- 
tion may,  subsequently  thereto,  and  at  any 
time  beu>re  official  action  by  the  executor  or 
administrator  thereon,  elect  at  his  option  to 
consider  his  daim  as  relected,  and  may,  under 
section  1498  of  the  Coae  of  Civil  Procedure, 
bring  an  action  thereon  within  three  months 
after  notice  of  such  election,  and,  in  the  ab- 
sence of  other  proof,  suit  brought  is  conclu- 
sive evidence  of  such  election  and  notice 
thereof.    (Cowgill  v.  Dinwiddie,  98  Cal.  481.) 

Bejection  is  not  necessary  before  action. 
Bee  post,  226. 

Secret  rejection.    See  ante,  113. 


7.  Secured  Claime. 
a.  Claims  Secured  by  Pledge. 

150.  Pledgee  is  not  obliged  to  present  his 
claim  to  the  administrator  of  the  pledgor  un- 
less he  seeks  recourse  against  other  property 
of  the  estate  than  that  pledged.  (Estate  of 
Kibbe.  57  Cal.  407,  cited  92  Cal.  294;  Estate 
of  Galland,  92  Cal.  293.) 

151.  Section  1475  of  the  Code  of  Civil  Pro- 
cedure only  protects  the  homestead  from  fore- 
closure when  the  claim  is  not  presented 
against  the  estate  of  the  deceased  nusband, 
and  does  not  affect  mortgages  or  liens  on  other 
property ;  and  where,  m  connection  with  a 
mortgu^e  on  the  homestead  given  to  a  build- 
ing and  loan  association,  the  stock  held  by 
the  decedent  in  the  association  is  also  pledgea, 
the  pledge  may  be  foreclosed  without  any 
presentation  of  a  daim  against  the  estate,  if 
all  recourse  against  the  estate  is  expressly 
waived  in  the  complaint.  (Mechanics'  etc. 
Assn.  V.  King,  83  Cal.  440.) 

Cited  85  Cal.  57,  612;  88  Cal.  33. 

b.  Mortgages. 
A.  Whether  Included  in  Word  "  Claims." 

152.  Mortgage  is  not  claim,  in  the  sense  of 
the  statute,  u;ainst  the  estate  of  the  deceased* 
(Carr  v.  Caldwell,  10  Cal.  380.) 

Cited  2  Col.  App.  311. 

153.  The  term  ''claims,"  as  used  in  the  act 
does  not  embrace  mortgage  liens,  but  has  ref- 
erence only  to  such  debts  or  demands  asainst 
the  decedent  as  might  have  been  enforced 
against  him  in  his  lifetime  by  personal  actions 
for  the  recovery  of  money,  and  upon  which 
only  a  money  judgment  could  have  been  ren- 
dered. (Fallon  V.  Butler,  21  Cal.  24.) 
Cited  42  Cal.  505:  52  Cal.  577;  56  Cal.  302; 

67  Cal.  641 ;  72  Cal.  489;  81  Cal.  56;  88  Cal. 
43;  96  Ual.  470,  et  seq. ;  1  Aris.  194;  2  Col. 
App.  311;  2  Idaho,  174,175;  2  Nev.  333; 
distinguished  46  Cal.  158;  doubted  24  Cal. 
498;  ^  Cal.  354,  356. 

154.  The  word  "daim,"  as  used  in  the  one 
hundred  and  thirty-first  section  of  the  act 
concerning  the  estates  of  deceased  persons,  in- 
cludes mortgages  as  well  as  claims  at  large 
against  the  estate.  Per  Shafter,  J.,  Sawyer^ 
J.,  concurring.  (Ellis  v.  Polhemus,  27  CaU 
360.) 

Cited  96  Cal.  472,  474;  2  Idaho,  175, 176. 

155.  The  word  "claim,"  as  used  in  the  act 
concerning  the  estates  of  deceased  persons, 
when  it  si>eaks  of  claims  against  an  estate,  is 
broad  enough  to  include  a  mortgage.  Per 
Sanderson,  C.  J.  (Ellis  v.  Polhemus,  27  CsJ. 
350.) 

Cited  46  Cal.  160, 161 ;  2  Nev.  337,  888. 

156.  A  note  secured  by  mortgage  is  a  daim 
ag^nst  the  estate,  but  the  mortgage  given  to 
secure  the  note  is  not  such  daim.  Per  Bhodes, 
J.    (Ellis  V.  Polhemus,  27  Cal.  350.) 

B.  Necessity  and  Sufficiency  of  Presentation; 
Where  Becourse  Against  Estate  Waived. 

157.  Although  the  language  of  section  1500 
of  the  Code  of  Civil  Procedure,  which  permits 
the  holder  of  a  mortgage  or  lien  to  maintain 
an  action  thereon  without  presentation  of  the 
claim  to  the  executor  or  administrator  of  an 
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estate,  if  oonstraed  literally,  would  only  apply 
to  an  action  commenced  after  the  death  of  the 
mortgagor,  yet,  when  construed  like  all  other 
remedial  statutes,  it  should  not  be  confined 
to  cases  falling  within  its  exact  letter,  but 
should  be  given  effect  according  to  its  spirit 
and  reason,  and  when  so  construed  applies  to 
an  action  pending  at  the  time  of  the  mort- 
gagor's death.  (Hibemia  Sayings  and  Loan 
Society  y.  Wackenreuder,  99  Gal.  503.) 

158.  Mortgages  and  liens  of  record  form  no 
exception  to  the  rule  prescribed  by  section 
136  of  the  act  to  regulate  the  estates  of  de- 
ceased persons;  and  the  claims  secured  by 
them  must  haye  been  presented  to  the  exec- 
utor or  administrator  and  rejected  by  him 
before  an  action  can  be  maintained  on  them. 
(Ellissen  y.  Halleck,  6  Gal.  386.) 

Gited  24  Gal.  498;  27  Gal.  364;  21  Ney.  337; 
distinguished  6  Gal.  412 ;  oyerruled  21  Gal. 
29 ;  doubted  77  Gal.  188. 

159.  Where  a  bill  of  foreclosure  of  a  mort- 

fage,  made  by  the  deceased,  is  filed  against 
is  executor,  and  no  ayerment  of  presentation 
and  rejection  of  the  account  is  made  in  the 
bill,  it  is  demurrable.  (Ellissen  y.  Halleck, 
6  Gal.  386.) 
Gited  7  Gal.  124;  1  Idaho,  N.  S.,  256. 

160.  If  the  mortgagor  sells  the  land  after  he 
giyes  the  mortgage,  and  then  dies,  the  mort- 
gagee may  enforce  his  mortgage  as  against  the 
subsequent  purchaser  without  presenting  his 
claim  to  the  administrator  for  allowance. 
(Ghrisly  y.  Dana,  42  Gal.  175.) 

Gited  2  Idaho,  176. 

161.  Where  a  mortgage  is  ffiyen  to  secure 
the  debt  of  a  third  person,  and  the  mortgagor 
afterwards  dies,  the  claim  arising  on  the  mort- 
gage is  not  required  to  be  presented  to  his 
personal  representatiye,  nor  will  its  presenta- 
tion and  alK>wance  affect  the  running  of  the 
statute  of  limitations  against  the  mortgage. 
(Hibemia  Sayings  and  I^n  Society  y.  Gonlm, 
67  Gal.  178.) 

Gited  82  Gal.  100. 

Equity  will  not  compel  creditor  to  give  up 
security  for  failure  to  present.    See  ante,  11. 

162.  Mortgage  ui)on  property  which  be- 
comes general  assets  of  estate  must  be  pre- 
sented for  allowance  to  the  executor  or  ad- 
ministrator and  probate  jud^e  within  the 
time  fixed  for  the  ]>re&entation  of  claims 
against  the  estate,  and  if  not  so  presented,  can- 
not be  enforced  in  equity,  even  if  no  claim  is 
made  against  the  estate  for  a  deficiency. 
(Pitte  y.  Shipley,  46  Gal.  154.) 

Gited  46  Gal.  233;  56  Gal.  302;  19  Ney.  268. 

163.  A  mort^ase  debt  which  is  a  lien  on 
property,  the  title  to  which  is  in  the  estate 
or  in  which  the  estate  has  a  residuary  interest 
which  constitutes  a  fund  for  the  payment  of 
debts,  and  its  or  may  be  sul'ject  to  distribution, 
must  be  presented  to  the  executor  or  adminis- 
trator and  probate  judge  for  allowance  within 
the  time  required  by  the  Probate  Act,  or  it 
cannot  be  enforced  in  equity,  eyen  if  no  claim 
is  made  against  the  estate  for  a  deficiency. 
(Harp  y.  Calahan,  46  Gal.  222.) 

Gited^50  Gal.  151 ;  56  Gal.  302;  19  Ney.  268. 

164.  The  cases  heretofore  decided  by  the 
supreme  court,  in  relation  to  the  presenta- 


tion of  a  mortgage  claim  for  allowance  by  the 
administrator  or  executor  (except  Pitte  y. 
Shipley,  46  Gal.  154),  refer  to  mortgages 
which  were  a  lien  on  property  which  dia  not 
belong  to  the  assets  of  the  estate.  (Harp  y. 
Galahan,  46  Gal.  222.) 

165.  Section  1502  of  the  (3ode  of  Giyil  Pro- 
cedure, which  proyides  that  if  an  action  is 
pending  against  a  decedent  at  the  time  of  his 
death  the  plaintiff,  in  order  to  recoyer  must 
present  his  claim  agidnst  the  estate,  must  be 
construed  in  connection  with  section  1500  of 
the  same  code,  and  as  referring  only  to  actions 
upon  such  claims  as  are  required  to  be  pre- 
sented for  allowance  under  the  proyisions  of 
the  code,  and  as  not  applying  to  an  action  for 
the  foreclosure  of  a  mortgage  upon  other  than 
homestead  premises,  though  commenced  prior 
to  the  deaui  of  the  mortgagor,  and  pendins 
and  undetermined  at  his  death;  but  such 
action  may  be  continued  against  the  execu- 
tors of  the  deceased  mortgagor  without  pres- 
entation of  the  daiin  to  tnem  for  allowance, 
if  ite  plaintiff  expressly  waiyes  all  recourse 
against  any  other  property  of  the  decedent. 
(Hibemia  Sayings  and  Loan  Society  y. 
Wackenreuder,  99  Gal.  503.) 

166.  In  order  to  present  a  mortgage  as  a 
claim  against  the  estate  of  a  deceased  mort^ 
ga^or  it  is  necessary  either  to  accomiMuiy  the 
claim  by  a  copy  of  the  mortgage,  or  to  describe 
it  by  reference  to  the  date,  yolume,  and  page 
of  its  record.  It  is  not  sufficient  to  present 
the  copy  of  the  note  which  states  that  it  is 
secured  by  mortgage  of  eyen  date  therewith. 
(Bank  of  Sonoma  Gounty  y.  Gharles,  86  Gal. 
322  ) 

Gited  90  Gal.  897. 

Mortgage  daim,  how  presented.  Bee  post, 
227. 

Failure  to  present  chattel  mortgage  to  es- 
tate, effect  of.    See  Mortgages,  992. 

167.  When  the  family  residence,  the  com- 
mon property  of  the  husband  and  wife,  is 
mortgaged,  and  the  husband  afterward  dies, 
and  the  premises  are  then  set  ajmrt  by  the 
probate  court  for  the  use  of  the  widow  and 
family,  it  is  not  necessary  to  present  the 
mortgage  claim  to  the  administrator  for 
allowance  before  suit  to  enforce  it,  proyided 
no  claim  is  made  against  the  assets  of  the 
estate  for  a  deficiency.  (Schadt  y.  Heppe,  46 
Gal.  433.) 

Gited  77  Gal.  63;  80  Gal.  210;  distinguished  46 
Gal.  160,  230. 

168.  The  purpose  of  the  legislature  in  re- 
quiring the  presentation  of  liens  and  encum- 
brances on  the  homestead  for  allowance 
against  the  estate  was  to  preserve  the  home- 
stead if  possible.  (Gamp  y.  Grider,  62  Gal. 
20.) 

Gited  72  Gal.  547;  77  Gal.  62;  79  Gal.  11;  88 
Gal.  442,  et  seq. ;  85  Gal.  57, 612 ;  86  Gal.  122, 
350;  88  Gal.  33. 

169.  Where  a  mortgage  coyers  a  homestead 
upon  the  separate  property  of  the  wife,  and 
the  creditor  waiyes  all  claims  against  the 
husband's  estate,  he  need  not  present  a  claim 
against  such  estate.    (Bull  y.  Ooe,  77  Gal.  54.) 

170.  A  mortgage  given  bv  a  husband  and 
wife  upon  property  ui)on  wnich  a  homestead 
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is  afterward  declared  must,  upon  the  death 
of  the  hasband,  be  presented  as  a  claim 
against  his  estate^  notwithstanding  a  waiver 
in  the  compUdnt,  m  an  action  of  foreclosure, 
of  aU  recourse  against  the  property  of  the 
estate  other  tiian  the  property  mortgaged. 
(Wise  Y.  WiUiams,  88  Cal.  $0.) 

171.  The  interest  of  a  deceased  wife  in  the 
homestead  property  at  the  time  the  mortgage 
was  made  cannot  be  reached  unless  a  claim  is 

g resented  against  her  estate ;  but  in  so  far  as 
er  rights  &s  successor  of  her  husband  are 
concerned,  the  allowance  of  the  claim  i^ainst 
his  estate  is  sufficient  to  bind  those  rights 
and  stop  the  statute  of  limitations.  (Wise  v. 
Williams,  88  Cal.  30. ) 

172.  If  the  homestead  is  encumbered  by  a 
mortgage  executed  by  the  husband  and  wife 
such  mortgage  cannot  be  foreclosed  unless  the 
claim  is  presented  for  allowance  against  the 
estate  of  the  decedent  within  the  time  limited 
for  presentation  of  claims.  (Mechanics' 
Builaing  and  Loan  Assn.  y.  King,  83  Cal.  440. ) 

173.  Under  sections  1475  and  1502  of  the 
Code  of  Civil  Procedure  no  action  to  foreclose 
a  mortgage  on  the  homestead  of  a  deceased 
mortgagor  can  be  maintained  unless  the  claim 
secured  by  the  mortgage  be  first  duly  pre- 
sented for  allowance  to  the  x>er8onal  repre- 
sentative of  the  mortgagor.  And  this  is  so. 
notwithstanding  the  action  of  foreclosure  had 
been  commenced  and  a  lis  pendens  had  been 
filed  prior  to  the  death  of  the  mortgagor,  and 
the  plaintiff  expressly  waives  all  recourse 
sndnst  any  other  property  of  the  estate. 
(Bollinger  V.  Manning,  79  (M,  7.) 

CHted  ^  Cal.  443;  85  Cal.  612;  86  CJal.  860;  88 
Cal.  33;  98  Cal.  484;  99  Cal.  508. 

174.  The  fact  that  the  estate  had  no  assets 
other  than  the  mortgaged  homestead  which 
could  be  subjected  to  the  pavment  of  the 
mortgage  debt  does  not  avoid  the  necessity  of 
the  presentation  of  the  claim.  (Bollinger  v. 
Manning,  79  Cal.  7. ) 

175.  Where  a  husband  and  wife,  to  secure 
certain  notes  made  by  the  husband,mortgaged 
a  homestead  declared  upon  community  prop- 
erty, and  after  the  husband's  death  the 
holders  of  the  notes  and  mortgage  failed  to 
present  them  as  claims  against  his  estate 
within  the  time  prescribed  By  law,  such  fail- 
ure operated  as  a  bar  to  the  foreclosure  of  the 
mort^^,  and  released  the  homestead  prop- 
erty ;  and  if  the  widow,  in  ignorance  ana  mis- 
take as  to  the  law  upon  such  a  matter,  exe- 
cuted another  mortgage  upon  the  homestead, 
securing  the  pavment  of  other  notes,  the 
amounts  of  which  were  made  up  of  the  origi- 
nal debt  of  the  husband,  and  of  a  small  sum 
borrowed  by  the  wife  from  the  mortgagee 
prior  to  the  time  she  gave  the  second  mort- 
ga^p  and  notes,  the  second  mortgage,  so  far 
as  It  covered  the  amount  included  in  the  for- 
mer mort^;age  on  the  homestead,  is  without 
ocHisideration,  the  widow  being  under  no  per- 
sonal obligation,  either  legal  or  moral,  to  pay 
the  debt  of  her  deceased  husband.  Patersoxv, 
J.,  dissenting.  (Rosenbezg  v.  Ford,  85  Cal. 
610.) 

176.  A  mortgage  of  a  homestead  on  com- 
munity property  executed  by  husband  and 
wile  must  oe  presenetd  to  the  executor  of 


the  deceased  husband  before  an  action  can  be 
brought  for  its  foreclosure ;  and  a  jud^ent 
of  foreclosure  without  such  presentation  is 
erroneous,  even  if  all  recourse  against  other 
property  had  been  waived  in  the  complaint, 
and  a  presentation  of  the  mortgage  note  with- 
out a  presentation  of  the  mortoaffe  is  insuffi- 
cient. (Perkins  v.  Onyett,  86  Cal.  348.) 
Cited  21  Nev.  449. 

177.  A  mortgage  on  a  homestead  given  by 
a  deceased  husband  and  his  wife  to  secure  the 
payment  of  their  joint  and  several  promissory 
note  (the  homestead  having  been  set  apart 
to  the  wife  out  of  the  estate  of  the  husband) 
cannot  be  foreclosed  unless  the  claim  of 
indebtedness  was  presented  for  allowance 
against  the  estate  of  the  deceased  husband ; 
and  a  complaint  upon  foreclosure  a^nst  the 
wife  alone,  prajring  for  a  personal  judgment 
against  her,  which  omits  to  allege  such  pres- 
entation of  claim,  is  subject  to  a  demurrer 
on  the  ground  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
Beatty,  C.  J.,  dissenting,  holds  that  while  the 
mortoage  cannot  be  foreclosed,  plaintiff  is  en- 
titled to  a  personal  judgment  against  the  wife 
for  the  amount  of  the  note.  (Meam  v.  Ken- 
nedy, 85  Cal.  55.) 

178.  Sections  1475  and  1500  of  the  CVxle  of 
Civil  Procedure  must  be  so  construed  as  to 
give  effect,  if  possible^  to  both  sections,  and 
this  can  be  done  by  limiting  section  1500  to 
all  mortgages  and  hens  other  than  liens  or 
encumbrances  on  the  homestead,  which  liens 
and  encumbrances  on  the  homestead  are,  by 
section  1475,  specificaUy  required  to  be  pre- 
sented for  allowance  agamst  the  estate. 
(Camp  V.  Grider,  62  Cal.  20. ) 

Cited  72  Cal.  547;  79  Cal.  11;  83  Cal.  442- 
44;  85  Cal.  57, 612;  86  Cal.  122, 350;  88  Cal. 
33 ;  doubted  77  Cal.62. 

179.  Since  the  amendment  of  section  1500 
of  the  Code  of  Civil  Procedure  in  1876  it  is 
not  necessary  to  present  a  claim  secured  by 
mortgage  to  an  administrator  for  allowance 
or  rejection  when  all  recourse  against  the 
property  of  the  estate,  other  than  that  mort- 
gaged is  waived;  and  therefore  such  pres- 
entation need  not  be  alleged  in  an  action  to 
foreclose  the  morto^e.  (Security  Savings 
Bank  v.  Council,  65  (Jal.  574.) 

Cited  79  Cal.  410;  90  Cal.  897. 

180.  It  is  not  necessary  for  a  mortgagee  to 
present  the  morteage  as  a  claim  agamst  the 
estate  when  all  cGdm  is  waived  against  any 
property  of  the  estate  except  that  described 
in  the  mortgage.  (Dreyfuss  v.  Giles,  79  Cal. 
409.) 

Cited  90  Cal.  397. 

181.  An  action  may  be  maintained  against 
the  executors  of  the  will  of  a  decedent  to  fore- 
close a  mortgage  upon  the  property  of  the  es- 
tate where  all  recourse  against  other  property 
is  waived  in  the  complaint,  although  the 
mortgage  was  not  presented  to  the  executor 
for  allowance ;  and  the  fact  that  the  action 
was  not  commenced  until  after  the  expira- 
tion of  the  time  for  the  presentation  of  claims 
against  the  estate  does  not  bar  the  right  of 
action.  (German  Savings  and  Loan  Society 
V.  Fisher,  92  Cal.  502. ) 

182.  Where,  upon  the  foreclosure  of  a  mort- 
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gage,  it  appeara  that  no  claim  was  preaented 
againat  tne  estate  of  the  deceased  mortgagor, 
and  in  the  complaint  all  recourse  against  any 
other  property  of  the  estate  is  expressly 
waived,  the  fact  that  notice  to  creditors  was 
not  pablished  by  the  executrix  cannot  alter 
the  rights  of  the  mortgagee  nor  affect  the 
general  statute  of  limitations.  (McMillan  y. 
Hayward,  94  Gal.  857. ) 

18S.  Under  section  1500  of  the  Code  of  Ciyil 
Procedure  an  action  maj  be  maintained  to 
foreclose  a  mortgage  against  the  estate  of  a 
deceased  x>er8on  if  the  complaint  expressly 
waives  all  recourse  against  all  property  of  the 
estate  other_than  that  mortgaged ;  althoush, 
at  the  time  the  action  was  commenced,  the 
time  for  the  presentation  of  claims  had  ex- 
pired, and  no  claim  founded  on  the  mortgage 
indebtedness  had  ever  been  presented.  ( A!n- 
glo-Nevada  Assurance  Corp.  v.  Nadeau,  90 
Cal.  393.) 
Cited  92  Cal.  502. 

184.  In  foreclosing  a  mortgage  not  pre- 
sented to  the  administrator  of  a  deceased 
mortgagor,  in  order  that  the  plaintiff  may 
avail  nimself  of  the  provisions  oi  section  15Q0 
of  the  Code  of  Civil  Procedure,  there  must  be 
an  express  waiver  in  the  complaint  of  all  re- 
course against  the  estate  for  deficiency ;  and 
a  judgment  foredosinjg  the  mortgage  without 
a  judgment  for  deficiency,  and  without  an 
allowance  of  counsel  fees,  cannot  be  sup- 
ported where  the  complaint  mistakenly  u- 
leges  a  presentation  of  the  mortga^  to  the 
administrator,  and  does  not  contain  an  ex- 
press waiver  of  claim  for  deficiency  against 
other  property  of  the  estate.  (Bank  of  So- 
noma County  V.  Charles,  86  Cal.  822.) 

185.  In  such  a  case  the  judgment  of  fore- 
closure will  be  reversed  for  want  of  a  proper 
pleading  to  support  it ;  but  the  plaintiff  will 
be  allowed  leave  to  amend  his  complaint  so 
as  to  allege  an  express  waiver  of  recourse 
against  all  other  property  of  the  estate  than 
the  mortgaged  premises,  and  of  all  claim  for 
allowance  of  counsel  fees.  (Bank  of  Sonoma 
County  V.  Charles,  86  Cal.  322.) 

186.  Wliere  a  complaint  in  an  action  to  fore- 
close a  mortgage  against  property  of  a  de- 
ceased mortgagor  expressfy  waives  all  re- 
course against  any  other  property  of  the 
estate,  the  fact  that  the  prayer  for  relief  asks 
for  *'the  amount  due  upon  the  said  note  and 
mortgage,"  and  for  costs  "and  counsel 
fees,"  and  ''that  a  receiver  be  appointed  to 
take  chaige  of  the  real  estate  until  the  same 
be  sold,  and  collect  the  rents  and  hold  the 
net  income  therefrom,  to  be  applied  to  the 

Sayment  of  any  deficiencjr  whicn  may  remain 
ue  to  plaintiff  after  said  sale,"  does  not 
destroy  the  effect  of  the  express  waiver. 
(Hibemia  Savings  and  Loan  Society  v. 
Wackenreuder,  99  Cal.  503.) 

187.  The  amendments  of  1874  to  sections 
1493  and  1500  of  the  Code  of  Civil  Procedure, 
rex>ealing  the  provision  authorising  suits  ui)on 
mortgages  to  be  maintained  against  the  prop- 
erty of  the  estate  of  a  deceased  person  subject 
thereto,  without  presentation  of  the  claim  to 
the  administrator  or  executor,  are  not  retro- 
active, and  do  not  give  to  a  notice  to  creditors 
previously  published  any  effect  which  it  did 


not  have  under  the  law  under  which  it  was 
published;  and  therefore  held,  where  a  notice 
to  creditors  had  been  publisned  before  the 
amendment,  that  a  mortage  of  the  deceased, 
fallinff  due  after  the  amendment,  was  not 
barred  by  a  failure  to  present  the  claim  to  the 
administrator.  (Hibemia  Savings  and  Loan 
Soc.  V.  Hayes,  56  Cal.  297.) 
Cited  90  Cal.  397 ;  100  Cal.  552. 

FaUure  to  present*  effect  of  on  third  person 
liable  for  the  debt.    See  ante,  116,  et  seq. 

C.  Presentment  and  Allowance;   Effect  of; 
Suits  to  Foreclose  and  Sales  Under. 

188.  The  presentation  of  a  note  secured  by 
mortgage  as  a  claim  against  the  estate  of  the 
deceased  mortgagor,  without  a  presentation 
of  the  mortgage,  does  not  have  the  effect  to 
waive  the  mortgage  when  there  was  no  inten- 
tion to  waive  or  abandon  it,  but  it  was  evi- 
dently supposed  that  the  presentation  of  the 
note  was  a  presentation  of  the  mortgage  also. 
(Bank  of  Sonoma  County  y.  Cluurles,  86  Cal. 
822.) 

189.  A  mortgage  debt,  due  bv  the  estate  of 
a  deceased  person,  stands  in  the  same  posi- 
tion as  any  other  debt,  and  its  allowance  by 
the  executor  and  probate  judge  ^ves  to  the 
claim  all  the  virtues  and  properties  which  a 
judgment  against  executors  can  have  under 
our  system.  (Falkner  v.  Folsom's  Exrs.  6 
Cal.  412.) 

Cited  21  Cal.  29,  80;  24  Cal.  499;  27  Cal.  854; 
2  Nev.  332,  338. 

190.  If  one  who  receives  from  his  debtor  an 
assignment  of  a  note  and  mortgage  given  by  a 
thira  person  to  the  debtor,  as  coUateral  secu- 
rity for  his  debt,  after  the  aeath  of  such  third 
person,  obtains  from  the  administrator  of  his 
estate  and  the  probate  judge  an  allowance  of 
the  note  and  mortgage  as  a  claim  against  the 
estate  due  to  him,  its  character  as  a  mere  se- 
curity for  a  debt  remains  unchanged,  and  the 
same  nde  obtains  if  the  claim  is  presented  by 
and  allowed  to  an  assignee  of  the  first  assignee 
who  received  the  same  upon  the  same  terms. 
(Ponce  V.  McElvy,  47  Cal.  154.) 

191.  The  allowance  of  a  mortgage  against 
an  estate  by  an  administratrix,  and  its  ap- 
proval by  the  judge,  are  not  conclusive  ui)on 
the  heir ;  but  he  may  show,  in  an  action  of 
foreclosure,  either  that  the  debt  to  secure 
which  the  mortgage  was  given  had  been  paid, 
or  that  payments  thereon  had  been  made  and 
not  credited  prior  to  the  allowance  of  the 
mortgage.    (Wise  v.  Williams,  88  Cal.  30.) 

192.  A  mortgagor  cannot,  by  resorting  to 
action  of  foreclosure,  deprive  an  heir  of  the 
mortgaged  propertj^  of  the  right  to  show  that 
tne  mortgage  was  improperly  allowed  in  the 
administration  proceedings.  (Wise  v.  Will- 
iams, 88  Cal.  30.) 

193.  There  being  no  necessity  for  a  fore- 
closure suit  against  an  estate,  where  the 
claim  has  been  allowed,  and  the  policy  of  the 
law  being  against  burdenine  an  estate  with 
unnecessary  costs,  such  a  bill  will  not  lie. 
(Falkner  v.  Folsom's  Exrs.,  6  Cal.  412.) 

194.  A  creditor  of  the  estate  of  a  deceased 
person  whose  debt  is  secured  by  mortgage 
may,  after  having  presented  his  claim  for 
allowance  to  the  executor  or  administrator 
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mnd  probate  judge,  whether  it  be  allowed  or 
rejected,  ]}roceea  at  once  to   foreclose   his 
mortgage  in  the  district  court.    (Willis  y. 
Farley,  24  Gal.  490.) 
Cited  46  Cal.  233. 

195.  An  action  may  be  maintained  in  the 
district  court  against  an  executor  or  admin- 
istrator to  foreclose  a  mortgage  ui)on  real 
estate  executed  by  his  testator  or  intestate, 
although  the  debt  secured  by  the  mortgage 
has  been  presented  as  a  claim  to  the  executor 
or  administrator  and  allowed  by  him,  and 
also  by  the  probate  judge  of  the  county,  where 
the  only  object  of  the  action  is  to  reach  the 
property  mortgaged  and  subject  it  to  sale, 
and  have  the  proceeds  applied  to  the  i>ayment 
of  the  debt  secured,  and  a  judgment  is  not 
asked  against  the  general  estate  of  the  de- 
ceased for  the  debt  or  any  part  of  it.  (Fallon 
T.  Batler,  21  Cal.  24.) 

Cited  21  Cal.  76;  24  Cal.  499:  29  Cal.  104, 122; 
96  Cal.  470,  et  seq.;  2  Clol.  App.  811;  2 
Idaho,  174, 175;  16  Or.  210. 

196.  A  claim  against  a  decedent  secured  by 
mortgage  may  be  presented  and  allowed  so 
as  to  prevent  tlie  debt  from  being  barred  and 
the  mortgage  extinguished  by  limitation,  and 
such  presentation  and  allowance  does  not  pre- 
dade  a  subsequent  action  for  the  foreclos- 
ure of  the  mortgage,  in  which  the  estate  may 
be  subjected  to  costs  and  counsel  fees.  When 
the  mortgage  provides  for  counsel  fees  in  case 
of  foreclosure  it  is  in  the  discretion  of  the 
court  to  make  such  allowance  of  counsel  fees 
as  is,  in  its  judgment,  reasonable  and  just, 
without  regard  to  the  amount  or  percenti^ 
specified  in  the  mortgage.  (Moran  v.  Gar^- 
meyer,  82  Cal.  96;  Moran  y.  Gardemeyer,  82 
CcJ.  102.) 

197.  Settlement  and  distribution  of  estate 
is  no  bar  to  the  right  to  foreclose  the  mort- 
gage against  the  distributee  of  the  mortgaged 
umd  or  the  grantee  of  such  distributee.  (Drey- 
fuss  T.  Giles,  79  Cal.  409.) 

Distribution,  effect  of  on  purchaser  at  fore- 
closure sale.    See  Mortgages,  809. 

196«  Under  section  1669  of  the  Code  of  Civil 
Procedure  an  action  against  the  estate  of  a 
deceased  person  to  foreclose  a  mortgage  on  a 
homesteaa  is  not  affected  by  the  statute  of 
limitations  pending  the  proceedings  for  the 
settlement  of  the  estate  when  the  mortgage 
and  the  note  secured  thereby  have  been  pre- 
sented to  the  administrator  of  the  estate  and 
to  the  judge,  and  allowed  by  them.  (Wise  v. 
Williams,  72  Cal.  544.) 
Cited  79  Cal.  11;  82  Cal.  100;  96  Cal.  605. 

199.  An  action  to  foreclose  a  mortgage, 
commenced  neither  within  four  years  after 
the  maturity  of  the  note  nor  within  one  year 
after  the  issuance  of  letters  of  administration 
noon  the  estate  of  the  deceased  mortgagor. 
wno  died  after  the  maturity  of  the  note  and 
after  the  statute  of  limitations  had  com- 
menced to  run.  is  barred  by  section  337  of 
the  Code  of  Civil  Procedure,  and  the  right  of 
action  is  not  saved  by  section  353  of  that  code. 
(McMillan  t.  Hayward,  94  Cal.  857.) 

200.  The  doctrine  of  Tynan  y.  Walker,  85 
OrI.  634.  that  the  accruing  of  the  cause  of  ac- 
tion ana  the  running  of  the  statute  of  limita- 
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tions  do  not  depend  upon  the  existence  of  a 
person  competent  to  sue,  applied  to  the  pres- 
ent case,  tne  mortgagor  having  died  befoze 
the  mortgage  debt  became  due.  (Hibemia 
Savings  ana  Loan  Society  v.  Conlin,  67  Cal. 
178.) 

201.  If  the  mortgage  be  made  to  secure  the 
payment  of  several  promissory  notes  of  the 
mortgagor,  some  of  which  matured  more  than 
four  years  before  the  death  of  the  grantee 
of  the  mortgagor,  and  before  the  commence- 
ment of  the  action,  such  notes  are  not  within 
the  saving  clause  of  section  353  of  the  Ck>de 
of  Civil  Procedure,  and  are  barred  by  the 
statute  of  limitations ;  but  as  to  such  of  the 
notes  as  matured  less  than  four  years  before 
the  death  of  the  grantee,  the  action  will  be 
in  time  if  commenced  within  one  year  after 
the  issuance  of  letters  of  administration  on 
the  estate  of  the  grantee.  (Hibemia  Savings 
and  Loan  Soc.  v.  Herbert,  53  Cal.  375.) 

202.  The  district  court  has  jurisdiction  in  an 
action  for  the  foreclosure  of  mortgages  upon 
the  estates  of  deceased  persons,  (rechaud  v. 
Rinquet,  21  Cal.  76.) 

203.  Suit  to  foreclose  a  mortgage  against 
an  estate  is  properly  brought  in  tne  district 
court,  and  the  administrator  is  a  proper  party 
for  the  purpose  of  liquidating  the  amount  of 
indebtedness  against  the  estate.  (Carr  v. 
CaldweU,  10  Cal.  880.) 

204.  A  complaint,  in  an  action  against  an 
administrator  to  enforce  the  hen  of  a  mort- 

f  age,  need  not  aver  that  notice  to  creditors 
as  been  nublished,  but  must  aver  the  pres- 
entation of  the  mortgage  claim  for  allowance. 
(Harp  V.  Calahan,  46  Cal.  222.) 

205.  An  allegation  in  a  complaint,  in  an 
action  brought  against  an  administrator  to 
enforce  a  mort^^ge  given  by  the  intestate, 
that  the  administrator  waived  the  presenta- 
tion of  the  n^rtgage  claim  for  allowance  is 
irrelevant.    (Harp  v.  Calahan,  46  Cal.  222.) 

206.  In  an  action  to  foreclose  a  mortgage 
against  an  estate  i>ayments  for  taxes  and 
street  assessments  made  by  the  mortgagee 
after  the  presentation  of  the  daim,  under  an 
authority  ^ven  in  the  mortgage,  may  be  re- 
covered without  any  further  presentation. 
(German  Savings  and  Loan  Society  v. 
Hutchinson,  68  Cal.  52. ) 

207.  In  an  action  in  the  district  court 
against  an  administrator  to  foreclose  a  mort- 
gage, executed  by  the  intestate  upon  lands 
belonging  to  the  estate,  no  judgment  can  be 
entered  up  for  any  deficiency  which  may  re- 
main after  the  application  of  the  proceeas  of 
the  sale  to  the  mortgage  debt.  (Pechaud  v. 
Rinquet,  21  Cal.  76.) 

208.  Where  a  claim  against  an  estate  secured 
by  mortgage  was  presented  to  the  adminis- 
trator and  probate  judge,  and  allowed,  and 
after  the  administrator  uad  presented  his 
final  account  and  been  dischaiged  the  owner 
of  the  mortgage  commenced  an  action  against 
the  administrator  in  the  district  court  to  fore- 
close his  mortgage,  and  obtained  a  decree 
foreclosinff  the  same,  and  for  a  sale  of  the 
mortgasea  property,  held,  that  this  decree 
was  no  bar  to  a  subsequent  suit  against  the 
heirs  of  the  deoeased  to  enforce  tne  lien  of 
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the  mortgage,  and  for  a  sale  of  the  mortgaged 
property.     (Willig  v.  Farley,  24  Cal.  490. ) 
Cited  29  Cftl.  122;  46  Cal.  816;  42  Cal.  505. 

209.  When  the  answer  in  an  action  to  fore- 
close a  mortgage  against  the  heirs  of  a  deced- 
ent pleads  tnat  deceased  in  his  lifetime  de- 
clared a  homestead  upon  the  property,  and 
that  the  same  had  never  been  aDanaoned, 
findings  that  one  of  the  appellants,  who  was 
the  divorced  wife  of  decedent,  had  no  inter- 
est* or  title  in  the  premises  by  homestead 
declaration  or  otherwise^  and  that  the  other 
defendants,  who  were  nunor  heirs,  had  an  in- 
terest in  the  property  as  devisees,  which  was 
subject  and  subsequent  to  the  mortgage,  and 
that  no  probate  homestead  had  been  aeaig- 
nated  out  of  the  mortsased  property,  are 
sufficient  to  sustain  the  Judgment  in  favor  of 
the  plaintiff.  (Bunnel  v.  Stockton,  88  Cal. 
319.) 

210.  The  one  hundred  and  forty-first  section 
of  the  act  relatins  to  the  estates  of  deceased 
persons  api>lie8  only  to  money  judgments,  or 
to  such  portions  of  other  judgments  as  require 
for  their  satisfaction  execution  against  the 
general  property  of  the  deceased*  (Cowell  v. 
Buckelew,  14  Cal.  640.) 

Cited  21  Cal.  31;  29  Cal.  878;  distinguished 
28  Cal.  71. 

211.  The  provision  of  the  act  regulating  the 
settlement  of  the  estates  of  deceased  persons, 
declaring  that  no  sale  of  any  property  of  an 
estate  shall  be  valid  unless  made  upon  an 
order  of  the  probate  court,  applies  only  to 
sales  by  executors  and  administrators.  It  has 
no  reference  to  judicial  sales  under  the  de- 
crees of  the  district  courts,  nor  to  sales  in 
pursuance  of  testamentary  authority.  (Fal- 
lon V.  Butler,  21  Cal.  24.) 

Cited  2  Nev.  332. 

212.  If  a  claim  secured  by  a  mortgage,  made 
by  the  decedent  during  his  life,  is  allowed  by 
his  executors,  and  the  mortgaged  property  is 
sold  by  them,  and  the  pro^seds  are  applied 
on  the  claim,  and  the  sale  is  approved  by  the 
probate  court^  the  purchaser  does  not  take  by 
relation  the  title  which  the  mortgagor  had  at 
the  date  of  the  mortgage,  but  only  such  title 
as  the  mortgagor  had  at  the  time  of  his  death, 
and  such  as  the  estate  mav  have  subsequently 
acquired.  (Meyers  v*  Farquharson,  46  Cal. 
190.) 

218.  If,  after  the  allowance  of  the  claim  by 
the  administrator,  the  assignee,  to  whom  the 
claim  held  as  collateral  security  is  allowed, 
bids  in  the  mortgaged  premises  at  adminis- 
trator's sale,  and  appropriates  the  claim  in 
gayment  of  the  purchase  money,  he  has  no 
igher  right  to  the  land  than  he  had  to  the 
note  and  mortgage,  and  the  land  becomes  the 
security.    (Ponce  v.  McElvy,  47  Cal.  154.) 

Action  on  mortgage  note,  plaintiff,  what 
must  show.    See  post,  227. 

Rate  of  interest.    See  post,  251. 

Repeal  of  remedy  by  foreclosure.  See  Con- 
stitutional Law,  367. 

Refusal  to  dismiss  suit  to  foreclose  on  terms. 
Bee  Diffinissal,  47. 

8,  ActionB  on  C/atma. 

214.  The  period  of  three  months  within 
which  an  action  upon  a  rejected  claim  against 


the  estate  of  a  deceased  person  must  bo 
brought  under  section  1498  of  the  Code  of 
Civil  Procedure  does  not  commence  to  run 
until  the  actual  rejection  of  the  claim  bv  an 
indorsement  to  that  effect.  (Bank  of  Ukiah 
V.  Shoemake,  67  Cal.  147.) 
Cited  98  Cal.  488,  485,  486. 

215.  Where  a  daim  against  the  estate  of  a 
deceased  person  is  presented  to  the  executor, 
and  allowed  by  him  within  ten  days  after  its 
presentation^  no  action  can  be  maintained 
thereon  until  ten  days  after  its  presentation 
to  the  judee,  unless  he  relects  it  within  that 
period,  and  consequently  the  statute  of  limita- 
tions does  not  run  against  the  claim  between 
the  date  of  its  presentation  to  the  executor 
and  that  of  its  rejection  by  the  judge.  (Nally 
V.  McDonald,  66  Cal.  530.) 

216.  It  is  error  in  the  court  to  refuse  to  in- 
struct the  jury  in  accordance  with  the  pro- 
visions of  the  one  hundred  and  thirty-nfth 
section  of  the  act  to  regulate  the  settlements  of 
the  estates  of  deceased  persons  relating  to  the 
time  for  the  commencement  of  suits,  when 
requested  so  to  do,  and  the  evidence  shows 
that  it  is  proper  and  relevant.  (Benedict  v. 
Haggin,  2  Cal.  385.) 

217.  The  twenty-fourth  section  of  the 
limitation  Act  of  1850,  providing  that  '*If 
a  person  against  whom  an  action  ma^  be 
brought  dies  before  the  expiration  of  the 
time  limited  for  the  commencement  thereof, 
and  the  cause  of  action  survives,  an  action 
may  be  commenced  against  his  executors  or 
administrators  after  the  expiration  of  that 
time,  and  within  one  year  after  the  issuing  of 
letters  testamentary  or  of  administration," 
applies  only  to  cases  where  the  statute  has 
commenced  to  run.  The  object  of  this  section 
is  not  to  curtail,  but  to  prolong,  the  period  for 
suing  in  the  given  category.  (Smith  v.  Hall, 
19  Cal.  85.) 

CJited  19  Cal.  99 ;  23  Cal.  28 ;  18  Nev.  223. 

218.  The  purpose  of  section  353  of  the  Code 
of  Civil  Procedure  is  to  secure  to  a  party  who 
has  a  cause  of  action  against  a  decedent  one 
year  after  the  appointment  of  a  le^  repre- 
sentative within  which  to  bring  his  action, 
thoush  the  general  limitation  may  have  ex- 
pired, and  not  to  shorten  the  time  limited  by 
the  general  statute ;  and  it  does  not  have,  and 
was  not  intended  to  have,  any  effect  whatever 
upon  his  rights,  where  the  general  statute  has 
not  barred  the  right  of  action,  and  where  it  is 
not  necessary  to  extend  the  time  in  order  to 
give  him  his  year,  but  in  such  case  he  is  sim- 
^y  left  to  the  general  statute.  (McMillan  v. 
Hay  ward,  94  Cal.  357.) 

219.  A  note  not  due  at  the  death  of  the 
maker  was  presented  to  the  administrator  of 
his  estate  March  5,  1859,  and  rejected,  and 
suit  brought  thereon  March  12, 1859,  letters 
of  administration  having  issued  December  4, 
1856,  and  no  notice  to  creditors  to  present 
their  claims  having  been  published.  Held. 
that  the  note  is  not  barred  by  the  statute  ol 
limitations.    (Smith  v.  Hall,  19  Cal.  85.) 

220.  Judgment  was  obtained  against  C.  in 
December,  1850;  he  died  in  February,  1852; 
letters  of  administration  issued  on  his  estate 
in  December,  1856 ;  this  judgment  presented 
to  the  administrators  as  a  claim  against  the 
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estate  in  February,  1859 ;  claim  rejected,  and 
this  suit  brought  in  March  following  to  com- 
pel its  allowance.  Held,  that  the  claim  is  not 
tiamd  by  the  statute  of  limitations  of  five 
years  applicable  to  judgments ;  that  the  right 
of  action  on  the  judgment  ceased  under  our 
statute  upon  the  death  of  the  debtor;  that 
presentation  of  the  claim  to  the  adminis- 
trator is  substituted  in  place  of  suit;  and 
that  the  risht  to  sue  comes  not  from  the  ex- 
istence of  tne  debt  and  nonpayment,  but  from 
the  refusal  to  allow  it  as  a  claim  against  the 
estate,  and  hence  does  not  accrue  until  pre- 
sentation of  the  claim 2  which  need  not  be 
made  until  after  publication  of  notice  to 
creditors.  (Quivey  v.  Hall,  19  Oal.  97.) 
Distinguished  28  Cfal.  28. 

Statute  of  limitations  in  suit  to  foreclose 
mortgage.    See  ante,  YI,  7,  b,  C. 

Failure  to  present  claim,  action  on,  when 
not  barred.    Bee  ante,  89. 

221.  Where  a  daim  against  an  estate  has 
been  onoe  presented,  and  a  rejection  thereof 
indorsed  by  the  executrix,  ana  the  attorney 
for  the  claimant,  deeming  the  claim  as  pre- 
sented not  formal  enough,  again  presents  it 
to  the  attorney  for  the  executrix,  who  gives 
no  formal  or  apparent  consent  that  the  first 
rejection  shall  oe  set  aside,  or  that  the  second 
presentation  will  be  treated  as  the  only  one 
made,  and  the  claim  is  indorsed  rejected  a 
second  time,  the  statute  of  limitations  runs 
from  the  date  of  the  first  rejection.  (Gilles- 
pie Y.  Wright,  93  Gal.  169.) 

222.  The  fact  that  the  attorney  for  the  exec- 
utrix, upon  the  second  presentation,  said  the 
daim  would  be  again  rejected,  but  that  he 
would  present  it  to  her  again  for  action,  does 
not  amount  to  a  formal  or  apparent  consent 
that  the  first  rejection  should  oe  set  at  naught, 
or  that  the  time  mieht  be  extended  for  bring- 
ing the  action  on  the  rejected  claim  as  first 
refected.    (Gillespie  y.  Wright,  98  Cal.  189.) 

223.  Where  it  appears  that  a  decedent  was 
the  sole  devisee  of  an  estate  which  he  received 
on  distribution,  subject  to  a  parol  trust  to 
pa}r  out  of  the  estate  a  certain  sum  to  the 
plaintiff,  and  that  a  daim  against  the  estate 
of  the  decedent  was  presented  by  the  plaintiff 
and  allowed  in  part  bv  the  executors  of  the 
estate,  and  approved  by  the  judge,  a  bill  in 
equity  will  lie  against  the  executors  to  en- 
force the  trust  against  the  estate  as  to  the 
remainder  of  the  claim,  it  further  appearing 
that  the  claim  to  the  balance  of  the  ciemana 
was  not  waived,  and  that  the  daim  was  not 
stale  nor  barred  by  the  statute  of  limitations. 
Paterson,  J.,  dissenting.  ( Walkerly  v.  Bacon, 
85  Cal.  137.) 

224.  Such  action  cannot  be  maintained 
without  a  demand  upon  the  executors ;  and 
the  plaintiff  cannot  be  concluded  by  their 
allowance  of  iMurt  of  the  trust  fund  claimed  if  i 
not  accepted  in  satisfaction  of  the  demand ; 
thoagh  the  executors  might  have  refused  to 
dlow  anv  portion  of  it.  on  the  ground  that  it 
was  to  be  establishea  in  equity  if  at  all.  I 
(Walkerly  v.  Bacon,  85  Cal.  137.)  | 

225.  The  fact  that  services  to  be  performed 
pnder  a  contract  made  with  a  deceased  person 
in  his  lifetime  were  to  be  performed,  or  were 
performed,  in   a   foreign  country  does  not 


affect  the  right  of  the  person  rendering  the 
services  to  maintain  an  action  thereon  in  the 
courts  of  this  state.  (McCann  v.  Pennie,  100 
Cal.  647.) 

226.  Statute  does  not  require  that  the  exec* 
utor  or  administrator  must  reject  a  claim  be- 
fore an  action  can  be  maintained  upon  it. 
(Cowgill  V.  Dinwiddle,  98  Cal.  481.) 

227.  Person  seeking  judgment  upon  rejected 
claim  must  show  at  least  substantial  compli- 
ance with  each  requirement  of  the  statute  on 
the  subiect  of  the  presentation  of  daims ;  and 
where  the  holders  of  a  mortgage  note,  in  pre- 
senting it  as  a  claim  asainst  the  estate  of  a 
deceased  mortgagor,  nu^e  no  attempt  at  com- 
pl^ring  with  the  provisions  of  the  statute  re- 
lating to  the  affidavit,  by  which  a  daim 
against  the  estate  of  a  decedent  must  be  sup- 
ported, they  cannot  maintain  an  action 
against  the  estate  upon  the  mortgage  note. 
(Perkins  v.  Onyett,  86  Cal.  348.) 

228.  A  complaint  sufficiently  averring  in 
other  respects  the  due  presentation  of  a  writ- 
ten claim  for  the  amount  due  upon  a  note  of 
a  decedent  to  the  administratrix  of  his  estate 
for  allowance  is  not  subject  to  general  de- 
murrer because  all^png  that  the  daim  was 
Bupi)orted  by  the  affidavit  of  the  claimant, 
''as  required  bv  the  statute  in  such  cases 
made  and  provided."  (Cousins  v.  Partridge, 
79  Cal.  224.) 

229.  A  complaint  upon  a  claim  against  the 
estate  of  a  decedent  is  not  demurrable  for  not 
alleging  that  the  plaintiff  presented  his  claim 
to  the  administrator  within  the  time  limited 
in  the  notice  to  creditors,  if  it  does  not  show 
upon  the  face  that  it  was  not  so  presented,  or 
that  it  was  presented  at  a  date  after  the  time 
limited  in  the  notice.  (McCann  v.  Pennie, 
100  Cal.  647.) 

230.  The  complaint  alleged  that  the  daim 
sued  upon  was  presented  to  the  administrator 
within  the  time  limited  in  the  notice  to  credit- 
ors, and  a  copy  of  the  claim  presented  with 
the  verification  annexed,  together  with  the 
indorsements  thereon,  was  attached  to  the 
complaint.  Held,  that  the  presentation  was 
sufficiently  averred.  (Janin  v.  Browne,  69 
Cal.  37.) 

Cited  100  Cal.  662. 

281.  In  an  action  against  an  administratrix, 
the  complaint  alleged  that  the  plaintiff  dulv 
presented  her  claim  to  the  defendant  as  ad- 
ministratrix, which  claim  contained  a  copy  of 
said  promissory  note,  and  was  duly  verified 
by  the  oath  of  the  plaintiff  in  the  form  pre- 
scribed by  law.  Held,  that  if  any  objection 
could  be  raised  to  this  averment,  it  was  that 
it  was  not  sufficiently  definite  and  certain, 
and  that  this  defect  could  not  be  taken  advan- 
tage of  by  a  general  demurrer,  and  a  fortiori 
would  not  TO  fatal  to  a  judgment  for  the 
plaintiff  in  the  absence  of  any  demurrer  or 
averment  in  the  answer  that  the  claim  was 
not  supported  by  proper  evidence.  (Chase  v. 
Evoy,  58  Cal.  348.) 
Cited  74  Cal.  411 ;  77  Cal.  188;  82  Cal.  606. 

232.  In  a  complaint  upon  a  claim  against 
the  administrator  of  a  deceased  i>er8on  it  is 
sufficient  to  aver  nonpayment  by  the  deceased, 
and  that  the  daim  has  been  properly  pre- 


1108 


ESTATES  OF  DECEASED  PERSONS,  VI,  8,  9. 


sented  to  and  rejected  by  the  administrator. 
(Wise  ▼.  Hogan,  77  Cal.  184.) 
Cited  100  Cal.  553. 

Failure  of  complaint  to  allege  presentation 
of  claim  to  estate.    See  Appeius,  2304. 

233.  In  an  action  upon  a  claim  asainst  an 
estate  an  allegation  tnat  the  claim,  aulv  veri- 
fied, had  been  presented  is  sufficiently  denied 
by  an  affirmative  allegation  in  the  answer 
that  the  claim  was  not  verified  or  presented 
as  required  by  the  statute,  and  such  averment 
raises  a  material  issue  sufficient  to  render  er- 
roneous a  judgment  for  plaintiff  ui)on  the 
pleadings.    (I^rby  v.  Jackman,  89  Cal.  1.) 

234.  When  the  presentation  of  a  claim 
against  an  estate  which  is  sued  upon  is 
alleged  to  have  been  made  within  ten  months 
after  the  first  publication  of  notice  to  credit- 
ors, without  alleging  the  value  of  the  estate, 
such  allegation,  though  defective,  cannot  be 
objected  to  by  general  demurrer.  (Wise  v. 
Hogan,  77  Cal.  184.) 

235.  The  failure  of  the  plaintiff  to  allege  in 
his  complaint  in  a  suit  on  such  claim  its  pre- 
sentation to  and  rejection  by  the  adminis- 
trator is  an  objection  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action.  (Hentsch  v.  Porter,  10  Cal.  555.) 
Cited  77  Cal.  188;  58  Cal.  353;  2  Idaho,  173. 

236.  An  administrator  is  forbidden  to  allow 
a  claim  that  is  barred  bv  the  statute  of  limita- 
tions, and,  when  the  claim  does  not  api>ear 
upon  its  face  to  be  barred,  he  may  refuse  to 
allow  it  if  barred  in  fact :  out  this  is  a  mat- 
ter to  be  determined  at  the  trial,  and  it  can- 
not be  obiected  in  such  case  that  it  does  not 
appear  wnether  the  claim  was  or  was  not 
barred,  and  that  the  complaint  is  insufficient 
upon  the  ground  that  it  does  not  show  such  a 
claim  as  the  administrator  could  have  allowed. 
When  it  does  not  affirmatively  appear  upon 
the  face  of  the  complaint  that  tne  claim  is 
barred  by  the  statute,  a  demurrer  based  upon 
ibe  statute  of  limitations  is  not  allowaole. 
(Wise  V.  Hogan,  77  Cal.  184.) 

Cited  78  Cal.  151;  90  Cal.  250;  100  Cal.  553. 

237.  The  defense  to  a  claim  against  an  es- 
tate that  it  had  not  been  presented  to  and 
rejected  by  the  executor  or  administrator  be- 
fore commencement  of  suit  upon  it  does  not 
go  to  the  merits  of  the  claim,  but  is  of  the 
nature  of  a  defense  in  abatement,  which  is 
presumed  to  be  waived  if  not  expressly  made 
in  the  court  of  original  jurisdiction.  ( Preston 
V.  Knapp,  85  Cal.  559.) 

238.  Where,  after  the  rejection  by  the  exec- 
utor of  a  claim  against  the  estate  on  which 
he  is  administering,  the  claimant  sues  the 
executor  for  its  recovery  he  is  only  entitled 
to  a  judgment  which  first  ascertains  the 
amount  due,  and  adjudges  the  same  to  be  a 
valid  claim  against  the  estate,  and  then  pro- 
vides that  the  same  be  paid  by  the  defendant 
in  due  course  of  administration,  upon  which 
no  execution  can  be  awardea,  (Rice  v. 
Inskeep,  34  Cal.  224.) 

Cited  42  Cal.  133. 

239.  A  judgment  against  an  executor  for  a 
demand  against  the  testator  should  direct 
that  the  same  be  paid  in  due  course  of  ad- 


ministration.    (Bacouillat  t.  Sansevain,  32 

Cal.  376.) 

Cited  42  Cal.  138. 

Judgment  against  executor  on  demand 
against  estate.  See  Executors  and  Adminis- 
trators, 335. 

240.  A  decree  of  the  probate  court  ordering 
a  claim  to  be  paid,  rendered  on  petition  of  the 
administrator,  and  without  objection  by  him, 
is  final  and  conclusive,  and  cannot  be  assailed 
collaterally  nor  directly  on  the  ground  that 
it  was  rendered  on  insufficient  evidence*  ( Es- 
tate of  Cook,  14  Cal.  129.) 

Cited  18  Cal.  505;  26  Cal.  431. 

241.  An  objection  that  a  claim  was  never 
presented  to  the  administrator  cannot  be 
made  after  a  decree  allowing  it.  (Estate  of 
Cook,  14  Cal.  129.) 

242.  In  an  action  to  recover  a  disallowed 
claim  against  an  estate,  which  was  not  pre- 
sented within  ten  months  after  the  notice  to 
creditors,  the  findings  must  show  when  the 
claim  became  due.  (Elliott  v.  Peck,  58  Cal. 
84.) 

Action  on  claim  where  executor  has  not 
acted  on  it  within  ten  days.    See  ante,  149. 

9.  lnter99ton. 

248.  Where  account  presented  to  adminis- 
trator for  allowance  contains  no  item  for  in- 
terest, and  the  face  of  the  paper  does  not  show 
that  interest  results  necessarily  from  the  facts 
stated  as  constituting  the  claim,  interest  is  not 
recoverable.  (Aguirre  v.  Packard,  14  Cal. 
171.) 

244.  If,  from  any  cause,  interest  has  not 
been  allowed  in  rendering  judgment  upon  re- 
jected claim  the  probate  court  has  no  author- 
ity to  order  paid  an  amount  not  included  in 
the  judgment,  a  certified  transcript  of  the 
docket  of  which  forms  the  claim  to  be  paid, 
and  fumiahes  the  evidence  upon  which  the 
court  acts  in  ordering  its  payment,  and  the 
amount  to  which  the  claimant  is  entitled  is 
res  adjudicata  by  the  judgment.  (Estate  of 
Kennedy,  94  Cal.  22.) 

245.  The  claimant  is  entitled  to  legal  inter- 
est upon  the  amount  of  his  judgment  for 
costs.    (Estate  of  Kennedy,  94  Cal.  22.) 

246.  It  seems  that  upon  the  reoover^r  of  a 
judgment  against  an  estate  upon  a  rejected 
claim  the  creditor  is  entitled  to  recover  in- 
terest from  the  date  of  such  rejection.  (Estate 
of  Kennedy,  94  Cal.  22.) 

247.  Where  an  administrator  rejects  a  legal 
claim  against  the  estate,  and  the  claimant 
afterwards  sues  and  recovers  judgment  there- 
for, he  is  entitled  to  interest  from  the  time  of 
presenting  his  claim  to  the  administrator. 
(Pico  V.  Stevens,  18  Cal.  877.) 

Cited  74  Cal.  568;  2  Uteh,  237,  288. 

248.  A  claim  against  the  estate  of  a  deceased 
person  draws  interest  from  the  time  of  its 
allowance  by  the  administrator  and  the  pro- 
bate judge,  at  legal  rates.  (Estate  of  Glenn, 
74  Cal.  567.) 

Cited  85  Cal.  142. 

249.  A  claim  against  the  estate  of  a  deceased 
person,  which  has  been  passed  upon  on  the 
settlement  of  the  final  account  of  the  admin- 
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istraior,  and  ordered  to  be  paid  in  due  course 
of  administration,  has  the  effect  of  a  judg- 
ment against  the  estate,  and  bears  interest  at 
the  rate  of  seven  per  cent  per  annnm  from 
the  date  of  the  decree  settling  the  account, 
althonsh  the  demand  on  which  the  claim  was 
founded  did  not  bear  interest.  (Estate  of 
Olvera,  70  Oal.  184.) 
Cited  74  Cal.  568,  669. 

250.  If  the  estate  of  the  deceased  is  insol- 
Tent  the  administrator  cannot  pay  more  than 
ten  per  cent  interest  per  annum  from  and 
after  the  time  of  issuing  letters  on  any  claim 
against  the  estate  contracted  after  May  20, 
1861,  even  if  the  rate  of  interest  specified  in 
the  contract  is  more  than  ten  per  cent  per 
annum,  and  the  claim  is  secured  by  a  mort- 
gage.   (Ellis  V.  Polhemua,  27  Gal.  350.) 

251.  Section  131  of  the  Probate  Act,  which 
provides  that  when  the  estate  is  insolvent  a 
creditor  can  only  recover  interest  at  the  rate 
of  ten  per  cent  after  the  letters  of  adminis- 
tration issue,  cannot  be  invoked  by  a  pur- 
chaser of  the  mortgage  property  who  bu^s 
from  the  mortgagor  after  the  mortgage  is 
given,  and  who  is  made  a  party  in  an  action 
to  enforce  the  mortgage.  Said  section  is  in- 
tended only  for  the  benefit  of  the  estate,  and, 
if  the  complaint  waives  a  judgment  for  a  de- 
ficiency, the  estate  has  no  interest  in  the 
matter.    (Christy  v.  Dana,  42  Gal.  175.) 

252.  Whether  the  interest  would  be  at  a 
different  rate  where  one  was  agreed  upon  by 
the  parties,  not  decided.  (Estate  of  Glenn,  74 
Oal.  567.) 

253.  Where  suit  is  brought  against  an  ad- 
ministrator on  a  judgment  obtained  against 
his  intestate  in  his  lifetime,  which  the  ad- 
ministrator refused  to  allow,  and  judgment 
is  rendered  in  favor  of  plaintiff,  interest  must 
not  be  compounded.  This  latter  judgment 
amounts  to  nothing  more  than  a  recognition 
of  the  former  as  a  claim  against  the  estate, 
and  interest  should  be  computed  according 
to  the  rate  fixed  therein.  (Quivey  v.  Hall, 
19  Cal.  97.) 

10.  Order  o/  Payment;  Part  Payment  and  DM' 

dende. 

254.  When  an  administrator  has  funds  in 
his  hands  over  the  expenses  of  the  funeral  and 
last  sickness  of  the  intestate,  and  the  allow- 
ance to  his  family,  he  should  obtain  an  order 
at  his  next  annual  settlement  to  applv  the 
Bame  to  the  payment  of  debts.  (Walls  v. 
Walker,  37  Gal.  424.) 

255.  In  an  action  brought  by  physicians, 
as  partners,  against  the  administrators  of  an 
estate,  for  medical  services  rendered  to  the 
intestate,  the  question  as  to  whether  or  not 
the  services  were  rendered  during  the  last 
illness  of  the  deceased,  and  were  therefore  a 
preferred  claim  under  section  1646  of  the  Code 
of  Civil  Procedure,  is  an  immaterial  issue. 
(McLean  v.  Grow,  88  Gal.  644.) 

256.  A  judgment  against  an  administrator 
in  an  action  upon  a  claim  against  the  estate 
merely  has  the  effect  of  a  claim  duly  allowed, 
to  be  paid  in  due  course  of  administration, 
ttid  does  not  give  the  creditor  any  further 
rights,  or  determine  the  right  of  priority  over 


other  claims,  which  must  be  determined  by 
the  probate  court  when  the  assets  are  finally 
marshaled  and  the  order  of  payment  deter- 
mined by  that  court.  (McLean  v.  Crow.  88 
Cal.  644.) 

257.  A  dividend  ordered  to  be  paid  to 
creditors  being  in  excess  of  the  amount  in  the 
hands  of  the  administratrix  the  cause  was 
remanded  with  instructions  to  correct  the 
error.    (Estate  of  Dorland,  63  Cal.  281.) 

258.  Whenever  some  of  creditors  whose 
claims  have  been  allowed  are  j>aid  any  portion 
of  their  claims  a  like  proportion  must  be  paid 
into  the  court  to  await  the  final  determination 
of  actions  commenced  and  pending  against 
the  administrator  upon  claims  disallowed  by 
him.    (Estate  of  Sigoumey,  61  Cal.  71.) 

//.  Karehaling  of  Assete  to  Pay. 

259.  Both  real  and  personal  property  of  de- 
cedent are  liable  for  the  satisfaction  of  all 
claims  or  demands  existing  against  the  de- 
ceased at  the  time  of  his  death.  (McDonald 
V.  McElroy,  60  Cal.  484,  495.) 

260.  Under  common  law,  where  no  different 
order  is  prescribed  in  the  will,  the  assets  of 
the  deceased,  for  the  purpose  of  paying  the 
debts  of  the  estate,  will  be  marshaled,  and  the 
debts  paid  out  of  them  in  the  following  order : 
(1)  The  personal  estate  not  specifically  be- 
queathea,  or  expressly  or  by  implication  ex- 
cepted ;  (2)  lands  expressly  devised  for  the 
payment  of  debts ;  (3)  lands  descended  to  the 
heir ;  (4)  lands  devised.  (Estate  of  Wood- 
worth,  31  Oal.  ^95.) 

Cited  33  Cal.  667. 

261.  This  order  of  marshaling  the  assets  is 
not  to  be  disturbed  by  the  fact  that  lands  are 
devised  subject  to  a  mortgage  thereon.  (Es- 
tate of  Wood  worth,  31  Gal.  595.) 

262.  It  requires  express  words  in  will,  or  in- 
tent clearly  manifest  upon  an  examination  of 
the  entire  will,  to  disturb  this  order.  (Estate 
of  Woodworth,  31  Cal.  595.) 

263.  Neither  administrator  nor  probate 
court  have  any  power  to  change  order  in 
which  the  debts  of  the  estate  are  directed  to 
be  paid  by  the  act  relating  to  the  estates  of 
deceased  persons,  and  an  order  of  the  nrobate 
court,  made  with  the  consent  of  the  aaminis- 
trator,  directing  him  to  pay  partnership  debts 
before  the  debts  of  the  estate  are  paid,  is  void, 
and  if  he  obey  the  same  he  cannot  be  allowed 
in  his  account  the  money  used  until  all  the 
debts  of  the  estate  are  paid.  (Tompkins  v. 
Weeks,  26  Gal.  50.) 

264.  Under  the  code  there  is  no  priority  in 
the  sale  of  property  for  the  payment  of  debts 
as  between  real  and  personal.  (Estate  of 
Montgomery,  60  Gal.  645.) 

265.  The  personal  estate  is  first  to  be  applied 
and  exhausted,  even  for  the  pavment  of  debts 
charged  upon  the  real  estate  by  mortgage,  if 
the  debt  so  charged  was  the  personal  debt  of 
the  testator.  (Estate  of  Woodworth,  31  GaU 
595.) 

266.  Under  our  law  generally  the  nersonal 
estate  which  comes  into  the  hands  of  the  ex- 
ecutor is  first  chargeable  with  the  payment 
of  the  debts  of  tlie  deceased.  (Estate  of 
Woodworth,  31  Cal.  5^5.) 
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267.  Where  the  testator  dies,  leaving  both 
I)er8onal  and  real  estate,  and  owing  debts 
secured  by  mortgage  on  the  realty,  and  be- 
queathes all  the  personal  estate  and  one-half 
of  all  the  realty  to  one  devisee,  and  the  re- 
maining half  of  the  real  estate  to  another 
devisee,  and  makes  no  mention  of  the  debts, 
the  legacies  and  devises  are  all  eeneral,  and 
the  real  and  the  personal  estate  devised,  un- 
der sections  180  and  181  of  the  Probate  Act, 
must  contribute  pro  rata  to  the  payment  of 
the  debts  in  proportion  to  the  value  or  amount 
of  the  several  devises  or  legacies.  (Estate  of 
Wood  worth,  31  Oal.  605.) 

268.  Rents  and  profits  of  real  estate  accru- 
ing subsequent  to  the  death  of  the  testator 
are  not  personal  property  in  the  hands  of  the 
executor  to  be  first  applied  to  the  payment  of 
debts  in  exoneration  of  the  general  personalty. 
(Estate  of  Woodworth,  81  Cal.  595.) 

Cited  42  CaL  463;  57  Cal.  887;  69  Oal.  158;  83 
Cal.  295. 

269.  Under  our  law,  as  between  the  legatee 
of  the  personalty  and  the  devisee  of  the  realty, 
the  executor  is  not  authorized  to  appropriate 
the  rents  of  the  real  estate  which  accruea  sub- 
sequent to  the  decease  of  the  testator  to  the 
satisfaction  of  a  debt  of  the  deceased  secured 
by  a  mortgage  on  the  realty,  in  exoneration  of 
the  personalty.  (Estate  of  Woodworth,  31 
Cal.  595.) 

270.  The  making  of  a  specific  bequest  is  re- 
garded as  indicating  an  intention  to  dischanre 
the  particular  personal  property  specifically 
bequeathed  from  the  debts  of  the  testator. 
(Estote  of  Woodworth,  31  Cal.  595.) 

271.  A  bequest  of  *'  all  my  personal  estate 
•  •..''  is  not  a  specific  bequest,  and  under 
the  common  law  such  bequest  would  not  dis- 
charge the  personalty  from  being  first  applied 
to  the  payment  of  the  debts.  (Estate  of 
Woodworth,  31  Cal.  595.) 

272.  If  the  probate  court  makes  an  order  ap- 
plying the  proceeds  of  the  sale  of  a  special  be- 
quest made  by  the  testator  to  the  payment 
of  a  debt,  the  executors  cannot  object  that 
there  are  other  special  bequests  besides  that 
thus  appUed.  (Estate  of  Moulton,  48  Cal. 
191.) 

273.  If  a  special  beauest  is  applied  to  the 
payment  of  a  debt,  ana  there  are  other  special 
bequests,  the  remedy  of  the  one  whose  special 
bequest  is  thus  applied  is  to  seek  contribution 
from  the  others.  (Estate  of  Moulton,  48  Cal. 
191.) 

274.  If  the  real  estate  has  been  sold,  and  if 
an  order  is  made  bv  the  probate  court  apply- 
ing the  proceeds  oi  a  special  bequest  of  per- 
sonal property  to  the  payment  of  a  debt,  it 
will  be  assumed  that  the  personal  estate  not 
specially  bequeathed  had  been  thus  applied, 
and  that  it  was  necessary  thus  to  apply  the 

Sroceeds  of  the  special  bequest  if  the  record 
oes  not  show  the  contrary.    (Estate  of  Moul- 
ton, 48  (}al.  191.) 

275.  When  the  probate  court  makes  an  order 
applying  the  proceeds  of  a  special  bequest  to 
the  payment  of  a  debt,  and  the  will  is  not  in 
the  record,  it  will  not  be  assumed  that  the  pro- 
bate court  erred  in  adjudging  that  the  inten- 
tion of  the  testator  could  be  carried  into  effect. 


and  yet  sell  the  special  bequest.    (Estate  of 
Moulton,  48  Cal.  191.) 

Specific  devises  are  liable  for  debts,  wher» 
estate  insufficient.    See  post,  552. 

Til.  Sales. 

/.  Of  P9nonalty. 

276.  Interest  of  decedent  in  land  under  oov>- 
enant  by  which  tlie  covenantor,  after  paying 
debts  of  the  decedent  from  the  sales  of  the 
land,  is  to  convey  a  proportion  of  the  balance 
to  the  decedent  cannot  be  sold  under  an  order 
directing  the  sale  of  the  personalty  of  the  de- 
cedent. (Janes  v.  Throckmorton,  57  Cal.  368, 
387.) 

277.  An  executor  who  sells  or  otherwise 
disposes  of  personal  property  belonging  to  the 
estate  which  he  believes  to  be  worthless,  with- 
out an  order  of  court  authorizing  him  to  do  so, 
is  guilty  of  conversion,  and  is  liable  to  the  es- 
tate for  its  value,  with  legal  interest.  (Estate 
of  Radovich,  74  Cal.  536.) 

278.  A  sale  by  the  executors  of  the  personal 
property  of  an  estate  is  invalid  if  the  notice 
of  the  sale  be  by  publication  in  a  newspaper, 
unless  there  be  an  order  of  court  directing 
such  publication.  <rhe  statute  (Wood's  Di- 
gest, 406,  153)  requires  notice  to  be  given  by 
posting  in  three  public  places,  or  by  publi- 
cation if  the  judge  so  ordered.  In  the  ab- 
sence of  such  order  the  notice  must  be  given 
by  posting.    (Halleck  v.  Moss,  17  Cal.  339.) 

279.  A  sale  by  executors  of  the  personal 
estate  of  their  testator  upon  insufficient  no- 
tice thereof  is  voidable,  at  least,  if  not  void« 
(Halleck  v.  Moss,  17  Cal.  339.) 

Cited  22  Cal.  274. 

280.  Where  it  has  been  shown  in  yto^et 
form  to  the  probate  court  that  a  sale  of  per- 
sonal property  of  an  estate  is  necessary  to 
pay  the  debts,  a  statement  in  the  order  of 
sale  that  it  is  ''  perishable  property  and  liable 
to  assessment  and  taxation  "  may  be  treated 
as  surplusage,  and  does  not  vitiate  or  affect 
the  character  of  the  order.  (Halleck  v.  Moss, 
22  Cal.  266.) 

281.  The  validity  of  a  sale  of  personal  prop- 
erty made  under  an  order  of  the  probate 
court  cannot  be  attacked  in  a  oollatersl  action 
on  the  ground  of  an  irregularity  or  defect  in 
the  order  of  sale  or  proceedings  under  it. 
They  can  only  be  impeached  by  a  direct  ac- 
tion brought  for  that  purpose.  (Halleck  v. 
Mos,  22  (Jal.  266.) 

Cited  86  Cal.  102 ;  87  Cal.  148. 

282.  Thus,  in  an  action  upon  an  indem- 
nity against  loss  in  a  sale  of  stock  by  execu- 
tors, held,  that  the  defendants  could  not 
question  the  regularity  of  an  order  of  sale 
made  by  the  probate  court  or  of  the  sale  made 
in  pursuance  thereof.  (Halleck  v.  Moss,  22 
Cal.  266.) 

283.  A  sale  of  personal  property  which  has 
been  confirmed  dv  the  probate  court  cannot 
be  treated  as  invalid  because  the  administra- 
tor took  a  not<e  for  part  of  the  price  when  the 
balance  was  held  by  the  court  to  be  the  full  • 
cash  value  of  the  property.  ( Estate  of  Kibbe, 
57  Cal.  407.) 

Foreign  executor,  power  of  to  sell  stock. 
See  Executors  and  Administrators,  526, 
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S,  SalB  Under  Power  or  to  Pay  Debts;  ¥alidity, 
ConHrmation,  Appeal:  Higher  Bidder;  AgreO' 
ment  for  Private  Sale, 

284.  The  fact  that  the  testator's  hequest  to 
charitable  purposes  is  in  excess  of  one-third 
of  his  estate  does  not  render  a  power  of  sale 
in  the  will  invalid.  A  power  ox  sale  conferred 
by  will  does  not  depend  for  the  validity  of 
its  execution  upon  a  valid  disposition  of  the 
juroceeds  of  the  sale,  but  depends  merely  upon 
the  will  of  the  testator,  an(fmay  be  conferred 
without  any  limitation.  (Estate  of  Pearsons, 
08CaL603.) 

285.  A  will  which  gives,  in  the  first  clause 
thereof,  to  the  aunts  of  the  testator  certain 
real  property  described  therein,  and  which 
gives  to  them  in  the  succeeding  clause  '*all 
real  property  which  I  hold  lointly  with 
them,  and  airects  in  the  same  clause  that  in 
the  event  of  the  death  of  either  of  them  prior 
to  his  own  "  all  property  of  whatever  nature 
herein  bequeathed  to  them  shall  revert  to  and 
vest  in  the  survivor,  her  heirs,  and  assigns 
forever,"  and  that  in  the  event  of  the  death 
of  both  of  them  prior  to  his  own  "  the  afore- 
said property  otherwise  bequeathed  to  them 
shall  be  sold  at  public  auction,"  and  the  pro- 
ceeds divided  equally  among  certain  orphan 
as\iums,  and  in  another  clause  gives  them  a 
residuary  bequest  of  all  the  remainder  of  his 
propertv,  "subject  to  the  reversion  above 
stated,"  authonzes  the  executor  upon  the 
death  of  both  of  the  aunts  prior  to  that  of 
the  testator  to  sell  "  all  property  of  whatever 
nature  "  which  would  have  been  taken  by  the 
aunts  in  ease  they,  or  either  of  them,  had  sur- 
vived him,  and  does  not  limit  the  sale  to  the 

Eroperty  specified  therein  as  that "  which  I 
old  jointly  with  them,"  and  a  sale  of  the 
property  described  in  the  first  clause  of  the 
will  by  the  executor  is  within  the  power 
granted.     (EsUte  of  Pearsons,  08  Cal.  603.) 

286.  If ,  in  a  devise  to  executors  in  trust  for 
heirs,  the  testator  expresses  a  desire  that  his 
homestead  shall  not  be  sold  unless  necessary, 
and  that  the  same  shall  be  used  by  his  wife 
and  children  as  a  home,  the  executors  have 
authority  to  sell  the  homestead,  if  it  becomes 
necessary.  (Etchebome  v.  AujEerais,  46  OaJ. 
121.) 

287.  When  testator  directs  his  executor 
within  one  year  after  his  decease  to  sell  his 
real  estate,  the  proceeds  to  be  disposed  of 
Qpon  certain  trusts,  the  power  to  sell  is  not 
limited  to  one  year,  but  may  be  exercised 
after  that  time,  unless  there  are  express  words 
in  the  will  showing  the  intention  of  the  testa- 
tor to  thus  limit  the  exercise  of  the  power. 
(Kidwell  V.  Brummagim,  32  Cal.  436.) 

288.  D.,  a  resident  of  Texas,  and  possessed  of 
property  situated  in  that  state,  makes  a  will, 
giving  all  his  estate,  real  and  personal,  to  his 
wife  and  children,  in  equal  interest,  one  with 
the  other,  and  investing  his  wife  with  the  sole 
and  entire  control  of  the  whole  estate  during 
her  life,  for  the  benefit  of  herself  and  chil- 
dren, free  from  the  control  and  guidance  of  the 
courts  of  law  in  that  or  any  other  state  where 
she  may  happen  to  reside  at  the  time  of  his 
death,  with  full  and  complete  power  in  her 
own  name,  and  as  guardian  of  his  children,  to 
sell  and  convey  or  exchange  any  portion  or 


all  of  his  estate,  and  to  give  title  to  the  same, 
and  to  purchase  with  the  proceeds  such  other 
property  as  she  might  deem  best  for  her  own 
interest  and  that  of  his  children.  ''  without 
the  intervention  or  interposition  of  any  court 
whatever,"  and  appointm^  her  executrix  of 
his  will  and  guardian  of  his  children.  Held, 
that,  under  the  will,  the  wife  has  power  to 
sell  the  entire  propertv  of  the  estate;  and 
that,  describing  herself  in  a  bill  of  sale  as 
**  executrix,"  etc.,  does  not  limit  the  estate 
sold  to  her  interest  as  such  executrix,  the 
designation  being  intended  merely  to  identify 
herself  as  the  individual  mentioned  in  the 
will.  The  designation  does  not  operate  as  a 
limitation  upon  her  power.  (Norris  v.  Harris, 
15  Cal.  226.) 
Cited  80  Cal.  667 ;  6  Utah,  378. 

289.  If  the  will  directs  the  executor  to  sell 
the  real  estate  left  by  the  testator  he  may 
sell  without  procuring  an  order  of  sale  from 
the  probate  court.  (Estate  of  Delaney,  49 
Cal,  76.) 

Cited  7  Nev.  299;  6  Utah,  378. 

290.  Where  a  will  contains  specific  direc- 
tions for  the  disposition  of  the  testator's 
estate,  and  empowers  the  executor  to  sell  the 
testator's  land  without  obtaining  any  order  of 
the  probate  court,  the  executor's  deed  for  the 
same,  without  an^  action  of  the  probate  court, 
conveys  a  good  title.  (Laroo  y.  Casaneuaya, 
SO  Oaf.  560.) 

Cited  88  OaL  680;  98  Cal.  613;  6  Utah,  373, 
374. 

291.  Whether,  under  our  statute,  an  ex- 
ecutor with  power  in  the  will  to  sell  real 
estate,  may  not  sell  without  the  preliminary 
proceedings  required  for  the  sale  of  real 
estate  of  deceased  persons  to  pay  debts,  and 
whether  such  sale  would  be  a  nullity  if  ap- 
proved by  the  probate  court,  query  ?  (Gregory 
V.  Haynes,  13  Cal.  691.) 

292.  Where  the  will  of  a  husband  makes 
his  wife  sole  executrix  and  devisee,  with  au- 
thority to  dispose  of  the  estate  at  public  or 
private  sale  without  the  previous  oroer  of  any 
court,  held,  that  she  may  sell  witliout  any 
order  of  the  probate  court;  that  the  one 
hundred  and  forty-eighth  section  of  the  act 
relating  to  the  estates  of  deceased  persons, 
declaring  that  '*  no  sale  of  any  property  of  an 
estate  shall  be  valid  unless  made  under  order 
of  the  probate  court,"  applies  only  to  sales  in 
cases  not  provided  for  by  the  will ;  and  that 
the  statute  is  operative  only  in  the  absence  of 
testamentary  power.  (Payne  v.  Payne,  18 
Cal.  291.) 

Cited  21  Cal.  31,  44;  80  Cal.  567;  68  Cal.  401 : 
6  Utah,  373;  distinguished  58  Cal.  417. 

293.  Direction  of  a  testator  to  his  executors 
to  pay  his  debts  does  not  give  them  any 
power  of  sale  for  that  purpose,  or  vest  them 
with  any  authority  for  their  payment  other 
than  the  law  itself  creates,  by  expressly 
charging  all  the  property,  both  real  and  per- 
sonal, of  every  decedent  with  payment  of  his 
debts.    (Hill  v.  Den,  64  Cal.  6,  21.) 

294.  A  sale  and  conveyance  by  executors 
without  an  order  of  the  probate  court,  under 
a  will  devising  property  to  them  in  trust,  but 
not  authorizing  any  sale  of  the  realty  other- 
wise than  by  a  direction  to  pay  tlie  debts  of 
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the  testator,  is  void,  and  passes  no  title  to 
the  purchasers.    (Huse  y.  Den,  85  Gal.  390.) 

295.  Trust  or  power  to  sell  should  not  be 
exercised  while  there  is  cloud  over  the  title 
affecting  its  value,  or  the  land  is  held  ad- 
versely.   (Estate  of  Ricaud,  57  Gal.  421.) 

296.  Objections  cannot  be  urged  by  a  pur- 
chaser of  property  from  an  executor  at  a  sale, 
under  a  power  in  the  will,  to  a  confirmation  of 
the  sale  on  the  ground  that  the  executor  did 
not  furnish  proof  as  to  wheUier  the  testator 
was  married  or  not,  and  if  so  whether  the 
property  offered  for  sale  was  community  prop- 
erty, and  whether  the  testator  left  children 
surviving  him  whom  he  did  not  mention  in 
the  will,  as  such  questions  are  questions  of 
fact  to  be  determined  by  the  purchaser,  and 
must  be  pointed  out  by  him  as  objections  to 
the  purchase.  (Estate  of  Pearsons,  98  Gal. 
603.) 

297.  Sales  without  an  order  of  court  by  ex- 
ecutors who  are  not  authorized  to  sell  by  the 
will  are  wholly  void.  (Hill' v.  Den,  54  Gal.  6, 
23.) 

298.  An  executor  of  a  patentee  is  under  no 
obligation  and  has  no  authority  to  make  a 
conveyance  to  one  for  whom  the  patentee  was 
a  trustee,  without  an  order  of  the  probate 
court ;  and  the  mere  fact  of  refusal  of  the  ex- 
ecutor to  make  such  conveyance  upon  de- 
mand, without  denying  the  existence  of  the 
trust  relation,  or  informing  the  cestui  que 
trust  of  such  denial,  does  not  constitute  a  re- 
pudiation of  the  trust  relation.  (Luco  ▼•  De 
Toro,  91  Gal.  405.) 

299.  Where  the  executor  makes  sale  of  the 
real  estate  of  the  testator  in  pursuance  of  a 
full  power  contained  in  a  will,  which  directs 
the  testator  to  sell  and  hold  the  proceeds  in 
trust  for  another  person,  neither  the  executor 
nor  any  third  person  can  take  advantage  of 
the  sale  on  the  ground  that  it  was  made  in 
fraud  of  the  rights  of  the  cestui  que  trust. 
(Larco  v.  Gasaneuava,  30  Gal.  560.) 

Gited  98  Gal.  613. 

300.  Purchasers  from  executors  hold  under 
the  will,  and  are  bound  to  know  its  contents 
and  the  powers  of  the  executors ;  they  can- 
not claim  to  be  purchasers  in  good  faith. 
(Hill  V.  Den,  54  Gal.  6,  23.) 

301.  Purchasers  from  executors  who  are  not 
authorized  by  the  will  to  sell,  and  who  sell 
without  an  order  of  court,  take  no  title. 
(Hillv.  Den,  54Gal.6,  23.) 

302.  A  purchaser  of  property  from  an  ex- 
ecutor at  a  sale,  under  a  power  in  the  will, 
deals  with  him  in  making  the  purchase  as  he 
would  with  any  other  vendor,  and  it  is  in- 
cumbent upon  such  purchaser  to  examine  the 
title  for  himself  and  point  out  any  objections 
he  may  have  to  the  title  tendered  him  by  the 
executor ;  and  he  cannot  treat  such  sale  as  a 
judicial  sale  of  property  under  the  order  of 
the  court,  and  object  to  confirmation  there  by 
reason  of  facts  impairing  or  defeating  the 
title.    (Estate  of  Pearsons,  98  Gal.  603.) 

303.  A  will  which  expressly  empowers  an 
executor  to  sell  land  without  any  reference  to 
the  probate  court  is  like  a  power  of  attorney, 
and  18  to  be  consulted  as  the  source  of  power 
to  convey.  (Larco  v.  Gasaneuava,  30  Gal.  560.) 


304.  The  purchasers  at  void  sale  cannot 
claim  any  rights  as  against  the  heirs  by  virtue 
of  acquiescence,  as  creating  an  estoppel  in  pais, 
when  they  themselves  are  not  in  a  position  to 
claim  that  they  were  destitute  of  knowledge, 
or  ready  means  of  knowledge,  of  the  true 
state  of  the  title.    (Huse  v.  Den,  85  Gal.  390.) 

305.  Where  such  purchasers  knew  of  a  deed 
of  trust  of  the  land,  and  that  the  will  under 
which  they  claimed  as  purchasers  recognized 
the  deed,  and  had  notice  of  the  want  of  power 
of  the  executors  to  sell  without  an  order  of 
the  probate  court,  and  were  warned  not  to 
purcnase  without  the  order  and  sanction  of 
said  court,  and  purcliased  in  the  face  of  such 
knowledge  and  caution,  the^  were  not  inno- 
cent purchasers  in  good  faith  to  whom  the 
doctrine  of  subrogation  would,  under  any  cir- 
cumstances, apply,  and  are  therefore  not  en- 
titled to  be  reimbursed  by  the  heirs  for  the 
amounts  paid  by  them  at  the  void  sale,  to 
the  extent  to  which  it  satisfied  a  charge  upon 
the  property,  for  the  payment  of  debts,  it  ap- 
pearing further  that  tne  purchase  money  was 
paid  to  the  executors,  who  mineled  it  indis- 
criminately with  other  moneys  belonging  to 
the  estate,  and  dischar^;ed  the  debts  without 
segregation  of  any  particular  fund.  (Huse  ▼• 
Den,  85  Gal.  390.) 

306.  An  approval  by  the  probate  court 
of  an  executor's  accounts,  in  which  he  has 
charged  himself  with  money  received  from 
the  £de  of  real  estate,  is  not  a  confirmation  of 
such  sale,  nor  is  a  clause  in  a  decree  of  dis- 
tribution, confirming  and  approving  all  the 
acts  of  the  executor,  a  confirmation  of  such 
sale.    (Estate  of  Delaney,  49  Gal.  76.) 

Gited  92  Gal.  185. 

807.  Section  1561  of  the  Code  of  Oivil  Pro- 
cedure, providing  that  where  property  is  sold 
by  an  executor  under  a  direction  or  authority 
in  the  will,  no  title  shall  pass  unless  the  sale 
is  confirmed  by  the  court,  does  not  apply 
where  the  property  is  devised  to  the  testator 
in  trust,  with  power  to  sell  and  convey  to  pay 
claims  against  the  estate  without  any  order 
of  court,  and  such  sale  need  not  be  confirmed 
before  conveyance  by  the  executor  to  the  pur- 
chaser.   (Estate  of  Williams,  92  Gal.  183.) 

308.  When  a  will  contains  a  naked  power 
authorizing  the  executors  to  sell  the  property 
of  the  testator  the  executors  may  sell  with- 
out an  order  by  the  court,  but  must  report  an 
account  thereof  under  oath,  and  must  procure 
an  order  fixing  the  day  for  hearing  the  rc*port, 
and  give  notice  thereof,  and,  unless  there  are 
special  directions  in  the  will,  must  conduct 
the  sale  in  all  respects  as  if  made  by  an  order 
of  the  court,  and  have  it  confirmed  by  the 
court.  (Estate  of  Durham,  49  Gal.  490.) 
Gited  98  Gal.  613;  6  Utah,  373,  374. 

309.  If  the  probate  court  makes  an  order 
confirming  such  sale  without  legal  notice 
having  b^n  given  it  may  set  aside  the  order 
as  having  been  made  without  jurisdiction. 
(Estate  of  Durham,  49  Gal.  490.) 

Gited  98  Gal.  613. 

310.  If  a  will  gives  the  executors  a  naked 
power,  not  coupled  with  an  interest,  to  sell 
the  estate  without  any  special  directions,  the 
sale  must  be  reported  to  and  confirmed  by 
the  probate  court,  and  if  not  made  at  public 
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Auction,  the  judge  must  make  an  order  fixing 
A  day  for  bearing  the  report,  and  the  clerk 
must  give  notice  thereof  as  required  by  sec- 
tion 1552  of  the  ^  Code  of  Ciyu  Procedure. 
(Perkins  y.  Gridiey,  50  Oal.  07.) 

811.  In  the  absence  of  such  order  and  no- 
tice by  the  clerk  the  probate  court  has  no 
power  to  confirm  the  sale,  and,  if  it  make  an 
order  of  confirmation,  may,  on  its  own  mo- 
tion. Bet  it  aside.  (Perkins  v.  Gridiey,  60  Cal. 
97,) 

312.  If  the  will  devises  the  real  estate  of  the 
testator  to  the  executor  in  trust,  for  purposes 
mentioned  in  the  will,  and  directs  him  to  sell 
said  real  estate,  sales  made  by  him  as  execu- 
tor do  not  require  to  be  confirmed  by  the  pro- 
late court,  if  the  testator  devises  his  land  to 
his  executors  in  trust,  and  directs  the  execu- 
tor to  sell  the  same,  and  does  not  speak  of 
dispensing  with  an  order  of  the  probate  court 
directing  the  sale  or  confirmiug  it,  the  execu- 
tor may  sell  without  such  orders.  (Estate  of 
Delaney,  49  Cal.  76.) 

813.  The  court  may  vacate  a  sale  made  by 
the  executors  under  such  power  if  a  sum  ex- 
ceeding the  price  obtained  bv  them  by  at 
least  ten  per  cent,  exclusive  of  the  expenses 
of  a  new  sale,  is  offered,  and  may  direct  a 
resale.    (Estate  of  Durham,  49  Oal.  490.) 

314.  If  the  probate  court  finds  that  the  sum 
for  which  the  property  was  sold  by  executors 
nnder  such  power  in  a  will  was  disproportion- 
ate to  its  value,  and  that  a  sum  at  least  ten 
per  oeot  greater,  exclusive  of  the  expenses  of 
»  resale,  can  be  obtained,  it  may  vacate  the 
sale  and  direct  another  to  be  had.  (Perkins 
Y.  Gridiey,  50  Cal.  97.) 

815.  Where  an  executor  empowered  by  will 
aa  a  trustee  to  make  a  conveyance  to  a  pur^ 
cbaaer  has  petitioned  the  court  for  a  confir- 
mation of  the  sale,  and  thereafter  moves  the 
court  to  dismiss  the  petition  before  the  hear^ 
ingy  upon  a  satisfactory  showing  that  the  sale 
h^  been  made  in  his  character  of  devisee  in 
trust,  if  no  creditor  of  the  estate  or  distributee 
objects,  the  court  should  dismiss  the  proceed- 
ings, and  leave  the  sale  to  stand  upon  the 
same  footing  as  other  sales  made  by  tne  trus- 
tee as  such;  and  it  is  error  to  refuse  such 
motion,  and  to  make  and  confirm  a  sale  to  a 
higher  bidder,  and  direct  a  conveyance  to  be 
made  to  such  higher  bidder.  (Estate  of  Will- 
iams, 92  Cal.  183.) 

Higher  bid  where  sale  is  under  order  of 
court.    See  post,  VII,  4, 1. 

316.  An  order  of  the  probate  court  confirm- 
ing a  sale  of  real  property  belonging  to  an 
estate  made  under  a  power  of  sale  contained 
in  the  will  of  the  decedent,  and  directing  a 
conveyance  to  be  made  to  the  purchaser,  is 
an  appealable  order.  (Estate  of  Pearsons,  98 
Oal.  608.) 

317.  A  purchaser  of  property  of  an  estate 
at  a  nUe  thereof  by  the  executor,  made  under 
a  power  of  sale  in  the  will  of  the  decedent, 
has  :.  right  to  file  objections  to  a  confirmation 
of  the  sale  bv  the  probate  court,  and  is  a  party 
"aggrieved  '  by  an  order  of  the  court  confirm- 
ing the  sale  and  directing  the  making  of  a 
oonveyanoe,  and  is  entitled  to  appeal  from 
•ach  order.  (Estate  of  Pearsons,  98  Oal.  603.) 


818.  A  widow,  as  administratrix,  presented 
a  petition  stating  that  she  had  agreed  to  sell 
the  real  estate  of  the  intestate  to  the  plain- 
tiff, and  to  procure  an  order  of  court  for  the 
sale,  asking  the  court  to  confirm  this  agree- 
ment ;  and  asking,  further,  that  if  the  court 
should  refuse  so  to  confirm,  then  for  a  general 
order  of  sale  upon  the  petition,  which  sets  up 
other  facts  usual  in  such  cases.  The  court 
made  an  order  to  show  cause,  etc.,  and  at  the 
same  time  appointed  a  guardian  for  minor  and 
absent  heirs,  who,  on  the  same  day,  consented 
to  a  decree  of  sale.  No  service  of  the  order 
to  show  cause  was  made  on  the  heirs.  This 
decree  confirms  the  agreement  with  the  plain- 
tiff, directs  a  deed  to  be  made  to  him,  and 
afterwards  proceeds  to  order  a  rule  upon  the 
heirs  to  show  cause  why  a  sale  at  public  auc- 
tion should  not  be  made.  Afterwards,  a  sec- 
ond decree  of  sale  was  made  in  the  usual 
form.  Held,  that  this  agreement  for  a  pri- 
vate sale  did  not  render  the  decree  of  the  court 
for  a  public  sale  void;  that  although  this 
agreement  could  not  bind  the  estate,  yet  it 
was  not  against  public  policy  and  void.  (Stuart 
V.  Allen,  16  Oal.  473.) 
Cited  96  Oal.  667. 

319.  To  make  such  agreement  void  as  against 
public  policy  the  necessary  effect  of  it  must 
DC  to  contravene  some  positive  right  or  duty ; 
that  the  duty  of  the  administratrix  is  not  nec- 
essarily inconsietent  with  an  agreement  to 
ask  an  order  of  sale  upon  consideration  that  a 
purchaser  will  give  an  agreed  sum  at  th6  sale: 
that  so  far  as  her  own  interest  was  concerned 
there  was  no  objection  to  such  an  arrange- 
ment, and,  if  the  sale  was  to  be  public,  proba- 
bly no  good  reason  exists  for  hoidlDg  that  the 
administratrix  should  not  provide  or  assure 
herself  in  this  way;  that  if  sold,  the  property 
would  bring  a  reasonable  price,  before  pro- 
ceeding to  take  steps  to  have  the  sale  ordered, 
the  propriety  of  oraering  the  sale  and  confirm- 
ing[  it  afterwards  being  still  left  to  the  court, 
uninfiuenced  by  any  such  agreement.  (Stuart 
V.  Allen,  16  Oal.  473.) 

820.  The  decree  is  not  void  because  of  the 
defect  in  the  petition,  which  prajrs  not  simply 
for  a  decree  of  sale — the  proper  course — but 
seeks  as  its  main  object  the  confirmation  of 
the  agreement  for  a  private  sale  to  plaintiff; 
that,  though  the  petition  was  demurrable  for 
this  cause — asking,  as  it  did,  what  the  court 
could  not  ffrant— yet,  as  the  petition  pre- 
sented all  the  facts  necessary  to  give  the  court 
jurisdiction  of  the  matter  of  sale,  it  was  suffi- 
cient to  support  the  decree  when  attacked  col- 
laterally.   (Stuart  V.  Allen,  16  Oal.  473.) 

821.  That  the  decree  and  proceedings  are 
not  void,  on  the  ground  of  inconsistency,  in 
this :  that  the  first  order  confirms  the  agree- 
ment with  plaintiffs,  and  then  requires  the 
parties  to  show  cause  why  the  land  should 
not  be  sold ;  and  the  secona  decree  orders  the 
property  to  be  sold  as  usual  in  such  cases; 
that  tms  course  was  an  irregular  and  im- 
proper exercise  of  jurisdiction,  but  that  these 
irregularities  and  defects  must  be  corrected 
on  appeal,  and  cannot  be  indirectly  attacked. 
(Stuart  V.  Allen,  16  Cal.  473.) 

322.  The  court  had  no  power  to  confirm  this 
private  sale,  and  the  order  to  that  effect  was 
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void ;  bat  this  act  of  the  court,  though  an  as- 
sumption of  power,  did  not  divest  it  of  its 
rightful  powers.  It  had  power  to  order  a  sale 
of  the  land,  and  this  power  was  exercised  by 
its  final  or  second  decree.  (Stuart  ▼.  Allen, 
16  Oal.  473.) 

Sale  of  entire  community  proper^  by  ex- 
ecutor, right  of  surviving  wife  against  pur- 
chaser.   See  Estoppel,  9,  et  seq. 

Sale  under  power  by  one  executor  alone, 
when  valid.  See  Executors  and  Administra- 
tors, 488. 

3.  Statute  AuthoHzing, 

823.  An  act  of  the  legislature  authorizing 
an  administrator  to  sell  real  property  belonj;- 
ing  to  the  estate  of  his  decedent,  except  m 
satisfaction  of  the  lien  of  creditors,  for  the 
support  of  the  family,  or  to  pay  the  expenses 
of  administration,  is  unconstitutional.  (Bren- 
ham  V.  Story,  89  Oal.  179.) 

Cited  50  CaL  409. 

824.  Notwithstanding  an  act  of  the  legisla- 
ture purporting  to  authorize  an  administrator, 
by  name,  to  sell  and  convey  all  the  lands  of  a 
decedent,  subject  to  the  approval  of  the  pro- 
bate court,  was  insufficient  to  confer  authority 
therefor,  yet  a  conveyance  b;^  the  administra- 
tor, in  pursuance  of  the  legislative  act,  with 
the  approval  of  the  probate  court,  the  in- 
effective operation  of  which  conveyance  was 
without  the  knowledge  or  consent  of  the  pur- 
chaser, is  sufficient  to  give  color  of  title  in 
support  of  his  entry,  and  to  make  the  posses- 
sion under  such  entry  the  adverse  holding  of 
a  stranger  to  the  title,  as  against  the  heirs  of 
the  decedent.  (Winterbum  y.  Chambers,  91 
Oal.  170.) 

Act  of  legislature  validating  sale.  See  Con- 
stitutional JLaw.  287. 

4,  Sale  ef  Realty  Under  Order  ef  Court. 

a.  Power  of  Court ;  Necessity  for  Sale ;  Con- 
struction of  Statute. 

325.  Authority  of  probate  court  to  order  sale 
of  real  property  is  aerived  from  statute,  and 
can  only  be  exercised  in  the  cases  specially 
designated.  (Uaynes  v.  Meeks,  20  Oal.  288.) 
Cited  57  Oal.  387 ;  12  Mont.  80. 

Right  to  possession  of  public  land  may  be 
sold.    See  Executors  and  Administrators,  138. 

Probate  court  cannot  sell  homestead  for 
debts.    See  Homesteads,  217. 

326.  Real  estate  can  only  be  sold  in  mode 

grovided  by  law.    (Janes  y.  Throckmorton, 
7  Oal.  368,  387.) 

827.  Whether  if  funds  have  been  received 
by  an  executor  or  administrator  sufficient  to 
pay  the  outstanding  debts  and  expenses,  a 
sale  of  the  real  estate  for  such  payment  can 
be  ordered,  even  if  the  funds  have  been  squan- 
dered or  ille  ally  disposed  of,  query  7  ( Uaynes 
V.  Meeks,  20  Oal.  288.) 

Cited  55  Cal.  314. 

828.  The  power  of  the  probate  court  to  order 
a  sale  of  the  real  estate  of  the  deceased  results 
from  the  fact  that  the  personal  estate  in  the 
hands  of  the  administrator  is  insufficient  to 
pay  debts,  etc.    (Stuart  v.  Allen,  16  Cal.  473.) 

329.  The  necessity  for  tlie  sale  is  not  a  mat- 
ter for  the  executor  or  administrator  to  d^ 


termine,  but  is  a  conclusion  which  the  court 
itself  must  draw  from  the  facts  stated,  and 
the  petition  must  furnish  the  materials  for  its 
judgment.    (Haynes  v.  Meeks,  20  Cal.  288.) 

Necessity  for,  alleging  in  petition.  See 
post,  VII,  4,  e,  B. 

890.  dJourt  errs  in  ordering  sale  of  trust 
property  against  express   directions  of  the 
testator  if  no  sufficient  cause  appears.    (Hill 
V.  Den.  54  Cal.  6,  24.) 
Cited  80  Cal.  500. 

331.  In  cases  of  this  sort,  where  titles  to 
real  estate  will  be  injuriously  affected  by 
holding  probate  courts  to  great  strictness  of 
proceeding,  a  fair  and  liberal  construction 
should  be  given  to  their  acts  whenever  it  can 
be  legally  done.  (Stuart  v.  Alien,  16  CaL  473.) 

332.  To  the  exercise  of  jurisdiction  in  order- 
ing a  sale  of  the  real  estate  it  is  not  necessary 
that  there  should  be  a  literal  compliance  with 
the  directions  of  the  statute.  A  substantial 
compliancy  is  enough.  (Stuart  v.  Allen,  Id 
Cal.  473.) 

Cited  82  Oal.  549;  85  Cal.  152.) 

383.  Though  the  validity  of  statutory  pro* 
ceedings  to  pass  title  to  the  real  estate  of  a 
decedent  depends  upon  a  substantial  com- 

Eliance  with  the  law,  yet  the  court  cannot, 
y  construction,  ingraft  upon  the  statute  a 
new  or  additional  provision  not  contained 
therein,  in  order  to  declare  the  proceedings 
invalid.    (Estate  of  O'SuUivan,  84  Cal.  444.) 

Substantial  compliance  with  statute.  See 
posty  855,  et  seq. 

b.  Nature  of  Proceedings. 

834.  Proceeding  to  sell  realty  for  debts  is 
simple  le-examination  of  claim  to  test  its 
validity  as  against  the  heir.  (Beckett  y. 
Selover,  7  Cal.  215.) 

835.  Sale  by  probate  court  to  satisfy  claim 
against  the  estate  secured  by  a  mortgage 
made  by  the  testator  is  not  in  effect  a  lore- 
dosure  of  the  mortgage.  (Meyers  v.  Fap- 
quharson,  46  Cal.  190.) 

886.  Proceeding  for  sale  of  real  estate  of 
intestate  is  in  nature  of  action,  of  which  the 
presentation  of  the  petition  is  the  commence- 
ment, and  the  order  of  sale  is  the  judgment. 
(Estate  of  Spriggs,  20  Oal.  121.) 

Cited  20  Cal.  812;  50  Cal.  898;  55  Oal.  815; 
4  Mont.  84;  7  Utah,  823. 

887.  Proceedings  for  the  sale,  though  made 
in  the  general  course  of  administration,  is  a 
distinct  and  independent  proceeding  in  the 
nature  of  an  action,  of  which  the  petition  is 
the  commencement,  and  the  order  of  sale  is 
the  judgment.  (Haynes  v.  Meeks,  20  Cal.  288.) 

338.  In  a  proceeding  for  the  sale  of  realty  the 
petition  is  the  commencement  of  the  proceed- 
ing, and  the  order  of  sale  the  judgment. 
(Pryorv.  Downey,  50  Cal.  388.) 

Nature  of  proceedings.  See  post,  348,  854, 
355,  et  seq. 

c.  Within  What  Time  to  be  Commenced. 

839.  Ck>urts  of  probate  have  the  power,  and 
it  is  their  duty,  to  refuse  an  order  for  the  sale 
of  real  estate  where  there  has  been  such  de- 
lay in  making  the  application  as  to  amount 
to  laches.    So  held  (upon  the  facts  stated  in 
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the  opinion)  In  a  case  where  fleventeen  yean 
had  etapsed  from  the  date  of  the  allowance  of 
ckuma  hefore  the  application  was  made.    (Es- 
tate of  Crosby,  55  Gal.  574.) 
Cited  60  Cal.  648;  71  Cal.  111. 

340.  The  land  in  question  was  originally 
part  of  the  estate  oi  a  deceased  person,  of 
which  the  defendant  was  the  administrator. 
Pending  the  administration  the  defendant 
presented  a  claim  against  the  estate,  which 
was  allowed  by  the  conrt.  The  claim  was 
never  paid,  nor  did  the  defendant  ever  insti- 
tute any  proceedings  for  the  sale  of  propertv 
for  its  i>ayment.  Thirteen  years  after  the  al- 
lowance of  the  claim  the  defendant,  by  false 
representations  as  to  the  condition  of  the  es- 
tate, induced  the  plaintiff,  the  only  heir  of  the 
decedent,  to  convey  to  him  all  his  interest  in 
the  estate,  and  afterwards  procured  its  distri- 
bation  to  himself.  The  action  was  brought 
to  charge  the  defendant  as  trustee  for  the 
plaintiff  of  the  property  so  fraudulentljr  ob- 
tained. Held,  that  the  plaintiff  was  entitled 
to  the  relief  sought,  without  paying  the  in- 
debtedness to  the  defendant,  as  the  Tatter,  by 
not  applying  for  the  sale  oi  property  of  the 
estate  to  pay  the  claim,  had  lost  his  ri^ht  to 
payment.  (Wingerter  y.  Wingerter,  71  Cal. 
105.) 

341.  Laches  wiU  in  some  cases  defeat  a 
creditor's  petition  for  sale  of  property  of  the 
estate,  and  the  probate  court  has  discretion- 
ary power  to  deny  a  creditor's  petition  for 
the  sale  of  real  property  when  there  has  been 
unreasonable  delay  without  circumstances  to 
encase  it ;  but  where  the  court  finds  that  the 
delay  was  excusable,  its  decision  in  allowing 
the  petition  will  not  be  reversed  unless  it  ap- 
pears that  the  court  below  has  abused  its  dis- 
cretion.   (Estate  of  Arguello,  85  Cal.  151.) 

342.  The  statute  of  limitations  does  not  run 
while  the  administration  is  pending  and  un- 
titled as  to  a  claim  against  the  estate  which 
has  been  allowed,  so  as  to  disqualify  the  cred- 
itor from  petitioning  for  an  order  of  sale. 
<£6tateof  Arguello,  S  Cal.  151.) 

343.  A  proceeding  in  the  probate  court  for 
the  sale  of  real  estate  is  perhaps  '*  a  special 
proceeding  of  a  civil  nature,"  and,  as  such, 
eabject  to  the  limitation  prescribed  by  section 
S63  of  the  Code  of  Civil  Procedure ;  but  held, 
unnecessary  to  decide  the  question.  (Estate 
of  Croeby,  65  Cal.  574.) 

Cited  85  Cal.  154. 

344.  On  the  tenth  day  of  April,  1878,  an  or- 
der for  the  sale  of  real  estate  was  duly  made 
by  Uie  probate  court;  but  the  proi)erty  was 
not  sold.  On  the  eleventh  day  of  April,  1881, 
the  administrator  filed  another  petition  for 
the  sale  of  the  same  property,  referring  to  the 
former  order  and  stating  that  no  sale  had 
been  made.  An  opposition  was  filed  by  the 
heirs  on  the  grouna  that  more  than  four  vears 
had  elapsed  after  the  claims  (except  three) 
were  allowed  before  the  filins  of  the  petition ; 
and  that  the  application  was  barred  by  section 
343  of  the  Code  of  Civil  Procedure.  Held^  it 
IB  nnnecessarv  in  this  case  to  decide  the  pomt 
suggested.  I'he  proceedings  for  subjecting 
property  to  sale  for  the  payment  of  debts 
were  commenced  upon  the  ming  of  the  first 
petition.    There  has  been  no  revocation  of 


the  order  made  thereon ;  there  is  no  statute 
requiring  the  sale  to  be  made  within  any 

given  time  after  the  order,  and  the  petition 
led  on  this  application  and  the  orders  made 
thereon  mav  be  considered  as  in  effect  a  con- 
tinuation of  the  first  application  and  of  the 
proceeding  then  instituted.  (Estate  of  Mont- 
gomery, 60  Cal.  645.) 

d.  Who  May  Apply  for,  and  for  What  Debts 
Property  May  be  Sold. 

845.  The  petition  for  the  sale  of  land  and 
the  subsequent  proceedings  must  be  con- 
ducted hy  all  the  executors  who  qualify,  or 
the  sale  is  void.  Terry,  C.  J.  (Uregory  v. 
McPherson,  13  Cal.  562.) 
Cited  7  Utah,  328. 

346.  Sections  1536  and  1545  of  the  Code  of 
Civil  Procedure  are  intended  to  afford  credit- 
ors of  the  executors,  as  well  as  creditors  of 
the  decedent,  the  means  of  securing  payment 
of  their  claims  against  the  estate^  and  con- 
template expenses  of  administration  which 
the  executor  neglects  or  refuses  to  pay.  (Es- 
tate of  Couts,  87  Cal.  480.) 

347.  Where  a  petition  for  the  sale  of  the 
real  estate  of  a  decedent,  presented  by  a 
creditor  of  the  executor  whose  claim  has  tieen 
allowed  by  the  court,  states  sufficient  facts 
to  justify  the  sale,  and  the  petitioner  intro- 
duces evidence  tending  to  prove  every  mate- 
rial allegation  of  the  petition,  it  is  error  to 
grant  a  nonsuit  on  motion  of  the  devisees. 
(Estate  of  Couts,  87  Cal.  480.) 

348.  A  claimant  for  services  rendered  to 
the  estate  durins  administration,  whose  claim 
has  been  allowed  by  the  court  as  a  proper  ex- 
pense of  administration,  may  apply  for  a  sale 
of  the  real  estate  to  pay  his  claim  if  the  ex- 
ecutor has  not  funds  sufficient  to  pay  it,  and 
neglects  to  apply  for  the  order  of  sale.  (Estate 
of  Couts,  87  Cal.  480.) 

349.  It  is  immaterial  whether  a  creditor 
has  the  right  to  petition  for  the  sale  of  real 
property  belonging  to  the  estate  of  a  decedent 
if  the  administrator  joins  in  the  petition. 
(Estate  of  Arguello,  85  Cal.  151.) 

350.  The  probate  court  may  order  a  sale  of 
the  real  estate  left  by  the  deceased  upon  peti- 
tion of  the  administrator  to  pay  the  expenses 
of  administration,  even  if  there  are  no  debts 
and  there  has  been  no  family  allowance. 
(Estate  of  Bents,  36  Cal.  687.) 

Order  for  sale  to  pay  expenses  of  adminis- 
tration when  may  be  made.    See  post,  426. 

e.  Petition  for. 

A.  Greneral  Bules  as  to;  Jurisdictional  Facts; 
Falsity  Does  not  Affect  Jurisdiction. 

351.  Petition  must  furnish  materials  for 
judgment  of  the  court.  (Haynes  v.  Meeks,  20 
Cal.  288.) 

852.  Petition  for  sale  of  real  estate  must 
allege  all  material  facts  required  by  the  stat- 
ute, and,  if  it  does  not,  the  probate  court 
acquires  no  jurisdiction  to  order  the  sale. 
(Pryor  v.  Downey,  50  Cal.  388.) 
Cited  55  Cal.  315;  82  Cal.  176;  distinguished 

68  Cal.  97. 

353.  The  existence  of  material  facts,  and  the 
proof  of  the  same,  do  not  give  the  court  ju- 


1116 


ESTATES  OF  DECEASED  PERSONS,  VU,  4. 


riBdiciion  if  the  petition  faile  to  aver  them. 
(Pryor  v.  Downey,  50  Oal.  388.) 
Cited  54  Cal.  22. 

354.  The  application  of  an  executor  or  ad- 
ministrator for  the  sale  of  lands  belonging  to 
the  estate  is  a  special  and  independent  pro- 
ceeding, and  the  jurisdiction  of  the  probate 
court  to  order  the  sale  depends  on  the  facts 
stated  in  the  petition.  (Pryor  y.  Downey,  50 
Oal.  388.) 

355.  Proceedings  for  the  sale  of  real  estate 
in  the  probate  court  are  in  the  nature  of  an 
action,  and  the  jurisdiction  of  the  probate 
court  dei)ends  absolutely  on  the  sufficiency  of 
the  petition ;  in  other  words,  upon  the  sub- 
stantial compliance  with  the  requirements  of 
the  probate  law.  (Estate  of  Boland,  55  Cal. 
310.) 

Cited  78  Cal.  600;  97  Cal.  368. 

356.  Unless  the  petition  or  inventory,  if 
referred  to,  substantially  complies  with  the 
requirements  of  the  statute,  the  court  acquires 
no  jurisdiction  to  order  a  sale.  (Wil«>n  y. 
Hastings,  66  Cal.  243.) 

Cited  97  Cal.  368. 

357.  It  is  settled  that  a  substantial  compli- 
ance with  section  1537  of  the  Code  of  Civil 
Procedure  is  sufficient  in  a  petition  for  an 
order  to  sell  real  property  belonnns  to  the 
estate  of  a  decedent.  (Estate  (n  Ai^ello, 
85  Cal.  151.) 

358.  The  petition  for  the  sale  of  real  estate 
considered  m  this  case,  held,  to  be  sufficient 
under  section  155  of  the  Probate  Act.  (Rich- 
ardson V.  Musser,  54  Cal.  196.) 

359.  Probate  court  has  not  power  to  inquire 
whether  sale  is  necessary  if  the  petition  is 
defective,  even  if  in  such  case  all  the  parties 
in  interest  are  present  in  court.  (Pryor  v. 
Downey,  50  Cal.  388.) 

360.  So  far  as  the  question  of  jurisdiction  is 
concerned  it  is  immaterial  whether  the  state- 
ments of  the  petition  be  true  or  not ;  the  ju- 
risdiction rests  upon  the  averments  of  the 
petition,  not  upon  their  proof.  (Stuart  v. 
Allen,  16  Cal.  473.) 

Cited  20  Cal.  383;  96  Cal.  667. 

361.  While  the  jurisdiction  of  the  superior 
court  over  a  sale  of  lands  belonging  to  the 
estate  of  a  decedent  does  not  come  from  its 
general  jurisdiction  over  the  administration 
of  the  estate,  but  from  the  petition  for  the 
sale,  and  while  the  petition  must  comply  with 
the  requirements  of  the  statute  in  order  to 
confer  jurisdiction,  yet  a  substantial  compli- 
ance with  the  statute  is  sufficient,  ana  a 
petition  which  fully  and  fairly  answers  the 
purposes  of  the  statute  will  confer  jurisdic- 
tion. The  jurisdiction  depends  on  tne  aver- 
ments of  the  petition,  and  not  upon  their 
truth  or  falsity.  (Richardson  v.  Butler,  82 
Cal.  174.) 

Cited  82  Cal.  549,  550;  96  Cal.  667;  07  Oal. 
368. 

362.  The  fact  that  a  petition  for  the  sale  of 
the  real  property  of  one  estate  embraces  mat- 
ters relating  to  another  estate — as  where  let- 
ters testamentary  are  asked  upon  the  estate 
of  the  wife  and  letters  of  administration  upon 
the  estate  of  the  husband — although  irregu- 
lar, does  not  affect  the  jurisdiction  of  the 


probate  court  if  the  petition  contain  the 
averments  requisite  to  justify  whatever  action, 
the  court  takes.  The  redundant  matter  maj- 
be  rejected.  (Townsend  v.  Oordon,  19  OaL 
188.)     ' 

B.  Allegations  as  to  Personalty  and  Debts, 
and  as  to  Necessity  for  Sale. 

363.  The  petition  for  the  sale  of  real  prop- 
erty must  show  on  its  face  two  things :  (1 )  The 
insufficiency  of  the  personal  property  to  pay 
the  debts  and  charges  against  the  estate ;  (2) 
the  necessity  of  the  sale  of  the  real  property, 
or  some  portions  thereof,  for  that  purpose; 
and  both  must  appear  before  the  court  can 
take  jurisdiction  of  the  proceeding.  (Haynea 
V.  Meeks,  20  Cal.  288.) 
Cited  20  Cal.  623;  33  Cal.  54;  50  Cal.  398;  55 

Cal.  315;  10  Or.  303,  305. 

864.  To  maintain  a  sale  of  a  decedent's  real 
estate,  under  the  order  of  the  probate  court, 
the  petition  for  the  sale  must  state  that  the 
personalty  is  insufficient,  this  fact  being 
required  hy  the  one  hundred  and  fifty-fifth 
section  of  the  act  concerning  the  estates  of 
deceased  persons  (Stats.  1850,  p.  377. )  ((Greg- 
ory V.  Taber,  19  Cal.  397.) 
Cited  20  Cal.  314;  33  Oal.  54;  60  Cal.  398. 

365.  Although  a  sale  of  the  real  estate  of  m 
deceased  person  has  been  made  under  ord^ 
of  the  probate  court,  and  the  report  of  such, 
sale  confirmed  by  the  court,  and  a  deed  or- 
dered to  be  executed  to  the  purchaser  under 
the  one  hundred  and  seventy-first  and  ona 
hundred  and  seventy-second  sections  of  the 
Estate  Act,  still  the  sale  will  be  void,  and  the 
title  of  the  property  sold  will  not  pass  unless 
the  petition  for  such  sale  contain  the  aver- 
ments required  by  section  155  of  that  act. 
(Gregory  v.  Taber,  19  Cal.  397.) 

366.  The  one  hundred  and  seventy-first 
and  one  hundred  and  seventy-second  sections 
have  effect  only  upon  sales  made  under  or- 
ders which  the  probate  court  had  jurisdictioa 
to  make,  and  a  petition,  with  the  averments 
prescribed  in  section  155,  is  essential  to  the 
jurisdiction.  Whether  the  act  of  1858  (Stats. 
1858,  p.  95)  makes  a  different  rule  for  cases  of 
sales  occurring  after  its  passage,  not  decided. 
(Gregory  v.  Taber,  19  Cal.  397.) 

367.  The  petition  must  show  the  insuffi- 
cieny  of  the  personal  property,  not  bv  mere 
averment,  but  by  a  statement  of  the  facts  as 
to  its  amount  and  disposition,  and  as  to  the 
outstanding  debts  and  charges  as  prescribed 
by  section  155  of  the  Act  for  the  Settlement  of 
the  Estates  of  Deceased  Persons,  and  must 
show  also  the  necessity  for  the  sale  of  the 
whole  or  some  portion  of  the  real  property, 
not  by  mere  averment  of  such  necessity,  but 
by  a  description  of  all  the  real  property  of 
which  the  mtestate  died  seised,  and  a  state- 
ment of  its  condition  and  value  as  reauired 
by  the  same  section.  (Haynes  v.  Meeks,  20 
Cal.  288.) 

368.  It  is  not  essential  that  there  should  be 
in  Uie  petition  itself,  and  without  reference  to 
any  other  paper  or  thin^,  a  statement  of  facts. 
The  main  fact  required  is  the  averment  of  the 
insufficiency  of  personal  assets,  and  mere  for- 
mal defects  in  the  mode  of  statement  would 
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not  affect  the  janadictioii.  (Stuart  ▼.  Allen, 
16  Oal.  473.) 

Cited  19  Gal.  206,  409;  36  Oal.  689;  82  Gal. 
179,  649;  85  Gal.  152;  96  Gal.  667. 

869.  A  petition  for  the  sale  of  real  estate  by 
An  adminiBtrator  is  sufficient  if  it  shows  that 
the  personal  estate  is  insufficient  to  pay  the 
expenses  of  administration,  etc.,  and  for  that 
purpose  it  may  refer  to  and  make  the  inven- 
tory a  i>art  of  the  i^tition.  (Estate  of  Bents, 
36  Gal.  687.) 

370.  Where  the  petition  for  the  sale  of  real 
estate,  after  setting  out  the  debts,  proceeds, 
''that  the  personal  property  of  said  estate, 
which  will  appear  by  reference  to  the  inven- 
tory now  on  nle,  is  not  more  than  is  sufficient 
for  the  nse  and  support  of  the  family  of  said 
decedent,  and  is  wholly  insufficient  to  pay 
said  indebtedness,  and  that  it  is  necessary  to 
sell  real  estate  to  pay  the  same'' ;  and  after 
giving  some  further  matter  concludes :  ''Pe- 
titioner further  alleges  that  the  inventory 
heretofore  filed  gives  a  description  of  all  the 
real  estate  of  whicu  the  intestate  died  seised, 
and  the  condition  and  value  thereof,  which 
said  inventory  is  made  a  part  of  this  peti- 
tkm."  Held,  that  the  petition  contains  a 
■officient  averment  as  to  the  "amount  of 
personal  estate  that  has  come  to  his  hands, 
and  how  much  thereof,  if  any,  remains  un- 
disposed of,"  within  the  statute;  that  the 
reference  to  the  inventory  makes,  for  all  pur- 
poses of  the  reference,  tlie  inventory  a  part  of 
the  petition,  and  the  amount  of  the  personal 
eetate  ia  shown  by  the  inventory,  as  is  also 
the  value.  (Stuart  v.  Allen,  16  Gal.  473.) 
Cited  65  Gal.  313;  66  Gal.  244;  82  Gal.  176;  16 

GoL  157 ;  distinguished  66  CaX.  246. 

371.  In  this  case  the  petition  and  inventory 
referred  to  therein  are  to  be  regarded  as  one 
paper  so  far  as  concerns  a  statement  of  the 
nets  which  they  contain ;  and  when  the  peti- 
tion states  that  the  personal  property  of  the 
estate,  which  will  be  shown  by  the  inventory, 

18  insufficient,  this  averment,  though  infor- 
mal and  indirect,  is  equivalent  to  saving  that 
the  personal  estate  mentioned  in  the  inven- 
tory is  still  on  hand,  and,  therefore,  undis- 
posed of.  The  statement  is  of  a  fact  existins 
at  the  time  of  the  filing  of  Ihe  petition,  ana 
that  fact  is  that  the  property  of  the  estate  is 
shown  by  the  inventory,  and  is  insufficient  to 
pay  the  debts,  etc. ;  and,  if  it  be  the  property 
of  the  estate,  it  has  not  been  disposed  of. 
(Stuart  V.  Allen,  16  Gal.  473.) 

372.  A  decree  in  probate  directing  the  sale 
of  real  estate  held  to  be  invalid  by  reason  of 
defects  in  the  pNetition  and  proceedings  with 
reference  to  various  matters  required  by  the 
eode,  and  particularl^r  as  to  the  necessity  for 
the  sale,  such  necessity  not  appearing  from 
any  facts  set  forth  in  the  petition  or  stated  in 
the  decree.    (Estate  of  Bose,  63  Gal.  346.) 

373.  Petition  must  state  amount  of  per- 
Bonal  property  which  has  come  to  his  hands, 
otherwise  the  order  of  sale  made  by  the  pro- 
bate court  on  such  jpetition  and  the  sale 
thereunder  will  be  void.    (Gregory  v.  Taber, 

19  GaL  397.) 

374.  The  petition  by  an  executor  for  the  sale 
oi  real  estate  must  set  forth  the  amount  of  the 
penonal  estate  that  has  come  to  his  hands. 


This  petition,  with  this  averment,  are  juris- 
dictional facts,  without  which  the  order  of 
sale  is  void.  Baldwin,  J.  (Gregory  v.  Mc- 
Pherson,  13  Gal.  562,  cited  19  Cfal.  188,  208, 
408,  410,  50  Gal.  398,  7  Utah.  323;  doubted  16 
Gal.  501 ;  Townsend  v.  Gordon,  19  Gal.  188.) 

375.  The  question  as  to  the  necessity  of 
setting  forth  in  a  petition  by  an  executor  to 
sell  real  estate,  as  a  jurisdictional  fact,  the 
amount  of  personal  estate  that  has  come  to 
his  hands  is  still  open  in  this  court.  (Stuart 
V.  Allen,  16  Gal.  473.) 

376.  An  administrator  is  not  relieved  from 
a  compliance  to  the  extent  of  his  ability  with 
the  statute  as  to  the  statement  of  the  pei> 
sonal  property  in  his  petition  by  the  fact 
that  there  has  been  a  previous  administrator 
of  the  estate.  He  must  show  not  merely  the 
personal  property  which  has  come  into  his 
possession  smce  his  appointment,  but  must 
also  show,  to  the  extent  of  his  ability,  that 
which  came  into  the  hands  of  his  predecessor. 
(Haynes  v.  Meeks,  20  Gal.  288.) 

377.  A  petition  filed  by  an  administrator 
for  the  sale  of  real  property  belonging  to  the 
estate  averred  that  no  personal  property  had 
come  to  his  hands,  ana  that  there  was  none 
to  his  knowledge ;  that  a  former  administra- 
tor of  the  same  estate  had  disposed  of  the 
whole  of  it ;  that  the  petitioner,  who  was  also 
a  creditor,  had  made  every  effort  in  his  power 
to  collect  from  the  former  administrator  the 
amount  due  to  him  on  a  judgment  against 
the  estate  without  success,  but  did  not  state 
the  amount  of  the  personal  property  which 
had  come  to  the  hands  of  the  former  adminis- 
trator, or  what  disposition  had  been  made  of 
it,  or  that  any  effort  had  been  made  to  ascer- 
tain the  disposition  of  it,  or  to  compel  the 
former  administrator  to  account,  nor  tne  con- 
dition or  value  of  the  real  estate  of  which  the 
intestate  died  seised,  nor  the  condition  of  the 

Sarcels  described.  Held,  that  it  was  fatallv 
efective  in  its  allegations  respecting  both 
the  real  and  the  personal  propertv;  that  the 
court  acquired  no  jurisdiction  of  the  proceed- 
ings for  the  sale ;  that  the  order  to  sell  and 
the  sale  made  in  pursuance  of  it  were  void, 
and  the  purchaser  acquired  no  title ;  and  that 
the  invalidity  of  the  sale,  by  reason  of  the 
defect  in  the  petition,  might  oe  shown  in  bar 
of  a  recovery  oy  the  purchaser  in  ejectment 
against  one  claiming  under  a  conveyance  from 
the  heirs.  (Haynes  v.  Meeks,  20  OaX.  288.) 
Gited  22  Gal.  276. 

378.  It  is  not  sufficient  that  executor  has 
filed  account  of  personal  property  at  or  about 
the  time  of  filing  his  petition  for  sale  of  the 
real  estate.  The  petition  itself  must  set  forth 
the  personal  property,  or  the  account  must 
be  referred  to  in  the  petition  so  as  to  become 
a  part  of  it  for  Uie  reference.  (Gregory  v. 
Taber,  19  Gal.  897.) 

379.  Whether,  under  the  act  of  1851,  rela- 
tive to  the  estates  of  deceased  persons  in  the 
petition  for  the  sale  of  real  estate,  which 
shows  that  the  personal  estate,  whether  dis- 
posed of  or  not,  is  insufficient  to  pay  the 
debts,  it  be  essential  also  to  aver  how  much 
of  the  personal  estate  had  been  disposed  of; 
or  whether  the  sole  jurisdictional  fact  is  that 
required  by  the  one  hundred  and  fifty-fourth 
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section  of  the  aet,  makiiig  the  one  hundred 
and  fifty-fifth  and  one  hundred  and  fifty- 
tixth  sections  thereof  mere  modes  to  sive 
effect  to  the  substantive  power  conferred  in 
section  154,  and  hence,  like  other  statutory 
means  to  carry  out  a  power,  mere  directions 
to  the  court  in  the  exercise  of  its  jurisdiction, 
and  not  conditions  to  the  existence  of  the 
jurisdiction,  query?  (Stuart  v.  Alien,  16  Gal. 
478.) 

880.  Statement  that  there  are  no  debts  or 
expenses  of  administration  accrued  and  un- 
paid is  sufficient  to  vest  jurisdiction,  so  far 
as  that  point  is  concerned,  if  prior  accounts 
are  settled  and  the  petition  seeks  a  sale  to 
provide  for  a  family  allowance  and  future  ex- 

S Buses  of   administration*     (Richardson  y. 
utler,  82  Gal.  174.) 

881.  Defects  in  the  petition  arisinff  from  a 
&ilure  to  state  fully  the  facts  giving  tne  court 
jurisdiction  and  showing  the  sale  to  be  neces- 
sary wiQ  not  invalidate  the  subsequent  pro- 
ceedings if  such  defects  are  supplied  by  the 
proofs  at  the  hearing  and  the  general  facts 
showing  the  necessity  for  the  sale  to  be  stated 
in  the  dfecree  directing  it  to  be  made.  (Den- 
nis V.  Winter,  63  Oal.  16.) 

0.  Condition,    Value,    and    Description    of 

Property. 

882.  A  petition  for  the  sale  of  real  estate, 
whether  under  section  1530  or  under  section 
1537  of  the  Gode  of  Givil  Procedure,  must,  in 
order  to  ^ve  the  court  jurisdiction,  set  forth 
the  condition  of  the  property,  and,  if  under 
the  latter  section,  it  must  be  verified.  (Estate 
of  Boland,  55Cal.810.) 

Gited  60  Gal.  648;  88  GaL  849;  97  Gal.  368. 

888.  The  designation  of  a  city  lot  as  unim- 

S roved  is  a  sufficient  description  of  its  con- 
ition,  in  a  petition  for  a  probate  sale,  to  give 
the  court  jurisdiction.  (Richardson  y.  Sut- 
ler, 82  Gal.  174.) 

884.  A  sale  of  land  belonging  to  the  estate 
of  a  deceased  person  is  void  for  want  of  juris- 
diction of  the  court  to  order  it  when  the  pe- 
tition therefor  does  not  disclose  the  condition 
and  value  of  the  land  or  any  facts  showing 
that  it  could  be  most  advantageously  sold,  and 
the  decree  of  sale  omits  to  state  the  general 
facta  showing  its  necessity.  (Kertchem  v, 
George,  78  Gal.  597.) 

885.  A  petition  for  the  sale  which  states 
that  the  Land  sought  to  be  sold  is  "an  im- 
perfect claim  under  the  homestead  laws  of 
t)ongress*'  to  a  particular  tract  of  land  does 
not  sufficiently  show  the  condition  or  value 
of  the  land.  (Kertchem  v.  Creorge,  78  Gal. 
697.) 

386.  A  petition  to  the  probate  court  for  the 
sale  of  real  estate  must  describe  the  condition 
of  the  land  to  be  sold,  and  a  clause  in  the  stat- 
ute that  a  failure  to  give  such  description 
shall  not  invalidate  the  proceedings  ii  the 
defect  is  supplied  by  proof  and  stat^  in  the 
decree  does  not  apply  when  the  petition  is 
attacked  by  demurrer  or  when  the  objection 
is  taken  upon  appeal  from  the  order  of  sale. 
(Estate  of  Smith,  51  Gal.  563.) 
Gited  55  Gal.  315;  78  Gal.  600. 

887.  Sale  cannot  be  objected  to  as  void  for 
want  of  jurisdiction  in  ejectment  by  an  heir 


of  the  decedent  against  the  purchaser  upon 
the  ground  that  the  petition  for  the  sale  fauled 
to  state  the  value  of  the  property  sought  to  bo 
sold,  if  it  stated  that  a  full  description  of  all 
the  real  estate  of  which  the  said  decedent  died 
seised^  etc.,  and  the  condition  and  value  ol 
the  said  real  estate  are  set  forth  in  a  certain 
schedule  annexed  to  the  petition,  which  gave 
a  full  descrii>tion  of  the  property  in  contest, 
and  showed  its  condition  and  appraised  value. 
In  the  absence  of  a  special  demurrer  for  un- 
certainty the  averment  in  the  body  of  the 
petition  may  be  taken  as  an  averment  that 
the  amount  named  in  the  schedule  was  the 
present  value  of  the  property  at  the  time  of 
the  petition.  (Silverman  v«  Gundelfinger,  S2 
Gal.  548.) 

888.  The  neglect  to  state  in  a  petition  for 
an  order  directing  the  sale  of  real  prop- 
erty belonging  to  the  estate  of  a  decedent 
whether  the  property  was  separate  or  com- 
munity property  is  remedied  by  the  fact  that 
it  is  stated  m  the  order  directing  the  sale  that 
the  property  was  separate  property.  (Estate 
of  Arguello,  85  Gal.  Idl.) 

889.  A  petition  by  an  executor  or  adminis- 
trator for  the  sale  of  the  real  property  of  an 
estate  must  set  forth  and  describe  the  prop- 
erty, or  the  sale  will  be  void.  This  is  a 
jurisdictional  fact.  (Townsend  v.  Grordon,  19 
Gal.  188.) 

Gited  50  Gal.  398;  16  Gol.  158;  10  Or.  805. 

890.  A  petition  for  a  probate  sale  may 
properly  refer  to  the  schedules  of  the  in- 
ventory for  a  particular  description  of  certain 
real  property  belonging  to  the  estate ;  and  the 
fact  that  the  inventory  also  refers  to  a  map  or 
diagram  on  file,  which  cannot  be  found  at  the 
time  of  a  subsequent  trial  of  a  cause  involving 
the  validity  of  the  sale  seventeen  years  after- 
ward will  not  affect  the  jurisdiction,  if  the 
inventonr,  taken  in  connection  with  the  aver- 
ments of  the  petition,  sufficiently  shows  what 
the  interest  of  the  deceased  in  the  real 
property  was  at  the  time  of  his  death,  and 
contained  a  full  description  of  the  real 
property  of  the  estate  at  the  time  the 
sale  was  asked,  and  gave  to  the  court  all  the 
information  upon  that  subject  contemplated 
by  the  code.  (Richardson  y.  Butler,  82  Gal. 
174.) 

391.  A  description  of  portions  of  the  real 
estate  as  '*  the  undivided  one-half  part  of  one 
league  on  Glear  Lake,''  and  "  the  undivided 
one-half  part  of  a  farm  and  vineyard  at  So- 
noma, containing  eight  hundred  and  thirty- 
three  acres,  more  or  less."  is  insufficient. 
(Wilson  V.  Hastings,  66  Gal.  243.) 

Gited  97  Gal.  868. 

^^  . 

392.  Under  section  155  of  the  Act  to  Regu- 
late the  Settlement  of  the  Estates  of  Deceased 
Persons,  in  force  in  1855-^7,  a  petition  for  the 
sale  of  real  estate  to  pay  debts  and  expenses 
may  refer  to  the  inventory  for  a  description 
of  the  real  estate  and  the  condition  and  value 
thereof,  and  both  may  be  considered  together. 
But  where  the  petition  contains  no  description 
of  the  real  estate,  or  its  condition  or  value,  and 
the  reference  to  the  inventory  is  for  greater 
certainty,  it  is  insufficient  to  incorporate  the 
inventory  with  the  petition.  (Wilson  v.  Hast- 
ings, 66  Gal.  243.) 
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89S.  Such  petition  must  conform  subetan- 
tially  with  section  155  of  the  Probate  Act, 
which  requires  it  to  set  forth,  among  other 
thincB,  "  a  description  of  all  the  real  estate 
of  which  the  testator  or  intestate  died  seised, 
and  the  condition  and  value  of  the  respective 

Sortions  and  lots."  (Townsend  y.  Gordon,  19 
aL  188.) 
Cited  20  Gal.  814. 

SH.  InsnfEicient  description  as  to  one  of 
several  parcels  of  land,  referred  to  in  the 
petition  or  inventory,  will  deprive  the  court 
of  its  jurisdiction,  although  the  remaining 
parcels  are  sufficiently  described.  (Wilson  y« 
Hastings,  66  CaL  243.) 

996.  Perhaps  the  omission  in  such  petition 
of  a  portion  of  the  real  estate  would  not  affect 
the  proceedings  ordering  a  sale  of  another 
portion  described.  (Townsend  y.  Gordon,  19 
CU.  188.) 

896.  Taking  the  petition  and  inventorv  to- 
other, in  tms  case,  the  description  of  the 
real  estate  is  not  so  defective  as  to  render  the 
sale  void  upon  its  face.  To  require  an  accurate 
or  exact  description  is  too  strict  a  rule.  (Stu- 
art V.  Allen,  16  Cal.  478.) 

Description,  defective,  amendment.  See 
poet,  397. 

D.  Amendment  and  Verification  of;  Prayer 

for  Belief. 

807.  Where  a  petition  for  the  sale  of  real 
estate  of  a  deceased  person  is  defective  in  not 
containing  a  description  of  all  the  real  estate 
of  which  the  decedent  died  seised  it  cannot, 
without  further  notice,  be  amended  at  the 
hearing,  so  as  to  validate  an  order  of  sale 
based  thereon.  After  such  amendment  the 
petition  becomes  a  new  petition,  and  pro- 
ceedings de  novo  must  be  had.  (Gharl^  v. 
Werner,  66  CaL  388.) 

888.  The  fact  that  schedules  attached  to  a 
petition  for  a  probate  sale,  and  made  part  of 
it,  are  placed  after  the  verification,  will  not 
affect  the  validity  of  the  verification.  (Rich- 
ardson V.  Butler,  82  Cal.  174.) 

Verification  of.    See  ante,  382. 

390.  Where  the  prayer  of  the  petition  is  in  the 
alternative,  the  petition,  as  a  pleading,  is  de- 
fective, but  this  defect  does  not  go  to  the 
jurisdiction  of  the  court;  but,  if  the  true  con- 
struction of  the  petition  be  that  it  prays  for 
a  sale  onlv  in  the  event  that  the  agreement 
with  the  plaintiff  is  not  confirmed,  still,  per- 
haps, even  then  the  lurisdiction  of  the  court 
would  not  be  affected.  (Stuart  y.  AUen,  16 
CaL  473.) 

f.  Appointment  of  Attorney  for  Minor  Heirs 
or  of  Guardian  Aa  Litem. 

400.  In  proceedings  to  obtain  an  order  for 
the  sale  of  real  estate  belonging  to  the  estate 
of  a  deceased  person  it  is  the  duty  of  the 
probate  court  to  appoint  an  attorney  for 
neirs  not  represented ;  and  an  attorney  s  fee 
d  fifty  dollars  for  such  services  is  not  unusual 
or  ezceesive.  (Estate  of  Simmons,  43  Cal. 
543.) 

Cited  70  Cal.  71. 

401.  The  probate  court,  under  act  of  1851, 
had  no  authority  to  appoint  attorneys  for  ab- 


sent or  minor  heirs.  Under  said  act,  when 
the  administrator  applied  for  leave  to  sell 
land  to  pay  debts,  and  there  were  minor 
heirs  with  no  general  guardian,  a  guardian 
ad  litem — ^not  an  attorney — was  required  to 
be  appointed,  for  the  sole  purpose  of  repre- 
senting the  minor  heirs  before  the  petition 
was  acted  on.  (Townsend  v.  Tallant,  33  Cal. 
45.) 

402.  Statute  is  silent  as  to  time  when  the 
guardian  ad  litem  is  to  be  appointed.  (Stuart 
V.Allen,  16  CaL  473.) 

403.  If  the  probate  record  la  full,  and 
shows  that  an  attorney — ^not  a  guardian  ad 
litem — was  appointed  to  represent  minor 
heirs  on  proceedings  set  on  foot  by  the  ad- 
ministrator to  sell  land  to  pay  debts,  it  will 
not  be  presumed  that  a  guardian  ad  litem 
was  appointed.  (Townsend  v.  Tallant,  S3 
Cal.4^ 

Appearance  for  minor  heirs,  what  is  not. 
See  post,  558. 

Consent  of  guardian  ad  litem.  See  i>oet, 
405,  et  seq. 

Sale,  guardian  ad  litem  for  infant  heir.  See 
Executors  and  Administrators,  254. 

g.  Order  to  Show  Cause  and  Notice. 

404.  If  the  interval  between  the  date  of  an 
order  of  the  probate  court  to  show  cause  why 
land  left  by  the  intestate  should  not  be  sola 
to  pay  debts,  and  the  day  fixed  for  the  hear- 
in{^  of  the  petition  is  less  than  the  time  re- 
quired for  the  publication  of  the  notice,  or  is 
less  than  the  time  allowed  by  law  from  the 
date  of  the  order  for  parties  interested  to  ap- 
pear and  show  cause,  the  order  is  void,  and  a 
sale  made  under  proceedings  based  on  the 
order  is  also  void.  (Townsend  v.  Tallant,  33 
Cal.  45.) 

405.  Where,  upon  petition  by  the  adminis- 
trator to  sell  real  estate  of  the  deceased  to  pay 
debts,  the  usual  order  for  minor  and  absent 
heirs  to  show  cause,  etc.,  was  entered,  and  on 
the  same  day  a  guardian  ad  litem  was  ap- 
pointed for  such  heirs,  who  on  the  same  day 
api)eared  and  consented  to  an  order  of  sale, 
much  was  accordingly  then  made,  held, 
that  this  order  of  sale  is  not  void  on  the 
ground  that  the  order  to  show  cause,  etc.,  was 
not  served  on  the  minor  heirs,  and  that  the 
guardian  was  appointed  and  the  order  to  show 
cause  made  on  the  same  day.  (Stuart  v.  Al- 
len, 16  Cal.  473.) 

406.  The  statute  is  silent  as  to*  the  time 
when  the  guardian  ad  litem  is  to  be  ap 
pointed;  and  the  order  of  sale  is  not  void 
oecause  a  copy  of  the  order  for  the  minor 
heirs  to  show  cause  was  not  served  on  such 
heirs  before  said  appointment.  (Stuart  v. 
Allen,  16  Cal.  473.) 

407.  After  guardian  ad  litem  appeared  and 
consented  to  an  order  of  sale  the  court  had 
jurisdiction  over  the  subject  and  the  parties. 
(Stuart  V.  Allen,  16  Cal.  473.) 

408.  By  the  proper  publication  of  an  order 
to  show  cause  why  the  petition  of  the  claim- 
ant should  not  be  granted,  all  persons  inter- 
ested in  the  order  of  sale  are  brought  within 
the  jurisdiction  of  the  court,  and  are  bound  by 
its  action  as  fully  by  default  for  not  appear- 

I  ing  as  if  there  had  been  an  appearance  and 
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contest  of  the  sufficiency  of  the  petition ;  and 
after  the  determination  by  this  court  upon  an 
appeal  from  that  order  that  the  petition  was 
Bumcient,  the  subsequent  permission  of  the 
court  below  to  allow  an  heir  to  file  objections 
to  granting  an  order  of  sale  does  not  give  such 
heir  any  right  to  renew  objections  to  the  suffi- 
ciency of  the  petition.  (In  re  Oouts,  100  Gal. 
400.) 

409.  Under  our  system  the  petition  to  sell 
real  estate  is  the  substitute  for  the  action 
against  the  heir.  The  latter  must  be  cit^, 
and  has  a  right  to  be  heard.  (Beckett  y. 
Selover,  7  Gal.  216.) 

Cited  53  Gal.  632. 

410.  Under  section  159  of  the  Probate  Acti 
as  it  stood  prior  to  the  amendment  of  1861 , 
it  was  not  requisite  that  the  attorney  ap- 
pointed to  represent  the  minor  heirs  snoutd 
haye  ten  days'  notice  of  the  hearing  of  tlie 
petition.  (Richardson  y.  Musser,  64  Gal. 
196.) 

411.  Section  1537  of  the  Code  of  Ciyil  Pro- 
cedure, requiring  a  notice  of  the  sale  of  real 
estate  of  a  decedent  to  be  published  for ''  three 
weeks  successiyely,"  simply  indicates  the 
time  during  which  the  sale  must  be  adver- 
tised, and  not  the  manner  of  the  publication. 
Under  section  1705  of  the  code  l^e  court  may 
order  the  publication  to  be  made  for  a  less 
number  of  times  than  each  issue  of  the  paper 
in  which  the  notice  is  to  be  published.  (Es- 
tate of  Cunningham,  73  Gal.  658.) 

Cited  79  Gal.  361 ;  84  Gal.  448. 

412.  The  publication  of  an  order  to  show 
cause  why  an  administrator's  petition  for  the 
sale  of  the  real  estate  of  a  decedent  should  not 
be  granted,  and  of  the  notice  of  the  sale  of 
such  real  estate,  may  be  made  in  such  news- 

Saper  in  the  county  as  the  court  or  judge  shall 
irect,  tor  the  number  of  successive  weeks 
required  by  the  statute,  though  such  paper  be 
published  weekly  only,  and  though  other  pa- 
pers are  published  daUy  in  the  same  county. 
(Estate  of  O'SuUivan,  84  Gal.  444.) 

413.  Under  our  statute  the  publication  of 
notice  of  such  a  sale  must  be  for  two  weeks 
successively  next  before  the  day  of  sale,  and 
as  often  during  the  prescribed  period  as  the 
paper  is  regularly  issued ;  and  such  publica- 
tion, if  in  a  weekly  newspaper,  is  not  reouired 
to  be  made  on  or  including  the  day  oi  sale. 
(Estate  of  O'SulUvan,  84  Gal.  444.) 

414.  Under  the  Probate  Act  of  1851  notice 
of  an  order  of  the  probate  court  requiring  all 
persons  interested  to  show  cause  why  the  real 
estate  of  the  intestate  should  not  be  sold  to 
pay  debts  was  required  to  be  published  for 
four  successive  weeks  before  the  day  to  show 
cause,  in  a  paper  designated  by  the  court.  If 
such  notice  was  published  three  weeks  in  the 
paper  designated  by  the  court,  and  then  the 
fourth  week  in  another  paper  designated  by 
the  administrator,  the  court  did  not  acquire 
jurisdiction  by  the  publication.  (Townsend 
y.  TaUant,  83  Gal.  45.) 

Cited  57  Gal.  387 ;  3  Or.  607 ;  distinguished  74 
Gal.  68. 

415.  The  finding  of  the  probate  court,  in 
the  order  confirming  the  sale,  that  notice  of 
the  sale  was  posted  in  three  public  places,  is 


conclusive  as  against  a  collateral  attack.  (Rich- 
ardson V.  Butler,  82  Gal.  174.) 
Cited  86  Cal.  162;  96  CaL  667 ;  97  OU.  868. 

416.  After  a  reversal  of  the  order  granting 
the  nonsuit  and  dismissing  the  petition  of  the 
claimant  for  an  order  requiring  the  executrix 
to  sell  real  estate  it  is  not  necessary,  upon  a 
second  hearing,  to  again  give  the  statutory 
notice  required  by  section  1589  of  the  Code  of 
Civil  Procedure ;  but  the  court  is  at  liberty  to 
hear  and  dispose  of  the  petition  upon  such 
notice  as  may  be  provided  oy  its  general  rules, 
or  as  it  may  deem  reasonable  in  tne  particular 
case ;  and  its  action  will  not  be  disturbed  un- 
less it  has  abused  its  discretion,  or  unless  the 
parties  entitled  thereto  are  prevented  ^m  a 
hearing.    (In  re  Gouts,  100  CaL  400.) 

Notice  of  sale  of  personal  property.  See 
ante.  318,  et  seq. 

Aault  heirs,  appearance  by^  on  petition  by 
guardian  to  sell.  See  Guardian  and  Wara, 
V,  6,  c,  C. 

h.  Contest  of;  Findings.  New  Trial,  and  Ap- 

peaL 

417.  One  who  does  not  daim  any  interest  in 
real  estate  cannot  contest  order  of  the  probate 
court  directing  it  to  be  sold  to  pay  the  debts 
of  the  estate.  (Estate  of  Schroeder,  46  CaL 
304.) 

418.  Upon  an  application  to  sell  the  real  es- 
state  of  a  deoeasea  person  to  pay  debts  the 
heir  may  dispute  the  yaliditv  of  the  claims  on 
which  tne  petition  is  based,  although  they 
haye  been  allowed  by  the  public  adimnistra- 
tor  and  probate  judge.  (Beckett  v.  Selover. 
7  Gal.  215.) 

Cited  10  Cal.  118;  17  Gal.  238;  18  Cal.  604;  19 
Gal.  205;  46  Gal.  816;  71  CaL  HI. 

419.  The  heirs  of  the  deceased  have  a  right 
to  go  behind  the  allowance  of  claims  against 
the  estate  by  the  administrator  and  the  ap- 
proval by  the  probate  judge,  and  to  require 

groof  of  the  original  indebtedness  uix)n  the 
earing  of  the  petition  for  the  sale  of  real 
estate  to  pay  debts.    (Beckett  v.  Selover,  7 
Gal.  215.) 
Cited  28  CaL  363;  74  CaL  668. 

420.  The  question  not  decided  whether  a 
person  who,  after  the  death  of  the  testator, 
has  bought  real  estate  left  by  him  from  the 
devisee,  can  contest  an  order  of  the  probate 
court  directing  the  sale  of  the  same  to  pay 
the  debts  of  tne  estate,  so  long  as  he  holds 
possession  of  it  adversely  to  the  administrator 
and  refuses  to  account  for  the  rents  and  profits. 
(Estate  of  Schroeder,  46  Gal.  304.) 

421.  Where  issue  has  been  joined  as  to  the 
truth  of  the  claim,  the  creditor  may  have  it 
tried  before  the  probate  judge,  or  certified  to 
the  district  court  lor  trial  before  a  jury.  (Beck- 
ett V.  Selover,  7  Cal.  215.) 

422.  On  the  hearing  of  petition  for  sale  of 
realty  to  pay  debts  it  is  error  in  the  probate 
judge  to  retuse  to  hear  testimony  that  the  de- 
ceased did  not  die  in  the  county  in  which  the 
estate  is  beine  administered,  and  also  to  re- 
fuse to  allow  the  heirs  to  question  the  justice 
of  the  claims  allowed.  (Beckett  v.  Selover, 
7  CaL  215.) 

423.  Whether  findings  are  necessary  upon 
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probile  orders  of  nle,  query?  (Estate  of  Ar- 
gneUo,  85  OmL  151.) 

424.  Issaes  of  &tct  are  expressly  authorized 
by  the  proTisioiis  of  the  code  reqairing  peti- 
tioxifl  for  the  sale  and  conveyance  of  real 
estate  of  decedents  to  he  in  writins,  setting 
forth  the  facte  showing  the  sale  to  he  neces- 
sary, and  providing  for  the  hearing  and  deter- 
mination of  written  ohjections  oy  persons 
interested  in  the  estate;  and  a  motion  for  a 
new  trial  is  proper  to  review  the  decision  of 
the  court  npon  such  issaes.  (Leach  y.  Pierce, 
98  Cal.  624.) 

Sales,  findings,  necessity  of  in.  See  Ap- 
peals. 2927. 

Sale,  right  of  appeal.    See  Appeals,  891. 

Orders  relating  to  sale  of  property,  appeal- 
ability.   See  Appeals,  157,  et  seq. 

Order  directing  conveyance,  how  presented 
to  supreme  ooort.    See  Appeals,  1045. 

1.  Order  of  Sale. 

425.  At  what  time  court  should  act  on  peti- 
tion after  it  had  acquired  jurisdiction  over 
the  parties  and  the  subject  matter  is  within 
the  discretion  of  the  court.  (Stuart  y.  Allen, 
16  Gal.  478.) 

426.  An  order  for  the  sale  of  real  property, 
npon  the  petition  of  an  executor,  to  meet  Hie 
expenses  of  administration,  may  be  made 
without  a  final  adjudication  of  his  account  for 
such  expenses.  It  is  only  necessary  that  the 
executors  petition  for  such  order  should  show 
a  legal  necessity  for  a  sale  in  the  mode  pre- 
scribed by  the  one  hundred  and  fifty-fifth 
section  of  the  Probate  Act ;  and  the  onlv  1^1 
effect  of  an  order  of  the  probate  court  allowmg 
such  account  upon  such  hearing,  where  no 
notice  was  given  to  all  the  parties  in  interest 
that  such  account  would  then  be  presented 
lor  allowance,  is  that  the  court  thereby  ascer- 
tains that  the  legal  necessity  for  a  sale  exists. 
(Abila  y.  Burnett,  38  Oal.  658.) 

427.  It  is  the  better  practice  for  the  court, 
in  all  cases  where  there  are  several  distinct 
naroels  of  property,  to  insert  in  its  order  a 
direction  that  the  sale  cease  when  the  amount 
required  has  been  obtained;  but  the  omission 
of  such  a  direction  does  not  invalidate  the 
order  of  the  sales  made  in  pursuance  of  it. 
(Estate  of  Spriggs,  20  Gal.  121.) 

Cited  7  Utah,  m 

428.  When  the  property  consists  of  several 
lots  or  parcels,  the  fact  that  the  order  of  sale 
provides  that  the  sale  shall  cease  when  a 
certain  amount  required  to  be  raised  has 
been  obtained  does  not  render  the  order  void. 
(Richardson  v.  Butler,  82  Gal.  174.) 

Otted 96  Gal.  667;  97  C^al.  868. 

429.  An  order  for  the  sale  of  real  property 
of  an  intestate,  made  by  the  probate  court 
ifter  notice  to  all  the  parties  interested,  in 
the  manner  required  by  the  statute,  and  after 
examination  of  the  proofs  presented,  is  an 
sdjudication  that  the  sale  of  the  property 
described  is  necessary,  and,  unless  appealed 
from,  is  conclusive  and  bmding  upon  the 
administrator,  and  npon  all  parties  interested 
in  the  estete.  (Estate of  Spnggs,  20  Gal.  121.) 
ated  22  Gal.  276. 

4S0,  Order  of  sale  cannot  be  obviated,  nor 
can  its  efficacy  be  impaired  by  the  fact  that  it 
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maj  subsequently  appear  that  too  low  an 
estimate  was  placed  oy  the  court  upon  the 
value  of  the  i>roperty  ordered  to  be  sold,  or 
as  to  the  price  it  would  probably  bring. 
(EsUte  of  Spriggs,  20  Gal.  121.) 

481.  Under  section  1544  of  the  Gode  of  Oiyil 
Procedure  an  order  for  the  sale  of  the  real 
estate  of  a  decedent,  made  at  the  instance  of  a 
creditor,  should  .direct  that  the  sale  be  made 
at  public  auction,  unless  in  the  opinion  of  the 
court  the  best  interests  of  the  estate  would 
be  subserved  by  a  private  sale.  Where,  how- 
ever, a  private  sale  is  asked  for  in  the  peti- 
tion, the  court  may  act  upon  the  opinion  of 
the  executor  or  administrator,  and  order  sudi 
a  sale  to  be  made.  (Estate  ox  Dorsey,  75  Gal. 
258.) 

432.  An  order  for  the  private  sale  of  certain 
real  estate  of  a  decedent  which  limits  the 
time  within  which  the  sale  can  be  made  to  a 
period  sufficient  to  give  twenty  days  after  the 
publication  of  notice  of  the  safe  for  the  recep- 
tion of  bids  is  not  unreasonable.  (Estate  of 
Dorsey,  75  Gal.  258.) 

Order  of  sale  of  personalty.    See  ante,  280, 

etsea. 

J.  Sale  of  Land  Subject  to  Mortgage. 

488.  Where  the  administrator,  under  order 
of  the  i>robate  court,  sells  land  of  the  deceased 
which  is  subject  to  a  mortgage,  the  proceeds 
of  sale,  after  aeductinff  the  necessary  expenses 
thereof,  must  be  appued  first  to  the  satisfac- 
tion of  the  mortgage,  and  the  residue,  if  any, 
in  due  course  of  administration*  (Estate  of 
Murray,  18  GaL  686.) 

484.  The  mortgagee  cannot  be  subjected  to 
any  general  expenses  of  administration ;  bat 
onlyUiOse  attending  the  sale  of  the  property 
mortgaged.  The  one  hundred  ana  eighty- 
sixth  section  of  the  act  concerning  the  estates 
of  deceased  persons  is  a  speciiu  provision, 
uncontrolled  by  the  general  nrovisions  of  the 
act  in  reference  to  the  distribution  of  assets 
and  payment  of  debts.  (Estate  of  Murray, 
18Gi57686.) 

k.  Terms  of  Sale;  Payment;  Befnsal  to  Pur- 
chase; Resale. 

485.  Where  the  terms  of  the  sale  were  one- 
half  of  the  purchase  mone^  cash,  and  the 
remainder  in  ninety  dajrs,  with  interest  from 
date  of  sale  at  the  rate  of  one  per  cent  per 
month,  and  the  purchaser  elected  to  pay  the 
whole  amount  down,  held,  that  the  pm> 
chaser  is  entitled  to  a  reduction  for  the  in- 
terest on  one-half  of  the  purchase  money. 
(Halleck  v.  Guy,  9  Gal.  181.) 

486.  When  executors  or  administrators  have 
sold  the  property  of  the  estate  for,  and  re- 
ceived pay  in  legal  tender  notes,  for  the  pay- 
ment of  creditors,  it  is  error  for  the  prooate 
court  to  order  nayment  to  be  made  in  gold 
coin.    (Estate  of  Den,  89  Gal.  70.) 

487.  Where  mortgage  creditor  of  estate  pur- 
chases land  mort^^i^^,  there  being  no  other 
debts,  at  an  adnumstrator's  sale,  and  credits 
the  mortgage  debt  with  the  amount  of  his  bid, 
less  ten  per  cent  which  was  paid  to  the  ad- 
ministrator, it  was  held  to  be  rail  payment  in 
discharge  of  his  purchase.  (Estate  of  Lewis, 
89  Gal.  806.) 
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Manner  of  payment  on  sale  of  personalty* 
See  ante,  YII,  1. 

438.  A  purchaser  at  execntor's  sale,  under 
an  order  of  the  probate  court,  cannot  refuse 
to  pay  the  purchase  money  on  the  sround 
that  the  notice  of  sale  stated  a  eood  title,  and 
that  the  title  was  not  good.  The  sale  was 
stated  in  the  notice  as  a  probate  sale :  the 
bidder  knew  its  character,  the  effect  of  the 
deed,  and  is  bound  to  examine  the  title  for 
himselL  In  these  sales  caveat  emptor  is  the 
rule.    (Halleck  ▼.  Guy,  9  Gal.  181.) 

489.  Substitution  of  one  bidder  for  an- 
other at  executor's  sale,  who  fails  to  comply 
with  the  terms  of  sale,  cannot  affect  the  va- 
lidity of  the  sale.  The  order  directing  the 
sale  and  the  order  confirming  it  nve  validitv 
to  the  purchase.  (Halleck  t.  Guy,  9  Oal. 
181.) 

440.  Judgment  of  probate  court  ordsring 
resale  of  property  sold  by  an  administrator 
for  failure  of  the  purchaser  to  pay  the  pur^ 
chase  monejr  is  conclusive  on  the  purchaser, 
and  estops  him  as  to  all  matters  which  might 
have  be^  litigated  there.  (Brununagim  v. 
Ambrose,  48  Oal.  966.) 

441.  If  a  purchaser  of  land  at  an  adminis- 
trator's sale  fails  to  pay  the  purchase  money, 
and  for  tiiat  reason  an  application  is  made  for 
a  resale  of  which  the  purchaser  receives  per^ 
sonal  notice  and  fails  to  appear,  and  a  r^iale 
is  ordered  by  the  probate  court,  and  is  made 
at  a  lees  sum  than  that  bid  by  the  former  pur- 
chaser, and  the  administrator  sues  to  recover 
the  difference  between  the  two  sales,  the 
judgment  of  the  probate  court  ordering  a  re- 
sale estops  the  defendant  from  setting  up  or 
proving  in  defense  that  the  administrator 
made  fraudulent  representations  or  defrauded 
him  at  the  salej  or  tiiat  the  administrator 
after  the  sale  paid  him  back  the  ten  i>eroent 
deposit,  and  released  him  from  his  bid,  and 
to^an  assignment  of  his  bid,  or  that  the  sale 
was  cancel^  by  the  administrator  because 
he  could  not  give  the  defendant  possession. 
(Brumma^m  v.  Ambrose,  48  OaL  366.) 
Cited  12  Or.  295. 

Sale,  executor  is  charsj^ble  with  excess 
over 'appraisement.  See  fixecuton  and  Ad- 
ministrators, 871. 

Refusal  to  take  property  because  of  petition 
for  construction  of  wiiL    See  Wills,  182. 

1.  Confirmation;  Higher  Bid. 

442.  No  title  passes  until  sale  is  reported  to 
and  ooi^rmed  bv  court.  The  report  must  be 
made  under  oath,  but  a  recital  in  the  order  of 
confirmation  that  it  was  so  made  is  conclusive 
as  against  a  collateral  attack.  (Dennis  ▼. 
Winter,  68  Cal.  16.) 

443.  The  provisions  of  the  statute  allowing 
objections  to  be  made  to  the  sale,  and  requir- 
ing for  its  efficacy  a  confirmation  by  the 
court,  are  only  intended  to  secure  such  an 
execution  of  the  order  of  sale  that  a  just  and 
fair  price  may  be  obtained  for  the  property 
for  the  benefit  of  the  estate.  The  authority 
of  the  court  is  limited  to  such  a  supervision 
and  control  that  this  end  may  be  effected. 
(Estate  of  Spriggs,  20  Oal.  121.) 

Confirmation  by  judge  interested  in  sale. 
See  Judges,  12,  et  seq. 


444.  The  supreme  court  will  not  give  an 
appellant  the  oeneficial  operation  of  the  act 
ci  1866,  ratifjring  and  oonnrming  certain  pity- 
bate  sales  of  real  estate,  in  cases  where  the 
judgment  in  the  court  below  was  rendered 
before  the  passage  of  the  act.  In  such  casea 
said  act  must  be  made  the  basis  of  an  orig* 
inal  proceeding  in  equity  if  the  party  would 
daim  the  benefit  of  its  provisions.  (Town- 
send  ▼•  Tftllant,  88  OaL  46.) 

445.  An  order  of  the  pjrobate  court  con- 
firming such  sale  is  void.  ?rhere  was  no  order 
of  sale  for  the  confirmation  to  act  on.  (Town« 
send  V.  Taliant,  88  Oal.  46.) 

446.  When  a  sale  of  the  real  estate  left  by 
an  intestate  is  made  by  an  administrator, 
and  a  person  other  than  the  purchaser  after- 
wards off  en  to  take  the  land  at  a  price  at 
least  ten  per  cent  greater  than  that  Did,  and 
the  probate  court  for  this  reason  refuses  to 
conmrn  the  sale,  it  may,  in  its  discretion, 
either  order  a  new  sale  or  accept  the  bid  of 
the  person  who  thus  offers  an  increased  price, 
((jrffln  V.  Warner,  48  CaL  883.) 

447.  When,  in  such  case,  the  court  refuses 
to  confirm  a  sale,  it  may  continue  the  matter 
for  further  proceedings,  and  at  a  subsequent 
term  either  accept  the  bid  of  the  person  who 
offers  an  increased  price  or  order  a  new  side. 
(Griffin  V.  Warner,  48  OaL  888.) 

448.  When,  in  an  order  of  the  court  refus- 
ing to  confirm  a  sale  of  land  made  by  an  ad- 
mmistrator,  because  an  offer  is  made  of  at 
least  ten  per  cent  more,  a  clause  is  inad- 
vertently mduded  declarinff  the  sale  null  and 
void,  the  court  may  at  a  subsequent  term  ac- 
cept the  new  bid.  (Griffin  v.  Warner,  48  Oal. 
383.) 

Higher  bid  where  sale  vb  not  under  order 
of  court.    See  ante,  VII,  2. 

m.  Compelling  Conveyance. 

449.  Probate  court  has  power  to  compel 
execution  of  conveyance  of  land  by  an  admin- 
istrator in  conformity  with  a  sale  made  under 
its  order  and  duly  confirmed.  (Estate  ol 
Lewis,  89  Cal.  806.) 

n.  Where  Executor  Does  not  Qualify  or  Bond 

is  Insufficient. 

460.  An  attempted  sale  of  land  by  one  who 
assumes  to  act  as  an  executor  or  administra- 
tor, but  who  has  not  been  regularlv  appointed, 
ana  who  has  not  given  the  bona  and  quali- 
fied, and  receivea  lettera  as  such,  is  void, 
even  if  the  sale  is  ordered  and  approved  bj 
the  probate  court.  (Pryor  v.  Downey,  50Gau 
888.) 

451.  The  probate  court  has  no  power  to 
order  a  sale  of  real  estate  to  be  maae  by  one 
who  assumes  to  act  as  an  administrator  with- 
out having  been  legally  appointed.  (Pryor  y. 
Downey,  50  Cal.  888.) 

462.  If  the  probate  court  makes  an  order 
appointing  a  person  administrator  upon  the 
execution  of  a  bond,  as  required  by  tne  stat- 
ute, and  he  does  not  give  the  bond  or  qualify, 
he  does  not  become  an  administrator,  and  if 
he  acts  as  such  and  procures  an  order  for  th0 
salCiOf  real  estate  and  sells  the  same  the 
sale  is  void.  (Pryor  v.  Downey,  50  Cal.  8&8.) 
Cited  51  Cal.  460,  461. 
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458*  If  the  probate  court  makes  an  order 
authorising  an  adminiatrator  to  sell  real 
estate  upon  his  executing  an  additional  bond 
in  a  Bum  fixed,  with  two  or  more  sufficietit 
■nretiea,  and  he  files  a  bond  with  sureties,  and 
makes  the  sale,  and  petitions  for  its  confirma- 
tion, a  x>erBon  interested  in  the  estate  may 
object  to  the  confirmation  on  the  ground 
that  the  sureties  on  the  bond  were  insolvent, 
and  should  be  allowed  to  make  proof  that 
they  were  so  insolvent.  (Estate  of  Arguello, 
60Oal.S08.) 

0.  Validity  and  Oollatend  Attack ;  Action  to 
Set  Aside;  Enjoining. 

Conflict  between  sale  by  heirs  and  by  pro- 
bate  court.     See   Mexican   Lands,   248,  et 

side  under  order  of  probate  court  is  not 
within  statute  of  frauds.  See  Statute  of 
Frauds,  68. 

Sale,  judge  cannot  purchase  at.  See  Judges, 
14. 

Action  to  set  aside  sale  in  which  judge  in- 
terested.   See  Judges,  12,  et  seq. 

454.  Mere  technical  objections  will  not  be 
allowed  to  overturn  a  title  to  realty  honestly 
acquired  under  a  probate  sale  where  there  is 
no  pretense  that  tne  sale  was  in  foct  fraudu- 
Im^  or  without  adequate  consideration,  or  in 
any  way  unfair.  (Richardson  y.  Butler,  82 
Cal.  174.) 
C^ted  96  Gal.  667;  97  Cal.  S68. 

466.  The  question  whether  certain  proceed- 
ings in  1849,  had  before  Leavenworth,  alcalde, 
exercising  probate  jurisdiction  in  San  Fran- 
deco,  resmtmg  in  an  order  of  sale  and  deed  of 
the  property  of  an  estate,  vested  title  in  the 
porcluiser,  raised,  but  not  decided.  (Water- 
man V.  Lawrence,  19  Cal.  210.) 

466.  A  mere  volunteer  who  institutes  pro- 
eeedings  in  probate  upon  an  estate  in  which 
he  has  no  interest,  ostensibly  to  i>ay  its  in- 
debtedness, but  actually  to  procure  a  sale  of 
part  of  the  estate  to  himself,  and  directs,  con- 
trols, and  manfl«es  the  proceedings  success- 
fully to  that  end,  has  no  standins  in  a  court 
of  equitjr ;  but  such  sale  is  voidable,  and  will 
be  set  aside  at  the  instance  of  any  one  injmred 
thereby.    (Bexgin  v.  Haight,  99  Cal.  62.) 

467.  Where  the  attorney  of  an  administra- 
tor is  alleged  and  found  to  have  employed  the 
prooeedinss  in  probate  for  the  purpose  of  pro- 
cming  title  to  nimself  by  collusion  with  the 
adminirtrator,  who  is  alleged  to  have  been  the 
paasive  and  wiUing  instrument  of  the  attor- 
ikey,  and  with  a  nominal  purchaser  at  a  pro- 
bate sale,  through  whom  the  attorney  took 
title,  and  there  apfjears  to  be  a  substantial 
conflict  upon  material  testimonv,  tending  to 
establish  or  rebut  the  char^  of  fraud,  the  de- 
cision of  the  court  below  is  conclusive  upon 
appeal,  and  a  judgment  treating  the  sale  as 
•nnulled  tor  fraud  in  its  procurement,  and 
nutaining  an  action  by  tne  vendee  of  the 
heirs  to  quiet  title,  as  against  such  attorney, 
must  be  afltaned.  (Bergin  v.  Haight,  99  Cal. 
62.) 

458.  The  heirs  or  their  vendee  are  not 
duurgeable  with  notice  of  the  all^;ed  fraud 
vhere  there  was  nothing  upon  the  fiu»  of  the 
proceedings  to  indicate  a  fraudulent  collusion 


between  the  administrator  and  his  attorney, 
and  they  only  had  constructive  notice  of  the 
administration  and  proceedings  to  sell*  (Ber- 
gin V.  Haight,  99  Cal.  62.) 

469.  A  comi>laint  or  action  by  a  vendee  of 
the  heirs  to  quiet  title  as  against  the  procurer 
of  such  voidable  sale,  alleging  the  fraud  com- 
mitted  in  its  procurement,  is  not  a  collateral, 
but  a  direct,  attack  upon  the  sale,  and  a  judg- 
ment for  the  plaintiff  must  be  sustained  where 
it  appears  that  the  fraud  alleged  and  found 
was  extrinsic  or  collateral  to  the  questions 
determined  in  the  probate  court.  (Bergin  v. 
Haight,  99  Cal.  62.) 

460.  A  substantial  compUanoe  with  the  law 
in  regard  to  probate  sales  is  sufficient  as  against 
a  collateral  attack.  (Silverman  ▼•  Gundel- 
finger,  82  Cal.  648.) 

461.  Proceedings  in  the  course  of  adminis- 
tration with  reference  to  the  sale  of  land  be- 
longing to  the  estate  of  a  deceased  person 
cannot  be  collaterally  attacked  except  for 
want  of  jurisdiction  in  the  court.  (Dennis  v. 
Winter,  63  Cal.  16.) 

edited  88  Cal.  369. 

462.  If  an  administrator  procures  an  order 
of  the  probate  oourt  for  the  sale  of  real  estate 
to  pay  a  debt  which  the  administrator  had 
previously  paid  with  funds  of  the  estate  it  is 
not  a  fraud  which  will  enable  the  order  to  be 
attacked  in  a  collateral  proceeding.  (Boyd  v. 
Blankman,  29  Cal.  19.) 

'  463.  An  order  of  a  probate  court  to  sell  all 
the  real  estate  of  an  intestate  to  pay  debts, 
when  the  sale  of  a  small  portion  would  have 
been  sufficient,  cannot  for  this  reason  be  set 
aside  in  a  collateral  proceeding.  (Boyd  v. 
Blankman,  29  Cal.  19.) 

464.  If  the  probate  oourt  acquires  jurisdic- 
tion to  dire6t  a  sale  of  the  real  estate  left  by 
the  deceased,  and  the  same  is  sold  by  the  ad- 
ministrator with  the  will  annexed,  and  a  deed 
given  to  the  purchaser,  objections  that  the 
claim  to  pay  wnich  the  sale  was  made  was  not 
a  debt  for  which  the  land  stood  charged  under 
the  wHl,  and  that  it  was  not  presented  to  the 
administrator  for  allowance,  should  be  taken 
in  the  probate  court,  or  by  appeal,  and  cannot 
be  raised  in  a  collateral  attack  to  partition  the 
land.    (McOauley  v.  Harvey,  49  Cal.  497.) 

466.  A  probate  sale  of  real  estate  will  not 
be  declared  void  upon  a  collateral  attack  on 
the  tiUe  acquired  thereby  if  the  statutory 
provisions  on  the  subject  are  substantially 
complied  with ;  and  in  a  doubtful  case  a  court 
will  not  lean  toward  the  attacking  party  when 
he  is  a  mere  volunteer,  and  when  his  grantor 
was  a  distributee  in  the  final  decree  based 
upon  the  validity  of  the  sale,  and  made  no 
objection  to  it,  and  received  without  question 
the  benefit  of  the  money  paid  into  the  estate 
by  the  purchaser  at  the  sale.  (Burris  v. 
Adams,  96  Cal.  664.) 

466.  If,  in  proceedings  set  on  foot  by  the 
administrator  in  the  probate  court  to  sell 
land  to  pay  debts,  the  court  acquires  no  juris- 
diction of  minor  heirs,  the  order  of  sale  is 
void,  and  the  sale  may  be  fittacked  collater- 
ally by  the  heir.  (Townsend  v.  Tallant,  33 
Cal.  46.) 
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Hein  cannot  rescind  without  refunding 
amount  paid*  See  BeedsBion  of  Contracts, 
69. 

467.  If  an  administrator,  after  procurins 
from  the  probate  court  an  order  to  sell  reu 
estate  to  pa^^  debts,  afterwards  makes  a  set- 
tlement of  his  account  in  the  court  with  the 
estate,  a  minor  heir  is  not  estopped  by  such 
settlement  from  afterwards  contesting  the 
validity  of  the  sale.  (Townsend  v.  Tallant,  83 
Cal.  45.) 

468.  Whether  the  various  circumstances 
of  this  case,  the  irregularities,  the  price  for 
which  the  property  was  sold,  its  real  value, 
its  consideration,  the  effect  of  these  things 
upon  the  sale,  entitle  the  infant  heirs  to  come 
into  a  court  of  equity  to  set  aside  the  sale, 
query?    (Stuart  v.  Allen,  16  Cal.  478.) 

469.  Action  of  replevin  or  claim  and  de- 
livery will  not  lie  m  favor  of  the  personal 
representative  of  a  decedent  to  recover  wheat 
sown  and  harvested  by  the  defendant  upon 
lands  to  which  the  defendant  claimed  a  title, 
and  of  which  he  had  the  actual  adverse  ana 
exclusive  possession,  thoush  claiming  title 
under  an  invalid  probate  sale  and  conveyance 
of  the  premises  which  has  been  set  asTde  as 
null  and  void.  (Emerson  v.  Whitaker,  83 
Cal.  147.) 

Action  by  mfant  to  set  aside.  See  In&ncy, 
72. 

Venue  of  action  to  set  aside  fraudulent 
probate  sale.    See  Venue,  I,  3,  i. 

Fraudulent  sale  by  executor,  action  for 
double  value.  See  Executors  and  Adminis- 
trators, 311. 

470.  It  seems  that  section  1573  of  the  Civil 
Code,  limiting  the  time  within  which  an 
action  can  be  brought  to  recover  an  estate 
sold  by  an  executor  or  administrator,  applies 
to  actions  by  heirs  to  quiet  title.  (Kichard- 
son  v.  Butler,  8^  Cal.  174.) 

471.  An  action  by  the  heirs  of  a  deceased 
intestate  to  recover  real  property  sold  by  a 
person  acting  as  his  administrator  under  the 
provisions  of  the  Probate  Act,  and  by  order  of 
the  probate  court,  must  be  brought  within 
three  years  next  after  the  sale,  or  within 
three  years  after  thev  attain  majority,  not- 
withstanding such  sale  was  void  because  of 
the  invalidity  of  the  appointment  of  the  act- 
ing administrator.  (Ganahl  v.  Sober,  68  Cal. 
95.) 

Cited  94  Cal.  251. 

472.  Where  no  title  vests  under  a  probate 
sale,  and  no  possession  is  taken  by  the  pur- 
chaser under  his  purchase,  the  limitation  of 
three  years,  prescribed  by  section  1573  of  the 
Code  of  Civu  Procedure,  which  is  purely  a 
statute  of  repoee,  does  not  affect  the  question 
of  title  or  confer  title  upon  the  purchaser,  but 
the  title  still  remains  in  the  heirs  and  their 
grantees.    (Gage  v.  Downey,  94  Cal.  241.) 

Limitation  of  actions  to  set  aside  probate 
sales.    See  Statute  of  Limitations,  VI,  8. 

473.  When  the  administrator  of  an  estate 
and. other  persons  enter  into  a  conspiracy, 
and  institute  proceedings  in  a  probate  court 
to  procure  the  sale  of  the  property  of  the  es- 
tate for  their  own  benefit,  upon  fraudulent 
claims  allowed  by  the  administrator,  a  court 


of  equity  has  jurisdiction  to  arrest  the  pro- 
ceedings in  the  probate  court  by  injunction* 
(Larue  v.  Friedman,  49  Cal.  278.) 

474.  In  such  case,  if  the  proceedings  are 
regular  on  their  face  and  the  probate  court 
has  jurisdiction,  the  relief  granted  will  be 
confined  to  an  injunction,  and  the  order  of 
the  probate  court  will  not  be  set  aside  and 
annulled.    (Larue  v.  Friedman,  49  Cal.  278.) 

Validity  of.    See  ante,  281,  282. 

Conclusiveness  of  sale  of  personalty.  See 
ante,  VII,  1. 

Sale  by  executors,  enjoining.  See  Injunc- 
tions, II,  13. 

Oder  directing  sale  of  land.  See  Certio- 
rari, 70. 

5.  D^ed  09  Eftid9ne%  of  Titl%, 

475.  In  an  action  of  ejectment  by  the  execu- 
tors of  W.  to  recover  from  M.  certain  real 
estate  devised  by  the  testator,  the  defendant^ 
for  the  purpose  of  showine  an  outstanding 
title,  offered  in  evidence  a  deed  of  the  prop- 
erty made  by  the  executors  to  a  third  person, 
which  deed  recited  that  the  executors  were 
authoriaed  by  the  will  *'  to  sell  his  (the  testa- 
tor's) property  as  therein  mentioned  and  con- 
tained." No  order  of  the  probate  court  for 
the  sale  of  the  property  was  shown,  but  the 
admissibility  of  the  deed  was  rested  upon  its 
own  recitals  with  proof  of  its  execution. 
Held,  that  it  was  inadmissible;  that  from 
the  recital  alone,  without  the  production  of 
the  will,  it  could  not  be  concluded  that  the 
power  to  sell  was  given  absolutely  bv  the 
will ;  and  that,  in  the  absence  of  proof  oi  such 
a  power  in  the  will,  the  validity  of  the  sale 
could  only  be  established  by  proof  of  a  com- 
pliance with  the  forms  prescribed  by  statute 
lor  the  sale  of  property  by  executors.  (White 
V.  Moses.  21  Cal.  43.) 

476.  A  deed  of  conveyance  by  an  executor 
of  land  belonging  to  the  estate^  in  which  he 
himself  has  an  interest,  purporting  to  convey 
in  his  individual  capacity  and  also  as  execu- 
tor, passes  to  the  grantee  his  individual  in- 
terest, but  not  the  rights  and  interests  of  the 
heirs  therein,  which  the  executor  had  no  au- 
thority, under  the  will,  to  convey.  (Morrison. 
V.  Bowman,  29  Cal.  337.) 

477.  An  executor's  deed  is  not  admissible 
in  evidence  of  a  sale  of  a  testator's  property, 
except  upon  preliminary  proof  of  a  compli- 
ance with  the  statutory  provisions  for  sales 
by  executors  and  administrators,  or  of  an  ex- 
press power  in  the  will  authorizing  the  sale 
m  the  mode  in  which  it  appears  by  the  deed 
to  have  been  made.  (White  v.  Moses,  21  Cal» 
43.) 

478.  One  in  possession  of  land  under  a  deed 
from  an  administrator,  which  purports  to> 
convey  the  title  to  the  intestate,  and  the  pos- 
session is  also  with  the  consent  of  the  admin- 
istrator, can  retain  possession  as  agjainst 
strangers  not  claiming  under  the  administra- 
tor or  the  intestate,  even  if  the  deed  is  void« 
(Carpentier  v.  Small,  35  Cal.  346.) 

Tin.  Heirs,  Rights  and  liabilities  of. 
/.  ProcBedinga  to  Ootormino  Hoirohip, 

479.  Object  of  enactment  o!  section  1664  of 
Code  of  Civil  Procedure  is  to  expedite  dia- 
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tribution  of  the  eBtates  by  enabling  persons 
claiming  intereste  therein  to  have  their  claims 
determined  in  advance  of  the  application  for 
distribution,  and  resort  cannot  be  had  to  the 
provisions  of  that  section  to  delay  the  settle- 
ment and  distribution  of  estates.  (Estate  of 
Oxarart,  78  GaL  109.) 

480.  The  proceeding  provided  by  section 
1664  of  the  Code  of  Givu  Procedure  for  the 
determination  of  heirship  to  the  estate  of  a 
decedent  is  a  special  proceeding,  and  is  em- 
braced within  tne  scope  of  "  matters  of  pro- 
bate," and  is  within  the  jurisdiction  of  the 
superior  courts  conferred  by  authoritjr  of 
section  6  of  article  VI  of  the  constitution. 
(EsUte  of  Burton,  93  Gal.  460.) 

481.  The  determination  of  the  heirship  of 
claimants  to  an  estate,  under  section  166i4  of 
the  Oode  of  Givil  Procedure,  is  a  ''  special 
proceeding,"  within  the  meaning  of  that  term 
as  defined  in  the  Gode  of  Givil  Procedure,  and 
the  court,  in  the  exercise  of  its  jurisdiction, 
is  limited  to  the  terms  and  conditions  of 
the  statute  under  which  the  proceedings  are 
authorised*  (Smith  v.  Westerfield,  88  Gal. 
874.) 

482.  The  court  has  no  jurisdiction  to  deter- 
mine the  heirship  of  a  deceased  person,  under 
section  1664  of  the  Gode  of  Givil  Procedure, 
until  after  the  expiration  of  one  year  from 
the  issuing  of  letters  of  administration  upon 
the  estate,  and  has  no  power  to  determine  it 
under  other  |Hrovisions  of  the  code  until  upon 
or  after  the  settlement  of  the  final  accounts 
of  the  administrator.  (Smith  y.  Westerfield, 
88  Gal.  874.) 

488.  Person  claiming  to  be  heir  at  law,  but 
who  takes  nothing  under  will,  cannot,  pend- 
ing proceedings  in  probate  for  the  settlement 
of  the  estate  of  a  deceased  testator,  maintain 
an  action  in  equity  for  the  purpose  of  deter- 
mining liis  heirship  and  havm^  the  residuary 
and  other  legacies  in  the  will  pronounced 
invalid,  when  no  special  reasons  are  shown 
why  9Qch  matters  should  be  determined  in 
advance  of  the  fiinal  decree  of  distribution  in 
the  prohAte  proceedings.  (Siddall  v.  Harri- 
son, 73  Gal.  560.) 

484.  Soperior  court  has  Jurisdiction,  upon 
petition  for  partial  distribution  of  an  estate 
under  sections  1658  and  1659  of  the  Gode  of 
Civil  Procedure,  to  determine  a  question  of 
contested  heirship  or  right  to  inherit,  though 
the  zifi^t  is  claimed  by  reason  of  the  adoption 
d  an  illegitimate  cnild  Of  the  deceased, 
without  a  prior  determination  of  that  right 
under  section  1664  of  the  Gode  of  Givil  Pro- 
cedure. Fox,  J.,  holding  contra.  (Estate  of 
Jessup,  81  GaL  408.) 

485.  In  A  proceeding  under  section  1664  of 
the  Gode  of  Givil  Procedure,  to  ascertain  the 
rights  of  persons  claiming  to  be  heirs  to  the 
estate  o^  a  decedent,  and  to  determine  to 
whom  distribution  thereof  should  be  made, 
the  administrator  of  the  estate,  although 
made  a  formal  party,  has  no  right  to  litigate 
the  claim  of  one  alleged  heir  as  agamst 
aoother,  and  consequently  cannot  propose 
cross-interrogatories  to  be  annexed  to  a  com- 
miflsion  issued  at  the  request  of  one  heir  to 
take  the  depositions  of  witnesses  in  support 


of  his  claim.    (Roach  v.  Coffey,  73  Gal.  281.) 
CHted  80  Gal.  626;  83  Gal.  422. 

486.  A  statement  of  counsel  upon  the  trial 
of  a  contest  of  heirship,  to  the  effect  that  he 
supposed  the  court  would  find  in  favor  of  the 
petitioner  upon  the  issue  of  paternity,  in  view 
of  the  rulings  already  made  and  given,  does 
not  constitute  a  binding  admission  of  the  fact 
of  paternity.    (Estate  of  Jessup,  81  Gal.  408.) 

487.  The  mere  pendency  of  a  proceeding  for 
the  adjudication  of  heirship,  under  section 
1664  of  the  CJode  of  Civil  Procedure,  is  not  a 
ground  for  compelling  a  continuance  of  a 
petition  of  the  executor  for  the  distribution 
of  the  estate.  The  question  of  heirship  may 
be  determined  on  the  hearing  of  the  petition 
for  distribution,  and  the  court  has  discretion 
either  to  hear  and  determine  the  whole 
matter  or  to  postpone  the  hearing  of  the 
petition,  which  this  court  will  not  interfere 
with,  unless  abused.  (Estate  of  Oxarart,  78 
Gal.  109.) 

Cited  81  Gal.  489. 

488.  In  a  proceeding  under  section  1664  of 
the  Code  of  Civil  Procure,  for  the  purpose 
of  ascertaininff  and  declaring  the  rights  of 
heirship  of  all  persons  in  the  estate  of  a 
decedent,  in  which  an  order  is  duly  made  by 
the  court  adjudging  all  persons  who  had  not 
appeared  therein  to  be  in  default,  a  subse- 
quent order  refusing  to  open  the  default  at 
the  instance  of  a  person  claiming  to  be  an 
heir,  who  is  a  nonresident  of  and  had  never 
been  in  California,  and  who  did  not  know 
of  the  proceeding  until  after  the  default.  Is 
within  the  jurisdiction  of  the  court,  and  will 
not  be  disturbed  on  certiorari.  (Hitchcock  v. 
Superior  Court,  73  Gal.  295.) 

489.  Error  in  impanelmeht  of  jury  and  the 
submission  to  it  of  special  issues  upon  the 
question  of  heirship  is  not  prejudicial  if 
the  court  itself  found  upon  all  the  issues 
submitted  to  the  jury.  (Estate  of  Wester- 
field, 96  Gal.  lis.) 

Heirship,  adjudication  of  on-  petition  for 
letters,  conclusiveness.  See  Executors  and 
Administrators,  27. 

Proceeding  to  determine  heirship,  appeal- 
ability.   See  Appeals,  161. 

2.  Ri'ghtB  and  Uabifitie;'  AeHon9  6/  and  Against. 

Heirs,  rights  of  pending  administration. 
See  Executors  and  Administrators,  YI,  2,  b. 

Heirs,  when  liable  on  covenants  of  ancestor. 
See  Covenants,  27,  et  seq. 

Heirs,  legatees  and  devisees,  right  to  appeal. 
See  Appeals,  389. 

Rights  of  heirs  under  Van  Ness  ordinance. 
See  San  Francisco,  XIV,  7,  i. 

Vendor's  Uen  binds  title  of  children  by 
succession.    See  Vendor  and  Vendee,  326. 

Adverse  possession  against  heir.  See  Ad- 
verse Possession,  III,  4,  e. 

Grants  to  heirs  or  successors  in  interest. 
See  Mexican  Lands,  1, 14. 

Petition  by  and  confirmation  to  heirs.  See 
Mexican  Lands,  1, 23,  f . 

490.  At  common  law,  when  the  infant  heir 
was  sued  upon  a  specialty  obligation  of  the 
ancestor  chargeable  upon  the  inneritance,  he 
might  prav  that  the  proceedings  be  staved 
until  he  should  attain  his  majority,     'f his 
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priyilege  was  ocmfined  to  the  heir  alone,  and 
did  not  extend  to  deYiaees,    (Joyce  v.  He- 
Ayoy,  31  Oal.  27S.) 
Cited  55  Gal.  86. 

491.  Ooarts  of  eqoity.  in  cases  where  the 
equity  depended  upon  tne  liability  of  the  heir 
to  pay  out  of  the  descended  assets,  adopted  a 
similar  nractioe ;  and  in  a  certain  class  of 
cases  anecting  the  title  of  infants  to  real 
estate,  by  a  kind  of  analogy  to  this  practice, 
courts  of  equity  adopted  another  rule  by 
which  a  clause  was  inserted  in  the  decree 
giving  the  infant  a  day  after  becoming  of  age 
to  show  cause  against  it.  (Joyce  v.  McAvoy, 
81  Cal.  273.) 

492.  A  complaint  by  two  children  of  a 
deceased  person  against  their  mother,  the 
widow  of  the  decedent,  and  her  second  hus- 
band, averring  that  the  deceased  left  certain 
personal  property  as  his  separate  estate,  that 
no  administration  had  been  had  thereon,  and 
that  there  were  no  claims  against  the  decedent 
or  his  estate,  that  said  widow  had  taken  pos- 
session of  and  had  invested  the  whole  of  said 
property  and  its  proceeds  in  certain  real  estate 
purchased  in  the  name  of  her  second  husband, 
and  that  both  of  the  defendants  knew  and  al- 
ways acknowledged  the  right  of  plaintiffs  each 
to  one-third  of  said  estate  until  within  sixty 
days  before  Uie  commencement  of  the  action, 
shows  an  express  trust  in  the  hands  of  the 
mother  as  to  the  respective  shares  of  plain- 
tiffs in  the  fund,  the  character  of  which  was 
not  changed  bv  the  purchase  of  the  land  in 
the  name  of  the  second  husband,  he  having 
knowledge  at  the  time  that  it  was  a  trust 
fund,  and  is  sufficiently  definite  and  certain 
to  put  defendants  upon  their  answer.  (Mo- 
Olure  V.  Oolyear,  80  CaL  378.) 

498.  The  children  and  the  widow  in  such 
case  are  also  tenants  in  common  in  the  own- 
ership of  the  fund,  and  in  the  equitable 
ownership  of  the  land  in  which  the  fund  was 
invested,  and  the  possession  of  the  widow 
was  the  possession  of  the  children  through 
her.    (McGlure  v.  Oolyear,  80  Oal.  878.) 

494.  An  infant  heir,  notwithstanding  the 
invalidity  of  probate  proceedings,  may  re- 
cover his  interest  in  tne  real  property  and 
possession  thereof,  except  as  against  the  ad- 
ministrator.   (Phelan  y.  Smith,  100  Oal  158.) 

495.  A  complaint  in  ejectment  by  the  devisee 
of  a  decedent  which  shows  that  the  property 
devised  was  his  separate  property,  and  that  a 
homestead  was  selected  therefrom  bv  his  wife 
without  his  consent,  and  that  after  his  death 
the  homestead  had  been  set  apart  to  her  as 
his  surviving  widow,  and  that  she  died  before 
the  suit  was  brought,  is  not  subject  to  the 
objection  that  it  does  not  show  that  the  home- 
stead had  ceased  to  exist  at  the  time  of  bring- 
ing suit.  (Hutchinson  v.  McNally,  85  Gal. 
619.) 

496.  It  will  not  be  presumed  against  the 
pleader  upon  demurrer  to  such  complaint  that 
the  court  set  apart  the  homestead  for  a  longer 
time  than  that  allowed  by  law ;  nor  can  it  be 
presumed  that  it  was  set  apart  for  the  use  of 
a  family  when  the  complamt  alleges  that  it 
was  set  apart  to  the  widow.  (Hutchinson  v. 
McNally,  85  Oal.  619.) 


Attack  on  probate  sale  by  hdr.  See  ante^ 
466,  et  seq. 

Heirs  cannot  plead  suit  against  administrac 
tor  in  bar  to  suit  to  foreclose  hen  of  judgment. 
See  ante,  206. 

Heirs,  action  by,  to  enforoe  tmst.  8oe 
Trusts  and  Trustees^  202. 

Heirs  as  parties  in  foredosore.  See  Mort- 
gages, XIX,  7,  b,  F. 

Heir  not  sued  as  administrator,  effect  oi 
judgment.  See  Executors  and  Aoministrft- 
tors,  Vn,  8,  g. 

Heirs,  judgment,  effect  of  on.  See  Jndfc- 
ments,  X  ^0,  j. 

9.  CoArt/fljicst  or  KoHgagn  6f, 

497.  If  heir  convey  his  interest  in  estate  of 
his  ancestor,  he  conveys  such  interest  only 
as  will  remain  to  him  alter  satisfying  the  ob- 
jects of  administration,  unless  the  doM  shoold 
m  express  terms  cover  more.  (Estate  of 
Moore,  57  Oal.  487.) 

Oited  57  OaL  447. 

498.  Where  a  widow,  who  was  both  devisee 
and  executrix,  married,  and  she  and  her  hus- 
band then  deeded  the  land  devised,  held,  that 
though  the  marriage  may  have  operated  as  a 
revocation  of  the  letters  testamentary,  yet 
there  was  an  unclosed  administration,  and 
the  grantee  was  not  entitled  to  possession. 
(Ohapman  y.  Hollister,  42  Oal.  462.) 

Heirs,  rights  of  against  purchasers  at  void 
executor's  sale.    See  Use  and  Occupation,  13. 

Purchaser  of  the  heir's  interest  at  sale  under 
street  assessment  lien,  liability  of.  See  Streets, 
723. 

Pretermitted  duld,  deed  by.  See  Trusts 
and  Trustees,  57. 

Adverse  possession  of  heir  as  against  pur^ 
chaser.    See  Adverse  Possession,  87. 

499.  Theforedoeureof  a  mortgage,  executed 
by  the  heirs  of  the  deceased,  upon  property 
inherited  from  him,  does  not  divest  or  iniun- 
ously  affect  the  rights  of  the  creditors  oi  the 
deceased :  but  the  purchaser  at  the  foreclosure 
sale  will  nold  the  property,  subject  to  the  pro- 
ceedings of  the  probate  court,  for  the  settle- 
ment of  the  estate  of  the  deceased.  (Oook  y. 
De  La  Guerra,  24  Oal.  237.) 

500.  It  is  no  defense,  in  an  action  to  fore- 
dose  a  mortgage  uix>n  real  estate,  that  it  was 
executed  by  the  heirs  after  the  death  of  their 
&ther,  from  whom  they  inherited  the  prop- 
erty, and  that  the  deceased  left  debts  which 
remain  unpaid,  and  that  the  estate  is  being 
administered  upon  in  the  probate  court. 
(Oook  y.  De  La  Guerra,  24  Oal.  237.) 

Distribution  to  assignee,  grantee,  or  creditor 
of  heir.    See  post,  LSl,  6. 

Oontract  by  heir  relating  to  his  interest, 
effect  of  decree  of  distribution  oil.  See  post, 
582. 

4.  8ueee8$ion. 

a.  Law  Groveming. 

501.  Personal  property  in  Oalifomia  of  a 
testator,  dying  in  Europe,  at  the  time  of  his 
death  aomidled  in  Nevada,  should  be  dis- 
tributed according  to  the  law  of  Nevada.  (Es- 
tate of  Apple,  66  Oal.  432.) 

Oited  89  Oal.  850. 

502.  In  the  absence  of  a  statute  to  the 
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eontraiy,  the  distribation  of  a  decedent's  i>er- 
ional  estate  is  governed  by  the  law  of  hia 
actual  domicUe  at  the  time  of  his  death.  But 
BO  far  as  creditors  are  concerned,  each  state 
irill  deal  with  the  property  of  a  decedent 
within  its  jurisdiction  according  to  its  own 
laws.  This  rule  has  not  been  chansed  in 
California.    (EeUte  of  Apple,  66  Gal.  &2.) 

503.  In  absence  of  antenuptial  contract, 
property  in  this  state  left  by  foreigner  dying 
in  &is  state,  and  leaving  children,  must  be 
distributed  in  accordance  with  the  statutes  of 
this  state.    (Estate  of  Baubichon,  49  Cal.  18.) 

b.  Definitions   of   Heirs,  Descendants,   and 
Estates  of  Inheritance. 

604.  The  word  "  heir"  is  not  limited  in  its 
meaning  to  one  to  ]Hrhom  an  estate  of  inherit- 
ance has  descended  from  his  immediate  ances- 
tor, but  a  person  is  the  heir  of  one  from  whom 
he  has  inherited  by  several  successive  descents. 
(Castro  V.  Tennent,  44  Oal.  258.) 

505.  The  ''descendants"  of  a  person  are 
his  children,  grandchildren,  and  their  chil- 
dren to  the  remotest  degree.  (Jewell  v. 
JeweD,  28  Oal.  282.) 

506.  Word  "  children,"  where  it  occurs  in 
the  third  subdivision  of  section  1  of  the  stat- 
utes of  descents  and  distributions,  does  not 
include  the  f;randchildren,  but  is  confined  to 
the  immediate  olfepring  of  the  deceased 
brother  or  sister.  (Estate  of  William  Gurry, 
80  Gal.  529.) 

507.  An  estate  acquired  bv  inheritance  is 
<me  that  descends  upon  the  neir,  and  is  cast 
upon  him  by  the  single  operation  of  law.  A 
devisee  does  not  inherit,  in  the  technical  sense 
of  the  term ;  he  takes  by  purchase.  (Estate 
of  Donahne,  86  GaU  829.) 

c  Boles  and  Order  of  Descent,  Qenerally. 

508.  The  wife  dies  leaving  a  husband  and 
their  two  infant  children,  a  boy  and  a  siri.  The 
boy  dies  unmarried.  Held,  that  the  fitther  in- 
herited one-third  of  the  wife's  separate  estate; 
but  that  ib»  surviving  dster,  and  not  the 
father,  inherits  the  deceased  boy's  share. 
(Estate  of  De  Gastro  v.  Barry,  18  €^  96.) 
Cited  22  Or.  241. 

509.  The  descent  in  such  cases  from  the  de- 
ceased child  to  the  surviving  child  is  governed 
by  the  seventh  clause  of  the  statute  of  de- 
scents and  distributions  (Wood's  Digest,  428), 
and  not  by  the  second  clause.  The  second 
clause  lays  down  the  general  rule,  while  the 
seventh  clause  provides  for  the  case  where  the 
intestate  leaves  several  children  and  one  of 
them  dies  unmarri^  (Estate  of  De  Gastro 
V.  Barry,  18  GaL  96.) 

510.  Where  person  dies  intestate,  leaving 
property  which  was  devised  to  him,  and  no 
usue,  nor  husband,  nor  wife,  nor  father,  his 
estate  goes  in  equal  shares  to  his  surviving 
brothers  and  sisters  and  mother,  and  to  the 
children  of  any  deceased  brother  or  sister  by 
right  of  representation.  If  the  property  of 
such  intestate  was  acquired  by  mheritance 
the  surviving  mother  will  not  iimerit,  but  the 
estate  goes  to  the  brothers  and  sisters,  and 
diildren  of  a  deceased  brother  or  sister.  (Es- 
tate of  Donahue,  86  Gal.  829.) 

Cited  94  Gal.  250. 


611.  Under  section  1386  of  the  (3ivil  Code, 
when  a  person  dies  intestate  leaving  surviving 
her  husband,  but  leaving  no  issue,  and  no  sur- 
viving father  or  mother,  brother  or  sister,  the 
whole  estate  goes  to  the  surviving  husband. 
Under  such  circumstances  the  diildren  or 
grandchildren  of  a  deceased  sister  do  not  in- 
herit. (Estate  of  Ingram,  78  GaL  586.) 
Gited  88  Gal.  620. 

512.  If  no  homestead  was  declared  during 
the  existence  of  the  community,  the  commu- 
nity property  veste  according  to  section  1402 
of  the  Givil  Code,  regulating  succession  there- 
to, subject,  however,  to  ite  temporary  use  as 
a  homestead  under  the  order  of  the  probate 
court  setting  it  apart  for  that  purpose.  (Es- 
tate of  Gilmore,  81  Gal.  240.) 

513.  Where  complaint  in  ejectment  con- 
tained all  necessary  averments  and  the  answer 
denied  any  right  in  the  plaintiff  and  admitted 
the  possession  of  defendant,  and  the  court 
found  that  the   property  was  the  separate 

Eroperty  of  a  married  woman  at  the  time  of 
er  death,  and  that  the  defendant's  erantor 
was  her  surviving  husband  and  the  plaintiff 
was  her  only  child,  held,  the  plaintiff  was 
entitled  to  recover  an  undivided  moiety. 
(Everson  v.  Mayhew.  57  GaL  144.) 
Gited  86  Gal.  527. 

514.  Testator  left  property  to  be  distributed 
among  his  heirs,  the  children  ol  a  deceased 
sister  and  those  of  a  deceased  brother.  Held, 
that  under  the  provisions  of  the  trust  the 
children  were  to  take  the  property  in  equal 
shares,  and  not  by  way  of  representation. 
(De  Laurenoel  v.  De  Boom,  67  Gal.  862.) 

Ghildren  are  tenanta  in  common  with 
father  of  community  property.  See  Goten- 
ancy,  8. 

D^^rees  of  consanguinity,  how  computed. 
See  (Jonsanguinitv. 

Homesteiui,  riffhta  of  iorviving  spouse.  See 
Homesteads,  Xv,  8. 

Homestead,  righta  of  children  in.  See 
Homesteads,  XY,  4. 

Homestead,  descent  oL  See  Homesteads, 
XV,  1. 

Gommunity  property,  descent  oL  See 
Husband  and  w  ife,  n,  8. 

d.  Under  Antenuptial  Gontract. 

615.  If ,  in  an  antenuptial  contract  made  in 
France,  each  of  the  future  spouses  gives  or 
conveys  to  the  survivor  of  them  all  the  prop- 
erty which  the  first  one  dying  shall  leave,  ex- 
cept what  the  law  nves  to  the  children  of  the 
marriage,  the  children  take,  not  under  the 
contract,  but  under  the  law;  and  if  the  sur- 
vivor of  the  spouses  dies  in  this  state,  leav- 
ing property  here,  the  same  will  be  distributed 
by  the  probate  court  in  accordance  with  the 
statutes  of  this  state.  (Estate  of  Baubichon, 
49  Gal.  18.) 

e.  Posthumous,  Pretermitted,  or  Dlegitimate 
Ghild;  Bighto  of  Grandchildren. 

516.  A  posthumous  child,  for  whom  no  pro- 
vision is  made  in  the  will  of  the  father,  is  en- 
titled to  one-half  of  the  separate  and  common 
property  where  no  express  intention  of  the 
testator  to  the  contrary  appears.  (Buchanan's 
Estate,  8  GaL  507.) 
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IntorMi  of  after-born  child.    See  Willi,  230. 

517.  If  a  testator  leaves  no  wife,  nor  any 
issue,  except  a  child,  for  whom  he  failed  to 
provide  in  his  will,  without  showing  that 
this  failure  was  intentional,  the  pretermitted 
child  will  take  the  whole  estate  m  the  same 
manner  as  though  the  testator  had  died  in- 
testate. (Pearson  v.  Pearson,  46  Gal.  609.) 
Cited  81  Cal.  576 ;  88  Cal.  686. 

518.  In  such  case  the  pretermitted  child 
will  take  by  descent,  and  not  by  purchase. 
(Pearson  y.  Pearson,  46  Cal.  609.) 

519.  If  the  testator  fails  to  make  provision 
for  a  child  in  his  will  without  showing  that  it 
was  intentional  the  pretermitted  child  will 
ti^e  the  same  share  in  the  estate,  and  hold 
by  the  same  title,  as  though  the  testator  had 
died  intestate;  and  if  the  testator  leaves  a 
surviving  wife  and  other  children  who  are 
devisees,  the  pretermitted  child  takes  the 
title  by  descent,  and  becomes  a  tenant  in 
common  with  the  devisees.  (Pearson  y. 
Pearson,  46  Cal.  609.) 

520.  A  will  providing  only  for  the  widow  of 
Ihe  deceased,  and  omitting  to  provide  for  his 
children,  and  failing  to  show  affirmatively 
that  the  omission  to  provide  for  them  was 
intentional,  does  not  deprive  them  of  their 
legal  right  to  inherit,  the  same  as  if  the 
father  had  died  intestate;  and  Uie^  become 
tenants  in  common  with  the  widow  in  all  the 
real  property  of  the  deceased  subject  to  ad- 
ministration, their  proportion  depending  upon 
whether  the  property  was  community  prop- 
erty or  the  separate  property  of  the  decedent. 
(Estate  of  Grider,  81  Cal.  671.) 

521.  Where  a  will  does  not  provide  for  the 
children  of  the  testator,  or  show  Uiat  the 
omission  to  do  so  was  intentional,  but  gives 
to  the  testator's  wife  all  of  his  property,  with 
absolute  power  to  sell  any  or  all  of  it  without 
application  to  or  approval  or  authority  of 
any  court,  a  sale  of  the  property  by  the  wife 
of  the  testator,  without  any  previous  order  of 
the  court  therefor,  which  is  not  shown  to 
have  been  necessary  for  the  payment  of  debts 
of  the  decedent,  or  expenses  of  administra- 
tion, although  confirmed  by  the  court,  does 
not  transfer  to  the  purchaser  the  title  to 
the  land  as  against  the  testator's  children. 
(Smith  v.  Olmstead,  88  Cal.  582.) 

522.  Under  sections  1S06  and  1807  of  the 
Civil  Code,  providing  that  where  a  testator 
omits  to  provide  in  his  will  for  any  of  his 
children,  unless  it  appears  that  the  omission 
was  intentional,  the  child  succeeds  to  the 
same  portion  of  the  estate  of  the  testator  as 
he  would  have  received  if  the  testator  had 
died  intestate,  the  child  succeeds  immediately 
by  operation  of  law  to  the  same  portion  of 
the  real  property  as  if  no  will  had  been 
made,  the  testator  being  regarded  as  dying 
intestate  as  to  that  portion,  and  every  pro- 
vision of  the  will  directly  or  indirectly  at- 
tempting to  dispose  of  such  portion  of  the 
estate,  except  for  the  discharge  of  the  dece- 
dent's debts  or  other  charges  of  administra- 
tion, is  inoperative  as  against  the  child. 
(Smith  V.  Olmstead,  88  Cal.  582.) 

523.  If  the  testator,  in  his  will,  devise  his 

Sroperty   to  his   grandson,  the  son  of   his 
eceased  son,  and  the  testator  has  children 


living,  it  does  not  show  as  matter  of  eonstruc- 
tion  of  the  will  that  his  children  were  broo^t 
to  his  recollection,  and  that  his  omission  to 
provide  for  them  in  his  will  was  intentionaL 
(Bush  V.  Lindsey,  44  Cal.  121.) 
Cited  57  Cal.  493;  83  Cal.  829. 

524.  Evidence  of  the  declarations  of  the  tes- 
tator as  to  his  intention  to  omit  any  of  his 
children  from  his  will  is  not  admissible.  In- 
order  to  disinherit  a  child  whose  name  is 
omitted  from  the  will  it  is  not  sufficient 
merely  to  state  that  the  whole  of  his  prop- 
erty is  devised  to  his  wife,  but  the  wonls  of 
the  will  must  show  that  the  testator  had  the 
child  in  mind,  and  must  indicate  directly  or 
by  implication  equally  as  strong  that  he  in- 
tended to  omit  such  child  from  the  will. 
(Estate  of  Stevens,  83  Cal.  322.) 

Cited  99  Cal.  648. 

525.  Under  the  provisions  of  section  17  ot 
the  ''Act  Concerning  Wills,"  parol  evidence  is 
not  admissible  to  show  that  a  testator,  who 
h^  his  will  devised  his  whole  estate  to  his 
ime  without  mentioning  his  children  therein, 
intentionallv  omitted  to  make  any  provision 
for  his  chilaren,  but,  to  render  an  exclusion  of 
the  latter  effectual,  the  evidence  that  the  tes- 
tator intended  to  do  so  muHt  be  furnished  by 
the  will  itself.  (Estate  of  Garraud,  85  Oaf. 
336.) 

Cited  57  Cal.  493 ;  81  Cal.  243;  83 Cal.  328;  99 
Cal.  648;  4  Utah,  277. 

526.  The  only  object  of  the  statute  is  to  pro- 
tect the  children  a^inst  omission  or  over^ 
sight,  frequently  arising  from  sickness,  old 
age,  or  other  infirmity,  or  the  peculiar  cir- 
cumstances under  which  the  will  is  executed ; 
and  that  whenever  the  children  are  present 
to  the  mind  of  the  testator— «nd  of  this  the 
fact  that  they  are  mentioned  is  conclusive  evi- 
dence— ^the  statute  affords  them  no  protection 
if  provision  is  not  made  for  them.  (Payne  v. 
Payne,  18  CaL  291.) 

527.  Where  a  will  gives  all  the  testator's 
property  to  his  wife,  without  naming  his 
children,  and  subsequently  a  codicil  is  made 
referring  to  the  will  and  mentioning  the  chil- 
dren, held,  that  the  codicil  and  the  will  must 
be  read  together  as  parts  of  one  instrument  in 
determining  whether  the  omission  to  provide 
for  the  children  was  intentional,  within  the 
seventeenth  section  of  the  act  of  1850  concern- 
ing wills,  which  declares  that  if  the  testator 
omit  to  provide  in  his  will  for  his  children, 
thej^  shall  inherit  the  same  share  in  his  estate 
as  if  he  had  died  intestate,  **  unless  it  shall 
appear  that  such  omission  was  intentional." 
(Payne  v.  Payne,  18  Cal.  291.) 

Cited  73  CaL  104,  562;  11  Nev.  450;  4  Utah, 
274. 

528.  Held,  further,  that  in  this  case,  as  the 
property  left  by  the  bus  hand  was  common 
propertv,  and  as  his  will  devises  all  his  prop- 
erty to  nis  wife,  and  as  the  codicil  mentions 
the  children,  the  wife  takes  one-half  the  prop- 
ert3r  in  her  own  right,  and  the  other  half  as 
devisee  under  the  will.  (Payne  v.  Payne,  18 
Cal.  291.) 

529.  Whether  a  letter  addressed  by  the  tes- 
tator to  his  wife,  the  executrix,  and  accom- 
panying the  will,  is  admissible  in  evidence,  to 
DC  read  in  connection  with  the  will,  to  show 
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that  the  omifMiion  of  the  testator  to  provide 
for  his  duldrea  in  the  will  was  intentional, 
query?    (Payne  v.  Payne,  18  Gal.  291.) 

630.  The  intention  of  a  testator  to  beqneath 
and  devise  all  his  property  to  his  wife  to  the 
exclusion  of  the  issue  of  his  deceased  children, 
as  well  as  his  children,  is  clearl;^  apparent 
from  the  terms  of  a  will  hequeathms  all  the 
testator's  propertv  to  his  wife,  which  recites 
that  the  testator  snows  that  she  ''will  ever 
oootinue  the  same  kind,  devoted  mother  to 
oar  children  which  she  has  so  thoroughly 
proven  herself  on  all  occasions.  I  make  no 
provisions  for  said  children  farther  than  here- 
m  mentioned,"  and  ''in  thus  beqaeathins  all 
my  estate  to  my  wife  to  the  exclusion  of  all 
my  children,  I  am  moved  by  no  want  of  pa^ 
temal  affection  for  any  of  said  children,  but 
by  the  belief  that  their  own  interests  wUl  be 
better  served  thereby,  and  well  knowing  that 
my  wife  will  make  the  best  nse  and  dispod- 
tion  of  the  estate."  (Bhoton  v.  Blevin,  99 
Cal.  645.) 

681.  In  the  determination  of  the  question 
as  to  whether  or  not  the  diildren  of  the  de- 
ceased children  of  a  testator  were  intention- 
aUv  omitted  from  the  will,  the  face  of  the 
wiU  itself  mast  be  looked  to,  and  in  order  to 
show  that  the  omission  was  intentional  the 
words  of  the  will  must  show  that  the  testator 
had  the  persons  omitted  in  his  mind,  and 
havinff  them  so  in  his  mind,  has  omitted 
them  Irom  the  provisions  of  the  wilL  (Bho- 
ton V.  Blevin.  99  Oal.  646.) 

632.  Where  a  testator,  in  disposing  of  his 
property*  used  the  expression  "  to  my  chil- 
dren," and  proceeded  to  name  them,  and  the 
portion  devised  to  each ,  bat  omitted  any  spe- 
cial mention  of  a  devise  to  the  children  of  a 
deceased  daughter,  held,  that  the  use  of  the 
word  "children"  did  not  indicate  a  de- 
liberate purpose  to  exclude  the  children  of 
his  deceased  daughter,  and  that,  under  8e.c- 
tion  17  of  the  Statute  of  Wills,  they  were  mi- 
titled  to  a  full  share  of  the  estate,  as  if  the 
deceased  had  died  intestate.  (Estate  of  Utz, 
43  Cal.  200.) 
Cited  57  Oal.  498;  88  Oal.  829. 

683.  Where  a  testator  intentionally  omits 
to  provide  in  his  will  for  a  dauehter,  who  was 
alive  at  the  making  and  publishing  of  the 
will,  and  who  was  disinhented  by  its  terms, 
the  children  of  such  daughter,  who  are  not 
mentioned  in  the  will,  have  no  rights  to  the 
noperty  as  heirs,  under  section  1307  of  the 
C&vd  CkMie,  and  obtain  none  by  their  mother's 
death,  before  the  death  of  the  testator.  That 
section  does  not  protect  any  grandchildren 
fr^*n  the  effects  of  mere  omission  from  the 
Hill,  except  those  who  were  the  issue  of  a 
child  who  was  deceased  at  the  time  the  will 
was  made,  and  who  were  then  presumptive 
heirs  at  law  of  the  testator.  (Estate  of  Bar- 
ter, 86  Cal.  441.) 

Bights  of  grandchildren.  See  ante,  606, 
611. 

684.  An  illegitimate  child  unintentionally 
omitted  from  the  will  of  its  mother  is  entitled 
to  share  in  the  estate  in  like  manner  as  if 
kgitimate.    (Estate  of  Wardell,  57  Oal.  484.) 
(Med  75  CaL  219;  81  Oal.  447,  575;  83  Oal. 

829;88CaL685. 


Illegitimate  child,  right  of  inheritance  oL 
See  Legitimacy,  V. 

L  Under  the  Mexican  Law. 

586.  Heirs  succeeded  immediately  to  the  es- 
tate, and  became  personally  responsible  for 
the  debts  of  the  deceased,  under  the  Mexican 
law,  on  the  death  of  an  intestate ;  this  rule 
applied  equally  whether  the  heirs  were  adults 
or  minors,  but  no  administration,  in  the  com- 
mon-law sense,  was  needed  or  could  be  had 
at  any  time.  (Coppingerv.  Rice,  83  Oal.  408.) 
Oited  37  Oal.  89,  91 ;  doubted  37  Oal.  90. 

536.  Under  the  Mexican  law,  on  the  death 
of  an  intestate,  the  heirs  succeeded  immedi- 
ately to  the  estate,  and  became  responsible 
for  the  debts  of  the  decedent,  and  no  admin- 
istration could  be  had.  (McNeil  v.  First 
Congregational  Society  of  San  Francisco,  60 
Oal.  106;  De  La  Guerrav.  Packard,  17  Oal. 
182,  cited  28  Oal.  606;  88  Oal.  428,  87  Oal.  89, 
91,  91  Oal.  579.) 

537.  Where  farther  dies,  having  devised  his 
estate  to  his  wife  and  children  in  certain  pro- 
portions, and  after  his  death  certain  of  the 
children  die  intestate,  the  interests  of  the 
children  vest  in  the  mother  as  the  nearest  as- 
cendant, and  not  in  the  brothers  and  sisters. 
(Emerio  v.  Alvarado,  64  Oal.  629.) 

538.  If  heirs  of  deceased  wife  be  children 
of  marriage  thev  have  the  right  of  suc- 
cession, on  the  death  of  the  father,  to  the 
whole  estate  (^nandales),  with  the  right  in 
the  father  to  dispose  of  one-fifth ;  but  by  the 
estate  in  law  is  understood  the  residue  after 
all  debts  have  been  paid.  (Panaud  v.  Jones, 
1  OaL  488.) 

689.  Under  the  Mexican  law  in  force  in 
Oalifomia  in  1849  real  property  purchased  by 
a  husband,  at  whose  request  a  conveyance 
was  made  to  the  wife,  and  which  was  there- 
after held  by  her  as  community  property 
until  the  death  of  the  husband,  then  imme- 
diately descends  to  and  becomes  vested  in  the 
widow  and  children,  without  administration, 
as  tenants  in  common;  and  a  child  has  no 
interest  in  and  cannot  reach  any  part  of  a 
fund  consisting  of  purchase  money  received 
for  a  conveyance  by  the  widow,  which  did  not 
and  could  not  pass  the  interest  of  the  child  in 
the  real  property.  (Lataillade  v.  Orefla,  91 
OaL  666.) 

IX«  IHstrtbvtloii. 

/.  Jurisdiction  Ov$r. 

540.  Probate  courts  have  exclusive  Jurisdic- 
tion of  the  final  distribution  of  the  estates  of 
decedents.    (Auguisola  v.  Amas,  51  OaL  436.) 

2,  Tim$  for;  £tfaft  W/ion  Boady. 

541.  No  distribution  of  estate  can  be  had 
prior  to  final  settlement  by  administration 
except  as  provided  in  chapter  XI  of  the 
Probate  Act.    (Abila  v.  BumeU,  33  Oal.  668.) 

542.  Upon  final  settlement  of  accounts  of 
executor  court  must  distribute  the  residue 
of  the  estate,  if  application  is  made  therefor, 
even  if  the  time  has  not  expired  within  which 
a  minor  or  a  nonresident  may  contest  the  will. 
(EsUte  of  Pritchett,  52  Oal.  94.) 

543.  The  heir  or  devisee  is  entitled  to  have 
the  estate  distributed  when  the  final  account 
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of  the  administrator  has  been  settled,  al- 
thongh  a  year  has  not  elapsed  since  the  will 
was  probated,  and  there  are  persons  living 
who  are  interested  in  the  estate  and  may  yet 
contest  the  yalidity  of  the  will*  (Estate  of 
Pritchett,  61  Cal.  668.) 
Cited  57  Cal.  423. 


544.  Where  there  is  not  ascertained  bal- 
ance of  assets  in  the  hands  of  an  administra- 
tor, or  if  the  assets  are  merely  claimed  to 
exist,  and  the  right  to  them  is  involved  in 
litigation,  the  estate  is  not  ready  for  distriba- 
tion^  and  the  court  has  the  newer,  in  its  dis- 
cretion, to  delay  the  distribution  until  the 
right  to  the  assets  is  judicially  determined, 
and  the  balance  of  assets  for  distribution 
is  ascertained.  (Estate  of  Bicaud,  57  Cal. 
421.) 

545.  There  being  no  trust  to  cmy  out 
iqider  the  will,  time  does  not  enter  into  the 
question  to  be  considered,  respecting  pay- 
ments to  be  made  after  the  aeath  of  the 
mother,  except  for  her  protection,  and  when 
she  and  the  sisters  agreed  to  accept  an 
equal  distribution  of  the  residue,  instead  of  a 
monthly  allowance  to  the  mother  for  her  life, 
and  procured  an  order  of  distribution  thereof 
upon  the  faith  of  their  consent  to  the  imme- 
duite  distribution  of  the  legacy  of  three  thou- 
sand dollars  to  the  legatee  thereof,  neither 
the  mother  nor  the  sisters  nor  the  executor 
can  raise  an  objection  to  the  distribution  of 
such  legacy  that  by  the  terms  of  the  will  it 
should  not  be  paid  until  after  the  death  of 
the  mother,  or  until  after  the  expiration  of 
five  years  from  the  death  of  the  testator. 
(Estate  of  Levinson,  08  Oal.  654.) 

546.  Where,  by  the  terms  of  a  will,  the  in- 
terest of  the  testator  in  a  copartnership  busi- 
ness was  given  to  one  of  his  copartners  in 
trust,  to  retain  one-half  of  the  profits  for  his 
services  during  the  life  of  the  testator's  moth- 
er, and  out  of  the  other  half  of  the  profits  to 
pay  her  two  hundred  dollars  per  month,  and 
that  upon  her  death  one-halt  of  the  profits 
should  be  paid  over  to  the  sisters  of  the  tes- 
tator durinff  the  remainder  of  a  term  of  five 
years,  and  uiat  upon  termination  of  the  trust, 
a  l^acy  of  three  thousand  dollars  should  be 
paid  to  a  person  named,  and  the  remainder  of 
said  partnership  interest  and  share  should  be 
paid  over  to  the  sisters  of  the  testator;  and 
where  it  appears  that  the  surviving  partner 
renounced  the' trust,  and  that  the  mother  of 
the  testator  made  an  arrangement  with  his 
sisters  to  apply  for  an  order  of  partial  dis- 
tribution, under  a  stipulation  providing  that 
the  legacy  of  three  thousand  dollars  should 
be  paid,  and  the  residue  of  the  estate  dis- 
tributed in  equal  shares  between  the  mother 
and  the  sisters,  such  legatee  is  entitled  to  dis- 
tribution of  said  sum  of  three  thousand  dollars 
after  the  expiration  of  a  year  from  the  date  of 
the  letters,  and  of  the  time  for  the  presenta- 
tion of  claims,  it  appearing  that  all  claims 
against  the  estate  had  been  paid,  and  that  the 
legacy  could  be  paid  over  without  loss  to  the 
creditors  or  to  any  person  interested  in  the  es- 
tate.   (Estate  of  Levinson,  08  Cal.  654.) 

Continuance  of  petition  for  distribution 
pending  proceedings  for  adjudication  of  heir- 
ship.   See  ante,  487. 


fp;  Mdvmo  Claim  « of  UtigcUd. 

647.  A  petition  by  an  administrator  for  tl&e 
final  distribution  of  the  estate  of  the  decedent, 
should  not  contain  averments  for  the  purpose 
d  charging  a  distributee  with,  and  compelliiisr 
him  to  account  for,  property  of  the  deceased 
which  came  into  his  possession  in  a  foreign, 
state.    (Estate  (rf  Cook,  77  Cal.  220.) 

548.  The  statute  does  not  require  personal 
notice  to  be  given  of  the  application  for  final 
distribution:  and  if  the  complaint  does  not 
allege  that  the  notice  required  by  law  was  not 
given,  it  will  be  presumed  that  it  was  given* 
CDaly  y.  Pennie,  86  Cal.  552.) 

549.  Tbe  decree  of  distribution  in  quesdon 
was  objected  toon  the  ground  that  the  notice- 
required  by  section  1633  of  the  Code  of  Civil 
Procedure  had  been  imi>roperlv  given.  The 
notice  was  in  due  form,  signed  oy  the  derk  of 
the  proper  court,  and  posted  according  to  law, 
and  an  affidavit  of  posting  made  by  a  quali- 
fied person.  There  was  no  evidence  in  the 
reconi  that  the  person  making  the  affidavit 
did  not  act  for  the  derk,  or  Uutt  the  notice 
did  nc4  remain  where  posted  for  the  required 
time.  The  nving  of  a  proper  notice  was  le- 
dted  in  the  decree.  Held,  that  the  obje^on 
could  not  be  sustained*  (Estate  of  Sbarboro, 
70  Oal.  147.) 

560.  An  order  of  a  probate  court  distribut- 
ing an  estate  is  void,  unless  the  order  to  show 
cause  whjr  a  decree  of  distribution  should  not 
be  made  is  published  at  least  four  successive 
weeks  or  jpersonally  served  on  idl  persons  in- 
terested m  the  estate,  or  all  persons  so  inter- 
ested shall  si^ify,  in  writing,  their  assent  to 
the  distribution.  (Pearson  v*  Pearson,  46 
Cal.  609.) 

551.  Wherein  the  proceedings  for  the  dis- 
tribution of  an  estate  jurisdiction  of  the  per- 
son is  required  by  publication  of  notice,  and 
the  order  f<nr  puobcation  is  made  May  Sth, 
and  it  directa  persons  interested  to  appear- 
June  4th  and  show  cause,  and  the  facte 
appear  on  the  face  of  the  decree,  the  decree  ie 
void  as  to  the  persons  interested  in  the  estate 
who  do  not  appear,  and  may  be  attacked  in  a 
collateral  action*  (Pearson  v.  Pearscm.  46 
OaL609.) 

552.  An  order  of  the  ]»obate  court,  made 
without  notice  to  all  paruea  interested  in  the 
estate,  awarding  to  the  surviving  widow  a 
certain  portion  of  the  personal  estate,  when 
the  debto  chargeable  to  the  estate  are  not 
settled,  is  void ;  and  this,  although  she  be  en- 
titled to  the  same  under  specific  devise  in  the 
will,  for  devises  will  not  be  exonerated  from 
the  payment  of  debto  and  expenses  of  admin- 
istration where  the  residue  of  the  estate  is 
found  insuffident  for  that  purpose.  ( Abila  v. 
Burnett,  83  Cal.  658.) 

558.  In  a  proceeding  in  probate  court  for 
the  distribution  of  an  estate,  if  there  are 
minor  heirs  named  in  the  will,  and  a  minor 
heir  not  named  in  the  will,  and  an  attorney 
is  appointed  to  represent  the  minor  heira 
named  in  the  will,  and  the  decree  of  distri- 
bution redtes  that  he  appeared  for  the  minor 
heirs,  but  on  the  settlement  of  the  executor's 
account  he  appears  for  the  minor  heirs  named 
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in  fh«  win  only,  the  recital  in  the  decree  of 
dlstribntion  will  be  construed  as  an  appear- 
ance lot  the  minor  heirs  named  in  the  will 
only.    (Pearson  v.  Pearson,  46  Gal.  609.) 

564.  One  who  files  an  opposition  to  the 
settlement  of  the  final  account  of  an  executor, 
and  to  a  decree  of  distribution ,  on  the  ground 
that  he  has  a  continj^ent  claim  against  the 
estate,  must  state  in  his  opi>OBition  nets  show- 
ing that  such  claim  exists.  It  is  not  sufficient 
for  him  to  aTer  that  for  certain  reasons  he  has 
been  unable  to  determine  whether  such  claim 
exists,  and  that  upon  the  happenins  of  a  cer» 
tain  event  it  may  exist.  (Estate  of  Halleck, 
48  CaL  111.) 

Kb.  A  surriving  husband  who  claims  oer» 
tarn  property  in  the  possession  of  the  executors 
of  the  will  of  his  deceased  wife  as  community 
property  to  which  he  is  entitled  cannot  have 
nis  claim  of  ownership  determined  upon  a  pro- 
ceeding for  the  distribution  of  his  wile's  estate. 
(Estate  of  Bowland,  74  CaL  523.) 
Cited  100  CaL  408. 

Contest  between  heir  and  alleged  grantee, 
whether  litigated.    See  poet,  673. 

Distribution,  correcting  erroneous  construc- 
tion of  will  on.    See  Wills,  XI,  7. 

(3rantee  of  cotenant,  effect  on  of  distribu- 
tion to  heirs  (d  former  owner.  See  Cotenancy, 
70. 

4.  Fariiai. 

666.  The  question  whether  a  bond  should 
be  giyen  by  any  one  of  the  parties  to  a  par^ 
tial  diBtribution  is  entirely  within  the  dis- 
cretion of  the  court.  (Estate  of  Levinson, 
98  CaL  664.) 

657.  In  a  prooeedine  for  the  settlement  of 
the  estate  of  a  decedent  the  court  has  no 
authority,  under  section  1668  of  the  Code  of 
Ciril  Procedure,  to  decree  a  partial  distribu- 
tion upon  the  petition  of  the  executor.  (Estate 
of  Letemer,74  0al.Sll.) 

668.  A  probate  court  may  order  the  payment 
to  a  legatee  of  a  portion  of  his  lenu^y,  under 
the  provisions  of  section  1661  of  tne  Code  of 
CiTiI  Procedure,  when  the  amount  of  money 
In  tiie  hands  of  the  executor  is  sufficient  for 
Boch  payment,  although  the  sum  is  no  greater 
than  tiie  commissions  that  will  become  due 
the  executor  upon  final  settlement,  it  being 
shown  tiiat  the  remaining  assets  of  the  estate 
are  ample  to  satisfy  the  commissions  and  all 
other  claims  against  it.  (Estate  ol  Dunne, 
66  0aL378.) 

Partial  distribution,  notice  of.    See  ante, 


Decree  of  partial  distribution,  effect  of  on 
titie.    See  post,  683. 

5.  lh§eHptioti  iiL 

560.  Description  of  land  in  decree  of  distri- 
bution is  not  required  to  be  so  specific  that 
the  land  can  be  identified  without  the  aid  of 
extrinsic  evidence,  nor  is  it  material  that  the 
description  be  false  in  part  if  what  remains  is 
foffident  for  the  purpose  <^  identification. 
(Wheeler  t.  Bolton,  66  CaL  83.) 

660.  When  decree  of  distribution  purports  to 
distribute  undivided  interests  in  all  the  prop- 
erty of  the  decedent,  including  the  estate 
particularly  described,  and  other  property  not 


known  or  discovered  which  may  have  be- 
longed to  the  decedent,  and  in  which  his 
estate  may  have  an  interest,  such  decree  will 
pass  titie  to  lands  of  the  decedent  omitted 
from  the  particular  description,  and  is  not 
void  for  uncertainty  of  description  of  such 
lands,  the  general  description  beine  sufficient 
upon  a  collateral  attack  to  include  omitted 
lands  which  may  be  shown  by  evidence  to 
have,  in  fact,  belonged  to  the  decedent  at  the 
time  of  his  death,  and  a  deed  from  one  of  the 
distributees  conve3ring  an  undivided  part  of 
such  lands  will  pass  the  fee  simple  of  such 
undivided  part.  (Smith  v.  Biscailua,  83  CaL 
344.) 

6.  Allotment  of  intoroot;   Omaion  to  Creditor; 
Aeeigneo,  or  Grantee  of  Heir.     ^ 

661.  In  settiing  the  accounts  of  an  adminis- 
trator, and  in  ascertaining  the  distributive 
shares  of  those  entitied  to  succeed  to  the 
estate  of  a  deceased  person,  and  in  adiud^ng 
what  shall  satisfy  the  decree  of  distribution, 
the  superior  court,  in  the  exercise  of  its  pro- 
bate jurisdiction,  proceeds  upon  principles  of 
equity,  and  may  so  frame  its  iudgmente  as  to 
do  exact  justice  in  reeard  to  all  matters  prop- 
erly entering  into  the  account-  of  the  ad- 
ministrator, and  which,  in  the  api>lication  of 
equitable  rules,  affect  the  distributive  shares 
of  the  estate.  (Estate  of  Moore,  06  CaL  622.) 
Cited  100  Cal.  407. 

662.  A  decree  in  partition  setting  apart  the 
interest  of  a  decedent,  at  the  request  of  his 
heirs  and  representatives,  to  his  estate  as  a 
whole,  without  making  partition  thereof  be- 
tween the  heirS;  is  a  proceeding  authorized 
by  statute,  and  is  a  very  proper  thing  to  do 
when  the  estate  is  in  course  of  administration, 
and  such  decree  is  not  erroneous  or  uncertain 
as  to  whom  or  in  whose  favor  the  allotment 
was  made.  (Richardson  v.  Loupe,  80  Cid. 
400.) 

663.  A  husband  died  intestate.  The  prop- 
erty left  by  him  was  community  property. 
Pending  the  administration  of  bis  estate  the 
wife  di^  intestate.  Her  estate  was  adminis- 
tered upon  and  distributed  without  embracing 
her  interest  in  the  community  property,  but 
the  decree  distributing  the  husoand's  estate 
dealt  with  the  entire  community  property, 
and  distributed  the  wife's  interest  to  her 
heirs.  Held,  that  it  was  competent  for  the 
court  to  make  such  a  decree,  no  creditor  of 
hers  objecting.  (McClellan  v.  Downey,  63 
CaL  620.) 

664.  The  probate  court  has  no  power  to 
direct  that  tne  portion  of  an  estate  of  an  in- 
testate, originally  allotted  to  one  of  heirs 
at  law,  a  nonresident,  shall  be  distributed 
amouff  the  other  heirs,  if  the  nonresident 
heir  snail  fail  to  appear  and  claim  it  within  a 
year.    (Pyatt  v.  Brockman,  6  CaL  418.) 

666.  Money  allotted  to  an  heir  who  is  a  non- 
resident should  be  i>aid  into  the  state  treasury, 
where  it  must  remain  until  claimed  by  the 
owner  J  or,  in  case  of  his  death,  by  his  repre- 
sentatives.   (Pyatt  V.  Brockman,  6  Cal.  418.) 

666.  Power  of  attorney  to  receive  distrib 
utive  share  of  an  estate  does  not  give  the 
holder  a  right  to  receive  the  share  to  himself. 
(Freeman  v.  Bahm,  68  Cal.  110»  116.) 
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667.  Theprobftte  ooorican  do  no  more  than  I 
pay  the  claims  against  the  estate  and  distrib- 
ute the  remainoer  among  the  heirs  and  dev- 
isees. It  has  no  power  to  appropriate  the 
share  of  an  heir  or  devisee  to  the  pi&yment  of 
his  debts,  even  if  the  debt  is  in  judgment 
and  the  devisee  is  in  the  state  prison  under  a 
conviction  for  a  felony.  (Estate  of  Nerac,  85 
CaLS92.) 

668.  Under  the  two  hundred  and  sixty- 
fourth  section  of  the  act  of  May  1,  1851,  to 
rebate  the  settlement  of  estates  (Wood's 
Digest,  418),  the  probate  court  has  jurisdic- 
tion to  ma)^e  partition  of  the  real  estate  of  the 
deceased  among  the  alienees  of  the  **  heirs  or 
devisees."    The  desien  of  the  statute  is  to 

Elace  the  owner  of  the  real  estate,  whether 
e  ba  owner  by  direct  purchase  from  the  heir 
or  devisee,  or  by  descent,  devise,  or  judicial 
sale,  in  the  situation  of  the  heir  or  devisee 
for  the  purpose  of  partition.  (Estate  of  De 
Castro  V.  Barry,  18  Cal.  96.) 
Cited  74  Cal.  516, 516. 

569.  Where  an  assigneOi  for  value  of  a  le^ 
tee's  interest^  reassigns  his  interest  to  a  third 
person,  distnbution  of  the  legatee's  interest 
to  such  third  person  should  not  be  refused  on 
account  of  a  suit  against  the  original  assignee 
to  set  aside  the  assignment  brought  a  few  days 
before  the  time  fixed  for  distribution,  no  serv- 
ice of  summons  or  complaint  bavins  been  had, 
and  no  appearance  or  plea  having  been  made. 
(In  re  PhilUps,  71  Cal.  285.) 

570.  One  who  has  acouired  all  the  interests 
of  the  heirs  of  a  deceaent  to  the  decedent's 
estate  before  its  final  distribution  is  entitled 
to  have  the  property  distributed  to  him,  upon 
petition  by  nim  for  final  distribution ;  and  it 
is  error  for  the  probate  court  to  distribute  the 
property  to  the  heirs  of  the  decedent  upon 
the  hearing  of  such  petition,  if  not  contested 
by  them.    (Estote  of  Vaughn,  92  Cal.  192.) 

571.  Assignment,  pending  the  settlement  of 
the  estate  of  a  deceased  testator,  of  all  one's 
interest  therein  as  security  for  a  promissory 
note,  authorizes  the  assignee  to  receive  and 
receipt  for  all  the  interest  of  the  assignor  in 
the  estate,  and  to  discharge  the  indebtedness 
therefrom.    (Estate  of  Phillips,  71  Cal.  285.) 

572.  Section  1664  of  the  Code  of  Civil  Pro- 
cedure, nroviding  for  the  ascertainment  of  the 
rights  01  all  persons  claiming  heirship  to  a 
deceased,  and  expressly  authorizing  and  re- 
quiring the  court  to  determine  '*  the  ownership 
of  his  estate,  and  the  interest  of  each  respect- 
ive claimant  thereto  or  therein"  which  is  not 
claimed  adversely  to  the  estate,  clearly  ex- 
presses the  intention  of  the  legislature  to  au- 
thorize the  court  to  ascertain  and  determine 
the  rights  or  interests  of  alleged  assignees  of 
the  heirs  or  devisees ;  and  one  who  has  pur- 
chased the  interest  of  an  heir  or  devisee  in 
the  property  of  an  estate  pending  the  admin- 
istration has  the  right,  under  section  1664  of 
the  Code  of  Civil  Procedure,  to  have  the  in- 
terest thus  purchased  ascertained,  declared, 
and  directly  distributed  to  him  by  the  court. 
(EsUte  of  Burton,  93  Cal.  459.) 

573.  Section  1678  of  the  Code  of  Civil  Pro- 
cedure applies  particularly  to  cases  of  partition 
between  heirs  or  devisees,  where  commis- 
sioners are  appointed  to  make  division ;  and 


merely  gives  the  risht  to  a  grantee  of  ma  heir 
to  have  the  share  of  his  grantor  setoff  to  hinu 
Whether  the  probate  court  could  have  juris- 
diction to  hear  and  determine  a  contest  be- 


rignts  oi  a  prior  grantee 
not  affected  by  a  subsec^uent  ordinary  decree 
of  distribution  to  the  heir  to  which  the  gran- 
tee was  no  party.  On  rendering  ordinary  de- 
crees of  distribution,  the  probate  court  aeals 
only  with  issues  and  parties  legitimately  be- 
foreit.  (Cheverv.ChingHongPoy,82Cal.68.) 

574.  One  claiming  an  interest  in  an  estate 
by  virtue  of  a  purchase  from  one  of  the  heirs, 
should  assert  his  rmht  before  the  probate 
court,  and  have  the  share  claimed  distributed 
directly  to  himself ;  ftiiling  to  do  this,  he  is 
estopped  by  the  decree  of  distribution  from 
asserting  title.  (Freeman  v.  Bahm,  58  dial. 
110, 114.) 

7.  CoAc/iis/Vs/rsst;  8ybj0et  to  Mdmini9trafor^9 
U%n:  Titl%  Pwiag  by:  Sotting  Aoith;  Ap» 
poai  from, 

575.  Decree  of  distnbution  of  estate,  after 
due  notice  by  the  probate  court,  is  conclusive 
upon  a  person  who  misht  have  claimed  that 
a  share  of  the  estate  belonged  to  him.  (Free- 
man V.  Rahm,  58  Cal.  110,  115.) 

Cited  74  Cal.  515, 516 ;  distinguished  82  Cal.  72. 

576.  Decree  of  distribution  is  conclusive  aa 
to  legacies;  they  should  be  obtained  through 
the  probate  court  before  distribution,  and  the 
decree  is  as  to  them  a  complete  bar.  (Hill  v. 
Den,  54  Cal.  6, 23.) 

577.  Lc^tee  under  will  who  claims  certain 
property  in  hands  of  executor  in  his  own  right, 
and  adversely  to  the  estate,  ia  not  concluded 
by  a  decree  attempting  to  dlBtribute  such  prop- 
erty from  afterwards  asserting  his  adverse 
claims  against  the  distributee.  (Estate  of 
Rowland,  74  Cal.  523.) 

Cited  100  Cal.  408. 

578.  Where  the  decree  settling  the  account 
of  an  administrator  and  making  distribution 
of  the  estate  shows  that  proof  was  made  to  the 
satisfaction  of  the  court,  that  notice  was  given 
as  required  by  the  statute,  the  suretv  of  the 
administrator,  in  an  action  by  a  distributee  to 
recover  the  sum  distributed  to  him.  cannot  be 
heard  to  question  the  validitv  of  tne  decree. 
(McClellan  v.  Downey,  63  Cal.'  520.) 

Cited  70  Cal.  149. 

Decree  of  distribution,  conclusiveness  of. 
See  Trusts  and  Trustees,  168. 

Decrees  of  distribution  as  evidence.  SeeEvi* 
deuce,  247. 

Distribution,  erroneous  decree,  remedy  is  bv 
appeal  and  not  in  equity.  See  Judgments,  744. 

Distribution  of  estate  is  no  bar  to  right  to 
foreclose  mortgage.  See  ante,  197. 

Conclusiveness  against  grantee  not  appear- 
ing. See  ante,  574. 

579.  A  decree  of  distribution  which  provides 
for  the  distribution  of  the  propertv  *'  subject 
to  the  claim  of  the  administrator ''  for  a  sum 
named  is  in  effect  a  declaration  that  the  prop- 
erty is  charged  with  the  payment  of  the  sum 
named,  and  creates  a  hen  therefor  on  the 

froperty  by  operation  of  law.    (Finnerty  v. 
'ennie,100Cal.4O4.) 
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no.  Tbe  last  decree  of  distribution  to  the 
hein  of  the  deceased  heir  does  not  conclude 
the  ri^ts  of  the  administrator  of  the  first 
CBtate  as  an  adverse  claimant  of  a  lien  there- 
upon.   (Finnerty  v.  Pennie,  100  Gal.  404.) 

681.  In  action  to  quiet  title  the  answer 
ftlleffed  that  the  plaintiff's  faUier  died  seised 
of  &e  land  in  controversy,  and  of  another 
tract,  and  by  his  will  devised  the  latter  to  the 
plaintiff,  and  the  former  to  other  children, 
one  of  whom  conveyed  to  the  defendant;  that, 
under  a  decree  of  distribution,  the  land  devised 
to  the  plaintiff  was  assigned  to  him,  and  that 
he  accepted  the  same.  Held,  upon  the  facts 
alkged,  that  the  plaintiff  was  estopi>ed  by  the 
decree  from  claiminff  the  property  in  contro- 
versy ;  and  held,  furtner,  that  the  defense  was 
well  pleaded,  though  the  answer  alleged  that 
both  the  land  devised  to  the  i>laintiff  and  the 
land  claimed  by  him  in  opposition  to  the  will 
were  the  property  of  the  testator.  (Noe  v. 
8plivalo,54Cal.  207.) 

682.  Under  section  1666  of  the  Code  of  Civil 
Prooednre  a  decree  of  distribution  is  conclu* 
sive  as  to  the  rights  of  heirs,  legatees,  or 
devisees  only  so  far  as  they  claim  in  such 
eapadties,  and  does  not  create  any  new  title. 
An  heir  mav  contract  about  or  convey  the 
tiUe  which  tne  law  has  cast  upon  him  on  the 
death  of  his  ancestor ;  and  the  validity  or  force 
of  such  contract  is  not  affected  by  the  fact  that 
the  probate  court  afterward,  l^  its  decree  of 
diBtnbution,  declares  his  asserted  heirship  and 
title  to  be  valid,  and  assumes  to  distribute 
the  land  to  him.  (Ohever  v*  Ohing  Hong 
Poy,  82  Gal.  68.) 

(Sted  92  CbL  193;  distinguished  93  Gal.  461. 

583.  A  decree  of  partial  distribution  of  the 
estate  of  a  decedent  adjudginj^  that  all  the  in- 
terest of  the  widow  in  certain  specified  real 
estate  has  passed  to  her  vendee,  and  setting 
apart  to  him  her  estate  in  the  land,  does  not 
confer  upon  him  anv  greater  title  than  she 
pooBciiBoa  in  law,  ana  makes  him  only  a  ten- 
ant in  common  with  children  of  the  decedent 
omitted  from  the  will,  though  the  whole  land 
was  devised  to  the  widow.  The  court  had  no 
power  to  adiudicate  any  other  or  ereater  title 
in  him  nnaer  his  petition  for  distribution 
daiming  that  he  had  succeeded  to  all  the  in- 
terest (n  the  devisee  in  the  land  described; 
and  the  decree,  if  construed  to  set  apart  to 
him  the  whole  of  the  land,  is  a  nullitv  as  re- 
spects the  interests  of  the  omitted  cnildren. 
Beatty,  C.  J.,  and  Works,  J.,  dissenting,  hold 
that  the  decree  should  be  construed  to  dis- 
tribute the  whole  of  the  land  described,  and 
though  erroneous,  is  conclusive  of  the  whole 
title  as  against  a  collateral  attack,  the  recitals 
in  the  decree  of  due  notice,  etc.,  being  con- 
clusive as  to  the  jurisdiction  of  the  court  in 
the  absence  of  evidence  to  impeach  them,  and 
the  judgment  having  never  been  reversed  upon 
appeaL    (Estate  of  Grider,  81  Gal.  671.) 

684.  After  the  lapse  of  six  months  from  the 
rendition  of  the  decree  of  a  court  of  probate 
distribntinj;  the  estate  and  dischargmg  •  the 
executors  it  cannot  be  set  aside  for  fraud  on 
a  mere  petition  under  section  473  of  the  Gode 
of  Civil  Procedure,  even  if  the  provisions  of 
that  section  are  applicable  to  decrees  of  the 
ptobate  ooorL    The  only  remedy  is  in  equity, 


and  a  suit  must  be  brought  in  the  manner 
prescribed  by  the  code  for  the  commencement 
of  civil  actions.  (Dean  v.  Superior  Gourt,  63 
Gal.  478.) 

Gited  70  Gal.  607;  80  Gal.  170;  86  Gal.  496; 
91  Gal.  677. 

686.  A  decree  distributing  the  estate  of  a 
deceased  person  may  be  set  aside  bv  the  lower 
court,  at  any  time  within  six  months  after  its 
entry,  upon  a  proper  showing  of  mistake,  in- 
advertence, surprise,  or  fraud.  ( De  Pedrorena 
V.  Superior  Gourt  of  San  Diego  Gounty,  80 
Gal.  144.) 

586.  Letters  testamentary  were 'issued  in 
New  Jersey  and  in  this  state.  The  adminis- 
tration in  this  state  being  completed,  and  the 
court  finding  that  there  were  funds  enough  in 
the  hands  of  the  executor  in  New  Jersey  to 
satisfy  the  legacies  to  persons  outside  of  this 
state,  distributed  the  estate  and  discharged 
the  executor.  After  six  years  the  legatees  in 
New  Jersey  filed  a  petition  in  the  superior 
court,  as  successor  of  the  probate  court,  alles- 
ing  the  inadequacy  of  the  funds  in  the  hanos 
of  the  New  Jersey  executor  to  pay  their  lega- 
cies, and  praying  that  th»  decree  be  set  aside 
on  account  of  false  representations  made  to 
the  court  by  the  resident  executor.  Held,  (1) 
that  such  decree  is  not  void  for  want  of  juris- 
diction ;  (2)  that  the  probate  courts  had  no 
jurisdiction  to  entertam  a  petition  by  a  lega- 
tee to  set  aside  a  decree  of  distribution,  after 
the  time  specified  in  section  473  of  the  Gode 
of  Givil  Procedure,  for  fraud  or  imposition  by 
false  representations  to  the  court.  (Estate  of 
Hudson,  63  Gal.  454.) 

Gited  70  Gal.  607;  80  Gal.  145;  86  Gal.  496;  91 
Gal.  577. 

Distribution  enforcing  decree  by  means  of 
contempt.    See  Gontempt,  52. 

Distribution,  disobedience  of  decree  of.  See 
Gontempt,  51. 

Decree  annulling  will  made  after  decree  of 
distribution.    See  Wills,  17'H,  et  seq. 

Attachment  of  estate  distributed  by  decree 
of  probate  court.    See  Attachments,  129. 

Community  property  may  be  distributed  bv 
decree  in  the  husband's  estate.    See  ante,  563. 

587.  An  executor,  as  such,  has  no  interest 
in  the  question  as  to  how  the  estate  in  his 
hands  is  distributed,  and  cannot  maintain  an 
appeal  from  an  order  of  distribution  made  by 
the  probate  court  on  the  ground  that  the 
order  distributes  to  one  party  too  large  a  por- 
tion. (Estate  of  Wright,  49  Gal.  550.) 
Gited  73  Gal.  282;  80  Gal.  626;  83  Gal.  422;  10 

Mont.  425 ;  distinguished  58  Gal.  420. 

Decree  setting  apart  estate  as  a  whole  is 
valid.    See  ante,  562. 

Right  to  appeal  from  decree  of  distribution. 
See  Appeals,  387,  et  seq. 

Distribution,  order  reiatingto,  appealability. 
See  Appeals,  174,  et  seq. 

Distribution,  appeal  from  by  heirs  without 
interest.    See  Appeals,  2021. 

Distribution,  appeal  from  satisfied  decree 
dismissed.    See  Appeals,  1804. 

Distribution,  appeal  from,  presumption  in 
favor  of  jurisdiction.    See  Appeals,  2718. 

Appeal,  effect  of  on  order  allowing  distri- 
bution.   See  Appeals,  VIII,  8* 
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588.  When  decree  of  distribntion  h«8  been 
made  probate  ooort  has  no  longer  jnriBdiction 
of  the  propearty  diatributed  (unless  to  com- 
pel deliverer),  and  the  distributee  thenceforth 
Das  an  action  to  recover  his  estate,  or,  in 
proper  cases,  its  value.  (Wheeler  v.  Bolton, 
54  Oal.  302.) 
Cited  66  Oal.  86;  67  Cal.  281. 

689.  An  action  to  recover  the  amoont  dis- 
tributed to  the  plaintiff  by  the  decree  of  dis- 
tribution in  the  estate  of  a  decedent  should  be 
brought  afcunst  the  defendant  individually, 
and  not  in  his  representative  capacity.  (Me- 
lone  V.  Davis,  67  OaL  279.) 

G90.  In  an  action  to  recover  a  distributive 
share  of  an  estate  the  complaint  need  not 
allege  a  demand  on  the  defendant  as  executor 
or  administrator*  The  action  itself  is  a  suffi- 
cient demand.  (Melone  v.  Davis,  67  Cal. 
279.) 

Action  for  distributive  share,  executor  ab- 
sent from  state  is  not  necessary  party.  See 
Executors  and  Administrators,  486. 

Action  bydistributee  for  land  lost  by  negli- 
gence. SeeJEiXecutors  and  Administrators,  324. 

Action  on  claim,  allc^tion  of  presentation 
of.  See  Executors  and  Administrators,  823, 
•tseq. 

691.  Administrator  who  neglects  to  pay 
over  to  a  distributee  the  amount  awarded  him 
by  the  decree  of  distribution  is  liable  for  legal 
interest  thereon  from  the  time  payment  was 
ordered,  and  is  not  entitled  to  reimbursement 
for  taxes  subsequently  paid  by  him  on  the 
distributive  share.  (Melone  v.  Davis,  67  Cal. 
279.) 

Interest  on  legacy.    See  Wills,  21, 11. 

ESTATES  OF  HmEBITA^CE. 

Definition  of.     See  Estates  of  Deceased 
Persons.  YIU,  4,  b. 

ESTIMATES. 

Street   improvements,  making  estlinateB. 
Bee  Streets,  XII,  6w 

ESTOPPEL. 

I.  General  Doetrines  of. 
n.  Infants,  Married  Women  •r  Pnbliey 

Whether  Bonnd  by. 
in.  By  Pleading  or  Matter  •f  Beeord. 
IT.  By  Deed. 

T.  Equitable   Estoppel  or  Estoppel    in 
Pals. 

1.  Oeneral  Rules  cm  to  and  EUmenti  oj, 

2.  AdmiMionsorStaiemenUinCofUraetMt 

Beceipta,  or  WiUs, 
8.  By  AcU,  DeclaraHoMf  AdnUuionif  or 

Disclaimers. 
4.  By  Silence^  Consentf  or  Delay, 

TI.  Pleading,  Evidence^  Instmctionsy  and 

Finding  of. 

Abandonment.  estopx>el  in  pais  is  not  ele- 
ment oL    See  Abandonment,  11. 

Officers,  estoppel  of.  See  Offices  and 
Officers,  yn,  8. 


Ooonty  treasurer,  estoppel  of  todeny  monef 
belonn   to  county.     See  Treasurers,  2. 

Heirs  have  no  greater  rights  than  anosator. 
See  Trusts  and  Trustees,  124. 

I.  €toneral  Boetrinea  •£> 

1.  Transaction,  imbued  with  tetal  infirmity 
of  beinj;  in  violation  of  law,  cannot  be  purged 
of  its  mfirmitv  by  means  of  an  eatoppeL 
(Martin  v.  Zdlerbach,  88  Cal.  800.) 

2.  Doctrine  of  estoppel  which  may  be  said 
to  be  founded  upon  the  adage  that  **  the  truth 
is  not  to  be  spoken  at  all  times*'  is  a  harsh 
one,  and  is  never  to  be  applied  except  where 
to  allow  the  truth  to  be  told  would  consummate 
a  wrong  to  the  one  party  or  enable  the  other 
to  secure  an  unfair  advantage.  (Franklin  v. 
Merida,  85  Cal.  568.) 

Cited  76  Cal.  480:  denied  2  8.  Dak.  218. 

8.  Estoppels  are  mutual,  and  bind  both 
parties  or  neither.  (Schuhman  v.  Garratt,  16 
Cal.  101.) 

n.  InfkniB,  Married   Woaen  ar  Pnblle, 
Whether  Bonnd  by. 

4.  The  doctrine  of  estoppel  has  no  applica- 
tion to  infants.  (Lackman  v.  Wood,  25  OaL 
147.) 

5.  Infants  and  married  women  are  incar 
IMibleof  giving  any  binding  assent  to  a  restrio 
tion  of  tneir  rights  to  land  claimed  under  a 
Mexican  grant,  or  of  making  anjr  disclaimers 
in  respect  to  such  riffhts  which  will  bind  theni 
as  an  eetoppeL  (Mahoney  v.  Van  Winkle, 
21  CaL  552.) 

6.  The  doctrine  of  estoppel  in  pais  has  no 
applicatidn  to  the  estates  of  married  women. 
The  act  ol  1850  is  enabling,  and  the  estata 
vests  only  after  compliance  with  the  mode  of 
conveyance  prescribed  by  the  act.  (Morriaon 
V.Wilson,  13  Cal.  494.) 

Cited  1  Mont.  561 ;  8  Mont.  184. 

7.  The  title  of  a  married  woman  cannot  be 
divested  b^  an  estoppel  based  upon  the  fact 
of  her  talong^possession  under  a  bad  title, 
(Morriaon  v.  Wilson,  18  CaL  494.) 

8.  A  married  woman  is  not  estopped  to  dis- 
pute tbe  validity  of  a  mortgage  pven  by  her 
upon  her  separate  estate,  but  which  is  invalid 
by  reason  of  a  defective  acknowledgment, 
when  it  does  not  appear  either  that  the  debt 
to  secure  which  the  mortgage  was  given  was 
for  money  advanced  to  her  or  for  any  thing  of 
which  she  had  the  benefit,  or  that  the  mort- 
gagee was  deceived  into  allowins  the  debt  to 
be  contracted  upon  the  faith  of  her  executing 
a  mortgage  to  secure  it.  (Tolman  v.  Smith, 
74  Cal.  845.) 

9.  If  a  married  man,  by  will,  devises  his 
real  estate  to  his  wife,  and  the  same  is  com- 
munitv  property,  and  there  is  nothing  on  the 
face  01  the  will  to  show  that  he  intends  to  de- 
vise more  than  the  undivided  half  which  is 
subject  to  his  testamentary  disposition,  and, 
after  the  death  of  the  testator,  the  executor, 
under  a  power  of  sale  in  the  will,  and  in  ig« 
norance  of  the  law  which  allows  the  wifet^to 
inherit  one-half  of  the  community  property, 
sells  and  conveys  the  right  of  the  testator  to 
all  the  land,  and  the  purchaser,  also  in  igno- 
rance ol  the  law,  supposes  he  is  buying  the  en- 
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tire  property,  and  the  wife,  also  in  ignorance 
of  the  law,  reoeivea  the  parchaae  money,  she 
isoea  not  thereby  waive  her  rig^t  to  the  un- 
divided half  of  the  property  which  the  statute 
permiti  her  to  inherit.  (Kiug  ▼.  Lagrange, 
foCal.S28.) 
Cited  8B  Gal.  589. 

10.  In  such  case  there  is  no  alternative  by 
which  the  widow  is  required  to  elect  whether 
8ho  will  take  under  the  will,  or  repudiate  it 
and  daim  her  inheritance  under  the  statate. 
(King  V.  Lagrange,  50  Gal.  828.) 

dted  81  GaL  242,  243. 

11.  The  wife  is  not  estopped  in  favor  of  a 
pordiaaer  under  a  contract  of  sale  signed  by 
nerself  and  husband,  which  she  fails  to  ac- 
knowledge, to  deny  her  separate  interest  in 
the  property,  by  her  mere  failure  to  give  ex* 
press  notice  to  the  purchaser  that  she  claims 
t  definite  interest  in  the  property,  or  to  inform 
him  of  the  nature  and  extent  of  such  interest ; 
nor  can  any  estoppel  be  founded  against  her 
in  such  case  upon  the  mere  legal  maxim  that 
she  must  be  condusivelv  presumed  to  know 
the  law  that  such  unacknowledged  contract 
was  her  husband's  sole  contract,  since  the 

Saestion  of  her  knowledge  as  to  whether  her 
nsband  asserted  bv  the  contract  a  right  to 
dispose  of  the  whole  property,  without  her 
consent,  ia  one,  not  of  legal  fiction,  but  of 
setoal  knowledge,  motives,  and  intentions. 
(Jackson  v.  Torrence,  83  Gal.  521.) 

12.  Although,  as  a  general  rule,  no  right  to 
any  part  of  public  streets  can  be  acquired  by 
adverse  use  it  seems  that,  in  exceptional 
cases,  the  principle  of  estoppel  in  pais  may  be 
invoked  against  the  public,  leaving  the  court 
to  decide  the  question  not  by  the  mere  lapse 
of  time,  but  upon  all  the  circumstances  of  the 
case,  as  right  and  justice  may  require.  (Gity 
d  Fresno  v.  Fresno  Ganal  and  Irrigation  Go., 
K  GaL  179.) 

Oity  cannot  set  up  right  of  state  to  defeat 
daim.    See  San  Francisco,  72. 

City,  estoppel  of  to  assert  title  to  property 
told  without  authority.  See  San  Francisco, 
W,  et  seq. 

Caty  is  not  estopped  to  deny  title  by  what 
acts.    See  StreeU,  16. 

State,  estoppel  of  by  acta  of  officers.  See 
San  Francisco,  266. 

What  statutes  do  not  estop  state.  See 
Watercourses,  200. 

JUL  By  Pleading  or  Matter  of  Beeord. 

18.  A  defendant  is  estopped  from  proving 
the  averments  of  his  answer  to  be  false. 
(WilooxBon  V.  Burton,  27  Gal.  228;  Bmsie  v. 
Gates,  96  Gal.  265.) 

14.  Where  a  party  made  defendant  in  a  fore- 
doBure  suit,  as  claiming  some  interest  in  the 
land,  sets  up,  as  a  full  defense,  a  tax  title,  he 
cannot  object,  afterward,  that  equity  has  no 
jurisdiction  over  tax  titles.  (Kelsey  v.  Abbott, 
18  Gal.  609.) 

15.  If  action  be  improperly  commenced,  the 
party  brin^png  it  having  obtained  the  benefit 
cannot  avoid  the  responsibility  he  may  have 
thns  incurred  by  pleading  his  own  misfeas- 
ance. (Turner  v.  Billagram,  2  Gal.  520.) 
Cited  2  Or.  819. 


Pleading  estoppel  by  matter  of  record*  See 
post,  VI. 

Pleadings,  pleader,  whether  bound  l^.  See 
Pleading andlhractice,  VII,  10. 

Estoppel  from  election  of  remedies.  See 
Election. 

Pleadings  in  ejectment,  estoppel  from.  See 
Ejectment,  V,  6. 

Glaiming  want  of  verification  of  one's  own 
pleading.    See  Homestead,  804. 

16.  Where  plaintiff  had  possession  under  a 
deed  duly  recorded,  and  the  defendant  having 
entered  with  notice  of,  and  in  subordination 
to,  plaintiff's  title,  cannot  be  permitted  to 
deny  it  in  an  action  of  ejectment.  (Stephens 
V.  Mansfield,  11  Gal.  863.) 

17.  Act  of  husband  in  filing  petition  for  let- 
ters of  administration  on  his  aeceased  wife's 
estate,  setting  forth  therein  that  the  land  in 
controversy  was  his  wife's  separate  estate, 
and  causing  the  same  to  be  sold  as  such  by 
order  of  the  probate  court,  does  not  estop  a 
grantee  of  the  husband,  in  an  action  to  quiet 
title  against  a  grantee  of  the  purchaser  of  the 
property  as  the  estate  of  the  wife,  at  the  pro- 
bate sale,  from  showing  that  uie  property 
was  community  property,  and  belongs  to  the 
husband.    (Dean  v.  Parker,  88  Gal.  283.) 

18.  H.,  who  had  no  title,  commenced  an  ac- 
tion against  G.,  then  in  possession,  to  recover 
a  tract  of  land.  The  title  was  in  G.,  who, 
during  the  pendency  of  the  action,  conveyed 
to  B.  Soon  after,  and  before  the  trial,  B. 
delivered  up  his  deed  to  G.,  and  the  same 
was  destroyed,  and  at  the  same  time  G.  ex- 
ecuted and  delivered  to  the  plaintiff  H.  a 
deed  of  the  same  land.  H.  then  stipulated 
that  G.  have  judgment,  which  was  rendered 
accordingly.  After  judgment,  G.'s  deed  to  H. 
was  surrendered  up  and  destroyed,  and  G. 
again  conveyed  to  B.  G.  knew  nothing  of 
these  transactions.  B.  then  sued  G.  to  recover 
possession  of  the  land.  Held,  that  B.  was 
not  estopped  by  the  judgment  of  G.  against 
H.  from  setting  up  title  as  against  G.,  and 
that  the  judgment  Is  not  evidence  tending  to 
show  an  estoppel.  Held,  further,  that  these 
facts  did  not  constitute  an  estoppel  in  pais. 
(Bowman  v.  Gudworth,  31  Gal.  148.) 

19.  A  party  cannot  rely  upon  a  judicial 
determination  of  an  issue  by  way  of  estoppel, 
and  also  upon  proof  of  the  facts  upon  which 
the  determination  is  based.  (Megerle  v. 
Ashe,  S3  Gal.  74.) 

Judgments,  estoppel  from.  See  Judgments, 
X,9. 

£stoppel  of  one  tenant  in  common  from 
judgment  against  another.  See  Gotenancy, 
171,  et  sea. 

Order  for  payment  of  judgment  as  estop- 
pel.   See  Supervisors,  60. 

Reversal,  order  denying  motion  to  set 
aside,  sale  after  as  estoppel.  See  Appeals, 
8120. 

Validity  of  appointment  of  guardian,  estop- 
pel to  deny.    Bee  Guardian  and  Ward,  U,  5. 

Estop^l  to  dispute  validity  of  award.  See 
Arbitration  and  Award,  47. 

Estoppel  by  record.    See  Judgments,  292. 

Order  appointing  executor,  estoppel  from. 
See  Executors  and  Administrators,  24. 
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SherifPa  xetom,  estoppel  from.  See  Ex- 
ecations,  404. 

Inventory,  estoppel  from  statements  in. 
See  Executors  and  Administrstora,  VI,  1. 

Stipulation,  e8topi>el  arisii^^  from.  See 
App^s,  1282;  Depositions,  24,  et  seq. ;  Stip- 
nlations,  VIII. 

One  claiming  under  Van  Ness  ordinance, 
estoppel  of.    See  San  Francisco,  XIV,  7,  L 

Void  ordinance  as  estoppel.  See  Ordinances, 
112. 

IT.  Bj  Deed. 

20.  Party  is  not  allowed  to  controvert  dec- 
laration he  has  made  by  deed.  (Tartar  v. 
Hall,  8  Gal.  263.) 

21.  A  party  making  a  deed  is  not  estopped, 
as  between  the  original  parties  to  it,  by  re- 
citals unnecessary  to  the  conveyance.  (Osborne 
V.  Endicott.  6  Cal.  149.) 

Cited  22  Cal.  692. 

22.  If  one  who  is  not  the  owner  of  a  lot  of 
land  executes  a  deed  of  it  to  another,  and  the 
grantor  is  afterwards  placed  in  possession  of 
the  lot  by  the  real  owner,  he  may  avail  him- 
self of  this  fact  as  a  defense  in  ejectment 
brought  against  him  by  the  grantee.  (Frank- 
lin V.  DorUmd,  28  Cal.  176.) 

23.  Without  the  element  of  deceit  there  can 
be  no  estoppel ;  and  if  one  of  the  grantors  in 
a  deed  of  trust  did  not  intentionally  deceive 
or  do  any  thing  to  mislead  a  purchaser  from 
the  trustee,  who  relied  upon  the  representa- 
tion of  the  trustee  that  he  had  the  power  to 
convey  certain  lands  of  the  grantor,  which 
the  trustee  did  not  own,  and  which  the  deed 
gave  him  no  power  to  convey,  the  srantor  is 
not  estopped  from  denying  the  title^f  such 
purchaser.    (Watson  v.  Sutro,  86  Cal.  600.) 

24.  The  grantee  in  fee  who  owes  no  dut^r  to 
his  ^ntor  is  not  estopped  from  disputing 
the  title  of  such  grantor.  ( Wenzel  v.  Schultz, 
100  Cal.  260.) 

26.  Executor  is  estopx)ed  by  recitals  in  his 
deed  that  he  was  sucn  executor  and  had  re- 
ceived letters  testamentary  from  the  probate 
court.    (Larco  v.  Casaneuava,  30  Cal.  660.) 

26.  Where  a  purchaser  at  the  probate  sale 
entered  both  under  the  deed  of  the  adminis- 
tratrix, which  vested  in  him  the  estate  in  the 
property,  and  also  under  a  quitclaim  deed 
from  her  individually  as  heir,  her  right  as 
such  being  bound  by  the  prior  decree  of  fore- 
closure and  sale  in  the  action  to  enforce  the 
street  assessment,  to  which  she  was  a  party, 
he  is  not  estopped  by  such  quitclaim  deed 
from  asserting  nis  rights  under  the  probate 
sale,  though  he  had  actual  notice  of  the  fore- 
closure sale  in  that  action.  (Wood  v.  Curran, 
99  Cal.  137.) 

27.  A  party  who  accepts  a  conveyance  of  an 
undivided  interest  in  a  tract  of  land,  which 
in  terms  declares  that  it  is  in  lieu  of  a  previ- 
ous deed  conveying  specific  portions  of  the 
land  by  metes  and  bounds,  is  estopped  from 
claiming  under  the  previous  deed,  in  equity 
he  is  divested  of  his  former  title.  (Emeno  v. 
Alvarado,  64  Cal.  629.) 

Cited  77  Cal.  608. 

28.  The  defendant  bought  of  the  plaintifi  a 
pre-emption  ri^ht  to  a  tract  of  land,  the  title 
to  whidi  was  in  the  United  StateiB,  took  a 


deed  for  it,  and  cave  his  note  for  the  piirchaa» 
monej,  secnrea  by  his  mortgage  of  the 
premises  conveyed.  The  plaintiff  brought 
suit  for  the  recovery  of  the  note  and  mort- 
gage, and  defendant  pleaded  want  of  con- 
sideration. Held,  that  the  mortgage  operated 
an  estoppel  to  the  defense  set  np.  (Tartar  t. 
Hall,  3  Cal.  263.) 

Cited  4  Cal.  260;  14  Gal.  634;  31  Gal.  467;  98 
Cal.  619. 

29.  Where  the  plaintiff  and  defendant  both 
derive  title  to  land  from  the  same  person,  the 

Slaintiff  is  estopped,  by  his  purchase,  from 
enying  the  title  of  the  common  grantor  for 
the  purpose  of  establishing  a  title  in  himself 
by  virtue  of  location  of  the  land  under  school 
land  warrants.  (Ellis  v.  Jeans,  7  Cal.  409.) 
Cited  8  Cal.  402;  9  Cal.  600. 

30.  When  two  or  more  persons  separately 
purchase  distinct  parcels  of  land  from  a  com- 
mon grantor,  who  possesses  the  same  under 
an  invalid  title,  and  one  of  them  afterwarda 
acquires  the  true  title  to  the  whole,  he  does 
not  hold  the  true  title  as  trustee  for  tne  other, 
nor  is  he  estopped  from  denying  that  the 
purchase  from  the  holder  of  the  invalid  title 
was  void.    (Collins  v.  Bartlett,  44  Cal.  371.) 

31.  A  deed  of  land  executed  by  a  defendant 
in  an  action  of  ejectment,  to  which  the  plain- 
tiff in  the  action  is  an  entire  stranger,  cannot 
operate  in  that  action  as  an  estoppel  by  deed 
upon  the  defendant  who  execatea  it.  (Frank- 
lin V.  Borland,  28  Gal.  176.) 

32.  The  acceptance  of  a  deed  does  not,  in 
favor  of  a  stranger— that  is,  one  neither  party 
nor  privy  to  the  deed— estop  the  grantee  in 
fee  from  showing  that  the  grantor  had  no  title 
at  the  date  of  the  deed^  (Schuhman  v.  Gar^ 
ratt,  16  Cal.  100.) 

Cited  36  Cal.  639. 

33.  As  a  person  neither  party  or  privy  to  a 
deed  is  not  bound  to  acknowledge  a  title 
under  it,  so  the  grantee  in  the  deed  is  not 
bound  by  it  in  favor  of  such  person.  (Schuh- 
man V.  Garratt,  16  Gal.  100.) 

34.  Whether  this  principle  would  be  affected 
by  the  fact  that  the  ^prantee  in  sue-  case  ob- 
tained actual  possession  under  his  deed,  not 
determined.  (Schuhman  v.  (jrarratt,  16  Cal. 
100.) 

Pleading  estoppel  by  deed.   See  post,  VI. 

Married  woman  is  not  estopped  Dv  defect- 
ively executed  mortgage.    See  ante,  II. 

Grantor  in  deed,  estoppel  of.  See  Deeds, 
VIII,  4. 

Vendor  of  mining  claim,  estoppel  of.  See 
Mines  and  Mining,  Xll,  2. 

Between  parties  claiming  under  a  common 
source  of  title.    See  Ejectment,  XIV,  6. 

Estopi>el  from  recitals  in  deed.  See  Deeds, 
371. 

Deed  of  release,  estoppel  from.  See  Parti- 
tion, 26. 

Who  estopped  by  recitals  in  sheriff's  deed. 
See  Executions,  381. 

Husband  conveying;  cannot  set  up  want  of 
power.    See  Husluina  and  Wife,  266. 

Vendor  or  vendee,  estoppel  of.  See  Vendor 
and  Vendee,  VI. 

Creditor,  when  estopped  to  deny  validity  of 
conveyance.  See  Fraudulent  Conveyances, 
196. 
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Tlllt,  flitoppel  to  deny.     See  Ejectment, 


Morteige,  estoppel  ariBing  from.   SeeMort- 

Chattel  mortgage,  estoppel  aiiaiiig  from. 
See  Mortgages,  XXI,  8. 

Donor,  estoppel  of.    See  Dedication,  III. 

After-acquired  title.  See  Dedication,  III ; 
Deeds,  Yin,  4 ;  Mortgages,  YU,  5. 

T.  EQiitable  Estoppel  or  Estoppel  in  Pals. 

/.  6$n9nU  Bul99  m  to  and  ElomMU  of. 

S5.  At  common  law  a  purely  equitable  estop- 
pel, or  purely  equitable  title,  could  not  be  en- 
tertained, even  if  it  were  represented  upon 
the  leoord.    (Clarke  v.  Huber,  25  Gal.  693.) 

36.  Equitable  estoppels  are  founded  solely 
on  theory  that  to  permit  the  party  to  main- 
tain the  riffht  whicn  he  asserts  womd  operate 
ae  a  legal  fiaud  upon  his  adversary,  (f'arish 
T.  Goon,  40  Gal.  8^.) 

37.  Parties  cannot  avoid  consequences  of 
their  acts  knowingly  and  voluntarily  done. 
(Gunter  v.  Laffan,  7  Gal.  688.) 

38.  Estoppel  in  pais  can  have  no  more  force 
or  effect  in  binding  the  parties  than  would  a 
contract  indudinff  the  subject  matter  urged 
by  way  of  estoppel.  (Thompson  v.  Doaksum, 
68  Gal.  693.) 

CSted  80  Gal.  6. 

39.  Same  rules  of  law  relating  to  estoppel 
in  pais  apply  to  mining  ground  as  anv  other 
real  estate  claimed  under  a  similar  iind  of 
title.    (Kelly  v.  Taylor,  23  Gal.  11.) 

Cited  72  Gal.  313;  1  Gol.  668;  11  Mont.  827. 

4D.  A  party  cannot  be  estopped  by  matters 
in  pais  unless,  at  the  time  the  estoppel  was 
wonced,  he  held  the  tide.  (Marquart  v. 
Bndford,  43  Gal.  626.) 

41.  A  party  will,  in  many  instances,  be  con- 
daded  by  his  declarations  or  conduct,  which 
have  influenced  the  conduct  of  another  to  his 
injury.  The  party  is  said,  in  such  cases,  to  be 
estopped  from  denying  the  truth  of  his  ad- 
missions. But  to  the  application  of  this  prin- 
ciple, with  respect  to  tne  title  of  pro]^rty,  it 
moat  appear  (1)  that  the  party  makmg  the 
admission  by  his  declarations  or  conduct  was 
npprised  of  the  true  state  of  his  own  title ; 
(2)  that  he  made  the  admission  with  the  ex- 
press intention  to  deceive,  or  with  such  care- 
feae  and  culpable  negligence  as  to  amount  to 
eoDfltmctive  fraud ;  (3)  that  the  other  party 
▼as  not  only  destitute  of  all  knowledge  of  the 
troe  state  of  the  title,  but  of  the  means  of 
acquiring  such  knowledge:  and  (4)  that  he 
rehed  directly  upon  such  admission,  and  will 
be  injured  by  allowing  its  truth  to  be  dis- 
proved. There  must  be  some  degree  of  turpi- 
tude in  the  conduct  of  a  party  before  a  court 
of  e(^uity  will  estop  him  from  the  assertion  of 
bis  title,  the  effect  of  the  estopi>el  being  to 
forfeit  his  propertv  and  transfer  its  enjoyment 
to  another.  (Biddle  Boggs  v.  Merced  Mining 
Co.,  14 Gal.  279,  cited  16Gal. 626, 17  Gal.  402, 
23  Gal.  16,  306,  24  Gal.  281,  26  Gal.  40,  31  Gal. 
158,494,  37  Gal.  60,  38  Gal.  316,  44  Gal.  166, 
47  Gid.  377, 64  Gal.  69, 196. 69  Gal.  266.  71  Gal. 
175, 182, 72  Gal.  313, 73  Gal.  288,  75  Gal.  133, 76 
Gal.  262,  429,  432,  78  Gal.  61,  86  Gal.  263,  88 
Gil.  288,  89  Gal.  543,  6  Dak.  169,  3  Mont.  321, 
Cal.  Dianr,  Vou  IL~7a 


distinguished  43  Gal.  602 ;  Green  v.  Pret^ 
man,  17  Gal.  401 ;  Martin  v.  Zellerbach,  88 
Gal.  300,  cited  80  Gal.  6,  6  Gd.  249,  6  Dak. 
401.) 

42.  The  doctrine  of  estoppel  in  pais  pro- 
ceeds wholly  on  the  theory  that  the  party  to 
be  estopped  has,  by  his  declarations  or  con- 
duct, misled  another  to  his  prejudice,  so  that 
it  would  be  a  fraud  upon  nim  to  allow  the 
true  state  of  facts  to  be  proved.  (Martin  v. 
Zellerbach,  38  Gal.  300.) 

43.  Without  the  element  of  deceit  there  can 
be  no  estoppel.  (Watson  v«  Sutro,  86  (}al. 
600.) 

44.  One  of  the  necessary  elements  of  an 
estoppel  is  that  the  partv  settins  it  up  was 
induced  to  act  by  the  conduct  or  curections  of 
the  party  sought  to  be  estopped.  (Bamhart 
V.  Fulkerth,  93  Gal.  497.) 

46.  It  is  an  essential  element  of  estoppel  by 
conduct  that  the  party  claiming  the  estoppel 
should  have  relied  upon  the  conduct  of  me 
other,  and  was  induced  bv  it  to  do  something 
which  he  would  not  otnerwise  have  done. 
(McGormick  v.  Orient  Ins.  Go.,  86  Gal.  260.) 

46.  To  constitute  an  estoppel  in  pais  there 
must  be  some  act  or  admission  or  neglect  to 
act  on  the  part  of  the  party  estoppra  upon 
which  the  other  party  has  acted  or  relied,  and 
in  consequence  thereof,  and  through  the  fault 
of  the  party  estopped,  has  placed  himself  in 
some  respect  in  a  worse  position  than  he 
otherwise  would  have  been.  (Bowman  v. 
Gudworth,  81  Gal.  148.) 

Gited  31  Gal.  440 ;  88  Gal.  816. 

47.  An  instruction  purporting  to  state  the 
law  upon  the  subject  of  estoppel  in  pais  is 
erroneous  if  it  omits  the  element  tbiat  the 
party  against  whom  the  estoppel  is  invoked 
made  toe  declaration  or  did  the  act  upon 
which  the  estoppel  is  sought  to  be  baaed, 
either  with  the  express  intention  to  deceive, 
or  with  such  careless  and  culpable  neffUgence 
as  to  amount  to  constructive  fraud.  And  the 
error  is  not  remedied  by  the  fact  that  in 
another  and  distinct  instruction  the  rule 
was  stated  with  more  accuracy.  (Griffeth  v. 
Brown,  76  Gal.  260.) 

48.  Before  a  party  can  urge  an  estoppel 
against  another  he  must  be  misled  by  th% 
conduct  of  the  other  as  to  facts  known  to  the 
latter.    (Burritt  v.  Dickson,  8  Gal.  113.) 

49.  When  an  estopi>el  in  pais  is  set  up 
a^nst  a  vendee,  arising  from  the  declara- 
tions of  his  vendor,  the  party  setting  it  up 
must  show  that  such  declarations  were  the 
main  inducement  to  their  act  in  obtaining  the 
right  in  controversy.  (Duell  v.  Bear  River 
etc.  Min.  Ck).,  6  Gal.  84.) 

Gited  1  Gol.  663. 

60.  If  it  does  not  appear  that  the  descrip* 
tion  of  the  land  in  a  deed,  bjr  a  defendant  m 
an  action  of  ejectment,  to  which  the  plaintiff 
in  the  action  is  an  entire  stranger,  was  in« 
sorted  in  a  deed  with  a  view  to  influence  the 
plaintiff  in  the  conduct  of  his  own  affairs,  or 
that  he  was  influenced  by  it  in  fact,  the  ele- 
ments of  an  estoppel  in  pais  are  lacking  also. 
(Franklin  v.  Dorland,  28  Gal.  176.) 

61.  In  an  action  to  recover  wheat  attached 
by  the  sheriff  in  plaintiff's  warehouse  as  the 
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property  of  the  attachment  debtor,  who  had 

Sledged  it  to  the  plaintiff,  to  whom  the  sheriff 
ad,  at  the  time  of  the  attachment,  tendered 
the^  amount  of  his  debt  and  lien  where  the 
plaintiff  claims  that  the  wheat  then  belonged 
to  another  person,  to  whom  the  attachment 
debtor  had  deeded  the  land,  and  the  defend- 
ant claims  that  the  plaintiff  was  estopped 
from  denying  the  ownership  of  the  wheat  by 
the  pledgor,  upon  the  ground  that  he  had  in- 
formed the  attorney  for  the  attaching  cred- 
itor, who  also  actea  as  agent  for  the  sheriff, 
that  the  wheat  belonged  to  the  pledgor  ana 
that  he  had  a  lien  on  it,  such  attorney  may 
testify  that  he  baaed  his  action  in  instruct- 
inff  the  sheriff  to  leyy  upon  the  property 
solely  and  entirely  upon  the  declaration  of 
the  plaintiff  and  tne  belief  that  such  declara- 
tion was  true.  (BamhartT.Fulkerth,08Gid« 
407.) 

Elements  ol    See  post,  Y.  3. 

Knowledge  or  means  of  knowledge.  See 
poet,  100. 

Pleadinff  e8topi>el  in  paia.    See  post,  YI. 

Equitable  estoppel  must  be  mutual.  See 
Fraud,  44. 

Estoppel  cannot  be  baaed  on  mere  con  jeo- 
tare.    See  Banks  and  Banking,  68. 

Purchasers  with  notice  cannot  set  up 
estoppel  in  pais.  See  Estates  of  Deceased 
Persons,  304. 

Be^stry  act,  estop^s  in  pais  are  not 
within.    See  Biegistration,  48. 

2.  Admi9MM  or  $tatBm9ni8  in  CantradB,  i?a- 

coiptB,  or  WUIb. 

62.  Written  admission  that  certain  sum  is 
due  on  contract,  signed  by  the  party  making 
the  admission,  does  not  estop  him  from  show- 
ing b^  parol  testimony  that  there  was  a  mis- 
take in  the  admission.  (Gradwohl  t.  Harris, 
29  Cal.  160.) 

53.  If  a  contract  to  pay  for  labor  in  a  mine, 
when  the  mine  was  sold  or  a  sufficient  sum 
realized  from  it  to  pay  the  plaintiff,  means 
that  the  defendant  was  the  owner  of  the 
mine,  he  will  not  be  allowed  to  deny  the  fact 
in  an  action  for  the  seryioes.  (Eaton  y. 
Bicheri,  83  Cal.  185.) 

54.  The  fact  that  the  bill  of  sale  accepted 
as  security  purported  to  transfer  a  specified 
number  of  catUe  does  not  estop  the  mort- 
gagees from  denying  that  they  receiyed  that 
number.    (Murdock  y.  Clark,  00  Cal.  427.) 

55.  One  who,  with  knowledge  of  all  the 
facts  and  circumstances  surrounding  the 
transaction,  giyes  to  the  sheriff  an  accountable 
receipt  for  property  leyied  upon  as  the  prop- 
erty pf  another,  is  estopped  from  afterwards 
asserting  ownership  in  nimself,  unless,  at  or 
before  the  ffiying  of  the  receipt,  he  made 
known  his  claim  to  the  officer.  (Dresbach  y. 
Minnis,45Cal.223.) 

56.  The  owner  of  property  attached  or  ley- 
led  upon  as  the  property  of  another  is  not  con- 
clusiyely  estopped  irom  showing  title  in  him- 
self because  ne  has  giyen  an  accountable  re- 
ceipt for  its  delivery  to  the  officer,  although 
the  receipt  admits  that  the  property  is  at- 
tached or  leyied  upon  as  the  property  of  the 
debtor,  if  he  makes  known  to  the  officer  his 
claim  at  or  before  the  time  the  receipt  is 


siyen.  But  if  he  fails  to  make  his  claim 
known,  and  thus  influences  the  conduct  of 
the  officer,  he  is  estopped  from  afterwaida  as- 
serting it|  provided  the  facts  and  dicam- 
Btances  relating  to  his  claim  were  then  known 
to  him.  (Bleyen  y.  Freer,  10  Cal.  172.) 
Cited  45  Cal.  224. 

Beceipt,  estoppel  by.    See  Treasurers,  8. 

Warehouse  receipt  as  an  estoppel.  See 
Warehousemen,  12,  et  seq. 

Beceipt  of  damages  aa  eatoppeL  See  High* 
ways,  52. 

57.  An  instrument  purporting  to  be  a  will 
executed  hj  P.,  after  reciting  that  he  had 
already  portioned  out  to  his  sons  their  respect- 
iye  lands,  contains  this  clause : ''  I  declare  that 
these  lands  comprehend  all  my  property  of 
the  Bancho  de  San  Antonio^  the  title  of  wnooe 
concession  and  possession  is  in  the  hands  of 
my  son  Y^ado,  and  which  lands  I  haye 
already  diyided  amqngst  my  sons  as  a  dona- 
tion inter  yiyos,  to  their  entire  satisfaction, 
and  which  donation  by  these  presents  I  do 
hereby  ratify."  Held,  that  the  hein  at  law 
of  P.,  and  all  persons  claiming  under  them, 
are  estopped  uj  these  recitals  from  denying 
that  a  title  had  passed  to  the  sons  in  con- 
formity therewith.  (Adams  y«  Tensing,  17 
Cal.  m.) 

Cited  22  Cal.  98;  54  Cal.  20. 

Bond,  estoppel  from.  See  Suretyship,  lY, 
3,  f. 

Bonds,  estoppel  to  dispute.   See  Bonds,  1. 8. 

Estoppel  of  sureties  on  appeal.  See  Ap- 
peals, 7^. 

Insufficient  justification,  surety  cannot  set 
up.    See  Suretyship,  7. 

Bail  bound  by  reatals  in  bond.  See  Bail,  89. 

Belease,  estoppel  of  one  able  to  read.  See 
Belease,  6. 

Tenant,  estoppel  of.  See  Landlord  and 
Tenant,  Yl,  1. 

Corporate  existence,  estoppel  to  deny.  See 
Corporations,  XI,  6. 

Contracts  of  corporations,  estoppel  to  deny 
yalidity  and  due  execution.  See  Corpora- 
tions, Vl,  8,  c 

Notice  spedfjring  boundaries,  estoppel 
from.    See  Mexican  Lands,  151. 

8.  By  Mct9f  OoehrafioM,  AdrnmionB,  or  Dm» 

el€um%r9. 

Estoppel  in  pais,  what  acts  do  not  create. 
See  ante,  18. 

Estoppel  of  married  woman  by  acts  in  pais* 
See  ante,  II. 

58.  Where  person,  by  word  or  conduct,  in- 
duces another  to  act  on  a  belief  in  the  exist- 
ence of  a  certain  state  of  facts,  he  will  be 
estopped  as  against  him  to  allege  a  different 
state  of  facts.  (Dolbeer  y.  Liyingston,  100 
Cal.  617.) 

50.  Bepresentation  must  generally  be  state* 
ment  of  fact  in  order  to  work  an  estoppel, 
and  the  statement  of  a  proposition  of  law  will 
not  conclude  the  party  making  it  from  deny- 
ing its  correctness,  unless  it  is  understood  to 
mean  nothing  but  a  simple  statement  of  fact* 
(McKeen  y.  Naughton,  88  Cal.  462.) 

60.  Wheneyer  an  act  is  done  or  statement 
made  by  a  party  which  cannot  be  oontrayened 
or  contradicted  by  him  without  fraud  on  his 
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put  and  ininiy  to  others,  whose  conduct, 
withoat  iamt  on  their  part,  has  been  in- 
flnenoed  by  the  act  done  or  statement  made, 
ab/b  character  of  estoppel  will  attach  to  what 
would  otherwise  be  mere  matter  of  OTidence. 
(Bayis  t.  Davis,  26  Gal.  23.) 

81.  Statements^  to  operate  as  an  estoppel, 
most  be  made  with  the  express  intention  to 
deoeiye,  or  with  such  carelessness  or  culpable 
negligence  as  to  amount  to  constructive  fraud. 
In  accordance  with  this  rule  the  statements 
of  the  secretary  of  the  defendant  corporation, 
relied  on  as  estopping  it  &rom  setting  up  the 
priority  of  its  mortgage,  held,  not  to  operate 
as  an  estoppel.  (Montgomery  v.  Keppel,  75 
Gal.  128.) 

82.  To  constitute  an  estopi>el  in  pais  it  must 
be  shown  that  the  partv  claiming  the  benefit 
of  it  was  without  knowledge  of  his  own  legal 
rights,  and  of  the  means  of  acquiring  such 
knowledge;  that  the  person  sought  to  be 
estopped  has  made  an  admission  or  done  an 
set  wiHi  the  intention  of  influencing  the  con- 
duct of  the  other,  or  that  he  had  reason  to  be- 
lieve would  influence  his  conduct,  inconsist- 
ent with  the  evidence  he  proposes  to  give  or 
the  title  he  proposes  to  set  up ;  that  the  other 
party  has  acted  upon  or  been  influenced  by 
such  act  or  declaration,  and  will  be  prejudiced 
by  allowing  the  truth  of  the  admission  to  be 
disproved.    (Lux  v.  Haggin,  60  Gal.  255.) 

^M«oent.  of  eatop^  in  p«e.     8ee  ante. 

63.  Although  it  is  generally  true  that  es- 
toppels bind  only  parties  and  privies,  yet  even 
parol  admissions  m^  be  conclusive  where 
they  have  had  the  effect  of  inducing  another 
to  alter  his  condition.  (Hostler  v.  Hays,  8 
Gal.  302.) 

64.  Where  the  plaintiff  offers  in  evidence 
certain  declarations  made  by  the  defendant, 
daiming  that  the  same  constitute  an  estoppel, 
evidence  is  admissible  on  behalf  of  the  de- 
fendant of  statements  made  by  the  plaintiff 
tending  to  show  that  he  placed  no  reliance 
Qjpon  the  declarations  of  the  defendant  at  the 
tune  they  were  made,  and  did  not  then  regard 
them  as  an  estoppel.  (Mitchell  v.  Amador 
Ganal  etc.  Go.,  75  Gal.  464.) 

65.  The  intention  with  which  the  dedaia- 
tion  is  made  is  not  material,  except,  perhaps, 
when  the  communication  is  confidential.  It 
is  the  fact  that  the  declaration  has  been  acted 
upon  by  others  that  constitutes  the  liabUity 
to  them.  Nor  does  it  make  any  difference 
whether  the  thing  admitted  was  true  or  false. 
(Mitchell  V.  Bee<^  9  Gal.  204.) 

66.  Where  the  grantee  of  a  deed  of  trust 
held  it  in  part  as  security  for  the  fees  of  an 
attorney  of  the  grantor,  subject  to  his  own 
advances  to  the  grantor,  but  without  includ- 
ing the  name  of  the  attorney  in  the  deed,  and 
indading  such  fees  in  the  amount  recited  in 
the  deed  as  due  to  himself,  and  such  attorney 
was  employed  to  foreclose  the  deed  of  trust, 
and  advised  the  trustee  that  he  could  pur- 
chase the  property  at  a  sale  under  the  fore- 
dosare,  and  hold  it  discharged  of  the  trust, 
the  attorney  and  his  representatives  are  es- 
topped to  daim  that  the  result  of  the'  pro- 
oeedingB  is  contrary  to  what  he  advised,  upon 


the  ground  that  the  attomery  was  not  made  a 
party  defendant  to  the  foreclosure  suit.  (Fel- 
ton  V.  Le  Breton,  92  Gal.  457.) 

67.  Fact  alone  that  one,  as  attorney  in  ffu;t 
for  another,  executes  to  third  person  deed  of 
land  does  not  constitute  an  equitable  estoppel 
so  as  to  prevent  the  person  who  thus  acted  as 
attorney  in  fact  from  afterwards  setting  up  a 
title  to  the  property  acquired  by  him  from 
the  person  for  wnom  he  acted  as  attomev  in 
fact  Defore  he  executed  the  deed.  (Smith  v. 
Penny,  44  Gal.  161.) 

Gited  88  Gal.  288. 

68.  Where  declarations  of  grantor  controlled 
conduct  of  grantee  in  the  purchase  of  land, 
the  grantor,  and  those  subsequently  claiming 
under  him,  are  estopped  from  the  assertion 
of  any  interest  in  the  land  in  opposition  to 
the  title  of  such  grantee.  (Stanley  v.  Qreen, 
12  Gal.  148.) 

Gited  25  Gal.  697. 

69.  Admission  made  to  third  party  not 
connected  with  plaintiff  does  not  operate  as 
an  estoppel  in  favor  of  plaintiff.  (Moore  v. 
Boyd,  74  Gal.  167.) 

Gited  78  Gal.  61. 

70.  Where  transfer  of  property  is  made  un- 
der advice  of  third  party,  neither  the  partv 
who  advised  the  transfer  nor  his  assignee  with 
notice  is  estopped  to  deny  the  validity  and 
sufficiency  of  the  transfer  under  the  statute 
of  frauds.    (Sexey  v.  Adkison,  40  Gal.  408.) 

71.  Where  express  declaration  of  third 
partv  is  not  confidential,  but  general,  and  this 
is  afterwards  acted  on  by  others,  the  partv 
making  the  declaration  is  estoppea.  (Mi&hell 
V.  Beed,  9  Gal.  204.) 

72.  To  estop  partv  from  claiming  goods  as 
against  creditor  of  tnird  party  it  must  appear 
that  he  stated  to  the  creditor  himself  that  he 
had  sold  the  article  to  the  third  party,  and 
that  the  creditor  parted  with  some  right  or 
advantage  on  the  faith  of  the  information. 
(Goodale  v.  Scannell,  8  Gal.  27.) 

78.  Where  A,  the  owner  of  property,  repre- 
sents that  certain  property  in  his  possession 
belongs  to  B,  and  that  representation  coming 
to  the  ears  of  G,  a  creditor  of  B,  who  sues  out 
an  attachment  agunst  B,  and  seises  the  prop- 
ertv,  held,  that  A  is  estopped  from  setting  up 
a  claim  to  the  property.  (Mitchell  v.  lUecL 
9  Gal.  204.) 
Gited  9  Gal.  606. 

74.  An  attaching  creditor  of  the  bailee,  levy- 
ing on  the  money  in  the  hands  of  a  stake- 
holder with  whom  it  had  been  deposited  by 
the  bailee,  cannot  claim  that  the  bailor  is 
estopped  hj  having  allowed  the  bailee  to  use 
the  money  in  his  own  name,  when  the  specific 
money  was  in  question  ana  could  be  distin- 
guished. The  creditor  had  not  been  misled 
by  acts  or  declarations  of  the  bailor,  nor  had 
he  given  credit  to  the  bailor  by  reason  thereof. 
(Hardy  v.  Hunt,  11  Gal.  843.) 

Gited  15  Gal.  40. 

Estoppel  of  owner  by  representation  that  he 
held  property  as  pledgee  of  execution  debtor. 
See  post,  116. 

75.  The  complaint  alleged  that  the  plaintiff 
was  the  owner  of  a  ditch  and  right  of  way, 
and  that  defendant  claimed  an  adverse  inter- 
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eit  growing  <mt  of  a  contract  to  purchase 
from  the  Southern  Pacific  Bailroad  Company 
the  land  through  which  the  ditch  extended ; 
that  defendant,  prior  to  the  construction  of 
the  ditch,  agreed  and  assented  thereto,  and 
during  the  construction  stood  by  with  full 
knowledge  of  his  own  rights,  and  encouraged 
and  acquiesced  in  the  construction  thereof. 
But  there  was  no  all^ation  that  the  govem- 
ment  of  the  United  States,  or  the  railroad 
company,  or  the  defendant,  was  owner  of  the 
land  throueh  which  the  ditch  extended,  or 
that  the  defendant  was  in  possession  of  it,  or 
that  the  plaintiff  was  in  possession  of  the 
ditch  or  had  ever  run  water  through  it.  Held, 
the  general  ayerments  that  the  plaintiff  was 
the  owner  of  the  ditch,  and  that  defendant 
claimed  an  adverse  interest,  might,  perhaps, 
under  our  system  of  pleading,  have  consti- 
tuted a  cause  of  action,  but  from  the  specific 
statement  of  the  nature  of  plaintiff's  claim,  it 
clearly  appears  that  he  relied  upon  the  dec- 
larations and  conduct  of  the  defendant  as 
operating,  in  legal  effect,  a  grant  of  the  ease- 
ment, or  as  estopping  the  defendant  from 
denying  his  title  thereto.  The  facts  alleged  in 
the  complaint  do  not  constitute  such  a  cause 
of  action.    (Haven  t.  Seeley,  69  Cal.  494.) 

76.  In  order  to  constitute  an  equitable 
estoppel  with  respect  to  the  title  of  prop- 
erty It  must  appear  that  the  party  to  be 
estopped  has  made  admissions  or  declarations 
or  done  acts  with  the  intention  of  deceiving 
the  other  party  with  regard  to  the  title,  or 
with  such  carelessness  or  culpable  neglieence 
as  to  amount  to  a  constructive  fraud,  anoL  that 
at  the  time  of  making  the  admissions  or  dec- 
larations or  doing  the  act  he  was  apprised  of 
the  true  state  of  his  own  title,  and  that  the 
other  party  was  not  only  destitute  of  all 
knowledge  of  the  true  state  of  the  title,  but 
also  of  ful  convenient  or  read^  means  of  ac- 
quiring such  knowledge.  (Davis  v.  Davis,  26 
Cal.  23,  cited  31  Cal.  153, 439, 440,  494,  37  CJal. 
60,  38  Cal.  316, 48  Cal.  630,  44  Cal.  166, 46  Cal. 
662,  47  Cal.  377,  63  Cal.  142, 143,  68  C&h  141, 
76  Cal.  134,  76  Cal.  262,  86  Cal.  626,  88  Cal. 
288,  3  Mont.  228,  229;  Dean  v.  Parker,  88  Cal. 
283.) 

77.  A  disclaimer  of  title  to  land,  made  to 
one  who  has  no  claim  or  right  to  the  land  to 
which  the  disclaimer  applies,  cannot  operate 
as  an  estoppel  unless  the  person  to  whom  it  is 
made  is  directly  influenced  to  act  upon  it,  and 
does  so  act  upon  it  that  it  would  oe  a  fraud 
upon  him  to  permit  the  disclaimer  to  be  re- 
tracted. (Carpentierv.Thir8ton,24Cal.268.) 
Cited  26  Cal.  41 ;  72  Cal.  313. 

78.  Where  a  Mexican  grant  cedes  a  speci- 
fied quantity  within  a  lailger  area,  a  selection 
and  location  of  the  specific  quantity  may  be 
made  by  the  grantee,  under  such  circum- 
stances, and  accompanied  with  such  dis- 
claimers^ as  to  estop  nim  from  the  assertion 
of  any  title  or  ri^ht  to  the  possession  of  the 
remainder,  existing  within  the  exterior 
boundaries  of  the  general  tract^  until,  by  the 
action  of  the  government,  it  is  determined 
that  his  claim  under  the  grant  shall  be  satis- 
fied by  land  elsewhere  selected.  (Mahoney 
V.  Van  Winkle,  21  Cal.  552.) 

Cited  24  Cal.  282,  678 ;  38  Cal.  66 ;  64  Cal.  497. 


79.  The  grantee  of  land  from  the  Mexican 
government  is  not  estopped  from  recovering 
possession  of  the  same  according  to  the  bonn<f 
ariee  finally  surveyed  by  the  united  States, 
from  the  fact  that  such  grantee,  before  such 
survey,  told  the  occupant  that  the  land  in 
controversy  was  public  land,  and  not  within 
the  limits  of  his  grant,  and  that  the  occupant, 
after  being  thus  told,  put  valuable  improve- 
ments on  the  land.  (Love  v.  Shartaer,  81 
Cal.  488.) 

80.  The  private  survey  of  Fremont  in  18^. 
and  his  presentation  of  the  same  to  the  boara 
of  land  commissioners,  as  embracing  and 
identifying  the  tract  he  claimed,  and  subse- 
quent public  and  repeated  disclaimers  by 
him  at  the  time  the  defendant  took  posses- 
sion of  the  premises  in  controvers;^  in  1851, 
and  afterwaras,  up  to  July,  1855,  of  any  title 
or  claim  to  the  property,  and  of  any  title  or 
claim  to  any  land  within  the  exterior  bounds 
of  the  grant  to  Alvarado,  except  that  desig- 
nated in  his  survey,  and  the  fact  that  he 
knew  of  the  occupation  and  improvements  of 
the  defendant  from  the  time  possession  was 
taken,  without  forbidding  the  same  or  claim- 
ing the  premises  until  July,  1855,  do  not  estop 
him  from  claiming  the  premises  under  his 
patent,  there  being  no  proof  that  he  made 
such  declarations  and  disclaimers  willfullv,  or 
that  he  intended  to  deceive  or  defraua  de- 
fendant or  influence  its  conduct.  (Biddle 
Boggs  V.  Merced  Mining  Co.,  14  Cal.  279.) 

81.  B  was  the  owner  of  a  lot  of  land ;  C  had 
it  inclosed,  and  was  residing  on  it,  and 
claimed  to  own  it;  D  bargained  with  C  to 
purchase  it  from  him,  but  before  making  the 
purchase  called  on  B  and  told  him.  she  wished 
to  buy  the  lot  of  C,  and  B,  in  reply,  disclaimed 
having  any  claim  or  title  thereto.  D,  relyine 
on  this  disclaimer,  purchased  the  lot  of  C  and 
paid  its  full  value.  D.  at  the  time,  was  not 
destitute  of  all  knowledge  of  the  true  state  of 
the  title.  B,  when  he  made  the  disclaimer, 
was  not  apprised  of  the  true  state  of  his  own 
title,  nor  did  he  intend  to  deceive  or  defraud 
D,  nor  was  he  guilty  of  gross  carelessness  or 
culpable  negligence.  Held,  that  these  facts 
did  not  estop  B  or  his  grantee  from  after- 
wards setting  up  title  to  and  recovering  pos- 
session of  the  lot  from  D.  (Davis  v.  Davis,. 
26  Cal.  23.) 

82.  Where  H.,  being  the  owner  of  the  undi- 
vided hfdf  of  a  parcel  of  land,  and  believing 
that  he  was  the  owner  of  the  other  half,  en- 
tered thereon,  and  M.,  who  held  the  legal  title 
to  the  other  hidf,  but  believed  the  title  was  in 
H.,  withdrew  from  the  possession,  and  it  ap- 
peared that  M.  did  not  attempt  to  practice 
any  deception  upon  H.  in  surrendering  the 
possession,  but  li.  was  as  well  informed  of 
the  state  of  the  title  as  M.,  and  did  not  reW 
ux)on  any  admission  or  conduct  of  M.,  hela, 
that  the  withdrawal  of  M.  did  not  estop  him 
from  afterwards  asserting  his  title  at  any^ 
time  within  the  period  fixed  by  the  statute 
of  limitations.  (Davenport  v.  Turpin,  43  Cal. 
697.) 

83.  If  one  man  makes  a  bargjain  with  an- 
other for  land,  the  latter  claiming  the  title 
and  the  right  to  sell  it,  and  this  is  done  in  the 
presence  and  at  the  instigation  of  a  third 
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party  who  has  the  title,  the  third  is  estopped 
from  setting  up  the  title  as  against  the  par- 
chaser,  and  all  persons  in  privity  with  such 
third  person  are  likewise  estopped,  unless 
they  are  purchasers  for  valuahle  consideration 
witoout  notice.  (Snodgrass  v.  Bicketts,  IS 
Cal.  350.) 

84.  P.,  in  possession  of  a  vessel,  appoints  a 
master.  The  plaintiff  (who  sets  up  a  claim 
to  the  vessel)  entered  into  a  charter  party 
with  P.,  and  hy  it  acknowledges  him  to  be 
owner,  and  H.,  the  master  appointed  hy  P., 
to  he  master  of  the  vessel.  After  the  charter 
paity  the  declared  owner  of  the  vessel  he- 
came  the  debtor  of  the  master,  who  attached 
the  vessel  for  his  debt.  The  plaintiff  brought 
this  action  against  the  sheriff  to  recover  the 
vessel  held  under  the  attachment.  Held,  that 
where  one  i>ennits  another  to  deal  with  his 
property  as  if  it  belonged  to  the  latter,  and 
by  nis  declarations  permits  others  to  be  mis- 
led, such  declarations  must  be  considered  as 
addressed  to  every  one  in  particular  who  may 

S'  ve  credit  upon  the  strength  of  them,  and 
e  party  making  them  must  be  concluded. 
(Hostler  v.  Hays,  8  Cal.  802.) 

85.  In  such  cases  the  party  is  estopped,  on 
grounds  of  good  faith  and  pu hlic  policy,  from 
repudiatiDghisown representations.  (Hostler 
V.  Hays,  8  Gal.  802.) 

86.  If  the  plaintiff  finds  the  defendant  in 
possession,  and  the  defendant  claims  to  be  in 
possession,  and  on  the  faith  of  this  claim 
plaintiff  soon  after  sues  him  to  recover  pos- 
session, the  defendant  is  not  estopped  from 
denying  on  the  trial  that  he  was  in  possession 
when  the  suit  was  commenced.  (Pope  v. 
Balton,  81  Gal.  218.) 

87.  A  judgment  creditor  is  not  estopped 
from  denying  title  of  debtor  to  the  property 
sold  under  execution  in  satisfaction  of  his 
judgment.    (Martin  v.  Zellerbach,  38  Gal. 

88.  Gne  who  enters  recognising  another's 
title,  and  continues  to  reooeniie  such  titie, 
is  estopped  from  afterwards  disputing  it. 
(Downer  v.  Ford,  16  Gal.  845.) 

Parol  evidence  of  declarations  and  admis- 
sions made  long  anterior.    Bee  post,  119. 

Declarations,  when  are  not.  See  Mines  and 
Mining,  3(0. 

Estoppel  by  conduct.  See  Husband  and 
Wife,  17. 

Estoppel  by  part  payment.  See  Gontracts, 
205. 

Estoppel  from  receiving  benefit  of  work 
performed.    See  Gontracts,  73,  et  seq. 

Estoppel  to  recover  homestead  from  receipt 
of  proceeds  of  sale.    See  Homesteads,  819. 

Estoppel  from  receiving  money.  See 
Public  Juands,  454. 

Estoppel  of  one  transferrins  note  after  pay- 
ment.   See  Bills  and  Notes,  250. 

Partner,  estoppel  of,  to  deny  firm  relation- 
ship.   See  Partnership,  189. 

IDegiJity  of  partnership,  e8topi>el  of  one 
dealing  with  to  deny.  See  Mechanics'  Liens, 
868. 

New  firm,  estoppel  to  deny  liability  ot  old. 
See  Partnership,  239,  et  seq. 

Estoppel  of  auctioneer  to  claim  he  was  not 
licensed.    See  Auctions,  28. 


Encouraging  expenditures.  See  Mines  and 
Mining,  878. 

Knowledge  of  improvements  does  not  create 
estoppel  when.    See  Mortgages,  849. 

Estoppel  to  dispute  nature  of  swamp  lands 
by  admission.    See  (Certiorari,  186. 

Estoppel  to  deny  that  time  for  x>ayment  has 
arrived.    See  Bills  and  Notes,  71. 

Estoppel  to  dispute  ownership  of  note. 
See  Bills  and  Notes,  856. 

Fraudulent  conspirators,  estoppel  of.  See 
Fraud,  88,  et  seq. 

Husband,  estoppel  of,  as  regards  separate 
property.    See  Husband  and  Wife.  II.  2,  c^. 

Tenant,  estoppel  of,  to  deny  landlord's  title. 
See  Landlord  and  Tenant,  Vl,  1. 

Estoppel  of  tenant  in  common  to  assert  in- 
terest m  purchase  of  outstanding  tiUe.  See 
Gotonancy,  ^. 

Supervisors;  estoppel  by  acts  in  pais.  See 
Supervisors,  III. 

Trustee,  estoppel  of,  to  deny  validity  of 
trust.    See  Trusts  and  Trustees,  175. 

Acquiring  right  to  wator  through  estoppel 
or  acquiescence.  See  Watercourses,  XlY, 
2,  h. 

Tax  collector  sued  for  receipts  cannot  claim 
tax  to  be  illegal.    See  Taxation,  699. 

Dissolution,  estoppel  to  maintain  action 
for.    See  Gorporations,  XII^  5. 

Gosts,  estoppel  from  receiving.  See  Gosts, 
IV. 

Estoppel  to  deny  invalidity  of  street  assess 
ment.    See  Streets,  528. 

4.  By  Silwe;  CoMMt,  or  Dolay. 

89.  Where  person  tacitly  encourages  act  to 
be  done,  he  cannot  afterwards  exercise  his 
Ic^  riffht  in  opposition  to  such  consent,  if 
his  conduct  or  acts  of  encouragement  induced 
the  other  party  to  change  his  position  so  that 
he  will  be  pecuniarily  prejudiced  by  the  asser- 
tion of  such  adverse  daim.  (Scott  v.  Jackson, 
89  Gal.  258.) 

Gited  100  Gal.  622. 

90.  Estoppels  from  standing  by  and  per- 
mitting another  to  settle  on  the  land  proceed 
upon  the  ground  of  fraud  or  culpable  silence, 
woich  are  facts  for  the  jury  ana  not  matters 
of  legal  construction  by  the  court.  (Qunn  v. 
Bates,  6  Gal.  263.) 

91.  It  is  not  the  making  of  improvements 
or  expending  of  money  on  another's  property 
which  entitles  the  person  so  expending  to  hold 
the  property  as  asainstthe  owner  or  even  the 
improvements;  out  it  is  the  fraud  of  the 
owner  who  silently,  or  otherwise,  encourages 
the  expenditure.  But  this  fraud  only  exists, 
at  the  very  most,  where  the  owner  knows 
that  Uie  other  person  is  making  the  expendi- 
tures, and  also  knows  that  he  makes  ^em 
under  the  bona  fide  reasonable  belief  that  he 
is  the  owner  of  the  property.  (McGktrrity  v. 
Byington,  12Gal.  426.) 

92.  Gwner  of  land  who  stands  by  and  sees 
another  sell  it  without  making  known  his 
claim  is  forever  estopped  from  setting  up  his 
title  against  an  innocent  purchaser.  (Godef- 
froy  V.  Galdwell,  2  Cal.  489.) 

93.  Where  six  persons  held  in  common  the 
legal  title,  one  of  whom  was  present  and  re- 
mained silent  when  the  holder  of  the  equity 
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parchased,  ander  the  opinion  that  he  was  ob- 
taining the  title,  held,  that  the  one-sixth  of 
the  legal  title,  in  the  hands  of  sabsequent 
parchasers,  was  subject  to  that  equity  coupled 
with  possession  prior  to  their  purchase. 
(Bryan  v.  Bamirez,  8  Gal.  461.) 

94.  In  this  case— which  was  ejectment  for 
fifteen  acres  of  land — the  court  instructed  the 
jury  that,  "if  they  believed  from  the  evidence 
that  plaintiffs  stood  quietly  bv  and  saw  and 
knew  of  defendant's  purchase  of  the  premises, 
his  possession  and  improvements  of  the  same, 
and  that  the  defendant  purchased  the  same 
in  good  faith  and  not  in  fraud  of  plaintiff's 
rights,  and  that  plain '.iff  s  did  not  notify  him 
of  their  claim,  tnen  they,  the  plaintiffs,  are 
estopped  from  denying  his  rignts."  Held, 
that  the  instruction,  taken  in  connection 
with  the  facts,  did  not  correctly  state  the 
doctrine  of  estoppel.  (Qreen  v.  Prettyman, 
17Cal.401.) 

95.  One  who  knowingly  and  silently  per- 
mits another  to  expend  money  upon  land, 
under  a  mistaken  impression  that  he  has 
title,  will  not  be  permitted  to  set  up  his  right. 
(Qodeffroy  v.  Caldwell,  2  Gal.  489  ;  Bryan  v. 
Ramires,  8  Gal.  461,  cited  23  Gal.  87.) 

96.  Where  a  part]^  stands  by  and  sees  a 
ditch-owner  appropriate  the  water  of  a  creek 
to  his  own  use  at  a  great  expense,  and  does 
not  inform  him  of  his  claim  to  the  waters,  he 
and  his  vendees  are  estopped  from  afterwards 
claiming  the  water*  (Parke  v.  Kilham,  8 
Gal.  77.) 

97.  A  finding  that  a  water  ditch,  the  title 
to  which  was  involved  in  the  contest,  was 
completed  by  defendants  more  than  five  years 
before  the  commencement  of  the  action^  at 
heavy  cost,  and  used  for  purposes  of  irriga- 
tion, with  the  knowledge  of  plaintiffs  and 
their  grantors,  and  without  any  objection  or 
opposition  thereto  on  their  x>Art>  cmd  with 
the  active  assistance  of  divers  of  the  plain- 
tiffs, does  not  authorize  the  conclusion  of  law 
that  the  defendants  are  the  owners  of  the 
propertv.  The  facts  that  a  ditch  was  con- 
structed at  heavy  cost,  and  was  maintained 
and  used  for  more  than  five  years  with  the 
knowledge  of  the  true  owner  and  without  ob- 
jection on  his  part,  are  not  sufficient  to  oper- 
ate an  estoppel  in  pais.  (Stockman  v.  River- 
side etc.  Go.,  64  Gal.  57.) 

Gited  69  Gal.  266. 

98.  The  fact  that  shortly  after  the  entry  of 
the  defendant  upon  the  land  he  placed  su- 
able improvements  thereon,  with  the  knowl- 
edge of  the  plaintiff  and  his  grantors,  and 
without  any  obiection  from  them,  and  that  at 
that  time  the  plaintiff  and  his  grantors  knew 
their  title  and  that  it  was  the  same  at  the 
commencement  of  the  action,  is  not  sufficient 
to  constitute  an  equitable  estoppel  as  against 
the  plaintiff.  (Leonard  v.  Flynn,  89  Gal. 
535.) 

99.  Fact  that  plaintiff  stood  by  and  per- 
mitted defendant  to  settle  on  land  will  not 
warrant  an  instruction  that  the  plaintiff  is 
thereby  e8topi>ed  from  asserting  his  title. 
(Gunn  V.  Bates,  6  Gal.  263.) 

100.  Silence,  in  such  case,  by  owner  cannot 
be  plead  as  estoppel  by  one  acquainted  with 


his  own  rights,  or  who  has  the  means  of  as- 
certaining them.  (Ferris  v.  Goover,  Fenii 
v.  Ghapman,  10  Gal.  589.) 

101.  The  fact  that  the  plaintiff  in  ejectment 
stood  by  and  saw  the  defendant  erect  im- 
provements on  the  land  cannot  be  plead  as 
an  e8topi>el  by  a  trespasser,  where  the  fact  of 
title  is  open  and  notorious,  or  can  be  easily 
ascertained,  as  by  reference  to  the  recorder^ 
office.  (Ferris  v.  Ghapman,  10  Gal.  589.) 
Gited  26  Gal.  42. 

102.  Where  plaintiff  and  McDowell,  her 
former  husband,  lived  upon  a  lot  in  the  town 
of  Washington  and  cultivated  a  small  garden 
in  1849,  and  McDowell  in  that  year  died, 
leaving  his  widow  in  possession  of  said  lot, 
and  she,  shortly  after  his  death,  laid  out  and 
marked  off  one  hundred  and  sixty  acres  of 
land,  including  the  lot  on  which  she  resided, 
and  laid  out  said  tracts  into  town  lots,  and  in 
1850  the  defendant  entered  upon  one  of  the 
lots  and  built  a  house  thereon,  and  subse- 
quently, in  the  same  year,  she  consented  to 
tne  appointment  of  aefendant  as  adminia- 
tratoT  of  her  husband's  estate,  induding  the 
one  hundred  and  sixty  acre  tract,  held,  that 
such  consent  did  not  operate  as  an  estoppel 
against  plaintiff's  claim  to  such  lot  as  was  oc- 
cupied by  defendant  before  he  was  appointed 
administrator.  (Taylor  v.  Woodward,  10  GaL 
90.) 

103.  Such  possession  of  the  defendant  was 
wrongful  in  tne  beginning,  and  its  character 
was  not  changed  by  the  act  of  the  plaintiff  in 
consenting;  to  the  appointment otdefendant 
as  administrator.  (Taylor  v.  Woodward,  10 
Gal.  90.) 

104.  Doctrine  of  acquiescence  does  not  ap- 
ply to  proceedings  on  trials  of  controversies, 
because  it  is  not  the  risht  or  duty  of  a  par^ 
to  interrupt  the  order  of  proceedings  in  sucn 
cases  by  deniiJs  or  contradictions,  and  his 
silence  cannot,  therefore,  under  such  circum- 
stances, be  deemed  an  admission,  (WiUdns 
v.Stidges,  22Gal.  281.) 

105.  Rule  that  party,  by  failing,  under  cer- 
tain circumstances,  to  assert  his  utle  to  prop- 
erty is  thereby  estopi>ed  from  saying  that  he 
had  title,  does  not  extend  so  far  as  to  debar 
him  from  asserting  an  after-acquired  title. 
(Gluckauf  V.  Reed,  22  Gal.  468.) 

106.  The  owner  of  property  is  justified  in 
relying  upon  his  title,  and  ne  is  under  no 
obligations  to  proceed  against  all  persons  who 
may  assert  a  hostile  title,  although  another 
person  might  be  deceived  by  the  apparent 
genuineness  of  such  hostile  title.  (Meley  t. 
Collins,  41  Gal.  663.) 

107.  In  an  action  to  recover  possession  of 
land  held  by  an  innocent  purchaser  who 
deraigns  title  through  a  forged  deed,  which 
has  t^n  of  record  five  years  with  knowledge 
of  the  plaintiff,  the  delay  of  the  plaintiff  to 
attack  tne  forged  deed  is  not  material  if  it  be 
not  relied  upon  as  extinguishing  the  plain- 
tiff's title  by  the  operation  of  the  statute  of 
limitations :  and  such  delay  does  not  estop 
the  plaintiff  to  say  that  the  alleged  deed  is 
not  his  deed.    (Meley  v.  Gollins,  A  Gal.  668.) 

Effect  of  lying  hy.  See  Mines  and  Mining, 
295,  et  seq. 
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Acquiescence.    See  Streets,  256. 

AcquieBcence  in  will|  effect  of.  See  Wills, 
XI,  18. 

Aoqaiesoence  in  or  acceptance  under  a  will, 
eBlopi>el  from.    See  Wills,  XI,  18. 

Estoppel  hy  acquiescence  in  boundary  line. 
See  Boundaries,  1. 

Estoppel  to  revoke  license  where  money 
expended.    See  Licenses,  8,  et  seq. 

Estoppel  to  denv  signatures  by  faQure  to 
repudiate.    See  Bills  and  Notes,  82. 

TI«  Pleadingr,  ETidenee,  InstmettoBS,  and 

Findinir  of. 

106.  Technical  eBtopi>el  only  is  required  to 
be  specially  pleaded,  which  is  only  by  deed 
to  the  party  pleading,  or  to  one  under  whom 
he  claims,  or  by  matter  of  record.  (Hostler 
T.  Hays,  3  Cal.  302.) 
Cited  23  Cal.  357. 

109.  Estoppel  bv  deed  or  matter  of  record 
should  be  pleaded  as  such  where  there  is  an 
opportunity  to  plead  it.  Where  no  opportu- 
nity to  plead  it  occurs  it  is  conclusive  as  evi- 
dence. (Flandreau  v.  Downey,  23  Cal.  364.) 
Cited  36  Cal.  38;  67  Cal.  346;  69  Cal.  642;  76 

Cal.  141 ;  2  Dak.  184. 

Estoppel  need  not  be  specially  pleaded. 
Bee  Watercourses,  833. 

110.  Estoppel  by  matter  of  record  must  be 
pleaded.     (Blood  v.  Marcuse,  38  Cal.  690.) 

111.  An  estoppel  which  is  of  eauitable  cog- 
nizance must  be  pleaded  or  it  will  not  be  con- 
sidereMi  on  the  trial.  (Etchebome  v.  Amends, 
46  Cal.  11-.) 

112.  If  an  equitable  estoppel,  relied  on  in 
an  action  of  ejectment,  is  not  8i>ecially  set  up 
in  the  answer,  evidence  to  sustain  it  should 
be  rejected.    (Clarke  v.  Huber,  26  Cal.  693.) 

113.  Under  our  system  of  practice  equitable 
estoppels  and  defenses  can  oe  entertained  in 
actions  at  law,  but  they  must  be  specially 
stated  in  the  answer.  (Clarke  v.  Huber,  ^ 
Cal.  693.) 

Cited  26  Cal.  89;  88  Cal.  467;  16  Cal.  472:  2 
Dak.  184. 

114.  The  party  relying  upon  an  equitable 
estoppel  in  pais  in  an  action  at  law  must  in- 
form the  adverse  x>arty  of  the  nature  of  tiie 
cause  of  action  or  defense  which  he  will  be 
obliged  to  meet,  and  to  do  this  he  must  plead 
it  with  the  same  fullness  and  particulanty  as 
is  required  in  cases  involving  like  subjects  of 
inquiry  in  suits  in  equity.  (Davis  v.  Davis, 
26  Cal.  23.) 

ated  69  Cal.  642;  88  Cal.  182,  467. 

116.  The  party  claiming  an  estoppel  in  pais, 
and  relying  upon  it  as  a  defense,  should  set 
Out  the  matters  constituting  it  in  his  answer. 
(McKeen  v.  Naughton,  88  Cal.  462.) 

116.  In  an  action  of  replevin  ajpdnst  a 
sheriff,  an  answer  which  alleees  justification 
under  writs  of  attachment  ana  execution,  and 
avers  that  the  levy  was  made  in  sole  reliance 
upon  the  statement  of  the  plaintiff  that  he 
held  possession  of  the  property  as  the  pledgee 
of  the  execution  debtor,  who  was  the  owner 
thereof,  sufficiently  pleads  an  estoppel  under 
section  1962,  subdivision  3,  of  the  Code  of 
Civil  Procedure;  and  the  plaintiff,  upon  such 
facts  being  proved,  is  estopped  from  denying 


the  truth  of  the  statements  made  by  him,  and 
from  setting  up  title  to  the  property  in  any 
one  but  the  execution  debtor.  (Bamhart  v. 
Fulkerth,  90  Cal.  167.) 

117.  Where  an  equitable  estoppel  in  pais  is 
not  properly  pleaded,  but,  on  tne  tried,  evi- 
dence is  introduced  without  objection  in  the 
same  manner  as  if  it  had  been  properly 
pleaded,  and  a  verdict  is  rendered  upon  the 
evidence  without  objection,  the  objection  to 
the  pleading  will  be  deemea  waivea,  and  the 
case  will  be  considered  as  though  the  estoppel 
had  been  properly  pleaded.  (Davis  v.  Davis, 
26  Cal.  23.) 

Cited  76  Cal.  232 ;  2  Dak.  184 ;  7  Mont.  297 ;  9 
Mont.  223;  distinguished  76  Cal.  208. 

118.  If  the  party  entitled  to  set  up  an  estop- 
pel  introduces  evidence  as  to  the  truth  of  the 
matters  upon  which  the  decision  constituting 
the  estoppel  was  rendered  the  other  party 
may  pursue  the  inquiry  without  regard  to  the 
estoppel.  (Megerle  v.  Ashe,  33  Cal.  74.) 
Cited  89  Cal.  481 ;  64  Cal.  22. 

119.  Parol  evidence  of  declarations  and  ad- 
missions of  persons  made  lon^  anterior  to  the 
trial,  upon  which  an  estoppel  in  pais  is  sought 
to  be  founded,  should  be  carefully  scrutinised 
by  courts  and  juries,  as  it  is  a  duigerous 
species  of  evidence,  and  liable  to  abuse. 
(Davis  V.  Davis,  26  C;al.  24.) 

Evidence  that  no  reliance  was  placed  upon 
declarations.    See  ante,  64. 

Evidence  of  reliance  upon  statements.  Bee 
ante,  61. 

120.  Certain  instructions  on  the  subject  of 
estoppel  reviewed  and  held  correct.  (Hughes 
V.  Wheeler,  76  Cal.  230.) 

121.  It  is  erroneous  for  the  court  to  assume, 
in  the  progress  of  a  trial,  for  the  purpose  of 
deciding  on  the  admissibililr^  of  testimony, 
that  an  estoppel  exists ;  but  the  fact  of  an 
estoppel  must  be  found  or  given  before  any 
of  the  consequences  of  an  estoppel  can  be 
claimed.    (Lackman  v.  Wood,  26  Cal.  147.) 

Estoppel  in  pais,  instructions  as  to.  See 
Mines  and  Mimng,  X,  7. 

Instruction  as  to,  when  not  prqudidal. 
See  Appeals,  2108. 

EUHEKA. 

liquor  license,  power  to  impose.     See  li- 
censes, 62. 

ETASITE  AMEHDMEirr. 

See  Pleading  and  Practice,  Xl^  14. 

ETASITE  ANSWERS. 

See  Pleading  and  Practice,  IX,  10. 

ETICTION. 

See  Homesteads,  Y,  7;  Covenants,  2. 

Tenant,  eviction  of.  See  Landlord  and 
Tenant,  X. 

Necessity  of  to  enable  vendee  to  recover 
price.    Bee  Vendor  and  Vendee,  364,  et  seq. 

ETIDEirCE. 
I.  What  Is  Testimony;  BIstlnetloB  Be* 

tween  Evidence  and  Proof. 
n.  Best  and  Secondary  Evidence* 
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1.  Duty  to   Produce   Best   Evidence; 

Effect  of  WiUfid  8vppre$$ion  or 
Destruction  of. 

2.  In  Pariieular  v<ue$. 

Z.  On  Cuetody  of  Beet  Evidence  by 
Advene  Party;  Notice  to  Pro- 
duce* 

4.  Failure  to  Object,  or  Ineuffieieni 
Objection. 

6.  Lo»t  or  Destroyed  Instruments. 

A«  Parol  Evidence  of  Oontenta 
of;  Oompetency  and  Suffi- 
ciency of  Evidence. 

b.  Preliminary  Proof  ;  Laying 
Foundation  for  Parol  Evi- 
dence. 

0.  Where   Possessor  of  Original    is 

Oui  of  State. 

7.  Certified  Copies  of  Seeords,  or  Be- 

corded  InstrumenU. 

a.  Instruments  Recorded  Before 

Passage  of  Statute  Relatingto. 

b.  Accounting  for  or  Proving  Ex- 

ecution of  the  Originals. 

c.  Of  Mexican  Grants,  or  Records 

of  Land  or  Surveyor  €ton- 
eral's  Office. 

d.  Of  Alcalde's  Records. 

e.  Of  Powers  of  Attorney,  Con- 

tracts, or  Declaration  of  Sole 
Trader. 

t  Of  Deeds. 

g.  Of  Census  Returns,  Street  As- 
sessments or  Petition  to 
Form  Swamp  Land  District. 

h.  Of  Articles  Oi  Association  or 
Consolidation ;  of  Miscellany 
ous  Instruments. 

i.  Copy  of  Certified  Copy. 

j.  Certificate,  Sufficiency  and 
Conclusiveness  of. 

ni«  Boeuiiieiitary  Evldenee. 

1.  Right  of  Inspection  of. 

2.  Lcfjjing  Foundation  for;    Proving 

Execution    of    Instrumnd    (^ 
feted. 

8.  Accourd'books. 

4.  DeedSy  Mortgages,  orTesUvmer^ry 

Instrumente. 

5.  Memorandum'books,    Beporti      of 

Exchange   Board;   Letters;   Ao' 
counts  Stated. 

6.  Maps  and  Surveys, 

7.  Published   Card;   Medical  Boohs; 

HUgal  Certificates. 

8.  Pleadings;    Petition    for    Confir- 

motion  of  Mexican  Grant. 

9.  Becords. 

a*  Generally;  Records  of  Record- 
er's Office  or  of  Secretary  of 
Stote. 

b.  Mexican  Archives;  Alcalde's 
Records. 

o.  Mining  Records;  Record  ol 
Survey  of  Swamp  Land. 

d«  Judicial  Records;  Verdict  of 
Coroner's  Jury. 

IT.  Diaprams ;    Photographic    Coplesi 

Cirenmstantial    Evidence. 

J.  Expert  and  Opinion  Evidence* 

1.  Opinions^  Impressions,  and  Deduc 
tions  are  not  Generally  AdmissibUm 


TI. 


TIL 


Tin. 


2.  Qualifiication  to  Testify  ^  EsperU 
8.  Hyvothetical  QuesHiOns. 

4.  VHue  and  Conclusiveness  of, 

6.  On  PariieuUMr  SubjeHs. 

a.  Meaning  of  Conversation  ;Ooift^ 

struction  of  Contracts. 

b.  Calling    for   LcQ^l    Opinion; 

Opinion  as  to  lltle. 

c.  Damages;   Time  for  Perf<»m* 

ance. 
d«  Phv8i«d     Injuries;     Medical 

Testimony. 
e«  Cattle  Brands;  Sufficiency  of 

Fence. 
I.  Handwriting, 
g.  On  Miscellaneous  Questions. 

DeclaratloBSy  AteJsslCBSy  ftnd  Cob- 
TcrsatlCBs* 
!•  Declarations, 

a.  During  Performance  of  Act;  as 

Part  of  ResGesttt. 

b.  Of    Third  Persons  not  Con- 

nected. 
c  In  Party's  Presence. 

d.  Of  Former  Owner. 

e.  Of  Deceased  Person. 

I.  A^inst  Interest,  or  in  One*s 

Favor, 
ff.  Declarations  in  a  WiU. 
h.  Declarations  of  Witness  Oat  ol 
Court. 
8.  Admissions. 
8.  Conversations. 

Parol  Evidence  to  Contradict,  Add 

to,  Tary,  or  Explain  WrIttoB  I«- 

strvment* 

L  To  Vary,  Enlarge,  or  Coniradioi 

Terms  of  Writing,  General  BuU. 
%  Merger  of  Oral  Agreements  in  Writ* 

ing;  Parol  Evidence  of  Contempo^ 

raneous  Contract. 
8.  Affecting  Becords,  Survey,  Mams, 
^  As  to  Execution  of,  orMistaie  or 

Fraud  in  Writing. 

5.  As  to  Consideration. 

8.  To  Explain  Contract,  or  Show  Jfi- 
tent,  or  to  Identify  Property, 

7.  Of  Subsequent  AgreemenL 

5,  Asto  TivM  of  Performance  or  Pay 

menL 

0.  Bute  as  to  Third  Persons, 

Hearsay. 

Belevancy)  Matcrlalityt  and  Compo- 
tency. 

1.  Bules  Apply  to  aU  Cases;  Power  of 

Legislature  Over. 

2.  Belevancy,  Meaning   of;   DistinC' 

tion  Between  Incompetency  and 
Irrelevancy. 

8.  Test    of   Admissibility;    Who    to 

Judge  of. 
4.  Irrelevant,  Admission  on  One  Side 
does  not  Justify  Admission   on 
Other. 

6.  Admission  on  Statement  that  BeU" 

vancy  will  be  Shown. 

6.  On  Insufficient  Defense,  or  by  Dc 

fendant  on  Matters  not  Alleged  or 
Proved. 

7.  Controverting  New  Matter  in  Ar^ 

swer. 
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8.  AdmiufhiUty  Under  Partietdar  li- 

aim. 

9.  Bei  Inter  AUo$  Acta, 

10.  Tettimony  <U  Former  Trial, 

11.  Admitting  Whole   Where  PaH  Adr 

mitted, 

12.  Introduction  by  ConeenL 

IS.  Admiseihility  on  ParUctOar  Quee- 
Hone, 

a.  Ownership,  Title,  or  Value. 

b.  Identity  of  Person. 

c.  Intent. 

d.  Proving  Conversation  in  Two 

Languages. 

Z.  Pntftlee  In  Belatioii  toETideaee. 

1.  How  Maybe  Cfiven;  Offer  of  Proof; 

When  Coneidered  in  Evidence. 

2.  CompeUituiProduelian  of  Evidence* 
8.  Order  of  Proof  , 

4.  Excluding  Repeated  Teetimxmy. 

6.  Interpreting     Evidence ;     Expert' 

mental  Teete;   Exkibitt. 

0.  O^ectione  to. 

a.  Sufficiency  of. 

b.  Demurrer  to  Evidence. 

c  Renewal    of    Objections    on 
Repetition  of  Questions . 

d.  Time  of  Making ;  Effect  of  Fail- 

ure to  Make. 

e.  Rulings  on. 

f.  Exceptions  to  Rulings  on. 

g.  Etfect  of  Rejection  on  Party 

Objecting. 

7.  StriHnq  Out  Evidence, 

8.  Error  in  Admitting  or  B^ecting, 

When    Immaterial    and  How 
Cured* 
ZI.  W etrhty  Svffleleiiey,  and  Effeet  af. 

1.  Degree     of    Evidence    Required; 

Defect  of;  How  Cured, 

2.  Weight   and     Credibility;    Diere- 

garding  Teetimany, 

8.  Burden  of  Proof, 

4.  Effect  of;  Evidence  Offered  With- 
out LimitcUumf  or  Offered  for  Par- 
ticular Purpoee. 

Considering  facts  not  occurring  at  trial.  See 
Wnk,186. 

BiU  of  particulars  of.  8ee  Criminal  Law, 
XVIII,  14,  a. 

Depositions.    See  Depositions. 

Examination  of  witnesses.  See  Witnesses, 
VL 

Experts,  fees  of.    See  Costs,  III,  4,  a. 

In  criminal  cases.  See  Criminal  Law, 
XVIUH. 

In  particular  crime.  See  Criminal  Law, 
Piirticular  Offense. 

Inspection  by  Jury  of  objects  introduced  in 
sridenoe.    See  Jury  and  Jurors,  XIL 

Takinff  documents  into  jury-room.  See 
Jnry  and  Jurors,  Xin,  S. 

Foreign  law,  how  i>royed.   See  Foreign  Law. 

Interpreters  as  witnesses.  See  Witnesses, 
V,4. 

Judicial  notice.    See  Judicial  Notice. 

Particular  actions,  evidence  in.  See  Par- 
ticalar  Titles. 

Presumptions.    See  Presumptions. 

Privile^  communications.  See  Privileged 
Oommunications. 

Witnesses.    See  Witnesses. 


I*  WliatlsTestimenyilHstinetienBetweeM 
ETldence  aad  Proof. 

1.  When  a  witness  is  called  and  sworn,  an 
answer  which  he  makes  to  a  question  put  by 
ti^e  clerk  of  the  court  demanding  his  name  is 
a  part  of  his  testimony.  (Peopfo  ▼.  Winters, 
49  Cal.  883.) 

2.  Evidence  includes  the  means  by  which 
any  alleged  matter  of  fact  is  estabhshed  or 
disproved.  Proof  is  the  result  or  effect  of  the 
evidence.  (Schloss  v.  His  Creditors,  31  Cal. 
201.) 

n.  Best  and  Soeondary  Evldeaee. 

/•  Duty  to  Produce  Best  Evidence;  Elhet  of  Will" 
ful  Suppreeeion  or  Destruction  of. 

8.  The  best  evidence  the  nature  of  the  case 
is  susceptible  of  must  be  adduced.  (McOann 
V.  Beach,  2  Cal.  25.  cited  6  Cal.  414;  Garwood 
V.  Hastings,  88  Cal.  217,  Per  Sprague,  dissent- 
ing.) 

4.  At  the  hearii^  of  a  motion  tried  on  affi- 
davits,  if  a  copv  of  a  deed  under  the  control 
of  the  part^  relying  upon  it,  to  which  there 
is  a  subscribing  witness,  is  attached  to  an 
affidavit,  and  the  party  presenting  the  affi- 
davit refuses  to  produce  the  original  deed 
upon  the  demand  of  his  adversary,  and  shows 
no  excuse  therefor,  the  copv  of  the  deed  is 
entitled  to  no  weight  as  evidence.  (Leese  v. 
Clark,  29  Cal.  665.) 

Best  evidence,  duty  to  produce.  See  Eject- 
ment, 887. 

5.  Secondary  evidence  must  always  be  re- 
ceived with  caution,  and  then  not  until  every 
means  is  shown  to  be  exhausted  in  the  effort 
to  procure  that  which  is  superior.  (Norris  ▼• 
Russell,  5  Cal.  249.) 

Copy  not  admissible  without  accounting  for 
original.    See  Criminal  Law,  1580. 

6.  Object  of  rule  of  law  which  requires  pro- 
duction of  best  evidence  of  which  the  tacts 
sought  to  be  established  are  susceptible  is  the 
prevention  of  fraud :  for  if  a  party  is  in  pos- 
session of  this  evidence,  and  withholds  it, 
and  seeks  to  substitute  inferior  evidence  in  its 
place,  the  presumption  naturally  arises  that 
the  better  evidence  is  withheld  for  fraudulent 
purposes  which  its  production  would  expose 
and  defeat.  (Bagley  ▼.  Administrator  of  Mo- 
Mickle,  9  Cal.  490.) 

7.  It  is  not  a  matter  of  course  to  allow  sec- 
ondarjr  evidence  of  the  contents  of  an  instru- 
ment in  suit  upon  proof  of  its  destruction. 
If  the  destruction  was  the  result  of  accident, 
or  was  without  the  agency  or  consent  of  the 
owner,  such  evidence  is  generally  admissible. 
But,  if  the  destruction  was  voluntarily  and 
deliberately  made  by  the  owner,  or  with  his 
assent,  Uie  admissibility  of  the  evidence  will 
depend  upon  the  cause  or  motive  of  the  party 
in  effecting  or  assenting  to  the  destruction. 
(Bagley  v.  Administrator  of  McMickle,  9  Cal. 
480.) 

Cited  10  Cal.  148. 

8.  When  it  appears  that  this  better  evi- 
dence has  been  voluntarily  and  deliberately 
destroyed,  the  same  presumption  arises,  and 
unless  met  and  overcome  by  a  full  explana- 
tion of  the  circumstances,  it  oeoomes  conclu- 
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eive  of  a  fraudulent  den^,  and  all  secondary 
or  inferior  evidence  is  rejected.  If,  however, 
the  destruction  was  made  upon  an  erroneous 
impression  of  its  effect,  under  circumstances 
free  from  suspicion  of  intended  fraud,  the  sec- 
ondary evidence  is  admissible.  The  cause  or 
motive  of  the  destruction  is  then  the  control- 
ling; fact  which  must  determine  the  admissi-* 
bihty  of  this  evidence  in  such  cases.  (Bagley 
V.  Administrator  of  McMickle,  9  Cal.  430.) 

9.  The  facts  and  circumstances  of  the  de- 
struction must  be  shown,  in  the  first  instance, 
to  the  court,  to  enable  it  to  judge  of  the  pro- 
priety of  admitting  or  refusing  the  secondary 
evidence.  The  same  principk  which  allows 
the  parties  to  prove  by  theur  own  testimony 
the  destruction,  must  necessarily  aUow  them 
to  prove  all  such  facts  and  drcnmstances  as 
are  requisite  to  the  introduction  of  the  sec- 
ondary evidence.  (Bagley  T.  Administrator 
of  McMickle,  9  Cal.  430.) 

10.  The  naked  fact  of  voluntary  destruc- 
tion, without  explanation,  is  held  such  pre- 
sumptive evidence  of  fraudulent  design  as  to 

Sreclude  all  secondary  evidence.    (Bagley  ▼. 
administrator  of  McMickle,  9  Cal.  430.) 

11.  Instruction  as  to  presumption  arising 
on  willful  suppression  of  evidence  is  errone- 
ous in  the  absence  of  a  purpose  to  suppress 
the  evidence.   (People  v.  Hurley,  57  Cal.  146.) 

12.  Instructions  that  "  it  is  a  presumption 
of  law  that  evidence  willfully  suppressed 
would  be  adverse  if  produced,"  and  tnat  "it 
is  a  presumption  of  law  that  higher  evidence 
would  be  adverse  from  inferior  evidence  be- 
ing produced,"  should  not  be  given  where  no 
suppression  of  evidence  or  production  of  in- 
fenor  evidence  appears  in  proof ;  and  the  ex- 
clusion of  the  evidence  of  a  physician,  offered 
by  the  contestant  of  a  will  upon  the  condition 
of  the  testator's  mind,  upon  objection  of  the 
proponents  of  the  will,  is  not  a  suppression  of 
evidence,  or  the  withholding  of  higher  evi- 
dence, warranting  such  instructions,  but  the 
rejection  of  such  evidence  as  inadmissible 
renders  the  instructions  prejudicially  erro- 
neous,    (Estate  of  Carpenter,  94  Cal.  406.) 

Inference  from  failure  to  call  witness.  See 
Criminal  Law,  2403. 

Agreements  to  suppress  or  procure.  See 
Contracts,  III,  3,  d. 

Impeachment  by  showing  agreement  to 
suppress  evidence.    See  Witnesses,  331. 

Evidence  of  intent  with  which  document 
destroyed.    See  post,  614.     . 

2.  In  Parttcu/ar  Cwb. 

13.  Judicial  determination,  being  matter  of 
record,  must  be  proved  by  record  itself,  and 
it  is  not  error  to  strike  out  the  oral  statement 
of  a  witness  as  to  what  the  determination 
was.    (Moran  v.  Abbey,  63  Cal.  66.) 

14.  If  sale  of  mining  claim  is  made  in  writ- 
ing, proof  of  sale  must  be  made  by  producing 
the  writing,  or  its  loss  must  be  established, 
after  which  oral  testimonjr  can  be  offered  of 
the  contents  of  the  written  instrument.  (Pat- 
terson V.  Keystone  Min.  Co.,  30  Cal.  860.) 
Cited  33  Cal.  320;  9  Col.  313. 

Best  evidence  of  sale  of  mining  claim.  See 
Mines  and  Mining,  439,  et  aeq. 


16.  Parol  evidence  cannot  be  admitted  if 
objected  to  to  show  that  a  written  encum- 
brance exists  on  real  estate.    (Racouillat  ▼• 
Requena,  36  Cal.  661.) 
Cited  61  C^l.  287. 

Record  of  lien,  admissibflity  of  without 
proof  of  loss  of  original.    See  liens,  9. 

16.  Press  copies  of  letters  are  best  evidence, 
next  to  the  originals  themselves ;  and,  where 
such  copies  are  shown  to  exist,  it  is  error  to 
allow  oral  evidence  as  to  their  contents. 
(Ford  V.  Cunningham,  87  Cal.  209.) 

17.  Letter-press  copy  is  inadmissible  in  evi- 
dence until  the  nonproduction  of  an  original 
writing  has  been  properly  accounted  for. 
(Spottiswood  V.  Weir,  66  Cal.  625.) 

18.  It  having  appeared  that  there  was 
asreement  in  writing  respecting  the  transfer 
of  certain  goods  from  witness  to  K.,  counsel 
proposed  to  ask  witness  "  how  K.  got  the 
goods."  Held,  that  the  question  was  im- 
proper, the  writing  being  the  best  evidence. 
(Towdy  V.  Ellis.  22  Cal.  650.) 

19.  Copy  of  notice  posted  on  mining  claim 
to  show  its  extent  is  not  admissible  in  evi- 
dence il  the  notice  itself  be  attainable.  Such 
evidence  is  secondary,  and  is  admissible  only 
upon  the  terms  whicn  control  its  introduction 
in  other  cases.  (Lombardo  v.  Ferguson.  16 
Cal.  372.) 

Copy  of  notice  of  location  of  water  right  as 
evidence.    See  Watercourses,  266. 

Copy  of  record  as  evidence.  See  Mexican 
Lands,  491. 

Ck>py  of  mortffagey  accounting  for  original. 
See  Mortgages,  644. 

20.  Where  original  instrument  proved  to  be 
lost  has  been  recorded,  it  is  error  to  admit 
parol  evidence  of  its  contents,  unless  the  fail- 
ure to  produce  the  record  is  accounted  for. 
(Brotherton  v.  Mart,  6  Cal.  488.) 

21.  Oral  evidence  of  transfer  of  title  or  in- 
terest to  land  claimed  under  the  Possessory 
Act  is  not  admissible.  (Bnel  v.  Fraiier,  38 
Cal.  693.) 

22.  Before  x>arol  evidence  of  the  contents  of 
a  deed  is  admissible  it  must  be  shown  to  have 
been  lost  or  destroyed.  (Poorman  v.  Miller, 
44  Cal.  269.) 

28.  Oral  testimony,  if  objected  to,  is  not 
admissible  to  prove  previous  conviction  of 
crime  of  a  witness  examined  in  his  own  be- 
half, whether  adduced  on  cross-examination 
of  such  witness  or  given  by  other  witnesses  for 
that  purpose,  the  record  being  the  best  evi- 
dence of  that  fact.  (People  v.  Beinhart,  89 
Cal.  449.) 
Cited  39  Cal.  617,  698 ;  16  Or.  146. 

24.  If  witness  on  cross-examination  is  asked 
if  he  was  not  arrested  for  vagrancy,  an  objec- 
tion that  the  record  is  the  best  evidence  is  not 
tenable;  for  an  arrest  does  not  necessarily 
imply  that  there  was  any  record.  (People  v. 
Manning,  48  Cal.  336.) 

Conviction  of  felony  cannot  be  proved  by 
parol.    See  Witnesses,  339. 

Conviction  of  misdemeanor  cannot  be 
proved  b^  parol.    See  Witnesses,  337. 

Best  evidence  of  conviction  reauired  on  im- 
peaching witness  for  conviction  ot  felony.  See 
Witnesses,  838. 
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Penon  paying  Is  competent  evidence  to 

KYe  payment  thongh  xeoeipt  given.    See 
seipte,  9. 

25.  A  xeferee  was  appointed  to  take  and 
leport  the  testimony  in  a  cause.  A  witness 
eaUed  before  him  was  first  sworn  on  his  voir 
dire,  bat  the  referee  did  not  take  down  what 
the  witness  said  in  his  voir  dire.  Held,  that 
in  another  action  in  which  the  witness  was  a 
party  the  opposite  party  might  prove  by  the 
referee  what  the  witness  said  on  nis  voir  dire. 
(Hobbs  V.  Duff,  43  CaL  485.) 

26.  To  admit  proof  of  handwriting  d  wit- 
ness to  an  instrument  it  must  be  shown  that 
the  witness  is  beyond  the  jurisdiction  of  the 
court,  or  that  he  could  not  be  found  after  dil* 
igent  search  for  him  had  been  made;  that  his 
auence  may  be  inferred.  (Powell's  Heirs  v. 
Hendricks,  3  Gal.  427.) 

27.  On  the  trial  of  an  action  in  which  the 
plaintiff  sues  two  defendants  as  partners,  and 
one  d  ^em  denies  the  partnership,  the 
plaintiff  cannot,  for  the  purpose  of  proving 
the  partnership,  introdace  in  evidence  affi- 
davits of  the  defendant  who  admits  the  part- 
nership, and  of  other  persons  made  for  the 
porpoee  of  dissolving  an  attachment  in  an- 
other action  between  the  two  defendants,  it 
not  appearing  but  what  the  persons  who  made 
the  affidavits  were  living  and  within  the  juris- 
diction of  the  court,  and  comi>etent  wit- 
nesses. (Etchemende  v.  Stearns,  44  Oal. 
682.) 

28.  Where  reliance  is  placed,  not  on  pro- 
duction of  certified  copy  of  grant  under  the 
statute  of  1857,  but  on  proof  aliunde  of  the 
copy;  and  where  the  original,  as  a  document 
in  the  custody  of  a  pumic  officer,  cannot  be 
taken  from  his  office,  proof  of  that  fact  must 
be  made  preliminaiy  to  the  introduction  of 
the  copy.    (Soto  v.  Xroder,  19  Oal.  87.) 

29.  A  translation  of  the  expediente  of  a 
Mexican  grant  <rf  land,  unaccompanied  by  the 
original,  or  a  certified  copy  of  the  same,  is  not 
admissible  in  evidence.  (Bixby  v.  Bent,  61 
Osl.690.) 

Subscribing  witness,  producing  in  proving 
instrument.    See  poet,  134. 

Secondary  evidence  of  contract  offered  in 
evidence.    See  post,  III,  2. 

Parol,  naturalisation  cannot  be  proved  by. 
8ee  Aliens,  20;  Public  Lands,  XIV,  8. 

Proof  of  naturalization  by  declarations.  See 
Jury  and  Jurors,  846. 

Parol  evidence  to  show  that  one  is  officer  of 
corporation.    See  Oorporations,  868. 

Parol  evidence  to  snow  authority  of  agent. 
8ee  Corporations,  442. 

Parol  evidence  of  service  of  notice  to  take 
deposition.    See  Depositions,  19,  et  seq. 

Parol  evidence  to  prove  acts  of  directors. 
See  Corporations,  674. 

Parol  evidence  to  show  conventional  rate  of 
interest  is  not  admissible.    See  Interest,  32. 

Proof  of  incorporation  by  reputation.  See 
Criminal  Law,  1474. 

Secondary  evidence  of  contents  of  election 
proclamation.    See  Elections,  29,  et  seq. 

Notarial  certificate  as  evidence.  See  Bills 
sad  Notes,  2Q2.  et  seq. 

Qffidal  certificate,  when  and  when  not  evi- 
dence.   See  Taxation^  688. 


Objection  to  secondary  evidence,  how  taken. 
See  post,  670. 

8.  On    CuHody   of  BoBi  Erideneo    by  Mfr— 
Party:  Motieo  io  Produce 

80.  Secondary  evidence  of  contents  of  writ- 
ten instrument  may  be  given  when  tiie  party 
offering  it  is  not  entitled  to  the  custody  of  the 
original,  and  the  opposite  party,  to  whose 
custody  it  rightfully  belongs,  upon  being  noti- 
fied to  produce  it,  disclaims  all  knowl^ge  of 
it.    (Jones  v.  Jones,  88  Cal.  684.) 

81.  Parol  evidence  is  admissible  to  prove 
contents  of  notice  in  possession  of  other  party ; 
and  it  is  not  necessary  to  give  notice  to  the 
opposite  party  ujwn  whom  it  was  served  to 
produce  it.    ((Sethin  v.  Walker,  69  Oal.  602.) 

82.  Since  no  registry  law  existed  in  Cali- 
fornia under  the  Mexican  government,  and  it 
was  necessary  for  each  proprietor  to  keep 
within  his  own  control  his  muniments  of  title, 
the  presumption  is  that  when  a  person  sold 
to  another  an  undivided  half  of  a  lot  granted 
by  an  alcalde,  and  indorsed  a  convevanoe  of 
the  same  on  the  grant,  referring  to  the  grant 
for  a  description,  that  he  kept  the  original, 
and  delivered  to  the  person  to  whom  he  sold 
a  copy  of  the  grant  and  a  duplicate  of  the  con- 
veyance indorsed  thereon;  and  under  such 
presumption  such  copy  and  duplicate  convey- 
ance indorsed  thereon  are  admissible  in  evi- 
dence.   (Sill  V.  Reese,  47  Cal.  294.) 

88.  The  action  was  brought  b^r  a  vendee  for 
the  specific  performance  of  a  written  contract 
for  the  sale  of  land.  Prior  to  the  trial  the 
deposition  of  a  witness  was  taken,  who  testi- 
fied, without  objection,  to  the  terms  of  the 
contract.  At  the  trial  the  defendant  objected 
for  the  first  time  to  the  evidence  contained  in 
the  deposition,  on  the  ground  that  secondary 
evidence  of  the  contract  could  not  be  given 
without  proof  of  the  loss  or  destruction  of  the 
original.  The  plaintiff  thereupon  showed  that 
the  contract  was  executed  in  duplicate,  one 
copy  of  which  had  been  delivered  to  him,  and 
the  other  retained  by  the  vendor,  the  ancestor 
of  the  defendants,  and  that  his  copy  had  been 
subsequentlv  delivered  to  the  vendor  and  de- 
stroyed by  nim.  The  copy  retained  by  the 
vendor  was  not  accounted  for,  nor  did  it  ap- 
pear that  any  notice  to  produce  it  in  court  had 
been  given.  One  of  the  defendants  had  the 
copy  in  his  possession,  and  could  have  pro- 
duced it.  Held,  that  the  defendants  could  not 
object  to  the  evidence.  (Nicholson  v.  Tarpey. 
70  Oal.  608.) 
Cited  96  Oal.  670. 

84.  Parol  proof  of  a  written  contract  and  as- 
signment thereof  in  writing  is  not  admissible, 
so  as  to  charge  the  assignee,  without  notice  to 
produce  the  original  or  accounting  for  its  loss. 
(Grimes  v.  Fall,  16  Cal.  63.) 

36.  Parol  evidence  of  the  contents  of  a  writ- 
ten contract  between  the  alleged  husband  and 
wife  to  live  together  without  marriage  is  inad- 
missible, except  after  due  notice  to  produce 
the  contract,  and  refusal  to  do  so.  (Poole  v. 
Grerrard,  9  Oal.  693.) 

86.  It  is  not  necessary  to  give  notice  to  the 
opposite  party  to  produce  a  writing  which  is 
itself  a  notice.  ((aTethin  v.  Walker,  69  Oal. 
602,606.) 
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4.  Failun  to  Object,  w  tnouMehnt  Objection. 

87.  If  party  permits  his  antagonist  to  prove 
ftust  by  secondary  evidenoe,  he  cannot  after- 
wards object  that  it  was  not  proved  by  the 
best.  (Goode  v.  Smith,  13  Cal.  81;  cited  81 
Cal.  91 ;  18.  Dak.  157;  Wright  v.  Boeeberry, 
81  Cal.  87.) 

88.  If  copy  of  conveyance  is  admitted  with- 
out objection  that  it  is  not  the  best  evidence, 
or  that  the  loss  of  the  original  is  not  shown, 
it  has  the  same  effect  as  evidence  that  the 
original  would  have  had.  (Rewrick  ▼•  Gold- 
stone,  48  Cal.  554.) 

Cited  81  Cal.  91. 

Becondarv  evidence  not  objected  to.  See 
Elections,  30;  Executors  and  Administrators, 
367. 

89.  If  the  obiection  to  the  admission  of  a 
certified  copy  of  a  duly  recorded  instrument 
in  proof  be  that  the  instrument  is  "  not  duly 
cextified  and  proved,"  it  will  be  held  to  be  a 
waiver  of  the  objection  that  the  original  was 
not  produced,  or  not  shown  to  be  under  the 
control  of  the  x>artv  offering  the  evidence. 
(Mayo  V.  Maieaux,  88  Cal.  442.) 

5.  Lo&t  or  Deotnyed  inotmmonto. 

a.  Parol  Evidence  of  Contents  of;   Compe- 
tency and  Sufficiency  of  Evidence. 

40.  After  proof  of  loss  of  written  contract 
of  sale  oral  evidence  can  be  offered  of  its  con- 
tents. (Patterson  v.  Keystone  Min.  Co.,  80 
Cal  860  ) 

Cited  Ss'CaL  820;  9  Col.  818. 

41.  Existence  and  contents  of  record  or 
other  document  to  show  the  re||^larity  of 
legal  proceedings  may,  if  the  original  be  lost 
or  destroyed,  be  shown  by  secondary  evi- 
dence, the  same  as  of  any  other  lost  instru- 
ment. (MatterofWiUofWarfield,22Cal.51.) 

42.  Parol  evidence  of  the  payment  of  taxes 
by  the  administrator  on  the  property  of  the 
estate  is  admissible  after  the  loss  of  the  tax 
receipts  has  been  shown.  (Estate  of  Moore, 
72  Cal.  335.) 

Cited  88  Cal.  426. 

48.  If  deed  is  given  in  lieu  of  former  deed, 
such  former  deed  is  the  best  evidence  of  its 
contents,  but,  if  lost  or  destroved,  parol  evi- 
dence of  its  contents  is  admissiole.  (Poorman 
V.  Miller,  44  Cal.  269.) 

44.  Where  record-book  containing  judg^ 
ment  has  been  destroyed  by  fire  secondary 
evidence  is  admissible  to  establish  the  fact  of 
the  existence  of  such  jud^onent  and  its  con- 
tents.   (Ames  V.  Hoy,  12  Cal.  11.) 

Cited  22  Cal.  64. 

45.  Where  all  the  records  of  a  former  suit 
have  been  destroved  bv  fire,  except  the  judg- 
ment-book, parol  evidence  of  the  pleadings 
and  issues  between  the  parties  is  inadmis- 
sible, unless  the  party  onering  it  introduces 
at  the  same  time  a  certified  copy  of  the  judg- 
ment.   (Nims  V.  Johnson,  7  Cal.  110.) 

46.  It  is  proper  to  ask  county  derk  if  he 
knew  who  had  oeen  elected  to  an  office  in  con- 
troversy, it  having  been  shown  that  proper 
search  was  made  for  the  certificate  of  election, 
and  that  it  had  been  destroyed.  (People  v* 
Clingan,  5  Cal.  889.) 


47.  Testimony  of  ooon^  Judge^  who  stated 
that  he  saw  certificate  of  election,  is  admiwible 
to  prove  its  contents,  it  having  been  ahown 
that  a  proper  aearch  was  made  for  it,  and  that 
it  had  been  destroyed.    (People  ▼•  Clingaa, 

5  Cal.  889.) 

48.  Where  instruments  are  lost  by  fire  it  la 
impoaaible  to  prove  with  exactness  the  ocm- 
tenta.    (Collier  ▼.  Corbett,  15  Cal.  188.) 

49.  It  ia  not  to  be  expected  that  witnoosoa 
can  recite  its  contents,  word  for  word,  in  the 
case  of  lost  instruments  where  no  copy  has 
been  preserved.  It  is  sufficient  if  intelligent 
witnesses  who  have  read  the  i>aper  under- 
stood its  object,  and  can  state  it  with  pie- 
cision.  (Posten  v.  Bassette,  6  CaL  467.) 
Cited  22  Cal.  68;  9  Or.  293. 

50.  Witness  who  cannot  read  or  write  ia  in- 
competent to  testify  to  the  contents  of  a  lost 
instrument.     (Boasell  ▼.  Broaaeau,  65  OaL 

605.) 

Lost  execution,  proof  of.  See  ExecatioDB, 
IV ;  Lost  or  Destroyed  Instruments. 

EfiEect  of  willful  suppression  or  deatraction. 
See  ante,  II,  1,  a. 

b.  Preliminary  Proof:  Laying  Foundation 
lor  Parol  Evidence. 

Assignor  ia  competent toprove  loas  of  book 
account.    See  Witnesses,  V!  8,  c,  C. 

Destruction  of  written  instrument,  teetU 
mony  of  party  as  to.    See  Witnesses,  90. 

51.  Preliminary  proof  is  addressed  to  court, 
and  of  its  sufficiency  the  court  is  the  sole 
judge.  (Bagley  v.  Adminiatrator  of  McMickle, 
9  Cal.  480.) 

52.  That  the  preliminary  testimony  of  pai^ 
ties  may  be  presented  by  affidavit  is  too  well 
settled  to  admit  of  question.  (Bagley  ▼• 
Eaton,  10  Cal.  126.) 

53.  Affidavits  of  loss  of  an  instrument,  etc., 
to  be  used  in  court,  may  be  taken  ex  parte, 
without  notice.    (McCann  v.  Beach ,  2  Cal.  25. ) 

54.  Whether  affidavits  are  admissible  to 
prove  destruction  of  notes,  when  the  plaintiff 
and  his  witness  and  copavee  can  be  exam- 
ined in  oi>en  court,  query?  Per  Burnett,  J« 
(Bagley  v.  Administrator  of  McMickle,  9  CaL 
480.) 

55.  The  proof  of  the  loss  of  receipts,  with- 
out proof  of  their  genuineness,  ia  not  a  suffi- 
cient predicate  for  the  admission  of  evidence 
as  to  their  contents.    (Eeynolds  v.  Jourdan. 

6  Cal.  108.) 

56.  To  make  the  copy  of  an  unrecorded 
deed  evidence,  the  loss  of  the  original  being 
shown,  the  testimony  of  the  subscribins  wit- 
nesses to  the  deed,  if  such  there  be,  should  be 
had,  at  least  to  the  fact  of  the  execution  of 
^e  paper,  unless  they  are  shown  to  be  with- 
out the  jurisdiction  of  the  court.  (Smith  v. 
Brannan,  18  Cal.  107.) 

57.  The  rule  is  well  settled  that  a  party  haa 
a  riffht  to  testify  on  his  own  behalf  to  prove 
the  loss  of  original  documents,  as  a  preoicate 
for  the  introduction  of  secondarv  evidence  to 
prove  their  contents.  (Grass  valley  Q.  M. 
Ck>.  V.  Stackhouse,  6  Cal.  418.) 

Cited  10  Cal.  148. 

58.  Proof  of  the  loss  of  an  instrument  m^  be 
by  the  purty's  own  affidavit  to  lay  a  founder 


EVIDENCE,  II,  6. 


1149 


tkm  for  proTinff  the  contents.  But  the  affi- 
djLvit  ol  a  thira  person  that  a  trunk  of  the 
pttrty  oontainins  his  papers  is  lost  is  insuffi- 
eient,  without  showing  that  it  contained  the 
papor  in  question.  Bnt  this  the  party  may 
show  hy  his  own  oath.  (McCann  t.  Beach,  2 
Cal.  26.) 
Cited  6  CaL  462;  10  Cal.  147. 

50.  Eren  if  it  were  necessary  for  a  patentee 
to  prove  the  loss  of  an  original  patent  before 
introducinff  the  copy  in  evidence  his  testi- 
mony that  he  never  received  the  orij^nal,  and 
did  not  know  what  had  become  of  it,  is  suffi- 
cient.   (Eltzroth  T.  Ryan,  89  Cal.  135.) 

00.  Where  in  ejectment  plaintiff  claimed 
title  under  one  Fairbanks,  and  on  the  trial,  to 
lay  a  foundation  for  siving  parol  evidence  of 
the  contents  of  a  deed  from  U.  to  Fairbanks, 
made  an  affidavit  that  he  had  possession  of 
the  deed,  and  then  introduced  a  witness  who 
testified  that  he  once  had  the  deed  in  his  pos- 
session, and  at  first  thought  Fairbanks  hiMi  it 
now,  but  that  he  had  received  a  letter  from 
Fkirbanks  sabring  that  he,  the  witness,  had 
not  returned  it  to  him,  and  now  the  witness 
was  satisfied  that  it  was  not  in  Fairbanks' 
possession;  that  he,  witness,  had  searched 
among  his  own  napers  for  the  deed  without 
sneoess,  and  that  he  believed  it  was  destroyed, 
held,  that  the  proof  of  lo«  was  insufficient  to 
aothorixe  secondary  evidence  of  the  contents 
of  the  deed,  because  resting  upon  hearsay — 
that  is,  upon  the  mere-  letter  from  Fairbanks, 
the  srantee,  in  whose  possession  the  deed 
would  properly  be.  and  m  whose  possession 
the  witness  had  tnousht  fit  to  be  until  he 
received  said  letter.  (Lawrence  v.  Fulton,  19 
OrI.688.) 
ated  20  Or.  490. 

61.  In  quo  warranto  the  person  who 
claimed  the  office  held  by  the  defendant 
testified  that  his  certificate  of  election  was 
lost  or  destroyed,  and  the  county  clerk  swore 
that  there  was  not  in  his  office,  or,  so  far  as 
he  knew,  in  the  county,  an v  record  or  written 
eridenoe  of  the  persons  who  were  elected  to 
the  different  county  offices.  Held,  that  this 
te8tim<my  was  sufficient  to  let  in  secondary 
evidence  of  the  election  and  certificate.  (Peo- 
ple V.  Clingan,  5  Cal.  389.) 

82.  Where,  from  the  evidence,  it  appeared 
probable  that  K.'s  deed  was  left  in  a  store, 
sod  £.  only  searched  the  store  for  it  about 
one  jear  after  it  had  been  left  there,  and 
inquiry  was  never  made  of  N.,  who  was  the 
sole  occupant  of  the  store  during  said  period, 
as  to  his  knowledge  or  possession  of  the  deed ; 
and  K.,  although  within  the  reach  of  the 
pTooesB  of  the  court,  was  not  summoned  as  a 
iritness,  K.'s  evidence  alone  of  its  loss  was 
insufficient  to  lay  the  foundation  for  the  intro- 
dnction  of  oral  proof  of  its  contents.  (King  v. 
Bandlett,  83  Cal.  318.) 

63.  The  proof  in  this  case  of  the  loss  of  the 
book  of  original  entries  was  not  sufficient  to 
let  in  secondary  evidence  of  its  contents, 
because  such  proof  did  not  show  who  last  had 
ponession  of  the  book,  or  anv  bona  fide  and 
ciligent  search  for  it.  (Caulfield  v.  Sanders, 
17  &L  609.) 

64.  PoaitivB  testimony  by  the  officer  having 
charge  of  the  records  that  they  were  not  in 


his  office  raises  the  legal  presumption  that 
he  had  searched  for  them,  unless  it  should  be 
made  to  appear  from  his  testimony  that  such 
was  not  tne  case.  (People  ▼.  Clingan,  5  Cal. 
889,  890.) 

65.  Before  parol  evidence  can  be  introduoe4 
of  the  contents  of  a  deed  which  is  claimed  to 
be  lost,  it  must  be  shown  that  an  unsuccess- 
ful search  has  been  made  for  it  in  ihe  place 
where  it  was  last  known  to  have  been.  (Tay- 
lor V.  Chirk,  49  Cal.  671.) 

66.  In  an  action  of  ejectment,  where  the 
plaintiff  seeks  to  establish  the  loss  of  a  deed 
under  which  he  deraigns  title,  in  order  to  lay 
the  foundation  for  secondary  evidence,  the 
proof  of  search  by  the  agent  or  attorney  in 
fact  of  the  plaintiff,  and  inquiry  by  him  of 
the  grantor,  is  insufficient,  as  the  plaintiff 
himself  mi^ht  have  the  possession  or  control 
of  the  original,  and,  in  the  absence  of  other 
evidence,  nis  affidavit  should  have  been  of- 
fered.   (Fallon  V.  Dougherty,  12  Cal.  104.) 

67.  The  admission  of  secondary  evidence  of 
a  paper  alleged  to  have  been  lost  is  only 
allowable  on  proof  of  a  bona  fide,  diligent 
search,  unsuccessfully  made  for  it  in  the 
place  where  it  was  most  likely  to  be  found, 
and  that  the  party  has  exhausted  in  a  reason- 
able degree  aU  the  sources  of  information  and 
means  of  discovery  naturally  suggested  by  the 
nature  of  the  case  and  accessible  to  the  party. 
(Folsom  V.  Scott,  6  Cal.  460.) 

Cited  6  Cal.  581 ;  17  Cal.  573. 

68.  Mere  evidence  of  search  for  paper  al- 
iened to  have  been  lost  is  not  sufficient  to 
adfmit  secondary  evidence  of  its  contents,  for 
the  search  may  not  have  been  diligent.  (Fol- 
som V.  Scott,  6  Cal.  460.) 

69.  Evidence  that  the  library  and  papers  of 
the  party  were  destroyed  by  fire,  except  a  few 
papers,  accompanied  by  evidence  of  search 
tor  the  particular  paper,  is  insufficient  to 
admit  secondary  evidence  of  its  contenta.  for 
the  paper  in  question  may  be  one  of  tnose 
saved  from  the  fire.  (Folsom  v.  Scott,  6  Cal. 
460.) 

70.  The  defendant  attempted  to  show  an 
ordinance  of  the  city  of  Sacramento,  but 
offered  only  a  newspaper  copy  of  it.  In  sup- 
port of  this,  as  secondary  evidence,  the  coun- 
sel for  the  defendant  swore  to  a  search  for 
the  original,  which  he  himself  had  made  in  a 
book  of  ordinances  handed  him  by  the  keeper 
of  the  city  archives.  Held,  that  the  evidence 
was  properly  excluded,  because  this  was  an 
insufficient  predicate.  (Norris  v.  Bussell,  5 
Cal.  249.) 

71.  To  entitle  one  to  introduce  secondary 
evidence  of  an  ordinanance,  the  search  for  the 
orifi:inal  should  have  been  made  and  testified 
to  by  the  keeper  of  the  records,  or  he  should 
have  been  subpoenaed  to  bring  into  court  with 
him  the  origmal  ordinance,  and  then,  upon 
his  failure  to  find  it  after  diligent  search, 
the  copy,  if  established  to  be  correct,  would 
have  been  admissible.  (Norris  v.  Russell,  5 
Cal.  249.) 

72.  Evidence  that  a  written  instrument  had 
been  in  the  possession  of  one  or  the  other  of 
two  men,  and  that  one  of  the  two  had  not  got 
it,  and  had  searched  for  it  and  could  not  fmd 
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it,  withoat  the  Bame  proof  as  to  the  other. 
does  not  lay  the  foandation  to  admit  oral 
proof  of  its  contents.  (Patterson  v.  Keystone 
Min.  Co.,  30  Oal.  S60.) 

78.  Ejectment  on  an  alcalde  grant  of  a  town 
lot  in  8an  Jose,  made  January.  1847.  Plain- 
tiff  proved  by  one  Weeks  that  ne  was  alcalde 
lor  Ban  Jose  during  October,  1847,  and  as 
such  recorded  the  orif^al  petiticm  and  grant 
in  book  3  of  deeds,  m  the  recorder's  office 
of  Santa  Clara  county;  that  the  grant  was 
signed  by  the  genuine  signature  of  Burton, 
alcalde  at  its  date ;  and  that  the  record  shown 
is  a  true  copy  of  the  petition  and  grant. 
Plaintiff  then  proved  that  neither  the  peti- 
tion nor  grant  u  now  in  the  recorder's  office. 
He  then  offered  his  own  affidavit,  to  account 
for  the  nonprodnction  of  the  original  petition 
and  grant,  m  effect,  that  he  hiui  never  seen 
said  i>etition  or  giant;  that  he  had  made  '*  a 
full,  thorough,  (Client,  and  careful  search  for 
the  same  among  his  papers  and  effects,  and  in 
every  locality  and  place  where  the  same 
mieht  reasonably  be  expected  to  be  found, 
ana  that  he  has  mquired  of  every  person  who 
might  reasonably  be  expected  to  have  said 
orinnal  petition  and  grant,  or  either  of  them, 
and  of  every  person  who  might  reasonably  be 
expected  to  know  where  the  same  might  be 
found,"  without  success ;  and  that  he  believes 
they  are  lost  or  destroyed.  The  affidavit  of 
the  widow  of  tiie  ^p*antee,  upon  whose  estate 
there  was  no  admmistration,  was  also  read, 
stating  that  she  had  searched  among  her 
papers  without  effect.  Held,  that  this  proof 
sufficiently  accounted  for  the  nonproduction 
of  the  original  graat  to  admit  in  evidence  the 
record  thereof  as  found  in  book  3  aforesaid ; 
that  it  was  not  necessary  to  the  validity  of 
the  ^nt  that  proof  should  be  made  of  the 
petition,  the  grant,  if  proi>erly  issued,  being 
the  effective  paper.  (Pierce  v.  Wallace,  iS 
Oal.  165.) 

74.  It  is  sufficient  in  such  case  prima  facie 
to  show  that  the  grrantee  or  his  representa- 
tive or  assignee  did  not  have  the  ^rant,  and 
that  it  was  not  in  the  place  where  it  was  last 
seen.    (Pierce  v.  Wallace,  18  Oal.  165.) 

75.  Where«  to  prove  prior  possession  of  a 
miniag  claim,  plaintiff  relied  upon  a  notice 
which  had  been  posted  on  a  tree  at  one  end 
of  the  claim,  which  notice  was  not  produced 
on  the  trial,  but  in  place  thereof  plamtiff  in- 
troduced a  witness  who  stated  that  he  had 
frequently  seen  the  notice,  and  that  when  he 
last  saw  it  a  part  of  it  was  torn  and  the  resi- 
due so  much  defaced  as  to  be  illegible,  held, 
that  this  was  sufficient  to  let  in  secondary 
proof  of  the  contents  of  the  notice;  and  that 
stricter  proof  of  loss  ought  not  to  be  required 
in  such  cases.  (Dunning  ▼.  Bankin,  19  Oal. 
640.) 

Opinion  insufficient  foundation  for.  See 
Lost  or  Destroyed  Instruments,  7. 

6,  Wh9F%  Po88§89or  of  Original  it  Out  of  State, 

76.  Secondary  evidence  of  contents  of  deed 
or  srant  is  admissible  where  the  possession 
of  me  original  is  traced  to  the  possession  of  a 

Sarty  not  in  the  state.    (Grordon  v.  Searing, 
Oal.  49.) 
Oited  lOOoL  148;  99  Oal.  78;  20  Or.  431. 


77.  Where  letters  are  proved  to  have  been 
mailed  by  one  of  the  defendants  to  another 
residing  in  a  foreign  nirisdiction,  to  which  re* 
plies  were  reoeivM  in  doe  coarse  ol  mail,  it 
must  be  presumed  that  the  letters  mailed 
were  received  in  the  regular  course  of  mail, 
and  a  letter  beyond  the  territory  of  the  state 
is  within  the  meaning  of  the  statute  "  lost," 
so  as  to  allow  secondary  proof  of  its  contents. 
(Zellerbach  ▼.  Allenberg,  99  CaL  57.) 

7.  CortHM  Copho  of  Bocordo  or  Hooordod  ith- 

otmmonto. 


a.  Instruments  Recorded  Before  Passage  of 

Statute  Relating  to. 

78.  Copies  of  instruments  of  those  classes 
entitled  to  record,  duly  certified  by  the  re- 
corder, which  were  copied  into  tibe  proper 
books  of  record  of  the  proper  county,  prior  to 
April  80, 1860,  are  admissible  in  evidence  un- 
der the  statute,  after  proof  tiiat  the  oriinnals 
are  not  under  the  control  of  the  partv  offering 
such  certified  copies,  or  are  lost,  ana  that  the 
originals  were  genuine  instruments,  and  were 
in  truth'  executed  by  the  grantor  or  grantors 
therein  named,  notwithstandine  such  instru* 
ments  were  irrej^arly  recorded  by  reason  of 
some  defect,  omission,  or  informality  existing 
in  the  acknowledgment  or  certificate  of  ao- 
knowle<^ment  of  ue  same.  (Landers  v.  Bol- 
ton, 26  CStl.  393.) 

Oited  27  Oal.  245;  81  Oal.  93. 

b.  Accounting  for  or  Proving  Execution  ol 

the  Originals. 

79.  It  must  be  shown  that  originals  are  not 
under  control  of  party  to  authorise  certified 
copies  of  recorded!^  instruments  to  be  read  in 
evidence,  unless  the  proof  of  that  fact  be 
waived  by  the  adverse  party.  (Mayo  v. 
Maseanx,  38  Oal.  442.) 

80.  Section  21  of  the  act  of  March,  1851, 
giving  to  copies  of  papers  from  the  county 
recorder's  office  the  uke  effect  as  evidence  as 
originals,  does  not  dispense  with  the  produo- 
tion  of  the  originals  if  they  can  be  obtained ; 
it  merely  fixes  the  value  of  the  copy  as 
evidence,  when  it  is  necessary  to  be  mtro- 
duced,  from  the  loss  of  the  onginaL  (Macy 
V.  GKxxiwin.  6  Oal.  579.) 

Oited  12  Oal.  105;  31  Oal.  107. 

81.  There  is  no  attempt  by  section  21  of  the 
act  of  March,  1851.  to  dispense  with  the  rule 
that  the  best  evidence  must  be  resorted  to 
which  the  nature  of  the  case  will  admit. 
(Macy  V.  Gkxxiwin,  6  Oal.  579.) 

82.  Affidavit  by  party  to  suit,  that  original 
deed  ''is  not  in  his  possession,  or  under  his 
control,"  is  sufficient  to  admit  in  evidence  a 
certified  copy  from  the  recorder's  office, 
the  deed  havmg  been  properly  acknowledged 
and  recorded,  and  the  grantee  being  a  third 
person.  (Skinker  v.  Flohr,  13  Oal.  638.) 
Oited  25  Oal.  129;  26  Oal.  413;  27  Oal.  55. 

83.  It  is  well  settled  that  certified  copies  ol 
instruments  duly  recorded  may  be  read  in 
evidence  without  proof  of  the  execution  (rf 
the  originals.  (Mayo  ▼.  Maseaux,  38  Oal. 
442.) 

Accounting  for  the  originaL  See  posty  84, 
et  seq.,  II,  5,  f. 
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Aeeoanting  for  original  where  records  of 
veooider'B  office  offered.    See  post,  227,  228. 

e.  Of  Mexican  Grants,  or  Records  of  Land  or 
Surveyor  General's  Office* 

84.  Copy  of  Mexican  grant,  taken  from 
United  States  surveyor  general's  office,  is  not 
admissible  in  evidence  without  accounting 
lor  the  nonproduction  of  the  original  grant, 
where  the  party  offering  the  copy  does  not 
rely  upon  a  certified  copy  of  the  grant,  under 
the  act  of  1857,  but  upon  proof  aliunde  that 
the  oopy  was  correct.  (Soto  v.  Kroder,  19  Cal. 
87.) 

85.  Under  the  act  of  1857  a  copy  of  a 
Mexican  grant,  certified  by  the  United  States 
surveyor  general  to  be  a  true  and  accurate 
copy  of  the  grant  on  file  in  his  office,  is  ad- 
missible in  evidence  "  with  the  like  effect  as 
the  orii^nal,"  without  proof  that  the  original 
oould  not  be  produced*  (Soto  ▼•  Kroder,  19 
CaL87.) 

86.  Such  certified  copies  are  admissible  in 
evidence  whenever  the  oxiginids,  if  produced, 
would  be  admissible,  the  object  of  the  statute 
being  to  remove  objections  to  the  copies,  on 
the  ground  that  they  are  secondary  evidence. 
(Soto  ▼.  Kroder,  19  Cal.  87.) 

87.  Where  it  is  proven  that  the  signatures 
of  the  governor  and  secretary  of  the  depart- 
ment <3  California  to  a  grant,  at  the  time 
of  its  date,  are  genuine,  then  a  cop^r  duly 
certified  under  the  act  of  1857  is  admissible 
in  evidence.    (Soto  v.  Kroder,  19  Cal.  87.) 

88.  A  duly  certified  oopy  of  a  Mexican 
grant  from  the  United  States  surveyor  un- 
cial's office  is  admissible  in  evidence,  a^mst 
the  objection  that  the  absence  of  the  original 
is  not  accounted  for.  But  is  admissible  only 
when  the  original  itself  would  be.  The 
statute  (Acts  of  1857,  p.  S17)  simply  removes 
the  objection  to  the  copy  as  secondary  evi- 
dence. (Natoma  Water  A  Min.  Co*  v* 
Clarkin,  14  Cal.  544.) 

Cited  19  OaL  95. 

89.  A  sworn  copy  or  exemplification  of  the 
ezpediente,  consisting  of  the  j^tition,  plat, 
reierence,  report,  act  of  concession,  approval, 
pant,  etc,  on  file  in  the  archives  of  the  Mex- 
ican government,  is  evidence,  and  the  orig- 
inals ought   not    to    be  removed  from  the 

Svemment  offices.    (Gregory  v.  McPherson, 
CaL562.) 
Oited  81  Cal.  510. 

90.  Under  sections  1919  and  1951  of  the 
Code  of  Civil  Procedure  it  is  not  necesnary  to 
prove  the  loss  of  an  original  patent  before  an 
exemplified  oopy  thereof  can  be  produced  in 
evidence.    (Eltsroth  v.  Ryan,  89  Cal.  185.) 

91.  A  certified  copy  of  affidavit  and  claim 
under  PomessoryAct  of  this  state  is  admis- 
sible in  evidence  if  the  partv  offering  it  has 
never  had  the  original,  and  has  made  search 
fat  it,  and  is  unable  to  find  it.  (Roberts  v. 
Unger,  30  Cal.  676.) 

92.  Certified  copies  of  grants  made  by 
surveyor  general  of  United  States  are  inaa- 
misBiDle  in  evidence,  unless  the  absence  of 
the  originals  is  accounted  for*  (Hensley  v. 
Twpey,  7  Cal.  288.) 

93.  An  affidavit  showing  that  the  surveyor 


general  has  adopted  a  rule,  refusing  to  allow 
the  originals  to  be  taken  from  the  files,  is  a 
sufficient  predicate.     (Hensley  v.  Tarpey,  7 
Cal.  288.) 
Cited  10  Cal.  147;  12  Cal.  105;  19  Cal.  94. 

94.  Copy  of  letter  from  register  of  state 
land-office  to  the  county  recorder,  written  in 
pursuance  of  section  46  of  the  act  of  March 
28, 1868,  and  certified  by  the  county  recorder, 
is  admissible  in  evidence*  (People  v*  Hagar, 
52  CaL  171.) 

d.  Cf  Al<yilde'B  Records. 

96.  Books  of  record  of  deeds,  mortgages, 
and  other  instruments  kept  by  alcades  pre- 
vious to  the  organization  of  the  state  govern- 
ment, which  were  transferred  to  the  custody 
of  the  county  recorder  by  the  act  of  April  13, 
1850,  entitled  "An  act  concerning  the  trans- 
fer of  certain  records,  conveyances,  and 
SRpers,"  have  been  placed  bv  the  twenty- 
rst  section  of  the  act  of  March  26, 1851,  en- 
titied  ''An  act  concerning  county  recorders," 
upon  a  footins  with  other  records  kept  by  the 
county  recoraers ;  and  certified  c  pies  of  in- 
struments found  therein  are  admissible  in 
evidence  under  the  same  circumstances  as  are 
certified  copies  of  records  made  by  the  record- 
ers themselves,  namely,  upon  proof  of  the 
loss  or  the  inability  of  the  party  to  produce 
the  originals.  (Touchard  v.  Keyes,  21  Cal. 
202.) 
(3ited  26  Cal.  45;  88  Cal.  219,  226,  227. 

96.  The  twenty-first  section  of  the  act  con- 
cerning county  recorders  of  March  26,  1851, 
applies  only  to  such  records  as  are  by  that 
act  required  to  be  kept  in  the  recorder's 
office.  It  has  no  application  to  the  records 
of  alcaldes,  which  by  a  previous  act  had  been 
transferred  to  the  custody  of  the  recorders, 
and  a  copy  from  such  records  is  not  admis- 
sible upon  the  certificate  of  the  recorder.  Per 
Norton,  J.,  dissenting.  (Touchard  v.  Keyes, 
21  Cal.  202.) 

97.  Certified  copies  of  instruments  found  in 
the  books  of  records  of  deeds,  etc,  kept  by 
alcaldes,  and  which  have  been  transferred  to 
the  custodjT  of  county  recorders,  are  admis- 
sible in  evidence  under  the  same  circum- 
stances as  are  certified  copies  of  records  made 
by  the  recorders  themselves*  (Garwood  v* 
Hastings,  38  Cal.  216.) 

Alcalde's  records  as  evidence*  See  poet.  III, 
9,b* 

e.  Of  Powers  of  Attorney,  Contracts,  or  Dec- 
larations of  Sole  Trader* 

98.  A  certified  copy  of  the  record  of  a  power 
of  attorney,  which  is  entitled  to  record,  is  ad- 
missible in  evidence*  (Jones  v.  Marks,  47 
Cal.  242.) 

99.  A  certified  copy  from  the  recorder's 
office  of  a  power  of  attorney  purporting  to 
have  been  executed  bv  four  persons,  but  ac- 
knowledged by  one  only,  is  admissible  in  evi- 
dence.   (Spect  V.  Gregg,  51  Cal.  198.) 

100.  If,  at  the  time  of  the  sale  of  land,  the 
grantor  executes  to  the  grantee,  and  acknowl- 
edges BO  as  to  entitle  it  to  record,  an  instru- 
ment assigning  to  the  grantee  all  moneys  due 
or  to  grow  due  on  account  of  sales  or  contracts 
of  sales  made  by  the  grantor  of  portions  of  the 
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land,  and  the  instrament  is  leoorded,  a  certi- 
fied coi>y  of  it  is  admissible  in  evidence  in  an 
action  in  relation  to  an  enforcement  of  the 
contract  between  the  grantee  and  one  who  had 
made  a  contract  of  sale  with  the  grantor. 
(Moss  V.  Atkinson,  44  Oal.  8,) 

101.  Oopy  of  recorded  declaration  as  sole 
trader  under  the  act  of  1852,  certified  by  the 
recorder,  does  not  prove  either  the  existence 
or  contents  of  the  original.  (Beading  v.  Mai- 
len,  31  Gal.  104.) 

Certified  copy  of  order  making  wife  a  sole 
trader.    See  Husband  and  Wife,  640. 

t  Of  Deeds. 

102.  Authenticated  copy  of  record  of  deed 
is  prima  facie  evidence  of  the  genuineness, 
due  execution,  and  delivery  of  the  original 
deed.    (Anthony  v.  Chapman,  66  Oal.  78.) 

lOS.  It  is  error  to  admit  in  evidence  oerti4^ 
copies  of  a  deed  and  contract  without  account- 
ing for  the  absence  of  the  originals.  (Marriner 
V.  Dennison,  78  Oal.  202.) 

104.  A  duly  certified  copy  of  a  deed  resularly 
recorded  is  admissible  in  evidence,  unaer  the 
act  of  April  29,  1857,  if  it  be  shown  to  the  sat- 
isfaction of  the  court  by  the  partv  offering  it 
that  the  original  is  not  under  nis  control. 
(Hicks  V.  Ooleman,  25  Oal.  122.) 

Cited  26  Cal.  413 ;  38  Oal.  449. 

105.  Copies  of  deeds  duly  filed  for  record  in 
the  recorder's  office  of  the  proper  county,  or 
which,  after  having  been  duly  filed  for  record, 
have  been  record^  in  the  pro^r  book  of 
records,  are  admissible  in  evidence  m  all  courts, 
and  in  all  actions  and  proceeding  with  the 
like  effect  as  the  originals  could  be  if  produced, 
upon  proof  of  the  loss  of  the  originals,  or  that 
they  are  not  in  the  power  of  the  party  offer- 
ing the  copies.  (McMinn  v.  O'Connor,  27 
Cal.  238.) 

Cited  88  Cal.  449. 

106.  A  party  claiming  title  under  a  deed 
duly  acknowledged  is  entitled  to  have  a  certi- 
fied copy  of  the  record  of  the  same  received  in 
evidence,  upon  makins  statute  proof  that  he 
never  had  control  of  the  original,  and  that  it 
is  not  then  in  his  power  or  control.  (Hurl- 
butt  V.  Butenop,  27  Cal.  54.) 

Cited  38  Cal.  449. 

107.  A  certified  copy  of  a  deed  from  the 
county  recorder's  office  is  primarv  evidence, 
and  is  admissible  without  proof  oi  loss  of  the 
original.  (Canfield  v.  Thompson,  49  Oal. 
210.) 

Cited  59  Cal.  506 ;  70  Cal.  16. 

108.  Copies  of  the  records  of  deeds,  certified 
b^  the  recorder,  are  admissible  in  evidence 
without  accounting  for  the  absence  of  the 
originals.    (Gethin  ▼.  Walker,  59  Oal.  502.) 

109.  Certified  copies  of  instruments  recorded 
in  book  "  K  "  of  deeds,  in  the  office  of  the  re- 
corder for  the  city  and  county  of  San  Fran- 
cisco, are  admissible  in  evidence  without  proof 
of  the  execution  of  the  originals,  ((jarwood 
V.  Hastings,  38  Cal.  216.) 

110.  A  certified  copy  of  a  deed  filed  for 
record,  or  recorded  in  the  proper  book  of  rec- 
ords prior  to  the  act  of  April  80, 1860,  but  which 
was  not  acknowledged  or  proved,  as  required 


by  law,  ifl  not  admissible  in  evidence  without 
proof  being  first  made  that  the  original  deed 
was  genuine,  and  was,  in  truth,  executed  by 
the  grantor  or  grantors  therein  named.  (Mo- 
Minn  V.  O'Connor,  27  OaL  238.) 

111.  A  certified  copy  d  a  deed  from  the 
county  recorder's  office,  contained  in  the 
margin  of  the  acknowledgment  taken  before 
a  notary,  and  in  the  place  where  his  seal  le 
usually  found,  the  words  "no  seal"  thus: 
[No  Seal],  the  conclusion  of  the  acknowledg- 
ment being,  "In  witness  whereof,  I  have 
hereunto  set  my  hand  and  affixed  my  official 
seal,  the  day  and  year,"  etc.  The  court  below 
ruled  out  the  copy  of  the  deed  as  evidence,  on 
the  ground  that  the  acknowledgment  did  not 
have  the  notary's  seal.  Held,  that  the  court 
erred;  that  the  words  "no  seal,"  instead  of 
implying  that  there  was  no  seal  affixed,  was 
a  mere  note  by  the  recorder  of  the  place  of 
the  notarial  seal  which  he  probably  nad  no 
means  of  copying.  (Jones  ▼•  Martin,  16  CaL 
165.) 

ated  86  Cal.  203. 

g.  Of  Census  Betoms,  Street  Aasessmenta 
or  Petition  to  Form  Swamp  Land  Dis- 
trict. 

112.  Copv  of  censos  retoma  certified  by  the 
superintenaent  is  admissible  to  show  the 
census  results.  (People  ex  r«L  Stoddard  v. 
Williams,  64  Oal.  87.) 

Census,  copv  certified  by  saperintendent  la 
admissible.    See  Census,  2. 

113.  Under  section  18  of  the  act  of  April  4, 
1864,  the  records  of  a  street  assessment  kept 
b^  the  marshal  of  the  city  of  Oakland,  and 
signed  by  him,  have  the  same  force  and  effect 
as  other  public  records,  and  copies  ther^ht^m 
duly  certified  are  admissible  in  evidence  with 
the  same  effect  as  the  originals.  (Alameda 
Macadamising  Co.  v.  Williams,  70  CaL  534.) 

1 14.  Copy  of  petition  for  formation  of  swamp 
land  district,  certified  by  the  derk  of  the 
board  of  supervisors,  and  a  copy  of  the  by- 
laws, certified  bv  tne  county  recorder,  are 
admissible  in  evidence.  (People  ▼.  Hagar,  52 
Cal.  171.) 

h.  Of  Articles  of  Association  or  Oonsolidi^ 
tion;  Of  Miscellaneous  Instruments. 

115.  An  instrument  purporting  to  be  a  oopty 
of  the  articles  of  association  of  a  company  is 
not  admissible  in  evidence  when  there  is  no 
proof  that  the  original  of  such  articles  ever 
existed.    (Beynolds  ▼.  Lincoln,  71  OaL  183.) 

116.  Certified  copies  from  the  office  of  the 
secretary  of  state  of  the  articles  consolidate 
ins  two  or  more  railroads  are  admissible  in 
evidence  to  prove  such  consolidation.  (Vance 
V.  Kohlb^^,  50  Cal.  846.) 

Certified  copy  of  assignment  as  evidence  of 
power  to  sue.  See  Bankruptcy  and  Insol- 
vency, 227. 

Certified  copy  of  map  as  evidence.  See  Pab- 
lie  Lands,  312. 

Certified  copv  of  justice's  docket  as  evi- 
dence.   See  Malicious  Prosecution,  64. 

Certified  copy  of  certificate  of  partnership. 
See  Partnership,  30. 
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L  Ck>py  of  Certified  Copy. 

117.  Copy  of  certified  copy  of  an  original 
infltrament  which  has  been  lost  is  not  admia- 
liUe  in  evidence  to  prove  the  contents  of  the 
anginal.    (Dyer  v.  Hndson,  65  Cal.  872.) 

Copy  of  certified  copy  as  evidence.  See 
Corporations,  661. 

Copy  of  copy  of  mnster-roU  is  not  admissi- 
ble,   oee  Military  Companies. 

]•  Certiflcata,    Sufficiencv    and    Condnsive- 

neesm. 

118.  Under  act  of  Congress  respecting  an- 
thentication  of  record  of  a  court  of  one  state 
to  be  used  in  another,  it  is  only  necessary 
that  the  certificate  should  state  the  main 
facts  which  are  made  necessary  by  the  act 
when  the  offices  of  judge  and  derk  are  both 
vested  in  one  person.  (Low  v.  Burrows,  12 
Cal.  181.) 

(Sted  13  Or.  182. 

110.  Certificate  of  surveyor  general,  that 
the  jMiper  *'  is  a  true  and  accurate  co^  of  a 
document"  on  file  in  his  office,  is  sufficient 
against  the  objection  that  the  copy  is  not 
dnlv  authenticated,  it  being  conceded  that 
Buch  document  was  the  original  grant.  (Na- 
toma  Water  A  liin.  Co.  v.  Clai^in,  14  Oal. 
514.) 

190.  In  ejectment  plaintiff,  relying  upon 
a  Mexican  grant  and  a  decree  of  the  United 
United  States  board  of  land  commissioners, 
offered  in  evidence  a  copy  of  the  decree 
taken  from  the  office  of  the  United  States 
surveyor  general,  with  a  certificate  by  tiie 
surveyor  general  that  "  the  foregoing  is  a  oor^ 
rect  copy  of  the  decree  of  confirmation  made 
by  said  board  of  commissioners  in  the  case 
therein  mentioned,  together  with  the  indorse- 
ments thereon,  as  the  same  is  on  file  in  my 
office,"  defendant  objecting  that  the  copy  was 
not  properly  certified,  field,  that  the  certifi- 
cate complies  sufficiently  with  the  statute, 
the  terms  of  which  need  not  be  literally  pur- 
sued.   (Young  V.  Emerson,  18  Cal.  416.) 

121.  Certificate  of  proceedings  of  surrogate's 
court  of  New  York  which  states  that  A.  W. 
Bradford  is  surrosate  of  the  city  and  county 
of  New  York,  and  acting  clerk  of  the  surro- 
gate's court;  that  he  has  compared  the  tran- 
script of  the  papers  with  the  original  records 
in  the  matter  of  the  estate  of  William  Young, 
and  finds  the  same  to  be  correct,  and  a  true 
amy  of  all  the  proceedinss.  and  that  the  cer- 
tincate  is  in  due  form  of  law,  in  testimony 
whereof  he  sets  his  hand  and  affixes  his  seal 
of  office,  la  sufficient.  (Low  v.  Burrows,  12 
Oal.  181.) 

122.  Recorder,  in  certifying  to  copies  of 
deeds  from  his  office,  need  not  transcribe  the 
notarial  seal  to  the  acknowledgment,  the  cer- 
tificate of  acknowledgment  in  the  case  stating 
that  the  notary  did  affix  his  seal.  (Jones  v. 
Martin,  16  Gal.  165.) 

12S.  If  a  copy  of  a  public  official  document 
or  record  be  certified  by  the  proper  custodian 
of  it  to  be  correct  it  is  not  competent  to  show 
by  parol  that  the  certificate  is  liEdse.  (People 
V.  Hagar,  62  Cal.  171.) 

Exemplification  of  foreign  judgmenta*  See 
Judgments,  883,  et  seq. 

Cai-  Dieisr,  Vol.  n.— 9S 


JUL  DoevMentary  Evidence* 
/•  Bight  of  IffS^ecfiM  of. 

124.  After  deeds  or  other  doeunents  have 
been  admitted  in  evidence  the  opposite  coun- 
sel have  a  right,  to  inspect  them  at  any  time 
during  the  progress  of  the  trial.  (Pope  v. 
Dalton,  40  Cal.  638.) 

125.  If  a  witness  is  called  to  identify  papen 
in  order  to  lay  the  foundation  for  introducing 
them  in  evidence,  the  opposing  counsel  is 
entitled  to  an  inspection  of  the  papers  before 
the  close  of  the  testimony,  in  order  to  enable 
him  to  offer  testimony  in  explanation  of  the 
papers,  or  to  disprove  their  authenticity. 
(People  V.  Stevens,  52  Cal.  457.) 

126.  Where  witness  is  asked  if  he  had 
sign^  paper  of  certain  tenor,  stated  in  the 
question,  and,  before  answering,  is  shown  and 
examines  the  original,  it  is  not  error  to  admit 
his  answer  in  evidence.  (People  v.  Donovan, 
43  Cal.  162.) 

2.  Laying  Foundation  for;  Proving  Eioeation  of 
inotrumont  Offorod. 

127.  Section  29  of  the  act  concerning  con- 
veyances, which  authorises  an  instrument 
which  has  been  proved  in  the  manner  pre- 
scribed in  that  act  to  be  read  in  evidence  witii 
the  certificate  without  further  proof,  is  not 
limited  to  instruments  to  be  thereafter  ex^ 
cuted.    (Clark  v.  Troy,  20  Cal.  219.) 

Cited  86  Cal.  634,  636;  43  Cal.  343. 

128.  Thus,  where  a  deed  was  executed  in 
September,  1847,  and  in  December,  1860,  prod 
of  the  execution  was  made  by  the  subscribing 
witness  before  a  notary,  who  certified  to  the 
same  in  the  form  reauued  bv  the  conveyanc- 
ing act,  held,  that  tne  certificate  entitled  the 
deed  to  be  read  in  evidence.  (Clark  v*  Troy, 
20  Cal.  219.) 

Cited  4  Nev.  420. 

129.  Patent  iuued  by  government  is  ad- 
missible in  evidence,  without  any  proof  of  its 
execution.  The  official  seal  sufficiently  au- 
thenticates it.  ((jktllup  V.  Armstrong,  22  Cid. 
480.) 

130.  Act  of  1851,  section  21,  gives  to  ^ 
pers  properly  recorded  like  effect  as  orig- 
inals, but  it  does  not  dispense  with  proof  of 
execution.  (Powell's  Heirs  v.  Hendricks,  8 
Cal.  427.) 

Cited  27  Cal.  244. 

131.  Power  of  attomev  not  affecting  real 
estate  is  not  required  to  oe  recorded,  and  the 
fact  of  such  instrument  beinjg  acknowledged 
and  recorded  does  not  authorise  it  to  be  read 
in  evidence  without  proof  of  its  execution. 
(Stevens  v.  Irwin,  12  ObX  806.) 

132.  A  power  of  attorney  to  sell  "  lots  un- 
sold "  is  admissible  in  evidence  without  first 
making  proof  that  the  lot  in  controversy  was 
unsold  when  the  power  was  given.  (Qu^iner 
V.  Schmaelale,  47  CaL  588.) 

133.  It  is  error  to  admit  letters  in  evidence 
without  proving  that  they  wero  written  by  tiie 
party  intended  to  be  charged  by  their  con- 
tents.   (Sinclair  v.  Wood,  8  Cal.  98.) 

134.  A  subscribiug  witness  to  a  written  in- 
strument, if  within  the  jurisdiction  of  the 
court,  mnst  be  produced,  or  some  sufficient 
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reaBon  given   for  his  absence.    (Steyens  ▼• 
Irwin,  12  Cal.  306.) 

Id6«  Where  a  conveyance,  not  acknowledged, 
is  offered  in  evidence,  and  it  is  proved  that  it 
was  executed  b^  the  grantor  and  witnessed  by 
subscribing,  witnesses  out  of  the  state,  and 
there  is  no  evidence  to  show  that  the  subscrib- 
ing witnesses  were  ever  in  the  state,  a  suffi- 
cient presumption  is  raised  that  the  subscrib- 
ing witnesses  are  not  within  the  jurisdiction  of 
the  court  to  let  in  secondary  evidence  of  its 
execution  by  the  grantor,  (Landen  v.  Bol- 
ton, 26  OaL  393.) 
Cited  27  CaL  310. 

136.  A  bill  of  sale  of  a  mining  daim  is  suf- 
ficiently proved  when  the  handwriting  of  the 
subscribing  witness,  who  ia  absent  from  the 
state,  and  the  execution  by  the  vendor  is 
proven.  And  this,  though  the  subscribins 
witness  was  in  the  state  uter  suit  instituted 
and  near  the  place  of  trial,  and  plaintiff  used 
no  efforts  to  get  the  testimony  of  the  witness 
before  he  left  the  state.  (Jackson  ▼.  Feather 
River  Water  Co..  14  CaL  18.) 

137.  Where  a  subscribing  witness  to  a  bill  of 
sale  is  out  of  the  state,  and  the  proof  is  that 
witness  saw  subscribing  witness  put  his  name 
to  it,  and  saw  grantor  sign  it,  and  recognises  the 
paper  from  hearing  it  read — not  being  able  to 
read  himself— and  another  witness  testifies 
that  the  signature  of  the  subscribing  witness 
is  in  his  handwriting,  this  is  sufficient  evidence 
to  identify  the  paper  and  authorise  it  to  be 
read  in  evidence.  (McGhurrity  v.  Byington,  12 
Cal.  426.) 

188.  A  subscribing  witness,  who  is  called  to 
prove  the  execution  of  the  instrument,  who 
testifies  that  it  was  signed  in  his  presence,  '*  to 
the  best  of  his  recollection,"  is  sufficient  to 
allow  it  to  be  read  in  evidence.  (McGrarrity 
V.  Byington,  12  Cal.  426.) 

139.  When  the  subscribing  witness  to  a 
written  instrument  is  beyond  the  jurisdiction 
of  the  court  such  instrument  is  admissible  in 
evidence  upon  proof  of  the  signature  of  the 
grantor  or  obligor,  without  i)roving  the  hand- 
writing of  the  subscribing  witness,  unless  the 
instrument  is  one  which  the  law  requires  to 
be  attested  by  witnesses,  in  which  case  proof 
of  the  handwriting  of  both  parties  and  sub- 
scribing witnesses  might  be  necessary.  (Lan- 
ders y.  Bolton,  26  Cal.  398.) 

140.  An  instrument  in  writing,  executed 
and  attested  by  a  subscribing  witness  in  a 
foreign  country,  or  at  a  place  beyond  the  ju- 
risdiction of  the  court,  can  be  proved  by  evi- 
dence of  the  handwriting  of  the  party  who 
executed  it.  (McMinn  y«  Whelan,  2/  Cal. 
300.) 

141.  A  bill  of  sale  of  a  mining  claim  executed 
by  three  grantors  is  admissible  in  evidence  if 
the  execution  of  only  two  of  the  g^rantors  is 
proven.  If  the  execution  of  the  third  grantor 
IS  not  proven,  the  failure  to  make  this  proof 
should  be  taken  advantage  of  by  asking  the 
court  to  instruct  the  jury  to  disregard  it  so  far 
as  it  purports  to  convey  the  interest  of  the 

Jerson  whose  signature  is  not  proven.    (St. 
ohn  v.  Kidd,  26  Cal.  263.) 
Cited  81  Cal.  91. 

142.  If  a  deed  is  given  in  lieu  of  former  deed 


thedeclarationa  of  the  grantor  and  grantee  in 
the  later  deed,  that  it  was  made  in  lieu  of  a 
former  deed  of  the  same  land,  are  not  admia- 
sible  in  evidence  to  lay  the  foundation  for  the 
admission  of  the  later  deed  in  evidence  for  the 
purpose  of  fixing  the  boundaries  of  the  land 
conveyed  in  the  former  deed.  (Poorman  y* 
MiUer,  44  Cal.  209.) 

143.  Where  a  deed  not  jpiroperly  acknowl* 
ed^ed  is  executed  and  witnessed  by  a  sub- 
scribing witness  in  a  foreign  country,  proof 
that  it  was  executed  hj  the  grantor  is  sufficient 
to  entitle  it  to  be  received  in  evidence  without 
producinff  the  attesting  witness,  or  accounting 
for  his  absence,  or  proving  his  handwriting. 
(McMinn  v.  O'Connor,  27  Cal.  288.) 

Cited  27  Cal.  310. 

144.  Where  the  party  offering  the  instru- 
ment makes  out  a  prima  fade  case  of  its  exe- 
cution, the  other  party  should  not  be  allowed 
to  introduce  counter  proof  b^re  the  instru- 
ment is  read  to  the  jury.  (Versan  y.  Mc- 
Gregor, 23  Cal.  889.) 

Laying  foundation  for  deed  of  execator* 
See  post,  182. 

Laying  foundation  for  admiiwioii  of  aoooimt- 
books.    See  poet,  in,  8. 

8.  Mccou/ft'booH, 

Memorandum-books.    See  poet,  HE,  6. 

145.  An  account-book  is  not  admissible  in 
evidence  when  the  preliminary  foundation  for 
its  admission,  either  as  a  book  of  original  en- 
tries or  as  part  of  the  res  gest»,  has  not  been 
laid.    (Watrous  y.  Cunningham,  71  CaL  80.) 

146.  The  testimony  of  a  competent  witness 
to  show  the  mode  in  which  the  books  of  ao- 
count  of  the  plaintiff  were  kept,  and  that  they 
were  correct,  is  admissible^  and  such  books  are 
properly  admitted  in  evidence  as  books  of 
original  entry  to  show  the  items  of  plaintiff's 
account.  (West  Coast  Lumber  Co.  v.  New- 
kirk,  80  Cal.  275.) 

147.  In  suit  on  an  account  for  services  ren- 
dered and  materials  furnished  in  the  course  of 
his  trade,  and  for  articles  furnished  from  his 
farm,  by  plaintiff,  who  was  a  blacksmith  and 
farmer,  he  is  a  competent  witness  to  prove  to 
the  court  his  book  of  original  entries,  as  pre- 
liminary to  the  introduction  of  the  book  in 
evidence.  And  having  testified  that  the  book 
was  kept  by  himself,  that  it  was  his  book  of 
original  entries  in  which  he  kept  his  accounts, 
that  the  entries  were  made  by  him  at  the  time 
they  purport  to  have  been  made,  that  he  kept 
no  other  books  and  had  no  clerk,  the  book 
was  sufficiently  proved  to  be  admitted  in 
evidence.  (Landis  v.  Turner,  14  Cal.  573.) 
Cited  17 Cal.  573;  71  Cal.  879;  80  Cal. 280;  82 

Cal.  166;  87  Cal.  211. 

148.  Though  account-book  of  tradesman,  as 
general  rule,  is  not  admissible  to  prove  a 
charge  for  money  loaned,  yet  where  it  was 
shown  that  plaintiff  had  procured  and  paid 
for  certain  articles  for  defendant,  and  charaed 
it  as  money  loaned,  the  book  is  admissible* 
(Le  Franc  v.  Hewitt,  7  Cal.  186.) 

Cited  82  Cal.  166;  5  Or.  28. 

149.  Admitting  that  a  trader's  book  is  not 
admissible  to  prove  a  single  item,  yet.  where 
the  evidence  shows  that  defendant  Drought 
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gOoilfl  at  Tftrioua  times,  for  which  only  one 
charge  was  entered  after  the  order  was  filled, 
it  aeema  that  the  aooount-book  is  admissible 
in  evidence.  '  (Le  Franc  y.  Hewitt,  7  Oal.  186.) 

160.  A  tradesman's  shop-hook  of  orisinal 
entries  is  receivable  in  evidence  as  primalacie 
proof  of  an  account  in  his  favor,  if  supported 
oy  the  tradesman's  oath  to  its  correctness, 
and  if  no  objection  appears  to  the  manner  in 
which  the  book  was  kept.  (White  v.  Whitnev, 
88  Oal.  163.) 

15U  Book  of  original  entries  being  admitted, 
its  entries,  accompanied  with  proof  of  the 
party's  reputation  in  the  neighborhood  of 
keeping  correct  accounts,  by  persons  who  had 
dealt  with  him,  were  sufficient  prima  facie 
evidence  of  the  specific  services  rendered  and 
their  value,  and  of  the  specific  materials  fur- 
mshed  and  their  price,  it  not  appearing  that 
any  higher  evidence  was  attainable.  (Landis 
T.  Turner,  14  Oal.  578.) 

152.  An  entry  in  an  account-book  offered  in 
evidence  was :  ^*  June  SO,  1859,  P.  W.  Sterling, 
credit,  bv  cash,  one  hundred  and  thirty-five 
doUara.'^  A  witness  for  Meyers,  the  party 
keeping  the  book,  testified  that  in  October, 
1859,  Meyers  altered  this  entry  by  crossinff 
with  ink  the  word  ''  by,"  and  making  it  read 
"to,"  and  changing  the  word  ''credit,"  and 
iDi^an^  it  read  '* debtor";  and  that  this  was 
done  without  the  knowledge  or  consent  of  Ster- 
ling. Held,  that,  in  the  absence  of  all  other 
evidence  explaining  the  original  entry  and  the 
alteration,  the  court  will  presume  that  at  the 
time  the  entry  was  made  it  was  according  to 
the  fact;  and  hence  that  Sterlinff  is  entitled 
to  a  credit  of  one  hundred  and  thirty-five 
ddlara.    (Shells  v.  West,  17  Oal.  824.) 

168.  In  suit  against  an  attorney  for  print- 
ing advertisements,  plaintiff  having  proved  the 
kn  of  the  *' advertising  book" — that  is,  the 
book  of  original  entries — ^held,  that  the  ledger 
to  which  these  entries  were  transferred  was 
admissible,  in  connection  with  the  newspaper 
oontaining  the  advertisements,  to  show  what 
items  were  for  matters  in  which  defendant 
acted  as  attorney  simply,  and  what  items 
were  for  matters  m  which  he  was  personally 
interested,  the  point  under  the  pleadings  b^ 
iog,  what  items  in  the  advertisements  were 
tor  the  attorney  personally,  and  not  for  his 
clients.  (C^ulfield  v.  Sanders,  17  OaL  569.) 
(^ted  82  Oal.  166. 

154.  The  fact  thatchai^ges  are  first  made  on 
slate  and  then  transferred  to  the  book  does 
not  affect  the  character  of  the  book  as  one  of 
original  entries,  thechar^  on  the  slate  being 
mere  memoranda,  not  mtended  to  be  per- 
manent.   (Landis  v.  Turner,  14  OaL  573.) 

155.  But  the  transfer  must  not  be  long  de- 
layed; otherwise,  the  book  will  be  reiected, 
inless  the  delay  be  satisfactorily  explained. 
Adelaj  of  three  days  is  not  unreasonable. 
(Landis  v.  Turner,  14  Oal.  578.) 

156.  Fact  that  counterclaim  of  bank  was 
iMrred  by  statute  of  limitations  does  not  ren- 
der Uie  books  of  the  bank  inadmissible  as  evi- 
dence to  show  ttie  original  indebtedness  of  the 
plunt^  to  the  t>ank.  (McLennan  v.  Bank  of 
Gatifomia,  87  Oal.  569.) 

157.  Where  plaintiff  offered  in  evidence  his 


bpoks  of  account,  together  with  his  own  testi-. 
mony  in  explanation  of  certain  alterations 
and  suspicions  circumstances  existing  upon 
the  face  of  the  books,  held,  that  the  testi- 
mony of  plaintiff  and  the  hooka  were  not 
admissible;  that  such  suspicious  circum- 
stances should  be  exjplained  Dy  disinterested 
testimony.  (OaldweU  v.  McDermit,  17  Oal. 
464.) 
Oited  82  Oal.  166. 

158.  Private  account-book  of  plaintiff,  kept 
by  himself,  and  containing  only  an  account 
of  money  paid,  is  not  evidence  to  charge  the 
defendant.    (Collin  v.  Oard,  2  Oal.  421.) 

159.  Where  the  plaintiff's  defense  to  the 
setoff  of  defendant  involved  the  question 
whether  or  not  profits  had  been  made  by 
plaintiff's  steamboat,  a  private  account-book 
of  the  plaintiff  kept  by  himself,  and  contain- 
ing only  an  account  of  money  paid,  is  not 
evidence  to  sustain  pUdntifrs  hypothesis. 
(OoUin  V.  Oard,  2  Oal.  421.) 

160.  The  plaintiff  being  indebted  to  the  de- 
fendant on  a  book  account,  conveyed  to  the 
latter  the  land  in  controversy  in  consideration 
of  an  agreement  by  him  to  give  the  former 
credit  for  a  specified  amount  on  his  account. 
At  the  trial  the  court,  against  the  objection  of 
the  plaintiff,  permitted  the  defendant  to  in- 
troduce his  account-books  in  evidence  to 
show  that  the  credit  had  been  given.  Held, 
that  the  books  were  properly  admitted.  (Rosa 
V.  Brusie,  70  Oal.  465.) 

161.  In  action  apainst  ftustors  it  is  error  to 
reject  the  books  of  the  defendants  offered  to 
prove  the  account  of  the  sales.  (Lubert  v.. 
Ohauviteau,  8  Oal.  458.) 

Oited  82  Oal.  166. 

162.  Books  of  account  are  competent  evi- 
dence to  prove  delivery  of  goods  to  the  party 
dealing  oirectly  when  the  nature  of  the  sub- 
ject does  not  admit  of  better  evidence.  (Sever- 
ance V.  Lombardo,  17  Oal.  57.) 

168.  Where  partnership  is  sued  for  barley 
sold  to  one  of  firm  individually,  the  account- 
book  of  the  copartnership,  admitted  to  be  a 
book  oontaining  original  entries,  and  showing 
that  there  was  no  item  of  barley  in  the  ac- 
count of  the  defendants  with  the  plaintiffs, 
is  admissible  in  evidence,  in  connection  with 
the  testimony  of  one  of  the  partners  that  the 
book  showed  the  true  state  of  accounts  be- 
tween the  plaintiffs  and  the  defendants,  and 
that  the  items  therein  contained  had  been 
entered  at  the  time  of  the  several  transac- 
tions therein  mentioned.  (Ford  v.  Ounning- 
ham,  87  OaL  209.) 

164.  In  an  action  by  a  vendor  to  a  contract 
for  the  sale  of  land  to  recover  the  possession 
thereof,  on  the  ground  that  the  vendee  had 
not  performed  the  conditions  of  the  contract 
with  respect  to  the  payment  of  the  purchase 
price,  the  books  of  account  of  the  vendor, 
showing  part  payment  of  the  purchase  price 
on  certain  days,  are  not  admissible  to  estab- 
lish that  no  further  payments  had  been 
made,  when  there  is  no  evidence  that  the 
book  was  one  of  original  entries,  and  when 
the  person  who  kept  the  same,  being  present 
at  the  trial,  does  not  testify  that  the  entries 
were  made  at  the  date  of  tho  transactions  they 
purport  to  record,  or  that  the  entries  were 
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correct  of  hii  knowledge  when  he  made  them. 
(Kerne  ▼.  McKean,  76  Oal.  87.) 
C»ted  77  CM.  667,  668. 

166.  Entries  in  acooont-books  kept  by 
third  i^ersons  not  parties  to  the  siut  maj 
be  received  in  evidence  after  the  death  A 
the  party  making  the  entries,  when  the  en- 
tries are  contemporaneous  with  the  principal 
fact  sought  to  be  proved,  and  form  a  link  in  a 
chain  of  events,  and  are  a  part  of  the  res 
gestse.    (Sill  v.  Beese,  47  Cal.  294.) 

166.  The  above  rule  is  not  confined  to  en- 
tries against  the  interest  of  the  parties  making 
them,  out  extends  to  entries  for  his  interest. 
(Sill  V.  Reese,  47  Oal.  294.) 

167.  The  entries  in  such  books  may  also  be 
received  in  evidence  while  the  person  who 
made  them  is  living,  as  one  of  a  series  of 
events  to  contradict  witnesses  as  to  the  time 
a  partnership  existed,  and  where  its  place  of 
business  was.    (Sill  v.  Beese,  47  Cal.  294.) 

168.  In  an  action  of  claim  and  delivery  of 
personal  property,  the  books  of  account  of  a 
third  person  not  a  party  to  the  suit  are  inad- 
missible to  prove  the  ownership  of  the  prop- 
erty. (Watrous  v.  Cunningham,  66  Cal.  410.) 

169.  When  it  is  sought  to  be  proved  that 
house  was  constructed  by  certain  person,  as 
one  of  a  chain  of  events  to  show  that  he  owned 
the  lot  on  which  it  was  built,  and  evidence  is 
given  tending  to  show  that  a  certain  firm  built 
the  house  and  furnished  the  materials,  the 
account-books  of  such  firm  are  admissible  in 
evidence  to  show  that  they  char^  the  labor 
and  materials  to  the  person  who,  it  is  claimed, 
constructed  the  house,  as  such  entries  are  one 
of  a  series  of  contemporaneous  circumstances 
to  show  who  owned  the  house.  (Sill  v.  Beese, 
47  Cal.  294.) 

170.  In  an  action  by  the  grantee  of  a  vendor 
against  a  purchaser  in  possession  under  a  con- 
tract of  sale  from  the  vendor  to  recover  pos- 
session of  the  premises  for  nonpavment  of 
purchase  money  it  is  not  admissible  for  the 
plaintiff,  upon  the  question  of  nonpayment, 
to  intniduce  the  booxs  of  account  of  the  ven- 
dor, without  proof  of  their  correctness  as  books 
of  original  entry,  for  the  purpose  of  showing 
that  certain  sums,  and  none  others,  had  been 

Sid  under  the  contract.    (Kems  v.  Dean,  77 
I.  665.) 

171.  The  plaintiff,  as  a  witness,  having  be- 
fore him  one  of  his  books  of  account  open  at 
the  account  of  the  defendant,  testified  that  he 
sold  and  delivered  certain  floods  to  defendant; 
but  on  cross-examination  it  appeared  that  he 
did  not  sell  or  deliver  the  goods  in  person. 
Held— the  testimony  having  been  objected  to 
as  hearsay— that  the  witness  manifestly  only 
read  from  the  book,  or  stated  the  substance  of 
the  account  as  it  therein  appeared ;  that  strict- 
ly 1^  was  objectionable  as  a  mode  of  prov- 
ing the  contents  of  the  writing ;  but,  that  the 
account  itself  being  in  evidence,  the  error  was 
immaterial.  (Carroll  v.  Storck,  67  Cal.  866.) 
Cited  82  Cal.  166. 

172.  Where  one  of  the  witnesses  for  the 
plaintiff  had  produced  a  summarized  state- 
ment of  the  account  from  the  plaintiff's  books, 
a  statement  by  the  plaintiff's  attorney  as  to 
the  footings,  in  answer  to  a  question  by  one  of 


the  jurors,  could  not  have  been  prejudicial. 
(Williams  v.  Dennison,  94  Cal.  640.) 

Books  of  account  as  evidence.  Bee  Fut- 
nership,  36,  863,  et  seq. 

Books  of  account  oi  bank  aa.  Bee  Banks 
and  Banking.  90. 

Books  of  plaintiff  as  evidence  in  his  favor. 
See  Slander,  34. 

Books  of  account  of  alcalde.    See  ante,  280. 

Books  of  account  as  exclumve  evidence  of 
profits.    See  Assumpsit,  67. 

Books  of  corporation  not  admissible  to  prove 
debt.    See  Corporations,  298. 

Books  of  corporation  to  show  who  are  stock- 
holders.   See  Corporations,  IV,  7,  i,  B. 

Books  of  account,  admissibility  to  prove 
partnership.     See  Partnership,  31,  et  seq. 

Books  of  account,  evidence  as  to  correct- 
ness of  in  action  s^inst  estate.  See  Wit- 
nesses, 66. 

Account-books,  discrediting.  See  Surety- 
ship, 79. 

Books  of  account,  preliminary  proof,  suffi- 
ciency of.    See  Partnership,  83. 

4.  D—d9,  Moiiffag09,   or  Tottamoatary  iinfnt'- 

ms/rft 

173.  Deed  executed  by  several  persona  by 
their  attorney  in  fact  is  sdmissible  in  evidence 
if  the  power  was  executed  by  one  of  the  gran- 
tors.   (Spect  V.  Gregg,  61  Cal.  198.) 

174.  Tax  deed  properly  acknowledged  ia  ad- 
missible in  evidence  without  further  proof* 
(Wetherbee  v.  Dunn,  82  Cal.  106.) 

Tax  deed  as  evidence.  See  Taxation,  Xin,  6. 

176.  A  deed  by  a  trustee.of  lands  purporting 
to  convey  the  legal  title  to  the  various  parties 
in  interest,  in  the  proportion  of  their  several 
shares,  is  admissible  in  evidence.  The  legal 
effect  of  the  evidence  is  a  matter  for  subee* 
quent  consideration  by  the  court.  (Emerio 
V.  Alvarado,  64  Cal.  629.) 

176.  A  deed  from  a  father  to  a  son,  duly 
acknowledged  and  recorded  at  the  request  of 
the  grantor,  and  produced  on  the  trial  by  the 
grantee,  is  admissible  in  evidence  wiuiout 
further  proof  of  delivery.  ( Wedel  v.  Herman,. 
69  Cal.  607.) 

177.  Where  grantor  named  in  body  of  deed 
signs  different  name  from  that  recited  in  the 
body  of  the  deed,  it  is  not  entitled  to  be  ad- 
mitted in  evidence  until  it  has  been  shown  by 
parol  proof  that  the  person  who  executed  the 
deed  was  the  same  one  whose  name  is  recited 
in  the  body.    (Tustin  v.  Faught,  23  Cal.  287.) 

178.  A  deed  to  defendant  admitted  as  prima, 
facie  evidence,  the  question  as  to  the  identity 
and  description  of  the  premises  being  matter 
of  subsequent  proof.  (McCartney  v.  Fita 
Henry,  16  Cal.  184.) 

179.  Deed  under  which  party  claims  title 
is  admissible  unless  it  is  void  on  its  face,  or 
it  appears  therefrom  that  it  does  not  relate  to> 
the  lands  in  controversy.  (Yates  v.  Smith, 
40  Cal.  662.) 

180.  If  deed  of  tract  of  land  contains  clause 
excepting  from  its  operation  such  portions  of 
the  tract  as  had  previously  been  conveyed  by 
the  grantor,  the  srantee,  in  ejectment  to 
recover  a  parcel  of  the  tract,  may  introduce 
it  in  evidence,  without  previously  proving  that 
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the  premises  in  oontroyersy  had  not  been 
eonveyed  by  the  grantor  when  the  deed  was 
given.    (Hagar  v.  Spect,  48  Oal.  406.) 

181.  Under  the  provisiona  of  section  1849  of 
the  Oode  of  Oivil  Procedure,  permitting  the 
declarations  of  a  former  owner  to  be  given  in 
evidence  i^inst  one  claiming  under  him,  a 
deed  of  such  former  |owner  of  a  lai^ge  tract 
of  land,  excepting  from  its  provisions  the 
demanded  premises,  with  the  declaration 
therein  that  such  demanded  premises  had 
been  previously  sold  to  a  third  party,  cannot 
be  received  in  evidence  in  ejectment  to  show 
the  title  of  such  third  party.  (Tompkins  v. 
Crane,  50  Gal.  478.) 

182.  An  act  of  the  legislature  which  em- 
powers the  executors  of  a  deceased  person  to 
sell  and  convey  lands  of  the  deceased  is  not 
scdficient  to  lay  the  foundation  for  intro- 
ducing in  evidence  a  deed  executed  by  the 
executors,  without  proof  of  the  death,  and 
that  deceased  made  a  will  appoinUuff  execu- 
tors who  had  entered  u]>on  tne  discharge  of 
their  duties.  (Kimball  v.  8emple,  25  Gal. 
440.) 

183.  When  deed  admissible  in  evidence 
refers  to  another  deed  as  containing  a  de- 
scription of  the  premises  conveyed,  such  other 
deed  is  also  admissible  in  evidence  as  explan- 
atory of  the  first.  (Satterlee  v.  Bliss,  86  Gal. 
489.) 

184.  If  a  deed  of  land  which  does  not  con- 
tain a  description  of  the  land  conveyed,  but 
in  the  body  of  it  refers  to  another  deed  for  such 
description,  is  properly  admitted  in  evidence, 
then  the  deed  to  which  it  refers  is  entitled 
to  be  received  in  evidence,  for  the  purpose  of 
showing  a  description  of  the  land  conveyed, 
without  any  proof  of  its  genuineness,  or  that 
there  was  any  sudi  person  as  the  one  pur- 
portixtt  to  execute  it,  or  that  he  had  any  title 
to  theland  described  therein.  (Hicks  v.  Gole- 
man,  25  Oal.  122.) 

185.  Objection  to  reception  of  deed,  that 
grantor  had  conveyed  to  another  person  his 
mtereflt  in  th»  property  granted  before  the 
execatlon  of  the  deed  in  question,  ia  not  ten- 
able. Such  objection  goes  to  its  effect  after  it 
has  been  received  in  evidence,  and  not  to  its 
reception.    (Peck  v.  Vandenberg,  30  Gal.  11.) 

186.  It  is  not  a  good  obiection  to  the  intro- 
duction  of  a  deed  in  evidence  that  it  is  not 
shown  to  include  the  premises  in  oontrovers]^. 
The  calls  of  the  deed  are  to  be  located  after  it 
is  received  in  evidence.  If  it  api^rs  on  the 
face  of  the  deed  that  it  does  not  include  the 
piemisee  in  controversy,  it  may  be  objected  to 
on  that  ground.  (Gutter  ▼.  Oaruthers,  48 
Cal.  178.) 

187.  Though  an  instrument  be  inadmissible 
as  evidence  of  title,  because  on  its  face  it  is 
doubtful  whether  it  be  the  deed  of  the  agent 
executing  it  or  of  the  principal,  still  it  may 
be  admissible  to  show  the  date  of  plaintiff's 
possession ;  and  if  the  agent  was  in  the  actual 
occupancy  of  the  land,  the  paper  would  be 
good  to  wow  a  surrender  by  him  to  plaintiff. 
(McDonald  v.  B.  B.  dc  A.  W.  &  M.  Go.,  13 
Cal.  220.) 

188.  Relative  value  or  effect  of  deeds  intro- 
duced in  evidence  by  the  respective  parties 


to  the  action  can  only  be  determined  by  the 
court  or  jury  to  whom  they  are  submitted  for 
consideration.    (Yates  v.  Smith,  40  Gal.  662.) 

189.  It  is  not  necessary  that  a  deed  should 
be  admitted  in  evidence  in  order  that  the 
court  should  construe  it.  It  is  the  duty  of 
the  court  to  examine  it  sufficiently  to  deter- 
mine upon  its  admissibility,  and  if  inadmis- 
sible, to  sustain  an  objection  to  its  introduction 
in  evidence,  whether  the  action  is  tried  with 
or  without  a  jury.  (Rogers  v.  Borchard,  82 
Gal.  347.) 

Deeds,  proof  of  execution  oi  See  ante,  III, 
2. 

Other  deeds  or  contracts  of  grantor  as  evi- 
dence of  boundary.    See  Boundaries,  II,  8,  b. 

Deed  as  evidence.  See  Forcible  Entry  and 
Unlawful  Detainer,  VI,  7,  c. 

Recitals  in  deed  as  evidence.  See  Deeds, 
372,  et  seq. 

190.  If  a  mortgage  on  a  mining  claim  de- 
scribes it  generally  by  name,  and  then  fldyes 
the  monuments  and  cardinal  points  by  which 
it  is  bounded  on  three  sides,  without  naming 
the  boundary  on  the  fourth  side,  and  there  is 
an  averment  in  the  complaint  stating  the 
fourth  boundary,  and  the  complaint  al^o  gives 
the  general  name  and  the  other  three  bound- 
aries as  contained  in  the  mortgage,  without 
naming  the  cardinal  points,  and  the  mortgage 
is  not  set  out  in  hsec  verba  in  the  comj^laint, 
it  is  admissible  in  evidence  in  an  action  to 
foreclose  it,  as  against  a  subsequent  mortgagee 
who  denies  that  the  mortgagor  mortgaged  the 
land  described  in  the  complaint.  (Began  v. 
O'Reilly,  82  Gal.  11.) 

191.  It  is  immaterial  whether  instrument 
is  operative  for  testamentarv  purposes  or  not ; 
being  executed  with  all  tne  formalities  re- 
quired for  the  execution  of  a  deed  it  is  ad- 
missible in  evidence  in  behalf  of  defendant, 
who  claimed  title  under  it  without  regard 
to  its  testamentary  character.  (Adams  v. 
Lansing,  17  Gal.  629.) 

Dedarations  in  will  as  evidence.    See  post. 

VI,  1,  g. 
WUlsas.    See  Wills,  IX. 

5.  M^morandum-bookB;   RepoiiB    of  Exehang% 
Board;  Lotion;  Mccount  Statod. 

192.  An  entry  in  a  memorandum-book  is 
subject  to  explanation  by  the  party  making 
it  to  the  same  extent  as  it  would  have  been 
had  the  words  been  spoken  instead  of  being 
written.    (Rice  v.  Heath,  39  Gal.  609.) 

193.  Entries  in  a  memorandum-book  of  the 
defendant,  made  at  the  dictation  of  the  plain- 
tiff, are  admissible  in  evidence  as  an  admis- 
sion of  the  plaintiff.  (Locke  v.  Moulton,  96 
Gal.  21.) 

Books  of  corporation,  admissibitity  to  show 
who  are  stockholders.  See  Gorporations,  IV, 
7,  i,  B. 

194.  The  published  reports  of  sales  by  a 
stock  exchange  board  are  not  competent  evi- 
dence to  show  the  market  value  oi  shares  of 
stock  at  a  given  time,  unless  accompanied  by 
evidence  showing  or  tending  to  show  in  what 
manner  the  reports  were  made  up,  where  the 
information  they  contained  was  obtained,  or 
whether  the  quotations  of  prices  were  derived 
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from  actual  sales  or  otherwise.  (Yogt  y.  Cope, 
66  Gal.  31.) 

105.  In  an  action  to  compel  a  oonTevanoe  it 
is  error  to  admit  in  evidence,  on  behalf  of  the 
defendant,  letters  written  by  himself  to  a 
third  person  for  the  pnrpose  of  explaining 
that  he  held  the  title  as  security  for  indebted- 
ness due  from  the  plaintiff  .and  to  enable  him 
to  mortgage  it  theraor,  (Hauaman  y.  Haua- 
ling.  78  Oal.  283.) 
Cited  86  Cal.  489. 

Letters,  proving  execution  of.  See  ante,  188. 

Letters,  admissibility  of.  See  Conspiracy, 
7;  Legitimacy,  6;  Master  and  Servant,  188. 

Agent's  letters,  admissibility  of.  See 
Aeency,  189. 

Letters  of  bailee,  admissibility  against 
transferee  of  bailee.    See  Bailments,  15. 

Letters,  to  prove  marriage.  See  Marriage 
and  Divorce,  S5,  et  seq. 

Letter,  admissibility  of,  to  prove  partner- 
ship.   See  Partnership,  29. 

Letters,  evidence  as  to  postscript.  See  post, 
891. 

Letter  which  is  res  inter  alios  acta  is  prop- 
erly excluded.    See  post,  IX,  9. 

196.  Account  stated,  with  memorandum  at 
bottom  **  payable  in  gold  coin  (United  States) 
according  to  contract,"  and  signed  by  the  de- 
jfendant,  is  admissible  as  written  evidence  of 
a  contract  on  the  part  of  the  defendant  topaj 
in  gold  coin.  (Carey  v.  Philadelphia  and  C&di- 
lomia  Petroleum  Co.,  S3  Gal.  694.) 

0,  Mapt  and  Sunre/9, 

197.  A  plat  of  a  survev  made  by  a  county 
surveyor  is  not  admissible  in  evidence  unless 
it  is  made  out  and  certified  to  in  a  form  con- 
stituting it  evidence,  as  provided  in  the  third, 
seventh,  and  tenth  sections  of  the  act  of  April, 
1850,  prescribing  the  duties  of  county  sur- 
veyors. Such  survey  may  be  admitted  as  a 
private  survey  without  being  thus  made  out 
and  certified  to.  (Doherty  v.  Thayer,  81  GaL 
140.) 

198.  A  map  made  by  a  county  surveyor, 
with  protractions  of  certain  lines  made  by  his 
deputy,  is  admissible  in  evidence  when  Doth 
officers  swear  to  the  correctness  of  the  pro- 
tractions. (Gates  V.  Kieff,  7  Gal.  124.) 
Cited  8  Mont.  484. 

Map  as  evidence.  See  Swamp  and  Ovei^ 
flowed  Lauds,  13. 

Map  as  evidence  to  show  water-front.  See 
San  Francisco,  257,  261. 

Map  as  evidence  of  reservation  of  school  lot. 
See  San  Francisco,  329. 

Maps  as  evidence  of  boundariea.  See  Bound- 
aries, II,  8,  b. 

199.  A  private  survey  is  no  l^^al  evidence  of 
the  facts  it  purports  to  contain,  since,  if  it 
were,  an3r  man  might  recover  the  land  of  an- 
other by  including  it  in  his  own  boundaries. 
(Rose  Y.  Davis,  11  Gal.  183.) 

200.  When  a  private  survey  is  admitted  as 
a  diagram,  but  not  as  evidence,  the  court 
should  clearly  explain  to  the  jury  the  precise 
purpose  and  effect  of  its  admission*  (Bose  v. 
Davis,  11  Gal.  133.) 

201.  Survey  may  be  detailed  from  memory 
by  witness,  as  wefl  as  defined  by  a  diagram. 


and  should  be  exdnded.  imleM  the  witnen  be 
the  county  surveyor,  or  be  introduced  to  rebat 
or  explain  a  survey  of  the  county  surveyor. 
(Vines  v.  Whitten,  4  Cal.  280.) 
Disapproved  31  Gal.  145. 

Record  and  survey  of  swamp  land.  See 
post,  ni,  9,  c 

Surveys  as  evidence  of  bonndariea.  See 
Boundaries,  n,  8,  b. 

7.  FubitBhm/  Card:  Medieai  BooH;  lllBgal  Cai^ 

tiUcat—. 

202.  A  card  published  in  a  newspaper  by  a 
witness,  without  the  knowledge  of  either  ol 
the  parties  to  the  suit,  is  admissible  in  evi- 
dence for  no  purpose,  unless  it  be  to  impeach 
the  credibility  of  the  witness.  Per  Bennett, 
J.    (Dwinelle  v.  Henriques,  1  CaL  887.) 

203.  Notice  published  in  newspaper  of  dis- 
solution of  a  nrm,  and  of  the  contmuance  d 
the  business  by  one  of  the  partners,  is  admie- 
sible  in  evidence  to  show  who  conducted  the 
business  after  the  dissolution,  and  in  whose 
possession  the  firm  property  remained.  (Kell|r 
V.  Murphy,  70  Oal.  560.) 

Advertisement  is  competent  to  prore  honae 
to  be  a  hotel.    See  Inns,  6. 

204.  Medical  treatises  are  not  admiasible 
in  evidence,  whether  proved  to  be  standud 
works  or  not,  except  to  discredit  a  witness  who 
based  his  teetimonjr  upon  them.  They  cannot 
be  introduced  in  evidence,  in  effect,  by  asking 
a  medical  witness  to  name  the  circumstances 
of  cases  he  had  read  bearing  on  the  subject  of 
his  testimony.  If  portions  of  medical  books 
which  are  excluded  have  a  tendency  to  dis- 
credit a  medical  witness  they  must  be  incor- 
porated in  the  bill  of  exceptions.  (People  y. 
Goldenson,  76  Gal.  828.) 

Medical  works.  See  Negligence,  101,  et 
seq. 

205.  A  certificate  issued  by  a  register  of  the 
United  States  land-office,  which  was  unauthor- 
iaed  by  statute,  or  by  regulation  of  the  land 
department  of  the  Unitea  States,  is  inadmia- 
sible  in  evidence  in  an  action  involving  title 
to  land.    (Hastings  v.  Devlin,  40  Gal.  8^) 

8.  Pt&ading9;  Petition  fdrConflrmathn  of  Mexican 

Grant 

206.  Though  a  pleading  is  not  strictly  proof 
for  the  party  making  it,  still  a  complaint  may 
be  read  to  the  jury  to  show  what  allegations 
are  not  denied,  and  hence  admitted.  (Gar- 
field v.  Knight's  Ferry  Water  (Do.,  14  Gal.  85.) 

207.  Defendant  can  protect  himself  against 
any  improper  effect  of  this  by  asking  of  the 
court  oirections,  limiting  the  effect  to  a  par^ 
ticular  purpose.  (Grarfield  v.  Knight's  Feiry 
Water  (3o.,  14  Gal.  85.) 

208.  Where  an  action  is  brought  in  the 
name  of  and  for  the  benefit  of  a  party  by  hia 
duly  authoriaed  attorney  in  fact,  and  is  being 

grosecuted  with  his  knowledge  and  consent, 
e  is  presumed  to  know  these  facts  and  to 
have  assented  thereto;  and  the  complaint 
therein,  although  not  si^ed  or  verified  by 
him,  is  evidenpe  against  him  of  the  fact  of  suit 
brought  and  of  the  nature  of  the  action. 
(Kamm  v.  Bank  of  California,  74  Gal.  101.) 

209.  The  action  was  brought   against  the 
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defendant,  »  banking  corporation,  to  reoover 
certain  moneys  all^rod  to  nave  been  remitted 
to  it  by  the  plaintiff  for  investment,  the  pro- 
ceeds of  which  it  had  collected  and  appropri- 
ated to  its  own  nse.  On  the  trial  the  defendant 
offered  in  evidence  the  complaint  in  a  pending 
action,  which  had  previoaslj  been  commenced 
in  the  name  of  the  plaintiff  by  his  attorney 
in  fact,  and  was  being  prosecuted  with  his 
knowledge  and  consent,  to  recover  the  same 
moneys  from  a  third  person.  The  complaint 
was  not  signed  or  verified  by  the  plaintiff,  but 
wasverifi^  by  his  attorney  iif  fact.  Held, 
that  the  complaint  was  admissible  in  evidence 
against  the  plaintiff  of  the  fact  that  the  prior 
action  had  been  brought,  and  of  its  nature. 
(Eamm  v.  Bank  of  California,  74  Cal.  191.) 
Cited  79  Cal.  29. 

210.  Material  allegations  of  complaint  in 
salt  against  prior  administrator  must  be  taken 
as  admissions  of  the  truth  of  the  matters  so 
alleged  against  the  same  plaintiff  in  a  subse- 
quent action  against  the  administrator  de 
bonis  non  of  the  same  estate,  for  the  same 
cause  of  action,  and  will  be  binding  and  con- 
clusive upon  him  in  the  absence  of  any  evi- 
dence tending  to  establish  that  such  allegations 
were  made  l^  mistake  or  under  a  misappre- 
hension of  the  real  facts.  (Geary  v.  Simmons, 
89  Cal.  224.) 

211.  An  answer  under  our  statute  is  not 
pro(rf  for  defendant,  but  an  admission  in  the 
answer  of  a  fact  stated  in  the  complaint  is 
eoncluaive  evidence  against  him.  (Blankman 
v.Vallejo,  15  Cal.  638.) 

Cited  12  Nev.  166;  4  Or.  290. 

212.  Answer  responsive  to  and  denying 
ehaigee  in  bill  of  equity  is  not  evidence  for  tibe 
defendant,  though  the  bill  be  sustained  hv 
one  witness  only.  (Croodwin  ▼•  Hammond., 
13  Cal.  168.) 

213.  Where  unverified  answers  in  a  former 
action  are  offered  in  evidence  as  admissions  of 
the  defendants,  and  are  objected  to  generally 
as  incompetent,  irrelevant,  and  immaterial, 
and  as  not  being  in  rebuttal,  it  cannot  be 
urged  on  appeal  for  the  first  time  that  the 
propNer  foundation  had  not  been  laid  for  the 
admissions  by  proof  that  the  facts  stated  in 
the  answers  vrere  inserted  with  the  knowledge 
of  the  defendants.  (Crocker  v.  Carpenter,  98 
Cal.  418.) 

214.  An  original  answer  which  has  been 
superseded  by  an  amended  one  is  not  admissi- 
ble in  evidence  on  behalf  of  the  plaintiff;  but 
its  admission,  if  without  injury  to  the  defend- 
ant, is  an  immaterial  error.  (Osment  v.  Mo- 
Eliath,  68  Cal.  466.) 

215.  Where  an  amended  complaint  is  filed, 
the  idle^tions  of  the  original  complaint  are 
not  admissible  as  evidence  for  or  against  the 
plaintiff.    (Wheeler  v.  West,  71  Cal.  126.) 

216.  A  complaint,  which  has  been  super- 
seded by  an  amended  complaint,  is  not  admis- 
sible in  evidence  on  behalf  of  the  defendant, 
on  the  trial  of  the  cause  in  which  it  was  filed. 
(Ponce  V.  McElvy,  61  Oal.  222.) 

Cited 65  CaU  180;  68  Cal. 470;  69  Cal.  138;  71 
GaL128,527;  77 Cal.  344. 

217.  If  an  amended  complaint  is  filed,  the 
orig^iial  ceases  to  be  a  pleaaing,  and  its  aver- 


ments cannot  be  used  to  disprove  those  of  the 
amended  pleading.  But  when  a  plaintiff  is  a 
witness  at  the  trial,  the  averments  of  the 
original  complaint,  inconsistent  with  his  teih 
timony^  msv  be  introduced  upon  cross-ex- 
amination, tor  the  purpose  of  impeachment* 
(Johnson  v.  Powers,  65  Cal.  179.) 
Cited  100  Cal.  464. 

218.  In  an  action,  the  original  answer  of 
the  defendant,  after  being  superseded  by  an 
amended  answer,  is  not  admissible  in  evi- 
dence on  behalf  of  the  plaintiff.  By  Shaip- 
stein,  J.,  Paterson,  J.,  and  Searls,  C.  J.,  con- 
curring.   (Stem  V.  Loewenthal,  77  CaU  340.) 

219.  If  an  answer  has  been  superseded  by  an 
amended  answer  the  answer  thus  superseded 
is  not  admissible  in  evidence  as  an  admission 
on  the  triaL  (Mecham  v.  McKay,  87  Oal. 
164.) 

Cited  61  Cal.  223;  66  Cal.  180;  71  Cal.  128, 
527;  77CJal.344. 

220.  A  pleading  in  a  prior  action  between 
the  same  parties,  although  superseded  by  an 
amendment,  is  admissible  in  evidence  in  a 
subsequent  action  aeainst  the  party  filing  it 
as  an  admission  made  by  him.  (Coward  v. 
Clanton,  79  Cal.  28.) 

221.  Joint  answer  of  two  defendants, 
signed  by  their  attorney,  and  verified  by  only 
one  of  them,  is  not  admissible  in  evidence  for 
the  purpose  of  proving  the  allegation  therein 
contained  in  an  action  brought  against  the 
defendant  who  did  not  sign  or  verify.  (Mo- 
Dermott  v.  Mitchell,  47  Ctd.  249.) 

Cited  71  Cal.  525;  74  Cal.  197. 

222.  Equity  rule  requiring  two  witnesses  to 
controvert  answer  under  oath  does  not  pre- 
vail in  this  state.  The  answer  is  only  a 
pleading,  and  is  not  evidence  for  defendant. 
(Bostic  V.  Love,  16  Cal.  69.) 

228.  The  petition  of  an  executor  to  the 
board  of  land  commissioners  for  confirmation 
of  his  testator's  claim  to  lands  under  a  Mexican 
gntnt  is  admissible  in  evidence  in  connection 
with  a  copy  of  the  will,  the  opinion  of  the 
board  confirming  the  claim  and  the  decree  of 
confirmation.  (£meric  v.  Alvarado,  64  Cal. 
529.) 

Pleadii^  or  petitions,  admissibility  of  to 
show  dedication.    See  Dedication,  96. 

Original  complaint  as  evidence.  See  Inter- 
pleader, 10. 

Affidavit  of  publication  as  evidence.  See 
Estates  of  Deceased  Persons,  68. 

Assessment  list,  admissibility  to  show  value. 
See  Eminent  Domain,  253,  et  seq. 

Assessment-roll  as  evidence.  See  Mort- 
gages, 95. 

Certificate  of  register  of  land-offloe  as  evi- 
dence.   See  Public  Lands,  81. 

Certificate  of  discharge  from  army  as  evi- 
dence of  good  character.  See  Criminal  Law, 
650. 

Documentary  evidence  on  trial  for  bribing 
juror.    See  Criminal  Law,  1852. 

Marine  protest,  oondusiveness  ot  See 
Greneral  Average,  4. 

Mortuary  tables.    See  Assault  and  Battery, 

Nurse's  memonuidiim  as  evidence.      8ae 

WUls,  167. 
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Pfttent  ae  evidenoe.  See  Injnnctionfly  11, 19: 
PablioLanda,  XX,8;  Swamp  and  Overflowed 
Lands,  154,  et  eeq. 

Protest  aa  evidence.  See  Bilk  and  Hotee, 
XI,  2. 

Beceiptfl  as  evidence.  See  Fraudnlent  Ckm- 
veyancea,  244 ;  Suretyship,  81,  et  seq. 

Return  of  sheriff  as  evidence  to  prove  part- 
nership.   See  Partnership,  88. 

Ship^s  register  is  evioienoe  <^  ownership. 
See  Snipping,  1. 

Tax  assessment  aa  evidence  of  sale.  See 
Sales,  4. 

P.  Record; 

a«  Generally;  Records  of  Recorder's  Office, 
or  of  Secretary  of  State. 

224.  Wherever  acts  of  public  officers  are 
authenticated  by  their  records  the  records  are 
evidence  of  the  acts.  (Gregory  y.  McPher- 
son,  13  Gal.  562.) 

225.  The  articles  which  are  filed  in  the 
office  of  the  secretary  of  state,  consolidating 
two  or  more  railroad  companies,  are  admis- 
sible in  evidence  to  prove  such  consolidation. 
(Vance  y.  Kohlberg,  50  Gal.  846.) 

226.  A  patent  for  land,  issued  by  the 
United  States  may  be  proved  by  prodncing 
from  the  recorder's  office  the  book  in  which 
it  is  recorded,  without  proof  of  lose  of  the 
original.  (Vance  y.  Kohlberg,  50  Gal.  848.) 
Gited  91  Gal.  164. 

227.  Under  section  1951  of  the  Gode  of  Givil 
Procedure  as  it  existed  prior  to  the  amend- 
ment of  March  1, 1889,  the  admission  in  evi- 
dence of  the  record  of  a  deed,  without  proof  of 
the  loss  of  the  original  or  of  the  inabilitjr  of  the 
party  offering  the  evidence  to  produce  it,  was 
erroneous.    (Grant  v.  Oliver,  91  Gal.  158.) 

228.  Books  of  recorder's  office  are  not  ad- 
missible in  evidence  to  prove  the  execution 
and  contents  of  instruments  which  have  been 
duly  recorded,  unless  the  absence  of  the  orig- 
inals is  first  explained  or  accounted  for. 
(Brown  v.  Griffith,  70  Oal.  14.) 

Gited  70  Gal.  S67 ;  78  Gal.  214 ;  80  Gal.  536. 

b.  Mexican  Archives ;  Alcalde's  Records. 

229.  The  expediente,  consisting  of  the  pe- 
tition, plat,  reference,  report,  act  of  conces- 
sion, approval,  grant,  etc.,  filed  in  tiie 
archives  of  the  Mexican  government,  is  as 
much  an  ori^nal  document  as  the  grant  de- 
livered to  the  grantee.  Baldwin,  J.  (Gregory 
y.  MePherson,  13  Gal.  562.) 

Gited  16  Nev.  241. 

230.  Book  of  accounts  kept  in  office  of  al- 
calde is  admissible  in  evidence  as  a  register 
of  the  acts  of  that  officer  belonnng  to  the 
office.    (Kyburg  v.  Perkins,  6  Gal.  674.) 
Gited  81  Gal.  519 ;  16  Nev.  241. 

231.  An  entry  made  by  an  alcalde  in  San 
Francisco,  in  1846,  of  the  presentation  to  him 
by  the  claimants  of  title  papers  to  a  lot  made 
by  a  former  alcalde,  are  evidence  in  eject- 
ment tending  to  show  that  the  claimants  then 
made  an  open  adverse  claim  to  the  lot.  ^Sill 
y.  Reese,  47  Gal.  294.) 

232.  Record  of  alcalde  grants  kept  in  the 
alcalde's  book  become  an  official  record  of  the 
same,  and  primary  evidence  of  the  facts  re- 
cited therem.    Such  record  is  not  secondary 


evidence,  snboidinmte  to  the  oertlfled  copy  dt 
the  same,  to  be  given  to  the  grantee,  and  if 
any  distinction  ae  evidence  exi^  between  the 
record  in  the  book  and  the  certified  copy,  the 
higher  desree  or  rank  must  be  aocoraed  to 
the  record  in  the  book.  (Donner  y.  Palmer, 
31  GaL  500.) 

Gited  37  Gal.  447;  47  Gal.S48;  distinguished 
88  Gal.  226. 

283.  To  entitle  such  record  of  a  grant  to  be 
received  in  evidence  it  is  not  necessary  to  pro- 
duce or  prove  the  loss  of  the  certified  copy  of 
the  same  given  to  the  grantee*  (Donner  y. 
Pahner,  31  Gal.  500.) 

284.  The  fact  that  such  official  record  of 
alcaldes'  grants  was  not  kept  by  American 
alcaldes  strictly  in  aocoidance  with  the  regu- 
lations of  the  king  of  Spain,  made  in  1789, 
called  the  ''Plan  of  Pitic,"  does  not  make 
them  secondary  evidenoe,  for  it  is  either  pri- 
mary evidence  or  of  no  value  whateyer  as 
evidence.    (Donner  y.  Pahner,  81  Gal.  600.) 

285.  Whenever  book  ''A"  of  original  al- 
caldes' grants,  made  by  American  alcaldes  in 
San  Francisco,  contains  a  fall  copy  of  the 
paper  delivered  to  the  grantee,  with  the  gen- 
uine sisnature  of  the  al«dde  appended  thereto* 
it  was  kept  substantially  according  to  the  reg- 
ulations of  the  king  of  Spain,  and  is  an  official 
record,  and  primary  evidence.  (Donner  y. 
Palmer,  31  Gal.  500.) 

286.  Whenever  said  book  ''A"  does  not  con- 
tain a  full  copy  of  the  paper  delivered  to  the 
grantee,  but  a  summary  of  the  proceedings 
sufficient  to  show  an  application  tor  a  grant, 
and  that  a  grant  was  inade  over  the  genuine 
signature  otthe  alcalde,  these  entries  are  also 
an  official  record,  and  primary  evidence  of  the 
grant  to  which  they  refer.  (Donner  y.  Palmer, 
31  Gal.  500.) 

237.  One  who  introduces  and  reads  in  evi- 
dence the  record  of  a  grant  of  a  lot  in  the  rec- 
ord-book of  original  grants,  made  by  an  alcalde 
in  San  Francisco  prior  to  the  establishment  of 
civil  government  in  Galifornia,  may  also  be 
required  to  exhibit  to  the  jury  whatever  words 
are  found  in  the  margin  of  the  record  showing 
that  the  grant  was  not  taken,  and  the  cross 
lines  on  the  same,  if  there  are  any.  (Rice  y« 
Gunningham,  29  Gal.  492.) 
Distinguished  31  Gal.  514,  522. 

238.  II  the  party  to  an  action  relies  upon 
the  record  of  a  grant  in  the  record-book  of 
alcaldes'  original  grants  to  prove  his  title  to 
a  lot  in  San  Francisco,  and  claims  that  entries 
on  the  margin  of  the  record  and  cross  lines  of 
cancellation  on  the  same  were  placed  there 
after  the  grant  was  made  to  defraud  him,  it 
may  be  shown  that  the  municipal  fees  for  the 
grant  were  never  paid,  and  that  the  grant  was 
never  delivered;  also,  the  circumstances  un- 
der which  the  grant  was  made,  and  by  whom, 
and  under  wluit  circumstances  it  was  can- 
celed on  the  record,  may  be  shown.  (Rice  y. 
Gunningham,  29  Gal.  492.) 

Record  of  alcalde  grant  as  evidence,  proof 
of  loss  of  original.    See  ante,  73,  74. 

Entries  in  alcalde's  books  as  evidence.  See 
Mexican  Lands,  II,  4,  o. 

Judicial  investigation  before  alcalde,  record 
of  as  evidence.    See  post,  246. 
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c  liming  Becordfl;    Record  d   Snryey  of 

Swamp  Land. 

239.  FlaintiSa  having  offered  in  evidence 
the  book  where  mining  claims  are  recorded 
according  to  mining  rules,  to  show  title  in  the 
original  locators,  then  <^ered  the  entry  in 
that  book  of  the  transfer  of  said  claims  from 
SQch  locators  to  the  lessor  of  plaintiffs  as  proof 
of  the  fact  of  transfer.  The  court  below  ex- 
cluded this  entry  until  proof  aliunde  of  the 
transfer.  Held,  that  this  entry  was  inadmis- 
sible as  proof  of  such  transfer,  there  appear- 
ing no  mining  regulation  which  makes  the 
entry  by  the  recorder  primary  evidence  of  the 
fact  of  transfer.  (Attwood  v.  Fricot,  17  Oal. 
87.) 

240.  Book  of  minins  records  is  admissible  to 
show  compliance  wiUi  rules  of  the  mining 
district,  and  this  particular  entry  admissible 
to  show  compliance  with  the  miners'  rule  re- 
quiring transfers  to  be  recorded*  (Attwood  v. 
F^ioot»  17  Cal.  37.) 

241.  Where  original  records  of  mining 
claims  of  certain  mining  district  have  been 
destroyed  by  fire,  and  the  miners,  by  a  reso- 
lution Bubeequently  nassed,  required  the 
chdms  to  be  re-recordea  in  a  new  oook,  such 
book  may  be  admitted  in  evidence  in  the  trial 
of  an  ejectment  case  for  a  mining  claim,  to 
show  that  the  rules  of  vicinage  had  been  com- 
plied with.  (MeOarrity  ▼•  Byington,  12  Oal. 
428.) 

District  record  of  mining  claims  as  evidence. 
Bee  Mines  and  Mining,  438. 

242.  The  record  of  the  survey  of  swamp 
land  patented  by  the  state  is  not  render^ 
inadmissible  in  evidence  because  of  an  inter- 
Uneation,  where  the  maker  and  recorder  of 
the  survey  testified  that  the  interlineation 
was  made  before  its  execution  by  him. 
(BurdeU  v.  Taylor,  89  Oal.  613.) 

Surveys  as  evidence.    See  ante,  in,  6. 

d«  Judicial  Records :   Verdict  ci  Ooroner's 

Jury. 

243.  When  a  judgment-roll  is  an  oriffinal 
record  of  the  court  in  which  it  is  offered 
in  evidence  it  requires  no  exemplification. 
(Clink  V.  Thurston,  47  Oal.  21.) 

244.  The  records  filed  in  the  supreme  court 
are  not  merely  prima  facie,  but  are  conclusive 
in  their  character.  (People  v.  Woods,  43  Oal. 
176.) 

246.  The  records  of  court  are  only  evidence 
to  determine  what  orders  have  been  made  in 
an  action.     (Olark  v.  Orane,  57  Oal.  629.) 

246.  The  record  of  an  open  investigation, 
iodicial  in  its  character,  which  occuired  in 
California  before  an  alcalde  in  San  Francisco, 
is  admissible  in  evidence,  as  a  circumstance 
which  may  have  come  to  the  knowledge  of 
others,  and  which,  if  it  did,  should  have  in- 
fluenced their  action  in  relation  to  a  material 
matter  in  controversy.  (Sill  v.  Beese,  47  OaL 
294.) 

Cited  73  Oal.  209. 

247.  Decree  of  distribution  and  letters  of 
administration  are  admissible  in  evidence, 
uaaoeompanied  by  the  other  parts  of  the 
record.    (ILouU  v.  Van  Oiief,  66  Oal.  345.) 


248.  When  the  title  of  the  plaintiff  is  de- 
raigned  through  the  estate  of  a  decedent,  and 
it  appears  that  the  land  sold  to  plaintiff  was 
undervalued,  on  account  of  the  adverse  pos- 
session of  a  part  of  the  land  by  the  defendant, 
the  inventory  and  appraisement  of  the  estate, 
though  admissible  as  memoranda  to  refresh 
the  memory  of  an  appraiser  in  whose  hand- 
writing the  inventory  was  made,  and  who  tes- 
tified for  the  defenaant  to  the  fact  of  such 
undervaluation,  are  not  admissible  or  compe- 
tent evidence  on  behalf  of  the  defendant  to 
prove  the  facts  stated  in  the  inventory. 
(Baum  V.  Reay,  96  Oal.  462.) 

249.  The  judgment  and  findings  in  a  former 
action  are  inadmissible  in  evidence  in  a  sec- 
ond action,  unless  accompanied  by  the  judg- 
ment-rolL    (Mason  v.  Wolff,  40  OaL  246.) 

Judgments  as  evidence.  See  Judgments, 
X,  8. 

Judgment-roll  in  another  action  when  evi- 
dence.   See  Executions,  217. 

Justice's  docket  as  evidence.  See  Justices 
of  the  Peace,  96. 

Cognovit  as  evidence.  See  Judgments,  126, 
etseq. 

250.  Verdict  of  coroner's  jury  is  not  admis- 
sible to  show  the  time  or  manner  of  the  death 
of  a  husband  and  wife,  who  were  murdered 
together.  It  is  a  matter  of  mere  opinion  and 
hearsay.    (Hollister  v.  Oordero,  76  Oal.  649.) 

IT.  nUgniiis;  Photographie  Coplesi  dr- 
evmstantlAl  Evidence. 

251.  It  is  not  error  to  exclude  from  jury  a 
diagram  where  no  drawing  is  necessary  to 
illustrate  the  fact  asserted.  (Thrall  v.  Smiley, 
9  Oal.  629.) 

Bia^pram,  unofficial,  as  evidence.  See  San 
Francisco,  260. 

252.  Photographic  views  are  admissible  as 
original  evidence  respecting  the  description 
of  the  premises  in  controversy ;  but  error  in 
excluding  them  is  without  prejudice  when 
there  is  sufficient  other  evidence  as  to  the 
topography  involved  in  the  inquiry.  (Bliss  v. 
Johnson,  76  Oal.  597.) 

Photographs.    See  Lmtimacnr,  6. 

Oircumstantial.  See  Jmud,  141 ;  Criminal 
Law,  XVin,  14,  g. 

Oircumstantial,  to  prove  undue  influence. 
See  Wills,  85. 

Oircumstantial,  negligence  may  be  proved 
by.    See  Negligence.  84. 

Oircumstantial,  adultery  may  be  proved  by. 
See  Marriage  and  Divorce,  48. 

Res  gestse.  articles  used  in  carrying  on 
game.    See  (!lriminal  Law,  1673. 

Bes  ffestae,  clothing  of  deceased  as.  See 
Oruninal  Law,  1906,  et  seq. 

T.  Expert  and  Opinion  Evidence. 

/.  Opinions,  imprBaafont,  and  Deduethna  ara  not 
ianarally  Mdmiaaibfa, 

253.  Opinions,  of  person  not  an  exx>ert  are 
not  evidence.  (Reynolds  v.  Jourdan,  6  Oal. 
108.) 

254.  The  opinions  of  witnesses  are  generally 
admissible  only  when  they  relate  to  matters 
of  science  or  art,  or  to  skill  in  some  particular 
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TOTofeesion  or  buBineak   (Hastiiigs  ▼•  Steamer 
V.  S.,  10  OaL  341.) 
ated  2  Utah,  213. 

255.  Where  a  witness  has  testified  to  the 
performance  of  certain  acts  by  another,  he 
cannot  giye  his  impressions  as  to  the  object 
the  other  had  in  their  performance.  Soch  an 
inference  is  for  the  court.  (Tait  y.  Hall,  71 
Cal.  149.) 

256.  Deduction  of  conclusions  from  facts 
proved  is  not  province  of  witness,  but  of  a 
lury ;  such  eviaence  is  purely  matter  of  opin- 
ion, and  not  the  statement  of  a  fact,  and 
should  be  excluded.  (Lai^gan  v.  Central  B.  B. 
Co.,  40  Cal.  272.) 

Cited  72  Cal.  350. 

Inferences  of  expert  on  handwriting  are 
not  admissible.    See  post,  282. 

Expert's  books  or  statements  as  evidence. 
See  Partnership,  864,  et  seq. 

Conclusions  of  witness  are  inadmissible. 
See  Specific  Performance,  194. 

Opinion  of  witness,  what  is  not.  See  As- 
sumpsit, 58. 

Testimony  of  nonexpert  that  blood  on  coat 
was  fresh.    See  Criminal  Law,  2689. 

2.  QualiHeation  to  T»9tify  as  Expert 

257.  The  qualification  of  a  witness  to  speak 
as  an  expert,  if  questioned,  must  first  be  de- 
termined.   (Neal  V.  Neal,  68  CaL  287.) 

258.  Whether  one  offered  as  an  expert  is 
qualified  to  speak  as  such  is  a  fact  prelimi- 
nary to  his  testifying  to  be  determined  bjr  the 
court  at  the  trial,  and  it  is  error  to  refer  it  to 
the  jury.  (Fairbank  v.  Hughson,  58  Cal.  314.) 
Cited  58  Cal.  289. 

259.  Witness  called  upon  to  give  opinion  as 
to  value  of  land  must  lay  proper  foundation 
by  showing  that  he  possesses  the  means  to 
form  an  intelli^nt  opinion;  but  it  is  not 
essential  that  his  knowledge  should  be  de- 
rived from  any  peculiar  skul  in  a  particular 
pursuit  or  branch  of  business  or  department 
of  science.  (Reed  v.  Drais,  67  OaL  491.) 
Cited  87  Cal.  473,  474. 

260.  Where  a  witness  for  the  prosecution  has 
testified  that  his  experience  xor  many  years 
has  qualified  him  to  give  an  opinion  upon  a 
proper  subject  matter  of  expert  evidence  it 
is  not  error  for  the  court  to  admit  his  evidence 
if  there  be  no  cross-examination ;  and  if  the 
defendant  desires  to  test  the  knowledge  of  the 
witness  and  the  correctness  of  his  statement 
as  to  his  ability  to  give  an  opinion  he  must 
cross-examine  him  TOfore  he  is  called  opon  to 
express  an  opinion.  (People  v.  Hawes,  w  Cal. 
648.) 

Qualifications  to  testify  to  aenuineness  of 
handwriting.    See  post,  Y,  5,  f. 

Physician  cannot  testify  until  after  exam- 
ination made.    See  post,  V,  5,  d. 

261.  Person  who  has  been  engaged  in  meas- 
uring and  selling  water  to  miners  for  four  or 
five  ^ears  is  sufficiently  an  expert  to  give  hia 
opinion  as  a  witness  upon  the  effect  which  a 
dam  across  a  stream  wul  have  in  raising  the 
water  in  the  channel  above.  (Blood  v.  laght, 
81  Cal.  115.) 

Cited  55  Cal.  451. 

262.  A  stockraiaer  is  a  competent  witneas 


to  estimate  damage  done  to  cattle  by  faUing 
through  a  wharf .    (Polk  v.  Ooifin,  9  Cal.  56.) 


268.  In  a  proceeding  to  condemn  land  it  is 
proper  for  the  court  to  exclude  the  testimony 
of  a  witness  as  to  his  opinion,  as  an  expert, 
as  to  the  effect  of  irrigation  upon  the  landa 
owned  by  the  defendant,  where  it  appears 
that  the  experience  of  the  witness  haa  been 
confined  to  another  county,  and  he  had  never 
been  upon  the  land  in  question,  except  for  a 
period  of  (me  day  in  the  winter,  and  it  waa 
not  shown  that  the  conditions,  as  to  the  cli- 
mate, soil,  topography,  and  rain&ll,  were  the 
same  in  the  county  where  the  land  was  sito- 
ated  as  they  were  in  the  county  where  the 
witness  resided.  (City  of  Santa  (}nu  v.  En* 
right,  95  Cal.  105.) 

Whomaytestify  as  to  safety  of  powder.  Sea 
Exploeives,  8. 

Who  may  testify  as  to  fitness  of  tn^^Hii>is 
See  Sales,  154. 

Competency  cannot  be  first  questioned  oa 
appeal.    See  Appeals,  2292. 

8.  Hypothtitical  QumHohm. 

264.  An  hypothetical  question  to  a  medical 
expert,  based  upon  a  supposition  in  respect  to 
which  there  is  no  evidence,  and  no  orfer  to 
produce  evidence,  may  be  properly  disallowed 
by  the  court.    (People  ▼.  Dunne,  80  OaL  84.) 

265.  All  the  testimony  given  in  case  cannot 
properly  be  read  as  part  of  hypothetical  ques- 
tion to  a  medical  witness.  Counsel  should 
assume  certain  facts,  and  put  the  usual  hypo- 
thetical question.  (People  v.  (Soldenson,  76 
Cal.  328.) 

Hypothetical  questions.  See  Jury  and  Ju- 
rors, 100. 

Hypothetical  question  to  medical  expert* 
assuming  fact  not  in  evidence.    See  Wills,  64. 

4,  Mm  and  Csirc/irt/rtAeas  of. 

266.  When  an  expert  is  called  by  one  of  the 
parties  to  an  action,  his  evidence  should  ba 
received  with  great  caution  by  the  jury,  and 
should  never  be  allowed  except  upon  subjects 
which  recjuire  unusual  scientific  attainments 
or  peculiar  skill.  (Grigsby  v.  Clear  Laka 
Water  Co.,  40  Cal.  896.) 

267.  The  value  of  the  opinion  of  a  witness 
may  be  tested  by  showing  that  on  a  former 
occasion  he  has  expressed  a  different  opinion, 
and  by  inquiring  as  to  the  jprounds  upon 
which  the  change  of  his  opimon  had  tfeen 
brought  about.  (People  v.  Donovan,  43  ()aL 
162.) 

Cited  78  Oal.  246. 

• 

268.  Where  the  court  has  instracted  the 
jury  to  the  effect  that  the  opinion  of  experts 
as  to  the  value  of  the  medical  services  ren- 
dered is  not  conclusive,  but  that  the  purpose 
of  their  introduction  is  to  supplement  the 
j^eral  knowledge  and  experience  of  the  jury 
m  relation  to  the  matters  before  them,  and 
thereby  aid  them  in  the  exercise  of  their  own 
jud^ent  upon  the  facts,  which  must  be  ex- 
ercised independently  of  the  opinion  evidence 
it  is  not  error  to  refine  to  add  an  express  ad- 
monition that  such  evidence  should  be  re- 
ceived with  scrutiny  and  caution.  (McLean 
v.  Crow,  88  Cal.  644.) 
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IiiBtroction  M  to  Talne  ol  expert  testimony. 
Bee  poet,  284. 

5.  On  Pttrticutar  SubJeeU, 

ft.  Meftiung  of  Oonyeraation;  Gonstroction  of 

Contract. 

900.  Opinion  of  witness  as  to  meaning  of 
expression  used  by  another  person  in  a  con- 
versation between  them  is  not  admissible  in 
evidence.  It  is  for  the  jury  to  determine  the 
meaning  from  the  relation  of  the  parties,  the 
language  employed,  and  all  the  surrounding 
drcamstanoes.    (People  v.  Moan ,  65  Gal.  532. ) 

270.  Rule  that  courts  are  to  give  construc- 
tion to  contracts  is  frequently  departed  from 
where  the  contract  relates  to  the  scientific  or 
mechanic  arts.  In  such  cases  it  is  common 
and  prudent  to  admit  the  opinions  of  experts 
to  explain  the  contract.  (Reynolds  y.  Jourdan, 
60aL108.) 

Opinion  of  witnesses  as  to  meaning  of  con- 
tnct.    See  Mortgages,  190. 

b.  Calling  for  Legal  Opinion;  Opinion  as  to 

Title. 

271.  A  question  calling  for  the  opinion  of  a 
witness  upon  a  legal  proposition,  which  er- 
roneously proceeds  upon  the  supposition  that 
the  law  IS  as  stated  m  the  question,  is  pro^ 
eriy  refused.    (Shadbume  t.  Baly^  76 


eny 
855.) 


oS: 


272.  In  trial  of  issue  as  to  validity  of  title  to 
land,  the  opinions  of  a  witness  resi>ectin^  the 
title  are  not  admissible  in  evidence.  (Wmter 
V.  Stock,  29  Cal.  407.) 

Opinions  as  to  safety  of  title  when  inoom- 
pet^t.    See  Auctions,  8. 

Opinions  of  professional  witnesses  as  to 
value  of  attorney's  fee.  See  Estates  of  Be- 
eeased  Persons,  56. 

e.  Damages;  Time  for  Performance. 

278.  Where  a  witness  had  testified  that  the 
land  was  worth  a  certain  sum  before  the  dig- 
ging and  scraping  bv  the  canal  company,  and 
that  it  was  not  worth  any  thing  afterwards,  it 
IS  not  prejudicial  error  for  the  court  to  allow 
the  plaintm  to  ask  the  witness  whether  or  not 
be  would  give  as  much  for  the  land  after  the 
dining  and  scraping  as  he  would  have  mven 
b^re.  (Williams  v.  Fresno  Oanal  and  ^ 
ligation  Co.,  06  Cal.  14.) 

274.  WitneM  is  not  reauired  to  state  rea- 
sons or  grounds  on  which  he  estimates 
amount  of  damage  to  which  he  testifies  before 
he  can  testify  to  such  estimate.  The  party 
calling  the  witneM  may  ask  for  such  reasons 
or  not  as  he  may  choose;  thej^  mav  be  made 
thJB  subject  of  cross-examination  by  the  op 
posing  counsel,  in  which  great  latitude  should 
be  altowed ;  but  if  opposing  counsel  fail  to 
tvul  themselves  of  such  cross-examination 
they  cannot  object  to  the  evidence  that  no 
grounds  of  the  estimate  were  stated.  (Rauo 
T.  Vami,  81  CftL  289.) 

275.  In  suit  for  "  work,  labor,  and  services" 
io  puttinff  up  gas  fixtures  in  American  thea- 
ter, and  for  **  goods,  wares,^  merchandise,  and 
gis  fixtures  sold  and  delivered."  the  com- 
plaint setting  out  the  items,  it  is  competent 
to  ask  ft  witness  skilled  in  the  business,  and 
who  has  made  an  estimate, "  How  much  time 


would  it  take  to  do  that  job?"    (Swain  v. 
Naglee,  17  Cal.  416.) 

Qualification  to  testify  to  value  of  land.  See 
ante,  250. 

Opinion  of  witness  as  to  peiformance  of 
conditions.    See  Vendor  and  Vendee,  221. 

Opinions  as  to  damages.    See  Libel,  58. 

d.  Physical  Injuries;  Medical  Testimony. 

276.  A  plaintiff,  though  not  an  expert,  may 
testify  as  to  the  immeidiate  physicaJ  conse- 
quences of  an  injury  received  by  him.  (Bland 
V.  8.  P.  R.  R.  Co.,  65  Cal.  626.) 

277.  A  physician  cannot  testify  as  an  expert 
to  the  relative  powers  of  eyesight  of  two  dif- 
ferent persons,  under  certain  named  condi- 
tions, unless  it  is  first  shown  that  he  has 
made  an  examination  of  their  eyes.  (People 
V.  Marseiler,  70  Cal.  98.) 

Expert  and  opinion  evidence  as  to  insanity. 
See  Insanity,  II,  4 ;  Wills,  VII,  3. 

Opinion  of  physidan  suing  for  service.  See 
Physicians,  11. 

e.  Cattle  Brands ;  Sufficiency  of  Fence. 

278.  A  witness  who  shows  sufficient  knowl- 
edge about  brands  and  cattle-marks  to  testify 
upon  the  subject  mav  be  examined  as  an  ex^ 

gert,  although  not  familiar  with  particular 
rands  used  in  certain  counties.    (People  v« 
FiUpatrick,  80  Cal.  538.) 

279.  The  opinion  of  experts  is  not  admissi- 
ble on  the  question  of  the  sufficiency  of  a  fence 
to  turn  cattle.  (Enright  v.  San  Francisco 
etc  R.  R.  Co.,  S8  Cal.  230.) 

Cited  91  Cal.  60. 

Opinion,  testimony  as  to  what  constitutes 
lawful  fence  is  not.    See  Fences,  4« 

f.  Handwriting. 

280.  In  order  to  render  one  competent  wi^ 
ness,  as  expert,  to  the  genuineness  of  a  sig* 
nature,  he  must  have  been  educated  in  the 
business  about  which  he  testifies,  or  he  must 
have  acquired  actual  skill  and  knowledge 
upon  the  subject.  It  is  not  enough  that  he 
has  sometimes  compared  signatures  of  other 
persons  when  disagreements  as  to  their  gen- 
uineness had  risen  in  the  course  of  business. 
(Qoldstein  v.  Black,  50  Cal.  462.) 

281.  Witness  whose  only  knowledge  has 
been  derived  from  examination  of  official 
documents  in  official  custody ,  purporting  to  be 
sif^ned  by  another,  may  give  his  opinion  as  a 
witness  as  to  the  genuineness  of  such  person's 
signature  to  a  paper  offered  in  evidence.  (Sill 
V.  Reese,  47  Cal.  294.) 

282.  Witness  called  as  expert  in  hand- 
writing must  confine  his  testimony  to  facts ; 
he  cannot  state  his  inferences  deduced  from 
the  facta.    (Eruse  v.  Chester,  66  Cal.  858.) 

288.  Evidence  of  successor  of  county  sur- 
veyor who  made  and  recorded  survey  that  an 
interlineation  therein  was  in  the  handwriting 
of  his  predecessor  is  admissible  and  proper 
where  it  is  shown  that  the  successor,  as 
county  surveyor,  had  charge  of  the  officiid 
documents  of  that  office,  and  had  frequently 
examined  numerous  documents  therein,  pur- 
porting to  be  in  the  handwriting  of  his  prede- 
cessor, and  which  the  latter  had  testifiea  were 
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in  hif  handwriting.    (Bmdell  ▼•  Taybr,  89 
Cal.  613.) 

284.  An  instruction  to  tiie  effect  that  al- 
though the  law  permits,  in  certain  cases, 
expert  testimony,  yet  such  testimony  should 
be  received  with  great  caution,  and  that  the 
jurors  are  at  liberty  to  reject  it  the  same  as 
the  testimony  of  any  other  witness,  if,  after 
due  consideration,  they  should  deem  it  not 
well  founded  in  fact,  and  that  they  are  at  lib- 
erty to  use  their  own  judgment  in  matters  of 
handwriting,  and  are  not  legally  compelled  to 
follow  the  opinion  of  the  expert,  is  not  erro- 
neous.   (Height  y.  Vallet,  88  Cal.  246.) 

285.  An  expert  witness  cannot  testify  as  to 
the  genuineness  of  a  disputed  writing  upon  a 
comparison  of  a  ^nuine  writing  with  a  press 
copy  of  the  writmg  whoeeffenumeness  is  dis- 
puted.   (Spottiswood  y.  Weir,  66  Cal.  525.) 

286.  The  defendant,  haying  testified  that 
his  signature  to  the  instrument  in  controversy 
was  a  forgery,  was  asked  on  cross-examina- 
tion, with  reference  to  another  document 
which  purported  to  have  been  signed  by  him,< 
and  had  been  used  in  the  case  for  comparison, 
whether  his  signature  to  that  was  genuine. 
Held,  that  the  question  should  have  been 
allowed.    (Nealy.  Neal,  58  Cal.  287.) 

287.  Where  the  genuineness  of  the  signature 
of  a  person  who  was  a  justice  of  the  peace  is 
in  controversy,  his  signatures  to  his  official 
docket  as  justice,  after  being  proved  to  the 
satisfaction  of  the  trial  judge,  are  admissible 
in  evidence  for  the  purpose  of  comparison 
with  the  handwriting  m  controversy,  without 
formal  proof  that  the  document  is  a  public 
record*    (Marshall  v.  Hancock,  80  Cal.  82.) 

288.  The  genuineness  of  the  signatures  to 
the  official  documents  of  officers  of  Mexico, 
which  are  now  in  the  custody  of  the  surveyor 
funeral  of  the  United  States  will  be  presumed 
m  a  case  where  such  signatures  are  used  for  a 
collateral  purpose,  such  as  to  enable  a  witness 
who  has  examined  such  documents  to  testify 
as  to  the  genuineness  of  the  signature  to  a 
paper  offered  in  evidence  from  naving  seen 
such  signature  on  such  documents.  (Sill  v. 
Reese,  47  Cal.  294.) 

Proof  of  handwriting.    See  ante,  137,  et  sea. 

Proving  execution  of  instrument  by  lumd- 
writing.    See  ante,  26, 140. 

Handwriting,  comparison.  See  Criminal 
Law,  1638,  et  seq. ;  Lost  or  Destroyed  Instru- 
ment, 5,  et  sea. 

Expert  evidence  as  to  handwriting.  See 
Criminal  Law,  1639,  et  seq. 

g.  On  Miscellaneous  Questions^ 

Matters  within  common  knowledge.  See 
N^ligence,  85. 

£xpert  evidence  as  to  banking  game.  See 
Crimmal  Law,  1662,  et  seq. 

Opinion  as  to  gaming.  See  Criminal  Law, 
1675. 

Opinion  evidence  as  to  genuineness  of  lost 
deed.    See  Lost  or  Destroyed  Instruments. 

Expert  and  opinion  evidence  in  homicide. 
See  Criminal  Law,  XXI,  31, 1,  G. 

Evidence  of  experts  as  to  effect  of  obstruc- 
tion in  causing  overflow.  See  Watercourses, 
XI,  4. 


Expert  evidence  as  to  eapaei^  of  diltdi. 
See  wateroouTses,  Xn,  7. 

Foreign  law,  who  may  testify  to.  See 
Foreign  Law. 

Expert  evidence  as  to  change  in  condition 
of  settled  building  not  admissible.  See 
Streets,  183. 

Opinions  of  witnesses  as  to  negligence.  See 
N^iigence,  86. 

Expert  testimony  as  to  breaking  of  dams. 
See  W  atercourses,  »2. 

Expert  evidence  as  to  safety  of  appliances. 
See  Master  and  Savant,  II,  2,  f,  C. 

Opinions  of  nonexperts  as  to  sufficiency  of 
machine.    See  Sales,  153. 

Expert  testimony  as  to  profits  of  business. 
See  iUMumpeit,  56.  et  seq. 

Opinions  of  witnesses  as  to  effect  of  powder 
on  writing.    See  Criminal  Law,  1640. 

Opinions  of  witnesses  as  to  value  of  land. 
See  Eminent  Domain,  243,  et  seq. 

Opinion  as  to  intoxication.  See  Criminal 
Law,  569,  571  j  Intoxicants,  4. 

S^pert  testimony  as  to  what  it  woold  cost 
to  clear  land.    See  Public  Lands,  557. 

Opinion  of  witness  to  prove  partnership. 
See  Tartnership,  25. 

Question  whether  acts  unfair.  See  Frauds 
146. 

yjL  DeelaratieBSy    AdntssleBSy  ui€  Osb- 

versatldns. 

a.  During  Performance  of  Act;   as  Part  of 

BesCrestse. 

289.  The  declarations  of  a  party  while  en- 
gaged in  the  periormance  of  an  act,  and  illus- 
trating the  object  and  intent  of  its  performance, 
are  admissible  in  evidenoe.  (Tait  v.  Hall,  71 
Cal.  149.) 

290.  Declarations  which  were  voluntarily 
and  spontaneously  made,  sprin^g  out  of  the 
principal  transaction  and  tending  to  explain 
It,  and  were  made  at  a  time  so  near  to,  al- 
though not  precisely  concurrent  with,  it,  as  to 
preclude  the  idea  of  deliberate  design,  are  to 
DO  regarded  as  contemporaneous  wiw  it,  and 
are  Mlmissible  in  evidence  as  part  of  the  res 
gestee.  (People  v.  Vernon,  35  Cal.  49.) 
Cited  60  Cal.  88;  63  Cal.  16;  1  N.  Dak.  165. 

291.  In  determination  of  what  acts  or  dec- 
larations are  part  of  res  gestae  eachrcase  must 
be  considerea  upon  its  own  peculiar  facts. 
The  distinguishins  feature  is  that  the  declara- 
tions or  acts  should  be  necessary  incidents  of 
the  litigated  act,  in  the  sense  that  they  are 
part  of  the  immediate  concomitants  or  con- 
ditions ci  such  act.  and  not  produced  by  the 
calculated  policy  of  the  actors.  It  is  not  per- 
missible to  introduce,  under  the  guise  of  res 
flestse,  a  narrative  of  past  events,  made  after 
the  events  are  closed,  or  a  declaration  which 
is  not  l^e  fact  talking  throush  the  party,  but 
the  party's  talk  about  the  nets.  (People  y« 
Wong  Ark,  96  Cal.  125.) 

292.  An    insurance  was   effected   by   the 

Slaintiff  with  the  defendant  through  the  me- 
ium  of  T.,  an  insurance  solicitor,  the  plain- 
tiff and  the  defendant's  a^nt,  S.,  who  issued 
the  policy,  not  meeting  in  the  transaction. 
Hela,  in  an  action  upon  the  policy,  that  con- 
versations of  the  plaintiff  with  T.,  occurring 
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In  the  ootme  of  the  tnoiuction  were  admis- 
nUe  in  evidence,  not  only  becauae  they  were 
paiti  oi  the  res  geeta,  bat  alBo  because  there 
waa  other  eTidenoe  in  the  case  from  which  it 
night  be  inferred  that  T.  had  given  to  8.  the 
information  derived  from  thoee  oonveraationa. 
(FSahbeck  ▼•  Phcenix  Ina.  Oo.,  64  Oal.  422.) 

Bee  geatBB,  evidence  aa  part  of.  See  Orim- 
inal  Law,  XXI,  81,  i,  N ;  Fraudulent  Oonvey- 
anoQa,296. 

Rea  geatte,  what  ia  not  part  d  in  alander. 
See  Slander,  62. 

Bee  geatsB,  evidence  of  acta  of  grantee  on 
question  of  acceptance.    See  Deeda,  114. 

Bes  geatSB,  what  admiasible  as  in  proseca- 
tkm  for  robbery.    See  Criminal  Law,  2636. 

Bea  geatsB,  declarations  at  time  of  asaanlt. 
See  Criminal  Law,  1249. 

Bea  geatfie,  conversation  immediately  after 

■ault.    See  Criminal  Law,  1260. 

Bee  gestcB,  declarationa  of  engineer  five 
minutes  after  accident.    See  BaOroads,  103. 

Bes  geste,  declaraticms  of  tenant  aa  part  oL 
8ee  Landlord  and  Tenant,  94. 

Bes  geetSB,  declarations  of  testator  aa  to  tes- 
tamentary intentiona:  admissibility  on  issue 
d  undue  influence.    See  Wills,  88. 

Declarationa  in  one'a  presence.  See  post, 
VLl.  c 

Declarationa  alter  owner  has  parted  with 
poBsession.    See  poet,  814. 

b.  Of  Third  Persona  not  Connected. 

293.  Declarationa  of  third  pmona  are  in- 
admisnble  unless  they  have  a  joint  interest 
with  the  parties  or  some  legal  relation  exists 
between  tiiem.  (Eilbum  v.  Ritchie,  2  Oal. 
146.) 

294.  The  party  offering  the  declarations  of 
thiid  persons  must  show  their  admissibility, 
by  showing  the  time  and  circumstances  under 
which  they  were  made;  and  unless  this  ap- 
pears in  the  record  the  appellate  court  will 
pieeume  thev  were  properly  excluded.  (Kil- 
bmm  V.  Bitc&ie,  2  Cal.  146.) 

Qited  6  Cal.  410;  1  Arix.  613. 

296.  When  a  witney  for  the  prosecution 
has  testified  to  conversations  with  third  per- 
sons, which  the  prosecution  fails  to  connect 
with  the  defendant  by  proposed  proof,  a  mo- 
tion of  the  defendant  to  strike  out  such  con- 
Tersations  ahould  be  sustained.  (People  v. 
PoweU,  87  Cal.  348.) 

296.  Where  existence  of  deed  is  subject 
matter  in  controversy,  evidence  of  the  decla- 
latioDS  of  a  person  not  a  party  to  the  action 
as  to  its  contents  ia  inadmisaible.  (Spottis- 
wood  V.  Weir,  66  Cal.  626.) 

Accomplices,  acta  and  declarations  ef.  See 
Oriminal  Law,  XVHI,  14,  r,  B. 

Agent,  admissions  and  declaraticms  of.  See 
Agency,  III,  6. 

T3o-con8pirators,  declaration^  of.  See  Cor- 
porations, 78. 

Gotenant,  dedarations  of.    See  Cotenancy, 

Cotenant,  admission  of  in  hearing  of 
other.    See  Cotenancy,  33. 

Ftotner,  admisaions  by  after  dissolution. 
Bee  Partnership,  389. 

Burtner.  declarations  of  alleged,  to  pvove 
partnership*    See  Fiartnerahipy  27, 


Ttoant,  declarations  of  tenant  as  evidence. 
See  Landlord  and  Tenant,  V,  6. 

Third  persons,  declarations  of.  See  Crim* 
hial  Law,  2027,  et  seq.,  XXI,  81,  i,  P. 

Third  person,  declarations  of  in  action  for 
slander.    See  Slander,  47. 

Wife,  declarations  of  as  evidence  against 
husband.    See  Husband  and  Wife,  I,  4. 

Wife  acting  as  agent,  declarations  of.  See 
Husband  and  Wife,  496. 

Wife  of  prisoner,  declarations  of.  See  Crim- 
inal Law,  2026. 

c.  In  Party's  Presence. 

297.  A  declaration  made  by  a  third  person 
to  and  in  the  presence  of  the  parties  enga^fed 
in  a  controversy,  at  the  time  of  the  aomg 
of  an  act  by  one  of  them  that  becomes  the 
subject  of  an  action,  is  admissible  in  evidence, 
and  becomes  a  part  of  the  res  gestae.  (Gillam 
V.  Sigman,  29  Cal.  637.) 

298.  Where  the  plaintiff  had  testified  that 
durinff  a  certain  time  she  was  the  wife  of  the 
defendant,  evidence  of  a  statement  by  a  third 
party,  in  her  presence  and  hearing,  during 
said  time,  that  she,  the  plaintiff,  desired  to 
bring  a  suit  against  the  defendant  for  breach 
of  p^-omise  of  marriage  was  competent  and 
material.    (Sharon  v.  Sharon,  79  Cal.  683.) 

299.  Statements  of  third  persons  made  in 
preaenoe  of  the  defendant  are  admissible 
ag^st  him  only  to  the  extent  they  are  ad- 
mitted by  him  to  be  correct,  either  by  his 
words  or  conduct;  and  the  conduct  of  the 
defendant  is  the  gist  of  the  inquiry,  and  the 
only  matter  to  be  considered  by  the  jury. 
Such  statements  are,  therefore,  inadmissible, 
unless  accompanied  with  proof  of  defend- 
ant's statements  or  conduct  in  response 
thereto.    (People  v.  Ah  Yute,  64  Cal.  89.) 

800.  In  order  to  affect  person  by  conver- 
sations or  declarations  made  in  his  presence 
they  must  be  made  to  him  in  such  a  manner 
as  requires  him  to  deny  or^  by  his  acquies- 
cence, to  admit  them.  (Wilkms  v.  Stidger, 
22  Cal.  231.) 

801.  If  declarations  are  offered  in  evidence 
as  against  a  person  in  whose  presence  they 
were  made,  and  there  is  evidence  tending  to 
show  that  such  person  heard  and  understood 
them,  it  is  for  the  jury  to  decide  whether  he 
understood  them.  (People  v.  Chin  Mook  Sow, 
61  Cal.  607.) 

802.  The  declarations  of  a  wife  made  in  the 
presence  of  her  husband,  and  not  denied  by 
nim  in  a  conversation  relating  to  her  separate 
property,  are  competent  evidence  in  an  action 
by  the  aevisees  of  the  husband  involving  her 
title  to  the  property.  (Ingersoll  v.  TrueTOdy, 
40  Cal.  603.) 

Cited  63  Cal.  16. 

Statements  in  presence  of  prisoner.  See 
Criminal  Law,  XVIH,  14,  q,  C. 

d.  Cf  Former  Owner. 

303.  The  declarations  of  the  grantor  are 
admissible,  not  only  as  against  himself  but 
against  parties  claiming  under  him.  The 
subsequent  claimants  are  con8i<lered  as  stand- 
ins  in  his  place,  and  as  having  taken  the 
tide  cum  onere,  aubject  to  the  same  chanses 
and  reatrictiona  which  attached  to  it  in  hia 
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hAncU.  It  matters  not  whether  the  declara- 
iions  relate  to  the  limite  of  the  party's  own 
premises,  or  the  extent  of  his  neighbor's,  or 
to  the  boundary  line  between  them,  or  to  the 
nature  of  the  title  he  asserts.    If  their  pur- 

gort  is  to  restrict  his  own  premises  or  lessen 
is  own  title  they  are  admissible.    (Stanley 
y.  Green,  12  Cal.  148.) 

Cited  63  Cal.  16;  79  Cal.  418;  1  Aria.  14S;  8 
N.  Hex.  240. 

804.  Declarations  of  a  party  are  alwa^  ad- 
missible against  himself,  or  those  clamiing 
under  him^  by  convevanoe  made  subsequent 
to  the  making  of  the  aeclarations,  without  ref- 
erence to  the  time  when  or  place  where  they 
were  made.  (McFadden  y.  Wallace,  88  Cal.  61.) 
Cited  60  Cal.  611 ;  70  CaL  818 ;  79  CaL  418. 

806.  Evidence  of  the  declarations  and  acts 
of  plaintiff's  grantor  in  relation  to  the  land  in 
oontroyers)r  before  he  conveyed  to  the  plain- 
tiff is  admissible  against  the  plaintiff.  (8ee- 
gelken  y.  Corey,  98  Cal.  92.) 

806.  When  one  derives  title  to  land  from 
another,  the  declaratiana  of  the  grantor  in 
relation  to  his  right,  made  while  holding  the 
title  which  he  transferred,  are  admissible  in 
evidence  against  the  grantee.  (McFadden  y. 
Ellmaker,  52  Cal.  848.) 

Cited  60  Cal.  611;  68  Cal.  16;  70  Cal.  818;  79 
Cal.  418. 

807.  In  ejectment  on  the  ground  of  prior 
possession  m  plaintiff's  grantor,  it  is  com- 
l»etent  for  the  defendant  to  show  a  conversa- 
tion of  such  grantor  while  in  possession, 
tending  to  explain  its  character,  whether  as 
a  claimant  in  his  own  adverse  right  or  as 
tenant  of  defendant's  grantor,  (rhelps  y. 
McGloan,  42  Cal.  298.) 

Cited  70  Cal.  318. 

808.  In  an  action  of  ejectment,  evidence  of 
the  declarations  of  a  prior  owner  of  the  land 
as  to  its  boundaries,  and  of  the  drcumstances 
under  which  the  declarations  were  made,  is 
admissible  against  the  party  claiming  under 
him.    (Austin  y.  Andrews,  71  Cal.  98.) 

809.  Where  the  grantor  of  plaintiff,  while 
occupying;;  the  granted  premises,  made  admis- 
sions against  the  title  under  which  plaintiff 
claims,  held  admissible  in  evidence  against 
plaintA  on  the  trial  of  an  issue  of  titie. 
(Bollo  V.  Navarro,  83  Cal.  459.) 

Cited  60  Cal.  611. 

810.  During  the  examination  of  a  witness 
for  the  plaintiff  in  ejectment  as  to  the  decla- 
rations of  one  of  the  parties  through  whom 
the  defendant  claimed  titie,  as  to  the  aban- 
donment of  his  claim  to  the  kmd,  it  is  not 
error  to  sustain  an  objection  of  the  defendant 
to  seneral  conversations  relating  to  the  land, 
and  to  a  leading  question  asked  as  to  whether 
he  said  he  would  not  return  to  the  land,  and 
when  the  witness,  in  answer  to  the  question 
as  to  whether  he  said  any  thing  about  the 
land,  and  what  he  said,  without  objection 
told  what  he  did  say,  the  ruling  could  not  be 
prejudicial.    (Reay  v.  Butler,  05  Cal.  206.) 

811.  Clear  and  unequivocal  possession  by 
vendor  must  be  shown  to  admit  declarations 
of  vendor  as  part  of  the  res  geste.  ( Visher  y. 
Webster.  18  Gal.  68;  Cohn  v.  Molford,  16  CaL 
60.) 


812.  The  dedarationB  of  a  vendor,  made 
after  the  sale,  are  not  admissible  in  evidMioa 
against  his  vendee.  (Briiwaiter  y.  Palomares. 
66  Cal.  269.) 

818.  Declarations  of  former  own«r  receiyed 
in  evidence  most  be  made  concerning  the 
property  conveyed,  and  while  the  dedarmnt 
still  owned  it.  (Tompkins  y.  Crane,  60  OaL 
478.) 

814.  In  an  action  for  floods  sold,  when  the 
issue  made  is  whether  the  credit  was  given 
to  the  defendant  who  obtained  Uie  goods  or 
to  another  person,  the  declarations  of  the 
vendor  made  to  sach  other  person  after  the 
transaction  has  been  oompleted  and  some 
time  has  elapsed,  are  not  a  pfrt  of  the  res 
gesttt,  and  are  not  admissible  in  evidence  on 
behalf  of  the  plaintiff.  (Whitney  y.  Dorkin. 
48  Cal.  462.) 
Cited  66  CJal.  122. 

816.  Declarations  of  a  vendor  oonoeming  the 
transaction  after  the  sale  was  made  and  the 
property  delivered  so  as  to  pass  the  title  is,  as 
a  general  rule,  inadmissible,  and  is  never  to 
be  received,  unless  it  appears  that  the  vendor's 
declarations  were  maae  while  in  possession  of 
the  property  with  the  knowledge  or  consent, 
express  or  implied,  of  the  voidee.  (Cahoon  v. 
Marshall,  26  Cal.  197.) 
Cited  86  Cal.  207;  88  Cal.  282,  284. 

816.  The  declarations  of  a  vendor  made 
after  the  sale  are  not  admissible  in  evidence 
as  against  the  vendee  to  impeach  the  sale. 
(Thomas  v.  Black,  84  Cal.  221 ;  Visher  v.  Web- 
ster, 18  Cal.  68.  cited  36  Cal.  207,  66  Cal.  122  • 
Long  V.  Dollarhide,  24  Cal.  218,  cited  88  Cal. 
282,  284;  (3arlidL  v.  Bowers,  66  Cal.  122.) 

817.  The  declarations  of  the  grantor,  in  a 
conveyance  charged  to  be  fraudulent,  made 
subsequent  to  its  execution,  and  while  the 
grantee  was  in  the  possession  of  the  property 
conveyed  and  out  of  his  presence,  is  not  adf* 
missible  in  evidence  to  establish  mud  on  the 
part  of  the  grantee  or  his  vendee.  (Spanagel 
V.  DelUnger,  88  Cal.  278.) 

Cited  68  Gal.  624. 

818.  The  declarations  of  a  vendor,  made 
after  a  sale  and  delivery  of  personal  property, 
are  not  admissible  in  evidence  to  show  fraud 
in  the  sale.  (Hutchings  y.  Castle^  48  CaL 
162.) 

Cited  66  Cal.  122,  261. 

819.  Statements  made  by  a  vendor  of  per- 
sonal property  subsequent  to  his  sale  are  not 
admissible  to  defeat  the  title  of  his  vendee, 
either  when  used  as  proof  of  fraud  or  any 
other  fact  in  avoidance  of  the  deed.  (Ck>hn  y« 
Mulford,  16  Cal.  50.) 

Cited  86  Cal. 207;  66  CaL  122, 261;  78 CaL  519. 

320.  Declarations  of  the  vendor  of  personal 
property  made  after  the  sale  are  not  admis- 
sible in  evidence  for  the  purpose  of  showing  a 
fraudulent  intent  on  his  part  in  making  tlie 
sale.  Such  declarations  made  before  the  sale 
are  admissible.  (Jones  v.  Morse,  86  Cal.  205.) 
Cited  66  Cal.  122;  78  Cal.  619. 

821.  The  declarations  or  acts  of  a  grantor 
made  or  done  after  the  the  delivery  ofa  deed 
are  not  admissible  to  disparage  his  deed* 
though  admissible  for  the  purpose  of  sustain- 
ing it.    (Crd  v.  Ord,  99  Cal.  628.) 
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882.  The  declarationfl  of  Tendor  made  after 
the  sale  of  the  wheat  aie  not  admiflsible  for 
the  porpoae  of  proyins  that  the  sale  was  not 
bona  fide.    (Paige  v.  O'Neal,  12  Oal.  483.) 
Cited  15  GaL  52 ;  36Gal.207;  66  Cal.  122, 281. 

823.  Declarations  made  by  donor  of  personal 
property  after  parting  therewith  are  inadmis- 
sible in  evidence  against  the  donee,  either  for 
the  purpose  of  proving  that  the  gift  was  fraud- 
ulent or  otherwise.  (Walden  v.  Porvis,  73 
Gal.  518.) 

Declarations  of  predecessor  as  to  dedication. 
See  Dedication,  w. 

Declarations  of  grantor.  See  Easements,  69. 

Declarations  of  vendor  as  evidence  to  show 
fraud.    See  Sales,  190. 

Dedarations  of  grantor  in  fraudulent  con- 
veyance as  evidence.  See  Fraudulent  Gon- 
veyances.  III,  8,  e. 

l)ec]arations  of  former  owner  as  to  exist- 
ence of  hiffhway.    See  Highways,  88. 

Acts  and  declarations  of  vendor  to  prove 
conveyanoe.    See  Vendor  and  Vendee,  X,  5. 

Declarations  of  grantor  as  evidence  of 
boundary.    See  Boundaries,  II,  8,  d. 

Declarations  of  grantor  to  show  adverse 
possession.    See  Watercourses,  XIV,  2,  g,  D. 

6.  Of  Deceased  Person. 

824.  The  statements  of  one  who  claims  a  lot 
of  land,  made  to  a  stranger,  after  it  has  been 
taken  pofvession  of  by  one  who  claims  ad- 
versely to  him  are  not  admissible  in  evidence 
in  favor  of  his  heirs  in  an  action  brought  by 
them  to  recover  possession  of  the  same.  ( Rice 
V.  Ounningbam,  29  Gal.  492.) 

825.  Declarations  of  person,  sinoe  deceased, 
not  against,  but  in  support  of,  his  own  inters 
est,  are  not  admissive  m  evidence  in  favor  of 
those  who  claim  rights  which  the  declarations 
noald  maintain.  (Poorman  v.  Miller,  44  Gal. 
269.) 

826.  The  administrator  of  an  estate,  who 
brings  an  action  against  one  claiming  land 
idTmely  to  the  estate,  to  quiet  the  title 
thereto,  and  to  obtain  a  conveyance  thereof  to 
the  estate,  cannot  introduce  m  evidence  the 
declarations  of  his  intestate,  made  during  his 
lifetime,  to  strengthen  his  own  claim  of  title. 
(Fischer  V.  Bergson,  49  Gal.  294.) 

Cited  60  OaL  511. 

827.  Declarations  bv  the  plaintiff's  intes- 
tate, the  maker  of  the  instrument,  after  he 
had  executed  the  same,  held^  inadmissible  to 
prove  such  misrepresentation  or  mistake. 
(Stephenson  v.  Hawkins,  67  Gal.  106.) 

328.  In  an  action  to  cancel  a  deed  made  bv  a 
son  jnflt  before  his  death  to  his  father,  ana  to 
quiet  the  title  of  the  son's  estate  to  the  lands 
purporting  to  be  conveyed  thereby,  one  of  the 
laroes  was  whether  or  not  the  son  had  ac* 
called  these  lands  bv  a  previous  conveyance 
from  his  father  without  consideration,  and 
as  trustee  for  the  latter  to  reconve;r  them 
vhen  requested  ao  to  do.  In  connection  with 
this  issue,  it  was  shown  by  the  plaintiff  that 
a  bill  of  sale  of  certain  personal  property  was 
given  by  the  father  to  the  son  at  the  time  of 
the  alleged  convevance  from  him  to  his  son, 
sad  that  a  second  bill  of  sale  of  the  fame  prop- 
erty was  ffiven  by  the  son  to  the  father  at  the 
time  of  the  deed  of  conveyance  sought  to  be 


canceled,  and  that  these  two  bills  of  sale 
were  so  intimately  connected  with  the  con- 
veyances as  to  form  substantially  parts  of  the 
same  transaction.  Held,  that  statements  by 
the  son  at  the  time  as  to  the  consideration  for 
the  first  bill  of  sale  were  admissible  on  behalf 
of  the  defendant.  (Harris  v.  Harris,  67  Gal. 
456.) 

Declarations  of  testator,  admissibility  on 
construction  of  will.    See  Wills,  XI,  6. 

Opinion  of  deceased  as  to  character  of  in- 
jury.   Bee  Griminal  Law,  2002. 

Statements  of  decedent  that  he  did  not  own 
land  as  evidence  of  sale.  See  Executors  and 
Administrators,  881. 

Dying  declarations.  Bee  Griminal  Law, 
XVIII,  14.  g,  F;  XXI,  81,  i,  M. 

Admissibflitv  of  djing  declarations  is  ques- 
tion of  law.    Gde  Gnminal  Law,  1967. 

1  Against  Interest  or  in  One's  Favor. 

829.  While  the  admissions  of  a  plaintiff  as  to 
the  just  amount  of  his  demand  in  suit  are  not 
conclusive  upon  him,  yet  they  are  admissible 
in  evidence,  and  when  made  under  circum- 
stances free  of  all  suspicion  of  having  been 
prompted  by  a  desire  to  effect  a  compro- 
mise, or  otherwise  to  avoid  or  become  freed 
of  a  controversy  concemine  his  demand,  they 
may  be  justly  regarded  hy  court  ana  jury 
as  of  controlling  weight,  unless  some  satis- 
factory explanation  is  made  by  which  such 
effect  18  counteracted.  (Harrison  v.  Peabody, 
84  Gal.  178.) 

Declarations  i^inst  interest.  See  Fraudu- 
lent Gonve^ances,  245. 

Declarations  of  party,  admissibility  against 
himself.    See  Mortgages,  88. 

880.  In  an  action  brought  by  a  vendee  for 
the  specific  performance  of  a  written  contract 
for  the  sale  of  land,  declarations  made  by  the 
plaintiff  to  the  assessor  at  the  time  the  land 
m  question  was  assessed,  and  in  the  absence 
of  the  defendants,  to  the  effect  that  he  was 
the  owner  of  the  land,  are  not  admissible  in 
support  of  his  claim  to  the  adverse  possession 
thereof,  or  to  show  that  the  assessment  was 
made  to  him.  (Nicholson  v.  Tarpey,  70  Gal. 
608.) 

881.  The  declarations  of  a  party  to  his  counsel 
before  suit  brought,  not  made  in  the  presence 
of  the  opposite  party,  are  not  admissible  in 
evidence  m  his  behalf,  for  the  purpose  of 
showing  that  the  statement  thus  maide  was 
the  same  as  that  made  by  him  as  a  witness 
upon  the  stand.  (Schultz  v.  McLean,  76  Gal. 
608.) 

Declarations  and  acts  in  one's  own  interest. 
Dee  x^eeQs,  ov. 

Books  of  plaintiff  as  evidence  in  his  favor. 
See  ante,  166;  Slander,  84. 

Declarations  of  deceased  person.  See  ante, 
VLl,  e. 

Letters.    See  ante,  195. 

Declarations  of  defendant.  See  Griminal 
Law,  XVIII,  14,  q,  B;  XXI,  81,  i,  Q. 

Declarations  of  defendant  in  larceny.  See 
Griminal  Law,  XXI,  86,  g,  E. 

Declarations  of  parties  as  evidence.  See 
Mines  and  Mining,  291. 

Declarations  of  party  as  evidence  of  deliv- 
ery.   See  Sales,  86. 
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g.  Declarations  in  a  Will. 

881.  Declarations  made  by  the  testator  in 
his  will  are  competent  evidence  after  his 
death,  tending  to  prove  hia  marriage  and  the 
legitimacy  of  his  cnildren,  in  a  case  where  the 
persons  so  declared  his  wife  and  children  are 
the  devisees.  (Pearson  v.  Pearson,  46  Gal. 
609.) 
Distinguished  88  Gal.  329. 

383.  Such  declarations  being  competent  evi- 
dence, and  admitted  without  objection,  in  the 
absence  of  contradictory  evidence  prove  such 
marriage  and  Intimacy,  and  are  not  to  be 
disreguded  because  the  wife  and  witnesses  of 
the  marriage  are  living,  who  might  have  been 
called.    (Pearson  v.  Pearson,  46  CJal.  609.) 

h.  Declarations  of  Witness  Out  of  Gourt. 

834.  Declarations  of  witness  made  out  of 
court  differing  from  her  statements  as  a  wit- 
ness in  the  case  tend  to  impeach  her  credit, 
and  this  Ib  their  only  tendencv.  Thej  are 
not  competent  evidence  of  any  fact  in  issue. 
(Hall  v.  Bark  **  Emily  Banning/'  88  GaL  622, 
524.) 

886.  It  is  competent  to  prove  that,  after  a 
former  trial  of  the  cause,  resultinff  in  a  verdict 
for  a  large  sum  against  several  defendants 
and  in  plaintiff's  fovor,  one  of  the  defendants 
admitted  that  the  verdict  was  a  just  and 
righteous  one,  the  evidence .  being  at  least 
pertinent  and  competent  as  ag^nst  him,  and 
the  exclusion  of  such  evidence  is  error  war- 
ranting a  new  trial.  (White  v.  Merrill,  82 
Gal.  14.) 

386.  Where  a  party  has  been  named  in  a 
complaint  as  a  party  defendant,  but  not 
served,  his  testimonv  as  to  the  admissions  of 
other  defendants  who  have  been  served  is 
hearsay  and  inadmissible.  (Derby  v.  Rounds, 
68  Gal.  659.) 

887.  In  an  action  for  mesne  profits  plaintiff 
offered  in  evidence  the  record  of  an  action  by 
defendant  against  a  third  person,  for  the  use 
and  occupation  of  the  same  pjremises  for  a 
time  prior  to  the  time  sued  for  in  this  action, 
in  wnich  defendant  under  oath  fixed  the 
value  at  a  certain  sum,  together  with  evi- 
dence that  the  value  of  the  use  and  occupa- 
tion was  as  great  in  the  one  case  as  the  other. 
Held,  tiiat  tne  evidence  was  admissible  as  a 
solemn  admission  by  a  party  to  the  record  in 
relation  to  a  particular  fact;  that  such  admis- 
sions are  not  irrelevant,  whether  made  di> 
rectly  or  incidentally.  (Shafter  v.  Bichards, 
14  Gal.  125.) 

388.  Admissions  made  for  the  purpose  of 
submitting  to  arbitration  matters  of  difference 
between  certain  parties,  in  order  to  dispense 
with  proof  of  the  facts  admitted,  cannot  be 
received  in  evidence  in  a  collateral  action  be- 
tween the  same  parties.  (Duff  v.  Duff,  71 
Gal.  613.) 

339.  If  a  contract  in  writing  is  made  by  a 
person  to  repay  su<di  sums  as  may  afterwards 
oe  advanced  to  the  agents  of  a  toll-road  com- 
pany, a  statement  in  writing,  signed  by  him 
afterwards,  admitting  that  the  toU-roaa  com* 
pany  is  indebted  in  a  certain  sum  for  money 
advanced  on  the  contract,  is  admissible  in 


evidence  in  aa  action  on  Hm  comtfaet  Iwuitth^ 
against  him.    (Qradwohl  t.  Hanria,  29  CU« 

840.  AdminloDS  of  fact  by  oounsel  In  oom 
action,^  whether  made  daring  the  hearing  of 
the  evidence  or  upon  the  aignmeni,  are  not 
admissible  in  evidence  against  the  dient  in 
another  action.  (Wilkins  ▼•  Stidger,  22  GaL 
281.) 

841.  Where  one  of  tiie  iasnes  was  the  condi-* 
tion  of  thegoods  (hops)  in  ouestion  when  they 
left  New  York,  and  defendant  had  admitted 
on  the  trial  that  "  if  merchantable  when  tiiev 
left  New  York,  he  made  no  claim,'*  heki, 
that  he  was  concluded  by  this  adnuflsion. 
(Burritt  v.  Gibson,  8  GaL  896.) 

342.  When  it  appears  from  the  whole  con- 
duct of  a  cause  that  a  particular  ^t  is  ad- 
mitted between  the  parties,  the  jury  have  a 
right  to  draw  the  same  conclusion^  as  to  that 
fact,  as  if  it  had  been  proved  in  evidence,  and 
to  draw  such  conclusion  as  to  all  the  issues  on 
the  record.  (Powell  ▼.  Oullahan,  14  Gal. 
114.) 

Entries  in  memorandum-book  at  dictation 
of  party.    See  ante,  198. 

843.  Where  there  are  several  answers,  an 
admission  made  in  one  is  not  available  in  proof 
of  issues  raised  by  others.  (Nadd  ▼•  Thomp- 
son, 84  Gal.  89.) 

Gited  69  Gal.  641;  17  GoL  471;  2  8.  Dak.  296. 

844.  Although  a  party  is  bound  1^  the  ad- 
missions contained  in  his  pleadinss,  yet  it  is 
only  the  admissions  in  the  pleaamss  npon 
which  he  goes  to  triaL  (Mecham  v.  Mc^y, 
87  Gal.  164.) 

Gited  69  GaU  188. 

846.  If  a  defendant  in  his  answer  admits  a 
material  allegation  in  a  complaint  he  is  after- 
wards precluded  from  contesting  it.  (Howard 
V.  Throckmorton,  48  Gal.  482.) 

846.  When  it  is  admitted  by  the  pleadings 
that  a  promissory  note  in  suit  given  to  a  max^ 
ried  woman  was  assigned  by  the  payee  to  the 
plaintiffs  the  question  cannot  be  raised  on 
the  trial  whether  the  assignment  was  made 
in  such  form  as  to  pass  the  interest  of  a  mar^ 
ried  woman.  (Hellman  v.  Howard,  44  Oai. 
101.) 

847.  Evidence  is  not  admissible  to  contro- 
vert facts  admitted  by  the  pleadings.  (Pat- 
terson V.  Sharp,  41  Gal.  138.) 

848.  Plaintiff  need  not  prove  facts  alleged 
in  the  coinplaint  which  are  admitted  in  the 
answer.    (Jones  v.  Spears,  47  Gal.  20.) 

849.  It  is  not  error  to  exclude  evidence  to 
prove  facts  which  are  admitted  by  the  answer. 
(Silcox  V.  Lang,  78  Gal.  118;  Hurlburt  v. 
Jones,  26  Gal.  236.) 

860.  It  is  error  to  admit  evidence  to  con- 
tradict admissions  in  the  pleadings  if  a  proper 
objection  be  interposed.  (Turner  v.  White, 
78  Gal.  299.) 

861.  An  averment  in  the  complaint  that  the 
court  had  decided  certain  facts  in  the  former 
action  carries  with  it  the  admission  that  the 
decision  was  sustained  by  suflScient  evidenoe 
to  support  it,  and  precluaes  evidence  for  the 
plaintiff  to  prcve  the  contrary;  nor  is  the 
effect  of  such  admission  qualiflea  or  controlled 
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lij  an  ATerment  in  fhe  oomplaint  of  the  oon- 
tniT  fact  Booght  to  be  proved.  (Lillit  t« 
£mignnt  Ditch  Co.,  95  Cal.  553.) 

352.  All  evidence  contrary  to  admiasionB  of 
l^eadinga  should  be  disregarded,  the  admis- 
sioDB  being  binding  on  the  party  making 
them.    (Hall  v.  Polack,  42  Cal.  218.) 

353.  If  the  complaint  in  an  action  against 
husband  and  wife  to  foreclose  a  mortgage  ex- 
ecuted by  the  husband  alone  avers  that  the 
mortgagor,  at  the  time  of  its  execution,  owned 
the  land  described  in  the  mortgage  as  a  ten- 
ant in  common  with  another  person,  each 
owning  an  undivided  one-half,  and  the  de- 
fendants in  their  answers  admit  this  allega- 
tion, but  Bet  up  as  an  affirmative  defense  a 
claim  to  a  homestead,  evidence  to  show  a 
parol  partition  prior  to  the  execution  of  the 
mortm^  IB  irrelevant.  (Elias  v*  Yerdugo, 
27  0^  418.) 

354.  Where^  in  an  action  of  ejectment,  the 
defendant  claimed  title  under  a  tax  sale,  and 
to  prove  an  admission  of  title  in  him  by  plain- 
tifit  offered  in  evidence  a  complaint  in  an  ac- 
tion by  the  plaintiff  against  a  third  person,  in 
which  it  was  averred  that  in  consequence  of 
the  neglect  of  the  plaintiff's  agent  the  prem- 
ises were  sold  for  taxes  and  no  redemption 
was  made;  and  that  the  sale  thereby  became 
absolute,  in  consequence  of  which  neglect  of 
the  agent  the  plaintiff  had  sustained  damage, 
held,  that  the  oomplaint  was  inadmissible  for 
that  purpose;  that  the  statements  in  it  did 
not  amount  to  an  admission  of  title,  and  that 
even  if  they  did  the  admission  would  not 
operate  to  transfer  such  title.  (Keane  v. 
dumovan,  21  Gal.  291.) 

Pleading  superseded  by  amendment  as  an 
admission.     Bee  ante.  Ill,  8. 

Admissions  in  pleaoings.  See  ante,  m,  8; 
Mechanics'  liens,  889,  et  seq;  Mortgages,  96, 
eiseq. 

Admissions  in  pleading  in  another  suit  as 
evidence.     See  Partnership,  37. 

Admissions  in  answer,  effect  oL  See  Non- 
nit,  15. 

Admissions  in  pleadings  in  land  contest. 
Bee  Public  Lands,  555. 

Admissions  in  pleadings,  evidence  contra- 
dicting not  competent.  See  Bills  and  Notes, 
868. 

AdmissionB  in  petition  for  letters  of  ad- 
ministration. See  Executors  and  Adminis- 
trators, 12,  et  seq. 

Admissions  in  memorandum.  See  ante,  193. 

Testimony  unobjected  to  at  former  trial  as. 
fieenoet,  482. 

Allowing  evidence  as  to  admitted  fact  is 
harmless  error  when.    See  poet,  659,  660. 

Confessions.  See  Criminal  Law,  XYIII, 
14,  q;  Marriage  and  Divorce,  III,  4,  j. 

Admissions.  See  Criminal  Law,  Xym, 
14.  q. 

Statements  or  admissions  of  plaintiff.  See 
Heeligence,  93,  et  seq. 

AdmissioDS  of  architect.    See  Elevators. 

Admissions  of  counsel  as  evidence.  See 
Crimmal  Law,  XVUI,  14,  q,  D. 

Admissions  of  district  attorney.  See  Crim- 
inal Law,  XVin,  14,  q,  6. 

Admissions  of  officers  of  corporations.    See 

dons,  vm,  2. 

Cal.  Dnvr,  Yoi^  II.-74 


Admissions  of  fact  on  the  record.  See 
Appeals,  XI,  22,  e. 

Kijiit  of  witness  to  ea^lsin  admissions. 
See  Witnesses,  YI,  8. 

Conversations.  See  Bankxnptcy  and  In- 
solvency, 248 ;  Criminal  Law,  XVIII,  14,  q. 

Conversations  as  part  of  res  gestae.  Bee 
ante,  292 ;  Criminal  Law,  1250. 

Conversation  of  third  persona.  See  Crim- 
inal Law,  XVIII,  14,  q,  E. 

Conversations  of  grantor.    See  ante,  807. 

Conversation  of  witness  with  third  person. 
See  ante,  295. 

Conversation  at  time  of  sale  to  identify  pur- 
chaser.   See  poet,  511. 

Conversations,  admissibility  of  in  action  for 
services.    See  Corporations,  499. 

Evidence  of  conversations  to  prove  alibi. 
See  Criminal  Law,  830. 

All  conversation  is  admissible  where  part 
admitted.    See  Criminal  Law,  736. 

yn.  Parol  Evidenee  to  Centrsdletf  Add 
tOy  Tary,  or  Explain  Written  In- 
strnment* 

/.  To  ¥aiy.  Enlarge,  or  Contradict  Tormo  of 
Writ/tig,  Bonoral  Rule, 

855.  Deed  cannot  be  varied,  qnalifled,  or 
explained  by  declarations  wliich  amount  to 
no  more  than  a  mere  narrative  of  a  past  trans- 
action, nor  by  an  isolated  conversation,  nor 
by  an  isolated  act  done  at  a  later  period. 
(Aguirre  v.  Alexander,  58  Cal.  21,  26.) 

356.  Parol  testimony  of  the  officer  who 
makes  a  sale  of  proper^  under  an  execution, 
and  executes  a  deed  to  the  purchaser  therefor, 
is  not  admissible  for  the  purpose  of  adding  to, 
contradicting,  or  altering  the  terms  of  the 
deed.  (Donahue  v.  McNulty,  24  Cal.  411.) 
Cited  70  Cal.  816. 

857.  If  a  writing  contains  such  language  as 
imports  a  complete  legal  obligation  it  is  to  be 
presumed  that  the  parties  mive  introduced 
mto  it  every  material  item  and  term;  and 
parol  evidence  is  inadmissible  to  add  another 
term  to  the  a{;reement,  although  the  writing 
contains  nothing  on  the  particular  term  to 
which  tlie  parol  evidence  is  directed.  (Har^ 
rifion  V.  McCormick,  89  Cal.  827.) 
Cited  96  Cal.  255. 

358.  Parol  evidence  is  inadmissible  to  vary 
the  terms  of  a  written  contract.  (Lennard  v. 
Yischer,  2Cal.  87.) 

359.  Parol  evidence  is  inadmissible  to  vary 
the  terms  of  a  written  contract  so  as  to  make 
it  embrace  property  not  described  therein. 
(Osbom  V.  Hendrickson,  7  Cal.  282.) 

Cited  8  Cal.  591 ;  14  Cal.  807;  70  Cal.  316. 

360.  In  the  absence  of  any  ambisuity  on 
the  face  of  the  contract  parol  evidence  is 
inadmissible  for  the  purpose  of  varying  its 
terms  or  of  altering  the  liability  created  by  it. 
(Ruiz  V.  Norton,  4  CaL  355.) 

Cited  70  Cal.  316. 

361.  The  rule  that  when  a  contract  has  been 
reduced  to  writing  parol  evidence  is  not  ad- 
missible for  the  purpose  of  cutting  down  or 
adding  to  its  terms  does  not  apply  to  a  mere 
memorandum  which  does  not  ox  itself  import 
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any  contract,  bat  is  only  intended  as  an  in- 
formal memorandum  to  be  considered  in  con- 
nection with  preyiooB  oral  negotiations.  In 
order  lor  the  role  to  have  any  application  the 
writing  most  be  one  which  by  legal  constmc- 
tion  shows  upon  its  face  that  it  was  intended 
to  exjHpess  tne  whole  contract  between  the 
parties*  (Ereuzberger  t.  Wingfield,  96  Oal. 
251.) 

862.  Parol  evidence  as  to  what  was  intended 
by  a  bill  of  sale,  or  what  was  included  in  it, 
is  not  admissible  to  contradict  or  add  to  the 
writing.    (Schroeder  v.  Schmidt,  74  Oal.  459.) 

863.  Inadmissible  parol  evidence  tending  to 
contradict  the  terms  of  a  written  contract 
should  not,  when  received  by  the  court  in 
Oj^position  to  oral  testimony  corresponding 
with  the  unambiffuous  language  of  the  con- 
tract, be  allowed  to  render  nugatory  the 
words  of  the  written  instrument.  (Tyler  t. 
Btone,  81  Oal.  236.) 

364.  The  testimony  of  a  witness  which 
tends  to  contradict  or  limit  the  operation  of 
deeds  in  evidence,  one  of  which  was  executed 
to  and  another  b^  the  witness,  should  be  ex- 
cluded when  objected  to  on  that  ground. 
(Judson  V.  Malloy,  40  Oal.  299.) 
Cited  70  Oal.  819. 

865.  In  an  action  at  law  parol  evidence 
is  not  admissible  to  contradict  or  vary  the 
terms  of  a  written  contract.  The  instrument 
can  be  reformed  or  corrected  so  as  to  express 
the  intention  of  the  parties  only  by  a  court  of 
equity  in  a  proper  action  instituted  for  that 
purpose.    (Irving  v.  Cunningham,  66  Oal.  15. ) 

866.  In  an  action  by  a  cestui  que  trust 
against  a  trustee  to  enforce  the  trust,  by  com- 
pelling a  conveyance  of  the  legal  title  to  the 
cestui  que  trust,  parol  evidence,  in  the  ab- 
sence of  fraud  or  mistake  in  making  the  deed 
will  not  be  received  on  behalf  of  the  trustee 
to  contradict  the  language  of  the  deed,  and 
show  that  the  trustee  named  in  the  deed,  and 
not  the  cestui  que  trust,  was  the  beneficiary. 
(Young  America  Engine  Co.  No.  6  v.  Sacra- 
mento, 47  Oal.  594.) 

867.  In  an  action  to  quiet  title  the  defend- 
ants offered  in  evidence  a  deed  whidi  pur- 
ported to  convey  a  tract  of  land  including  ^he 
premises  in  controversy,  but  contained  no 
mention  of  the  quantity  of  land  embraced 
therein.  The  plaintiff  objected  to  the  intro- 
duction of  the  deed,  and  to  sustain  his  ob- 
jection offered  to  prove  by  parol  that  at  the 
time  the  deed  was  executed  the  tract  was 
supposed  to  contain  a  less  quantity  of  land 
than  it  actually  did,  and  that  the  deed  was  not 
intended  to  convey  the  land  in  controversy. 
Held,  that  the  eviclenoe  offered  by  the  plain- 
tiff did  not  go  to  the  admissibility  of  the  deed, 
but  to  its  effect,  and  that  the  terms  of  tiie 
deed  could  not  be  varied  or  contradicted  by 
such  evidence.    (Dent  v.  Bird,  67  Oal.  652.) 

To  vary  written  contract,  objection  first 
raised  on  api>eal.    See  Appeals,  2366,  et  eeq. 

Not  admissible  to  vary  contract.  See  Mines 
and  Mining,  450. 

Contradicting  written  lease.  See  Landlord 
and  Tenant,  824,  et  seq. 

To  interpret  or  enlarge  powers.  See  Agency, 

ni.  1. 

To  vary  or  explain  receipt.    See  Receipts. 


To  show  warranty  not  exnrcased  in  oootrmet. 
See  Sales,  135. 

Of  conditions  in  deeds.  See  Deeds,yiII,  7,  a. 

To  show  deed  absolute  to  be  mortgage.  Bee 
Mortgages,  80,  et  seq. 

That  land  not  mclnded  in  lease.  See 
Ejectment,  289. 

To  establish  trust  in  mortgage.  See  Trosts 
and  Trustees,  10. 

To  show  sale  by  sample  where  ocmtract 
written.    See  Sales,  181,  et  seq. 

To  add  to  bill  of  sale.    See  Sales,  10. 

To  vary  bill  or  note.    See  Bills  and  Notes. 

xvin,  5. 

To  vary  contract  of  indorser.  See  Bills  and 
Notes,  122. 

2.  Merger  of  Orai  AgrmmtiH  In  Writing;  fani 
£r/V/s0cs  of  Contomporaaoouo  Contract 

868.  The  rule  is  that  the  written  contract 
is  considered  the  definite  a^;reement  of  the 
parties,  and  parol  conversations  and  under- 
standings are  all  merged  in  it.  (Conner  ▼• 
Clark,  12  OaL  168.) 

Cited  70  Oal.  816. 

869.  When  parties  reduce  their  agreement 
to  writing  the  writing  supersedes  all  other 
understandings  or  agreements  between  the 
parties  on  that  subject  (Smith  v.  Taylor,  8S 
Oal.  538.) 

370.  In  an  action  for  the  specific  perform- 
ance of  a  written  contract  for  the  conveyance 
of  real  estate  evidence  as  to  the  negotiations 
and  conversations  preceding  the  execution  of 
the  written  contract  is  inadmissible.  (Nichol- 
son v.  Tarpey,  89  OaL  617.) 

Cited  95  Oal.  570. 

371.  All  the  oral  n^otiations  and  agree- 
ments concerning  the  exchange  of  lands  are 
merged  in  the  deeds  and  mortgages  given  in 
pursuance  of  such  negotiations,  and  evidence 
of  prior  negotiations  contradicting  the  terms 
of  sudi  instruments  is  inadmissible.  (Beall 
T.  Fisher,  95  Oal.  568.) 

872.  When  the  terms  of  an  agreement  have 
been  reduced  to  writing  by  the  parties  it  is 
to  be  considered  as  containing  all  those  terms, 
and  as  between  the  parties  there  can  be  no 
other  evidence  of  the  terms  of  the  a^eement, 
except  in  certain  cases  mentioned  m  section 
1856  of  the  Code  of  Civil  Procedure.  (Beall  v. 
Fisher,  95  Oal.  568.) 

373.  The  rule  that  contemporaneous  parol 
a^preements  cannot  be  received  to  contra- 
dict a  written  contract  applies  as  well  to 
agreements  from  which  a  license  is  implied 
as  in  this  case,  as  to  any  other  kind  of  agree- 
ment. (Jungerman  v.  &>vee,  19  OaL  854.) 
Cited  17  Cr.  421. 

874.  Evidence  is  not  admissible  to  proVe  a 
parol  agreement  at  the  time  of  a  written 
contract  for  the  sale  of  lands,  as  to  the  knowl- 
edge and  assumption  bv  the  purchaser  of 
encumbrances  not  specined  in  the  written 
contract.    (Smith  v.  Taylor,  82  OaL  533.) 

375.  The  rule  excluding  oral  evidence  affect- 
ing the  terms  of  a  written  instrument  does  not 
apply  when  the  parties  have  not  incorporated 
into  the  instrument  all  the  terms  of  their 
sgreement,  and  when  the  evidence  offered  or 
the  oral  ag^^ement  sought  to  be  proved  is  not 
inconsistent  with  the  terms  embodied  in  the 
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fnatniinent,  evidence  of  ft  oontemporaneoafl 
oral  agreement  as  to  any  matter  upon  which 
the  inatroment  is  silent,  and  which  is  not 
inconsistent  with  its  terms,  cannot  he  said  to 
contradict  or  vary  the  terms  of  the  written 
instnunent.    (Sivers  y.  Sivers,  97  Cal.  618.) 

376.  Proof  of  a  collateral  xMirol  agreement, 
or  of  any  independent  fact  whi(3i  is  not 
inconsistent  with  or  does  not  qualify  any  of 
the  terms  of  a  written  contract,  is  always 
admissible,  enren  though  it  may  relate  to  the 
same  sabject  matter.  (Guidery  y.  Green,  95 
Osl.630.) 

377.  A  written  agreement  cannot  be  limited 
or  qualified  by  oral  testimony  that  the  lia- 
bility of  one  of  the  parties  thereto  was  contin- 
gent upon  some  prior  condition  not  ezpreased 
therein.     (Long  v.  Saufiey,  89  Cal.  437.) 

378.  When  a  n^otiation  for  the  purchase 
and  sale  of  real  estate  culminates  in  a  deed 
from  the  yendor  to  the  yendee,  reciting  the 
whole  consideration  agreed  to  be  paid,  and, 
in  a  mortgage  from  the  yendee  to  the  vendor, 
on  the  land  conveyed,  to  secure  the  purchase 
money,  the  yendee  will  not  be  permitted  to 
show  oy  parol  that  the  yendor  also  agreed  in 
the  same  contract  to  sell  and  convey  other 
lands  not  included  in  the  deed.  (Ward  y. 
McNanghton,  43  Cal.  169.) 

379.  The  plaintiffs  were  partners  who  had 
failed  in  business  and  whose  entire  firm  as- 
sets had  been  purchased  by  the  defendant, 
one  of  their  cr^itors.  On  the  2lBt  of  April, 
1879,  they  entered  into  a  written  contract  with 
the  defendant,  whereby  it  placed  them  in 
charge  of  the  property  purchased,  as  its 
agents,  and  agreed  to  turn  over  the  same  to 
them  upon  being  paid  in  full  for  all  indebted- 
ness, present  or  future,  due  it  from  them. 
The  action  was  brought  to  recover  damages 
for  a  breach  of  the  contract,  caused  bv  the  re- 
fusal of  the  defendant  to  turn  over  the  prop- 
erty. On  the  trial  the  court  admitted  parol 
evidence  to  show  that  a  certain  debt  due  from 
the  plaintiffs  to  the  defendant,  at  the  time  of 
the  execution  of  the  contract,  was  not  in- 
tended to  be  included  therein.-  Held,  that 
the  evidence  was  inadmissible.  (Swain  v. 
Grangers'  Union  of  Ban  Joaquin  County,  09 
CaL186.) 

Prior  conversations,  merger  oL  See  Fraud, 
143. 

Contemporaneous  agreement  affecting  note. 
Bee  Bills  and  Notes,  XVIII,  5. 

Parol,  of  agreement  to  reconvey.  Bee  Deeds, 
361. 

3.  Meeting  Record;  Siintejm,  Map9, 

'    380.  Where   the  findings   show  that  the 

Slaintiffs  are  entited  to  recover,  and  further 
etermine  their  respective  interests  as  be- 
tween themselves  in  the  subject  matter  of 
the  action,  parol  evidence  or  affidavits  can- 
not be  received,  on  a  motion  by  the  defendant 
to  have  Uie  judgment  satisfied,  to  show  that 
the  interests  of  the  plaintiffs  in  the  judgment 
are  other  or  different  from  that  shown  by  the 
findings.    (Haggin  v.  Clark,  71  Cal.  444.) 

381.  Parol  evidence  in  aid  or  authentica- 
tion of  an  authentic  act  is  always  admissible. 
(Board  of  Education  v.  Keenan,  65  Cal.  642, 
646.) 


882.  Showing  original  verdict  of  ooroner'fl 
jury  to  witness  in  criminal  case,  and  asking 
the  witness  if  he  had  signed  the  verdict,  is 
not "  an  effort  to  prove  the  contents  of  a  writ- 
ten record  by  parol."  (People  v.  Donovan. 
43  Cal.  162.) 

383.  The  records  of  the  board  of  supervisors 
of  San  Francisco,  concerning  the  publication 
of  notices  of  the  award  of  contracts  for  street 
improvements,   cannot   be   contradicted   by 

Sarol   evidence.     (Dorland  v.  McGlynn,  47 
ial.  47.) 

384.  Parol  evidence  is  admissible  to  prove 
that  the  record  made  by  the  superintendent 
of  streets  in  San  Francisco  of  the  completion 
of  a  contract  for  the  improvement  of  a  street 
was  made  after  the  assessment  issued,  al- 
though it  is  dated  before  the  assessment 
issued.  Such  evidence  does  not  contradict 
the  record.    ((lately  v.  Irvine,  61  Cal.  172.) 

386.  Proof  that  record  was  not  made  on  day 
it  is  dated  does  not  contradict  it.    (Gately  v. 
Irvine,  61  Cal.  172.) 
Distinguished  66  Cal.  361,  362. 

386.  Parol  testimony  is  not  admissible  to 
vary  terms  of  decree  of  divorce,  or  change  the 
rights  of  the  parties  thereunder.  (Wilson  v. 
Wilson,  45  Cal.  399.) 

Parol  to  show  when  statute  was  approved* 
See  Statutes,  16. 

Record  of  statute,  iinpeaching.  Bee  Stat- 
utes, 1, 1, 

To  supplement  return  of  sheriff.  Bee  At- 
tachments, 246,  et  seq. 

To  show  that  minutes  were  incorrect.  Bee 
CorporationSj  673, 

Admissibility  to  contradict  record.  Bee  Ex- 
ecutions, 233. 

387.  The  action  was  brought  to  recover  the 
possession  of  certain  land.  The  plaintiff  is 
the  owner,  by  title  derived  from  t^e  United 
States  government,  of  the  southeast  quarter  of 
section  18  in  township  11  north,  range  9  west, 
Mount  Diablo  base  and  meridian,  and  the  de- 
fendant, Polack,  is  the  owner  of  the  northeast 
quarter  of  the  same  section.  The  official  plat 
of  the  approved  survey  of  the  township  located 
the  premises  in  controveray  in  the  northeast 
quarter  of  the  section.  The  patent  under 
which  the  plaintiff  claims  describes  the  land 
conveyed  as  the  southeast  quarter  of  the  sec- 
tion, ^'  according  to  the  official  plat  of  the  sur- 
vey returned  to  the  general  land-office  by  the 
surveyor  general."  Meld,  that  neither  parol 
evidence  nor  a  private  survey  was  admissible 
to  show  that  the  premises  in  controveray  were 
situated  in  the  southeast  quarter  of  the  sec- 
tion. (Chapman  v.  Polack,  70  Cal.  487.) 
Cited  76  Cal.  233;  distinguished  80  Cal.  80. 

388.  In  ejectment  to  recover  land,  alleged  to 
have  been  selected  as  a  school  lot  by  the  com- 
missionera  appointed  under  certain  ordinances 
of  the  common  council  of  San  Francisco,  and 
the  act  of  March  11,  1868,  ratifying  the  same, 
the  plaintiff  put  in  evidence  the  report  of  the 
commissioners,  and  the  map  accompanying 
the  same,  and  offered  to  prove  that  belore  the 
map  and  report  were  filed  the  lots  selected  by 
the  commissionen,  and  referred  to  in  their 
report,  were  colored  by  them  on  the  map, 
that  such  coloring  was  intended  to  designate 
them  as  school  lots,  and  that  the  lot  in  ques- 
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Hon  was  one  of  the  loti  io  colored  and  intended 
to  be  designated  as  school  lots.  To  this  offer 
the  coart  sustained  an  objection,  and  refused 
to  permit  the  witnesses  to  testify.  Held,  (1) 
that  the  plaintiff  was  entitled  to  prove  hj  wit- 
nesses the  condition  of  the  map  when  it  was 
filed,  and  that  this  was  substantially  included 
in  the  offer  to  prove  that  the  lots  referred  to 
in  the  report  of  the  commissioners  were  col- 
ored by  tnem  before  the  map  and  report  were 
furnished  to  the  common  council;  (2)  that 
parol  testimony  was  also  admissible  to  show 
that  the  coloring  of  the  map  was  done  by 
the  commissioners,  and  the  purpose  for  which 
it  was  done,  the  grounds  of  the  decision 
being,  that  tne  purpose  of  the  act  was  part 
of  the  res  gestse,  and  could  therefore  be  proven 
by  parol  testimony ;  and  also  that,  it  appear- 
ing that  the  purpose  of  the  coloring  was  to 
designate  the  lots  as  selected  for  public  pur^ 
poses,  there  arose  a  latent  ambiguity,  as  to 
which  color  was  intended  to  designate  the  lots 
selected  for  school  purposes,  to  remove  which 
evidence  was  admissible.  (Board  of  Educa- 
tion V.  Keenan,  55  Cal.  642;  Board  of  Educa- 
tion V.  Martin,  57  Oal.  139.) 

Parol  evidence  to  impeach  certificate.  See 
ante,  12S. 

Parol  evidence  to  identify  person  named  in 
record.    See  post,  510. 

4,  A$  io  Execution  of,  or  Miotako  or  Fraud  in 

Wrftiog, 

389.  Parol  evidence  is  admissible  when  it 
relates  to  execution  or  authenticity  of  a  writ- 
ten instrument,  or  to  its  delivery,  or  whether 
the  delivery  was  absolute  or  conditional. 
(Versan  v.  McGregor,  23  Oal.  339.) 

890.  Where  a  written  agreement  is  signed 
and  executed  by  the  parties,  and  at  the  same 
time  an  addition  is  made  in  writing  ui>on  the 
same  paper,  beneath  the  signature,  which  ad- 
ditional writing  is  not  signed  by  either  of  the 
parties  independent  of  the  sisnatures  of  the 
parties  which  precede  it,  "paxol  evidence  may 
be  introduced  to  show  whether  the  parties  in- 
tended this  addition  to  form  a  part  of  the  con- 
tract.   (Verzan  v.  McGregor.  23  Gal.  389.) 

891.  A  postscript  to  a  genuine  letter  may  be 
shown  by  parol  to  have  been  added  without 
the  knowfedg^e  or  authority  of  the  writer 
where  there  is  no  circumstance  of  estopx>el. 
(Kobinson  v.  Nevada  Bank,  81  Oal.  106.) 

Parol  evidence  to  show  character  of  officer 
taking  acknowledgment.  See  Acknowledg- 
ments, 20. 

392.  Rule  that  verbal  evidence  is  inadmissi- 
ble to  contradict  or  var^  a  written  contract  is 
inapplicable  where  a  mistake  has  been  made, 
and  the  object  is  to  correct  it.  (Pierson  v. 
McOahill,  21  Oal.  122.) 

Oited  50  Oal.  837. 

393.  Parol  evidence  may  be  introduced  for 
the  purpose  of  showing  what  were  the  words 
omitted!,  and  that  they  were  omitted  by  mis- 
take, but  such  evidence  should  clearlv  and 
fuUv  establish  the  fact.  (Hathaway  v.  Brady, 
23  Cal.  122.) 

394.  If  one  of  the  terms  of  a  written  agree- 
ment is  leit  out  by  mistake  when  the  same  is 
drafted,  parol  evidence  of  that  fact  may  be 
received,  and  the  agreement  reformed    and 


made  to  correspond  with  the  intentions  of  the 
parties.    (Pierson  v.  McOahill,  28  GaL  249.) 

Parol  evidence  to  iapply  omitted  woids. 
See  Wills,  190. 

895.  Fraud  or  mistake  always  oonsUtntes 
exception  to  seneral  rule  that  parol  evidence 
is  inadmissible  for  the  purpose  of  contradict- 
ing, adding  to,  or  varying  the  language  of  a 
written  instrument.  Parol  evidence  is  always 
admssible  in  case  of  mistake  or  fraud  in 
actions  in  equity  to  rescind  a  contract  or  to 
reform  an  agreement  so  as  to  make  it  speak 
the  real  intention  of  the  parties.  (Isenhoot  v. 
Ohamberlain,  59  Gal.  630.) 

Oited  75  Gal.  533;  77  Oal.  472. 

Parol  to  show  mistake  in  deed.  See  Deeds, 
213. 

Patent  ambiguity  cannot  be  helped  by  evi- 
dence aliunde.    See  Bills  and  Notes,  417. 

Parol,  of  mistake  in  written  admission  in 
contract.    See  Estoppel,  52. 

Parol,  to  correct  mistake  in  bond.  See  at- 
tachments, 192. 

Parol,  to  show  waiver  of  lien.  See  Vendor 
and  Vendee,  302. 

5.  Ao  to  Conoidoration, 

896.  Admission  of  parol  evidence  to  show 
that  true  consideration  is  other  than  that  ex- 
pressed is  an  exception  to  the  rule  that  the 
legal  effect  of  a  written  instrument  cannot  be 
varied  or  defeated  in  whole  or  in  part  by 
parol  evidence.  (Hendrick  t.  Orowley,  31 
Oal.  471.) 

Oited  36  Gal.  269. 

397.  Oral  evidence  is  admissible  to  show 
true  consideration  upon  which  a  written 
release  is  executed;  such  evidence  does  not 
tend  to  aJter  the  terms  of  the  release.  (Stuf- 
flebeem  v.  Arnold,  57  Oal.  11.) 

398.  Wife  being  empowered  to  execate 
mortgage  is  prima  facie  bound  by  the  clause 
stating  the  consideration  of  its  execution* 
Such  clause,  subject  to  certain  qualifications, 
is  open  to  explanation  and  may  be  varied  by 
parol  proof ;  out,  in  the  absence  of  such  ex- 
planation or  proof,  the  clause  is  deemed  to 
express  the  true  consideration.  (Spear  v* 
Ward,  20  Oal.  659.) 

399.  A  defendant  who  is  sued  upon  a  note, 
whether  secured  by  mortgage  or  not,  may 
show  by  parol  evidence  a  want,  or  failure,  or 
illegality  of  consideration;  and  section  1625 
of  the  Cfivil  Oode,  in  reference  to  the  merger 
and  superseding  of  oral  negotiations  oy 
written  instruments,  does  not  change  the 
law  as  to  parol  evidence  of  the  consideration 
of  such  instruments.  (Moffattv.  Bulson^O^ 
Gal.  106.) 

400.  In  bill  of  sale  of  goods  sold  and  deliv- 
ered a  recital  that  the  consideration  was  paid 
is  only  prima  facie  evidence  of  that  character, 
which  may  be  rebutted  or  explained  by  parol. 
(Oravens  v.  Dewey,  13  Oal.  40.) 

401.  The  consideration  of  a  written  instru- 
ment cannot  be  contradicted  or  shown  to  be 
different  by  parol  testimony  when  thereby 
the  legal  effect  of  the  instrument  to  pass  the 
entire  interest,  according  to  the  purpose 
therein  designated,  would  be  defeated.  (Hen* 
drick  V.  Orowley,  31  Oal.  471.) 
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402.  Parol  evidence  is  not  admissible,  as 
showing  a  want  of  consideration,  where  it  does 
not  tend  to  prove  that  there  was  no  such  con- 
iideration  as  is  acknowledged  by  the  terms  ol 
the  note,  but  that  there  was  no  such  contract 
as  that  alleged.   (Conner  y.  Clark,  12  Cal.  168.) 

408.  Although  parol  evidence  is  admissible 
of  a  consideration  different  from  that  named 
in  a  contract  or  deed,^  or  to  show  a  separate 
oral  agreement  oonstitutins  a  condition  pre- 
cedent to  the  taking  effect  ol  a  written  obliga- 
tion, yet  oral  evidence,  which  has  the  effect  to 
add  to  and  vary  the  terms  of  a  written  agree- 
ment which  was  the  consideration  for  a  note, 
by  proving  a  contract  to  sell  other  and  differ- 
ent property  from  that  described  in  the  agree- 
ment, 18  not  admissible  in  an  action  on  the 
note.    (Langan  v.  Langan,  80  Cal.  186.) 

Parol  evidence  of  consideration  of  new 
agreement.    See  post,  426,  427. 

Parol,  as  to  consideration.  See  Assignments 
of  Contracts,  88;  Deeds,  III,  2. 

Parol  evidence  of  failure  of  consideration. 
See  Stipulations,  4. 

Parol  evidence  as  to  consideration  for  stip- 
ulation.   See  Stipulations,  4. 

Parol  evidence  to  contradict  recital  of  pay- 
ment of  consideration.    See  Insurance,  64,  et 

Parol  evidence,  to  prove  consideration  for 
indorsement.    See  Bills  and  Notes,  108, 109. 

6,  To  Explain  Contract,  or  Show  intont,  or  to 

idontff/  Proporty, 

404.  Where  terms  of  writing  are  unambign- 
008  a  witness  cannot  testify  to  his  understand- 
ing of  its  meaning.    (Donohoe  v.  Mariposa  L. 
AM.  Co., 66  Cal. 817.) 
Cited  79  Gal.  528;  80  Cal.  518. 

406.  Where  the  languageof  a  deed  executed 
by  an  officer  for  property  sold  under  execution 
is  plain  and  unambiguous,  the  court  should 
limit  its  inquiry  to  what  the  words  of  the 
deed  express,  without  regard  to  any  intention 
independent  of  the  words.  (Donahue  v.  Mo- 
Nulty,  24  Cal.  411.) 

406.  In  an  action  to  enforce  a  written  con- 
tract, which  is  perfectly  clear  in  its  terms, 
parol  evidence  of  prior  conversations  between 
the  parties  as  to  their  understanding  of  its 
meaning  is  inadmissible.  (Bryan  v.  Idaho 
QuarU  Min.  Co.,  78  Cal.  249.) 

407.  Parol  evidence  of  surrounding  circum- 
itanoes  may  be  given  in  aid  of  the  proper  in- 
terpretation of  an  instrument,  but  where  the 
panies  themselves  have  used  words  which 
require  no  interpretation,  where  the  words 
are  understood  there  is  no  occasion  for  aid 
to  their  proper  interpretation  or  meaning, 
(Cox  V.  McLanghlm,  63  Cal.  196, 206.) 

408.  Gral  evidence  is  sometimes  admissible 
to  explain,  but  not  to  contradict  or  varpr,  the 
terms  of  a  written  contract;  thus,  if  the 
words  of  contract  be  ambiguous  its  mean- 
ing may  be  gathered  from  contemporaneous 
&ct8  which  intrinsic  testimony  establishes. 
(Brannan  v.  Mesick,  10  Cal.  95.) 

409.  Where  meaning  of  written  instrument 
is  doubtful  extrinsic  evidence  may  be  re- 
sorted to  for  the  removal  of  the  doubt,  but 
such  evidence  is  not  admissible  to  show  that 
the  effect  of  the  instrument  is  different  from 


that  which  its  terms  plainly  and  unequivocallr 
denote.  (Richardson  v.  Scott  River  W.  &  M. 
Co.,  22  Cal.  150.) 

410.  Where  a  written  agreement  is  set  out 
in  full  in  a  pleading  the  meaning  of  words  or 
abbreviations  therein  may  be  proved  on  the 
trial,  for  the  purpose  of  enabling  the  court  to 
interpret  the  words,  and  the  oral  evidence  as 
to  their  meaning  need  not  be  stated  in  the 
pleading,  nor  do  abbreviations  contained  in 
the  contract  render  the  pleading  liable  to 
special  demurrer.  (Berry  v.  Kowalsky,  95 
(fal.  134.) 

411.  Where  an  ambiguity  in  an  instrument 
of  writing  consists  in  the  use  of  a  word  which 
has  a  settled  meaning,  but  at  the  same  time 
consistently  admits  of  two  interpretations, 
according  to  the  subject  matter  in  the  con- 
templation of  the  contracting  parties,  it  is  not 
such  a  patent  ambiguity  as  falls  within  the 
rule  forbidding  its  explanation  by  parol  testi- 
mony. It  belongs  to  that  intermediate  class 
of  cases  which  partake  of  the  nature  both  of 
patent  and  latent  ambiguities.  (Jenny  Lind 
Co.  V.  Bower,  11  Cal.  194.) 

Cited  74  Cal.  67. 

412.  In  an  action  to  recover  the  value  of 
certain  marble  sold  and  delivered  under  a 
contract  requiring  it  to  be  ''finished  and 
leadv  for  setting"  in  a  xMrticular  building, 
pNarol  evidence  of  the  meaning  of  that  expres- 
sion as  used  by  marble-cutters  is  admissible. 
(Myers  v.  Tibbals,  72  Cal.  278.) 

To  explain  figures  in  memorandum.  See 
Statute  of  Frauds,  120. 

To  explain  contract.  See  Mechanics'  liens, 
118. 

To  explain  contract  of  exchange.  See  Ex- 
change, 4. 

To  explain  circumstances  of  assignment. 
See  Assignments  of  Contracts,  101. 

Relating  to  assignments  of  contracts.  See 
Assignments  of  (Contracts,  IV. 

To  construe  deeds.    See  Deeds,  Vin,  1,  e. 

Aiding  tax  deed  by  proof.    See  Taxation, 

xni,7. 

As  to  recitals  in  sheriff's  deeds.  See  Exe- 
cutions, XI,  4. 

To  show  that  instrument  is  a  will.  See 
Wills,  10. 

To  show  intentional  omission  of  child.  See 
Estates  of  Deceased  Persons,  524,  et  seq. 

To  explain  assignment  of  stocJc.  See  Cor- 
porations, 831. 

To  explain  assessment-roll.  See  Taxation, 
891,  et  seq. 

Surrounding  circumstances,  evidence  of  on 
construction  of  will.    See  Wills,  XI,  5. 

To  interpret  ballot.    See  Elections,  178. 

413.  The  rights  of  the  parties  to  a  written 
contract  must  be  ascertained  from  its  terms; 
and,  whether  the  writing  be  lost  or  not,  evi- 
dence of  the  intention  of  the  parties  in  mak- 
ing it  is  inadmissible  in  the  aDsenoe  of  fraud 
or  mistake.  (Nicholson  y.  Tarpey,  89  Call 
617.) 

Cited  95  Cal.  570. 

414.  The  rule  which  refuses  the  admission 
of  parol  evidence  to  contradict  or  vary  written 
instruments  is  directed  to  the  language  em- 
ployed by  the  parties,  and  does  not  exclude 
an  inquiry  into  the  objects  and  purposes  of 
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the  parties  in   executing  the  inatnunents. 
(Pierce  y.  Robinson,  13  Cal.  116.) 

415.  When  one  of  the  parties  introdnoes  in 
evidence  a  deed  to  which  the  other  is  a 
stranger  the  other  party  may  show  the  pur^ 
pose  for  which  the  deed  was  given.  But,  if 
the  deed  as  to  the  question  at  issue  has  Uie 
same  effect  as  though  it  was  a  deed  in  pai^ 
tition,  it  is  immaterial  to  show  whether  or 
not  it  was  intended  to  be  a  deed  of  partition, 
and  no  injury  results  from  not  being  allowed 
to  show  that  it  was  such  in  fact.  (Satterlee 
T.  Bliss,  36  Cal.  489.) 

416.  Evidence  that  both  parties  in  an  action 
on  a  contract  knew  that  plaintiff  relied  upon 
payment  of  installments  as  the^r  became  due 
in  order  to  complete  the  work  is  incompetent, 
where  such  payments  were  not  by  the  terms 
of  the  contract  a  condition  precedent.  (Oox 
y.  McLaughlin,  63  Cal.  196,  205.) 

417.  Where  a  mort^^age  describes  the  prop- 
erty as  the  "  interest  in  the  quartz-mill  and 
lode  formerly  owned  by  John  H.  Hancock, 
said  interest  being  one-half  of  the  mill  and 
lode,"  extrinsic  evidence  is  admissible  to 
identify  the  property.  (Hancock  v.  Watson, 
18  Cal.  187.) 

418.  Parol  evidence  is  always  admissible  to 
explain  the  surrounding  circumstances,  and 
the  situation  and  relations  of  the  parties,  at 
and  inmiediately  before  the  execution  of  the 
contract,  in  order  to  connect  the  description 
with  the  thin^  intended,  and  thereby  to 
identify  the  subject  matter,  and  to  explain  all 
technical  terms  and  phrases  used  in  a  special 
or  local  sense.  (Preble  v.  Abrahams,  88  Cal. 
245.) 

419.  The  rule  as  to  extrinsic  evidence  in 
order  to  determine  what  passes  and  who 
takes  by  an  instrument  is  that  every  mat«riid 
fact  that  will  enable  the  court  to  identify  the 
person  or  thing  mentioned  in  the  instrument 
and  place,  the  court,  whose  province  it  is  to 
declare  the  meaning  of  the  words  used,  as 
near  as  may  be  in  the  situation  of  the  parties 
to  the  instrument,  is  admissible.  (Hancock 
v.  Watson,  18  Cal.  137.) 

420.  Where  a  mortgage  on  land  describes 
the  land  generally  by  name,  but  does  not  state 
all  the  monuments  bounding  it  on  its  several 
sides,  and  the  complaint  contains  an  averment 
as  to  what  the  monuments  not  given  were, 
XMirol  evidence  may  be  introduced  to  identify 
the  mortgaged  premises  as  set  out  in  the  com- 
plaint.   (Began  v.  O'Reilly,  82  Cal.  11.) 

To  vary  or  explain  boundary.  See  Bound- 
aries, II,  8,  d ;  Mexican  Lands,  45. 

Identity,  evidence  as  to.  See  Sales,  111 ; 
Vendor  and  Vendee,  226. 

To  apply  description.  See  Vendor  and  Ven- 
dee, 8. 

Records  of  supervisors,  parol  evidence  to 
identify.    See  Streets,  673. 

*  7.  Of  SubasguBnt  AgrBBmsnt 

421.  An  oral  change  in  or  waiver  of  the 
terms  of  a  written  agreement  must  be  clearly 
established.  (Lassing  y.  Paige,  51  Cal.  575.) 
Cited  79  Cal.  499. 

422.  When  written  contract  Is  uncertain  in 
its  terms,  parol  evidence  of  a  subsequent 
agreement  between  the  parties  making  such 


terms  definite  18  admissible.   (KAtiy.Bedfordy 
77  Cal.  319.) 

428.  In  suit  brought  on  quantum  nseruit, 
for  work  and  labor,  testimony  is  admissibla 
to  prove  that  the  original  contract  has  been 
changed  at  the  request  of  the  defendants,  and 
the  value  of  the  extra  work  performed. 
(Mowry  v.  Starbuck,  4  Cal.  274.) 

424.  It  is  competent  to  show  by  parol  that 
former  written  contract  was  canceled  as  be- 
tween the  parties,  and  has  no  longer  any  ex* 
istence,  and  to  show  an  oral  agreement  iot  the 
substitution  of  a  new  written  contract  that 
was  fully  executed  by  the  substitution,  which 
is,  in  effect,  to  prove  a  novation*  ((juidery 
y.  Green,  95  Cal.  630.) 

425.  Parol  evidence  is  admissible  to  establish 
new  and  distinct  agreement  upon  a  new  con- 
sideration, which  is  to  be  a  sucMititute  for  the 
old  written  agreement^  but  it  must  appear 
that  the  old  agreement  is  abandoned,  and  it  is 
competent  to  show  by  parol  the  incorporation 
of  new  terms  and  conditions,  and  the  new 
agreement  must  be  valid  in  itself,  and  such  as 
may  be  the  basis  of  an  action.  (Adler  y. 
Friedman,  16  Cal.  188.). 

426.  Parol  evidence  offered  for  the  purpose 
of  showing  that  a  subsequent  written  contract, 
which  it  is  claimed  superseded  and  annulled  a 
prior  written  contract  upon  which  the  action 
18  based,  had  been  executed  upon  the  consid- 
eration and  agreement  that  the  prior  contract 
should  be  canceled,  and  all  claims  of  the  plain- 
tiff against  the  defendant  thereunder  waived, 
is  not  incompetent  as  haying  the  effect  tovuy 
or  contradict  the  terms  of  either  of  the  writ- 
ten instruments,  or  to  add  any  terms  thereto. 
CGuidery  y.  Green,  95  Cal.  630.) 

427.  It  is  competent  to  show  that  oral 
agreement  was  consideration  upon  which  the 
new  written  contract  was  executed,  the  instm* 
ment  bein^  itself  silent  upon  the  subiect  of  its 
consideration.  (Guidery  v.  Green,  95  Cal.  680.) 

8.  Mm  to  Time  of  Porformanco  or  Paymo/ft 

428.  Time  for  performance  of  simple  oon« 
tract  in  writing  may  be  waived  or  extended 
by  a  subsequent  oral  agreement.  (Waugen* 
heim  v.  Graham,  39  Cal.  169.) 

429.  Where  written  contract  for  payment  of 
money  is  silent  as  to  time  for  the  payment  it 
is  competent  to  prove  by  parol  evidence  that 
a  period  or  event  had  been  orally  agreed  upon 
between  the  parties  at  which  payment  should 
be  made.    (Sivers  v.  Sivers,  97  Dal.  518.) 

430.  Parol  evidence  is  inadmissible  to  vary 
or  contzudict  a  bill  of  exchange,  except  for 
the  purpope  of  proving  want  of  consideration, 
fraud,  accident,  or  mistake,  which  might  nul- 
lify the  instrument;  and  is  inadmissible  to 
show  a  verbal  agreement  that  it  was  to  be 
paid  at  any  other  time  than  as  specified,  or 
was  to  be  paid  out  of  a  particular  fund  or  es- 
tate, or  was  otherwise  qualified  as  to  its  terms. 
^Cashman  y.  Harrison,  90  Cal.  297.) 

Parol  evidence  as  to  time  contract  was  ex- 
ecuted.   See  Vendor  and  Vendee,  241. 

P.  ffufo  08  to  Third  Peroono, 

431.  The  rule  that  parol  evidence  cannot  be 
received  to  vary  or  contradict  a  written  con- 
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tract  applies  only  to  ooniroyersies  between 
parties  to  the  contract,  their  representatiyes, 
and  those  claiming  under  them,  and  has  no 
application  to  a  oontroversy  to  which  a  stran- 
ger is  a  party.  (Smith  y.  Moynihan,  44  Gal. 
gS;  Hussman  t.  Wilke,  50  OaL  250;  cited  14 
Key.  376.) 

4S2.  When  stranser  to  joint  written  con- 
tract, entered  into  oy  several  persons,  relies 
(HI  it  as  evidence  of  a  jMurtnership  between  the 
persons  who  si|?ned  it,  in  reference  to  the 
work  the  xMirties  undertook  by  the  contract  to 
perform,  such  parties  may  show,  by  parol 
evidence,  the  true  relations  between  them- 
selves, even  though  such  evidence  vary  or 
contradict  its  terms,  (bmith  T.  Moynihan, 
44  Gal.  53.) 
Gited  50  Gal.  254 ;  14  Nev.  876. 

483.  In  an  action  against  a  hotel  corpora- 
tion to  recover  a  sum  alleged  to  have  oeen 
loaned  by  the  plaintiff  to  the  corporation, 
where  the  defense  was  that  the  plaintiff  haa 
transferred  the  demand  to  other  parties,  and 
introduced  a  deed  from  the  plaintiff  to  the  al- 
leged transferees  who  were  also  stockholders  in 
the  corporation,  the  hotel  corporation  not  be- 
ing a  puty  to  the  deed  from  tne  plaintiff  to  a 
porti<m  of  the  remaining  stockholders,  and  not 
naving  any  shares  of  stock  to  be  sold,  or  any 
claims  for  money  advanced^  notwithstanding 
the  description  in  the  deed  is  of  property  be- 
longing to  t^e  hotel  company,  including  stock 
and  moneys  advanced,  it  is  competent  to  show 
by  parol  evidence  that  the  plaintiff  had  made 
aavances  of  money  as  a  stockholder  to  the 
corporation,  which  were  the  subject  of  the 
transfer,  and  thus  explain  the  language  of 
the  contract  by  reference  to  the  circumstances 
under  which  it  was  made.  (Darby  v.  Arrow- 
head Hot  Springs  Hotel  Go.,  97  GaL  364.) 

Tin.  Hearsay. 

484.  Evidence  of  declarations  of  third  per- 
son, tending  to  discredit  the  testimony  of  a 
witness,  ie  hearsay  and  inadmissible.  (Spottis- 
wood  v.  Weir,  66  Gal.  525.) 

435.  Teetlmony  relative  tp  what  witness 
heard  tbat  defendant  said  is  hearsay,  and 
should  be  stricken  out.  (Morris  y.  Lacmnan, 
68  Gal.  109.) 

436.  An  inquiry  of  witness  whether  he  has 
heard  a  person,  not  a  party  to  the  suit,  say 
any  thing  about  the  matter  in  controveray  is 
not  obje^ionable.  If  such  question  merely 
is  objected  to,  and  the  witness  afterwarcb 
states  what  the  conversation  was,  the  evidence 
will  be  allowed  to  remain,  unless  the  other 
party  objects  to  the  testimony  or  moves  to 

it  oot.    (Fox  v.  Fox,  25  Gal.  587.) 


437.  Declarations  of  contents  of  lost  instru- 
ment made  to  a  witness  are  hearsay,  and 
should  not  be  received  in  evidence.  (Kussell 
v.  Brossean,  65  Gal.  605.) 

488.  Hearsay  evidence  as  to  the  general 
reputation  of  a  person  for  sobriety  is  not  ad- 
musible.  (Stevens  v.  8.  F.  &  N.  P.  B.  B.  Go., 
100  Gal.  554.) 

489.  The  testimony  of  a  witness  as  to  her 

2^  at  a  given  time  is  admissible  in  evidence, 
tho^^h  her   knowledge    is   derived  solely 


from  statements  made  to  her  by  members  of 
her  family.    (Morrell  v.  Morgan,  65  Gal.  575.) 

440.  Hearsay  information  of  death  of  the 
ancestor  of  plaintiff  derived  from  the  imm^ 
diate  family  of  the  deceased  is  sufficient, 
prima  fade,  to  establish  the  fact.  (Anderson 
y.  Parker,  6  Gal.  197.) 

441.  Where  fact  sought  to  be  establishM  is, 
that  certain  words  were  spoken,  without  ref- 
erence to  the  truth  or  udsity  of  the  words 
whether  by  a  party  to  the  action  as  an  admis- 
sion of  a  fact,  or  to  him  as  a  notice,  or  under 
such  circumstances  as  to  require  action  or 
reply  from  him,  the  testimony  of  any  person 
wno  heard  the  statement  is  onsinal  evidence, 
and  not  hearsay.  (Smith  v.  Whittiery  95  Gal. 
279.) 

Gited  96  Gal.  205. 

Testifying  to  contents  of  book.  See  ante, 
171. 

Testimony  of  party  not  served  as  to  admis- 
sions of  other  defendants.    See  ante,  386. 

Declarations  of  party  to  counsel  before  suit 
brought.    See  ante,  831. 

Evidence  of  loss  of  deed,  when  is.  See  ante, 
60. 

Verdict  of  coroner's  jury.    See  ante,  250. 

Admission  of  hearsay  evidence  on  fact  ad- 
mitted.   See  post,  661.  . 

Testimony  of  reporter  based  on  notes  of 
evidence  at  former  trial.    See  poet,  484. 

Hearsay.    See  Agency,  249. 

Bounder,  hears^^denceoL  See  Bound- 
aries, 11,  8^  d;  Streets,  6,  et  seq. 

Boundaries  of  county  may  oe  proved  by 
hearsay.    See  Gounties,  86. 

Boundairy  of  county,  proof  of  by  reputation. 
See  Gounties,  84,  et  sei). 

Boundary,  declarations  of  deceased  person 
as  to.    See  Boundaries,  II,  8,  d. 

Gontradicting  witness  by  statements  of 
another  person.    See  Witnesses,  VII,  5. 

Declarations  of  guilt  by  another.  SeeGrimi- 
nal  Law,  766. 

Declarations  of  wife.  See  Husband  and  Wife, 
19. 

Deposition  of  surveyor  in  another  action. 
See  Boundaries,  II,  8,  a. 

Deposition,  hearsay  evidence  in.  See  Dep- 
ositions, 71. 

Game  of  cards,  hearsay  evidence  as  to  na- 
ture of.    See  Griminal  Law,  1677. 

Modem  Pocket  Hoyle  as  evidence.  See 
Griminal  Law,  1680. 

General  belief  as  to  whether  mines  aban- 
doned. See  Forcible  Entry  and  Unlawful  De- 
tainer, 245. 

General  understanding  and  report  as  to 
residence.    See  Homesteads,  124. 

Identity  of  culprit,  hearsay  evidence  as  to. 
See  Griminal  Law,  1584. 

Insanity,  reputation,  general,  to  prove.  See 
Insanity,  36. 

Insanity,  hearsay  evidence  as  to.  See  In- 
sanity, 37. 

Larceny,  hearsay  in  prosecution  for.  See 
Griminal  Law,  XxT,  86,  g,  E. 

Newspaper  accounts  as  evidence.  See  Grimi- 
nal Law,  YXT,  31,  i,  S. 

Newspaper  files  admissible  to  contradict 
affidavit.  See  Estates  of  Deceased  Persons, 
63. 
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Bape,  hearsay  evidence  is  incompeteiit  in 
prosecution  for.    6ee  Oriminal  Law,  2G98. 

Remarks  of  proponent  of  will  before  testa- 
tor's death.    ^  Wills,  168. 

Reputation,  evidence  as  to.  See  Streets,  6, 
etseq. 

Reputation  to  prove  locus  delictL  See  Orimi- 
nal ^w,  632. 

Reputation,  general  admissibility  to  prove 
partnership.    See  Partnership,  23. 

Reputation,  general,  of  defendant,  who  not 
competent.    S^  Oriminal  Law,  1306. 

Time  of  departure  of  trains,  custom  as  to 
schedule  time.    See  Criminal  Law,  832. 

Striking  out  hearsay  evidence.  See  Orimi- 
nal Law,  2380. 

IX.  Beleraneyy  Materiality^  and  Compe- 

teney* 

/.  Ru/09  Apply  to  all  Ca$e9;  Fowor  of  L&giola" 

turo  Ovotn 

Lex  fori  governs  as  to.  See  Conflict  of 
Laws,  8. 

442.  The  general  rules  of  evidence  are  the 
same  in  both  criminal  and  civil  cases.  (Peo- 
ple V.  Murphy,  450al.  137.) 

443.  The  Practice  Act,  as  to  evidence  at  least, 
governs  all  cases,  legal  or  equitable,  by  the 

?ame  rules.    (Goodwin  v.  Hammond,  13  Cal. 
68.) 

444.  The  legislature  has  the  power  to  change 
or  modify  the  rules  of  evidence  at  any  time, 
and  may  exclude  depositions  which  were  ad- 
missible when  taken.  (Mitchell  y.  Haggen- 
meyer,  51  OaL  108.) 

445.  It  is  competent  for  the  legislature  to 
p»rescribe  rules  of  evidence  for  the  trial  of  ac- 
tion, and  statutes  which  make  a  document 
prima  fade  evidence  of  the  regularity  of  of- 
ncial  proceedings  in  reference  thereto,  or 
which  cast  the  ourden  of  proof  in  an  issue 
upon  either  partv  to  the  action,  are  within 
the  constitutional  power  of  the  legislature. 
(McDonald  v.  ConnSS,  99  Cal.  386.) 

Power  of  legislature  over  rules  of  evidence. 
See  post,  531. 

L^islature  has  power  to  change  rules  of. 
See  Constitutional  Law,  870. 

Congress  cannot  regulate  rules  in  state 
courts.    See  Constitutional  Law,  17,  et  seq. 

Ordinances  reflating  rules  of  evidence. 
See  Ordinances,  IV,  7,  r. 

2,  Rolofancy,  Moaning  of;  DiottncHon  Botwoon 
Incompetency  and  Irrolorancy, 

446.  Meaning  of  word  "relevant,''  as  ap- 
plied to  testimony,  is  that  it  directly  touches 
upon  the  issue  which  the  parties  have  made 
by  their  pleadings,  so  as  to  assist  in  getting  at 
the  truth  of  it.  (Moran  v.  Abbey,  58  Cal. 
163.) 

447.  There  is  a  wide  distinction  between 
immaterial  and  incompetent  evidence.  Evi- 
dence majT  be  material  and  tend  to  prove  an 
issue,  but  incompetent  under  the  rules  of  law 
for  that  purpose.  (People  v.  Manning,  48 
Cal.  335.) 

8,  Teat  of  MdmlooiWrty;   Who  to  Judge  of, 

448.  Any  thing  which  shows  plaintiff  has 
no  right  of  recovery  at  all,  or  to  the  extent 


claimed  on  the  case  as  he  makes  it,  may  be 
given  in  evidence  upon  an  issue  joined  by  an 
allegation  in  the  complaint,  and  its  denial  in 
the  answer,    (Bridges  v.  Paige,  18  Cal.  640.) 

449.  When  situation  of  witness  is  such  that 
he  probably  would  have  known  or  heard  of  a 
fact  from  the  parties  themselves,  if  it  had 
existed,  and  had  never  heard  of  it,  it  affords 
some  slight  ground  for  the  inference  that  the 
fact  did  not  exist ;  and,  under  the  condition 
of  the  evidence  in  this  case,  such  testimony 
was  admissible.  (McFadden  v.  Wallace,  38 
OaL  51.) 

450.  In  an  action  founded  upon  an  alleged 
verbal  contract  for  the  purchase  of  stock  on 
joint  account  evidence  of  purchase  <rf  other 
stock  by  the  defendant  is  competent  when  it 
is  offered,  not  to  claim  any  thinff  for  it,  but  to 
show  the  connection  between  the  putiee  and 
their  relations,  and  actions  growing  out  of 
the  contract  alleged.  (Hansen  v.  Martin,  54 
CaL  394.) 

451.  The  general  rule  is  that  it  is  for  the 
court  to  determine  all  questions  relating  to 
the  admiasibilitv  of  evidence;  but  when  the 

Question  of  its  aamissibility  depends  upon  the 
ecision  of  other  questions  of  fact,  such  as 
the  execution  of  a  contract  or  agreement,  and 
the  testimony  is  conflicting  as  to  whether  the 
instrument  was  in  fact  executed  or  delivered, 
it  is  proper  to  submit  tlus  question  to  the 
jury,  under  proper  instructions  from  the 
court.  (Verzan  v.  McGregor,  23  OaL  339.) 
Cited  63  OaL  378. 

Admission  of  evidence  not  compelled  by 
mandamus.    See  Mandamus,  64* 

4.  Irrolovant,  Admiaoion  on  One  Side  Dooo  not 

Juotify  Admiaoion  on  Other. 

452.  Irrelevant  evidence  on  one  side  does 
not  justify  irrelevant  evidence  on  the  other. 
(People  V.  Dye,  75  Cal.  108.) 

453.  The  giving  ot  irrelevant  evidence  by 
one  iwrty  does  not  entitle  the  other  to  go  into 
evidence  in  reply  to  it.  (Donelly  v.  Curran, 
54  Cal.  282.) 

Cited 62  Cal.  412;  75 OaL  112;  78  Cal.  76. 

454.  The  introduction  of  irrelevant  evidence 
upon  one  side  without  objection  does  not 
justify  the  introduction  of  irrelevant  evidence 
upon  the  other  side.  (San  Diego  L.  &  T.  Co. 
V.  Meale,  88  OaL  50.) 

5.  Admiaalon  on  Statement  that  Rolowaney  Will 

be  Shown, 

455.  If  a  reputable  counsel  assures  the 
court  that  he  will  subsequently  show  the  rel- 
evancy of  evidence,  the  court  may  tempo- 
rarily refuse  to  strike  it  out.  (People  v.  Mc- 
Lean, 84  Cal.  480.) 

456.  If  in  such  case  the  counsel  fails  to 
show  that  the  evidence  is  relevant,  and  the 
court  strikes  it  out,  it  is  not  error  to  fail  to 
caution  the  jury  in  reeard  to  it.  If  the  op- 
posing counsel  desired  such  a  caution  ne 
should  have  asked  for  it.  (People  v.  McLean, 
84  Cal.  480.) 

457.  Where  testimony  is  received,  subject 
to  be  afterwards  struck  out  on  motion,  if  no 
such  motion  is  made,  the  partv  objecting  must 
be  deemed  to  have  acquiescea  in  the  evidence 
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lemaining  before  the  fury*     (Oederberg  t. 
Bobiflon,  100  Oal.  93.) 

Admitted  on  promifle  to  show  relevancy, 
waiver  of  objection  to.    Bee  Dedication,  69. 

6.  On  iMulSchnt  DefBtt9e,  er  by  Dofemfant  on 
Mattore  not  Alleged  or  Frowod. 

468.  Evidence  should  not  be  received,  if 
objected  to,  in  support  of  facts  set  up  in  an 
a&rmative  count  of  the  answer  which  ought 
to  be  stricken  out  as  insufllicient,  nor  will 
evidence  in  support  of  such  defense  sustain  a 
verdict  for  the  defendant.  (Siloox  T.  Lang, 
78  CaL  118.) 

469.  It  isnot  error  to  reject  an  offer  of  tes- 
timony by  the  defendant  upon  an  allegation 
in  the  complaint  which  was  denied  by  the 
answer,  but  to  prove  which  the  plaintiff  had 
offered  no  testimony  whatever.  (Estate  of 
Wooten,  66  Oal.  822.) 

460.  Evidence  on  part  of  defendant  to  dis- 
prove what  plaintifir  has  failed  to  allege  and 
prove,  and  which  was  necessary  to  sustain  his 
cause  of  action,  is  properly  excluded  as  imma- 
terial.   (Marriner  v.  Dennison,  78  Oal.  202.) 

Surprise,  evidence  of  new  matter  not  set  up 
in  pleadings.    8ee  Sheriffs,  88. 

7.  ControrofUng  Mow  Mattor  in  Mnomor. 

461.  Plaintiff  may  introduce  upon  trial 
evidence  of  any  fact  which  countervails  or 
overcomes  any  new  matter  set  up  as  a  de- 
fense in  the  answer  to  the  complaint.  And 
the  same  rule  applies  to  the  answer  to  a 
cross-complaint.  (Oolton  L.  A  W.  Oo.  v. 
Ray  nor.  67  OaL  688.) 

Cited  82  Oal.  96;  94  Oal.  648. 

462.  The  statement  of  any  new  matter  in  an 
answer,  in  avoidance  or  constituting  a  defense 
or  counterclaim,  is  deemed  upon  the  trial  to 
be  controverted  by  the  o|>poeite  party,  and 
any  proper  evidence  is  admissible  to  meet  and 
overcome  such  defense.  (Williams  v*  Denni- 
son, 94  Oal.  640.) 

468.  Under  section  462  of  the  Oode  of  Oivil 
Procedure,  which  provides  that  ''the  state- 
ment of  new  matter  in  the  answer,  in  avoid- 
ance or  constituting  a  defense  or  counterclaim, 
must  on  the  trial  be  deemed  controverted  by 
the  opposite  party,"  a  plaintiff  is  entitled  to 
introQuoe  on  the  trial  any  evidence  which 
countervails  or  overcomes  such  new  matter, 
and  may  introduce  evidence  of  fraud,  though 
no  fraud  is  pleaded  in  the  complaint.  (Ster- 
ling V.  Smith,  97  Oal.  848.) 

8.  MdmiooiWrty  Under  Particular  iaauoo, 

464.  Where  defendant's  answer  is  a  general 
denial  it  has  the  same  influence  as  a  plea  of 
the  general  Issue  at  common  law  \  and  accord 
and  satisfaction  may  be  given  m  evidence. 
(Gavin  v.  Annan,  2  Oal.  494.) 

Beversed  10  Oal.  80;  21  Oal.  60. 

465.  The  effect  of  this  general  denial  is  that 
any  matter  can  be  given  in  evidence  which 
ahowB  that  plaintiff  never  had  any  cause  of 
acti<ni,  and  most  matters  in  discharge  of  the 
action.    (McLarren  v.  Spalding,  2  Oal.  610.) 

466.  And  where  general  denial  is  the  equiv- 
alent of  the  plea  of  nil  debet,  eviction,  pay- 
ment, release,  etc.,  may  be  given  in  evidence. 
(McLanen  y.  Spalding,  2  Oal.  610.) 


467.  Under  general  denial  xMiyment  or  fail- 
ure of  consideration  may  be  i>roved,  and  it 
admits  nothing  but  the  execution  of  the  in- 
strument declined  on.  (Brooks  v.  OhUton,  6 
Oal.  640.) 

468.  In  an  action  against  the  estate  of  a  de- 
ceased woman  to  recover  for  services  alleged 
to  have  been  performed  at  her  special  instance 
and  request  evidence  is  admi**sible  under  the 
general  issue  that  at  the  time  of  the  rendition 
of  the  services  the  deceased  was  living  with  a 
man  who  was  her  reputed  husband,  and  that 
the  services  were  rendered  at  his  request. 
(Gterlach  v.  Terry,  76  Oal.  290.) 

469.  In  an  action  by  a  divorced  wife  against 
the  administrator  of  tiie  estate  of  her  deceased 
husband  to  recover  the  possession  of  certain 
land  which  was  formerly  community  prop- 
erty, and  on  which  the  nusband  durmg  the 
marriage  had  filed  a  declaration  of  homestead, 
the  judgment-roll  in  the  action  of  divorce  set- 
tine  aside  the  land  to  the  husband,  together 
with  a  stii>ulation  filed  therein  authorizinff 
such  disposition,  and  the  will  of  the  husband 
devising  the  land  to  third  persons,  are  admis- 
sible in  evidence  under  the  general  issue. 
(Stockton  V.  Knock,  73  Oal.  426.) 

What  evidence  admissible  under  general 
denial.  See  Ejectment,  819,  et  seq. ;  Forcible 
£ntry  and  Unlawful  Detainer,  241;  Trespass, 
66 :  Bales.  242. 

ueneral  issue,  evidence  of  coonterclaim  not 
admissible  under.  See  Oounterclaim,  41, 
etseq. 

General  denial,  evidence  of  location  of  school 
land  warrant  under.    See  Public  Lands,  471. 

General  denial,  illegality  of  consideration 
can  be  shown  under.    See  £jectment,  321. 

General  denial,   evidence  that  tenant  of 

Slaintiff  is  in  possession  may  be  proved  un- 
er.    See  Trespass,  19. 

Oeneral  issue,  forfeiture  cannot  be  shown 
under.    See  Mines  and  Mining,  261. 

General  issue,  what  defenses  may  be  proved 
under.    See  Assumpsit,  72,  et  seq. 

What  admissible,  under  denials  in  answer. 
See  Ejectment,  XIV,  8. 

Evidence  of  abandonment  is  admissible  un- 
der denial  of  title.  See  Mines  and  Mining, 
286,  et  seq. 

Tltie^  evidence  as  to  admissible  under  what 
allegations.    See  Vendor  and  Vendee,  836. 

Admissibility  under  particular  pleas  and 
allegations.  See  Fraudulent  Oonveyances, 
264,  et  seq. 

What  admissible  under  allegations  of  ouster 
and  seisin.    See  Ejectment,  XIV,  2. 

Admissibilitv  of  evidence  under  particular 
allegations  and  denials  in  action  for  diversion 
of  water.    See  Watercourses,  XIV,  2,  p.  D. 

Fraud  may  be  proved  under  what  allega- 
tion.   See  Fraudulent  Oonveyances,  164. 

Variance.    See  Variance. 

Amendment  to  conform  to  proofs.  See 
Pleading  and  Practice,  XI,  16. 

Amendment  to  permit  evidence.  See 
Pleading  and  Practice,  XI,  16. 

P.  Reo  htor  A/too  Acta. 

470.  In  an  action  for  damages  the  plaintiff 
should  be  restricted  in  his  examination  of  his 
witnesses  in  chief  to  the  principal  matter  in 
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dispute,  and  it  is  error  to  extend  it  to  res  inter 
alios  acta.    (Martinez  y.  Planel,  86  Cal.  578.) 

471.  Buling  of  court  in  excluding  letter  is 
correct  where  it  was  clearly  res  inter  alios 
acta.    (King  y.  La  Grange,  61  Cal.  221.) 

10,  Testimony  at  Former  Trial. 

472.  On  second  trial  plaintiff  may  introduce 
testimony  of  defendant  siyen  on  a  former 
trial,  eyen  if  the  defencUint  is  present  in 
court.    (Lorenzana  y.  Camarillo,  45  Cal.  125.) 

473.  On  a  new  trial  of  an  action  for  the  xMir- 
tition  of  lands  ordered  by  this  court  on  appeal, 
the  parties  are  entitled  to  use  the  document- 
ary eyidence,  maps,  exhibits,  etc.,  used  at 
the  former  trial,  and  remaining  on  file  in  the 
court  below,  including  the  report  of  the  testi- 
mony as  taken  by  the  referees  before  whom 
such  trial  was  had,  subject,  howeyer,  to  ob- 
jection as  when  first  offered*  (Gates  y.  Sal- 
mon, 35  Cal.  576.) 

474.  The  former  statements  of  one  who  is  a 
witness  on  a  trial  cannot  be  giyen  in  eyidence 
by  the  opposite  party,  except  for  the  purpose 
of  impeachment,  and  then  not  unless  the 
witness  was  questioned  as  to  such  former 
statements  made  by  him.  (Bice  y.  Cunning- 
ham, 29  Cal.  492.) 

475.  In  criminal  case  proof  may  be  intro- 
duced of  what  witness  testified  to  on  a  former 
trial  if  the  witness  has  left  the  state.  (People 
Y.  Deyine,  46  Cal.  46.) 

476.  To  proye  what  witness  swore  to  on 
former  trial  is  producing  testimony  anew, 
and  is  not  using  or  referring  to  the  former 
yerdict,  and  does  not  therefore  conflict  wil^ 
section  439  of  the  Criminal  Pnustioe  Act. 
(People  y.  Deyine,  46  Cal.  46.) 
Distinguished  57  (Jal.  568. 

477.  The  reporter's  transcript  of  the  testi- 
mony of  witnesses,  giyen  on  a  former  trial  of 
the  case,  was  admitted  in  eyidence  after  proof 
that  the  witnesses  were  out  of  the  jurisdic- 
tion. Held,  there  was  no  error.  (Cinidester 
y.  Consolidated  Ditch  Co.,  59  Cal.  197.) 

478.  If  witness  is  within  this  state,  eo  that 
process  may  compel  him  to  testify,  although 
out  of  the  county  where  the  case  is  tried,  he 
is  not  ''out  of  the  jurisdiction''  within  the 
meaning  of  subdiyision  8  of  section  1870  of 
the  Code  of  Ciyil  Procedure,  so  as  to  permit 
his  testimony  ffiyen  on  a  former  trial  to  be 
receiyed  in  eyidence.  (Meyer  y.  Both,  51  Cal. 
582.) 

Cited  73  Cal.  206. 

479.  Witness  more  than  thirty  miles  from 
place  of  trial,  and  outside  of  the  county,  but 
within  the  state,  is  not  out  of  the  jurisdiction 
of  the  court,  so  as  to  authorize  the  reading  of 
his  testimony  giyen  at  a  former  trial  of  the 
cause.  (Butcher  y.  Vaca  Valley  B.  B.  (jo., 
56  Cal.  598.) 

480.  Under  section  273  of  the  Code  of  Ciyil 
Procedure  the  stenographer's  transcript  of 
the  testimony  in  a  ciyil  case  giyen  by  a  party 
in  a  prior  action,  although  certified  to  by  the 
stenographer  as  being  correct,  is  not  admissi- 
ble in  a  subsequent  action  as  eyidence  of  what 
he  said  on  the  former  trial.  (Beid  y«  Beid, 
73  Cal.  206.) 

CSited  77  CaU  216;  diBtinguished  75  CaL 808. 


481.  Defendant  objected  to  the  introduction 
in  eyidence  of  the  official  reporter's  transcript 
of  the  testimon}[of-a  witness  at  a  former  trial, 
because  the  testimony  itself  was  not  signed  by 
the  witness.  It  was  shown  that  the  witness 
was  out  of  the  state,  and,  no  objection  being 
made  to  this  mode  of  proying  his  testimony, 
held,  that  it  was  not  error  to  Mlmit  it.  (Hicks 
y.  Loyell,  64  Cal.  14.) 

Cited  73  Cal.  207. 

482.  In  an  action  by  S.  against  a  stage  com- 
pany to  recoyer  damages  for  injuries  sustained 
by  the  upsetting  of  a  coach  the  physician  of 
8.  was  called  by  him  as  a  witness  to  prove 
the  yalue  of  his  professional  seryices  as  an 
element  of  damages.  In  a  subsequent  action 
brought  by  the  physician  against  S.  to  recoyer 
for  his  services  the  plaintiff  offered  proof  of 
what  he  himself  had  testified  as  to  their  yalue 
upon  the  former  trial,  in  connection  with  the 
fact  that  plaintiff  was  present  and  heard  the 
eyidence  and  made  no  objection  to  its  correct- 
ness. Held,  that  the  eyidence  was  inadmissi- 
ble, that  S.  was  not  estopped  from  denyiujg 
the  truth  of  the  evidence  by  having  used  it 
upon  the  former  trial,  for  the  reason  that 

Slaintiff  had  not«been  thereby  influenced  to 
o  any  act  to  his  injury,  and  that  8.  was  not 
bound  by  it,  as  an  admission,  for  the  reason 
that  under  the  circumstances  he  was  not 
called  upon  to  admit  or  deny  its  truth.  (Wil- 
kins  y.  Stidger,  22  Cal.  231.) 

483.  Notes  of  testimony  of  witnesses  taken 
down  by  shorthand  reporter  in  the  presence 
of  the  court,  at  the  time  of  the  granting  of  the 
continuance,  but  not  read  over  to  the  wit- 
nesses, or  corrected  or  signed  by  them,  nor 
certified  by  the  reporter  or  by  any  other  per- 
son, are  lackine  in  the  essential  elements  of  a 
deposition,  and  the  uncertified  transcript  of 
such  notes  is  not  admissible  upon  the  trial. 
(Thomas  y.  Black,  84  Cal.  221.) 

484.  Testimony  of  reporter,  based  npon  his 
notes,  is  incompetent  to  prove  the  testimony 
of  a  witness  given  in  a  foreign  languid  at  a 
former  trial,  and  taken  down  by  the  reporter 
from  the  interpreter.  The  interpreter,  or 
some  other  person  who  heard  and  understood 
the  lanffuase  in  which  the   testimony  was 

Siven,  snould  have  been  called.    (People  v. 
ih  Yute,  56  Cal.  119.) 
Cited  60  CaL  96;  73  Cal.  207. 

485.  On  a  second  trial  for  an  alleged  crime 
the  prosecution  may  prove  what  a  witness,  who 
has  died  since  the  former  trial,  testified  to  on 
that  trial.  (People  v.  Brotherton,  47  Cal. 
388 :  People  y.  Murphy,  45  Cal.  187,  dted  47 
Cal.  402.) 

486.  In  order  to  entitle  the  testimony  of  a 
witness,  since  deceased,  to  be  received  in  eyi- 
dence it  must  be  shown  that  the  testimony 
was  ^ven  in  a  case  in  which  the  parties  to  the 
suit  in  which  it  is  offered  or  their  privies  were 
parties.    (Poorman  y.  Miller,  44  (jal.  269.) 

487.  The  testimony  of  a  witness  in  a  prior 
action  is  not  admissible,  after  his  decease,  in 
a  subsequent  action  between  different  parties 
and  involving  a  controversy  as  to  a  different 
matter.    (Marshall  y.  Hancock,  80  Cal.  82.) 

488.  The  testimony  of  a  witness  since  de- 
ceased, given  on  a  former  trial  in  a  criminal 
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i,  may  be  proved  on  a  sabeeqnent  trial  by 
permitting  a  person  who  kept  notes  of  mica 
testimony,  ana  wlio  swears  they  contain  the 
sabetanoe  ol  the  testimony,  to  read  hie  notes 
to  the  jury.    (People  v.  M urphy ,  46  Cal.  137.) 

489.  An  action  of  onlawful  detainer  brought 
by  the  ezecatrix  of  a  deceased  person  to  re- 
ooTer  the  possession  of  certain  premises  from 
his  alleged  lessee,  and  a  suheequent  action 
by  the  hitter  against  the  heirs  at  law  of  the 
deceased  to  quiet  a  title  claimed  to  have  been 
aoqaired  by  adverse  possession  to  the  same 
premises,  are  actions  between  the  same  par- 
ties, within  the  meaning  of  subdivision  8  of 
section  1870  of  the  Code  of  Civil  Procedure ; 
and  teetimonv  given  on  the  prior  action  by  a 
witness  who  has  since  died,  as  to  whether  the 
alleged  lessee  held  possession  of  the  premises 
as  a  tenant  or  for  himself,  claiming  tne  prop- 
erty as  his  own,  is  admissible  in  the  subse- 
quent action.    (Fredericks  v.  Judah,  78  Cid. 

i  :ted  80  Cal.  255;  91  Oal.  862. 

Contradiction  of  witness  by  statements 
made  at  former  trial.    See  Witnesses,  VII,  2. 

Shorthand  reporter's  notes.  See  Criminal 
Law,  XVIU,  14,  j. 

Absent  witness,  testimony  at  former  trial. 
8ee  Criminal  Law,  828. 

11.  Admitting  Whoh  Wh^n  Part  Mmitted. 

490.  If  one  party  reads  portion  of  written 
document  in  evidence  in  his  behalf  the  other 
party  is  entitled  to  the  reading  of  the  remain- 
ing portions  thereof,  before  the  intervention 
ol  other  testimony.  (Spanagel  t.  DelUnger, 
38  CaL  278.) 

491.  If  plaintiff,  during  trial,  draws  out  of 
one  of  his  witnesses  part  of  conversation  be- 
tween the  plaintiff  and  another  person,  the 
defendant  is  entitied  to  prove  by  his  witnesses 
the  whole  conversation.  (Gillam  v.  Sigman, 
29  Cal.  837.) 

492.  Where  a  witness  on  his  examination  in 
chief  testifies  to  part  of  a  conversation  had 
by  hLja  at  a  certain  time  and  place,  the  entire 
conversation  is  admissible  in  evidence  on 
croflB-examination.  (Watrous  v.  Cunningham, 
71  0^1.  30.) 

403.  When  witness  for  one  party  has  read 
SKtract  from  testimony  given  bv  him  in  a 
previoas  judicial  proceeding,  tne  adverse 
party  may  introduce  in  evidence  the  whole  of 
each  testimony.     (Hobart  v.  Tyrrell,  68  Cal, 

12.) 

494.  Where  the  defendants  introduce  apart 
<rf  the  written  testimony  of  a  witness,  which 
had  been  taken  upon  the  preliminary  exami- 
nation, it  is  not  error  for  the  court  to  allow 
the  prosecution  to  introduce  a  preceding  part 
ol  such  testimonv,  substantially  upon  the 
same  subject,  and  explanatory  and  illustra- 
tive of  the  part  introduced  hj  the  defendants. 
(People T.  Arthur,  03  Cal.  636.) 

All  conversation  is  admissible  where  part 
admitted.    See  Criminal  Law,  736. 

12,  Introduction  (kyConoont 

406.  It  is  competent  for  a  defendant  in  a 
Izial  for  f^ony  to  consent  to  the  introduction 
of  evidence  to  which  he  m^ht  otherwise  have 
objected.    (People  ▼.  Ah  Ton,  63  CaL  741.) 


13,  Mdmiooibiiity   on  Partieuiar  Quo$tion§» 

a.  Ownership,  Titie,  or  Value. 
408.  As  tending  to  show  that  a  particular 
business  was  conducted  bv  a  deceased  person 
ostensibly  for  himself  ana  in  his  name,  and 
not  for  or  in  the  name  of  another,  evidence 
that  the  goods  used  in  the  business  were  sold 
to  him  in  his  own  name  and  charged  to  him 
individually  is  admissible.  (Kelly  v.  Murphy, 
70  Cal.  660.) 

^  497.  Evidence  that  person  acquired  posses- 
sion of  and  leased  land  to  another  tends  to 
show  that  he  is  the  owner  of  it.  (Hobbs  v. 
Duff,  43  Cal.  486.) 

408.  Evidence  that  certain  persons  con- 
trolled or  superintended  real  estate  is  admis- 
sible for  the  purpose  of  showing  that  such 
persons  in  equity  own  it,  although  the  legal 
titie  stands  in  another.  (Hobbs  v.  Buff,  48 
Cal.  487.) 

409.  Evidence  of  pecuniary  standing  and 
ability  of  person  is  competent  on  an  issue  as 
to  whether  he  is  in  equity  the  owner  of  the 
land  the  title  to  which  has  been  taken  in  his 
name.    (Hobbs  v.  Duff,  43  Cal.  487.) 

600.  Evidence  of  (general  reputation  as  to 
ownership  is  inadmissible  to  prove  title  to 
land.    (Bemiaud  v.  Beecher,  76  Cal.  304.) 

601.  Question  *'  who  owned  it "  (the  land 
in  dispute)  is  not  proper,  as  the  determination 
of  the  main  question  in  issue  cannot  thus  be 
transferred  to  a  witness.  (Davis  v.  Baugh, 
60  Cal.  668,  678.) 

602.  In  a  suit  involving  the  title  to  land, 
"  To  whom  has  the  lot  in  dispute  been  as- 
sessed, and  who  has  paid  taxes  on  it  since 
1876  7 "  is  properly  overruled.  (Davis  v. 
Baugh,  69  Cal.  668.) 

603.  Question  ''Who  has  claimed  posses- 
sion of  that  property  [the  property  in  suit] 
since  1862  or  1863,"  Ib  improper,  the  question 
not  being  limited  to  claims  by  the  xMirties  to 
the  action^  nor  to  claims  connected  with  acts 
of  possession  and  constituting  a  part  of  the 
res  gestae.    (Davis  v.  Baugh,  59  Cal,  568, 578.) 

Ownership,  evidence  oL  Bee  Replevin,  81, 
et  se^. 

Opinion  of  witness  as  to  who  was  the  depos- 
itor of  goods  in  warehouse.  See  Warehouse- 
men, lo. 

Contract  of  sale  as  evidence  to  show  nature 
of  defendant's  possession.  8ee  Vendor  and 
Vendee,  178. 

Account-books,  admissibility  of  to  show  own- 
ership.   See  antO)  169. 

604.  When  an  issue  is  raised  as  to  whether 
a  person,  since  deceased,  during  his  lifetime 
asserted  title  to  land,  evidence  may  be  intro- 
.duced  bjr  those  claiming  under  such  person 
that  dunng  his  lifetime  he  performed  work  on 
the  land.    (lick  v.  Diaz,  44  Cal.  479.) 

605.  Where  K.  admitted  he  ac(iuired  his 
interest  in  certain  company  mining  claims 
by  purchase,  which  admission  was  not  with- 
drawn, evidence  that  K.  had  acted  as  a  mem- 
ber of  the  company,  that  the  company  had 
recognized  him  as  a  member  and  owner  of 
said  interest,  and  that  he  had  paid  assess- 
ments to  the  company  thereon,  was  irrelevant 
and  incompetent  to  prove  title  to  said  interest 
inK.    (King  V.  Bandlett,  33  CaL  818.) 
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606.  Had  E.  claimed  title  as  an  original 
member  of  the  company,  then  auch  proof 
would  have  been  relevant  and  competent,  as 
tending  to  prove  that  he  was  a  member  of  the 
company  and  had  an  interest  in  the  claims  by 
virtue  of  the  company's  location.  (King  t. 
Randlett,  83Cal.818.) 

Wife's  inventory  as  evidence  of  title.  See 
Husband  and  Wife,  105. 

Evidence  of  foreign  law  rebutting  presump- 
tion of  title.    See  Oonflict  of  Laws,  2. 

Deed  as  evidence  of  title.  See  ante,  181, 
184, 187. 

507.  In  determining  the  real  value  of  the 
land  sold  the  jury  are  not  confined  to  evi- 
dence of  what  It  would  have  brought  at  a 
forced  sale  for  cash,  at  public  auction,  and  the 
court  may  admit  evidence  showing  the  terms 
of  credit  upon  which  tracts  of  land  in  the  re- 
gion of  the  land  in  question  were  usually  sold, 
and  what  was  its  fair  market  value  at  the 
time  of  the  private  sale,  the  question  before 
the  jury  being  as  to  the  difference  between 
the  amount  for  which  it  was  sold  and  its  fair 
market  value  at  that  time.  (Montgomery  v* 
Sayre,  100  Oal.  182.) 

608.  Evidence  of  value  for  short  periods, 
before  and  after  the  date  in  question,  mav  be 
allowed  in  the  discretion  of  the  court,  where 
such  discretion  is  not  abused.  (Montgomery 
V.  Sayre,  100  Gal.  182.) 

500.  Plaintiff  introduced  two  witnesses  to 
prove  value  of  his  services  in  going  twice  to 
Europe  to  negotiate  the  purchase  of  an  estate, 
etc. ;  out  it  was  not  shown  that  he  undertook 
these  voyages  lit  the  request  of  the  defendant, 
or  in  what  capacity  he  went.  Held,  that  the 
court  erred  in  admitting  the  testimony,  as  the 
question  was  hypothetical,  and  assumed  a  state 
of  facts  not  in  proof.  (Dopman  v.  Hoberlin, 
6  Oal.  413.) 

Expert  evidence  as  to  value.  See  ante,  Y, 
2. 

Market  and  speculative  value.  See  Eminent 
Domain,  X,  6,  g. 

Market  value,  evidence  as  to.  See  Sales, 
265. 

Value,  evidence  as  to.  See  Replevin,  86, 
et  seq. ;  Trover,  80. 

Value,  contract  as  evidence  oi  See  Con- 
tracts, 342,  343. 

Contract  as  evidence  of  value  of  services  in 
assumpsit  for  services.    See  Assumpsit,  53. 

Inventory,  valuation  in.  See  Executors  and 
Administrators,  170. 

Inventorv  as  evidence  of  value.  See  Ex- 
ecutors and  AdminiBtrators,  125. 

Value,  evidence  as  to  value  of  leasehold. 
See  Trespass,  51. 

Value  of  property,  presumption  as  to.  See 
Presumptions,  28. 

b.  Identity  of  Person. 

510.  When  a  record  of  a  former  judgment  is 
admitted  in  evidence  parol  testimony  is  also 
admissible  to  show  the  identity  of  the  parties 
named  in  the  record  with  those  named  in  the 
pending  action.  (Garwood  v.  Grarwood,  29  Gal. 
514.) 

511.  Where  an  issue  is  raised  as  to  the 
identity  of  the  purchaser  of  certain  property 


at  a  given  sale  a  conversation  that  took  place 
while  the  sale  was  being  made,  between  the 
seller  and  other  persons  present,  is  admissible. 
(Watrous  v.  Cunningham,  71  ObL  30.) 

512.  For  the  purpose  of  impeaching  the  de- 
fendant, who  had  testified  as  a  witness  in  his 
own  behalf,  there  was  read  in  evidence,  over 
the  objection  of  the  defendant,  the  record  of 
conviction  of  one  Frank  Rollins  of  ihe  crime 
of  assault  with  intent  to  kill,  and  a  witness 
testified  that  while  he  was  an  officer  at  the 
state  prison  at  San  Quentin  the  defendant 
was  an  inmate  of  the  prison,  and  was  known 
by  the  name  of  Frank  Rollins  amone  the 
officers,  as  well  as  upon  the  records  of  that 
institution.  Held,  the  evidence  was  sufficient 
to  establish  the  identity  of  the  defendant  with 
the  said  Frank  Rollins.  (People  v.  Rolfe,  61 
Cal.  540.) 

Evidence  of  identity.  See  post,  (Ml;  Crim- 
inal Law,  1164,  et  seq. 

c  Intent. 

518.  A  witness  may  be  asked  as  to  Intent 
with  which  he  did  certain  act,  where  that  in- 
tent is  a  material  thing  in  the  action.  (Bam- 
hart  V.  Fulkcnrth,  03  Cal.  497.) 

514.  Upon  question  of  intent  with  which 
document  was  destroyed,  the  acts  of  the  agent 
who  induced  the  ouer  pcurtv  to  consent  to 
such  destruction  are  material,  and  a  substi- 
tuted contract  nven  by  him  is  pertinent 
although  he  had  no  authority  to  sign  it. 
(Brock  V.  Pearson.  87  Cal.  581.) 

515.  Evidence  of  one  party,  purporting  to 
declare  intention  of  other  party  concerning 
the  matter  in  controversy,  is  madmissible. 
(Hartman  v.  Rogers,  69  Cal.  643.) 

Subsequent  acts  to  show  prior  intent.  See 
Fraud,  145. 

Foiigerv  of  deed,  subsequent  conduct  of 
party,  a(unissibility  of,  to  show.  See  Forgery, 

d.  Proving  Conversation  in  Two  Languages. 

516.  A  conversation  between  a  person  in- 
dicted for  murder  and  his  victim,  while  alive, 
held  partly  in  Chinese  and  purtlv  in  Eng^sh, 
may  be  proved,  that  part  oi  it  neld  in  Eng^ 
lish  by  persons  present  who  understood  Eng> 
lish  only,  and  that  part  of  it  held  in  Chinese 
by  persons  present  who  understood  Chinese, 
provided  that  both  the  accused  aud  his  victim 
understood  both  languages.  (People  y.  Ah 
Wee,  48  Cal.  236.) 

Cited  50  Cal.  139;  54  Cal.  530;  77  Cal.  606. 

X.  Praetlee  In  BeUUon  to  Evidenee* 

/.  How  May  6s  Oiren;  Offer  of  Proof;  Whon  Coin 

oidorod  in  Svidonco. 

517.  In  this  state  the  testimony  may  be 
given  orally,  or  offered  by  affidavit.  The 
convenience  of  the  parties  and  of  the  court 
will  sometimes  suggest  one  course  and  some- 
times another.  Either  course  may  be  adopted, 
and  either  course  will  avail.  (Bagley  v.  Eaton, 
10  CaL  126.) 

518.  An  offer  of  proof  must  be  distinctly  di- 
rected to  some  material  fact ;  and,  if  it  is  vague 
in  this  respect,  it  is  not  error  for  the  court  to 
reject  it.  (Smith  v.  East  Branch  Min.  Co.,  54 
Cal.  164.) 

Cited  74  CaL  460;  10  Mont.  306. 
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619.  An  offer  of  proof  which  u  not  directed 
to  tome  specific  material  fact  should  be  denied 
OD  sooonnt  of  its  yagaeness.  (Schroeder  y. 
Schmidt,  74  Oal.  459.) 

ated  10  Mont.  386. 

620.  Where  evidence  is  admissible,  not  gen- 
enlly,  but  for  some  specific  purpose,  an  offer 
to  introduce  the  evidence  should  designate  the 
oorpose,  and  a  general  offer  of  such  evidence 
v  properly  denied.  (Stevens  v.  6.  F.  &  N.  P. 
R.  B.  Co.,  100  CaL  654.) 

621.  When  counsel  make  offer  of  evidence, 
they  must  offer  to  prove  all  facts  which,  taken 
in  connection  with  the  facts  already  proven, 
tre  necessary  to  render  the  offered  evidence 
leksvsnt,  otherwise  the  court  is  justified  in 
Injecting  the  offer.  (Chamberlin  v.  Vance,  51 
Gal.  75.) 

ated54 Cal.  166;  10  Mont.  S96;  distinguished 
77Cal.843. 

622.  Where  defendant  has  not  been  caUed 
upon  to  state  whether  he  expected  to  prove 
all  hcts  essential  to  his  defense  his  testimony 
should  not  be  rejected,  because  his  offer  does 
not  embrace  every  fact  necessary  to  establish 
it    (Tylerv.  Green,  28  Cal.  406.) 

62S.  If  an  offer  is  made  to  prove  several 
iacts,  oonsecatively  stated,  and  it  does  not 
distinctly  appear  uiat  the  offer  was  to  prove 
all  the  nets  as  a  whole  or  none  of  them,  the 
pieaomption  ia  that  it  was  an  offer  to  prove 
each  fact  seriatim.    cLickv.Diai,37Cal.437.) 

524.  A  general  offer  to  prove  by  the  parol 
evidence  of  a  witness  certain  facts  which 
eoold  only  be  proved  by  record  or  document- 

Sr  evidence  is  properlv  refused,  although  the 
er  also  embraced  other  matters  not  objec- 
taonable.    (Bostwick   v.   Mahoney,  73   Cal. 

ssa.) 

Offsr  of  mass  of  testimony.  See  post,  574, 
675. 

Offsr  of  evidence  a  second  time.  See  post, 
716. 

625.  Where  documents  are  not  formally  in- 
troduced in  evidence,  but  it  is  apparent  that 
the  court  and  the  offering  party  understood 
that  the  documents  were  in  evidence,  they 
most  be  so  considered.  (Wright  v.  Bose- 
herrv,  81  Oal.  87.) 
Oted  84  Cal.  497. 

526.  When  the  givinj;  of  a  note  and  its  con- 
tents are  proved  by  witnesses  without  objec- 
tion, the  note  is  as  much  in  evidence  as  if  it 
had  bem  proved  by  the  production  of  the 
written  instrument  itself;  and  it  is  preju- 
dicial error  in  such  case  to  instruct  the  jury 
that  the  note  is  not  in  evidence  before  them. 
(People  V.  llauritsen,  84  Cal.  87.) 

627.  If  the  plaintifTs  counsel,  at  the  dose  of 
the  testimony,  states  that  he  desires  to  have 
an  original  will,  a  copy  of  which  is  in  the  an- 
swer, 20  with  the  ^per  in  evidence,  in  order 
that  the  court  may  inspect  it,  and  defendants' 
eoonsel  assents  to  it,  saying  he,  too.  wants  it 
to  go  in  evidence,  this  is  putting  the  will  in 
eridence  for  every  purpose  for  which  it  is 
Mtimate.  (Pearson  v.I^earson,  46  Cal.  609.) 
ated  81  Cal.  93. 

628.  The  handing  of  the  certificate  of  ap- 
pcMiUment  ol  a  guurdian  ad  litem  for  infant 

'  '  '"*  to  the  derk  as  an  exhibity  with  the 


declaration,  "  This  is  the  paper  in  reference 
to  the  guardian  ad  litem,^'  without  further 
remark  Dy  either  party,  though  not  a  formal 
way  of  putting  the  paper  in  evidence,  will  be 
considered  as  putting  it  in  evidence,  it  appear^ 
in^  that  all  parties  understood  that  it  was  in 
evidence.    (O'Callaghan  v.  Bode,  84  Cal.  489.) 

529.  Papers  on  file  in  proceedings  for  the 
settlement  of  an  estate  cannot  be  considered 
as  evidence,  unless  offered  in  evidence  upon 
the  Rearing  of  a  petition  to  remove  the  ad- 
ministrator; and  the  mere  commenting  on 
them  in  argument  is  not  sufficient  to  entitle 
the  party  to  have  them  considered  as  evi- 
dence.   (Estate  of  Moore,  83  Cal.  583.) 

2,  Compe/ting  Product/on  of  Eridence, 

530.  Practice  Act  authorizes  court  to  make 
order  directing  a  party  to  produce  books  and 
papers  in  court.  (Barnstead  v.  Empire  Min- 
ing Co.,  5  Cal.  299.) 

531.  As  a  general  principle,  all  courts  have 
power  to  compel  production  of  best  evidence 
within  the  reach  of  their  process,  and  mate- 
rial to  the  issue  to  be  tried,  and  the  parties  to 
the  litigation  have  a  right  to  the  production 
of  such  evidence  for  the  enforcement  or  the 
defense  of  their  rights,  yet  it  is  within  the 
power  of  the  legislature  to  set  such  j^rinciple 
aside,  in  pursuance  of  a  policy  which  it  deems 
of  paramount  importance,  and  t^ev  have  set 
aside  that  prindple,  in  pursuance  oi  the  para- 
mount object  to  preserve  the  best  evidence  of 
the  actual  vote  cast  at  an  election,  and  to  pro- 
tect it  until  it  can  be  examined  in  a  tribunal 
authorized  to  try  contested  election  cases. 
(Ex  parte  Brown,  97  Cal.  83.) 

532.  Sections  1265  and  1266  of  the  Political 
Code,  providing  for  the  preservation  and  cus- 
tody of  the  ballots  cast  at  an  election,  impose 
upon  the  clerk  or  registrar  the  duty  of  keep- 
ing the  packages  of  ballots  unopened  and  un- 
altered for  twelve  months,  after  which  time 
he  is  to  bum  them,  unless  a  contest  has  been 
commenced  in  some  tribunal  of  competent 
jurisdiction,  and  no  magistrate  has  the  power, 
m  a  criminal  prosecution  against  an  inspector 
of  election  accused  of  fraud  in  the  conauct  of 
the  election,  to  compel  the  registrar  or  clerk  to 
produce  and  open  tne  packages;  and  an  order 
adjud^ng  the  registrar  suilty  of  contempt  of 
court  m  refusing  to  produce  and  open  them, 
and  committing  him  to  imprisonment  there- 
for is  void,  and  the  prisoner  will  be  released 
upon  a  writ  of  habeas  corpus.  (Ex  parte 
Brown,  97  Cal.  83.) 

3.  Order  of  Proof. 

Order  of  proof.  See  Assignments  of  Con- 
tracts, 102;  Criminal  Law.  XYUI,  14,  a. 

Order  of  proof,  court  will  not  controL  See 
Mines  and  Mining.  442. 

Order  of  proof,  discretion  as  to.  See  Bills 
and  Notes,  405. 

Order  of  proof  in  ejectment.  See  Eject- 
ment. XIV,  1. 

Order  of  proof  on  contest  of  will.  See 
WUls,  X,  9,  b. 

533.  The  order  in  which  testimony  shall  be 
admitted  is  within  the  discretionary  powers 
of  the  court  before  whom  the  case  is  tried. 
(Gordon  v.  Searing,  8  Cal.  49;  People  v. 
Shainwold,  51  Cal.  468.) 
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534«  Party  is  at  liberty  to  introdaoe  his  eyi- 
denoe  in  whatever  order  he  prefers,  subject  to 
the  control  of  the  court  in  the  exercise  of  a 
floond  discretion.  (Grosett  t.  Whelan,  44 
Oal.  200.) 

686.  A  party  may  introdnce  his  proof  in  his 
own  order,  and  is  not  required  to  exhibit  the 
whole  of  it  before  he  can  introduce  any  par^ 
ticular  item.  It  suffices  il  the  item  of  proof 
offered  tend  to  establish  any  one  point  in- 
Tolved  in  the  issue.  (Palmer  y.  McOafferty, 
16  Gal.  384.) 
Cited  6  Ney.  869,  860. 

686.  A  plaintiff  cannot  keep  back  all  his 
testimony  on  material  point  until  he  draws 
out  the  testimony  of  the  other  party  and  then 
introduce  it,  and,  if  he  does  so  reserve  his  tes- 
timony, the  court  will  not  allow  him  to  come 
in  and  make  out  his  case  after  the  defendant 
rests.  (Eohler  v.  Wells,  26  Oal.  606.) 
Cited  87  Gal.  419;  94  Gal.  180,  174;  17  Nev. 

119;  6  Wash.  484. 

637.  The  bare  fact  that  evidence  is  brought 
to  the  notice  of  the  jury  out  of  its  regular 
order  is  no  ground  for  a  new  trial,  if  the  evi- 
dence would  have  been  competent  in  any 
stage  of  the  trial.  (Bice  v.  Cunningham,  29 
Gal.  492.) 

688.  The  reception  of  testimony  out  of  its 
proper  order  is  a  matter  in  the  discretion  of 
the  court  which  tries  the  case,  and  except  in 
a  case  of  manifest  abuse  of  that  discretion  the 
appellate  court  will  not  disturb  the  ruling  of 
the  lower  court  in  that  respect.  (lick  v.  Diax, 
37  Gal.  487.) 
Cited  18  Nev.  120. 

639.  If  plaintiff  anticipate  defense,  and 
offer  testimony  in  rebuttal  of  it,  the  court 
may,  in  its  discretion,  refuse  to  admit,  after 
the  defendant  has  closed  his  case,  further 
testimony  in  rebuttal  which  is  merely  cumu- 
lative.   (Casey  v.  Le  Boy,  88  Gal.  697.) 

640.  In  action  for  money  loaned,  evidence 
of  admissions  of  indebtedness  by  the  defendant 
should  be  proiwrlv  introduced  as  a  part  of  the 
plaintiff's  original  case,  and  the  rejection  of 
such  evidence  when  offered  in  rebuttal  is  not 
error,  if  the  plaintiff  does  not  ask  to  be  per^ 
mitted  to  reopen  his  case  for  the  purpose  of 
introducing  it.    (Young  v.  Brady,  94  Gal.  128.) 

Bebuttal,  in  homicide.  See  Criminal  Law, 
XXI.  31,  i.  V. 

Bebuttal,  evidence  in,  in  ejectment.  See 
Ejectment,  XIY,  8. 

Evidence  in  rebuttal,  what  proper  on  plea 
of  statute  of  limitations.  See  Watercourses, 
XIV,  2,  g,  D. 

Bebuttal,  what  admissible  in  slander.  See 
Slander,  63. 

641.  Admission  of  evidence,  even  after  party 
has  had  opportunity  to  offer  it,  and  has  failed, 
is  matter  of  discretion,  and  the  court  ought 
generally,  whenever  the  ends  of  justice  re- 
quire it,  to  admit  the  testimony.  U^sman  v. 
Early,  16  Gal.  199.) 

Cited  42  Oal.  442 ;  17  Nev.  119. 

642.  Where  a  defective  power  of  attorney, 
offered  by  plaintiff,  was  admitted  under  ob- 
jection, and  after  plaintiff's  evidence  in  chief 
was  closed,  the  court  allowed  him  to  produce 
a  sufficient  power,  held,  that  its  admission  at 


that  time  was  matter  of  discretion,  not  to  be 
disturbed  in  the  absence  of  a  showing  of 
abuse.    (Foote  v.  Richmond.  43  OaL  489.) 
Cited  87  Gal.  419. 

643.  Where  a  record,  after  a  full  inquiry  as 
to  its  genuineness,  is  excluded  from  evidence, 
on  the  ground  that  it  had  been  altned  after 
it  was  made,  the  allowance  of  farther  evi- 
dence in  relati<m  to  it  is  within  the  discretion 
of  the  trial  court.  (Erase  y.  Chester,  66  CaL 
363.) 

644.  What  latitude  shall  be  allowed  plaintiff 
in  introducing  evidence  in  rebuttd  futer  de- 
fendant has  rested  is  entirely  discretionary 
with  the  trial  court,  and  its  action  in  this  re- 
spect is  not  subject  to  review  upon  appeaL 
(Brooks  v.  Crosby,  22  Gal.  42.) 

646.  After  plaintiff  has  closed  his  case  in 
rebuttal  the  court  has  discretion  to  permit 
the  defendant,  who  had  been  {Resent  during 
the  entire  trial,  to  testify  fully  as  to  his  de- 
fense. (Barkly  y.  Gopeland,  74  Gal.  1.) 
Cited  79  Gal.  78. 

646.  A  court  may,  in  its  discretion,  allow 
a  plaintiff,  after  defendants  have  closed  their 
case,  and  before  the  case  is  submitted,  to 
supply  an  omission  in  the  testimony  occa- 
sioned by  mistake  or  inadvertence,  nor  is 
such  action  any  ground  for  reversal,  unless  it 
appear  that  injustice  has  been  done  by  an 
abuse  of  discretion.  (Priest  v.  Union  Canal 
Co.,  6  Gal.  170.) 

Cited  42  Gal.  442;  17  Nev.  119. 

647.  It  is  in  the  discretion  of  the  court  to 
allow  plaintiff  to  introduce  testimony  aii^r 
defenaant  has  closed  his  evidence.  (Cousins 
V.  Partridge,  79  CaL  224.) 

Cited  87  (M.  419. 

648.  It  rests  in  the  discretion  of  the  court  to 
allow  further  evidence  to  be  introduced  after 
the  testimony  is  closed.  (Mowry  y.  Starbuck, 
4  Gal.  274.) 

Cited  42  Gal.  442 ;  9  Nev.  94. 

649.  After  a  motion  for  an  order  has  been 
argued  and  submitted,  the  court  may,  at  its 
discretion,  set  aside  the  order  of  sabmission 
and  allow  more  evidence  to  be  introduced. 
(Keys  v.  Warner,  46  Gal.  60.) 

Cited  87  Gal.  419. 

660.  If,  after  the  parties  have  introduced 
testimony  on  each  siae,  and  the  case  has  been 
submitted  to  the  court,  the  plaintiff  amends 
his  complaint  by  an  amendment  which  does 
not  change  the  issues  raised  by  the  denials  in 
the  answer  filed  before  the  amendment,  the 
defendant  is  not  entitled  as  matter  of  right  to 
introduce  more  testimony  upon  the  issues. 
(Ahrens  v.  Adler,  33  Gal.  608.) 

661.  The  granting  of  a  motion  for  leave  to 
open  a  case  before  the  final  decision,  and  to 
introduce  a  deed  in  evidence  which  had  been 
inadvertently  omitted,  is  a  matter  restin^r  n 
the  discretion  of  the  trial  court,  and  its  rulini^ 
will  not  be  disturbed  on  appeal,  unless  there 
is  a  clear  abuse  of  discretion*  (McUrath  v. 
Wallace,  86  Gal.  622.) 

662.  The  action  of  the  trial  court  in  refusing 
to  reopen  an  action  after  the  close  of  the  trial, 
for  the  purpose  of  allowing  the  introduction  of 
additional  evidence,  is  not  an  abuse  of  discre- 
tion, where  there  is  no  showing  of  any  excuse 
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iornot  having prodnoed  the  evidence  at  the 
trial.  (Conflolidated  Nat.  Bank  y.  P.  O.  8.  8. 
Co.,  95  Gal.  1.) 

663.  Upon  a  criminal  trial  it  Is  discretion- 
ary with  the  court  to  grant  or  refose  permia^ 
nan  to  the  defendant  to  testify  on  her  own 
MiaU  where  request  therefor  is  made  after 
the  evidence  had  all  gone  to  the  jury,  and  the 
court  had  proceeded  with  its  charge  to  that 
body  as  to  the  law  governing  the  case ;  and  its 
action  in  refusing  such  request  is  not  anahuse 
al  its  discretion.  (People  v.  Ghristensen,  85 
Oal.568.) 

664.  If  the  defendant  answers  the  com- 
plaint, and  also  files  a  cross-complaint  asking 
far  affirmative  relief,  and  hoth  parties  intro- 
duce evidence  on  the  cause  of  action  set  forth 
in  the  complaint,  and  submit  the  cause  to  the 
court,  whewer  the  defendant  shall  then  be 
permitted  to  reopen  the  cause  and  introduce 
evidence  in  support  of  the  cross-complaint  is 
a  matter  resting  in  the  discretion  of  the  court. 
(Miller  y.  Sharp,  48  OaL  288.) 

Beopening  case  for  further  evidence.  See 
Eonity,  llO^et  seq. 

Beopening  case,  discretion  as  to.  See  Qrim- 
inal  Law,  880. 

Oase  lAouM  be  opened  for  further  evidence 
when.    See  Bills  and  Notes,  418. 

Beopening  case,  costs  on.    See  Costs,  II,  1. 

Introduction  after  motion  for  nonsuit,  dis- 
cretion as  to.    See  Ferries,  10. 

Appeal,  order  of  proof,  review  oL  See  Ap- 
peals, XI,  18,  i. 

Where  party  introduces  part  of  docoment. 
See  ante,  490. 

4,  Excluding  Bepeatod  TeMtimony, 

666.  The  court  may  properly  refuse  to  allow 
a  party  to  again  testify  to  what  he  has  already 
testified  to^  ((jroldman  v.  Bashore,  80  Cal. 
14ft.) 

5.  iat9rprefing  Evidence;   Experimental   Teete; 

Exhibite. 

656.  Where  the  court,  during  the  trial  of  a 
criminal  case,  instructs  the  interpreter  that 
whenever  the  witness  undertakes  to  state 
something  that  somebody  else  has  told  him 
he  should  inform  the  court,  it  would  be  error 
warranting  a  reversal  of  the  judgment  if  it 
appear  that  such  instructions  wero  acted 
upon,  and  that  the  interpreter  merely  re- 
ported to  the  court  that  the  witness  had  stated 
flomethins  that  had  been  told  him  bv  some- 
body, and  the  court  had  acted  on  tne  bare 
statement  without  requiring  the  interpreter 
to  repeat  what  the  witness  had  said ;  but,  if  it 
does  not  so  appear,  the  judgment  should  not 
be  disturbed.  (People  v.  Wong  Ah  Bang,  65 
OaL  805.)  * 

667.  A  person  who  is  a  witness  on  a  criminal 
charge  is  not,  on  that  account,  incompetent  to 
set  as  interpreter  at  the  examination  of  other 
witnesses  in  the  case  before  the  grand  jury. 
(People  v.  Bamirex,  56  Oal.  538.) 

658.  Admission  of  evidence  of  experiment 
applicable  to  the  facts  in  proof,  in  support  of 
the  theory  of  the  jprosecution  as  to  the  guUt  of 
defendant,  is  entiroly  in  the  discretion  of  the 
eoort;  and  the  court  is  not  bound  to  suspend 
the  trial  to  try  the  experiment  over  agam  in 


the  presence  of  the  jury,  as  the  defendant 
may  show  any  different  result  by  proof  of 
other  experiments,  if  desired.  (People  y. 
Levine,  85  Oal.  89.) 

650.  Where  exhibits  referred  to  in  a  deposi- 
tion are  so  marked  as  to  be  identified,  and 
aro  returned  with  the  deposition,  the  fact 
that  they  were  not  attached  to  the  deposition 
is  not  made  material  by  the  code,  which  is 
silent  upon  the  question.  In  the  absence  of 
a  positive  statute  exhibits  properljr  identified 
need  not  be  attached  to  a  deposition,  and  if 
proven  may  be  identified  by  parol.  An  objec- 
tion that  the  exhibits  were  not  sufficiently 
identified  cannot  be  urged  for  the  first  time 
upon  appeal.  (Toby  v.  Oregon  Pacific  B.  B. 
C$o.,  08  OaL  490.) 

Finding  may  be  explained  by  exhibit.  See 
Findinss,  248. 

Exhibits,  failure  to  include  in  record,  rem- 
edy.   See  Appeals,  1244. 

Exhibits,  omission  in  record,  waiver.  See 
Appeahi,  1255. 

6,  Objectiene  te. 

a.  Sufficiency  of. 

660.  General  objection  to  admissibility  of 
evidence  is  insufficient.  (People  v.  Apple, 
7  Oal.  289,  cited  10  Oal.  87,  61  Oal.  405,  1 
Aria.  125;  People  v.  Nelson,  85  Oal.  421.) 

561.  An  objection  of  testimony  held  not  to 
be  good,  beosiuse  being  too  general.  (Den- 
ning V.  Bankin,  19  Oal.  640.) 

Oited  4  Or.  67. 

562.  A  eeneral  objection  that  evidence  is 
inadmissible  should  be  disregarded,  as  it 
amounts  to  no  more  than  that  the  evidence 
is  illegal.  The  grounds  of  an  objeciion  should 
be  specified  and  fully  pointed  out.  (Leet  v. 
Wilson,  24  Oal.  398.) 

Oited  62  Oal.  521 ;  1  Aris.  126;  8  Nev.  567;  7 

Nev.  415. 

568.  A  general  objection  will  not  exclude  a 
paper  offered  in  evidence,  unless  on  its  face 
inadmissible  or  void.  (McDonald  v.  B.  B.  & 
A.  W.  &  M.  Oo.,  13  Oal.  220.) 

564.  The  general  objection  to  offered  evi- 
dence that  It  is  incompetent  and  irrelevant 
is  not  good  if  it  is  admissible  for  any  purpose. 
(Thompson  y.  Thornton,  50  Oal.  142.) 

565.  Whero  the  objection  to  the  introduc- 
tion of  testimony  was  in  {general  terms  that  it 
was  irrelevant,  the  objection  will  not  be  con- 
sidered in  the  supreme  court,  if  the  testimony 
could,  under  any  possible  circumstances,  have 
been  relevant.  (Dreux  v.  Domec,  18  Oal.  83.) 
Oited  24  OaL  177,  408;  62  Oal.  521;  1  Ariz. 

126;  8  Nev.  557;  7  Nev.  415. 

566.  Where  the  objection  made  to  testimony 
is  that  it  is  incompetent  and  illegal,  without 
a  specification  of  the  point  of  incompetency 
or  illegalit]^,  it  is  the  duty  of  the  court  to  over- 
rule it  if  it  is  admissible  for  any  purpose. 
(Sneed  v.  Osbom,  25  Oal.  619.) 

Oited  14  Nev.  455. 

567.  If  the  papers  in  a  case  in  court  are 
offered  in  eviaence  a  general  objection  that 
they  are  irrelevant,  immaterial,  and  not  proof 
of  the  fact  in  issue  is  not  well  taken  if  some 
of  the  papers  are  admissible*  (Ooveny  v. 
Hale,  49  Oal.  552.) 

ated  55  Oal.  645. 
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568.  A  general  objjection  is  aafficient  if  the 
cridenoe  objected  to  is  abeolutely  inadmiflsible 
for  unj  purpoee ;  but  otherwise,  to  entitle  the 
objection  to  notice,  it  most  be  distinctly 
Bpecified.  (Bruinley  y.  Flint,  87  Cal.  471.) 
Cited  98  Cal.  422. 

569.  A  general  objection  to  evidence  is  not 
ood,  unless  the  eviaence  objected  to  be  abso- 
utely  incompetent,  in  which  case  such  general 

objection  is  available.    (Kightingale  v.  Scan- 

nell,  18  Cal.  315.) 

Cited  56  Cal.  161 ;  86  Cal.  117 ;  87  Cal.  474. 

570.  The  admission  of  a  copjr  of  a  deed, 
without  accountine  for  the  oriffina),  can  only 
be  objected  to  on  the  ground  that  the  cop]^  is 
not  tne  best  evidence,  and  a  general  objection 
is  insufficient.  (Eversdon  v.  Mayhew,  85 
Cal.  1.) 

^  571.  Where  the  objection  to  the  introduc- 
tion of  testimony  is,  in  genend  terms,  that  it 
is  irrelevant,  without  stating  the  particular 
reason  why  it  is  irrelevant,  and  the  objection 
could  have  been  cured  by  the  partv  offering 
the  testimony  if  the  reason  for  it  had  been 
given,  the  supreme  court  will  not  notice  the 
objection.  (Owen  t.  Frink,  24  Cal.  171.) 
Cited  65  Cal.  620. 

572.  If  an  action  is  brought  on  a  contract, 
the  performance  of  which  was  guaranteed,  and 
the  contracting  party  and  guarantor  are  joint 
defendants,  and  testimony  is  offered  which  is 
relevant  as  to  the  contractor,  but  not  admis- 
sible as  against  the  guarantor,  a  general 
objection  to  the  testimony  is  sufficient,  but 
the  objection  must  point  out  why  the  testi- 
mony ought  not  to  be  received.  ( Voorman  v. 
Yoight,  46  Cal.  892.) 

Cited  1  Ari2. 127;  14  Nev.  456;  distinguished 
8  N.  Hex.  841. 

General  objection  does  not  raise  question 
of  variance.    See  Variance,  31. 

Objection  to  evidence  as  a  whole.  See 
Malicious  Prosecution,  63. 

General  objection  to  impeaching  evidence. 
See  Appeals,  2788. 

Objection  to  question  must  be  specific  See 
Criminal  Law,  1909;  Railroads,  186. 

573.  Under  a  general  objection  to  evidence 
a  party  cannot  upon  appeal  ur^  an  objection 
which  is  merely  formal  or  special,  and  which, 
if  it  had  been  pointed  out  when  the  evidence 
was  offered,  might  have  been  obviated. 
(Oolton  Land  and  Water  Co.  v.  Swartz,  99 
Cal.  278.) 

574.  When  offer  is  made  of  mass  of  evi- 
dence, i>art  of  which  is  admitted  by  the  op- 
posing; counsel  to  be  relevant,  but  he  declines 
to  point  out  the  portion  to  which  he  objects 
as  irrelevant,  notwithstanding  the  offer  of  the 
trial  judge  to  rule  thereon  and  reject  such 
part  as  is  inadmissible,  it  is  not  error  to  ad- 
mit the  whole.  (Harris  v.  Zanone,  93  Cal. 
59.) 

575.  When  an  offer  is  made  of  a  mass  of 
evidence,  complex  in  its  character,  and  the 
whole  of  it  is  objected  to,  in  such  case,  if  any 
part  of  it  is  admissible,  it  is  error  to  exclude 
the  whole.  (Board  of  Education  v.  Keenan, 
55  Cal.  642.) 

Cited  57  Cal.  139;  87  Cal.  631 ;  93  Cal.  71. 

576.  An  objection  to  testimony  should  spe- 


cify the  grounds  of  the  objection*    (Wlni 

▼.  Hassey,  48  Cal.  634.) 

Cited  61  Cal.  405;  74  Cal.  881;  85  Cal.  428. 

577.  Where  a  party  objects  to  the  admis- 
sion of  testimony  on  trial  he  must  state  the 
point  of  his  objection  at  the  time.  General 
objection  will  not  do.  The  part^  should  lav 
his  fln^r  on  the  point  at  the  tune  of  trial, 
otherwise  this  court  cannot  review  it. 
(Martin  v.  Travers,  12  Cal.  243.) 

Cited  18  Cal.  324;  23  Cal.  264:  24  Cal.  403; 
25  Cal.  627;  34  Cal.  558;  56  Cal.  161;  62 
Cal.  521;  87  Cal.  474;  1  Aris.  123,  125; 
3Nev.  557;  7  Nev.  415;  14Nev.  456. 

578.  A  party  objecting  to  evidence  must 
specify  the  ground  of  his  objection ;  if  he  does 
not  there  is  no  error  in  overruling  it,  and  an 
exception  taken  to  the  ruling  is  not  revisable 
on  appeal.  (People  v.  CheeKee,  61  Cal.  404, 
cited  85  CaL  428;  People  v.  Nelson,  85  Cal. 
421.) 

579.  Where  an  objection  is  taken  to  the  ad- 
mission of  evidence,  without  a  specification  of 
the  grounds  of  the  objection,  it  does  not 
merit  consideration.  (Kiler  t.  Kimbal,  10 
C^.  267.) 

Cited  12  CaL  245;  16  CaL  248;  18  Cal.  824; 
23Cal.264;  24 Cal.  177;  27 CaL 474;  84Cal. 
585;  56Cal.  161;  65  Cal. 620;  lAris.  125;  8 
CoL  197 ;  1  Idaho,  N.  S.,  291 ;  3  Nev.  557;  6 
Nev.  883;  7  Nev.  415;  19 Or.  583. 

580.  A  party  objecting  to  evidence  must 
specify  the  ^und  of  his  objection,  and 
waives  all  objections  not  so  specified.    (Peo- 

§le  T.  Manning,  48  CaL  835,  cited  61  Cal.  405, 
5  Cal.  428, 87  Cal.  474, 2  8.  Dak.  184 ;  Bromley 
V.  Flint,  87  Cal.  471,  cited  98  Cal.  422.) 

581.  To  entitle  an  objection  to  notice  it 
must  not  only  be  on  a  material  matter^  afiiect- 
ing  the  substantial  rights  of  the  parties,  but 
its  point  must  be  piurticularlv  stated.  The 
party  must  lay  his  nnger  on  the  point  of  his 
objection.    (lOler  t.  £mbal,  10  (M.  267.) 

582.  A  party  offering  testimonv  objected  to 
by  the  otner  partv  is  entitled  to  nave  the  par- 
ticular portion  of  the  testimony  objected  to 
pointed  out  and  the  specific  ground  of  objec- 
tion stated.    (Satterlee  v.  Bliss,  36  Cal.  489.) 

588.  The  rule  that  a  part^  must  particularl v 
specify  his  objections  to  evidehce  when  offerea 
applies  only  to  those  objections  which  relate 
to  the  question  whether  the  evidence  is  ad- 
missible or  not,  and  does  not  relate  to  the 
question  as  to  the  weight  to  be  given  to  the 
evidence  after  it  is  admitted,  or  to  matters 
tending  to  overthrow,  contradict,  or  invalidate 
it.    (Roberts  v.  Chan  Tin  Pen,  23  Cal.  260.) 

584.  Plaintiffs  introduced  in  evidence  a  deed 
from  G.  to  the  "Guatamala  Mining  Com- 
pany," of  an  interest  in  the  water  ri^ht  in 
utigation,  to  which  the  defendants  objected, 
and  stated  as  grounds  of  objection  ''that  it 
was  void  as  a  conveyance  of  title  to  such  prop- 
erty as  a  ditch  or  water  right  because  it  was 
not  under  seal,  because  it  was  not  acknowl- 
edged, as  required  bv  law,  because  no  founda- 
tion had  been  laid  for  its  introduction  in 
evidence  as  a  conveyance  of  title  from  G.,  and 
because  the  Guatamala  Company,  as  a  com- 
pany, could  not  take  title  by  bill  of  sale,  even 
if  it  was  free  from  legal  objection."   The  title 
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fli  iht  eomplaint  naaieB  the  plaintiffii  is  oom- 
ponng  the  Giuttamala  Company,  which  is 
TMogniaed  as  tme  by  the  answer.  The  coart 
below  set  aaide  a  jadgment  which  had  passed 
for  plamtiffa,  and  granted  a  new  trial  on  the 
defendants'  motion  therefor,  and  based  its 
decision  on  the  gronnd  that  the  deed  was  void 
for  want  of  a  grantee  capable  of  taking  under 
it.  B^d  (1)  that  the  objection  as  stated 
failed  to  state  sufficiently  the  point  on  which 
it  rested ;  (2)  that,  as  stated,  the  objection 
seems  to  be  that  the  instrument  is  Yoid  as  a 
conyevanoe  of  title  to  the  Guatamala  Com- 
pany because  it  is  a  bill  of  sale,  and  not  for 
want  of  a  grantee  named  therem  capable  of 
taking;  (3)  Uiat  the  deed  upon  its  face  is  not 
Toid  u>r  the  want  of  a  grantee  named  therein, 
and  said  objections  do  not  point  to  any  defect 
of  parties  to  the  instrument.  (Cochran  y. 
O'Keefe,  84  Cal.  554.) 

Cited  45  Cal.  4S7;  87  Cal.  474;  18  Ney.  222; 
diBtinguished  46  Cal.  159,  280. 

585.  In  examining  the  admissibility  of  eyi* 
denoe  the  party  ought  to  be  confined  to  the 
specific  objections  to  it.  (Board  of  £duca4ion 
of  San  Francisco  y.  Eeenan,  55  Cal.  642, 645.) 

586.  Testimony  which  is  not  the  best  eyi- 
dence  of  the  fact  sought  to  be  proyed  is  ad- 
missible, unless  objected  to  on  that  precise 
ground.    (Braly  y.  Keese,  51  (3al.  447.) 
Cited  65  Cal.  m;  85  Cal.  10;  3  Dak.  190. 

587.  An  objection  that  eyidence  is  imma- 
terial does  not  raise  the  point  whether  it  was 
competent  and  admissible  to  impeach  the 
witness,  or  competent  to  go  to  his  credibility. 
(People  y.  Manning,  48  Cal.  335.} 

Cited  2  8.  Dak.  184. 

588b  An  objection  to  eyidence  which  is  rele- 
vant to  a  point  in  issue,  on  the  ground  that  it 
is  ''irreleyant  and  inadmissible,"  is  not  suf- 
ficient to  raise  the  question  of  its  competency. 
(Burke  ▼•  Koch,  75  Cal.  356.) 

589.  A  gjeneral  objection  to  testimony  offered 
that  it  is  irreleyant  is  not  sufficient  if  the  real 
ground  of  objection  is  that  no  proper  founda- 
tion has  been  laid  for  its  introduction*  (Peo- 
ple y.  Frank,  28  Cal.  507.) 
ated  72  Cal.  583. 

600.  In  a  prosecution  for  murder,  an  objec- 
tion to  a  question  calling  for  the  opinion  <^  a 
medical  expert,  on  the  ground  that  no  foun- 
dation had  been  laid  for  the  testimony,  will  not 
support  an  objection  to  the  opinion  as  giyen 
by  the  witness  on  the  m>und  that  it  was  in- 
competent eyidence.  (People  y.  Mahoney,  77 
CaL  529.) 

591.  An  objection  to  allowing  any  further 
testimony,  upon  the  ground  that  after  the  de- 
nial of  the  motion  for  a  nonsuit  it  was  incom- 
petent to  call  other  witnesses,  cannot  be  used 
as  against  any  particular  testimony  thereafter 
introduced  that  was  not  specially  objected  to. 
«3arber  y.  Gianella,  98  Cal.  527.) 

692:  An  objection  made  to  a  power  of  at- 
torney offered  in  eyidence,  that  it  is  irrele- 
yant and  incompetent,  does  not  enable  the 
objector  to  raise  the  question  that  the  power 
only  authorizes  the  saie  of  "  lots  unsold,''  and 
that  there  is  no  eyidence  that  the  lot  in  con« 
troyersy  is  unsold*  (Gardiner  y.  Schmaelzle, 
47  081.568.) 
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698.  An  objection  to  questions  which  ave 
proper  and  call  for  relevant  and  competent 
tesimiony,  upon  the  ground  that  they  are  ir- 
releyant, eta,  does  not  raise  the  objection  that 
a  portion  of  an  answer  is  nonresponriye,  the 
only  proper  remedy  for  which  is  a  motion  to 
strike  out  the  nonresponsiye  matter.  (O'Oal- 
laghan  y.  Bode,  84  CSal.  489.) 

Party  objecting  to  eyidence  may  use  it.  Bee 
post,  704. 

Insufficient  objection  to  eyidence.  See  ante, 
n,  4;  Appeals,  XI,  14,  f. 

Objection,  what  sufficient.  See  Criminal 
Law,  601. 

Objection  to  eyidence  of  new  matter  be- 
cause of  irrelevancy  is  sufficient.  See  Sheriffs, 
39. 

Insufficient  objection  to  contradictory  state- 
ment after  testimony  giyen.  See  Witnesses, 
310. 

Objection  for  variance,  how  taken*  Bee 
Yaiianoe,  II. 

b.  Demurrer  to  Evidence. 

594.  Practice  of  demurrer  to  eyidence  con- 
sidered.   (Ringgold  y.  Hayen,  1  Cal.  108.) 

595.  Upon  plaintiff's  statement  of  his  case 
the  court  intmiates  that  conceding  the  facts 
he  cannot  recover,  and  the  plaintiffthen  offers 
to  proye  his  allegations ;  whereupon  defend- 
ant admits  they  could  be  proved,  and  demurs 
to  the  evidence.  Held,  that  this  is  not  a  de- 
murrer to  the  eyidence.  It  is  rather  deciding 
the  case  on  the  demurrer,  or  as  on  demurrer 
to  the  complaint,  or  as  on  motion  for  nonsuit. 
(Snodgrass  v.  Ricketts,  18  Cal.  859.) 

0.  Renewal  of  Objections  on  Repetition  of 

Questions. 

596.  When  same  eyidence  has  been  sev- 
eral times  objected  to  and  ruled  out  by  the 
court  there  is  no  need  to  repeat  the  objection 
on  eyery  repetition  of  the  question.  The  ob- 
jection maybe  treated  as  continuing,  unless 
something  occurs  to  show  that  it  is  waiyed. 
(People  V.  Melvane,  89  Cal.  614.) 

597.  When  a  question  upon  which  a  ruling 
is  made  and  an  exception  taken  is  not  an- 
swered, and  similar  ouestions  are  immediately 
asked  and  answered,  with  a  change  only  in 
the  form  of  the  phraseology,  but  without  a 
renewal  of  the  objection,  the  party  objecting 
should  neyertheless  have  the  benefit  of  his 
objection  and  exceptions.  (Magee  v.  N.  P.  C. 
R.  R.  Co.,  78  CaL  430.) 

598.  When   an   attorney  has  clearly  and 

Eointedly  objected  several  times  to  a  certain 
ne  or  class  of  testimony,  and  the  objection  is 
oyerruled,  he  is  not  required  to  repeat  the  ob- 
jection to  every  question  of  the  kmd  objected 
to.  When  objections  have  been  spedncally 
made  that  certain  questions  asked  called  for 
P|riyileged  communications,  the  objection  to 
similar  questions  that  they  are  incompetent 
is,  under  the  circumstances,  sufficiently  broad 
to  raise  the  objection  that  the  communica- 
tions were  prohibited  by  law  as  being  priv- 
ileged.   (People  v.  Mullings,  83  Cal.  138.) 

599.  Where  a  question  as  to  a  particular 
wrongful  act  is  asked  and  objected  to,  and  the 
court  states  to  counsel  what  he  ma^  ask,  and 
he  proceeds  to  ask  further  questions  as  di- 
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rected  by  the  court,  but  within  the  objection 
abeady  made,  a  farther  objection  to  each  of 
the  qaestiona  bo  asked  is  not  necessary  to 
raise  the  qnestion  of  the  competency  or  rele- 
yancy  of  l£e  evidence  in  this  court.  (Sharon 
T.  Sharon,  79  Cal.6S8.) 

d.  Time   of   Making;    Effect  of   Fftilure  to 

Make. 

600.  Objection    to  sufficiency  of  evidence 
should  be  made  at  time  the  same  is  offered  to 


Cited  61  CaL  542. 


601.  In  not  making  objections  to  admissions 
of  defendant  at  proper  time,  the  onus  of  prov- 
ing the  ground  of  such  objection  is  thrown 
upon  the  defendant.  (People  v.  Bodriguei, 
10  Cal.  60.) 

Objection  to  evidence  must  be  seasonable. 
See  Privileged  Ck>mmunications,  14. 

Objection  when  to  be  made.  See  Eject- 
ment. 867. 

Objection  must  be  taken  at  time.  See 
Ejectment,  -74. 

Objection  to  cannot  be  first  raised  on  mo- 
tion for  new  trial.    See  New  Trial,  545,  etseq. 

Objection  to  ruling  on  evidence  first  taken 
on  appeaL    See  Appeals,  XI,  14,  f. 

Hypothetical  question  must  be  objected  to 
below.    See  Appeals,  2S61. 

602.  If  a  record  that  has  not  been  pleaded 
is  offered  in  evidence  as  an  estoppel,  and  no 
objection  is  made  at  the  time  that  the  record 
has  not  been  specially  pleaded,  the  objection 
is  deemed  waived.  (Fiandreau  v.  Downey, 
23  Cal.  354.) 

603.  Where  a  paper  is  introduced  as  evi- 
dence of  payment,  and  no  objection  is  made 
at  the  trial  at  nisi  prius  to  its  sufficiency  to 
l>rove  the  payment,  the  want  of  such  objec- 
tion is  equivalent  to  an  admission  of  its  suffi- 
ciency.   (Goodale  v.  West,  5  Cal.  839.) 

604.  Courts  will  not  permit  a  party  to  give 
an  apparent  acquiescence  in  the  admission  of 
evidence  which  will  oi>erate  to  mislead  or 
entrap  his  adversary.  (Ooodale  ▼•  West,  5 
Cal.  339.) 

605.  Inadmissible  evidence,  if  admitted 
without  objection,  is  sufficient  proof  of  the 
fact  to  which  it  relates.  (Prentice  v.  Miller, 
82  Cal.  570.) 

606.  It  is  not  error  to  admit  irrelevant  testi- 
mony if  an  objection  that  it  is  irrelevant  is 
not  made.  (Boper  v.  McFadden,  48  Cal. 
846.) 

607.  The  &ilure  to  make  objection  to  a  sig- 
nature when  it  is  offered  in  evidence  is  an  ad- 
mission of  its  genuineness,  and  equivalent  to 

firoof  thereof.     (Burnett  v.  Lyford,  93  Cal. 
14.) 

608.  The  admission  of  incompetent  evi- 
dence, if  not  objected  to  at  the  trial,  cannot 
be  assigned  as  error  on  a  motion  for  a  new 
triaL  (Bullard  v.  Stone.  67  Cal.  477,  cited  93 
Cal.  117;  McCloud  v.  O'Neall,  16  Cal.  392, 
cited  23  CaL  60,  29  Cal.  223,  81  Cal.  91,  84 
Cal.  70, 14  Nev.  427.) 

609.  In  such  cases  that  which  vitiates  the 
verdict  is  the  error  of  the  court  in  admitting 


the  evidence;  and  if  the  jMirty  seeking  to  set 
aside  the  verdict  be  not  in  position  to  take 
advantage  of  this  error,  he  cannot  object  that 
the  evidence  was  improperly  admitted.  (Mo 
Cloud  V.  O'NeaU,  16  Cat.  392.) 

610.  The  reception,  without  objection,  of 
some  evidence  of  a  prior  right  of  a  defendant 
which  is  without  the  issues  made  by  the 
pleadii^,  where  the  court^  upon  objection  of 
the  plamtiff ,  expressly  denied  the  right  of  the 
defendant  to  amend,  so  that  that  evidence 
might  become  germane  to  the  issues,  and 
where  the  issue  not  made  was  not  actually 
and  intentionally  tried  by  acquiescence  of  the 
plaintiff,  does  not  estop  the  plaintiff  from 
urging  that  the  evidence  received  was  with- 
out the  issues,  and  that  the  court  did  not  err 
in  not  finding  upon  the  issue  not  pleaded. 
(Wixon  ▼.  Devine,  91  Cal.  477.) 

Failure  to  object  to  secondary  evidence. 
See  ante,  II,  4. 

Failure  to  object  to  improper  question 
waives  erro  *.    See  Witnesses,  8^. 

Waiver  of  statute  of  frauds  by  failure  to 
object  to  evidence.    See  Statute  of  Frauds, 

e.  Rulings  on. 

611.  If  rulinff  of  court  on  admission  of  tea* 
timony  is  right  when  made  it  cannot  be 
rendered  erroneous  by  testimony  afterwards 
introduced.   (Depuy  v.  Williams,  26  Cal.  309.) 

612.  There  is  little,  if  any,  practical  differ- 
ence between  court  ruling  out  testimony  upoa 
the  strength  of  a  &tct  proven  to  the  court, 
and  permitting  the  case  to  go  to  the  jury,  ana 
then  denying  effect  to  such  testimony  upon 
proof  of  the  same  fact.  (Tryon  v.  Sutton,  13 
C^.  490.) 

613.  The  better  practice  is  for  the  trial 
court  to  rule  upon  questions  involving  the  ad- 
missibility of  evidence  as  they  arise,  unless 
the  determination  of  the  merits  of  the  case 
depends  upon  the  ruling.  Whether  the  prac- 
tice of  reserving  rulings  is  ground  for  reversal 
in  any  given  case  must  depend  upon  the  par- 
ticular circumstances  of  the  case.  (Martin  ▼• 
Lloyd,  94  Cal.  195.) 

614.  When,  in  the  progress  of  a  trial,  evi- 
dence is  reserved  subject  to  further  considera- 
tion and  future  decision  as  to  its  admissibility , 
it  is  the  duty  of  the  judge,  when  the  decision 
is  made,  to  distinctly  and  expressly  rule  upon 
it  one  way  or  the  other.  Such  reservations 
should  not  be  made  without  the  consent  of 
parties,  in  cases  where  the  consequences  of 
the  ruling  might  be  obviated  by  other  evi- 
dence by  the  party  against  whom  the  ruling 
is  finally  made.  (Sharp  v.  Lumley,  84  CaU 
611.) 

615.  It  is  the  better  practice  to  decide  on 
the  admissibility  of  evidence  when  it  is  of- 
fered ;  but  if  the  rule  be  departed  from  it  is 
the  duty  of  the  court  at  a  subsequent  stage 
of  the  case  to  rule  upon  the  point  distinctly, 
and  if  the  evidence  be  excluded  to  state  on 
what  ground.  (Mayo  v.  MazeauXi  88  CaU 
442.) 

Cited  94  Cal.  204. 

616.  The  court  reserved  its  ruling  upon  de- 
fendant's objection  to  the  assessment,  and 
afterwards  failed  to  rule.    Held,  this  was 
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crroTy  and  for  this  reason  the  judgment  and 
order  denying  a  new  trial  reversed.  cCitj  of 
Stockton  T.  Donham,  59  Oal.  609.) 

617.  Where  the  rolins  ui>on  an  objection  to 
a  Qoestion  is  reserved  oy  the  court,  and  the 
defendant  does  not  afterwards  ask  for  or  make 
any  effort  to  obtain  a  ruling  upon  the  objec- 
tion, or  move  to  strike  out  the  answer  to  the 
question,  the  ruling  xxpon  which  has  been  re- 
served, the  le^l  presumption  is  that  a  ruling 
has  been  waived.  (People  v.  Westlake,  & 
Cal.  303.) 

618.  A  statement  to  counsel  of  the  reasons 
for  a  ruling  on  evidence  is  not  addressed  to  the 
jury,  and  if  such  statement  is  called  for  by 
the  offer  of  counsel,  and  contains  no  reflection 
upon  the  defendant,  it  is  not  improper,  al- 
though the  court  states  certain  facts  which, 
in  its  opinion,  the  evidence  tended  to  show. 
(People  V.  McLean,  84  Oal.  480.) 

619.  It  is  prejudicial  error  for  the  court,  in 
the  presence  and  hearing  of  the  jury,  when 
ruling  upon  an  objection  to  the  admission  in 
evidence  of  a  letter  written  by  the  thief  to  the 
defendant,  in  commenting  upon  the  testimonv 
ci  the  defendant  in  relation  to  it,  to  remark 
that  "she  had  contradicted  herself  several 
times  in  the  record,"  and  to  reiterate  such  re- 
mark, after  an  exception  bv  the  defendant, 
with  the  additional  remark  that  ''that  is  the 
chief  reason  why  I  admit  those  letters  in  evi- 
dence." Such  remarks,  being  unretracted 
and  unexplained,  amounted  to  a  statement  of 
the  opinion  of  the  court  that  the  witness  had 
sworn  falsely,  and  was  in  effect  charg^lng  the 
jury  as  to  matters  of  fact.  (People  y.  Wiilard, 
92  Cal.  482.) 

Ruling  on  objection,  what  Is  not.     See 

WinaTlfe. 

Exclusion  sustained  if  prox>er  on  any  ground. 
See  Appeals,  1965. 

f.  Exceptions  to  Rulings  on. 

620.  When  error  is  alleged  in  the  exclusion 
of  testimony  it  must  clearly  appear  on  the 
face  of  tiie  exception  that  the  testimony  was 
not  that  possibly  it  might  have  been  relevant, 
but  that  It  clearly  was.  (Oohn  v.  Mulford,  15 
OaLSO.) 

621.  An  exception  showing  that  the  court 
ruled  out  the  proffered  statements  of  the 
vendor  of  personal  property  subsequent  to  his 
sale,  vrithout  showing  what  the  statements 
were,  is  insufficient.  The  exception  must 
show  the  statements  to  have  some  pertinency 
to  the  matters  in  issue.  (Oohn  v.  Mulford,  15 
Cal.  50.) 

622.  Ruling  upon  admission  of  evidence  in 
absence  of  party  who  has  failed  to  appear  at 
the  trial  is  not  an  order  made  in  the  absence 
of  a  {Muiy  deemed  excepted  to,  within  the 
meaning  of  section  647  of  the  Ckxie  of  Civil 
Procedure.  The  failure  of  the  party  to  be 
present  and  to  except  to  the  admission  of  sec- 
ondary evidence,  upon  the  ground  that  it  is 
not  the  beet  evidence,  will  preclude  the  urging 
of  error  in  that  respect  upon  appeal,  though 
it  is  the  duty  of  the  trial  court,  when  only  one 
iide  is  represented  at  the  trial,  to  insist  upon 
the  best  evidence  attainable.  (McGuire  v. 
Drew,  8S  Gal.  225.) 

In  a  criminal   case  the  defendant's 


counsel  offered  to  question  a  witness  as  to  her 
husband  having,  at  her  instance,  approached 
the  defendant's  friends  for  the  purpose  of  ob- 
taining money  from  him.  The  proffer  was 
denied  by  the  court  "  for  the  present."  No 
exception  was  reserved,  the  proffer  was  not 
subsequently  renewed,  and  no  effort  was  made 
to  obtain  an  ultimate  decision  on  the  point. 
Held,  that  it  must  be  considered  as  waived. 
(People  V.  Sanford,  43  Oal,  29.) 
Cited  62  Oal.  309. 

624.  If  an  objection  is  taken  to  evidence  by 
counsel,  and  the  objection  is  overruled  by  the 
court,  and  no  exception  is  taken  to  the  ruling, 
the  presumption  is  that  the  counsel  acquiesced 
in  the  ruling.  (Turner  v.  Tuolumne  County 
Water  Co.,  &  Cal.  397.) 

Cited  34  Cal.  586 ;  2  Idaho,  88. 

625.  Refusal  of  court  to  hear  evidence,  where 
there  is  no  dispute  as  to  the  fact  sought  to  be 
proven,  is  not  error  for  which  the  judgment 
should  be  reversed,  if  there  was  no  formal 
offer  to  prove  the  fact,  and  no  question  asked 
and  disallowed  upon  which  an  exception  could 
have  been  reserved.  (Guardianship  of  Esch- 
rich,  85  Cal.  98.) 

Exceptions  to  evidence  on  trials  before  ref- 
erees.   See  Reference,  34. 

Nonsuit  is  not  waiver  of  exceptions  to  evi- 
dence.   Bee  Nonsuit,  8. 

g.  Effect  of  Rejection  on  Party  Objecting. 

626.  If  plaintiff  offers  competent  testimony 
to  prove  certain  facts,  and  it  is  rejected  by  the 
court  on  the  objection  of  the  defendant,  the 
defendant  will  not  afterwards  be  permitted  to 
allege  that  the  plaintiff  failed  to  prove  the 
facts  embraced  in  the  offer.  (Thompson  v. 
McKay,  41  Cal.  221.) 

7.  Sinking  Out  £¥ide/ie0. 

627.  Court  may,  of  its  own  motion,  strike 
out  and  instruct  the  jury  to  disr^urd  the  il- 
legal testimony  of  a  witness,  although  ren* 
dered  without  objection  from  the  opposite 
party.    (Parker  v.  Smith,  4  Cal.  105.) 

Cited  89  Cal.  166. 

628.  Partv  moving  to  strike  out  answer 
must  specify  his  objections  to  the  answer 
with  the  like  particularity  as  in  an  objection 
to  a  question.  (Sill  v.  Reese,  47  Cal.  294,  cited 
50  Oal.  181,  72  Cal.  583;  Henry  v.  Southern 
Pac.  R.  R.  Co.,  50  Cal.  176.) 

629.  Where  testimony  is  admitted,  some  of 
which  is  relevant  and  competent,  and  inter- 
min{;led  with  that  which  is  improper,  a 
motion  to  strike  out  should  be  directea  with 
such  precision  to  the  portion  attached  that  no 
uncertainty  may  remain  as  to  the  testimony 
challenged ;  otherwise,  a  refusal  to  strike  out 
is  not  en*or.  (Hellman  v.  McWiiliams,  70 
Cal.  449.) 

630.  The  court  has  a  right,  and  it  is  its 
duty,  to  give  opposite  counsel  a  chance  to 
object  to  a  question  which  has  been  answered 
too  quickly,  and  to  strike  out  the  answer  for 
such  purpose;  and  where  a  witness  answers 
a  question  too  quickly  to  give  an  opportunity 
for  an  objection  before  the  answer  is  given, 
and  the  court,  upon  motion,  strikes  out  the 
answer,  on  grounds  of  objection  to  the  ques- 
tion, and  an  exception  is  taken  to  such  ruling, 
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hat  no  forOifir  objection  is  made  to  the  ques- 
tion after  each  ruling,  the  question  itself 
remains  onchallenged,  and  the  passing;  of  the 
examining  counsel  to  another  question  is  a 
waiver  of  the  former  question,  and  his  excep- 
tion to  tiie  striking  out  of  the  answer  is  not 
well  taken.    (Barkly  t.  Copeland,  86  Gal.  483.) 

831.  The  practice,  whether  in  civil  or  crim- 
inal cases,  of  deliberately  i)ermitting  evidence 
to  be  given  without  objection  in  the  first  in- 
stance, and  then  moving  to  strike  it  out  on 
grounds  which  might  readily  have  been 
availed  of  to  exclude  it  when  offered,  is  not 
to  be  tolerated.  (People  v.  Rolfe,  61  Oal.  540, 
cited  85  Gal.  426;  People  v.  Long,  4S  Cal.  444, 
cited  61  Cal.  542,  62  Cal.  145,  69  Cal.  128, 
84  Cal.  485,  85  OaL  426,  94  Oal.  258,  100  Cal. 
588.) 

632.  An  objection  to  testimony  as  hearsay 
and  incompetent  cannot  be  taken  for  the  first 
time  by  a  motion  to  stxike  it  out.  (People  v. 
Kelson,  85  Cal.  421.) 

638.  If  the  defendant  makes  no  objection 
to  evidence  when  it  is  offered,  but  moves  to 
strike  it  out  after  it  is  in,  it  is  not  error  to 
deny  the  motion,  although  the  evidence  would 
have  been  excluded  had  objection  to  it  been 
taken  in  season.  (People  v.  Samario,  84  Gal. 
484.) 
Cited  94  Cal.  258;  100  Cal.  588. 

684.  Testimony  taken  at  the  preliminary 
examination  of  the  defendant  will  not  be 
stricken  out  at  the  trial  upon  motion  of  the 
defendant  where  no  grounds  for  the  motion 
were  stated,  and  no  objection  to  the  testimony 
was  taken  at  the  preliminary  examination  or 
at  the  trial.    (People  v.  Nelson,  85  Cal.  421.) 

635.  The  court  below  denied  defendant's 
motion  to  strike  out  the  evidence  of  certain 
witnesses  for  the  prosecution,  to  which  no  ob- 
jection had  been  made.  Held,  that  in  such  a 
case  a  motion  to  strike  out  should  not  be  al- 
lowed.   (People  V.  Rolfe,  61  Cal.  540.) 

636.  A  motion  to  strike  out  evidence  not 
previously  objected  to  is  addressed  to  the 
sound  legal  discretion  of  the  court,  and  may 
be  properly  denied  if  made  on  account  of  the 
absence  of  preliminary  proof,  or  is  addressed 
to  evidence  of  an  irrelevant  or  immaterial 
fact,  but  should  be  granted  when  the  objec- 
tion is  not  technical,  but  substantial,  and  the 
justice  of  the  case  required  the  rejection  of 
incompetent  hearsay  evidence  or  inherently 
illegal  testimony  as  to  a  material  fact.  (Peo- 
ple V.  WaUace,  89  Cal.  158.) 

637.  If  a  party  claiming  under  a  contract, 
required  by  the  statute  of  firauds  to  be  in  writ- 
ing, be  permitted  without  objection  to  prove 
a  contract  by  parol,  and  a  motion  be  after- 
wards made  to  strike  out  the  testimony  on  the 
ground  that  the  contract  was  not  in  writing, 
the  fact  that  the  evidence  is  already  before  the 
jury  without  objection  is  a  sufficient  answer 
to  such  motion.  (Livermore  v.  Stine,  43  Cal. 
274.) 

Cited  63  Cal.  145 ;  77  Cal.  81. 

638.  Where  parol  evidence  is  given  of  cer- 
tain regulations  of  miners,  and  it  does  not  ap- 
pear until  the  cross-examination  of  the  witness 
that  the  regulations  were  in  writing,  the 
proper  course  to  pursue,  if  any  objection  is 


taken  to  the  evidence,  is  by  motion  to  strike 
it  out.    (Eiler  v.  Kimbia,  10  Cal.  267.) 
Cited  28  Cal.  248. 


639.  It  is  not  error  to  strike  oat  portions  of 
testimony  as  are  mere  matters  of  opinion  as 
to  facts  not  observed^  drawn  from  facts  fully 
stated  by  the  witness.  (HoUister  v.  Oordero, 
76  Cal.  649.) 

640.  Motion  to  strike  out  evidence  because 
it  is  irrelevant  and  immaterial  riiould  not  be 
granted  unless  it  is  clearly  of  that  character. 
(Chester  v.  Bakersfield  T.  H.  Assn.,  64  Gal. 
42;  Emeric  v.  Alvarado,  64  Cal.  529.) 

641.  That  witness  who  has  testified  to  con- 
versation is  not  positive  that  person  with 
whom  he  had  such  conversation  was  the 
party,  but  gives  it  as  his  opinion  that  she 
was,  his  testimony  cannot  be  stricken  out  on 
the  ground  that  he  has  not  identified  the  per- 
son. Whether  he  has  or  not  goes  to  the 
weight  to  be  given  to  the  evidence,  and  not  to 
its  competency  or  relevancy.  (Sharon  v. 
Sharon,  79  Cal.  633.) 

642.  It  is  not  error  for  the  court  to  refuse 
to  strike  out  evidence,  some  of  which  is  ad- 
missible. The  motion  should  be  directed  ex- 
clusively to  the  objectionable  testimony. 
(Chester  v.  Bower,  55  Cal.  46.) 

Cited  16  Cr.  347. 

643.  Where  motion  was  made  on  sufficient 
grounds,  if  true  in  fact,  but  where  the  truth 
of  such  giounds  was  involved  in  the  issues  on 
trial  before  the  jury,  held,  that  the  denial  of 
the  motion  ana  the  submission  of  the  evi- 
dence to  the  jury,  accompanied  by  appropriate 
instructions,  was  proper.  (King  v.  I)avis» 
34  Gal.  100.) 

644.  It  is  not  error  on  motion  of  the  de- 
fenduit  to  refuse  to  strike  out  statements  of  a 
witness  for  the  proeecution  as  to  the  reason 
why  he  had  the  defendant  arrested,  where 
the  statements  are  directly  resj^nsive  to 
questions  asked  on  cross-examination  by  the 
defendant's  counsel.  (People  v.  McNamara, 
94  Cal.  509.) 

645.  A  party  calling  a  witness  is  not  entitled 
to  have  an  answer  to  a  question  asked  on  the 
direct  examination  stricken  out,  on  the  ground 
that  it  is  hearsay,  if  the  answer  is  responsive 
to  the  question.    (Bjrrne  v.  Reed,  75  Cal.  277.) 

646.  The  refusal  of  the  court  to  strike  out 
an  answer  of  a  witness  for  the  prosecution,  on 
his  redirect  examination,  that  ne  had  known 
the  defendant  **  since  he  was  at  San  Quentin,'' 
is  not  a  material  error,  where  the  witness  had 
said  the  same  thing  on  his  cross-examination 
by  the  defendants  counsel,  without  any 
objection  being  made  to  it.  (People  v.  Dollor, 
89  Cal.  513.) 

647.  It  is  not  prejudicial  error  to  strike  out 
the  testimony  of  a  witness,  given  when  re- 
called, as  to  matters  concerning  which  he  has 
already  testified  upon  his  previous  examina- 
tion.   (Spear  v.  Lyon,  89  (Jal.  36.) 

648.  A  party  to  an  action  who  introduces 
testimony  which,  in  the  face  of  an  objection, 
would  be  incompetent,  cannot,  upon  discover- 
ing that  it  militates  against  him,  strike  it  out 
without  the  consent  of  the  opposite  party. 
(Wheelcock  v.  (Sodfrey,  100  Cal.  578.) 

649.  Evidence  which  is  stricken  out  cannot 
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be  oonsidered  opon  a  question  whether  there 
m  eTidenoe  Bamcient  to  juBtify  the  yerdict. 
(Golden  Gate  M.  dc  M.  Go.  v.  Joahna  Hendy 
M.  Works,  82  Gal.  184.) 

Error  in  admitting,  curing  by  striking  out. 
See  post,  X,  8. 

Striking  out  evidence  of  conversation  with 
third  person.    See  ante,  295. 

Gaation  to  jury  on  striking  out.  See  ante, 
456. 

Striking  oat  hearsay.    See  Criminal  Law, 


out  leading  question.  See  Wit- 
j.Vl,4. 

Striking  out  secondary  evidence.  See 
Mines  ana  Mining,  440. 

Refusal  to  strike  out  harmless  answer.  See 
Appeals,  2071. 

JBxpertin  condemnation,  striking  out  evi- 
dence of,  when  error.  See  Eminent  Domain, 
180. 

Motion  to  strike  out,  when  to  be  made. 
See  Witnesses,  60. 

8,  Error  in  Admitting  or  Rojoeting,  Whoa  Imma" 
toriai,  and  How  Cu rod;  Mow  THai  and  Uppoal. 

660.  There  is  no  error  in  rejecting  testi- 
mony which  in  no  wa^r  can  be  of  benefit  to 
the  party  who  seeks  to  introduce  it.  (Brum- 
■gimv.  Bradshaw,  89  Cal.  24.) 

851.  Where  question,  the  answer  to  which 
could  not  parejudice  defendant,  or  one  to  which 
no  answer  is  given,  \b  objected  to  by  defend- 
ant and  improperly  admitted  by  the  court, 
the  error  is  immaterial.  (People  v.  Dennis, 
39  Cal.  825.) 

852.  If  it  is  the  theory  of  the  defendant  in 
an  action  that  a  certain  jMrson  has  acquired 
the  title  to  real  estate  he  is  not  injured  if  the 
plaintiff  proves  such  to  be  the  case  by  parol 
mstead  of  written  testimony,  especially  if  the 
written  evidence  is  also  introduced,  and  the 
parol  testimony  does  not  add  to  or  contradict 
It    (Hobbs  v.  Duff,  48  GaL  485.) 

853.  If  the  court  erroneously  rules  that 
certain  evidence  is  admissible  the  opposite 
party  is  not  prejudiced  thereby,  unless  the 
ralins  is  followed  by  the  introduction  of  the 
objectionable  testimony.  (Treat  v.  Beilly,  85 
CU.  129.) 

864.  Where  one  of  two  defendants  in  an 
action  for  malicious  prosecution  was  granted 
a  new  trial,  and  the  other  defendant  was  called 
ss  a  witness  for  the  plaintiff  upon  the  new 
trial,  and  a  portion  of  his  former  testimony 
was  read  to  him  for  the  purpose  of  refreshing 
his  memory,  and  he  was  asked,  against  the 
objection  of  the  defendant,  if  he  had  so  tes- 
tified, but  he  did  not  answer,  and  what  was 
read  as  his  former  testimony^  was  afterward 
ftricken  out  by  the  court,  and  it  also  appeared 
that  such  testimony  contained  nothine  preju- 
dicial to  the  defenoant  which  the  defendant 
had  not  admitted  in  his  own  testimony,  no 
pr^dicial  error  was  thereby  committed. 
fDawson  v.  Schloss,  93  Cal.  194.) 

855.  When  question,  even  if  objectionable, 
10  not  answer^,  an  objection  to  it  becomes  a 
mere  abstraction,  and  no  injury  is  done  to  the 
party  ezoepting.    (People  v.^fv  illiams,  45  Cal. 


858.  When  irrelevant  testimony  is  offered 
by  one  party,  in  the  course  of  a  trial,  and  ob- 
jected to  by  the  other,  and  is  admitted  by  the 
court,  under  the  objection,  and  afterwards, 
before  the  close  of  the  trial,  the  party  intro- 
ducine  the  evidence  asks  leave  to  withdraw  it, 
and  the  other  party  objects,  and  the  court, 
under  the  objection,  refuses  leave,  held,  that 
this  last  objection  was  a  waiver  of  the  first, 
and  cured  the  error.  (Mitchell  v.  Davis,  23 
Cal.  381.) 

857.  Error  in  ruling  out  a  question  is  not 
prejudicial  if  the  question  has  already  been 
testified  to.  (Davis  v.  Baugh,  59  Cal.  568, 
578.) 

658.  The  exclusion  of  the  testimony  of  one 
witness  as  to  a  fact  which  has  been  proved 
b^  the  uncontradicted  testimony  of  another 
witness  is  not  a  prejudicial  error;  for  the 
direct  evidence  of  one  witness  who  is  entitled 
to  full  credit  is  sufficient  for  proof  of  anv  fact 
except  perjury  and  treason.  (People  v.  West- 
lake,  62 Cal.  803.) 

859.  The  admission  of  parol  evidence  as  to 
the  contents  of  an  insurance  policy,  the  con- 
tents of  which  are  admitted  by  the  pleadings, 
is  a  harmless  error  if  the  testimony  does  not 
contradict  any  fact  admitted  bv  the  plead- 
ings.   (Gurran  v.  Kennedy,  89  CJal.  98.) 

680.  The  admission  by  the  court,  under  the 
objection  of  defendants,  of  improper  evidence 
offered  bv  plaintiff  to  prove  a  fact  alleged  in 
his  complamt,  and  not  denied  in  the  answer,  is 
no  cause  for  granting  a  new  trial.  (Wells  y. 
McPike,  21  Cal.  215.) 

661.  Admission  of  hears^  testimony  to  fact 
admitted  by  both  parties  is  not  error.  (Will- 
iams v.  Chad  bourne,  6  Cal.  559.) 

662.  Error  in  sustaining  an  objection  to  evi- 
dence is  cured  by  the  subsemient  admission 
of  substantially  the  same  evidence.  (Robin- 
son V.  Nevada  Bank,  81  Gal.  106 ;  Gruell  v. 
Spooner,  71  Cal.  493.) 

668.  Error  in  admitting  hearsay  evidence  of 
a  certain  fact  is  cured  if  the  defendant  subse- 
quently testifies  to  the  same  effect.  (People 
v.  Marseiler,  70  Cal.  98.) 

664.  Error  in  refusing  to  permit  a  witness 
to  answer  a  proper  question  becomes  imma- 
terial by  the  introduction  of  the  same  matter 
to  which  the  question  was  pointed  under  a 
subsequent  interrogatory.  (Real  del  Monte 
G.  G.  6l  8.  M.  Co.  V.  Thompson,^  Gal.  542.) 

665.  A  party  is  not  injured  by  a  refusal  to 
strike  out  exceptional  testimony  if  the  same 
party  afterwards  introduces  the  same  testi- 
mony, or  if  counsel  afterwards  concede  the 
facts  stated  in  such  testimony.  (Treat  v. 
Reilly,  35  Cal.  129.) 

666.  Where  a  judgment-roll  is  erroneously 
received  in  evidence  on  behalf  of  the  plaintiff, 
upon  objection  of  the  defendant,  the  defend- 
ant waives  his  right  to  object  to  the  ruling  if 
he  subsequently  offers  the  same  judgment-roll 
in  evidence  as  a  bar  to  the  action^  (Calan- 
chini  V.  Branstetter,  96  Cal.  612.) 

667.  If  the  court,  on  the  objection  of  one 
of  the  parties,  refuses  to  allow  a  witness 
to  answer  a  question,  and  the  matter  about 
which  he  is  asked  is  afterwards  fully  ex- 
plained by  other  witnesses,  the  error,  if  any. 
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ii  cored.     (Byrne  v.  Janaen,  60  Cal.  024; 
Wing  Ghong  y.  Loe  Angeles,  47  Oal.  531.) 

668.  In  an  action  to  set  aside  a  sale  as 
fraudulent  evidence  introduced  by  the  de- 
fendant tending  to  show  that  the  sale  was  free 
from  actual  fraud  or  intent  to  defraud  is  with- 
out prejudice  to  the  plaintiff,  if  the  latter 
admits  on  the  tJ^aX  that  there  was  no  actual 
fraud.    (Hogan  y.  Cowell,  73  Cal.  211.) 

669.  The  admission  in  eyidence  of  a  state- 
ment by  the  person  alleged  to  haye  been 
assaultea,  made  without  the  presence  of  the 
defendant  and  about  two  hours  after  the  as- 
sault, to  the  effect  that  he  was  shot  without 
indicating  by  whom  the  shot  was  fired,  is  not 
prejudicial  to  the  defendant  if  the  latter  ad- 
mits when  testifying  in  his  own  behalf  to 
havinff  fired  the  shot  complained  of*  (Peo- 
ple y.  Marseiler,  70  Oal.  98.) 

670.  If  a  witness  on  behalf  of  the  plaintiff 
is  erroneously  permitted  to  testi^  to  a  part 
only  of  a  conyersation  of  the  defendant,  the 
error  does  not  prejudice  the  defendant  if  he 
testifies  to  the  remainder  of  the  conyersation. 
(People  y.  Keith,  60  Gal.  137.) 

Gited  77  Gal.  606. 

671.  If  the  court  errs  in  refusing  to  allow  a 
witness  to  be  examined  on  certain  matters 
the  error  is  cured  by  subsequently  allowing 
the  witness  to  be  examined  on  the  same  mat- 
ters. (Conroy  y.  Duane,  45  Gal.  598 ;  People 
y.  Woody,  48  Gal.  80;  Branson  y.  Garuthers, 
49  Gal.  874 ;  Ghidester  y.  Gonsolidated  Ditch 
Go.,  59  Gal.  197;  People  y.  Salorse,  62  Gal. 
139;  People  y.  Fong  Ah  Sing,  70  Gal.  8;  Gon- 
BoHdated  Nat.  Bfck  y.  P.  G.  8.  8.  Go.,  95 
Gal.  1.) 

672.  Error  of  the  court  in  striking  out  com- 
petent testimony  is  cured  b^  the  witness  being 
subsequently  recalled  and  giving  substantially 
the  same  testimony  without  objection.  (Gil- 
laspie  y.  Hagans,  90  Gal.  90.) 

673.  Error  in  admitting  eyidence  without 
requisite  preliminary  or  connecting  proof  is 
cured  by  the  subsequent  admission  of  such 
prooL  (Robinson  y.  Neyada  Bank,  81  Gal. 
106.) 

674.  If,  on  the  trial  of  a  criminal  case,  the 
court  erroneously  rejects  testimony  offered  by 
the  defense,  and  the  testimony  is  closed,  and 
the  court  adjourns  until  the  next  day,  and 
upon  the  meeting  of  the  court  on  the  next 
day  it  offers  to  allow  the  rejected  testimony 
and  to  giye  time  to  defendant  to  send  for  his 
witness,  or  to  allow  him  to  read  the  testimony 
taken  down  by  the  clerk  on  a  former  trial, 
and  he  elects  to  read,  and  does  read  the  testi- 
mony taken  down,  the  Judgment  will  not  be 
reyersed  because  of  the  nrst  error.  (People  y. 
Henderson,  28  Gal.  465.) 

675.  If  the  court  errs  in  the  admission  of 
testimony  during  the  trial,  but  afterwards  in- 
structs the  jury  to  disregard  such  testimony, 
the  error  is  not  sufficient  to  entitle  the  party 
objecting  to  the  testimony  to  a  new  trial. 
(Union  Water  Go.  y.  Grary,  25  Gal.  504 ;  Ren- 
ton,  Holmes  &  Go.  y.  Monnier,  77  Gal.  449.) 

676.  When,  in  the  course  of  a  trial  im- 
proper testimony  is  offered  by  one  party,  and 
objected  to  by  the  other,  and  admitted  oy  the 
court,  and  the  court  afterwards  strikes  ont 


the  testimony  and  directs  the  jury  to  disre- 
gard it,  the  error  in  admitting  the  eyidence  is 
cured,  and  affords  no  valid  ground  for  reyers- 
ing  the  judgment.  (Ward  y.  Preston,  23  Gal. 
468;  People  y.  Hoy  Yen,  34  Gal.  176;  People 
y.  Majors,  65  Gal.  138.) 

677.  An  error  in  admitting  and  refusing  to 
strike  out  illegal  hearsay  eyidence,  as  to  the 
declaration  of  a  witness  respecting  the  pre- 
meditation of  the  homicide  by  the  defendant, 
is  not  cured  by  an  instruction  of  the  coun  to 
the  jury,  to  tne  effect  that  the  defendant  is 
not  bound  by  any  thing  Uie  witness  may  have 
said,  not  in  the  defendant's  presence  and 
hearing.    (People  y.  Wallace,  89  Gal.  158.) 

678.  If,  on  a  trial  before  the  court  without 
a  jury,  eyidence  is  admitted  subject  to  an  ob- 
jection made,  and  afterwards,  on  the  final 
hearing,  the  court  rejects  it,  this  is  sustaining 
the  objection,  and  the  party  objecting  cannot 
complain.    (Boper  y.  McFadden,  48  Gal.  346.) 

679.  If  the  court,  on  the  trial,  excludes 
documentary  evidence  offered  to  prove  a  cer- 
tain fact,  but  yet,  from  other  evidence,  finds 
the  fact  which  the  evidence  was  offered  to 
prove,  the  i>arty  is  not  injured  by  the  exclu- 
sion, even  if  the  evidence  was  competent. 
(Garwood  y.  Wood,  34  Gal.  248.) 

Immaterial  error  in  ruling  on  evidence. 
See  Appeals^  XI,  12^  e. 

Evidence  m  allowmg  contradictory  evidence 
when  immaterial.    See  Witnesses,  276. 

Error  in  admitting  is  cured  if  other  par^ 
produces  testimony.  See  Griminal  Law,  2005. 

Exclusion,  error  cured  where  other  testi- 
mony.   See  Adverse  Possession,  136. 

Refusal  to  allow  impeaching  evidence,  what 
does  not  cure.    See  Witnesses,  295. 

False  testimony,  new  trial  for.  See  New 
Trial,  IV,  16. 

Failure  to  volunteer  testimony  as  groond  of 
new  trial.    See  New  Trial,  IV,  18. 

Admission  or  exclusion  as  ground  of  new 
trial.    See  New  Trial,  IV,  17. 

Appealability  of  rulings  on  evidence.  See 
Appeals,  II,  17. 

Appeal,  discretion  as  to  experts,  review  oL 
See  Appeals,  XI,  13,  i. 

Appeal,  time  for,  to  present  question  of 
sufficiency  of.    See  Appeals,  IV,  8. 

Appeal,  errors  in  rulings,  how  presented 
on.    See  Appeals,  VII,  9. 

Appeal,  insufficiency  of  evidence,  how  pre- 
sented on.    See  Appeals,  VII,  10. 

Appeal,  erroneous  admission  or  exclusion 
of  evidence,  review  of  on.  See  Appeals,  XI^ 
21. 

Appeal,  review  of  evidence  on.  See  Ap- 
peals, XI,  22. 

Appeal,  presumptions  in  favor  of  rulings  on 
evidence.    See  Appeals,  XI,  24^  f. 

Appeal,  presumption  of  sufficiency  of  eyi- 
dence.   See  Apx>eals,  XI,  24,  g. 

XI.  Weight,  SnfOcieney,  and  Effect  of. 

/.  Degre9  of  Ewidonco  Roquired;  Defoet  of.  Mow 

Curod. 

680.  The  rule  applicable  to  criminal  cases 
where  the  jury  have  doubt  of  the  guilt  of  the 
accused  is  admis^ble  in  civil  cases.  (Ford  v. 
Ghambers,  19  Gal.  143.) 
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681.  As  general  rule,  where  proof  of  fact  is 
required  by  statute,  and  the  nature  or  charac- 
t«*T  of  the  evidence  for  the  purpose  is  not  spe- 
ci  led,  the  only  mode  of  making  the  proof  is 
that  prescribed  by  the  common-law  rules  of 
evidence.  (Schloss  v.  His  Creditors,  31  Cal. 
201.) 

062.  Matters  of  mere  inducement  do  not  re- 
quire strict  proofs.  (Porter  y.  Gamba,  48  Cal. 
105.) 

683.  Slight  proof,  make  out  prima  &cie  case 
when  negative  is  to  be  proved.  In  all  such 
eases  rebuttal  is  comparatively  easy,  and  is  of 
imperative  obligation.  (Russell  y.  McDowell, 
8S  &1.  70.) 

684.  Defect  of  proof  may  be  cured  by  tes- 
timony introduced  by  the  adverse  party* 
(Turner  v.  Mcllhaney,  8  Gal.  675.) 

Cited  8  OtA.  634. 

Proof,  sufficiency  of  to  submit  to  jury.  See 
Questions  of  Law  and  Fact,  5. 

Direct  evidence  of  one  witness  is  sufficient. 
Bee  ante,  658. 

Degree  of  evidence  required.  See  Criminal 
Law,  XVUI,  14,  c 

Whether  fact  proved  when  question  of  fact* 
See  Questions  of  Law  and  Fact,  4. 

Corroboration  of.  See  Marriage  and  Divorce, 
m,  4,  J. 

New  trial  to  supply  evidence.  See  New 
Trial,  IV,  19. 

New  trial,  where  material  fact  not  proved. 
See  New  Trial,  IV,  19. 

Verdict  against  evidence,  new  trial  for*  See 
New  Trial,  IV,  15,  a. 

Beversai  for  insufficiency  of  evidence.  See 
Appeals,  XI,  22,  b. 

Nonsuit,  defendant  supplying  evidence.  See 
Nonsuit,  V. 

Nonsuit,  allowing  additional  evidence  after 
motion  for.    See  Nonsuit,  VI,  8» 

Z  Weight  and  Cndi'bih'fy;  Dinregarding  Testis 

many, 

685.  It  iB  for  the  jury,  in  a  criminal  case,  to 
determine  whether  eviaence  introduced  upon 
a  given  point  amounts  to  proof  of  the  lact 
sought  to  be  proved.  (People  v.  Strong,  30 
Gal.  161.) 

686.  It  is  error  for  the  court  to  instruct  the 
jury,  in  a  criminal  case,  that  they  may  in 
their  discretion  believe  ap^urt  and  aisbeheve 
a  part  of  the  evidence.  'The  discretion  of  the 
jury  is  not  an  unlicensed  discretion,  but  is  to 
DC  conscientiously  exercised  upon  a  consider- 
ation of  all  the  nets.  (People  v.  Strong,  80 
Gal.  151.) 

687.  Whole  conversation  must  be  taken 
together,  but  the  jurv  are  not  bound  to  give 
the  same  weight  to  all  parts  of  it;  where  the 
declarations  of  a  party  m  a  conversation  are 
given  in  evidence  they  are  at  liberty  to  con- 
sider how  much,  under  the  ciroumstances,  is 
entitled  to  credit.  (Thrall  y.  Smiley,  9  Cal. 
529.) 

(MS.  Secondary  evidence  being  admitted,  it 
becomes  the  province  of  the  jury  to  judge  of 
its  credit  and  weight.  It  takes  the  place  of 
the  primary  evidence,  the  absence  of  which 
has  Deen  explained  to  the  satisfaction  of  the 
court,  and  is  entitled  to  the  same  oonsidera^ 


tion.    (Bagley  y.  Administrator  of  McMickle. 
9  Cal.  430.) 

689.  Rental  of  property  is  not  an  unerring 
criterion  of  its  value,  even  in  case  the  title  be 

Serfect,  and  it  is  less  certain  if  the  title  be 
oubtful.  It  may  be  considered,  for  the  pur- 
pose of  ascertaining  the  value  of  the  property 
rented,  but  should  not  outweigh  other  and 
direct  evidence  to  the  same  pomt.  (Kisling 
v.  Shaw,  83  Cal.  426.) 

690.  In  support  of  a  claim  that  a  verbal 
lease  had  beeu  entered  into  fifteen  years  before 
suit,  upon  which  it  was  alleged  that  payments 
had  been  made,  if  no  written  evidence  of  such 
payments  ia  claimed  to  have  been  given ;  if, 
at  every  payment  of  rent,  some  party,  by 
mere  chance,  was  present,  and  these  parties 
were  found,  and  produced  as  witnesses  at  the 
trial;  if  each  of  these  parties  should  very 
particularly  remember  remarks  made — ^the 
payment  of  rent,  the  amount  paid,  the  kind 
of  coin  in  which  it  was  paid ;  if  the  sum  paid 
amounts  to  more  than  the  sum  due  under  the 
all^^  lease;  if  these  witnesses  have  never 
thought  of  the  transactions  from  the  time  of 
their  occurrence  until  called  on  the  stand,  had 
never  spoken  to  the  plaintiff,  or  to  his  attorney, 
or  to  any  human  heinff  about  it — there  are 
such  intrmsic  improbabilities  inherent  in  the 
testimony  as  to  render  it  extremely  unsatis- 
factory when  introduced  to  support  a  stale 
claim.    (McFadden  v.  Wallace,  38  Cal.  51.) 

691.  Court  may  reject  most  positive  testi- 
mony, though  the  witness  be  not  discredited 
by  direct  testimony  impeaching  him  or  oon- 
tradictii^  his  statements.  The  inherent  im- 
probability of  his  statements  may  deny  to 
them  all  claims  to  belief.  (Blankman  v. 
Vallejo,  16  Cal.  688.) 

Cited  75  Cal.  501;  79  Cal.  41;  87  Cal.  674;  7 
Col.  89;  9  Mont.  191;  11  Mont.  273,  274. 

692.  If  illegal  evidence  is  admitted  on  the 
triid  the  court  does  not  err  in  refusing  to  find 
a  fact  proved  by  such  evidence.  (Hutchings 
v.  Casfie,  48  Cal.  152.) 

Cited  66  Cal.  564;  85  Cal.  75;  88  Cal.  453. 

693.  The  testimony  in  behalf  of  the  plain- 
tiff, though  contradicted  in  some  particulars 
by  the  testimony  of  the  defendant,  if  fully 
corroborated  in  substance  by  other  uncontra- 
dicted portions  of  the  defendant's  testimony, 
cannot  properly  be  disregarded  by  the  trial 
court,  either  in  its  decision  upon  the  trial  or 
upon  a  motion  for  a  new  trial.  (Thompson 
v.  Thompson,  88  Cal.  110.) 

Prior  declarations  in  one's  favor,  admissibil- 
ity of  to  substantiate  declarations  made  aa 
witness.    See  ante,  331. 

Positive  testimony  of  witness,  how  may  be 
overcome.    See  Witnesses,  397. 

Weight  of  evidence  is  question  for  jury. 
See  Criminal  Law,  2387,  2582;  Instructions, 
115. 

Weight  and  credibility,  instructions  as  to. 
See  Instructions,  XII,  1. 

Perjury.    See  Perjury. 

Nonsmt.    See  Nonsuit. 

3.  Burden  of  Proof. 

694.  In  ascertaining  who  has  affirmative  of 
issue,  matters  of  substance,  and  not  matters 
of  form,  li^ould  controL    The  fact  that  the 


lltS 


EVIDENCE,  XI,  ft. 


traTerae  ia  in  an  affirmative,  instead  of  a  nee- 
ative,  form  ia  immateriaL    (Scott  ▼•  Wood,  81 
Gal.  398.) 
Cited  21  Nev.  849. 

695.  Burden  is  cast  on  plaintiff  of  proving 
every  material  allegation  in  the  complaint 
which  is  denied  in  the  answer.    (Siter  v. 
Jewett,  83  Cal.  92.) 
Cited  17  Col.  471. 

096.  Burden  of  producing  preponderance  of 
evidence  is  upon  party  who  has  affirmative  of 
the  issue,  and  remains  upon  him  throughout 
the  trial.  It  is  a  different  thing  from  the 
hurden  of  making  or  meeting  a  prima  fade 
case,  which  latter  hurden  may  shift  back  and 
forth  in  the  course  of  the  triaL  (Scott  ▼. 
Wood,  81  CaL  398.) 
Cited  21  Nev.  849. 

697.  Presumption  is  against  party  who  has 
burden  of  proof,  and,  if  no  evidence  be  intro- 
duced, the  finding  should  be  in  accordance 
with  such  presumption.  If  the  court  err  as 
to  the  presumption  the  finding  is  against  the 
evidence,  and  can  be  reviewed  on  that  ground* 
(Monterey  County  ▼.  Cushing,  83  CaL  607.) 
Cited  85  ($al.  75. 

698.  He  who  avers  &ct  in  excuse  of  his  own 
malfeasance  must  prove  it.  (Le  Franc  v. 
Hewitt,  7  Cal.  186;  Finn  v.  Yallejo  St.  Wharf 
Co.,  7  Clal.  253.) 


I.  Failure  of  defendant  to  denv  charges 
in  complaint,  making  out  a  prima  tacie  case 
for  the  plaintiff,  will  throw  the  onus  on  de- 
fendant of  proving  his  affirmative  allegations. 
(Thompson  v.  Lee,  8  Cal.  275.) 

700.  Some  of  allegations  of  complaint  not 
having  been  denied^  it  was  not  error  for  the 
court  to  refuse  an  mstruction  to  the  effect 
that  the  burden  of  proof  was  on  the  plaintiffs 
to  prove  all  the  material  allegations  of  their 
complaint.    (Ellis  v.  Tone,  58  Cal.  293.) 

701.  Affirmative  matter  allied  by  defend- 
ant in  his  answer  must  be  proved*  (Osbom 
V.  Hendrickson,  8  Cal.  31.) 

Cited  94  Cal.  172. 

Abandonment,  burden  of  proof  of.  See 
Abandonment,  21. 

Accord  and  satisfaction,  burden  of  proving. 
See  Accord  and  Satisfaction,  13. 

Adverse  possession,  burden  of  proof  of.  See 
Adverse  Possession,  V,  2. 

Adverse  user,  burden  of  proof  of.  See 
Watercourses,  XIV,  2,  g^  D. 

Agent,  burden  of  proving  want  of  authority 
of.    See  Corporations,  450,  et  seq. 

Agent,  buiden  of  proving  good  faith  in  deal- 
ings between  principal  and.    See  Agency,  199. 

Agent,  ostensible  authority,  burden  of  prov- 
ing.   See  Agency,  58. 

Alteration,  burden  of  explaining.  See 
Alteration  of  Instruments,  4. 

Appurtenant,  burden  of  proving  that  ditch 
and  water  rights  are.    See  Deeds,  803. 

Assault  to  commit  murder,  burden  of  proof 
in.    See  Criminal  Law,  XXI,  7,  c 

Assessment,  burden  of  proof  of  showing. 
See  Adverse  Possession,  133. 

Attorney  and  client,  burden  of  proof  on 
dealings  between.  See  Attorney  and  Client, 
V,8. 


Ballots,  burden  of  proof  of  tampering  with. 
See  Elections,  183. 

Bank  paying  forged  check,  burden  of  prov- 
ing negligence  of  depositor.  See  Banks  and 
Banking,  09. 

Bona  fide  holder,  burden  of  proving  that 
holder  is  not.    See  Bills  and  Notes,  XvII,  1. 

Certainty  of  contract,  burden  of  proof  oL 
See  Vendor  and  Vendee,  240. 

Certificates  of  deposit,  burden  of  proof  that 
lees  than  face  value  received  for.  See  Banks 
and  Banking,  88. 

Cessation  of  work,  burden  of  proving.  See 
Mechanics'  Liens,  234. 

Charges,  burden  of  proving  necessity  for. 
SeeCoMs,  84. 

Compensation,  bniden  ofproof  of  amount 
of.    See  Eminent  Domain,  X,  6,  a. 

Condemnation  proceeding,  burden  of  prov* 
ing  necessity  for.    See  Emment  Domain,  59. 

Condemnation  proceedings,  burden  of  prov- 
ing unnecessary  injury  in.  See  Eminent  Do- 
main, 120. 

Condition,  burden  of  proving  compliance 
with.  See  Insurance,  170;  Swamp  ana  Over- 
flowed Lands,  203. 

Consideration,  burden  of  proving  want  of. 
See  Contracts,  38. 

Contest  of  allowance,  burden  of  proof  on. 
See  Estates  of  Deceased  Persons,  183,  et  seq. 

Criminal  cases,  burden  of  proof  iiL  See 
Criminal  Law.  XVUI.  14.  o. 

Damages  for  breach  of  contract,  burden  of 
proof  of.    See  Damages,  I,  1. 

Damages  in  action  for  diversion,  burden  of 
proof  of.    See  Watercourses,  436. 

Debt,  burden  of  proving  that  debt  secured. 
See  Attachments,  106. 

Dedication,  burden  of  proof  oL  See  Dedi- 
cation, VI,  2,  a. 

Defective  title,  burden  of  proof  of.  See 
Specific  Performance,  201. 

Demand  within  reasonable  time,  burden  of 
proving.    See  Bills  and  Notes,  158. 

Discharge  in  bankruptcy,  burden  of  proof. 
See  BankrupUr^  and  Insolvency,  357. 

Disqualification  of  jurors,  burden  of  show- 
ing.    Bee  Jury  and  Jurors,  V,  1. 

Division  fence,  burden  of  proof  of.  See 
Boundaries,  15. 

Elections,  burden  of  proof  where  illegal 
votes  to  be  deducted.    See  Elections,  166. 

Election,  burden  of  proof  to  show  irregu- 
larities invalidating,    dee  Elections,  174. 

Erasure  on  note,  burden  of  accounting  for. 
See  Alteration  of  Instruments,  15. 

Evidence,  burden  of  proving  that  finding  ia 
against.    See  Appeals,  2514. 

Executor,  burden  of  proving  negligence. 
See  Executors  and  Administrators,  166. 

Executor,  burden  of  proof  on  petition  to 
remove.  See  Executors  and  Admmistrators, 
96. 

Exemption,  burden  of  proof  of.  See  Ex- 
emptions, III. 

Failure  to  pay  over  money,  burden  of  proof. 
See  Bonds,  134. 

False  imprisonment,  burden  of  proof  in  ac- 
tion for.    Gee  False  Imprisonment.  7. 

False  imprisonment,  burden  of  proof  on. 
See  Criminal  Law,  1558. 

Ferrymen,  burden  of  proof  in  action  against. 
See  Ferries,  6. 
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Franchifle,  baiden  of  proof  of  rijeht  to  ex- 
«rci8e.    See  Turnpike  Companies,  &. 

Frand,  burden  of  proving.  See  Bankrnptey 
and  Iniiolvency,  280;  Frand,  128,  et  fleq.; 
Fraudulent  Conveyanoee,  161 :  Insurance,  12. 

Fraudulent,  burden  of  proof  where  oonyey- 
anoe  claimed  to  be  fraudulent.  See  Fraudu- 
lent Conveyances,  281. 

Holder,  burden  of  proof  to  show  facts  dis- 
charging.   See  Bills  and  Notes,  121. 

Homestead,  burden  of  proving  value  of. 
See  Homesteads,  407. 

Homicide,  burden  of  proof  in.  Bee  Crim- 
inal Law,  XXI,  31,  i,  B. 

Homicide,  burden  of  proof  in  instructions 
as  to.    See  Criminal  Law,  XXI.  31,  m,  F. 

Indictment  for  assault  with  a  deadly 
weapon,  burden  of  proof  on.  See  Criminal 
Law,  1905. 

Insanity,  burden  d  proof  ol    See  Insanity, 

n.i. 

Instruction  as  to  burden  d  proof.  See 
<Mminal  Law,  929,  et  seq. 

Jus  tertii,  burden  of  proof  where  bailee  sets 
Qp.    See  Bailments,  20. 

Land  contest,  burden  of  proof  in.  See  Pub- 
lic Lands,  554. 

Larceny,  burden  of  proof  in  prosecution  for. 
See  Criminal  Law,  XXI,  36,  g,  A. 

liarried  woman,  burden  of  proviiur  to  be 
sole  trader.    See  Husband  and  Wife,  550. 

Mental  capacity  of  donor,  and  want  of 
fraud,  burden  of  proof  to  show.  See  Gifts,  20. 

Mininff,  burden  of  proving  knowledge  of 
value  of  land  for.    See  Mines  and  Mining,  72. 

Mortgage,  burden  of  proving  absolute  deed 
to  be  a.    See  Quieting  Title,  138. 

Negligence,  burden  of  proof  of.  See  Eleva- 
tors; Negligence,  Y,  5. 

N^ligence,  contributory,  burden  of  proof 
oL    See  Negligence,  Y,  8,  n. 

New  matter  alleged  in  answer,  burden  of 
proof  of.    See  Pleaoing  and  Practice,  223. 

Nonresidence,  burden  of  proof  of.  See 
Buikruptcy  and  Insolvency,  338. 

Notice,  burden  of  proof  of .  See  Trusts  and 
Trustees,  YII,  5. 

Notice  of  Ul€»al  consideration,  burden  of 
proof  is  on  holder  of  check  to  show  want  of. 
bee  Banks  and  Banking,  52. 

Ownership,  burden  of  proof  of.  See  Streets, 
675. 

Ofbet,  burden  of  proof  oL    See  Setoff,  42. 

Ordinance,  burden  of  proof  as  to  passage  of. 
See  Ordinances,  41. 

Partition,  burden  of  showing  necessity  for 
sale  in.    See  Partition,  104. 

Partner,  burden  of  proving  authority  to 
•in  note.    See  Partnership,  160,  et  seq. 

Partnership,  burden  of  proof  of.  See  Part- 
nership, 22. 

Patent,  burden  of  proving  invalidity  of. 
See  Public  Lands,  XX,  12. 

Payment,  burden  of  proof  of.  See  Ac- 
counts, 11 ;  Payment,  27. 

Payment,  burden  of  proving  nonpayment. 
See  Bills  and  Notes,  395. 

Possession,  burden  of  proof  of.  See  Posses- 
non,  26. 

Possession  of  stolen  property,  burden  of 
proving.    See  Qriminal  Law,  2^. 

Priority  of  mortgage,  burden  of  proving. 
Bes  Mechanic's  Liens,  81 


Probable  cause,  burden  of  proof  of.  See 
Malicious  Prosecution,  III,  4,  a. 

Privil^ed  communications,  burden  of  proof 
of.    See  Privileged  Communications,  I. 

Quieting  title,  burden  of  proof.  See  Quiet- 
ing Title,  III,  10. 

Kailroad,  burden  of  proof  in  action  against. 
See  Common  Carriers,  122,  et  seq. 

Ri^ht  to  vote,  burden  of  proof  as  to.  See 
Elections,  55,  YI,  4. 

Self-defense,  burden  of  proving  killing  to 
be  in.    See  Criminal  Law,  XXI,  31,  i,  L. 

Servants,  burden  of  proof  of  care  used  in 
hiring.    See  Master  and  Servant,  II,  8,  c. 

Separate  property,  burden  of  proof  to  show 
property  acquired  after  marriage  was.  See 
Husband  and  Wife,  219. 

Servant,  burden  of  proof  in  action  for  in- 
jnrv  to.    See  Master  and  Servant^  II,  2,  f ,  C. 

Shipper,  burden  of  proof  in  actions  against. 
See  Common  Csrriers,  III,  7. 

Slander,  burden  of  proof  in.  See  Slander, 
26. 

Special  contract,  burden  of  proving  in  ac- 
tion on  quantum  meruit.    See  Contracts,  847. 

Statute  of  limitations,  burden  of  proof  ot 
See  Statute  of  Limitations,  X,  7. 

Street  assessment,  burden  of  proof  in  ac- 
tion on.    See  Streets,  666. 

Street  contractor,  burden  of  proof  in  action 
against  for  negligence.  See  Streets,  892,  et 
sea. 

duidde,  burden  of  proof  of.  See  Insurance, 
218. 

Summons,  burden  of  proof  on  motion  to 
set  aside.    See  Summons,  130. 

Trustee  contracting  with  benefldary,  bur- 
den of  proving  fairness  of.  See  Trusts  and 
Trustees,  159. 

Water,  burden  of  proof  where  one  turns 
into  stream  and  seeks  to  reclaim  it.  See 
Watercourses,  383. 

4.  E09et  of;  £¥idenc9  Oihrod  Wrtkeut  UmHa- 
Hon  or  Offorod  for  Particular  Purpooo. 

702.  If  incompetent  testimony  is  admitted 
without  objection  the  court  will  treat  the 
testimony  as  competent  on  motion  for  non- 
suit and  on  motion  for  a  new  trial.  (Janson 
V.  Brooks,  29  Cal.  214.) 

Cited  81  Cal.  91;  12  Or.  283;  1  S.  Dak.  157. 

703.  In  passing  on  the  legal  effect  of  the 
plaintiff's  evidence  the  examinations  in  chief 
are  not  to  be  detached  from  the  cross-exam- 
inations.   (Masten  v.  Griffing,  83  Cal.  111.) 

704.  An  instrument  admitted  in  evidence 
may  be  used  by  the  party  against  whom  it  is 
offered  to  prove  any  &ct  which  it  legitimately 
tends  to  prove,  notwithstanding  he  objected  to 
its  introduction.  (Berniaud  v.  Beecher,  71 
Cal.  88.) 

705.  Evidence  admitted  without  limitation 
as  to  purpose,  though  entitled  to  be  consid- 
ered for  all  purposes  within  the  issues,  is  not 
entitled  to  be  considered  in  connection  with 
any  question  not  involved  in  the  issues ;  and 
an  instruction  authorizing  the  jury  to  con- 
sider such  a  question  is  an  error  of  law  for 
which  a  new  trial  may  be  granted.  (White 
V.  Merrill,  82  Cal.  14.) 

706.  Counsel  has  no  power  to  limit  effect  of 
evidence,  but  its  effect  is  regulated  by  the 
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court  in  its  charge  to  the  jury.    (Sill  y.  Beeee, 
47  Cal.  294.) 

707.  Statement  by  oounflel  of  purpose  for 
which  evidence  is  offered  is  onl^  a  reason 
given  why  evidence  should  be  received.  (Sill 
y.  Reese,  47  Cal.  294.) 

708.  In  the  absence  of  an  express  under- 
standing between  counsel  and  the  court  that 
evidence  which  counsel  states  is  offered  for  a 
particular  purpose  is  to  be  limited  to  such 
matter,  the  court  is  authorized  to  consider  it 
for  any  purpose  for  which  it  is  competent  and 
relevant  to  the  issues.  (Sears  v.  Starbird,  78 
Cal.  225.) 

709.  If  a  document  is  offered  in  evidence, 
and  tiie  party  offering  it  states  that  he  offers 
it  for  a  particular  p^urpose,  it  must  be  confined 
in  its  effect  as  evidence  to  the  purpose  ex- 
pressed when  it  was  offered.  (Roff  v.  Duane, 
27  Cal.  666.) 

710.  If  a  party  introducing  evidence  daring 
the  projgress  of  a  trial  announces  the  purpose 
for  which  it  is  introduced  the  evidence  will 
be  restricted  to  the  purpose  announced. 
(Henry  v.  Everts,  29  Cal.  610.) 

711.  Counsel  who,  when  evidence  is  offered, 
make  declarations  of  a  limited  purpose  for 
which  it  is  offered,  are  not  estopped,  after  it 
is  received,  from  drawing  from  it  other  de- 
ductions than  those  contained  in  the  offer, 
unless  injustice  will  be  done  the  opi>osite 
party  by  permitting  such  new  deductions; 
and  such  deductions  cannot  be  made  out  by 
mere  assumption,  outside  of  any  fact  appear^ 
ing  in  the  record.    (Sill  v.  Reese,  47  Cal.  294. ) 

712.  When  testimony  offered  is  admissible 
for  one  purpose,  but  is  incompetent  for  an- 
other, it  18  tne  duty  of  the  objecting  party  to 
ask  an  instruction,  limiting  the  evioenoe  to 
the  purpose  for  which  it  is  competent,  and  if 
he  tails  to  do  so,  he  cannot  afterward  com- 
plain ;  and,  unless  requested  to  do  so,  the 
court  is  not  bound  to  give  any  instructions  to 
the  jury.  (Williams  v.  Hartiord  Ins.  Co.,  64 
Cal.  442.) 

ated  84  Cal.  483. 

713.  If  evidence  which  is  competent  only 
for  particular  purpose  is  admittea  generally, 
and  the  counsel  for  the  defendant  fails  to  ask 
the  court  to  limit  the  evidence  to  the  purpose 
for  which  it  was  competent,  or  to  ask  a  charge 
to  the  jury  to  that  effect,  the  defendant  cannot 
afterwards  complain  that  the  testimony  was 
inadmissible  for  some  other  purpose.  ( People 
V.  Collins,  48  Cal.  277.) 

Cited  63  Cal.  615;  64  Cal.  449;  66  CaL  691; 
80  Cal.  128;  84  CaL  483. 

714.  Whatever  documentary  evidence  is  ad- 
missible may  be  read  to  jury»  without  regard 
to  the  purpose  for  which  it  is  offered.  (Peo- 
ple v.  Northey,  77  Cal.  618.) 

716.  When  documentary  evidence  has  been 
already  offered  and  admitted  as  a  part  of  the 
cross-examination  of  witnesses,  it  is  in  evi- 
dence for  all  purposes  for  which  it  is  admissi- 
ble ;  and  it  is  not  error  to  refuse  to  admit  such 
evidence,  when  offered  a  second  time,  thoush 
the  ground  assigned  for  the  exclusion  may  be 
nn  tenable.  (Fox  v.  Stockton  etc  Agricultural 
Works,  83  Cal.  838.) 

716.  When  testimony  is  ruled  out  by  court 


for  one  purpose,  but  admitted  for  another,  the 
jury  can  only  consider  it  for  the  purpose  for 
which  it  was  received.  (Maodougall  y.  Mar 
guire,  36  Cal.  274) 

Evidence  stricken  out,  effect  of.    See  ante, 
649. 

EXAMINATION. 


oee  w  iinossos,  vi. 

Jurors,  examination  of  as  to  qualificatioii8. 
See  Jury  and  Jurors,  Y,  7. 

Juror,  examination  of  to  show  bias.  Sea 
Jury  and  Jurors,  VU,  5^  d. 

Pzeliminary.    See  Criminal  Law,  ^^r. 

examhtebs. 

See  Board  of  Examinera. 

EXCEPTIONS. 

What  are.  See  Pleading  and  Practice,  XX. 
14. 

Necessity  of.  See  Pleading  and  Practice, 
XX,  14. 

Bulinff  on  challenge,  exception  to.  See 
Jury  and  Jurors,  YIl,  8. 

Ruling  on  demurrer,  exception  to.  See 
Pleading  and  Practice.  X,  14. 

Order  striking  out  demurrer  is  deemed  ex- 
cepted to.    See  Pleading  and  Practice,  414. 

Rulings,  exceptions  to.  See  Evidence,  X, 
6|  f . 

Instructions,  exceptions  to.  See  Instruo 
tions.  XVU,  6. 

Voluntary  nonsuit  is  not  waiver  of  excep- 
tions.   See  Nonsuit,  8. 

Objections  first  raised  on  motion  for  new 
trial.     See  New  Trial,  644. 

Findings,  exception  to.    See  Findings,  Y. 

On  trials  before  referees.  See  Reference,  84, 
etsea. 

Referee's  report,  exceptions  to.  See  Refer- 
ence. IX.  5. 

Bills  of.    See  Appeals,  YI. 

Petition  to  prove.  See  Appeals,  YI,  1,  h, 
E. 

Deeds,  exceptions  in.    See  Deeds.  YIII,  6. 

Island  when  included  in  exception.  Bee 
Watercourses,  YII. 

Rights  dependent  upon  exceptions  to  gen- 
eral rules,  pleading  ox.  See  Pleading  and 
Practice,  Vn,  7. 

Negativing  in  indictment.  See  Criminal 
Law,  XIY,  7, 1 

In  statutes.    See  Statutes,  YIU,  S4. 

EXCHANGE. 

Parol  agreement,  part  perfonnaace  of. 
See  Specific  Performance,  106. 

Enforcement  of  contract  of  exchange.  See 
Specific  Performance,  lY,  7. 

Contract  for  partition  and  exchange.  See 
Specific  Performance,  109. 

Homestead,  exchange  of.  See  Homesteads. 
X,8. 

Necessity  of  writing  to  contract  of.  See  Stat- 
ute of  Frauds,  1, 10,  d. 

Power  to  exchange,  what  includes.  See 
Agency,  III.  8,  a. 

Statute  of  limitations  in  action  on  con- 
tract of.  See  Statute  of  Limitations,  45,  et 
seq. 
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Befarmation  of  contract  at  See  Beforma- 
tion  of  Contracts,  12,  et  seq. 

Fraud  in,  damagefl  when  exceesiye.  Bee 
Kew  Trial,  66. 

Subsequent  pnrchaser  with  notice  of  con- 
tract of  exchange.  See  Vendor  and  Vendee, 
8M. 

1.  Banality  of  right  or  interest  is  required 
by  civil  and  common  law  to  render  vaud  an 
exchange  of  property.  (Bixby  v.  Bent,  69  Oal. 
622.) 

2.  Delivery  of  possession  was  also  essential 
under  the  Spanish  law  to  the  validity  of  an 
exchange ;  and  so  at  the  common  Law  entry 
must  be  made  on  both  sides ;  for,  if  either 
party  die  before  entry,  the  exchange  is  void. 
(Bixby  V.  Bent,  60  Cfal.  622.) 

3.  Where  two  parties  agree  to  exchange 
their  lands,  and,  under  the  contract,  take  pos- 
session of  the  parcels  exchanged,  each  be- 
comes the  vendee  and  equitable  owner  of  tiie 
peroel  received  by  him ;  the  legal  title  is  re- 
tained by  the  seller,  but  it  is  held  in  trust  for 
the  buyer  to  be  thereafter  conveyed  at  the 
stipulated  time  and  on  the  stipulated  condi- 
tions. (Gilbert  v.  Sleeper,  71  Oal.  200,  293.) 
(^ted  02  Oal.  182. 

4.  Where  the  terms  of  an  alleged  verbal 
contract  for  the  exchange  of  land,  which  has 
been  |>artly  performed,  are  in  dispute,  all  facts 
and  circumstances  which  may  throw  light 
(Ml  the  true  nature  of  the  contract  should  be 
considered  by  the  court,  and  it  is  error  to  ex- 
clude from  evidence  a  collateral  written  agree- 
ment between  the  parties  for  the  assumption 
of  a  mortgage  on  plaintiff's  land,  tending  to 
show  that  the  contract  is,  as  claimed  by  the 
defendant,  for  the  purchase  of  plaintiff's  land 
on  the  terms  testified  to  by  defendant,  and 
not  for  the  exchange  or  transfer  of  defendant's 
land  as  part  of  the  consideration,  as  claimed 
by  plaintiff.    (Moulton  v.  Harris,  04  Cal.  420. ) 

6.  Where  a  note  was  given  bv  the  defend- 
ant for  the  price  of  the  land  which  plaintiff 
fflmJTnftri  the  defendant  agreed  to  transfer  in 
IMart  exchange  for  plaintiff's  land,  and  plain- 
tiff claimed  that  the  note  was  given  b^use 
the  title  to  defendant's  land  was  in  litigation, 
and  was  not  to  be  paid  if  a  good  title  could 
be  made  to  the  property,  and  plaintiff  waived 
objection  to  the  title  and  asked  for  a  con- 
veyance of  the  land,  and  defendant  con- 
tended that  he  never  agreed  to  sell  or  transfer 
his  land,  but  that  the  note  represented  a  part 
of  the  prnrchase  price  which  he  was  to  i>ay  for 
the  plaintiff's  land,  the  exclusion  of  evictenoe 
offered  to  show  a  payment  of  the  note  is  not 
prejudicial  error,  where  the  proof  shows  that 
the  note  was  a  joint  one  in  favor  of  the  plain- 
tiff and  another  person,  who  assigned  it  with- 
out authority  of  plaintiff,  and  the  defendant 
WHS  permitted  to  testify  that  he  paid  to  the 
assignee  part  of  the  amount  of  the  note,  and 
it  appeared  that  the  plaintiff  never  knew  of 
or  authorized  the  payment  and  received  no 
payment  whatever.  (Moulton  y.  Harris,  04 
Cal.  420.) 

6u  A  contract  for  the  exchange  of  land  by 
the  terms  of  which  the  party  of  the  fint  part 
is  to  convey  a  tract  of  land  owned  by  nim 
and  pay  a  money  consideration  to  two  penons 
named  as  parties  of  the  second  part,  who  are 


to  convey  in  exchange  therefor  a  dty  lot 
owned  by  them  as  cotenants,  but  which  is 
signed  only  by  one  of  the  parties  of  the  sec- 
ond part,  the  name  of  the  other  having  been 
signed  by  his  co-owner  without  authority, 
cannot  be  specifically  enforced  by  the  pArty  ox 
the  fint  part  against  the  co-owner  signing  the 
contract,  if  the  other  co-owner  has  repudiated 
the  contract  and  refused  to  comply  with  its 
terms.    (Olson  v.  Lovell,  01  Cal.  606.) 

7.  The  co-owner  signing  the  contract,  not 
being  liable  for  a  breach  of  the  contract,  is 
not  liable  for  damages  therefor  upon  his  re- 
fusal to  convey  his  interest  in  the  land,  and 
cannot  be  held  liable  in  damages,  unless  it  be 
for  fraud  or  deceit.  (Olson  v.  Lovell,  01  Cal. 
606.) 

8.  In  1844  J.  and  8.  executed  a  deed  of  ex- 
change, whereby  the  former  gave  to  the  latter 
his  right  in  the  Rancho  Yucaipa  in  exchange 
for  the  right  of  the  latter  in  the  Rancho  Palos 
Yerdes.  There  was  no  such  ranch  as  Yucaipa, 
but  the  parties  intended  to  designate  by  that 
term  another  ranch  in  which  J.  had  an  undi- 
vided interest.  8.  had  no  title  to  the  Palos 
Yerdes  rancho,  but,  under  a  license  of  occu- 
pation, issued  to  him  and  three  brothera  and 
a  sister,  in  the  year  1827,  had,  in  common 
with  them,  occupied  the  ranch  until  the  year 
1840,  when  he  abandoned  the  same  to  occupy 
another  ranch  granted  him  by  the  govern- 
ment. Neither  of  the  parties  ever  delivered 
to  the  other  possession.  In  1846  the  Mexican 
government  granted  the  Rancho  Palos  Yerdes 
to  two  of  the  brothen,  and  the  grant  was  af- 
terwards confirmed  to  them  by  the  tribunals 
of  the  United  States;  but^  pending  the  pro- 
ceedings for  confirmation  (m  1862),  the  gran- 
tees executed  a  declaration  of  trust,  declaring 
that  each  of  the  brothera  and  the  hein  of  the 
sister  (then  deceased)  had  equal  rights  in 
the  ranch  and  in  the  grant.  In  an  action  for 
partition,  upon  a  question  between  the  suo- 
cessora  in  interest  of  J.  and  the  hein  of  S,, 
held,  the  act  of  exchange  was  a  nullity  from 
the  beginning,  because  one  of  the  ranches 
sold  hiui  no  existence  in  fact,  and  neither  of 
them  was  vendible  by  the  parties  to  the  ex- 
chan^;  because  neither  of  them  had  any 
proprietary  title  which  he  could  transfer  to 
the  other,  and  because  neither,  during  the 
lifetime  of  the  parties,  ever  gave  or  received 
possession.    (Bixby  v.  Bent,  60  Oal.  622.) 

0.  In  a  suit  to  compel  the  conveyance  of 
land  H.  alleged  the  purehase  by  herself  of 
an  interest  in  the  land,  and  an  agreement  by 
P.  to  exchange  title  to  other  lands  for  the  title 
to  her's ;  that  she  had  deeded  her  interest  to 
P.  under  the  agreement,  but  that  P.  had  re- 
fused to  deed  to  her.  The  answer  admitted 
the  purehase  by  H.,  but  averred  that  it  was 
made  with  money  loaned  by  himself  to  her ; 
admitted  the  conveyance  by  H.  to  himself, 
but  denied  the  mutual  agreement  to  convey. 
The  referee  who  tried  uie  case  found  that 
the  purchase  was  made  b^  H.,  but  with  P.'s 
money,  and  that  P.  had  paid  no  consideration 
for  the  deed  from  H.  Judgment  was  for  P. 
Held,  to  be  error,  because  not  supported  bv 
the  evidence,  all  evidence  contrary  to  the  ad- 
missions of  the  answer  being  disregarded. 
(Hall  T.  Polack,  42  Oal.  218.) 
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EXCHAN Cn  BOABD. 

See  Stock  and  Exchange  BcMtrd. 
Beporta  of.  .See  Evidence,  in,  S. 

EXCLUSITE  JUBISDICTIOir* 

See  JoriBdiction,  YII. 

EXECUnON. 

Partleiilar  Instruments,  Execution  oL    See 

Particular  Titles. 

EXECUTIONS. 

!•  Issuance  ef  Writ. 

1.  Potoer  to  Issue;  Who  May  Order. 

2.  In  Whose  Favor  May  Issue;  Bemr 

edy  on  Failure  to  Issue* 
8.  Time  of. 

4.  By  Sureties;  BaUfieation  by  Pirtn- 
dpal, 

Tallditj,  Form  of,  and  Anendnienti 

Collateral  Attack. 

BeealliniTt    QuMkiniTt    or    Setttmr 

Aside  Sale  to  Tkird  Person  After 

Execution  Quasked. 
Lost  Executiou,  Proof  of. 
lien  of;  Prioritj;  Effect  of  on  lien 

of  Judirment. 
Staj  of  Proceedings* 
htjj  of. 

1.  What  SuMeet  to. 

5.  How  Made;  DuHes  and  LiabiUHes 
of  Sheriffs. 

Belease  of  Property  and  Bond  on. 

Sale. 

1.  Who  to  Make;   Outgoing  Sheriffs; 
Venditioni  Exponas. 

2.  Time  of. 
8.  Notice  of. 
4.  Of  PersonaUy;   Mode  of  SeOing 

Realty  and  PersonaUy. 

6.  Validity  of  , 

a.  Construction  of  Statute  j  Sale 
in  Violation  of  Injunction. 

b.  Judgment  Necessary;  Enone- 
ous  or  Satisfied  Judgments. 

c  Sales  en  Masse. 

d.  Inadequacy  of  Price. 

e.  Fraud  in ;  Combination  to  Pre- 
yent  Bidding. 

1  Collateral  Attack  on  Sale. 

f.  Setting  Aside  Sale. 
.  Enjoining  Sale. 
L  Waiver  of  Invalidity. 
Ow  Purchasers,  Rights  and  Liabilities 

a.  Bona  Fide  Purchasers,  Who 
are. 

b.  Certificate  of  Sale,  Rights  Un- 
der; Recording  of. 

c.  Lien  of;  Priority  of  or  Be- 
tween; Subrogation  of . 

d.  On  Sale  of  Toll-road  Under  Ex- 
ecution. 

o.  Purchase  of  Croppers  or  Part- 
ner's Interest;  Conversion 
by  Purchaser. 

L  Caveat  Emptor;  Irregularities 
or  Fraud,  EfEect  of;  Asrign- 
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ment  of  or  Appeal  from  Judff- 

ment. 

f.  Bents  and  Profits. 
.  Payment  by. 
L  Title  of  Purchaaer. 

A.  What  Title  Paases  to;  Af- 
ter-acquired Title;  Ac- 
tion for  Possession. 

B.  Title  of  Before  Redemption. 
0.  Upon   What  Rests;   Pur- 

.  chaser,  What  Must  Show. 

D.  Purchaser,  When  Holds  as 

Trustee. 

E.  Suing  for  Fnrther  Convey- 

ance. 
J.  Assignment  by  Purchaser. 
k.  Appucation  of  Proceeds;  Re- 
ceipt of  Excess. 

X*  Bedemption. 

1.  Statute  Allowing  ie  noi  Retroactive. 

2.  Time  of. 

8.  Who  May  Redeem:  ProduiCtUm  of 

Papers;  Strict  (JompUanee  With 

Statute. 
4.  Amount  to  be  Paid. 
6.  Legal    Tender;    Kemging    Tender 

Good;  Inquiring  Whire  Money 

Obtained. 
Q.  Evidence  of;  Effect  i^omd  Rights 

Undetm 

XL  BkerUTs  Deeds. 

1.  Appoiniing  OfUcer  U>  Execute;  Ov^ 

going  Sheriff  or  Deputy;  Manr 
damus. 

2.  Time  of  Execution;  Delivery  of  . 
8.  Form  of  and  Deserij^on  in. 

4.  Recitals  in;  Parol  Evidence  as  fo. 

5.  Relation  of, 

6.  Effect  of;  as  Evidence;  WhoBotmd 

by. 

Xn.  Satistlaction  of  Judirnent  by  Levji 
Wliat  May  be  Taken  U  SatUliM- 

tion. 

xm.  Return. 

XIT.  Damages  for  Issninf . 

Arrest  of  defendant  on  execution.  See  Ar- 
rest, 20. 

Arrest  on  final  process.    See  Arrest,  III. 

Assistance,  writ  of.    See  Assistance. 

Constable  may  serve  out  of  township.  See 
Process,  6. 

Fees  of  sheriff  on.    See  Fees^  8. 

Death  of  insolvent,  effect  oi,  on  execution 
sale.  See  Bankruptcy  and  Insolvency,  YI, 
11. 

Hushand,  who  may  be  dispossessed  nnder 
judgment  against.  See  Forcible  Entry  and 
Unuiwful  Detainer,  S13. 

Judicial  sales,  whether  within  statute  of 
frauds.    See  Statute  of  Frauds,  I.  9. 

Purchaser  in  possession,  liability  for  tax. 
See  Taxation,  623. 

Re-entry  after  dispossession.  See  Con- 
tempt, 72,  et  seq. 

Sale,  purchaser  erecting  and  removing 
buildings.    See  Fixtures,  10. 

Sale,  where  two  judgments  appear  in  judg- 
ment-roll.   See  Judgments,  242. 

Setoff  of  executions,  parties  must  be  the 
same.    See  Setoff,  4. 


EXECUTIONS,  1, 1-3. 
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Writ  enforang  lien  is  not  an  execation* 

Bee  Liens,  13.  

Writ  of  reetitation.    See  Ejectment,  XXI. 

I.  IsraMiee  of  Writ. 
/.  Hw9r  t9  l9w:  Who  May  Ordw. 

1*  Olerk  of  ooort  has  power  to  ifBue  a  ven- 
ditioni exponas  at  common  law,  or  under  the 
statute  "to  reffulate  proceedings  in  the  dis- 
trict oonrta"  of  1850,  page  24,  which  author- 
ises the  court  to  frame  new  writs  and  process, 
and  to  issue  such  executions  and  other  writs 
as  may  be  necessary  to  carry  their  judements 
into  full  force  and  efibct."  (Smith  y.  Morse, 
2  Gal.  524.) 

2.  Clerk  of  superior  court  snooeeding  to 
district  court  has  power,  without  a  previous 
order  of  the  court,  to  issue  an  execution  upon 
a  judgment  of  the  district  court.  (Dom  ▼. 
Howe,  59  Gal.  129.) 

2.  The  issuing  of  an  execution  on  the  judg- 
ment is  not  such  an  act  as  requires  the  direct 
agency  of  the  attamesr  in  the  case,  but  may 
be  oraered  by  the  plamtiS  himsell  (Jones  y. 
Spears,  56  Oal.  168.) 

Remedy  on  failure  of  derk  to  issoe.  See 
post,  1,2. 

2,  In  Wko9B  Faror  May  i99UB;  BBmadyoa  Fallun 

fa  ImuB. 

4.  A  commissioner  in  partition  who  is  al- 
lowed a  fee  for  his  services  is  a  "j>arty  in 
whose  favor  iudgment  was  given,"  within  the 
meaning  of  the  word  "party,"  as  used  in  sec- 
tion 681  of  the  Code  of  Civil  Frocedure.  (Coi> 
tes  v.  Superior  Court,  86  CM.  274.) 

5.  Where  a  derk  of  the  district  court  im- 
properly refuses  to  issue  execution  on  a  judg- 
ment rendered  in  a  court  of  which  he  is  derk, 
on  the  ground  that  the  judgment  has  been 
attached  at  the  suit  of  another  party,  a  bill 
in  equity  cannot  be  sustained  to  release  the 
attachment  and  compel  the  clerk  to  issue  the 
execution,  as  the  injured  party  has  bis  rem- 
edy at  law  by  an  action  on  the  official  bond  of 
the  derk.    (Miller  v.  Sanderson,  10  Cal.  489.) 

Mandamus  to  compel  issuance  of  execution. 
See  Mandamus,  II,  11,  j;  Replevin,  107. 

Issuing  for  costs.    See  Costs,  III,  5. 

Notice  of  motion  for  execution  by  joint 
judgment  debtor  paying  judgment.  See  Con- 
tribution. 

Counties,  actions  against,  executions  in.  See 
Counties,  X,  1,  d. 

Issuing  on  foreclosure  decree.  See  Mort- 
gages, MX,  14,  j. 

Replevin,  execution  in.  See  Replevin, 
XIV. 

Execution  for  fine.  See  Contempt,  118,  et 
Eeq. 

Alimony,  execution  for.  See  Marriage  and 
Divorce,  204. 

Execution  cannot  issue  on  order  decreeing 
right  to  moneys.    See  Receivers,  38. 

Damages  and  costs  on  appeali  execution 
for.    See  Appeals,  8174. 

3.  Time  of. 

6.  An  execution  issued  upon  a  judgment  of 
the  district  court  rendered  m  1850,  before  the 


judgment  was  signed  by  the  district  judge,  ii 
vmd.    (Wells  v.  Stout,  9  Cal.  479.) 
Distinguished  61  Cal.  160. 

7.  Statute  does  not  require  dodceting  of 
judgment  to  precede  either  the  issuing  or 
service  of  the  execution.  The  docket  creates 
and  preserves  a  lien  for  two  years,  but  with- 
out docketing  the  judgment  execution  may  be 
issued  upon  it,  and  real  estate  levied  upon 
and  sold,  and  the  sale  and  conveyance  will 
pass  all  the  interest  hdd  by  tiie' judgment 
debtor  at  the  time  of  the  levy.  (Hastings  v. 
Cunningham,  S9  Cal.  137.) 

Cited  61  Cal.  147. 

8.  Execution  ma^r  lawfully  be  issued  and 
enforced  so  soon  as  iud^:ment  is  entered,  and 
before  the  filing  of  the  judgment-roll.  Sharp 
v.  Lumley,  84  Cal.  611.) 

Cited  87  C^.  146;  11  Nev.  248;  13  Nev.  622. 

9.  Enforcement  of  judgment  does  not  de- 
pend upon  its  entry  or  docketing.  These  are 
merely  mimsterial  acts,  the  first  of  which  is 
reouired  to  be  done  for  putting  in  motion  the 
right  of  appeal  from  the  judgment  itself,  and 
of  limiting  the  time  within  which  the  right 
may  be  exerdsed,  or  in  which  the  judgment 
may  be  enforced,  and  the  other  for  the  pur^ 
pose  of  creating  a  lien  bv  tiie  judgment  upon 
the  real  property  of  the  debtor :  but  neither  is 
necessarjr  for  the  issuance  of  an  execution 
upon  a  judgment  which  has  been  duly  ren- 
dered. Without  docketing  or  entry,  execution 
may  be  issued  on  the  judgment,  and  land 
levied  upon  and  sold;  and  the  deed  executed 
by  the  uieriff  in  fulfillment  of  the  sale  not 
only  proves  the  sale,  but  also  estops  the  do- 
fendant  from  controverting  the  title  acquired 
by  it.  (Los  Angeles  County  Bank  y.  Raynor, 
61  Cal.  145.) 

10.  The  five  years  of  limitation  within  which 
an  execution  for  an  unsatisfied  balance  on  a 
foreclosure  sale  may  be  taken  out  commences 
to  run  from  the  date  of  the  judgment  of  fore- 
closure, and  not  from  the  date  when  the  bal- 
ance was  docketed.  (Bowers  v.  Crary,  80  Cal. 
621.) 

Cited  93  Cal.  124 ;  10  Mont.  210 ;  distinguished 
1  Wyo.  284. 

11.  Under  sections  958  and  1034  of  the  Code 
of  Civil  Procedure  the  five  years  within  which 
an  execution  may  be  issuea  on  a  judgment  for 
costs  incurred  in  the  supreme  court  on  an  ap- 
peal from  a  judgiaent  commences  to  run  from 
the  time  that  a  minute  of  the  judgment  of  the 
supreme  court  is  entered  on  the  docket  of  the 
lower  court.  (McMann  y.  Superior  (3ourt,  74 
Cal.  106.) 

12.  The  suspension  for  a  time  of  the  powers 
of  an  administrator,  whose  power  and  duty  it 
is  to  have  an  order  of  sale  issued,  cannot  have 
the  effect  of  subpending  the  limitation  of  five 
years  after  the  entry  of  iudgment  for  the  issu- 
ance of  the  order  of  sale.  (Dorland  y.  Han- 
son, 81  Cal.  202.) 

Cited  86  Cal.  278 ;  92  Cal.  897. 

13.  The  loss  of  the  docket  of  the  justice  will 
not  prevent  the  statute  from  running.  (White 
v.  (jlark,  8  Cal.  512.) 

14.  A  writ  of  injunction  restraining[  a  judg- 
ment creditor  from  issuing  an  execution  does 
not  operate  to  suspend  the  running  of  the 


1198 


EXEGUnOKB,  It  9, 


Btatate  limiting  the  iflsoanoe  of  the  writ  of 
execution  to  the  period  of  fi^e  yean  after  the 
entry  of  the  judgment.  (Buell  v.  Buell,  92 
Gal.  803.) 

15.  The  period  during  which  an  execution 
has  heen  stayed  by  an  order  of  court  is  not  to 
be  excluded  from  the  five  years,  after  the 
lapse  of  which  an  order  of  court  was  necessary 
to  obtain  an  execution.  (Solomon  y.  ICagnire, 
29  Oal.  227.) 

Cited  86  Oal  278;  92  Oal.  897. 

16.  The  trial  court  has  no  power  to  order 
the  issuing  of  an  execution  unaer  a  judgment 
foreclosing  a  lien  for  a  street  assessment  after 
the  expiration  of  fiye  years  from  the  entry  of 
the  judgment,  eyen  though  the  plaintiff  has 
been  restraincKi  by  an  order  of  the  court  from 
executing  the  judgment ;  and  an  order  for  the 
issuance  of  execution  after  that  time,  an  ex- 
ecution thereunder,  and  a  sheriff 's  sale  under 
the  execution,  are  yoid.  (Borland  y.  Smith, 
93  Oal.  120.) 

17.  Eyery  process  which  may  be  required  to 
completely  enforce  a  judgment  must  be  taken 
out  within  fiye  years  aft^  its  entry.  (Bowers 
y.  Crary,  80  Oal.  621.) 

18.  The  trial  court  has  no  authority  or  power 
to  make  an  order  for  the  issuance  of  a  writ  of 
execution  upon  a  judgment  for  the  recovery 
of  money  aner  the  lapse  of  fiye  years  from 
the  entry  of  the  judgment ;  and  a  writ  issued 
after  such  time  is  yoid.  (Buell  ▼.  Buell,  92 
Oal.  893.) 

Cited  93  Oal.  124. 

19.  When,  in  an  action  to  foreclose  a  mort- 
gage, a  decree  was  entered  in  the  usual  form 
for  iJie  sale  of  the  mortgaged  premises  and 
execution  against  the  debtor  for  any  defici- 
ency, and  no  process  to  enforce  the  decree 
was  issued  until  more  than  fiye  years  after 
its  entry,  when  the  plaintiff  in  the  judgment 
took  out  an  execution,  held,  that  an  action 
might  be  maintained  by  the  defendant  in  the 
judgment  to  enjoin  all  proceedinss  upon  the 
execution.    (Stout  y.  Macy,  22  Oal.  647.) 

20.  An  execution  can  only  be  issued  upon 
a  judgment  obtained  before  a  justice  of  the 
peace  within  fiye  years  after  the  entry  of  the 
[udgment.  In  contemplation  of  the  statute 
there  is  no  judgment  after  that  time.  (White 
y.  Clark,  8  Oal.  612.) 

Cited  26  Oal.  167;  74  Oal.  108;  86  Oal.  278. 

21.  Section  681  of  the  Code  of  Civil  Proced- 
ure, limiting  execution  to  the  period  of  fiye 
years  after  the  entry  of  judgment,  applies  as 
well  to  a  decree  enforcing  a  lien  by  order  of 
sale  for  an  amount  due  as  to  personal  judg- 
ments for  the  recoyenr  of  money.  Section  686, 
allowing  execution  aner  fiye  years  by  leave  of 
the  court  upon  motion,  or  by  judgment  for 
that  purpose  founded  upon  sufficient  plead- 
ings, applies  only  to  judgments  requiring  some 
specific  act.  (Dorland  v.  Hanson,  81  Oal.  202.) 
ated  86  Cal.  278,  386,  886. 

22.  A  decree  in  a  probate  proceeding  for  par- 
tition allowing  the  commissioner  appointed  to 
make  partition  a  specified  sum  as  a  tee  for  his 
services  and  expenses  incurred,  and  purport- 
ing to  make  it  a  lien  upon  the  land  and  prem- 
ises partitioned,  is.  so  far  as  the  commissioner 
is  interested,  a  judgment  for  the  recovery  of 


money,  and  eannot  be  enforced  by  execution 
after  the  lapse  of  five  years  from  the  entry 
thereof,  assuming  the  power  of  the  probate 
court  to  declare  it  a  lien  and  to  award  exe- 
cution in  satisfaction  thereof  aoainst  the  land 
partitioned,  which  is  doubtfiu.  (Cortei  y. 
Superior  Court,  86  Oal.  274.) 

23.  The  statute  litniting  the  time  for  issuing 
execution  upon  a  jud^ent  to  fiye  years  after 
its  entry  applies  to  judgments  rendered  in 
suits  to  foreclose  a  mortgage,  equally  aa  to 
mere  personal  judgments.  (Stout  y.  Macy,  22 
Cal.  647.) 

Cited  93  Oal.  124;  10  Mont.  210. 

24.  Up  to  April  8, 1861,  a  party  in  whose 
favor  a  judgment  was  rendered  was  entitled 
to  an  execution  at  any  time  within  five  years, 
and  after  five  years  had  elapsed  he  was  en- 
titled to  an  execution  on  obtaining  leave  of 
the  court.  Between  April  8, 1861,  and  April 
2, 1866,  an  execution  could  issue  only  witnin 
five  years  after  the  entry  of  the  judsment. 
Since  April  2, 1866,  an  execution  in  all  cases 
other  than  for  the  recovery  of  money  may 
issue  after  five  years,  upon  leave  of  the  court. 
(Mann  y.  McAtee,  37  Cal.  11.) 
Distinguished  1  Wyo.  234. 

25.  If  the  right  to  an  execution  on  a  judg- 
ment in  ejectment  had  expired  by  the  lapse 
of  more  than  five  years  on  the  second  day  of 
April,  1866,  when  the  act  was  passed  provid- 
ing for  the  issue  of  such  executions,  the  pas- 
si^  of  said  act  did  not  revive  the  right  to  have 
an  execution  on  such  judgment.  (Mann  v. 
McAtee,  37  Cal.  11.) 

26.  The  act  of  April  2,  1866,  granting  the 
right  to  have  executions  issued  on  all  judg- 
ments other  than  for  the  recovery  of  money 
more  than  five  years  after  the  entry  of  the 
judgment  is  not  retrospective.  It  applied 
only  to  judgments  thereafter  to  be  rendered. 
(Mann  v.  McAtee,  87  Oal.  11.) 

Cited  10  Nev.  416. 

27.  Section  214  of  the  Practice  Act  applies 
only  to  judgments  of  courts  of  record,  (white 
y.  Clark,  8  Cal.  512.) 

Order  awarding  after  five  years.  Bee  CSer^ 
tiorari,  102. 

28.  No  notice  to  the  opposite  party  is  required 
on  an  application  for  execution  on  a  judgment 
more  than  five  years  old  under  the  two  hun- 
dred and  fourteenth  section  of  the  Practice 
Act.    (Bryan  v.  Stidger,  17  Cal.  270.) 

29.  A  judgment  debtor  who  received  no 
notice  of  application  for  an  order  for  the 
issuance  of  execution  after  five  years  cannot 
be  presumed  to  have  waived  objection  thereto 
by  failure  to  complain  of  the  order.  (Dorland 
V.  Smith,  98  Cal.  120.) 

80.  Filing  and  docketing  of  transcript  of 
judgment  rendered  by  justice  of  the  peace  in 
the  office  of  the  clerk  of  the  county  does  not 
empower  the  clerk  of  the  court  in  which  it  is 
filed  and  docketed  to  issue  an  execution  on  the 
same  after  five  years  have  elapsed  from  the 
date  of  its  rendition.  (Kerns  y.  Graves,  26 
Cal.  166.) 
Cited  74  Cal.  107. 

31.  An  execution  could  not  issue  on  a  judg- 
ment under  the  two  hundred  and  fourteentn 
section  of  the  Practice  Act  before  its  repeal  in 
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1851,  after  the  Upee  of  five  yean  from  iU 
entry,  unless  ordered  to  issue  by  the  court, 
after  it  had  been  judicially  ascertained  and 
found  aa  a  fMct  that  the  jud^ent,  or  some 
port  thereof,  remained  unsatisfied  and  due. 
(Solomon  t.  Maguire,  290al.  227.) 
Cited  92  Oal.  397. 

32.  A  finding  of  facts  hv  a  referee  that  an 
alleged  judgment  more  than  five  years  old 
was  properly  entered,  and  is  a  good  and  valid 
judgment,  aoea  not  support  a  Judgment  re- 
]x>rted  by  him,  that  the  plaintins  have  execu- 
tion on  the  judgment.  (Solomon  y.  Magnire, 
20  Cal.  227.) 

SS.  Where  a  referee  reported  as  facts  the 
existence  and  validity  of  a  judgment  more 
than  five  years  old,  and  also  reported  a  judg- 
ment that  execution  issue  on  the  same,  but 
stated  that  he  had  not  passed  on  the  question 
whether  the  judgment  had  been  paid  by  an 
alleged  accord  and  satis&ction,  neld,  that 
an  Older  of  court  confirming  the  report  of  the 
referee  does  not  authoriae  the  issuance  of  an 
execution  on  the  judgment.  (Solomon  v.  Ma^ 
guiie,  29  Cal.  227.) 

Recalling  execution  issued  after  five  years. 
See  poet,  61,  62. 

Time  of  issuance.    See  Mortgage,  739. 

Right  to  issuance  pending  motion  for  new 
trial.    See  New  Trial,  614. 

Issuance  of  after  remittitur  filed.  See  Ai>- 
peals,  3208,  et  seq. 

4.  By  8ur€tie$,  RatlSeatiott  b/  Principal. 

84.  Execution  was  issued  at  request  of  sure- 
ties, but  the  money  arising  from  the  sale  was 
reodved  by  the  judgment  creditor  in  satisfac- 
tion of  the  judgment.  Held,  that  the  receipt 
^  the  money  was  a  ratification  of  the  act  of 
the  suretiee.    (Lerch  v.  Grallup,  87  Cal.  696.) 

n.  Talitttyt  Form  of,  amd  Amemdment; 

CoUaterml  Attack. 

86.  Executions  which  have  been  issued  ac- 
cording to  established  course  of  practice,  and 
are  not  bo  erroneous  that  they  cannot  be 
amended,  are  not  void.  (Hunt  v.  Loucks,  38 
Cal.  872.) 

88.  If  irregular  or  imperfect  execution  is 
amendable  it  is  not  void,  but  only  voidable, 
and  it  is  Uie  duty  of  the  sheriff  to  serve  and 
return  it.  (Van  Cleave  v.  Bucher,  79  Cal. 
800.) 

87.  An  execution  issued  in  1881  against  the 
property  of  the  estate  of  a  deceas^  person 
upon  a  money  judgment  recovered  against 
the  deceased  during  his  lifetime  was  void,  and 
a  flale  of  real  estate  made  under  it  was  also 
void.    (Smith  v.  Reed,  62  Cal.  345.) 

38.  If  an  execution  correctly  refers  to  a 
judgment  in  such  a  manner  as  to  identify  it, 
It  is  sufficient  to  justify  the  sheriff  in  enforc- 
ing it,  even  \t  it  contains  an  error  in  reciting 
the  day  on  which  the  judgment  had  been 
tendered.    (Franklin  v.  Menda,  60  Cal.  289.) 

89.  Execution  which  is  not  issued  in  name 
of  people  or  directed  to  the  sheriff  is  amend- 
able, uid  therefore  is  not  void,  but  only 
voidable,  and  a  sale  under  it  is  valid.  (Hil>- 
berd  v.  Smith,  60  Cal.  611.) 

Cited 79  CaL  802;  2  Idaho,  231. 


40.  Executions  not  under  seal,  issued  from 
a  court  which  has  been  abolished  or  is  not  of 
competent  jurisdiction,  or  upon  a  void  judg- 
ment, or  upon  a  judgment  against  an  admin- 
istrator, or  after  the  death  of  the  judgment 
debtor,  or  after  an  appeal  and  stay,  instanced 
by  the  court  as  probable  examples  of  void  ex- 
ecutions.   (Hunt  V.  Loucks,  38  Cal.  372.) 

41.  Execution  stating  county  in  which  judg^ 
ment  was  recovered  intelligibly  shows  in  what 
county  the  judgment-roll  was  filed,  upon  the 
presumption  that  the  clerk  of  the  superior 
court  of  that  couutvdid  his  duty  in  making 
up  and  filing  the  juagment^rolL  (  Van  Cleave 
V.  Bucher,  79  Cal.  800.) 

42.  If  the  writ  commands  the  sheriff  to  make 
a  specified  sum  by  levy,  distress,  and  sale  out  of 
defendant's  property,  without  showing  spe- 
cifically the  amount  of  the  judgment  or  the 
amount  due  upon  the  judgment,  it  is  not 
void ,  but  amendable.  ( Van  Cleave  v.  Bucher, 
79  Cal.  800.) 

43.  An  execution  must  be  warranted  by  the 
judgment.  If  it  exceeds  the  judgment  it  has 
no  validity.  (Davis  v.  Robinson,  10  Cal. 
411.) 

44.  If  an  execution  directs  the  levy  of  more 
money  than  the  judgment  calls  for,  it  is  not 
for  that  reason  void ,  but  only  voidable.  (Hunt 
V.  Loucks,  38  Cal.  372.) 

45.  If  the  execution  calls  for  the  amount  of 
the  judgment  in  the  court  below,  and  for  the 
costs  of  an  appeal  also,  it  is  not  for  that  rear 
son  irregular.  (Hunt  v.  Loucks,  38  Cal. 
372.) 

48.  The  plaintiff  in  an  action  of  ejectment 
relied  upon  an  execution  sale,  to  which 
neither  he  nor  the  defendant  was  a  party. 
The  execution  called  for  six  hundred  and 
ninety-five  dollars  more  than  the  judgment, 
but  corresponded  with  it  in  other  respects. 
Held,  that  the  execution  was  not  void,  but 
voidable  only,  and  the  sale  therefore  valid. 
(Hunt  V.  Loucks,  38  Cal.  372.) 

47.  If  an  execution  calls  for  too  much 
money  it  will  not  be  set  aside,  but  amended, 
so  as  to  agree  with  the  judgment,  upon  the 
application  of  the  parties  to  it,  or  either  of 
them.    (Hunt  v.  Loucks,  38  Cal.  372.) 

Execution  in  excess  of  sum  authorized,  va- 
lidity of.    6ee  Judgments,  612. 

48.  Executions  which  are  merely  voidable 
cannot  be  attacked  collaterally  even  by  the 
parties  to  them,  much  less  by  strangers. 
(Hunt  V.  Loucks,  38  Cal.  372.) 

Cited  63  Cal.  659;  7  Or.  470. 

in,  BecalllBgy  Quashing  or  Setting  Aside; 
Sale  to  Third  Person  After  Execu- 
tion <tiiashed« 

Stay  of  proceedings.    See  post,  VI. 

49.  Court  in  which  void  judgment  is  ren- 
dered can  on  motion  at  any  time  arrest  ail 
process  issued  by  its  clerk  thereon.  (Chip- 
man  V.  Bowman,  14  Cal.  157.) 

Cited  19  Cal.  708;  31  Cal.  172;  87  Cal.  629. 

50.  A  justice  of  peace  has  power  to  recall 
execution  isLued  by  him  on  a  void  judgment, 
and  stay  further  proceedings  even  if  the  iudg- 
ment  has  been  docketed  m  the  office  oi  the 
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oountT  clerk,  and  the  ezecation  hju  been  is- 
sned  by  the  clerk.  (Gates  y.  Lane,  49  OaL 
266.) 

61.  Writ  iBiued  after  five  years  is  sabject  to 
be  recalled  by  any  proper  proceeding  insti- 
tuted for  that  purpose.  (Buell  y.  Buell,  92 
Cal.  893.) 

Cited  OS  Cal.  124. 

62.  The  superior  court  has  fK>wer  to  recall 
an  execution  which  had  been  improperly  is- 
sued after  the  expiration  of  the  time  allowed 
by  law  for  its  issuance,  and  to  order  the 
sheriff  to  refund  money  collected  by  him 
thereon.  (McMann  y.  Superior  Court,  74  Cal. 
106.) 

58.  Where  an  execution  is  issued  without 
authority  a  motion  to  recall  it  ".for  the  rea- 
son that  the  said  execution  was  wrongfully, 
unlawfully,  and  improperly  issued,"  suffi- 
ciently state  the  grounds  of  the  motion. 
(Buell  y.  Buell.  92  Gal.  393.) 

54.  Motion  to  recall  execution  is  new  and 
original  proceeding,  in  which  the  moying 
party  may  employ  such  attorneys  as  he  may 
choose  to  conduct  it;  and  the  fact  that  the 
notice  of  the  motion  is  signed  by  attorneys 
other  than  those  who  appeared  for  tne 
judgment  debtor  in  the  origmal  action,  and 
that  no  substitution  is  shown,  does  not  render 
the  notice  illegal.  (Buell  y.  Buell,  92  Cal. 
898.) 

66.  Fact  that  statement  on  motion  for  new 
triid  has  not  been  settled  constitutes  no 
^ound  for  quashine  the  execution.  So  held, 
in  a  case  where  the  delay  in  the  settlement  was 
occasioned  by  plaintiff  ^s  attorney.  (Jones  y. 
Spears,  66  Cal.  163.) 
Cited  19  Key.  883. 

66.  If  an  execution  is  issued  by  the  county 
derk  on  a  judgment  rendered  b^r  a  justice, 
after  a  transcript  of  the  judgment  is  filed  with 
the  clerk,  what  court  has  authority  to  enter- 
tain a  motion  to  quash  it,  query?  ((3«tes  y. 
Lane,  44  Cal.  892.) 

67.  Where  order  granting  writ  is  yoid  court 
has  authority  to  set  it  aside,  and  the  fact  that 
tiie  order  granting  the  writ  was  appealable 
does  not  restrict  an  attack  upon  it  to  an  ap- 
peal or  writ  of  reyiew.  (Buell  y.  Buell,  92 
Cal.  393.) 

68.  Order  may  be  properly  made  by  one 
department  of  superior  court  yacating  execu- 
tion wrongfully  allowed  by  another  deiMurt- 
ment  of  the  same  court  after  the  lapse  of  fiye 
years.  It  is  the  same  court  acting  in  each 
ustance.  Nor  can  the  fact  that  the  order 
allowine  the  execution  is  an  appealable  order 
affect  the  authority  of  the  court  to  set  aside 
the  execution^  as  it  is  yoid  if  the  court  had  no 
authority  to  issue  it,  and  might  be  attacked 
by  motion  to  set  it  aside  or  to  set  aside  a  sale 
made  thereunder.  (Dorland  y.  Hanson,  81 
Cal.  202.) 

Cited  92  Cal.  398 ;  93  Cal.  124. 

69.  Where  third  parties  haye  purchased  at 
execution  sale  it  is  too  late  to  moye  to  set 
aside  the  execution.  (Bryan  y.  Berry,  8  Cal. 
180.) 

60.  The  improper  issuance  of  a  second  exe- 
cution is  no  ground  for  equitable  interference. 
Such  irregularities  must  be  corrected  by  the 


court  issuing  the  writ.    (Gregory  y.  Ford,  14 
Cal.  188.) 

61.  If,  after  a  judgment  reooyered  try  an 
attaching  creditor  luM  been  satisfied,  ne  is 
proceeding  to  sell  attached  property  under 
execution,  the  defendant  in  the  execution  may 
moye  to  quash  the  writ,  and  need  not  go  into 
equity  for  relieL  (Bomec  y.  Steams,  80  Gal. 
114.) 

62.  Where  a  sheriff,  haying  an  execution 
scainst  8.  A  M.,  leyied  it  upon  certain  ^joods, 
the  propertyof  8.  A  M.,  and  placed  them  m  the 
hands  of  W.  as  keeper,  and  subsequently 
the  execution  was  quashed,  and  between  that 
time  and  the  issue  and  leyy  of  a  new  execu- 
tion W.,  who  still  remainea  in  possession  of 
the  goods,  purchased  the  goods  of  S.  A  M, 
held,  that  such  purchase  is  yalid,  and  yested 
the  property  in  W.  (Wellington  y.  Sedgwick, 
12  CTal.  469.) 

68.  Upon  the  leyy  of  the  execution  the 
property  yested  in  the  sheriff  for  certain  pur- 
poses; his  title  was  only  a  qualified  title, 
which  was  defeated  by  the  quashing  of  the 
execution ;  the  title  then  returned  to  b.  A  M. ; 
they  could  discharge  the  sheriff  from  the  duty 
of  returning  the  property  to  them,  whicn 
they  did  by  the  sue  to  W.  The  possession 
was  changed  by  the  leyy  of  the  first  execution, 
by  the  sheriff,  and  his  taking  and  keeping  the 
goods:  so  that  the  subsequent  sale  by  the 
defendants  in  execution  to  W.  was  not  yoid 
by  force  of  the  statute  requiringpossession  to 
accompany  and  follow  nle.  (Wellington  y. 
Sedgwick,  12  Cal.  469.) 

Ex  parte  order  recalling  when  yoid.  See 
post,  ^. 

Order  settinji^  aside  at  chambers.  See  Plead- 
ing and  Practice,  672. 

Order  refusing  to  quash,  appealability.  See 
Appeals,  178. 

Appeal  from  order  quashing  execution,  par- 
ties.   See  Appeals,  686. 

Authentication  or  identification  of  order 
yacating.    See  Appeals,  YI,  6,  d,  D. 

Presumptions  m  fayor  of  order  yacating 
leyy.    See  Appeals,  XI,  24, 1. 

Insolyency  proceedings,  enect  of  on.  See 
Bankruptcy  and  Insolyency,  VII,  8. 

IT.  Lost  Ezeentiony  Proof  efli 

64.  After  the  lapse  of  sixteen  years,  during 
the  greater  portion  of  which  the  purcnaser  at 
a  sheriff's  sale,  under  a  judgment  and  alleged 
execution,  has  been  in  the  possession  of  the 
premises  sold,  during  which  time  the  det'end- 
ant  in  the  judj^ment  does  not  appear  to  haye 
made  any  claim  to  the  premises  adyerse  to 
the  purchaser,  a  court  will  be  justified,  as 
against  a  naked  trespasser,  in  not  requiring 
the  yery  strictest  proof  of  the  issuing  of  an 
execution.    (Russell  y.  Harris,  38  Cal.  426.) 

66.  When  it  is  shown  that  there  was  a  judg- 
ment, of  a  proper  date,  upon  which  an  exe- 
cution might  haye  issuea,  a  charge  by  the 
clerk  for  issuing  an  execution,  a  sale  by  the 
sheriff,  and  a  certificate  of  sale  purporting;  to 
haye  been  made  in  pursuance  of  an  execution, 
and  after  the  expiration  of  six  months  from 
the  sale  the  sheriff  has  executed  a  deed,  in 
which  the  judgment  and  execution  are  recited, 
are  facts  sufficient  to  raise  the  presumption 
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of  the  ttdstence  of  sn  execntion  mfter  the 
lapse  of  sixteen  yean,  althoagh  none  could 
be  loiiiid  among  Uie  records  of  the  court. 
(BoBsell  T.  Hanu,  88  Oal.  426.) 

T.  liea  ef^  Prterltj;  Effect  of  em  lies  of 

Judfineiit* 

M.  Execution  affects  property  only  from 
time  of  levy  under  our  statute.  (Johnson  y. 
Gorham,  6  Cal.  195.) 

67.  Levy  of  execution  has  no  further  effect 
than  to  fix  date  or  commencement  of  sheriff's 
title,  as  against  all  persons  who  are  not  par- 
ties to  the  writ  under  the  provision  of  the 
statutes  of  this  state.  (Blood  t.  light,  88 
C^l  649  ) 
Oited  38  GaL  882;  08  Cal.  857. 

66.  When  there  are  no  judgment  or  attach- 
ment liens  the  levy  of  an  execution  upon  real 
property  operates  as  it  does  upon  personal 

Property ;  that  is,  the  execution  first  levied 
BB  a  priority  of  lien  as  hetween  different  ex- 
ecutions.   (Bagley  v.  Ward,  87  Cal.  121.) 

69.  The  levy  of  an  execution  upon  real 
estate,  during  the  time  that  the  judgment 
upon  which  the  execution  issued  was  a  lien 
upon  the  same,  neither  extends  this  lien  of  the 
judgment,  nor  does  it  create  a  new  lien  upon 
the  property,  (^ley  v.  Ward,  87  Cal.  121.) 
Cited  46  Cal.  655. 

Priority  of,  right  of  stoppage  in  transitu. 
Bee  Sales,  217. 

Order  enjoining,  effect  of  cm  lien  of  judg^ 
ment.    See  Judgments,  263. 

Levy  on  leasehold  interest,  acknowledgment 
of  forfeiture.    See  Landlord  and  Tenant,  272. 

Levy  of  does  not  extend  judgment  lien.  See 
Judgments,  262,  et  seq. 

TI«  Stoj  of  PreeeedlBgB. 

BecaUing  or  quashing  writ.    See  ante,  IIL 

70.  A  judge  at  chambers  has  authority  to 
order  a  suspenrion  of  proceedings  under  an 
execution  until  a  motion  before  the  court  to 
rscall  or  quash  it  can  be  heard.  (Sanches  v. 
GbLrriaga,  81  Cal.  170.) 

Order  at  chambers  staying  is  appealable, 
flee  Appeals,  141. 

71.  If  a  judgment  upon  which  an  execution 
isniefl,  ana  the  execution  itself  are  void  upon 
their  mce,  the  court  has  power  on  motion  to 
afford  relief,  and  can  arrest  the  process. 
(Sanches  v.  Oarriaga,  81  CaL  170.) 

72.  Court  will  not,  on  motion,  order  per- 
petual stay  of  execution  on  an  erroneous 
judgment  if  it  had  jurisdiction  of  the  subject 
matter,  and  of  the  person  of  defendant.  (Chase 
V.  Ohristianson,  41  Oal.  253.) 

Cited  61  Oal.  121. 

73.  The  district  judge  made  an  ex  parte 
order  recalling  an  execution;  and  afterward, 
without  notice,  made  a  further  order,  re- 
citing that  one  of  the  defendants  had  com- 
menced an  action  to  vacate  the  judgment, 
and  directing  a  stay  of  execution  until  that 
action  be  determined,  or  until  further  order. 
Held,  that  the  judvB  had  no  authoritv  to 
midce  the  orders ;  and  the  orders  reversedf  ac- 
cordingly. (Livermore  v.  Hodgkins,  54  Oal. 
687.) 

CAU  Dmnr,  You  II.— 79 


74.  Befsndant  in  foreclosure  who  is 
on  mortgaged  premises,  but  who  holds  in  sub* 
ordination  to  another,  cannot  have  a  stay 
of  execution  without  giving  the  undertaking 
prescribed  by  section  945  of  the  Code  of  Civu 
I^rocedure.  Nor  can  the  person  in  subordina- 
tion to  whom  the  property  is  held  have  a  stay 
without  giving  such  undertaking.  (McMillan 
V.  Havward,  84  Oal.  85.) 

75.  Notice  of  motion  to  set  aside  execution 
and  levy  made  thereunder  will  not  operate  as 
a  stay  of  proceedings.  (Bryan  v.  ^erry,  8 
Cal.  180.) 

Cited  21  Cal.  50. 

76.  Where  the  appellant,  on  an  appeal  pend- 
ing from  the  district  court  to  the  supreme  court, 
filed  in  the  clerk's  office  of  the  custrict  court 
his  notice  of  appeal  and  undertaking,  and 
the  respondent,  within  the  time  allowed  by 
law.  excepted  to  the  sufficiency  of  the  sureties 
to  the  undertaking,  and  they  failed  to  justify 
to  the  satisfaction  of  the  clerk  of  said  court, 
who  issued  execution  on  said  judgment,  held, 
that  it  was  error  in  the  judge  of  said  court  to 
make  an  order  of  supersedeas,  staying  said 
execution.  (Mokelumne  Hill  Co.  v.  Wood- 
bury, 10  Oal.  188.) 

For  costs,  power  to  stay.    See  Costs,  111. 

Stay  on  judgment  discharged  in  insolvency. 
See  Bankruptcy  and  Insolvency.  850,  et  seq. 

Issuing  after  order  staying.  See  Contempt, 
70. 

Compellinff  fbdnff  of  bond  to  stay.  See 
Mandamus,  ll,  11,  C 

Bond  to  stay  as  bond  on  appeal.  See  Ap- 
peals, y,  6,  d. 

Appeal,  effect  of  on  levy  under  attachment. 
See  A|>peals,  VIII,  9. 

Staying  execution  pending  appeal.    See  Ap- 

Appeal,  bond  to  stay  execution  pending.  See 
Appeals,  Vin,  16. 

JSffectof  on  running  of  time  for  <ffmiftp5?f^. 

See  ante,  15.     

yn.  Levy  of. 

f.  What  Subject  to. 

77.  In  this  state  all  beneficial  estates  are 
liable  to  be  taken  on  execution,  whether  l^nd 
or  equitable.  (Leroy  v.  Dunkerly,  54  Oal.  452.) 
Cited  57  Cal.  884. 

78.  The  term  "  land  "  embraces  all  tities, 
l^al  or  equitable,  perfect  or  imperfect,  in- 
cluding such  rights  as  lie  in  contract— those 
which  are  executory  as  well  as  those  which 
are  executed.  Any  interest,  therefore,  in 
land,  l^al  or  equitable,  is  subject  to  attach- 
ment or  execution.  (Fish  v.  Fowlie,  58  Oal. 
373.) 

79.  In  all  cases  where  mere  lien  exists  the 
legal  estate  must  be  in  some  other  party  than 
the  mortgagee.  This  le«;al  estate  and  the 
conseauent  right  to  discharge  the  lien  and 
save  the  estate  is  of  value,  and  can  be  sold. 
(Knight  V.  Fair,  9  Cal.  117.) 

80.  The  only  purpose  of  an  execution,  in 
respect  to  real  estate  upon  which  a  judgment 
lien  subsists,  and,  while  it  subsists,  is  to 
enforce  the  lien  by  a  sale  of  the  property. 
Doubtiess  lands  not  subject  to  the  judgment 
lien  may  be  levied  upon  by  virtue  of  an  ex- 
ecution.   (Bagley  v.  Ward,  87  Cal.  121.) 
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81.  Real  estate  of  a  judgment  debtor  situ- 
ated in  the  county  where  the  judgment  before 
a  justice  of  the  peace  was  rendered  may 
be  sold  on  execution  upon  the  judgment, 
whether  a  transcript  of  the  judgment  be  filed 
in  the  office  of  the  recorder  of  such  county 
or  not.  (Campbell  v.  Wickware,  19  Gal.  145.) 

82.  The  purchaser  of  real  estate  upon  exe- 
cution sale,  both  before  and  after  the  period 
for  redemption  expires,  has  an  estate  m  the 
land  purchased  which  may  be  levied  on  and 
sold  on  an  execution  running  against  his 
property.  (Page  y.  Rogers,  31  Gal.  293.) 
Oted  &6  Gal.  639. 

83.  Sheriff  can  only  seize  and  sell  sach  title 
and  interest  as  judgment  debtor  had  in  land 
at  the  time  of  the  levy,  and  such  as  he  ac- 
quired between  the  time  of  the  le^f  and  the 
Bale,  under  an  execution  issued  on  a  jud^ent, 
which  is  not  a  lien.  (Kenyom  t.  Qnmn,  41 
Oal.  325.) 

94.  If  deed  of  trust  leaves  interest  in  trust 
proi>erty  in  grantor  such  interest  may  be  sold 
on  an  execution  against  him.    (Kennedy  t. 
Nunan,  52  Gal.  326.) 
Cited  54  Gal.  460;  57 Gal.  384;  58 Gal.  375;  70 

Gal.  241 ;  84  Gal.  506. 

85.  After  the  execution  of  a  mortgage  upon 
real  estate  a  judgment  was  rendered  agamst 
the  mortgagor,  which  became  a  lien  upon  the 
mortgaged  property;  the  mortgagee  then  fore- 
closed the  mortgage,  making  the  mortgagor 
alone  a  party  defendant,  had  the  property  sold 
under  tne  decree,  became  the  purchaser,  and 
obtained  a  sheriff's  deed ;  afterwards,  the  judg- 
ment creditor  procured  an  execution  upon  his 
judgment  and  had  the  property  advertised  for 
sale :  the  holder  of  the  title  under  the  sheriff's 
deed  filed  a  bill  in  equity  to  enjoin  the  sale. 
Held,  that  he  was  not  entitled  to  an  injunction, 
and  that  the  judgment  creditor  had  a  right  to 
sell  anv  interest  m  the  land  held  by  the  judg- 
ment debtor  at  the  rendition  of  the  judgment 
or  levy  of  the  execution.  Held,  further,  that 
the  judgment  creditor's  equitable  right  of  re- 
demption not  having  been  cut  off  by  the  fore- 
closure, he  might,  during  the  two  years  that 
his  judgment  was  a  lien  upon  the  premises, 
sell  under  an  execution,  and  purchase  the 
le^  title  of  the  mortgagor,  not  only  that  he 
might  assert  hia  right  of  redemption  at  any 
time  within  the  period  allowed  by  the  statute 
of  limitations,  but  also  that  he  might  real- 
ize any  other  benefit  or  advantage  that  might 
accrue  to  him  from  the  sale.  (Alexander  v. 
Greenwood,  24  Gal.  505.) 

Cited  13  Nev.  492. 

86.  The  interest  of  a  miner  in  his  mining 
claim  is  property,  and  may  be  taken  and  sold 
under  execution.  (McKeon  v.  Bisbee,  9  Gal. 
137.) 

Cited  12  Gal.  70;  23  Gal.  506;  5  Or.  106. 

Pre-emptioner,  execution  sale  of  interest. 
See  Public  Lands,  IX,  8. 

Possessory  right  in  public  land,  taking  un- 
der execution.    See  Public  Lands,  VIII,  4. 

87.  A  judgment,  being  but  the  evidence  of 
the  debt,  and  not  the  debt  itself,  cannot  be 
levied  upon  as  such  and  sold  under  execution. 
(Latham  v.  Blake,  77  Oal.  646,  cited  2  S.  Dak. 
232 ;  Dore  v.  Dougherty,  72  Cal.  232,  cited 
77  Gal.  647,  655.) 


88.  A  judgment  cannot  be  levied  npon  and 
sold  under  execution  as  personal  property 
capable  of  manual  delivery.  It  can  only  be 
levied  upon  in  the  mode  prescribed  by  sub- 
division 5  of  section  542  of  the  Code  of  CHvil 
Procedure.  (McBride  v.  Fallon,  65  Gal.  301.) 
Cited  72  Gal.  234;  77  Cal.  654;  81  Cal.  154. 

89.  Whether  a  chose  in  action  as  a  note  or 
judgment,  and  the  like,  calling  for  a  definite 
sum  without  condition,  is  the  subject  of  levy 
and  sale,  query?  (Giandall  v.  Blen,  13  Cal. 
15.) 

Cited  34  Gal.  89. 

Equity  of  redemption  is  subject  to.  See 
Mortgages,  811. 

90.  Seats  in  the  San  Francisco  Stock  and 
Exchange  Board,  and  in  the  San  Francisco 
Produce  Exchangee,  though  clo^sged  with  con* 
ditions  and  restrictions,  constitute  property 
within  the  reach  of  iudgment  creditors  of  the 
owner,  and  wliich  shomd  be  applied  as  other 
property  of  a  debtor  to  the  payment  of  his 
debts.  An  order  may  be  properly  made, 
upon  proceedings  supplementary  to  execution 
against  the  owner  of  such  seats,  appointing 
a  receiver,  and  directing  the  execution  debtor 
to  make  an  assignment  thereof  to  him,  and 
empowering^  the  receiver  to  sell  the  same  to 
satisfy  the  judgment.  (Habenicht  v.  lissak, 
78  Gal.  351.) 

91.  A  broker's  seat  in  the  San  Francisco 
Stock  and  Exchange  Board,  a  voluntary  asso- 
ciation, membership  in  which  depends  upon 
the  election  of  the  associates,  ten  negative  votes 
excluding  from  participation  therein,  and 
which  cannot  be  voluntarily  transferred,  ex- 
cept toapereon  whom  the  association  shall 
choose  to  elect  as  a  member,  is  not  subject  to 
levy  and  sale  under  execution,  and  an  at- 
tempted sale  thereof  under  execution  to  one 
whom  the  association  refuses  to  elect  passes 
no  title  as  against  the  broker  who  retains  his 
seat  therein.  (Lowenberg  v.  Greene baum, 
99  Gal.  162.) 

92.  Stock  of  corporation  purchased  by  it 
under  section  844  of  the  Civil  Code,  at  a  sale 
for  delinquent  assessments,  is  held  subject  to 
the  control  of  the  stockholders,  and  cannot  be 
levied  on  under  an  execution  against  the  oor- 

g oration.     (Robinson  v.  Spaulding  (3k>ld   it 
ilver  Min.  Co.,  72  Cal.  32.) 

93.  Patent  r^ht  to  invention  is  liable  to  ex- 
ecution. (Pacific  Bank  v.  Robinson,  57  GaU 
520.) 

Cited  78  Gal.  357;  99  Gal.  166;  9  Mont.  348. 

Indebtedness  to  vendee  is  subject  to  execu- 
tion.   See  Vendor  and  Vendee,  297* 

94.  The  franchises  of  a  corporation  are 
privileges  granted  and  held  in  personal  trust, 
and  cannot  be  transferred  by  forced  sale,  or  by 
voluntary  assignment  except  by  permission 
of  the  government,  and,  when  that  x)ermi88ion 
is  granted,  the  mode  of  transfer  pointed  out 
must  be  followed.  (Wood  v.  Truckee  Turn- 
pike Go.  24  Cal.  474.) 

Cited  32  CaL  529;  41  Cal.  510;  11  Or.  853; 
12  Or.  37. 

95.  A  franchise  cannot  be  levied  upon  or 
sold  under  execution  in  the  absence  of  a 
statutory  provision  therefor,  and,  whenever 
such  a  provision  exists,  the  extent  as  well  as 
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the  mode  of  levy  and  Bale  are  limited  thereby. 
(Gi^ory  Y.  Blanchard,  98  Cal.  311.) 

96w  Section  838  of  the  Ckxle  of  Civil  Proced- 
ure, providing  that  for  the  satiefaction  of  any 
jad^ent  against  a  corporation  authorized  to 
receive  tolls,  its  franchise  may  be  sold  under 
execution,  limits  the  franchises  which  may  be 
■old  under  execution  to  those  owned  by  cor- 
porations, and  does  not  authorize  the  sale  of 
a  franchise  held  by  an  individual.  (Gregory 
T.  Blanchard,  98  Gal.  311.) 

97.  A  ferry  is  a  franchise,  and  is  not  the  sub- 
lect  of  levy,  sale,  or  delivery  under  execution. 
It  involves  a  personal  trujBt  granted  by  the 
sovereign  upon  conditions  imposed  upon  the 
grantee  alone,  and  his  liability  cannot  be  re- 
moved by  substitution.  (Munroe  v.  Thomas, 
5  Cal.  470.) 

Cited  7  Cal.  287;  24  Cal.  487;  41  Cal.  610;  11 
Or.  858;  2  Or.238;  12  Or.  37.) 

98.  A  ferryboat  used  for  the  transportation 
of  passengers,  teams,  etc.,  across  a  stream  is 
not  exempt  from  execution  because  the  ferry 
is  on  the  mail  route,  and  the  boat  is  used  also 
to  convey  the  United  States  mail  across  the 
stream.    (Lathrop  v.  Middleton,  23  Cal.  257. 

99.  To  levjr  on  and  sell  such  boat  by  virtue 
of  an  execution  is  not  an  obstruction  to  the 
passage  of  the  mail  within  the  meaning  of  the 
act  of  Congress  making  it  a  penal  offense  to 
"  knowingly  and  willfully  obstruct  or  retard 
tiie  passage  of  the  mail  or  of  any  driver 
or  carrier,  or  of  any  horse  or  carriage  carry- 
ing the  same."  (Lathrop  v.  Middleton,  23 
C2.  627.) 

Sale  of  vessel  under  execution.  See  Ship- 
ping, xn. 

100.  A  ferry  license,  being  a  franchise,  is 
not  the  subject  of  levy  and  sale  under  execu- 
tion.   (Thomas  v.  Armstrong,  7  Gal.  286.) 
Cited  24  Cal.  487;  41  Cal.  611;  6  Mont.  164; 

20r.238;  11  Or.  353;  12  Or.  37. 

101.  Where  the  execution  on  a  joint  judg- 
ment directed  the  officer  "  to  levy  of  the  goods 
and  chattels,  lands  and  tenements  of  the  said 
judgment  debtors,"  said  sum,  etc.,  the  officer 
18  aaihorized  to  seize  the  individual  as  well  as 
joint  property  of  the  judgment  debtors ;  and 
hence,  that  where  the  officer  seized  and  sold 
under  such  execution  the  individual  prop- 
erty of  the  party  not  served  with  process, 
the  justice  of  the  peace  issuing  the  writ, 
and  the  plaintiff  therein — at  whose  request  it 
was  issued,  who  took  part  in  the  proceedings, 
and  received  the  proceeds  of  the  sale — are 
each  liable  to  the  party  not  served  in 
damages  for  the  seizure,  (inos  v.  Winspear, 
18  Cat  397.) 

102.  Where  the  execution  debtor  owns 
popertv  jointly  with  another  a  sheriff  who 
Las  such  execution  has  the  right  to  levy  on 
such  property,  and  take  it  into  possession  for 
the  purpose  of  subjecting  it  to  sale,  ( Wald- 
man  v.  Broder,  10  Gal.  378.) 

ated  17  CaL  547;  51  Gal.  611. 

Partner,  execution  against  and  sale  under. 
See  Partnership,  IX,  10. 

103.  Plaintiff  was  walking  along  the  street 
with  a  bag  of  gold  coin  in  his  hand.  Two  of 
defendants,  a  deputy  sheriff  and  constable, 
•eiied  him,  and  by  force  took  the  bag  of  coin 


from  him.    Plaintiff  sues  for  the  seizure  and 
conversion  of  the  coin.    Defendants  gave  in 
evidence  three  judgments  and  executions  in 
favor  of  three  of  their  number,  and  against 
Alfred  A.  Green,  brother  of  plaintiff,  and 
offered  to  prove  that  the  bag  of  coin  was  the 
property  of  Alfred,  and   was  seized    under 
these  executions,  and  applied  to  their  satis- 
faction.  The  court  excluded  the  proof.   Held, 
that    such  exclusion    was  erroneous;   that 
plaintiff  could  claim  no  exemption  from  the 
seizure  of  coin  held,  as  this  was,  in  his  hand, 
as  he  might,  perhaps,  in  reference  to  money 
upon  his  person.    The  coin  in  the  hand  was, 
like  a  horse  held  by  the  bridle,  subject  to 
seizure    on    execution    against    its    owner. 
(Green  v.  Palmer,  16  Cal.  411.) 
Cited  13  Or.  56. 

104.  Where  A  commences  suit  against  B 
to  recover  possession  of  personal  property, 
and  before  the  suit  is  commenced  B  has  sold 
the  property  to  0,  if  A  recovers  judgment, 
the  property  cannot  be  taken  from  C  under 
an  execution  issued  on  the  judgment  for  its 
delivery.    (Peterie  v.  Bugbey,  24  Cal.  419.) 

Inchoate  right  of  inventor  cannot  be  reached 
by  creditors.    See  Inventions,  4. 

Property  assigned  for  the  benefit  of  credit- 
ors is  not  subject  to.  See  Assignments  for  the 
Benefit  of  Creditors,  8. 

MunidDal  lands,  whether  subject  to.  See 
Munidpai  Corporations,  197,  et  seq. 

Sale  of  beach  and  water  lots  on  execution. 
See  San  Francisco,  XIV,  10,  f. 

Lands  claimed  under  Van  Ness  ordinance, 
whether    subject    to.    See    San    Francisco, 

A  I  V ,  v. 

Sale  of  married  woman's  property  under 
execution  for  costs.    See  Husband  and  Wife, 

Ov2». 

Levy  on  and  sale  of  homestead.  See 
Homesteads,  X,  7. 

Exemption  from.    See  Exemptions. 

Revival  of  judgment  on  levy  on  property 
not  subject  to.    See  Judgments,  773,  et  seq. 

Claim  of  goods,  notice.  See  Sheriffs,  56, 
etseq. 

2.  How  Mado;  Dutiw  and  UMIHiw  of  SheiUfo. 

105.  The  levy  and  sale  must  both  be  made 
within  the  period  of  two  years  limited  by 
statute.    (Isaac  v.  Swift,  10  Cal.  71.) 

Cited  86  Cal.  121. 

106.  Under  section  189  of  the  Practice  Act 
of  1850  an  execution  debtor  had  the  right  of 
designating  the  property  to  be  levied  upon, 
but  he  could  not  defeat'a  levy  by  neglecting 
or  refusing  to  exercise  the  right;  and,  in  the 
absence  of  a  showing  that  such  right  was  ex- 
ercised by  the  debtor  and  disregarded  by  the 
officer,  the  former  cannot  be  heard  to  com- 
plain, nor  can  a  stranger  to  the  writ,  having 
no  interest  in  or  lien  upon  the  property  seized, 
question  the  regularity  of  the  levy  for  such 
cause.    (Frink  v.  Roe,  70  Cal.  296.) 

107.  The  court  has  no  power  to  make  an 
order  directing  a  sheriff  to  enforce  an  execu- 
tion by  levying  on  a  particular  piece  of  prop- 
erty.   (Fraser  v.  Thrift,  50  Cal.  476.) 

108.  The  sheriff  may,  on  the  request  of  the 
defendant  in  execution,  properly  levy  on  real 
estate,  though  there  be   personal  property 
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preieiit  unply  lafBcient  to  ■atisfy  the  eixeca- 
tion.    (Smith  y.  Randall,  6  Cal.  47.) 

109.  Services  of  a  copy  of  execation  and 
BoUoe  of  garnishment  apon  a  third  party  oon- 
stitntes  no  lien  on  pn>i)erty  of  the  debtor  in 
his  hands  capable  of  manual  deliyery.  (John- 
son Y.  Gk>rhiun,  6  (3al.  195.) 

110.  A  levy  made  by  a  constable  on  g;oods 
which  he  does  not  see  or  have  in  his  posses- 
sion is  void.    (Herron  v.  Hughes,  25  Gal.  655.) 

111.  A  levy  on  personal  property  cabbie  of 
manual  delivery  must  be  made  bv  taking  the 
property  in  custody.  If  it  is  allowed  to  re- 
mam  in  the  hands  of  the  debtor  the  levy 
cannot  operate  so  as  to  defeat  subsequent  ex- 
ecutions. (Dutertre  v.  Driard,  7  Cal.  549.) 
Cited  45  Cal.  41. 

1 12.  If  a  chose  in  action  is  the  subject  of  levy, 
then  whether  such  levy  and  sale  can  be  made 
without  actual  possession  of  the  chose  by  the 
officer, query?  (Crandall  v.  Blen,  18  Cal.  15.) 

lis.  Any  act  on  part  of  officer  showing  in- 
tent to  sell  specific  land,  and  to  subject  it  to 
the  satisfaction  of  the  judipnent,  constitutes 
a  "levying*'  of  the  execution  as  against  the 
defendant  in  the  execution  j  and  the  perform- 
ance of  the  acts  described  m  the  statute  as  a 
levying  of  the  execution  is  material  only  in 
reference  to  the  rights  of  third  parties,  or  per- 
sons who  are  not  i>arties  to  the  writ.  (Blood 
v.  Ught,  38  Cal.  649.) 

114.  When  the  judgment  debtor  has,  or 
claims,  an  interest  in  only  a  small,  well-de- 
fined parcel  of  a  much  larger  tract  of  land  it 
is  extremely  irregular,  to  say  the  least,  to  levy 
the  execution  \ipon  his  interest  in  the  general 
tract,  instead  of  the  puticular  parcel  he 
claims.    (Logan  v.  Hale,  42  Cal.  645.) 

115.  It  is  not  necessary  when  an  execution 
is  levied  on  real  estate  that  a  copy  of  the 
same  with  the  levy  indorsed  thereon  should 
be  filed  in  the  recorder's  office*  (Bagley  v* 
Ward,  87  Cal.  121.) 

116.  No  filing  of  transcript  with  the  recorder 
is  necessary,  except  as  to  property  situated  in 
a  different  county.  WiUi  reference  to  prop- 
erty in  the  same  county,  the  provisions  for 
the  enforcement  of  an  execution  upon  a  judg- 
ment in  a  justice's  court  are  the  same  as  those 
relating  to  district  courts.  (Campbell  v.  Wick- 
ware.  19  Cal.  145.) 

117.  Where  judgment  is  taken  jointly 
against  two  defendants  it  makes  no  differ- 
ence, so  far  as  they  are  concerned,  whether 
the  dieriff  first  levied  on  joint  property  or  not. 
(Low  V.  Adams,  6  Cal.  277.) 

118.  Sheriff,  in  enforcing  writ  of  execution 
against  member  of  partnership,  should  take 
possession  of  the  partnership  property,  and 
sell  the  interest  of  the  execution  debtor  there- 
in, and  he  may  deliver  the  possession  of  the 
entire  property  to  the  purchaser,  who  be- 
comes a  tenant  in  common  with  the  other 
partner.  Such  seizure,  sale^  and  delivery  of 
possession  is  not  a  conversion  of  the  other 

{>artner'8  interest,  although  at  the  time  of  the 
evy  and  sale  the  execution  debtor  would  have 
had  no  interest  in  the  partnership  property 
had  there  been  an  accounting  between  the 
partners.    (Wright  v.  Ward,  65  Cal.  525. ) 

119.  If  two  are  tenants  in  common  in  per- 


sonal property,  and  the  sheriff  in  a  suit  againat 
one,  brought  on  a  daim  against  him,  attaches 
his  intereit  in  the  common  property  he  may 
take  all  the  property  into  his  possession  with- 
out being  guilty  of  a  conversion  of  the  other 
tenant's  share.  (Yeach  v.  Adams,  51  Cal. 
609.) 

120.  A  beinff  indebted  toB  delivered  to  him 
a  quantity  of  lumber  as  security  for  payment 
of  the  debt,  with  the  understanding  ttiat  B 
should  proceed  and  sell  the  lumber,  and  pay 
his  debt  out  of  the  proceeds.  The  lumber  was 
afterwards  levied  upon  by  the  defendants 
under  an  execution  m  their  favor,  against  A 
as  his  property.  Held,  that  the  lumber  was 
not  subject  to  seisure  under  an  execution 
aeainst  A  without  payment  in  the  first  place 
of  his  indebtedness  to  B.  (Swanston  v.  Sub- 
lette, 1  Cal.  123.) 

ated  63  Cal.  552. 

121.  The  appellant  claimed  to  be  entitled  to 
the  money  due  upon  the  judgment  in  ques- 
tion under  an  execution  sale.  The  execution 
was  issued  out  of  a  justice's  court  against  the 
person  in  whose  favor  the  judgment  was  ren- 
dered. The  levy  of  the  execution  was  made 
by  the  sheriff,  who  delivered  to  and  left  with 
the  judgment  debtor  a  copy  of  the  writ,  with 
a  notice  in  writing  that  he  levied  upon  the 
judgment,  particufiurly  describing  it,  and  also 
upon  all  moneys,  goods,  credits,  effects,  debts 
due  or  owing,  or  under  his  control,  and  re- 
questing him  not  to  pay  or  transfer  the  same 
to  any  one  except  the  sheriff.  Held,  that  the 
service  of  the  writ  and  notice  on  the  judg- 
ment debtor  was  not  a  levy  on  the  judgment 
as  sudi,  but  a  garnishment  of  the  money  due 
thereon.    (Dore  v.  Dougherty,  72  Cal.  232.) 

122.  A  levy  may  be  good  as  against  the  de- 
fendant in  the  writ,  and  not  good  as  to  the 
third  persons.  The  conduct  of  the  defendant 
may  make  the  levy  good,  by  way  of  waiver,  or 
estoppel,  or  agreement.  (Taffts  v.  Manlove, 
14  Cal.  47.) 

123.  As  to  third  i)ersons,  there  can  be  no 
levy  when  t^e  officer  does  not  know  the  sub- 
ject of  the  levy — as  where  he  stands  at  the 
door  of  a  store,  which  is  locked,  and  keeps 
others  out.  The  levy  dates  from  the  time  he 
gets  into  the  store  and  takes  possession* 
(Taffts  V.  Manlove,  14  CaL  47.) 

Taking,  what  constitutes.    See  Sheriffs,  IV» 

8,  s. 

Mandamus  to  compel  sheriff  to  execute. 
See  Mandamus,  II,  11.  k. 

Compelling  sheriff  to  execute  writ.  See 
Sheriffs,  IV,  3,  d. 

Sheriffs.    See  Sheriffs. 

Instructions  to  sheriff  to  seise  as  a  defense. 
See  Sheriffs,  IV.  3,  9. 

Process,  justification  under.  See  Sheriffs, 
IV,  8.  r. 

Failure  or  refusal  of  sheriff  to  levy.  See 
Sheriffs,  IV,  3,  d. 

Failure  or  refusal  to  levy,  defense  of  claim 
of  title.    See  Sheriffs,  IV,  3,  d. 

Liability  of  sheriff  on  sale  of  exempt  prop- 
erty.   See  Sheriffs,  IV,  8, 1. 

Excessive  levy,  liability  of  sheriff.  See 
Sheriffe,  IV,  8.  e. 

Shmff,  to  wnom  liable.  See  Sheriffs,  IV» 
3,  8. 
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Bight  of  sheriff  to  reUdn  poofleflsion.  See 
SherDb,  IV,  3,  j. 

Do^  of  sheriff  to  hold  property.  See  Sher- 
i£EB,  lY,  3,  k. 

Liability  of  sheriff  for  loss  from  negligence. 
See  Sheriffs,  IV^  3,  k. 

Duty  of  sheriff  on  seizure  of  mortgaged 
chattels.    See  Sherifih,  IV,  3,  g. 

Liability  of  sheriff  in  seizure  of  property  of 
third  persons.    See  SheriSs,  IV,  3,  h. 

laability  of  sheriff  where  property  right- 
fnlly  seized.    See  SheriCh,  IV,  8,  f. 

Sneriff,  what  amounts  to  release  of.  See 
Sheriffs,  iV,  8,  q. 

Yin.  Belease  of  Property  and  Bond  on. 

124.  The  Toluntary  release  of  the  property 
levied  on  by  the  plaintiff  in  execution  could 
not  revive  the  ooligation  on  the  mortoage 
given  to  secure  the  judgment.  (Peopte  t. 
Ghisholm,  8  Oal.  29.) 

125.  An  undertaking  exacted  by  a  sheriff 
before  releasing  property  which  he  has  ascer- 
tained to  be  exempt  from  execution  is  void 
for  want  of  consideration.  (Servanti  y.  Lusk, 
43  Gal.  238.) 

126.  When  a  sheriff  has  attached  personal 
property,  a  portion  of  which  is  exempt  from 
execution,  and  refuses  to  release  any  of  the 
property  until  an  undertaking  is  given  him, 
the  undertaking  is  yoid  for  haying  been  il- 
lepdly  exacted  bj  the  sheriff  under  color  of 
his  <Aoe.    (Servanti  y.  Lusk,  43  Oal.  238.) 

Duty  of  sheriff  to  release  property  pending 
aimeal.     See  Sheriffs,  IV,  3,  j. 

Receipt  to  sheriff  estoppel  nx>m.  See  Estop- 
pel, 55,  et  aeq. 

IX.  Sale. 

I.  Who  to  Mako;  Outgoing  ShoHHo;  Vondltioni 

Exponao. 

127.  When  sheriff  who  levies  fieri  facias  on 
land  goes  oat  of  office  before  having  sold,  the 
court  may,  by  an  order,  direct  hia  successor 
to  sell  the  property  levied  on,  and  a  vendi- 
tioni exponas  may  be  issued  to  such  successor, 
and  he  may  then  sell  and  execute  a  deed  to 
the  purchaser.  (Clark  y.  Sawyer,  48  Gal.  133.) 
Cited  2  Idaho,  231. 

128.  In  cases  where  a  sheriff  who  has  re- 
ceived a  fieri  facias  and  made  a  levy  on  land 
goes  oat  of  office  without  having  sold,  if  a 
venditioni  exponas  is  issued  for  the  enforce- 
ment of  the  hen^  no  reason  is  perceived  why 
it  must  necessarily  be  executed  by  the  retir- 
ing dieriff  who  made  the  levy,  ana  not  by  his 
SQooessor  in  office.  (Olark  y.  Sawyer,  48  Gal. 
133.) 

1^.  The  writ  of  venditioni  exponas  is  a 
simple  order  of  the  court  to  self  property 
alr«idy  levied  on  under  execution.  It  con- 
ieis  no  power  to  levy,  and  a  recital  in  the  re- 
turn that  the  sherifE  had  levied  and  sold  by 
virtue  of  the  writ  is  an  unimportant  error 
when  it  appears  that  the  levy  had  been  pre- 
viously made  under  execution.  (Welch  y. 
Sultivan,  8  Gal.  165.) 

180.  There  is  a  distinction  between  cases 
where  a  yenditioni  exponas  is  issued  for  the 
sale  of  personal  property  and  where  it  is 
issued  for  the  sale  of  land.  A  venditioni 
issued   in  the  former  case  must  go  to  the 


officer  who  made  the  aeiiuie.     (Olark  y. 
Sawyer,  48  Oal.  133.) 
Oited  2  Idaho,  231. 

2.  Time  of. 

131.  The  time  within  which  a  sale  is  di- 
rected to  be  made  to  satisfy  a  judgment 
ordering  a  sale  upon  foreclosure  of  a  hen  is 
but  directory,  and  under  the  control  of  the 
court,  and  the  sale  should  not  be  set  aside 
merely  because  it  was  not  made  before  the  re- 
turn day  of  the  writ.  (Southern  Oalifomia 
Lumber  Oo.  v.  Ocean  Beach  Hotel  Oo..  94 
Oal.  217.) 

132.  A  sale  by  a  sheriff  under  an  execution 
after  the  return  day  of  the  execution  is  valid 
if  he  has  made  a  levy  during  the  lifetime  of 
the  writ,  and  a  sale  may  likewise  be  made 
after  the  return  day  of  a  writ  issued  under 
an  order  of  sale,  where  no  levy  is  required. 
(Southern  Oalifornia  Lumber  Oo.  y.  Ocean 
Beach  Hotel  Oo.,  94  Oal.  217.) 

Sale  must  be  within  two  years.  See  ante, 
105. 

Sale  after  statatory  period.  See  Injunc- 
tions, 107. 

Sale  after  return  day.    See  liens,  18. 

3,  Motieo  of, 

188.  Failure  to  give  proper  notice  of  sale  of 
real  estate  under  an  execution  does  not  in- 
yalidate  the  sale.  (Frink  y.  Boe,  70  Oal. 
298.) 

134.  If  sheriff,  before  sale  of  real  estate,  ne- 
glects to  give  proper  notice  the  statute  gives 
an  adequate  remedy  against  tiie  officer. 
There  is  not  sufficient  cause  to  set  aside  or 
ayoid  the  sale.  (Smith  v.  Randall,  6  Oal.  47, 
cited  8  Oal.  186.  9  Oal.  94,  17  Oal.  628,  22 
Oal.  590,  88  Oal.  654,  67  Oal.  565,  70  Old. 
302.) 

135.  In  action  asainst  purchaser  for  not 
paying  amount  of  nis  bid  it  cannot  be  set  up 
in  defense  that  no  sufficient  notice  of  the  sale 
was  given.  If  such  be  the  fact,  the  recourse 
of  the  purchaser  is  against  the  sheriff. 
(Harvey  y.  Fisk,  9  Oal.  93.) 

Oited  70  Oal.  302. 

Sheriff,  sale  by  without  notice.  See  Sher- 
iffs, IV,  3,  n. 

4.  Of  Fononatty;  Modo  of  Boiling  Roalty   and 

Foroonalty. 

136.  Sheriff's  bill  of  sale  of  personal  prop- 
erty sold  on  execution  need  not  contain  all  the 
formalities  of  a  regular  certificate.  (Lay  y. 
Neville,  25  Oal.  545.) 

137.  Whether  sale  of  note  under  execution 
will  be  valid  without  delivery  of  the  note 
to  the  purchaser  is  discussed,  but  not  de- 
cided.   (I)avis  y.  Mitchell,  34  Oal.  81.) 

138.  Whether  judicial  sales  and  sales  under 
legal  process  are  within  the  provision  of  the 
statute  of  frauds  (Oiv.  (3ode,  sec.  3439),  which 
requires  a  delivery  and  change  of  possession, 
query?    (Davis  y.  Drew,  58  Oal.  162.) 

139.  Oontingent  and  complicated  contracts 
cannot  be  levied  upon  and  sold  without  being 
inpoBsesBioa  of  the  officer  at  the  sale,  to  be 
exhibited  to  the  bystanders  and  assigned  to 
the  purchaser,  unless  a  full  and  accurate  de- 
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Bcription  of  the  particular  intereBt  and  dioee 
in  action,  with  all  its  conditions  and  cove- 
nants, and  a  full  explanation  of  the  facts  de- 
termining the  vakie  of  the  chose,  be  given  by 
the  levy  and  announced  at  the  sale.  (Orandall 
V.  Blen,  13CaL15.) 

140.  By  the  statute  of  1850  personal  prop- 
erty levied  on  b^r  the  sheriff  must  be  actually 
seized  and  sold  in  presence  of  the  purchaser, 
while  a  lien  attaches  to  real  estate  upon  the 
filing  of  the  transcript,  and  the  same  is  to  be 
sold  in  front  of  the  courthouse  door;  and  all 
leasehold  estates  of  more  than  one  year  are  to 
be  so  disposed  of.  (Smith  v.  Morse,  2  Cal. 
524.) 

Cited  8  Cal.  186;  70  Cal.  305. 

Permitting  defendant  to  remain  in  poflses- 
sion.    See  post,  165, 166. 

5.  Validity  of. 

a.  Construction  of  Statute;  Sale  in  Violation 

of  Injunction* 

141.  The  two  hundred  and  thirty-seventh 
section  of  the  code  does  not  change  the  rules 
of  the  common  law  as  to  the  validity  of  judi- 
cial sales,  but  guards  against  their  mischiev- 
ous consequences  in  certain  cases  by  affording 
a  remedy  which  the  common  law  does  not. 
(Hunt  V.  Loucks,  88  Cal.  372.) 

142.  The  issuing  of  an  execution  and  sale  of 
real  property  during  the  existence  of  a  pre- 
liminary injunction  restraining  the  same  ren- 
ders the  sale  voidable,  and  the  execution  and 
sale  may,  upon  proper  proceedings  taken,  be 
set  aside.  Such  sale  is  not,  however,  void, 
and  a  deed  made  under  it  confers  a  valid  title. 
(Bagley  v.  Ward,  37  Cal.  121.) 

Presumption  as  to  acts  of  officer  acting  un- 
der naked  statutory  power.  See  Offices  and 
Oiiicers,  ^,  et  seq. 

Sale  contrary  to  order  of  court.  See  Sheriffs, 
'    IV,  8,  m. 

Enjoining  sale.    See  post,  IX,  5,  h. 

Sheriff,  sale  by  contrary  to  injunction.  See 
Sheriffs,  IV,  8,  m. 

b.  Judgment  Necessarv ;  Erroneous  or  Satis- 

fied Judgments. 

143.  The  sheriff  in  making  a  sale  of  property 
under  an  execution  acts  under  a  naked  statu- 
tory power  dependent  for  its  existence  upon 
the  existence  of  the  judgment  which  he  is  at- 
tempting to  execute ;  and  if  there  is  no  judg- 
ment in  support  of  the  writ  of  execution  under 
which  he  makes  the  sale  the  power  to  make 
the  sale  is  wanting,  and  no  title  to  the  propertv 
passes,  even  to  an  innocent  purchaser.  (Bui- 
lard  V.  McArdle,  98  Cal.  355.) 

144.  Sale  under  judgment  before  judgment 
was  signed  is  void,  and  passes  no  title  to  the 
purchaser.    (Wells  v.  Stout,  9  Cal.  479.) 
Distinguished  51  Cal.  150. 

145.  Execution  sale  under  judgment  entered 
after  affirmance  of  Judgment  rendered  upon  a 
premature  and  ineffectual  appeal  is  valid,  and 
passes  title.    (Brady  v.  Burke,  90  Cal.  1.) 

146.  Sale  made  under  valid  though  erro- 
neous judgment,  which  has  not  been  reversed 
or  set  aside,  is  valid.  (Moore  v.  Martin,  38 
Cal.  428.) 

Cited  38  Cal.  654 ;  67  Cal.  565. 


Irregularities  or  fraud,  effect  xA  on  pur- 
chaser.   See  poet,  IX,  6,  L 

147.  A  sale  of  land  under  execution  issned 
upon  satisfied  judgment  is  void,  and  does  not 
affect  the  title.  (Reynolds  v.  Lincoln,  71  CaL 
183.) 

148.  Where  judgment  in  existence  at  execn- 
tion  has  been  vacated  or  satisfied  in  any  way, 
directly  or  indirectly,  before  any  sale  has  be«i 
made,  the  power  to  make  the  sale  has  also 
been  destroyed.  (Bullard  v.  McArdle,  98  Cal. 
855.) 

Sale  under  void  judgment  is  a  nullity.  See 
Judgments,  704. 

Scde  on  execution  under  void  judgment  00(&- 
fers  no  title.    See  Jurisdiction,  133. 

c  Sales  En  Masse. 

149.  If  a  sheriff,  by  virtue  of  an  execution 
levies  on  and  advertises  for  sale  several  sep- 
arate tracts  of  land  he  must  sell  the  tracte 
separately  and  not  en  masse.  (Browne  y. 
Ferrea,  51  Cal.  552.) 

Cited  91  Cal.  40. 

150.  Section  694  of  the  Code  of  Civil  Pro- 
cedure does  not  apply  where  each  distinct  par- 
cel is  first  offered  for  sale  separately  and  no 
bids  are  received ;  but  in  such  case  the  prop- 
erty may  be  offered  and  sold  en  masse,  and  the 
sale  will  not  be  set  aside.  (Marston  y.  White, 
91  Cal.  37.) 

151.  Where  several  water  ditches  and  water 
rights  appertaining  to  them  constitute  a  single 
connectea  system  of  water  supply,  so  that 
some  of  the  ditches  would  oe  useless  if 
owned  and  held  by  different  parties,  they  may 
be  sold  under  execution  as  a  single  parcel. 
(Gleason  v.  Hill,  65  Cal.  17.) 

152.  VThere  the  land  sold  under  execution 
consisted  of  separate  but  adjoining  tracts,  but 
the  sheriff  ana  the  purchaser  were  ignorant  of 
the  subdivisions;  and  the  defendant  faiiled  to 
inform  the  sheriff  of  the  fact,  or  to  direct  a 
sale  by  parcels,  held,  that  the  sale  of  the 
land  in  gross  was  valid.  (Smith  y.  Bandall,  6 
Cal.  47.) 

Cited  54  Cal.  351;  94  Cal.  592. 

153.  Sale  in  mass,  under  a  writ  of  execution, 
of  real  estate,  consisting  of  several  known  and 
distinct  parcels,  at  a  price  greatly  below  the 
actual  value  of  the  property,  cannot  be  sus- 
tained against  the  objection  of  the  judgment 
debtor.  (San  Francisco  v.  Pixley,  21  Cfu.  56.) 
Cited  38  Cal.  654:  54  Cal.  351 ;  67  Cal.  565;  70 

Cal.  303;  91  Cal.  40;  94  Cal.  592. 

154.  Under  an  execution  against  the  city 
and  county  of  San  Francisco,  the  sheriff  sold 
a  tract  of  land,  belonging  to  the  corporation, 
one  mUe  in  length  and  half  a  mUe  m  width, 
which  had  long   previous   to  the  sale  been 
laid  out  by  the  city  authorities  into  blocks 
and   streets  of   designated   dimensions  and 
boundaries,  and  marked  upon  the  official  map 
of  the  city ;  part  of  the  LAnd  lay  under  the 
tide  waters  of  the  bay  of  San  Francisco,  and 
the  dry  land  was  intersected  by  a  navigable 
stream.    The  property  was  sold  in  mass  for 
three  hundred  and   sixty  dollars,  and   was 
worth  at  the  time  about  seventy-five  thousand 
dollars.    Held,  that,  upon  application  bv  the 
judgment  debtor,  the  sale  was  properly  set 
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aside,  Cfo  iccxiimt  of  the  manner  in  which  it 
had  been  made.  (San  Frandaoo  y.  Pizley,  21 
OaL56.) 

155.  Sales  en  masse  are  not  absolntely  Toid, 
but  are  voidable,  and  will  be  set  aside  npon 
reasonaUe  and  proper  application,  wKen 
there  is  reasonable  ground  for  belief  that  they 
were  less  beneficial  to  the  creditor  or  debtor 
than  they  would  have  been  had  a  different 
mode  been  pursued.  (San  Francisco  y«  Pix- 
ley,  21  Oal.  56.) 

166.  The  mere  fact  that  several  separate 
tracts  of  land  belonging  to  an  execution  debtor 
were  sold  at  the  execution  sale  en  masse  is 
not  sufficient  to  render  the  sale  void*  (Bid- 
dell  V.  Harrell,  71  (M.  254.) 
Cited  94  Cal.  591. 

157.  A  sale  in  mass,  under  an  execution,  of 
real  estate  consisting  of  several  known  and 
distinct  parcels,  at  a  price  ereatly  below  the 
actual  value,  is  voidable,  anof  will  oe  set  aside 
upon  a  proper  application  of  the  judgment 
debtor  ^en  made  in  a  reasonable  time  after 
the  sale ;  but  such  a  sale  is  not  void,  and  will 
not  be  set  aside  if  the  application  is  not  made 
within  a  reasonable  time.  (Vigoureux  v.  Mur- 
phy, 54  Oal.  346.) 

Oited  77  Gal.  12S ;  91  CaX.  40. 

158.  A  judgment  debtor  may,  by  parol,  waive 
a  side  of  the  land  in  parcels,  and  give  authority 
to  sell  en  masse ;  and  where  it  does  not  appear 
that  Uie  sale  was  not  made  in  solido  by  express 
direction  of  the  judgment  debtor,  or  offered  in 
parcels  and  no  bidis  received,  the  execution 
sale  will  not  be  set  aside  because  of  the  sale  of 
the  property  en  masse.  (Hudepohl  v.  Liberty 
Hill  Water  A  Min.  Oo.,  94  Gal.  588.) 

169.  In  case  of  a  sale  en  masse  under  an  ex- 
6cuti<m  of  real  estate  consisting  of  several 
known  and  distinct  parcels  a  Imowledge  of 
the  judgment,  execution,  and  advertisement 
is  sufficient  to  put  the  judgment  debtor  on  his 
inquiry,  and  is  in  effect  equivalent  to  a  knowl- 
edge of  the  sale.  (Vigoureux  v.  Murphy,  54 
CJ.  346.) 

160.  If  a  sheriff  on  an  execution  sells  sepa- 
rate tracts  of  land  in  mass  the  creditor  has  his 
remedy  by  motion  to  set  aside  the  sale,  even 
if  a  stranger  becomes  the  purchaser  and  pays 
the  money  for  the  property.  (Browne  v. 
Feirea,  51  Oal.  552.) 

161.  A  sale  of  property  under  execution  will 
not  be  set  aside  because  sold  en  masse,  unless 
it  is  made  apparent  to  the  court  that  a  larger 
sum  wonld  have  been  realized  from  the  sale 
if  the  propertv  had  been  sold  in  parcels,  or 
that  the  sale  of  less  than  the  whole  tract  would 
have  brought  sufficient  to  satisfy  the  writ. 
(Hudepohl  v.  Liberty  HiU  Water  &  Min.  Go., 
M  Cal.  588.) 

1<S2.  In  an  action  to  set  aside  an  execution 
sale,  on  the  ground  that  the  property,  consist- 
ing of  seveiul  disconnected  parcels  of  land, 
was  sold  en  masse,  it  is  not  sufficient  to  allege 
merely  that  several  separate  tracts  were  sold 
in  the  lump  by  the  sheriff,  but  it  must  be 
shown  by  the  complaint  that  none  of  the  con- 
ditions which  would  authorise  the  sale  of  all 
the  parcels  together  existed  at  the  time  of  the 
isle.  (Hudepohl  v.Liberty  UiU  Water  &  Min. 
Co.,  94  Gal.  588.) 


163.  Where  the  application  to  avoid  the 
sale  was  made  more  than  three  years  after 
the  sale  bv  a  cross-complaint  to  an  action  of 
ejectment  brousht  by  the  successor  of  the  pur- 
chaser, the  application  comes  too  late,  thoush 
the  sale  should  have  been  vacated  had  tne 
application  been  made  immediately  on  the 
return  by  the  sheriff,  and  perhaps  m  case  it 
had  been  made  within  the  time  allowed  for 
redemption.  (Vigoureux  v.  Murjkhyi  54  Gal* 
346.) 

Gited  77  Gal.  123;  91  Gal.  40. 

Collateral  attack  on  sale  en  masse.  See 
post,  172. 

Sales  of  lots  singly  or  en  masse.  See  Mort- 
gages, XIX,  18,  b. 

Judgment  directing  sale  in  gross.  See  Judg- 
ments, XII,  19. 

d.  Inadequacy  of  Price. 

164.  Inadequacy  of   price,  though  a  fact 
admissible  in  evidence  to  establish  fraud,  is 
never  of  itself  sufficient  to  annul  a  sale  under 
execution.    (Smith  v.  Randall,  6  Gal.  47.) 
Cited  23  Gal.  302;  70  Gal.  501. 

Sale  en  masse  lor  inadequate  price.  See 
ante,  153, 154. 

Consideration  for  foreclosure  sale.  See 
Mortgages,  XIX,  18,  e. 

e.  Fraud  in;  Combination  to  Prevent  Bid- 
ding. 

165.  If  purchaser  of  personalty  i)ermits  it  to 
remain  in  possession  of  judgment  debtor  after 
the  sale^  and  allows  him  to  exercise  acts  of 
ownership  over  it,  the  court  or  jury  must 
take  this  circumstance  into  consideration  in 
determining  the  question  whether  the  sale 
was  fraudulent  as  to  the  creditors  of  the 
judgment  debtor.  (O'Brien  v.  Chamberlsin, 
50  Cal.  285.) 

Gited  58  Cal.  159. 

166.  The  question  not  decided  as  to  whether 
a  failure  by  a  purchaser,  at  a  judicial  sale, 
to  take  possession  of  personal  property,  will 
render  the  sale  fraudulent  per  se  under  our 
statute  as  against  the  creditors  of  the  judg- 
ment debtor.  (O'Brien  v.  Chamberlain,  So 
Cal.  285.) 

167.  An  agreement  in  writing  among  several 
parties,  bv  which  one  is  to  purchase  land 
about  to  be  offered  at  sheriff's  sale,  for  the 
benefit  of  all  the  parties  to  the  contract,  each 
furnishing  his  proportion  of  the  money  to  the 
buyer,  is  not  prima  fade  fraudulent,  nor  op- 
posed to  public  policy.  (Jenkins  v.  Frinx, 
30  Cal.  586.) 

168.  A  contract  in  writins  between  several 
persons  for  one  to  buv  land  about  to  be 
offered  at  sheriff's  sale,  for  the  benefit  of  all 
the  parties,  is  void  as  against  public  policy, 
and  Iraiidulentj  if  made  to  prevent  fair  com- 
petition in  bidding,  or  for  any  other  fraudulent 
purpose.  But  if  made  for  mutual  convenience 
of  tne  parties,  to  enable  each  to  become  the 
owner  of  a  part  of  the  property,  or  for  any 
other  reasonable  or  honest  purpose,  the  con- 
tract will  be  valid  and  binding.  (Jenkins  v. 
Frmk,  80  Cal.  586.) 

169.  An  agreement  between  a  jodp^ent 
creditor  and  one  claiming  an  interest  in  the 
thing  about  to  be  sold  under  an  execution 
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•gainst  A  third  person,  that  neither  shall  hid 
against  the  other,  hut  that  the  claimant  shall 
and  may  hny  in  the  property,  is  void  as  con- 
trary to  public  policy.  (Padurd  y.  Bird,  40 
Oal.  878.) 
Cited  100  Cal.  225. 

170.  Where  the  goods  of  an  ineolyent  debtor 
are  sold  under  execution,  and  purchased  by 
the  execution  creditors  for  a  small  sum,  under 
an  agreement  with  the  agent  of  other  crisditors 
that  he  would  not  bid  at  the  sale,  in  consider- 
ation that  the  execution  creditors  would  pay 
his  principals  a  larger  sum,  beins  the  dif- 
ference between  the  amount  bid  and  what  the 
execution  creditors  were  willing  to  pay  for 
the  goods  under  competition,  such  agreement 
IB  against  public  policy,  and  wholly  yoid,  and 
could  neither  be  enforced  before  payment  nor 
remedied  by  recovery  of  the  money  afterpay- 
ment.   (Crawford  y.  Maddux,  100  Cal.  222.) 

171.  An  execution  sale  of  corporate  prop- 
erty, which  is  brought  about  by  the  fraud  of 
a  director  and  superintendent  of  the  corpora- 
tion, in  conspiring  with  others  who  knew  of 
his  directorship  and  superintendency  to  ob- 
tain the  title  to  themselves,  and  to  deter  bid- 
ders and  prevent  a  fair  sale,  is  rendered 
invalid  by  such  fraud,  and  can  confer  no  title. 
(Pekin  M.  &  M.  Co.  y.  Kennedy,  81  Cal.  866.) 

Agreement  by  execution  creditor  to  stifle 
competition.  See  Bankruptcy  and  Insol- 
vency, 241. 

t  Collateral  Attack  on  Sale. 

172.  It  is  not  available,  in  collateral  action 
to  quiet  title,  to  attack  the  defendant's  title, 
acquired  under  an  execution  sale,  on  the 
ground  that  the  lots  of  land  were  sold  en 
masse,  the  period  for  redemption  haying 
passed.    (Gregory  v.  Bovier,  77  Cal.  121.) 

178.  Begularity  of  sheriff's  sale  cannot  be 
impeached  by  stranger,  or  in  a  collateral  pro- 
ceeding.   (Kelsey  v.  Dunlap,  7  Cal.  160.) 

Purchaser  from  defendant,  right  to  set  aside 
Bale.    See  post,  174. 

g.  Setting  Aside  Sale. 

174.  A  purchaser  from  the  defendant,  who 
purchased  after  rendition  of  the  judf^ment 
foreclosing  the  lien,  and  before  the  levying  of 
an  execution  thereunder,  has  the  rieht  to 
move  the  court  to  vacate  a  void  order  for  the 
issuance  of  execution,  and  to  Bet  aside  a  void 
sheriff's  sale  thereunder,  though  not  a  party 
to  the  action.    ( Dorland  v.  Smith,  93  Cal.  1 20. ) 

175.  When  the  application  to  set  aside  a 
voidable  sale  under  execution  should  be  made 
by  motion  and  when  by  bill  in  equity,  dis- 
cussed.   (San  Francisco  v.  Pixley,  21  Cal.  56.) 

176.  A  court  of  eouitv  will  not  set  aside  a 
sheriff's  sale  and  a  deea  executed  under  it  in 
a  collateral  action  commenced  for  that  pur- 
pose, by  reason  of  irregularities  in  the  con- 
duct of  the  officer  in  making  the  levy  and 
sale.    (Boles  v.  Johnson,  23  (M.  226.) 

177.  If  parties  have  any  remedy  under  such 
circumstances  it  is  by  motion  properly  made 
in  the  court  where  the  judgment  was  ren- 
dered to  set  aside  the  sale.  (Boles  v.  John- 
ston, 23  Cal.  226.) 

178.  A  motion  was  made  to  set  aside  the 


sale  of  a  mining  claim,  under  a  )»^pnent 
foreclosing  a  laborer's  lien,  to  restrain  the 
sheriff  from  executing  a  deed  of  the  property, 
and  to  enter  satisfaction  of  the  judgment  un- 
der which  the  sale  was  made.  In  support  of 
the  motion  the  defendant  filed  an  affidavit 
showing  that,  at  the  time  of  tiie  commence- 
ment of  the  action,  he  was  the  owner  of  the 
mining  claim  asainst  which  the  plaintiff  and 
others  had  filed  laborers'  liens;  that  there- 
after he  entered  into  a  verbal  agreement  with 
the  plaintiff,  by  the  terms  of  which  he  agreed 
to  confess  judgment  in  favor  of  tiie  plaintiff, 
which  was  not  to  be  carried  into  effect  with- 
out his  consent;  in  consideration  of  which 
the  plaintiff  agi^eed  to  buv  in  the  claims  of 
the  other  lienholders,  the  defendant  furnish- 
ing the  money  therefor,  and,  on  this  being  ac- 
complished, the  defendant  was  to  convey  to 
the  plaintiff  the  mining  claim,  and  the  plain- 
tiff was  then  to  dismiss  the  action  and  recon- 
vey  to  the  defendant  an  undivided  nine-tenths 
of  the  claim.  The  affidavit  further  alleged  a 
performance  by  the  defendant  of  his  part  of 
the  agreement,  but  that  the  plaintifr,  after 
receivmg  the  deed,  had  repudiated  the  agree- 
ment and  claimed  to  be  the  sole  owner  of  the 
mine.  Held,  that  the  motion  was  properly 
denied,  and  that  the  remedy  of  the  defendant 
was  in  equity  to  procure  the  enforcement  of 
the  alleged  agreement.  (ELausling  y.  Haus- 
man,  73  (3al.  276.) 

179.  The  sale  in  question  was  had  on  the  22d 
of  December,  1884,  under  a  judgment  rendered 
in  faivor  of  the  plaintiff  on  the  10th  of  October. 
1884.  The  plamtiff  knew  of  the  time  and 
place  of  sale,  but  neglected  to  give  any  in- 
structions in  reference  thereto  until  the  day 
preceding  the  sale,  when  it  telegraphed  to  its 
agent  and  wrote  the  sheriff  o&ring  to  pur- 
chase the  property  for  the  amount  of  the 
judgment  and  costs,  and  instructing  them  to 
make  a  bid  to  that  effect  at  the  sale.  By  rea- 
son of  atmospheric  conditions,  neither  the  tel- 
egram nor  letter  was  received  bv  the  parties 
to  whom  they  were  sent  until  after  the  sale. 
The  sale  was  made  to  the  respondent  for  a  less 
price  than  that  offered  by  the  plaintiff.  The 
plaintiff  received  the  purchase  money,  and 
kept  it  for  five  months,  when,  without  offer- 
ing to  return  the  money,  it  moved  to  set 
aside  the  sale  on  the  ground  of  surprise.  Held, 
that  the  motion  was  properly  denied.  (Cen- 
tral Pacific  R.  R.  Co.  v.  Creed,  70  Cal.  497.) 

180.  The  purchaser  at  a  sheriff's  sale  is 
entitled  to  notice  of  motion  to  set  it  aside. 
(Eckstein  v.  Calderwood,  34  Cal.  658.) 

181.  The  fact  that  the  purchaser  is  absent 
from  the  state  at  the  time  of  the  sale,  or  of 
the  motion  to  set  it  aside,  does  not  excuse  the 
service  on  him  of  notice  to  show  cause.  Where 
personal  service  cannot  be  made  it  should  be 
made  as  prescribed  in  section  520  of  the  Prac- 
tice Act.  (Eckstein  y.  Calderwood,  34  Cid. 
658.) 

182.  Where  plaintiff's  attorney  became  pur- 
chaser at  a  sale  under  a  void  execution,  and 
was  afterwards  served  with  written  notice, 
addressed  to  the  plaintiff  and  her  attorney, 
of  an  application  oy  the  vendee  of  the  judg- 
ment debtor  to  set  aside  the  execution  and 
sale  thereunder,  and  appeared  and  resisted 
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flM  motioii  on  his  own  behalf,  he  eannot  ob- 
ject, upon  appeal  taken  by  himself  only,  that 
the  order  granting  the  motion  was  erroneoaa 
becanaa  no  notice  of  the  explication  for  it 
was  eerred  upon  the  plaintiff,  with  whom  his 
leUtion  as  attorney  had  ceased  npon  the  sale 
of  the  property  to  himself,  and  payment  of 
the  purchase  money  by  him,  and  that  there- 
fore notice  to  him  was  not  notice  to  the 
plaintiff.    (Dorland  t.  Smith,  93  Gal.  120.) 

1S3.  An  order  of  a  justice  of  the  peace  re- 
foaing  to  set  aside  a  sale  of  property  under 
execntion  will  be  presumed  to  nave  been  cor- 
rect nzdess  the  contrary  ap{)ears.  The  party 
sggrieyed  could  have  the  action  of  the  justice 
reviewed  by  the  superior  court  on  appeal. 
(Peterson  y.  Weissbien,  65  CaL  42.) 

Failure  to  give  notice  as  ground  for  setting 
aside.    See  ante,  134. 

Sale  in  violation  of  injunction.  See  ante, 
X,6,  a. 

Execntion  cannot  be  set  aside  where  third 
person  has  purchased.    See  ante,  69. 

Setting  aside  sale  en  masse.  See  ante,  X, 
5,  c 

Setting  aside  sale  en  masse  though  stranger 
has  pmxSiased  and  paid.    See  ante,  160. 

Clerical  error  in  order  of  sale  no  ground  of 
leversaL    See  Appeals,  2113. 

h.  Enjoining  Sale. 

184.  Where  a  sherifPs  sale,  though  bieSeo 
tnal  to  pass  title  to  a  purchaser,  would  jet  be 
sufficient  to  cast  a  cloud  upon  the  plamtiffs 
title,  a  court  of  eouity  wul  enjoin  the  sale. 
(Porter  v.  Pico,  66  Cal.  165.) 

Cited  86  Cal.  140;  97  Cal.  205. 

185.  It  is  discretionary  with  a  court  to  grant 
an  injunction  to  restram  a  sheriff's  sale  be- 
cause it  will  cast  a  cloud  on  title.  After  the 
sale  is  made,  and  the  delivery  of  a  deed  is 
tlueatened,  the  injunction  may  be  properly 
granted.    ((k>ld8tein  v.  Kelly,  51  Cal.  301.) 

186.  Hie  JMuty  who  comes  into  a  court  of 
equity  to  enjoin  a  sheriff  from  selling  real  es- 
tate on  an  execution  against  the  plaintiff's 
grantor,  cannot  obtain  relief  if  his  purchase  is 
tainted  with  fraud.  (San  Frandsoo  &  N.  P. 
B.  B.  Co.  V.  Bee,  48  Cal.  898.) 

187.  Plaintiff  has  a  deed  of  property  from  H. 
and  P.  Subsequently,  N.,  execution  creditor 
of  H.  and  P.,  causes  the  sheriff  to  levy  on  the 
property.  Plaintiff  files  his  bill  to  restrain 
the  sale  as  casting  cloud  on  his  title.  Court 
below  foundplaintiff 's  deed  to  be  in  effect  a 
mortgage.  Held,  tiiat  the  bill  must  be  dis- 
missal; that  the  purchaser  at  the  sheriff's 
sale  would  only  acquire  the  interest  of  the 
judgment  debtors,  fi.  and  P.;  that  plaintiff's 
rights  as  mortgagee  would  be  unaffected  by 
t£d  sale,  and  hence  there  is  no  necessity  for 
equity  to  interfere  in  his  behalf*  (Puray  v. 
Irwin,  18  Cal.  350.) 

188.  Plaintiff  cannot  enjoin  sale  of  person- 
alty under  an  execution  issued  upon  a  juds- 
ment  recovered  against  him  in  a  justioe^s 
coort  <m  the  ground  that  the  summons  was 
nevsr  served  on  him,  and  therefore  that  the 
jiartice  never  acquired  jurisdiction  of  his  per- 
son; his  remedy  is  by  motion  in  the  justice's 
court  to  set  aside  the  execution.  (Comstock 
T.  Giemens,  19  Cal.  77.) 


}.89.  If  the  justice  should  deny  the  motion, 
plaintiff  can  appeal  to  the  county  court  from 
the  judgment,  if  the  time  for  appeal  has  not 
elapsed,  and  raise  by  motion  there  the  ques- 
tion as  to  the  jurisdiction  of  the  justice.  The 
appeal  would  be  on  a  question  of  law,  and 
would  be  heard  on  the  papers  in  the  action, 
or  on  a  statement.  (Comstodc  v.  Clemens,  19 
Cal.  77.) 

190.  If  the  time  for  the  appeal  has  elapsed, 
plaintiff  can  apply  to  the  county  court  for  a 
writ  of  certiorari,  and  thus  review  the  action 
of  the  justice  in  rendering  the  j[udgment,  so 
far  as  the  question  of  jurisdiction  is  concerned* 
(Comstock  V.  Clemens,  19  Cal.  77.) 

Cited  52  Cal.  135 ;  8  Nev.  362. 

Sale  in  violation  of  injunction.  See  ante, 
IX,  6,  a. 

Bestraining  execution  sale.  See  Injunctions, 
11^,  e. 

Enjoining  sale  casting  doud  on  titie.  See 
post,  206. 

Judgment  in  action  to  enjoin  sheriff  as  bar. 
See  Judgments,  837,  et  seq. 

L  Waiver  of  Invalidity. 

191.  Judgment  debtor  cannot  waive  right  of 
his  vendee  to  object  to  a  sale  of  his  property  un- 
der a  void  execution.  (Dorland  v.  Smith,  93 
Cal.  120.) 

192.  When  sheriff  sells  personal  property 
where  he  has  no  authority  to  do  so,  if  the  ex- 
ecution defendant  is  present  and  consents  to 
the  sale  being  made^  the  purchaser  will  acquire 
a  good  titie  as  agamst  the  defendant  in  the 
execution.    (Lay  v.  Neville,  25  Cal.  546.) 

(Consent  to  sale  en  masse.    See  ante,  158. 

0.  PurchMBf'  RighH  and  Uabiliti—  e£ 
a.  Bona  Fide  Purchasers,  Who  are. 

193.  If  a  purchaser  at  a  judicial  sale  be  not 
a  party  to  the  execution  he  is  a  bona  fide 

Surchaser;  but  whether  he  would  be  a  bona 
de  purchaser  if  a  party  to  the  execution, 
not  decided.    (Hunt  v.  Loucks,  38  Cal.  372.) 

Facts  putting  purchaser  on  inquiry.  See 
Notice,  9,  et  seq. 

Failure  of  purchaser  to  disclose  that  he  had 
notice.    See  New  Trial,  153. 

b.  Certificate  of  Sale:   Bights  Under;   Be- 

cording  of. 

194.  A  sherifPs  certificate  of  sale  issued 
under  an  execution  sale  of  propertv  gives  the 
execution  purchaser  a  conditional  equitable 
catate  in  tne  land,  which  becomes  a  perfect 
equity  upon  the  expiration  of  the  time  al- 
lowea  by  law  for  redemption.  (Leonard  v. 
Flynn,  89  Cal.  543.) 

195.  The  purchaser  of  real  proi)erty  at  a 
sheriff's  sale  who  receives  the  sheriff^s  cer- 
tificate of  purchase  has  not  a  title  to  the 
property,  bat  a  lien  on  the  same.  (Baber  v. 
McLellan,  30  Cal.  135.) 

196.  The  effect  of  a  sheriff's  certificate  of 
sale  of  land  is  spent  when  the  defendant  in 
the  judgment  pays  the  holder  of  the  certifi- 
cate the  amount  of  the  purchase  and  interest. 
(Baber  v.  McLellan,  SO  Cal.  135.) 

197.  A  certificate  of  purchase  of  real  estate, 
executed  by  a  sheriff  on  a  sale  made  by  virtue 
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xd  ftn  execution  issaed  on  a  judgment,  is  vi- 
competent  as  evidence  to  establiih  any  rigbt, 
either  leg;al  or  equitable,  to  the  poflsession  of 
the  premises  therein  described.  (McMinn  y. 
O'Connor,  27  Cal.  238.) 
Cited  31  Cal.  801. 

198.  One  who  receives  an  assignment  of  a 
sheriff's  certificate  of  sale  of  land  as  security 
against  his  liability  for  debts  of  the  judgment 
debtor,  with  an  agreement  that  he  will  cancel 
the  same  when  the  debts  are  paid  and  his 
liability  is  discharged,  ceases  to  have  any 
interest  in  the  certificate  when  the  debts  are 

Said,  and,  if  be  afterwards  obtains  a  sheriff's 
eed,  neither  he  nor  his  assignee  with  notice 
acquire  any  title  to  the  land.  (Baber  y.  Mo- 
Lellan,  80  Cal.  135.) 

199.  A  duplicate  of  a  sheriff's  certificate  of 
sale  of  land  was  deposited  by  the  sheriff  with 
the  recorder  of  the  proper  county,  indorsed 
"  filed "  by  the  latter  ofi&cer,  recorded  as  a 
deed  in  a  book  of  records  of  aeeds,  and  regu- 
larly indexed  as  a  deed,  and  afterwards  placed 
in  a  file  of  recorded  deeds,  but  not  with  a  file 
of  certificates  of  sales^  where  it  remained  in 
said  recorder's  office  till  the  time  of  the  trial 
of  the  case,  some  ten  years  afterwards.  Held, 
that  notice  was  imparted  to  subsequent  pur^ 
chasers  by  the  instrument  thus  deposited  and 

g reserved.    (Page  y.  Rogers,  31  Cal.  293.) 
ited  75  Cal.  557;  93  Cal.  399;  97  Cal.  583;  1 
Idaho,  N.  S.,  290;  2  8.  Dak.  410. 

200.  The  filing  of  a  sheriff's  duplicate  cer- 
tificate of  sale  in  the  office  of  the  county 
recorder  imparts  constructive  notice  of  the 
estate  acquired  under  it  to  subseqaent  pur- 
chasers and  attaching  creditors,  and  sach 
notice  continues  after  we  time  for  redemption 
has  expired  and  until  the  sheriff's  deed  has 
been  delivered  and  recorded.  (Page  v.  Rogers, 
81  Cal.  293.) 

201.  The  purpose  of  filing  a  duplicate  of  a 
certificate  of  purchase  made  at  execution  sale 
is  to  give  notice  to  third  persons  of  its  exist- 
ence and  contents.  (Page  y.  Rogers,  31  Cal. 
293.) 

202.  If  a  recorder  has  a  place  in  his  office 
where  he  keejps  sheriff's  certificates  of  sale,  and 
a  given  certificate  is  not  kept  in  that  place 
but  in  another  and  different  place,  its  filing 
does  not  give  notice  to  third  persons  of  its  ex- 
istence or  consents.  Per  Bhafter  J.  (Page  v. 
Rogers,  81  Cal.  293.) 

Amended  certificate  of  sale.    See  post,  846. 

Assignment  of  interest  under.  Bee  post, 
IX,  6.  j. 

Bill  of  sale  of  personalty,  form  oL  Bee  ante, 
136. 

Duplicate  certificate  of  sale  is  entitled  to 
record  without  acknowledgment.  Bee  Regis- 
tration, 14. 

c  Lien  of;  Priority  of  or  Between;  Subroga- 
tion of. 

203.  A  purchaser  at  sheriff's  sale  may  have 
a  lien  upon  the  property  prior  to  that  of 
the  redemptioner.  The  fact  that  he  is  the 
creditor  does  not  divest  the  lien.  He  may  be 
both  a  creditor  and  a  purchaser,  and  still 
have  a  prior  lien  to  that  of  the  redemp- 
tioner. This  can  only  be  on  the  principle 
that  the   legal  estate  is   still  in  the  judg^ 


ment  debtor,  until  the  delivery  of  the  sheriff's 
deed.    (Knight  y.  Fair,  9  CaL  117.) 
Cited  9  Cal.  418 ;  81  (M.  101 ;  62  Cal.  646. 

204.  Mortgagee  of  defendant  in  execution, 
who  has  failea  to  record  his  mortgage  until 
i^ter  the  sale,  has  no  lien  or  intervening 
rights  as  against  the  purchaser.  He  can  re- 
deem under  the  statute ;  if  he  fails  to  do  so  a 
court  of  equity  will  not  interpose.  (Smith  y» 
Randall,  6  Cal.  47.) 

Cited  72  Cal.  262. 

205.  January  26,  1855.  a  judgment  against 
C.  became  a  lien  on  his  land.  Mav  7, 1£^,  R. 
purchased  the  land  at  sheriff's  sale  made  on 
an  execution  issued  on  the  jud^ent,  and  re- 
ceived a  certificate,  and  a  duplicate  was  filed 
in  the  office  of  the  recorder.  A  judgment  in 
favor  of  H.  againt  C.  became  a  lien  on  the 
same  land  March  1,  1855.  November  17^ 
1855,  H.  purchased  at  sherifPs  sale  made  on 
an  execution  issued  on  his  judgment  the 
same  land,  and  a  certificate  of  sale  was  made 
to  him,  and  a  duplicate  also  filed.  Juljr  7» 
1858,  H.  receivea  and  recorded  a  sheriff's 
deed.  November  15,  1861,  P.,  the  assignee 
of  R.'s  oertifidlite,  received  and  recorded  a 
sheriffs  deed.  H.  had  no  actual  notice  of  the 
sale  to  R.  H.  was  in  possession  under  hi» 
purchase,  and  November  6,  1861 ,  P.  sued  to 
recover  possession.  Held,  that  H.  had  con- 
structive notice  of  the  prior  sale,  and  that  P. 
was  entitled  to  recover.  (Page  y.  Rogers,  81 
Cal.  293.) 

206.  A  sheriff's  deed,  made  upon  an  execu- 
tion sale  under  a  judgment  in  an  attachment 
suit,  conveyed  to  the  plaintiff  aU  the  right, 
title,  and  mterest  of  the  judgment  debtor 
which  he  had  at  the  date  of  the  docketing  of 
the  judgment,  or  at  any  time  thereafter.  The 
defendant,  who  had  obtained  judgment  in  an 
attachment  suit,  wherein  the  attachment  was 
levied  upon  the  same  land  after  the  attach- 
ment, but  before  the  judgment  in  the  former 
suit,  caused  a  si)ecial  execution  to  be  issued  to 
the  ex-sheriff  (who  had  levied  his  attachment), 
requiring  him  to  sell  the  interest  which  the 
judgment  debtor  had  in  the  land  at  the  date 
of  the  levy  of  the  attachment.  Held,  that  the 
plaintiff's  dec^i  took  effect  by  relation  from 
the  date  of  the  attachment,  and  conveyed  to 
him  the  interest  which  the  judgment  debtor 
then  had,  and  that  the  sale  under  the  defend- 
ant's execution  would  have  cast  a  cloud  upon 
the  plaintiff's  title,  and  was  therefore  rightly 
enjoined.  (Porter  y.  Pico,  55  Cal.  165.) 
Cited  97  Cal.  205. 

207.  Defendant  set  up  title  In  herself  as  as- 
signee of  Uie  mortgagee,  and  as  lessee  of  the 
mortgagor.  The  plaintiff  claims  as  purchaser 
at  sheriff's  sale  on  a  judgment  against  the 
mortgagor.  The  estate  in  controversy  was 
leasehold,  and  the  judgment  of  the  plaintiff 
was  obtained  after  the  date  of  the  lease. 
Held,  that  the  plaintiff  took  but  the  equity 
of  redemption  of  the  mortgagor,  subject  to 
the  lease  of  defendants;  and  held,  that  he 
had  no  right  to  demand  possession  of  the 
lessee  till  after  the  expiration  of  the  lease, 
and  could  recover  no  higher  rent  than  that 
fixed  b;^  the  lease,  up  to  the  time  he  demanded 
possession,  after  the  expiration  of  the  lease. 
(Johnson  v.  Dopkins,  8  Cal.  391.) 
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S08.  A  tale  of  the  land  under  execation 
upon  the  jiidsment  in  the  attachment  Buit 
Tests  title  in  the  execution  purchaser,  which 
will  prevail  over  title  deriyed  by  a  purchaser 
at  a  foreclosure  sale  under  a  mortgage  ffiven 
by  the  grantee  of  the  attachment  debtor. 
(Biley  v.  Nance,  97  Oal.  203.) 

Purchaser,  rights  against  prior  unrecorded 
deed.    See  Registration,  81,  et  seq. 

209.  A  purchaser  of  land  at  an  execution 
sale  before  the  time  of  redemption  has  passed, 
and  before  the  sheriff's  deea  has  issu^,  has 
a  lien  upon  the  land,  and  under  section  2904 
of 'the  Civil  Code,  wben  necessary  for  the  pro- 
tection of  his  interest,  is  entitled  to  be  suoro- 
gated  to  a  superior  Uen  held  under  a  prior 
deed  of  trust  in  the  nature  of  a  mortgage 
irhich  had  been  executed  by  the  judgment 
debtor  on  the  same  land.  (Swain  v.  Stockton 
Savings  and  Loan  Society,  78  Cal.  600.) 

210.  A  subrogation  to  the  superior  lien  held 
under  the  trust  deed  is  necessary  to  the  pro- 
tection of  the  interests  of  Uie  execution  pur- 
chaser when  it  appears  that  the  judgment 
debtor  is  insolventj  and  has  other  judgment 
creditors  whose  hens  are  inferior  to  the 
plaintiffs.  (Swain  v.  Stockton  Savings  and 
Loan  Society,  78  Cal.  600.) 

211.  In  an  action  by  the  execution  pur- 
chaser to  be  subrogated  to  such  superior  lien, 
the  cestui  que  trust  under  the  trust  deed  is 
the  onlv  necessary  party  defendant.  (Swain 
V.  Stockton  Savings  and  Loan  Society,  78  Cal. 
600.) 

212.  In  such  an  action  a  finding  that  the 
defendant  was  willins  to  accept  the  payment 
of  the  money  daimea  by  it  as  due  under  the 
deed  of  trust,  and  procure  the  trustees  to 
reoonvey  the  land  to  the  mortgpaeors,  but 
■tUl  refused  to  subrogate  the  plaintm,  is  con- 
sistent with  and  supports  a  judgment  for 
■ubro0ktion.  (Swain  v.  Stockton  Savings  and 
Loan  Sodety,  78  Cal.  600.) 

218.  F.  holding  a  contract  to  purchase  land 
from  6.,  his  interest  was  sold  under  execution 
and  purchased  by  the  intervener,  who,  after 
xeoetTing  his  deed,  in  due  time  tendered  the 
bsianoe  of  the  purchase  money  to  6.  and 
demanded  a  deed.  G.  refused  to  receive  the 
money  or  to  make  the  deed,  and  in  execution 
of  hia  contract  conveyed  the  land  to  the  wife 
of  F.  and  to  £.  F.,  the  wife  of  one  of  the 
plaintiffs,  to  whom  also  a  tender  of  the  money 
and  u  demand  for  a  deed  was  made  by  the 
intervener.  Afterward  £.  F.  conveyed  to  F. 
md  his  wife,  and  they  executed  a  mortgage 
to  the  plaintiffs  to  secure  the  consideration 
for  the  conveyance.  Held,  in  an  action  for 
foredosure,  that  the  intervener,  upon  paying 
into  court,  to  be  applied  to  the  payment  of 
the  mortgage  debt,  the  amount  of  the  prin- 
cipal and  interest  due  to  the  defendants  for 
the  purchase  money  paid  under  the  contract 
of  sale,  was  entitled  to  a  cancellation  of  the 
mortga^    (^sh  v.  Fowlie,  58  Cal.  373.) 

d.  On  Sale  of  Toll-road  Under  Execution. 

214.  Franchises  of  corporation  organised 
for  construction  of  pl*nk  or  turnpike  road,  do 
not  pass  by  a  sheriff's  deed  where  the  sheriff, 
by  vntoe  of  an  execution  issued  on  a  judg- 
ment against  the  corporation,  levies  upon  all 


the  right,  title,  interest,  claim,  and  property 
of  the  corporation  in  their  road,  aavertises 
and  sells  the  same,  in  the  manner  in  which 
real  estate  is  advertised  and  sold,  and  executes 
to  the  purchaser  a  deed  therefor.  (Wood  v. 
Truckee  Turnpike  Co.,  24  Cal.  474.) 

215.  The  levy  upon  and  sale  of  a  road,  by 
virtue  of  an  execution,  gives  to  the  purchaser 
no  right  or  title  to  the  same,  for,  being  the 
property  of  the  public,  the  defendant  in  the 
execution  has  no  interest  therein  which  can 
be  conveyed  by  the  officer.  (Wood  v.  Truckee 
Turnpike  Co.,  24  Cal.  474.) 

e.  Purchase  of  Cropper's  or  Partner's  Inter- 

est; Conversion  by  Purchaser. 

216.  Purchaser  of  landlord's  interest  in 
growing  crops  becomes  tenant  in  common 
therein  with  the  lessee  where  land  is  rented 
on  shares ;  and,  after  notice  of  the  purchase, 
the  lessee  cannot  deliver  the  share  oi  the  crop 
reserved  as  rent  to  the  original  lessor.  (Scheu 
V.  Simon,  66  Cal.  264.) 

217.  In  an  action  of  trover  asainst  an  ex- 
ecution purchaser  of  the  lessee°s  interest  for 
conversion  of  the  lessee's  share  of  the  crop  it 
is  error  to  exclude  from  evidence  the  judg- 
ment-roll in  the  action  in  which  the  execution 
was  issued  and  levied  upon  the  lessee's  inter- 
est ;  and  it  is  also  error  to  admit  evidence  of 
an  acknowledgment  of  forfeiture  by  the  lessee, 
made  after  the  levy  of  the  execution  upon  the 
lessee's  interest  in  the  lease.  (Famum  v. 
Hefner,  79  Cal.  575.) 

Purchases  by  partner  on  execution  against 
firm.    See  Partnership,  80,  et  seq. 

Purchaser  of  partner's  mterest  under  ex- 
ecution.   See  ante,  118. 

Partner,  right  to  purchase  on  execution 
against  copartner.  See  Partnerships,  VIII,  5. 

Purchaser  at  sale  of  lessor's  interest  in  crop- 
ping contract,  rights  of.  See  Attachments, 
120. 

Purchase  by  cotenant  at  sale.  See  Co- 
tenancy, II,  2. 

Rights  of  purchaser  under  execution  of  les- 
see's interest.    See  Croppers,  10. 

f.  (3aveat  Emptor;  Irregularities  or  Fraud, 
Effect  of;  Assignment  of  or  Appeal  from 
Judgment. 

218.  Ordinarily  the  maxim  of  caveat  emptor 
applies  to  judicial  sales,  but  it  has  many  lim- 
itations and  exceptions.  (Webster  v.  Ha- 
worth,  8  Cal.  21.) 

219.  The  doctrine  of  caveat  emptor  applies 
only  to  sales  made  upon  valid  judgments,  and 
is  usually  invoked  with  reference  to  sales  upon 
execution  issued  against  the  general  property 
of  a  judgment  debtor.  In  these  latter  cases 
a  defect  of  title  is  no  ground  for  interference 
with  the  sale,  or  a  refusal  to  pay  the  price  bid. 
The  purchaser  takes  upon  himself  allthe  risks 
as  to  the  title,  and  bids  with  full  knowledge 
that  in  any  event  he  only  acquires  such  inter- 
est as  the  debtor  possessed  at  the  date  of  the 
levy,  or  the  lien  of  the  judgment,  and  that 
he  may  possibly  acquire  nouiing.  (Boggs  v. 
Fowler,  16  Cal.  559.) 

a  ted  24  Cal.  608;  71  Cal.  181 ;  2  Nev.  289. 

Caveat  emptor,  purchase  under  foreclosure. 
See  Mortgages,  XIX,  18,  k. 
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290.  Where  ft  party  pmchMed  real  eeUte  at 
an  execation  sale,  apon  the  faith  of  the  repre- 
■entations  of  the  judgment  creditor  that  hia 
judgment  was  the  first  on  the  property,  when, 
in  fact,  there  were  prior  encumhranoes  on  it  of 
more  than  ita  value,  held,  that  the  purchaser 
should  be  relieved,  and  the  jud^^nent  creditor 
should  be  estoppea  from  claiming  an  advan- 
tage resulting  irom  his  own  misrepresenta* 
tions.    (Webster  v.  Haworth,  8  Oal.  21.) 

221.  It  makes  no  difference  whether  the 
misrepresentations  were  made  willfully  or 
ignorantly,  or  that  the  action  against  the  pur- 
(Siaser  was  brought  in  the  name  of  the  sheriff. 
(Webeter  v.  Haworth,  8  Gal.  21.) 

222.  When  a  deed  under  execution  obtained 
throu^  a  fraudulent  conspiracy  is  invalid  for 
fraud,  an  execution  sale  against  the  conspira- 
tors cannot  pass  title.  (Fekin  M.  A  M.  Co.  v« 
Kennedy,  81  Oal.  866.) 

223.  A  sale  under  a  void  judgment  passes 
no  title.  If  the  judgment  is  merely  voidable 
the  sale  is  good.  (Gray  v.  Hawes,  8  Oal.  662.) 
Cited  1  Idaho,  N.  S.,  287;  3  N.  Mex.  42. 

224.  Sales  to  bona  fide  purchaser  under 
voidable  executions  are  valia,  though  the  ex- 
ecutions be  afterwards  set  aside,  but  sales 
under  void  executions  are  invalid,  and  pass 
no  title,  even  to  a  bona  fide  purchaser.  (Hunt 
V.  Loucks,  88  Cal.  872.) 

Cited  66  CaU  8 ;  2  Mont.  486. 

226.  If  a  judgment,  on  the  face  of  the  roU, 
appears  to  be  valicL  those  who  purdiase  prop- 
erty on  the  faith  of  it  are  protected,  even  if  it 
was  procured  by  fraudulent  practice,  if  they 
had  no  actual  notice  of  such  fraudiUent  prac- 
tices.   (Hayden  v.  Hayden,  46  Cal.  332.) 

226.  Against  a  straneer  who  is  an  innocent 
purchaser  at  a  judidu  sale,  without  notice, 
the  judgment  is  no  more  open  to  attack  thui 
if  onered  in  evidence  in  a  collateral  action. 
(Reeve  v.  Kennedy,  43  Cal.  643.) 

Cited  44  Cal.  361 ;  49  Cal.  98. 

227.  The  validitv  of  a  purchaser's  title  is 
unaffected  by  the  failure  of  the  officer  to  make 
a  seiaure  of  the  land  in  the  mode  or  by  the 
steps  prescribed  in  the  statute ;  his  power  to 
self  comes  from  the  judgment  and  execution, 
and  is  not  to  be  measured  by  his  proceedings 
under  the  writ ;  if  he  sold  the  land  by  a  de- 
scription sufficiently  certain,  the  title  of  the 
debtor,  as  against  the  parties  to  the  writ,  will 
pass  unless  redeemed  in  due  time.  (Blood  v. 
light,  38  Cal.  649.) 

Cited  70  Cal.  302;  91  Cal.  40;  98  Cal.  367;  2 
Mont.  486. 

228.  An  innocent  purchaser  of  property  sold 
under  execution,  who,  as  assignee  of  a  re- 
demptioner's  right  to  a  sheriff's  deed,  obtains 
title  under  the  execution  sale  without  notice 
of  anv  irregularity  in  the  sale,  will  be  pro- 
tected, therefrom,  whether  proceeded  against 
by  an  action  or  dv  a  motion  to  set  the  sale 
aside.  (Hudepohi  v.  Liberty  Hill  Water  and 
Min.  Co.,  94  Cal.  688.) 

229.  Where  parties  claim  under  a  deed  exe- 
cuted by  the  sheriff  upon  a  sale  on  execution, 
they  are  chargeable  with  notice  of  the  defects 
in  the  judgment  upon  which  the  execution 
issued.    (Wells  v.  Stout,  9  Cal.  479.) 

230.  The  purchasers  under  the  execution 


were  charged  with  notice  of  the  procowHnga 
in  the  superior  court  as  weU  as  in  the  justiocra 
court,  and  they  could  not  rely  upon  the  fact 
that  a  copy  of  an  order  dismissing  the  appeal 
had  been  filed  in  the  justice's  court,  but  as- 
sumed at  their  risk  the  regularity  of  that 
order,  as  well  as  any  subsequent  proceedings 
in  the  superior  court,  and  their  iterance  of 
the  subsequent  order  vacating  it  is  not  avail- 
able to  them  in  their  attempt  to  retain  the 
property  purchased  by  them  under  the  exe- 
cution.   (Bullard  v.  McArdle,  98  Cal.  366.) 

281.  If  the  plaintiff  in  a  judgment  bids  in 
real  estate  sola  on  execution  issued  underwit 
in  the  name  of  another  person,  but  applies 
the  amount  due  on  the  iuoffment  in  pavment 
of  the  bid,  and  is  himself  the  real  purchaser, 
such  other  person  wiU  be  deemed  to  have 
notice  of  all  matters  affecting  the  validity  of 
the  judgment  and  sale  under  it,  which  were 
withm  the  knowledge  of  the  plaintiff  in  the 
judgment.   (Barber  v.  Reynolds,  44  Cal.  619.) 

232.  Title  acquired  at  a  judicial  sale  by  a 
bona  fide  purchaser  without  notice  cannot  be 
overthrown  by  subsequent  proof  that  the 
judgment  was  obtained  by  fraud,  or  that  the 
record  which  showed  due  service  on  the  de- 
fendant was  in  fact  false.  (Reeve  v.  Ken- 
nedy, 43  Cal.  643.) 

Cited  46  Oal.  643;  60  CM.  76. 

233.  In  an  action  to  impeach  the  title  to  the 
property  aocmired  bv  an  innocent  purchaser 
at  judicial  sale  the  plaintiff  cannot  contradict 
the  record  by  proof  that  there  was  in  fact  no 
service  of  summons,  or  that  the  judgment  waa 
obtained  by  fraud.  (Reeve  v.  Kennedy,  43 
Cal.  643.) 

234.  A  purchaser  for  value  at  a  judicial 
sale,  who  is  not  the  judgment  creditor,  with- 
out notice  of  extrinsic  facts  which  are  relied 
upon  to  impeach  the  judgment  under  which 
tine  sale  was  made,  is  not  affected  bj  such 
facts.  (Reeve  v.  Kennedy,  43  Cal.  643.) 
Cited  63  Cal.  619 ;  93  Cal.  400 ;  2  Mont.  486. 

236.  A  purchaser  at  a  judicial  sale  is  bound 
to  inquire,  at  his  i>eril,  whether  it  sufficiently 
appears  on  the  face  of  the  record  that  the 
court  had  jurisdiction  to  render  the  judg- 
ment, and  whether  there  is  a  valid  execution ; 
but  beyond  that  he  need  not  go,  and,  subject 
to  sucn  inquiry,  his  purchase  will  be  pro- 
tected, even  though  the  judgment  is  after- 
wards reversed  for  error.  ( Reeve  v.  Kennedy, 
43  Cal.  643.) 

236.  In  a  complaint  to  set  aside  an  execu- 
tion sale  made  under  a  iudgment,  on  account 
of  matters  extrinsic  to  the  judgment,  at  which 
the  purchaser  was  not  a  party  to  the  judg- 
ment, if  there  is  no  averment  that  the  pur- 
chaser had  notice  of  such  extrinsic  facts,  he 
will  be  deemed  a  purchaser  without  notice. 
(Reeve  v.  Kennedy,  43  Cal.  643.) 

Cited  46  Cal.  19. 

237.  No  rights  are  acquired  under  an  execu- 
tion sale  of  a  judgment  which  had  been  as- 
signed for  value  prior  to  the  levy,  notwith- 
standing the  assignment  had  not  been  filed, 
and  no  notice  of  it  given  to  the  purchaser. 
(Southard  v.  McBrown,  63  Cal.  646.) 

238.  In  an  action  of  ejectment,  where  the 
defendant  cla  ims  the  right  to  the  possession 
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of  the  moperty  thTonsh  a  sale  under  on  eze- 
cation,  it  is  neoeasaiy  for  him  to  introduce  in 
eridenoe  the  Judgment  as  the  hasis  of  the  ex- 
ecution, and,  if  uie  enforcement  of  the  judg- 
ment has  not  heen  stayed,  the  fact  that  an 
appeal  therefrom  has  been  taken  does  not  pre- 
Tsnt  the  judgment  from  being  received  in  evi- 
dence  and  considered  as  a  collateral  fact  in 
support  of  the  execution.  (Colton  Land  and 
Water  Co.  ▼.  Swarts,  99  Oal.  278.) 

239.  Where  mining  claims  were  sold  to  the 
judgment  creditor  on  an  execution  issued  on 
a  judgment  rendered  against  the  owners  for 
the  full  amount  of  said  judgment,  and  after- 
ward said  judgment  was  reduced  in  amount 
by  this  court  on  an  appeal  taken  therefrom 
by  said  owners,  held,  that  said  sale  was  valid 
wnen  made,  but,  upon  said  modification  of 
the  judgment,  was  liable  to  be  set  aside,  on 
the  application  therefor  by  said  owners,  either 
by  this  court  or  tlie  court  below,  upon  the  re- 
turn of  the  case,  or  by  action  by  the  owners 
against  the  purchaser ;  but,  except  upon  such 
application  or  action,  the  yalidity  of  the  sale 
will  remain  unaffected  by  the  modificatiqn  of 
said  judgment.  (JohnsQja  T.  Lamping,  34 
Cal.  a»3.) 

Cited  45  Gal.  629;  1  Idaho,  N.  S.,  287;  19  Ner. 
199. 

240.  XJntfl  said  owners  elect  to  treat  said 
■ale  as  valid  the  judgment  creditor  will  not 
become  the  debtor  of  the  owners  of  said  min- 
ing claims  for  the  amount  of  said  purchase 
price  bid  by  him  in  excess  of  the  amount  of 
the  judgment  as  modified  on  said  appeal. 
( Johiison  T.  Lamping,  84  Oal.  293.) 

241.  The  plaintiff,  as  creditor  of  the  owners, 
in  case  of  collusion  between  said  purchaser 
and  owners,  or  for  other  legal  grounds,  might, 
perfaapsy  come  in  by  action,  but  not  Inr  way  of 
attachment  of  said  balance  as  a  debt  due  from 
said  purchaser  to  said  owners*  (Johnson  y. 
Lam^g,  84  Cal.  293.) 

242.  Where  an  appeal  was  taken  from  a 
judgment  recovered  in  a  justice's  court,  and 
the  superior  court  dismissed  the  appeal  upon 
the  ground  that  no  papers  had  been  filed,  and 
execution  was  therefrom  issued  upon  the 
judgment  in  the  justice's  court,  and  a  sale  of 
goods  was  made  thereunder,  but,  before  the 
making  of  the  sale,  the  superior  court  findins 
that,  in  fact,  all  the  papers  had  been  filed, 
vacated  its  previous  order  of  dismissal,  the 
sale  under  tne  execution  issued  out  of  the 
justice's  court  passed  no  title  to  the  goods 
sold.    (Bullard  v.  McArdle,  98  Cal.  355.) 

Sale  under  judgment  after  affirmance  on 
premature  appeal.    See  ante,  145. 

Title  of  purchaser.    See  post,  IX,  6,  i. 

Purchaser  acquires  no  title  if  no  judgment 
to  support  sale.    Bee  ante,  143. 

Notice  of  want  of  title.    See  post,  269. 

Indefinite  levy,  nothing  passes  by.  Bee 
post,  396. 

Acoonntiiig  for  rents  on  reversaL  Bee  post, 
256. 

g.  Bents  and  JProfits. 

243.  The  right  of  a  purchaser  at  a  sheriff's 
sale  to  rents  and  profits  during  the  time 
allowed  for  redemption  rests  upon  the  stat- 
ute; while  in  ejectment  the  right  to  rents 


and  profits  rests  upon  title  or  the  right  of 
possession.    (Henry  y.  Everts,  30  Cal.  425.) 

244.  Under  section  707  of  .the  Code  of  Civil 
Procedure  the  purchaser  of  real  property  at 
an  execution  safe,  from  the  time  of  sale  until 
a  redemption,  and  a  redemntioner,  from  the 
time  of  his  redemption  untd  another  redemp- 
tion, is  entitled  to  receive  from  the  tenant  in 
possession  the  rents  of  the  property  sold  or  the 
value  of  the  use  and  occupation  thereof.  This 
right  is  not  limited  to  cases  where  there  is  a 
redemption.  It  begins  at  the  time  of  the  pur- 
chase and  continues  until  a  redemption  is 
made,  or,  if  there  be  no  redemption,  then 
until  the  time  allowed  for  redemption  has  ex- 
pired. (Walker  v.  McCusker,  71  Cal.  594.) 
Cited  2  N.  Dak.  433. 

245.  A  purchaser  of  land  at  sheriff's  sale  can 
maintain  an  action  for  rent  against  the  tenant 
in  x)08session  under  the  judgment  debtor  be- 
fore the  expiration  of  the  six  months  allowed 
for  redemption,  and  as  often  as  the  rent  be- 
comes due  under  the  terms  of  the  lease  ex- 
isting when  he  purchased.  (Reynolds  v. 
Lathrop,  7  Cal.  43.) 

Cited  8  Cal.  597;  71  Cal.  596;  2  N.  Dak.  432, 
433. 

246.  The  sale  operates  as  an  assignment  of 
the  lease  for  the  tune.  (Reynolds  v.  Latiirop, 
7  Cal.  43.) 

247.  The  occupation  of  the  premises  from 
the  time  of  the  sneriff 's  sale  to  the  execution 
of  the  sheriff's  deed  renders  the  tenant  prima 
fade  liable  to  the  purchaser  tor  the  rent. 
(Webster  v.  Cook,  38  Cal.  423.) 

Cited  n  Cal.  596. 

248.  If  the  rent  was  paid  in  advance,  that 
is  a  matter  of  defense,  and  should  be  set  up 
by  the  defendant  in  avoidance  of  his  prima 
fade  liability  to  the  purchaser  for  rent. 
(Webster  v.  Cook,  38  Cal.  423.) 

249.  If  the  tenant  in  possession  pay  the 
rent  in  advance  to  the  deiendant  in  the  exe- 
cution after  the  sale  it  will  not  relieve  him 
from  the  liability  cast  upon  him  by  the  stat- 
ute to  pay  the  rent  to  the  purchaser.  (Web- 
ster v.  Cook,  38  Oal.  423.) 

260.  Judgpnent  debtor  who  redeemed  his 
property  within  twenty-one  days  after  the 
sheriff's  sale,  but  who  had  received  from  his 
tenants  in  x)OBses8ion  four  hundred  and  forty- 
five  dollars  rent  between  the  day  of  sale  and 
the  redemption,  held  liable  to  the  purchaser 
at  the  safe  for  the  amount  so  received. 
(Kline  v.  Chase,  17  Cal.  596.) 
Cited  37  Cal.  432. 

251.  The  words  "tenant  in  possession,"  in 
section  236  of  the  Practice  Act,  giving  the 
purchaser  the  rents  from  the  time  of  the  sale 
until  a  redemntion,  embrace  the  judgment 
debtor,  as  well  as  his  lessee*  (Hams  v. 
Reynolds.  13  Cal.  514.) 

Cited  18  Cal.  115 ;  2  N.  Dak.  432. 

252.  The  purchaser  at  sheriff's  sale  of  a 
"water  ditch"  is  entitled  to  the  rents  and 
profits  thereof  from  the  date  of  the  sale  till 
the  expiration  of  the  time  for  redemption,  as 
well  from  the  judgment  debtor  in  possession 
as  from  his  tenant.  (Harris  v.  Reynolds,  13 
Cal.  514.) 
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Cited  17  Cal.  807;  22  Cal.  IM;  87  Cal.  4d2; 
88Cal.  425;  71  Cal.  696. 

253.  Ab  to  whether  the  words  '^  tenant 
in  posseflflion"  would  include  the  judgment 
debtor  in  a  case  where  he  was  in  possession 
at  the  time  of  the  sale,  so  as  to  make  him 
responsible  for  use  and  occupation,  query? 
(Beynolds  v.  Lathrop,  7  Cal.  43.) 

Cited  2  N.  Bak.  432,  433. 

254.  In  an  action  to  recoyer  possession  of 
land  on  a  title  acquired  b^  a  sheriff's  sale  and 
a  deed  thereunder  the  plaintiff  cannot  recover 
for  the  rents  and  profits  which  accrued  during 
the  six  months  alter  the  sale  allowed  for  re- 
demption. (Heniy  t.  Everts,  30  Cal.  425.) 
Cited  88  Cal.  425. 

255.  Averment  in  complaint  by  purchaser 
at  sheriff's  sale  of  a  tract  of  land,  aj^ainst  the 
tenant  in  possession,  for  rents  accruing  during 
the  perioa  allowed  tor  redemption,  that  "the 
money  paid  and  agreed  to  be  paid  by  the  de- 
fendant to  the  deiendant  in  the  execution, 
as  the  rental  of  the  premises,  was  one  hun- 
dred and  flftv  dollars  per  month,  payable 
monthly,"  ana  that  *' payment  had  been  de- 
manded and  refused,'' is  a  sufficient  allega- 
tion that  rent  is  due.  (Webster  v.  Cook,  38 
Cal.  423.) 

256.  In  an  action  by  a  purchaser  at  a 
sheriff's  sale  to  recoyer  rents  and  profits  dur- 
ing the  time  allowed  for  redemption,  evidence 
offered  by  plantiff  to  prove  title  to  the  land 
is  irrelevant.    (Henry  v.  Everts,  30  Cal.  425.) 

257.  Where  a  judgment  debtor  remains  in 
possession  of  a  ''water  ditch"  after  sheriff's 
sale,  and  collects  the  rents  and  profits  during 
the  six  months  following,  he  is  a  trustee  of  the 
fund  for  the  purchaser  at  the  sale,  and,  if  the 
fund  be  in  danger  of  loss,  a  bill  in  equity  to 
account  will  lie.  (Harris  v.  Beynolds,  13  Cal. 
514.) 

258.  H.,  as  assignee  of  the  purchaser  at 
sheriff's  sale  of  a  three-fifths  interest  in  a 
water  ditch,  owned  by  the  South  Fork  Canal 
Company,  was  in  possession  of  this  interest 
after  the  time  allowed  for  redemption,  and 
received  the  rents  and  profits  thereof  from 
the  day  of  sale.  The  affairs  of  the  company 
were  managed  by  superintendents — agents 
employed  and  paid  by  the  company.  After- 
wards the  judgment  under  which  the  three- 
fifths  interest  was  sold  was  reversed  and  the 
sale  set  aside,  and  H.  ordered  to  account  for  the 
rents  and  profits  received.  While  he  was  so 
in  possession  he  gave  considerable  personal 
attention  to  the  affairs  of  the  company,  and 
during  this  time  the  company,  with  the  con- 
sent and  advice  of  its  members,  made  various 
reasonable  and  judicious  improvements,  and 
also  bought  another  ditch,  which  enhanced 
the  value  and  profits  of  the  South  Fork  Canal. 
Held,  that  H.  was  not  entitled,  in  the  account, 
to  compensation  for  his  personal  services,  be- 
ing at  most  but  a  tenant  in  common,  one  of 
several  owners,  and  the  company  having  em- 
ployed competent  agents  to  manage  the  prop- 
erty.   (Raun  V.  Reynolds,  18  Cal.  275.) 

259.  In  such  case  for  the  improvements 
made  by  the  company  and  for  the  ditch  pur- 
chased allowance  should  be  made  in  taking 
the  account.    (Raun  v.  Reynolds,  18  Cal.  275.) 


SherifPs  deed,  ri^ht  of  jmrehaser  to  rents 
and  profits.    Bee  Ejectment,  481. 

h.  Payment  by;  Permitting  Paichaserto  De- 
fend. 

260.  No  right  of  property  vests  in  purchaser 
until  he  pays  the  purchase  money,  and,  until 
this  is  done,  the  sale  is  not  so  ua  perfected 
as  to  constitute  the  foundation  of  an  action  to 
enforce  a  forfeiture  for  selling  without  the 

Srescribed  notice.     (Askew  y.  Ebberts,  22 
al.  263.) 

261.  Purchaser,  at  a  sheriff's  sale  acquires 
no  light  whatever  against  the  sheriff  for  prop- 
erty sold  unless,  at  the  time  of  the  sale,  he 
pays  down  in  cash  the  whole  of  the  purchase 
money.  (People  ex  rel.  Kohler  y.  Hays,  6 
Cal.  66.) 

Cited  6  Cal.  92;  9  Cal.  94. 

262.  In  proceeding  by  motion  to  compel  pay- 
ment by  a  delinquent  purchaser  at  judicial 
sale,  under  section  224  of  the  Practice  Act,  the 
statement  of  the  sheriff  upon  which  the  mo- 
tion is  based  need  not  state  in  terms  that 
''loss  was  occasioned"  by  a  failure  to  pay  the 
amount  bid.  An  averment  of  the  amount  of 
the  bid  and  a  resale  at  a  specified  smaller 
amount  is  sufficient.  (Johns  v.  Trick,  22  Cal. 
511.) 

263.  There  is  no  error  in  permittinff  pur- 
chasers of  defendant's  title  to  defend  the  ac- 
tion, if  they  rely  wholly  on  defendant's  title, 
and  do  not  deny  his  possession.  (McFadden 
V.  Wallace,  38  Cal.  51.) 

Want  of  notice  of  sale  is  no  defense.  See 
ante,  135. 

i.  Title  of  Purchaser. 

A«  What  Title  Passes  to ;  After-acquired  Htle ; 
Action  for  Possession. 

264.  Purchaserunderexecution  gets  no  title 
save  that  of  tiie  judgment  debtor.  (Breeae 
V.  Brooks,  71  Cal.  169.) 

265.  What  is  the  effect,  under  our  system, 
of  a  sale  of  land  under  execution  to  the  exe- 
cution creditor ;  does  it  pass  any  greater  title 
in  the  premises  than  that  actually  held  by 
the  defendant  in  execution,  query  7  (Eldridge 
V.  See  Yup  Co.,  17  Cal.  44.) 

266.  Purchase  under  execution  sale  of  in- 
terest of  city  in  beach  and  water  lots,  and 
the  sheriff's  deed  made  in  pursuance  thereof, 
operated  as  an  assignment  of  the  equitable 
estate  remaining  in  the  cit^  after  the  legal 
title  vested  in  the  commissioners  of  the 
funded  debt.  (Le  Boy  v.  Bunkerly,  54  Cal. 
452.) 

Cited  57  Cal.  384. 

267.  Interest  or  estate  of  judgment  debtor 
in  property  at  date  of  sale  passes  to  the  pur- 
chaser, although  acquired  after  the  levy  of 
the  execution,  on  a  sale  of  real  property  un- 
der execution.    (Frink  v.  Boe,  70  Cal.  296.) 

268.  Purchaser  of  judgment  on  sale  under 
execution  and  levjr  takes  as  assignee  only — 
assuming  that  a  judgment  is  the  subject  of 
levy  and  sale.  The  sheriff's  sale  of  a  judg- 
ment passes  no  title  other  than  would  pass  by 
an  assignment  by  the  owner.  (Fore  v.  Man- 
love,  18  Cal.  436.) 

Cited  23  Cal.  255 ;  63  Cal.  546,  547 ;  6  Col.  512. 
269.  A    purchaser    at   execution    sale  of 


EXECUTIONS,  IX, «. 


1216 


rfuuPM  of  wtoA  in  corporation,  having  notice 
that  the  execution  debtor  is  not  the  owner 
thereof,  acquires  no  better  title  thereto  than 
was  posaeBsed  by  the  latter.  (Blakeman  y. 
Paget  Sound  Iron  Ck).,  72  Gal.  321.) 

270.  A  party  who  purchases,  at  sheriff's 
MlOy  stock  of  an  incorporation,  knowing  that 
the  certificates  of  such  stock  have  been  preyi- 
ously  hypothecated,  is  chaigeable  with  notice 
of  the  fact,  and  takes  subject  to  the  claim  of 
the  pledgee.  (Weston  y.  B.  R.  dc  A.  W.  4c 
M.  Co.,  6  Gal.  426.) 

Cited  20  Cal.  533;  36  Cal.  656;  40  Cal.  626;  63 
Cal.430,432;  68  Cal.  604. 

271.  Neither  the  Incorporation  Act  of  1860 
nor  that  of  1853  was  intended  to  coyer  the  case 
of  one  purchasing  stock  at  sheriff's  sale,  know- 
ins  it  had  been  hypothecated,  but  to  apply 
only  to  transfers  ana  purchases  in  good  taith 
without  notice.  (Weston  y.  B.  B.  &  A.  W. 
A  M.  Co..  6  Cal.  425.) 

Purchaser  of  pledged  stock  at  execution, 
title  oL    See  Executions,  270,  et  seq. 

272.  If  seyeral  persons  are  the  owners  of  a 
tract  of  mining  claims  as  tenants  in  common, 
and  are  known  by  a  company  name,  and  an 
action  is  commenced  against  all  of  them  as 
indiyiduals  composing  the  company  on  a 
money  demand,  and  a  judgment  is  rendered 
against  tM  as  the  persons  composing  the  com- 
pany, and  the  claims  are  sold  oy  yirtue  of  an 
execution  issued  on  the  judgment,  and  a  deed 
executed  to  the  purchaser,  and  if  one  or  more 
of  the  defendants  were  not  seryed  with  pro- 
cess and  did  not  appear  in  the  action,  the 
purchaser  does  not  acauire  any  title  as  against 
the  persons  not  senrea  with  process,  ana  who 
did  not  appear*  (Wiseman  y.  McNulty,  25 
Gal.  230.) 

Cited  73  Cal.  893. 

273.  A  quarts  mine  and  mill  was  owned  by 
a  mining  company  consisting  of  M.  and  S.. 
who  together  owned  two-thirds,  and  C.  and 
T.,  who  together  owned  the  remaining  one- 
ihird.  The  profits  and  losses  were,  by  tacit 
agreement,  shared  in  proportions  correspond- 
ing to  their  said  seyend  interests.  M.  and  S. 
oonreyed  by  deed  absolute  their  said  two- 
thirds  interest  to  B.,  who  immediately  en- 
tered into  and  continued  in  possession.  A 
small  portion  only  of  the  purchase  price  was 
paid  down  by  B.  At  the  date  of  saia  conyey- 
ance  the  company  was  indebted  in  the  sum 
of  twelye  thousand  dollars,  for  which  suit  was 
brought  against  the  members,  and  said  nrop- 
erty  was  ieyied  on  as  the  property  of  M.,  d., 
C,  and  Y.,  and  all  their  risht  was  sold  to  H., 
who  receiyed  a  sheriff's  deed,  by  yirtue  of 
which  he  claimed  to  own  all  said  property. 
Held,  in  an  action  by  B.  against  H.,  brought 
under  the  two  hundred  and  fifty-fourth  sec- 
tion of  the  Practice  Act,  that  B.  acquired  the 
title  to  said  two-thirds  undiyided  interest, 
and  that  H.  acquired  only  the  one-third  undi- 
yided interest  of  C.  and  Y.  ( Boss  y.  Heintsen, 
86  Cal.  313.) 

Plaintiff  purchasing  gets  no  title  when. 
See  Fraudulent  Conyeyances,  166. 

Title  of  grantor  purchasing  passes  to 
gimntee.    See  Deeds,  285. 

Bights  of  purchasers  under  judgment  en- 


forcing yendor's  lien.  See  Vendor  and  Vendee 
XI.4,  d. 

Purchasers,  rights  of,  on  sale  under  judg- 
ment against  corporation.  See  Corporations, 
IV,  7,  i,  D. 

Bights  of  purchaser  of  pre-emption  right 
under  execution  sale.  Qee  Public  Lands, 
IX,  8. 

Patent,  issuance  to  purchaser  under  execu- 
tion.   See  Public  Lands,  XX,  1. 

274.  An  execution  sale  and  sheriff's  deed 
does  not  estop  the  execution  debtor  from  as- 
serting a  subsequently  acquired  interest  or 
right  of  possession  to  the  land  sold,  as  against 
the  rieht  of  possession  and  interest  sold  and 
transrorred  by  the  sheriff's  deed*  (Emerson 
y.  Sansome,  41  Cal.  552.) 

276.  A  sheriff's  deed  transfers  to  the  pur- 
chaser all  the  interest  the  execution  deotor 
had  in  the  land  sold  at  the  date  of  the  leyy, 
but  no  subsequently  acquired  right  or  inter- 
est of  such  debtor.  (Emerson  y.  Sansome,  41 
Cal.  552.) 
Cited  70  Cal.  305. 

276.  The  thirty-third  section  of  the  act  con- 
cerning conyeyances,  which  proyides  that  a 
conyeyance  of  land  in  fee  simple  absolute 
shall  conyey  the  legal  estate  afterwards  ac- 
quired by  the  grantor,  has  no  application  to  a 
sheriff's  deed  made  under  execution  sale. 
(Kenyon  y.  Quinn,  41  Cal.  325.) 

Cited  70  Cal.  303. 

277.  Where  the  possessory  claim  of  a  settler 
on  public  land  was  sold  out  on  execution,  and 
afterwards  he  entered  the  same  land  as  a 
homestead,  under  the  act  of  Congress  of  May 
20, 1862,  held,  that  he  had,  by  his  homestead 
entry,  acquired  from  the  paramount  propri- 
etor a  right  and  interest  m  the  land  which 
he  did  not  possess  at  the  time  of  leyy  and 
sale,  and  that  this  newly  acquired  right  and 
interest  yested  an  independent  right  of  pos- 
session, which  would  constitute  a  complete 
and  yalid  defense  to  an  action  of  ejectment 
based  on  the  sheriff's  deed.  (Emerson  y« 
Sansome,  41  Cal.  552.) 

Cited  19  Ney.  258. 

278.  Where  the  possessory  claim  of  a  settler 
on  public  land  was  sold  out  on  execution,  and 
he  afterwards  entered  the  same  land  as  a 
homestead  under  the  act  of  Congress  of  May 
20, 1862,  held,  that  though  the  purchaser  un- 
der the  sheriff's  deed  mieht  not  be  entitled 
to  the  i>os8ession  of  the  land  which  had  so 
been  entered  as  homestead,  he  was  entitled 
to  the  rents  and  profits  for  so  lon^  as  the 
settler  occupied  the  land  intermediate  the 
sheriff's  deed  and  homestead  entry.  (Emer- 
son y.  Sansome,  41  Cal.  552.) 

279.  If,  after  the  leyy  of  an  execution  by 
the  sheriff  on  public  land,  and,  before  the  sale, 
the  judgment  debtor,  being  a  pre-emptioner, 
pays  for  the  land  Ieyied  on,  and  obtains  a 
certificate  of  purchase,  the  purchaser  at 
sheriff's  sale  succeeds  only  to  the  equitable 
title  of  the  judsment  debtor,  who.  when  he 
obtains  the  legal  title  by  means  of  the  patent, 
holds  it  in  trust  for  the  purchaser  at  the 
sheriff's  sale*  (Kenyon  y.  Quinn,  41  Gal. 
326.) 

Acquiring  new  right  in  property  after  exe* 
cution  sale.    See  Public  Lands,  84S. 
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S80*  The  execution  defendant  cannot  defeat 
the  lecoreiy,  in  ejectment,  of  the  purchaser 
at  the  execution  sale  by  setting  up  title  in  a 
third  person.  (McDonald  v.  Badger,  23  Cal. 
393.) 
Cited  38  Gal.  658;  61  Gal.  147. 

281.  In  an  action  by  a  purchaser  at  execu- 
tion sale,  to  recover  the  premises  from  one 
who.  previous  to  the  sale,  had  conveyed  them 
to  the  execution  debtor  by  a  warranty  deed, 
the  defendant  is  estopped  from  assertmg  any 
title,  and  cannot  avail  nimself,  by  way  of  de- 
fense, of  any  defect  in  the  description  of  the 
property  in  the  sheriff's  deed  to  tne  plaintiff. 
(Dodge  V.  Walley,  22  Gal.  224.) 

Cited  61  Gal.  147 ;  94  Cal.  659. 

Under  sale  in  violation  of  injunction.  See 
ante,  IX,  5.  a. 

Deed  under  execution  obtained  by  fraudu- 
lent conspiracy  passes  no  title.  Bee  ante,  IX, 
6,  e. 

Interest  of  purchaser  is  subject  to  execu- 
tion.   See  ante,  82. 

Purchasers  at  sale,  running  of  statute 
against.    See  Statute  of  Limitations,  YI,  7. 

Purchaser  at  foreclosure,  right  to  posses- 
sion.   See  Mortgages,  XIX,  18,  j. 

Delivery  of  property.    See  Mandamus,  107. 

Purchaser,  rignt  to  receiver.  See  Be- 
ceivers,  7. 

Sale  of  mortgaged  premises,  right  of  mort- 
gagee to  possession  after.   See  Mortgafies,  317. 

Purchaser,  further  judgment  ordering  that 
possession  be  delivered.    See  Shipping,  45. 

Sale,  purchaser  may  sue  in  replevin  for 
fixtures  severed.    See  Fixtures,  40. 

Replevin  for  goods  sold  under  execution. 
See  Replevin,  16. 

B.  Title  of  Before  Redemption. 

282.  Purchaser  does  not,  by  his  purchase, 
acquire  title  to  the  land.  The  title  parses  by 
the  execution  and  delivery  of  the  sheriff^s 
deed.  The  purchaser,  prior  to  the  execution 
of  the  sheriff's  deed,  holds  merelv  a  lien  upon 
the  land.  ( People  ex  rel.  Mulf  ora  v*  Mayhew, 
26  Cal.  655.) 

Cited  30  Cal.  137 ;  2  S.  Dak.  410. 

283.  Until  consummation  of  sale  of  real 
property  upon  execution  is  made  by  convey- 
ance from  sheriff  the  estate  remains  in  the 
judgment  debtor.  Until  then  the  purchaser 
possesses  only  a  right  to  an  estate  which 
may  afterwards  be  perfected  by  conveyance. 
(Cumminge  v.  Coe,  10  Cal.  529.) 

284.  Statute  does  not  design  to  invest  pur- 
chaser with  title  until  six  months  after  the 
sale.  (Duprey  v.  Moran,  4  Cal.  196.) 

Cited  2  S.  Dak.  410. 

285.  Purchaser  acquires  species  of  condi- 
tional equitable  estate  in  the  land,  subject  to 
be  defeated  only  by  a  redemption  within  the 
time  allowed  by  law,  leaving  the  1^^  title, 
with  a  right  of  redemption  only,  in  the  judg- 
ment debtor,  which  the  sheriff  may  convey  to 
the  purchaser  by  executing  a  deed  to  him 
aftor  the  expiration  of  the  period  allowed 
for  redemption.  (Page  v*  Rogers,  81  Cal. 
293.) 

286.  Durine  the  period  which  elapses  be- 
tween the  sale  of  land  on  execution  and  the 
expiration  of  the  time  for  redemption  the 


statute  regaidfl  the  poichaaer  as  the  owner  in 
eouitv  of  the  land,  subject  only  to  the  right 
of  reaemption,  and  gives  him  the  rents  and 
profits,  or  the  value  of  the  use  and  occu^tion 
— ^in  short,  the  entire  beneficial  interest  in  the 
property,  exuept  the  actual  poesesBion.  (Page 
V.  Rogers,  31  Cal.  293.) 
ated31(;al.594:36Cal.897;  88  Cal. 425:  71 
Cal.  506;  89  Cid.  545;  9  Or.  361. 

287.  The  purchaser  of  real  estete  at  execu- 
tion sale  has,  before  the  period  for  redemp- 
tion expires,  a  species  of  equiteble  conditional 
estete,  which  becomes  absolute  upon  the  ex- 
piration of  the  time  for  redemption,  leaving 
thereafter  only  the  barren  legal  title  in  the 

{'udgment  debtor  until  the  execution  and  de- 
ivery  of  the  sheriff's  deed.    (Pige  v.  Rogers. 

31  Gal.  293.) 

Under  certificate  of  sale.  See  ante,  IX. 
6,  b. 

C.  Upon  what  Reete :  Pordiaaer,  what  Must 

Snow. 

288.  Purchaser  resto  for  title  upon  judg- 
ment, execution,  levy,  sale,  and  deed ;  and  he 
need  show  no  more  to  entitle  him  to  what- 
ever righte  the  defendant  in  execution  had 
in  the  property  sold.  (Cloud  v.  £1  Dorado 
County,  12  Cal.  128.) 

289.  Purchaser  at  sheriff's  sale  is  only  re- 
quired to  show  sale  and  authority  of  the  officer 
to  make  it ;  the  judgment  and  execution  prove 
the  latter,  and  the  deed  the  former,  (filood 
V.  light,  38  Cal.  6^.) 

Cited  63  Cal.  519;  67  Cal.  664,  666,  566;  75 
Cal.  178;  77  Cal.  123;  80  Cal.  460;  98  Cal. 
857. 

290.  A  party  who  relies  on  a  sheriff's  deed 
must  offer  in  evidence  not  only  the  deed  but 
the  judffment  and  the  execution,  hy  virtue  of 
which  tne  property  was  sold.  (Quirk  v.  Falk, 
47  Cal.  453.) 

Cited  65  Cal.  253;  69  Cal.  692;  98  Cal.  357. 

291.  A  claim  of  title  by  virtue  of  a  sheriff's 
deed  is  insufficient  without  showing  the  judg- 
ment which  authorised  the  sale.  (Sullivan 
V.  Davis,  4  Cal.  291.) 

Cited  31  Gal.  221 ;  69  (3al.  592 ;  4  Nev.  152. 

292.  An  execution  is  not  admissible  in  evi- 
dence without  first  introducing  the  ju<]^ment 
on  which  it  was  issued.   (Yassault  v.  Austin, 

32  Cal.  597.) 

Purchaser  must  introduce  judgment  in  evi* 
dence.    See  ante,  238. 

293.  One  who  deraigns  title  to  property 
through  a  sale  under  an  execution  must  show 
not  only  the  execution  and  sale,  but  also  & 
valid  judgment  in  support  of  the  execution, 
and  the  purchaser  must  see,  at  his  peril,  that 
there  is  a  valid  judgment  in  existence  at  the 
time  he  made  his  purchase.  (Bullard  v. 
McArdle,  98  Cal.  355. ) 

294.  The  plaintiff  in  an  action  of  ejectment, 
claiming  title  under  an  execution  sale  upon 
a  judgment  for  a  deficiency,  after  a  sale  under 
a  decree  of  foreclosure,  must  introduce  in 
evidence  the  deficiencv  judgment  as  docketed,, 
and  also  the  return  of  the  sheri^  on  the  fore- 
closure sale  showing  what  the  deficiency  was. 
(Leviston  v.  Henninger,  77  Cal.  461.) 

295.  Where  a  defendant,  in  an  action  to 


EXEOUTIONS,  IX,  t. 


isn 


qvAei  title,  cUdms  title  by  and  throagh  a  con- 
sUtble's  Mue,  under  an  execution  issued  on  a 
indigent  rendered  against  the  plaintiff  by  a 
justice  of  the  peace,  but  fails  to  show  the 
service  of  summons  on  or  the  voluntary  ap- 
pearance of  the  plaintiff  in  the  justice's  court 
it  will  be  presumed  that  the  justice  had 
no  jurisdiction  to  render  the  judgment,  and 
that  the  same  was  void,  and  the  purchasers 
at  the  constable's  sale  acquired  no  interest  in 
^e  property  bid  in  by  them*  (Eltzroth  t. 
Byan,  ^  Cal.  135.) 

296.  In  order  to  establish  in  the  purchaser 
of  real  estate  at  sheriff's  sale  such  title  as  the 
defendant  in  execution  had  it  is  sufficient  to 
show  a  judgment  of  a  court  of  competent  juris- 
diction (no  matter  if  it  be  erroneous  on  its 
face),  Talid  process  issued  to  the  sheriff 
therein,  and  a  sheriff's  deed  made  upon  a  sale 
thereunder.  (Mayo  y.  Foley,  40  Cal.  281.) 
Cited  45  Cal.  543;  63  Cal.  519. 

297.  In  an  action  of  ejectment  upon  a 
sheriff's  deed  against  the  defendant  in  execu- 
tion it  is  not  necessary  for  the  plaintiff  who 
claims  as  a  purchaser  under  the  execution  to 
do  more  than  show  the  judgment  of  a  court  of 
competent  jurisdiction,  the  execution  issued 
thereon,  and  the  riieriff 's  deed.  (Los  Angeles 
County  Bank  t.  Baynor,  61  Cal.  145.) 

298.  The  title  of  the  purchaser  of  real  estate 
at  execution  sale  does  not  depend  upon  and  is 
not  affected  l^^  the  sheriff's  return  upon  the 
writ  of  execution.  The  title  rests  ui>on  the 
judgment,  execution,  sale,  and  deed,  and  is  not 
impaired  by  any  defect  in  the  return  of  the 
officer,  or  by  his  fulure  to  make  any  return, 
(aark  y.  Lockwood,  21  Cal.  220.) 

Cited  38  Cal.  438,  654;  67  Cal.  565;  70  Cal. 
802;  15  Or.  637. 

299.  The  title  of  a  purchaser  at  an  execu- 
tion sale  does  not  depend  on  the  return  on  the 
execution.     (Wilson  y.  Madison,  55  Cal.  5.) 
Cited  67  Cal.  564;  80  Cal.  469. 

900.  The  title  of  a  purchaser  o  f  real  estate 
at  sheriff's  sale  does  not  depend  ui>on  the  re- 
turn of  the  officer  to  the  wnt.  The  purchaser 
has  no  control  over  the  conduct  of  the  officer 
in  this  respect.  (Cloud  y.  £1  Dorado  County, 
12  Cal.  128.) 
Cited  21  Cal.  224;  38  Cal.  438, 654;  63  Cal.  519; 

67Cal.565;  70Cal.802;  1  Idaho, N. S., 289 ; 

15  Or.  637. 

301 .  If  the  return  indorsed  ui)on  an  execu- 
tion faila  to  show  a  legal  levy,  or  any  levy, 
the  poichaser's  title  is  not  prejudiced  thereby, 
for  It  in  no  respect  depends  upon  the  return 
of  the  officer  for  its  yaUdity.  (Munt  y*  Loucks, 
88  Cal.  372.) 

Cited  67  Cal.  664. 

Title  of  purchaser  does  not  depend  upon  xe- 
tnm.    Bee  post,  873. 

302.  If  the  complaint  avers  a  judgment  and 
the  isf^uing  of  an  execution  thereon,  and  a  sale 
thereunder  of  land,  and  the  answer  denies  the 
validity  of  the  judgment,  and  avers  that  it  was 
void  for  want  of  jurisdiction,  and  denies  that 
the  plaintiff  acquired  any  title  by  the  pre- 
tended sale  by  the  sheriff,  the  execution  and 
sale  thereunder  are  not  sufficiently  denied  to 
require  the  execution  to  be  x»ut  in  evidence. 
(Lee  y.  Figg,  37  Cal.  328.) 

Gax.  Diesffr,  Tol.  n.^77 


Sheriff's  deed  as  evidence.  See  post,  XI,  6* 
Holder  of  sheriff's  deed,  what  muit  show* 
See  post,  XI|  6. 

D.  Purchaser,  when  Holds  as  T^rostea. 

303.  A  purchaser  of  real  property  at  an  ex- 
ecution sale,  who  receives  the  certificate  of 
sale  and  the  sheriff's  deed  in  his  own  name, 
but  in  reality  for  the  benefit  of  another,  is  a 
trustee  of  an  express  trust,  and  as  such  may 
maintain  an  action  against  the  tenant  in  pos- 
session for  the  yalue  of  the  use  and  occupa- 
tion, without  joining  the  person  for  whose 
benefit  the  purchase  was  made.  (Walker  y, 
McCusker,  71  Cal.  594.) 
Cited  73  Cal.  419. 

804.  The  sheriff  was  about  to  sell  certain 
real  estate  on  an  execution  in  favor  of  C.  A^ 
at  C.'s  request,  attended  the  sale  and  bid  off 
the  property,  and  had  the  bid  credited  on  the 
execution,  but  took  the  certificate  of  purchase 
in  his  own  name,  and  afterwards  had  a 
sheriff's  deed  made  to  him.  Held,  that  A. 
held  the  legal  title  in  trust  for  C.  {Oarrey  y. 
Allen,  34  Cal.  254.) 

805.  A  complaint  which  ayers  that  the 
plaintiff's  property  was  about  to  be  sold  on 
execution,  ana  that  the  defendant  agreed  to 
bid  it  in  as  the  agent  of  the  plaintiff  and  pay 
for  it  with  his  own  money,  and  hold  it  in  trust 
for  the  plaintiff  and  aUow  the  plaintiff  to  re- 
deem it,  and  that  the  defendant,  in  violation 
of  his  trust,  has  sold  the  property  and  re- 
ceived a  large  sum  of  money,  and  that  the 
property  was  worth  a  large  aum  more  than 
the  defendant  paid  for  it,  and  asking  for  judg- 
ment for  the  damages  sustained,  contains 
such  a  statement  of  a  cause  of  action  as  en- 
titles the  plaintiff  to  relief  in  equity.  (Win- 
gate  y.  Ferris,  50  Cal.  105.) 

Cited  1  N.  Dak.  83,  84. 

Yiolation  of  agreement  to  purchase  for  ben- 
efit of  judgment  debtor.    See  ante,  178. 

Agreement  to  purchase  at  execution  for 
debtor,  necessity  of  writing.  See  Statute  of 
Frauds,  I,  5. 

Agreement  as  to  purchase  by  one  for  bene- 
fit of  several.  See  Trusts  and  Trustees,  22, 
79,  et  seq.  \ 

Trust  attaching  to  title.  See  Statute  of 
limitations,  162. 

£•  Suing  for  Further  Conveyance. 

306*  A  party  having  thelesal  and  equitable 
title  cannot  sue  for  a  furtner  conyeyanoe. 
(Truebody  y.  Jacobson,  2  Cal.  82.) 
Cited  6  Cal.  226. 

j.  Assignment  by  Purchaser. 

307.  Interest  which  purchaser  acquires  by 
his  purchase  may  be  conyeyed  by  him  by 
deea  at  any  time  before  the  ^eriff's  deed  is 

Slyen.    ((ireen  y.  Clark,  31  Cal.  591.) 
ited  89  Cal.  539. 

308.  If  one  who  has  purchased  at  sheriff's 
sale  quitclaims  his  interest  in  the  same  before 
a  sheriff's  deed  is  ^yen  the  quitclaim  is 
equiyalent  to  an  assignment  of  the  sheriff's 
certificate  of  sale.  (Green  y.  Clark,  81  C^ 
591.) 

Cited  76  Cal.  244. 

309.  Where  a  purchaser  of  land  at  a  sheriff's 
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sale,  after  the  time  for  redemption  has  ex- 
pired, aultclaims  lufl  interest  in  the  land  be- 
fore a  sneriff's  deed  is  given^  the  qnitclaim 
deed  is  equivalent  to  an  assignment  of  the 
sheriff's  certificate  of  sale,  and,  if  the  sheriff 
afterward  ezecate  a  deed  to  the  parchaser,  the 
same  is  void  as  between  the  parties.  (Ward 
y.  Dougherty,  76  Gal.  240.) 
Cited  &  Gal.  639. 

810.  Gonveyanoe  of  purchaser's  interest  be- 
fore time  for  redemption  expires  operates  as 
assignment  of  the  sneriff's  certificate  of  sale, 
and  the  subsequent  execution  of  a  sheriff's 
deed  to  the  grantee  of  the  execution  purchaser 
vests  such  grantee  with  a  perfect  titie. 
(Leonard  v.  iiynn,  89  Gal.  636.) 

Assignment  of  sheriff's  certificate  of  sale  as 
security.  See  ante,  198. 

k.  Application  d  Proceeds;  Receipt  of  £x- 


811.  Where  a  sheriff  deposits  in  his  own 
name,  with  his  banker,  money  received  from 
a  sale  by  him  under  judicial  process,  its  iden- 
tity is  lost,  and  it  cannot  be  followed  as  a 
specific  fund  by  the  parties  entitled  to  the 
proceeds  of  the  sale  into  the  hands  of  a  third 
person  who  has  drawn  it  from  the  banker 
upon  the  sheriff's  order,  (Oarlton  v.  Gonroy, 
21  Gal.  170.) 

312.  The  receipt  by  an  execution  debtor  of 
the  excess  of  the  proceeds  arising  from  an  ex- 
ecution sale  will  not  be  presumed.  (Riddell 
V.  Harrell,  71  Gal.  264.) 

813.  In  1861  Q.  recovered  a  monev  j  ndgment 
in  justice's  court  against  K.  ana  G.,  from 
which,  in  1862,  K.  and  G.  appealed  to  the 
county  court,  and  procured  M.  and  S.  as  sure- 
ties in  the  sum  of  five  hundred  dollars.  The 
undertaking  was  not  executed  by  K.  and  G. 
Thereafter  judgment  was  rendered  by  the 
countv  court  for  a  sum  greater  than  five  hun- 
dred aoUars.  Thereupon  Q.  demanded  of  M. 
and  S.  said  five  hundred  dollars,  to  be  applied 
in  satisfaction  of  the  last-named  judgment, 
which  they  paid.  Q..  however,  failed  to  enter 
satisfaction  of  said  judgment  pro  tanto,  but 
on  an  execution  issued  thereon,  collected  of 
K.  and  G.'s  property  the  whole  amount  of  his 
judgment.  K.  and  G.  then  assigned  their  de- 
mand against  Q.  for  the  money  received  by 
him  in  excess  to  M.  and  S.,  who  brought  ac- 
tion therefor,  setting  up  said  facts,  and  re  • 
covered  judgment.  The  only  defense  was  by 
way  of  demurrer  to  the  complaint,  which  was 
overruled.  Held,  that  said  last-named  judg- 
ment was  properly  rendered.  (Martm  v. 
Quinn,  37  Cal.  66.) 

X.  Bedemptloii. 
/.  Statute  Mowing  is  not  Retroaetiro, 

814.  Statute  allowins  redemption  of  lands 
sold  under  execution  is  inoperative  as  to  those 
cases  where  the  debt  upon  which  judgment 
and  execution  was  obtained  was  contracted 
before  the  passage  of  the  act.  (Scale  v. 
Mitchell,  6  Csl.  401.) 

2.  Time  of. 

816.  A  redemptioner  may  exercise  his  right 
to  redeem  land  sold  on  execution,  if  no  re- 
demption has  been  made  by  the  jud«^ent 


debtor,  at  any  time  during  the  six  months 
after  the  sale;  and  if,  in  sixty  days  there- 
after, there  is  no  redemption  from  him,  the 
right  to  redeem  from  him  is  gone,  even  as  to 
the  judgment  debtor,  and  he  is  entitled  to  a 
sheriff's  deed.   (Boyle  v.Dalton,  44Gal.332.) 

316.  The  term  "months"  used  in  the  sUt- 
utOj  fixing  the  period  of   redemption  from 
judicial  sales  means  calendar,  and  not  lunar 
months.    (Gross  v.  Fowler,  21  Gal.  892.) 

Time  of.    See  post,  817. 

3.  Wifo  may  Redeem;  Production  of  Papere;  Strict 
Compiianee  witli  Statute, 

817.  The  right  to  redeem,  under  the  statute, 
from  a  sale  on  execution,  exists  in  some  in- 
stances where  there  is  no  equity,  and  in  other 
instances  in  connection  with  the  equitable 
right.  Parties  to  the  suit  in  which  the  judg- 
ment is  rendered,  under  which  the  sale  la 
made,  are  restricted  to  the  six  months  given 
by  statute.  Parties  acquiring  interests,  pend- 
ing suits  to  enforce  previouuy  existinff  liens, 
or  after  judgment  docketed  or  saJe  made,  have 
no  equity,  and  are  confined  to  the  rights  ^ven 
by  the  statute ;  but  parties  obtainme  inter- 
ests subseouent  to  the  plaintiff,  and  before 
suit  brougnt,  who  are  made  parties  in  such 
suit,  i)088ess  the  equitable  and  statutory 
right.  They  may  redeem  under  this  statute, 
or  they  may  file  their  bill  in  equity.  (Whit- 
ney V.  Higgins,  10  Gal.  647.) 

Gited  16  Gal.  610,  626;  16  Gal.  468;  66  Gal. 
636. 

818.  A  defendant  in  execution  can  redeem 
from  an  execution  sale,  notwithstanding  he 
has  conveyed  to  another  the  property  sold 
under  execution.  (Yoakum  v.  Bower,  61  Gal. 
639.) 

819.  Purchaser  at  execution  sale,  before 
conveyance  to  him.  has  a  right  to  redeem  tiie 
property  sold  in  the  enforcement  of  a  prior 
lien;  after  conveyance  to  him  he  has  the 
same  right  as  successor  in  interest  to  the 
debtor  or  mortgagor.  (McMillan  v.  Richards, 
9  Gal.  366.) 

820.  C!ertifioate  of  sheriff  of  purchase  of 
property  as  that  of  defendant  in  execution  is 
not  sufficient  to  entitle  the  holder  to  redeem 
as  such  successor,  at  least  not  until  the  ex- 
piration of  the  six  months.  (Haskell  v.  Man- 
love,  14  Gal.  64.) 

321.  Where  a  mechanic's  lien  attached  on 
certain  premises  January  18, 1866,  and  a  mort- 
gage was  placed  on  the  same  premises  Feb- 
ruary 21, 1866,  and  a  suit  was  brought  subse- 
quent to  the  execution  and  record  of  the 
mortgage,  to  enforce  the  mechanic's  lien,  in 
which  suit  the  mortgagees  were  not  made 
parties,  and,  under  the  decree  rendered  in 
such  suit,  a  sale  was  made,  and,  after  the  ex- 

giration  of  six  months,  no  redemption  beinff 
ad,  a  deed  was  executed  to  the  assignees  ol 
the  sheriff's  certificate,  held,  that  the  right  of 
the  mortgagees  to  redeem  the  premises  bv 
paying  off  the  encumbrance  of  the  mechanic's 
lien  was  not  affected  by  the  decree  and  the 
proceedings  thereunder;  and  that  the  pur- 
chasers of  the  premises  upon  a  decree  of  fore- 
closure of  the  mortgage,  having  received  his 
deed  upon  such  purchase,  was  entitled  to  tLo 
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flfeme  right  to  redeem.   CWhitneyT. 
10  Oal.  647.) 

S22L  If  party  daim  eheriS's  deed  as  haTins 
ledeemed  property,  as  successor  in  interest  oi 
the  judgment  debtor,  his  offer  to  redeem  must 
have  been  made  in  that  character.  (Haakell 
T.  Maulove,  14  Gal.  54.) 

Who  ma:^  redeem.    See  Mortgages,  XX,  5. 
Redemption  by  ootenant.    8m  Cotenancy, 

U,  2. 

Tenant  redeeming  on  execution  sale  against 
landlord.    See  Lanolord  and  Tenant,  VI,  5. 

Redemption  of  city  property.  See  Munici- 
pal Corporations,  XV. 

Ri^t  of  stockholder  to  redeem.  See  Cor- 
porations, 232. 

328.  To  entitle  a  judgment  creditor  having  a 
Men  to  redeem  he  must  serve  upon  the  officer 
a  copy  of  the  docket  of  the  judgment.  A  copy 
of  the  judgment  is  not  sufficient.  (Haskell  v. 
Manlove,  14  Cal.  54.) 

824.  A  person  claiming  the  right  to  redeem 
from  a  sheriff's  sale  as  a  judgment  creditor 
must  produce  for  the  sheriff  a  copy  of  the 
docket  of  the  judsment,  and  an  attempted 
redemption  is  meffectual  without  such  pro- 
duction, and  the  sheriff's  deed  is  void.  ( WU- 
eoxson  t.  Miller,  49  Cal.  193.) 

325.  It  is  not  necessary  for  a  judgment 
debtor,  in  effecting  a  redemption,  to  produce 
a  certified  copy  of  the  judgment.  (Yoakum 
T.  Bower,  51  Cal.  539.) 

326.  A  purchaser  at  execution  sale,  as  be- 
tween himself  and  a  redemptioner^  may  waive 
the  production  of  the  papers  mentioned  in  the 
statute  as  necessary  to  entitle  one  to  redeem, 
and  such  waiver  is  good  as  between  himself 
and  the  parties  thereto  j  and  a  creditor  not 
claiming  to  be  a  redemptioner,  but  selling  the 
property  under  his  own  execution,  has  no 
right  to  complain  of  such  waiver,  and  cannot 
daim  that  the  redemption  was  insufficient 
because  such  papers  were  not  produced.  (Bag- 
ley  V.  Ward,  37  Cal.  121.) 

Cited  10  Or.  447. 

Production  of  papers.    See  post,  843. 

827.  A  party  claiming  title  by  virtue  of  stat- 
utory redemption  must  show  strict  oom^- 
anee  with  the  statute.  (Haskell  v.  Manlove, 
14  Cal.  54.) 

328.  The  power  of  the  sheriff  in  relation  to 
redemption  is  purely  statutory,  and  his  acts 
are  nugatory  unless  the  provisions  of  the  stat- 
ute are  pursued.  (Wilooxson  v.  Miller,  49 
Cal.  198.) 

4.  Amount  to  tfo  Paid, 

829.  Where  land  sold  under  judgment  is 
embraced  in  one  sale  a  redemptioner,  having; 
a  lien  upon  a  share  or  part  of  the  land  solo, 
can  only  redeem  by  naying  the  whole  of  the 
purchase  money  ana  redeeming  the  whole 
of  the  land ;  and,  in  such  case,  he  succeeds  to 
the  whole  interest  of  the  purchaser.  (El- 
dridge  V.  Wright,  55  Cal.  537.) 
Cited  10  Or.  447. 

330.  Judgment  debtor  may  redeem  by  pay- 
ing amount  of  purchase,  with  twelve  per  cent 
thereon,  together  with  the  amount  of  taxes, 
etc.,  paid  Dy  the  judgment  creditor.  He  is 
not  oDliged  to  pay  other  liens  which  the  pur- 


chaser may  have  on  the  property.    (Sharp  v« 
Miller,  47  Cal.  82.) 

331.  Under  section  702  of  the  Ck)de  of  Civil 
Procedure  a  judgment  debtor  whose  lands 
have  been  sold  under  execution  may  redeem 
the  same  from  the  purchaser  without  paying 
the  amount  of  a  prior  judgment  against  nim 
held  by  a  partnerahip  of  which  the  purchaser 
is  a  member.  (Campbell  v.  Oaks,  68  Cal. 
222.) 

332.  Where  land  was  sold  at  sheriff's  sale, 
the  proceeds  of  which  did  not  amount  to  the 
whole  judgment,  leaving  a  balance  unpaid, 
and  was  afterwards  redeemed  under  the  stat- 
ute, held,  that  the  party  redeeming  (who  was 
an  assignee  of  the  judgment  debtor)  was 
bound  to  pay  the  whole  of  the  plaintiff's  judg- 
ment, ana  not  merely  his  bid  with  interest, 
and  eighteen  per  cent;  and  that  the  lien  of 
the  ludgment  continued  till  the  balance  was 
paia.  (Vandyke  v.  Herman,  3  Cal.  295.) 
Cited  9  Cal.  118,  413 ;  52  Cal.  646. 

333.  Where  a  party  purchased  property  at 
sheriff's  sale,  and,  on  an  attempt  by  the  owner 
to  redeem  from  him,  he  objects  that  the 
amount  tendered  for  redemption  is  not 
enough,  because  not  including  certain  taxes 
he  has  paid  on  the  property,  held,  that  he 
must  show  that  the  taxes  were  legally  as- 
sessed and  paid,  and  were  a  chaige  on  the 
property  before  or  at  the  time  of  the  redemp- 
tion ;  and  the  tax  collector's  receipts  are  not 
sufficient  proof.  (People  ex  rel.  Seale  v. 
Doane,  17  Cal.  476.) 

334.  Under  our  statute  a  redemptioner  is 
not  required  to  pay  interest  on  the  pur- 
chaser's bid  over  ana  above  the  eighteen  per 
cent.    (McMUlan  v.  Yischer,  14  CiU.  232.) 

335.  Nor  is  he  required  to  pay  interest  on 
the  whole  judgment  of  the  purchaser,  but 
only  on  the  excess  over  and  above  the  bid. 
(McMUlan  v.  Yischer,  14  Cal.  232.) 

836.  Where  a  judgment  is  against  two,  one 
only  of  whom  appeals,  and  the  appeal  is  dis- 
missed with  twenty  per  cent  damages,  the 
damages,  with  the  costs,  do  not  become  part 
of  the  original  judgment,  and  the  redemp- 
tioner is  not  bound  to  pay  them  when  he  re- 
deems from  a  sale  under  the  judgment.  (Mc- 
Millan V.  Yischer,  14  Cal.  232.) 

Payment  to  purchaser  of  amount  of  pur- 
chase and  interest.    See  ante,  196. 

Excessive  payment  by  redemptioner.  See 
Payment,  106,  et  seq. 

5.  Logal  Tender:  Keeping  Tender  Oood;  Inquire 
ing  Where  Money  Obtained, 

837.  The  obligation  of  a  judgment  creditor 
or  redemptioner  to  pay  a  certain  amount  of 
monev  in  order  to  exercise  the  statutoiy  right 
of  redemption  from  a  sale  of  land  made  by  a 
sheriff  is  a  debt  within  the  meaning  of  the 
act  of  Congress  making  treasury  notes  lawful 
money  and  a  legal  tender  in  payment  of 
debts.  (People  ex  rel.  Mulford  v.  Mayhew, 
26  Cal.  655.) 

Cited  78  Cal.  604;  2  S.  Dak.  410. 

338.  Land  sold  at  sheriff's  sale,  under  a  judg- 
ment payable  generally  in  money,  without 
specifying  a  particular  Kind  of  monev,  may  be 
redeemed  with  treasury  notes  maae  a  legal 
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tender  by  act  of  Gongreflfl.    (People  ex  rel. 
Mnlford  t.  Mayhew,^  Oal.  655.) 

339.  The  flheiiff  is  the  special  agent  of  the 
pnrchaaer  of  land,  authorised  to  receive  the 
redemption  money  for  him,  and^  as  such, 
may  receive  in  redemption  what  is  regarded 
as  current  money  at  the  time  and  place, 
liiough  not  strictly  a  legal  tender,  unless  the 
judgment  under  which  the  sale  was  made  was 
rendered  payable  in  a  particular  kind  of 
money.  (I^eople  ex  rel.  Mulford  t.  Mayhew, 
26  Cal.  656.) 

340.  A  payment  to  the  sheriff  for  the  re- 
demption of  land  sold  under  execution  cannot 
be  made  in  certified  checks.  (Thome  v.  San 
Francisco,  4  Cal.  127.) 

Payment  in  counterfeit  money  by  mistake, 
relief  against.    See  Mistake,  16,  et  seq. 

341.  If  the  judffment  debtor,  whose  land 
has  been  sold  on  tne  judgment,  deposits  with 
the  sheriff,  before  the  time  for  redemption 
expires,  money  sufficient  to  redeem  it  from 
the  sale,  and  the  sheriff,  after  the  time  for 
redemption  expires,  executes  and  delivers  to 
the  purchaser  a  deed,  the  judgment  debtor,  if 
he  would  claim  the  benefit  of  the  redemption, 
must  not  withdraw  the  money  from  the 
sheriff,  for,  by  withdrawing  the  money,  he 
ratifies  the  act  of  the  sheriff  in  delivering  the 
deed.    ( Wilkins  v.  Willson,  51  Gal.  212. ) 

342.  Third  persons  have  no  right  to  inquire 
from  what  source  redemptioner  gets  money 
he  proposes  to  use  to  effect  a  redemption  he 
is  entitled  to  make.  (People  ex  rel.  Seale  v. 
Boane,  17  Cal.  476.) 

6,  Efidenee  of;  Bihet  9f  and  RighU  Und^r. 

343.  If  one  party  introduces  evidence  show- 
ing that  a  redemptioner  redeemed  from  a 
sheriff's  sale,  the  other  party  may  then  intro- 
duce the  sheriff's  deed  to  tne  redemptioner, 
without  also  showing  that  the  papers  re- 
quired by  the  statute  to  entitle  one  to  redeem 
were  produced.  (Bagley  v.  Ward,  87  Gal. 
121.) 

344.  If  purchaser  at  sheriff's  sale  treats  one 
not  entitled  to  redeem  as  redemptioner,  re- 
covers from  him  the  redemption  money,  and 
gives  a  certificate  of  redemption,  the  most 
that  such  party  so  claiming  to  redeem  can  ac- 
quire by  the  transaction  is  the  interest  of  the 
purchaser  as  purdbiaser.  He  acquires  no  title 
to  the  judgment  under  which  the  sale  took 
place.    (Abadie  v.  Lobero,  36  Gal.  390.) 

345.  Bedemption  from  sheriff's  sale  is  trans- 
fer of  certificate  of  salej  and  if  a  redemption 
is  made  to  the  satisfaction  of  the  purchaser, 
and  the  person  redeeming  was  entitled  to  re- 
deem, the  sheriff's  deed  to  the  redemptioner 
passes  the  same  title  that  it  woula  have 
passed  to  the  purchaser  if  executed  to  him 
without  redemption,  even  if  the  statutory  re- 
quirements were  waived  by  the  purchaser, 
and  he  received  less  than  he  was  entitled  to. 
(Bagley  v.  Ward,  37  Gal.  121.) 

Gited  55  Gal.  536. 

346.  When  a  redemption  is  effected  from  an 
execution  sale  by  persons  having  a  right  to 
redeem,  by  paying  to  the  person  named  in 
the  original  recorded  certificate  of  sale  the  re- 
quisite amount  of   redemption  money,   and 


reoeiviftg  from  him  a  certiilcato  of  redemp- 
tion,  without  knowledge  that  any  other  or 
amended  certificate  of  nle  had  been  given, 
no  title  can  pass  under  a  subsequent  amended 
certificate  of  sale  to  another  person,  if  such 
amended  certificate  did  not  properly  refer  to 
the  sale,  thoush  such  amendM  oertincate  had 
been  recorded  before  the  redemption,  and 
though  the  person  named  tiiierein  was  the 
real  purchaser  at  the  sale.  (Pekin  etc  Go. 
V.  Kennedy,  81  Gal.  366.) 

XI.  SkerUPs  Deeds. 

/.  Appomttng  Olficerto  BxwutB;  Outgoing  ShorHf 

•r  Deputy:  MandamuB. 

847.  Independent  of  statute  the  court,  by 
virtue  of  its  original  jurisdiction,  has  author- 
ity to  apoint  a  suitable  person  to  make  and 
deliver  the  deed,  in  the  enforcement  of  its 
judgment,  and  that  its  final  process  may  be 
completely  executed.  (People  ex  rel.  Ininn 
V.  Boring,  8  Gal.  406.) 

34A.  In  ejectment  on  a  sheriff's  deed,  where 
the  eeneral  issue  is  well  pleaded,  the  fact  that 
the  deed  was  executed  after  the  sheriff's  au- 
thority had  terminated,  would  be  a  ^ood  legal 
defense,  for  the  reason  that  the  existence  of 
official  authority  in  the  officer  to  execute  the 
deed  is  of  the  very  substance  of  the  plain- 
tiff's case;  but  if  such*defense,  for  any  rea- 
son, be  not  made  and  judgment  go  against  de- 
fendant, there  is  an  estoppel  thereby  created 
against  him,  which,  as  long  as  the  ludgment 
itself  remains  undisturbed,  must  continue  as 
one  of  its  inseparable  consequences.  (Byers 
V.  Neal,  43Gaf.  210.) 

Sheriff's  deed,  who  to  make  where  term  of 
office  expired.    See  Sheriffs,  IV,  2. 

Remedy  of  purchaser  on  death  of  sheriff. 
See  Sher&,  219. 

840.  Where  a  sheriff's  deed  is  executed  by 
a  deputy  in  the  name  of  the  sheriff,  whose 
term  of  office  had  expired  at  the  time  of  Uie 
execution  of  the  deed,  the  authority  of  the 
deputy  must  be  shown  to  authorise  such  deed 
to  be  read  in  evidence  in  an  action  of  eject- 
ment. (Gloud  V.  £1  Dorado  Gounty,  12  Gal. 
128.) 
Gited  80  Gal.  288. 

350.  A  sheriff's  deputy  may  execute  a  deed 
for  property  sold  under  execution,  but  he 
must  execute  it  in  the  name  of  the  sheriff.  If 
executed  in  his  own  name  it  is  decisive  against 
the  party  claiming  under  it.  (Lewes  v. 
Thompson,  3  Gal.  266.) 

Gited  23  Gal.  403. 

351.  On  mandamus  by  the  assignee  of  a 
sheriff's  certificate  of  sale  to  compel  the  exe- 
cution of  a  deed,  the  question  whether  such 
certificate  is  not  merged  in  a  deed  made  to 
the  assignee  by  the  execution  debtor  after  the 
sale  cannot  l>e  tried.  (People  ex  rel.  Ford 
V.Irwin,  14  Gal.  428.) 

352.  The  right  to  the  deed  is  the  only  mat- 
ter in  controversy.  (People  ex  rel.  Ford  v. 
Irwin,  14  Gal.  428. ) 

Gompellinff  sheriff  to  execute  deed.  See 
Mandamus.  II,  12,  j. 

Refusal  oy  sheriff  to  execute  deed.  See 
Sheriffs,  IV,  3,  o. 
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2.  Tim$  of  £xeeuHon;  Deliwry  of, 

858.  A  sheriff's  deed  upon  judicial  sale,  ex- 
ecuted before  expiration  of  statutory  period 
of  redemption,  is  absolutely  void  and  not 
merely  voidable.  (Gross  y.  Fowler,  21  Cal.  392, 
cited  33  Oal.  676,  38  Gal.  438,  45  Cal.  588,  61 
Cal.  332 ;  Bemal  y.  Gleim,  33  Gal.  668,  cited 
38  Gal.  438,  45  Cal.  588,  61  Cal.  332;  Moore  t. 
ICartin,  38  Cal.  428,  dted  61  Cal.  332.) 

854.  In  an  action  to  quiet  title  the  defend- 
ant claimed  under  an  execution  sale,  made 
October  5, 1874,  in  an  action  in  which  the 
land  in  controversy  had  been  attached,  and  a 
sheriff's  deed  executed  in  pursuance  of  the  sale 
April  5, 1875;  and  the  plaints,  under  an  ex- 
ecution sale  followed  by  a  sheriff's  deed,  in 
an  action  subsequently  brought  against  the 
same  defendant  to  foreclose  a  mechanic's 
lien,  to  which  the  defendants  here  were  not 
made  parties.  The  court  held  that  the 
sheriff's  deed  to  the  defendant  was  void ;  and 
found  that  the  plaintiff  was  the  owner  of  the 
land,  and  that  aefendants  had  no  right,  title, 
or  interest  therein.  Held,  the  ludement 
debtor  had  the  whole  of  the  flftn  Saj  of 
April,  1875,  within  which  to  redeem ;  ana  the 
sheriff's  deed  was  therefore  executed  prema- 
turelv,  and  was  void.  (Perham  t.  Kuper,  61 
Gal.  331.) 

365.  A  sheriff's  deed  takes  effect  from  the 
time  of  its  actual  delivery,  and  the  execution 
of  the  deed  by  the  sheriff,  and  information 
given  by  him  to  the  grantee  that  the  deed  is 
ready  for  him  do  not  amount  to  a  delivery. 
(Jefiferson  v.  Wendt,  51  Cal.  573.) 

Sheriff's  deed,  complaint  in  suit  to  enjoin. 
8ee  Injunetions,  110* 

9,  Form  of  and  DoocHpHon  in. 

356.  It  is  the  duty  of  a  sheriff,  under  an  ex- 
ecution, to  levy  upon  and  sell  the  property 
and  all  the  right,  title,  and  interest  of  the 
debtor  therein ;  and  where  a  deed  made  by 
him  in  pursuance  of  such  sale  expressl^r  con- 
veys all  of  the  debtor's  right,  title,  and  inter- 
est, the  purdiaser's  title  to  the  same  will  not 
be  prejudiced  by  the  fact  that  in  attempting 
to  describe  the  nature  of  the  interest  the 
officer,  through  ignorance  or  mistake,  failed 
to  set  it  forth  fulhr  and  correctly*  (Bodge  v. 
Walley,  22  Gal.  224.) 

857.  A  sheriff's  deed  of  land  sold  at  an  exe- 
eation  sale,  which  describes  the  property  in- 
tended to  be  oonveved  solely  by  a  general 
reference  to  a  nonomcial  map,  in  order  to  be 
operative  must  clearly  identify  the  particular 
map  referred  to;  and  the  deed  is  void  for 
uncertainty  when  the  reference  contained 
therein  is  equally  applicable  to  two  different 
maps,  and,  in  an  action  founded  thereon,  parol 
evidence  of  the  sheriff  to  identify  the  one  re- 
ferred to  is  inadmissible.  (Caawalader  v. 
Nash,  73  Cal.  43.) 

358.  A  sheriff's  deed  to  the  purchaser  at  an 
execution  sale  described  the  property  as  fol- 
lows: "All  the  right,  title,  and  interest  of 
said  Daniel  6.  Clark,  against  whom  the  said 
writs  of  execution  were  issued,  as  aforesaid, 
of,  in,  and  to  the  following  described  prop- 
erty, to  wit,  that  certain  tract  and  parcel  of 
land  and  premises  known  as  the  '  Bull  Head 


rancho,'  lying  and  being  situate  in  Contra 
Costa  county  of  said  state,  and  being  a  lease- 
hold unexpired,"  etc.,  proceeding  to  describe 
IMtrticularhr  a  certain  leasehold  interest.  At 
the  time  of  the  sale  the  execution  debtor  was, 
in  fact,  the  owner  in  fee  of  the  premises. 
Held,  that  the  fee  passed  to  the  purchaser, 
the  recital  concerning  the  leasehold  interest 
not  operating  as  a  limitation  of  the  preced- 
ing general  terms  of  description.  (Dodge  v. 
Walley,  22  Cal.  224.) 
Cited  38  Cal.  658 ;  78  Cal.  277. 

Defect  in  description,  who  cannot  set  up. 
See  ante,  281. 

Sheriff's  deed,  form  of.    See  Streets,  717. 

Sheriff's  deeds,  reformation  of.  See  Bef- 
ormation  of  Contracts,  17,  et  seq. 

4,  RoeHalo  in;  Parol  Eridonce  ao  to. 

Recitals  do  not  limit  words  of  general  de- 
scription when.    See  ante,  XI,  3. 

359.  Statute  requiring  recitals  was  not  in- 
tended to  make  deeds  void  which  do  not  con- 
tain them,  but  was  onlv  intended  to  make  the 
recitals  evidence  of  tne  facts  recited;  and, 
when  such  recitals  are  full,  they  dispense 
with  the  necessity  of  introducing  the  judg- 
ment and  execution  in  evidence.  (Clark  v. 
Sawyer,  48  Cal.  133.) 

360.  So  far  as  such  statute  requires  recitals 
beyond  what  are  necessary  to  show  the  author- 
ity of  the  officer  to  sell  it  is  merely  directory. 
(Clark  V.  Sawyer,  48  Cal.  133.) 

361.  It  is  the  official  duty  of  the  sheriff  to 
make  a  recital  in  his  deed  of  the  judgment, 
names  of  judgment  debtor  and  creditor,  exe- 
cution, and  the  levy  and  sale  thereunder; 
and  these  recitals  are  entitled  to  the  same 
weight  as  evidence  as  the  return  on  the  exe- 
cution, if  one  be  made.  (Hihn  v.  Peck,  30 
Cal.  280.) 

Cited  30  Cal.  64, 870;  85  Cal.  508;  88  Gal.  658; 
61  Cal.  147 ;  63  Cal.  519 ;  75  Cal.  178 ;  4  Nev. 
152. 

362.  The  officer  who  makes  a  sale  of  land  by 
virtue  of  an  execution,  and  executes  to  the 
purchaser  a  deed  therefor,  must,  in  his  deed, 
make  recitals  of  the  recovery  of  the  judg- 
ment, the  names  of  the  judgment  creditor  or 
creditors,  and  of  the  judgment  debtor  or 
debtors,  and  of  the  issuing  of  an  execution  on 
the  judgment,  and  of  the  levy  and  sale  there- 
under. The  recitals  of  such  facts  is  essential 
to  show  the  officer's  authority  and  the  trans- 
mission of  the  debtor's  title  in  the  property  to 
the  purchaser.  (Donahue  v.  licNulty,  24 
Cal.  411.) 

Cited  25  Gal.  236;  61  Cal.  147. 

363.  If  deed  recites  enough  to  identify  judg- 
ment and  to  show  authority  of  the  officer  to 
sell,  that  is,  that  the  sale  was  made  by  virtue 
of  an  execution  issued  upon  a  judgment  in  an 

action,  wherein ^was  plaintin,  and 

was  defendant,  it  is  admissible  in  evidence  as 
proof  of  transmission  of  title.  (Montgomery 
V.  Bobinson,  49  Cal.  258. ) 

364.  Sheriff's  deed  need  not  recite  judgment 
and  execution  under  which  he  acted.  It  is 
sufficient  if  it  appear  in  the  deed  thai,  the  sale 
was  made  under  the  authority  of  a  judgment 
and  execution;  that  is,  if  the  deed  recites 
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sofficient  to  show  the  authority  of  the  sheriff 
to  sell.  (Clark  y.  Sawyer,  48  Cfal.  133.) 
Cited  49  Cal.  260. 

306.  •  Sheriff  or  constable's  deed,  which  does 
not  recite  judgment  on  which  the  execution 
was  issued,  is  .void.  (Wiseman  t.  McNulty, 
25  Cal.  230. ) 

366.  If  execution  is  erroneously  recited  in  a 
sheriff's  deed  it  will  not  affect  the  yalidity  of 
the  deed  if  the  sheriff,  in  fact,  had  authority 
tp  sell.    (Blood  Y.  Light,  88  Cal.  649. ) 
Cited  48  Cal.  140;  49  Cal.  260;  55  Cal.  8:  61 

Cal.  147 ;  63  Cal.  519. 

367.  It  may  be  regarded  as  settled  in  this 
state  that  misrecital  of  execution  in  an  of- 
ficer's deed  will  not  affect  the  Yalidity  of  the 
deed  if  the  officer  had  authority  to  sell.  (Wil- 
son Y.  Madison,  55  Cal.  5. ) 

368.  Parol  CYidenoe  is  inadmissible  to  show 
that  a  constable's  sale  was  made  by  Yirtue  of 
an^  other  judgment  or  execution  than  that 
recited  in  the  deed ;  and  it  is  also  inadmis- 
sible to  show  that  the  constable  sold  the  in- 
terest of  a  person  in  the  land  described  in  the 
deed,  whose  interest  the  deed  itself  does  not 
recite  upon  its  face  to  haYC  been  sold* 
(Donahue  y.  McNulty,  24  Cal.  411.) 

369.  Sheriff's  sale  of  land  may  be  proYed  by 
sheriff's  recital  of  the  sale  in  his  deed  giYen 
to  the  purchaser,  CYcn  if  the  return  on  the 
back  of  the  execution  does  not  recite  a  sale. 
The  sheriff's  sale  may  also  be  proYed  by  his 
recital  made  on  the  back  of  the  execution  or 
in  the  certificate  of  purchase.  (Hihn  y.  Peck, 
80  Cal.  280.) 

Cited  31  Cal.  221,  476. 

Parol  CYidence  of  officer  making  to  Yary 
deed.    See  Eyidence,  356. 

Parol  eyidence  to  explain.  See  Eyidence, 
405. 

5.  R%lation  of, 

870.  A  sheriff's  deed,  executed  in  pursuance 
of  an  execution  sale  under  a  judgment  in  an 
attachment  suit,  takes  effect  from  the  date  of 
the  attachment  if  the  leyy  was  such  as  to 
create  a  lien.    (Riley  y.  Nance,  97  Cal.  203.) 

371.  A  sheriff's  deed,  executed  in  pursu- 
ance of  an  execution  sale,  under  a  judgment 
rendered  in  an  attachment  suit,  takes  effect 
from  the  leyy  of  the  attachment.  The  attach- 
ment lien,  though  merged  in  the  jud^ent, 
still  exists,  so  as  to  confer  a  priority  m  the 
lien  of  the  judgment,  and  this  result  is  at- 
tained, in  an  indirect  way,  by  applying  the 
doctrine  of  relation  to  the  series  of  acts  neces- 
sary to  be  done  to  transfer  title  to  the  prop- 
erty attached.  (Porter  y.  Pico,  55  Cal,  165.) 
Cited  72  Cal.  71 ;  79  Cal.  658 ;  87  Cal.  457 ;  97 

Cal.  205. 

372.  A  sheriff's  deed,  executed  in  pursuance 
of  a  judgment  obtained  in  an  attachment  suit, 
takes  effect  by  relation  as  of  the  date  at  which 
the  attachment  was  leyied,  and  oyerreaches 
any  deed  made  subsequent  to  such  date. 
(Sharp  y.  Baird,  43  Cal.  577.) 

Cited  65  Cal,  174. 

373.  On  a  sale  of  land  under  an  execution 
the  title  of  the  purchaser  does  not  depend  on 
the  sheriff's  return  to  the  writ.  The  title  re- 
lates back  to  and  takes  priority  from  the  date 
of  the  judgment  lien,  and  not  from  the  date 


of  any  real  or  pretended  statutory  leyy*  (Hib- 
herd  y.  Smith,  67  Cal.  647.) 
Cited  82  Cal.  282. 

374.  If  execution  is  issued  and  leyied  on 
real  estate  while  judgment  lien  subsists,  and 
is  returned  without  a  sale,  and  after  the  judg- 
ment lien  expires  another  execution  is  issura 
and  leyied,  and  a  sale  is  made,  the  sale  takes 
effect  by  relation  at  the  time  when  the  second 
execution  was  leyied.  (Bagley  y.  Ward.  87 
Cal.  121.) 

Relation  of  sheriff's  deed.    See  ante,  206. 
Title  under  sale  relates  to  date  of  lei^*   See 
Landlord  and  Tenant,  272. 

B,  Elhet  of,  M  Ewideneo:  Wko  Bound  6/. 

Sheriff's  deed,  color  of  title.  See  Adyerse 
Possession,  97,  et  seq. 

Sheriff's  deed,  entry  under.  See  Ady«i«a 
Possession,  98. 

Sheriff's  deed  as  a  ckmd.  See  Quieting 
Title,  56. 

Sheriff's  deed  of  interest  of  holder  in  public 
lands,  rights  of  holder.  See  Public  £ands, 
XVI. 

376.  Sheriff's  deed  is  not  admissible  in  eyi- 
dence without  first  introducing  judjopnent 
which  was  the  foundation  of  the  sheriff's  au» 
thority  to  sell.  (Yassault  y.  Austin,  32  Cal. 
597.) 
Cited  66  Cal.  263. 

376.  A  constable's  deed  is  not  admissible  in 
eyidence  without  proof  of  the  judgment  and 
execution  in  pursuance  of  which  it  was  made. 
(Peterson  y.  Weissbein,  76  Cal.  174.) 

377.  Constable's  deed  under  execution, 
where  execution  was  against  third  party,  can* 
not  be  read  in  eyidence  in  an  ejectment  suit 
unless  titie  is  shown  in  the  defendant  in  exe- 
cution at  the  time  of  the  leyy  and  sale,  or  the 
counsel  offering  it  connects  it  in  some  way 
with  the  issue  between  the  parties  to  the  suit* 
Where  a  paper  is  prima  fade  irreleyant,  coun- 
sel offering  it  must  show  how  it  is  admissible. 
(McGarrity  y.  Byington,  12  Cal.  426.) 

CUted  84  Cal.  579. 

378.  A  deed  of  a  constable,  made  of  land 
sold  under  execution,  is  not  eyidence  of  the 
purchaser's  titie  as  against  any  person  except 
those  whom  the  deed  shows  upon  its  face  to 
haye  been  judgment  debtors,  and  named  as 
such  in  the  execution  issued  on  the  judgment, 
and  whose  interest  in  the  proper^  was  sold 
by  the  officer.  (Donahue  y.  McNulty,  24  Cal« 
411.) 

379.  Where  a  judgment  was  rendered 
against  seyeral  persons,  and  an  execution  is- 
sued upon  it  against  all  the  judgment  debtors, 
and  the  constable  leyied  ui>on  and  sold  the 
land  of  one  of  the  judgment  debtors,  but  in 
making  a  deed  to  the  purchaser  did  not  in- 
sert the  name  of  the  one  whose  land  had  been 
sold  as  a  iudgment  debtor  or  recite  that  his 
land  had  been  sold ;  held  that  the  deed  was  not 
eyidence  of  titie  in  the  purchaser  as  against 
the  owner  of  the  land.  (Donahue  y.  Mc- 
Nulty, 24  Cal.  411.) 

380.  A  sheriff's  deed  made  in  pursuance  of 
an  execution  sale  upon  a  judgment  against  an 
administrator,  which  recites  an  execution 
against  the  administrator  and  a  sale  of  his  in- 
terest in  the  land,  is  not  admissible  in  eyi- 
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deuce  in  mi  action  by  the  representation  of 
the  estate  of  the  decedent  to  quiet  title  as 
against  the  holder  of  the  sheriff's  deed.  (Mil- 
ler T.  Lnoo,  SO  Gal.  257.) 

881.  The  officer  executing  a  deed  for  prop- 
erty sold  nnder  execution^  and  those  who 
claim  under  the  deed,  are  estopped  from 
densdng  the  truth  of  the  matters  recited 
therein;  but  the  same  are  not  evidence  as 
against  strangers  or  those  daiminff  adversely 
to  the  deed.    (Donahue  v.  McNuTty,  24  Cal. 

4no 

Cited  30  Cal.  288;  38  Oal.  658;  40  Oal.  811;  2 

Nev.  288. 

Recitals  in  as  evidence.    Bee  ante,  XI,  4. 

After«cquired  title,  effect  of  on*  See  ante, 
X,  6,  i,  A. 

Executed  to  purchaser  after  assignment  is 
void.    See  ant^  900. 

xn.  SiitlifhMttoB  •f  Jmdffaeiit  1^  Levy) 
What  may  be  Taken  la  SatteCietioii. 

382.  Levy  Wder  execution,  on  sufficient 
property  to  satisfy  it,  is  a  satisfaction  of  the 
judgment.    (People  v*  Chisholm,  8  Oal.  29,) 
Cited  23  (3al.  100. 

383.  If,  after  execution  has  been  levied  on 
sufficient  property  to  satisfy  judgment,  the 
court  orders  that  the  judgment  oe  not  en- 
forced, the  order  releases  the  levy,  and  it  will 
not  have  the  effect  of  satisfying  the  judgment. 
(Mulfoxd  V.  Estudillo.  32  Cal.  131.) 

384.  If  a  judgment  has  the  first  lien  on  real 
estate,  and  mechanics'  liens  have  the  second 
hen  and  other  judgments  the  third  lien  in 

Soint  of  time,  and  an  execution  issued  on  the 
rrt  judgment  is  levied  on  sufficient  personal 
property  to  satisfy  it,  and  executions  on  the 
other  judgments  are  then  levied  on  the  same, 
and  the  attorney  for  the  plaintiff  in  the  first 
judgment  consents  that  the  proceeds  of  sale 
be  applied  to  the  other  judgments,  the  first 
judgm^it  will  be  deemed  satisfied  as  against 
the  mechanics'  liens.  (Barber  v.  Beynolds, 
44  Cal.  519.) 

385.  Althouffh  it  is  a  general  proposition 
that  a  levy  under  an  execution  upon  sufficient 
personal  property  to  satisfy  it  amounts  to  a 
satisfaction  of  the  judgment,  yet  such  is  not 
the  case  as  to  the  debtor,  if  he  consents  to  an 
application  of  the  proceeds  of  sale  to  junior 
executi<Hi8.  (Barber  v*  Beynolds,  44  Cal. 
510.) 

886.  A  levy  under  an  execution  upon  suffi- 
cient jiersonal  propertjr  to  satisfy  the  same  is 
a  satisfaction  of  tne  judgment,  sufficient  at 
least  to  discharge  third  xwrsons  who  are  liable 
ooUaterallv  or  as  sureties  therefor,  and  the  re- 
lease of  the  property  from  levy  thus  made, 
without  the  consent  of  the  parties  thus  liable, 
cannot  revive  their  liability.  (Mulford  v* 
Estudillo,  23  Cal.  04.) 
Cited  77  Cal.  62;  2  S.  Dak.  409. 

387.  The  law  does  not  deem  such  levy  a  pay- 
ment, but  it  is  a  satisfaction  or  discharge. 
(Mulford  V.  Estudillo,  23  Cal.  94.) 

888.  Where  such  levy  is  set  forth  in  the  an- 
swer as  a  defense  it  is  new  matter,  and,  under 
the  former  provisions  of  the  Practice  Act,  con- 
cerning replications,  is  deemed  admitted,  un- 


less a  replication  is  filed  denying  the  same* 
(Mulforcfv.  Estudillo,  23  Cal.  94.) 

889.  Where  a  judgment  is  rendered  against 
A  and  his  sureties,  and  A  and  a  portion  of  his 
sureties,  in  order  to  secure  the  payment  of 
said  judgment,  mortgage  their  property,  sub- 
aeouent  to  which  an  execution  undfer  the 
Ju^ment  is  levied  u^n  sufficient  property 
of  B,  a  surety  not  joining  in  the  mortgage,  to 
satisfy  the  judgment,  and  afterwards  is  vol- 
untarily released,  held,  that  no  action  can  be 
maintained  on  the  morteage,  for  ^e  levy 
satisfying  the  judgment,  uie  mortgage,  as  an 
incident  thereto,  must  also  be  thereby  satis- 
fied.   (People  V.  Chisholm,  8  Cal.  29.) 

390.  If,  on  the  return  of  a  mandate  from 
the  supreme  court  affirming  the  judgment  of  a 
circuit  court,  a  new  judgment  is  rendered  bv 
the  circuit  court,  and  an  execution  is  issuea 
on  it,  and  a  levy  is  made  on  sufficient  prop- 
erty to  satisfy  it,  and  the  circuit  court  then 
sets  aside  the  new  judgment  and  directs  the 
old  one  to  be  enforced,  the  levy  is  not  a  satis- 
faction of  the  first  judgment  or  the  costs. 
(Mulford  V.  Estudillo,  32  Cal.  131.) 

891.  If,  on  the  return  of  a  mandate  from 
the  supreme  court  of  the  United  States  to  the 
circuit  court,  affirming  the  judgment  of  the 
circuit  court,  a  new  judgment  is  rendered  by 
the  circuit  court,  the  issuance  of  an  execution 
on  the  new  judgment  and  the  levy  on  prop- 
erty sufficient  to  satisfy  it  is  not  a  satisfac- 
tion of  the  judgment  or  costs.  (Mulford  v. 
Estudillo,  32  Cal.  131.) 

392.  Sheriff,  under  bis  general  powers,  can- 
not take  any  thing  but  legal  currency  in  satis- 
faction of  an  execution,  and  when  he  takes  a 
note,  indorses  it  on  the  execution  and  returns 
it  satisfied,  the  return  is  not  oondusive;  and 
(wrhaps  not  prima  facie  evidence  of  satisf ac* 
tion,  unless  it  shows  some  authority  for  receiv- 
ing the  note.  (Mitchell  v.  Hackett.  14  Cal. 
661.) 

393.  The  return  of  a  sheriff,  indorsed  on  an 
execution  placed  in  his  hands  for  collection, 
that  the  execution  is  si^sfied  by  promissory 
notes  received  for  the  amount  due  on  it,  is 
not  evidence  of  the  satisfaction  of  the  judg- 
ment on  which  it  was  issued,  nor  can  it  be 
admitted  in  evidence  as  tendinff  to  prove 
a  satisfaction  of  the  same.  (Mitchell  v. 
Hackett,  25  Cal.  538.) 

Cited  30  Cal.  288. 

394.  The  plaintiff  in  an  ezecution  may  ao> 
cept  of  promissory  notes  by  a  special  agree- 
ment as  an  absolute  payment  of  uie  same,  but 
the  agreement  must  be  proved  by  testimonv 
other  than  the  sheriff's  certificate.  (Mitchell 
V.  Hackett,  25  Cal.  538.) 

Satisfaction  by  sale  under  void  execution. 
See  Judgments,  799. 

Xm.  Betam* 

895.  Term  "  appurtenances,"  used  in  return 
of  levy  by  a  sheriff,  is  too  general,  vag^ue,  and 
indefinite  to  comprehend  in  its  meanine  any 
personal  property  as  the  subject  of  levr; 
nothing,  therefore,  is  passed  l^  the  sale. 
(Munroe  v.  Thomas,  5  Cal.  470.) 

396.  A  description,  in  sheriff's  return,  of 
city  lots,  by  numbers,  referring  to  the  official 
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eity  map.  is  safQcient*    (Welch  y.  Solliyan, 
8  Gal.  166.) 

397.  Time  in  which  sheriff  makes  retam  to 
an  execution  does  not  affect  the  validitjof 
the  execution  or  of  a  sale  under  it*  (Low  t. 
Adams.  6  Cal.  277.) 

998.  A  sheriff  has  no  righIL  after  making  a 
return,  to  amend  so  as  to  affect  rights  which 
haye  already  vested.  (Newhall  t.  Provost,  6 
Oal.85.) 

899.  Ck>nrts  should  exercise  Kreat  liberality 
in  allowing  sheriffs  to  amend  weir  returns  so 
as  to  make  them  conform  to  the  true  state  of 
facts,  and  to  correct  errors  and  mistakes. 
(Gavitt  V.  Doub,  23  Cal.  78.) 
CHted  76  Cal.  845. 

400.  Mistake  in  date  of  sheriff's  return  may 
be  corrected  at  any  time.  (Ritter  v.  8cam- 
mell,  11  Cal.  288.) 

Cited  80  Cal.  468. 

401.  Sheriff's  return  is  not  traversable,  and 
a  court  will  not  permit  it  to  be  attacked  col- 
lateralljr.  even  if  the  officer  is  shown  to  have 
been  guilty  of  fraud  and  collusion.  (Egery  v. 
Buchanan,  6  Cal.  53. ) 

Cited  14  Cfal.  148 ;  100  Cal.  218.  219. 

402.  The  return  of  a  sheriff  respecting  a  sale 
of  the  real  estate  of  a  principal  debtor  under 
two  executions,  statins  that  the  purchaser 
had  paid  the  amount  of  both  judgments,  and 
that  they  were  wholly  satisned  out  of  the 

Sroceeds  of  the  sale,  is  not  conclusive,  and 
oes  not  estop  the  purchaser  from  proving 
that  the  sheriff  received  no  purcnase  money 
in  fact,  and  that  one  of  the  judgments  was 
paid  and  satisfied  in  pursuance  of  a  contract 
with  one  of  the  judgment  debtors  who  was 
cosurety  with  another  judgment  debtor,  the 
father  of  the  purchaser,  in  whose  interest  the 
contract  was  made,  providing  that  the  co- 
surety should  reimburse  the  purchaser  for 
one-half  of  the  judgment  if  all  were  paid  by 
the  purchaser,  and  that  the  contract  contem- 
plated the  ri^t  to  bid  at  the  nJe.  (Snyder 
V.Clark,  100  Cal.  414.) 

403.  A  sheriff's  return  upon  a  writ  of  exe- 
cution certifying  that  he  sold  the  property 
after  due  notice  is  only  prima  facie  eviaence 
in  his  favor  in  an  action  against  him  for  sell- 
ing the  property  without  notice,  and  the  re- 
turns may  be  overcome  by  only  slight  evidence 
aliunde ;  and  when  it  is  not  disputed  that  the 
sheriff  has  himself  admitted  the  falsity  of  the 
return,  a  finding  that  its  recitals  are  true, 
based  upon  no  other  evidence  than  the  return 
itself,  cannot  be  sustained.  (Baker  v. 
Bucher,  100  Cal.  214.) 

404.  If  a  sheriff  make  a  return  in  these 
words,  "John  Moore,  plaintiff's  attorney,  was 
the  purchaser  at  one  hundred  and  eighty  dol- 
lars, and  has  paid  the  costs,"  he  is  not  es- 
topped thereby  from  testifying  that  the  plain- 
tiff, and  not  his  attorney,  John  Moore,  was 
the  purchaser !  and  if  his  deed  has  been  lost, 
that  he  made  it  to  the  plaintiff,  and  not  to  his 
attorney.    (Moore  v.  Martin,  88  Cal.  428.) 

405.  A  return  that  "John  Moore,  plaintiff's 
attorney,  was  the  purchaser  at  one  hundred 
and  eighty  dollarSi  and  has  paid  the  costs," 
means  that  Moore  purchasedfas  attorney  and 


for  the  plaintiff.    (Moore  t.  Martin.  88  Gal. 

428.) 

406.  If  the  sheriff,  after  the  receipt  of  an 
execution,  collects  and  pays  to  the  plaintiff 
the  amount  due  on  the  same,  he  is  not  liable 
to  the  plaintiff  in  the  amount  thus  collected, 
as  a  measure  of  damages,  merely  for  a  subse- 
quent failure  to  return  the  wnt.  (Hoag  v. 
Warden,  87  Cal.  522.) 

Title  of  purchaser  does  not  depend  upon 
return.    See  ante,  298,  299. 
Betum,  failure  to  make.    See  Sheriffs,  IV, 

8,D. 

Betum,  conclusiveness  of.  See  Sheriffs, 
IV,  3,  p. 

Betum  as  evidence  of  satisfaction.  See 
ante,  892,  898. 

Payinff  over  proceeds,  summary  proceedings 
against  sneriff •    See  Sheriffs,  lY ,  8,  p. 

XIY.  DftMmges  fsr  IsswIbk* 

407.  Loss  sustained  by  mercantile  firm — 
from  the  seisure  of  their  property — ^in  the 
diminution  of  their  business  and  its  conse- 
quent profits  subsequent  to  the  release  of  the 
property  from  the  seisure,  is  not  an  element 
of  damage  susceptible  of  computation  with 
any  reasonable  dlegree  of  accuracy,  and  evi- 
dence concerning  it  is  properly  excluded  from 
the  jury.    (Selden  v.  Cashman,  20  Cal.  56.) 

408.  Where  C.  actins  under  the  advice  of 
attorneys,  had  obtainea  a  judgment  against 
H.,  which  was  void  by  reason  of  a  want  of 
jurisdiction  of  the  person  of  H.,  and  in  igno- 
rance of  the  invalidity  of  the  judgment,  caused 
execution  to  be  issued  and  levied  upon  the  in- 
terest of  H.,  in  a  partnership  of  which  he  was 
a  member,  and  there  were  no  extraordinary 
circumstances  indicating  malice  attending  the 
seisure  or  the  subsequent  proceedings  under 
it,  held,  in  an  action  against  C.  by  the  part- 
ner of  H. ,  for  the  injury  sustained  by  the  levy, 
tiiat  exem^ry  damages  could  not  be  re- 
covered.   (Leiden  v.  Cashman,  20  Cal  66.) 

409.  If  an  execution  is  regularly  issued  on 
a  valid  j[udffment  entered  on  a  default,  and 
the  sheriff  ^vies  on  property  l^  virtue  of  the 
same,  and  retains  it  several  days,  until  the 
defamt  is  opened  and  the  iudgment  set  aside, 
and  then  returns  it  to  the  defendiuit,  the 
plaintiff  is  not  liable  in  damages  for  the 
seizure  and  detention  of  the  property,  so  that 
he  acted  without  fraud.  (White  v.  Adams, 
52  Cal.  435.) 

410.  Where  a  sheriff,  under  an  execution 
against  McGrane,  and  at  the  direction  of  the 
judgment  creditor,  Williston,  seized  upon  cer- 
tain property,  including  wheat  and  barley,  in 
possession  of  (xoodyear.  who  had  purchased 
m  good  faith  and  for  value  of  McGrane  after 
the  crop  was  .cut  and  stacked,  and  at  the 
same  time  the  sheriff,  having  in  his  hands  a 
mortgage  given  by  McGrrane  to  Williston  upon 
the  crop  while  growing,  took  possession  of 
the  wheat  and  barley  also  under  such  mort- 
gage, and  placed  all  the  property  seized  in 
possession  of  Casey,  as  his  Keeper,  as  agent  of 
Williston,  held,  that  these  facts  established 
a  joint  taking  by  the  sheriff  and  judgment 
creditor  whicn,  if  wrongful,  would  sustain  an 
action  against  them  jointly  as  trespassers* 
(Goodyear  v.  Williston,  42  Cal.  11.) 
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Suing  oat  execution  on  satisfied  judgment, 
stotute  of  limitations  in  case  of.  See  Statute 
id  Limitations,  Y 1, 10* 

EXECUTOBS  AHB  ADHBTISTBATOBS. 

I*  Appointment  of. 

1.  Jwrisdietion  to  Iuub  Letten. 

2.  AppUcation  for  Lettert;  Time  fw 

and  "Noiice  of;  Petition;  Admif 

Hon9  in;  Beplication, 
S.  luuance  of  LetUn;  Seal;  Efeetof 

Omi8$ion  to  Issue* 
4*  Judgment  on  Petition;  Concliime- 

nut;  Collateral  Attach  on;  Findr 

inpi, 
5b  Vahdity  of  AppointmenL 

a.  Secona  Appointment    During 

Term  of  First  Executor  or 
Administrator. 

b.  Administration  on   Estate  of 

Idling  Person. 

IL  Blffht  to  Letters. 

1.  Qualifcation  to  Aet;   Competenoy 

ana  Integrity. 
S.  ParOeular  Pereone  Entitled  to. 

a.  Person   Nominated;    Next   of 

Kin  I  Husband;  Strangers. 

b.  Illegitmiate  Child. 
c  Nonresidents. 

d.  Partners. 

5.  lUght  of  Nomination  and  Ejfeet  of. 
i.  Order  of  Appointment  and  Prefer- 

enee;  Herein  of  Per$on$  Dying 
Intestate. 

6.  Giving  Effect  to  Judgment  Deter- 

mining  Eight  of  Appointment 
6.  Foreign  WiOs,  Who  EnHOed  to  Let- 
ters. 
HL  f|nallflentlon  of. 
IT.  Bennneiatlon  of  Bight  to  Adndnlg* 

ter. 
T«  Tennlnmtlon  of  Anthorlty. 

1.  Eesignation. 

2.  Revocation  of  Letters. 
8.  Marriage  of  Executrix* 

i.  Iruaniiy  or  Conviction  of  Felony* 

TL  Powers,  Bntles,  and  Llahlllties. 

1.  Inveniorv  and  AppraisemenL 
S.  Title  and  Right  of  Possession* 

a.  Nature  of  Title. 

b.  Possession,  Bight  of;  Herein  of 

Bights  of  ^  Heirs  Pending  Ad* 
ministration. 
8.  Duties  and  Powers. 

a.  Generally :  Fiduciary  Belation ; 

Power  01  Administrator  With 
Will  Annexed. 

b.  Assets. 

A.  Duty  to  Collect;  Liability 

for  Negligence  or  Loss. 

B.  Bents  and  Profits. 
O.  Forei^  Assets. 

c  Conducting  Business:  Mak- 
ing Investments;  Deposits 
in  Bank;  Mingliujg  Funds. 

d.  Acts  and  Contracts  of  Dece- 

dent. 

e.  Contracts;  Validity  of;  Execu- 

tor, When  Bound  by. 
f»  Compromise  or  Assignment  by* 

f.  Mor^u;e  or  Lease. 
•  BemoYing  Encumbrances. 


i.  Consenting  to  Laying  Out  of 
Highway. 

J.  Duty  on  Bequest  for  Accumu- 
lation. 

k.  Duty  on  Contest  of  Administra- 
tion. 

L  Claims  of  Against  Estate, 
m.  Purchase  of  Property  of  Estate 
by. 

n.  Authority  to  Bepresent  Ward. 

o.  Discretion  Under  Will;  Obey- 
ing  Verbal  Listructions. 

TIL  Aetlons  By  and  Against. 

1.  Actions  by. 

a.  Bight  of  Action. 

b.  Pleadings;  Parties. 

e.  Evidence;  Instructions;  Judg- 
ment: Findings, 
d.  Compelline  Action  by* 
S.  Representing  Different  8tde$  of  Conr 

troversy,  or  Adverse  Interests. 
5.  Actions  Against. 

a.  Bightof  Action;  When  Barred. 

b.  Jurisdiction  Over. 
o.  Parties. 

d.  Pleadings:  Summons. 

e.  Action  by  Husband  for  Commu- 

nity Property;  Against  Admin- 
istrator of  Tax  Collector. 
i.  Evidence;  Judgment;  Interest; 

Costs. 
g.  Where      Executor      Occupies 
Double  Belation. 

Tin*  Aooonntlng. 

1.  Delay;  StahOe  of  Limitations. 
8.  Jurisdiction;  Where  Executors  are 
Also  Trtistees. 

8.  Notice  and  Citation. 

4*  Examining   into  Items;   Ordering 
New  Account. 

5.  Evidence;  Vouchers. 

6.  What  CharoeahU  Wiih. 

a.  Generally. 

b.  Interest. 

7.  What  Allowed  to. 

a.  Generally. 

b.  Advances  to  Widow  or  Heir, 
c  Funeral  Expenses. 

d.  Attorneys'  Fees,  and  Expenses 
of  Administration. 
5.  Ftematwre  Settlement  of  Aeeounl; 
Items  not  Paid. 

9.  Annual  Account;  Order  Setding  Ao' 

count;  Form  of;  Suffioieney  and 
Conclusiveness* 

10.  Contest  of  Account. 

a.  Who  May  Contest. 

b.  Jurisdiction;  Jury  Trial:  Evi- 

dence;   Verdict;    Findings; 
Costs;  Appeal. 

Commissions  of* 

Biscliarge  of* 

Co-executors* 

Special  Administrators* 

De  Faeto  Administrator;  Adminis- 
trator de  Bonis  Ron;  Executor  de 
Son  Tort* 

Foreign  Execntors* 
XT*  Public  Administrators. 

1.  Construction  of  Statute  Provisions 
Relating  to. 


L* 
X* 
XI* 
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5.  Q^m  What  Estata  to  Administer; 

Application  for  Letten;  Appointr 

ment» 
8.  Right  of  Pteference. 
4.  Bond  of;  LiiibilUy  am  ContraeU; 

Contestina  Probate, 

6.  Authority  After  Expiration  qf  Term 
of  Office. 

XYI.  Snretieg  of;  Liability. 

See  Efltates  of  Deceased  Persons. 

Albaoea,  words  testamentary  executor  are 
correct  translation  of«  See  Words  and 
Phrases,  4. 

Appeal,  who  may  appeal  in  probate  pro- 
ceedings.   See  Appeals,  III,  4. 

Appeal,  executor  cannot  appeal  from  de- 
cree of  distribution.  See  Appeals,  387,  et 
seq. ;  Estates  of  Deceased  Persons,  587. 

Appeal,  time  within  which  to  be  taken. 
See  Appeals.  IV,  4. 

AppCMdability  of  orders  and  decrees  in  pro- 
bate proceedings.    See  Appeals,  n,  5,  24. 

Appeal,  orders  in  probate  proceedings,  how 
presented  on.    See  Api>eals,  Yll,  28. 

Appeal  by,  undertaking  on.    See  Appeals, 

Appeal,  filing  certified  transcript  of  docket 
on  amrmance.    See  Appeals.  8264. 

Homestead,  what  acts  off  executor  afffect 
risht  to..   See  Homesteads,  XVI,  7. 

Judgment,  effect  of  on.    See  Judgments,  X, 

10,  j. 

Mexican  grant,  petition  by,  for  confirmation 
of,  as  evidence.    Bee  Evidence,  228. 

Mutual  account,  transactions  with  executor. 
See  Account,  8. 

Patent,  issuance  of  to  executors.  See  Pub- 
lic Lands,  XX,  6. 

Probate  courts.    See  Probate  Courts. 

"Representative,*'  meaning  of.  See  Wit- 
nesses, 44. 

Sales  of  property  of  deceased  person.  See 
Estates  of  Deceased  Persons. 

Substitution  of  executors  as  beneficiaries. 
See  Unincorporated  Associations,  28. 

Substitution,  rights  and  liabilities  on  death 
of  party.    See  Parties,  X. 

Sureties  of,  liability  of.  See  Suretyship,  IV, 
l,b. 

Will.    See  Wills. 

Trustee,  nominating  as  executor.  See 
Wills  241. 

Wilis,  probate  of.    See  Wills,  X, 

Will,  executor  as  witness  to  will.  See  Wills, 
81. 

!•  App^ntmeiit  ^* 
A  Junndiction  to  ieeue  Letters, 

1.  Probate  court  of  county  of  which  de- 
cedent was  resident  at  the  time  of  his  death 
alone  has  jurisdiction  to  issue  letters  of  ad- 
ministration upon  his  estate.  (Estate  of  Har- 
lan, 24  Gal.  182.) 

2.  The  residence  of  a  party  at  the  time  of 
his  death,  and  not  the  situation  of  the  estate, 
is  the  test  of  probate  jurisdiction.  (Estate  of 
Harlan,  24  Cal.  182.) 

Jud^ent  on  petition,  conclusiveness  as  to 
jurisdiction.    See  poet,  1, 4. 

Jurisdiction  over  estate  of  deceased  person. 
See  Estates  of  Deceased  Persons,  I. 

Presumption  as  to  residence  of  ezecators* 
See  Wills,  108. 


Evidence  to  show  that  deceased  did  not  die 
in  county.  See  Estates  ol  Deceased  Peraooa^ 
422,  et  seq. 

2.  Apfilieatiott  for  IMtere;  Time  for  tmd  Hetke  «^ 
Petition;  Admieeio»e  in;  Replication, 

8.  There  is  no  statute  which  limits  the 
time  within  which  letters  of  administration 
on  the  estates  of  deceased  persons  may  be 
granted.    (Healy  y.  Buchanan,  34  Gal.  567.) 

4.  Where  a  person  was  appointed  admin- 
istrator seventeen  years  after  death  no  pre- 
sumption of  law  arises  that  there  had  been  a 
prior  administration  and  that  the  estate  had 
been  closed.  (Healy  y.  Buchanan,  84  CaL 
567,  570.^ 

5.  Where  a  plaintiff  was  appointed  adminis- 
trator of  an  estate  seventeen  years  after  the 
death,  and  brings  an  action  to  recover  pos- 
session of  a  lot,  an  intruder  without  titie, 
whose  possession  commences  a  few  dajrs  after 
the  erant  of  letters  on  the  estate,  should  not 
be  allowed  to  allege  that  the  claim  of  the 
plaintiff  is  stale  as  ta  him.  (Healy  v.  Buch- 
anan, 84  Gal.  567,  570.) 

6.  No  other  notice  of  an  application  for 
latters  of  administration  than  that  prescribed 
by  statute  is  required.  Where  the  public 
administrator  of  one  county  applies  for  letters, 
it  is  not  necessaij  to  send  notices  to  the  public 
administrator  of  any  other  county.  (Estate 
of  Griffith,  84  Gal.  107.) 

Gited  86  Gal.  554. 

7.  A  petition  for  letters  of  administration  is 
sufficient  if  it  states  facts  showing  that  the 
petitioner  is  one  of  the  persons  entitled  to 
administer.    (Lucas  y.  Todd,  28  GaL  182.) 

8.  The  amount  and  value  of  an  estate  are 
not  jurisdictional  facts  in  an  application  for 
letters  of  administration.  (Lucas  v.  Todd,  28 
Gal.  182.) 

9.  A  petition  for  letters  of  administration 
to  the  probate  court  of  a  county,  describing 
the  deceased  as  late  a  resident  of  that  county, 
would  seem  to  conform  to  the  words  of  the 
statute.  (Beckett  v.  Selover,  7  Gal.  215.) 
Gited  18  Gal.  507;  62  Gal.  62,  63;  12  Mont. 

77;  1  Wash.  188. 

10.  A  petition  for  letters  of  administration 
on  an  estate,  stating  that  the  deceased  was 
''  late  a  resident "  ofthe  county,  etc.,  instead 
of  stating  that  his  residence  was  there  "  at  or 
immediately  preceding  his  death,"  in  the 
language  of  the  statute,  is  sufficient  to  give 
juruKiiction.    (Abel  v.  Love,  17  Gal.  283.) 

11.  Where  a  petition  for  letters  of  adminis- 
tration is  addressed  "T6  the  Hon.  the  judge 
of  the  probate  court  of  the  county  of  Santa 
Glara,"  and  goes  on,  ''the  petition  of  M.  8. 
of  Monterey,  etc.,  shows  that  Dr.  John  T., 
late  a  resident  of  the  county  aforesaid » died  in 
said  county,'*  etc.,  held  that  the  word  '*  afore- 
said "  refers  to  the  countv  named,  to  wit, 
"Santa  Clara,"  and  not  "Monterey,"  and 
hence,  that  the  petition  sufficiently  shows 
that  Dr.  T.  was  a  resident  of  Santa  Clara 
county  at  the  time  of  his  death.  (Townsend 
V.  Gordon,  19  Gal.  188.) 

12.  A  i)etition  for  letters  of  administration 
is  a  pleading,  and  the  rules  in  regard  to  ad- 
missions in  pleadings  apply  to  it.  (Duff  v. 
Duff,  71  Gal.  513.)  , 
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18b  An  sttomey  merely  authorized  to  pre- 
jMoe  a  petition  appropriate  to  the  procurement 
of  letters  of  administration  has  no  author- 
ity to  particalarly  describe  the  property  be- 
longing to  the  estate  of  the  decedent;  and  a 
description  of  such  property  in  the  petition 

S reps  red  by  the  attorney  is  not  binding  on 
le  client  as  an  admission.    (Doff  y.  Dun,  71 
OaL  518.) 
CHted  79  Gal.  29,  311« 

14.  A  statement  in  a  petition  for  letters  of 
administration,  to  the  effect  that  certain  real 
property  therein  particularly  described  be- 
Kmsed  to  the  deceased,  cannot  be  received  in 
eriaenoe  against  the  petitioner  as  an  admis- 
sion by  him  of  such  fact,  unless  the  petition 
iras  signed  by  him  personally,  or  by  an 
attorney  irho  acted  within  the  scope  of  his 
authority  in  making  the  statement.  (Duffy. 
Duff,  71  Oal.  61S.) 

Filing  of  petition  for  letters,  estoppel  from. 
See  Estoppel,  17. 

15.  Sections  1812  to  1818  of  the  Code  of 
Ciyil  Procedure  apply  only  to  proceedings  in 
contests  against  the  probate  of  wills,  in  which 
the  contestant  is  the  plaintiff  and  the  peti- 
tioner the  defendant,  and  do  not  apply  to 
applications  for  letters  of  administration.  In 
the  latter  case  the  grounds  of  opposition 
to  the  {petition,  which  are  filed  by  the  ad- 
ministrator, are  nothing  more  than  an  answer, 
to  which  no  replication  is  required.  (Estate 
of  Wooten,  56  CaL  822.) 

Cited  11  Mont.  107. 

3.  /ssiraffes  sf  LBtten;  Sea/;  Effect  ef  Omie^ 

eiott  to  ieeye.. 

16.  If  the  court  orders  letters  to  issue  to  one 
person  the  issuance  of  letters  to  another  is 
unauthorised  and  yoid.  (Estate  of  Frey,  52 
Cal.658.) 

17.  It  is  not  necessary  or  material  that  seal 
of  court  should  be  affixed  at  the  particular 
place  indicated  in  the  form  prescribed  by 
section  1362  of  the  Code  of  Civil  Procedure. 
(Sharp  y.  Dye,  64  Cal.  9.) 

18.  The  order  for  the  appointment,  as  pro- 
vided in  section  82  of  the  Probate  Act,  the 
qoalification  of  the  appointee,  and  the 
Msoing  of  letters  to  him  thereon,  are  all 
necessary  proceediugs  to  invest  such  ap- 
pcnntee  witn  the  office  of  administrator  of  an 
estate.  The  appointment  is  in  fieri  until  the 
axmintee  has  qualified  and  received  his 
lettera  (Estate  of  Hamilton,  34  Cal.  464.) 
Oted  60  Cal.  899;  68  Cal.  283;  78  Cal.  468. 

19.  Where  the  court  made  a  regular  order 
that  letters  should  issue  to  the  public  admin- 
istrator, as  no  bond  or  oath  was  required  as 
a  condition  precedent,  the  omission  to  issue 
letters  is  not  fatal.  (Beckett  v.  Seloyer,  7  Cal. 
215.) 

90.  Where  suit  was  brouffht  to  recover  rents 
and  profits  of  a  ditch,  ana  plaintiff's  title  to 
the  property  came  through  a  public  adminis- 
trator's sale,  held,  that  it  is  not  essential  to 
the  title  that  letters  of  administration  were 
isBoed  to  the  administrator,  if  he  were  duly 
authorised  to  administer  by  the  judgment  of 
the  probate  court  having  jurisdiction.  The 
grant  of  administration  was  sufficient,  and 


this  could  be  shown  in  the  case  of  a  publie 
administrator  by  production  of  the  order  or  a 
copy;  the  mere  milure  to  issue  letters  does 
not  affect  the  jurisdiction.  (Abel  y.  Love,  17 
Cal.  238.) 

21.  Whether,  in  a  proceeding  of  this  kind, 
letters  of  administration  are  necessary  to  au- 
thenticate the  title  of  an  administrator  other 
than  the  public  administrator,  where  a  grant 
of  administration  has  been  regularly  made, 
query?    (Abel  v.  Love,  17  Cal.  233.) 

Letters,  acceptance  of,  effect  of  on  right 
to  homestead.    See  Homesteads,  452. 

4.  Judgment  en  Petitien;   Cendueifeneee;  Col- 
lateral  Attack  on;  Findlnge, 

22.  An  order  appointing  an  administrator, 
made  unon  a  petition  settmg  forth  the  juris- 
dictional facts,  amounts  to  an  adjudication  of 
the  existence  of  such  facts.  (Estate  of  Grif- 
fith, 84  CaL  107.) 

23.  Judgment  of  probate  court  den3dng  pe- 
titioner's application  for  letters  is  conclusive 
on  a  subsequent  application  where  the  same 
matters  were  in  issue  on  both  applications, 
and  any  evidence  introduced  on  the  later  pe- 
tition was  admissible  in  the  first.  (Estate  of 
Pico,  56  Cal.  411,420.) 

Cited  78  Cal.  278. 

24.  Where  the  order  appointing  an  executor, 
and  under  which  he  qualified  as  such,  recited 
that  citations  had  been  duly  issued  and  served, 
and  notices  duly  given  according  to  law,  and 
the  executor  took  charge  of  the  property  of 
the  estate  as  executor,  holding  possession 
thereof  for  many  years  until  cited  oy  a  lega- 
tee to  render  a  final  account,  claiming  no  right 
save  as  executor,  he  is  estopjped  from  claiming, 
upon  a  settlement  of  his  nnal  account,  that 
the  order  appointing  him  as  executor  was  void 
because  proper  citations  to  the  heirs  were  not 
issued  and  served.  (Estate  of  Moore,  95  Cal. 
84.) 

25.  The  residence  of  the  deceased  in  the 
county  where  the  application  is  made  is  one 
of  the  jurisdictional  facts  which  the  court 
must  determine  from  the  evidence  before  it. 
Such  determination^  although  it  may  be  ei> 
roneous,  is  valid  until  set  aside  in  some  appro- 
priate proceeding.  It  cannot  be  attacked 
collaterally.  (Estate  of  Griffith,  84  Cal.  107.) 
Cited  21  Cr.  448. 

26.  Letters  of  administration  upon  an  es- 
tate, granted  by  the  probate  court  of  one 
county,  cannot  be  collaterally  attacked  by 
showing  that  the  last  place  of  residence  of  the 
deceasM  was  not  in  that  county,  and  there- 
fore that  the  court  had  no  jurisdiction.  (Ir^ 
win  V.  Scriber,  18  Cal.  499.) 

Cited  19  Cal.  171;  22  Cal.  73,  276;  62  Cal. 
53;  84  Cal.  110;  86  Cal.  102;  87  Cal.  148; 
14  Col.  314;  12  Mont.  80;  21  Or.  448;  dis- 
tinguished 19  Cal.  209. 

27.  Upon  an  application  for  letters  of  ad- 
ministration, where  therieht  of  the  petitioner 
to  administer  is  contested,  her  right  thereto 
depending  solely  upon  the  issue  as  to  whether 
or  not  she  is  tne  child  of  the  deceased,  the 
judgment  of  the  court  upon  the  hearing  of  the 
petition,  if  not  reversed  upon  appeal,  is  a  de- 
termination for  all  time  and  in  all  courts,  as 
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fur  as  iho  parties  to  the  proceeding  are  con- 
cerned, as  to  whether  or  not  she  is  the  child 
of  the  deceased,  and  tiierefore  entitled  to  all 
ol  the  eetate,  to  the  exclusion  of  kindred  of  the 
collateral  line,  or  whether  the  collateral  kin- 
dred are  next  in  succession  and  entitled  to 
the  estate.    (Howell  v.  Budd,  91  Gal.  342.) 

28.  Where  the  husband  dies  without  liying 
issue,  and  leaves  his  wife  pregnant,  and  she  is 
afterwards  delivered  of  a  child,  and  then  ap- 
plies for  letters  of  administration  upon  the 
estate  of  the  child,  and  the  father  of  the  de- 
ceased contests  the  issuance  of  letters  on  the 
ground  that  the  cliild  was  not  bom  aUve,  and 
the  issue  is  tried,  and  the  probate  court  finds 
that  the  child  was  bom  ahve,  and  fcrants  the 
letters,  the  judgment  of  the  probate  court  is 
eyidenoe  upon  uie  question  as  to  whether  the 
child  was  still-born,  in  a  subsequent  applica- 
tion of  the  father  of  deceased  to  contest  the 
account  of  the  administrator,  and  is  condu- 
sive  upon  that  question.  (Grarwood  t.  Grar- 
wood,  29  Gal.  514.) 

Cited  65  Gal.  64;  91  Cal.  849. 

29.  No  findings  are  required  upon  the  hear- 
ing of  petitions  for  letters  of  administration 
where  no  issues  are  joined  upon  either  peti- 
tion.   (EsUte  of  Heldt,  98  (Ul.  553.) 

Letters  of  administration  as  evidenoe.  See 
Evid^ce^  247. 

New  tnal  on  hearing  of  application  for  let- 
ters.   See  Appeals,  145. 

Bond  to  stay  appeal  from  order  appointing. 
See  Appeals,  1782. 

Finding  as  to  appointment.    See  post,  802. 

Finding  as  to  qualification  of  where  no  evi- 
dence  is  error.    See  Judicial  Notice,  83. 

5.  ¥a/idfty  of  Appointment 

a.  Second  Appointment  During  Term  of  First 
Executor  or  Administrator. 

80.  While  one  administrator  of  an  estate  is 
m  office  there  is  no  power  in   the  probate 
judge  or  court  to  appoint  a  new  one.    (Estate 
of  Hamilton,  34  Gal.  464.) 
Cited  53  Cal.  260;  84  Gal.  110. 

31.  If  an  administrator  of  an  estate  is  ap- 
pointed and  qualifies,  and  afterwards,  without 
Lis  removal  (a  will  having  been  found),  an- 
other person  is  appointed  administrator  with 
the  win  annexed,  and  qualifies,  the  latter  ap- 
pointment supersedes  tne  former  administra- 
tion, and  the  acts  of  the  administrator  with 
the  will  annexed  are  valid.  (McCauley  v. 
Harvey,  49  Gal.  497.) 

32.  Appointment  of  new  administrator,  the 
former  luuninlBtrator  not  having  been  removed 
nor  his  resignation  accepted,  is  a  void  pro- 
ceeding.     (Baynes  v.  Meeks,  20  Cal.  288.) 
Cited  34  Cal.  468. 

33.  Existing  administrator  is  not  removed 
simply  by  force  of  appointment  of  another 
person  as  administrator.  The  office  must  first 
become  vacant  before  a  second  appointment 
can  be  made.    (Haynes  v.  Meeks,  20  Cal.  288. ) 

34.  Where  the  law  does  not  declare  the  va- 
cancy as  a  consequence  fiowing  from  a  partic- 
ular event,  a  revocation  of  the  letters  of  the 
first  administrator,  he  being  still  living,  is  es- 
sential to  the  appointment  of  another  person 
to  succeed  him.    The  only  competent  proof  of 


a  revocation  of  letters  in  such  case  Is  an  order 
of  the  court  directing  it.    (Haynes  v.  Meeks. 

20  Cal.  288.) 

35.  Ex  parte  order  appointing  special  ad- 
ministrator does  not  operate  as  a  removal  of 
an  executrix  previously  appointed.  (Schioe- 
der  V.  Superior  Court,  70  Cal.  343.) 

b.  Administration  on  Estate  of  Living  Person. 

36.  After  administration  had  been  granted 
upon  the  estate  of  a  supposed  deceased  x>er- 
son,  and  the  administration  closed,  and  the 
administrator  discharged,  the  supposed  dece- 
dent appeared  in  person  and  filea  his  petition 
to  vacate  and  annul  the  proceeding ;  and  an 
order  was  made  granting  the  motion.  Held, 
there  is  no  doubt  of  the  correctness  of  the  ac- 
tion of  the  court.  Administration  upon  the 
estate  of  a  livin|[  person  is  totally  void.  (Ste* 
venson  v.  Superior  Court  of  San  f^anciscoy  62 
Cal.  60.) 

ated  64  Cal.  383;  79  Cal.  400. 

n.  SUrkt  to  Letters. 

/.  QualHhation  to  Met;  Compotoney  and  intogrffy, 

87.  The  fact  that  a  son  of  a  decedent  is  pre- 
judiced against  his  sister,  who  was  named  in 
the  will  as  executrix,  is  not  ground  for  hold- 
ing, upon  a  contest  between  the  son  and  the 
public  administrator  for  letters  of  administra- 
tion, that  the  son  was  thereby  disoualified 
from  acting  as  administrator,  and  tnat  the 
public  administrator  should  be  appointed  in 
preference  to  him.  (Estate  of  Bauquier,  88 
tM.  478.) 

38.  Court  has  no  right  to  adjudge  person 
incompetent  to  be  appointed  as  an  executor 
unless  he  falls  within  one  of  the  classes  of  per- 
sons expressly  declared  to  be  incompetent  by 
statute.  (Estate  of  Bauquier,  88  Cal.  302.) 
Cited  21  Nev.  464. 

89.  The  word  ''  competent,"  as  used  in  the 
sixty-ninth  section  of  the  Probate  Act,  and 
applied  to  a  surviving  husband,  or  wile,  child, 
father,  mother,  or  brother,  means  not  addicted 
to  drunkenness,  not  imprudent,  or  wantingin 
integrity  or  understanding.  (Estate  of  Pa- 
checo,  23  Gal.  476.) 
Cited  25  Cal.  587;  29  CaL  225,  226;  88  CaU 

311 ;  21  Nev.  464. 

40.  Word  ''integrity."  as  used  in  section 
1350  of  the  Code  orCivil  Procedure,  providing 
that  no  person  is  competent  to  serve  as  an  ex- 
ecutor or  executrix  wno  is  wanting  in  inte<:- 
rity,  means  soundness  of  moral  principle  and 
character,  and  is  synonymous  with  probity, 
honesty,  and  uprightness  in  business  relations 
with  others;  and  the  mere  fact  that  a  person 
named  as  executrix  in  a  will  claims  property 
as  her  own,  which  the  other  legatees  insist 
belongs  to  the  estate,  does  not  of  itself  show  a 
want  of  integrity,  or  disqualify  her  from  serv- 
ing as  executrix,  if  the  adverse  claim  is  hon- 
estly made.  (Estate  of  Bauquier.  88  Cal.  302.) 
Cited  88  Cal.  620. 

41.  While  the  court  is  authorized  to  refuse 
to  appoint  an  executor  named  in  a  will  fiw 
want  of  integrity,  yet  this  power  should  not 
be  exerdsed  except  upon  clear  and  convincing 
evidence  establishing  such  disqualifying  fact. 
(Estate  of  Bauquier,  88  Cal.  302.) 
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Wftnt  of  integrity,  claiming  whole  estate 
does  not  show.    See  poet,  46. 

2.  PUfiicuiar  P9r90»9  EntitM  fo. 

a.  Penon  Nominated;   Next  of  Kin;  Hue- 
band;  Strangers. 

42.  Court  must  appoint  as  executor  person 
who  is  named  as  such  in  will  at  the  time  of 
admitting  a  will  to  probate,  if  he  has  peti- 
tioned therefor  and  is  not  incompetent,  un- 
less written  objections  have  been  filed,  showing 
that  the  applicant  is  incompetent  upon  some 
one  of  the  grounds  specified  in  section  1350  of 
theCodeof  CiTilProoeduie.    (Estate  of  Bau- 

2mer,  88  Cal.  302.) 
Sted  21  Ney.  464. 

4S.  That  section  of  the  statute  which  pro- 
Tides  that  any  other  of  the  next  of  kin  who 
would  be  entitled  to  share  in  the  distribution 
of  the  estate  shall  be  entitled  to  administer 
must  be  construed  to  mean  the  next  of  kin 
capable  of  inheriting,  or  who  would  be  en- 
titled to  distribution  if  there  be  no  nearer 
kindred.    (Anderson  v.  Potter,  6  Cal.  63.) 

44.  Where  a  wife  dies,  leaving  a  husband 
sarriTing,  but  no  issue,  father,  mother, 
brother,  or  sister,  the  surviving  husband  is 
entitled  to  suooeed  to  the  whole  estate,  and  a 
nephew  of  the  wife,  not  being  entitled  to  suo- 
ceed  to  any  portion  of  the  estate,  is  not  en- 
titled to  letters  of  administration.  (Estate  of 
Oumody,  S8  Cal.  616.) 

45.  FlBct  that  surviving  husband  claims 
whole  estate  of  the  deceased  wife  as  his  own 
does  not  show  a  want  of  integrity,  or  disqualify 
him  to  act  as  her  administrator,  withm  the 
meaning  of  section  1369  of  the  Civil  Code. 
(Estate  of  Oarmody,  88  Cal.  616.) 

46.  The  mere  fact  that  one  is  not  of  kin  to 
the  deceased  does  not  incapacitate  him  to  hold 
the  office  €A  administrator.  A  stranger  is 
legally  competent,  though  the  other  jMities 
named  in  tne  fifty-second  section  of  the  act 
eoncemii^  the  estates  of  deceased  persons 
(Wood's  Digest,  896)  are  entitled  to  priority. 
(Estate  of  £rtlan,  16  CaL  161.) 

Cited  97  CSal.  343. 
Will  need  not  name  executor.    See  Wills, 

sa. 

b.  Illegithnate  Child. 

47.  megitimate  child  is  not  entitled  to  ad- 
minister on  tiie  estate  of  his  father  as  a^i^ainst 
a  brother  of  the  father.  (Estate  of  Pico,  52 
(3a].  84.) 

48.  Court  may  appoint  illegitimate  son  ad- 
ministrator. (jBstate  of  Pico,  66  Cal.  413, 
420.) 

Cited  81  CaL  421. 

c  Nonresidents. 

49.  The  provisions  of  section  1969  of  the 
Code  of  Civil  Procedure  excluding  nonresi- 
dents is  not  repealed  by  section  1379  of  the 
auDe  code.  There  is  no  express  repeal,  and 
no  Budi  conflict  as  to  work  a  repeal  by  im- 
plication. (Estate  of  Beech,  63  Cal.  458.) 
Cited  97  CaL  342;  100  Cal.  878. 

50.  A  nonresident  executor  may  through 
sa  attorney  apply  for  and  receive  letters  testa- 
mentaiy  in  tnis  state,  and  is  constructively 
pcesent  through  the  attorney  by  whom  he 


applies,  though  actually  out  of  the  state  when 
the  api)lication  and  order  for  the  issuance  of 
letters  is  made ;  but  he  must  come  into  the 
state  within  a  reasonable  time,  and  personally 
submit  himself  to  the  jurisdiction  oi^the  court, 
and  i)ersonally  conduct  the  settlement  of  the 
estote.    (Estate  of  Brown,  80  Cal.  881.) 

51.  Section  1354  of  the  Code  of  Civil  Pro- 
cedure, in  using  the  words  "a  person  absent 
from  the  state,''  in  providing  for  letters  tes- 
tamentary to  a  co-executor,  or  letters  of  ad- 
ministration with  the  will  annexed,  if  there 
is  no  other  executor,  which  may  be  revoked 
upon  the  return  of  the  absentee,  is  construed 
to  mean  a  person  both  actually  and  con- 
structively absent  from  the  state,  who  has 
made  no  application  for  letters.  (Estate  of 
Brown,  80  Cal.  381.) 

d.  Partners. 

52.  Under  section  1365  of  the  Code  of  Civil 
Procedure  a  i>erson  who  was  at  one  time  in 
partnership  with  the  testator  cannot  be  ap- 
pointed an  administrator  with  the  will  an- 
nexed of  his  estate,  when,  at  the  time  of  his 
death,  there  are  unsettled  matters  between 
them  growing  out  of  their  partnership  rela- 
tion. (Estate  of  Qarber,  74  Cal.  338.) 
Cited.  100  Cal.  378. 

58.  The  proviso  in  the  fifty-second  section 
of  the  act  to  regulate  the  settlement  of  the 
estates  of  deceaaad  persons,  as  amended  by 
the  act  of  April  23,  1855,  extends  to  all  the 
classes  of  persons  designated  in  the  section, 
and  is  not  limited  to  persons  embraced  within 
the  tenth  class;  and  a  surviving  partner, 
though  a  brother,  where  the  partnership  ex- 
isted at  the  time  of  the  death  of  the  intestate, 
cannot  be  administrator  of  the  estate.  (Cor- 
nell V.  Ckdlagher,  16  Cal.  367.) 

d.  Right  of  Nomination  and  Ethet  of* 

54.  The  right  of  persons  entitled  to  ad- 
minister on  an  estate  to  have,  upon  their 
written  request,  letters  of  aaministration 
granted  to  persons  not  entitled  to  administer, 
^nly  exists  where  there  is  a  vacancy  in  the 
administration.    (Estate  of  Carr,  25  (3al.  585.) 

55.  The  sixty-sixth  section  of  the  act  con- 
cerning estates  of  deceased  persons  does  not 
restrict  the  power  of  appointment  given  in  the 
fifty-second  section.  The  object  of  this  sec- 
tion— ^the  sixty-sixth — authorizing  the  ap- 
pointment of  some  comi)etent  i)erson  at  the 
request  of  the  person  entitled,  to  be  joined 
with  such  person,  was  to  allow  those  entitled 
to  letters  the  aid  of  others  more  competent. 
(Estate  of  Eirtlan,  16  Cal.  161.) 

56.  Where  distributee  is  legally  incapable 
of  receiving  appointment  to  administer  an 
estate  a  recommendation  by  him  of  another 
party  for  that  purpose  is  addressed  to  the 
mere  discretion  of  the  court  and  is  of  no 
legal  consequence  whatever.  (Estate  of 
Morgan,  53  Cal.  243.) 

Cited  78  Cal.  585;  distinguished  54  Cal.  218. 

57.  A  guardian  of  a  minor  heir,  not  being 
one  of  the  persons  named  in  section  1365  of 
the  CkKie  of  Civil  Procedure  to  whom  adminis- 
tration must  be  granted,  cannot,  by  a  written 
request,  confer  upon  another  person  the  right 
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to  administer.    (Estate  of  Woods,  97  GaU 

428.) 

Cited  21  Not.  465. 

58.  The  surviving  husband  or  wife  of  a  de- 
ceased person,  thoogh  incompetent  to  serve 
on  account  of  nonresidence,  nevertheless  is 
entitled  to  nominate  a  suitable  person  ior  ad- 
ministrator. (Estate  of  (3otter,  54  Oal.  215.) 
Cited  64  Oal.  228;  72  Cal.  166;  78  CaL  585; 

93  Oal.  612. 

59.  The  provision  in  section  1865  of  the  Code 
of  Civil  Procedure,  giving  to  the  surviving  hus- 
band or  wife  the  right  to  nominate  some  com- 
petent person,  does  not  restrict  the  right  of 
requesting  an  appointment  to  them,  to  the 
exclusion  of  the  general  right  of  nomination 
conferred  b^  section  1379,  but  constitutes  a 
special  provision  for  the  appointment  of  the 
nominee  by  the  surviving  nusband  or  wife, 
irrespective  of  whether  they  are  themselves 
entitled  to  administration,  while  in  other  cases 
only  the  nominee  of  one  who  is  himself  com- 
petent to  serve  can  be  considered.  (Estate  of 
Bedell,  97  Oal.  339.) 

60.  Under  sections  1365  and  1369  of  the  Code 
of  Civil  I^-ocedure,  construed  together,  a  non- 
resident surviving  spouse,  although  incompe- 
tent to  serve  as  administrator  or  administratrix 
of  the  estate  of  the  deceased  spouse,  has  the 
right  to  nominate  some  fit  and  competent  per- 
son to  act  as  administrator;  and  section  1379 
of  that  code  is  not  inconsistent  with  that  right, 
the  surviving  husband  or  wife  being  always 
interested  in  the  estate,  and  it  being  the  policy 
of  the  law  that  such  person,  or  his  or  her  nomi- 
nee, shall  have  the  absolute  right  to  control 
the  administration  of  the  estate.  (Estate  of 
Dorris,  93  Cal.  611.) 

61.  Under  section  1365  of  the  Code  of  Civil 
Procedure  the  nonresident  surviving  wife  of 
a  deceased  testator^  although  incompetent  to 
serve  as  the  administratrix  with  the  will  an- 
nexed of  his  estate^  has  power  to  request,  and 
thereby  have  appointed,  some  competent  per- 
son to  act  as  administrator.  (Estate  of  Ste- 
venson, 72  Cal.  164.) 

Cited  78  Cal.  585;  93  Cal.  612;  97  Cal.  841. 

62.  The  surviving  wife  of  deceased  person) 
upon  remarrying,  becomes  incapable  of  ad- 
ministering upon  her  former  husband's  estate, 
and  cannot  nominate  a  third  person  to  act  as 
administrator  thereof.  (Estate  of  AUen,  78 
Cal.  581.) 

63.  A  written  request,  by  one  entitled  to 
letters  of  administration  upon  an  estate,  for 
the  appointment  of  a  nominee  is  a  waiver  and 
relinquishment  of  his  right  to  administration 
in  favor  of  the  nominee;  and  a  subsequent 
request  of  the  nominor  for  the  appointment 
of  another  person  does  not  render  meffective 
the  first  request  and  an  application  thereon  for 
letters  of  administration.  (Estate  of  Bedell, 
97  Cal.  339.) 

64.  The  brother  of  deceased,  being  entitled 
to  letters  of  administration  on  the  estate,  gave 
D.,  a  stranger,  a  writing,  requesting  the  court 
to  appoint  nim  administrator.  D.  applied  for 
letters,  annexing  to  his  petition  said  writing. 
At  the  hearing  the  brother  asked  leave  to  with- 
dmw  the  writing,  opposed  the  appointment 
of  D.,  and  praved  letters  to  himself.  It  was 
held  that  the  brother  waived  his  right ;  and. 


having  encouraged  D.  to  so  to  the  enense  and 
trouble  of  applyuu;  for  letters  of  aominiatra- 
tion,  he  is  estopped  from  withdrawins  his  as- 
sent and  waiver  or  renonctatioo.  (Sstate  of 
Kirtlan,  16  Oal.  161.) 
Cited  68  Cal.  288;  97  0^  848. 

Public  adminifltntor  and  nominee,  priority. 
See  post,  XV.  8. 

Nominee  of  peraoa  entitled,  preferenoe  of* 
See  pott,  n,  4. 

4.  Ordw  •f  Mppoiittoffit  and  RnHnnca;  Utnisi 

of  nmoM  Dying  InttMn. 

65.  Under  section  1879  of  the  Code  of  Civil 
Procedure  the  nominee  of  any  person  entitled 
to  administration  upon  an  estate,  by  virtue  of 
section  1365  of  that  code,  has  a  preferred  ri^ht 
to  the  administration  over  a  ijerson  beloncini^ 
to  any  subsequent  class  mentioned  in  the  lat- 
ter section.  Section  1379  is  general,  and  ap- 
plies to  each  of  the  classes  of  persons  named 
m  section  1865.  (Estate  of  Bedell,  97  CaL 
839.) 

66.  A  decedent  who  has  left  an  instrument 
in  writing,  entitled  to  probate  as  his  last  will 
and  testament,  did  not  die  intestate  within 
the  meaning  of  section  1365  of  the  Code  of 
Civil  Fxooedure.  (Estate  of  Barton,  fii2  Cat 
538.) 

67.  In  such  case  the  granting  of  letters  of 
administration,  with  the  will  annexed,  is  not 
limited  to  the  order  prescribed  in  said  section. 
(Estate  of  Barton,  £2  Cal.  538.) 

Preference  of  public  administrator.  .See 
post,  XV,  8. 

Preference,  when  may  be  asserted*  See 
post,  89,  90. 

Petition  for  revocation  by  one  having  prior 
right.    See  post,  V,  2. 

5.  Omng  Elfnet  to  Judgment  Dntormining  Right 

of  Mppointmont 

68.  The  judgment  of  supreme  court,  settling 
right  of  two  i)ersons  to  be  appointed  executors 
of  an  estate,  should  be  earned  into  effect  bv 
the  probate  court,  notwithstanding  the  death 
of  one  of  the  persons  before  the  probate  court 
acts  on  the  matter.  (Estate  ox  Pacheco,  29 
Oal.  224.) 

Distinguished  56  Oal.  409. 

e.  Foreign  Will;  Who  CnHtlod  to  Uttom. 

09.  That  part  of  the  Code  of  Civil  Procedure 
embracing  sections  1^  to  1324,  inclusive, 
under  the  head  of ''  Probate  of  Foreign  Wills," 
deals  specially  with  the  subject  matter  of 
foreign  wills,  and  must  prevail  over  all  con- 
flicting provisions  as  to  all  matters  and  ques- 
tions arising  out  of  that  subject  matter ;  and 
under  these  provisions  letters  of  administra- 
tion must  be  granted  to  any  '*  person  in- 
terested in  the  will "  who  applies  for  them,  in 
the  absence  of  a  petition  oy  the  executors. 
(In  re  Beigin,  100  Cal.  376.) 

70.  The  Question  whether  a  public  adminis- 
trator would,  under  any  circumstances,  be 
entitled  to  letters  of  administration  in  case  of 
a  foreign  will  is  undecided,  and  must  be  con- 
sidered an  open  question.  (In  re  Bergin,  100 
Cal-  376.) 

71.  Where  a  citizen  and  resident  of  thia 
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itate,  named  as  devisee  in  a  will  which  has 
been  duly  pro^ted  in  the  proper  court  of  a 
foreign  country,  presents  an  unaulhenticated 
copy  of  the  will  lor  probate,  together  with  a 
petmon  that  the  will  be  admitted  to  probate 
m  the  county  where  the  deceased  left  some 
personal  property,  and  that  letters  of  adminis- 
tration with  the  will  annexed  be  issued  to 
him,  he  is  properly  entitled  to  such  letters; 
and  a  petition  of  the  public  administrator  for 
the  issuance  of  letters  of  administration  to 
himself  should  be  denied.  (In  re  Bergin,  100 
CaL876.) 

III.  ^valUleatlon  of. 

78.  A  testamentary  executor  or  ffuardian 
cannot  act  as  such  until  he  qualifies  and 
letters  are  issued  to  him ;  until  then  his  acts 
are  Toid.    (Aldrich  ▼.  Willis,  56  Gal.  81.) 

73.  Section  1401  of  the  Code  of  avil  Pro- 
cedure, which  provides  that  in  certain  cases 
the  powers  of  an  executor  may  be  suspended 
upon  an  application  for  an  order  requiring 
him  to  eive  bonds,  does  not  conflict  with 
section  iSm  of  the  same  code,  which  gives  the 
general  power  to  require  a  bond  in  proper 
cases.    (Estate  of  Wmte,  53  Cal.  19.) 

74.  A  person  who  is  nominated  as  a  co- 
executor  of  the  will  of  a  deceased  person,  and 
applies  for  letters  testamentary  thereon,  ceases 
to  DC  a  trustee  for  the  estate  upon  his  refusal 
or  neglect  to  qualify  as  executor ;  and  a  sub- 
seciuent  sale  to  him  by  the  executrix  of  cer^ 
tarn  executory  contracts  belonging  to  the 
estate  is  valid,  notwithstanding  he  realised 
large  profits  for  the  performance  thereof,  if 
the  sale,  at  the  time  it  was  made,  was  fair 
and  Just,  upon  a  sufficient  consideration,  and 
for  the  best  interests  of  the  estate.  (Bowden 
T.  Pierce,  73  Gal.  459.) 

76.  Supreme  court  will  not  review  action  of 
probate  court  in  fixing  the  amount  of  the 
administrator's  bond  in  an  action  brought  bv 
the  administrator.  (Lucas  v.  Todd,  28  Oaf. 
182.) 

Necessity  of.    See  ante,  18. 

Insufficient  bond,  effect  on  sale.  See  Es- 
tates of  Deceased  Persons,  VII,  4,  n. 

Failure  to  qualify,  effect  on  sale.  See  Es- 
tates of  Deceased  Persons,  VII,  4,  n. 

IT.  BeBmmeiatlom  of  Bight  to  Administer. 

78.  Upon  the  renunciation  of  the  person 
named  in  a  will  as  executor  of  his  right  to  let- 
ters testamentary,  letters  of  administration 
with  the  will  annexed  must  be  issued  as  pro- 
vided by  section  1366  of  the  Code  of  Civil 
Procedure  for  the  grant  of  letters  in  cases  of 
intestacy.  (Estate  of  Garber,  74  CaL  338. ) 
Cited  100  Gal.  878. 

77.  The  brother  of  deceased  being  entitled 
to  letters  of  administration  on  the  estate,  gave 
D.,  a  stranger,  a  writing  requesting  the  court 
to  app(Hnt  him  administrator.  D.  applied  for 
letters,  annexing  to  his  petition  said  writing. 
At  the  hearing  the  brother  asked  leave  to 
withdraw  the  writing,  opposed  the  appoint- 
ment of  D.,  and  prayed  Tetters  to  himself. 
Held,  that  we  brother  waived  his  right,  and 
that  having  encountf;ed  D.  to  go  to  the  ex- 
pense and  trouble  of  applying  for  letters  of 
"  ^    '  '  '  lUon,  he  is  estopped  &om  withdraw- 


ing his   assent  and  waiver,  or  renondation. 
(Estate  of  Kirtlan,  16  Cal.  161.) 
Cited  68  Cal.  288 ;  97  Cal.  343. 

Waiver  of  right.    See  ante,  63,  64 ;  post,  98. 

T«  Termination  of  Anthority. 
/.  if99ignation, 

78.  A  resignation  is  not  a  matter  absolutely 
in  the  power  of  an  administrator  to  be  made 
at  any  time  he  may  choose.  The  statute  only 
confers  upon  him  a  conditional  right  to  resign, 
and  the  statutory  conditions  must  be  com- 

glied  with  or  dispensed  with  by  the  court 
efore  a  resignation  tendered  will  take  ef- 
fect.   (Haynes  v.  Meeks,  20  CaL  288.) 
Cited  70  Cal.  342;  80  Cal.  17. 

79.  The  fair  inference  to  be  drawn  from 
section  100  of  the  '*Act  to  Regulate  the  Set- 
tlement of  the  Estates  of  Deceased  Persons  " 
is  that  the  permission  ^ven  an  executor  or 
administrator  to  resign  in  the  one  case  speci- 
fied is  a  nM^ative  on  such  right  in  all  others. 
(Haynes  V.  Meeks,  10  Cal.  110.) 

80.  Where  an  administrator  filed  in  the 
probate  court  his  resignation,  and  on  the  same 
day  the  court  made  an  order  reciting  that  the 
administrator  had  filed  his  resignation,  and 
rec^uiring  him  to  turn  over  to  the  public  ad- 
ministrator all  the  effects  of  the  estate,  and 
that  he  settle  with  the  public  administrator 
bv  the  first  day  of  the  next  term,  and  when 
such  settlement  should  be  ftilly  made  the  ad- 
ministrator and  his  sureties  w  released,  and 
where  no  final  settlement  was  made,  held, 
that  such  act  was  an  acceptance  on  the  part  of 
the  court  of  such  resignation.  (Haynes  v. 
Meeks,  10  Cal.  110.) 

81.  The  probate  court  has  no  power  to 
accept  the  resignation  of  an  adnunistrator 
until  he  has  first  settled  his  accounts  with  the 
estate.    (Haynes  v.  Meeks,  10  Cal.  110.) 

82.  Executor,  after  he  has  resigned  his 
trust,  may  be  compelled  to  account  with  the 
estate  for  the  value  of  personal  property  con- 
verted by  him,  which  he  had  neglected  to  in- 
clude in  his  prior  accounts.  (Estate  of 
Badovich,  74  Cat.  636.) 

83.  An  administrate  having  resigned  on 
settlement,  the  judge  of  the  probate  court 
found  him  indebted  to  the  estate  in  the  sum 
of  sixteen  thousand  dollars,  and  ordered  him 
to  pay  it  into  court,  and  upon  his  refusal  to  do 
so  the  heirs  brousht  an  action  on  his  admin- 
istration bond.  Held,  that  there  was  no  law 
making  the  judge  of  probate  a  fiscal  agent, 
and  the  decree  for  the  payment  of  the  money 
into  court  was  coram  non  judice.  (WiUson  v. 
Hernandez,  6  Cal.  437.) 

84.  The  refusal  of  an  administrator  to  pay 
the  money  into  court  was  no  breach  of  the 
conditions  of  the  bond,  where,  on  resignation 
and  settlement,  the  court  found  him  indebted 
to  the  estate,  and  ordered  him  to  pay  the 
amount  into  court.  (Willson  v.  Hernandez, 
5  Cal.  437.) 

85.  An  order  of  the  probate  court  accepting 
the  resignation  of  an  executor,  and  discnarg- 
ing  him  from  his  trust,  is  presumed  to  be  regu- 
lar, and  cannot  be  collatendly  attacked.  (Liico 
V.  (Commercial  Bank  of  San  Diego,  70  Cal.  339.) 
Cited  77  Cal.  649;  80  Cal.  17 ;  86  Cal.  102. 
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86.  If  the  adminietrator  or  ezecntor  of  an 
estate  reflignii  his  trust,  and  an  order  is  made 
b^  the  probate  court  accepting  the  reeignar 
tion,  and  the  resignation  and  order  of  accept- 
ance are  in  proper  form,  when  the  proceed- 
ing is  collaterally  questioned  in  another  court 
the  presumption  is,  that  the  order  accepting 
the  resignation  was  properly  made,  and  that 
the  executor  or  admmistrator  had  settled  his 
accounts  and  delivered  up  all  the  estate  to  some 
person  appointed  by  the  court.  (Lucas  t. 
Todd,  28  Gal.  182.) 

Cited  70  Cal.  S42. 

87.  When  the  record  of  the  probate  court 
shows  the  resignation  of  a  former  administra- 
tor, and  the  settlement  of  his  final  account, 
and  the  appointment  of  a  new  administrator 
after  the  oate  of  such  settlement,  it  must  be 
presumed  in  fayor  of  the  action  of  the  court 
that  the  former  administrator  delivered  the 
assets  into  the  custody  of  the  court,  or  to  a 
person  appointed  to  receive  it,  in  the  absence 
of  evidence  to  the  contrary,  and  that  all  con- 
ditions existed  which  were  necessary  to  au- 
thorise the  new  appointment.  The  action  of 
the  court  was  equivalent  to  an  acceptance  of 
the  resignation  of  the  former  administrator, 
and  the  revocation  of  his  letters.  (Jennings 
V.  Le  Breton,  80  Cal.  8.) 

88.  Where  an  action  for  the  spedflc  per> 
formance  of  a  contract  for  the  sale  of  land  is 
brought  aeainst  a  defendant  as  the  executor  of 
the  will  ox  the  deceased  vendor  after  the  res- 
ignation of  his  executorship  has  been  ac- 
cepted by  the  probate  court,  and  without 
joming  the  heirs  of  the  deceased,  a  judgment 
rendered  therein  against  him  as  executor 
does  not  bind  the  heurs.  (Luoo  v.  Oommer^ 
cial  Bank  of  San  Diego,  70  Gal.  880.) 

Resignation  by  executrix  who  marries.  See 
poet,  108. 

Pmumption  in  favor  of  order  accepting 
xesignation.    See  post,  108. 

2.  Revocation  of  L&ttom, 

89.  A  prior  right  to  letters  of  administra- 
tion, under  sections  1383  and  1886  of  the  Ck)de 
of  (jivil  Procedure,  may  be  asserted  at  any 
time  against  one  who  has  obtained  a  grant  of 
letters  by  virtue  of  a  secondary  right,  and  if 
the  right  be  established,  and  the  applicant  is 
found  to  be  competent,  the  letters  of  tne  former 
administrator  must  be  revoked,  and  the  ap- 
plicant appointed,  unless  he  has  waived  his 
right,  ana  consented  to  the  former  appoint- 
ment. So  held,  upon  an  application  of^  the 
guardian  of  a  minor  having  a  prior  right. 
(Estate  of  Wooten,  66  Cal.  322.) 

90.  Upon  such  an  application,  an  alleffation 
of  malaoministration  upon  the  part  of  the  ad- 
ministrator raises  an  immaterial  issue,  the 
cause  of  action  of  the  petitioner  being  com- 
plete upon  proof  of  the  facts  required  oy  the 
statute.    (Estate  of  Wooten,  66  Cal.  322.) 

91.  When  letters  of  administration  have 
been  granted  to  any  other  person  than  the 
survivmg  husband  or  wife,  the  child,  father, 
mother,  or  brother  of  the  intestate,  and  either 
of  the  persons  occupying  that  relation  to  the 
deceased  present  a  petition  to  the  probate 
court  to  have  the  letters  of  administration 
revoked,  and  to  be  appointed  in  place  of  the 


incumbent,  it  is  the  duty  of  the  inobat* 
court  to  make  the  revocation,  and  appoint  th* 
petitioner,  if  he  or  she  be  competent  to  per- 
form theauties  of  the  tmsU  (Estate  of  n- 
checo,  28  Cal.  476.) 
Cited  21  Nev.  464. 

92.  Section  1388  of  the  Code  of  (Kvil  Pro- 
cedure does  not  authorise  an  application  by 
the  public  administrator  of  one  county  for  tho 
revocation  of  letters  issued  to  the  public  ad- 
ministrator of  another  county.  (Estate  of 
Griffith,  84  Cal.  107.) 

93.  Where  one  who  is  entitled  to  administer 
upon  an  estate  waives  his  right,  or  refuses  to 
make  application,  and  the  court  appoints 
some  one  else,  it  is  not  error  to  refuse  to  re- 
voke Ihe  srant  of  letters  on  the  application  of 
him  who  had  waived  his  right  or  refused  to 
make  application  in  the  first  instance.  (Es- 
tate of  Keane,  66  Cal.  407.) 

Cited  66  Cal.  327;  68  Cal.  283. 

94.  While  it  is  the  duty  of  the  courts  to  pro- 
tect carefully  the  intereste  of  estates,  the  rights 
of  those  who  are  appointed  to  take  charsn  of 
and  manage  them  should  not  be  overlooked, 
and  an  administrator  should  not  be  removed 
except  for  good  and  sufficient  cause.  (Estate 
of  Welch,  86  Cal.  179.) 

96.  An  executor  may  be  removed  after  ap- 
pointment if  he  does  not  discharge  the  duty 
of  his  trust  faithfully,  and  as  directed  by  law. 
(Estate  of  Bauquier,  88  Cal.  802.) 

96.  When  it  is  sought  to  remove  an  admin- 
istrator for  long  delay  in  the  settlement  of  an 
estate,  the  burden  of  proof  rests  upon  the 
petitioner  to  show  no^^ugence  or  injury  by 
reason  of  the  delay,  ana  the  administrator  has 
the  right  to  rely  upon  the  presumption  in 
favor  of  fair  conduct  and  faithful  performance 
of  official  duly  until  evidence  is  offered  tend- 
ing to  overcome  it.  The  mere  fact  that  the 
proceeding  has  been  pending  for  sixteen  years 
without  a  final  account  does  not  throw  upon 
the  administrator  the  duty  of  dis^ving  the 
diarge  of  negli^nce.  But  if  he  offers  to  ex- 
plain the  delay  Dy  evidence  that  the  admin- 
istration had  been  prolonged  bv  reason  of 
litisation,  it  is  error  to  reject  such  evidence; 
and  for  the  purpose  of  showing  unavoidable 
delay  and  good  faith  he  has  the  ri^ht  to  intro- 
duce every  paper  in  the  case  tending  to  show 
the  history  of  the  various  proceedings  had 
therein.    (Estate  of  Moore,  &  Cal.  683.) 

97.  The  court  is  not  justified  in  removing 
an  administrator  and  revoking  his  letters  on 
account  of  the  payment  of  money  to  an  attor^ 
ney  for  minor  heirs  upon  a  forged  order  of  the 
court,  where  it  appears  that  he  had  previously 
paid  Mm  money  under  an  allowance  of  the 
court  on  advice  of  his  attorney,  and  was  led 
by  the  representations  of  the  attorney  for 
minor  heirs  to  believe  that  the  court  would 
allow  him  a  large  sum,  and  had  loaned 
him  sums  from  his  own  money  upon  the 
faith  of  such  representations,  and  advanced 
the  remainder  of  the  forged  order  out  of 
his  own  money,  which  was  not  charged 
against  the  estate ;  nor  can  he  be  properly  re- 
moved for  mingling  the  property  of  the  estate 
with  his  own  when  it  merely  appears  that  he 
had  the  money  of  the  estate  on  aeposit  in  his 
own  name  in  tne  bank,  not  having  any  money 
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of  h]8  own  in  such  bank,  and  the  money  of 
the  estate  beine  intact  at  the  time  of  the  order 
of  removaL    (Estate  of  Welch,  86  Cal.  179.) 

M.  The  power  of  the  probate  judge  to  re- 
more,  in  his  discretion,  an  administrator  for 
any  of  the  causes  named  in  the  statute  will 
not  be  interfered  with  by  the  appellate  court, 
unless  it  should  be  clearly  shown  that  there 
has  been  a  gross  abuse  of  discretion*  (Deck's 
Estote  y.  Gherke,  6  Oal.  666.) 
Cited  83  Oal.  687. 

99.  If  a  petition  for  the  revocation  of  letters 
of  administration  does  not  show  that  the  juris- 
dictional facts  did  not  exist  it  will  be  presumed, 
for  the  purposes  of  the  application,  that  they 
did  exist.  So  held  as  to  the  facts  of  notice 
and  residence.  (Estate  of  Griffith,  84  Cal.  107.) 

100.  Where  notice  in  the  manner  prescribed 
by  law  has  been  given  of  an  application  for 
letters  of  adminietration,  and,  upon  the  hear- 
ing, no  opposition  is  made,  and  letters  are 
issued  to  the  applicant,  who  is  not  within 
the  degrees  of  consanguinity  mentioned  in  the 
sixtv-seventh  section  of  the  act  to  regulate  the 
settlement  of  the  estates  of  deceased  i)ersons, 
the  only  x>arties  who  can  obtain  a  revocation 
of  the  letters  as  an  absolute,  unqualified 
right  are  the  wife,  child,  father,  mother,  or 
brother  of  the  intestate,  and  they  are  only 
authorized  to  have  the  letters  revoked  by 
presentins  a  petition  praying  the  revocation, 
and  that  fetters  may  be  issued  to  him  or  her. 
(Estate  of  Carr,  25  Oal.  685.) 

101.  The  court  cannot  remove  an  adminis- 
trator without  giving  him  an  opportunity  to 
be  heard.    (Estote  of  Moore,  83  Oal.  588.) 

102.  Ex  parte  order  appointing  special  ad- 
ministrator does  not  operate  as  a  removal  of 
an  executrix  previously  appointed.  (Schroeder 
V.  Superior  (Jourt,  70  Cal.  343.) 

Cited  99  Oal.  221. 

108.  Upon  the  trial  of  a  proceeding  to  re- 
move an  administrator  for  failure  to  file  his 
final  account,  when  the  defense  is  prolonged 
and  undetermined  litigation  with  tne  wi<K>w 
of  the  decedent,  the  court  is  not  bound,  as 
matter  of  law,  to  examine  and  consider  all  the 
papers  of  the  estote,  and  those  pertaining  to 
the  different  branches  of  the  litigation,  unless 
the  same  are  offered  in  evidence  by  the  ad- 
ministrator.   (Estote  of  Moore,  78  Cal.  242.) 

104.  If  an  executor  is  removed  on  complaint 
of  an  heir  for  mismanagement  it  is  not  an 
abuse  of  the  discretion  (3  the  court,  with  re- 
spect to  costs,  to  direct  the  coeto  to  be  paid 
out  of  the  funds  of  the  estote.  (Estate  of 
Mullin8,47Cal.450.) 

106.  Pendine  an  appeal  from  an  order  re- 
moving an  amninistrator  of  an  estate  he  is 
suspended  from  office,  and  it  is  within  the 
power  of  the  court  to  appoint  a  special  ad- 
ministrator to  act  during  the  period  of  sus- 
pension, but  not  to  appomt  a  general  admin- 
istrator until  such  order  or  removal  becomes 
final.    (Estote  of  Moore,  86  Cal.  72.) 

Petition  to  set  aside  probato,  executor  is 
necessary  party.    See  Wills,  147. 

Probate  order  relating  to  petition  to  revoke 
IS  app^lable.    See  Appeals,  155,  et  seq. 

Administrator,  order  refusing  to  remove  is 
appealable.    See  Appeals,  153. 
Cii%  moan,  Vou  IL— 78 


Letters,  order  denying  petition  to  revoke  it 
appealable.    See  Appeals,  152,  et  seq. 

Appeal  from  revocation  of  probate,  effect  on 
powers  of  executor.    See  Appeals,  17SL 

d.  Mam'aga  of  £x$eutriM, 

106.  Authoritv  of  executrix  does  not  oeaae 
ipso  facto  upon  her  marriage,  but  she  merelv 
becomes  incompetent,  and  liable  to  removal, 
and  her  powers  as  executrix  continue  until 
her  removal.  (McMillan  v.  Hay  ward,  94  CaL 
357;  Schroeder  v.  Superior  (Jourt  of  San 
Mateo  County,  70  Oal.  343.) 

Cited  94  Cal.  361 ;  99  Oal.  221 ;  distinguished 
78  Oal.  584,  585. 

107.  Where  a  patent  of  land  was  issued  by 
the  United  Stotes  to  executors,  and  an  execu- 
trix of  the  last  will  and  testoment  of  one  H. 
in  trust  for  the  heirs  and  devisees  of  the  said 
H.,  and  the  executrix  subsequentiy  intermar^ 
ried  with  one  of  the  executors,  held,  that 
under  the  stotuto  of  this  stoto  the  autnority 
of  the  executrix  ceased  by  her  marriage,  and 
that  ejectment  based  upon  the  patent  was 
properly  brought  in  the  name  of  the  executors. 
(Teschemacher  v.  Thompson,  18  Oal.  11.) 

108.  Where  an  executrix  marries,  and  af- 
terwards files  in  court  a  written  instrument 
signed  by  her,  reciting  the  fact  of  her  mar- 
riage, and  that  she  is^'no  longer  authorised 
to  be  or  act  as  executrix,"  and  asking  the  court 
to  appoint  another  person  as  administrator, 
such  paper  is  the  equivalent  of  an  express  res- 
i^ation  of  her  trust,  and  the  court  has  the 
right  to  receive  and  act  upon  it  as  such ;  and,  in 
the  absence  of  a  showing  to  the  contnury ,  it  will 
be  presumed,  in  support  of  an  order  appoint- 
ing an  administrator,  made  after  such  resiff- 
nation,  that  the  acoounto  of  tliie  executrix 
have  lieen  settled,  and  the  estoto  delivered  to 
her  successor.  (Estoto  of  Allen,  78  Oal.  581.) 
ated  80  Oal.  17;  94  Oal.  362. 

A  inoanfty,  or  Conrtethn  of  Fohn/. 

109.  The  fact  that  the  administrator  of  the 
estoto  of  a  deceased  person  was  sent  to  an  in- 
sane asylum,  by  the  order  of  a  judge  of  the 
superior  court,  does  not  creato  an  absoluto 
vacancy  in  the  administratorship  of  the  estoto. 
(Estoto  of  Moore,  68  Cal.  281.) 

Cited  99  Oal.  221. 

110.  During  the  time  the  administrator  is 
so  confined  in  the  asylum  he  is  incapable  of 
executing  his  trust,  and  an  application  then 
made  by  a  proper  person  for  letters  of  admin- 
istration should  be  granted;  but  an  appli- 
cation made  aftor  his  incapacity  has  been 
removed,  and  he  has  again  entored  upon  the 
discharge  of  his  duties  as  administrator,  should 
be  refused.  (Estoto  of  Moore,  68  Cfd.  281.) 
Cited  83  Oal.  585. 

111.  Where  the  administratrix  of  an  estoto 
appointod  prior  to  the  adoption  of  the  codes 
was  adjudged  insane  and  sent  to  the  insane 
asylum,  and  was  not  restored  to  sanity  before 
an  application  was  made  to  revoke  her  letters 
and  to  appoint  a  new  administrator,  the  pro- 
bato court  had  jurisdiction  under  the  general 
laws  of  the  stoto  to  make  such  revocation  and 
to  appoint  a  new  administrator,  without  the 
issuance  of  any  citotion  to  her,  or  any  other 
notice  of  the  hearing  than  was  given  to  her 
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as  an  heir  by  posting  the  nsnsl  notice,  she 
having  had  her  day  in  court  in  the  adjudica- 
tion of  her  insanity,  which  was  sufficient 
proof  of  the  fact.  (If atter  of  Blinn,  99  Gal. 
216.) 

112.  The  conviction  of  an  administrator  of 
the  estate  of  a  deceased  person  for  the  crime 
of  embezzlement  does  not  render  him  civiliter 
mortuus,  so  as  to  prevent  the  service  of  a 
notice  of  appeal  on  him  in  an  action  in  which 
he  was  sued  as  administrator  and  judgment 
rendered  in  his  favor.  (Brown  v.  Mann,  68 
Cal.  517.) 

Statute  relating  to  embezzlement  from  es- 
tate.   See  Embe^lement. 

Indictment  of  administrator  for  embeisle- 
ment*    See  (Criminal  Law,  1524. 


Powerst  Dmtles,  and  Uablllttes* 

/.  inventory  and  MppraiBement 

118.  Where  a  full  inventory  of  all  the  effects 
of  the  deceased  is  embodied  in  a  will  it  seems 
to  be  unnecessary  for  the  executors  to  make 
out  a  new  inventory ;  at  all  events,  their 
neglect  or  omission  to  do  so  will  not  invali- 
date the  will.    (Panaud  v.  Jones,  1  Cal.  488.) 

114.  The  clause  in  the  code  requiring  the 
administrator  to  file  an  inventory  and  ap- 
praisement within  three  months  after  he  is 
appointed  is  directory,  and  does  not  render 
the  inventory  and  appraisement  invalid  when 
subsequently  filed.  (Phelan  v.  Smith,  100 
Oal.  158.) 

115.  An  inventory  of  an  estate  is  returned 
within  the  meaning  of  the  law  when  it  has 
been  completed  by  the  appraisers  and  pre- 
sented to  the  court  or  judge  for  information, 
and  as  a  basis  for  some  judicial  action  to  be 
taken  in  the  proceeding  for  the  settlement  of 
the  estate  to  which  it  relates.  (In  re  Lux, 
100  CaL  598.) 

116.  Though  the  filing  of  an  inventory  with 
the  clerk  would  constitute  its  return  such 
filing  is  not  an  indispensable  step  which  must 
be  taken  to  constitute  the  return.  (In  re 
Lux,  100  Cal.  598.) 

117.  An  inventory  of  an  estate  is  completed 
when  the  work  of  the  appraisers  has  been  con- 
cluded and  the  instrument  showing  the  result 
of  their  labors  has  been  signed  and  delivered 
by  them.  The  affidavit  by  the  executor  or 
administrator  required  by  section  1449  of  the 
Code  of  Civil  Prcwedure  to  be  annexed  to  the 
inventory  ia  not  essential  to  ffive  it  a  l^;al  ex- 
istence.   (In  re  Lux,  100  Cal.  593.) 

118.  In  an  affidavit  of  an  administratrix  in- 
dorsed upon  an  appraisement  or  attached  to 
an  inventory,  in  almost  the  precise  language 
of  section  1449  of  the  Code  of  Civil  Procedure, 
the  substitution  of  the  word  "  decedent "  in- 
stead of  ''  affiant "  in  the  final  sentence,  so  as 
to  make  it  read  **  and  of  all  just  claims  of  the 
said  deceased  against  the  said  decedent,"  in- 
stead of  against  the  said  '<  affiant,"  is  a  mere 
clerical  error,  which  cannot  vitiate  subsequent 
proceedings  setting  apart  a  homestead.  (Phe- 
hui  V.  Smith,  100  Oaf.  158.) 

119.  The  object  of  requiring  such  an  affida- 
vit is  apparently  not  to  give  validity  to  the 
inventory  as  such,  but  to  furnish  evidence 
that  it  contains  all  the  property  within  the 


knowledge  ai^d  possession  of  the  admin  is* 
trator  J  and  the  absence  of  the  affidavit  can- 
not vitiate  an  order  settine  apart  a  homeatead, 
(Phelan  v.  Smith,  100  CaL  168.) 

120.  The  fact  that  an  inventory  of  an  estate 
is  presented  to  the  judge  of  the  court  at  his 
residence,  and  an  order  fixing  the  compensa- 
tion of  toe  appraisers  is  there  signed,  does 
not  affect  the  sufficiency  of  the  return  of  the 
inventorv,  the  order  being  one  that  the  judge 
had  a  rignt  to  make  at  chambers.  (In  re  Lax, 
100  CaL  503.) 

Inventory  as  evidence.    See  Evidence,  248. 

121.  The  supreme  court  will  not,  in  an  ac- 
tion brought  by  an  administrator,  review  the 
action  of  the  probate  court  in  ascertaining  the 
value  of  the  estate.  (Lucas  v.  Todd,  28  Cal. 
182.) 

122.  Where  from  the  discovery  of  other 
property,  or  destruction  or  loss  of  part  of  the 
property,  or  from  any  other  cause,  a  second  or 
furmer  hiventory  and  appraisement  is  desir- 
able, the  court  mav  permit  it  to  be  filed,  and 
inform  itself  thereby  of  the  true  condition  of 
the  estate.    (Phelan  v.  Smith,  100  CaL  158.) 

123.  An  executor  who  represents  in  his  peti- 
tion for  letters  testamentary  that  certain 
property  belonged  to  the  estate  of  the  de- 
cedent, and  files  an  inventory  including  such 
propertv,  is  not  thereby  estopped  from  after^ 
waras  claiDiing  the  property  as  his  own*  (An- 
thony V.  Chapman,  65  CaL  73.) 

124.  The  fact  that  the  surviving  wile  be- 
came administratrix  of  the  estate  of  her  de- 
ceased husband*  and,  by  mistake  of  law,  in 
ignorance  of  her  rights,  inventoried  outside 
lands  as  his  property,  which  did  not  belong 
to  hie  estate,  but  were  her  own  property  by 
operation  of  law,  does  not  estop  her  from 
c&iming  the  property  as  her  own.  (Baker  v. 
Brickell,  87  OtO.  329.) 

125.  Although  an  executor  or  administrator 
IB  chargeable  with  the  whole  of  the  estate  of 
the  decedent  which  may  have  come  into  his 
possession  at  the  value  of  the  appraisement 
contained  in  the  inventorv,  unless  he  shall 
exonerate  himself  as  provided  bv  the  statute, 
the  inventory  is  only  prima  fade  evidence  of 
the  value  of  the  estate  specifically  described 
therein,  and  is  not  admissible  as  evidence 
against  the  executor  or  administrator  of  the 
value  of  a  tract  of  land  not  therein  specifically 
described  or  valued,  though  it  is  part  of  an 
entire  tract  which  has  a  specific  description 
and  valuation.  (Wheeler  v.  Bolton,  92  CaL 
159.) 

Inventory,  valuation  in.    See  post,  170. 
Appraisement  as  evidence.    See  Evidence, 
248. 

2.  Title  and  Right  of  Poeooeelon, 

a.  Nature  of  Title. 

126.  Strictly  speaking,  perhaps,  the  l^al 
title,  even  to  the  personal  property  of  the  de- 
cedent, does  not  vest  in  the  administrator  or 
executor  under  our  system.  But  a  special 
property  in  the  real  and  personal  estate  vests 
in  Him  charged  with  a  trust,  not  only  to  ap- 
ply it  to  the  payment  of  claims  presented,  but 
to  do  such  acts  in  canying  out  contracts  of 
deceased  as  the  law  imposes  uuon  him  th* 
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obligation  of  performing.    ( Janin  y.  Browne, 
fO  CaL  87.) 
ated  100  Cal.  551. 

127.  If  the  testator  devisefl  hia  real  estate  to 
Ida  children,  and  m  hia  will  appoints  an  ex- 
ecutor to  whom  he  gives  foil  power  to  sell  his 
real  estate,  the  execator  does  not  hold  the 
title  to  Bucn  real  estate  in  trost  for  the  devi- 
sees.   (Augoiaola  v.  Amaa,  61  Cal.  486.) 

128.  An  execator  holds  the  money  received 
by  him  from  the  proceeds  of  the  estate  in  a 
fiduciary  capacity  for  the  use  of  those  inter- 
ested in  the  estate,  and  it  is  his  duty  to  retain 
the  money  thus  received  until  it  can  be  dis- 
tributed m  the  manner  provided  by  law. 
(Magraw  y.  McGlynn,  26  Cal.  420.) 

129.  Money'  in  the  hands  of  an  executor  is 
held  by  him  m  trust,  not  as  a  debt.  <Ex  parte 
Smith,  58  Cal.  204.) 

180.  An  administrator  who  is  party  to  an 
action  involving  the  title  of  his  intestate  to 
real  estate  represents  the  title  which  the  de- 
ceased had  at  the  time  of  his  death.  (Cun- 
ningham y.  Ashley,  45  Cal.  485.) 
Cited  73  Cal.  842;  100  Cal.  510. 

131.  Bill  of  sale  of  personal  property  to  ad- 
ministrator by  judgment  debtor  of  the  estate, 
in  consideration  of  the  pa3rment  and  satisfac- 
tion of  the  judgment  by  the  administrator, 
passes  title  to  him  individually,  and  not  as 
administrator  if  all  other  things  necessary  to 
pass  title  to  personal  property  were  performed. 
The  reference  to  the  administrator  should  be 
regarded  as  descriptive  of  the  person.  ( Affier- 
bach  y.  McQovem,  79  Cal.  268.) 

132.  A  bill  of  sale  made  to  an  administrator 
by  the  procurement  of  his  attorney,  who 
received  the  purchase  money  from  the  de- 
fendant to  buy  the  interest  of  the  partner  of 
defendant  in  certain  personal  property  previ- 
ously sold  by  the  defendant  to  the  adminis- 
trator, said  purchase  being  made  to  prevent 
a  judicial  sale  thereof  at  the  suit  of  such  pflurt- 
ner,  paases  no  title  to  the  administrator  which 
he  can  assert  against  the  defendant  if  such 
bill  of  sale  to  the  administrator  was  not  au- 
thorized by  the  defendant.  (Affierbach  y. 
McGovem,  79  Cal.  268.) 

Executor  of  tenant  in  common  permitting 
entry  by  third  person.    See  Cotenancy,  36. 

Title  of  executor.    See  Mortgages,  521. 

^tle  of  executor  where  property  bequeathed 
to  him  on  trust.    See  Wills,  287. 

b.  Fdseeesion,  Right  of;  Herein  of  Rights  of 
Heirs  Fending  Administration. 

133.  During  the  administration,  and  until 
distribution,  partial  or  final,  the  executor  or 
administrator  is  entitled  to  have  the  posses- 
sion of  the  property  left  by  the  deceased,  and 
may  recover  the  possession  from  an  heir  or 
devisee.    (Page  y.  Tucker,  54  Cal.  121.) 

134.  In  this  state  all  the  property ,  both  real 
•nd  personal,  belon^ng  to  the  estate  of  a  de- 
ceased person,  goes  into  the  possession  of  the 
administrator,  who  is  therefore  a  necessary 
party  to  all  suits  affecting  it.  (Harwood  v. 
karye,  8  Cal.  580.) 

136.  Under  the  statute  the  right  to  the  pos- 
session of  the  real  property  ol  an  intestate 
remains  excdusively  wilh  the  administrator 


until  settlement  or  distribution.    (Meeks  v. 
Hahn,  20  Cal.  620.) 
Cited  17  Col.  543. 

136.  In  this  state  all  property  of  the  de- 
ceased, real  and  personal,  remains  in  the 
possession  of  the  administrator  until  admin- 
istration of  the  estate  is  had,  or  a  decree  of 
distribution  is  made  bv  the  probate  court. 
The  administrator,  until  then^  is  the  proper 
party  plaintiff  in  a  suit  to  quiet  title  to  the 
estate.  (Curtis  y.  Sutter,  15  Cal.  259.) 
Cited  18  Cal.  20 ;  81  Cal.  130.  • 

137.  Under  the  statute  of  descents  and  dis- 
tributions in  this  state  the  title  to  the  per- 
sonal estate  of  the  deceased  vests  in  the  heir, 
but  the  administrator  is  entitled  to  the  pos- 
session of  the  same,  and  this  right  of  posses- 
sion extends  by  relation  back  to  the  time  of 
the  death  of  the  deceased*  ( Jahns  y«  Nolting, 
29  Cal.  507.) 

138.  The  rieht  of  enjoyment  of  possession 
to  public  lands  may  descend  among  the  effects 
of  a  deceased  person  to  the  executor  or  admin- 
istrator, and  the  right  of  the  deceased  be  con- 
veyed by  a  regular  sale  to  another.  (Grover 
V.  Hawley,  5  Cal.  485.) 

Cited  65  Cal.  165;  86  Cal.  527. 

139.  When  an  administrator  has  qualified, 
and  received  letters,  he  is  entitled  to  the  as- 
sets of  the  estate  wherever  they  may  be ;  and, 
if  he  has  obtained  possession  of  a  note,  no 
matter  from  whom,  the  defendant  cannot,  in 
action  brought  on  it,  object  that  it  is  not  prop- 
erly in  his  custody.  (Lucas  y.  Todd,  28  Cal. 
182.) 

Right  to  rente  and  profits.  Bee  post,  VI, 
3,  b,  B. 

Ejectment  by  executor.  Bee  poet,  270,  et 
seq. 

140.  A  gift  by  the  widow  of  the  deceased  of 
personal  property  of  deceased,  intermediate 
the  death  ana  issuance  of  letters  of  adminis- 
tration, does  not  confer  upon  the  donee  either 
title  to  or  right  to  the  possession  of  such  prop- 
erty as  against  the  administrator.  ( Jamis  v. 
Nolting729  Cal.  507. 

141.  Under  our  system  the  real  and  per- 
sonal estate  vests  in  the  heir  subject  to  the 
lien  of  the  administrator  for  the  payment  of 
the  debt  and  expenses  of  administration. 
(Beckett  y.  Selover,  7  Cal.  216.) 

Cited  10  Cal.  120;  18  Gal.  459:  20  Cal.  627 !  31 
Cal.  604;  42  Cal.  463;  57  OeA.  387;  65  Cal. 
349;  3  Col.  858;  14  Nev.  158;  19  Nev.  147. 

142.  The  heir  has  a  right  of  entr^  upon  the 
real  estate  left  by  his  ancestor,  subject  only  to 
the  statutory  right  of  the  administrator ^  and, 
where  thereis  no  administrator,  the  heir  can 
maintain  ejectment.  (Updegraff  v.  Trask,  18 
Cal.  458.) 

Cited  31  Cal.  604;  42  Cal.  464;  13  Key.  826;  14 
Nev.  158;  19  Nev.  147. 

143.  Upon  the  death  of  the  ancestor  the 
heir  becomes  vested  at  once  with  the  full 
property,  and  his  estate  is  indefeasible,  except 
m  satisfaction  of  the  liens  of  creditors  or  ex- 
penses of  administration,  and  the  temporary 
right  of  possession  of  the  administrator,  and 
the  legislature  has  no  more  right  to  order  a 
sale  of  his  vested  interest  in  his  inheritance 
than  it  has  to  direct  the  sale  of  the  property 
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of  any  other  person  acquired  in  any  other 
way.    (Brenham  y.  Story,  89  Cal.  179.) 
Cited  72  Oal.  280,  842;  80  Cal.  172;  86  Oal. 
167;  88  CaL  586;  14  Nev.  158. 

144.  An  heir  at  law  is  entitled  to  the  rents, 
issues,  and  profits  of  land  not  specifically  de- 
yised,  so  long  as  wrongfully  kept  out  of  the 
possession  thereof ;  and  it  is  error  to  exclude 
evidence  of  the  value  of  the  rents  of  the  de- 
manded premises  in  an  action  of  ejectment 
by  the  heir  against  a  cotenant.  (Estep  v.  Arm- 
strong, 91  CSL,  659.) 

145.  Prior  to  January  1, 1878,  an  heir  could 
not  maintain  an  action  for  the  recovery  of  the 
possession  of  real  property  of  his  ancestor, 
even  thou^  there  was  a  vacancy  in  the  ad- 
ministration. (Crosby  v.  Dowd,  61  Cal.  557, 
598.) 

146.  A  devisee  named  in  a  will  cannot  main- 
tain ejectment  for  land  devised  to  him  therein 
until  the  final  discharge  of  the  executor  from 
his  trust,  and  a  dLstribution  of  the  estate. 
(McOrea  v.  Harassthy,  51  CaL  146.) 

147.  In  this  state  a  plaintiff,  claimiI^p  as 
heir  at  law,  can  recover  in  an  action  of  eject- 
ment without  an  entry  upon  the  premises  after 
the  death  of  his  ancestor.  It  is  sufficient  that 
he  show  his  title  as  heir  to  the  premises  de- 
manded.   (Soto  V.  Eroder,  19  Cal.  87.) 

148.  Pending  the  administration  of  an  es- 
tate the  right  to  the  possession  of  the  prop- 
erty is  exclusively  in  the  administrator,  and 
the  heir  cannot  maintain  an  action  of  eject- 
ment or  to  quiet  title.  (Harper  v.  Struts,  58 
Cal.  655.) 

149.  Where  a  decree  of  divorce  directs  an 
equal  division  of  the  common  property,  and 
the  former  wife  afterwards  dies  mtestate,  her 
heir  becomes  a  tenant  in  common  in  the  com- 
munity property  with  the  title  and  right  of 
entry  of  the  deceased,  and  either  the  heir  or 
the  grantee  of  the  heir,  may  maintain  eject- 
ment for  the  whole  property  against  intruders. 
(McLeran  v.  Benton,  81  Cal.  29.) 

Cited  100  Cal.  510. 

160.  Where  husband  and  wife  are  divorced, 
and  the  decree  also  directs  an  eaual  division 
of  the  common  property,  and  both  afterwards 
die,  the  former  husband  leaving  a  will,  and 
the  former  wife  intestate,  the  executors  of  the 
last  will  of  the  former  husband  cannot  exclude 
from  the  lands  formerly  held  in  community 
the  heirs  of  the  former  wife.  (McLeran  v. 
Benton,  31  Cal.  29.) 

151.  An  action  to  ouiet  title  to  land  under 
section  1452  of  the  Oode  of  Civil  Procedure 
may  be  maintained  or  defended  by  the  heirs 
of  a  deceased  intestate  in  their  own  name 
without  joining  the  administrator ;  and  where 
the  administrator  is  originally  joined  as  a  de- 
fendant with  the  heirs,  and  judgment  is  ren- 
dered against  them,  an  oraer  dismissing  a 
motion  ror  a  new  trial  as  to  the  administrator 
is  without  injury  to  the  heirs.  (Tryon  v. 
Huntoon,  67  Cal.  325.) 

152.  Where  one-half  of  land  is  inherited 
from  the  father,  and  two-thirds  of  the  other 
half  from  the  mother,  whose  estate  is  being 
administered  upon,  the  heirs  cannot,  pending 
the  administration  of  the  mother's  estate, 
recover  in  ejectment  the  portion  inherited 


from  her  as  against  her  administrator,  who  ia 
entitled  to  the  possession  of  the  whole  of  her 
estate,  and  they  can  only  maintain  a  right  of 
possession  as  tenants  in  common  with  the  ad- 
ministrator, by  reason  of  inheritance  from 
the  father.    (Buigel  v.  Prisser,  89  Cal.  70.) 

153.  An  action  of  ejectment  for  property  of 
which  an  intestate  died  seised  cannot  be 
maintained  under  the  statute  of  this  state  by 
the  heirs  of  the  deceased,  until  the  adminis- 
tration of  his  estate  has  been  settled,  or  the 
property  has  been  distributed  to  the  heirs  by 
a  decree  of  the  probate  court.  (Meeks  v. 
Hahn,  20Cal.  620.) 

Cited  21  Cal.  91,  209,  348 ;  23  Cal.  29 ;  29  CaL 
510;  81  Oal.  604;  42  Cal.  463;  47  Cal.  169; 
57  ()al.  387;  17  Col.  643;  14  Nev.  156,  157. 

154.  The  right  to  the  possession  of  the  real 
property  of  an  estate  remains  exclunvely 
with  the  administrator  until  the  estate  is 
settled,  or  distribution  is  directed  by  order  of 
the  probate  court,  and  until  then  neither  the 
heirs  nor  their  grantees  can  maintain  eject- 
ment for  any  portion  of  such  property. 
(Meeks  v.  Kirby,  47  Cal.  168.) 

Cited  51  Cal.  151 ;  4  Mont.  588;  14  Nev.  156. 

166.  If  letters  be  regularly  granted,  and  the 
probate  court  acquire  jurisdiction  over  an  es- 
tate, though  a  vacancy  occurs  in  the  office  of 
executor  or  administrator,  the  heir  or  devisee 
cannot  maintain  ejectment  during  such  va- 
cancy as  lonsas  the  administration  remains 
unclosed.  (Chapman  v.  HoUister,  42  Cal. 
462.) 
Cited  47  Cal.  170;  57  Cal.  387;  61  Cal.  608;  4 

Mont.  588;  14  Nev.  156^58. 

166.  The  fact  that  the  probate  court  has 
distributed  the  property  after  the  commence- 
ment of  a  suit  in  ejectment,  and  that  the 
plaintiff  is  the  distributor,  does  not  entitle  him 
to  recover.    (Meeks  v.  Kirby,  47  CaL  168.) 

167.  An  allegation  in  the  complaint  that 
plaintiffii  are  the  sons  of  Joaauin  Castro,  and 
nave  been  in  possession  of  the  rancho  since 
his  decease,  is,  in  the  absence  of  a  special  de- 
murrer, a  sufficient  allegation  of  heirship. 
(CHBistro  V.  Armesti,  14  Cal.  38.) 

158.  If  there  is  no  surviving  wife  or  issue 
of  a  testator,  except  a  child,  for  whom  no  pro- 
vision was  made  in  the  will,  without  showing 
that  it  was  intentional,  such  pretermitted 
child  may  maintain  ejectment  for  the  realty 
of  which  the  testator  died  seised,  if  there 
is  no  pending  administration  of  the  estate. 
(Pearson  v.  Pearson,  46  Cal.  609.) 

159.  If  there  is  a  surviving  wife  and  chil- 
dren of  the  deceased  who  are  devisees  in  the 
will,  and  the  testator  makes  no  provision  in 
the  will  for  a  child,  the  pretermitted  child 
may  maintain  ejectment  for  his  proportion  of 
the  realty  of  which  the  testator  died  seised  if 
there  is  no  pendine  administration.  (Pear- 
son V.  Pearson,  46  Cal.  609.) 

Possession  under  executor.  See  Ejectment, 
227. 

Grantee  of  devisee  not  entitled  to  posses- 
sion, though  vacancy  in  administration.  See 
Estates  of  Deceased  Persons,  498. 

Devisee  in  possession  may  maintain  treo- 
pass.    See  Trespass,  17. 
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Title  of  legatee  or  devisee.  See  Wills, 
XI,  11. 

Bar  of  execntor,  liow  affects  heir.  See  Stat- 
ute of  Limitations,  V,  4. 

Heirs,  rishts  and  liabilities  of.  See  Estates 
of  Deceased  Persons,  Yin, 

3,  Duti09  and  Pown. 

a.  Generally;  Fidnciary  Relation;  Power  of 
Administrator  With  Will  Annexed. 

100.  The  only  measure  of  an  administrator's 
duty  is  to  act  with  fidelity,  and  with  that 
degree  of  prudence  and  diligence  which  a 
man  of  ordinary  jud|[ment  would  be  expected 
to  bestow  upon  his  own  affairs  of  a  like 
nature.    (Estate  of  Moore,  96  Gal.  522.) 

161.  An  administrator  must  prosecute  the 
settlement  of  an  estate  with  all  reasonable 
diligence.     (Walls  v.  Walker,  87  Cal.  424.) 
Oited  80  Cal.  173. 

162.  It  is  no  part  of  the  duty  or  authority 
of  the  administrator  to  manage*  the  estate  for 
the  benefit  of  the  estate  or  of  the  heirs;  so 
far  as  they  are  concerned  it  is  his  duty  sim- 
ply to  preserve  the  estate  until  distribution. 
(Brenham  y.  Story,  39  Cal.  179.) 

Cited  66  Cal.  110. 

163.  An  administrator  acts  as  a  trustee  and 
agent  for  the  owners  of  the  property,  whether 
heirs  or  assignees  of  heirs,  and  his  attorney 
stands  in  the  same  confidential  relation. 
(Bergin  ▼.  Haight,  99  Cal.  52.) 

164.  If  the  testator  appoints  an  executor  of 
his  will,  and  the  executor  dies,  and  an  ad- 
ministrator with  the  will  annexed  is  ap- 
pointed, the  administrator  with  the  will 
annexed,  under  the  statutes  of  California, 
poflsessea  all  the  power  conferred  on  the  ex- 
ecutor named  in  the  will,  and  can  sell  the 
land  devised  if  the  executor  could  have  sold 
it    (Kidwell  v.  Brummagim,  32  Cal.  436.) 

Cannot  waive  necessity  of  presenting  cUum. 
See  Estates  of  Deceased  Persons,  120. 

Notice  of  dishonor  to  executors.  See  Bills 
and  Notes,  184. 

b.  Assets. 

A.  Duty  to  Collect;  Liability  for  Negligence 

or  Loss. 

166.  Executor  is  answerable  for  amount  of 
imoollected  debt  due  the  decedent  as  appraised 
in  the  inventory,  unless  it  appears  to  the 
oourt  that  the  failure  to  collect  the  debt  was 
not  the  result  of  the  nesligenoe  of  the  executor. 
(Estate  of  Sanderson,  74  Cal.  199.) 

166.  If  the  heir  or  devisee  seeks  to  charge 
an  executor  for  negligence  in  not  taking  or 
retaining  possession  of  proi)erty  beloneing  to 
the  estate,  the  burden  is  upon  the  complainant 
to  establish  such  negligence,  and  to  present 
eompetent  proof  of  the  value  of  the  property 
lost  to  the  estate.  (Wheeler  v.  Bolton,  92  Cal. 
199.) 

167.  Administrator  cannot  be  charged  with 
the  v^ue  of  property  sold  under  an  order  of 
the  probate  court  without  proving  gross  nes- 
ligence,  or  fraudulent  suggestion,  or  conceal- 
ment on  his  part  in  obtaining  the  order  of 
iile.    (Richardson  v.  Sage,  57  Cal.  212.) 

168.  An  administrator  is  properly  charge- 
able with  the  value  of  real  property  which 


has  become  lost  to  the  estate  through  his  neg- 
lect to  pay  the  taxes  thereon.  (Estate  of  Her- 
teman,  73  Cal.  545.) 

169.  An  executor  is  prima  facie  liable  for 
only  such  assets  as  come  into  his  possession. 
His  liability  for  negligence  is  measured  by  the 
detriment  actually  sustained  by  the  estate 
therefrom ;  and  if  the  executor  has  not  profited 
by  his  acts,  or  been  guilty  of  willful  misfea- 
sance, the  value  of  the  property  at  the  date  of 
the  loss  is  the  measure  of  the  right  of  recovery, 
whether  the  property  be  real  ori>ersonal;  and 
the  amount  of  recovery  cannot  be  increased 
by  mere  lapse  of  time  or  by  neglect  of  the 
parties  interested  to  call  him  to  account  for 
the  loss.    (Wheeler V.  Bolton,  92  Cal.  159.) 

170.  In  an  action  by  a  devisee  against  an 
executor  to  recover  the  value  of  land  of  which 
it  is  alleged  that  the  defendant,  in^  violation 
of  his  duties  as  executor,  did  not  safely  keep 
and  protect  the  possession,  but  allowed  and 
permitted  himself  to  be  dispossessed,  and  the 
property  and  title  lost  to  plaintiff,  where  the 
court  finds  that  the  original  claim  of  the  de- 
cedent was  for  a  seventy-two  acre  tract  of 
land  valued  in  the  inventory  as  an  entirety  at 
a  specified  sum,  and  that  the  decedent  was 
the  owner  of  only  forty-two  acres  of  the  tract, 
it  is  error  for  the  court  to  take  as  the  basis  of 
the  defendant's  liability  the  valuation  given 
in  the  inventory  of  the  seventy-two  acre  tract. 
(Wheeler  v.  Bolton,  92  Cal.  159.) 

171.  Testimony  offered  and  a  finding  made 
as  to  the  value  of  a  tract  of  land  at  a  date 
long  subsequent  to  the  date  of  the  alleged  loss 
thereof  by  the  executor  is  immaterial,  and 
cannot  be  taken  as  the  measure  of  the  execu- 
tor's liability  for  the  loss  sustained.    (Wheeler 

V.  Bolton,  ^  Cal.  159.) 

172.  Where  the  court  finds  that  the  ad- 
ministrator collected  the  principal  of  a  note 
due  the  estate,  but  failed  to  collect  the  inter- 
est thereon  because  he  '*  did  not  push  the  col- 
lection thereof"  until  after  the  maker  of  the 
note  became  insolvent,  but  fails  to  find  that 
the  balance  due  upon  the  note  was  lost  by  the 
negligence  of  the  administrator,  it  is  error  for 
the  court  to  charge  the  administrator  with 
such  balance.    (Estate  of  Moore,  96  Cal.  521.) 

Neglect  to  collect  rents.    See  post,  V ,  3,  b,  B. 
Failure  to  collect  interest,  liaoility  for.    See 
post,  381. 
Liability  for  loss  on  investments.    See  post, 

VI.  3,  c. 

Action  to  recover  land  lost  by  negligence. 
See  poet,  324. 

Creditors'  claim  against  by  reason  of  omis- 
sions.   See  Estates  of  Deceased  Persons,  76. 

B.  Rents  and  Profits. 

173.  Executrix  is  entitled  to  receive  rents 
and  profits  of  lands  devised  as  part  of  assets  of 
the  estate  of  the  deceased  testator  until  such 
lands  are  distributed,  and  is  not  liable  to  a  per- 
sonal action  for  the  same  at  the  suit  of  the  dev- 
isee after  the  settlement  of  her  final  account, 
though  such  rents  and  profits  were  not  in- 
clude therein,  nor  at  any  time  administered, 
sold,  or  paid  out  by  the  executrix,  or  distrib- 
uted to  any  person,  and  though  the  executrix 
was  guilty  of  a  devastavit  in  respect  to  such 
asse&  by  neglect  to  account  therefor.    The 
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matter  of  the  settlement  of  the  estate  and  the 
distribution  of  such  assets  to  the  person  en- 
titled thereto  is  under  the  sole  jurisdiction  of 
the  probate  court,  and  the  personal  obligation 
for  the  devastavit  is  only  enforceable  by  re- 
sort to  the  court  which  settled  the  account. 
(Washington  y.  Black,  83  Gal.  290.) 

174.  An  executrix  having  lawful  authority 
to  receive  the  rents  and  profits  of  lands  de- 
vised in  her  official  capacity,  and  no  authority 
appearing  to  receive  them  in  any  other  capac- 
ity, must  be  presumed  to  have  received  the 
same  as  assets  of  the  estate,  though  it  is  not 
found  that  she  received  them  as  executrix. 
Findings  of  probative  facts  showing  that  she 
did  not  treat  them  as  assets  of  the  estate  in 
the  course  of  administration  do  not  show  that 
they  were  not  received  by  her  as  executrix. 
(Washington  y.  Black,  83  Cal.  290.) 

176.  Administrator  cannot  be  charged  with 
loss  resulting  from  his  failure  to  collect  rents, 
nor  for  his  failure  to  rent  land  for  the  highest 
procurable  rent,  where  it  does  not  appear  that 
such  failure  was  due  to  his  neglect  to  use  or- 
dinary care  and  diligence  in  the  mana^^ement 
of  the  estate,  or  that  he  did  not  act  m  good 
faith  and  for  what  he  deemed  the  best  in- 
terest of  the  estate.  (Estate  of  Moore,  96 
Gal.  521.) 

176.  Administrator  of  deceased  appellant  in 
action  of  ejectment,  who  has  stayed  execution 
pending  the  appeal,  incurs  no  personal  liabil- 
ity by  collecting  rent  during  the  period  that 
the  statute  authorizes  him  to  retain  posses- 
sion of  the  land.  The  remedy  of  the  respond- 
ent must  be  sought  in  the  ordinary  mode  of 
prosecuting  claims  against  the  estate,  or  from 
the  sureties  upon  the  undertaking.  (Shep- 
perd  V.  Tyler,  92  Oal.  652.) 

177.  Administrator  cannot  be  charged  with 
rental  value  of  land  of  estate  after  it  has  been 
sold  by  the  sheriff  under  a  foreclosure  sale. 
From  that  time  the  purchaser  at  the  sale  is 
entitled  to  the  value  of  the  use  and  occupa- 
tion.   (Walls  V.  Walker,  37  Cal.  424.) 

Cited  71  Cal.  597 ;  90  Cal.  171. 

178.  An  administrator  is  responsible  for  the 
rents  and  profits  of  his  decedent's  land,  and, 
where  he  occupies  and  uses  it  as  his  own,  ip 
responsible  for  all  profits  made  by  him  out  of 
the  land,  unless  his  occupation  is  shown  to  be 
after  surrender  to  a  paramount  adverse  title 
asserted  by  another.  (Estate  of  Misamore, 
90  Oal.  169.) 

179.  If  an  administrator  occupies  and  uses 
the  real  estate  of  his  intestate  he  becomes  the 
tenant  of  the  estate,  and  must  not  only  ac- 
count to  the  estate  for  the  rental  value  of  the 
land,  but  must,  if  he  makes  a  profit,  account 
to  the  estate  for  that  also.  If  he  sustains  a 
loss  th^  loss  is  his ;  he  must  at  all  events  pay 
the  rental  value  of  the  land.  (Walls  v. 
Walker,  37  Cal.  424.) 

Cited  80  Cal.  173. 

180.  Executors  who  have  entered  into  and 
possessed  a  leasehold  estate,  of  which  their 
testator  was  assignee,  are  liable  for  the  rents 
accruing  during  the  possession,  as  assignee 
de  bonis  propnis,  semble.  (Smiley  v.  Van 
Winkle,  6  Cal.  605.) 

Heir,  right  of  to  rents  and  profits.  See  ante, 
144. 


Profit  from  rent  of  rooms,  executrix  not 
chargeable  with.  See  Estates  ol  Deceased 
Persons,  81. 

0.  Foreign  Assets. 

181.  It  is  duty  of  domiciliary  executor  to 
gather  in  and  account  for  foreign  assets  of  his 
testator  to  the  extent  of  his  conscious  ability 
to  do  so,  and  the  court  of  the  domicile  may 
compel  him  to  account  for  willful  nefflect  to 
nerform  such  duty.    (Estate  of  Ortis,  86  GaL 

182.  Where  the  will  of  a  resident  of  this 
state  expressly  authorizes  the  executor  to 
collect  aU  of  the  assets  of  the  testator,  and  he 
has  taken  domiciliary  administration  in  this 
state,  and  ancillary  foreign  administration, 
and  obtained  control  of  foreign  assets  of  the 
estate,  he  may  be  compelled  by  the  court  of 
the  domicile  to  account  for  the  residuum  of 
the  foreign  assets,  after  deducting  aU  proper 
demands  and  charses  against  them,  and  to 
distribute  such  residuum  as  domiciliary  exec- 
utor, although  the  ancillary  administration 
of  the  foreign  assets  may  not  have  been 
closed,  if  it  appears  that  he  miffht  have  closed 
it  with  ordinary  diligence,  and  have  had  the 
residuum  transferred  to  him  in  this  state  be- 
fore he  filed  his  final  account,  and  has  will* 
fully  neglected  to  do  so.  (Estate  of  Ortis,  86 
Cal.  806.) 

188.  If  assets  of  an  estate  situated  in  a 
jurisdiction  foreign  to  that  in  which  an  exeo 
utor  qualified  and  received  his  letters  come 
into  his  possession  while  residing  in  the 
foreign  jurisdiction  hf  a  voluntary  payment 
or  acfininistration,  he  is  bound  to  account  for 
them  in  the  domiciliary  jurisdiction.  (Fox 
V.  Tay,  89  CaL  839.) 

184.  If  executors  exercise  their  best  judg* 
ment  in  employing  agent  abroad  to  receive 
and  forward  to  them  monev  belonging  to  the 
estate,  and  employ  one  wno  is  well  recom- 
mended to  tiiem,  they  are  not  charseable  in 
the  settlement  of  their  account  with  money 
lost  by  the  insolvency  of  the  agent.  (Estate 
of  Taylor,  52  Cal.  477.) 

Exx>enses  in  collection  of  foreign  assets. 
See  post,  415. 

c.  Conducting  Business;  Making  Invest- 
ments; Deposits  in  Bank;  Mingling 
Funds. 

185.  If  administrator  undertakes  to  go  be* 
yond  strict  line  of  his  duty  as  the  law  defines 
it  he  acts  upon  his  own  responsibility,  and. 
while  he  can  receive  no  profit  from  a  successful 
issue  of  his  investment,  he  must  bear  the  loss 
of  a  faUure.    (Estate  of  Knight,  12  Cal.  200.) 

186.  The  administrator  has  no  authority,  nor 
has  the  probate  court  any  power,  to  authorise 
him  to  advance  money  or  use  funds  belonging 
to  the  estate  for  the  purpose  of  carrying  on 
business  with  the  surviving  partner  of  the 
intestate,  and,  if  he  does  so,  and  loss  thereby 
accrues  to  the  estate,  he  cannot  be  allowed 
for  the  same  in  his  account.  The  administra* 
tor  has  no  authority  to  intermeddle  with 
partnership  affairs,  except  to  call  upon  the 
surviving  partner  to  close  up  the  same  and 
account  to  him.  (Tompkins  v.  Weeks,  86 
Cal.  50.) 

Cited  72  Cal.  342 ;  80  Oal.  173 ;  12  Nev.  248. 
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187.  When  an  administrator  carries  on  the 
buflineflB  of  the  deceased  he  does  so  at  his  own 
risk,  and,  though  he  must  account  for  all 
pronts  receiyed,  he  must  bear  all  losses  result- 
ing from  failure,  and  liabilities  growing  out  of 
his  management  are  not  claims  which  can  be 
enforced  against  the  estate,  though  he  may 
pay  them  out  of  the  increase  of  the  business, 
if  not  resulting  in  loss  to  the  estate.  They  are 
not  charges  or  expenses  of  administration,  nor 
are  the  items  of  increase  and  items  of  expense 
of  such  business  within  the  purview  of  the 
itemised  account  regulated  by  sections  1031  and 
1632  of  the  Code  of  Civil  Procedure,  but  they 
should  be  reported  separately  to  the  court,  if 
re|K>rted  at  all.  They  majr  be  investigated  in 
a  civil  action,  if  tlie  administrator  is  ffuilty  of 
fraud,  but  they  should  not  be  audited  in  the 
administrator  s  account,  as  part  of  the  probate 
jurisdiction  of  the  court.  But  if  the  probate 
court  debits  the  administrator  in  his  account 
nith  the  gross  receipts  of  the  business  carried 
on  by  him  he  should  also  be  credited  with  its 
expenses.    (Estate  of  Rose,  80  Cal.  166.) 

188.  If  by  terms  of  will  executor  is  directed 
to  keep  invested  money  belonging  to  the  es- 
tate in  first-class  real  estate  security,  and  tiie 
executor  loans  said  money  upon  real  estate 
security  which  is  not  good,  he  cannot  in  his 
account  charge  the  estate  with  the  expenses 
of  litigation,  attorney's  fees,  etc.,  in  relation 
to  the  loan;  nor  can  such  items  be  allowed  to 
the  executor  in  the  settlement  of  his  accounts. 
(Estate  of  Holbert,  48 Cal.  627.) 

189.  In  such  case  the  executor  in  the  settle- 
ment of  his  accounts  is  to  be  charged  with  the 
sum  lost  by  the  loan ;  but,  if  the  loan  was 
made  in  good  faith,  he  must  not  be  charged 
with  the  stipulated  rate  of  interest  upon  the 
sum  lost,  nor  even  with  the  statutory  rate  of 
interest,  unless  it  appears  that  he  could,  with 
ordinary  diligence,  have  loaned  the  money  to 
others  at  that  rate.  (Estate  of  Holbert,  48 
Cal.  627.) 

190.  In  case  of  such  a  loan  the  advice  of  his 
attorney  ciumot  shield  the  executor  ht>m  re- 
sponsibility if  the  money  was  loaned  on  land 
already  encumbered,  and  no  examination 
was  made  of  the  records,  and  no  abstract  was 
furnished  to  the  attorney  upon  which  his 
opinion  could  be  had.  (Estate  of  Holbert,  48 
(kL  627.) 

191.  Executor  cannot  be  allowed  tor  moneys 
expended  in  purchase  of  land,  and  the  erec- 
tion thereon  of  a  building  adjoining  a  hotel 
belonging  to  the  estate.  (Estate  of  Moore,  72 
CaL335.) 

192.  An  administrator  who  deposits  funds 
of  the  estate  in  a  bank  in  his  own  name,  with- 
out any  designation  or  indication  of  his  repre- 
sentative capacity,  is  personally  liable  for  the 
loss  of  the  deposit  resulting  from  a  failure  of 
the  bank,  although  he  had  no  other  funds  or 
account  with  the  Dank,  and  made  the  deposit 
therein  for  the  express  purpose  of  keeping  it 
separate  from  his  individual  funds,  and  the 
bulk  was  of  sood  credit  and  standing,  and  was 
believed  by  him  to  be  solvent  and  safe.  In 
sach  case  the  ^ood  faith  or  intention  of  the 
administrator  in  makinj;  the  deposit  in  his 
own  name  is  in  no  way  involved.  (Estate  of 
AigoeUo,  97  Oal.  196.) 


193.  The  liability  of  the  administrator  in 
such  a  case  is  not  limited  nor  changed  by  sec- 
tion 2236  of  the  Civil  Code,  which  provides 
that  "  a  trustee  who  willfully  and  unneces- 
sarily mingles  the  trust  property  with  his  own 
so  as  to  constitute  himself  in  appearance  its 
absolute  owner  is  liable  for  its  safety  in  all 
events  '* ;  but  that  section  is  in  accord  with 
the  general  rule,  and  in  eifect  declares  it. 
(Estate  of  Arguello,  97  Cal.  196.) 

Executor's  mingling  funds  of  the  estate  with 
his  own  as  ground  of  removal.    See  ante,  97. 

d.  Acts  and  Contracts  of  Decedent. 

Duty  to  carry  out  contracts  of  deceased. 
See  ante,  126. 

194.  Where  a  testator  in  his  will  refers  to 
and  recognizes  deed  of  trust  of  his  property 
made  in  his  lifetime  the  parties  claiming 
under  the  will  are  estopped  to  deny  its 
validity.    (Hill  v.  Den,  64  Ool,  6,  20.) 

195.  Where  a  decedent  in  his  lifetime 
voluntarily,  and  acting  under  the  advice  of 
able  attorneys,  entered  into  a  written  agree- 
ment for  a  sufficient,  adequate,  and  valuable 
consideration,  with  a  full  knowledge  of  all 
the  facts  and  circumstances  of  the  claim  of 
another  j>erson  to  certain  bonds  in  which  he 
held  an  interest,  by  the  terms  of  which  he  in 
effect  transferred  all  his  interest  in  the  bonds 
to  such  claimant  and  acknowledged  him  as 
the  owner  thereof,  and  never  assumed  to 
rescind  the  contract  or  restore  the  consider- 
ation, his  administrator  and  heirs  are  bound 
bv  his  acts,  and  cannot  question  the  validity 
of  the  agreement,  or  recover  any  interest  in 
the  bonds.    (Jones  v.  Tallant,  90  Cal.  386.) 

196.  Where  contract  of  deceased  is  of  execu- 
tory nature,  and  his  personal  representative 
can  fairly  and  sufficiently  execute  all  the 
deceased  could  have  done,  he  may  do  so  and 
enforce  the  contract,  and  is  bound  to  complete 
the  contract,  and  if  he  does  not  may  be  made 
to  pay  damages  out  of  the  estate.  (McCann 
V.  Fennie,  100  Cal.  647.) 

197.  M.  sold  to  H.  a  tract  of  land  in  a  city, 
divided  into  lots,  and  was  to  receive  ninety 
thousand  dollars  therefor,  together  with  one- 
half  of  the  profits  over  ninety  thousand  dollars 
which  H.  might  receive  from  a  sale  of  the  lots. 
The  agreement  was  in  writing,  which  recited 
that  the  le«tl  title  to  the  lots  was  outstanding 
in  S.,  and  H.  was  to  purchase  it  from  S.  M. 
afterwards  assigned  this  contract  to  Moore  as 
security  for  his  debt  to  Smith,  and  also  con- 
veyed the  land  to  Moore,  to  be  neld  by  Moore 
in  trust,  subject  to  the  agreement  with  H. 
M.  died  leavmg  a  will,  and,  after  his  death, 
Moore,  out  of  money  belonging  to  the  estate, 
paid  8.  and  obtained  his  deed  for  a  part  of 
lots,  and  H.  and  Moore  then  conveyed  these 
]ots  to  N.  Held,  that  the  executor  of  the  will 
of  M.  could  not  maintain  an  action  for  a 
reconveyance  to  the  estate  of  the  lots  sold  to 
N.,  but  must  sue  H.  and  Moore  for  an  ac- 
counting, and  that,  in  a  proper  case,  the 
balance  due  the  estate  misht  be  decreed  to 
be  a  lien  on  the  lots  sold  N.  (Stewart  v. 
Nevins,  60  Cal.  276.) 

Cited  67  Cal.  841 ;  distinguished  81  Cal.  832. 

Enforcement  of  contracts  of  deceased  per- 
sons.   See  Specific  Performance,  IV,  2. 
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Death  of  vendor  before  completion  of  deed. 
Bee  Vendor  and  Vendee,  XHi. 

Fraudulent  conveyance,  executor  may  at- 
tack.   See  Fraudulent  OonveyanoeB,  III,  2. 

Vendor's  lien  enforceable  against  adminis- 
trator of  grantee.  See  Vendor  and  Vendee, 
823,326. 

iinforcemment  of  trust  against.  See  Trusts 
and  Trustees,  VIII. 

Demand  of  i^rf  ormanoe  of  trust.  See  Stat- 
ute of  Limitations,  170. 

Executor  cannot  plead  statute  where  de- 
cedent could  not.  See  Statute  of  Limitations, 
176. 

6.  Contracts,  Validity  of;   Executor,  When 

Bound  by. 

198.  Administrator  has  no  power  to  make 
contract  with  attorney  to  give  nim  interest  in 
the  i)roperty  of  the  estate  as  compensation 
for  his  services  in  recovering  it.  CEstate  of 
Page,  67  Cal.  238. ) 

Cited  63  Cal.  95 ;  72  Cal.  842. 

199.  Contract  by  which  an  executor  agrees 
to  pay  to  another  all  the  money  over  a  certain 
sum  for  services,  by  way  of  commission  for 
obtaining  a  purchaser  for  property  sold  by 
order  of  the  probate  court,  is  against  public 

Sslicy  and  void.   (Danielwitz  v.  Sheppard,  62 
al.  339,  cited  62  Cal.  343. 81  Cal.  610 ;  Daniel- 
witz v.  Sheppard,  62  Cal.  342.) 

200.  A  contract  by  an  executrix  with  third 
persons,  who  have  full  knowledge  of  the  facts, 
that  they  shall  buy  the  personal  property  oz 
the  estate  at  a  probate  sale  thereof  for  her 
account  and  risk,  and  advance  the  purchase 
price,  and  that  she  will  pay  them  a  percent- 
age on  the  amount  of  the  purchase,  and  also 
on  the  amount  of  resales  by  them,  is  unlawful 
and  void  because  in  aid  of  an  act  expressly 
prohibited  by  law,  and  because  it  is  contrary 
to  the  policy  of  express  law,  without  regard  to 
any  beneficial  result  to  the  estate;  and  an 
indorser  of  a  note  given  to  such  third  person 
by  the  executiix  in  pursuance  of  sucn  con- 
tract may  defend  against  the  note  in  the 
hands  of  the  payees  as  being  founded  upon  an 
illegal  consideration.  Thornton,  J.,  dissent- 
ing.   (Jones  V.  Hanna,  81  Cal.  607*) 

Cited  93  Cal.  120;  96  Cal.  668. 

201.  Executors  and  administrators  are,  in 
ordinary  cases,  personallv  liable  upon  con- 
tracts made  by  them  in  their  representative 
capacity,  and  supported  by  some  new  con- 
sicteration.  (Estate  of  Page,  67  Cal.  238.) 
Cited  72  Cal.  342. 

Conversion,  executor  selling  personalty  with 
order  is  Kuilty  of.  See  Estates  of  Deceased 
Persons,  277. 

Complaint,  when  sufficient  to  charge  execu- 
tor personally.    See  post,  326. 

Conveyance  by  executor  in  individual 
name.    See  Public  Lands,  696,  et  seq. 

Estoppel  of  executor  by  recitals  m  deed. 
See  Estoppel,  25. 

Convevances  by,  generally.  See  Estates  of 
Deceasea  Persons,  vll. 

f.  Compromise  or  Assignment  by. 

202.  Section  1688  of  the  Code  of  Civil  Pro- 
cedure authorizing  compromises  by  executors 
and  administrators  of  debts  due  the  estate, 


upon  the  approbation  of  the  probate  court, 
was  intended  for  their  protection,  and  is  not 
restrictive  of  their  common-law  powers. 
(Moulton  V.  Holmes,  67  Cal.  337.) 

203.  An  executor  has  authority,  with  the 
approval  of  the  probate  court,  to  compromise 
an  action  for  damages  for  injuriea  resulting  in 
the  death  of  his  testator,  owing  to  the  negli- 
gence of  the  defendant.  (Hart^gan  v.  South- 
em  Pacific  Co.,  86  Cal.  142.) 

204.  Executors  and  administrators  have  the 
legal  right  to  compound  and  dischaige  debts 
due  to  their  testator  or  intestate.    Such  a 

g>wer  belongs  to  all  trustees.    (Moulton  v. 
olmes,  67  Cal.  337.) 
Cited  86  Cal.  144;  89  Cal.  828. 

206.  An  agreement  by  an  administratriz  of 
an  estate  to  accept  in  compromise  and  full 
satisfaction  of  a  judgment  due  the  estate  a 
note  of  the  judgment  debtor  for  a  sum  less 
than  the  amount  for  which  the  judgment  is 
rendered  is  null  and  void,  and  the  note  so 
given  is  without  consideration.  (Siddali  v. 
Clark,  89  Cal.  821.) 

206.  An  administrator  of  an  estate  In  New 
York  has  the  ri^ht  to  assien,  for  a  valuable 
consideration,  a  judgment  obtained  there  by 
the  intestate  in  his  lifetime,  and  a^nst  a 
person  who  has  since  removed  to  this  state. 
(Low  V.  Burrows,  12  Cal.  181.) 

Cited  70  Cal.  410;  81  Cal.  669. 

g.  Mortgage  or  Lease  by. 

207.  A  mortgage  of  property  of  a  decedent, 
executed  by  the  administrator  of  the  estate 

Sursuant  to  an  order  of  the  sui)erior  court, 
uly  made,  under  the  provisions  of  sections 
1577  and  1678  of  the  Code  of  Civil  Procedure, 
which,  after  referring;  to  the  order  of  the 
superior  court  authorizing  its  execution,  re- 
cites that  "the  mortgagor,  pursuant  to  the 
order  last  aforesaid,  mortgages  to  the  mort- 
gagee," sufficiently  cdiows  uiat  the  mortgage 
was  executed  by  the  mortgagor  in  his  char- 
acter as  admimstrator,  in  pursuance  of  law, 
and  the  order  of  the  superior  court  direct- 
ing its  execution.  (Thomas  v.  Parker,  97 
Cfd.  466.) 

208.  An  order  to  show  cause  why  the  real 
estate  of  a  decedent  diould  not  be  mortgaged, 
made  under  the  provisions  of  sections  1677 
and  1678  of  the  Code  of  Civil  Procedure, 
and  which  was  duly  published  as  provided  in 
subdivision  3  of  section  1678  of  the  Code  of 
Civil  Procedure,  is  not  insufficient  because  it 
does  not  direct  or  require  personal  service 
upon  the  minor  heirs.  (Thomas  v.  Parker, 
97  Cal.  466.) 

209.  In  proceedings  for  the  mortgaging  of 
property  ot  a  decedent  by  the  administrator 
of  tne  estate,  under  sections  1677  and  1678  of 
the  Code  of  Cinl  Procedure,  the  appointment 
of  a  f;uardian  ad  litem  of  minor  neirs  is  not 
required.  The  court  which  has  jurisdiction 
to  administer  the  estate  has  iunsdiction  to 
authorize  the  mortgage ;  and  tne  nonappoint- 
ment  of  a  guardian  ad  litem  is,  at  most,  only 
an  irregularity  which,  by  the  terms  of  the 
codcj  cannot  impair  or  invalidate  the  pro- 
ceedings or  the  mortgf^e  given  in  pursuance 
thereof.     (Thomas  v.  Parker,  97  Cal.  466.) 
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Order  aathorizing  mortgage  is  appealable. 
See  Appeals,  160. 

210.  The  administrator  of  the  estate  of  a 
deceased  person  has  authoritjr  to  lease  the 
real  property  of  the  estate  daring  the  period 
of  aaministration ;  any  lease  for  a  definite 
term  being  subject  to  termination  by  final 
distribution  of  the  estate,  and  the  discharge 
of  the  administrator.  (Doolan  v.  McCauley, 
66  Cal.  476.) 

h.  BemoTing  Encumbranoei, 

211.  Administrator  is  to  take  care  of,  man- 
age, and  preserve  the  estate  committed  to 
him ;  but  this  does  not  mean  that  he  is,  at 
diacretion,  to  pay  off  all  encumbrances  resting 
on  the  property  upon  the  notion  tiiat  prop- 
erty may  increase  in  Talue,  and  thereby  a  si>ec- 
ulation  may  be  made  for  the  estate*  (Estate 
of  Knight,  12  Oal.  200.) 

Cited  26  Cal.  61 ;  89  Oal.  188;  72  Cal.  842;  80 
Gal.  173. 

212.  An  administrator  cannot  pay  out  the 
money  of  the  estate  to  remove  an  encum- 
brance from  thejproperty  of  the  estate  which 
debt  the  estate  is  in  no  way  responsible  for. 
(Estate  of  Knight,  12  Cal.  200.) 

213.  If  a  case  should  arise  in  which  a  great 
sacrifice  would  ensue  unless  money  were  paid 
to  discharge  an  encumbrance  it  is  not  impos- 
sible that  a  court  of  chancery  might  order  the 
expenditure  of  the  money  needed  to  remove 
such  encumbrance.  (Estate  of  Knight,  12 
Oal.  200.) 

214.  A  purchase  by  the  administrator  of  a 
mortgage,  for  the  protection  of  the  estate,  may 
be  questioned  by  the  heir  or  others  who  may 
have  an  interest  in  the  estate,  but  not  by  a 
stranger.    (Burnett  v.  Lyford,  93  Cal.  114.) 

215.  Where  an  administrator,  with  the  de- 
sire of  protecting  the  estate,  advances  money 
from  his  own  funds  to  secure  the  transfer  of 
a  mortgage  upon  land  of  the  decedent,  when 
there  are  no  tunds  of  the  estate  in  his  nands, 
and  procures  the  assi|;nment  to  be  made  either 
to  himself  or  to  a  third  partv  for  the  purpose 
of  enabling  him  to  protect  tne  property  from 
a  sacrifice  by  foreclosure  suit  of  the  mort- 
gagee, he  is  actiji^  within  the  line  of  his 
authority  as  administrator,  and  his  act  must 
be  construed  as  within  the  exercise  of  his 
duties  as  such  administrator  rather  than  as  a 
"purchase"  of  the  claim  for  his  own  benefit 
within  the  meaning  of  section  1617  of  the 
Code  of  Civil  Procedure.  (Burnett  v.  Lyford, 
93  Cal.  114.) 

216.  Where  notes  and  mortgages  were  exe- 
cuted by  a  husband  and  wife  upon  the  sepa- 
rate prox>er^  of  the  wife  to  secure  the  debts  of 
the  husband,  the  administrator  of  the  two  es- 
tates of  the  deceased  husband  and  wife  is 
justified  in  procuring  an  assignment  of  the 
notes  and  mortgages  to  a  third  j^rson,  for  the 
protection  of  the  estates  and  m  foreclosing 
the  same,  so  as  to  compel  a  successor  of  the 
husband's  estate  to  pay  that  portion  of  the 
mortgage  which  in  equity  devolves  upon  him 
to  discharge.    (Burnett  v.  Lyford,  93  Cal.  114.) 

217.  The  administrator,  in  the  absence  of 
special  authority,  must  administer  the  estate 
as  he  finda  it,  paying  taxes  and  other  .neces- 


sary expenses,  and  doing  such  other  acts  as 
are  necessary  to  preserve  it  as  left.  He  can- 
not advance  monev  to  remove  encumbrances 
unless  his  intestate  was  bound  to  pay  the 
money.    (Estate  of  Knight,  12  Cal.  200.) 

218.  If  an  administrator  advance  money  to 
pay  off  a  mortgage  debt  upon  land  for  which 
the  estate  is  not  liable,  because  the  estate  has 
a  junior  mortgage  upon  the  same  land,  and  in 
order  to  relieve  the  laud  from  tlie  older  mort- 
gage and  let  in  the  younger  mortgage  of  the 
estate,  and  a  loss  thereby  ensues,  uie  probate 
court  cannot  allow  him  in  his  account  for  any 
portion  of  the  loss  sustained  by  the  advance- 
ment thus  made.  (Tompkins  v.  Weeks,  26 
Cal.  60.) 

219.  If  there  is  a  debt  due  the  estate  of  a  de- 
ceased person,  secured  by  a  mortgage  on  land, 
and  another  pereon  has  a  prior  mort^pge  on 
the  same  land,  and  the  administrator,  m  good 
faith,  and  under  the  belief  that  the  land  is 
worth  the  amount  due  on  boUi  mortgages, 
forecloses  the  mortgage  owned  by  the  estate, 
and  bids  in  the  land  for  the  amount  due  on 
both  mortj^ages,  and  advances  the  money  to 
pay  the  prior  mortgage,  or  uses  money  of  the 
estate  for  that  purpose,  the  probate  court 
cannot  allow  him  in  his  account  a  credit  for 
the  money  lost  by  the  purchase  if  the  land 
proves  to  be  of  less  value  than  the  amount 
paid  to  dischaive  the  prior  mortgage.  If  the 
lands  thus  purchased  are  regards  as  assets  of 
the  estate  the  loss  cannot  be  determined 
until  sold  by  order  of  the  probate  court.  If, 
however,  the  creditors  and  heirs  repudiate 
the  purchase,  and  charge  the  administrator 
with  the  entire  amount  paid,  the  land  will  be- 
long to  the  administrator.  (Tompkins  v. 
Weeks,  26  Cal.  60.) 

Cited  46  Cal.  669;  8  Utah,  235. 

i.  Consenting  to  Laying  Out  of  Highway. 

220.  Administrator,  as  such,  has  no  power 
to  bind  heirs  by  consenting  to  a  proceeding 
under  the  provisions  of  the  Political  CJode  for 
laying  out  a  highwav  over  the  lands  of  the 
estate,  by  which  such  heirs  are  divested  of 
their  estate  in  the  lands.  (Rush  v.  McDer- 
mott,  60  Cal.  471.) 

221.  The  consent  of  an  administrator  to  the 
laying  out  and  openine  a  highway,  under  the 
provisions  of  the  Political  Code^  across  the 
land  of  the  estate,  confers  no  nsht,  and  is 
void.    (Rush  V.  McDermott,  60  C^l.  471.) 

Power  of,  to  sign  netition  for  bpeninie 
streets.    See  Streets,  72. 

J.  Duty  on  Bequest  for  Accumulation. 

222.  Where  an  executor  was  appointed  by 
the  will  of  the  testator  as  a  trustee,  to  invest 
a  sum  of  money  in  trust  for  the  testator's 
son^  and  to  allow  the  increase  to  accumulate 
until  the  son  should  attain  majority,  when 
the  sum,  and  the  increase  thereof,  was  to 
be  paid  him.  and  in  the  next  clause  of  the 
will  the  resiaue  of  the  estate,  after  the  pay- 
ment of  debts,  was  given  to  the  executor,  in 
trust,  to  ^y  the  interest  thereon,  and  so  much 
of  the  principle  as  might  be  necessary  to  the 
widow  of  the  testator,  for  her  support  and  for 
the  support  and  education  of  his  son,  the  ex- 
penditure by  the  executor  of  a  large  sum  for 
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the  erection  of  a  building  upon  proj^rty  be- 
longing to  the  estate,  the  rents  of  wmch  were 
paia  to  the  boy's  mother  for  their  support, 
cannot  take  the  place  of  the  inyestment  first 
directed  to  be  made  and  accumulated  for  the 
benefit  of  the  son,  or  excuse  the  failure  of  the 
executor  to  make  such  inyestment.  (Estate 
of  Moore,  95  Cal.  84.) 

223.  Where  the  executor  failed  to  procure 
an  order  to  distribute  the  sum  of  three  thou- 
sand dollars  in  legal  tender  notes,  devised  to 
him  as  trustee  in  trust  for  investment  and 
accumulation  of  interest,  and  made  no  invest- 
ment thereof,  but  used  the  monev  in  his  own 
business  for  many  years,  he  is  cnaigeable  in 
his  final  account  with  the  teQuc  of  the  le^ 
tender  notes  in  gold  at  the  time  when  the  m- 
vestment  should  have  been  made,  with  inter- 
est on  such  value,  and  cannot  be  charged  with 
the  difference  between  the  face  amount  of  the 
legal  tender  notes  and  their  value  in  gold,  and 
interest  on  the  face  amount  of  the  notes.  (Es- 
tate of  Moore,  95  Cal.  34.) 

k.  Duty  on  Contest  of  Administration. 

224.  Executor  cannot  litigate  claim  of  one 
legatee  as  against  another  at  the  expense  of 
the  estate.    (Estate  of  Marrey,  65  Cal.  287.) 
Cited  66  Cal.  181 ;  73  Cal.  282;  80  Cal.  626;  93 

Cal.  573;  10  Mont.  425. 

Duty  of  executor  to  maintain  will  on  peti- 
tion for  revocation.  See  Whetton,  in  re,  98 
Cal.  203. 

225.  Where  executor  incurs  expenses  in  lit- 
igating will  under  which  he  administers,  he 
is  not  personally  chargeable  therefor,  even  if, 
through  the  mistake  of  his  counsel  in  a  mat- 
ter of  unsettled  practice  at  the  time,  they 
were  lost,  when  they  might  probably  have 
been  collected  from  the  contestant,  but  they 
will  be  allowed  to  him  as  expenses  of  admin- 
istration.   (Abila  V.  Burnett,  33  Cal.  658.) 

226.  Until  a  wiU  has  been  admitted  to  pro- 
bate, or  probate  has  been  denied,  the  court 
has  no  power  to  appropriate  l^e  funds  of  the 
estate  to  aid  either  the  proponent  or  contest- 
ant ;  and  an  order  directing  a  special  adminis- 
trator to  pay  a  specified  sum  out  of  the  funds 
of  the  estato  for  counsel  fees,  witness  fees, 
and  other  expenses  to  be  incurred  bv  an  exec- 
utor in  proposing  the  will  for  prooate,  and 
opposing  a  contest  of  the  will,  is  void,  and 
will  be  annulled  upon  certiorari.  (Henry  v. 
Superior  Court,  93  Cal.  569.) 

227.  It  is  no  part  of  the  duty  of  an  adminis- 
trator to  contest  the  probate  of  a  will,  and 
the  fees  paid  an  attorney  at  law  for  services 
in  such  contest  are  not  a  proper  charsje  against 
the  estato.    (Estate  of  Parsons,  65  Cal.  240.) 

228.  An  executor  cannot  represent  either 
side  in  a  contest  respecting  the  nghts  of  dif- 
ferent claimants  to  the  distribution  of  the  es- 
tate, and  consequently  is  not  entitled  to  an 
allowance  for  fees  paid  to  an  attorney  for  his 
services  in  resisting  the  claim  of  a  pretermit- 
ted heir.  (Estate  of  Jessup,  80  Cal.  625.) 
Cited  93  Cal.  573. 

229.  The  appellant  was  appointed  adminis- 
trator of  the  deceased,  but  the  order  was 
afterward  reversed  on  appeal.  Held,  that 
he  was  not  entitled,  upon  accounting,  to  an 
allowance  for  attorney's  fees  and  costs  ex- 


pended by  him  in  the  contest.     (Estate  of 
Barton,  55  Cal.  87.) 

290.  Upon  a  contest  for  the  administration 
the  estate  certeinly  should  not  bear  the  ex- 
pense of  the  losing  party ;  and  the  question 
stated,  but  not  decided,  whether  it  should 
bear  the  expense  of  the  winning  party.  (Es- 
tate of  Barton,  55  Cal.  87.) 

Costs  on  contest  of  probate  of  will.  Bee 
Wills,  X,  9.  i. 

Counsel  fees  on  contest  of  probate  of  will. 
See  Wills,  X,  9,  i. 

Executor  cannot  litigate  claim  of  one  heir 
against  another.  See  Estates  of  Deoeaaed 
Persons,  485. 

1.  Claims  of  Against  Estate. 

231.  An  administrator  who  is  personally  in« 
terested  in  a  daim  against  the  estate  is  dia> 
qualified  from  acting  upon  it.  (Estate  of 
Hill,  67  Cal.  238.) 

232.  The  only  difference  between  the  claims 
of  an  executor  or  administrator  and  those  of 
other  creditors,  as  to  their  presentation  after 
publication  of  notice,  is  that  the  latter  must  be 
presented  to  both  the  executor  or  administra- 
tor and  the  probate  judge,  and  the  former  only 
to  the  judge.  (Estete  of  Taylor,  10  Cal.  482. ) 
Cited  16  Cal.  434. 

233.  The  period  within  which  the  presen- 
tation must  be  made  is  the  same  in  both  cases. 
(Estate  of  Taylor,  10  Cal.  482.) 

234.  An  executor  or  administrator  holding 
a  debt  against  the  estate  of  the  deceased  can- 
not pay  nimself  and  claim  a  credit  when  he 
has  never  presented  his  claim  for  allowance 
to  the  proDate  judge.  The  statute  requires 
claims  against  the  estate  to  be  presented  in 
accordance  with  its  directions,  whether  the 
claims  be  held  by  executors  and  administra- 
tors or  by  other  creditors  of  the  deceased ;  and, 
if  not  so  presented  within  ten  months  from 
publication  of  notice  for  presentation,  they 
are  barred.    (Estate  of  Taylor,  16  Cal.  434.) 

235.  Money  received  by  an  executor  belong- 
ing to  the  estate  is  held  oy  him  in  his  official 
capacity  as  such  executor,  while  a  debt  due 
him  as  a  creditor  of  the  decedent  is  due  to 
him  in  his  individual  capacity ;  and  the  fact 
that  he  has  in  his  hands,  as  executor,  more 
money  belonging  to  the  estate  than  the 
amount  of  his  claim  does  not  entitle  him  to 
treat  it  as  an  offset  to  his  <daim,  or  prevent 
him  from  making;  the  affidavit  required  by 
section  1494  of  the  Code  of  Civil  procedure 
"that  there  are  no  offsete  to  the  same,  to  the 
knowledge  of  affiant."  (Estate  of  Hilde* 
brandt,  92  Cal.  438.) 

236.  An  unauthorized  appropriation  by  an 
administrator  of  the  funds  of  the  estate  cannot 
be  made  the  basis  of  a  claim  by  him  againat 
the  estate.  •  (Estate  of  Hill,  67  Cal.  288.) 

Executor  is  chargeable  with  the  amount  of 
his  own  note.    See  post,  373. 

Claim  of  executor  when  lost  bv  laches.  See 
Estates  of  Deceased  Persons,  840. 

(jlaim  due  to  executor  must  be  presented. 
See  Estates  of  Deceased  Persons,  72. 

m.  Purchase  of  Property  of  Estate  by. 

287.  An  administrator  of  the  estate  of  a  de- 
oeaaed  person  who  induces  the  heir  of  the 
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decedent,  br  repiegentationB  false  in  fiict, 
though  made  without  any  fraudulent  intent, 
to  convey  to  hhn  his  interest  in  the  estate, 
and  afterwards  procures  the  interest  to  be  dis- 
tributed to  himself,  becomes  an  involuntary 
trustee  for  the  heir.  (Wingerter  t.  Winger- 
ter,  71  Gal.  105.) 

238.  If  an  administrator  forecloses  a  mort- 
gage given  to  his  intestate  upon  land  on 
wmch  there  is  a  prior  mortgage,  and  at  the 
sheriff's  sale  becomes  the  purchaser  at  a  sum 
too  small  to  satisfy  costs  and  both  mortgages, 
the  court,  on  the  settlement  of  his  account, 
should  not  charge  him  with  the  amount  of  the 
mortgage  debt  and  stipulated  interest,  but 
with  the  amount  of  his  oid,  less  the  sum  paid 
by  him  for  costs  and  to  satisfy  the  former 
mortgage  and  with  lesal  interest  thereon. 
(Estate  of  Mimer.  46  Gal.  564.) 

239.  If  a  person  procures  himself  to  be  ap- 
pointed administrator  of  an  estate,  and  at  a 
sale  of  the  property  of  the  estate  purchases 
the  same  through  a  third  person,  who  pavs 
no  money,  and  agrees  to  hold  the  title  for  tne 
administrator,  the  sale  is  a  fraud  on  the  heirs, 
and  such  third  person,  and  all  who  buy  from 
him  with  notice,  hold  the  property  in  trust 
for  the  heirs.  (Bcott  y.  Umbarger,  41  Gal. 
410.)   . 

240.  If  the  administrator  of  an  estate  makes 
a  sale  of  land  belonging  to  the  estate,  under 
an  order  of  the  probate  court  procured  by 
him,  and  at  the  sale  becomes  the  purchaser 
through  another  person,  who  takes  and  holds 
the  lesal  title  in  trust  for  the  administrator, 
and  a&erwards  conveys  it  to  him,  the  heir  re- 
tains such  an  equitable  interest  in  the  land  as 
is  assif^nable,  and  the  assignee  may  maintain 
an  action  funiinst  the  administrator  to  enforce 
a  trust.    (Boyd  y.  Blankman,  29  Gal.  19.) 

2il.  If  an  administrator  becomes  a  pur- 
chaser, through  another  person,  of  the  land 
of  the  estate  sold  b^  him  the  heirs  of  the  in- 
testate may  have  him  declared  a  trustee,  and 
compel  him  to  convey  the  land  to  them. 
(Guerrero  v.  Ballerino,  48  Gal.  118.) 

242.  Real  estate  of  a  decedent  was  sold  by 
the  executor  under  order  of  court,  and  subse- 
i|iientlir  and  prior  to  the  report  and  confirma- 
tion of  sale  the  executor  bought  from  the 
ponshaser,  and  the  deed  from  the  purchaser 
to  the  executor  was  made  after  the  confirma- 
tion of  sale.  Held,  that  the  executor,  at  the 
instance  of  the  heirs,  should  be  decreed  to  be 
a  trustee  for  the  heirs,  and  this,  although  no 
understandins  was  had  between  the  executor 
and  the  purdiaser  prior  to  the  sale,  and  al- 
though the  land  brought  a  fair  price.  (O'Gon- 
Bor  T.  Flynn,  57  Gal.  293.) 

Oited  n  Gal.  110;  73  Gal.  159. 

243.  If  an  administrator  becomes  a  pur- 
chaser, through  another  person,  of  land  of  the 
estate  sold  by  him  under  an  order  of  the  pro- 
bate court  the  heir  retains  the  equitable  title, 
and  his  deed  conv^s  such  equitable  title, 
while  the  legal  title  is  vested  in  the  adminis- 
trator who  holds  it  in  trust.  (Boyd  v.  Blank- 
man.  29  Gal.  19.) 

Oited  44  Gal.  114;  73  Gal.  159;  81  Gal.  516, 
519,  520,  523;  17  Nev.  183. 

214.  In  such  case  the  deed  of  the  heir  con- 


veys the  e<iuitable  title,  and  his  deed  is  evi- 
dence of  his  intention  to  disaffirm  the  sale. 
(Boyd  V.  Blankman,  29  Gal.  19.) 

245.  If  an  administrator,  at  his  own  sale, 
made  under  an  order  of  tne  probate  court, 
buys  the  land  of  the  estate  through  another 
person  the  sale  is  not  void,  but  only  voidable 
at  the  election  of  the  heirs  or  other  persons 
interested  in  the  estate,  who  may  have  the 
sale  set  aside  and  the  administrator  declared 
a  trustee.     (Boyd  v.  Blankman,  29  Gal.  19. ) 

246.  Gase  stated  where  the  evidence  shows 
that  an  administrator,  through  another  per- 
son, was  the  purchaser  at  the  sale  of  the  in- 
testate's land,  made  by  himself,  and  where 
the  finding  of  the  court  below  that  the 
administrator  was  not  the  real  purchaser  is 
set  aside  as  being  not  sustained  by  the  evi- 
dence. (Guerrero  v.  Ballerino,  48  Gal.  118.) 
Oited  73  Gal.  159 ;  11  Mont.  278. 

247.  0.,  an  administrator,  made  a  contract 
in  writing  to  sell  certain  land  of  the  estate, 
by  the  terms  of  which  the  purchaser  was  to 
reconvey  to  him,  personally,  part  of  the  land 
sold  (being  the  land  in  controversy) ;  and  the 
contract  having  been  consummated  hy  a  judi- 
cial sale,  the  purchaser,  after  receiving  his 
deed  from  0.  as  administrator  reconveyed  to 
him  personally  the  land  in  controversy.  Af  ter- 
waras,  in  an  action  against  G.,  an  attachment 
was  levied  upon  the  land  conveyed  to  him. 
and  the  land  was  sold  under  execution  and 
the  defendant  became  the  purchaser ;  but  in 
the  mean  time — intermediate  the  attachment 
and  the  judgment — G.  conveyed  to  the  plain- 
tiffs, who  wnere  coheirs  with  him  of  the  de  • 
ceased,  an  undivided  fifteen-sixteenths  of  the 
land,  being[  the  proportion  corresponding  to 
them  as  heirs.  In  an  action  by  them  to  quiet 
title  to  the  fifteen-sixteenths  of  the  land  con- 
veyed to  them  the  court  found  the  above 
facts,  and  that  defendant  purchased  with 
notice  of  the  plaintiffs'  rights.  Held,  0.  took 
the  legal  title  of  the  land  conveyed  to  him  (to 
the  extent  of  an  undivided  fifteen-sixteenths), 
in  trust  for  the  plaintiffs;  and  the  attach- 
ment and  execution  sale  were  of  his  interest 
only,  and  did  not  affect  the  rights  of  the 
plaintiffs.     (Be  Gelis  v.  Porter,  59  Gal.  464. ) 

248.  An  administrator  has  a  perfect  right 
to  purchase  from  one  to  whom  a  probate  sale 
has  been  made,  after  he  has  ceased  to  be  an 
administrator,  and  the  administration  has 
been  closed,  and  there  is  nothing  irregular  or 
improper  upon  the  face  of  such  purchase. 
(Bums  V.  Adams,  96  Gal.  664.) 

249.  Where  it  appears,  in  an  action  to  quiet 
title  to  land,  that  the  land  in  contest  origi- 
nally belonged  to  the  estate  of  a  decedent, 
and  that  one  of  the  defendants,  as  adminis- 
tratrix of  the  estate,  sold  the  property  at  pro- 
bate sale  to  another  person,  who,  after  the 
administration  had  dosed,  reconveyed  it  to 
her,  but  the  complaint  contains  only  the  aver- 
ments usually  employed  in  an  action  to  auiet 
title,  and  does  not  aver  fraud,  or  the  facts 
sought  to  be  proved,  evidence  that  the  pur- 
chaser at  the  probate  sale  bought  the  prop- 
erty at  the  instance  and  for  the  use  and  bene- 
fit of  the  administratrix,  and  that  the  deed 
afterwards  made  by  the  purchaser  to  the  ad- 
ministratrix was  in  pursuance  of  a  precon- 
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oerted  a^preement  between  the  two,  bj  which 
the  adminifltTatriz  was  to  have  the  property, 
is  properly  exdnded,    (Burria  y.  Adama,  v6 


.) 


260.  Where  an  administrator  at  hia  own 
sale  becomes  the  purchaser  through  another 
person  of  land  of  the  estate,  there  are  strong 
reasons  for  holding  that  the  relation  of  trustee 
and  cestui  aue  trust  is  not,  by  the  fact  of  the 
sale,  shiftea  from  the  land  to  the  proceeds  of 
the  sale,  but  that  the  administrator  remains 
a  trustee  as  to  the  land  until  Uie  heir  affirms 
the  sale.    (Boyd  y.  Blankman,  29  Cal.  19.) 

251.  In  action  to  set  aside  purchase  at  an 
administrator's  sale  made  in  behalf  of  one 
forbidden  to  purchase,  by  reason  of  his 
fiduciary  relations  toward  the  estate,  eyi- 
dence  of  other  purchases  by  the  defendants 
jointly  is  competent  where  the  transactions 
seem  to  be  connected.  (Tracy  y.  Craig,  66 
Cal.  91.) 

252.  There  should  be  accounting  decreed  be- 
tween executor  and  heirs,  and  the  former 
should  be  credited  with  the  price  paid  by  the 
purchaser  and  the  amounts  paid  for  necessary 
repairs,  taxes,  and  insurance,  and  for  builo- 
ings  eracted  by  him,  and  he  should  be  charged 
with  rents  ana  yalue  of  use ;  but  if  the  cost  of 
the  buildings  exceeds  the  rent  and  yalue  of 
use.  then  the  executor  should  not  be  credited 
with  such  cost,  but  should  be  allowed  to  re- 
moye  the  buildings ;  all  balances  to  bear  legal 
interest,  with  annual  rests.  (O'Connor  y. 
flynn,  67Cal.  293.) 

,    Purchaser  of  mortgage  for  protection  of  es- 
tate.   See  ante,  VI,  3,  n. 

Purchase  of  properW  by  executor  refusing 
to  qualify.    See  ante,  in. 

n.  Authority  to  Represent  Ward. 

263.  If  administrator  is  also  guardian  of  in- 
fant heir  the  two  positions,  so  far  as  gjeneral 
uses  are  concerned,  are  not  necessarily  in- 
compatible. (Townsend  y.  TaUant,  83  C^. 
45.) 

254.  If,  howeyer,  under  the  Probate  Act  of 
1851  the  administrator  was  also  guardian  of 
an  infant  heir,  and  as  administrator  at- 
tempted to  diyest  the  title  of  the  heir  by  a 
sale,  under  an  order  ot  the  probate  court,  of 
land  to  pay  debts  of  the  intestate,  his  position 
was  hostile  to  the  heir,  and  in  such  proceed- 
ing he  could  not  represent  the  heir,  but  a 
guardian  ad  litem  should  haye  been  appointed 
to  watch  the  interests  of  the  heir.  (Town- 
send  y.  Tallant,  33  Cal.  45. ) 

255.  Executor,  upon  settlement  of  final  ac- 
count, is  not  in  position  to  represent  his  ward 
as  guardian  at  the  trial  of  an  issue  as  to  her 
title  to  property  claimed  to  belong  to  the  es- 
tate, his  two  positions  of  trust,  as  executor 
and  guardian,  being  in  direct  antagonism 
upon  the  question  of  property  rights  inyolyed 
in  the  proceeding,  and  tne  probate  court  has 
no  jurisdiction  to  quiet  the  title  of  the  estate 
to  uie  property  as  aeainst  the  ward.  The  ex- 
ecutor could  not  be  heard  upon  appeal  from 
an  order  assuming  to  (^uiet  such  titie  if  it  were 
not  for  his  prospectiye  personal  liability  in 
one  or  the  other  of  the  estates.  (Estate  of 
Haas,  97  Cal.  232.) 


Representing  different  sides  ofeontroyer^f 
or  adyerae  interests.    See  poet,  Vu,  2. 

o.  Discretion  Under  Will;  Obeying  Verbal 

Instructions* 

256.  A  testator,  by  his  will,  after  deyising  a 
certain  annuity  to  nis  sister  during  her  life, 
directed  that,  ii  it  were  necessary  for  her  care 
and  comfort,  his  executors  should  pay  to  her, 
or  expend  for  and  on  her  behalf,  such  further 
sums  as  they,  in  their  discretion,  might  deem 
proper.  The  persons  who  were  appointed 
executors  were  also  appointed  the  guardiana 
of  the  estate  of  the  testator's  minor  child,  the 
residuary  l^tee  under  the  will.  Held,  that, 
after  the  distribution  of  the  estate,  the  per- 
sons appointed  as  executors  had  discretion  to 
increase  the  annuity  out  of  the  estate  of  the 
residuary  legatee.  (Elmer  y.  Gray,  73  Cal. 
283.) 

257.  Where  a  testator,  in  his  will,  proyided 
that  "before  any  distribution  be  made  there 
shall  be  {Nirted  out  from  the  neat  stock  which 
at  my  decease  may  be  found  fourteen  hundred 
head  of  large  cattle,  which  shall  be  sold  by  my 
executors,  and  their  product  shall  be  inyested 
by  them  according  to  the  instructions  which  I 
haye  giyen  to  them,  of  the  fulfillment  whereof 
they  snail  haye  to  giye  account  to  Qod  alone," 
ana  ''I  declare  that,  besides  what  has  been 
already  expressed,  I  made  a  secret  bequest  to 
my  said  son  Joaquin,  whidi  my  executors 
shall  giye  him  to  understand  according  to  my 
instructions  when  they  may  deem  it  conyen< 
ient" ;  and  the  executors,  in  obedience  to  an 
order  of  court,  answered  tiiat  the  instructions 
giyen  them  were  yerbal,  and  to  the  effect  that 
this  clause  of  the  will  referred  to  a  son  of  the 
testator  \  that  they  were  to  giye  these  cattle  to 
this  son  if  and  when  they  saw  fit,  and  that  the 
obligation  so  to  do  was  merely  moral,  held, 
that  the  son  has  no  claim  upon  the  estate 
which  he  or  his  creditors  can  enforce ;  that  it 
is  a  mere  matter  of  conscience,  and  not  a  l^al 
obligation.  (Sparks  y.  De  La  Guerra,  18  GaL 
676.) 

268.  Bill  filed  by  a  jud^paent  creditor  of  J., 
upon  order  of  court  permitting  it,  against  de- 
fendant as  executors.  Bill  ayers  that  the  will 
of  deceased  **  directed,  by  written  or  oral  in- 
structions," the  executors  to  sell  certain  cat- 
tle and  retain  the  proceeds  for  the  use  and 
benefit  of  J.,  after  nrst  discharging  his  then 
debts.  That  it  also  declared  that  he,  the 
testator,  had  made  a  secret  assignment  for 
J.,  which  the  executors  would  carry  into  effect 
according  to  his  instructions  when  con- 
yenient.  Bill  charses  that  defendants  haye 
not  sold  the  cattle,  out  haye  conyerted  them 
to  their  own  use.  Held,  that  a  demurrer  was 
properly  sustained ;  that  a  pleading  must  be 
taken  most  strongly  against  the  pleader,  and 
that  there  is  no  law  giying  effect  to  an  oral 
instruction  of  a  testator  as  a  will,  or  {Mirt  of  a 
will,  and  that  the  creditor  of  J.  can  haye  no 
more  rights  than  J.  himself.  (Sparks  y.  De  la 
Guerra,  14  Cal.  108.) 
Cited  18  Cal.  678. 

259.  At  most  J.  is  only  a  l^^tee,  and  the 
executors  the  trustees  of  the  legacy.  And  the 
bill,  not  stating  that  the  estate  is  settled  nor 
that  the  proi>erty  or  the  money  is  not  neoee- 
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my  to  pay  off  debts  or  ezpenaes  of  adminis- 
tntioii,  nor  that  J.  would  De  entitled,  before 
Unal  settlement,  to  bis  legacy,  without  ten- 
doiing  a  refunmns  bond,  cannot  be  main- 
tained.  (Sparks  y.De  la  Guerra,  14  Gal.  106.) 

yn.  AetlOBS  by  and  Afalnst* 

/.  ActioM  bf. 

a.  Right  of  Action. 

200.  An  action  will  lie  in  fayor  of  the  ad- 
minifltrator  of  an  estate  against  tJie  executors 
of  a  deceased  administrator  of  the  same  estate 
to  recover  the  proceeds  of  a  life  insurance 
policy  upon  the  life  of  the  intestate,  and  the 
yalue  of  other  personal  property  of  the  estate. 
collected  by  the  deceased  administrator  and 
not  accounted  for  to  the  estate.  (Gurran  y. 
Kennedy,  89  Gal.  98.) 

261.  Administrator  of  deceased  husband 
cannot  maintain  any  claim  asainst  surviving 
wife  in  relation  to  property  claimed  by  her  as 
her  separate  property  wnich  the  deceased 
husband  could  not  have  successfully  asserted 
inhiaUletime.  (Peck  v.  Brummagim,  31  Gal. 
440.) 

2fi2.  Under  our  statute  an  executor  may 
maintain  an  action  for  tresiNiss  committed 
upon  the  real  estate  of  his  testator  in  his  life- 
time.   (Haight  v.  Green,  19  Gal.  118.) 

263.  An  administrator  has  a  special  prop- 
erty in  the  personalty  of  the  estate  which  en- 
ables him  to  bring  trover  to  recover  its  value 
when  converted.  (Ham  v.  Henderson,  50  Gal. 
367.) 

264.  An  administrator  may  bring  an  action 
of  trover  in  his  own  name  to  recover  the  value 
of  personal  property  belonging  to  the  estate 
tortionaly  taken  after  the  death  of  the  in- 
testate and  before  letters  were  issued.  (Ham 
V.  Henderson,  60  Gal.  367.) 

265.  The  administrator  may  maintain  an 
action  lor  the  wronsful  convenion  of  the  per- 
sonal estate  of  the  aeceased  intermediate  the 
death  and  issuance  of  letters.  (Jahns  y. 
Nolting.  29  Gal.  507.) 

Cited  Si  Gal.  360. 

266.  Sach  action  may  be  maintained  against 
one  who  has  embesiled  or  alienated  the  per- 
sonal estate  of  the  deceased  without  the  aid 
of  section  116  of  the  Probate  Act;  and  said 
section  does  not  giye  a  new  right  of  action, 
but  merely  increases  the  damages.  (Jahns 
V.  Nolting,  29  Gal.  507.) 

267.  Section  116  of  the  Probate  Act  does 
not  afford  the  exclusive  remedy  for  embex- 
^ng  and  alienating  the  personal  estate  of  the 
deoowed  intermediate  the  death  and  grant  of 
letters.     (Jahns  v.  Nolting,  29  (3al.  507.) 

268.  Executors  may  institute  an  action  for 
the  recovery  of  timber  cut  and  removed  from 
the  estate,  under  the  general  authority  con- 
ferred upon  them  by  the  statute.  No  special 
authorisation  from  the  probate  court  is  req- 
uisite in  such  cases.  (Ualleck  y.  Mixer,  16 
Gd.  574.) 

Gited  78  Gal.  842;  100  (3al.  510. 

269.  Administrator  may  bring  action  to 
quiet  title  to  real  estate  which  belonged  to 
his  decedent.  6uch  action  may  be  brought 
by  any  one  who  has  the  right  of  possession 
sgainst  any  one  who  claims  an  estate  or  in- 


terest adverse  to  such  right.    (Pennie  v. 
dreth,  81  Gal.  127.) 

270.  An  administrator,  by  our  statute,  be* 
ing  entitled  to  possession  of  the  real  estate  of 
the  deceased,  may  maintain  ejectment.  (Gur- 
tis  V.  Herrick,  14  Gal.  117.) 

271.  The  Mexican  nation  made  a  grant  of 
land  to  P.,  which,  after  the  cession  of  Gali- 
fornia  to  the  United  States,  was  confirmed 
by  decree  of  the  board  of  land  commissioners, 
from  which  an  appeal  was  taken  to  the  United 
States  district  court.  Pending  the  appeal  P. 
died,  leaving  a  will.  An  order  was  made  in 
the  United  States  court,  on  petition  of  the 
heirs  of  P.  and  the  executors  of  the  estate, 
substituting  the  heirs  in  the  proceedings  in 

Elaoe  of  P.,  and  the  court  then  confirmed  the 
md  to  the  heirs,  and  it  was  surveyed,  and 
the  survey  approved.  Subsequently  E.  was 
appointed  administrator  with  the  "will  an- 
nexed. Held,  that  the  legal  title  was  in  the 
heirs,  and  that  the  administrator  could  not 
maintain  an  action  to  recover  possession  of 
the  same.  (Emeric  v.  Penniman,  26  Gal.  119.) 
Gited  30  Gal.  807;  81  GaL  439;  46  Gal.  204; 
51  Gal.  467. 

272.  Administrator  has  no  power  to  bring 
suit  to  enforce  trust  and  to  compel  a  con- 
veyance of  land  to  himself.  (Janes  v.  Throck- 
morton, 57  Gal.  368.) 

273.  An  administrator  cannot  maintain  an 
action  to  recover  personal  property  belonging 
to  the  estate  after  he  has  ceased  to  be  admin- 
istrator of  the  estate.  (Affierbach  v.  Mc(^v- 
em,  79  Gal.  268.) 

Administrator  represents  title  of  deceased 
at  his  death.    See  ante,  130. 

Defendant  cannot  question  plaintiff's  posses- 
sion.   See  ante,  139. 

Right  of  action  on  decedent's  contract.  See 
ante.  VI,  8,  d. 

Who  cannot  daim  that  action  is  stale.  See 
ante,  5. 

Executor  suing  in  both  individual  and  rep-, 
resentative  capacity.    See  Parties,  13. 

Executor  may  sue  on  insurance  policy 
when.    See  Insurance,  216. 

Action  by  executor  to  set  aside  fraudulent 
conveyance,  when  to  be  brought.  See  Statute 
of  Limitationn,  284. 

Suit  by  executor  to  foreclose  mortgage,  note 
of  deoeaent  cannot  be  set  off.  See  Setoff,  7, 
etsec[. 

Sumg  on  account.    See  Accounts,  14. 

Right  to  sue  for  contribution.  See  Surety- 
ship, 172,  et  se^. 

Right  of  action  for  death.  See  Damages, 
56 1  Segligenoe,  V,  1. 

Executor  of  deceased  ootenant  may  join  in 
action  by  tenant  in  common.  See  Ootenancy, 
154,  et  se<|. 

Replevin  against  purchaser  from  agent 
alter  death.    See  Agency,  398. 

Executor  of  joint,  lessor  has  no  action  for 
breadi  of  covenant.  See  Landlord  and  Ten- 
ant, 70. 

Bar  of  executor  how  affects  heir.  See 
Statute  of  Limitations,  Y,  4. 

b.  Pleadings;  Parties. 

274.  When  a  party  sues  as  executor  the 
complaint  must  contain  the  proper  allegatlDns 
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to  show  that  he  ifl  entitled  to  sue  in  that 
capacity.    (Barfleld  t.  Price,  40  OaL  535.) 
Oited  48  Gal.  460;  67  Gal.  992. 

276.  In  an  action  by  an  executrix  the  aver- 
ments in  the  complaint  of  the  official  capacity 
of  the  plaintiff  are  mere  surplusage,  and  may 
be  disregarded.  (Lewis  y.  Adams,  70  Gal. 
403.) 

276.  One  in  the  possession  of  personal  prop- 
erty as  administrator  can  bring  an  action  m 
his  own  name  against  a  wrongdoer  for  its 
wrongful  conyersion  without  setting  forth  in 
the  complaint  his  official  and  representatiye 
capacity.  An  allegation  in  the  complaint 
that  the  plaintiff  sues  as  administrator  is  sur- 
plusage.   (Munch  y.  Williamson, 24  Gal.  167.) 

277.  It  is  not  good  ground  of  demurrer  that 
it  does  not  sufficiently  appear  upon  the  face 
of  the  complaint  that  the  plaintiff  has  the 
legal  capacity  to  sue  as  special  administrator. 
That  omission  can  only  be  taken  advantage  of 
by  answer  if  the  complaint  does  not  show  on 
its  face  that  the  special  administrator  had  not 
the  legal  capacity  to  sue.  (Miller  y.  Luco,  80 
257.) 

Gited  87  Gal.  460. 

278.  When  a  complaint  in  ejectment  by  an 
administrator  contains  no  allegations  as  to  his 
representative  capacity  the  use  of  words  in 
the  title  of  the  cause  snowing  his  official  ca- 
pacity, without  the  word  "  as"  will  be  re- 
garded as  mere  descriptio  personsd,  and  will 
create  no  uncertainty  or  ambiguity.  The  alle- 
gations of  the  complaint  show  whether  the 
action  is  brought  by  or  against  a  person  en 
autre  droit.  (Burling  y.  Thompkins,  77  Gal. 
257.) 

279.  The  allegation  in  a  complaint  that  the 
plaintiff  "  is  the  dul^r  qualified  and  acting  ex- 
ecutrix of  the  last  will  and  testament  of  J.  F., 
deceased,"  is  not  a  sufficient  averment  of  her 
official  character.  Accordingly,  the  complaint 
on  this  ground  held  insufficient  on  general  de- 
murrer. (Judah  y.  Fredericks,  67  Gal.  889.) 
Gited  77  Gal.  189;  9  Mont.  248. 

280.  In  pleading  the  facts  showing  the 
capacity  of  an  administrator  to  sue  it  is  suf- 
flcoent  to  aver  the  facts  constituting  his  ap- 
pointment under  a  petition  for  letters  in  the 
superior  court  by  an  order  of  that  court  duly 
given  and  made,  and  his  qualifications  and 
the  issuance  of  letters  under  such  appoint- 
ment, without  averring  the  facts  giving  juris- 
diction of  the  superior  court.  (Munro  y. 
Pacific  Goast  etc.  (>>.,  84  Gal.  616.) 
ated96Gal.605. 

281.  An  averment  that  letters  of  adminis- 
tration upon  the  estate  of  a  decedent  **  were 
issued  by  the  superior  court  of  the  county  of 
Alameda  to  this  plaintiff,  who  duly  qualified 
as  the  administrator  of  said  estate,  and  en- 
tered upon  the  dischartre  of  his  duties  as  such 
administrator,"  is  a  sufficient  averment  of  the 
representative  capacity  of  the  plaintiff  to  sus- 
tam  a  judgment,  in  the  absence  of  a  demurrer 
to  the  complaint.  (McOutcheon  v.  Weston, 
65  Gal.  37.) 

282.  An  allegation  that  on  a  certain  date  a 
decree  was  duly  given  and  made  in  a  specified 
court,  upon  which  letters  of  administration 
upon  the  estate  of  a  deceased  person  named 


were  issued  to  the  party  plaintiff  or  defend- 
ant, and  that  he  duly  <;[ualified  and  entered 
upon  the  discharffe  of  his  duties  as  such  ad- 
ministrator, and  nas  ever  since  been  and  now 
is  the  duly  qualified  and  actingadministrator, 
etc.,  is  sufficient.  (Wise  y.  Hogan,  77  Gal. 
184.) 

283.  A  complaint  in  an  action  brought  by 
an  administrator^  who  has  been  appointed 
after  the  resignation  of  a  former  administra- 
tor, is  sufficient  if  it  avers  the  issue  of  letters 
to  the  former  administrator,  that  he  qualified 
and  entered  upon  the  discharge  of  the  trust, 
that  he  resigned,  and  his  resignation  was  ac- 
cepted by  the  probate  court,  and  that  the 
plaintiff  was  afterwards  appointed  adminis- 
trator, and  qualified,  and  that  letters  were 
issued  to  him.    (Lucas  v.  Todd,  28  Gal.  182.) 

284.  A  complaint  averring  that  plaintiffs 
were  duly  appointed  executors  of  the  last  will 
and  testament  of  the  deceased,  and  have  ever 
since  been  such  executors,  and  as  such  have 
been  ever  since  in  the  jKjSsession  of  the  prem- 
ises, is  not  demurrable  on  the  specific  ground 
that  it  does  not  show  l^at  plaintiffs  are  the 
executors  of  F. ,  or  have  any  authority  to  main- 
tain the  action,  though  it  is  subject  to  other 
objections.  The  complaint  should  state  the 
death  of  F.,  his  leaving  a  last  will  and  testa- 
ment, the  appointment  therein  of  the  plain- 
tiffs as  executors,  the  probate  of  the  will, 
the  issuance  of  letters  testamentary  thereon 
to  the  plaintiffs,  and  their  qualification  and 
entry  upon  the  discharge  of  their  duties  as 
executors.  (Halleck  v.  Mixer,  16  Gal.  674.) 
Gited  28  Gal.  660;  100  Gal.  610. 

286.  A  complaint  alle^ng  that  the  testator 
was  seised  and  possessed  of  certain  premises 
at  the  time  of  his  death,  on  the  19th  of  July, 
1866,  and  that  the  plaintiffs  were  appointed 
the  executors  of  his  last  will  and  testament, 
without  averring  in  direct  terms,  either  pre- 
viously or  subsequently,  the  fact  of  the  testa- 
tor's death,  or  that  he  left  a  last  will  and 
testament,  is  defective  as  a  pleading.  (Hal- 
leck V.  Mixer,  16  Gal.  674.) 
Gited  48  Gal.  450. 

286.  Averment  in  pleading  that  a  will  was 
**  probated  by  the  superior  court*'  is  equiva- 
lent to  an  averment  that  the  will  was  admit- 
ted to  probate  l^  the  judgment  of  the  superior 
court.  (Riddelf  y.  Harrell,  71  Gal.  264.) 
Gited  77  Gal.  189. 

287.  Where  a  complaint  in  ejectment  by  an 
executrix,  after  setting  forth  the  will,  its  pro- 
bate,^ and  the  issuance  of  letters,  averred  that 
by  virtue  thereof  she,  as  executrix,  possessed 
herself  of  the  real  estate  of  the  testator,  and 
that  she  ever  since  has  been  and  is  the  owner, 
seised  in  fee,  of  an  estate  of  inheritance 
therein,  both  as  such  executrix  and  as  heir  at 
law.  and  is  entitled  to  the  possession  thereof, 
held,  a  sufficient  averment  of  seisin  and  rig^ht 
of  possession  in  her  capacity  of  executrix. 
(Salmon  v.  Wilson,  41  Gal.  696.) 

Gited  3  Utah,  331. 

288.  A  complaint  in  ejectment  by  an  execu- 
tor is  not  necessarily  defective  because  it  fails 
to  allege  any  title  in  the  testator,  as  neither 
the  legal  title  nor  the  right  of  possession  may 
have  been  in  him  at  his  death,  and  yet  both 
may  have  been  afterwards  acquir^  by  the 
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ezeentor  m  each.  (Salmon  ▼•  Wilaon,  41  Oal. 

S89.  In  an  action  of  trover  brooffht  bj  an 
adminiatratQr  to  recover  the  value  of  x>er80Qal 
propertv  belonging  to  the  estate  and  converted 
Dv  the  defendtuit,  an  averment  in  the  com- 
plaint that  the  estate  owned  and  poasesBed 
the  property  is  equivalent  to  an  averment 
that  the  adminiatrator  owned  and  poooooood 
it.    (Ham  v.  Hendersoni  50  Oal.  867.) 

290;  A  complaint  in  replevin,  alleging  that 
F.  was  aeised  and  poneaaed  of  certain  prem« 
laea  at  the  time  of  hia  death,  that  the  plain- 
tiffs were  appointed  the  executors  of  his  last 
idll  and  testament,  and  ever  since  their  ap- 
pointment have  been  in  the  possession  of  the 
premisea,  that  certain  persons,  whose  names 
are  not  designated,  entered  upon  the  same 
withoat  authority,  and  cut  down  timber 
growing  thereon,  to  the  amount  of  about  three 
hnn<hred  cords ;  that  the  defendant  afterwards 
also  entered  upon  the  nremisee,  without  au- 
thority, and  removed  the  wood  thus  cut,  and 
still  detains  it  from  the  plaintiffs,  that  they 
have  demanded  the  possession  of  the  same  from 
him,  and  that  he  refuses  to  deliver  it  to  them, 
to  their  damage  of  eleven  hundred  dollars, 
the  alleged  value  of  the  wood — sufficiently 
shows  plaintiffs'  ownership  of  the  wood. 
(Halleck  V.  Mixer,  16  Oal.  574.) 

291.  The  averments,  in  such  complaint,  of 
**  unlawful  and  wron^ul,"  as  applied  to  the 
entry  upon  the  premises  and  the  cutting  down 
of  the  timber,  and  to  his  removal  and  deten- 
tion of  the  same,  may  be  stricken  out  as  sur- 
plusage.   (HaUeck  v.  Mixer,  16  Oal.  574.) 

292.  In  an  action  by  an  administrator  to  es- 
tabli^  a  trust  in  land,  and  to  compel  a  con- 
veyance, the  complaint  in  effect  alleged  that 
plaintiff's  intestate  under  the  pre-emption 
uws  became  entitled  in  his  lifetime  to  enter 
the  land  in  controversy,  but  it  was  not  al- 
leged that  the  intestate  left  any  heirs,  it  was 
held  that  a  demurrer  to  the  complaint  was 
properly  sostained*  (Elliott  v*  Figg,  59  Oal. 
117.) 

Cited  67  Oal.  172. 

293.  A  general  denial  in  an  answer  to  an 
unverified  complaint  by  an  administrator  in 
an  action  to  quiet  title  puts  in  issue  the  plain- 
tiff's title  and  position  as  administrator,  and 
a  demurrer  to  such  answer  cannot  properly  be 
SQStained.    (Fennie  v.  Hildreth,  81  Oal.  127.) 

294.  If  an  administrator  brings  an  action 
agsinst  a  former  administrator  of  the  same  es- 
tate and  his  sureties,  and,  in  his  complaint, 
states  Uie  proceedings  resulting  in  the  ap- 
pointment of  the  former  administrator,  his 
removal,  and  the  appointment  of  the  plaintiff, 
and  then  avers  that  the  former  administrator 
was  afterwards  cited  to  render  an  account,  and 
rendered  one ;  and  that  the  court  settled  the 
account,  and  rendered  a  final  decree,  in  which 
it  found  that  he  was  indebted  to  the  estate  in 
a  sum  named;  and  the  defendants,  in  their 
answer,  den  v  that  there  had  been  a  final  set- 
tlement of  tne  accounts,  or  that  a  final  decree 
had  been  entered  in  the  probate  court  upon 
such  settlement,  the  denials  are  sufficient  to 
defeat  a  motion  for  judgment  on  the  pleadings, 
even  if  the  denials  are  coupled  with  an  alle- 
gation that  an  appeal  to  the  supreme  court 


has  been  taken  from  the  only  decree  rendered. 
(Oraig  V.  Bateman,  49  Oal.  71.) 

Oomplaint  in  suit  to  quiet  title  to  estate  of 
decedent.    See  Quieting  Title,  111. 

Right  of  possession  may  be  shown  under 
what  denial.    See  Ejectment,  315. 

295.  A  debt  due  to  the  intestate  is  person- 
alty, and  does  not  descend  to  the  heir  like 
realty,  but  vests  in  the  administrator,  who  has 
the  sole  right  to  maintain  actions  to  collect  the 
same,  and  it  is  error  to  join  the  heir  as  plain- 
tiff with  the  adminis^tor  in  an  action  to  en- 
force its  collection.  (Grattan  v.  Wiggins,  23 
Oal.  16.) 

296.  A  patent  issued  to  an  administrator 
vests  the  feffal  title  in  him,  and  entitles  him 
to  recover  the  premises  in  his  own  name  in  an 
action  of  ejectment.  Whether  this  legal  title 
is  held  in  trust  for  others  is  not  a  proper  sub« 
ject  of  inquiry  in  such  action.  (Burling  v. 
Thompkins,  77  Oal.  257.) 

Parties.    See  ante,  107. 

Parties  in  action  to  quiet  title  to  estate.  See 
ante,  1^;  Quieting  Title,  86,  et  seq. 

Heirs  as  parties  in  ejectment.  See  Eject- 
ment, 168. 

c.  Evidence ;  Instructions ;  Judgments ;  Find- 
ings. 

297.  Under  our  statute  an  administrator 
can  only  establish  his  official  character,  when 
denied,  by  the  production  of  his  letters  with 
the  oath  of  office  annexed,  or  of  a  certified 
copy  of  the  record  thereof,  made  according  to 
the  requirements  of  section  seventy-two  of  the 
Probate  Act.  (Estate  of  Hamilton,  34  Oal. 
464.) 

298.  Where  plaintiff  avers  he  is  administra- 
tor in  fact  of  the  intestate,  and  tliis  is  not 
denied  in  the  answer,  no  further  proof  of  plain- 
tiff's right  to  sue  is  requisite.  (liening  v. 
Gtould,  13  Oal.  598.) 

299.  Upon  a  complaint  by  an  administratrix 
alleging  that  certam  prox>erW  was  owned  by 
the.  decedent  at  the  time  of  his  death,  and 
that  the  defendant  thereafter  wrongfully  con- 
verted the  same  to  his  own  use,  the  plaintiff 
is  not  entitled  to  a  recoverv  without  proof  of 
such  ownership.    (Orill  v.  Doyle,  53  Oal.  713.) 

Witnesses  in  actions  by  or  against.  See  Wit- 
nesses, y,  6. 

800.  In  suit  by  an  administrator  against  de- 
fendant for  conversion  of  the  property  of  the 
estate,  under  the  one  hundred  and  sixteenth 
section  of  the  statute  to  regrulate  the  settle- 
ment of  estates,  the  proof  as  to  right,  or 
title,  or  possession  of  plaintiff  and  the  tak- 
ing or  interference  by  defendant  being  con- 
flicting, it  is  error  to  mstruct  the  jury  that  a 
mere  demand  on  the  defendant,  and  refusal 
by  him  to  surrender  the  property,  charged 
him  with  a  conversion.  (Beckman  v.  MclGiy, 
14  Oal.  260.) 

Oited  29  Oal.  512. 

Trover  by,  instructions,  presumption  as  to. 
See  Appeals,  2886. 

801.  If  the  complaint  in  an  action  for  the 
wrongful  conversion  of  personalty  alleges  that 
the  defendant  embezzl^,  alienated,  and  con- 
verted to  his  own  use  the  personal  estate  of 
the  deceased,  and  prays  for  double  damages, 
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the  plaintiff  is  entitled  to  xeoover  doable 
damaMB  if  the  proofo  sustain  the  allegation ; 
but  if  the  proofs  of  such  conyersion  fail  to 
show  that  it  took  place  intermediate  the  death 
and  the  grant  of  letters,  the  plaintifTs  re- 
covery should  be  as  in  an  ordinary  action  of 
trover.    (Jahns  v.  Nolting,  29  Cal.  507.) 

Motion  by  to  set  aside  judgment.  Bee 
Judgments,  652. 

Default  admits  administrator's  title.  See 
Default,  12. 

Right  of  legal  representatives  to  relief 
against  default.    See  Default,  IX,  7. 

802.  A  finding  that  on  a  certain  day  letters 
of  administration  of  the  estate  of  the  intes- 
tate were  issued  in  ^e  superior  court  to  the 
plaintiff,  and  that  said  letters  have  not  since 
been  revoked,  is  a  sufficient  finding  upon  the 
issue  as  to  whether  an  order  of  said  court  was 
duly  given,  made,  and  entered,  appointing 
the  plaintiff  administrator  of  the  estate  of 
the  deceased.  (Curran  v«  Kennedy,  89  Gal. 
98.) 

d.  Compelling  Action  by. 

80S.  Person  whose  claim  against  estate  has 
been  disallowed  by  the  administratrix,  and 
for  the  establishment  of  which  as  a  claim  an 
action  is  pending  and  undetermined,  is  not  a 
creditor  within  the  meaning  of  section  1590 
of  the  Code  of  C^vil  Procedure,  providing  for 
the  compelling  of  a  suit  by  an  executor  or  ad- 
ministrator of  an  estate  to  set  aside  a  fraud- 
ulent conveyance  on  application  of  creditors. 
(Ohm  V.  Superior  Court,  85  Cal.  545.) 

Order  allowing  creditor  to  use  name  of  ex- 
ecutor.   See  Certiorari.  89. 

2.  R^pr—ttting  Dhhnnt  8ide9  of  Contnwoff 
or  Ad¥oroo  Intorooto. 

804.  Action  instituted  by  party  on  one  side 
for  individual  rights,  against  herself  as  admin- 
istratrix of  her  husband's  estate,  is  irregular, 
and  should  not  be  upheld.  (Norton  v.  Walsh, 
94  Cal.  564.) 

805.  Inability  of  administratrix  to  appear 
as  one  of  number  of  parties  plaintiff,  and  also 
as  party  defendant,  oy  reason  of  the  antago- 
nism of  her  interests  in  the  two  capacities,  can 
be  obviated  by  complyinff  with  section  382  of 
the  Code  of  Civil  Procedure,  regulating  the 
joiner  of  parties  in  interest,  and  the  smng  or 
defending  of  one  or  more  for  the  benefit  of 
all.    (Byrne  v.  Byrne,  94  Cal.  576.) 

306.  Administratrix  is  disqualified  to  repre- 
sent interest  of  heirs  and  creditors  in  an 
action  in  which  she  is  plaintiff  or  co-plaintiff 
adverse  to  the  interests  of  the  estate;  and 
it  is  necessary  for  her,  in  prosecuting  such 
action,  to  make  all  creditors  of  the  estate,  as 
well  as  all  heirs,  parties  to  the  action.  (Byrne 
v.  Byrne,  94  Cal.  576.) 

Mortgagee  as  administrator,  action  by 
assignee  to  foreclose.    See  post,  Yll,  8,  a. 

Authority  of  executor  to  represent  ward. 
See  ante,  Vl,  8,  n. 

3.  Aetiono  Agafnst 
a.  Right  of  Action;  When  Barred. 

Action  to  compel  accounting.     See  post, 

vm,  1. 


Action  on  decedent's  cointraeli*  Bm  ante^ 
VI,  8,  d. 

807.  No  action  can  be  maintained  against 
administrator  as  inch  that  is  founded  upon 
malfeasance,  or  misfeaaanoe,  or  lor  a  tort* 
(Eustace  v.  Jahna,  88  Cal.  8.) 
Cited  67  OaL  282. 

308.  The  general  right  to  ene  an  admini^ 
trator  being  taken  away  by  the  state  the 
declaration  must  bring  the  case  within  the 
exception,  so  as  to  give  the  ooort  iinriadi6tion, 
(Ellissen  v.  Halleck,  6  Cal.  886.) 

809.  Action  on  street  assessment  may  be 
maintained  agunst  executor  of  an  estate, 
although  the  heirs  of  the  decedent  are  in  fact 
the  owners  of  the  land  assessed.  The  heira 
are  not  necessary  parties,  and,  if  originally 
joined  as  defendants,  the  action  may  be  die* 
missed  as  to  them,  and  judgment  rendered 
against  the  executor.  (Parker  v.  Bemal,  66> 
Cal.  118.) 

Cited  72  Cal.  281. 

810.  Assignee  of  mortgage  cannot  maintain 
action  of  forecloeure  against  the  estate  of  a 
deceased  person  of  which  the  mortgagee  ia 
the  administrator,  if  the  assignment  of  the 
mortgage  was  made  lor  the  sole  purpoee  of 
having  the  mortgage  foreclosed  for  the  benefit 
of  the  mortgagee.  If  such  an  action  ia 
brought,  and  uie  mortgaoee,  after  oeaaing 
to  be  the  administrator,  is  substituted  as 
plaintiff  in  place  of  the  assignee,  the  statute 
of  limitations  will  mn  asainat  the  mortgage 
debt  until  the  date  of  the  subBtitntioa. 
(Brown  v.  Mann,  71  Cal.  192.) 

811.  Under  section  1572  of  the  Code  of  Civil 
Procedure  one  having  an  estate  of  inherit- 
ance in  land  fraudulently  sold  bjr  an  exec- 
utor or  administrator,  may  maintain  an 
action  against  him  to  recover  double  the 
value  of  the  land  sold;  but  that  section  does 
not  authorixe  an  action  against  the  suretiee 
on  his  official  bond.  (Weme  v.  Stotham,  67 
Cal.  245.) 

812.  The  fact  that  the  widow  of  the  de- 
ceased openly  asserts  that  she  will  commenoe 
legal  proceedings  against  the  executors  aa 
trustees  under  the  will,  to  comx>el  them  to 
pay  her  out  of  the  trust  estate  a  considerable 
sum  of  money,  does  not  give  to  other  bene- 
ficiaries of  the  trust  a  cause  of  action  against 
the  widow  or  the  executors.  (Dougherty  ▼» 
Bartlett,  100  Cal.  496.) 

813.  An  executor  who  takes  i>ossession  of 
assets  belonging  to  the  estate  ia  a  trustee 
thereof,  and  the  trust  not  being  barred  by  the 
statute  of  limitations,  the  fact  that  a  note 
and  mortgage  given  to  his  co-executors  for 
the  amount  received  appears  to  be  barred 
by  the  statute  is  not  available  as  a  defense^ 
to  the  foreclosure  of  the  mortgage  in  an  action 
by  the  co-executors  a«iinst  his  personal  repre- 
sentatives.   (Fox  V.  Tay,  89  Cal.  339.) 

Action  against  for  specific  performance^, 
when  baned.  See  Specific  Performance^ 
52,  et  seq. 

Action  of  fordble  entrv  will  not  lie  against^ 
See  Forcible  Entry  and  Unlawful  Detainer,. 
34. 

Delinquent  tax,  action  against  execator  lor*. 
See  Taxation,  XII,  4,  g. 
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Biaeutor  m  party  in  action  on  street  asaess- 
ment.    See  Streets,  653. 

Qaniishment  of  by  creditor  of  distributee. 
See  Attachments,  271. 

Sxecator  is  subject  to  attachment  for  con- 
tempt.   See  Ck>ntempt,  14. 

Oondemnation  proceeding  may  be  brought 
against  executrix.    See  Eminent  Domain,  8. 

Suspension  of  power  of,  effect  on  limitation. 
See  Executions,  12. 

Actions  against,  limitation  of,  effect  of 
amendment  of  complaint*  See  Statute  of 
limitations^  807. 

Death,  effect  of  on  running  of  statute  of 
limitations.  See  Statute  of  Limitations,  IK,  6. 

Running  of  statute  fiending  administration. 
See  Statute  of  Limitations,  IX,  6. 

b.  Jurisdiction  Over. 

814.  Jurisdiction  of  district  courts  over  ex- 
ecutors. The  district  courts  may,  in  certain 
cases,  have  jurisdiction  to  order  an  executor  to 
conyey  lanos.  (Cutter  t.  Caruthers,  48  Oal. 
178.) 

315.  Probate  courts  have  no  jurisdiction  to 
enforce  trust  by  compelling  an  administrator 
to  convey  property,  by  him  held  in  trust,  to 
the  heirs  of  the  intestate,  and  to  account  for 
its  rents  and  profits.  Actions  to  enforce  such 
trusts  must  be  brousht  in  the  district  courts. 
(Haverstick  v.  Trudel,  51  Oal.  481.) 
Cited  51  CaL  438;  distinguished  58  Cal.  419. 

c.  Parties. 

310.  li  the  attorney  be  the  executor  of  the 
will  of  the  iMUty  deceased,  though  it  were 
admitted  that  he  became  executor  before  the 
probate  of  the  will,  yet  he  will  not  become  a 
party  to  the  suit  until  he  is  made  so  in  due 
torn.    (Judson  v.  Love,  85  Cal.  488.) 

817.  In  actions  upon  joint  and  several  con- 
tracts  or  obligations,  an  administrator  cannot 
be  joined  witii  the  survivor,  because  the  one 
is  joined  de  bonis  testatoris,  and  the  other  de 
bonis  propriis.  (May  v.  Hanson,  6  Cal.  842.) 
Cited 60ol.  79. 

818.  In  cases  of  joint  and  several  contracts, 
an  administrator  cannot  be  joined  with  the 
survivor.  (Humphreys  v.  Crane,  5  Cal.  178.) 
ated  8  Cal.  643;  5  Col.  79. 

Executor  as  a  necessary  party.  See  ante, 
184. 

In  action  on  street  assessment  against  ex- 
ecutor.   See  ante,  309. 

Personal  representatives  as  parties  in  fore- 
closure.   See  Mortgap^,  XIX,  7,  b,  F. 

Parties  in  suit  against,  to  quiet  title.  See 
Quieting  Title,  88,  et  seq. 

d.  Pleading;  Summons. 

819.  Where  a  party  is  sued  as  administra- 
tor the  complaint  must  all^e  the  appoint- 
ment of  an  administrator,  and  that  the  party 
sued  was  acting  in  that  capacity,  otherwise 
the  judgment  would  not  be  binding  on  the 
estate  ot  the  intestate.  (Barfield  v.  Price,  40 
Cal.  535.) 

320.  In  an  acUon  against  an  executor  or 
administrator  the  complainant  need  not  al- 
y^  the  facts  showing  how  the  defendant 
became  invested  with  his  representative 
duyracter;  an  allegation  that  he  is  the  execu- 
Cau  VmwgT,  You  II.— 79 


tor  or  administrator  is  sufficient*    (Wise  ▼• 
WUliams,  72  Cal.  544.) 
Cited  98  C^al.  805. 

321.  Where  the  complaint  in  an  action 
against  an  executor  contains  several  causes  of 
action  separately  stated  an  aU^tion  show- 
ing the  defendant's  representative  character 
need  not  be  contained  in  each  count*  One 
such  allegation  at  the  conclusion  of  the  com- 
plaint is  sufficient.     (Moseley  v.  Heney,  88 

822.  The  probate  of  a  will  and  the  execu- 
torship of  a  defendant  who  is  sued  as  such 
executor  are  sufficiently  averred  in  a  com- 
plaint which  alleges  the  fact  and  date  of  death 
of  the  testator  leaving  a  will  in  which  the 
defendant  was  named  as  executor,  the  fact 
and  date  of  the  filing  of  the  will  by  the  ex- 
ecutor in  the  office  of  the  clerk  of  the  superior 
court,  together  with  his  petition  for  the  pro- 
bate thereof,  and  for  letters  testamentary, 
and  that  upon  proceedings  duly  had  in  said 
court  said  will  was  duly  admitted  to  probate 
upon  a  specified  date,  whereupon  letters  tes- 
tamentarvwere  ordered  to  issue  to  him,  upon 
his  qualifyin|{  as  required  by  law,  and  that 
he  duly  qualified  as  such  executor,  and  let* 
ters  testamentary  were  thereupon  issued  to 
him  at  a  date  specified,  and  that  ever  since 
he  has  been,  and  now  is,  the  duly  qualified 
and  acting  executor  of  the  said  will.  (Kirsch 
V.  Derby,  98  Oal.  802.) 

323.  The  action  was  brought  by  a  surviving 
husband  against  the  executors  of  the  last  will 
of  his  deceased  wife  to  recover  certain  money 
claimed  to  have  been  community  property, 
and  secretly  used  bv  the  wife  as  her  own  sep- 
arate property.  The  complaint  alleged  an 
indebtedness  of  the  estate  of  the  decedent, 
and  that  a  claim  for  the  same  had  been  pre- 
sented to  the  defendants  as  executors,  and  by 
them  rejected.  Held,  that  the  allegation  of 
the  presentation  of  the  claim  was  material. 
(Rowland  v.  Madden,  72  Cal.  17.) 

824.  In  an  action  brought  by  a  distributee 
against  an  executor  to  recover  the  value  of 
land  allotted  to  the  plaintiff  under  a  decree 
of  distribution  the  complaint  alleged  that  by 
the  decree  it  was  adjudged  that  the  defendant 
came  into  possession  of  the  land  in  question 
as  executor,  and  was  chargeable  with  the 
same,  and  that  he  be  charsed  with  it;  but 
further  alleged,  in  effect,  Uiat  prior  to  the 
rendition  of  the  decree  the  land  had  been  lost 
to  the  estate  through  the  negligence  of  the 
defendant,  by  an  lulverse  possession  of  in- 
truders for  more  than  five  years.  Held,  (1) 
that  the  complaint  stated  a  good  cause  of  ac- 
tion; and  (2)  that  it  did  not  rest  upon  the 
last-mentioned  averment,  but  was  based  on 
the  decree  of  distribution,  and  (being  in  due 
time  after  the  decree)  that  the  action  was  not 
barred.    (Wheeler  v.  Bolton,  54  Oal.  302.) 

325.  A  complaint  by  the  surviving  husband 
of  a  testatrix  against  the  executor  of  his  de- 
ceased wife,  alleging  that  as  such  executor  he 
has  received  from  a  savings  bank  a  sum  of 
money  *'  to  and  for  the  use  of  and  belonging 
to  the  plaintiff,''  which  the  defendant  has 
refused  to  pay  to  the  plaintiff  upon  demand, 
states  sufficient  facts  for  a  personal  judgment 
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affainflt  the  ezecaior.     (Kinch  y.  Derby,  98 
aj.602.) 

320.  Where,  in  an  action  uainst  an  ad- 
miniatrator,  tne  complaint  is  founded  on  an 
infltnunent  alleged  to  have  been  execated  by 
the  inteetate,  it  is  not  necessary,  under  the 
statute,  tiiat  the  administrator  should  denv 
the  signature  of  the  intestate  on  oath.  It 
must  1^  proved.    (Heath  y.  Lent,  1  Cal.  410.) 

Denial  by  executor  on  information  and  be- 
lief.    See  rleading  and  Practice,  303. 

Complaint  improperly  unites  causes  ol  ac- 
tion^ Wnen.    See  post,  vil,  8,  g. 

Ejectment  agamst  cross-complaint  alleging 
fraudulent  conveyance.    See  Ejectment,  S3. 

327.  It  seems,  though  not  authoiitatiyely 
decided,  that  a  misdescription  of  an  adminis- 
trator as  "executor"  in  the  summons  and  en- 
try of  default,  in  an  action  to  enforce  a  street 
assessment  against  the  property  of  a  decedent 
will  not  render  yoid  a  judgment  enforcing  the 
assessment  upon  such  property,  as  against  the 
administrator  of  the  estate,  if  the  complaint 
charges  him  as  administrator,  and  the  affida- 
vit of  service  of  summons  shows  that  he  was 
served  as  administrator.  It  seems  that  the 
estate  is  thus  substantially  and  fairly  brought 
into  court  through  its  legal  xepreeentatiye. 
(Lyons  y.  Roach,  64  Oal.  27.) 

Appearance  by.    See  Appeals,  2487. 

e.  Action  bv  Husband  for  Community  Prop- 
erty ;  Against  Administrator  d  Tax.  Col- 
lector. * 

828.  Action  by  husband  to  recover  from  the 
executors  of  his  deceased  wife  moneys  claimed 
to  have  been  community  property  cannot  be 
treated  as  in  the  nature  of  replevin  to  recover 
the  money  as  specific  community  property 
belonging  to  the  plaintifE,  because  neither  the 
money  nor  any  specific  property  or  fund  to 
which  it  could  be  traced  was  shown  to  have 
come  into  the  possession  of  the  defendants. 
(Rowland  y.  Madden,  72  Cal.  17.) 

829.  Where  an  administrator  is  sued  in 
equity  by  the  people  to  compel  him  to  pay  over 
to  the  county  treasurer  money  collected  by  the 
intestate,  as  tax  collector,  he  occupies  the  posi- 
tion of  one  who  takes  possession  without  au- 
thority of  property  belonging  to  another,  and 
may  be  treated  as  a  trustee  **  de  son  tort." 
(People  y.  Hough taling,  7  Cal.  348.) 
Cit^9  Cal.  058,  650;  11  Cal.  350;  31  (3al.  23; 

65  Cal.  86;  57  Cal.  460;  77  Cal.  258. 

830.  Though  administrator  sued  by  people 
for  money  collected  bv  intestate  as  tax  collec- 
tor be  described  in  me  caption  of  the  com- 
plaint as  administrator,  yet  the  facts  show 
that  it  is  not  sought  to  charge  him  as  admin- 
istrator, and  no  relief  is  sought  against  the 
estate.  Held,  that  the  objection  that  he  is  sued 
in  his  representative  capacity  is  untenable. 
(People  V.  Houghtoling,  7  Cal.  348.) 

f.  Evidence;  Judgment;  Interest;  Costs. 

331.  Proof  that  the  intestate  stated  in  his 
lifetime  that  he  did  not  own  any  interest  in 
land,  that  he  had  sold  out,  and  of  his  allowing 
others  to  deal  with  the  land  as  their  own,  is 
not  evidence  sufficient  to  sustain  an  allega- 
tion in  a  complaint  against  the  administrator 
that    the   intestate  executed  and  deliyered 


deeds  of  the  land.    (Thompson  y«  Lgrvoh,  89 

CaL  189.) 

832.  In  an  action  to  compel  the  administra* 
tor  of  the  estate  of  a  deceased  person  to  mak» 
a  written  transfer  of  certain  United  States 
r^;istered  bonds  alleged  to  have  been  given 
to  the  plaintiff  by  the  deceased,  held,  that  the 
evidence  was  sufficient  to  identify  the  bonds 
given  with  those  described  in  the  complaint. 
( Vandor  v.  Roach,  78  CaL  614.) 

Deposition  not  admissible  in  action  against. 
See  Depositions,  77. 

Witnesses  in  actions  by  or  against.  See 
Witnesses,  V,  6. 

Defense  of  want  of  ownership  in  action  on 
note  payable  to.  See  Bills  and  Notes,  857,  et 
seq. 

833.  Jud^ent  in  personam  cannot  be  ren- 
dered against  the  administrator  where  the 
only  cause  of  action  is  the  indebtedness  of  the 
estate  of  the  deceased  to  the  plaintiff.  (Myers 
v.  Mott,  29  Cal.  359.) 

334.  If  a  party  dies  during  the  pendency  of 
an  action,  and  his  executors  are  substituted,  a 
personal  judgment  cannot  be  rendered  against 
them  J  but  the  judgment  must  be  made  ^y- 
able  m  the  due  course  of  administration. 
( Atherton  v.  Fowler,  46  CaL  820.) 
Cited  60  Cal.  601. 

885.  A  judgment  against  an  executor  must, 
on  its  face,  be  made  payable  in  the  due  course 
of  administration.  (Drake  y.  Foster,  52  Osl. 
225.) 

38i3.  A  judgment  against  an  administrator 
for  a  demand  against  the  intestate  should 
provide  for  the  payment  ol  the  same  in  due 
course  of  administration.  (Kelly  y.  Bandini, 
50  Cal.  530.) 

887.  Under  our  system,  a  judgment  against 
an  administrator  is  little,  if  any,  better  than 
an  allowance  bv  him,  and  approval  by  the 
the  probate  judge.  (Wells  y.  Rob4nson,  18 
Cal.  133.) 

888.  A  judgment  against  an  administrator, 
though  in  the  form  ofa  common  money  judg- 
ment by  defacQt,  is  valid,  its  only  effect  being 
to  establish  the  validity  of  the  claim.  (Chase 
y.  Swain,  9  Cal.  130.) 

339.  Where  an  administrator  does  not  set 
up  his  privileges  by  demurrer  or  answer,  but 
suffers  judgment  to  go  by  default,  it  is  a  con- 
fession that  he  is  properly  sued.  (Hentsch  y. 
Porter,  10  Cal.  555.) 

840.  A  joint  judgment  on  a  promissoty  note 
rendered  against  the  administrator  of  a  de- 
ceased maker  and  the  surviving  makers  is 
erroneous  as  to  the  administjrator  if  it  is  not 
made  payable  de  bonis  testatoris,  but  this 
error  doBB  not  invalidate  it  as  to  the  other 
defendants.  (Bank  of  Stockton  y,  Howland, 
42  Cal.  129.) 
Cited  62  Cal.  502;  1  K.  Dak.  470,  471. 

Judgment  against  executor,  form  of.  See 
Suretyship,  91 ;  Estates  of  Deceased  Persons, 
238. 

Personal  judgment  against,  amending.  See 
Judgments,  285. 

Judgment  where  defendant  holds  in  different 
rights,  effect  of.    See  post,  VU,  3,  g. 

Judgment  in  action  to  compel  accounting. 
See  post,  VIII,  1. 
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Judgment  against  executor  subetituted  as 
party.    See  Parties,  121,  et  eeq. 

Enoneous  judgment  against  execntrix  per* 
sonally,  correction.    See  Appeals,  8086. 

Judgment  against  alter  resignation.  See 
ante,§B. 

Deed  under  judgment  agninst  adminia- 
toatar,  effect  agunst  heirs.    Bee  Executions, 

an. 

DoAult  may  be  taken  against  administrator. 

8eeDefanlM> 

841.  Without  an  express  contract  in  writ- 
ing made  by  the  testator,  providing  for  a 
higher  rate  of  interest  than  ten  per  cent  per 
annum,  the  executors  have  no  authority  to 
consent  to  the  entry  of  a  judgment  bearing  a 
greater  rate  of  interest  than  ten  per  cent  per 
annum,  and,  if  they  do  so,  they  should  be 
charged  with  the  excess  of  interest  in  their 
final  account.  (Matter  of  Estate  of  Isaacs,  30 
Oal.  105.) 

342.  Section  1081  of  the  Oode  of  Giyil  Pro- 
cedure does  not  forbid  the  taxation  of  a 
memorandum  of  costs  aeainst  an  executor  in 
an  action  prosecuted  or  defended  by  him,  but 
merely  provides  that  such  costs  must  by  the 
judgment  be  made  chargeable  only  upon  the 
estate,  unless  the  court  directs  the  same  to  be 
paid  by  the  executor ;  and  the  taxation  of  a 
memorandum  of  costs  against  an  executor  is 
not  erroneous  merely  because  it  does  not  ap- 
pear whether  the  costs  are  made  chargeable 
only  upon  the  estate  by  the  judgment  of  the 
court.    (Reay  y.  Butler,  99  Gal.  477.) 

348.  The  taxation  of  a  memorandum  jof 
costs  against  an  executor  does  not  prevent 
the  court  from  directing  in  the  judgment  for 
costs  that  the  same  be  chargeable  upon  the 
estate,  and  the  mere  refusal  of  the  court  to 
strike  out  the  memorandum  of  costs  or  to  re- 
tax  them  does  not  determine  the  form  of  the 
judgment ;  and,  upon  an  appeal  from  the  order 
refusing  to  strike  out  or.retax  the  memoran- 
dum oiooets,  where  there  is  no  judgment  be- 
fore the  appiellate  court,  it  will  not  presume 
that  the  trial  court  has  not  by  its  judgment 
made  the  costs  chargeable  upon  the  estate. 
If,  in  iMCt,  it  has  not,  the  remedy  of  the  ex- 
ecutor is  by  an  appeal  from  the  judgment. 
(Reay  t.  Butler,  99  CaL  477.) 

844.  Executors  and  administrators  are  in- 
dividually responsible  for  costs  recovered 
i^nst  tnem  m  every  case;  but  they  shall 
be  allowed  them  in  their  administration  ac- 
counts, except  when  it  appears  that  the  ac- 
tion has  been  prosecuted  or  resisted  without 
jost  cause.  (Hicox  ▼.  <3raham,  6  OaL  167.) 
CHted  98  OaL  672. 

Finding  in  action  against,  conclusiveness. 
See  Appalls,  2081. 

g.  Where  Executor  Occupies  Double  Rela- 
tion. 

845.  The  defendant,  who  was  an  adminis- 
trator, was  made  defendant  in  the  same  action 
in  his  representative  capacity  upon  a  rejected 
claim  against  the  estate,  and  personally  with 
others,  to  compel  him  and  them  to  transfer 
to  the  estate  property  to  which  they  hadpro- 
cured  the  lc»al  title  through  fraud.  Held, 
two  causes  odTaction  are  improperly  united  in 
the  complaint,  as  to  one  of  which  there  is  a 


misjoinder  of  parties  defendant,  and  as  to  the- 
other  a  failure  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  coupled  with  an  in- 
capacity to  sue.    (Mesmer  v.  Jenkins,  61  CaL 
151.) 

846.  Where  a  survivins  wife  is  sued  solely* 
as  the  executrix  of  her  aeceased  husband,  in 
an  action  to  foredoee  a  mortgage  executed  by 
him,  a  judgment  of  foredoeure  cannot  affect 
the  indiviaual  rights  that  she  has  in  the 
mortgaged  property  as  a  homestead,  notwith- 
stan<ung  in  her  answer  as  executrix  she  seta 
up  the  fiict  of  the  declaration  of  homestead  on 
the  property.  (Stodcton  Building  and  Loan 
Assn.  V.  Chalmers,  75  Oal.  882.) 

847.  Where  an  heir  was  made  a  party  to 
action  to  foreclose  a  street  assessment  mdi- 
vidually,  but  was  not  sued  as  administratrix 
of  the  estate  of  the  decedent,  the  judgment 
rendered  in  the  action  did  not  bind  her  as 
such  administratrix,  but  only  bound  her 
rights  as  heir.  A  judgment  for  or  against  a 
pi^y  in  one  right  does  not  affect  him  when 
acting  in  another  right.  (Wood  v.  Ourran,  99 
Oal.  187.) 

Tin.  Aeeovntlng. 
/•  De/a/;  StatutB  of  UmttationB, 

848.  It  is  the  duty  of  executors  to  account 
within  reasonable  or  statutory  time,  and  a 
neglect  to  account  whidii  results  in  waste  ren- 
ders the  executors  jointly  and  severally  liable, 
the  same  as  in  case  of  failure  to  collect  debts 
before  the  statute  of  limitations  has  run 
against  them.    (Estate  of  Osborn,  87  Oal.  1.) 

849.  The  obligation  of  an  executor  to  ac- 
count is  continuous,  and  does  not  become 
barred  by  the  statute  of  limitationB.  (Estate 
of  Sanderson,  74  Oal.  199.) 

850.  The  judgment  in  an  action  for  an  a^ 
counting  does  not  come  within  the  provisiona 
of  section  1504  of  the  Code  of  Civil  Procedure, 
requiring  a  copy  of  the  judgment  to  be  filed 
among  the  papers  of  this  case,  but,  so  far  at 
least  as  the  enforcement  of  the  payment  it 
directs  against  the  estate  of  the  deceased,  it  is 
to  be  regarded  in  the  light  of  a  decree  of  the 
probate  court  settling  the  account  and  direct- 
mg  payment ;  and  the  failure  of  the  adminis- 
tratrix of  the  administrator  to  make  the 
payment  constitutes  a  breach  of  the  bond,  for 
which  the  sureties  axe  liable.  (Ohaquette  v. 
Ortet,  60  Oal.  594.) 

Delay  in  as  ground  of  removaL  See  ante, 
96. 

Delay  in  acoountinA,  executor  when  charge- 
able with  interest.    See  post^  VIII,  6,  b. 

Accounting  after  resignation,  compelling. 
See  ante,  82-84. 

Action  to  settle  account,  jurisdiction  of  dis- 
trict court  over.     See  Jurisdiction,  81,  et  seq. 

2.  Juriadiction;  Where  Exeeutore  are  Also  Tma- 

teee, 

851.  Under  our  system  the  probate  court 
has  jurisdiction  to  settle  the  accounts  of  an 
administrator  and  to  ascertain  and  determine 
his  liability  to  the  estate.  (Reynolds  v. 
Brumagim,  54  Oal.  254.) 

852.  The  probate  court  has  no  authority  to 
cite  the  administrator  of  an  administrator  to 
settle  the  account  of  his  intestate  with  the 


im 
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esfaitA  of  which  he  was  the  adminiatrator. 
(Both  y.  Lindaey,  44  Cal.  121.) 
Cited6lCal.484. 

S6S.  The  probate  ooort  has  no  jiiri8dicti<m 
to  receive  or  act  opon  an  account  presented 
bf  an  executor  of  an  executor  against  the  es- 
tate of  the  testetor  of  the  deoeiued  executor. 
( Wetzler  v.  Fitch,  62  Cal.  638. ) 
Cited  «5  Cal.  230;  17  Or.  88. 

354.  If  the  real  estate  which  the  testator 
owns  at  the  time  of  his  death  is  devised  by 
will  to  his  children,  and  an  executor  is  ap* 
pointed  with  full  power  to  sell,  and  he  sells 
the  real  estete  ana  converta  it  into  money, 
the  probate  court  has  exclusive  jurisdiction 
to  compel  him  to  account.  (Auguisola  v. 
Amas,  61  Cal.  435.) 

855.  Probate  courte  have  exclusive  jurisdic- 
tion to  compel  an  executor  to  account  for  the 
personal  property  of  the  estete  which  has 
come  into  his  hands,  whether  it  be  such  as 
the  testetor  owned  at  the  time  of  his  death,  or 
the  proceeds  of  other  property  of  the  estete 
sold  Dy  the  executor  under  a  power  in  the 
will,  or  the  proceeds  of  real  estete  owned 
by  the  testetor  and  also  sold  by  the  executor 
under  a  power  in  the  will.  (Auguisola  v. 
Arnaz,  51  Oal.  435.) 
Distinguished  68  Cal.  419. 

866.  When  an  executrix,  who  is  also  one  of 
the  devisees  and  distributees  of  an  estete,  and 
who  has  made  an  assignment  of  her  interest, 
resiflns  her  trust,  and  dies  without  having 
renaered  any  account  or  report,  and  adminis- 
trators have  been  appointed  in  her  stead,  the 
righte  of  Uie  parties  m  interest  cannot  be  de- 
termined in  a  proceeding  by  the  administra- 
tors for  a  settlement  of  their  aocounte  and  for 
distribution.  The  accounte  of  the  executrix 
must  be  adjusted  and  determined  in  a  court 
of  equity.    (Oilman  v.  Curtiss,  65  Cal.  572.) 

857.  District  courte  have  no  jurisdiction  to 
compel  an  executor  to  render  an  account  in 
such  cases.    (Auguisola  v.  Arnas,  51  Cal.  435.) 

868.  Where  executors  named  in  will  are 
also  appointed  as  trustees  to  control  and  man- 
age the  residue  of  the  estete,  and  to  distribute 
it  among  certain  beneficiaries,  a  court  of 
equity  has  no  jurisdiction  of  a  bill  to  enforce 
an  accounting  of  the  trust  estete,  pending 
administration  of  the  estete  in  the  probate 
court.    (Dougherty  v.  Bartlett,  IQO  Cal.  496.) 

359.  Until  distribution  of  the  estete,  the 
executors  named  as  trustees  in  the  will  hold 
the  property  of  the  deceased  as  executors,  and 
must  account  to  the  probate  court  for  all 
property  of  the  estete  received  by  them,  and 
for  their  management  thereof  under  the  will 
of  the  deceased;  and  it  is  for  that  court  to 
determine  what  commissions  they  are  entitled 
to  as  executors,  and  what  moneys  thev  have 
properly  expended  in  the  discharge  of  their 
duties,  and  whether  they  have  properly  man- 
aged the  estete,  or  have  mismanaged  the 
same,  or  permitted  waste  thereof.  (Dough- 
ertv  V.  Bartlett,  100  Cal.  496.) 

Death  of  administrator,  jurisdiction  to  com- 
pel accounting.    See  Suretyship,  67. 

8.  Koiic^  and  Citation. 

860.  Where  the  stetute  requires  notice  to 
be  served  upon  the  administrator  as  to  the 


settlement  of  his  aocounte,  a  flettlement  with- 
out such  dtetion  and  in  his  absence  will  not 
bind  him  nor  his  suretiee*  (Estete  of  AT^ine. 
53  Cal.  269.) 

861.  Where  it  api)ear8  that,  by  reaaon  of 
irregularities  in  the  proceeding,  parties  in 
interest  have  not  been  heard  m  the  settle- 
ment of  the  annual  account  of  an  admini»> 
trator,  the  cause  will  be  remanded  for  further 

Srooeedinss.    (Estate  of  Bunyon,  68  Cid.  196. ) 
ited  80  Cal.  170. 

862.  A  dtetion  in  probate  i»t)ceedings  must 
be  served  in  the  same  manner  as  a  summons 
in  a  dvil  action,  and  where  the  person  to  be 
served  has  departed  from  the  stete,  service 
may  be  made  by  publication.  (Aahurst  v. 
Fountain,  67  Cat  18.) 

Voluntery  appearance  waives  dtetion.  See 
Appearance,  85,  et  seq. 

4.  Examining  into  Itoms;  Onhring  Mow  Aceouitt 

863.  Under  section  1681  of  the  Code  of  Civil 
Procedure,  the  court,  on  a  proceeding  for  the 
settlement  of  the  account  of  an  executor,  has 
power  to  examine  him  touching  any  and  all 
Items  of  the  account,  and  to  base  ite  decree  of 
settlement  upon  such  examination,  notwith- 
standing no  person  interested  in  the  estete 
has  filed  specific  exceptions  to  the  items  to 
which  the  examination  is  directed*  (Estete 
of  Sanderson,  74  Cal.  199.) 

864.  Probate  court  may  require  executor  to 
stete  kind  of  money  received  oy  him  from  the 
proceeds  of  the  estete  in  his  account.  (Bi»* 
graw  V.  McOlymi,  26  Cal.  420.) 

865.  An  administrator  having  presented 
his  first  annual  account  to  the  court,  and 
pending  ite  settlement  having  filed  a  sesond 
account,  the  court,  finding  the  first  so  defect- 
ive that  it  could  not  properly  be  passed  upon, 
ordered  the  administrator  to  file  one  account 
which  should  be  full  and  complete  up  to  the 
date  of  ite  rendition.  Held,  that  the  action 
of  the  court  was  proper.  (Hirschleld  ▼•  OroiSy 
67  Cal.  661.) 

Cited  74  CaL  203. 

5.  £¥idonco;  ¥ouehon, 

866.  It  is  error  for  the  court  to  find  that 
oertoin  sums  had  been  paid  for  the  redemp* 
tion  of  real  property  belonc^ng  to  the  estete 
from  a  tax  sale  when  there  is  nothing  in  the 
account  or  report,  or  any  of  the  proceedings, 
upon  which  to  base  such  finding.  (Estete  of 
Parsons,  65  CaL  240.) 

867.  When  the  evidence  of  paymente  by  the 
executors  of  the  will  of  a  decedent,  made  for 
the  support  of  the  minor  children,  consiste 
of  the  evidence  of  one  of  the  executors,  not 
objected  to,  who  testifies  both  to  the  fact  of 
payment  and  to  the  contente  of  letters  ac- 
knowledj^g  the  receipt  of  i)ayment,  no  error 
appears  in  holding  that  the  items  of  payment 
thus  proven  were  sufficiently  vouched  to  jus- 
tify the  diarges,  in  the  absence  of  counter 
evidence.    (Estete  of  Hilliard,  83  Cal.  428.) 

368.  An  order  settling  the  final  account  of 
an  administrator  reversed  for  want  of  proper 
vouchers,  and  because  the  proof  as  to  the  cor^ 
rectness  of  the  account  was  too  general  and 
indefinite.  (Estete  of  Bose,  63  Cal.  849.) 
Cited  83  Gal.  426. 
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K  If ,  in  an  annual  account  of  an  admin- 
iitimtor,  certain  charges  are  rejected  because 
the  necessary  youchers  are  not  produced  the 
administrator  may  include  them  in  a  subee- 
qoent  account,  and,  byjproducingyouchers, 
£aye  them  allowed.  (Walla  v.  Walker,  87 
Cal.  424.) 

870.  An  item  in  the  account  of  an  adminis- 
trator for  payment  of  a  family  allowance  in 
one  sum  cannot  be  disturbed  upon  appeal 
merely  from  the  absence  of  a  youcher,  wnich 
may  be  owing  to  an  order  of  court,  authoriz- 
ing payment  of  the  amounts  named,  in  which 
case  no  youcher  is  required.  (In  reWerin- 
ger,  100  Cal.  345.) 

I^ffol  eyidence  of  payment  of  taxes  by  ad- 
ministrator.   See  Eyidence,  42. 

e.  What  Cha/90abh  With. 

a.  (jrenerally. 

871.  An  executor  who  sells  property  belong- 
ing to  the  estate  for  a  price  m  excess  of  the 
valae  at  which  it  was  appraised  must  account 
to  the  estate  for  the  excess.  (Estate  of  Rad- 
ovich,  74  OaL  536.) 

872.  An  execatorwho  exchanged  cairency 
belonging  to  the  estate  for  its  equiyalent  in 

Sid,  at  a  time  when  ^old  was  at  a  premium, 
r  the  purpose  of  satisfying  a  debt  then  due 
by  the  estate,  which  was  payable  in  gold,  in'a 
snbseqnent  accounting,  when  currency  and 
gold  are  ol  equal  yalue,  should  only  be 
chaiged  for  the  amount  of  the  sold  pnr- 
chaaed.    (Estate  of  Sanderson,  74  (m.  199.) 

873.  In  the  settlement  of  an  administrator's 
annual  account  he  should  be  charged  with  the 
amount  of  his  own  note  to  the  deceased,  if 
there  is  one,  and  the  interest  therein  stipu- 
lated to  be  paid.  (Estote  of  Miner,  46  (Jal. 
564.) 

874.  A  gift  made  to  the  widow  of  a  decedent 
personally,  by  his  former  employers,  of  an 
amount  which  would  equal  his  salary  for  two 
months  if  he  had  continued  to  liye,  is  not 
chargeable  to  her  as  executrix  in  her  account 
of  t&  estate,  reoardleasof  whether  she  knew 
it  was  a  personal  gift  to  her  or  not,  if  it  ap- 
pears to  M  the  clear  intent  of  the  donor  to 
make  it  such.    (Estate  of  Steyens,  83  Cal. 

».) 

What  ohaifeable  with  where  executor  pur- 
chases at  fmeloeure.    See  ante,  288. 

Executor  using  money  in  business  liable 
far  yalue  of  legal  tender  notes  in  gold.  See 
ante,  223. 

Aeooonting,  sums  reoeiyed  after  filing  of 
complaint.    See  Trusts  and  Trustees,  180. 

b.  Interest. 

375.  Bnle  allowing  interest  to  be  char^ 
against  executor  is  limited  to  cases  in  which 
it  is  either  shown  or  presumed  that  the  ex- 
ecutor has  himself  i>rofited  by  his  acts,  or  has 
been  guilty  of  willful  malfeasance;  and 
whether  he  can  be  charged  with  eyen  simple 
interest  in  case  of  loss  hj  negligence  must  be 
determined  by  the  trial  court  from  the  cir- 
oimstanoes  of  the  case.  (Wheeler  y.  Bolton, 
tt  Cal.  150.) 

876.  If  heirs  or  creditors  seek  to  charge  ad- 
miniirtrator  with  interest  they  must  show 


affirmatiyely  that  he  kept  the  funds  an  un- 
,  reasonable  length  of  time,  or  used  the  same  in 
I  his  priyate  business,  or  deriyed  profit  there- 
from.   (Walls  y.  Walker,  87  Cal.  424.) 

377.  No  interest  should  be  allowed  in  ad- 
dition to  the  yalue  of  property  lost  to  the  es- 
tate b^  the  negligence  of  the  executor  where 
the  circumstances  show  that  his  neglect  has 
been  merely  technical,  and  not  wanton  or 
willful,  or  productiye  of  profit  to  the  executor, 
and  the  complainant  has  been  negligent  ih 
prosecuting  his  claim.  (Wheeler  y.  £k>lton, 
92  Cal.  159.) 

378.  Executor  who  is  guilty  of  great  delay 
in  accounting  is  properly  chargeable  with 
legal  interest  upon  oalances,  with  annual 
rests.    (Estate  ol  Sanderson,  74  Cal.  199.) 

379.  Executors  should  be  charged  with  legal 
interest  upon  money  of  the  decMent  remain- 
ing in  their  hands,  and  used  by  them,  or 
mingled  in  their  own  business,  when  the 
settlement  of  the  estate  is  unjustifiably  de- 
layed for  an  unreasonable  length  of  time,  al- 
though no  eyidence  is  introduced  to  show  that 
the  executors  derived  any  benefit  by  the  use 
of  the  money.  The  law  requires  executom 
and  guardians  not  only  to  account  for  all 
profits  realized  from  the  use  of  money  in- 
trusted to  them,  but  also  for  both  principal 
and  interest,  incase  of  loss  by  their  unauthor- 
ised use  of  the  money.  (Estate  of  Hilliard, 
83  Cal.  428.) 

Cited  100  Cal.  615. 

380.  An  administrator  who  withdraws 
money  belonging  to  the  estate,  from  a  solyent 
bank,  where  it  had  been  drawing,  and  would 
have  continued  to  draw  interest,  when  he  had 
sufficient  money  to  pay  the  debts  of  the  estate 
and  expenses  of  administration  without  draw- 
injs  it^  does  not  thereby  become  chargeable 
with  interest  on  the  sum  thus  withorawn, 
provided  he  does  not  mingle  it  with  his  own, 
or  use  it  for  his  own  profit,  or  deposit  in  a 
bank  in  his  own  name,  or  neglect  to  settle  his 
account  for  a  long  time.  (Estate  of  McQueen , 
44  Cal.  584). 

Cited  46  Cal.  571. 

381.  An  administrator  is  not  chargeable 
with  the  interest  stipulated  to  be  paid  on  a 
loan  of  the  moneys  of  the  estate  made  by  him, 
which  he  afterwards  fails  to  collect,  unless  it 
is  shown  that  the  interest  has  been  or  can  be 
collected  by  him.  (Estate  of  Moore,  72  Cal. 
885.) 

Cited74Cal.207, 

382.  Executor  is  charitable  with  interest  on 
money  of  the  estate  which  he  had  drawn  and 
mingled  with  his  own  funds  and  omitted  from 
his  account.  (Estate  of  Herteman,  73  Cal. 
545.) 

388.  An  executor  or  trustee  cannot  be 
charged  with  compound  interest,  except  in 
caees  where  he  has  oeen  guilty  of  some  posi- 
tive misconduct  or  willful  violation  of  duty ; 
and  thoush  he  is  presumably  chaigeable  with 
Compound  interest  where  he  has  mingled  the 
funds  ot  the  estate  with  his  own,  yet,  if  he  can 
show  that  he  has  acted  in  good  faith,  and  has 
made  no  ereater  profit  by  their  use,  he  will 
be  chargea  only  simple  interest.  In  cases  of 
mere  negligence  compound  interest  cannot 
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poroperly  be  added  to  the  loes  or  damage  re- 
anlting  therefrom,  (Wheeler  v.  Bolton,  92 
Oal.  159.) 

384.  Where  administrator  naes  fnnda  of 
estate  in  his  private  businesSi  or  retains  them 
in  his  hands  for  an  unreasonable  length  of 
time,  to  the  prejudice  of  the  heirs  and  credit* 
ors,  he  will  be  charged  interest  on  the  same 
in  his  settlement.  (Walls  ▼•  Walker,  87  Cal. 
424.) 

Cited  80  Gal.  178. 

385.  Where  an  executor  is  directed  by  the 
will  to  loan  out  moneys  belonging  to  the 
estate,  and  he  converts  tne  same  andf  invests 
it  in  his  own  business,  he  may,  at  the  election 
of  the  legatee  or  other  party  interested,  be 
held  to  account  either  for  the  interest  which 
he  might,  with  ordinary  dili^noe,  have  ob- 
tained upon  a  loan  of  the  fund,  or  for  the 
profit  realized  from  such  investment.  (Estate 
of  Holbert,  39  Gal.  597.) 

886.  An  administrator  who  uses  the  funds 
of  his  decedent's  estate  for  his  own  profit  is 
liable  for  interest  at  the  legal  rate,  with  an- 
nual rests.  (Merrifield  v.  Longmire,  66  Oai. 
180.) 
Cited  85  Gal.  101. 

387.  Where  an  administrator  did  not  keep 
the  funds  of  the  estate  separate  from  his  own 
money,  but  used  them  for  his  own  purpose, 
held,  that  he  was  properly  chargeable  with 
interest.    (Estote  of  Gasq,  42  Gal.  288.) 

888.  Where  executor  uses  funds  of  estate 
in  his  own  business,  or  for  any  purpose  of  his 
own,  he  is  chargeable  with  legal  interest, 
computed  with  annual  rests.  (Miller  v.  Lux, 
lOOGal.  609.) 

889.  If  executor  mingle  money  of  estate 
with  his  own,  and  emp&y  the  joint  fund  for 
a  series  of  years  in  conducting  tne  business  of 
farming,  he  shall  be  charged  on  the  settle- 

.  ment  of  his  account  with  l^jal  interest,  to  be 
computed  with  annual  rests;  and  the  same 
rule  will  prevail  even  though  it  appear  that 
be  was  at  all  times  able  to  respond  for  the 
trust  fund  whenever  payment  of  it  should  be 
properly  demanded.  (Estate  of  Clark,  53  Gal. 
355.) 
Cited  88  Gal.  428;  85  Gal.  101;  106  Gal.  615. 

390.  If  an  executor  mingles  the  funds  of  the 
estate  with  his  own,  or  with  the  funds  of  a 
firm  with  which  he  is  connected,  the  pre- 
sumption is  that  such  funds  were  used  in  his 
own  business,  or  that  of  the  firm,  and  the 
law  makes  him  responsible  for  presumed 
profits  upon  the  funds  thus  mingled,  and  he 
will  be  charged  with  legal  interest,  with  an- 
nual rests,  although  there  was  no  evidence  of 
actual  fraud.  (Estate  of  Stott,  52  (3al.  403.) 
Cited  53  Cal.  359;  83  Gal.  428;  85  Gal.  101; 

100  Gal.  615. 

391.  The  rule  which  makes  an  executor  or 
other  trustee  chargeable  with  compound  in- 
terest upon  trust  funds  used  by  him  in  his 
business  is  not  adopted  for  the  purpose  of 
punishing  him  for  any  intentional  wrongdo- 
mg  in  the  use  of  the  fund,  but  rather  to  carry 
into  effect  tlie  principle  enforced  by  courts  of 
equity  that  the  trustees  shall  not  be  pcarmitted 
to  make  any  profit  from  the  unauthorised  use 
of  such  funds.    The  rule  is  intended  to  secure 


fidelity  in  the  management  of  trust  estates, 
and  where,  as  in  this  state,  the  conventional 
rate  of  interest  exceeds  the  statutory  rate,  the 
executor  should  be  chai]p^  with  legal  interest, 
compounded  annually,  in  order  to  fully  reach 
the  profit  realized  by  him  from  the  use  of  the 
trust  fund.    (Miller  v.  Lux,  100  CaL  609.) 

392.  Where  the  executors  of  an  estate  of  a 
decedent,  without  any  order  of  court  there- 
for, paid  a  sum  of  money  as  a  family  allow- 
ance to  the  widow,  who  was  also  one  of  the 
executors,  they  are  chargeable  witii  l^;al 
interest,  computed  with  annual  rests,  upon 
so  much  of  the  sum  so  paid  as  was  not  suose- 
quently  approved  by  oitier  of  court.  (Miller 
V.  Lux,  100  Gal.  609.) 

Executor  when  chargeable  with  interest. 
See  ante,  841. 

Charging  administrator  with  interest  on 
money  advanced  widow.  See  post,  VIU, 
7,  b. 

Interest  upon  sum  loet  on  investment.  See 
ante,  223. 

Executor  using  money  in  businees,  liability 
for  interest.   See  ante,  189. 

Interest  on  distributive  share,  liability  for. 
See  Estates  of  Deceased  Persons,  IX,  8. 

7.  WhatMowdto. 
a.  (Generally. 

*  808.  Executors  were  not  entitled  to  an  al- 
lowance in  their  account  for  money  paid  by 
them  in  excess  of  legal  interest  in  the  absence 
of  a  written  agreement  by  the  testator  to  pay 
the  same.    (Estate  of  Dunne,  58  CaL  548.) 

894.  An  administrator,  in  the  settlement  of 
his  account  with  the  estate  is  not  entitled  to 
be  credited  with  the  amount  of  a  payment  ad- 
vanced to  his  own  tenant  for  the  benefit  of  a 
tenant  of  the  estate,  under  an  agreement  with 
the  latter  for  the  ^pasturing  of  cows  upon  the 
farm  of  the  administrator,  it  being  agr^d  that 
the  tenant  of  the  estate  should  pay  one-half 
of  the  price  thereof  to  the  administrator,  and 
one-half  to  the  administrator's  tenant.  (Es- 
tote of  Moore,  96  Gal.  521.) 

895.  Where  a  decedent,  during  his  lifetime, 
assigned  a  policy  of  insurance  upon  his  life  as 
security  for  a  debt,  the  assignee  being  author- 
ized by  the  assignment  to  recover  and  collect 
the  money  from  the  company,  and  the  as- 
signee, after  the  death  of  the  insured,  collected 
the  full  amount  of  the  insurance,  paying  it 
over  to  the  executor,  with  the  exception  of  the 
amount  due  himself,  whicii  he  retained,  it  is 
error  for  the  court  to  refuse  to  aUow  the 
amount  so  retoined  upon  settlement  of  the  ex- 
ecutor's accounts  b^use  of  its  not  having 
been  presented  as  a  claim  against  the  estote. 
(Estote  of  G^lland,  92  Cal.  293.) 

396.  Testotor,  contemporaneously  with  a 
lease  to  his  son  and  X.  4c  Y.,  assigned  to  them 
a  lease  of  adjoining  land  made  by  M.  to  him- 
self. The  testotor  agreed  that  wnatover  sums 
the  assignees  might  pay  to  M.  for  rent  of  the 
lands  should  be  deducted  from  the  rental  of 
the  land  leased  to  the  son  and  X.  4c  Y.  X.  A 
Y.  were  executors  and  paid  sums  in  rent  and 
also  paid  taxes.  Held,  that  such  sums 
should  be  allowed  the  executors  in  the  settle 
ment  of  their  account,  the  full  amount  of  the 
rent  contracted  by  the  lessee  having  been  paid 
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the  estate.     (Eetate  of  Bunne^  53  OaL  543, 
549.) 

397.  The  execators,  with  the  consent  of  J. 
F.,  one  of  the  deviseed  under  the  will,  com- 
promified  a  daim  against  the  estate,  upon 
which,  after  rejection,  an  action  had  been 
brought,  agreeing  to  pay  thirty-five  thousand 
dollars,  and  paid  the  same  as  follows :  The  ex- 
ecutors being  indebted  by  note  to  the  estate 
for  twenty-four  thousand  dollars,  and  J.  F.  by 
note  in  the  same  sum,  the  latter,  bv  agree- 
ment between  the  parties,  executed  nis  note 
and  mortgage  to  the  claimant  for  the  sum  of 
thirty-five  thousand  dollars,  and  the  executors 
aasomed,  as  between  them  and  J.  F.,  the  pay- 
ment of  the  one-half  thereof,  and  thereupon 
the  executors  credited  the  notes  of  themselves 
and  J.  F.  with  seventeen  thousand  five  hun- 
dred dollars,  respectively.  Held,  that  the 
transaction  amounted  to  a  payment  of  the 
thirty-five  thousand  dollars,  and  the  executors 
were  entitled  to  a  credit  therefor.  (Estate  of 
Dunne,  58  Gal.  543.) 

Rejecting  allowed  claims  on  accounting. 
See  Estates  of  Deceased  Persons,  129. 

b.  Advances  to  Widow  or  Heir. 

Vouchers  for  family  allowance.  See  ante, 
VIII,  5. 

398.  Where  the  administrator  paid  a  sum 
of  m<»iey  to  the  widow  of  the  intestate,  under 
an  agreement  that  she  should  accept  it  as  her 
■hare  of  the  estate,  which  sum  she  accepted 
and  retained,  the  administrator  is  entitled  to 
a  decree  that  the  sum  advanced  is  a  chaive 
against  her  entire  distributive  share  of  the 
estate,  whether  the  same  consists  of  money 
or  of  real  estate,  or  both,  if  her  share  of  monev 
is  not  sufficient  to  pay  the  advance,  althoush 
the  agreement  upon  which  she  received  the 
inoDey  so  advanced  was  not  such  as  to  be 
legallv  binding  upon  her,  and  she  subse- 
quently successfully  repudiated  it.  (Estate 
<rf  Moore,  96  Cal.  521.) 

999.  In  such  case  it  is  proper  to  charge  the 
administrator  with  interest  upon  the  sum 
advanced  by  him  to  the  widow,  and  he  is  en- 
titled to  charge  the  amount  of  such  interest 
sf^nst  the  portion  of  the  estate  to  be  distrib- 
uted to  her.    (Estate  of  Moore,  96  Oal.  521.) 

400.  If  the  administrator  has  advanced 
moneys  for  the  benefit  of  the  estate  of  minor 
heirs  he  may  be  allowed  credit  therefor  on 
account  of  their  distributive  shares  upon  final 
settlement,  but  cannot  charjje  such  advances 
as  expenses  of  administration.  (Estate  of 
Bose,  80  Cal.  166.) 

401.  On  the  trial  of  an  objection  to  certain 
items  in  the  account  wherein  the  administra- 
tor seeks  credit  for  expenditures  made  by  him 
for  the  care  and  support  of  the  minor  children 
of  the  deceased,  for  the  alleged  reason  that 
their  mother,  in  whose  favor  a  family  allow- 
ance had  been  made,  had  voluntarily  left  the 
family  residence,  and  abandloned  the  children 
and  refused  to  contribute  to  their  support, 
evidence  of  the  mother  tending  to  show  the 
contrary,  and  that  she  had  been  forcibly 
ejected  from  the  family  residence  by  the  ad- 
ministrator, is  admisBible.  (Estate  of  Moore, 
72  0^1.  335.) 

Cited  73  Cal.  547 ;  74  Cal.  203. 


Payment  for  family  support  without  order, 
allowance  of.  Bee  Estates  of  Deceased  Per- 
sons, 39,  et  seq. 

Family  allowance,  executor  paying  without 
order  is  liable  for  interest.    See  ante,  892. 

Agreement  between  executor  and  widow  as 
to  family  allowance.  See  Estates  of  Deceased 
Persons,  46,  et  seq. 

Allowance  of  expenses  of  administration, 
effect  of.    See  post,  416,  et  seq. 

c.  Funeral  Expenses. 

402.  Where  an  executor  paid  out  various 
sums  as  funeral  expenses  before  knowledge  of 
any  limitation  in  the  will,  and  the  items  of 
expense  were  duly  presented  by  the  several 
persons  claiming  them,  and  were  approved 
and  allowed  by  the  executor  and  by  the  pro- 
bate judge,  and  there  is  nothing  to  show  that 
the  items  were  not  reasonable  and  proper,  it 
is  error  for  the  court  to  refuse  to  allow  the 
whole  amount  paid  upon  the  settlement  of 
the  executor's  accoimt  upon  the  ground  that 
the  will  of  the  decedent  provided  that  the 
funeral  expenses  should  not  exceed  a  less 
sum.    (Estate  of  Galland,  92  Cal.  293.) 

403.  It  is  the  duty  of  an  executor  to  give  a 
decedent  decent  burial,  and  he  cannot  be  ab- 
solutely limited  in  the  performance  of  such 
duty  by  the  provisions  of  a  will.  (Estate  of 
Galland,  92  (M.  293.) 

MedioEd  expenses  of  last  illness  ol  wife, 
executor  should  not  pay.  See  Estates  of  D^ 
ceased  Persons,  53. 

d.  Attorney's  Fees,  and  Expenses  of  Admin- 
istration. 

404.  The  administrator,  after  he  has  be* 
came  such,  has  the  right,  and  it  is  ordinarily 
his  duty,  to  employ  competent  counsel  to  aid 
him  in  tne  management  of  adversary  suits,  in 
which  the  estate  may  be  involved  while  under 
his  care,  and  fees  for  such  services  may  be  al- 
lowed from  the  assets  of  the  estate.  (Fistate 
of  Simmons,  43  Cal.  543.) 

405.  The  employment  of  an  attorney  for  the 
mere  purpose  of  procuring  letters  of  adminis- 
tration is  a  contract  made  in  advance  of  any 
authority  on  the  part  of  the  client  to  deal 
with  the  assets  of  the  estate  in  any  wise ;  and 
whether  the  application  be  successful  or  not 
the  estate  is  not  to  be  chujged  with  the  fees 
of  the  attorney  for  the  applicant.  (Estate  of 
Simmons,  43  Cal.  543.) 

406.  An  administrator  acting  .in  good  faith 
is  entitled  to  the  aid  of  counsel  m  alilitigation 
touching  the  estate,  and  to  be  allowed,  in  his 
account,  the  reasonable  compensation  paid 
such  counsel.    (Estate  of  Miner,  46  Cal.  564.) 

407.  An  administrator  who  appeals  from  an 
order  of  the  probate  court  settling  his  account, 
and  obtains  a  reversal  of  the  order,  should  be 
allowed  a  reasonable  sum  on  account  of  attor- 
ney's fees  incurred  by  him  on  the  appeal. 
(Estate  of  Moore,  96  Cal.  521.) 

408.  An  administrator  is  not  entitled  to  be 
allowed  for  payments  made  to  an  attorney  or 
book-keeper  K>r  services  which  he  should 
have  performed  himself,  and  for  doing  which 
he  receives  a  commission;  nor  for  services 
made  necessary  in  consequence  of  neglect  of 
duty  or  unnecessary  and  unreasonable  dc^y 


EXECUTORS  AND  ADMIKI8TBAT0B8,  TOI,  7. 


In    donng   the  administnitioiu    (Estate  of 
Moore,  72  Oal.  aS5.) 
ated  20  Or.  469. 

409.  Where  the  answer  of  the  executor  of 
the  deceased  administrator  a^ers  the  liability 
of  the  deceased  administrator  to  his  attorney 
for  services  performed  at  his  request  it  suffi- 
ciently states  a  cause  of  action  for  an  allow- 
ance for  the  attorney's  services,  although  it 
does  not  specifically  allege  a  presentation  of  a 
claim  to  tne  executor.  (Pennie  v.  Roach,  94 
Cal.  515.) 

410.  It  is  not  necessary  that  a  deceased 
administrator  should  have  paid  his  attorney 
for  legal  services  in  his  lifetime  before  an 
allowance  can  be  made  for  their  value  in  fovor 
of  his  executor.  ( Pennie  v.  Roach,  94  Oal.  515. ) 

411.  In  action  in  equity  for  accounting 
against  executor  of  a  deceased  administrator 
it  may  determine  the  amount  due  the  attorney 
of  the  deceased  administrator,  and  may  with- 
hold for  future  determination  by  the  probate 
court  the  question  as  to  the  amount  of  com- 
missions due  to  the  deceased  administrator 
upon  final  settlement  of  the  estate,  and  maj 
reserve  the  power  to  require  payment  to  his 
executor  of  such  sum  as  the  probate  court 
may  award  to  the  deceased  administrator  for 
his  services.    (Pennie  v.  Roach,  94  Cal.  515.) 

412.  In  an  action  by  the  administrator  of 
the  estate  of  a  decedent  for  an  accounting 
against  the  executor  of  a  deceased  adminis- 
trate, a  judgment  that  the  plaintiff  as  ad- 
ministrator of  the  estate  pay  out  of  the 
estate  to  the  defendant  in  the  action  for  the 
use  and  benefit  of  an  attorney  of  the  deceased 
administrator,  or  to  said  attorney,  in  person, 
a  specified  sum  for  legal  services  rendered  to 
the  deceased  administrator,  does  not  require 
any  payment  to  be  made  to  the  attorney  in 
person,  and  if  there  is  an^  invalidity  or  error 
in  specifying  that  alternative  in  the  judgment, 
that  part  of  the  judgment  maybe  disrenrdedi 
and  the  error  is  harmless.  (Pennie  v.  Koach, 
94  Cal.  515.) 

Contract  for  contingent  fee,  validity.  See 
ante,  196. 

Expenses  of  litigation  and  attorney's  fees 
when  not  allowed  to  executor.    See  ante,  188. 

Attorney's  fees  and  expenses  of  litisation 
on  contest  allowance.    See  ante,  YI,  3,  k. 

418.  An  administrator  is  entitled  to  credit 
for  payments  made  for  the  services  and  trav- 
eling expenses  of  his  attorney,  not  exceeding 
a  reasonable  compensation  for  the  labor  actu- 
ally performed,  wnen  the  same  were  necessary 
to  enable  him  to  properly  perform  the  duties 
of  his  trust.  (Estate  of  Moore,  72  Cal.  S85.) 
Cited  80  Cal.  179. 

414.  The  administrator  should  be  allowed 
the  amount  paid  to  the  appraisers,  and  all 
necessary  traveling  expenses  when  on  the 
business  of  the  estate.  An  item  of  traveling 
expenses  should  not  be  rejected  in  toto  be- 
cause the  account  does  not  disclose  for  what 
the  expense  was  incurred,  but  it  should  be 
retired  from  the  list  of  items,  with  leave  to 
bring  it  forward  with  proper  proofs  in  a  future 
account.  The  administrator  should  also  be  al- 
lowed for  the  services  and  traveling  expenses 
of  his  attorney,  not  exceeding  a  reasonable 
compensation  for  the  labor  actually  performed. 


when  the  same  are  neoesaary  to  properly  per- 
ffltm  the  duties  of  his  trust,  and  are  incumd 
in  good  faith,  in  litisatioa  carried  on  under 
the  advice  of  counsel,  or  lor  services  in  the 
settlement  4>f  the  estate;  but  should  not  be 
allowed  for  counsel  fees  or  expenses  incurred 
in  a  matter  with  which  he,  as  administntor, 
had  nothing  to  do,  such  as  procuring  the  re- 
moval of  a  guardian  of  minor  heirs.  (Estate 
of  Rose,  80  Cal.  186.) 

415.  Traveling  expenses  connected  with  the 
administration  of  foreign  assets  shcmld  be  al- 
lowed out  of  those  assets,  and  not  out  of  the 
assets  collected  in  this  state.  (Estate  of  Ortis, 
86  Cal.  806.) 

416.  Allowance  by  court  of  claim  for  services 
rendered  to  executor  as  part  of  expenses  of 
administration  included  in  his  account  is  con- 
clusive against  all  parties  interested,  except 
those  laboring  under  disability,  if  no  appeal  is 
taken  from  the  order  settling  the  account,  and 
cannot  be  questioned  by  the  devisees  upon  a 
petition  for  the  sale  of  realty  to  pay  the  claim. 
(Estate  of  Couts,  87  CaL  480.) 

417.  If  expenses  are  incurred  in  attempting 
to  administer,  the  administrator  should  be 
allowed  them,  so  far  as  they  are  necessary. 
(Estate  of  Simmons,  43  Cal.  548.) 

418.  Claims  against  executor  for  services 
rendered  or  materials  furnished  to  estate 
during  administration  need  not  be  paid  until 
they  are  allowed  in  the  settlement  of  his  ac- 
count; but  the  court  may  determine,  after 
notice  to  all  persons  interested,  whether  the 
estate  is  liable  at  all,  and  if  so,  in  what 
amount.    (Estote  of  Couts,  87  Cal.  480.) 

419.  Services  rendered  and  money  ad- 
vanced, at  the  request  of  an  administrator, 
for  the  benefit  of  an  estate,  are  **  expenses  of 
administration" ;  and  the  probate  court  has 
exclusive  original  jurisdiction  to  adjust  and 
enforce  such  demands.  (Gumee  v.  Malcmey, 
38  Cal.  85.) 

Cited  44  CaL  125 ;  51  Cal.  489 ;  57  Cal.  241, 242 ; 
63  Cal.  88;  87  CaL  482;  2  CoL  App.  311;  5 
Mont.  522. 

420.  If  the  intestate  in  his  lifetime  had  con- 
tracted for  the  services  of  another  for  one  year, 
at  stipulated  wages  per  month,  and  died  soon 
after,  and  the  employee  continues  to  perform 
the  services  for  the  year  with  the  assent  of  the 
administrator,  and  his  services  are  necessary 
for  the  protection  of  the  estate,  the  adminis- 
trator should  be  allowed  the  wages  paid  him 
in  the  settlement  of  his  account.  (JBstate  of 
Miner,  46  Cal.  564.) 

Cited  55  Cal.  90. 

421.  Whether  an  administrator  should  be 
allowed  for  payments  made  for  the  services 
of  a  book-keeoer  depends  upon  the  circum- 
stances of  the  estate,  and  the  allowance  thereof 
is  properly  within  the  discretion  of  the  probate 
judge.    (Estate  of  Moore,  72  Cal.  335.) 

422.  If  an  administrator,  acting  in  good 
faith  and  for  what  he  believes  the  best  inter- 
est of  the  estate,  forecloses  a  mortgage  given 
to  the  intestate,  he  is  entitled,  in  the  settle- 
ment of  his  account,  to  be  allowed  the  costs 
paid  out  by  him  on  the  foreclosure.  (Estate 
of  Miner,  46  Cal.  564.) 

Cited  74  Cal.  216. 
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0aflto»  ftllowftneo  !«r.    See  Ante,  844. 

Sale  of  propMty  for  expenses  of  administra- 
lion.  See  Estates  of  Deoeased  Penoos.  846, 
860. 

Investment  andinqKrovement,  no  sUewance 
lor.    See  ante,  101. 

^.  F^waature  SwHIommit  of  Account:  Horns  not 

Paid. 

423.  An  Older  of  the  superior  court  sitting 
in  probate,  which  directs  an  administrator  to 
dinniss  an  action  brought  by  him  on  a  claim 
allied  to  be  due  the  estate,  and  to  forthwith 
file  his  final  account,  and  which,  after  finding 
that  no  prop^ty  belonging  to  the  estate  has 
ever  come  into  nis  hands  as  administrator, 
farther  directs  that,  upon  the  settlement  of  the 
account  so  to  be  filed,  the  administrator  be 
diachari^  and  the  estate  closed,  is  erroneous 
in  that  it  attempts  to  settle  the  account  of  the 
administrator  before  the  same  is  filed.  (Es- 
tate of  BnUock,  75  Gal.  419.) 

424.  In  the  final  settlement  of  an  adminis- 
trator's account  it  is  not  error  for  the  court  to 
adjudicate  upon  items  in  anticipation  of  pay- 
ment, such  as  clerk's  fees  and  tbe  like.  (Es- 
tate of  Parsons,  65Cal.  24a) 

(Hied  OS  Gal.  673. 

425.  In  an  order  settling  the  administra- 
tor'a  account  the  court  adjudged  that  all  the 
items  ^owed  and  not  paid  were  a  lien  and 
charge  upon  the  property  of  the  estate.  Held, 
that  the  order  could  produce  no  injury  to  any 
one.    (Estate  of  Parsonq.  65  Gal,  240.) 


Meeonnt;  Ortfor  Sottfing  Meeount;  Form 
•/,  SmMomtey  and  Concluohonooo, 

126.  Where  the  surviving  partner  of  a  de- 
eedent  is  also  one  of  the  executors  of  the 
estate  the  court  cannot  refuse  to  settle  his  an- 
nual account  as  an  executor  because  of  the 
absence  of  a  statement  showing  the  condition 
of  the  partnership  affairB.  (Miller  v.  Lux, 
lOD  Gal.  609.) 

427.  An  executor's  annual  account  Is  only 
intended  to  show  what  property  has  been  re- 
ceived by  him,  and  what  he  has  done  with  it, 
snd  the  failure  of  the  executor  to  apply  for 
an  order  requiring  the  surviving  partner  to 
scoount  is  no  reason  why  the  court  should  re- 
fuse to  settle  the  account.  (Miller  v.  Lux,  100 
GsL609.) 

Questions  of  title  on  settlement  of  annual 
sooount.    See  post,  454. 

^B.  On  a  contest  of  the  accounta  of  an  ex- 
ecntar,  an  order  that  the  account  "  be  and 
the  same  is  hereby  allowcsd  and  approved, 
easept  as  to  the  matters  following,^'  etc.,  is 
somient  as  an  order  settling  the  account. 
(Sstale  of  Sanderson,  74  Gal.  199.) 

429.  A  decree  made  by  the  probate  court 
leauiring  an  executor  to  pay  over  to  creditors 
or  legatees  money  in  his  hands  may  compel 
the  payment  of  we  kind  of  money  received 

atne  executor.    (Magraw  v.  Mcijrlynn,  26 
.420.) 
Cited  89  OaL  70. 

480.  Order  of  the  probate  court  from  which 
•a  appeal  can  be  taken  is  to  be  treated  as 
final,  and  is  conclusive  of  the  matter  therein 
dstermiaad.    (Estate  of  Stott,  52  GaL  408.) 


481.  A  proceeding  commenced  hy  a  creditor 
of  an  estate  in  the  probate  court  to  compel  an 
executor  to  render  an  account,  and  to  obtain  a 
decree  requiring  the  executor  to  pay  the  claim 
of  the  creditor,  is  in  the  nature  of  an  action  for 
the  recover]^  of  the  money  which  the  execu- 
tor has  in  his  hands,  and  to  which  the  creditor 
is  entitled,  and  a  decree  in  such  proceeding 
against  the  executor  is  a  judgment.  (Magraw 
V.  McGlynn,  26Cal.  420.) 
Gited  S2  Gal.  127, 180. 

432.  Order  settling  the  account  of  an  execu- 
tor is  conclusive  of  the  amount  with  which  he 
was  then  chargeable.  (Estate  of  Stott,  52 
Gal.  403.) 

Gited  54  GaL  258;  72  GaL  815;  87  GaL  488. 

433.  The  decree  of  the  probate  court  settling 
the  accounta  of  an  administrator  or  executor 
and  fixing  the  amount  of  his  liability  is  con- 
clusive upon  all  persons  interestea  in  the 
estate  who  are  not  under  disability.  (Wash- 
ington V.  Black,  83  Gal.  290.) 

434.  An  order  of  a  probate  court  allowing  or 
disallowing  a  final  account  is  a  final  settle- 
ment and  adjudication  of  the  matter  of  which 
it  assumes  to  dispose,  and  cannot  afterwards 
be  collaterally  attacked  or  impeached  in  the 
same  or  any  other  court  by  the  parties  thereto 
or  their  privies.  (Tobelman  v.  Hildehrandt, 
72  Gal.  818.) 

485.  Where  the  executor  of  the  last  will  of 
a  deceased  person  fraudulently  omita  to  in- 
clude in  the  inventory  of  the  estate  or  to 
charge  himself  in  his  final  account  with  an 
indebtedness  due  from  himself  to  the  deced- 
ent, and  the  account  is  settled  by  the  court  as 
presented,  the  heirs  of  the  decedent,  having 
knowledge  of  the  fraudulent  conduct  of  the 
executor  prior  to  the  settlement  of  the  ac- 
count, are  concluded  by  the  decree,  and  cannot 
afterwards  maintain  an  action  against  the 
executor  to  recover  the  indebtedness.  (Tobel- 
man V.  Hildebrandt,  72  Gal.  818.) 
Gited  91  Gal.  577. 

480.  Decree  of  that  court  settling  the  ac- 
counta and  fixing  the  amount  of  liability  is 
conclusive.  Accordingly,  where  the  final  ac- 
count of  an  administrator,  upon  his  resigna- 
tion, was  settled  and  approved,  and  he  was 
discharged,  and  afterward  an  action  was 
brought  against  him  by  his  successor  for  neg- 
lect m  failing  to  bring  suit  within  the  peri^ 
prescribed  by  the  statute  of  limitations,  for 
land  in  the  possession  of  adverse  claimants, 
whereby  the  land  was  lost,  held,  that  if  the 
defendant  had  incurred  any  liability,  it  was  full 
and  complete  at  the  time  of  the  settlement  of 
his  final  account,  aud  might  then  have  been 
ascertained  and  determined;  and  that  the 
order  settling  his  account  and  discharging  him 
was  conclusive  against  his  liability.  (Rey- 
nolds V.  Brumagim,  54  Gal.  254.) 
Gited  72  Gal.  815;  83  Gal.  294;  distinguished 

54  Gal.  805. 

487.  The  presentation  of  an  account  of  the 
affairs  of  a  partnership  and  of  a  claim  against 
the  estate  by  the  surviving  partner  of  a  de- 
ceased person,  made  to  the  administrator,  and 
an  allowance  of  the  same,  and  a  final  settle- 
ment of  the  administrator's  account  by  the 
probate  court,  are  a  bar  to  an  action  after- 
wards brought  against  the  surviving  partner 
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to  settle  the  oopartnership  affairs,  under  the 
claim  that  the  account  rendered  was  fraudu- 
lent.   (Kingsley  y.  Miller,  46  Oal.  96.) 

438.  The  rule  that  the  allowance  of  tf  aims 
has  the  effect  of  a  judgment  only  applies  to 
fluch  claims  as  are  debts  against  the  estate, 
and  not  to  expenses  incurred  or  disburse- 
ments made  b^r  the  administrator,  the  policy 
of  the  law  being  merely  to  prevent  estates 
from  being  squandered  m  useless  litigation. 
(Deck's  Estate  v.  Gherke,  6  Oal.  666.) 
Cited  88  Cal.  88 ;  6  Mont.  522. 

489.  Where  a  hill  is  filed  in  chancery  against 
an  administrator  to  compel  him  to  account,  by 
one  who  has  not  been  an  actual  party  to  a 
proceeding  or  settlement  in  the  probate 
court  he  may  totally  disregard  such  proceed- 
ing or  settlement.  (Clarke  y.  Perry.  6  Cal.  58.) 
Cited  12  Cal.  436;  23  Cal.  429;  37  Cal.  426. 

440.  A  settlement  in  the  probate  court  is  a 
final  settlement,  but  a  complainant  who  was 
no  party  to  it  may  treat  it  as  a  nullity,  and  pro- 
ceeKl  to  invoke  the  equitable  powers  of  the 
district  court,  and  compel  the  administrators 
to  a  full  account.  (Clarke  v.  Perry,  6  OaL  68.) 
Cited  66  Cal.  666;  68  Cal.  400. 

441.  Where  an  executrix,  in  the  report  ac- 
companying her  account,  asked  the  court  to 
determine  the  validity  of  any  claim  against 
her  as  executrix  for  services  rendered  and 
moneys  paid  for  the  benefit  of  the  estate,  and 
In  the  order  settling  the  account  the  court 
found  that  the  claim  mentioned  in  the  r^)ort 
was  a  legal  charge  against  the  estate,  and 
dkected  her  to  pay  the  same  out  of  the 
moneys  of  the  estate,  the  order  settling  the 
account  and  allowing  the  claim  is  conclusive 

X'nast  every  one  mterested,  except  those 
ring  under  disability;  and  evidence  to 
impeach  the  correctness  d  the  judgmmt 
after  it  had  become  final  by  ftdlure  to  appeal 
Iherefrom,  is  not  admissible  upon  the  hearing 
of  a  petition  of  the  claimant  for  an  order  of 
sale,  nor  can  the  contestants  show  that  the 
claim  had  been  paid  and  discharged  prior  to 
the  filing  ol  the  account.  (In  re  Couts,  100 
Cal.  400.) 

442.  The  contestants  of  a  will  entered  into 
a  stipulation  with  the  proponent  thereof,  and 
by  the  terms  of  the  stipulation  the  contestants 
were,  in  effect,  substituted  as  legatees  and 
devisees,  the  proponent  being  the  executor. 
The  stipulation  was  duly  filed,  and  was  made 
the  basis  of  the  subsequent  proceedings  in  the 
probate  court.  The  final  account  of  the  ex- 
ecutor was  settled  without  opposition,  the 
estate  was  fully  distributed,  and  the  executor 
flnaUy  discharged.  Subsequently  the  con- 
testants sued  the  executor  for  property  al- 
lied to  have  been  wrongfullv  omitted  from 
the  inventory.  Held,  that  tne  final  settle- 
ment under  the  stioulation  was  an  estoppel. 
(Grady  v.  Porter,  63  Cal.  480.) 

Cited  72  Cal.  316. 

443.  Annual  account  of  administrator  is  not 
conclusive,  even  as  against  the  heirs  and  cred- 
itors, except  as  to  such  items  as  are  included 
in  it,  and  actually  passed  upon  by  the  probate 
court.    (Walls  v.  Walker,  37  Cal.  424.) 

444.  The  refusal  of  the  court  on  the  settle 
ment  of  the  final  account  of  an  administrator 
to  allow  him  credit  for  money  paid  to  the 


partner  of  the  deceased  for  losses  incurred  in 
running  a  hotel,  or  to  permit  a  correction  to 
be  made  as  to  a  disallowed  item  in  a  fcNrmer 
account,  will  not  be  interfered  with  on  appeal 
when  the  evidence  is  insofficient  either  to  sup- 
port the  expenditure  or  to  warrant  the  cor- 
rection. (£state  of  Herteman,  73  Oal.  646.) 
CHted  74  Cal.  203,  208. 

Settlement  of  accounts  of  executor  is  a  judg- 
ment.   See  Appeals,  1649. 

Judgment  awarding  counsel  lees,  validity. 
See  ante,  412. 

Error  in  taking  account,  when  not  preja- 
dicial.    See  Appeals,  ^88. 

Settlement  of  accounts  before  resignatioiu 
See  ante,  Y,  a. 

Settlement  of  final  account  and  dischaigsu 
Bee  post,  -iL. 

Ordering  administrator  to  pay  money  into 
court  on  resignation.    See  ante,  84,  86. 

10,  Coni99t  of  Accouat 
a.  Who  May  Contest. 

446.  The  right  to  appear  in  a  probate  court 
and  contest  the  account  of  an  administrator 
is  restricted  to  persons  who  are  interested  in 
the  estate.  (Gkurwood  v.  Grarwood,  29  Cal. 
614.) 

446.  U  there  is  a  reasonable  douht  as  to 
whether  a  person  who  applies  to  be  allowed 
to  contest  the  account  of  an  administrator  has 
any  interest  in  the  estate,  that  doubt  should 
be  resolved  in  &vorof  the  applicant.  (Osjr- 
wood  V.  Garwood,  29  Cal.  614.) 

447.  However  remote  or  contingent  the  in- 
terest of  a  person  may  be  who  am  to  be  al- 
lowed to  contest  an  administrator's  account, 
his  right  to  contest  should  not  be  denied. 
(Gkurwood  v.  Gbtrwood,  29  (3al.  614.) 

448.  The  probate  court  is  not  bound  hy  the 
statement  in  the  petition  of  an  applicant  to 
contest  an  administrator's  account  that  he  has 
an  interest  in  the  estate,  hut  may  take  testi- 
mony as  to  whether  he  has  any  interest. 
(Grarwood  v.  Garwood,  29  Cal.  614.) 

449.  A  creditor  of  a  deceased  person  is  in- 
terested in  his  estate,  and  is  entitled  to  api)ear 
in  the  probate  court  and  file  objections  in 
writing  to  the  account  of  an  administrator, 
and  to  contest  the  same.  (TompUns  v.  Weeks. 
26  Cal.  60.) 

460.  Where  the  contestants  to  an  adminis- 
tor's  account  stated  in  their  exceptions  that 
they  were  creditors  of  the  deceasea,  and  they 
were  allowed  to  contest  by  the  probate  court, 
and  the  administrator  appealed,  but  the  tran- 
script did  not  sho;w  that  any  proof  was  intro- 
duced on  the  subject  of  their  oeing  creditors, 
the  presumption  is  that  the  probate  court 
acted  correctly.  (Tompkins  v.  Weeks,  26  Oal. 
60.) 

461.  The  consent  of  an  attomejr  appointed 
bv  the  court  to  represent  minor  heirs,  to  a  sale 
of  real  property  for  the  purpose  of  paying  a 
claim  against  the  estate,  does  not  estop  such 
heirs  from  afterwards  questioning  the  correct- 
ness of  the  claim  upon  an  accounting  by  the 
administrator.    (EsUte  of  HiU,  67  Cal.  238.) 

462.  The  fact  that  the  heirs  of  a  decedent 
omit  for  many  years  to  assert  their  claim  to 
ths  rents,  issues,  and  profits  of  property,  ol 
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which  the  ftdministrator  of  the  estate  had  con- 
trol, irUl  not  render  them  gnilty  of  laches 
le  as  to  eetop  them  from  contesting  the  final 
acooont  of  the  administrator,  for  which  he 
■eekfl  judicial  sanction,  or  preclude  them  from 
seeking  to  chaige  him  with  the  rents  and 
nrofits  in  such  account.  (Estate  of  Misamore, 
90  Gal.  ie9.) 

455.  Guardian  of  estate  of  minors  has  right 
to  appear  and  contest  the  account  of  an  ad- 
ministrator in  an  estate  where  his  wards  are 
interested.  The  appointment  of  an  attorney 
to  represent  the  minors  does  not  supersede  the 
guardian's  rights.  (Estate  of  Rose,  66  Gal. 
241.) 

b.  Jurisdiction;  Jury  Trial;  Evidence;  Ver- 
dict; Findings;  Costs;  Appeal. 

454.  Where,  upon  the  settlement  of  an  an- 
nual account  of  an  executor,  a  legatee  under 
the  will  objected  thereto,  upon  the  ground 
that  the  executor  had  property  in  his  posses- 
sion  belonging  to  the  estate,  and  for  which  he 
had  not  accounted,  in  answer  to  which  the 
executor  alleged  that  the  property  belonged 
to  his  ward,  and  he  held  it  as  her  giiardian, 
and  bad  returned  it  to  the  court  in  his  inven- 
tory and  appraisement  of  the  estate  of  the 
ward,  and  objected  to  the  jurisdiction  of  the 
]irobate  oouri  to  hear  and  determine  the  ques- 
tion,  the  ward  beins  noptaty  to  the  proceed- 
ing, an  issue  was  thereby  raised  as  to  where 
the  l^al  title  to  the  property  rested,  which 
the  probate  court  had  no  jurisdiction  to  hear 
and  determine.  Where  it  becomes  apparent 
Irom  the  pleadings  that  matters  of  title  to 

Kperty  are  at  issue,  such  matters  should  be 
to  other  courts  for  determination,  care 
being  exercised  that  all  parties  interested 
ibocild  be  fairly  and  fully  represented  at  the 
triaL    (Estote  of  Haas,  07  Gal.  232.) 

456.  Exceptions  to  the  account  of  an  execu- 
tor do  not  create  *'  issues  of  fact "  such  as  must 
bs  submitted  to  a  jury  on  demand  of  a  party 
in  interest.  (Estate  of  Sanderson,  74  Gal. 
IW.) 

466;  A  trial  by  jury  of  the  issues  raised  by 
a  conteat  to  the  account  of  an  administrator 
of  ^e  estate  of  adeceased  person  is  not  a  mat- 
terof  right,  and  their  verdict  thereon  is  merely 
sdvieoTy  to  the  court;  consequentiy,  an  irreg- 
ikr^y  in  the  formation  of  the  jury,  or  an  error 
in  the  instructions,  Ib  immaterial.  (Estate  of 
Moore,  72  Gal.  865.) 
(Sited  74  Gal.  207 ;  03  Gal.  610. 

457.  Gn  a  contest  of  an  executor's  aocotmt 
evidence  tending  to  show  that  the  administra- 
tion of  the  estate  was  unnecessarily  prolonged 
tfaroosh  the  willful  fault  of  the  administrator, 
sad  tnat  certain  expenditures  were  necessi- 
tated by  the  delav  is  admissible.  (Estate  of 
Moofe,  72  Gkl.  836.) 

458.  Administrator  having  been  confined  in 
SB  insane  asylum  for  a  time  during  the  ad- 
ministration, a  rulinff  admKting  in  evidence 
his  certificate  of  disdoarge  from  the  asylum, 
on  a  contest  of  his  account,  held,  not  preju- 
dicial error.    (In  re  Moore,  72  Gal.  835,  848.) 

450.  A  finding  that  the  administrator  of  the 
intestate's  estate,  in  his  capacity  as  such,  and 
lor  the  use  of  ^e  estate,  received  the  proceeds 
sf  the  pcdicy  of  insurance,  and  failed  to  ao* 


count  with  the  intestate's  estate  for  a  portion 
of  the  proceeds,  is  a  sufficient  findine  upon 
the  issue  raised  as  to  whether  or  not  the  ad- 
minis1|rator  failed  to  account  for  the  sum  re- 
ceived by  him  upon  the  policy.  (Gurran  ▼• 
Kennedy,  80  Gal.  08.) 

460.  If  the  final  account  of  an  executor  is 
attacked  for  fraud  and  embeszlement,  and  he 
is  acquitted  of  these  charges,  but  a  sum  is  de- 
ducted from  his  account  as  improperly  paid, 
it  Ib  not  an  error  for  the  probate  court  to  di- 
rect the  jury  fee  to  be  paid  out  of  the  funds 
of  the  estate.  (Estate  of  Mullins,  47  Gal. 
460.) 

Account,  order  relating  to,  api>ealability. 
See  Appeals,  171,  et  seq. 

Appeal  from  order  settling  account,  when 
premature.    See  Appeals,  435. 

Account,  decree  regarding,  how  presented 
to  supreme  court.    See  Appeals,  VII,  28. 

Account,  mistake,  objection  not  taken  be- 
low.   See  Appeals,  2304. 

Failure  to  nnd  upon  issues  raised  by  con- 
test of  executor's  account,  new  trial  for.  See 
Appeals,  1531. 

Account,  reversal  of  decree  settling,  effect  of. 
See  Appeals,  3080. 

IX«  CommlsslOBS  of. 

461.  The  probate  court  has  the  right  and 
power  to  charge  the  property  of  an  estate 
with  the  payment  of  aaministrator's  fees. 
(Finnerty  v.  Pennie,  100  Gal.  404.) 

462.  When  no  compensation  has  been  pro- 
vided by  the  will  executors  are  entitled  to 
commisnons  on  all  the  estate  which  comes 
into  their  hands,  and  for  which  they  are  held 
responsible.  (Matter  of  Estate  of  Isaacs,  30 
Gal.  105.) 

Gited  70  Gal.  71 ;  10  Mont.  438. 

468.  Person  acting  as  executor  under  void 
letters  testamentary  is  not  entitled  to  com- 
missions, fees,  or  charges.    (Estate  of  Frey,   * 
52  Gal.  658.) 

464.  An  administrator  may  renounce  his 
claim  to  compensation  for  the  performance  of 
the  duties  of  the  trust,  and  a  promise  made 
by  him  to  the  person  entitled  under  the  law 
to  the  administration  of  the  estate,  before  his 
appointment,  that  he  would  not  charge  for 
his  services,  is  equivalent  to  renunciation  of 
his  claim.    (Estate  of  Davis,  65  Gal.  300.) 

465.  As  affording  a  basis  for  the  allowance 
of  an  administrator's  commissions  the  value 
of  the  estate  which  has  been  taken  into  pos- 
session, and  having  been  in  possession  nas 
been  accounted  for,  is  alone  to  be  regarded. 
(Estate  of  Simmons,  43  Gal.  543.) 

aUsd  70  Gal.  71 ;  10  Mont.  438. 

466.  Section  222  of  the  act  to  regulate  the 
settlement  of  the  estates  of  deceas^  persons 
allows  compensation  to  the  executors,  accord- 
ine  to  the  rates  established,  upon  the  whole 
value  of  the  estate,  both  real  and  personal ; 
but  this  rule  only  applies  where  the  admin- 
istration is  complete,  and  the  estate  is  finally 
settled.    (Grd  v.  Little,  3  Gal.  287.) 

Gited  10  Mont.  430. 

467.  The  probate  court  should  not  allow  an 
administrator  fees  or  commissions  for  prop- 
erty which  does  not  come  into  his  hands,  but 
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which  18  in  the  poMearion  of  other  parties, 
who  daim  title  to  it  adTeneljr  to  the  estate, 
even  though  it  is  appraised  and  indnded  in 
the  inventory.  (Estate  of  Simmons,  48  Oal. 
643.) 

4^8.  The  execators  of  the  last  will  of  a  de- 
ceased person  are  not  entitled  to  commissions 
upon  the  value  of  a  piece  of  land  of  which 
they  had  taken  possession,  and  which  was  in- 
cluded in  their  inventory  as  a  part  of  the 
property  of  the  estate,  where  it  is  afterwards 
determmed,  in  an  action  brought  against  them 
to  recover  the  possession,  that  the  land  did 
not  belong  to  the  estate.  (Estate  of  Ricaud, 
70  Oal.  69.) 
Cited  10  Mont.  43  . 

400.  An  administrator  beinff  compelled  by 
law  to  hold,  protect,  and  guara  funos  coming 
into  his  hands,  which  he  has  reason  to  be- 
lieve to  be  assets  of  the  estate,  until  the  right 
to  the  funds  can  be  determined,  is  entitled  to 
his  commissions  thereon.  (Wells  v.  Robin- 
son, IS  Cal.  133.) 

470.  When  the  divorced  husband  makes 
testamentary  disposition  of  his  own  interest 
in  the  property  neld  in  commcm  with  his 
divorced  wife,  and  managed  by  him,  and  ap- 
points his  executors  as  trustees  to  manage 
and  control  the  property  devised,  and  the 
trustees  continue  to  manage  the  entire  prop- 
erty held  in  common,  and  to  make  monthly 
payments  to  the  divorced  wife,  the  trustees 
nave  no  control  over  her  one-third  interest  by 
virtue  of  any  power  under  the  will,  and  are 
entitled  to  no  compensation,  commissions,  or 
fees  under  the  will  for  their  management 
and  care  of  such  one-third  interest.  (Blanck- 
enburg  v.  Jordan,  86  CaL  171.) 

Cited  86  Cal.  317. 

471.  Where  administrator  resigns  or  is  re- 
moved, leaving  the  administration  incom- 
plete, there  is  no  fixed  rule  of  compensation. 
The  probate  court  should    apportion  it,  in 

*  reference  to  the  compensation  fixed  by  law 
for  the  whole,  according  to  sound  judgment. 
(Ord  V.  Little.  3  Cal.  287.) 
Cited  55  Cal.  89. 

472.  There  is  but  one  asgregate  sum  to  be 
allowed  as  commissions  far  administration; 
and,  in  case  of  a  cliange  of  administration, 
tbe  court  has  no  basis  upon  which  to  make 
an  apportionment  between  the  administra- 
tors until  the  close  of  the  estate.  The  outgo- 
ing administrator  is  therefore  entitled  upon 
the  settlement  of  his  account  only  to  com- 
missions for  the  portion  of  the  estate  fully 
administered  by  him,  and  for  his  proportion 
of  the  balance  of  the  commission  must  wait 
until  the  final  settlement  of  the  estate.  (Es- 
tate of  Barton,  55  Cai.  87.) 

Cited  10  Mont.  439. 

473.  The  allowance  to  an  administrator,  as 
commissions,  of  a  sum  in  excess  of  tbe  statu- 
tory percentage  to  which  he  is  entitled  is 
erroneous,  in  so  for  as  it  exceeds  the  per- 
centage fixed  by  statute,  where  the  adminis- 
trator has  not  petitioned  the  court  for  an 
extra  allowance  for  extraordinary  services, 
and  it  does  not  appear  that  he  rendered  any 
such  services.    (Estate  of  Moore,  96  Cal.  521.) 

474.  An  administrator's  commissions  should 


not  be  allowed  him  in  the  aettleinsfiitof  his 
annual  aooount,  but  such  oommissions  are  to 
be  ascertained  and  allowed  him  when  he  has 
rendered  his  final  account  and  tibe  estate  is 
ready  for  distribution.  (Estate  of  Miner,  46 
Cal.  564.) 
Cited  10  Mont.  439. 

475.  An  administrator  is  not  entitled  to  be 
credited  with  his  commianons  until  tiie  settle- 
ment of  his  final  account.  (Estate  of  Rose,  80 
Cal.  166.) 

CHted  10  Mont.  439. 

476.  It  is  not  error  to  postpone  the  allow- 
ance of  an  executor's  commissions  unUl  the 
settlement  of  the  final  account.  (Estate  of 
Dunne,  58  Cal.  543,  549.) 

477.  Administrator  cannot  set  dS  his  com- 
missions on  settlement  of  his  annual  account, 
against  a  sum  due  hy  him  to  the  intestate, 
and  with  which  he  is  charged.  (Estate  of 
Miner,  46  Cal.  564.) 

478.  The  district  court  has  no  jurisdiction 
over  the  allowance  or  apportionment  of  the 
commissions  of  executors  and  administrators. 
(Hope  V.  Jones,  24  CaL  89.) 

479.  Where  the  sole  heir  of  the  estate  of  a 
decedent  dies  before  the  eetete  is  settled,  and 
administration  is  sepaiately  had  upon  his  es- 
tete,  and  the  same  aaministrator  is  appointed 
to  settle  each  of  the  estetes,  the  heirs  of  the 
deceased  heir  take  the  estate  distributed  to 
them  not  only  subject  to  a  lien  in  ^vor  of  the 
administrator  chareed  thereupon  for  his  fees 
in  settlement  of  the  estate  of  the  deceased 
heir,  but  also  take  it  subject  to  a  lien  chai^ged 
by  the  court  upon  the  estate  of  the  ori|£ial 
decedent  in  favor  of  the  administrator.  (Fin« 
nerty  v.  Pennie,  100  Cal.  404.) 

Jurisdiction  to  determine.  See  ante,  359. 
411. 

Commissions  of  coexecutors.    See  post,  XI. 

Extra  compensation,  order  regarding,  ap- 
pealability.   See  Appeals,  168. 

Lien  of  administrator,  distribution  subject 
to.    See  Estates  of  DeceiEued  Persons,  IX,  7. 

Compensation  of  special  administrator.  See 
post,  513. 

X.  Diseharge  of« 

480.  Allowance  of  final  account  of  execator 
does  not  discharge  him  from  his  trust,  nor  is 
it  a  decree  of  distribution  or  the  equivalent  of 
such  a  decree.  Until  the  entov  of  a  decree 
discharging  an  executor  from  liability  he  is 
not  discharged  from  his  trust.  (MoOrea  ▼• 
Haraszthy,  51  Cal.  146.) 

Cited  60  Cal.  260;  63  Cal.  475;  80  Cal.  170. 

481.  A  decree  of  the  probate  court  distribut- 
ing the  estate  of  a  deceased  person,  and  also 
settling  the  accounta  of  the  executors,  and 
discharging  them  from  further  liability,  is  not 
void  on  its  face  in  respect  to  such  discbarge, 
upon  the  ground  that  it  was  premature,  and 
to  that  extent  in  excess  of  the  jurisdiction  of 
the  court,  there  being  nothing  in  the  decree 
to  show  that  any  part  of  the  estate  still  re- 
mained in  tbe  hands  of  the  executors.  (Dean 
V.  Superior  Court,  63  Cal.  478.) 

Cited  70  Cal.  607. 

482.  When  an  administrator  has  presented 
his  final  account  and  been  discharged  he  is 
no  longer  the  representative  of  the  estate,  and 
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hit  no  anthoriW  to  appear  for  or  bind  il  in 
any  inaimor.  (Willis  y.  Farley,  24  CaL  48a) 
Cited  88  OaL  471. 

483.  After  the  expiration  of  the  timolimited 
l^  nction  473  of  the  Code  <^  Civil  Proeedure 
a  decree  aettling  the  final  account  of  an  ex- 
ecutor and  discharging  him  from  his  trust,  if 
regular  upon  its  £fu;e,  cannot  be  set  aside  by 
the  probate  court  on  the  ground  that  it  had 
been  inadvertently  and  prematurely  entered. 
The  remedy  in  such  a  case  is  in  equity.  (Es- 
tate of  Oahalan,  70  Cal.  604.) 

(^ted  91  CaL  577. 

484.  On  the  19th  of  January,  1886,  the  su- 
perior court  settled  the  final  aicoount  of  the 
petitioner,  as  the  administrator  of  the  estate 
of  one  Murphy,  and  decreed  the  distribution 
of  the  estate,  and  on  the  26th  of  January, 
1885,  entered  a  decree  finally  dischaiving  him 
as  administrator.  On  the  following  oay ,  upon 
the  application  of  certain  parties  interested  in 
the  estate,  the  court  made  an  order  setting 
aaide  and  vacating  the  decree  of  final  dis- 
chaige,  reciting  therein  that  the  decree  was 
made  and  entered  inadvertently  and  ex  parte. 
The  petitioner  subsequently  brought  this  pro- 
oeedmg  to  i>rohibit  the  court  from  taking  any 
farther  action  in  the  matter  of  the  estate. 
Held,  that  the  court  had  jurisdiction  to  set 
aside  the  order  of  final  discharge,  and  that 
the  validity  of  the  order  could  not  be  col- 
laterally attacked.  (Wiggin  V.  Superior  Court, 
tt  Cal.  898. ) 

(Sted  70  oil.  236;  73  Cal.  186. 

485.  Where  the  executors  of  the  will  of  a  de- 
cedent have  been  discharged  pending  a  contest 
by  several  parties  over  a  legac;^  bequeathed  by 
tbe  will,  tne  amount  of  which  was  ordered 
paid  into  court  to  abide  the  contest,  and  are 
rehiatated  lor  the  purpose  of  contesting  the 
rights  of  all  the  daimants,  and  claiming  the 
amount  of  the  legacy  as  residuarv  legatees, 
mch  order  of  reinstatement,  thougn  unneces- 
Bsry  to  the  determination  of  the  contest,  can- 
not be  complained  of  as  beyond  the  power  of 
the  eourt  to  make  it,  upon  appeal  bv  a  claim- 
ant of  the  legacy  who  was  not  entitled  there- 
to; and  an  unsuccessful  claimant,  if  not 
entitled,  cannot  object  to  the  validity  of  an 
order  of  the  court  aecreeing  that  the  execu- 
tors as  residuary  legatees  are  entitled  to  the 
l^gaey,  nor  that  the  order  ci  distribution 
directing  the  pajrmentof  the  amount  into 
oourt  was  conclusive  aminst  the  executors. 
(Estate  of  Casement,  78  Cal.  138.) 

Preenmption  in  favor  of  regularity  of  order 
discharging  executor.    See  ante,  85. 

XI.  Go-exeentors* 

486.  If  one  of  two  executors  is  absent  from 
the  state  the  other  can  administer;  and,  in 
mch  case,  where  one  only  has  acted  and  the  de- 
cree of  distribution  refers  to  him  alone,  the 
absent  executor  is  not  a  necessary  party  to  an 
>ctbn  against  the  other  by  a  distributee  to 
VBoover  his  share  of  the  estate.  (Whe^er  v. 
Bolton,  54  Cal.  802.) 

487.  Administrators  in  law  are  deemed  but 
tt  one  person,  and  the  act  of  any  one  of  two 
or  more  eo-administrators,  in  a  matter  within 
the  sphere  of  his  authority  as  administrator, 
H  the  act  of  all.    (Wimsv.Fftriey,24Cal.490.) 


488.  Where  a  testator  in  his  will  appointed 
two  persons  as  executors,  and  gave  to  each  of 
them  all  the  power  over  his  property  whioh 
he  himself  possessed  as  fullv  as  m  law  niav 
be  required,  and  empowered  them  to  sell  (t 
as  to  them  should  seem  proper,  for  the  pur- 
pose of  carrjdng  into  effect  a  provision  in  his 
will  topa^  his  debts,  and  one  of  the  executors 
in  eood  faith  and  for  a  fair  price  sold  a  portion 
of  land  for  the  purpose  of^  raising  money  to 
pay  the  debts  of  the  testator,  h^^  that  the 
transfer,  when  attacked  by  the  heirs  of  the 
testator,  was  valid,  although  not  executed  by 
the  co-executor,  when  it  appeared  probable, 
from  the  testimony,  that  he  advisea  and  as- 
sented to  the  sale ;  and  held,  further,  that  a 

grivate  sale  was  good,  and  that  it  need  not 
ave  been  at  auction.    (Panaud  v.  Jones,  1 
Cal.  488.) 

489.  Each  co-executor  may  keep  a  separate 
account,  and  present  the  same  for  final  settle- 
ment, and  each  is  charseable  with  the  full 
amount  of  assets  that  nave  come  into  his 
hands,  and  is  entitled  to  be  credited  with  all 
disbursements  legally  made  by  him  on  behalf 
of  the  estate,  and  the  probate  court  should  fix 
the  compensation  of  each  in  proportion  to  the 
service  rendered.  (Hope  v.  Jones,  24  CaL 
89.) 

490.  An  executor  or  trustee  is  liable  for  the 
wron^ul  acts  of  a  co-executor  or  co-trustee, 
to  which  he  consented,  or  which  by  his  negli- 
gence he  enabled  the  latter  to  commit,  and 
which  he  failed  to  use  the  means  within  his 
power  to  prevent.  (Estate  of  Csbom,  87 
Cal.  1.) 

491.  An  executor  who  has  money  of  the 
estate  in  his  hands,  and  turns  it  over  to  his 
co-executor,  or  who  actively  assists  to  put  it 
into  the  hands  of  his  co-executor,  is  liaole  for 
any  misapplication  of  it  by  the  latter,  unless 
it  appears  that  good  reasons  existed  for  turn- 
ing it  over,  and  that  in  allowing  the  co-execu- 
tor to  keep,  control,  and  disburse  it  he  acted 
in  good  faith,  without  notice  of  any  purpose 
to  misapply  it,  and  with  reasonable  prudence 
and  discretion.    (Estate  of  Csbom,  87  Cal.  1.) 

492.  The  liability  of  an  executor  for  misap- 
propriation of  assets  turned  over  to  his  co-ex- 
ecutor depends  on  the  circumstances  of  each 
case :  good  faith  alone  will  not  save  him  hrom 
liability  if  an  omitted  dutv  on  his  part  has 
occasioned  the  loss,  nor  will  bad  faith  on  the 
part  of  the  co-executor  subject  him  to  liability 
It  he  has  omitted  no  duty  on  his  part,  since  he 
has  a  right  to  rely  upon  the  honesty  of  his 
co-executor,  whether  he  be  rich  or  poor. 
(Estate  of  ()sborn,  87  Cal.  1.) 

498.  An  executor  who,  upon  departing  from 
the  state  for  an  indefinite  period,  left  the 
money  and  business  of  the  estate  in  the  care 
of  his  co-executor,  and  thereafter  took  no  part 
in  its  management,  but  joined  in  a  nnal 
account  with  the  co-executor  Ions  after  the 
time  allowed  by  statute  for  the  filing  of  the 
account,  is  liable,  upon  the  insolvency  of 
the  co-executor,  for  the  funds  appropriated 
by  him  to  his  own  use.  (Estate  of  (}sborn, 
87  Cal.  1.) 

494.  In  case  administration  be  by  more  than 
one  executor,  each  one  is  equally  entitled  to 
the  possession  of  the  estate;  and  where,  with- 


1202 


EXECUTOBS  AND  ADMINI8TRATDB8, 


out  the  agency  of  one  execntor,  the  property 
of  the  estate  pasaes  into  the  poaaeeaion  of 
another,  and  beoomea  lost  to  the  estate,  he  ia 
not  chargeable  who  had  not  the  poaaeaaion  of 
the  portion  thna  lost.  (Abila  ▼•  Burnett,  88 
GaL068.) 

495.  The  obligationa  of  oo-ezeeutora  ariae 
from  their  contract,  and  are  aeyeral ;  and.  for 
a  nei^lect  of  their  duty  aa  truateea,  their 
Hability  ia  the  aeyeral  liaoility  of  each,  and  a 
releaae  of  one  doea  not  discharge  the  other. 
(Estate  of  Sanderson,  74  Oal.  199.) 
Oited  87  OaL  4r6. 

490.  One  of  two  ezecntora,  having  the 
exclusiye  poaaeaaion  of  a  note  and  mortgage 
belonging  to  the  eatate,  with  knowledge  that 
ihey  were  nearly  outlawed,  took  no  atepa  to 
enforce  the  aame  until  after  they  were  barred 
by  the  atatute  of  limitations.  The  debt  was 
in  consequence  lost  to  the  estate.  His  co-exec- 
utor took  no  steps  in  the  matter,  relyine  upon 
the  positive  statements  of  the  oth^  that  he 
knew  all  about  it,  and  that  there  was  plenty 
of  time  to  attend  to  the  collection  of  the  note. 
The  parties  interested  in  the  estate  aubse- 
quenuy,  by  a  written  instrument,  i>romi8ed 
not  to  seek  any  legal  redress  against  the 
co-executor.  Held,  that  the  executor,  having 
the  exclusive  possession  of  the  note  and 
mortgage,  was  alone  guilty  of  negligence,  and 
was  properly  chaigeable  therewith,  and  that 
his  liability  was  not  discharged  by  the  release 
of  his  co-executor.  (Estate  of  Sanderson,  74 
Oal.  199.) 

497.  The  share  of  the  commissions  to  which 
co-executors  are  respectively  entitled  is  not 
ascertained  by  anjr  established  rule  of  law, 
but  upon  the  principles  of  equity.  (Hope  v. 
Jonea,  24  Gal.  89.) 

Oited  88  OaL  88. 

498.  A  co-«xecutor  who  takea  no  care  or 
charge  upon  himaelf  touching  the  eatate  or 
any  |Murt  thereof,  collecta  no  oebta,  makea  no 
diaburaementa,  and  thus  renders  no  service 
whatever,  is  not  entitled  to  any  share  in  itte 
oommissions.    (Hope  ▼.  Jones,  24  Oal.  89.) 

499.  The  partnerahip  relation  doea  notexiat 
between  co-executora,  and  they  have  no  joint 
intereat  in  the  commissions  allowed  by  law 
for  their  aervicea  in  administering  upon  the 
estate.  (Hope  v.  Jones,  24  Oal.  89,  90.) 
Oited  38  Oal.  667. 

Act  of  one  in  approving  claim  is  act  of  all. 
See  Estates  of  DecctfMed  Persons,  128. 

xn.  Special  Exeentonu 

600.  Where  letters  testamentary  have  been 
issued  to  an  executrix  the  superior  court  has 
no  power  afterwards  to  appoint  a  special 
admmistrator  of  the  estate,  unless  the  execu- 
trix is  first  suspended  or  removed.  (Schroeder 
V.  Superior  Gourt  of  San  Mateo  (Jounty,  70 
OaL  843.) 

601.  If  there  be  any  danger  of  loss  to  the 
estate  from  a  stay  of  proce^ings  pending  an 
appeal  from  an  order  appointing  an  admmis- 
trator such  danger  can  be  avoided  by  the 
appointment  of  a  special  administrator  under 
section  1411  of  the  Oode  of  Oivil  Procedure. 
(Estate  of  Woods,  94  Oal.  666.) 


Appointment  of  pending  appeal 
removing  administrator*    See  ante,  106w 

602.  Under  aection  1418  of  the  Oode  of  (%▼- 
il  Procedure  no  aj^peal  Ilea  from  an  order 
appointing  a  apecud  adminiatratar*  Sab- 
diviaion  8  of  aection  968  pf  that  oode,  authov^ 
ising  an  appeal  from  orders  granting  letten 
of  adminiatration,  only  appliea  to  oidera 
appointing  general  adminiatratora.  (Eatata 
of  Oarpenter,  73  OaL  208.) 
Oited  82  Oal.  162. 

608.  Ex  parte  order  appcnnting  apedal 
administrator  doea  not  operate  aa  a  removal 
of  an  executrix  previoualy  appointed. 
(Schroeder  v.  Superior  Gourt,  70  Oaf.  348.) 

604.  The  office  and  duties  of  a  apedal  ad- 
ministrator are  similar  to  those  of  a  receiver  ^ 
in  equity,  the  powers  and  duties  of  each  being 
limited  to  such  as  are  defined  by  statute,  or 
expressed  in  the  order  of  his  appointment,  or 
in  auch  order  aa  he  mav  from  time  to  time  re- 
ceive for  the  purpoee  of  more  effectually  pre- 
aerving  the  eatate  intrusted  to  hia  charge. 
(EaUte  of  Moore,  88  Gal.  1.) 

606.  A  apedal  administrator  haa  no  atata- 
tory  power  conferred  upon  him  to  allow  or 
pay  claima  against  the  estate.  Under  section 
1412  of  the  Code  of  Oivil  Procedure  the  ap- 
pointment of  a  apecial  adminiatrator  muat  be 
made  by  entry  upon  the  minutea  of  the  court 
specifying  the  powers  to  be  exercised  by  the 
administrator.  If  such  entry  is  not  tiefore 
the  appellate  court  a  disallowance  by  the  su- 
perior court  of  a  claim  paid  by  the  special 
administrator  in  the  settlement  of  his  account 
will  be  affirmed.  (Estate  of  Sackett,  78  OaL 
800.) 

606.  A  special  administrator  haa  authority 
aimply  to  collect  debta  and  preaerve  the  eatate, 
and  cannot  pay  debta;  ana  the  probate  court 
cannot  empower  him  to  defray  the  expensea 
of  a  controversy  over  probate,  unless  expressly, 
authorized  to  do  so  by  statute.  (Henry  v. 
Superior  Gourt,  93  Gal.  669.) 

607.  The  payment  by  a  special  adminiatra- 
tor, for  repaira  to  the  property  of  the  eatate, 
of  a  sum  m  exceaa  of  tne  amount  allowed  by 
a  previoua  order  of  the  court  to  be  expended 
therefor,  and  for  repairs  not  previously  au- 
thorised, should  not  be  disallowed  in  the 
settiement  of  his  account  merely  because  of 
auch  exceaa  of  power,  if  it  appear  that  the 
repaira  were  neceaaary  and  the  expenditure 
reaaonable.    (Eatate  of  Moore,  88  CSbL  1.) 

608.  Though  it  ia  matter  of  prudence  to  ob- 
tain a  previous  order  for  necessary  expendi- 
tures there  is  no  rule  of  law  which  will 
deprive  the  court  of  power  to  reimburse  a 
special  administrator  or  receiver  if  his  acta 
and  expenditures  are  approved.  (Estate  of 
Moore,  88  Gal.  1.) 

Action  by,  alleging  legal  capadty  to  sue. 
See  ante,  277. 

609.  If  a  special  administrator  of  an  estate, 
as  such,  and  without  authority,  sells  stock  of 
a  corporation  which  had  been  pledged  to  the 
deceased  in  his  lifetime  as  security  for  a  loan 
of  money,  and  receives  the  proceeds,  which 
he  pays  over  to  the  executors  subsequently 
appointed,  this  does  not  constitute  a  conver- 
sion by  the  estate,  so  as  to  enable  the  pledgor 
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loreoorer  tbe  enbftnoed  value  of  the  stock  in 
an  action  of   trover  against  the  executors. 
(Ton  Schmidt  v.  Bourn,  60  Gal.  61(1.) 
€»tod  54  Gal.  841. 

SIQ.  Conceding  that  the  pledgor  could,  in 
■oeh  case,  maintain  an  action  against  the 
execntors  lor  the  recovery  of  the  proceeds  of 
tbe  sale,  or  such  portion  of  them  as  had 
pannnd  to  the  credit  of  the  estate,  the  action 
10  for  monev  had  and  received  to  the  use  of 
the  plaintiff,  and  in  affirmance  of  the  sale. 
(Yon  Schmidt  ▼.  Bourn,  50  Gal.  616.) 

511.  Under  sections  1415  and  1417  of  the 
Oode  of  Civil  Procedure  the  special  adminis- 
trator of  the  estate  of  a  deceased  person,  who 
ifl  individuallv  indebted  to  the  deceased,  must 
charge  himself  in  his  account  as  special  ad- 
minietrator  with  the  amount  of  his  mdebted- 
(Estate  of  Armstrong,  60  Gal.  239.) 


512.  The  approval  of  the  account  of  the 
■pecial  administrator  in  resi>ect  to  expendi- 
tarefl  for  necessary  repairs  is  in  the  discretion 
of  the  judge  settlmg  the  account,  and  is  not 
subject  to  review,  unless  it  appears  that  the 
discretion  has  been  abused.  (Estate  of  Moore, 
88  OaL  1.) 

513.  The  compensation  of  a  special  admin- 
istrator is  in  the  discretion  of  toe  court,  and 
it  is  not  improper  for  the  court  to  take  the 
rate  of  compensation  fixed  by  the  statute  for 
an  administrator  as  the  standard  for  deter- 
mining a  proper  allowance  to  be  made  to 
him.    (Estate  of  Moore,  88  Gal.  1.) 

Appointment  pending  appeal  from  revoca- 
tion of  probate.    See  Appals,  172U 
May  sue   to  set  aside  fraudulent  convey* 
See  Fraudulent  Ck)nveyance8,  139. 
of  for  services.    See  Appeals,  170. 


xiii.  De  Faeto  Administrator;  Adminis- 
trator de  Bonis  Hon;  Exeentor  de 
Sob  Tort. 

514.  The  recognition  by  the  probate  court 
<d  a  person  as  administrator,  when  he  has  not 
quakfied  and  received  letters,  does  not  midce 
him  an  administrator  de  facto.  (Pryor  v. 
Downey,  50  Gal.  388.) 

515.  Bv  our  statute  there  are  only  two 
daases  of  administrators,  special  and  general ; 
and  no  such  officer  as  an  ''  administrator  de 
bonis  non"  is  known  to  our  law.  When  the 
authority  of  a  general  administrator  is  termi- 
nated, and  a  new  one  appointed,  the  latter 
takes  the  place  of  the  first — succeeds  to  the 
office,  clothed  with  the  same  powers,  and 
snbject  to  the  same  restrictions — and  when  he 
invokes  the  action  of  the  court  must  institute 
the  same  proceedings^  and,  so  far  as  he  is 
able,  must  make  a  similar  showing.  (Haynes 
V.  Meeks,  20  Gal.  288.) 

Judgment  against  administrator,  admissi- 
bility against  administrator  de  bonis  nou. 
See  Judgments,  435. 

516.  Under  the  probate  practice  of  Gali- 
iomia  there  ia  no  such  officer  recognized  as 
an  executor  de  son  tort.  (Bowden  v.  Pierce, 
73  Gal.  459.) 

517.  Under  our  system  there  is  probably  no 
sach  thing  as  an  executor  de  son  tort;  at  all 
erenta  no  man  can  be  an  executor  de  son  tort 


in  regard  to  land.    (Pryor  v.  Downey,  50  OaL 

388  ) 

Cited  78  Gal.  463. 

518.  An  executor  de  son  tort  at  common- 
law,  though  his  acts  are  for  many  purposea 
valid,  cannot  derive  from  such  acts  any  benefit 
to  himself.  He  cannot  retain  assets  to  nay  a 
debt  of  his  own,  and  if  the  estate  be  insolvent 
it  is  no  answer  to  an  action  to  recover  the 
assets  that  he  has  paid  debts  equal  to  or 
exceeding  their  value.  (De  La  Guerra  v. 
Packard,  17  Gal.  182.) 

519.  How  far  our  statute  has  changed  these 
common-law  rules,  query  7  (De  La  Guerra 
V.  Packard,  17  Gal.  182.) 

520.  One  who,  without  legal  authority,  takes 
possession  of  the  estate  and  pays  claims,  stands 
in  the  position  of  a  voluntary  agent,  repre- 
senting the  heirs,  and  not  the  estate,  and  his 
payments  are  on  behalf  of  the  heirs  and  in  dis- 
charge of  their  personal  liability ;  and  if  any 
claim  exist  for  these  payments,  it  is  asainBt 
the  heirs.  (De  La  Guerra  v.  Packard,  17  Gal. 
182.) 

Cited  28  Gal.  505;  33  Gal.  423;  37  Gal.  89,  91; 
91  Gal.  579. 

521.  That  the  rights  and  liability  of  the 
heirs  under  the  Mexican  law  are  such  that 
an  estate  is  not  subject  to  administration 
under  our  statute,  and  that  whatever  has 
been  done  in  this  respebt  in  such  case  is 
unauthorised  and  illegal,  semble.  (De  La 
Guerra  v.  Packard,  17  Gal.  182.) 

Cited  66  Gal.  108. 

522.  An  heir  who,  in  a  subordinate  capacity, 
managed  the  property  of  an  intestate  without 
administration,  under  the  direction  and  con- 
trol of  another,  while  the  Mexican  law  was  in 
force,  is  not  liable  in  a  character  analogous  to 
that  of  an  executor  de  son  tort  at  common 
law.  (Valencia  v.  Bemal,  26  Gal.  328.) 
Cited  73  Gal.  463. 

523.  In  1849  Lataillade  died  intestate.  His 
father-in-law,  Jos6  de  la  Guerra,  without  legal 
authority,  took  possession  of  his  assets,  and 
undertook  to  settle  his  affairs.  Between  1849 
and  1860  said  Joe6  received  five  thousand  six 
hundred  and  forty-nine  dollars  and  fifty  cents 
in  money  and  gold-dust  belonging  to  the 
estate;  and  between  L.'s  death  and  1853  said 
Joe6  paid  persons  claiming  to  be  creditors  of 
the  estate  sixteen  thousand  four  hundred 
and  two  dollars.  Letters  of  administration 
upon  the  estate  of  Lataillade  were  issued  in 
1857,  and  in  1858  nlaintiffs,  as  executors  of 
the  last  will  of  said  Jos<§  de  la  Guerra,  pre- 
sented to  such  administrator  their  claim 
for  ten  thousand  seven  hundred  and  fifty-two 
dollars  and  fifty  cents,  balance  of  payments 
by  said  Jose  to  L.'s  creditors  over  the  assets 
received.  CHaim  rejected,  and  this  suit 
brought  against  the  administrator  for  th9 
amount.  Held,  that  Jos^  de  la  Guerra,  so  fa. 
as  the  common  law  governs  the  case,  was  ait 
executor  de  son  tort,  and  hence  that  plaintiffs 
cannot  recover;  that  their  testator  acquired 
no  rights  by  his  payment  of  debts  over  and 
above  the  value  of  assets  received,  and  could 
not  thus  make  himself  a  creditor  of  the  estate. 
(De  La  Guerra  v.  Packard,  17  Gal.  182.) 

Administrator  of  tax  collector  treated  aa 
trustee  de  son  tort.    8ee  ante,  329. 
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XIT.  VoretoB  Exeentors. 

524.  A  foreign  execatrix  mskj  maintain  an 
action  in  this  state  in  her  individual  name  on 
a  judgment  recovered  by  her  aa  execatrix  in 
another  state  on  a  debt  due  to  her  testator. 
(Lewia  v.  Adams,  70  Oal.  403.) 

Cited  71  Cal.  598;  81  Cal.  559,  560,  665;  89 
Oal.  360. 

525.  Foreign  execritors  to  whom,  as  trustees, 
a  note  and  mortgage  were  given  by  their  co- 
executor  for  the  amount  of  assets  received  by 
him  belonging  to  the  estate,  may  maintain 
an  action  to  recover  the  trust  fund  as  mort- 
gagees under  the  terms  of  the  mortgage, 
without  taking  out  letters  testamentary  in 
the  jurisdiction  in  which  the  mortgaged 
property  is  situated,  and  the  trust  may  be 
enforced  indirectly  by  foreclosure  of  the  mort- 
gage, under  the  rule  of  equitable  estoppel. 
(Fox  V.  Tay,  89  Oal.  339.) 

526.  It  appeared  from  an  agreed  case  sub- 
mitted to  the  court  below  that  B.,  a  resident 
of  New  York,  dying  in  that  state,  by  his  will 
gave  his  executors  power  to  sell  and  convey 
all  or  any  of  his  property,  real  or  personal ; 
and  that  under  this  power  (the  will  having 
been  admitted  to  probate  in  New  York)  the 
executor  in  that  state  (one  only  having  quali- 
fied) sold  to  the  plaintiff,  by  indorsement  and 
delivery  of  the  certificates,  certain  shares  of 
capital  stock  of  the  defendant,  a  Oalifomia 
corporation  (which  stood  in  the  name  of  B., 
ana  the  certificates  of  which  were  in  his  pos- 
session at  the  time  of  his  death).  Held  (un- 
der section  824  of  the  Oivil  Oode),  tiiat  the 
title  of  the  plaintiff  was  complete,  and  that  it 
was  not  necessary  to  have  letters  of  adminis- 
tration issued  in  this  state  in  order  to  obtain 
a  transfer  on  the  books  of  the  corporation ; 
and  held,  further,  that  the  bond  provided  for 
in  section  326  of  the  Oiril  Oode  was  not  re- 
quired. (Brown  v.  San  Francisco  Gas  Light 
Co.,  58  Oal.  426.) 

Cited  89  Oal.  350. 

XT.  Pnblle  Adminlstratonu 
/.  Con9truction  of  StatutB  PronMioM  RoMing  to. 

527.  It  seems  that  all  the  provisions  of  the 
law  relating  to  the  powers  and  duties  of  the 
public  administrator,  and  inconsistent  witii 
the  general  probate  law,  are  special  provi- 
sions, which  must  be  given  their  full  force. 
(Beckett  v.  Selover,  7  Cal.  215.) 

Oited  100  Oal.  80. 

2.  Upon  What  Eotatoo  to  Mdmrniotor;  Appfication 
for  Lottoro;  Appointmont 

Foreign  wills,  right  of  public  administrator. 
See  ante,  II,  6. 

Expiration  of  term  after  application,  effect 
gf  on  right.    See  post,  XV,  5. 

628.  The  public  administrator  is  an  officer 
0|  the  law.  He  is  entitled  to  the  administra- 
tion of  sXl  estates  not  otherwise  administered, 
and  he  has  only  such  powers  as  are  nven  him 
by  law.    (Beckett  v.  Selover,  7  Cal.  215.) 

529.  Under  the  fourteenth  chapter  of  the 
act  conceminff  the  estates  of  deceased  persons 
the  public  aaministrator  has  a  right,  and 
should  at  once  take  possession  of  the  estate 
of  all  persons  dying  without  known  heirs. 


Thk  if  nurtaiiMd  by  the  ei^ty-eighth  aectioB 
oftheact.    (Beckett t.  8efof«r,  7  CaL  215.) 
Cited  29  GbO.  6ia 

580.  In  both  caaea  he  holds  as  special  ad- 
ministrator, and  ssbjeci  to  the  direction  of 
the  court.    (Beckett  ▼.  Selover,  7  OaL  215.) 

581.  The  public  administrator  of  the  city 
and  eounty  of  San  Frandsco  can  take  upon 
himself  the  duties  of  an  administrator  of  a 
given  estate  only  by  virtue  of  a  special  grant 
from  the  probate  court,  made  upon  a  petition 
therefor  nled  in  the  matter  of  such  estate. 
He  does  not,  by  virtue  of  his  office,  acquire 
the  right  to  aominister  upon  any  particular 
estate.  (Estate  of  Hamilton,  84  Oaf.  464.) 
Cited  100  Cal.  80. 

532.  Where  public  administrator  of  one 
county  applies  for  letters  it  is  not  necessary 
to  send  notices  to  the  public  administrator  of 
any  other  county.  (Estate  of  Griffith,  84  OaL 
107.) 
Cited  86  Cal.  554. 

583.  The  public  administrator  is  not  entitied 
to  administer  upon  every  estate,  and  there 
must  be  a  judicial  grant  of  administration  to 
him  in  each  particular  case,  <3i  which  his 
official  commission  is  not  proof ;  and  he  must 
show  the  ^;rant  of  administration,  like  any 
other  administrator.  (Beckett  v.  Selover,  7 
Oal.  215.) 
Cited  11  Cal.  128;  84  Oal.  468. 

Effect  of  omission  to  issue  letters.  See 
ante,  I,  3. 

Failure  to  take  out  letters,  sive  bond,  and 
take  oath.    See  Statute  of  Linutations,  197. 

534.  A  public  administrator  who  applies  for 
letters  in  nis  individual  capacity  as  a  creditor 
of  the  deceased  does  not  thereby  waive  his 
ri^ht  to  make  a  subsequent  application  in 
his  official  capacity.  (Estate  of  McKinnon,  64 
Oal.  226.) 

535.  A  petition  was  presented  bj  W.,  in  his 
official  character  as  public  administraior,  for 
letters  of  administration  on  the  estate  of  0. ; 
but  in  the  order  appointing  him,  and  in  hie 
letters,  his  official  character  was  not  referred 
to.  Held,  in  an  action  against  the  sureties 
on  his  official  bond  for  money  of  the  estate 
wrongfully  appropriated  b^  him.  that  the 
letters  were  issued  to  W .  in  nis  official 
character,  and  that  his  sureties  were  liable. 
(Mitchell  V.  Hecker,  59  Oal.  558.) 

Right  to  apply  for  revocation  of  letters. 
See  ante,  92. 

3.  Right  of  Proforonce. 

536.  It  is  competent  to  the  public  adminis* 
trator  to  petition  for,  and  by  order  of  the  pro* 
bate  court  to  receive,  letters  of  administration 
upon  the  estate  of  an  intestate,  notwithstand- 
inff  the  deceased  may  have  expressed  a  wish 
to  nave  another  person  settle  the  estate.  (Es- 
tate of  Morgan,  53  Cal.  243.) 

Cited  64  Oal.  228. 

537.  Under  section  1365  of  the  Code  of 
Oivil  Procedure  the  public  administrator  is 
entitied  to  letters  of  administration  in  prefer^ 
ence  to  creditors.  (Estate  of  McKinnon,  64 
Cal.  226.) 

538.  A  public  administrator  is  entitled  to 
letters  of  administration  in  preference  to  a 
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of  flm  intestate  decedent,  or  to  the 
nominee  of  a  noiuesident  heir.    (Estate  of 
Hyde,  64  Oal.  228.) 
ated  07  Cal.  342. 

539.  If  there  is  a  contest  in  the  probate 
oonrt  between  the  pnblic  administrator  and  a 
creditor  of  an  estate  as  to  which  shall  admin- 
ister, and  other  creditors  request  the  court  to 
appoint  the  public  administrator,  it  is  within 
the  discretionary  power  of  the  court  to  ap- 
point the  public  administrator.  (Estate  of 
roak,  46  Cal.  673.) 

540.  Is  a  person  who  purchases  a  claim 
sgainst  an  estate  after  the  death  of  the  de- 
cedent a  creditor  who  is  entitled  to  be 
preferred  to  the  public  administrator  as  ad- 
ministrator of  the  estate,  query?  (Estate  of 
Doak,  46  Oal.  573.) 

541.  Applications  for  letters  by  the  public 
sdministrator  and  by  a  nominee  of  a  nonres- 
ident heir  may  be  heard  together,  and  the 
administration  awarded  to  the  proper  party. 
(EeUte  of  Hyde,  64  Oal.  228.) 

542.  Two  applications  were  made  for  letters 
of  administration,  one  by  the  public  adminis- 
trator and  the  other  b^  a  person  who  based 
his  claim  upon  the  written  request  of  a  son 
of  the  deceased  residing  in  Groat  Britain.  The 
court  below  decided  in  fayor  of  the  public  ad- 
ministrator on  the  ground  that  no  effect  could 
be  ^yen  to  the  request  of  the  son  by  reason 
of  his  nonresidence.  Held,  on  a  construction 
of  certain  provisions  of  the  Ck)de  of  Oivil  Pro- 
eedure,  that  the  decision  was  correct.  (Estate 
of  Beech,  63  Oal.  458.) 

Cited  64  Oal.  228;  78  Oal.  686. 

643.  The  nominee  of  the  father  and  mother 
of  a  deceased  person  is  entitled  to  letters  of 
administration  upon  the  estate,  in  preference 
to  the  pubUc  administrator.  (Estate  of  Bedell, 
97  Gal.  339.) 

544.  As  between  public  administrator  and 
nominee  of  married  daughter  of  the  intestate, 
the  public  administrator  has  the  better  right 
to  letters  of  administration.  (Estate  of  Kelly, 
67  Oal.  81.) 
Cited  64  Oal.  228. 

546.  As  between  the  public  administrator 
and  the  appointee  of  a  foreign  executor,  who 
has  renounced  his  right  to  letters  testamen- 
tary in  this  state,  and  who  is  not  the  sur- 
Tiymg  husband  or  wife  of  the  deceased,  the 
public  administrator  has  the  prior  right  to  be 
granted  letters  of  administration  with  the  will 
annexed.    (Estate  of  Garber,  74  Oal.  838.) 

Preference  of.    See  ante,  37. 

4.  Boi§d  of;  Liability  on  ContracH;   Contorting 

Probato, 

646w  As  public  administrator  Is  required  to 
give  a  bond  and  take  the  official  oath  it  seems 
to  have  been  the  intention  of  the  statute  to 
dispense  with  the  bond  and  oath  required  of 
other  administrators  in  each  particular  case. 
(BeckeU  t.  Selover,  7  Oal.  215.) 

647.  A  public  officer,  who  stands  in  the  re- 
lation of  agent  of  the  goyemment  or  of  the 
pabHc,  is  not  personally  liable  upon  contracts 
made  by  him  as  such  officer  and  within  the 
scope  of  his  legitimate  duties;  but  the  public 
administrator  of  the  county  of  San  Francisco 


is  not  a  public  officer  within  the  meaning  of 
the  rule,  and  is  personally  liable  upon  a  con- 
tract made  in  relation  to  estates  upon  which 
he  administers,  unless  the  idea  of  such  per^ 
sonal  liability  be  excluded  by  the  contract. 
(Dwindle  y.  Henriquez,  1  Oal.  387.) 
Oited  38  Oal.  88;  57  Oal.  242;  87  Oal.  48. 

648.  A  public  administrator,  as  such,  is  not 
a  "person  interested  "  in  an  estate  or  in  the 
probate  of  a  will,  within  the  meaning  of  sec- 
tions 1307-12  of  the  Code  of  Oiyil  Procedure, 
which  allows  a  " jperson  interested  "  to  con- 
test the  probate  of  a  will;  and  such  adminis- 
trator has  no  right  to  make  such  contest. 
(Estate  of  Sanborn,  08  Oal.  103.) 

Sureties,  liability  on  expiration  of  term. 
See  post,  XY,  6. 

5.  Atttifotity  Aftor  Expiration  of  Torm  of  OfSco. 

649.  Authority  of  administrator  as  to  unfin- 
ished business  in  his  official  custody  continues 
after  the  expiration  of  his  term  of  office,  and 
the  sureties  on  his  bond  remain  liable.  (Es- 
tate of  Ayeline,  58  Oal.  269.) 

Oited  100  Oal.  80. 

660.  A  public  administrator,  haying  admin- 
istration of  an  estate,  continues  such  adminis- 
tration after  the  expiration  of  his  term  of 
office,  and  until  his  authority  is  directly  set 
aside  or  indirectly  reyoked  by  another  ap- 
pointment. (Rogers  y.  Hoberlein,  11  Oal. 
120.) 

Cited  17  Oal.  238;  84  OaL  468;  68  Cal.  260; 
100  Oal.  80. 

661.  To  yeet  incoming  admmistrator  with 
title  to  estate  there  must  be  a  grant  of  ad- 
ministration to  him;  the  mere  handing  oyer 
the  papers  by  the  old  administrator  to  the 
new  IS  not  sufficient.  (Bogers  y.  Hoberlsdn, 
11  Oal.  120.) 

552.  A  public  administrator  does  not,  by 
yirtue  of  his  office  or  by  filing  a  petition  for 
letters  of  administration  upon  the  estate  of  a 
decedent,  acquire  any  interest  in  the  estate  or 
in  the  commissions  to  be  earned  by  adminis- 
tering upon  it,  and,  where  his  term  of  office 
expires  before  the  hearing  of  his  petition  for 
letters  of  administration,  he  is  incompetent  to 
administer  upon  the  estate.  His  status  at  the 
time  of  the  grant  of  administration,  and  not 
at  the  time  of  the  filing  of  his  petition,  deter- 
mines his  competency.  (In  re  Ilngree,  100 
Oal.  78.) 

XTI.  Swrettes  of|  liablUty. 

668.  Bond  nyen  pursuant  to  order  requiring 
"  further  and  additional  securit^r,"  is  cumu- 
latiye.  The  purpose  of  requiring  it  is  to 
strengthen  the  security  preyiously  giyen,  and 
the  sureties  on  such  bond  are  responsible  for 
the  faithful  execution  by  the  aoministrator 
of  the  duties  of  his  trust  without  regard  to  the 
time  of  the  execution  of  the  bond.  (Lacoste 
y.  Spliyalo,  64  Oal.  36.) 

654.  The  negligence  of  the  administrator  of 
the  estate  of  a  decedent,  who  has  succeeded  a 
former  administrator,  to  collect  from  the  lat- 
ter a  balance  found  to  be  due  from  him  to  the 
estate  upon  the  settlement  of  his  accounts, 
does  not  release  the  sureties  on  the  bond  of 
the  former  administrator  from  liability  for 
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Buch  balance.    (Estate  of  Connolly,  73  OaL 
428.) 

556.  The  heirs  of  an  intestate  cannot  main- 
tain an  action  on  the  bond  of  an  adminis- 
trator to  recover  for  a  misappropriation  of  the 
f nnds  of  the  estate  until  after  an  accounting 
has  been  had  in  the  probate  court,  and  the 
administrator  has  refused  to  pay  the  amount 
adjudged  against  him.    (Weme  t.  Statham, 

566.  In  an  action  under  section  1571  ci  the 
Code  of  Civil  Procedure,  to  recover  on  the 
bond  of  an  executor  or  administrator,  for  his 
neglect  or  misconduct  in  the  proceedings  in 
relation  to  a  sale  of  the  real  estate  otthe 
deceased,  the  complaint  must  show  that  the 
plaintiff  has  been  actually  damaged  by  the  sale ; 
and  where  the  complaint  contains  no  aver- 
ments with  respect  to  any  prooeedines  in  the 
probate  court  subsequent  to  the  connrmation 
of  the  sale,  and  affirmatively  shows  that  the 
land  was  sold  for  its  full  value,  no  damage  is 
alleged,  and  the  plaintiff  will  be  left  to  his 
remedy  in  the  probate  court.  ( Weihe  v.  Sta- 
tham, 67  Cal.  245.) 
Cited  74  Cal.  568. 

Sureties  of  public  administrator,  when 
liable.    See  ante,  549. 

Public  administrator,  liability  after  expira- 
tion of  office.    See  ante,  XV,  5. 

Refusal  to  pay  money  into  court  on  resigna- 
tion is  not  breach  of  bond.    See  ante,  84. 

Failure  of  executor  to  make  payment,  lia- 
bility for.    See  ante,  VIII,  1. 

Action  for  double  value  for  fraudulent  sale 
by  administrator.    See  ante,  311. 

EXECUTORS  D£  SOIT  TORT. 

See  Executors  and  Administrators,  XUL 

EXEMPLARY  DAMAOEfiL 

See  Damages,  VL 

EXEMFIlFICATIOir. 

Certified  copies  of  records  as  evidence.  See 
Evidence,  U,  7. 

Foreign  judgment,  exemplification  oL  See 
Judgments,  8£3,  et  seq. 

EXEMPTIOIIB. 
I.  RIgkt  of  Is  Limited  by  Statrnteilibend 
Construction  of  Statute. 
n*  Partilciilar  Property  Which  Is  Exenipt* 

1.  Wctgons,  Teams^  or  Implements  of  Pedr 

dier,   Teamster f  or  Hackmant  ^^ 
Habitually  Used  in  Business. 

2.  Farming      Implements;       Farming 

Horses. 
8.  Household  Furniture. 

4.  Insurance  or  Endowment  Policy. 

5.  Implements   of  Mechanics;   Jeweller's 

Safe. 

6.  Partnership  Property;  Property  Held 

Jointly  or  in  Common. 

7.  Miscellaneous. 

in«  ClAim  of  Exemption;  Waiver  of;  Elec- 
tion;  Rnrden  of  Proof;    Releasing 
Attached  Properly. 
See  Turnpike  Companies,  VIL 


Assignment  in  bankruptcy,  exempt  prop' 
ertydoes  not  pass  by.  Sise  Banlamptey  and 
Insolvency,  210. 

County^  execution  cannot  issue  on  jodg-' 
ment  i^mst.    See  Counties,  186. 

Foreign  consul,  exemption  of  from  actions. 
See  Consuls,  4. 

Jury  duty,  exemption  from.  See  Jury  and 
Jurors,  m. 

License  granting,  validity  of.  See  licenses, 
27. 

Sale  of  jxroperty  exempt  from  taxation* 
See  Injunctions,  233. 

Sale  of  exempt  property,  liability  of  sheriff 
on.    See  Sheriffs,  TV.  3, 1. 

Sale  of  property  claimed  as  exempt,  effect 
of.    See  Bankruptcy  and  Insolvencv,  284. 

Setting  apart  exempt  property.  See  Estates 
of  Deceased  Persons,  34,  et  seq. 

Taxation  exemption  from.  See  Taxation. 
IV,  18. 

L  Right  of  Is  Itelted  by  Btatate;  Uberal 
CoBstraetlOB  of  Statute. 

1.  A  debtor's  rights  to  exemption  of  prop- 
erty are  limited  by  express  provisions  of  the 
statute.    (Stanton  v.  French,  91  Cal.  274.) 

2.  Statutes  exempting  personal  property 
from  execution  are  remeaial  in  character, 
and  are  to  be  liberally  construed,  as  being  in- 
tended to  protect  the  debtor,  and  enable  him 
to  follow  his  vocation,  so  as  to  earn  a  support 
for  himself  and  family.  (Estate  of  McManns, 
87  Cal.  292.) 

Cited  2  Idaho,  1144. 

TL  PartienUr  Property  Whiek  Is  ExoBft* 

/.  Wagon;  T^ama,  or  impiomonta  of  Fo^ 
mor,  Toamotor,  or  Maekman,  ote.,  Mm^ 
bituaiiy  Uood  in  Buotnooo. 

8.  Term  "  wagon*'  is  intended  to  mean  a 
common  vehicle  for  the  transportation  of 
goods,  wares,  and  merchandise  in  the  act 
which  exempts  certain  articles  from  execa* 
tion.  (Quigley  v.  Oorham,  5  Cal.  418.) 
Cited  19  Nev.  164,  155. 

4.  Hackney  coach  used  for  conveyance  of 
passengers  is  a  different  article,  and  does  not 
come  within  the  equity  or  literal  meaning  of 
the  act  exempting  certain  articles  from  execu- 
tion.   (Quigley  v.  Gorham,  5  Cal.  418.) 

6.  Action  for  the  value  of  two  horses  and  a 
hack,  taken  by  the  defendant  as  sheriff,  under 
an  execution  against  the  plaintiff,  and  claimed 
by  the  plaintifras  exempt  under  section  290  of 
the  Code  of  Civil  Procedure.  It  appeared  that 
at  the  time  of  the  seizure  the  plaintiff  was 
engaged  in  the  business  of  hackman,  but  that 
the  horses  were  temporarily  at  pasture,  and 
the  hack  at  the  painter's  undergoing  repairs. 
Held,  that  the  plaintiff  wad  entitled  to  recover. 
(Forsyth  v.  Bower,  54  Cal.  839.) 

8.  The  insolvent,  being  a  teamster,  is  enti- 
tled to  claim  a  wagon-sheet  and  six-liorse  lines 
as  property  exempt,  if  the  evidence  shows  that 
the  six-horse  lines  are  useful  and  convenient 
with  two  horses,  and  it  does  not  appear  that 
the  debtor  has  other  lines  or  another  wagon^ 
sheet.    (In  re  Bownam,  83  Cal.  153.) 

7.  In  the  sense  of  the  statute  (Practice  Act» 
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Bee.  219,  fiiibd.  6),  one  is  a  '*  teamgter "  who 
18  engaged  with  his  own  team  or  teams  in  the 
hoflineflB  of  teaming,  L  e.,  in  the  buainefls  of 
hauling  freight  for  others  for  a  consideration, 
bj  which  he  habitually  supports  himself  and 
&mily,  if  he  has  one.  (Brusie  t*  Griffith,  34 
€al.  302.) 

Cited  62  Cal.  400;  71  Cal.  77;  77  Cal.  1«6;  16 
Nev.  419;  19  Ney.  163. 

8.  While  a  teamster  need  not  driye  his  team 
in  person,  yet  he  must  be  personiQly  engaged 
in  the  business  of  teaming  habitually,  and  for 
the  purpoee  of  making  a  living  by  that  busi- 
nefls.     (Brusie  t.  Griffith,  84  Gal.  302.) 

9.  If  a  carpenter  or  other  mechanic  who 
occupies  his  time  in  labor  at  his  trade  pur- 
chases a  team  or  teams,  and  also  carries  on 
the  business  of  teaming  by  the  employment 
of  others,  he  does  not  thereby  become  a 
'*  teamster  "  in  the  sense  of  the  statute.  In 
order  to  entitle  a  ''party"  to  claim  as  exempt 
from  execution  two  horses,  etc.,  under  said 
sixth  subdivision  he  must  show  that  he  is  a 
cartman,  huckster,  peddler,  teamster,  or  other 
laborer,  and  that  he  habitually  earns  his  liv- 
ing by  the  use  of  such  horses.  (Brusie  v.  Grif- 
fith, 34  Cal.  302.) 

10.  Where  B.,  who  claimed  two  horses,  etc., 
as  exempt  under  the  said  sixth  subdivision 
(Practice  Act,  sec.  219),  was  a  clerk  in  a  store,  at 
a  stated  salary,  and  had  purchased  said  horses, 
etc.,  mainly  to  furnish  employment  for  his 
son,  who  was  seventeen  years  old.  and  by 
whom  exdusivelv  the  team  was  used  habitu- 
ally in  hauling  freights  for  said  store  and  for 
other  parties,  and  in  delivering  goods  from 
said  store  to  customers,  all  of  which  was  done 
for  the  benefit  of  B.  and  his  family,  held, 
that  B.  was  neither  a  teamster  nor  other  la- 
borer in  the  statutory  sense.  (Brusie  v.  Ghrif- 
fith,  34  Cal.  302.) 

11.  B)r "  other  laborer,"  as  used  in  the  sixth 
subdivision  of  section  219  of  the  Practice  Act, 
is  meant  one  who  labors  by  and  with  the  aid 
of  his  team,  and  not  by  the  aid  of  a  pick  and 
shovel,  or  the  implements  of  other  trade  or 
vocation.    (Brusie  v.  Griffith,  34  Cal.  302.) 

12.  A  debtor  who  customarily  and  prind- 
|Milly  uses  two  horses,  a  wagon  and  harness, 
m  nis  business  as  a  peddler  of  bread,  is  en- 
titled to  daim  them  as  exempt  from  execu- 
tion under  subdivision  6  of  section  690  of  the 
Oode  of  C^vil  Procedure,  exempting  such 
property  from  execution,  if  the  debtor  habit- 
ually earns  his  living  by  its  use,  although  he 
does  not  exdusivelv  use  them  in  that  busi- 
ness, but  occasionally  does  odd  jobs  with  his 
team  for  hire.  (Stanton  v.  French,  91  Cal.  274.) 

13.  A  bread-box  used  by  a  debtor  in  the 
business  of  peddling  bread,  not  being  named  in 
the  statute  as  one  of  the  articles  exempt  from 
execution,  is  not  exempt  therefrom.  (Stan- 
ton V.  French,  91  Cal.  274.) 

Property  owned  jointly  by  peddler  and  wife. 
See  post,  85. 

14.  In  order  to  be  entitled  to  an  exemntion 
under  the  sixth  subdivision  of  section  690  of 
the  Code  of  Civil  Procedure  the  debtor  must 
have  habitually  earned  his  living  by  the  use 
of  the  articles  in  question.  (Murphy  v.  Har- 
ris, 77  Cal.  1940 


15.  Where  two  mules  are  claimed  as  exempt 
from  forced  sale  on  execution  it  must  be 
shown  that  the  nartv  claiming  the  mules 
habitualljr  earned  nis  living  by  the  use  of  the 
animals  m  question,  or  that  he  is  one  of  the 
persons  mentioned  in  the  statute.  (Calhoun 
T.  Knight,  10  Cal.  393.) 

16.  The  question  whether  the  debtor  "ha- 
bitually" earned  his  living  by  peddling,  and 
also  the  question  of  owneruiip  of  the  property 
claimed  as  exempt,  are  for  the  jury.  (Stan- 
ton V.  French,  91  Cal.  274.) 

^  17.  The  plaintiff  claimed  the  property,  con- 
sisting of  two  horses  and  a  wagon,  as  exempt 
from  execution.  The  court  below  found  that 
'*  the  plalntififs  were  and  are  a  firm  doing  bus- 
iness as  coal -dealers That  the 

plaintiffs  used  the  proper^  sued  for  as  team- 
sters. That  they  named  coal  and  other  com- 
modities for  others  for  hire  and  pay,  and 
received  money  therefor,  all  of  whicn  was  ex- 
pended in  the  support  of  plaintiffs  and  their 
families,  all  of  whom  resided  in  the  same 
house  and  ate  at  the  same  table.  That  as 
coal-dealers,  and  for  the  purpose  of  delivering 
coal  at  retail  and  in  small  quantities,  the 
plaintiffs  had  and  owned  a  smaller  cart, 
truck,  or  wagon,  and  one  other  horse.  That 
the  only  use  which  the  plaintifh  made  of  the 
wagon  and  horses,  the  subject  of  this  suit,  for 
themselves,  other  than  as  teamsters  for  pav, 
was  in  hauling  coal  and  wood  from  plaintiffs' 
coal-yard,  anof  other  coal  and  wood  yards,  to 
the  place  where  the  plaintiffs  retailed  the 
same,  as  above  found  herein."  Held,  the 
findings  are  not  suffident  to  show  that 
the  property  is  exempt.    In  order  to  entitle  a 

garty  to  claim  as  exempt  from  execution  two 
orses,  etc.,  under  the  sixth  subdivision  of 
section  690  of  the  Code  of  Civil  Procedure, 
he  must  show  that  he  is  a  cartman,  drayman, 
truckman,  huckster,  peddler,  teamster,  or 
other  laborer,  and  that  he  habitually  earns 
his  living  by  the  use  of  such  property.  (Dove 
V.  Nunan,  62  Cal.  399.) 
Cited  77  Cal.  195;  19  Nev.  163. 

18.  The  action  was  for  the  daim  and  deliv- 
ery of  two  horses  which  had  been  taken  by 
the  defendant,  as  sheriff,  under  certain  writs 
of  attachment  against  the  plaintiff.  The 
complaint  alleged  that  at  the  time  of  the  tak- 
ing the  plaintuf  was  a  peddler  and  huckster, 
and  that  the  horses  being  used  bv  him  in  his 
business  were  exempt  from  attachment.  On 
the  trial  tiie  defendant  offered  in  evidence 
an  entnr  in  a  directory  which  described  the 
plaintiff  as  a  publisher  of  handbooks  and 
county  directories.  The  plaintiff  admitted 
that  a  portion  of  his  time  was  employed  as 
such  publisher.  Held,  that  the  evidence  was 
without  prejudice,  as  the  entrv  did  not  nega- 
tive the  fact  that  a  portion  of  his  time  was 
occupied  in  the  business  of  a  huckster  or 
peddler.    (Paulson  v.  Nunan,  72  Cal.  243.) 

2,  Farming  imphmenta;  Farming  Horaa; 

19.  The  third  subdivision  of  section  690  of 
the  Code  of  Civil  Procedure  relates  to  persons 
engaged  in  farming.  (Murphy  v.  Harris,  77 
Cal.  194.) 

20.  The  provisions  of  the  third  subdivision 
of  section  219  of  the  Practice  Act  relate  exclu- 


1918 


E3LEMPTI0NS,  II,  S-6L 


fiiyely  to  ezemptiom  in  fayor  of  jadfpient 
debtors  who  are  fanoaszs.    (Bnuie  t*  Griffith, 
34  Cal.  802.) 
Oited  88  Oal.  384. 

21.  An  ineolTent  fanner,  for  whose  benefit  a 
particular  implement  of  husbandry  has  been 
set  aside  as  exempt  from  execution,  cannot 
have  another  implement  of  the  same  funeral 
character,  although  operated  in  a  different 
manner,  set  aside  for  his  benefit,  unless  it  ap- 
pears that  the  former  implement  is  insufficient 
for  his  purposes.  (Estate  of  Baldwin,  71  Oal. 
74.) 

22.  An  expensive  threshing  outfit,  consist- 
ing of  a  threshing-engine,  water-tanks,  a 
thresher,  a  derrick  and  lorks,  a  seed-cleaner, 
a  feeding-machine,  a  feeding-rack,  and  a  cook- 
house, which  is  owned  in  common  by  several 
farmers,  and  used  by  them  to  a  limited  extent 
on  their  own  lands,  but  principally  in  doing 
work  for  others  for  hire,  is  not  exempt  from 
execution  under  subdivision  8  of  section  690 
of  the  Code  of  Civil  Procedure,  and,  upon  the 
insolvency  of  one  of  the  co-owners,  his  inter- 
est therein  cannot  be  set  apart  for  his  use  and 
benefit.  (Estate  of  Bald^,  71  Oal.  74.) 
Oited  87  OaL  295. 

23.  The  exemption  of  property  liable  to 
seizure  and  sale  by  the  thira  su  odivision  of  sec- 
tion 219  of  the  Practice  Act  is  intended  to  ap- 
ply only  to  oxen,  horses,  or  mules,  suitable 
and  intended  for  tne  ordinary  work  conducted 
on  a  farm.  (Robert  v.  Adams,  38  Cal.  883.) 
Cited  71  Cal.  77;  77  Oal.  196;  21  Nev.  310. 

24.  A  stallion,  not  used  as  a  work-horse  on  a 
farm,  but  kept  for  the  service  of  mares,  is  not 
exempt  from  execution*  (Robert  v«  Adams, 
38  Oal.  883.) 

25.  The  plaintiff  resided  with  his  family  on 
a  farm,  from  which  he  mainly  derived  his  sup- 
port by  cultivating  it,  but  also  carried  on  other 
Dtisiness  not  connected  with  the  farm.  He  was 
the  owner  of  a  stallion  used  as  a  work-horse 
on  the  farm,  in  addition  to  his  service  as  a 
stallion,  and  owned  other  horses  which  were 
pledged  for  a  debt  and  in  the  possession  of  the 
pled^.  Held,  that  plaintiff  was  engaged  in 
iarmmg,  and  that  tne  stallion  was  exempt 
from  execution  under  section  690  of  the  Code 
of  Civil  Procedure.  (McOue  v.  Tunstead,  65 
Oal.  606.) 

Oited  71  Cal.  78,  79;  21  Nev.  311. 

3.  Hou—hold  Furniture, 

26.  Where  certain  household  furniture  is 
claimed  as  exempt  from  execution,  the  fact 
that  the  number  of  beds  claimed — six  in  all — 
is  greater  than  is  required  for  the  immediate 
and  constant  use  of  the  family  is  no  objection. 
Such  a  construction  of  the  statute  would  be 
too  narrow.  (Haswell  v.  Parsons,  15  Oal.  266.) 
Cited  14  Col.  382. 

4.  insurance  or  Endowment  Po/icy, 

27.  The  party  claiming  that  a  life  insurance 
policy,  under  the  statute  of  this  state,  is  ex- 
empt from  execution,  must  show  that  the 
policy  was  issued  by  a  company  incorporated 
under  the  laws  of  this  state,  and  that  the 
benefits  which  he  expects  to  derive  from  the 
policy  are  such  as  might  have  been  secured 


by  the  payment  of  aa  aimiial  pnmiom  not 
exceeding  five  hundred  doUan*    (Biiggi  ▼• 
McOullough,  36  OaL  542.) 
Oited  41  QJ.  304. 

28.  An  endowment  policjr  in  which  a  life 
insurance  company,  in  consideration  of  a  sum 
of  money  deposited  with  it,  agrees  to  pay  the 
depositor,  or  his  assims,  at  the  end  of  ten 
years  (or  sooner,  if  he  desires),  a  sum  of 
money,  together  with  such  dividends  as  his 
deposit  shall  earn,  is  an  insurance  on  the  life 
in  the  sense  of  the  statute  exempting  life  in- 
surance policies  from  execution,  (firigga  ▼. 
McOullough,  36  Cal.  542.) 

5.  impiemente  of  Meeiianiee:  Jeweiei^e  Safe. 

29.  Term  "implements,"  as  used  in  subdi- 
vision 4  of  section  690  of  the  Ck)de  of  Civil 
Procedure,  which  provides  that  "  the  tools  or 
implements  of  a  mechanic  or  artisan  neces- 
sary to  carry  on  his  trade"  shall  be  exempt 
from  execution,  has  a  broader  signification 
than  the  term  "  tools,"  and  includes  any  in- 
strument needed  and  used  for  the  purpose  of 
carrying  on  his  trade  or  busineas.  (Estate  of 
McManus,  87  Cal.  292.) 

ated  2  Idaho,  1144. 

30.  A  lathe  and  appliances,  costing  about 
two  hundred  and  fifty  dollars,  and  used  for 
shaping  wood  or  metal,  which  are  necessary 
to  a  mechanic  and  machinist  in  carrying  on 
his  business,  is  a  tool,  and  may  be  properly 
set  apart  to  him  in  insolvency  proceeding  as 
exempt  from  execution.  (Matter  of  Bobb,  90 
Oal.  202.) 

31.  The  fact  that  a  journeyman  mechanic 
or  machinist  can  ^t  employment  with  a 
manufacturer  who  wiU  supply  the  implement 
does  not  prove  that  a  lathe  is  not  necessary  to 
the  trade,  and  the  fact  that  the  debtor  manu- 
factures machinery  with  the  lathe  is  not  ma- 
terial where  he  uses  it  himself  and  does  not 
employ  others  to  use  it.  (Matter  of  Bobb,  99 
OaL  202.) 

32.  A  jeweler's  safe  owned  and  used  In  the 
business  of  a  jeweler  and  watch-repairer  is 
exempt  from  execution,  and  should  be  set 
apart  as  such,  to  him  in  proceedings  in  in- 
solvency.   (Estate  of  McMTanus,  87  Oal.  292.) 

6,  Partnereiiip  Pre/ferty;  Property  Heid  Jointi/ er 

in  Common, 

33.  In  a  proceeding  in  insolvency,  instituted 
bv  a  partnership,  neither  of  the  partners  can 
claim  to  have  anv  part  of  the  partnership 
assets  set  apart  to  nim  as  exempt  from  execu- 
tion. Partnership  property  is  not  exempt  by 
law  from  forced  sale,  tnouffh  it  is  such  prop- 
erty as  would  be  exempt  if  one  partner  were 
the  sole  owner.  (Cowan  v.  Their  Creditors, 
77  Oal.  403.) 

34.  Personal  property  which  is  exempt  from 
forced  sale  on  execution  is  none  tne  less 
exempt  because  the  jud^ent  debtor  owns  an 
undivided  interest  in  it  in  common  with  a 
stranger  to  the  judgment.  (Servanti  v.  Lusk, 
43  Oal.  238.) 

35.  Property  owned  jointly  by  the  judg- 
ment debtor  and  his  wife  cannot  be  claimed 
as  wholly  exempt  from  seizure,  under  execu- 
tion against  them  jointly,  upon  the  ground 
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that  the  hoaband  ia  a  peddler  of  bread,  habi^ 
ni^7  eaminff  hia  liyuig  by  the  use  of  the 
property^  and  he  cannot  recover  the  interest 
of  uie  wife  in  anch  property  which  has  been 
sold  under  execution.  The  husband  cannot 
claim  any  exemption  on  account  of  the  sep- 
arate property  of  hia  wife.  (Stanton  t.  French, 
83  Gaf.  194.) 

Ferry-boat  ia  not  exempt.  See  Executions, 
96. 

Homesteads.  See  Homesteads,  X;  Public 
Land8,2G9. 

Probate  homestead,  exemption  of.  See 
Homesteads,  476,  et  sec^. 

Miner's  cabin  and  clami.  See  Homesteads, 
78. 

Public  land,  exemption  of  from  execution. 
See  Public  Lands,  364. 

Seat  in  stock  and  exchange  board.  See  Exe- 
cutions, 91. 

Streets.    See  Streets,  8. 

m.  Ckdm  of  BzemflloBi  Walrer  of^  Elee- 
tton;  Burden  of  Proof;  Beleasliiff 
Attaeked  Property. 

9d»  Exemption  of  property  from  execution 
is  personal  priyilege  which  may  be  claimed  or 
waived  at  tne  option  of  the  debtor.  (Keybers 
V.  McGomber,  67  Gal.  396 ;  Borland  v.  O'Neal, 
SOal.  604,  cited  23  GaU  82. 

87.  Exemption  of  propertv  from  execution 
ia  a  i>eraonal  privile^  of  tne  debtor,  and  is 
waived  by  failure  to  daim  it  as  exempt  with- 
in a  reasonable  time  after  it  has  been  seised 
under  execution.  (Stanton  v.  French,  88 
OaL  194.) 

86»  The  right  to  claim  the  exemption  of 
personal  property  from  execution  is  waived 
uy  a  failure  of  the  debtor  to  exercise  it;  and 
the  fact  that  he  might  have  claimed  it  will 
not  be  sufficient  as  against  his  creditors  to  im- 
part validity  to  a  sale  of  the  property  without 
an  actual  and  continued  change  of  possession. 
(Barton  v.  Brown,  68  Gal.  11.) 

39.  In  determining  whether  notice  of  claim 
of  exemption  of  property  levied  upon  was 
given  by  the  debtor  within  a  reasonable  time, 
the  fact  that  the  plaintiff  had  at  the  time  of 
the  levy  other  property  of  a  similar  character 
out  of  which  the  debt  might  have  been  made 
is  proper  matter  of  proof.  (Borland  v.  O'Neal, 
22GtoJ.604.) 

40.  A  notice  of  claim  of  exemption  from 
execution  signed  by  two  persons  is  sufficient 
as  a  claim  for  either  separatelv ;  and  the  fact 
that  a  claim  of  exemption  maae  by  a  husband 
ia  also  made  and  signed  by  his  wife  does  not 
invalidate  his  daim.  (Stanton  v.  French,  88 
Oal.  194.) 

41.  On  an  application  by  an  insolvent 
debtor  to  have  certain  property  set  aside  to 
him  as  exempt  from  execution  the  creditors 
may  appear  and  object  to  the  property  being 
set  aaiae^  without  filing  any  paper  setting 
forth  their  jbbjections.  (Estate  of  Baldwin, 
71  CaL  74.) 

42.  Whe.-e  a  party  was  absent  at  the  time 
furniture  Tas  sold  on  execution,  on  account  of 
sickness  Y  his  family,  it  is  a  sufficient  excuse 
for  not  G&iming  the  exemption  at  the  time, 


the  defendant,  plaintiff  in  execution,  being 
aware  of  such  claim,  it  havina  been  made  on 
a  previous  seizure.  (EUuiwelT  v.  ParsonSi  16 
Gal.  266.) 

43.  If  the  wife  of  the  debtor  haa  been  in 
the  habit  of  transacting  business  for  him,  and 
receiving  and  paying  out  money  with  his  con- 
sent, her  receipt  of  the  proceeds  of  sale  of 
property  claimed  as  exempt,  in  her  husband's 
presence,  and  without  obiection  from  him,  is 
a  payment  to  him ;  but,  i!  no  agency  appears 
for  tne  husband,  the  reception  by  the  wife  of 
the  surplus  proceeds  of  the  sale  after  satis- 
faction of  the  execution  will  not  constitute  a 
waiver  of  the  husband's  claim  of  exemption. 
(Stanton  v.  F^nch,  83  Gal.  194.) 

44.  Where  a  party  sues  to  recover  property 
on  the  ground  that  it  is  exempt  from  execu- 
tion the  burden  is  upon  him  to  show  affirma^ 
tively  that  he  ia  entitled  to  the  exemption. 
(Murphy  v.  Harris,  77  Gal.  194.) 

46.  In  suit  against  plaintiff  in  execution, 
for  the  value  of  household  furniture  sold 
thereunder  as  bein^  exempt,  defendant  offered 
to  show  that  plaintiff  agreed  to  place  the 
property  in  the  nands  of  a  third  person,  to  be 
sold  for  the  benefit  of  defendant,  the  creditor. 
Held,  that  the  evidence  was  not  admissible, 
because  such  i^reement  does  not  necessarily 
waive  the  exemption  from  forced  sale.  (Has- 
well  V.  Parsons,  16  Gal.  266.) 

46.  Where  debtor  has  more  property  of 
I>articular  kind  than  is  exempt  from  execu- 
tion, and  a  writ  is  levied  upon  a  portion  there- 
of, leaving  as  much  as  the  law  exempts,  and 
thereafter  the  debtor  claims  as  exempt  a  por- 
tion of  the  property  levied  upon,  the  residue 
in  the  hands  of  the  officer  being  insufficient 
to  satisfy  the  writ,  the  debtor  to  make  good 
his  claim  of  exemption  must  offer  to  surrender 
to  the  officer  the  other  property  of  the  same 
general  kind  subject  to  execution,  or  so  much 
as  may  be  necessary  to  satisf}^  the  writ,  and 
failing  to  do  so  he  is  not  entitled  to  recover 
a^ndnst  the  officer  for  an  unlawful  seizure. 
(Keybers  v.  McO>mber,  67  Gal.  396.) 

Gited  9  0>1.  324. 

47.  An  execution  debtor,  who  has  more 
horses  than  the  number  exempt  by  law,  mav 
elect  which  he  daims  as  exempt,  but  such, 
election  must  bo  made,  and  the  onicer  notified 
thereof,  either  at  the  time  of  the  levy  or  with- 
in a  reasonable  time  thereafter,  or  the  riaht 
to  elect  will  be  deemed  waived*  (Borlandf  v. 
O'Neal,  22  Gal.  604.) 

48.  Where  two  of  several  horses  owned  by 
an  execution  debtor  were  levied  upon  and  no 
notice  of  tlaim  of  exemption  was  pven  to  the 
officer  until  the  day  of  sale,  which  was  four 
months  after  the  levy,  held,  that  the  risht 
of  election  had  been  lost  by  tne  unreasonable 
delay  in  exercising  it,  and  that  the  officer  was 
justified  in  selling  the  property.  (Borland 
V.  O'Neal,  22  Gal.  604.) 

49.  Where  a.  sheriff,  on  ascertaining  that 

groperty  which  has  been  attached  is  exempt 
'om  execution,  refuses  to  release  it,  without 
an  undertaking,  he  exceeds  his  authority  and 
violates  his  duty.  (Servanti  v.  Lusk,  43  Gal. 
238.) 

Bond  for  release  of  exempt  property  is  void. 
See  Executions,  126,  et  seq. 
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EXHIBITS. 

See  Evidence,  X,  ^ 

Authentication  and  identification  oL  See 
Appeals,  VI,  6,  d,  B. 

Attaching  mortgage  to  complaint  as  exhibit. 
See  Mortgages,  615. 

Contradicting  all^ation  in  complaint.  See 
Pleading  and  Practice,  428. 

Reference  to  in  judgment.  See  Judgments, 
67. 

Verification  of  exhibits  attached  to  answer. 
See  Pleading  and  Practice,  155. 

In  statement  on  motion  for  new  trial.  See 
KewTrial,V,  7,d,  A. 

EX  PABTE  PBOCEEDOrCHk 

See  Notice. 

Appointment  of  receiver.    See  Beceivers,  6. 

Attorney's  fee,  allowing  ex  parte.  See 
Estates  of  Deceased  Persons,  68,  et  seq. 

Deposition  taken  ex  parte,  construction  of. 
See  Depositions,  40. 

Setting  aside  allowance  of  claim  ex  parte. 
See  Estates  of  Deceased  Persons,  139. 

Settine  aside  dismiflsal  ex  parte.  See  Dis- 
missal, S. 

Affidavits  of  loss  of  instrument  may  be 
taken  ex  parte.    See  Evidence,  68. 

Vacating  writ  of  assistance  or  restitution 
granted  ex  parte.  See  Assistance,  86;  Eject- 
ment, 674. 

Writ  of  assistance  not  granted  ex  parte. 
See  Assistance,  4,  et  seq. 

Becalling  or  staying  execution.  See  Exe- 
cutions, 78. 

Substitution  of  executor.  See  Parties,  114, 
ctseq. 

Allowing  alimony  ex  parte.  See  Marriage 
and  Divorce,  187. 

EXFATBIATIOir. 

See  Aliens,  I. 

EXOHEBATIOir. 

Surety,  exoneration  of.    See  SuretyBhip,rV»  6. 

EXPECTAHCIES. 

See  Beversions. 

Assignment  of.  See  Assignment  of  Con- 
tracts, 4,  et  seq. 

Are  subject  of  sale.    See  Public  Lands,  880. 

Mere  expectancy  will  not  disqualify.  See 
Witne8ses,70, 

Estate  in  does  not  pass  by  assignment.  See 
Bankruptcy  and  Insolvency,  214. 

EXPEBIMEITTAL  TESTS. 

See  Evidence,  X,  6. 

EXPEBTS. 

See  Evidence,  V. 
Fees  of.    See  Costs,  III,  4,  a. 

EXPLOSIVES. 

Injury  bv  explosive  is  assault  with  deadly 
weapon.    &m  (Mminal  Law,  1201. 

.  1.  Where  the  owner  of  a  lot  situated  in  a 
large  dty,  and  contiguous  to  the  dwelling- 
house  of  another,  uses  sunpowder  to  blast  out 
rocks  on  his  lot,  he  is  liable  for  the  damage 


proximately  and  naturally  resultinff  to  the 
nouse  of  the  adjoining  owner  from  ue  act  of 
blasting,  whether  the  damage  was  caused  bj 
rocks  thrown  a^dnst  the  house  or  by  a  con- 
cussion  of  the  air  around  it.  (Colton  ▼.  On- 
derdonk,  69  Cal.  166.) 

2.  A  use  of  gunpowder  by  the  owner  of  a 
lot,  situated  in  a  larse  city  and  contiguous  to 
the  dwelling  of  another  to  blast  out  nx^,  is 
unreasonable,  unusual,  and  unnatural,  and 
no  care  or  skill  exercised  in  the  use  will  ex- 
cuse the  owner  from  liability  for  Uie  damaees 
proximatelv  and  naturally  resulting  from  Mie 
blasting.    (Colton  v.  Onderdonk,  09  Cal.  165.) 

8.  Where  death  is  caused  by  the  voluntary 
explosion  of  a  blast  by  a  dredging  company 
in  a  thickly  settled  portion  of  a  city,  no  degree 
of  care  and  skill  in  exploding  the  blast,  not 
even  the  highest  and  utmost  care  and  skill 
employed  by  skillful  and  experienced  men, 
will  excuse  the  company  from  responsibility, 
where  death  was  caused  by  the  explosion. 
(Munro  v.  P.  C.  D.  &  B.  Co.,  84  CaL  615.) 

4.  A  proximate  cause  of  an  injurv  must  be 
one  without  which  the  injury  woula  not  have 
occurred.  When  the  evidence  in  an  acti<»i 
for  negligence  of  the  defendant  causing  a  gas 
explosion,  to  the  injury  of  the  plaintiff,  shows 
that  an  obstruction  of  the  gaspipe  by  a 
gunnysack,  complained  of  as  constituting  the 
negligence  which  caused  the  explosion,  caused 
it  only  in  the  sense  that  it  led  tiie  plaintiff, 
as  superintendent  in  charge  of  the  gas-works, 
to  an  experiment  which  directly  and  proxi- 
mately caused  the  accident,  and  which  no  one 
but  himself  had  authorit^r  to  direct,  and  <^ 
the  danger  attending  which  he  was  fully 
aware,  he  alone  is  responsible  for  ^e  injnry 
sustained  as  the  result  of  the  accident.  The 
fact  that  he  adopted  the  experiment  at  the 
suggestion  of  the  contractor  who  originally 
constructed  the  gas-works,  and  another  per^ 
son,  neither  of  whom  had  authority  to  repre- 
sent the  owner  in  making  such  suggestions,  is 
immaterial,  as  he  acted  therein  at  bis  periL 
(Taylor  v.  Baldwin,  78  Cal.  617.) 

6.  It  IB  not  error,  in  an  action  for  death 
from  exploding  a  blast,  to  permit  proof  that 
the  effect  of  the  explosion  was  to  mjure  ad- 
joining houses  other  than  that  in  which  Uie 
deceased  resided.  (Munro  v.  P.  C.  D.  A  R. 
Co.,  84  CaL  516.) 

6.  Evidence  is  admissible  In  an  action  for 
death  for  exploding  a  blast  to  show  that  the 
deceased,  after  the  injury  from  the  explosion 
which  resulted  in  his  death,  complamed  of 
vertigo  and  dizziness.  (Munro  v.  P.  C.  D.  & 
B.  Co.,  84  Cal.  515.) 

7.  The  issue  being,  was  E.  powder  a  rea- 
sonably safe  powder,  and  did  the  defendant 
exercise  due  care  in  ascertaining  its  safetyT 
a  witness  was  asked,  the  defendant  obiectixig, 
'*  What  was  the  reputation  of  E.  powder  as  a 
safe  or  dangerous  compound' '7  Held,  error, 
it  not  appearing  that  the  reputation  asked 
for  ever  came  to  the  knowledge  of  defendant, 
or  that  it  existed  at  any  place  where  defend- 
ant was  Ix^und  to  inquire.  (Sowden  ▼.  Idaho 
Quartz  Min.  Co.,  65  Cal.  443.) 

6.  A  practical  miner  who  has  u£ed  blasting 
powder  for  years,  and  used  a  large  amount  m. 
a  certain  powder,  can  be  asked  hfs  opinion, 
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based  npon  his  experience,  as  to  the  safety  of 
that  powder,  by  yirtue  of  the  provisions  of 
snbdivision  9  ot  section  1870  of  the  Code  of 
Ciyil  Prooednre.  (Sowden  t.  Idaho  Quarti 
Min.  Oo.,  55  CaL  443.) 

9.  An  instmction,  in  an  action  for  death 
caused  hy  negligence  of  defendant  in  explod- 
ing a  blast,  that  if  the  defendant,  througn  its 
agents,  servants,  and  employees,  fired  and 
exi>loded  the  blast,  as  char^^  in  the  oom« 
plaint 2  and  that  it  resulted  in  the  death^  etc., 
plaintiff  is  entitled  to  recover,  sufficiently 
presents  to  the  jury  the  issue  of  carelessness 
and  negligence  tendered  by  tiie  complaint. 
(Munro  v.  P.  0.  D.  A  R.  Co.,  84  Oal.  515.) 

10.  In  an  action  for  death  caused  by  the 
exploding  of  a  blast,  when  there  is  noevi* 
dence  of  contributory  neglijgence  on  the  part 
of  the  deceased,  the  doctrine  of  sudi  negli- 
gence  mav  be  properly  ignored  in  the  instruc- 
tions of  the  courU  (Munro  v.  P.  G.  D.  &  R. 
Co.,  84  Oal.  515.) 

11.  The  apt  of  July  2,  1852,  authorized  the 
plaintiff  to  erect  a  powder  magazine  in  the 
city  of  San  Francisco,  reserving  certain  rights 
to  the  state.  The  second  section  provides, 
*'That  after  notice  of  twenty  days  in  the 
newspapers  of  the  said  city,  having  been 
given  by  the  superintendent  of  the  magazine 
of  the  erecting  thereof  as  provided  by  this 
act,  no  person  shall  keep  in  any  one  house  or 
place  within  said  limits  more  than  five  (after- 
wards increased  to  twenty-five)  pounds  of 
gunpowder  at  any  one  time,  under  penalty  of 
one  hundred  dollars.''  The  ninth  section  en- 
acts that  the  common  council  of  8an  iSnancisco 
shall  have  power  to  authorize,  by  ordinance, 
the  building  of  other  powder  magazines  and 
to  appoint  superintendents.  The  owners  of 
powder  may  store  in  either  of  the  magazines 
created  by  ordinance  or  law,  paying  the  fees, 
etc.,  allowed,  where  the  same  is  stored.  The 
city  had  the  right,  under  her  charter  prior  to 
the  act  of  1852,  to  have  a  powder  magazine, 
and  had  exercised  the  right,  and  was  in  the 
exercise  of  it  when  the  said  act  was  passed; 
but  had  passed  no  ordinance  on  the  subject 
after  the  passage  of  the  act,  but  continued  to 
exerctse  the  right  under  her  cluurter.  Held, 
that  the  act  of  1852  did  not  give  to  the  super- 
intendent of  the  magazine  authorized  by  it  the 
exduflive  right  to  store  all  the  powder  in  the 
city.  That  the  right  existing  m  the  city  at 
the  paaeage  of  the  act  was  not  repealed  by  it ; 
and  that  the  right  of  the  dty  to  her  magazine 
for  the  storage  of  powder  was  concurrent  with 
that  of  the  grantee  in  the  act.  (Harley  t. 
Heyl,  2  Cal.  477.) 

EX  POST  FACTO  LAWS. 

See  Constitutional  Law,  VIII,  12. 

EXPRESS  COMPANIES, 
licenses.    See  Licenses,  II,  7,  b. 

Railroads  need  not  furnish  express  facilities 
to  all.    See  Common  Carriers,  o. 

A^nt  is  not  a  passenger.  See  Common 
OEUTiers,  76^ 

Faiiare  to  deliver  draft,  liability,  when 
attaches.    See  Common  Carriers,  Id. 

Insurance  of  treasure  shipped  in  vessels. 
See  Insurance,  203.  et  seq. 


Liable  only  for  disclosed  value.  See  Com- 
mon Carriers,  57,  et  seq. 

Complaint  in  action  for  loss  of  draft.  See 
Common  Carriers,  42. 

Damages  for  loss  of  draft.  See  Common 
Carriers,  56. 

EXPUISIOH. 

See  Common  Carriers,  lY,  8,  e:  Unineoi^ 
porated  Associations,  YIL 

EXTOBTIOH. 

See  Criminal  Law,  XXI,  22. 

Who  may  sue  for.  See  Offices  and  Officers, 
253. 

Jurisdiction  over  action  against  officer  for. 
See  Offices  and  Officers,  258. 

EXTRA  COUlfSEL. 

Empl<^ying  by  supervisor.    See  Supervisois, 

V,  10. 

EXTBABITIOir. 

Arrest  of  one  held  under  requisition  from 
another  state.    See' Arrest,  24. 

1.  Section  2  of  article  IV  of  the  constitution 
of  the  United  States  is  a  solemn  compact  be- 
tween the  states,  to  be  enforced  bv  state 
legislation  or  by  judicial  action,  and,  being  a 
purt  of  the  supreme  law  of  the  land,  it  is  a 
part  of  the  law  of  each  state ;  and  state  officers 
whose  duty  it  is  to  adjudicate  or  execute  the 
laws  are  governed  by  it,  and  state  courts  of 
general  original  jurisdiction,  exercising  the 
usual  powers  of  common  law  courts,  are  fully 
competent  to  hear  and  determine  all  matters, 
and  to  issue  aU  necessary  writs  for  the  arrest 
and  transfer  of  fusitiye  criminals  to  the  au- 
thorized agent  of  uie  state  from  which  they 
fied,  without  any  special  legislation.  (Matter 
of  Bomaine,  28  Oaf.  585.) 

2.  Although,  under  the  constitution  of  the 
United  States  and  the  act  of  Congress,  a  state 
is  only  bound  to  surrender  a  fugitive  from 
justice  for  whom  a  requisition  has  been  issued 
by  the  governor  of  a  sister  state,  yet  the 
legislature,  upon  principles  of  comity,  may 
provide  for  the  arrest  and  detention  of  such 
fugitive  before  the  requisition  has  arrived, 
and  may  accompany  the  act  for  the  arrest  by 
as  many  conditions  (foyorable  to  the  alleged 
fugitive)  as  to  his  mode  of  arrest  and  ex- 
amination as  it  may  see  fit^  and  such  act 
must  be  strictly  complied  with.  (Ex  parte 
Bosenblat,  51  Cal.  285.) 

8.  The  court  sa^r,  without  passing  authori- 
tatively on  the  point,  that  no  reason  is  per- 
ceived why  a  law  allowing  fugitives  from 
justice  fleeing  from  another  state  to  be  arrested 
here,  and  delivered  up  to  the  authorities  of  the 
state  having  jurisdiction  of  the  ofiPense,  is  not 
constitutional.  (Ex  parte  White,  49  Cal.  433.) 

4.  The  law  of  this  state  authorizing  the 
arrest  of  a  fugitive  from  justice  who  has  fied 
from  another  state,  before  a  demand  for  his 
surrender  by  the  executive  authority  of  the 
state  from  which  he  fled,  and  his  detention 
for  a  reasonable  time  to  anord  an  opportunity 
for  such  executive  demand,  is  not  m  conflict 
with  the  second  section  of  article  lY  of  the 
constitution  of  the  United  States.  (£x  parte 
Cubreth,  49  Cal.  435.) 


vm 
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$•  Qrime  of  embesslement  of  public  monevB 
iB  extraditable,  under  the  trea^  between  toe 
United  States  and  the  Republic  of  Mexico  of 
December  11,  1861.  (People  t.  Gray,  66  GaU 
271.) 

6.  The  governor  of  this  state  has  no  auth<N^ 
ity  to  surrender  a  fugitive  who  has  committed 
a  crime  in  another  state,  unless  judicial  nro- 
oeedings  have  been  conunenoed  a^inst  nim 
for  the  crime  in  the  state  in  which  it  was 
committed.  (Ex  parte  White,  49  Oal.  433.) 
Cited  16  Nev.  64. 

7.  A  person  cannot  be  arrested  here  for  a 
crime  committed  in  another  state,  unless  a 
prosecution  has  been  commenced,  and  is 
pending  aoainst  him  for  the  all^;ed  crime  in 
the  state  having  jurisdiction  of  the  ofEense. 
(Ex  parte  White,  49  Oal.  433.) 

8.  The  governor  of  the  state  is  not  author- 
ised to  issue  his  warrant  for  the  arrest  of  a  fu- 
gitive from  justice,  unless  it  is  shown  to  him 
that  the  fugitive  is  substantially  charged  with 
a  crime  in  the  state  from  which  it  is  alleged 
he  has  fled,  and  this  fact  must  be  made  to  ap- 
pear by  a  copy  of  an  indictment  found,  or  an 
affidavit  made  before  a  mapiistrate  of  such 
state,  certified  as  authentic  by  the  ffovemor 
iA  the  state  making  the  demsouL  (£x  parte 
Spears,  88  Oal.  640.)    ' 

9.  Beading  section  1560  in  connection  with 
861  of  the  renal  Oode,  it  would  seem  that 
when  a  person  is  arrested,  charged  with  the 
commission  of  a  crime  in  another  state,  be- 
fore a  demand  for  his  surrender  has  been 
made  by  the  governor  of  the  other  state,  he  is 
entitled  to  his  dischargee  if,  after  his  examina- 
tion has  commenced,  it  is  i>oetpoiied  against 
his  consent  for  a  longer  period  tnan  that  men- 
tioned in  section  861.  C^z  parte  Rosenblat, 
61  Oal.  285.) 

10.  The  recitals  in  the  warrant  of  arrest  of 
a  fugitive  from  justice,  issued  by  the  governor 
of  this  state  upon  the  rec^uisition  of  the  gov- 
ernor of  another  state,  statmg  that  the  requisi- 
tion was  made  in  pursuance  of  the  constitution 
and  laws  of  the  United  States,  and  was  accom- 
panied by  a  complaint  and  information,  affi- 
davits, and  warrant  of  arrest,  whereby  the 
fugitive  stands  charsed  with  a  specified  crime, 
and  with  having  fled  from  said  state  and  taken 
refuge  in  the  state  of  Oalifornia,  which  are 
certified  by  the  governor  of  such  other  state 
to  be  authentic,  show  a  sufficient  foundation 
for  the  warrant  of  arrest,  and  the  facts  thus 
recited  will  be  taken  as  true  upon  a  writ  of 
habeas  corpus,  if  not  disputed.  It  is  not 
necessary  to  set  out  in  the  warrant  a  copy  of 
the  indictment  or  affidavit  charging  the  peti- 
tioner with  crime,  nor  a  copy  of  the  govern- 
or's authentication  thereof.  (Ex  parte  Lewis, 
79  Gal.  05.) 

11.  It  is  not  necessary  that  the  affidavit 
upon  which  the  requisition  issued  should  set 
forth  the  crime  charged  with  all  the  le^l  ex- 
actness necessary  to  be  observed  in  an  indict- 
ment. If  it  distmctly  charge  the  commission 
of  an  offense  it  is  all  that  is  necessary.  (Ex 
parte  Manchester,  6  Oa\.  237.) 

12.  The  governor  of  the  state  issuing  the 
requisition  for  the  fuf^tive  is  the  only  proper 
juage  of  the  .authenticity  of  the  affidavit;  and 
the  judge,  on  habeas  corpus,  cannot  go  be- 


hind his  action  to  iaooin  whether  the  afllda* 
vit  was  a  forgery.    (Ex  parte  Manchester,  5 

Oal.  237.) 

IS.  It  is  not  necessary  that  the  affidavit 
should  state  that  the  prisoner  is  a  **  fugitive 
from  justice/'  the  allegation  that  he  com- 
mittea  the  crime  and  then  secretly  fled  is  suf- 
ficient to  deduce  the  conclusion  that  he  is  a 
fugitive  from  justice.  (Ex  parte  Manchester, 
5  Cal.  287.) 

14.  When  the  requisition  certifies  that  the 
affidavit  is  "  duly  authenticated  according  to 
the  laws  "  of  said  state,  it  is  sufficient.  (Ex 
parte  Manchester,  5  Oal.  237.) 

15.  An  affidavit  accompanying  the  requisi- 
tion of  the  sovernor  of  another  state,  whicJi 
states  that  the  affiant  "  has  reason  to  believe, 
and  does  believe,"  that  the  accused  embenled 
or  fraudulently  converted  to  his  own  use  cer- 
tain personid  property,  is  not  the  statement 
of  any  fact,  and  is  fatally  defective,  and  is  in- 
sufficient to  supi>ort  the  issuance  of  a  warrant 
of  arrest  as  a  fugitive  from  justice  by  the  gov- 
ernor id  this  state.  (Ex  ps^  Spears,  88  GaL 
640.) 

16.  The  proceedings  under  the  statute  in 
relation  to  the  arrest  and  detention  of  fugi- 
tives from  justice  are  required  to  be  similar 
to  those  against  persons  charged  with  crimes 
committea  in  this  state,  and  the  warrant 
must  specify  the  offense  alleged  to  have  been 
committed  by  the  accused.  (Ex  parte  On- 
breth,  49  Oal.  435.) 

Oited  49  Oal.  439. 

17.  The  warrant  of  the  governor  in  tach 
case  should  clearly  state  that  the  person  is 
charged  in  some  territory  of  the  United  States 
with  treason,  felony,  or  other  crime;  that  he 
has  fled  from  justice,  and  is  found  in  this  state, 
and  that  the  executive  authority  of  the  ter- 
ritory from  which  he  fled  has  demanded  his 
delivery,  to  be  removed  to  the  territory  hav- 
ing junadiction  of  the  crime,  (Matter  of 
Romaine,  23  Oal.  585.) 

18.  The  governor  of  this  state  has  a  risht  to 
issue  a  warrant  for  tiie  arrest  of  persons  found 
in  this  state  who  have  committed  a  crime  in 
a  territory  of  the  United  States,  and  fled 
therefrom  to  this  state,  and  to  deliver  such 
persons  up  to  the  agent  of  the  territory  from 
which  they  have  fled  upon  a  proper  applica- 
tion being  made  to  him  therefor.  (Matter  of 
Romaine,  28  Oal.  585.) 

19.  The  judiciary  have  jurisdiction  by 
habeas  corpus  to  investigate  cases  where  a 
party  is  arrested  as  a  fugitive  from  justice  es- 
caped from  another  state.  (Ex  parte  Man- 
chester, 5  Oal.  237.) 

20.  Whether  the  alleged  fugitive  is  substan- 
tially charged  with  a  crime  in  the  state  from 
which  it  is  alleged  he  has  fled  is  a  Question  of 
law  which  is  always  open,  upon  the  face  of 
the  papers,  to  judicial  inquiry,  upon  an  appli- 
cation for  a  writ  of  habeas  corpus.  (Ex  pu-te 
Spears.  88  Oal.  640.) 

21.  The  superior  courts  of  this  state  have 
power  to  issue  writs  of  habeas  corpus  com- 
manding the  production  of  the  body  of  a  pris- 
oner held  unoer  authority  of  a  warrant  for  his 
arrest  issued  by  the  governor  of  this  8tate,upon 
the  requiaition  of  a  governor  of  another  state. 
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that  the  cangM  of  his  detention  may  be  in* 
paired  into;  and  the  refusal  of  the  custodian 
to  obey  the  writ  is  a  contempt  of  court*  (In  re 
Bobb,  M  Cal.  431.) 
Cited  77  OaL  163. 

2S.  On  petition  for  writ  of  habeas  corpus 
to  procore  release  from  warrant  of  arrest  is- 
sued on  the  order  of  the  governor  it  was 
ordered  that  the  petitioner  be  remanded.  (£z 
parte  Watson,  2  Cal.  58.) 

28.  Oourta  possess  no  power  to  control  ez- 
ecutiye  discretion  in  surrendering  fugitives 
from  justice,  nor  can  they  compel  a  surrender 
in  such  case;  yet,  the  executive  havinf^  acted, 
that  discretion  may  be  examined  mto  in 
every  case  where  the  liberty  of  the  subject  is 
involvecL    (Ex  parte  Manchester,  6  Cal.  237.) 

24.  The  question  whether  the  act  of  the 

Svemor  of  the  state  was  iQegal  in  procuring 
e  return  ci  a  fugitive  from  justice  from  a 
foreign  government  with  which  the  United 
States  have  no  extradition  treaty  cannot  af- 
fect the  jurisdiction  of  a  court  of  this  state 
to  ti^  the  prisoner  for  an  offense  committed 
withm  its  jurisdiction.  The  jurisdiction  of 
the  court  is  not  imjpaired  by  the  manner  in 
which  the  accused  is  brought  before  it.  The 
people  of  a  state  are  not  bound  by  any  illegid 
act  of  the  governor.  (People  v.  VnXt,  78 
Gal.  345.) 

EXTBEKS  CBUELTT. 

See  Marriage  and  Divorce,  III,  1,  b« 

FAGTOBS. 

Brokarflb    See  Brokers. 

Taxation  of  consigned  goods.  See  T&zation, 
IV.  14. 

(me  contracting  for  goods  with,  when  liable 
in  trover.    See  'frover,  14,  et  aeq. 

Books  of  account,  admissibihty  in  action 
against.     See  Evidence,  161. 

Money  received  by  administrator  of  is  not 
assets  of  estate.  See  Estates  of  Deceased 
PttBons,  13. 

1.  A  £Actor  to  whom  goods  are  consigned  for 
sale,  but  who  has  made  no  specific  advances 
thereon,  does  not  acquire  a  lien  on  the  goods 
for  a  genentl  balance  due  him  from  the  con- 
signor, if,  prior  to  the  shipinent,  the  consign- 
or has  sold  the  goods,  and  the  factor,  prior  to 
receiving  possession  thereof,  is  notified  of  the 
sile  by  a  letter  of  advice  and  an  indorse* 
ment  on  the  bill  of  lading.  (National  Bank 
of  D.  O*  Mills  A  Co.  V.  Porter,  73  Cal.  480.) 

2.  A  factor  cannot  pledge  as  security  for 
his  individnal  debt  the  eoods  of  his  principal 
consigned  to  him  for  sale.  This  rule  applies 
not  only  to  ''  a  technical  factor,"  that  is,  one 
whose  only  business  is  to  sell  goods  consigned 
to  him  for  that  purpose,  but  also  to  a  factor 
who  at  the  same  time  does  business  on  his  own 
account.  (Wright  v.  Solomon,  19  Cal.  64. ) 
Cited  55  Gal.  424;  68  Cal.  547. 

S.  ^e  purchase  of  propertv  by  a  factor  in 
his  own  name  makes  him  to  all  the  world  the 
apparent  owner,  and,  as  far  as  affects  the  rights 
of  third  persons,  his  power  is  unlimited.  He 
has  the  right  to  sell  or  pledge,  (Leet  v. 
Wadsworth,  5  Cal.  404.) 
Cited  6  Cal.  385;  85  CaL  402. 


4.  Where  goods  are  in  the  possession  ot  a 
factor,  whose  usual  business  it  is  to  buy  and 
sell  goods  on  his  own  account,  and  who  is 
clothed  with  the  external  evidences  of  owner- 
ship of  the  particular  goods,  such  apparent 
ownership  gives  him  the  power  to  sell  or 
pledge.  (Hutohinson  v.  Bours,  6  Cal.  383.) 
Cited  7  Cal.  80;   11  Cal.  402;   85  Cal.  202; 

overruled  19  CaL  73. 

6.  The  plaintiffs,  merchants  in  Boston, 
shipped  merchandise  by  their  ovm  ship  to 
H.  T.  C.  &  Co.,  of  San  Fnmcisco,  to  be  sold  by 
the  latter,  who  were  to  receive  one-half  of  the 
net  profite  in  lieu  of  commissions:  the  bill  of 
lading  stated  that  the  goods  were  '*  shipped  by 
order,"  and  were  to  be  delivered  to  ''  order  or 
assigns,"  he  or  they  paying  fright,  and  was 
signed  by  plaintiffs  ror  captain,  and  further 
showed  on  ite  marnn  that  plaintifEs  had  regu- 
lar agento  at  San  Erancisco.  The  bill  of  lad- 
ins  was  forwarded  to  H.  F.  C.  &  Co.,  who 
indorsed  and  pledged  it  to  defendants  for  a 
loan ;  the  defendants  received  the  goods  and 
sold  them,  the  purchase  money  of  which  was 
sought  to  be  recovered  in  this  action.  Held, 
that  as  thedefendante  had  no  knowledge  that 
plaintiffs  were  the  owners  of  the  goods,  and 
as  there  was  nothing  in  the  bill  of  lading  to 
put  them  on  inquiry,  and  as  the  possessor 
thereof  had  exclusive  control  over  ue  prop- 
erty, they  were  entitled  to  judgment.  (OUd- 
den  V.  Lucas,  7  Cal.  26.) 
Cited  19  Cal.  78. 

6.  The  rule  as  to  the  lack  of  power  in  factors 
to  pledge  applies  only  to  technical  factors, 
whose  notorious  employment  is  to  sell  goods 
of  others,  consigned  to  them  for  that  purpose. 
(Hutchinson  v.  Bours,  6  Cal.  883.) 

7.  The  rule  that  a  factor  cannot  pledge  the 
goods  of  his  principal  is,  in  this  state,  confined 
to  technical  factors,  when  the  righte  of  third 
]^rties  are  involved.  (Horr  v.  Barker,  11 
Cal.  S9S.) 

Cited  19  Cal.  73. 

8.  Where  there  is  nothing  in  the  bnsinesa 
of  consignees  to  make  them  technical  factors, 
third  parties  are  not  bound  to  know  that  thev 
acted  as  factors  in  a  particular  case,  ((^lia- 
den  V.  Lucas,  7  Cal.  26.) 

9.  Where  it  was  stipulated  in  the  agreement 
that  the  owner  of  the  wine  was  to  receive  a 
certain  price  per  gallon,  net,  for  the  wine,  and 
the  factor  agreed  to  bear  the  expense  of  ship* 
ping  and  curing,  the  factor  is  not  entitled  to 
any  allowance  for  sediment,  or  for  the  money 
expended  for  freight,  labor,  and  materials. 
(Lehmann  v.  Schmidt,  87  Cal.  15.) 

Pledge  by  ^tor.    See  Pledges,  18,  et  seq. 

10.  Evidence  that  the  wine  would  have 
sold  for  more  than  the  price  stipulated  in  the 
contract  if  it  had  been  sold  at  once,  taken  in 
connection  with  the  price  stipulated  in  the 
agreement  of  sale,  is  sufScient  to  justify  a 
finding  that  the  wine  was  worth  the  stipulated 
price  at  the  time  of  its  conversion.  (Lehmann 
V.  Schmidt,  87  Cal.  15.) 

11.  The  liability  of  a  consignee  to  his  prin- 
ciple for  the  proceeds  of  sales  made  accrues, 
in  tiie  absence  of  original  instructions  to  re- 
mit proceeds  on  sale,  on  demand,  or  instruc- 
tions to  remit,  and  not  upon  receipt  of  proceeds 


1274 


FACT0R&-FAL8E  IMPBISONMENT. 


by  the  ooxuignee.     (Kane  y.  Oook,  8  Cal. 

449.) 

12.  Where  instnictionfl  to  remit  are  origi- 
nally given,  but  the  consignee  forwards  no 
account  of  sales,  the  right  of  action  of  the 
principal  only  accrues  upon  his  knowle^^  of 
the  sales,  and  of  receipt  of  the  proceeds  by 
the  consignee.    (Kane  y.  Oook,  8  Cal.  449.) 

13.  Nor  does  the  fact  that  the  principal  had 
at  an  earlier  period  commenced  an  action  in 
another  state,  where  he  resided,  against  the 
consignee  to  recover  the  proceeds,  averrins  in 
his  complaint,  upon  iniormation  and  beBef, 
that  a  sale  had  been  made,  fix  that  as  the 
time  when  the  liability  accrued.  (Kane  v* 
Oook,  80al.  449.)  \ 

14.  To  hold  that  the  statute  of  limitations 
ran  against  the  principal  under  such  circum- 
stances would  be  to  permit  the  consignee  to 
ti^e  advantage  of  his  own  wrong  and  to  sus- 
tain a  defense,  of  which,  in  conscience,  he 
ought  not  to  be  permitted  to  avail  himself. 
(Kane  v.  Cook,  8  Cal.  449.) 

15.  It  was  the  dut^  of  the  consignee  not 
only  to  inform  his  principal  of  the  udes,  but 
to  remit  the  proceeds.  Mis  neglect  not  only 
deprived  his  principal  of  his  funds,  but  kept 
him  in  ignorance  of  his  rights.  (Kane  v. 
Ck)ok,  8  Cal.  449.) 

16.  A  factor  who  receives  wine  under  an 
agreement  to  sell  it  for  the  owner,  and  when 
demand  was  made  upon  him  fails  to  assert  a 
lien  thereon,  and  refuses  to  have  any  thing 
further  to  do  with  the  contract,  or  the  sale  ox 
the  wine,  or  to  deliver  or  account  for  it,  stat- 
ing that  it  was  so  mixed  up  with  his  own  wine 
that  he  could  not  make  a  statement  of  it,  is 
guilty  of  a  conversion  of  the  wine,  and  can- 
not, after  suit  brought  for  its  value,  set  up  a 
lien  for  advances  and  expenses,  as  such  lien, 
if  any  he  had,  was  waived  by  his  action. 
(Lehmann  v.  Schmidt,  87  Cal.  16.) 

Cited  89  Cal.  184. 

17.  A  plaintiff  has  a  right  to  waive  a  tort, 
as  against  factors,  and  to  bring  his  action  to 
compel  them  to  account,  and  mr  the  net  pro- 
ceeds arising  from  the  sales.  (Lubert  v. 
Chauviteau,  8  Cal.  458.) 

18.  When  the  defendants  were  sued  as 
factors  it  was  not  necessary  to  set  forth  in 
their  answer  their  claim  for  disbursements, 
commissions,  etc.,  by  way  of  setoff.  (Lubert 
T.  Chauviteau,  8  Cal.  458.) 

19.  It  is  error  to  admit  evidence  of  the  value 
of  the  goods  sold  where  one  waives  a  tort 
against  a  factor  and  sues  in  assumpsit  where 
no  charge  is  made  of  fraud,  nonperformance, 
or  negligence.  The  strict  measure  of  damages 
in  such  case  is  the  net  proceeds  of  sue. 
(Lubert  v.  Chauviteau,  3  Cal.  458.) 

20.  The  plaintiff  may  show  the  manner  in 
which  defendants  became  jx^sessed  of  the 
goods  where  defendants  were  sued  as  factors, 
and  though  the  proof  should  show  that  thev 
became  possessed  of  them  wrongfully,  it  will 
be  sufficient  to  maintain  an  action  against 
them,  as  consignees  of  factors.  (Lubert  v. 
Chauviteau,  3  ObA.  458.) 

21.  In  an  action  asainst  factors  it  was  error 
for  the  court  to  charge  the  jury  that  it  was  for 
them  exclusively  to  say  what  amount  the 


plaintiff  was  entitled  to  recover,  and  that  de- 
fendants were  liable  for  the  value  of  the  goods 
at  the  time  of  demand  made.  (Lubort  y. 
Chauviteau,  8  Cal.  458.) 

22.  If  the  plaintiff  waives  the  tort  and  sues 
defendants  as  factors  they  must  be  considered 
as  acting  under  his  authority,  and  plaintiff  can 
only  recover  the  net  proceeds  ci  sales  effected 
by  them,  after  deducting  necessary  charges 
and  commissions.  (LuMrt  v.  Chauviteau, 
8  Cal.  458.) 

23.  In  an  action  for  money  had  and  re- 
ceived by  the  consignor  the  amount  of  goods 
sold  on  credit  by  the  consignee,  having  no 
authority  so  to  sell,  can  be  recovered.  (John- 
son v.  Totten,  3  Cal.  343.) 

24.  Such  sale  must  be  taken,  in  referenoe 
to  the  rights  of  the  plaintiff,  to  have  been 
made  for  cash,  and  to  the  vendor  belongs 
the  demand  created  by  the  sale  asainst  the 
vendee;  and  the  vendor  is  lialue  to  the 
plaintiff  for  money  had  and  received.  (John- 
son V.  Totten,  8  Cal.  343.) 

25.  In  determining  the  amount  of  recovery 
from  a  factor  for  the  value  of  wines  converted 
by  him  there  should  be  deducted  from  the 
stipulated  price  of  the  wines  not  only  the 
amount  of  cash  advanced  to  the  bailor  by 
the  factor,  but  also  the  value  of  casks  and 
drayage  ordered  from  him  bv  the  bailor,  the 
amount  of  which  was  charged  as  an  advance 
under  the  contract.  (Lehmann  y,  Schmidty 
87  CaL  16.) 

FACTS. 

See  Questions  of  Law  and  Fact. 

Questions  of  fact,  disposition  of  in  man- 
damus.   See  Mandamus, Til,  18. 

Agreed  statement.  See  Pleading  and  Pra^ 
tice,  XX,  11. 

Ultimate  and  not  probative  facts  should  be 
stated,    {^ee  Pleading  and  Practice,  YII,  4. 

Findings  of  fact.    See  Findings. 

Judgment  determining  as  estoppeL  Sea 
Judgments,  X,  9,  L 

Damages  are  to  be  proved  as  a  fact.  Ses 
Damages,  12. 

FAILURE  TO  PBOTIDB. 

Bee  Marriage  and  Divorce,  nX^  1,  •• 

FAIR  TRIAL. 

See  Criminal  Law,  XVUL  8;  Pleading  and 

Practice,  JL2l,  9. 

Violation  of  right  of,  new  trial  lor. 
New  Trial,  IV,  eTb. 

Want  of.    See  Venae,  n,  6,  «• 

FALSE  IMPRISOirMElVT, 


See  Crimmal  Law,  XXI,  28. 

1.  To  justify  an  inferior  magistrate  in  com- 
mitting a  person  he  must  have  jurisdiction 
both  of  the  subject  matter  of  the  complaint 
and  of  the  person  of  the  defendant,  and  where 
the  defendant  is  charged  with  the  commission 
of  an  act  not  constituting  a  crime  a  justice  of 
the  peace  acquires  no  jurisdiction  to  proceed 
in  the  matter,  and,  if  he  attempts  to  enforce 
any  process  of  commitment  in  such  case,  he  is 
answerable  to  the  defendant  as  a  trespasser. 
(De  Courcey  v.  Cox,  94  Cal.  665.) 
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2.  Honesty  of  pnrpoee,  while  it  may  miti* 
^te  damages,  cannot  justify  a  -clear  usurpa- 
tion of  power  by  an  inferior  ma^strate  too 
has  no  jurisdiction  of  the  subject  matter. 
(De  Coorcey  y.  Cox,  M  Gal.  665.) 

Arrest  on  charge  of  slander.  See  Malicious 
Prosecution,  3. 

8.  If  the  judge  to  whom  an  api>lication  is 
made  to  arrest  a  defendant  in  a  ci^  case  has 
jurisdiction  to  pass  upon  the  sufficiency  of  the 
evidence  disclosed  by  the  affidavit  to  procure 
the  order  of  arrest  the  party  applying  for  it 
cannot  be  held  responsible,  unless  there  was 
an  entire  lack  of  evidence  of  some  essential 
fact  which  the  law  requires  to  be  shown. 
(Busy  V.  Helm,  59  Cal.  188.) 

4.  In  an  action  for  false  imprisonment  the 
defendant  has  a  right  to  have  the  case  trans- 
ferred to  the  county  of  his  residence.  (Ah 
Pong  V.  Stemes,  79  Gal.  30.) 

ated  10  Mont.  811 :  11  Gal.  221. 

5.  A  complaint  in  an  action  against  a  instice 
of  the  peace,  which  alleges  tluit  the  plaintiS 
was  arrested  upon  a  warrant  issued  by  the 
defendant  upon  a  complaint  charging  the 
plaintiff  with  refusing  to  return  a  sum  ctf 
monev  cliumed  to  have  been  overpaid  her, 
and  nuther  alleging  a  conviction  and  the  is- 
suance of  a  committal  by  the  defendant,  and 
her  imprisonment  thereon,  shows  that  the 
plaintin  was  charged  with  the  commission  of 
an  act  which  did  not  constitute  a  crime,  and 
states  a  cause  of  action  against  the  defendant 
for  false  imprisonment,  and  a  motion  for  judg- 
ment for  defendant  on  the  pleading  should 
be  denied.    (De  Gourcey  v.  (>ox,  94  Gal.  665.) 

6.  A  complaint  against  a  justice  of  the 
pewse  for  false  imprisonment  in  punishing  the 
plaintiff  for  contempt  must  aver,  in  terms, 
that  the  acts  constituting  the  imprisonment 
were  without  or  in  excess  of  his  jurisdiction, 
or  facts  from  which  a  want  of  jurisdiction 
appears.    (Going  v.  Dinwiddle.  86  Gal.  633.) 

7.  If  the  complaint  shows  a  ph3rBical  and 
boddly  restraint  it  is  not  necessary  that  it 
should  allege  that  such  restraint  was  malicious 
or  without  probable  cause,  or  unlawful.  Who- 
ever imprisons  another  must  (except  in  cer- 
tain cases  under  special  statutes)  justify  him- 
eelf  by  showing  tnat  the  imprisonment  was 
lawful.    (Ah  Fong  v.  Stemes,  79  Gal.  SO.) 

8.  ^e  allegations  that  the  acts  constituting 
such  imprisonment  were  done  "  wron^rfully'' 
or  *'  unlawfully"  are  of  mere  conclusions  of 
law,  and  tender  no  issue  where  no  facts  are 
averred  to  show  the  acts  complained  of  to  be 
wrongful  or  unlawful.  (Croing  v.  Dinwiddle, 
»  63,  033.) 

9.  A  right  of  action  for  wronsful  imprison- 
ment eeaaes  with  the  death  of  the  wrong- 
doer.   (H«rker  V.  Glark,  67  GaL  245.) 

FAUE  PEBSOHATIOir. 

See  Oriminal  Law,  XXI,  26. 
Beiora  notary.    See  Notaries, 

FAI8E  PBETETOES. 

See  Oriminal  Law,  XXI,  28. 

FAI8E  BEPRESEirTATIONEU 

See  Fraud,  I,  6. 


FAIAE  8TATEMEHTS. 

See  Fraud. 

In  Oorporate  Books.  See  Oriminal  Law, 
XXI,  24. 

FAJOLT. 

Meaning  of.    See  Homesteads,  XVL 
Evidence  as  to  family   <^  plaintiff.     See 
Libel,  IV,  4,  d. 

FAJOLT  ALLOWAirCE. 

See  Estates  of  Deceased  Persons,  IV;  Ex- 
ecutors and  Administrators,  VIlI,  7,  b. 

FAXILT  SETTLEMENTS. 

See  Oompromise. 

FABE. 

See  Oommon  Oarrien,  IV,  4» 

FABMDre  UTEHSIU. 

See  Exemptions,  n,  2. 

FABO. 

See  (Mminal  Law,  XXI,  80. 

FEDEBAL  COUBTS. 

See  United  States  District  Gouri. 

Goncurrent  and  exclusive  jurisdiction  of 
federal  and  state  courts  in  admiralty.  See 
Admiralty. 

Goncurrent  jurisdiction.  See  Jurisdiction, 
87. 

Jurisdiction  of  supreme  court  of  United 
States.    See  Mexican  Lands,  130. 

District  court,  jurisdiction  over  surveys.  See 
Mexican  Lands,  316,  et  seq. 

Laws  regulating  jurisdiction  of  courts.  See 
Gonstitutional  Law,  III,  1. 

Lis  pendens,  statute  does  not  apply  to.  See 
lis  Pendens,  14. 

Gondemnation  proceedinics  byfederal  gov- 
ernment need  not  be  in.  See  £minent  Do- 
main, 45. 

Restraining  proceedings  of.  See  Injunc- 
tions, II.  2,  a. 

Appeals  to  the  supreme  court  of  the  United 
States.    See  Appeals,  XIV. 

FEDEBAL  €K>YEBNMENT. 

Relative  powers  of  state  and  federal  govern- 
ment.   See  Eminent  Domain,  IV,  3,  d. 

State  and  federal  government.  See  Gonsti- 
tutional Law,  nL 

Deposit  in  watercourse  by,  right  to  remove. 
See  Stockton. 

Right  of  in  public  land.  See  Public  Land,  I. 

Title  of  the  United  States  to  land  in  Gali- 
fomia.    See  Public  Lands,  I. 

Effect  of  statute  of  limitations  on.  See 
Statute  of  Limitations,  V,  1. 

Power  of  federal  government  to  acquire 
property  either  by  purchase  or  treaty  is  un- 
oii^uted.    (People  v.  Folsom,  5  Gal.  373.) 

FEDEBAL  JUDGMENTS. 

See  Judgmenta,  XXIL 

Oonflict  between  state  and  federal  coorta. 
See  Judgmenta,  XXIL 
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FBDSBAL  PElCnCB. 

A  state  statute  regalating  lemedies  and 
ppooeedingii  in  oourta  will  not  be  oonatnied 
aa  furnishing  remedies  to  suitors  in  federal 
courts  unless  it  clearly  appears  from  the  stat- 
ute that  it  was  intended  to  have  that  effect. 
(Majors  y.  Cowell,51  Oal.  478.) 

FEEBLE-MIKDED  CHILDREN. 

Act  providing  home  for  is  valid.    See  Con- 
stitutional Law,  264. 

FEDERAL  OFFIdEBS. 

Ejectment  against.    See  Ejectments,  IV,  8. 

FEDERAL  PRISOIIER. 

Beleaae  of  by  state  court.    See  Habeas  Oor- 

pus«I. 

FEE. 

Conveyanoe  of  freehold  to  commence  in 
futnro.    ScQ  Deeds,  VII,  2. 

Equitable  fee-simple  title  passes  bv  con- 
tract to  convey.    See  Vendor  and  Vendee,  61. 

"Seised  in  fee," meaning  of.  See  Words 
and  Phiaaes,  7.        ____ 

FEES. 

See  Costs. 

Action  to  recover.  See  Offices  and  Officers, 
VI. 

Attorney's.    See  Attorney  and  Client. 

Auditor  of  Placer  county,  fees  of.  See 
Auditors,  7. 

District  attorney,  fees  of.  See  District  At- 
torneys, in. 

Granger  of  the  port,  fees  of.  See  Ganger  of 
the  Port,  2. 

Illegal  charging,  effect  of.  See  Offices  and 
Officers,  XVI,  2. 

Immigration  commissioner,  fees  collected 
by.    See  Immigration,  9. 

Jury,  fees  of.    See  Jury  and  Jurors,  XTV. 

Justice,  fees  of.  See  Justices  of  the  Peace, 
VIL 

Motions  within  rule  authorizing.  See  Plead- 
ing and  Practice,  679. 

Notice  to  redeem,  fee  for  service  of.  See 
Taxation,  777. 

Officers,  fees  of.  See  Offices  and  Officers, 
XII,  2. 

Referees,  fees  of.  See  Marriage  and  Di- 
vorce, III,  4,  k. 

Shorthand  reporters,  fees  of.  See  Short- 
hand Reporters. 

Surveyor  general,  duty  to  collect.  See  Sur^ 
veyor  General,  2. 

Witnesses,  fees  of.    See  Witnesses,  XL 

1.  The  statute  which  declares  that  ''any 
officer  may  refuse  to  perform  anv  services  in  a 
civil  action  or  jproceeding  until  tne  fee  for  such 
service  is  paid,"  is  not  to  be  construed  as 
prohibiting  the  officer  from  performing  the 
service  without  prepayment  of  fees,  but  as 
permissive  merely,  leaving  the  alternatives 
of  cash  in  advance  or  credit  to  his  own  elec- 
tion.   (Lick  V.  Madden,  25  Cal.  202.) 

2.  If,  when  services  are  demanded  of  an 
officer  in  a  civil  case,  he  fails  to  demand  his 
fees  in  advance  his  obligation  to  perform  the 
duty  required  is  the  same  as  it  would  be  if  the 


prepaid  or  tend«rsd  fm  adraiioe 
(Lick  Y.  Madden,  25  Cal.  202.) 

Payment  of  in  advance.  See  Bankrapley 
and  Ijuolvency,  VI,  9. 

Prepayment  of  fees  on  filing  tranaeript.  See 
Appeals,  VI,  4,  c 

8.  When  the  preliminary  papers  to  author- 
ise a  writ  of  attachment  have  been  presented 
to  the  clerk,  and  the  writ  has  been  demanded, 
it  is  his  duty  to  make  out  and  deliver  to 
the  plaintiff,  with  reasonable  diligence,  the 
writ  applied  for  without  prepayment  of  his 
fees,  or  a  tender  of  the  same,  provided  the 
clerk  fails  to  call  for  prepajnoient.  (Lick  v. 
Madden,  25  Cal.  202.) 
Cited  57  Cal.  606;  10  CoL  88;  12  Col.  475. 

4.  Clerk  is  justified  in  refusing  to  file  notice 
of  an  undertaking  on  appeal  until  his  fees 
are  paid.    (Boyd  v.  Barrel,  60  OaL  280.) 
Cited  64  Cal.  ^2. 

5.  Sheriff  is  not  required  to  release  propertjr 
levied  upon  under  writ  of  attachment  until 
his  fees  and  expenses  are  paid,  and  he  may 
retain  the  propertjr  until  he  is  paid.  He  is 
the  agent  of  the  plaintiff  in  levying  the  attach- 
ment, and  the  plaintiff  cannot  relieve  him- 
self from  liability  for  the  expenses  incurred  in 
such  agenej  by  a  dismissal  of  the  action  or  a 
mere  <urection  to  release  the  property ;  neither 
can  the  parties  to  the  action,  by  an  a^^ree- 
ment  between  themselves  for  its  dismissal, 
deprive  the  sheriff  of  his  fees,  or  compel  him. 
to  look  to  the  solvency  or  caprice  of  the  plain- 
tiff therefor.    (Perrin  v.  McMann,  97  Cal.  58.) 

6.  Clerk  is  entitled  to  charge  under  the  act 
of  1857,  chapter  236,  fees  for  certified  copies  of 
summons  and  injunction,  if  the  copies,  tnouff h 
prepared  by  plaintiff,  were  certified  by  the 
clerk  at  plaintiff's  request.  There  is  no  neces- 
sity for  plaintiff  to  obtain  copies  of  summons 
and  injunction  from  the  clerk.  (Edmondson  v. 
Mason,  16  Cal.  386.) 

Clerk  of  court,  fees  of,  liability  of  county. 
See  Clerk  of  Ck>urt,  4,  et  seq. 

County  clerk  of  Mono  county,  fees  of.  See 
County  Clerk,  9. 

County  clerk  of  Placer  county,  fees  oL  See 
County  Clerk,  7,  et  seq. 

7.  Under  the  act  of  1857  (chapter  236)  reg^ 
ulating  fees  of  office  in  certain  counties,  ih» 
sherinmay  charge  fees  for  copies  of  the  sum- 
mons and  injunction  served  by  him  in  a  suit, 
though  the  copies  were  prepared  and  printed 
by  the  plaintiff,  and  certified  by  the  clerk  at 
the  plaintiff's  request;  but  the  sheriff  must 
look  for  his  fees  to  plaintiff,  at  whose  re- 
quest the  copies  were  served,  and  cannot  sue 
tne  clerk  for  money  had  and  received,  al- 
though plaintiff  had  paid  the  clerk  for  such 
copies,  unices  the  money  was  delivered  to 
him  to  be  paid  the  sheriff.  (Edmondson  y. 
Mason,  16  Cal.  386.) 

Distinguished  25  Cal.  212. 

8.  If  an  execution  is  placed  In  the  sheriff's 
hands,  and  he  advertises  property  for  sale, 
and  the  judgment  debtor  i>ays  the  full  amount 
of  the  judgment  to  the  judgment  creditor  be- 
fore sale,  ne  cannot  deprive  the  sheriff  of  his 
fees,  but  is  liable  to  him  for  the  fees  allowed  in 
case  of  a  sale.  (Morse  v.  (Gibbons,  48  Cal.  877. ) 
Cited  10  Or.  100. 
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9.  The  statute  <A.  1871-72  (page  778),  pro- 
▼iding  that  a  sheriff  who  levies  an  attachment 
i^Km  property  may  retain  the  property  until 
his  fees  are  pud,  in  effect  eives  him  a  lien 
thereon  for  their  amount,  which  he  may  en- 
force in  any  suitable  mode.  (Perrin  v.  Mc- 
ICann,  97  Cal.  52.) 

Sheriffs,  fees  of.    See  Sheriffs,  VI. 
Sheriff,  fees  of,  on  removal  of  criminal  case. 
See  Costs,  26. 

10.  The  le^slature  may,  without  violating 
the  constitution,  provide  by  law  that  a  eol- 
lector  of  taxes  shall  pav  a  part  of  the  fees  and 
compensation  allowed  by  law  into  the  countv 
treasury  for  the  benefit  of  the  general  funa. 
(Beam  v.  Siskiyou  County,  86  Cal.  620.) 

11.  A  law  which  provides  for  the  amount  of 
attached  to  the  service  to  be  performed 

in  an  office,  and  at  the  same  time  provides 
that  the  officer  shall  i>av  a  part  of  these  fees 
into  the  treasury,  the  title  to  which  is  "An  act 
to  re^plate  fees  in  office,"  is  not  liable  to  the 
constitutional  objection  that  it  embraces  more 
than  one  object,  and  that  that  is  not  expressed 
in  the  title.  (Ream  v.  Siskiyou  County,  86 
CU.620.) 

12.  An  act  which  provides  in  one  section 
that  a  tax  collector  snail  receive  the  fees  al- 
lowed by  law,  and  in  another  section  that  he 
shall  pay  a  part  of  these  fees  into  the  treasury 
for  the  Denefit  of  the  county,  does  not  take 

grivate  property  for  public  use.     (Beam  v. 
iskiyoa  County,  86  Oal.  620.) 

Statute  requiring  officers  to  turn  over  lees, 
less  Mlary.    See  (jounty  Clerk,  11. 

FELLOW-SEBTAirre. 
8ae  Master  and  Servant,  U,  8. 

FELOHIES. 

8ee  Criminal  Law,  V. 

FEMES  COYEBT. 

Bee  Husband  and  Wile. 

FEKCES. 

Oolidemnation,  estimating  costs  of,  on.  See 
Eminent  Domain,  X,  6,  c. 

Duty  to  fence  against  animals  at  large.  See 
Animals,  IL 

Fixtures.    See  Fixtures,  11,  4. 

Public  lands,  right  to  remove  fences  on. 
See  Public  Lands,  X 

Railroad  company,  duty  of,  to  fence.  See 
Ba»roads,  VIII,  6. 

Sufficiency  of  evidence  as  to.  See  Evidence, 
V,6,e. 

Tearing  down.  See  Forcible  Entry  and  Un- 
lawful Detainer,  66,  et  seq. 

Jurisdiction  of  action  for  removing.  See 
Jnsticee  ci  the  Peace,  39. 

Public  road,  removal  of  fence  in.  See  High- 
ways, 9S,  et  set}.      | 

Damages  in  replevin  for  fence.  See  Re- 
plevin, w. 

1.  The  acts  of  April  27, 1865,  and  April  3, 
IMO,  coDoeming  lawful  fences,  are  continued 
in  force  under  section  19  of  the  Political  Code, 
and  CQOseqiientlv  the  counties  to  which  they 
apply  are  not  aabjectto  the  providoos  of  sec- 


tion 641  of  the  Civil  Code.    (Meade  v.  Wat- 
son, 67  Cal.  691.) 

2.  The  fifth  section  of  theact  of  1860,  con- 
cerning lawful  fences,  as  amended  by  the  act 
of  Apnl  S{  1860  (Stats.  1860,  p.  141),  is  in 
force  only  m  the  counties  named  in  the  act, 
and  section  841  of  the  Civil  Code  is  in  force  in 
the  remainder  of  the  counties.  (Gronsales  v. 
Wasson,  51  Cal.  295.) 

Cited  67  Cal.  593. 

3.  A  fence  which  is  good,  strong,  substan- 
tial, and  built  of  stone,  forming  a  perfect  in- 
closure,  and  sufficient  to  turn  stock,  is  a  lawful 
fence  within  the  meaning  of  the  statute,  al- 
though it  is  not  specificafly  described  therein. 
(Meade  v.  Watson,  67  Oal.  591.) 

4.  The  testimony  of  witnesses  who  have 
had  personal  observation  of  the  sufficiency  of 
a  fence  to  keep  out  stock  is  admissible  to  prove 
that  it  so  operated.  Such  testimony  is  not 
matter  of  opmion.  (Silvaxer  v.  Hansen,  77 
Cal.  579.) 

5.  Though  the  owner  of  land  is  not  liable, 
from  the  mere  act  of  constructinff  a  barbwire 
fence  upon  his  own  land  along  the  line  of  a 
public  highway,  for  damaj^  sustained  by  the 
animals  of  others,  yet  he  is  bound  to  exercise 
reas(mable  care  to  see  that  the  fence  does  not 
become  a  trap  for  passing  animals,  of  the 
natural  propensities  of  which  he  is  bound  to 
take  notice;  and  if  he  constructs  or  main- 
tains the  fence  in  a  neglif^nt  manner,  to  the 
injury  of  the  domestic  animals  of  others,  he  is 
liable  therefor,  and  cannot  defend  against  lia- 
bility for  such  negligence  on  the  ground  that 
the  fence  was  constructed  entirely  upon  his 
own  land,  nor  on  the  ground  that  it  was  used 
for  a  lawful  purpose.  (Loveland  v.  (xardner, 
79  Cal.  817.) 

6.  One  joint  owner  of  animals  injured  by 
means  of  a  barbwire  fence  negligently  con- 
structed by  the  defendant  along  the  public 
highway  can  only  recover  for  his  share  of  the 
damages  sustained.  (Loveland  v.  Cktrdner, 
79  Cal.  317.^ 

7.  The  line  or  division  fences  provided  for 
by  the  statute  of  1860  must  be  lawful  fences. 
(Meade  V.  Watson,  67  Cal.  691.) 

8.  In  the  county  of  Monterey,  if  the  owner 
of  land  incloses  it  with  a  fence,  and  the  owner 
of  an  adjoining  tract  afterwaids  incloses  his 
land,  so  that  such  fence  answers  the  purpose 
of  a  division  fence,  the  owner  of  the  adjoining 
tract  must  pay  the  person  who  built  the  fence 
one-half  the  value  of  so  much  of  it  as  answers 
for  a  partition  fence  between  them.  (Gon* 
zales  V.  Wasson,  51  Cal.  295.) 

9.  The  tELd,  that  the  owner  of  such  adjoining 
tract  and  the  owners  of  other  tracts  hacL  by  an 
understandinff  between  them,  inclosed  tneir 
land  in  one  field,  does  not  change  the  rule,  nor 
is  it  changed  by  the  fact  that  no  fence  is  con- 
structed where  there  are  natural  barriers  suf- 
ficient for  the  protection  of  the  land. 
(Gonzales  v.  Wasson,  51  Cal.  295.) 

Cited  67  Cal.  594. 

10.  The  lien  given  by  the  act  of  April  3, 
1860  (Stats.  1860,  p.  141),  to  the  one  whobuilds 
the  division  fence  is  not  an  exclusive  remedy 
for  tiie  recovery  of  one-half  the  value,  but  it 
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may  also  be  recovered  by  an  ordinary  action* 
(Gonzales  ▼.  Waason,  51  Gal.  205.) 

11.  The  liability  of  the  owner  of  the  adjoin- 
ing tract  to  one  who  built  a  diviaion  fence  be- 
came fixed  when  he  indoeed  hia  land,  and 
waa  not  impaired  by  the  passage  of  the  act  of 
Febmary  4,  1874,  to  protect  affricnltare,  etc 
(Qonsales  v.  Wasson,  51  Oal.  295.) 

12.  In  an  action  brought  under  the  statute 
to  recover  one-half  the  value  of  a  partition 
fence,  and  to  foreclose  a  lien  therefor,  it  is 
not  necessary  for  the  plaintiff  to  show  that 
other  fences  which  have  been  adopted  by  the 
defendant  in  completinghis  in  closure  are  law- 
ful fences.    (Meade  v.  Watson,  07  Oal.  591.) 

Division  fences.  See  Adverse  Possession, 
28 :  Boundaries,  I ;  Deeds,  197. 

Partition,  jurisdiction  of  district  ooorts  in 
relation  to.    See  Jurisdiction  XI,  1,  d. 

FERRIES. 

I.  Ferrlagey  Beflnltloii  of. 
n.  JAbMHj     of    Ferrymemi     Aettons 
Against. 
m.  Contracts  in  Rel»ttom  U. 

IT.  lioense. 

1.  Who  EraiiUd  to;  Qta/Mng  and  Be- 

newing;     Appeal    from     Order; 
Forfnture. 

2.  ProUcHon  of;  Second  Ferry  Within 

Prohibited  LimiU. 

Ferry  companyleasing  wharf,  liability  for 
wharfage.    See  Wharves,  VII. 

I.  Ferriage,  Beflnltiom  oL 

1.  Ferriage,  strictlv  speaking,  is  the  price 
or  fare  fixed  by  law  for  the  transportation  of 
the  traveling  public,  with  such  goods  as  they 
may  have  with  them,  across  a  river,  bay,  or 
lake.  (People  v.  San  Francisco  db  A.  R.  R. 
Oo.,  85  Cal.  806,  619.) 

Ferriage,  meaning  oL  See  Harbor  Gom- 
missioners,  10,  et  seq. 

n.  Liability  of  Ferrymemi  Actions  Against. 

2.  Law  regards  ferrvmen  as  common  car- 
riers, and  has  imposed  upon  them  the  same 
duties  and  liabilities.  (May  v.  Hanson,  5  Cal. 
360.) 

Qited  22  Oal.  535. 

3.  A  ferryman  who  takes  charge  of  a  team 
driven  upon  his  boat  and  directs  an  attempt  to 
cross  the  stream  is  liable  as  a  common  carrier 
for  any  loss  that  ensues  in  consequence  of  his 
negligence  in  the  outfit  or  management  of  his 
boat,  notwithstanding  that  the  team  was 
driven  upon  it  at  a  time  of  peculiar  danger 
and  contrary  to  his  express  order.  (Griffith 
V.  Oave,  22  Oal.  534.) 

4.  Where  the  defendants  held  themselves 
out  as  public  ferrymen,  held,  that  in  an 
action  against  them  for  inluries  to  plaintiffs' 
cattle  by  the  breaking  of  their  whan,  error  in 
the  admission  of  proof  of  their  ferry  license 
could  not  injure  them,  as  thev  were  respon- 
sible in  any  case.    (Polk  v.  Ooffln,  9  Oal.  56.) 

5.  As  soon  as  ferr3rman  signifies  his 
assent  or  readiness  to  receive  ^ssenger  he 
becomes  liable  for  his  safe  transit  and  deliv- 


ery, and  Is  charseable  with  any  aoddent 
occurring,  except  ny  the  act  of  <iod  or  the 
public  enemy.    (May  ▼•  Hanson,  5  Ctd.  900.) 

6.  In  an  action  against  a  ferryman  to  recover 
for  injuries  sustained  in  driving  off  from  his 
boat  it  is  not  incumbent  on  the  plaintiff  to 
prove  that  he  exercised  ordinary  care  to  avoid 
the  injury,  but  the  proof  of  the  want  of  such 
care  on  the  ]Mrt  ci  the  plaintiff  lies  on  the 
defendant.  CB£ay  v.  Hanson,  6  OaL  300.) 
Oited  7  OaL  255. 

7.  If  ferrjrman  permits  party  to  drive  on 
board  himself,  he  constitutes  him.  quoad  hoc, 
his  agent,  and  is  responsible  for  all  accidents, 
:May  V.  Hanson,  5  (Jal.  360.) 

8.  It  is  duty  of  ferryman  to  see  that  teams 
are  safely  driven  on  roard  the  boat,  and,  if  he 
thinks  proper,  he  may  drive  himself,  or  un- 
harness the  team,  or  unload  the  wagon  to  get 
them  safely  on  board.  (May  v.  Hanson,  5 
OaL  360.) 

9.  Rules  as  to  ferryman's  duty  apply  to 
delivery  as  well  as  the  receipt  of  goods  and 
passengers.    (May  v.  Hanson,  5  Oal.  360.) 

10.  It  is  no  error  to  allow  plaintiff  to 
introduce  ferry  license,  after  motion  for  non- 
suit, as  this  is  a  matter  within  the  discretion  of 
the  court  in  an  action  aminst  a  ferryman. 
(May  V.  Hanson,  5  Oal.  360.) 

Sale  of  ferry  under  execution.  See  Execu- 
tions, 97,  et  seq. 

in.  Contraets  in  Selatiom  to. 

11.  A  kept  a  ferry  across  the  Sacramento 
river  under  a  license  which  had  expired. 
Having  lost  his  boat  he  contracted  with  B 
to  furnish,  rig,  and  run  another  under  the 
license  to  A,  which  he  was  to  renew,  until 
the  profits  should  repay  B's  advances  with 
interest.  A  neglected  to  renew  his  license. 
B,  after  waiting  four  months,  applied  for  and 
obtained  a  license  in  his  own  name,  and  ran  a 
ferry  under  the  same.  A  brought  suit  aeainst 
B  for  an  accounting  and  return  of  ferry.  Held, 
that  A  had  failed  to  carry  out  his  agreement 
and  could  not  recover.  (Tartar  v.  Finch,  9 
Oal.  276.) 

Oovenant  to  use  premises  for  ferry,  breach 
of.    See  Landlord  and  Tenant,  65. 

Secxet  agreement  of  partnership  in,  validity. 
See  Oontracts,  201. 

IT.  lieense. 

/.  Who  EntitM   to;   Branting   and  HoMmng; 
Appeal  from  Order;  rorfeituro. 

12.  Under  the  act  of  1855,  conoeminff  public 
ferries  and  toll-bridges,  the  owner  of  land  on 
either  or  both  sides  of  a  stream  has  not  an 
unqualified  right  to  a  ferrv  license ;  nor  has  the 
owner  of  land  on  one  bank  any  preference  over 
one  claiming  and  in  possession  of  land  on  the 
other  side.  The  holder  of  lands  is  put  on  the 
same  footing,  as  to  the  ferry  privilege,  as 
the  owner.  (Henshaw  v.  Supervisors  of 
Butte  Oounty,  19  Oal.  150.) 

13.  Exercise  of  power  to  grant  ferrj  license 
by  county  judge  is  an  excess  of  jurisdiction, 
which  can  be  properly  reviewed  on  certiorari. 
(Ohard  v.  Harrison,  7  Oal.  113.) 

Power  of  court  to  grant  license  for  ferry 
within  two  miles.    See  post,  29. 
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Fnnchifle  to  erect*  power  to  grant.  See 
f^wichiees,  7. 

14.  The  power  to  grant  a  ferry  license  is  not 
judicial,  and  its  exercise  properly^  belongs  to 
the  BuperviflorB.  (Ohard  y.  Harrison,  7  Qal, 
118.) 

16.  A  board  of  supervisors  has  jurisdiction 
Offer  the  subject  matter  of  granting  and  re- 
newing ferry  licenses.  (Fmch  y.  Tehama 
County,  20  OaL  463.) 

16.  Board  of  superyiaors  have,  under  the 
statute,  a  general  power  to  grant  a  ferry  fran- 
chiae,  and  to  determine  where,  under  what 
drcumstancee,  and  to  whom  it  shall  be 
nranted.  (Henshaw  y.  Superyiaors  of  Butte 
County,  19  Cal.  160.) 

17.  One  who  applies  for  a  renewal  of  a  ferry 
Hoenae  claiming  precedence  as  an  absolute 
right  under  the  statute,  as  against  a  party 
making  an  original  application,  must  show 
that  he  has  kept  the  ferry  the  preceding  year 
in  accordance  with  law.  (Finch  y.  Tenama 
County,  29  Cal.  468.) 

18.  A  ferry-owner  whose  license  has  ez- 
nired  does  not  lose  his  right  to  a  renewal  of 
his  license  either  by  the  incompetency  or  re- 
fusal of  the  Bujieryisorsto  act  in  the  premises. 
(Chaixi  y.  Stone,  7  Cal.  117.) 
Cited  22  Cal.  423. 

19.  If  one  who  has  a  ferry  license  siyes 
notice  of  an  application  for  a  renewid  of  the 
■une  for  anotner  year  an^^  person  may  ap- 
pear on  the  day  appointed  m  the  notice  for  a 
nearing,  without  any  notice  or  citation  to  the 
applicant,  and  file  objections  to  the  renewal, 
and  the  board  may  near  testimony  on  both 
sides.  (Finch  y.  Tehama  County,  29  Cal. 
4S3.) 

20.  If  a  contest  arises  on  the  renewal  of  a 
ferry  license  the  board  of  supervisors  has 
jurisdiction,  upon  the  testimony,  if  found  to 
be  insufficient  to  entitle  the  party  to  a  re- 
newal, to  reject  the  application.  (Findi  y. 
Tehama  county,  29  Cal.  468.) 

21.  If  an  application  for  a  renewal  of  a 
ferr^  license  is  rejected  the  board  has  juris- 
diction to  grant  an  original  license  to  one 
who  has  filed  his  petition  and  given  proper 
notice  of  his  application.  (Finch  y.  Tehama 
County,  29  Oaf.  468.) 

22.  Has  one  whose  application  for  a  re- 
newal of  a  ferry  license  has  been  rejected,  and 
who  did  not  appear  and  contest  the  granting 
ol  a  license  to  another  party  making  an  origi- 
nal amplication,  a  right  to  be  heard  on  a  writ 
of  review  as  to  the  action  of  the  board  of  super- 
visors in  granting  a  license  to  said  original 
applicant,  query  ?  (Finch  v.  Tehama  County, 
^Cal.  463.) 

Enjoining  illegal  ferry  by  one  whose  license 
not  renewed,    ^e  post^  38. 

23.  Where  the  supervisors,  in  the  exercise 
of  their  discretion,  aetermined,  after  hearing 
testimony,  that  a  ferry  had  not  been  properly 
kept,  and  therefore  granted  it  to  another, 
there  is  no  authority  to  interfere  with  their 
determinatioti ;  but  when  they  act  under 
mistake  of  law,  and  award  the  hoense  to  an- 
other, supposing  that  he  has  succeeded  to  the 
lights  of  tne  owner  of  the  franchise,  the  error 
niay  be  corrected  by  mandamus,  or  any  other 


proper  proceeding.    (Thomas  y«  Armstrong, 

Cited' 28  Cal.  803;  41  Cal.  77. 

24.  The  twenty-first  section  of  the  act  of 
March  18, 1850.  gives  to  any  person  who  shall 
be  aggrieved  by  the  order  of  the  court  of 
sessions,  granting  a  license  to  establish  a 
ferry,  the  right  to  appeal  from  the  same  to 
the  district  court,  on  giving  bond  within  thirty 
days^  etc.,  upon  which  appeal  "  further  pro- 
ceedmgs  shall  be  had,  and  ludgment  rendered 
thereon,  as  in  other  cases  of  appeaL"  (Webb 
y.  Hanson,  8  Cal.  65.) 

26.  No  appeal  from  the  decision  of  the  dis- 
trict court  has  been  provided  in  such  cases 
by  law,  and,  unless  the  party  can  bring  him- 
self within  the  constitutional  provision,  the 
judgment  of  the  district  court  is  final  and 
conclusive.    (Webb  y.  Hanson,  8  Cal.  65.) 

26.  The  supreme  court  cannot  review  de- 
cision of  the  aistrict  court,  confirming  the  ac- 
tion of  the  court  of  sessions  in  granting  a  ferry 
license.  Whether  its  decision,  or  the  appeal 
from  the  court  of  sessions,  was  proper  or  not, 
can  make  no  difference.  The  supreme  court  is 
bound  to  suppose  it  was  correct.  (Webb  v. 
Hanson,  8  Cal.  66.) 

27.  In  this  case— a  contest  before  a  board 
of  supervisors  between  Hale,  claiming  to  be 
the  holder  and  in  possession  of  land  on  one 
bank  of  a  stream,  and  Henshaw,  the  owner 
on  the  other  bank,  for  a  ferry  license — the 
supreme  court  refused  to  review  the  action 
of  the  board  upon  the  proofs  as  to  the  facts  of 
a  previous  grant  of  a  license  to  Hale ;  that  he 
was  holder  or  possessor  on  one  bank ;  that  a 
ferry  was  necessary ;  and  that  Henshaw  had 
unreasonably  neglected  to  apply  for  a  license, 
etc.  (Henshaw  v.  Supervisors  of  Butte  County. 
19  Cal.  150.)  ^ 

Order  on  application  for  license,  appealabil- 
ity.   See  Appeals,  60. 

License,  review  of  grant  of.  See  Certiorari, 
IIL  2,  m. 

JudiKment  confirminff  ferry  license,  col- 
lateral attack.    See  Judgments,  728. 

Erection,  franchise  for  and  control  over  by 
supervisors.    See  Bridges,  I. 

28.  Where  there  had  not  been  a  compliance 
with  the  terms  of  a  grant  by  the  legislature 
all  rights  thereunder  were  forfeited  to  the 
state.  No  action  was  necessary  to  enforce 
or  to  judicially  establish  the  forfeiture.  It  was 
declared  by  statute,  and  when  so  declared  the 
title  to  the  thing  forfeited  immediately  vested 
in  the  state  upon  the  happening  of  the  event 
or  the  commission  of  the  offense  for  which  the 
forfeiture  was  declared.  (XJpham  y.  Hoskine. 
62  Cal.  250.)  ^' 
Cited  92  Cal.  646. 

2.  Proteethti  of;  Second  Fony  WHhin  Prohibftod 

Limito, 

29.  Courts  have  discretion  in  granting 
ferry  license  within  two  miles  of  established 
ferry,  to  be  exercised  for  the  promotion  of  the 
public  convenience.  (In  re  Hanson,  2  Cal. 
262.) 

Cited  62  Cal.  186. 

80.  The  act  of  1866  makes  it  a  misdemeanor 
to  run  a  ferry  for  pay,  witiiout  a  license,  and 
provides  that  no  toll  ferry  or  bridge  shall  be 
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efltobliBhed  within  one  mile  of  one  r^nlarly 
established,  nnless  required  by  pabhc  obn- 
venience,  etc.  This  does  not  confer  a  Iran- 
ehiae  npon  which  the  owner  of  an  established 
ferry  can  maintain  a  civil  action  for  its  in* 
fringement.   (Ward  y.  Severance,  7  Gal.  126.) 

31.  The  remedy,  under  the  statute,  is  W  in- 
dictment.  (Ward  y.  Severance,  7  Gal.  120.) 

32.  The  party  aggrieved  is  entitled  to  relief 
in  chancery,  however.  (Ward  v.  Severance, 
7  Gal.  126.) 

33.  Ferry-owner,  whose  license  has  expired 
and  who  is  prevented  from  obtaining  renewal 
of  his  license,  either  by  the  incompetence  or 
refusal  of  the  supervisors  to  act,  has  a  right 
to  an  injunction  to  restrain  another  party 
from  runnine  a  ferry  under  an  ille^l  license, 
granted  by  the  county  judge,  withm  a  mile  of 
the  first-established  fmy.  (Ghard  Y.  Stone, 
7  Gal.  117.) 

34.  In  an  action  brought  to  recover  damages 
by  the  owners  of  a  licensed  ferry  against  a 
party  alleged  to  have  run  a  ferry  within  the 
limits  i>rohibited  by  law,  it  was  held  that  the 
complaint  should  have  alleged  that  defendant 
ran  his  ferry  for  a  fee  or  reward,  or  the  prom- 
ise or  expectation  of  it,  or  that  he  ran  it  for 
other  than  his  own  personal  use  or  that  of  his 
&imily,'and  that  the  omission  of  these  allega- 
tions  was  fatal.  (Hanson  y.  Webb,  3  Gal.  236.) 
Gited  22  Gal.  423. 

35.  Before  action  can  be  brought  for  inter- 
ference with  a  vested  right  the  plaintiff  must 
fully  comply  with  the  laws  in  relation  thereto. 
(Norris  v.  Lapeley,  5  Gal.  47.) 

Franchise,  exclusiyeness  of.  See  Fran- 
chises, 12j  et  seq. 

Protection  of  ferry  against  encroachment, 
or  erection  by  another  ferry.    See  Bridges,  I. 

FICTITI0138  FAMES. 

Fictitious  names,  judgments  where  defendant 
sued  by.    See  Judgments,  XII,  9. 

FICTITIOUS  PARTIES. 

See  Deeds,  II,  3;  Parties,  VL 

FIDUCIARY  DEBTS. 

See  Bankruptcy  and  Insolvency,  X,  6,  f. 

FIDUCIARY  RELATIONS. 

Administrator  and  his  attorney,  relation 
between.  See  Executors  and  Admmistrators, 
VI,  3,  a. 

Attorney  and  client,  relation  between.  See 
Attorney  and  Glient,  V,  3. 

Aunt  and  niece,  relation  between.  See 
Parent  and  Ghild,  III. 

Brokers.    See  Brokers,  1. 

Directors,  fiduciary  relations  of.  See  Gor- 
porations,  X,  1. 

Executor,  purchase  of  property  of  estate 
by.  See  Executors  and  Admmistrators,  VI, 
8,  m. 

Fraud  in.    See  Statute  of  Limitations,  279. 

Guardian  and  ward.  See  Guardian  and 
Ward. 

Husband  and  wife,  fiduciary  relation.  See 
Husband  and  Wife,  I,  6,  a. 

Officers  of  corporations.  See  Gorporations, 
VIII,  L 


Bu«nt  and  ehild,  contraoli  betwusn.  Bat 
Parent  and  Ghild,  in. 

Partner,  influence  cL    See  Wills,  Vn,  4. 

Mining  partners,  fiduciary  reUtion  of.  Bee 
Partnership,  VI,  4. 

Principal  and  agent,  relatiaiii  dL  Sea 
Agency,  IV.  8. 

Prindpars  property,  purchase  of  by  agent. 
See  A^ncy,  IV,  8, 

Privile^  communicationB.  Sea  Privileged 
Gommunications. 

Supervisor,  fiduciary  relation  of.  See  Bn- 
pervisors,  V,  18. 

Trusts  and  trustees.  See  Tmsts  and  Trus- 
tees. 

Trust  created  by.  Sea  Tmsts  and  Traafeeea. 
V. 

Undue  influence.    See  Fraud,  I,  4. 

FIFTEENTH  AXEFBKEirT. 

Effect  of  on  elective   franchise.     Sea  Elao- 

tions,  89. 

FILES. 

See  croas-referenoes  under  Filing* 

Striking  statement  on  motion  for  new  trial 
from  Hia  files.    See  Nsfw  Triai«  V,  7,  i. 

FILDIG. 

Amendment,  filing  of.     Sea  Pleading  and 

Practice,  XI.  19. 

Answer,  filing  of.  Bee  Pleading  and  Pimo- 
tice,  IX,  2. 

Articles  of  incorporation,  filing  oL  Baa 
Gorporations,  II,  8,  c,  XL  2. 

Bond,  filing  of.  See  Bail,  U;  Bonda  m, 
2,  III,  5. 

Gertified  list  of  indemnity  school  selacy 
tions,  evidence  of  az-register  to  pvove  filing. 
See  Public  Lands,  lU,  5. 

Glaims,  filing  of.  See  Estates  of  Deoeasad 
Persons,  VI,  6. 

Gost-bill,  filing  of.    See  Oosts,  m,  2,  a. 

Declaratory  statements,  necessity  of  filing. 
See  Public  Lands,  IX,  8. 

Findings,  filing  of.    See  findings,  IV. 

Homestead  dedaration,  time  of  fiung.  See 
Homesteads,  IV,  1. 

Lis  pendens.    See  Lis  Pendens,  II. 

New  trial,  time  of  filing  notice  of  motion 
for  trial.    See  New  Trial,  V ,  8,  d. 

New  trial,  statement  on  motion  for,  filing 
of.    See  New  Trial.  V,  7,  h. 

Notice  of  appeal,  filing  of.  See  Appeals, 
V,  6,  d. 

Petition  to  set  aside  probate  of  will  with 
whom  to  be  filed.    See  Wills,  144. 

Plat  of  public  land,  filing  of.  See  Public 
Lands,  IV. 

Plat,  indorsement  on  as  evidence  of  filing. 
See  Public  Lands,  88. 

Referee's  report,  time  of  filing.  See  Refei^ 
ence,  IX,  2. 

Statement  on  appeal,  filing  of.  See  Ap- 
peals, VI,  1,  L 

Stipulations,  filing  of.  See  Stipulations,  IV. 

1.  Statutes  fixing  time  for  filing  of  papers 
are  merely  directory.  (Wood  v.  Forbes,  5  Gal. 
62.) 

Gited  2  Mont.  393. 

2.  Paper  in   case   is  deemed    to  be  filed 
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vliaft  It  k  dtttfvnd  to  the  derk  for  that  piir- 
pon,  and  the  clerk's  fees  paid  if  demanded. 
CTrtsunho  y.  Oomaiiche  M.  db  M.  Co.,  57  Oal. 

Cited  88  Od.  868, 646;  10  Mont.  487. 

FDIAL  JVBOMEirrB. 

What  aie.    See  Judgments,  n,  1. 

Treats  of  the  general  doctrines  and  princi- 
ples relating  to.  For  the  law  in  regard  to  find- 
mgs  in  particolar  cases,  see  the  particular 
tiUes. 

L  Wkat  are  VlMdlBgs  ef  Fact  or  Con- 

elasloas  ef  Law. 
II.  Bequest  for;  SuliMlssleB  aud  Prep- 

aratiOB  ef. 
m.  SlgulBg  ef;  ReduetfOB  te  Wrttfug. 
IT.  FUiug  of. 
T.  ExeeptioB  te;  B/tmtif  for  Defeet- 

Ire. 
TL  AutkeutieatleB  ef. 
TU.  Supplying      Oudssloasi       Ckange, 

luiendment,  er  ModUleatleB  ef ; 

AdiltiOBal  Flndlags. 

Tin.  Form  of  and  Stateaient  ef. 

1.  SiaHng^  Finding$  of  Fact  and  dmr 

eZiinofu  of  Law  Separately  • 

2.  FacU   Should   he   DtUinctly   and 

Clearly  Found  WUhaut  Evidence 

or  Opinion* 
8.  Findinge  Should  he  of  UUmaU  and 

not  Probative  Facte* 
4«  Argumentative  Findinge, 
6.  In  Lanjouage  of  or  hy  Beferenee  to 

the  Pleadinge, 
EL  leeesstty  ef. 

1.  Findinge  of  Fact  and  Condueione 

of  Law  are  Neceseary  to  Support 

Judgment. 
S.  Immaierial   leeueej   Where  Facte 

Found  Siutain  Judgment, 
8.  AdmitUd  Facte. 

4.  On  Affirmative  Dtfenee  or  Croee^ 

eomplainL 

5.  Where  No  Evidence  Introduced. 
8.  Waiver  of  . 

X.  Sufldenqr  ef. 

1.  Muit  Support  Judgment* 

8.  Mutt  Meefond  to  and  Cover  aU 

leeuee  %n  the  Caee* 
8.  Muet  he  Within  the  leeuee. 

4.  CotUrary  to  Admieeione  in  Pleadr 

inge  or  Stipulaiione  of  Partiee. 
8.  Muet  he  Supported  hy  Evidence* 

XL  MRMt  ef  . 

1.  Defective,   Whether  NulUfy  Jtbdg- 
ment* 

5.  Contradictory  or  Inconeietent* 
8.  Conclueiveneee  of, 

4.  Conetruction  of  and  Preeumptione 
Of  to* 

131.  Implied  Findings. 

Abatement,  findings  on  plea  in.  See  Abate- 
ment,!, 2. 
Appealability  of.    See  Appeals,  II,  27. 
Cal.  Diewr,  Vou  II.— 81 


Appeal,  ultimate  facts  only  considered  on. 
See  App^s,  XI,  23,  c. 

Appeal,  reversal  of  judgment  on  findings 
alone.    See  Appeals,  XI,  &,  d. 

Ck>n8olidation,  findings  on.  See  Mechanics' 
Liens,  367,  et  eeq* 

Default.    See  Default,  Yin. 

Equity { findings  in.    See  Equity,  IV,  6. 

Enror  in  rejectins  evidence,  when  cured 
by.    See  Evidence,  679. 

Exception  to,  necessity  oL  See  Appeals, 
XI,  14,  r. 

Judgment  will  not  be  arrested  on,  when. 
See  Judgments,  607. 

Variance  between  and  complaint.  See  Me- 
chanics' liens,  408,  et  seq. 

I.  Wkat  are  Ffadiags  ef  Faet  er  CeaelB- 

slons  of  Law. 

Distinction  between.    See  post,  65. 

1.  A  document  filed  by  the  judge,  in  which 
he  states  the  case,  the  testimony,  and  the  rea- 
sons for  his  decision,  and  not  the  ultimate 
facts  established  by  the  evidence,  is  an  opin- 
ion and  not  a  findmg  within  the  meaning  of 
the  code*  (McClory  v.  McClory,  38  Cal.  575.) 
Oited64  Cal.  94;  67  Cal.  842;  2  Idaho,  902; 

1  Mont.  664. 

2.  Opinion  of  trial  court  is  not  the  find- 
ings. (Johnston  v.  San  Francisco  Savings 
Union,  75  Cal.  184.) 

Opinion  is  not  a  finding.    See  post,  81 ,  89. 

3.  A  statement  in  finding^  of  facts  that  no 
testimony  was  offered  by  either  party  upon 
an  issue  made  in  the  plMdings  is  not  a  find- 
ingin  the  negative  on  such  issue.  (Campbell 
V.  Buckman,  49  Cal.  862.) 

Cited  73  Cal.  161 ;  79  Cal.  278;  8  Mont.  229. 

4.  If  judge  finds  facts,  and  then  sap :  "  My 
conclusion  from  the  foregoing  focts  is,"  etc., 
and  then  states  other  fiS^ts  as  beinff  facts  in 
the  case,  the  latter  will  be  regarded  as  part 
of  the  facts  found.  (Sears  v.  Dixon,  33  Cal. 
326.) 

5.  Conclusion  of  law  cannot  be  regarded  as 
a  findmg  of  fact.  (Paulson  v.  Nunan,  64  Cal. 
290  ) 

Cited  74  Cal.  855 ;  20  Or.  538. 

6.  Direction  added  bv  court  to  its  findings 
of  fact  that  judgment  be  entered  in  accord- 
ance with  the  findings  in  favor  of  the  plaintiff 
for  restitution  of  the  premises,  and  for  his 
costs  and  disbursements,  etstes  a  conclusion 
of  law.    (Murphy  v.  Snyder,  67  Cal.  451.) 

7.  When  the  facts  found  show  a  conversion 
of  the  stock  of  the  plaintiff  by  the  defendant, 
a  finding  that  defendant  did  not  convert  the 
stock  must  be  held  to  be  a  finding  of  a  con- 
clusion of  law,  and  not  of  an  ultimate  fact. 
(Niles  V.  Edwards,  90  Cal.  10.) 

8.  A  finding  as  to  the  prioritv  of  the  mort- 
gages, stated  as  a  conclusion  of  law,  and  based 
upon  facts  previously  found,  but  not  justified 
thereby,  held,  to  be  merely  a  conclusion  of 
law,  ana  not  a  finding  of  fact.  (Walker  y. 
Buffandeau,  63  Cal.  312.) 

C^ted  89  Cal.  293. 

9.  Where,  by  the  admissions  of  the  plead- 
ings and  the  other  facts  found  by  the  court, 
it  appeared  that  the  assignment  and  delivery 
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of  a  chose  in  action  was  a  pledge,  instead  of  a 
morteage  thereof,  the  finding,  as  of  a  fact, 
by  the  court,  that  it  was  a  mortgage,  and 
not  a  pledge  of  the  property,  is  but  the  state- 
ment of  a  legal  conclusion.  (Gay  y.  Moss,  34 
Cal.  125.) 

Neglect  of  legal  duty,  finding  of  is  one  of 
law.    See  Rescission  of  Contracts,  51. 

Findings  contain  mere  conclusions  of  law, 
when.    See  Treasurers,  12. 

n.  Beqvest  for;  Smbmlssiom  and  Prep- 

aration  of. 

10.  In  a  trial  by  a  court  without  a  jury  a 
party  desiring  a  particular  application  of  a 
principle  of  law  to  facts  established,  or  sought 
to  be  established,  should  present  his  proposi- 
tion to  the  court,  and  request  a  findiiu^  in  ac- 
cordance with  his  desire.  If  refused  he  may 
have  the  refusal  noted  in  a  bill  of  exceptions. 
(Wilson  V.  Wilson,  64  Cal.  92.) 

11.  A  party  requesting  written  findings, 
under  section  180  of  the  Practice  Act  as 
amended  in  1866,  is  entitled  to  have  them, 
and  to  know  the  precise  facts  found  and  the 
conclusions  deduced  therefrom,  as  a  basis  of 
his  motion  for  a  new  trial  in  case  the  decision 
be  adverse  to  him.  (Polhemus  v.  Carpenter, 
42  Cal  379.) 

Cited  44  Cal.  229;  47  Cal.  382;  51  Cal.  278;  62 
Cal.  468. 

12.  When  written  findings  are  duly  re- 
quested, as  provided  in  section  180  of  the 
Practice  Act  as  amended  in  1866,  the  court  is 
bound  and  on  proper  proceedings  will  be  re- 
quired to  file  them.  (Polhemus  v.  Carpen- 
ter, 42  Cal.  377.) 

13.  It  is  not  error  to  refuse  to  file  written 
findings  when  no  request  therefor  was  en- 
tered in  the  minutes  of  the  court  at  the  time 
of  the  submission  of  the  cause,  although  the 
attorney  verbally  requested  that  written  find- 
ings be  filed.  (City  of  San  Jose  v.  Shaw,  45 
Cd.  178.) 

14.  The  court,  when  trying  a  cause  without 
a  jury,  is  authorized  to  file  written  findings 
in  the  first  instance,  whether  demanded  or 
not.    (Gay  V.  Moss,  34  Cal.  125.) 

15.  A  party  requiring  a  finding  as  to  any 
fact  in  issue  should  specify  the  point  u]^n 
which  he  desires  a  finding,  without  dictating 
how  the  fact  should  be  found.  (Miller  v. 
Steen,  30Cal.  402.) 
Cited  38  Cal.  531,  536:  57  Cal.  538;  70  Cal. 

287;  73  Cal.  530;  1  Ariz.  463. 

16.  A  party  desiring  a  finding  upon  a  par- 
ticular point  should  specify  the  point  to  the 
court  without  dictating  the  terms  of  the  find- 
ing ;  and  the  refusal  of  the  court  to  make  cer- 
tain findings  presented  to  it  as  facts  in  the 
case  is  not  erroneous.  (Edgar  v.  Stevenson, 
70  Cal.  286.) 

17.  It  is  not  allowable  for  parties  to  dic- 
tate what  findings  shall  be  adopted  by  the 
judge.  Under  the  present  system  of  findings 
requests  for  findings  are  unnecessary  and  im- 
material, and  it  is  not  error  to  disregard 
them,  provided  the  court  finds  on  all  the  is- 
sues, as  it  is  bound  to  do,  without  request. 
(Pereira  v.  Smith,  79  Cal.  232.) 
Cited  89  Cal.  462. 


18.  Court  should  reauire  each  partjr  to  sub- 
mit such  questions  of  fact  as  he  desires  an- 
swered, and  the  court  should  then  answer 
them  from  the  evidence  before  announcing  itA 
judgment.  (Tewksbury  v.  Magraff,  33  Gal. 
237.) 

Cited  36  Cal.  202;  38  Cal.  581 ;  57  Cal.  538;  2 
Utah,  377. 

19.  Where  a  cause  has  been  tried  and  sub- 
mitted for  decision  to  the  court  upon  the  law 
and  facts,  and  the  court  has  orally  announced 
its  decision,  but  has  not  filed  its  findings,  it 
cannot  be  compelled  to  pass  upon  propositions 
of  law  submitted  to  it  as  proposed  findings. 
(Wheatland  Mill  Co.  v.  Pirrie,  89  Cal.  459.) 

20.  The  trial  judge  may  himself  prepare 
the  findings  in  an  action,  and  is  not  required 
to  adopt  those  prepared  by  counsel.  (Barn- 
hart  V.  Fulkerth,  73  Cal.  526.) 

21.  Under  section  635  of  the  Code  of  Civil 
Procedure  as  it  originally  stood  it  was  com- 
petent for  the  court  to  disregard  the  findings 
prepared  by  the  parties  under  a  direction 
from  the  court,  and  to  prepare  findings  itself. 
(Porter  v.  Woodward,  57  Cal.  535.) 

Cited  70  Cal.  287 ;  73  Cal.  530. 

Preparation  and  signing  in  another  county. 
See  post,  22. 

in.  Slrainr  off  RedmetlOB  to  Writlmir* 

22.  It  is  not  the  signing  but  the  filing  of 
the  findings  that  determines  the  action. 
(Comstock  etc.  Co.  v.  Superior  Court,  57  Cal. 
625.) 

23.  An  action  was  tried  and  submitted  be- 
fore the  superior  court  of  a  county.  After- 
wards the  judge  who  presided  at  the  trial 
went  to  another  county,  and  while  there  pre- 
pared and  signed  the  findings  and  decision 
and  sent  them  to  the  clerk,  who  filed  them 
and  entered  judgment.  Held,  that  the  pro- 
ceedings were  not  void  for  want  of  jurisaic- 
tion.  (Comstock  etc.  Co.  y.  Superior  (3ourt, 
57  Cal.  625. ) 

24.  In  case  of  the  trial  of  a  cause  before  the 
court  without  a  jury  it  is  the  right  of  the 
judge  of  the  ooui%  to  sign  and  file  his  find- 
ings, whether  draifted  by  himself  or  another, 
without  notice  to  the  attorneys  of  the  parties ; 
and  in  doing .  so  his  sole  duty  is  to  see  that 
they  are  proper  and  in  conformity  with  his 
view  of  the  facts  and  law  of  the  case.  (Hath- 
away V.  Ryan,  35  Cal.  187. ) 

Cited  9  Nev.  266. 

25.  On  the  trial  of  a  cause  before  the  court 
without  a  jury  the  judge,  after  announcing 
orally  a  decision  in  favor  of  the  plaintiffs,  re- 
quested plaintiffs'  attorney  to  draw  up  in  form 
proper  nndings ;  thereafter  plaintiff's  attor- 
ney drew  up  and  served  upon  defendants'  at- 
torney, successively,  three  series  of  such  pro- 
posed findings,  to  the  first  and  second  of 
which,  when  so  served,  defendants'  attorney 
excepted.  The  first  series  was  withdrawn  by 
plaintiffs'  attorney  on  presentation  of  defenci- 
ants'  exceptions  thereto.  The  judge  of  the 
court  refused  to  sign  the  second  series  on  con- 
sideration of  defendants'  exceptions  thereto. 
To  the  third  series  the  defendants'  attorney 
prepared  and  seiired  on  plaintiffs*  attorney 
amendments  in  the  shape  of  a  substitute 
Belies,  to  the  adoption  oi  which,  in  lieu  of 
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his  own,  plsintifh'  attorney  dissented,  of 
which  he  gave  defendants'  attorney  written 
notice,  andtherein  inqoired  when  the  findings 
should  he  settled.  The  third  series  drawn  hy 
plaintiffs'  attorney  were  signed  and  filed  by 
the  judge  without  notice  given  to  defendants' 
attorney  or  consideration  of  his  amendments 
thereto;  thereupon  defendants'  attorney 
moved  to  vacate  and  set  aside  the  findings  as 
irregular  on  the  ground  that  he  was  entitled 
to  notice  of  the  time  and  place  of  their  settle- 
ment; which  motion  being  denied,  defend- 
ants' attorney  excepted.  Held,  (1)  that  the 
transaction  aid  not  amount  to  a  stipulation 
that  defendants'  attornev  should  have  notice 
of  the  time  and  place  of  settlement,  and  (2) 
that  the  court  did  not  err  in  denying  said 
motion.    (Hathaway  v.  Ryan,  35  Cal.  187. ) 

26.  When  court  fails  to  have  its  finding  of 
fact  reduced  to  writing,  after  request  to  do  so 
by  a  partv  to  the  action,  entered  in  the  min- 
utes of  the  court,  the  judgment  will  be  re- 
versed on  appeal.  (Gruess  v.  Fessler,  39  Cal. 
836.) 

Bight  to  written  findings.    See  ante,  11. 
Entry  of  judgment  before  findings  signed, 
reversal.    See  Appeals,  3106. 

IT.  Ftumr  of. 

27.  Practice  Act  is  merely  directory  aa  to 
time  of  filing  the  findings  of  the  court  and  as 
to  the  order  of  filing  in  relation  to  the  entry 
of  judgment.  (Broaa  v.  Murray,  44  Gal.  228. ) 
Gited  87  Gal.  671 ;  5  Gol.  386. 

28.  The  judse  who  tried  the  case  without  a 
jury  did  not  file  his  finding  of  the  facts  until 
after  the  judgment  was  entered.  Held,  not 
to  be  error.  (Yermule  v.  Shaw,  4  Gal.  214. ) 
Gited  22  Gal.  473;  6  Gol.  386. 

29.  When  a  case  is  submitted  in  term  the 
findhigs  and  judgment  may  be  filed  in  vaca- 
tion ;  and  if  exceptions  are  taken  to  the  find- 
ings, additional  findings  may  be  filed.  (Og- 
bum  V.  Connor,  46  Gal.  346. ) 

Expiration  of  term.  See  Judgments,  480, 
etseq. 

Fihng  of,  notice  of  is  not  necessary.  See 
ante,  24,  25. 

Notice  of  filing  of  findings,  construction  of. 
See  Judgments,  19,  et  seq. 

Filing  and  not  signing  determines  action. 
See  ante,  22. 

l^me  of  filing,  presumptions  as  to.  See 
Appeals,  2936. 

Jnling  of,  on  amendment,  modification,  or 
additional  findings.    See  post,  YII. 

T.  Exeeption  to;  Resiedy  for  Defective. 

30.  Exceptions  to  findings  provided  for  by 
section  180  of  Practice  Act  relate  not  to  errors, 
but  only  to  defects  in  the  findings.  (Carroll 
Y.  City  of  Benida,  40  Gal.  386. ) 

81.  The  office  of  exceptions  to  findings  is  to 
sopply  the  want  of  findings  where,  upon  any 
of  tne  issues,  the  facts  are  improperly  found 
or  not  founa  at  all.  The  mode  is  by  takins 
the  objection  that  there  is  no  findings  at  all, 
or  no  nndinffs  as  to  a  particular  fact  in  issue, 
and  if  the  defect  be  not  remedied,  then  by 
taking  exception  thereto.  (Cowing  v.  Bogersi 
84  Cal.  648.) 


32.  If  the  judge  neglects  to  find  the  facts, 
or  if  he  omits  to  find  upon  any  issue  essential 
to  the  determination  of  the  case,  an  excep- 
tion may  be  taken,  under  the  act  of  1861,  to 
the  want  of  a  finding  in  the  former  case,  or 
for  a  defect  in  the  latter,  but  the  exception 
for  a  defective  finding  must  point  out  wherein 
the  defect  consists.  (Hidden  v.  Jordan,  28 
Cal.  301.) 

Gited  30  Cal.  408;  38  Gal.  631,  636;  2  Idaho, 
902;  9Nev.  266. 

33.  Where  the  record  only  disclosed  the  fil- 
ing of  findings  of  fact  by  the  court,  written 
findings  bavins  been  requested  by  the  plain- 
tiff at  the  trial,  and  that  sixteen  days  after 
such  filing  the  plaintiff  filed  and  served  his 
exceptions  to  such  findings  as  defective, 
whicn  filing  and  service  the  record  alleges 
was  ''in  due  time,"  and  it  nowhere  appeared 
at  what  time,  or  if  ever,  written  notice  of  said 
findings  had  been  given  or  received,  held,  that 
such  filing  and  service  of  exceptions  must  be 
deemed  to  have  been  made  within  time,  as 
prescribed  in  the  one  hundred  and  eightieth 
section  of  the  Practice  Act.  (GNiy  v.  Moss,  34 
Gal.  125. ) 

34.  The  one  hundred  and  ninety-first  sec- 
tion of  the  Practice  Act,  allowing  an  excep- 
tion to  the  decision  of  a  court  or  referee,  does 
not  do  away  with  the  necessity  of  askine  the 
court  to  find  the  facts,  or  the  omitted  uicts, 
and  actually  excepting^  the  refusal  to  do  so. 
(Lucas  V.  (?ity  of  San  Francisco,  28  Gal.  691.) 

35.  Defects  in  the  finding  of  facts  cannot 
be  relied  on  as  a  ground  for  a  reversal  of  the 
judgment,  unless  the  findings  were  excepted 
to  on  that  ground.  (Troy  v.  Clarke,  30  Gal. 
419.) 

Gited  2  Utah,  383. 

36.  If  a  party  does  not  request  the  court  to 
file  findings,  or  move  the  court  to  amend  its 
findings,  and,  upon  a  refusal  of  the  court  to  do 
either,  except  thereto,  he  cannot  complain  of 
a  want  of  or  the  insufficiency  of  the  findings. 
(Galderwood  v.  Brooks,  28  (Jal.  151.) 

37.  If  the  court  makes  a  finding  of  facts 
upon  some  of  the  issues,  and  the  appellant 
neither  excepts  to  the  finding  as  defective 
nor  moves  for  a  new  trial,  he  cannot  attack 
the  findine  either  on  the  ground  that  it  does 
not  find  all  the  facts  in  issue  or  is  unsup- 
ported by  the  evidence.  (Green  v.  Clark,  31 
Cal.  691.) 

Gited  9  Nev.  264. 

38.  Where  the  findings  in  a  case  tried  by 
the  court  do  not  contain  all  the  facts  neces- 
sary to  be  proved  in  order  to  entitle  the  pre- 
vailing party  to  a  judgment  it  will  not  be 
reven^d on  appeal,  unless  the  court  below  has, 
after  the  defect  has  been  pointed  out,  failed 
or  refused  to  make  the  required  findins,  and 
an  exception  has  been  taken  thereto.  (Lyons 
V.  Leimhack,  29  Gal.  139.) 

Gited  4  Nev.  337 ;  9  Gol.  264. 

39.  When  a  cause  is  tried  by  the  court  the 
judgment  will  not  be  reversed  because  the 
fincunss  omit  some  fact  necessary  to  be 
proved  to  warrant  the  judgment,  unless  the 
court  below  was  requested  to  find  the  fact 
omitted  and  failed  to  do  so,  and  an  exception 
was  taken  on  that  ground.  (Lucas  v.  City 
of  San  Francisco,  28  Gal.  591.) 
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40.  If  the  facts  are  found  by  the  judge,  and 
the  losing  part^  appeals  without  moying  for  a 
new  trial,  or  without  haying  excepted  to  the 
findings,  the  findings  are  of  no  value  to  the 
preyaUing  party,  nor  to  the  losing  party  un- 
less they  contain  facts  which  show  the  judff- 
ment  to  be  wrong.  (Sears  y.  Dixon,  33  Cal. 
326.) 

41.  No  special  exception  to  presumed  find- 
ings and  no  motion  in  the  court  below  for 
their  correction  is  necessary.  (Steinback  v. 
Krone,  36  Gal.  303.) 

42.  Findings  of  fact  necessary  to  support 
judgment  are  implied,  and,  if  the  eyidence  is 
insufficient  to  justify  the  court  in  finding  any 
material  or  necessary  fact,  such  implied  find- 
ing of  fact  may  be  excepted  to  in  the  same 
manner  and  with  the  same  effect  as  if  it  were 
an  express  finding.  (Blanc  y.  Paymaster  Min. 
Co.,  95  Cal.  624.) 

43.  When  the  findings  of  fact  are  defective 
the  remedy  is  by  motion  in  the  statutory 
mode,  in  the  first  instance,  for  their  correc- 
tion ;  while,  if  ipade  contraiy  to  the  evidence, 
the  remedy  is  by  specifying  the  erroneous 
findings  on  motion  for  new  trial.  (Pralus  v. 
Jefferson  etc.  Co.,  34  Cal.  558.) 

44.  If  there  be  a  material  fact,  in  respect  to 
which  the  findings  are  silent,  the  party  ag- 
grieved may  except  to  them  by  pointing  out 
the  particular  defect  or  omission  complained 
of,  and  if  then  the  court  refuses  to  correct 
them,  the  remedy  is  by  appeal.  But  if,  on 
any  material  fact,  the  court  finds  oontraiy  to 
or  without  sufficient  evidence,  this  is  ground 
for  a  new  trial  only.  (Hathaway  v.  Ryan,  35 
Cal.  187.) 

Cited  21  Nev.  234. 

Presumption  as  to  exception*  See  jKMit, 
61. 

Question  of  sufficiency  of  to  support  judg- 
ment not  ground  of  collateral  attack.  See 
Judgments,  733. 

Erroneous,  defective,  or  uncertain  findings. 
See  Appeals,  XI,  23,  f  • 

TI.  Avthentleatloii  of» 

45.  The  finding  of  a  court,  like  the  verdict 
of  a  jury,  is  a  matter  of  record,  and  conies 
thereof  may  be  sufficiently  authenticatea  by 
the  certificate  of  the  derk.  ( Reynolds  v.  Har- 
ris, 8  Cal.  617.) 

Cited  28  Cal.  595;  2  Nev.  188;  6  Nev.  253, 
254;  10  Nev.  248;  13  Nev.  242. 

Authentication  or  identification  oL  See 
Appeals,  YI,  6,  d,  F. 

yn*  Supplying  Omlssloiis;  Changey  Amend- 
ment, or  Modifleation  of;  Additional 
Findings. 

46.  If  the  findings  of  a  court  omit  material 
facts  in  the  cause  it  is  the  dutj  of  the  court 
to  supply  the  omissions  when  its  attention  is 
called  to  the  subject  by  proper  exceptions  to 
the  findings.    (Logan  v.  Hale,  42  Cal.  645.) 

47.  Whether,  after  the  court  has  made  its 
findings  of  fact  and  adopted  its  conclusions  of 
law,  it  may  change  the  conclusions  of  law, 
and  enter  a  different  judgment  from  that  first 
ordered,  spoken  of,  but  not  decided.  (Sichel 
y.  CarriUo,  42  Cal.  493.) 


48.  The  court  may,  at  an^r  time  before  the 
entry  of  judgment,  change  its  conclusions  of 
law  upon  the  facts  found,  and  such  change 
may  be  made  by  the  successor  of  the  judge 
who  tried  the  cause,  and  it  will  be  presumed 
conclusively,  in  an  action  upon  the  judg- 
ment, that  the  change  was  made  upon  what- 
ever notice  and  showing  were  necessary  and 
proper.    (Crim  v.  Kessing,  89  Cid.  478.) 

49.  The  fact  that  the  defendant  was  not 
represented  at  the  trial  does  not  excuse  the 
want  of  notice  of  substitution  of  other  find- 
ings for  those  signed  and  filed.  (Wunderlin 
V.  Cadogan.  75  Cal.  617.) 

Cited  100  Cal.  532. 

50.  Even  if  the  trial  court  has  power  to 
substitute  other  findinss  of  fact  for  those 
which  have  been  sinied  and  filed  (which  is 
doubted),  it  cannot  be  done  without  notice 
to  the  parties  interested.  (Wunderlin  v. 
Cadogan,  75  Cal.  617.) 

51.  A  judge  cannot  chazige  his  findings  of 
facts  in  a  material  particumr  after  the  entry 
of  judgment  on  the  findings  and  the  adjourn- 
ment of  the  term.  (Carpentier  y.  Gardiner, 
29  Cal.  160.) 

Cited  42  Cal.  507:  20  Nov.  121. 

52.  While  a  court  cannot  change  its  find- 
ings after  the  entry  of  judgment  without 
granting  a  new  trial,  and  doing  it  upon  new 
trial,  it  does  not  follow  that  it  may  not  make 
such  modification  or  correction  of  its  findings 
before  judgment  as  shall  make  them  conform 
to  the  truth  and  cover  the  issues  in  tiie  case. 
If  two  sets  of  findings  are  filed  before  judg- 
ment, either  of  which  is  sufficient  to  sustain 
the  judgment,  it  cannot  be  successfully  ob- 
jected that  the  court  erred  in  filing  the  second 
set  of  findings.  (Smith  y.  Taylor,  82  Cal. 
533.) 

ated  100  Cal.  582. 

53.  It  is  not  error  to  refuse  to  amend  the 
findings  or  to  make  additional  findings  after 
a  judgment  has  been  entered  and  a  motion 
for  a  new  trial  denied.  (Bate  v.  Miller,  63 
Cal.  233.) 

Cited  100  Cal.  532. 

54.  When  the  findings  of  fact  by  a  court  are 
erroneous  in  any  re8i>ect,  the  appropriate  pro- 
ceeding to  have  them  set  aside  is  a  motion  for 
a  new  trial.  A  motion  to  amend  the  find- 
ings, after  a  decree  has  been  entered  in  the 
case,  is  irregular.  (Pico  y.  Sepulveda,  66  Cal. 
336.) 

55.  Can  the  court,  on  the  arsument  of  a 
motion  for  new  trial,  amend  its  findings  filed 
when  judgment  was  rendered,  query?  (Kim- 
ball v.  Lohmas,  31  Cal.  154.) 

56.  Where  findings,  instead  of  stating  facts 
involved  in  the  issues,  contained  only  general 
conclusions,  and  afforded  no  information  as 
to  the  particular  facts  considered  by  the  court 
as  established,  held,  manifestly  defective,  and 
that  a  refusal  to  amend  them,  on  proper  ap- 
plication therefor,  was  cleariv  error.  (Polhe- 
mus  v.  Carpenter,  42  Cal.  379.) 

57.  The  declaration  of  the  general  conclusion 
of  law  from  the  facts  found  is  the  rendition  of 
the  judgment  in  so  far  that  when  entered  the 
judgment  entered  may  relate  to  such  rendi- 
tion for  certain  purooses :  but  this  does  not 
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make  the  oonclarions  of  law  first  announced 
final  and  beyond  the  reach  of  the  court  so  as 
to  preclude  the  court  from  changing  the  con- 
clusions of  law  at  any  time  before  the  juds- 
ment  is  entered.    (Condee  y.  Barton,  62  Cal. 

1.) 

Cited  89  Gal.  488;  90  Gal.  6;  98  Gal.  363;  100 
Gal.  632;  disUnguished  77  Gal.  229. 

58.  The  court  has  no  power  to  change  its 
findings  of  fact  in  any  material  respect  after 
final  judgment,  while  the  judgment  is  allowed 
to  stand.  (Los  Angeles  y.  Lankershim,  100 
Gal.  525.) 

60.  If  the  court,  through  inadvertence  or  a 
misconception  of  the  testimony,  finds  con- 
trary to  tne  evidence  there  is  no  valid  reason 
whv  it  may  not,  at  any  time  during  the  term 
ana  before  entry  of  the  judgment,  receive  the 
Boagestions  of  counsel  as  to  the  alleged  errors 
and  correct  them  on  its  own  motion.  Per 
Crocker,  J.,  dissenthig.  (Prince  v.  Lynch,  38 
Cal.  528.) 
Cited  9  Nev.  264. 

60.  Can  the  court,  on  the  argument  of  a  mo- 
tion for  new  trial,  amend  its  findings  filed 
when  judgment  was  rendered?  (Bierce  v. 
Red  Bluff  Hotel  Co.,  81  Gal.  160.) 

61.  When  additional  findings  are  filed,  the 
presumption  is  that  exceptions  for  defective 
findings  were  filed  and  served,  if  the  record  is 
silent  on  the  subject.  (Ogbum  v.  Connor,  46 
Gal.  346.) 

62.  Where  additional  findings  were  asked  for 
in  the  way  of  exceptions  to  findings,  and  such 
additions  were  eitner  upon  immaterial  points 
or  probative  facts  merely,  held,  that  they  were 
properly  refused.    (Jones  v.  Clark,  4&  Cal. 

63.  When  additional  findings  are  called  for 
they  may  be  filed  subsequent  to  the  entiy  of 
the  judgment.  (Ogbum  v.  Connor,  46  Cid. 
346.) 

Cited  60  Gal.  399. 

64.  The  court  filed  its  findings  Julv  12, 
1877,  and  on  the  31st  of  July,  1877  (prior  to 
the  entry  of  judgment),  filed  additional  find- 
ings reciting  that  having,  through  inadvert- 
ence, failed  to  find  upon  all  the  issues  herein, 
it  now,  of  its  own  motion^  made  and  filed  the 
additional  findings.  Held,  the  additional 
findings  were  not  improperly  filed.  (Hayes 
V.  Wetherbee,  60  Gal.  396.) 

Cited  2  Idaho,  350. 

Additional,  filing  of.    See  ante,  29. 

Motion  to  amend.    See  Judgments,  218. 

Additional,  time  to  move  for  new  trial.  See 
New  Trial,  312,  et  seq. 

Appeal,  power  to  amend  findings  pending. 
See  Appeals,  YIII,  3. 

Alteration  of  on  appeal.  See  Appeals,  XI, 
23,  b. 

Tin.  Farm  of  asd  Stateatent  of. 

/.  Stating  Fmdinf  of  Fact  and  Condu9i'on9  of 

Lam  Soparatoly, 

05.  If,  from  the  facts  in  evidence,  the  result 
can  be  reached  by  that  j>rocess  of  natural  rea- 
soning adopted  in  the  investigation  of  truth, 
it  becomes  an  ultimate  fact,  to  be  found  as 
such.  If,  on  the  other  hand,  resort  must  be 
had  to  the  artificial  processes  of  the  law,  in 


order  to  reach  a  final  determination,  the  re- 
sult is  a  conclusion   of  law.      (Levins  v. 
Rovegno,  71  Cal.  273,  278.) 
Cited  77  Cal.  273;  91  Cal.  578. 

66.  The  court  below,  sittins  as  a  jury,  must 
find  separately  the  facts  ana  conclusions  of 
law.  A  verdict  insufficient  in  this  particular 
will  be  reversed.  (Brown  v.  Groves,  3  Gal. 
111.) 

67.  Findings  of  a  court  should  state  sepa- 
rately the  facts  found  and  the  conclusions  of 
law.  The  facts  should  be  found  specially  and 
unmixed  with  the  law,  so  that  it  may  be  seen 
that  the  conclusions  of  law  are  a  necessary  de- 
duction from  the  facts.  (Emeric  v.  Alvarado, 
64  Cal.  529,  cited  68  Cal.  532;  Burton  v.  Bur- 
ton, 79  Cal.  490,  cited  81  Cal.  342, 90  Cal.  228.) 

68.  It  is  a  reprehensible  practice  to  blend 
together  in  the  findings  oy  the  court  the 
facte  found  and  the  conclusions  of  law.  (Figg 
V.  Mayo,  39  Cal.  262.) 

69.  The  findings  of  fact  should  not  be  inter- 
blended  with  matter  of  argument  or  the  con- 
clusions of  law ;  each  should  be  embodied  in 
a  separate  paper.  (Bryan  v.  Maume,  28  Gal. 
238.) 

Cited  30  Gal.  229. 

70.  The  findings  in  the  case  discussed  and 
held  not  to  be  open  to  the  objection  that  the 
findings  of  fact  and  conclusions  of  law  are  not 
separately  stated.  (Butler  v.  Beech,  55  Cal. 
28.) 

71.  The  rule  that  the  court  below  must  find 
separately  the  facts  and  the  conclusions  of  law 
does  not  apply  to  a  judgment  by  default 
against  one  defendant,  where  there  are  two, 
and  the  other  goes  on  to  trial.  (Brown  v. 
Groves,  3  Cal.  111.) 

72.  Placing  findings  of  facts  among  conclu- 
sions of  law  does  not  make  them  conclusions 
of  law.    (Foot  V.  Murphy,  72  Cal.  104.) 

73.  That  certain  findings  of  fact  are  im- 
properly classified  as  conclusions  of  law  is  not 
a  ground  for  reversal  of  the  judgment  or  for 
an  order  granting  a  new  trial.  (Millard  v. 
Supreme  Council  of  American  Legion  of 
Honor,  81  Cal.  340.) 

74.  When  all  the  material  issues  are  passed 
upon  it  is  not  ground  of  reversal  that  finding 
of  fact  as  to  the  statute  of  limitations  is  placed 
under  the  heeuiing  of  conclusions  of  law. 
(Burton  v.  Burton,  79  Gal.  490.) 

Cited  81  Gal.  342;  90  Gal.  228. 

75.  A  finding  that  the  plantiff's  cause  of 
action  is  not  barred  by  any  of  the  sections  of 
the  Code  of  Civil  Procedure  specified  in  the 
answer  cannot  be  disregarded  as  a  finding  of 
fact  upon  the  issue  {presented,  although  placed 
among  the  conclusions  of  law«  (8x>argur  v. 
Heard,  90  Cal.  221.) 

76.  Where,  on  a  question  of  ratification  of  a 
note,  the  findings  embraced  several  facts 
tending  to  establish  it.  and  then  a  conclusion 
from  them  that  there  had  been  a  full  ratifica- 
tion and  confirmation,  held,  that  such  conclu- 
sion was  the  ultimate  fact  to  be  ascertained, 
but  that  it  was  none  the  less  a  finding  of  fact 
because  stated  as  a  conclusion.  (Jones  v. 
Clark,  42  Gal.  180.) 

Cited  68  Cal.  316;  70  Gal.  355. 
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2.  Facts  Should  bo  DMactfy  and  Chart/  Found 
Without  Evidoneo  or  Opinion. 

77.  Where  the  court  sitB  as  a  jury  in  the 
trial  of  a  cause  it  must,  in  all  cases,  find  the 
facts  specially ;  and  the  test  of  the  sufficiency 
of  the  findings  is  this,  ''Would  they  answer  if 
presented  hy  a  jury  in  the  form  of  special 
verdict"?  (Breeze  v.  Doyle,  19  Cal.  101.) 
Cited  28  Cal.  596:  35  Cal.  35;  57  Cal.  539;  64 

Cal.  603:  68  Cal.  536;  9  Or.  224;  2  Utah, 
381 ;  1  Wash.  376. 

78.  Although  when  specific  facts  are  put  in 
issue  by  the  pleadings  it  is  the  duty  of  the 
court  or  referee  to  find  distinctly  as  to  those 
facts,  still,  when  only  general  facts  are  averred 
in  the  complaint  and  answer,  and  where  the 
controversy  relates  to  the  settlement  of  a  long 
standing  account,  consisting  of  numerous 
items,  the  referee  or  court  need  not  find  the 
facts  proved  in  re8x>ect  to  each  item.  If  the 
items  on  the  credit  and  debit  sides  are  intelli- 
gently stated  it  is  sufficient.  (Pratalongo  v. 
Larco,  47  Cal.  878.) 

Cited  60  Cal.  899. 

79.  Where  a  jury  is  waived  and  the  cause 
tried  by  the  court  the  court  should  find  the 
facts,  and  not  merely  state  the  proofs. 
(Heredink  v.  Holton,  16  Cal.  103.) 

80.  Findings  of  court  should  be  concise  and 
pointed  statement  of  the  several  facts  found, 
followed  by  the  conclusions  of  law,  without 
any  mixture  of  argument,  or  the  evidence 
from  which  the  facts  are  found.  (Jones  v. 
Block,  30  Cal.  227.) 

Cited  38  Cal.  577;  47  Cal.  382;  68  Cal.  536. 

81.  A  finding  should  consist  of  a  concise, 
distinct,  pointed,  ai)d  separate  statement  ox 
each  essential  fact  established  by  the  evi- 
dence, in  the  proper  order,  without  any  of  the 
testimony  by  which  the  facts  are  proved,  fol- 
lowed by  a  similar  statement  of  the  conclu- 
sions of  law  drawn  from  the  facts  thus  found. 
An  opinion  is  not  a  finding.  The  latter  forms 
a  part  of  the  judgment-roll ;  the  former  does 
not.  (Hidden  v.  Jordan,  28  Cal.  301.) 
Cited  28  Cal.  588;  30 Cal.  229;  38 Cal.  577;  57 

Cal.  538:  59  Cal.  695;  67  Cal.  342;  70  Cal. 
287 ;  75  Q9X.  618 ;  2  Idaho,  902 ;  1  Mont.  664 ; 
2  Utah,  382;  1  Wash.  376. 

82.  It  is  sufficient  if  truth  or  falsity  of  each 
material  allegation  denied  can  be  demon- 
strated from  the  findings  taken  together. 
(Mott  V.  Ewing,  90  Cal.  231. ) 

83.  When  facts  are  so  obscurel3r  found,  or 
are  so  blended  with  leeal  conclusions  as  to 
render  it  doubtful  whether  the  facts  are  only 
hypothetically  stated,  it  must  be  disregarded 
as  a  finding  of  facts.  (Figg  v.  Mayo,  39  Cal. 
262.) 

Cited  54  Cal.  650. 

84.  Findings  which  are  indefinite,  uncer- 
tain, and  inconsistent  will  not  sustain  a  judg- 
ment.   (Oilman  v.  Curtis,  66  Cal.  116.) 
Cited  78  Cal.  460. 

85.  Findiuffs  should  not  include  reasons 
given  by  the  judge  for  his  decisions. 
(Mathews  v.  Kinsell,  41  Cal.  512. ) 

86.  Evidential  facts  have  no  proper  place  in 
the  findings.  (Ombaum  v.  His  Cfreditors,  61 
Cal.  455.) 


87.  The  court  should  find  only  the  ultimate 
facts,  and  not  the  evidence  upon  which  the 
ultimate  facts  are  based.  (Pico  v.  Cayas,  47 
Cal.  174.) 

Cited  68  Cal.  630;  90  Cal.  74;  2  Utah,  379. 

88.  The  court  e^ould,  in  its  finding  of  facts, 
find  the  material  issuable  facts,  and  not  the 
evidence  or  reasons  for  the  decision.  (Bemal 
V.  Wade,  46  Cal.  663.) 

89.  Neither  the  opinion  of  the  court  nor  the 
evidence  form  any  part  of  the  findings  of  fact, 
although  incorporated  therein  by  the' court. 
In  looking  at  the  findings  the  court  will  only 
consider  the  ultimate  facts  found.  (James  v. 
Williams,  31  Cal.  211.) 

Cited  38  Cal.  577 ;  2  Utah,  375. 

90.  The  practice  of  drawing  findings,  which 
consist  of  a  detailed  statement  of  the  evidence 
and  the  respective  claims  of  the  parties  to  the 
action,  together  with  the  views  of  the  court 
upon  matters  of  law,  is  one  not  to  be  com- 
mended. If  it  is  desirable  in  any  case  to  place 
the  evidence  before  the  appellate  court,  a  mo- 
tion for  a  new  trial  should  be  made,  (bosko- 
witz  V.  Nickel,  97  Cal.  19.) 

Finding  which  is  a  mere  recital  of  evidence. 
See  post^  97. 

Containing  too  much  evidence.  See  Ap- 
peals, 2647. 

3.  Findingo  Should  bo  of  Ultimato  and  not  Pro^ 

bativo  Facto. 

91.  Findings  should  be  statements  only  of 
ultimate  and  not  of  probative  facts.  (Smith 
V.  Mohn,  87  Cal.  489.) 

92.  Findings  should  be  of  ultimate  facts  put 
in  issue  by  the  pleadings,  and  should  not  be 
argumentative.  ( Coglan  v.  Beard,  65  Cal.  58. ) 
Cited  80  Cal.  265 ;  89  Cal.  293. 

93.  Findings  should  be  mere  statements  of 
ultimate  facts  in  controversy  and  the  legal 
consequences  from  the  facts.  They  should 
not  include  probative  facts.  (Mathews  v. 
Kinsell,  41  C^.  512.) 

Cited  68  Cal.  530 ;  87  Cal.  497. 

94.  Finding  should  be  of  ultimate  fact,  or 
of  such  probative  facts  as  that  the  ultimate 
fact  necessarily  results  from  them.  (Biddel 
V.  Brizzolara,  56  Cal.  374,  cited  68  C^l.  530,  89 
Cal.  288;  Downing  v.  Graves,  55  Cal.  544, 
cited  68  Cal.  530.) 

95.  If  the  court  does  not,  in  terms,  find  the 
ultimate  fact  in  issue,  but  finds  probative 
facts,  from  which  there  can  be  but  one  con- 
clusion as  to  the  ultimate  faciL  the  finding 
will  be  sufficient.  (People  v.  Bfagar,  52  CaU 
in,  cited  72  Cal.  601,  88  Cal.  288,  2  Idaho, 
115;  Miller  v.  Luco,  80  Cal.  257,  cited  95  Cal. 
545;  Alhambra  Addition  Water  Co.  v.  Rich- 
ardson, 72  Cal.  598,  cited  78  Cal.  545,  89  Cal. 
293,  90  Cal.  235,  95  Cal.  545;  Bull  v.  Bray,  89 
Cal.  286;  Mott  v.  Ewing,  90  Cal.  231.) 

96.  Findings  of  secondarv  facts,  from  which 
the  ultimate  fact  necessarily  follows,  are  suffi- 
cient.   (Souter  V.  McGuire,  78  Cal.  543.) 

97.  The  court,  in  finding  the  facts,  may  find 
either  the  ultimate  facts  or  such  probative 
facts  as  enable  the  court  to  declare  that  the 
ultimate  facts  necessarilv  result  therefrom. 
A  finding  which  is  merely  a  recital  of  evi- 
dence, and  does  not  conclusively  establish  the 
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fact  in  iasae,  ii  not  sufficient.  (Coyenyy. 

Hale,  49  Cal.  652.) 

Cited  52  Cal.  189;  53  Cal.  436;  56  Cal.  881, 

383:  57  Cal.  184:  60  Cal.  520;  63  Cal.  315; 

65  Cal.  63 ;  70  Cal.  404 :  72  Cal.  601 ;  78  Cal. 

545;  80  Cal.  265;  89  Cal.  288,  292,  293;  95 

Cal.  545;  2  Idaho,  115. 

98.  In  order  to  warrant  the  appellate  court 
in  inferring  an  ultimate  fact  from  probative 
facts  it  must  inevitably  follow  from  the  facts 
lonnd.     (Bull  y.  Bray,  89  Cal.  286.) 

99.  A  finding  of  probative  facts,  which  are 
not  necessarily  conclusive  of  the  facts  in  is- 
Bae,  is  not  sufiicient  to  support  the  judgment. 
(O'Connor  v.  Frasher,  53  Cal.  435,  cited  56 
Cal.  25;  Oneto  v.  Restano,  78  Cal.  374.) 

Ultimate  facts,  finding  oi,  is  sufficient.  See 
Hortrages,  361. 

Probative  facts,  finding  of,  sufficiency  of. 
Bee  Mortgages,  1005. 

Contradictions  between  ultimate  and  proba- 
tive facts.    See  post,  XI,  2. 

4.  Argumentative  Fiadiage. 

100.  Findings  should  not  be  argumentative. 
(Coglan  V.  Beard,  65  Cal.  58.) 

101.  Findings  should  not  be  interblended 
with  matter  oi  aigument.  (Bryan  v.  Maume, 
88  Cal.  238 ;  Jones  v.  Block,  30  Cal.  227.) 

5.  /jr  Language  of  or  by  Reference  to  the  Plead- 

inge. 

In  language  of  pleadings.  See  Partnership, 
883. 

102.  Findings  of  fact  need  not  follow  the 
lan^age  of  the  pleadinss.  If  the  truth  or 
falsity  of  each  material  allegation  not  ad- 
mittea  can  be  deduced  from  the  findings  the 
requirements  of  the  code  are  complied  with. 
(Clary  v.  Hazlitt,  67  Cal.  286.) 

Cited  72  Cal.  601 ;  90  Cal.  235. 

103.  In  a  finding  upon  the  issue  raised  by 
a  plea  of  the  statute  of  limitations  the  facts 
found  need  not  necessarily  be  stated  in  the 
language  of  the  pleadings.  (Alhambra  Addi- 
tion Water  Co.  v.  Richardson,  72  Cal.  698.) 
Cited  78  Cal.  545;  89  Cal.  293;  90  Cal.  235;  95 

Cal.  545. 

104.  If  there  are,  in  substance,  findings  on 
the  material  issues  it  is  not  necessary  that 
they  should  be  in  the  exact  lauffuage  of  the 

S leadings,  or  in  any  particular  form.     (Mil- 
ird  v.  Supreme  Council  of  American  Legion 
of  Honor,  81  Cal.  340. ) 

105.  It  is  not  necessary  that  facts  found 
should  follow  the  pleadings.  (Mott  y.  Ewing, 
90  Cal.  231.) 

106.  If  the  complaint  be  sufficient  a  finding 
by  reference  to  it  is  sufficient.  (Gwinn  y. 
HamUton,  75  Cal.  265.) 

Cited  79  (jal.  607. 

107.  The  findings  of  a  conrt  sitting  as  a 
jury  may  refer  to  the  pleadings  for  the  facts 
found,  provided  the  reference  is  sufficiently 
distinct  and  the  facts  are  sufficiently  stated 
in  the  pleadings.  (McEwen  y.  Johnson,  7 
Cal  258  ) 

Cited  14  Cal.  418;  30  Cal.  286;  35  Cal.  35;  75 
Cal.  266 ;  9  Or.  224 ;  1  Wash.  372,  373 ;  dis- 
tinguished 19  Cal.  105. 


108.  The  findings  of  the  court  may  refer  to 
the  pleadings.  As,  for  instance,  it  would  be 
sufficient  to  find  that  the  promissory  note, 
mortgage,  or  other  instrument  set  forth  in 
the  complaint  was  executed  by  the  parties, 
and  at  the  time  as  therein  alleged,  and  so 
with  other  matters  alleged  which  are  estab- 
lished by  the  evidence.  But  in  all  such  cases 
the  reference  should  be  distinct  and  pointed, 
so  as  to  leave  no  doubt  as  to  what  particular 
facts  are  intended.  (Breeze  v.  Doyle,  19  Cal. 
101.) 

109.  The  action  was  brought  for  the  reason- 
able value  of  materials  furnished  and  labor 
performed  at  the  alleged  special  instance  of 
the  defendants,  who  were  husband  and  wife, 
in  and  about  a  certain  house  alleged  to  be  the 
separate  property  of  the  wife.  The  answer 
denied  all  the  allegations  of  the  complaint. 
The  conrt  found  ''that  all  the  material  allega- 
tions in  the  complaint  are  fully  sustained  and 
proved,"  and  that  the  ''labor  performed  and 
materials  furnished,  as  allegea  in  the  com- 
plaint, were  and  are  for  the  benefit,  profit, 
eonvenience,  and  use  of  defendants,  and  to 
said  house  and  premises,  and  that  the  charges 
for  said  labor  performed  and  materials  fur- 
nished were  and  are  reasonable  and  pro^r." 
Held,  that  the  findings  were  insufficient. 
(Warren  y.  Robinson,  71  Cal.  380.) 

110.  The  complaint  contained  three  counts. 
The  first,  on  a  special  contract  for  the  erection 
of  a  warehouse,  the  second,  for  extra  work 
on  the  building,  and  the  third,  for  work  and 
labor  done,  and  materials  furnished  in  its 
erection.  The  answer  denied  the  allegations 
of  the  first  two  counts,  but  failed  to  deny  the 
allegations  of  the  thiid.  The  parties  stipu- 
lated that  the  evidence  should  oe  taken  by  a 
referee  and  the  cause  tried  before  the  court  on 
the  evidence.  The  court,  instead  of  finding 
the  facts  from  the  evidence,  found  the  allega- 
tions of  the  third  count  correct  because  not 
denied.  Held,  that  this  was  error,  and  that 
the  court  should  have  regarded  the  allegations 
of  the  third  count  as  denied,  and  found  the 
facts  from  the  evidence.  (Kalkman  v.  Bay  lis, 
23  Cal.  303.) 

111.  A  general  finding  that  all  the  allega- 
tions of  the  complaint  are  true,  and  that  all 
the  averments  of  the  answer  are  untrue,  is 
sufficient  if  the  pleadings  are  sufficient.  (Will- 
iams v.  Hall,  79  Cal.  606.) 

112.  A  eeneral  findine  by  the  court  that 
"all  the  allegations  ana  averments  in  plain- 
tiffs' complaint  are  true,  and  that  all  in  the 
answer  are  untrue,"  is  sufficient  and  conclu- 
sive of  all  the  material  issues  made  by  said 
pleadings.  (Pralus  v.  Pacific  etc.  Co.,  35 
Cal.  30.) 

Cited  58  Cal.  184:  64  Cal.  604;  75  Cal.  266;  9 
Or.  224;  1  Wash.  372. 

113.  A  finding  that  all  the  allegations  of  the 
complaint,  with  a  certain  exception,  are  true, 
and  that  all  the  allegations  of  the  answer  are 
untrue,  held,  sufficient.  (Moore  y.  Clear 
Lake  Water  Works,  68  Cal.  146.) 

Cited  75  Cal.  266 ;  90  Cal.  228. 

114.  A  finding  that  all  the  averments  of  a 
complaint  are  true  is  a  sufficient  finding  of 
facts,  if  the  answer  contains  nothins  but 
denials  and  an  admission  of  matters  alleged 
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in  the  complaint.    (Johnson  y.  KLein,  70  OaI« 

186.) 

Cited  75  CaL  266;  79  Gal.  607. 

116.  A  finding  that  all  the  allegations  of  the 
complaint  are  true  and  all  the  idlegations  of 
the  answer  untrue  is  sufhcient;  nor  can 
the  objection  be  sustained— that  it  is  contra- 
dictory— because  some  of  the  all^ations  of 
the  complaint  are  repeated  in  the  answer. 
The  findings  are  upon  the  issues  of  fact  and 
must  be  limited  to  the  conflicting  allegations 
of  the  pleadings.  (Carey  v.  Brown,  58  Cal. 
180.) 
Cited  68  Cal.  469;  75  Cal.  266;  1  Wash.  873. 

116.  A  finding  that  all  the  allegations  of  the 
complaint  are  true  is  a  sufficient  finding  on  a 
plea  of  the  statute  of  limitations,  if  the  com- 
plaint contains  averments  showing  that  the 
statute  had  not  run.  (Lewis  y.  Adams,  70 
Cal.  403.) 

117.  A  general  finding  that  all  the  allega- 
tions of  the  complaint  are  true  and  the 
denials  and  allegations  of  the  answer  are  un- 
true, is  sufficient  to  support  a  judgment  in 
favor  of  a  county  for  the  collection  ofa  license 
tax  sued  upon.  (County  of  San  Diego  v.  Sei- 
fert,  97  Cal.  594.) 

118.  A  finding  *'  that  all  the  material  facts 
set  forth  in  the  complaint  are  true*'  will  not 
support  a  judgment  for  the  plaintiff.  (Ladd 
▼.  ™iy,  51  Cal.  277,  cited  54  Cal.  592,  55  Cal. 
344,  63  Cal.  352,  71  Cal.  381 ;  Haidenberg  y. 
Hardenberg,  54  Cal.  591.) 

119.  Finding  ''that  all  the  allegations  of  the 
complaiiit  are  true,  and  all  the  allegations  and 
denials  of  the  answer  contradicting  the  com- 
plaint in  any  respect  are  untrue,''  is  not  a 
finding  on  the  issue  tendered  by  llie  answer, 
and  judgment  will  be  reyersea  for  want  of 
sufficient  findings.  (Bank  of  Woodland  y. 
Treadwell,  55  Cal.  379.) 

Cited  1  N.  Dak.  509. 

120.  After  the  court  had  specifically  found 
upon  a  x>ortion  of  the  issues  it  made  a  general 
finding  that  ''the  several  allegations  of  the 
complaint  not  in  confiict  with  the  foregoing 
findings  are  true."  Held,  that  the  findings 
were  insufficient,  ((joodnow  v.  Griswold,  68 
Cal.  599. ) 

121.  The  action  was  brought  for  an  account- 
ing of  partnership  affairs.  The  court  found  up- 
on all  the  facts  alleged  in  the  complaint,  some 
of  which  were  also  alleged  in  the  answer,  and 
then  found  generally  that  all  and  singular  the 
allegations  in  the  answer  were  untrue.  Held, 
that  the  findings  were  sufficient.  (Osment  v. 
McElrath,  68  (Jal.  466.) 

122.  The  court,  after  finding  other  facts, 
found  that  "the  foregoing  are  all  the  facts  of 
the  case,  and  all  and  singular  the  allegations 
of  the  ....  answer  are  untrue,  except  only 
in  so  far  as  the  same  accord  with  the  torego- 
ing  facts."  Held,  insufficient.  (Harlan  v. 
Ely,  55  Cal.  340. ) 
Cited  68  Cal.  600;  1  N.  Dak.  509. 

123.  The  paragraphs  of  the  answer  contain- 
ing denials  were  numbered  1,  2,  3,  and  4,  and 
those  containing  affirmative  matter  1,  2^  3,  4, 
5,  and  the  court,  after  finding  upon  the  issues 
made  by  the  denials,  found  that  the  allega- 
tions contained  in  paragraphs  1,  2,  3,  4,  and  6 


of  the  answer  were  true.  Held,  though  this 
mode  of  finding  facts  by  reference  to  the  an- 
swer is  not  to  be  commended,  yet  under 
former  decisions  of  the  court,  it  is  sufficient. 
(Davis  V.  Drew,  58  Cal.  152.) 
Cited  1  Wash.  373. 

124.  Finding  that  "all  issues  of  fact  raised 
by  pleadings  are  hereby  found  and  decided  in 
favor  of  the  plaintiffs  and  against  the  de  fend- 
ant,"  is  indefinite  and  insufficient.  The 
findings  should  exhibit  the  views  of  the  court 
as  to  what  are  the  issues.  (Johnson  y. 
Squires,  53  Cal.  87.) 

Cited  55  Cal.  344;  1  N.  Dak.  509. 

IX.  Necessity  of. 

/.  Finding9  of  Fact  and  Conefusions  of  Lam  are 
SocoBoary  to  Support  Judgment 

125.  Section  180  of  Practice  Act,  requiring 
findings  to  be  made  ana  filed,  is  not  merely 
directory,  and  the  court  will  not  destroy  or 
impair  its  efficacy.  (Russel  v.  Armador,  2 
Cal.  305;  Bowers  v.  Johns,  2  Cal.  419. ) 

126.  The  intention  of  the  act  is  that  the 
decision  of  the  court  upon  the  facts  shall  form 
the  basis  of  the  judgment  in  like  manner  as 
the  verdict  of  a  jury.  (Russel  v.  Armador, 
2  Cal.  305.) 

127.  WithDut  findings  of  &cts  and  state- 
ment of  conclusions  of  law  there  is  no  basis  to 
support  the  judgment,  where  a  case  is  tried 
by  a  judge  alone  without  a  jury.  (Hoagland 
v.  Clary,  2  Cal.  474.) 

128.  If  findings  are  not  waived  it  is  error  to 
enter  judgment  without  them.  (Bennett  v. 
Pardini,  63  Cal.  154.) 

129.  In  an  action  tried  by  the  court  without 
a  jury  findings,  unless  waived,  are  necessary, 
and  a  judgment  entered  in  the  absence  of 
findings  will  be  set  aside.  (Savings  and  Loan 
Society  v.  Thome,  67  Cal.  53.) 

Cited  70  Cal.  235;  74  Cal.  404. 

130.  When  a  motion  is  tried  by  the  court 
which  involves  an  issue  of  fact,  and  the  facts 
are  neither  found  by  the  court  nor  a  state- 
ment of  facts  agreed  upon  by  the  parties, 
although  the  iu(^ment  be  taken  by  consent 
pro  forma  ana  without  prejudice,  it  cannot 
stand  on  appeal.  (Semple  v.  Burkey,  2  Cal. 
321.) 

Cited  28  Cal.  596. 

131.  A  judgment  rendered  in  an  action  tried 
by  the  court  without  a  jury  prior  to  the  20th 
of  May,  1861  (the  date  of  the  act  requiring 
exceptions  to  defective  findings  or  want  of  a 
finding),  will  be  reversed  for  a  failure  by  the 
court  to  file  its  findings  of  fact.  (McKeon  v. 
McDermott,  22  Cal.  667.) 

132.  Where  a  cause  is  tried  by  a  judge  alone 
without  a  jury  the  record  must  disclose  a 
finding  by  him  of  the  facts,  and  a  statement 
of  his  conclusions  of  law  upon  the  case. 
(Hoagland  v.  CHary,  2  Cal.  474.) 

133.  Where,  on  appeal  from  a  county  court 
to  a  district  court,  the  record  did  not  disclose 
a  finding  of  facts  and  a  statement  of  conclu- 
sions of  law,  the  judge  having  tried  the  case 
without  a  jury,  the  supreme  court  reversed  the 
judgment  of  tne  district  court,  affirming  the 
judgment  of  the  county  court,  and  also  re- 
versed the  judgment  of  the  county  court,  and 
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lenumded  the  ease  for  m  new  trial.    (Hoag- 
laad  T.  Clary,  2  Cal.  474.) 

NeoefKdty  of  findings.    See  post,  189. 

Probate  sales,  necessity  of  finding.  See 
Appeals,  2927. 

Necessity  of.  See  Forcible  Entry  and  Un- 
lawful  Detainer,  306,  et  seq. 

Necessity  of  upon  order  of  sale.  See  Es- 
tates of  Deceased  Persons,  428. 

Judgment  rendered  without  findings.  See 
Ifandamns,  82. 

Findings  when  issues  of  fact  tried  by  pro- 
bate court.    See  Probate  Courts,  31. 

Failure  to  find  on  materiid  issue.  See 
Homesteads,  305 ;  Sheriffs,  45. 

Failure  to  find,  effect  of.    See  Appeals,  XI, 

23,  g. 

Failure  to  find,  when  not  prejudicial.  See 
Appeals,  XI,  12,  h. 

Failure  to  find  as  ground  of  reversal  in  par- 
ticular actions.    See  Appeals,  XI,  23,  g. 

Conclusion  of  law,  want  of,  when  imma- 
terial.    See  Bona  Fide  Purchasers,  22. 

Failure  to  find,  effect  of  where  finding 
would  haye  been  unfavorable.  See  Appeals, 
1991,  et  seq. 

Failure  to  find,  objection  first  raised  on  ap- 
peal.   See  Appeals,  Xl,  14,  r. 

Failure  to  find,  how  presented  on  appeal. 
See  Appeals,  YII,  14. 

Reversal  for  faHnre  to  find.  See  Appeals, 
XII,  7,0. 

2.  immateria/ i8$U99;  Wh^re  FaciB  Found  Sustain 

Judgment, 

184.  A  failure  to  find  on  an  immaterial  is- 
sue tendered  by  the  Readings  is  not  enor. 
(Knowles  v.  Seale,  64  Cal.  377.) 
Cited  70  Cal.  611. 

135.  Immaterial  issues  need  not  be  found. 
If  a  judgment  in  favor  of  plaintiff  does  not 
award  any  damages  an  issue  as  to  damages  is 
immaterial.  (Souter  v.  McGuire,  78  Cfd. 
643.) 

136.  Findings  need  not  be  made  upon  im- 
material issues*  (Miller  v.  Luco,  80  Cal. 
257.) 

Cited  95  Cal.  645. 

137.  The  fidlure  to  find  upon  an  issue  which 
has  become  immaterial  is  not  a  prejudicial 
error.  The  parties  to  an  action  have  no  right 
to  a  finding  upon  every  specific  issue  in  a  case 
merely  beoiuse  they  may  plead  it  as  res  ad- 
judicata  in  some  possible  future  controversy 
where  it  may  become  material.  (Diefendorn 
T.  Hopkins,  96  Cal.  343.) 

Cited  9  Utah,  123. 

138.  The  defendants  pleaded  section  337  of 
the  Code  of  CivU  Procedure  in  bar  of  the  ac- 
tion. Held,  that  the  section  did  not  apply, 
and  that  no  finding  on  the  subject  was  re- 
quired.    (Lonvall  v.  Gridley,  70  Cid.  607.) 

139.  In  an  action  of  ejectment,  if  the  find- 
inss  show  that  the  plantiff  never  had  any 
tiUe,  a  failure  to  find  upon  the  defense  of  the 
statute  of  limitations  is  immaterial.  (Porter 
V.  Woodward,  67  Cal.  636.) 

Cited  68  Cal.  630;  70  Cal.  467;  77  Cal.  218; 
92  Cal.  623. 

140.  It  ia  immaterial  whether  the  court 
fails  to  find  upon  affirmative  allegations  of 


the  answer,  which  constitute  no  defense  to 
the  case  as  proved  bv  the  plaintiff  and  found 
by  the  court,  and  which  could  not  alter  the 
judgment  if  the  court  had  found  them  all  in 
favor  of  the  defendant.  ( Witcher  v.  Conklin, 
84  Cal.  499.) 

Failure  to  find  on  immaterial  allegations. 
See  Agency,  402,  et  seq. 

Want  of  finding  on  immaterial  issue  no 
ground  of  reversal.    See  Corporations.  483. 

Failure  to  find,  when  immaterial.  See 
Mines  and  Mining,  241. 

Unnecessary  on  point  not  within  issues. 
See  Bankruptcy  and  Insolvency,  294. 

141.  When  the  facts  found  sustain  the  judg- 
ment it  is  not  necessary  to  go  further  and 
find  upon  other  issues.  (Malone  v.  Del  Norte 
County,  77  Cal.  217.) 

Cited  10  Mont.  613 ;  9  Utah,  123. 

142.  Where  a  finding  made  is  conclusive 
against  the  right  of  the  plaintiff  to  recover, 
findings  upon  other  issues  are  unnecessary  to 
support  the  Judgment  against  him.  (Dyer  v. 
Brogan,  70(Jal.l36.) 

Cited  92  Cal.  673. 

143.  Where  the  finding  of  a  certain  fact 
necessarily  controls  the  judgment  in  an  ac- 
tion, the  failure  of  the  court  to  find  upon 
other  issues  does  not  constitute  reversible  er- 
ror. (Southern  Pac.  R.  R.  Co.  v.  Dufour,  96 
Cal.  615.) 

144.  Where  a  complaint  framed  in  accord- 
ance with  the  common  counts  clearly  indi- 
cates that  the  same  cause  of  action  was  stated 
in  each  count,  findings  for  the  plaintiff  on  one 
of  the  counts,  without  findings  on  the  other?, 
are  sufficient  to  support  a  judgment  in  his 
favor.     (Leek  v.  Hancock,  76  Cal.  127.) 

145.  The  failure  of  the  trial  court  to  find 
upon  certain  riparian  rights  set  up  in  the  de- 
fendants' answer  will  not  warrant  a  reversal 
of  a  judgment  for  the  defendants,  upon  ap- 
peal of  the  plaintiffs,  where  the  other  facts 
found  sustain  the  judgment  of  the  court  as  to 
the  priority  of  the  water  rights  acquired  by 
appropriation  under  which  the  defendants 
claim.  (Posachane  Water  Co.  v.  Standart,  97 
Cal.  476.) 

3.  Admitted  Facta, 

146.  No  findings  are  necessary  as  to  facts 
admitted  by  the  pleadings.  (Taylor  v.  Cen- 
tral Pac.  R.  K.  Co.,  67  Cal.  616,  cited 92  Cal.  88 ; 
Miller  v.  Luco,  80  Cal.  257,  cited  95  Cal.  545; 
Johnson  v.  Vance,  86  Cal.  128;  Gruhn  v. 
Stanley,  92  jJal.  86.) 

147.  There  is  no  necessity  of  a  finding  as  to 
a  fact  admitted  by  the  pleadings.  A  finding 
is  only  required  when  the  allegation  of  a  ma- 
terial fact  in  the  complaint  is  converted  by 
the  answer  so  as  to  raise  an  issue.  (Swift  v. 
Muygridge,  8  Cal.  446.) 

148.  There  is  no  necessity  of  finding  upon 
agreed  facts  admitted  by  the  pleadings.  ( Bui- 
wer  C.  M.  Co.  v.  Standard  0.  M.  Co.,  83  Cal. 
689.) 

Cited  90  Cal.  166. 

149.  Findings  should  be  limited  to  facts  put 
in  issue  by  pleadings,  and  are  not  required  as 
to  admitted  facts.  If,  however,  findings  are 
made  upon  the  admitted  facts  they  must  be 
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in  harmony  with  such  facts.     (Walker  y. 
Brem,  67Cal.  609.) 
Cited  92  Cal.  88. 

150.  Facts  ayerred  in  complaint,  and  not 
denied  in  answer,  are  not  required  to  be  found 
by  the  court.  (Fox  y.  Fox,  25  Cal.  587,  cited 
77  Cal.  230, 1  Mont.  162,  distinguished  28  Cal. 
601 ;  Drinkhouse  y.  Spring  VJley  W.  W.,  87 
Cal.  253.) 

151.  Where  allegations  of  a  complaint  are 
not  denied  the  facts  alleged  are  admitted, 
and  a  finding  thereon  is  immaterial.  (Pom- 
eroy  y.  Gr^ory,  66  Cal.  572.) 

152.  No  finding  is  necessary  on  an  ayerment 
in  a^  complaint  oi  interyention  which  is  not 
denied  by  the  answer.  (Grossini  y.  Peraxso, 
66  Cal.  544.) 

153.  Facts  admitted  in  pleadings  may  be 
found  without  eyidence  to  support  them. 
(Hanson  y.  Fricker,  79  Cal.  283.) 

4.  On  AHIrmativ  DefenBB  or  Crosa-eompiaint 

154.  Where  an  answer  sets  up  an  affirmatiye 
defense  the  findings  must  respond  thereto. 
(Phipps  y.  Harlan,  53  Cal.  87.) 

Cited  57  Cal.  619;  68  Cai.  353;  78  Cal.  65;  18 
Ney.  873. 

155.  If  affirmatiye  matter  is  set  up  in  the 
answer  which  constitutes  a  yalid  defense  the 
court  must  find  on  the  issues  thus  raised  if 
it  tries  the  case  without  a  jury.  (Swift  y. 
Canayan,  52  Cal.  417.) 

Cited  63  Cal.  353;  78  Cal.  65. 

156.  The  action  was  brought  to  recoyer 
damages  for  tearing  down  a  bam  and  oon- 
yertins  the  materials  thereof.  The  complaint 
ayerred  that  the  plaintiff  was  the  owner  of 
the  bam  at  the  time  of  the  alleged  conyersion. 
The  answer  denied  the  ownership  of  the 
plaintiff,  and  set  up  two  affirmatiye  defenses 
m  justification  of  the  taking.  The  court 
found  that  the  plaintiff  was  not,  and  that  the 
defendant  was,  the  owner  of  the  building,  but 
omitted  to  find  on  the  affirmatiye  defenses. 
Held,  that  the  finding  on  the  issue  of  owner- 
ship was  sufficient,  and  that  the  failure  to  find 
on  the  affirmatiye  defenses  did  not  prejudice 
the  plaintiff.  (Murphy  y.  Bennett,  68  Cal. 
528.) 

Cited  73  Cal.  844;  80  Cal.  368. 

157.  If  the  answer   sets  up  new   matter 
which «  if  true,  constitutes  a  defense,   the 
court  must  find  the  facts  in  relation  to  the 
same.    (Billings  y.  Eyei'ett,  52  Cal.  661.) 
Cited  54  Cal.  571 :  56  Cal.  364;  63  Cal.  353;  68 

Cal.  531;  78  Cal.  65;  18  Ney.  373;  1  N.  Dak. 
609. 

158.  If  the  answer  does  not  deny  the  alle- 
gations of  the  complaint,  but  sets  up  new 
matter  as  a  defense,  a  finding  by  the  court 
that  the  facts  stated  in  the  complaint  are 
true  is  not  a  finding  upon  all  the  issues.  The 
court  should  find  upon  the  new  matter.  (Peo- 
ple y.  Forbes,  51  Cal.  628.) 

Cited  54  Cal.  592. 

On  issue  raised  by  answer.    See  post,  176. 

159.  No  findings  are  necessary  on  the  alle- 
gations of  a  cross-complaint  to  which  a  de- 
murrer has  been  sustained  and  no  amend- 
ment made.    (Kendall  y.  Waters,  68  Cal.  26.) 

160.  In  an  action  by  plaintiffs  for  money 


lent  defendants  jointly  the  defendants,  by 
way  of  cross-complaint,  alleged  that  one  of 
the  plaintiffs  obtained  by  undue  influence 
from  one  of  the  defendants  an  instrument  in 
writing,  for  the  payment  of  certain  moneys, 
which  the  defendants  asked  to  haye  adjudged 
yoid ;  but  it  did  not  appear  from  the  com- 
plaint that  the  plaintins  sought  to  recoyer 
upon  the  instrument  refen^  to  in  the 
cross-complaint,  nor  was  there  any  thing  in 
the  reoora  to  show  that  the  instrument  was 
introduced  in  eyidence.  Held,  it  does  not 
api>ear  that  the  allegations  of  the  cross-com- 
plaint with  respect  to  said  instrument  were 
at  all  releyant  to  the  case,  and  therefore  no 
answer  was  required,  and,  there  being  no  issue 
upon  it,  no  findings  were  necessary.  (Royon 
y.  Guill^,  62  Cal.  536.) 

Counterclaim,  defectiye  finding.  See  Ap- 
peals, 2650. 

5.  Whore  no  EMoneo  Introtfueod. 

161.  Omission  of  trial  court  to  find  upon  is- 
sue is  not  an  error  for  which  the  judgment 
will  be  reyersed,  where  it  does  not  appear 
that  eyidence  was  introduced  in  relation  to 
such  issue.    (Rogers  y.  Duff,  97  Cal.  66. ) 

162.  Where  there  is  no  eyidence  tending  to 
proye  any  ratification  of  the  sale  by  the  prin- 
cipal, after  full  knowledge  of  the  facts,  the 
judgment  ayoiding  the  sale  will  not  be  re- 
yersed  for  want  of  a  finding  upon  the  ques- 
tion of  ratification.  (Sterlmg  y.  Smith,  97 
Cal.  843.) 

Necessity  of,  where  no  eyidence.  See  Eyi* 
dence,  697 ;  Forcible  Entry  and  Unlawful  De- 
tainer, 307. 

Issues  on  which  no  eyidence  introduced. 
See  poet,  186, 187. 

Not  necessary  in  judgment  on  the  plead- 
ings.   See  Judgments,  199. 

Failure  to  find  upon  issue  not  proyed.  See 
Judicial  Notice,  32. 

6.  Wahorof, 

168.  The  i^rovision  of  section  634  of  the 
Code  of  Civil  Procedure,  to  the  effect  that 
findingjs  may  be  waiyed  by  the  seyeral  parties 
to  an  issue  of  fact,  includes  all  parties,  and 
applies  to  infants  as  well  as  adults.  (Western 
Lumber  CJo.  y.  Phillips,  94  Cal.  54.) 

161.  Findings  are  not  waiyed  by  giying  a 
notice  of  motion  for  a  new  trial.  (Sayings 
and  Loan  Society  y.  Thome,  67  Cal.  53.) 

165.  Findines  of  fact  are  not  necessary 
when  the  defendant  fails  to  appear  at  the 
trial,  but  are  waiyed  by  such  failure.  (Ma- 
guire  y.  Drew,  83  Cal.  225. ) 

166.  The  failure  of  a  defendant  to  attend 
the  trial  is  a  waiver  of  findings  under  section 
634  of  the  Code  of  Civil  Procedure,  and  the 
fact  that  the  judgment  erroneously  refers  to 
findings  when  none  exist  is  of  no  conse- 
quence.   (Fincher  y.  Malcolmson,  96  Cal.  38.) 

167.  Where,  upon  the  day  set  for  the  trial 
of  a  cause,  an  attorney  aj^peared  for  the  de- 
fendant only  for  the  special  purpose  of  moy- 
ing  for  a  continuance,  and  then  withdrew 
from  the  case,  and  the  judgment  recites  that 
the  cause  came  on  regularly  for  trial,  the 
plaintiff  appearing  by  nis  attorney,  and  the 
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defendant  not  appearing,  either  in  person  or 
bj  bia  attorney,  and  thereby  waiving  findings 
in  the  cause,  ibe  judgment  will  not  be  re- 
Tersed  betiause  of  tne  failure  of  the  court  to 
make  findings.  (Eltzroth  v.  Ryan,  91  Gal. 
584.) 

WaiYor,  presumption  as  to.  See  Appeals, 
XI,  24,  q. 

X«  Sufflcleney  of. 

/.  Must  Support  Judgment. 

168.  When  the  case  is  tried  by  the  court, 
and  there  are  findings  of  fact,  such  findings 
must  support  the  judgment.  (Kinsey  v. 
Green,  61  Cal.  379,  cited  78  Gal.  65;  Bosquett 
y.  Crane:  51  Cal.  505,  cited  56  Gal.  495,  496, 
497;  60  Cal.  899.) 

168.  The  finding  of  a  court,  like  a  special 
verdict  of  a  jury,  must,  taken  in  connection 
with  the  pleadings,  support  the  judgment. 
(Swift  V.  Muygri<5je,  8  Cal.  445.) 
Cited  28  Cal.  596;  10  Nev.  248. 

170.  Under  the  Code  of  Civil  Procedure  the 
findings  of  fact  must  support  the  judgment, 
and  no  facts  in  issue  will  oe  presumed  to  have 
been  proved  or  found  except  those  which  are 
found*    (Majors  v.  Cowell,  51  Cal.  478.) 

171.  Since  the  Code  of  Civil  Procedure  went 
into  effect,  if  the  facts  are  found,  it  must  ap- 
pear affirmatively  tliat  they  support  the  judg- 
ment. (North  Pacific  B.  B.  Co.  v.  Beynolds, 
60  Cal.  90.) 

Cited  8  Mont.  229;  20  Or.  587. 

172.  If  express  and  implied  findings  do  not 
warrant  judgment  the  appeal  from  the  judg- 
ment is  well  taken,  even  tnough  the  findings 
are  not  supported  by  the  evidence.  (Bush 
V.  Casey,  89  Cal.  889. ) 

Cited  5  Col.  8. 

173.  A  finding  "that  plaintiff  is  entitled  to 
judgment  that  plaintiff  take  nothing  by  this 
action,'*  but  that  defendants  ''have  judgment 
asainst  jdaintiff  for  their  costs  herein^" 
clearly  expresses  the  meaning  that  plaintiff 
should  take  nothing,  and  that  defendants 
should  have  judf^ment  against  himj  and 
where  the  only  point  made  on  appeal  is  that 
the  findings  ao  not  support  the  judgment, 
because  the  court  finds  as  a  conclusion  of  law 
"that  plaintiff  is  entitled  to  judgment,"  while 
judgment  is  rendered  for  the  defendants,  the 
judgment  will  be  afSrmed  with  damages. 
(Dougherty  v.  Ward,  89  Cal.  81.) 

Findings  must  support  judgment.  See  Ap- 
peals, XI,  23,  e. 

Owner^ip,  judgment  of,  is  sustained  by 
what  findings.    See  Injtmctions,  125. 

Appeal,  sufficiency  of  findings  to  support 
judgment,  how  presented  on.    See  App^s, 

vn;i4. 

2,  Mu9t  BBSpoad  to  and  Corer  All  l99U09  in  tho 

Caoe, 

174.  The  material  issues  made  bv  the  plead- 
ings must  be  responded  to  by  the  findings. 
(Baggs  V.  Smith,  53  Cal.  88,  cited  56  Cal.  25, 
60  CtU.  399 ;  Bosquett  v.  Crane,  51  Cal.  505. ) 

175.  Judgment  will  be  reversed  where  the 
findings  do  not  respond  to  the  issues  pre- 
sentedby  the  pleadings.   (Boedingv.Perasso, 
62  Cal.  515.) 
Cited  20  Or.  58& 


176.  Where  the  answer,  in  an  action  by 
a  co-surety  presents  an  issue  to  the  effect 
that  the  plaintiff  held  security  for  the  pay- 
ment of  the  promissory  note,  which  he  isaled 
to  apply  to  the  satisfaction  thereof,  and  the 
court  ought  to  have  found  upon  that  issue. 
(Taylor  v.  Beynolds,  53  Cal.  686.) 
Cited  56  Cal.  25. 

177.  Findings  should  respond  to  and  cover 
all  material  issues  raised  oy  the  pleadinss. 
(Smith  V.  Mohn,  87  Cal.  489.) 

178.  A  finding  that  the  plaintiff  and  defend- 
ant are  partners  in  land,  and  were  equally 
interested  in  the  purchase,  does  not  sustain  a 
complaint  alleging  that  the  plaintiff  gave  the 
defendant  a  sum  of  money  to  be  invested  in 
land,  and  that  he  put  an  equal  amount  of  his 
own  money  with  it  and  purchaaed  land  in  his 
own  name,  and  holds  the  legal  title  to  an  un- 
divided half  of  it  in  trust  for  the  plaintiff. 
(Mondran  v.  Goux,  51  Cal.  151.) 

ated  16  Col.  313. 

179.  In  an  action  to  quiet  title  brought  by 
the  erantee  of  a  deed  against  a  subsequent 
purchaser  at  an  execution  sale,  who  was  the 
judgment  creditor  of  the  grantor,  and  who 
alleged,  in  his  answer,  that  the  deed  to  the 
plaintiff  was  made  to  defraud  the  creditors  of 
the  ffrantor,  a  finding  that  the  deed  was  made 
by  the  grantor  when  ill,  with  the  intention, 
known  to  the  grantee,  that  it  should  not  take 
effect  except  in  lieu  of  a  will  upon  the  death 
of  the  grantor,  and  that  upon  recovery  of  the 
grantor  a  record  of  the  de^  was  made  with 
intent  to  defraud  the  creditors  of  the  grantor, 
is  wholly  inconsistent  with  the  defense 
pleaded,  and  cannot  support  a  judgment  for 
the  defendant.  (Mowry  v.  Heney,  86  Gal. 
471.) 

180.  Such  finding  is  not  responsive  to  an 
allegation  in  the  answer  that  the  plaintiff 
agreed  to  hold  the  title  in  trust  for  the 
grantor,  and  to  reconvey  it  upon  demand, 
where  the  court  fails  to  nnd  any  such  agree- 
ment. (Mowry  v.  Heney,  86  Cal.  471.) 
Cited  91  Cal.  21. 

181.  Court  should  find  upon  all  issues. 
(Dilla  V.  Bohall,  53  Cal.  709.) 

182.  The  court  must  find  on  all  the  issues 
when  the  case  is  tried  without  a  jury  and 
findings  are  made.  (Le  Clert  v.  Oullahan, 
52  Gal.  252.) 

Cited  78  Gal.  65 ;  18  Nev.  373. 

183.  A  new  trial  granted  on  account  of  the 
failure  of  the  court  to  find  upon  all  the  issues. 
(Brown  v.  Burbank,  59  Cal.  535.) 

Cited  66  Gal.  414. 

Findings  on  affirmative  defense  or  cross- 
complaint.     See  ante,  IX,  4. 

184.  Findings  are  sufficient  when  they 
cover  all  material  issues  in  the  case. 
(Withers  v.  Jacks,  79  Cal.  297:  Smith  v. 
Mohn,  87  Cal.  489.) 

185.  It  is  the  duty  of  the  court,  when  it 
tries  an  action  without  a  jury,  to  find  the  fact 
in  relation  to  every  material  issue.  (Watson 
V.  Cornell,  52  Cal.  91,  cited  78  Cal.  65, 18  Nev. 
373,  20  Or.  538 ;  Glascock  v.  Ashman,  52  Cal. 
420,  cited  18  Nev.  373 ;  Campbell  v.  Buckman, 
49  Cal.  362.  cited  20  Cr.  538:  Paulson  v. 
Nunan,  54  Cal.  123;  Byrnes  v.  Claffey,  54  Cal. 
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155;  Da  Prat  t.  James,  61  Cal.  861,  dted  9 
Mont.  287 ;  Murphy  y.  Bennett,  68  Cal.  528, 
cited  92  Cal.  623;  Traverso  t.  State,  82  Cal. 
170.) 

186.  If  an  action  ia  tried  by  the  oonrt  with- 
out a  jury  it  la  the  duty  of  the  court  to  find 
upon  all  tne  material  issues  made  by  the  plead- 
ings, whether  eyidenoe  upon  an  issue  is  intro- 
duced or  not.  (Spegle  y.  Leese,  51  Cal.  415.) 
Cited  73  Cal.  161 ;  75  Cal.  294 ;  82  Cal.  643 ;  88 

Cal.  510;  1  Ariz.  425;  1  N.  Dak.  509. 

187.  The  trial  court  must  make  findings  on 
eyer^  material  issue.  It  is  not  sufficient  to  say 
that  it  is  impNossible  to  make  the  finding.  If  no 
sufficient  eyidence  be  introduced  the  finding 
should  be  against  the  party  upon  whom  was 
the  burden  of  proof.  (Leyiston  y.  Byan,  75 
Cal.  293.) 

Cited  84  Cal.  105. 

188.  On  the  issues  joined  by  the  pleadings, 
as  to  the  title  to  eacn  part  of  the  property 
sued  for,  there  should  oe  clear  and  distinct 
findings  of  the  ultimate  facts  on  which  the 
title  or  daim  of  title  of  each  party  to  such 
property  and  each  part  thereof  is  yested; 
otherwise  the  judgment  will  be  reyersed  for 
want  of  findings.  (Marsters  y.  Lash,  61  Cal. 
622.) 

189.  When  a  cause  is  tried  by  the  court 
without  a  jury  the  judge  must  find  the  facts 
unless  they  are  waiyed.  AJud^ent  cannot 
stand  unless  there  are  full  nndings  which  re- 
spond to  all  the  material  issues  made  by  the 
pleadings.  (Dowd  y.  Clarke,  51  Cal.  262.) 
Cited  51  Cal.  268 ;  67  Cal.  54 ;  20  Or.  538. 

190.  Where  the  plaintiff  claims  a  prescrip- 
tiye  right  as  the  basis  of  an  injunction  a  find- 
ing upon  the  issue  as  to  his  adyerse  user  is 
material,  and  a  judgment  in  his  fayor  cannot 
be  supported  without  such  finding,  where 
findings  are  not  waiyed.  (Ball  y.  Kehl,  95 
Cal.  606.) 

191.  In  an  action  to  recoyer  damages  for 
failure  to  fulfill  a  contract,  if  the  considera- 
tion on  which  the  contract  was  leased  is 
denied  in  the  answer,  and  the  action  is  tried 
by  tiie  court,  it  must  find  on  that  issue. 
(Kennedy  y.  Berry,  52  Cal.  87.) 

Findings  not  coyering  issues.  See  Appeals, 
XI,23,g. 

finding  of  affirmatiye  facts  inconsistent 
with  alle^tions  is  sufficient.  See  Pleading 
and  Practice,  846. 

8.  Must  be  Within  the  leauee, 

192.  The  finding  of  facts  must  be  within 
issues.    (Deyoe  y.  Deyoe,  51  Cal.  543.) 
Cited  54  Cal.  628;  11  Mont.  405. 

193.  Findings  of  facts  must  be  within  the  is- 
sues, and  if  faicts  are  found  outside  the  issues, 
they  will  not  be  regarded.  (Marks  y.  Sayward, 
50  Cal.  58.) 

Cited  9  Mont.  107;  11  Mont.  405. 

194.  A  finding  is  useless  and  idle  unless  the 
facts  found  are  within  the  issues,  and  a  judg- 
ment based  upon  such  finding  cannot  be  sus- 
tained. (Morenhout  y.  Barron,  42  Cal.  501, 
cited  54  Cal.  628,  59  Cal.  693,  71  Cal.  563,  11 
Mont.  405, 14  Ney.  183;  Murdock  y.  Clarke, 
59  Cal.  683.) 

195.  A  finding  outside  of  the  issues  cannot 


form  an  element  in  determining  the  Judg- 
ment to  be  rendered.  (Yoaemite  Valley  etc 
Oommrs.  y.  Barnard,  98  Cal.  199.) 

196.  A  finding  by  the  court,  without  the  is- 
sues made,  is  unnecessary,  and  is  not  conclu- 
siye  on  the  parties  in  another  action  in  which 
the  question  upon  which  the  finding  waa 
made  is  in  issue.  (Phelan  y.  Gardner,  43 
Cal.  306.) 

197.  Findings  upon  issues  not  tendered  by 
the  pleadings  must  be  disregarded.  (Hall  y. 
Amott,  80  (Jal.  848.) 

198.  Finding  will  be  held  within  issues  if 
the  pleadings,  though  too  general  and  in- 
definite, might  includfe  the  matter  found,  and 
eyidence  was  receiyed  without  objection 
which  sustains  the  finding.  (0'Ck>nnell  y. 
Main  etc.  Hotel  Co.,  90  Cal.  515.) 

199.  Where  the  statute  of  limitations  is 
pleaded  hj  the  defendant  a  findine  as  to 
matter  which  takes  the  case  out  of  the  stat- 
ute is  within  the  issues.  (Hendy  y.  March,  75 
Cal.  666.) 

200.  Appellant  cannot  object  that  certain 
findings  are  unauthorised,  as  being  outside 
of  the  issues,  when  the  facts  found  are  alleged 
in  his  own  V>leading.  (Riyendde  etc  Co.  y. 
Jensen,  78  CSil.  550.) 

Findings  outside  of  issues.  See  Building 
Contracts,  60 ;  Mechanics'  liens,  409 ;  Streets, 
99. 

Outside  issues,  objection  first  raised  on  ap- 
peal.   See  Appeals,  XI,  14,  r. 

Findings  snould  follow  facts.  See  Insur- 
ance, 188. 

Payment,  findings  as  to  when  within  issues. 
See  Payment,  81. 

Appeal,  findings  outside  issues  how  pre- 
sented on.    See  Appeals,  VII,  14. 

4.  Contrary  to  Admioaiono  in  Ploadinga  or  Stipv^ 

fationo  of  PartioB. 

201.  Finding  of  fact  contradicting  admis- 
sions in  pleadmss  should  not  be  made,  for  the 
judgment  must  follow  the  latter.  (McDonald 
y.  Mountain  View  Homestead  Assn.,  51  Cal. 
210.) 

202.  Findinffs  contrary  to  admissions  of 
pleadings  will  not  support  judgment;  and 
the  judgment  is  i^ainst  law  m  so  far  as  it  ia 
against  such  admissions.  (Trayerso  y.  Tate, 
82  Cal.  170.) 

203.  Finding  which  negatiyes  the  existence 
of  a  fact  adb[iitted  by  the  pleadings  is  a  find- 
ing against  eyidence,  and  the  judgment  ren- 
deredthereon  is  erroneous.  (Silyey  y.  Neary, 
59  Cal.  97.) 

Cited  67  Cal.  601 ;  71  Cal.  119;  88  Cal.  226;  14 
Col.  532. 

204.  Judgment  based  upon  a  finding  against 
an  admission  in  the  pleadings,  or  contrary  to 
the  eyidence,  is  erroneous  and  will  be  re- 
yersed, unless  it  appears  that  the  judgment 
should  haye  been  the  same  if  the  objection- 
able finding  had  not  been  made.  (White  y. 
Douglass,  71  Cal.  115.) 

205.  It  is  error  in  the  court  to  find  in  fayor 
of  the  defendant  upon  an  allegation  of  the 
complaint  which  he  did  not  deny.  (Tracy  y. 
Craig,  55  Cal.  91.) 

206.  If  the  court  finds  contrary  to  the  facta 
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admitted  by  the  answer  the  finding  most  be 
dicrregarded.  (Bradbury  y.  Cronise,  46  Gal. 
287,  Gited  71  Gal.  119, 88  Gal.  226,  2  Mont.  509 ; 
Hill  y.  Den,  54  Gal.  6,  20,  cited  50  Gal.  90,  71 
Gah  119,  88  Gal.  226.) 

207.  The  faUnre  to  deny  a  material  allega- 
tion of  a  complaint  is  an  admission  thereof, 
and  a  finding  to  the  contrary  is  erroneous. 
(Gampe  y.  Lassen,  67  Gal.  189.) 

208.  Facts  admitted  bv  the  pleadings  should 
be  treated  as  found ;  ana,  if  the  court  finds  ad- 
yersely  to  the  admissions,  such  finding  should 
be  disregarded  in  determining  the  question 
whether  the  proper  conclusion  of  law  was 
drawn  from  the  facts  as  found  and  admitted 
hy  the  pleadings.    (i!;8tate  of  Doyle,  73  Gal. 

Gited  88  Gal.  226,  228 ;  90  Gal.  165,  328. 

200.  A  fact,  contained  in  the  findings  of  the 
court,  which  contradicts  the  admissions  of 
the  pleadings,  will  not  be  regarded;  and 
no  presumption  that  it  was  founded  upon 
competent  evidence  will  be  indulged.  (Bur- 
nett Y.  Steams,  33  Gal.  468.) 
Gited  41  Gal.  284;  59  Gal.  99;  71  Gal.  119;  76 

Gal.  441,  640;  76  Gal.  49;  88  Gal.  225;  9  Gol. 

202;  9  Ney.  258;  14  Key.  183. 

210.  A  finding,  in  an  action  of  partition, 
which  is  contrary  to  an  admission  made  by 
the  pleadings  as  to  the  plaintiff's  interest  in 
the  lands  in  question,  is  outside  the  issue  and 
erroneous,  and  a  judgment  based  thereon  will 
be  reversed.  (Reinhart  v.  Lugo,  75  Gal.  639.) 
Gited  86  Gal.  400;  88  Gal.  226. 

211.  Court  haying  found  for  |>laintiffj  a 
finding  that  B.,  one  of  the  plaintiffs,  acting 
for  himself  and  F.,  another  plaintiff,  pur- 
chased the  land  in  question,  is  not  contrary 
to  the  admissions  in  plaintins'  answer  to  de- 
fendants' cross-complaint.  In  this  case  the 
cross-complaint  averred  a  conveyance  to  B. 
and  F.,  which  the  answer  admitted.  The  an- 
swer further  averred  that  defendant  8.  and  F. 
and  B.  were  purchasers  for  fair  value  without 
notice,  and  that  plaintiffs  purchased  the 
property  in  question  by  deed  to  said  F.  and  B. 
(Fish  y.  Benson,  71  Gal.  428.) 

212.  In  an  action  to  recover  the  balance  of 
an  account  for  goods  sold  and  delivered  and 
work  and  labor  performed,  where  the  com- 
plaint sets  up  the  credit  and  debit  sides  of 
the  account,  and  alleges  that  the  defendant 
has  paid  a  specified  sum  thereon,  the  plain- 
tiff cannot  recover  unless  the  agreed  price  or 
value  of  the  goods  and  labor  exceeds  the 
amount  admitted  to  have  been  paid  in  the 
complaint,  which  admission  concludes  the 
plaintiff  when  not  put  in  issue  by  the  answer. 
and  findings  by  the  court  that  tne  goods  and 
labor  were  of  less  value  than  alleged,  and 
that  the  payments  were  not  so  large  aa  al- 
leged in  tne  complaint,  are  contrary  to  the 
aomisBions  of  the  pleadings,  and  cannot  sup- 
port a  judgment  for  the  plaintiff  for  a  balance 
found  to  be  due  him.  (Joshua  Hendy  Ma- 
chine Works  y.  Pacific  Gable  Gonstruction 
Go.,  99  Gal.  421.) 

213.  If  finding  of  fact  on  material  point  is 
eontniy  to  stipulation  of  the  parties  made  in 
the  course  of  tne  trial  as  a  substitute  for  evi- 
dence, a  new  trial  will  be  granted  on  the 
ground  that  the  finding  is  contrary  to  the  fact 


aa  stipulated,  and  therefore  unsupported  by 

the  evidence.    (Garpentier  y.  Small,  35  Gai. 

346.) 

Gited  40  Gal.  267. 

Variance  between  and  complaint.  See  Ap- 
peals, 2652,  et  seq. 

Findings  contrary  to  and  in  excess  of  alle- 
gations of  complaint.   See  Watercourses,  454. 

5.  Finding9  Mu9t  be  Supported  by  Evidence. 

214.  Judgment  based  on  finding  contrary 
to  evidence  is  erroneous,  and  will  be  reversed, 
unless  it  appears  that  the  iudgment  should 
have  been  tne  same  if  the  oojectionable  find- 
ing had  not  been  made.  (White  v.  Douglass, 
71  Gal.  115.) 

215.  It  is  not  error  of  law  that  evidence  is 
insufficient  to  justify  particular  finding  of 
fact.  There  is  no  distinction  in  this  respect 
between  the  verdict  of  a  jur^  and  a  finding  of 
the  court.    (Smith  y.  Ghristian,  47  Gal.  18.) 

216.  Where  findings  of  court  cover  all  is- 
sues made  by  pleadings  they  are  not  defect- 
ive within  the  meaning  of  the  one  hundred 
and  eightieth  section  of  the  Practice  Act, 
whether  supported  by  the  evidence  or  not. 
(Bice  y.  Inskeep,  84  (M.  224.) 

217.  The  action  was  tried  by  the  court 
without  a  jur^,  and  written  findings  were 
filed.  On  motion  for  a  new  trial  it  was  ob- 
jected that  some  of  the  findings  were  not  jus- 
tified by  the  evidence.  Held,  that  the  evi- 
dence was  sufficient,  and  that  the  objection 
could  not  be  sustained.  (Hayes  v.  Gampbell, 
63  Gal.  143.) 

218.  An  amount  found  to  have  been  ad- 
vanced to  the  mortgagor  for  a  particular  ob- 
ject cannot  be  upheld  if  the  nndine  is  not 
supported  bv  eviaence  pointed  directly  at  the 
object  for  wnich  the  court  finds  that  the  ad- 
vances were  made,  and  the  finding  will  be  or- 
dered to  be  corrected  by  the  court  below  to 
accord  with  the  proofs.  (Murdock  v.  Glark, 
90  Gal.  427.) 

219.  Where  findings  of  court  are  not  war- 
ranted by  evidence  a  new  trial  should  ibe 
granted.    (Bolton  v.  Stewart,  29  Gal.  615.) 

220.  Where  evidence  tending  in  some  de- 
gree to  establidi  value  of  plaintiff's  services 
was  admitted  as  competent,  after  objection, 
the  finding  that  there  was  no  proof  of  the 
value  of  the  services  was  calculated  to  operate 
a  surprise  on  the  plaintiff,  and  was  therefore 
erroneous.    (Hartson  v.  Hardin,  40  Gal.  264.) 

221.  Where  certain  findings  are  unsup- 
ported by  any  evidence,  as  contained  in  the 
settied  statement  on  a  motion  for  new  trial, 
on  the  ground  that  said  findings  are  against 
the  evidence,  held,  that  such  findings  should 
be  set  aside.  (Smith  y.  Athem,  34  Gal.  506. ) 
Gited  44  Gal.  16. 

222.  Where  a  finding  of  fact  was  supported 
by  the  testimony  of  only  one  witness,  and  his 
testimony,  besioes  being  open  to  suspicion  on 
other  grounds,  was  directly  contradicted  by 
the  stipulation  of  the  parties  attached  to  the 
statement,  held,  that  such  finding  was  against 
evidence.     (Walsh  y.  Hill,  41  Gal.  571. ) 

223.  The  fact  that  evidence  relied  upon  to 
sustain  a  finding  or  decision  of  the  court  was 
secondary  is  immaterial  where  it  was  not  ob- 
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Jected  to  and  no  exception  was  taken  or  re- 
served to  its  admission.  (Fincher  y.  Mal- 
colmson,  96  Cal.  88.) 

Findings  not  disturbed  where  evidence  con- 
flic  tins.    See  i>ost,  XI,  3. 

Findings  against  the  evidence.  See  Streets, 
712,  et  seq. 

Findings  against  evidence  in  locating 
boundary.    S^  Boundaries,  103. 

Appeal,  time  for,  to  present  question  of 
sufficiency  of  evidence.    See  Appeals,  lY,  8. 

Appeal,  insufficiency  of  evidence  to  sustain 
findings,  how  presented  on*  See  Appeals, 
VII,  10. 

Findings  against  evidence,  new  trial  for. 
See  New  Tri«a,  IV,  16,  a. 

XI.  Effect  of. 

/.  DefBctire,  Whether  MuUify  Judgment 

224.  Defective  findings,  or  the  absence  of 
findings,  do  not  render  a  judgment  a  nullity. 
They  only  constitute  grounds  for  reversal  on 
appeal,  but  not  for  attacking  the  judgment 
collaterally.     (Breeae  y.  Doyle,  19  Cal.  101.) 

225.  Although,  as  a  general  rule,  a  failure 
to  find  upon  material  issues  produces  a  mis- 
trial, and  renders  the  decision  asainst  law, 
yet  this  rule  is  applicable  only  wnere  a  find- 
injg  upon  the  omitted  issues  might  have  the 
ef^ct  to  countervail  or  destroy  the  effect  of 
the  other  findings ;  and  if  findings  are  made 
which  determine  issues  sufficient  to  uphold 
the  judement,  it  is  not  a  mistrial  or  against 
law  to  fail  or  omit  to  make  findings  upon 
other  issues  which,  if  made,  would  not  invali- 
date the  judgment.  (Brison  v.  Brison,  90 
Cal.  323. ) 

Cited  9  Utoh,  123. 

226.  The  variance  between  the  actual  find- 
ing and  the  averment  of  a  cross-complaint  .is 
immaterial  where  the  legal  result  is  the  same. 
(Davis  v.  Baugh,  59  Cal.  568.) 

227.  It  is  sufficient  to  say,  with  respect  to 
specifications  of  particulars  wherein  the  find- 
inss  failed  to  respond  to  issues,  that  the 
alleged  omissions  are  of  matters  which  are 
either  necessary  inferences  of  fact  from  facts 
which  are  found,  or  are  themselves  l^al  con- 
clusions, and  that  the  matters  found  which 
are  claimed  to  vary  from  the  averments  of  the 
pleadings  vary  only  in  an  immaterial  degree. 
(Davis  v.  Baugh,  69  Cal.  577.) 

Immaterial  errors  in.  See  Appeals,  XI, 
12,H'. 

£rror  in,  not  affecting  substantial  right. 
See  Sheriffs,  66. 

Failure  to  find  not  reviewed  where  result 
would  not  be  changed.    See  Appeals,  2018,  et 

seq. 

Insufficiency  against  party  not  api>ealing. 
See  Appeals,  2003. 

2,  Contradictory  or  Inconeiatent 

228.  Findings  should  be  reconciled  and 
harmonised  wherever  possible,  and  should 
not  be  declared  contradictory  except  where 
absolutely  necessary.  (Schultz  y.  McLean, 
93  Cal.  329.) 

229.  Judgment  based  upon  contradictory 
findings  is  a  decision  against  law,  for  which  a 


new  trial  may  be  had.     (Langan  y.  Langan. 
89  Cal.  186.) 

230.  No  judgment  can  properly  be  entered 
when  the  court  finds  both  tor  the  plaintiff  and 
the  defendant  on  a  material  issue.  (Reese  v. 
Corcoran,  52  Cal.  495.) 

Cited  78  Cal.  460. 

231.  Fact  that  findings  made  upon  issues 
not  tendered  by  the  pleadings  are  inconsist- 
ent with  each  other  is  not  ground  for  revers- 
ing the  judgment,  if  no  material  issues  are 
tendered  by  the  pleadings.  Findings  upon 
collateral  issues  as  to  probative  facts  may  be 
material  as  having  an  evidentiary  bearing 
upon  material  issues  tendered  by  the  plead- 
ings, but  cannot  be  material  if  no  such  ma- 
terial issues  are  tendered.  There  can  be  no 
substitution  of  oral  pleadings,  of  which  there 
is  no  record,  for  the  written  allegations  of  thd 
parties.  (Bulwer  etc.  Co.  v.  Standard  etc. 
Co.,  83  Cal.  589.) 

Contradictions  in,  construction  of.  See 
ante,  9. 

232.  If  a  discrepancy  exists  between  a  gen- 
eral finding  and  the  more  specific  findings  of 
particular  facts,  the  specific  findings  must 
control.  (Hidden  v.  Jordan,  28  Cal.  901,  cited 
47  Cal.  382,  73  Cal.  294, 10  Nev.  248;  Warder 
y.  Enslen,  73  Cal.  291.) 

233.  A  special  finding,  showing  that  part  of 
the  damages  consisted  of  special  damages  not 
pleaded,  will  control  a  general  finding  of  dam- 
ages in  an  aggr^ate  sum.  (Smitn  y.  Loe 
Angeles  etc.  By.  (>>.,  98  Cal.  210. ) 

234.  When  a  general  finding  of  fact  is 
drawn  as  a  conclusion  of  fact  from  special 
findings  of  fact  which  precede  it,  and  which 
are  inconsistent  with  the  general  conclusion 
of  fact,  the  special  findings  will  control  the 
genem  finding,  and  a  judgment  supported  by 
the  general  finding,  but  not  by  the  special 
findings,  will  be  reversed  upon  appeal,  as  not 
being  supported  by  the  findings.  (Geer  y. 
Sibley,  83  Cal.  1.) 

Special  control  general.  See  Offices  and 
Officers,  100. 

Confiict  between  general  and  particular. 
See  Streets,  711. 

235.  Where  the  ultimate  facts  in  issue  are 
found  by  the  court,  a  contradictory  finding  as 
to  a  probative  fact  involved  therein  has  no 
effect.    (Lucas  v.  Richardson,  68  Cal.  618.) 

236.  If  the  court  makes  a  finding  of  the 
ultimate  ^cts,  and  also  makes  additional 
findings  of  probative  foots,  which  are  not 
shown  to  be  the  only  probative  facts  estab- 
lished by  the  evidence,  and  which  may  have 
coexisted  with  the  ultimate  facts  found,  and 
judgment  is  rendered  in  accordance  with  the 
ultimate  facts  found,  the  judgment  cannot  be 
attacked  on  the  ground  that  the  first  findings 
are  not  true  because  contradicted  by  the  pro- 
bative facts.  (Smith  y.  Acker,  62  Cal.  217.) 
Cited  68  Cal.  530,  535 ;  80  Cal.  368 ;  90  Cal.  74. 

237.  When  the  ultimate  fact  is  found,  nd 
finding  of  probative  facts  which  may  tend  to 
establish  uiat  the  ultimate  fact  was  found 
against  the  evidence  can  overcome  the  finding 
of  the  ultimate  fact.  (Smith  v.  Acker,  52  Cal. 
217.) 

23^.  Where  ultimate  facts  are  found  whidi 


FINDINGS,  XI,  2-4. 


1295 


support  the  judgment,  no  findine  of  probatiye 
facts,  which  may  tend  to  establish  that  the 
ultimate  acts  were  found  against  the  evidence, 
can  overcome  the  finding  of  the  ultimate 
facto .    (GUI  V.  Driver,  90  Cal.  72. ) 

239.  When  an  ultimate  fact  is  found,  and 
prolcNAtive  facts  are  also  found  which  are  not 
necessarily  inconsistent  with  the  ultimate 
fact,  the  finding  as  to  the  ultimate  fact  is 
conclusive,  and  judgment  must  be  rendered 
in  accordance  with  it.  (Barrante  v.  Garratt, 
fiO  Cal.  112.) 

Contradictory,  findings  are  not,  when.  See 
Assignments  of  Contracts,  112;  Assumpsit, 
64. 

Contradictorv  as  to  overflow  from  canal. 
See  Appeals,  2660. 

Immaterial  conflict.    See  Highways,  99. 

Conflict  between  immaterial  findings.  See 
Husband  and  Wife,  146. 

Erroneous,  defective,  uncertain,  or  contra- 
dictorv findings.     See  Appeals,  XL  23,  f. 

Finaings,  clerical  error  in.  See  Ejectment, 
529. 

Findings  contrary  to  verdict.  See  Verdict, 
79. 

3.  Conefu8i¥0nB$9  of, 

240.  When  jury  has  been  waived  by  the 
parties,  and  the  court  find  the  facts,  the  facts 
80  found  have  the  same  legal  effect  as  if  found 
l^  a  jury,  and,  not  being  the  subject  of  re- 
view in  tnis  court,  are  therefore  conclusive. 
(VTheeler  v.  Hays,  8  Cal.  284.) 

Cited  18  Cal.  449. 

241.  On  the  trial  of  this  action  special  find- 
ings were  waived,  and  the  court  found  gen- 
erally in  favor  of  the  plaintiffs  and  rendered 
judgment  accordingly.  On  motion  for  a  new 
triiu  the  finding  was  attacked  as  being  con- 
trary to  the  eviaence  in  certain  particulars, 
but  the  evidence  was  substantially  conflict- 
ing. Held,  that  the  finding  implied  the  ex- 
istence of  every  fact  necessary  to  support  tiie 
judgment,  and  that,  in  view  of  the  conflict  in 
the  evidence,  the  finding  could  not  be  dis- 
turbed.   (Cole  V.  Bacon,  63  Cal.  571. ) 

242.  The  amlication  of  the  rule  that  find- 
ings of  fact  will  not  be  disturbed  on  appeal 
when  there  is  a  manifest  oonfiict  in  the  evi- 
dence, depends  in  no  measure  upon  the  quesr 
tion  whether  any  of  the  witnesses  are  inter- 
ested in  the  event  of  the  suit.  The  credit  to 
be  given  to  their  testimony,  however  at- 
tacked, must  be  determined  in  the  court  be- 
low.   (Putnam  v.  Lamphier,  36  Cal.  151.) 

ConclusiTeness  of.  See  Fraudulent  Con- 
Tmmoes,  120. 

Findings  as  to  notice  of  sale,  conclu- 
siveneaB.  See  Estates  of  Deceased  Persons, 
415. 

Kndings  as  to  mistake  is  conclusive  where 
evidence  conflicting.    See  Contracts,  65. 

Equity,  findings  in  are  not  conclusive.  See 
Appeals,  2624. 

Conclusions  of  law,  conclusiveness  of  on 
certiorari.    See  Wills,  51. 

Conclusiveness  of  on  appeal.    See  Appeals, 

ZI,  23,  b. 

Judgment  and  findings  in  former  action  as 
evidence.    See  Evidence,  249. 


4.  Construction  of  and  Proaumptiono  as  to, 

243.  All  the  findings  must  be  construed  to- 
gether.   (Polack  V.  McGrath,  38  Cal.  666.) 
Cited  72  Cal.  604;  90  Cal.  235. 

244.  Where  there  are  several  findings  of 
fact,  and  a  question  arises  as  to  their  con- 
struction, they  must  be  read  together  for  the 
purpose  of  ascertaining  the  precise  shade  of 
meaning  intended.  (Kimbau  v.  Lohmas,  31 
Cal.  154.) 

Cited  72  Cal.  604 ;  90  Cal.  235 ;  4  Mont.  463 ; 
10  Nev.  248. 

245.  The  findings  of  a  court  cannot  be  alto- 
gether detached  from  each  other  and  con- 
sidered separately.  If  a  particular  findine  be 
doubtful  or  obscure,  reference  may  be  had  to 
the  others  to  ascertain  its  true  meaning. 
(Millard  v.  Hathaway,  27  Cal.  119.) 

Cited  72  Cal.  604;  90  Cal.  235;  10  Nev.  248. 

246.  The  findings  must  be  read  as  a  whole 
and  not  merely  according  to  their  numerical 
division;  and  if  a  fact  found  may  be  sus- 
tained by  the  evidence  in  the  case,  it  must  be 
referred  to  such  evidence  for  their  support, 
and  not  limited  to  the  immediate  connection 
in  which  it  is  placed  in  the  findings,  unless 
the  language  in  which  it  is  expressed  compels 
such  limitation.  (Winterbum  v.  Chambers, 
91  Cal.  170.) 

247.  Findinffs  cannot  be  detached  from 
each  other  and  considered  j[>iecemeal ;  it  is  suf- 
ficient if  the  truth  or  falsity  of  each  material 
allegation  denied  can  be  demonstrated  from 
the  findings.    (Mott  v.  Ewing,  90  Cal.  231.) 

Findings  should  be  harmonized  if  possible. 
See  ante,  228. 

248.  Finding  which  describes  certain  prop- 
erty as  '*  the  property  in  question"  may  be 
reaid  with  ana  explained  by  an  exhibit  at- 
tached to  the  cross-complaint  containing  a  de- 
scription of  the  property.  (CJolton  etc.  Co.  v. 
Baynor,  57  Cal.  588.) 

249.  Findings  are  to  receive  such  construc- 
tion as  will  uphold  rather  than  defeat  the 
judgment  thereon,  and  whenever,  from  the 
facts  found  by  it,  other  facts  may  be  inferred 
which  will  support  the  judgment,  such  infer- 
ence will  be  deemed  to  have  been  made  by 
the  trial  court,  and  upon  an  appeal  from  that 
judgment  the  appellate  court  will  not  draw 
from  those  facts  any  inference  of  fact  con- 
trary to  that  which  may  have  been  drawn  by 
the  trial  court  for  the  purpose  of  rendering 
such  judgment.  (Breese  v.  Brooks,  97  Cai. 
72.) 

250.  The  findings  of  the  court  upon  m  second 
trial,  after  the  decision  of  this  court  upon  a 
former  appeal,  must  be  deemed  to  have  been 
made  in  the  light  of  that  decision  as  to  what 
was  essential  to  a  recovery  bv  the  plaintiffs, 
and  its  failure  to  find  from  toe  eviaence  the 
facts  then  declared  to  be  essential  to  such  re- 
covery, as  well  as  its  own  construction  of  its 
findinffs,  made  by  rendering  judgment  for  the 
defendants,  must  be  regarded  as  its  own  con- 
clusion that  the  evidence  was  inauflScient  to 
justify  such  findings  as  under  the  former 
opinion  of  this  court  would  authorize  a  de- 
cision in  favor  of  plaintiffs.  (Breese  v. 
Brooks,  97  Cal.  72.) 

251.  Finding  of  probative  fact  which  might 
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tend  to  prove  allegation  in  the  complaint  is 
not  a  finding  of  the  truth  of  the  allegation,  if 
the  evidence  is  not  in  the  record,  and  there 
might  have  been  evidence  which  is  not  in  the 
record  to  overc(Hne  the  presumption  arisins 
from  the  finding.  (Glascock  v.  Ashman,  52 
Gal.  420.) 

252.  A  finding  that  an  action  was  com- 
menced, and  that  a  judgment  theroin  waa 
duly  given  and  made,  includes  a  finding  of  all 
the  facts  necessary  to  give  the  court  jurisdic- 
tion.   (Whetmore  v.  Kupe,  65  Gal.  237.) 

253.  A  finding  that  K.  and  wife  conveyed 
the  premises  necessarily  includes  a  finding  of 
an  acknowledgment  and  of  ever^  fact  essen- 
tial to  such  conveyance;  hence  it  is  error  to 
grant  a  new  trial  on  the  ground  that  such 
deed  had  not  been  acknowledged,  the  find- 
ing that  it  had  conveved  the  promises  not 
having  been  attacked  by  the  moving  parties 
in  their  specifications  oi  errors  on  motion  for 
new  trial.    (Lewis  v.  Kelton,  58  Gal.  303.) 

254.  A  findine  that  the  indorsement  and 
delivery  of  a  policy  of  life  insurance  were 
''not  solely  in  consideration  of  a  pre-existing 
debt,  but  chiefly  as  a  gift, "  is,  in  effect,  a  find- 
ing that  there  was  a  valuable  consideration 
which  was,  however,  in  the  opinion  of  the 
court,  inadequate.  (Jamison  v.  King,  50  Gal. 
132.) 
Gited  54  Gal.  630;  82  Gal.  188. 

255.  In  an  action  against  two  defendants 
jointly  to  recover  for  moneys  loaned  and  ad- 
vanced to  them,  where  one  of  the  defendants, 
answering  separately,  denies  specifically  each 
allegation  of  the  complaint,  so  far  as  applying 
to  such  defendant  individually  or  jointly 
with  the  codefendant,  and  the  codefendant. 
in  a  separate  answer,  admits  his  individual 
indebtedness  to  the  plaintiff,  and  denies  each 
allegation  so  far  as  applicable  to  the  defend- 
ants, findings  to  the  effect  that  the  defend- 
ants were  not  indebted  to  the  plaintiff  for 
moneys  loaned  and  advanced  by  the  plaintiff 
to  the  defendants  must  be  construed  to  mean 
merely  that  the  defendants  were  not  jointly 
indebted,  and  not  as  nM;utivin^  the  indi- 
vidual liability  conclusively  admitted  by  the 
pleadings.    (Gruhn  v.  Stanley,  92  Gal.  86.) 

256.  Gn  a  review  of  the  findings,  held,  that 
from  the  findings  it  sufficiently  appears  that 
the  plaintiff  paid  to  A.  the  five  thousand  dol- 
lars stipulated  to  be  paid  as  the  consideration 
for  the  conveyance  from  the  latter  to  the  for- 
mer, as  averred  in  the  complaint,  and  that 
the  plaintiff  succeeded  to  the  rights  acquired 
by  A.  under  the  conveyance  of  January  2, 
1867.    (Heinlen  v.  Martin,  53  Gal.  321.) 

257.  Fact  not  disclosed  by  findings  or  made 
to  appear  in  record  must  be  taken  not  to 
have  existed.  (West  Goast  Lumber  C!o.  v. 
Newkirk,  80  Gal.  275.) 

C!onstruction  of.  See  ante,  173;  Appeals, 
XL  23,  a. 

Special  and  general.    See  Appeals,  2658. 

Probative  facts  not  considered  where  ulti- 
mate facts  admitted.    See  Appeals,  2615. 

Ck)rrect  as  a  whole.    See  Watercourses,  329. 

258.  If  the  findings  of  fact  are  defective  on 
any  material  point,  and  are  not  excepted  to, 
it  will  be  presumed  that  the  court  found  on 


those  points  asainst  the  losing  party.    (Gar- 
pentier  v.  Small,  85  Gal.  346.) 
Gited  38  Gal.  421. 

260.  Where  there  is  no  issue  tendered  in 
the  pleadings  upon  a  material  matter  the 
court  or  jury  will  not  be  presumed  to  have 
found  on  such  matter.  (Gifford  v.  Garvill, 
29  Gal.  580.) 

260.  If  the  court  does  not  draw  up  a  written 
findin^l  of  all  the  facts  put  in  issue,  and  no 
exception  is  taken  for  want  of  a  finding,  the 
presumption  is  that  those  facts  neoessanr  to 
sustain  the  judgment  and  not  contained  in 
the  findinss  were  found  In^  tbe  court. 
(James  v.  Williams,  31  Gal.  211.) 

Gited  41  Gal.  99;  42  Gal.  617;  9  Nev.  264. 

Presumption  that  finding  based  on  sufii- 
cient  evidence  not  indulged,  when.  See  ante, 
209. 

Presumption  of  sufildency  of  evidence  to 
sustain.    See  Appeals,  XI,  24,  g. 

AppoU,  presum^ons  in  regud  to  fiwHlngif 
on.    bee  Appeals,  Al,  24,  q. 

XU.  lBpUe4  FiBttBgs. 

261.  If  finding  state  that  the  ''foregoing 
are  all  the  facts  in  the  case,"  there  is  no  room 
for  implied  findings.  (Schwarts  v.  Skinner, 
47  Gal.  S.) 

262.  No  facts  in  issue  will  be  presumed  to 
have  been  proved  or  found  except  those  which 
are  found.    (Majors  v.  Gowell,  51  Gal.  478.) 

Exception  to.    See  ante,  41,  42. 

Inferring  ultimate  facto  from  probative 
facto.    See  ante,  YIIL  3. 

Implied  findings.    See  Appeals,  XI,  24,  q. 

Implied,  insufficiency  of  evidence  to  sus- 
tain.   See  New  Trial,  139. 

Supplying  omitted  findings.  See  Appeal^, 
XI,  a,  g. 

Fonss. 

1.  Fines  properly  imposed  in  court  of  ni»yar 
or  recorder  of  a  cit]^,  or  before  any  municipal 
officer  of  a  corporation,  must  be  paid  into  tiie 
treasury  of  the  city  or  other  coiXK>ratioa« 
(People  V.  Sacramento,  6  Gal.  422.) 

2.  There  is  no  stotute  which  alters  the  role 
as  to  the  city  of  Sacramento.  (People  v. 
Sacramento,  6  Gal.  422.) 

8.  Fines  and  forfeitures  imposed  and  col- 
lected by  justices  of  the  peace  of  city  of  Los 
Angeles,  whether  imposed  for  a  violation  of 
the  laws  of  the  stote,  or  of  the  ordinances  of 
the  city,  should,  after  deducting  the  costo  and 
fees  of  the  officers,  be  paid  into  the  county 
treasury.  (Gounty  of  Los  Angeles  v.  Gity  of 
Los  Angeles,  65  Gal.  476.) 

4.  The  county  of  Los  Angeles  may  maintain 
an  action  against  the  dty  of  Los  Angeles  to 
recover  the  amount  of  any  such  fines  and 
forfeitures  paid  into  the  citvtreasurv.  (Gountv 
of  Los  Angeles  v.  Gity  of  Los  Angeles,  65  Gaf. 
476.) 

Actions  for,  jurisdictions  over.  See  Justices 
of  the  Peace,  IV,  5,  d. 

Appellato  jurisdiction  over  cases  involving 
validity  of.    See  Appeals,  I,  S,  i. 

Assault  with  deadly  weapon,  fine  for.  See 
Griminal  Law.  1325. 
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DiBpositioii  of  fines  for  yiolation  of  game 
IswB.    See  Game  Laws. 

Daty  of  treasurer  in  relation  to.  See  Home 
lor  Inebriates. 

Payment  to  Home  for  Inebriates.  See 
Home  for  Inebriates. 

Imprisonment  for  nonpayment  of.  See 
Criminal  Law,  XVIII,  19,  b,  L;  Jurisdiction 
164,  Ordinances,  138,  et  seq. 

Usurpation  of  office,  fine  for.  See  Quo 
Warranto,  9. 

Juxisdiction  of  police  court  in  action  to  re- 
coyer.    See  Jurisdiction,  157. 

FIBE. 

See  ExploaiTes ;  Fire  Commissioners. 

Arson.    See  Criminal  Law,  XXI,  4. 

Conflagration,  destruction  of  property  to 
stop.    S^  Eminent  Domain,  XII. 

Conflsi^ration,  liability  of  municipality  for 
destruction  of  property  to  prevent.  See 
Municipal  Corporations,  XIII,  4. 

Injury  from  or  loss  by.  See  Landlord  and 
Tenant,  VIII,  8;  Negligence,  III,  7. 

Innkeepers,  liability  of  for.  See  Inns,  21, 
etseq. 

Limitation  of  actions  for  buminff  of  build- 
ings.   See  Statute  of  Limitations,  vl,  11. 

Action  for  loss  by  fire.  See  Warehousemen, 
1,  et  seq. 

Burden  of  proof  on  loss  by  fire.  See  Com- 
mon Carriers,  47 ;  Warehousemen,  2. 

Loss  of  building  by  fire  before  completion, 
effect  of.    See  Buuding  Contracts,  U,  4. 

Negligent  setting  of  damages.  Sae  Dam- 
ages, V,  5. 

No  action  lies  for  erecting  frame  dwelling  in 
absence  of  fire  ordinance.    See  Actions. 

Ordinance  regulating  fire  limits.  See  Ordi- 
nances, lY,  7,  k. 

Railroad,  injuries  from  fire,  caused  by. 
See  RaUroads,  YIU,  7. 

Warehouse,  destruction  of  goods  in  by.  See 
Common  Carriers,  33. 

Water  company,  duty  of  to  furnish  water 
free  in  case  of  fiire.    See  Water  Companies, 

n. 

1.  Under  section  884  of  the  Penal  Code, 
which  proYides  that  "  every  person  who  will- 
fully or  neeligently  sets  on  nre,  or  causes  or 
procures  to  be  set  on  fire,  any  woods,  prairies, 
grasses,  or  grain  on  any  lands^  is  guilty  of  a 
misdemeanor,"  the  word  ''  willfully"  means 
with  evil  intent,  legal  malice,  or  bad  purpose, 
and  mere  proof  of  startiuff  a  fire  on  one's  own 
land  which  spreads  to  the  land  of  another, 
without  proof  of  evil  intent,  or  of  negligence, 
does  not  show  an  unlawfi]d  act  under  that 
section.  (Galyin  y.  Gualala  Mill  Co.,  08  Cal. 
268.) 

2.  The  act  of  February  13, 1802,  making  it 
onlawfid  willfnUy  and  deliberatety  to  set  mes 
in  the  woods,  relates  only  to  public  lands, 
and  is  penal  in  its  nature,  requinnsf  proof  that 
the  fire  was  started  willfully  and  aeiiberately 
to  show  an  unlawful  act.  (Qalvin  y.  Gualala 
Mill  Co.,  08  Cal.  268.) 

FIBE  COMKISSIOirEBS. 

'  Ocmferring  power  of  appointment  on  board 
o!  underwriters.    See  Offices  and  Officers,  26. 
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Mandamus  to  compel  admittance  to  office*  * 
See  Mandamus,  50. 

FIRE  DEPARTMENT, 

San  Francisco,  fire  department  of.  See  San 
Francisco,  VI. 

San  Francisco,  liability  for  negligence  of 
members.    See  San  Francisco,  VI. 

Liability  of  city  for  negligence  of  officers. 
See  Municipal  Corporations,  169. 

Act  for  firemen's  relief  fund  is  void.  See 
Insurance,  246,  et  seq. 

1.  The  act  of  March  28, 1878,  makes  the  fire 
department  a  distinct  branch  of  the  city  gov- 
emmentj  represented  bv  the  board  of  fire 
commissioners,  and  the  Doard  of  supervisors, 
which  represents  another  of  the  departments 
into  which  the  government  of  the  dtj  and 
county  is  distributed,  has  no  authority  to 
reorganize  or  overthrow  the  board  of  fire 
commissioners.  (People  ex  rel.  Wilshire  v. 
Newman,  96  Cal.  605.) 

2.  Under  the  act  of  March  28. 1878,  if  still 
in  force,  the  governor  has  no  power  to  appoint 
a  fire  commissioner  to  succeea  one  whose  term 
has  expired  under  appointment  of  the  judge 
of  the  county  court  or  of  the  municipal  crim- 
inal court,  whose  appointinf|[  functions  were 
supersedea  by  the  constitution  of  1879,  and 
not  vested  in  any  other  person  or  tribunal, 
but  the  officer  so  appointed  holds  over,  under 
the  terms  of  the  act,  until  his  successor  is  ap- 
pointed and  qualified.  (People  ex  reL  Par- 
sons V.  Edwards,  93  Cal.  153.) 

Cited  96  Cal.  606. 

8.  The  effect  of  the  constitution  in  repealing 
part  of  the  provisions  of  the  act  of  March  28, 
1878,  declaring  how  and  by  whom  two  of  the 
fire  commissioners  should  be  appointed,  did 
not  necessarily  destroy  the  two  offices,  nor 
effect  the  destruction  of  the  board  of  police 
commissioners,  nor  affect  the  validly  of  the 
act,  but  the  incumbents  of  the  two  offices  con- 
tinued to  hold  over  after  the  appointing  power 
was  abolished.  (People  ex  rel.  Wilshire  v. 
Newman,  96  Cal.  605.) 

4.  Where  a  chief  of  the  fire  department  of  a 
city  has  no  right  or  authority  except  such  as 
he  has  acquirea  under  the  ordinances  of  the 
dty,  he  may  be  removed  or  superseded  by  the 
action  of  its  legislative  body.  (Higgins  v. 
Cole,  100  Cal.  260.) 

5.  Where  a  lawful  ordinance  of  a  city  pro- 
vided that  the  chief  of  the  fire  department 
should  be  appointed  to  hold  office  for  one 
year,  or  until  his  successor  should  be  ap- 

Sointed  and  qualified,  it  must  be  construed  as 
eclaring  only  that  the  term  of  office  shall 
continue  until  his  successor  is  elected  and 
qualified,  and  not  necessarily  for  a  full  year; 
and,  under  a  statute  providmg  that  the  city 
trustees  may  appoint  and  remove  such  sub- 
ordinate officers  as  they  may  deem  proper, 
their  risht  of  removal  cannot  be  limited  by 
such  ordinance,  and  the  term  of  office  of  the 
chief  of  the  fire  department  not  being  fixed 
by  the  constitution  nor  declared  bv  law  must 
be  held  to  continue  only  during  tne  pleasure 
of  the  appointing  power,  by  virtue  of  section 
16  of  article  XX  of  the  state  constitution. 
(Higgins  y.  Cole,  100  Cal.  260.) 
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HBE  imURANCE« 

See  Insuranoe, 

FIBMS. 

See  Partnership. 

FIB8T  INSTANCE. 

Coori  of,  jurifldiction  of.    See  Jurisdiction. 

XI,  7. 

FISCiX  TEAR. 

See  Taxation,  V,  6. 
Immaterial  variance.    See  Taxation,  498. 

USHEBT. 

See  Watercourses,  VL 

FIXTURES. 

I.  DeflBitien  mad  Nature  of. 
II.  What  are. 

1.  GfeneraUy, 

2.  Buildings  or  Names  of  BuHdingi. 

8.  Engines,  Boilers,  Manufacturing  Imr 
plements, 

4.  Fences;  Personalty  Affixed  to  FMic 

Land* 

5.  Conveyance    of  or  Agreement  Conr 

cemtng;  Construction  and  Effect  of. 
m.  Rule  as  Between  Persons  in  Partlen- 
lar  Relations. 

1.  Vendor  and  Vendee;  Mortgagor  and 

Mortgagee. 

2.  Landlord  and'  Tenant;    Herein  of 

Tenant* s  Right  of  Removal. 

IT.  Wronir^il   Sereraneei    Effeet  of,  and 
Remedj  for. 

I.  Definition  and  Natnre  of. 

1.  A  fixture  is  an  article  of  a  personal 
nature  annexed  to  the  freehold.  (Merritt  y. 
Judd,  14  Cal.  59.) 

Cited  48  Cal.  164 ;  58  Cal.  181 ;  63  Cal.  110;  15 
Col.  32;  6  Nev.  248;  7  Nev.  42. 

2.  A  general  deed  of  mortgage,  or  bargain 
and  sale,  passes  the  fixtures  as  part  of  Uie 
freehold.    (Merritt  y.  Judd,  14  CaL  59.) 

n.  What  are. 

/.  Oenerally. 

8.  General  rule  of  law  is  that  whatever  is 
once  annexed  to  the  freehold  becomes  parcel 
thereof,  and  passes  with  the  conveyance  of 
the  estate.  Though  the  rule  has  been  in 
modem  times  greatly  relaxed,  as  between 
landlord  and  tenant,  m  relation  to  the  things 
affixed  for  the  purposes  of  trade  and  manu- 
£Eicture,  and  idso  in  relation  to  articles  put  up 
for  ornament  or  domestic  use,  it  remains  in 
full  force  as  between  vendor  and  vendee. 
(Sands  v.  Pfeiffer,  10  Cal.  268.) 
Cited  48  Oal.  164 ;  58  Cal.  131. 

4.  Personal  property  annexed  to  realty  stiU 
retains  its  character  as  such  if  the  parties  so 
intended  in  annexing  it,  unless  it  has  become 
so  absorbed  or  mersed  into  the  realty  that  its 
identity  as  personal  proi>erty  is  lost,  as  where 
it  cannot  be  removed  without  practically  de- 
stroying it,  or  where  it  is  essential  to  the  sup- 


port of  that  to  which  it  is  attadied*  (Hendy 
V.  Dinkerhoff,  57  Cal.  8.) 

Wharf  built  by  lessee  extending  into  tide- 
water is  not  a  fixture.    See  Wharves,  III. 

Monument  in  public  i>ark  is.  See  Mechan- 
ics' Liens,  122. 

2.  Buildings  or  Mamee  of  BuildmgMm 

5.  Whether,  in  any  case,  buildings  that  are 
placed  upon  land  become  fixtures,  is  a  quea- 
lion  of  fact  to  be  determined  upon  the  evidence 
of  that  particular  case.  The  mere  erection  of 
a  buildmg  upon  land  does  not  necessarily 
make  it  a  fixture*  (Bliller  v.  Waddinghamt 
91  Cal.  877.) 

Cited  100  Cal.  7. 

6.  A  building  erected  by  a  lumber  company 
on  ground  leased  for  a  lumber-yard,  for  use  as 
a  lumber  office,  and  a  place  for  its  employees 
to  sleep,  which  rests  upon  short  posts  or  un- 
derpinning on  top  of  sills  laid  upon  the  ground, 
and  bridges  built  across  a  zan  ja  for  the  purpose 
of  giving  access  to  the  yard,  which  consist  of 
strmgers  with  planks  nailed  to  them,  consti- 
tute trade  fixtures  within  the  meaning  of  sec- 
tion 1019  of  the  Civil  Code,  and  as  such  are 
removable  by  the  tenant  from  the  leased 
premises  at  any  time  during  the  term.  (Se- 
curity Loan  &  Trust  Co.  v.  Willamette  Steam 
Mills  L.  &  M.  Co.,  99  Cal.  686.) 

7.  Strictness  of  earlier  rule  requiring  struc- 
ture to  be  attached  to  the  soil,  in  order  to  be- 
come a  fixture,  is  being  relaxed  in  this  country. 
(Hawes  v.  Lathrop,  38  Cal.  498.) 

8.  Addition  to  house  already  existing  is  not 
personal  property,  but  becomes,  like  the 
house  to  which  it  is  attached,  a  part  of  the 
realty.    (Hawes  v.  Lathrop,  88  Cal.  498.) 

9.  A  building  set  upon  blocks  resting  on 
ground  is  personal  property,  and  replevin  lies 
to  recover  it.  (Pennybecker  y.  McDougal,  4S 
Cal.  161.) 

Cited  91  CaL  879. 

10.  D.  purchased  a  lot  of  land  at  sheriffs 
sale  on  execution,  and  entered  into  possession 
and  erected  certain  buildings  thereon,  (hk 
the  twenty-fifth  day  of  May,  1858,  D.  removed 
the  buildings.  On  the  same  day  the  buildings 
were  removed  the  defendants  in  execution 
sold  the  premises  to  T.,  and  a  day  or  two  after, 
T.  redeemed  the  lot  from  the  sale,  and  then 
brought  suit  against  D.  to  recover  the  value  of 
the  buildings.  Held,  that  as  there  was  no 
evidence  that  the  buildings  were  attached  to 
the  soU,  T.  cannot  recover.  (Tyler  v.  Decker, 
10  Cal.  485.) 

Cited  48  Cal.  164;  18  Or.  160. 

11.  Li  an  action  to  recover  the  value  of  a 
dwelling-house  and  bam  erected  bv  a  tenant 
on  leased  premises  it  appeared  tnat  there 
were  several  successive  leases,  and  that  the 
buildings  were  erected  during  the  first  lease 
and  remained  ui>on  the  land  when  the  subse- 
quent leases  were  executed.  No  provision  for 
tneir  removal  was  contained  in  either  of  the 
leases,  nor  were  they  referred  to  except  in  a 
covenant  on  the  part  of  the  tenant  as  set  forth 
in  the  opinion  of  the  court.  The  complaint 
alleged  that  the  buildings  were  the  personal 
propertv  of  the  plaintiff,  and  that  tiie  defend- 
ant had  taken  possession  oi  them  and  pre* 
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Tented  their  removal.  On  the  trial  of  the 
ease  the  plaintiff  produced  a  conveyance  from 
the  tenant  as  eviaence  of  his  title.  The  con* 
Teyanoe  was  executed  during  the  term  created 
by  the  last  lease.  Afterwards,  and  before  the 
expiration  of  the  term,  the  landlord  conveyed 
the  premises  to  Charles  Crocker.  The  defend- 
ant was  the  agent  of  Crocker,  and  the  facts 
relied  on  as  proofs  of  a  conversion  by  the  for- 
mer occuirea  after  the  conveyance  to  the  lat- 
ter. Held ,  that  the  plaintiff  could  not  recover ; 
that  the  buildings  were  a  part  of  the  realty, 
and  not  personal  property ;  and  that  the  evi- 
dence failed  to  estabhsh  any  right  on  his  part 
to  remove  them.  (Marks  v.  Kyan,  G3  Cal. 
107.) 
Cited  11  Mont.  164. 

12.  Severance  and  removal  of  house  from 
freehold  clumges  character  of  the  house  from 
real  to  personu  property,  whether  the  sever- 
ance is  oy  the  act  of  God  or  of  man.  (Buck- 
out  v.  Swift,  27  Cal.  4St^)  9^^ 

Buildings.    See  Buildings. 

Building  erected  by  tenant.  See  Mechanics' 
Liens,  129,  et  seq. 

Buildings  and  improvements  of  tenant,  re- 
moval d  and  appraisement.  See  Landlord 
and  Tenant,  XITT,  4. 

18.  A  tenant,  by  giving  a  particular  name 
to  a  building,  as  a  sign  of  the  hotel  business, 
for  which  he  uses  it,  does  not  thereby  make 
the  name  a  fixture  of  the  building,  and  the 
property  of  the  landlord  upon  the  expiration 
of  we  lease.  (Woodward  v.  Lazar,  21  Cal. 
448.) 

9,  Engine;  BoihrB,  Manufacturing  ImphmBnU, 

14.  An  engine  resting  upon  and  fastened 
by  bolts  and  nuts  to  timbers  which  are  im- 
bedd^  in  the  soil  is  a  part  of  the  realty. 
(McKieman  v.  Hesse,  51  Cal.  594.) 

15.  An  enjgine,  boiler,  and  machinerv  for  a 
flouring-mill,  erected  by  a  lessee  on  tne  de- 
mised premises,  and  securely  attached  thereto 
by  bolts  and  screws,  are  fixtures  as  between 
hun  and  his  attaching  creditors,  notwith- 
standing an  agreement  between  the  lessor  and 
leasee  that  the  latter  should  be  at  liberty  to 
remove  the  machinery  upon  the  expiration  of 
the  lease.    (McNally  v.  Connolly,  70  Cal.  8.) 

16.  A  steam  boUer  secured  by  trestlework 
imbedded  in  the  soil  and  resting  on  and  sur^ 
rounded  bv  mason-work  of  stone  and  mortar 
built  on  the  ground,  is  a  part  of  the  realty. 
(McKieman  v.  Hesse,  51  Cal.  594.) 

17.  The  en^ne  and  boilers,  etc.,  used  in  a 
fionr-mill,  beins  permanently  fastened  to  the 
mill,  which  had  its  foundation  in  the  ground, 
held,  to  be  fixtures  covered  by  a  mortgage 
upon  the  premises,  though  put  up  after  the 
execution  of  the  mortgage,  and  held  to  pass  to 
the  purchaser  of  the  mortgaged  premises  un- 
der a  decree  of  foreclosure*  (JSanos  v.  Pfeiffer, 
10  Cal.  258.) 

Cited  22  Gal.  631;  23  Cal.  217;  28  Gal.  208;  9 
Mont.  107. 

18.  A  steam-en^ne  and  boiler,  fastened  to 
a  frame  of  timber^  bedded  in  the  ground  of  a 
quartz  ledge  sufficient  to  make  it  level,  with  a 
roof  or  shed  to  protect  the  machinery,  and 
used  for  the  purpose  of  working  the  ledge,  are 


so  annexed  to  the  freehold  as  to  become  a  fix- 
ture.   (Merritt  v.  Judd,  14  CaL  59.) 

19.  Such  machinery,  so  fixed,  is  included 
by  the  phrase  in  the  lease,  ''  improvements 
that  mav  be  put  up  on  the  ground  for  workins 
the  lead."  And  where  the  lease  stipulated 
that  the  improvements  should  go  to  the  lessor 
on  termination  of  the  lease,  if  the  rent  was 
not  paid,  or  if  the  lessee  declined  to  purchase, 
as  per  the  lease  he  might,  the  lessor^s  right  to 
the  fixtures  is  not  destroyed  by  the  tenant 
contracting,  subsequently,  to  buy,  and  taking 
abend  for  title  on  payment  of  the  purchase 
money,  but  failing  to  ralfill  his  bond.  (Mer- 
ritt V.  Judd,  14  C^.  59.) 

20.  Such  machinery,  when  applied  to  quartz 
leads  is  a  trade  fixture,  removable  by  the 
the  tenant,  if  otherwise  entitled  to  remove  it. 
(Merritt  v.  Judd,  14  Cal.  59.) 

21.  L.  was  in  possession  of  land  under  a 
contract  to  purchase  from  the  defendant ;  the 
contract  providing  that  if  L.  failed  to  perform 
its  terms,  then  all  tools  and  machinery  put 
upon  the  land  by  L.  should  be  the  property 
of  the  defendant.  The  plaintiff  leased  an  en- 
gine and  boiler  to  L^  with  a  privOege  of  pur- 
chase. The  plaintiff  knew  tnat  the  chattels 
were  to  be  affixed  to  said  land,  but  did  not 
know  of  the  terms  of  said  contract.  L.  affixed 
the  chattels  to  the  realty  so  that  thev  could 
not  be  removed  without  destroying  tne  ma^ 
sonry  and  widl  to  which  the  chattels  were 
affixed.  L.  failed  to  complete  his  purchase  of 
the  land,  and  forfeited  the  lease  of  the  chat- 
tels. Held,  as  against  the  defendant,  that  the 
chattels  remained  the  personal  property  of 
the  plaintiff.   ( Hendy  v.  Pinkerhoff ,  57  Cal .  3. ) 

22.  A  gun-metal  dijgester,  soap-kettles, 
boiler,  and  candle-machines,  which  are  appli- 
ances of  a  permanent  character,  put  into  and 
attached  to  a  building  with  the  intention  of 
using  them  for  the  making  of  soap  and  can- 
dles, for  which  purpose  uie  premises  were 
used,  are  fixtures,  and  form  part  of  the  realty, 
whim  pass  with  a  grant  of  the  real  property 
and  become  subject  to  the  lien  of  a  mortgage, 
and  do  not  pass  by  a  bill  of  sale  of  the  ma- 
chinery and  other  personal  propertv  on  the 

S remises.    (Lavenson  v.  Standard  ^ap  Co., 
[)  Cal.  245.) 
Cited  91  Cal.  379. 

Pump  for  water-works.  See  Mechanics' 
Liens,  102. 

4.  FMce$;  PBnonalty  AMxed  to  Public  Land. 

28.  A  portable  fence  made  of  posts  and 
boards,  and  resting  on  the  surface,  is  personal 
property.  (Pennybecker  v.  McDougal,  48 
fk\.  161.) 

24.  One  who  purchases  land  from  the 
United  States  becomes  the  owner  of  personal 
property  affixed  to  the  land  by  a  third  person 
while  the  land  was  a  part  of  the  public  do- 
main.   (McEiernan  v.  Hesse,  51  Cal.  594.) 

25.  Fixture  may  exist  on  public  land.  (Mer-* 
ritt  V.  Judd,  14  Cal.  59) 

5.  Conreyance   of    or  Agroomont   Concoming; 
Construction  and  Effect  of. 

26.  One  W.  being  in  possession  of  an  engine 
and  boiler  under  a  lease  from  the  plaintiff,  by 
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the  termfl  of  which  the  plaintiff,  at  the  expira- 
tion of  the  term  and  on  fall  payment  of  the 
rent,  waa  to  execate  to  him  a  bill  of  sale  of 
the  property,  permanently  attached  the  same 
to  land  leased  Dy  him  from  another,  and  eze- 
cated  a  bill  of  sale  of  the  engine  ana  boiler  to 
one  0.,  and  afterward  the  boiler  and  engine, 
without  any  land,  were  sold  nnder  a  decree  of 
foreclosure  of  an  alleged  mechanic's  lien  for 
repairs  on  the  same,  and  on  a  sawmill  ad- 
joming,  to  one  P.  In  an  action  against  the 
agents  of  G.  to  recover  possession  of  the  engine 
and  boiler  as  personal  property,  held,  (1)  that 
the  plaintiff  was  the  owner  of  the  property, 
and  that  his  rieht  could  not  be  affected 
by  a  sale  under  the  foreclosure  suit  to  which 
he  was  not  a  peaty ,  eyen  if  it  should  be 
assumed  that  a  mechanic's  lien  could  be 
enforced  upon  i)er8onal  property ;  and  (2)  that 
whatever  might  be  the  law  applicable  to  the 
facts,  in  case  W.  had  attached  the  machinery 
to  his  own  land,  and  then  sold  the  land  witn 
the  machinery  attached  to  an  innocent  Pfty. 
it  was  plain  that  as  between  the  plaintiff  ana 
TV.,  and  as  between  the  plaintiff  and  any  pur- 
chaser from  W.,  of  the  personal  projglerty 
simply,  with  or  without  notice  of  the  rights 
of  piamtiff  as  the  real  owner,  the  engine  and 
boiler  were  to  be  treated  as  personal  property, 
and  were  recoverable  in  this  action.  (March 
V.  McKoy,  56  Gal.  86.) 
Cited  57  Gal.  7. 

27.  A  deed  from  the  lessee  and  another 
person  of  grant,  bargain,  and  sale,  conveying 
to  the  other  grantee  of  the  lessor  all  tneir 
right,  title,  and  interest  in  and  to  *'  all  the 
buildings,  tanks,  derricks,  pipes,  pipe  lines, 
fixtures,  and  all  other  personal  property 
whatsoever,"  situated  upon  any  portion  of 
the  tract,  conveyed  to  the  grantee  not  merely 
the  pipes,  tanks,  derricks,  etc.,  as  personal 
property,  but  carried  with  it  the  right  to 
operate  the  same  in  the  manner  they  thereto- 
fore had  been  operated  by  the  grantee,  and 
also  the  right  to  occupy  sufficient  land  for  the 
purpose  ox  such  use  and  operation.  (Diets  y. 
Mission  Transfer  Go.,  05  Gal.  92.) 

28.  The  plaintiff  contracted  to  sell  the  lot, 
on  which  was  situated  the  ''Orleans  Hotel," 
in  Sacramento,  "  and  the  appurtenances  and 
improvements  thereunto  belon^;ing,"  the  con- 
tract providing  that  the  plaintiff  might  **  re- 
move nrom  the  upper  floors  of  said  property  his 
furniture,  pictures,  and  carpets,  but  that  none 
of  the  permanent  fixtures  or  appurtenances  to 
said  property  shall  be  removed  " ;  and  after- 
wards the  plaintiff,  by  deed,  conveyed  the  lot 
to  defendant,  "and  the  appurtenances  and 
improvements  thereunto  Mlonging"  —  the 
deed  reciting  that  it  was  made  in  pursuance 
of  the  agreement,  and  "  subject  to  the  terms, 
conditions,  and  reservations  m  said  agreement 
contained  and  expressed."  At  the  time  of 
the  agreement  and  conveyance  there  was 
attached  to  the  building  certain  gas  fixtures, 
consisting  of  chandeliers,  globes,  brackets, 
burners,  pendants,  etc.,  the  kitchen  raage 
with  the  boiler  attached,  a  patent  water-filter, 
tanks,  and  mosquito  screens.  Held,  that  these 
passed  by  the  deed.  (Fratt  v.  Whittier,  58 
Gal.  126.) 

Cited  77  Gal.  403 ;  80  Gal.  250. 


29.  Parties  themselves  may,  by  expreos 
agreement,  ^  upon  chattels  annexed  to 
rodty,  whatever  character  they  may  have 
agreed  upon;  and  held,  that  the  reservatioii 
in  the  deed  in  this  case  fixed  upon  all  the 
chattels  which  the  piamtiff  had  annexed  to 
tlie  hotel,  and  whicn  were  necessary  to  his 
use  and  enjoyment,  the  character  of  appurte- 
nances and  improvements  to  the  hoteL  (Fratt 
v.  Whittier,  58  Gal.  126.) 

Agreement  concerning,  construction  and 
effect.    6ee  ante,  15, 19^ 

Right  of  removal  may  be  regulated  by 
agreement.    See  post,  lit,  2. 

in.  Bule  as  Between  Persons  in  Paitlem- 

lar  Relations. 
/.  ¥Bndor  and  ¥Md09:  Mortgagor  and  Mortgagoa, 

90.  That  strict  rule  which  applies  at  com- 
mon law  between  heir  and  executor  ap- 
plies equally  between  vendor  and  vendee, 
and  between  mortgagor  and  mortgagee. 
(Sands  v.  Pfeiffer,  10  GiU.  258.) 

81.  As  between  vendor  and  vendee,  the  mle 
for  determining  what  is  a  fixture  is  always 
construed  strongly  against  the  seller;  and 
whatever  is  essential  for  the  purposes  for 
which  the  building  is  used  will  he  considered 
as  a  fixture,  although  the  connection  between 
them  may  be  such  that  it  may  be  severed 
without  physical  or  lasting  injury  to  either. 
In  fact,  whatever  the  vendor  has  annexed  to 
a  building  for  the  more  convenient  use  and 
improvement  of  the  premises  passes  by  his 
deed.    (Fratt  v.  Whittier,  58  Gi.  126. ) 

Rule  as  between  vendor  and  vendee.  See 
ante,  8 ;  post,  83,  84. 

Machinery  is  fixture  as  between  vendor 
and  vendee.    See  post,  33. 

32.  A  mortgagor,  after  a  sale  of  the  mort- 
gaged premises  under  a  decree  in  a  suit  to 
foreclose  the  mortgage,  has  the  right  to  the 
use  and  posseesson  of  the  mortgaged  prem- 
ises until  the  execution  of  the  sheriff's  deed, 
but  he  possesses  no  risht  to  despoil  the  prop- 
erty of  Its  fixtures.  The  deed  of  the  sheriff 
takes  effect  bv  relation  at  the  date  of  the 
mortgaee,  ana  passes  fixtures  subsequently 
annexed  by  the  mortgagor.  (Sands  v.  Pfeiffer, 
10  Gal.  258.) 

Mortgagee  of  lessee,  rights  of.    See  post,  35. 

2.   Landlord  and   Tenant;   Heroin  of  Tonanfo 

Bight  of  Bomo¥al. 

33.  As  a  general  thing  a  tenant  may  remove 
what  he  has  added  when  he  can  do  so  with- 
out injury  to  the  estate,  unless  it  has  become, 
by  its  manner  of  addition,  an  int^pral  part  of 
tne  original  premises;  but  as  against  a  ven- 
dor, all  fixtures  pass  to  his  vendee,  even 
though  erected  for  the  purposes  of  traae  and 
manufacture,  unless  specially  reserved  in  the 
conveyance.    (Sands  y.  Pfeiffer,  10  Gal.  258.) 

34.  Tenant  who  puts  up  machinery  for  mill, 
in  a  house  leased,  ana  fastens  it  by  bolts, 
screws,  etc.,  to  the  house,  has  the  right  to 
remove  it ;  but  as  between  vendor  and  vendee, 
such  machinery  would  be  considered  as  a  part 
of  the  realty.  (McGreary  y.  Osborne,  9  GaL 
119.) 
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S5.  Although  a  lessor  of  land  cannot,  in  a 
given  case,  claim  the  fixtures,  it  is  otherwise 
of  the  mortgagee  of  the  lessee.    Here,  the 

auestion  is  between  grantor  and  srantee,  and 
lie  latter  holds  all  utures,  whetner  for  trade 
or  manafactnre,  sgricnlture  or  habitation. 
(Merritt  v.  Judd,  14  Gal.  59.) 

36.  Removal  can  only  be  daring  tenancy, 
and  during  such  further  period  of  possession 
by  the  tenant  as  he  holds  the  premises  under 
a  right  still  to  consider  himself  a  tenant,  and 
not  during  the  time  he  may  actually  hold 
possession  after  his  lease  has  expired*  (Mer- 
ritt V.  Judd,  14  Gal.  89.) 

87.  Riffht  of  removal  by  tenant  may  be 
regulated  by  agreement  between  the  parties, 
and  possibly  by  implication,  from  the  custom 
of  a  particular  district.  (Merritt  v.  Judd,  14 
Gal.  69.) 

38.  Renewal  of  lease  terminates  tenant's 
right  to  remove  fixtures.  So  with  any  other 
agreement  which  terminates  possession  under 
a  lease.    (Merritt  v.  Judd,  14  Gal.  59.) 

Rule  as  between.    6ee  ante,  3. 
Wrongful  removal.    See  post,  lY. 

IT«  Wrongful  Sereranee,  Effeet  of  mad 

Remedy  for. 

39.  The  severance  and  removal  of  the  fix- 
tures by  the  lessee  converts  them  into  person- 
alty.    (McNally  v.  GonnoUy,  70  Gal.  3.) 

40.  By  the  wrongful  severance  from  the  prem- 
ises the  fixtures  TOCome  personal  propertv,  for 
the  recovery  of  which  an  action  of  replevin 
will  lie  by  the  purchaser  after  he  obtains  the 
sheriff's  deed.  (Sands  v.  Pfeiffer,  10  Gal.  258.) 
Gited  28  Gal.  70;  70  Gal.  6;  distinguished  51 

Cal.  50. 

Effect  of  on  character  of  property.  See 
ante,  12. 

41.  No  demand  is  necessary  before  bringing 
SQit  to  recover  the  possession  of  the  fixtures 
after  their  wrongful  severance  and  removal  by 
the  lessee.    (McNally  v.  GonnoUy,  70  Gal.  8.) 

42.  Where  the  vendee  of  premises  in  pos- 
session under  a  contract  of  sale  executed  a 
lease  of  the  premises  to  the  agent  of  a  lumber 
company,  and  ordered  a  conveyance  to  be 
made  to  such  agent,  who  assigned  the  lease 
and  conveyed  the  premises  to  the  lumber 
company,  which  afterwards  reconveyed  the 
premises  to  the  lessor,  in  an  action  by  a  ven- 
dee claiming  under  such  lessor  to  recover  dam- 
ages from  the  lumber  company  for  the  removal 
(n  fixtures  from  the  premises,  it  is  competent 
for  the  lumber  comjMmy  to  prove  that  the 
deed  of  the  land  to  its  agent  was  in  effect  a 
mortgage,  and  that  during  the  entire  term  the 
defendimt  was  in  possession  of  the  premises, 
and  paid  the  rent  under  the  lease,  for  the  pur- 
pose of  showing  that  there  was  no  merger  of 
the  chattel  in  the  realtor,  or  of  the  leasehold 
interest  in  the  l^al  title.  (Security  Loan 
A  Trust  Go.  v.  Willamette  Steam  Mills  L. 
&  M.  Go.,  99  Gal.  636.) 

Restraining  removal  of.    See  Injunctions, 

n,4. 

FLIGHT. 

As  evidence  of  guilt.  See  Griminal  Law, 
XVni,  14,  n.  A. 


Accomplice,  fiight  of.  See  Griminal  Law, 
XXI,  81,i;D. 

Instructions  as  to.  See  Griminal  Law. 
XVIU,  18,i. 

FLUMES. 

See  Watercourses,  XTT. 

FORBEARANCE. 

Agreements  not  to  sue,  effect  on  statute 
of  limitations.  See  Statute  of  Limitations, 
IX,  5. 

Validity  of  contract  of.  See  Statute  of 
Frauds,  I,  7. 

As  consideration.    See  Gontracts,  19,  et  seq. 

Exoneration  of  surety  by.  See  Suretyship, 
IV.  5,  b. 

Agreement  to  p&j  in  gold  coin  in  considera- 
tion of.    See  Payment,  III. 

FORCIBLE  ENTRY  AND  UlfLAirFUL  DE- 
TAINER. 

I.  Constttutlonallty  and  Construction  of 
Statute;  Actions  Provided  for  by. 

II.  Nature  of  the  Action. 
III.  l^ho  may  Maintain. 
IT.  Against  l^hom  lies. 

T.  For  If  hat  Aets  lies. 

L  Fareible  or  Unlawful  Entry. 

a.  Forcible  Entry. 

b.  Unlawful  Entrv ;  Herein  of  En- 

try in  Good  Faith. 

c.  Entry  on  Public  Land. 

2.  Unlawful  or  Forcible  Detainerm 

a.  What  Gonstitutes. 

b.  Demand  and  Refusal. 
8.  Against  Tenant 

a.  For  What  Lies. 

b.  Demand  and  Notice. 
4.  Tre$pa»$^ 

TI.  Actions  for. 

1.  Jurisdiction  Over* 

2.  Parties, 

8.  Complaint  in  Action. 

4.  Answer, 

5.  Summons  in* 

6.  Possession, 

a.  Necessity  of. 
b;  Sufiiciencv  of. 

A.  Actual    Possession;    Inclos- 

ure;  Possession  b^  Asent: 
Marsh  or  Agricultural 
Lands. 

B.  Maintained  by  Force;  Gon- 

fiicting  Glaims  to. 
G.  Scramblmg  Possession. 
D.  Possession  of  Public  Land. 
£.  Evidence  of. 
F.  Question  for  the  Jury;  Gon- 

clusiveness  of  Findmg. 

7.  Evidence, 

a.  Generally. 

b.  Title  or  Right  of  Possession. 

c.  Deeds  or  Leases  as  Evidence. 

d.  Variance. 

8.  Ouster  Must  be  by  Defendant,  and 

Dejendant  Must  be  in  Possession. 

9.  Defenses  in, 

10.  Setoff  or  Counterclaim  in, 

11.  Verdict,  Form  of  and  Conclusiveness. 

12.  Damages  in. 
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18.  JudfftneiU,  Conchmvene$$  and  Effect 

of;  Interest  an, 
14.  Findings  in. 
16.  Appeals  tn. 
16.  Eestitution  of  PremiseSm 

I.  ConstitntiOBalitj  and  Constrvetloii   of 
Statute;  Actions  Prorided  for  bj« 

1.  The  third  section  of  the  Forcible  Entry 
and  Detainer  Act  of  April  2,  1866,  which 
makes  persons  entering  lands  or  tenements  in 
the  night-time  or  during  the  absence  of  the 
owner,  and  refusing  to  surrender  possession 
on  demand,  guilty  of  forcible  detainer,  is  not 
unconstitutional.  (Mecham  y.  McKay,  37 
Oal.  154.) 

2.  The  act  of  April  27,  1868,  entitled  "An 
act  concerning  imlawful  holding  oyer  of 
lands,  tenements,  and  other  possessions," 
is  unconstitutional  and  yoid.  (Oanlfield  y. 
Steyens,  28  Cal.  118.) 

Constitutionality  of  statute  conferring  ju- 
risdiction on  county  court.    See  post,  164. 

3.  The  statute  concerning  forcible  entry 
and  unlawful  detainer  must  be  strictly  con- 
strued.   (House  y.  Keiser,  8  Cal.  499.) 

4.  Act  of  April  27, 1863,  remains  in  force,  so 
far  as  it  relates  to  unlawful  detainers,  though 
repealed  so  far  as  it  relates  to  forcible  entries 
and  forcible  detainers.  (Norblett  y.  Farwell, 
38  Cal.  155.) 

5.  Code  of  Ciril  Procedure  proyides  for 
entire  field  of  forcible  entry  and  detainer,  and 
when  it  went  into  effect  on  the  first  day  of 
January,  1873,  effected  a  repeal  of  all  prior 
statutes  upon  that  subject.  (Hemstreet  y. 
Wassum,  49  Cal.  273.) 

Distinguished  54  Cal.  297. 

6.  Causes  of  action  under  the  statute  of 
1866  are,  (1)  forcible  entry;  (2)  forcible  de- 
tainer, of  which  there  are  two  kinds-~<»ne 
defined  in  the  second,  and  the  other  in  the 
third  section;  and  fraud,  as  an  adjunct  of 
each.  (Shelby  y.  Houston,  38  Cal.  410.) 
Cited  45  Cal.  676,  678. 

7.  The  action  of  forcible  entry  and  detainer 
may  be  maintained  in  three  cases:  (1) 
When  the  entry  is  forcible ;  (2)  when  the  entry 
is  simply  unlawful,  and  the  detainer  forcible ; 
(3)  when  the  entry  was  lawful  and  the  hold- 
ing oyer  forcible.  But  in  all  cases  there  must 
be  something  of  personal  yiolence,  either 
threatened  or  actual.  (Dickinson  y.  Maguire, 
0  Cal.  46.) 

Cited  23  Cal.  520;  71  Cal.  132;  76  Cal.  630. 

8.  Our  statute  of  forcible  entries  and  de- 
tainers proyides  a  remedy  for  an  unlawful 
entry  as  well  as  a  forcible  entry,  and  the  pol- 
icy of  it  is  doubtless  to  ayoid  nice  distinctions 
as  to  what  constitutes  force  in  an  entry  upon 
lands.    (Moore  y.  Goslin,  5  Cal.  266.) 

Cited  5  Cal.  159. 

9.  The  statute  seems  to  contemplate  that  a 
party  may  maintain  an  action  for  a  forcible 
entry  or  a  forcible  detainer.  (Brawley  y.  Ris- 
don,  38  Cal.  676.) 

Object  of  the  statute.    See  post,  II. 
Construction  of  statute,  meaning  of  forcible 
entry.    See  post,  43. 


Constraction  of  Ciyil  Practioe  Act  as  regards 
pleading.    See  post,  181. 

Construction  of  words  in  constitution.  See 
post,  105. 

Constmctioii  aa  regards  right  to  sue.  See 
poet.  III. 

Construction  of  statute  relating  to  appeals. 
See  post,  YI,  15. 

U.  Nature  of  the  Action. 

10.  The  action  of  forcible  entry  and  de- 
tainer is  a  summary  proceeding  to  recover 
possession  of  premises  forcibly  or  unlawfully 
detained.  The  inquiry  in  such  cases  is  con- 
fined to  the  actual  peaceable  possession  of  the 
plaintiff,  and  the  unlawful  or  forcible  ouster 
or  detention  by  defendant,  the  object  of  the 
law  being  to  preyent  the  disturbance  of  the 
public  peace  by  the  forcible  assertion  of  a 
priyate  right*  (McCaoley  y.  Weller,  12  CaL 
500.) 

Cited  8  N.  Hex.  36. 

11.  Remedy  of  forcible  entry  and  detainer 
is  a  summary  one  given  by  statute  to  protect 
the  possession.    (Treat  y.  Stuart,  5  Cal.  113.) 

12.  The  proceedings  provided  for  in  the  act 
of  1850,  concerning  ''  forcible  entry  and  un- 
lawful detainer,"  are  not  a  substitute  for  the 
action  of  ejectment.  (Owen  v.  Doty,  27  Cal. 
502.) 

13.  The  action  of  forcible  detainer  is  not  in- 
tended as  a  substitute  for  the  action  of  eject- 
ment.   (Hodgkins  v.  Jordan,  29  Cal.  577.) 

14.  Purpose  of  statute  is  to  secure  a  speedy 
if  not  a  summarjT  restitution  of  the  premises 
to  the  party  deprived  of  the  possession  by  the 
means  therein  specified.  (Brawley  y.  Risdon 
Iron  Works,  38  Cal.  676.) 

15.  The  object  of  the  act  (excluding  the 
thirteenth  section)  is  to  redress  wrongs  oc^ 
casioned  by  force  used  or  threatened  by  the 
defendant,  by  restoring  possession   to    the 

Elaintiff,  and  punishing  the  defendant  with 
ne  and  treble  damages.    (Owen  v.  Doty,  27 
Cal.  502.) 

in.  Who  may  Maintain. 

16.  The  remedy  of  forcible  entry  and  de- 
tainer is  a  summary  one,  given  by  statute  to 

grotect  the  possession,  and  cannot  be  extended 
y  implication  to  any  other  than  the  real 
occupants.    (Treat  y.  Stuart,  5  Cal.  113.) 

17.  One  must  brins  himself  clearly  within 
its  terms  who  takes  the  summary  remedy  for 
the  removal  of  a  tenant  allowed  by  the  For- 
cible Entry  and  Detainer  Act.  (Opera  House 
Assn.  v.  Bert.  52  Cal.  471.) 

18.  One  tenant  in  common  may  maintain 
forcible  entry  and  detainer  to  recover  posses- 
sion of  premises  held  by  several  as  tenants  in 
common.  (Bowers  y.  Cherokee  Bob,  45  CaL 
495.) 

19.  Under  section  384  of  the  C^e  of  Civil 
Procedure,  providing  that  any  number  less 
than  all  of  tne  tenants  in  common  may  'jointly 
or  severally  prosecute  or  defend  any  action 
for  the  enforcement  or  protection  of  their 
rights,  one  cotenant  may  maintain  an  action 
of  unlawful  detainer  without  joining  the  other 
cotenants.  (Lee  Chuck  v.  Quan  Wo  Ohong, 
91  Cal.  593.) 
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20.  An  action  of  forcible  entry  and  detainer 
is  a  civil  action  within  the  meaning  of  the  act 
allowing  one  or  more  of  several  tenants  in 
common  to  bring  an  action  for  the  protection 
of  the  common  property.  (Bowers  v.  Chero- 
kee Bobs  45  Cal.  495.) 

Cotenant,  action  by,  for  forcible  entry.  See 
Cotenant,  II,  10. 

21.  The  landlord  cannot  maintain  forcible 
entry  or  nnlawfal  detainer  for  an  entry  made 
npon  the  demanded  premises  after  his  tenant 
has  entered  into  possession  under  a  lease. 
(Polack  y.  Shafer,  46  Cal.  270.) 

22.  A  landlord  cannot  sae  in  forcible  entry 
and  detainer,  in  his  own  name,  for  an  unlaw- 
ful entry  upon  the  possession  of  his  tenant. 
(Treat  v.  Stuart,  5  Cal.  113.) 

23.  A  landlord,  who  is  in  the  possession  of 
land  through  his  tenant,  is  not  an  occupant 
of  the  same  within  the  meaning  of  the  second 
subdivision  of  section  1160  of  the  Code  of  Civil 
Procedure  in  relation  to  unlawful  detainers, 
and  cannot  maintain  an  action  for  an  unlaw- 
ful detainer  after  a  demand  made  to  surrender 
poeseasion.     (Hammel  y.  Zobelein,  51  Cal. 

24.  If  an  unlawful  entry  is  made  upon  the 
possession  of  the  owner,  but,  when  he  demands 
a  surrender,  the  right  to  the  possession  has 
passed  from  him  to  his  tenant  to  whom  he 
Las  made  a  lease,  the  landlord  cannot  main- 
tain unlawful  detainer.  (Polack  v.  Shafer, 
46  Cal.  270.) 

25.  A  lease  of  land,  with  a  reservation  in  it 
that  the  lessor  may,  during  the  term  of  the 
lease,  occupy  any  part  or  all  of  the  demised 
premises,  does  not  prevent  the  lessor  from 
maintaining  forcible  entry  and  detainer 
against  a  stranger  to  the  lease  for  a  forcible 
entry  into  the  demised  premises  if  the  lessor, 
notwithstanding  the  lease,  continues  to  occupv 
the  same.  (Bowers  v.  Cherokee  Bob,  45  Cai. 
495.) 

Cited  46  Cal.  601 ;  49  Cal.  75;  5  Utoh,  122. 

26.  If  a  lease  of  land  contains  a  provision 
that,  during  the  term,  th^  lessor  may  occupy 
anj  part  of  the  demised  premises,  and  if  he 
iMTings  forcible  entry  and  detainer  during  the 
term  against  a  stranger  to  the  lease  to 
recover  the  demised  premises,  he  may  prove 
on  the  irtal  that,  notwithstanding  the  lease, 
he  was  occupying  the  same  when  the  defend- 
ant entered.  (Bowers  v.  Cherokee  Bob,  45 
Cal.  495.) 

Election  of  landlord  to  proceed  in  or  in 
ejectment.    See  Landlord  and  Tenant,  45. 

Assignee  of  lessor  cannot  maintain.  See 
Landlord  and  Tenant,  131,  etseq. 

27.  A  person  who  is  in  the  actual  and 
peaceable  possession  of  land,  as  the  tenant 
at  will  of  another,  may  maintain  an  action 
of  forcible  entry  and  detainer  if  forcibly 
dispossessed.   (Jones  v.  Shay,  50  Cal.  508. ) 

26.  Where  one  man  acts  openly  and 
avowedly  for  another  in  leasing  or  controlling 
his  property  this  is  sufficient,  as  against 
third  persons,  to  show  that  the  property  is 
that  ot  liie  person  recofpized  by  the  agent  as 
owner;  and  the  possession  of  the  agent  is  the 
lion  of  the  principal,  who  can  maintain 
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against  such  third  persons,  whether  the  agent 
had  any  written  authority  or  not.  (Minturn 
V.  Burr,  16  Cal.  107.) 

29.  In  an  action  between  S.  and  D.  a  writ 
of  execution  issued  under  which  the  sheriff 
put  S.  by  his  representative  M.  to  be  put  in 
peaceable  possession.  After  the  service  of  the 
writ,  and  while  the  relation  remained  un- 
changed between  8.  and  M.,  D.  entered 
upon  the  premises,  and  an  action  under  the 
forcible  entry  and  unlawful  detainer  statute 
was  thereupon  commenced  by  and  in  the 
name  of  M.  against  D.  Held,  that  M.  could 
not  maintain  the  action  by  reason  of  his  want 
of  possession.    (Mitchell  v.  Davis,  20  Cal.  45.) 

80.  This  action  can  only  be  maintained  by 
the  person  ousted ;  his  grantee  cannot  main- 
tain the  action.  (House  v.  Keiser,  8  Cal. 
499.) 

Forcible  entry  into  room  in  hotel,  who  may 
sue  for.    See  Landlord  and  Tenant,  47. 

IT.  Against  iniom  lies. 

Against  tenant.    See  post,  Y ,  3. 

31.  Fact  that  defendants  did  not  themselves 
go  into  actual  corporal  possession  of  the 
premises,  or  did  not  personally  take  posses- 
sion or  make  entry,  does  not  defeat  the  action. 
(Minturn  y.  Burr,  16  Cal.  107.) 

Cited  38  Cal.  423;  83  Cal.  99. 

32.  Where  a  building  locked  up  and  so  in 
possession  of  plaintiff  has  been  entered  by 
third  persons,  and  taking  possession  of  forci- 
bly and  unlawfully,  and  is  detained,  it  should 
be  left  to  the  jury  to  determine  how  and  by 
whose  direction,  agency,  or  procurement  the 
entry  was  made,  and  whether  by  preconcert 
and  arrangement  or  not;  and  if  they  find 
possession  was  taken  by  the  act,  agency,  and 
co-operation  of  all  the  defendants,  and  the 
holding,  whether  by  one  or  many,  was  in 
pursuance  of  such  arrangement  or  preconcert, 
then  the  defendants  are  guilty  of  the  entry 
and  detainer.  (Minturn  v.  Burr,  16  Cal.  107.) 

33.  Cue  who  goes  upon  land  several  weeks 
after  simply  as  employee  of  the  parties  who 
ousted  the  plaintiffs,  and  has  no  other  connec- 
tion with  the  transaction,  is  not  guilty  of  an 
unlawful  entry  and  forcible  detainer.  (Con- 
roy  V.  Duane,  45  Cal.  597.) 

34.  The  executor  of  a  deceased  person  who 
succeeds  to  the  possession  of  leased  premises 
held  by  the  deceased  at  the  time  of  his  death, 
but  makes  default  in  the  payment  of  rent,  is 
not  within  the  provisions  of  section  1661  of 
the  Code  of  Civu  Procedure,  and  a  summary 
action  for  an  unlawful  detainer  as  defined  by 
that  section  cannot  be  brought  against  him. 
(Martel  v.  Meehan,  63  Cal.  47.) 

35.  The  entry  and  holding  of  an  intending 
purchaser  under  a  void  verbal  contract  for 
the  sale  of  the  premises  with  an  agent  of  the 
vendor,  who  had  no  written  authority  to 
make  the  contract,  constitutes  the  possessor 
a  tenant  at  will  of  the  owner  of  the  land,  who 
may  maintain  against  him  an  action  for  un- 
lawful detainer,  after  notice  of  thirty  days  to 
terminate  the  tenancy,  and  a  subseouent 
three  days'  notice  to  quit.  (Hall  v.  Wallace, 
88  Cal.  434.) 

36.  Lessee  moved  to  premises  a  house  in  oe- 
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capation  of  third  peiBon,  who  refused  to  leave 
it.  Held,  that  the  occupant  of  the  house,  by 
Toluntarily  remaining  therein,  became  a  sab- 
tenant  of  the  lessor,  and  subject  to  be  dispos- 
sessed, under  the  Unlawful  Detainer  Act,  in 
default  of  payment  of  the  rent  by  the  lessee. 
(Pardee  v.  Gray,  66  OaU  524.) 

87.  Where,  in  ejectment  by  B.y.  K.,  a  writ 
of  restitution  was  issued  on  a  judgment  in 
favor  of  B.,  and  under  it  K.  was  removed 
from  the  land  by  the  proper  officer,  and  W. 
put  in  possession,  as  agent  of  B.,  and  then, 
about  a  month  afterwards,  W.  leased  the 
premises  to  H.,  held,  that  K.  cannot  main- 
tain forcible  entry  and  detainer  against  H., 
the  lessee,  on  the  ground  that  the  act  of  the 
officer  in  removing  and  putting  W.  in  nosses- 
sion  was  tortious,  because  not  justined  by 
the  writ.  (Kennedy  v.  Hamer,  19  Oal.  374.) 

38.  The  ouestion  whether  the  mere  fact 
that  the  officer  in  such  case  acted  under  a 
process  valid  on  its  face  is  not  sufficient  to 
protect  him  and  the  party  he  put  in  posses- 
sion against  a  suit  for  forcible  entry  and  de- 
tainer by  K.,  not  decided.  (Kennedy  v.  Hamer, 
19  Oal.  S74.) 

39.  An  action  under  the  act  concerning  for*- 
dble  entries  and  unlawful  detainers  will  not 
lie  against  a  par^  who  has  been  put  in  pos- 
session by  a  sherin  in  good  faith,  by  virtue  of 
a  writ  of  restitution,  even  if  the  person  turned 
out  and  who  brings  the  action  was  one  whom 
the  officer  could  not  lawfully  dispossess  by  vir* 
tue  of  the  writ.  ( Janson  v.  Brooks,  29  CaL 
214.) 

Cited  28  Gal.  582;  88  Oal.  422;  69  Gal.  569. 

40.  If  the  owner  of  a  hotel  leases  the  same, 
and  then  enters  into  such  a  partnership  with 
the  lessee  as  to  destroy  the  lease,  he  cannot 
afterwards  maintain  an  action  of  unlawful 
detainer  against  his  partner  and  former  ten- 
ant.   (Pico  V.  Guyas,  48  Oal.  639.) 

41.  If  the  lessor  of  a  hotel,  after  the  lease 
is  made,  enters  into  a  contract  of  partnership 
in  keeping  the  hotel  with  the  lessee,  which 
contract  is  carried  into  execution,  the  lessee 
may  prove  the  same  as  a  defense  in  an  action 
of  unlawful  detainer  afterwards  brought  by 
the  lessor  to  recover  possession  of  the  prem- 
ises.   (Pico  V.  Guyas,  47  Gal.  174.) 

42.  Where  the  ^vemor  of  the  state  is 
authorized,  and  it  is  made  his  duty  by  law, 
to  take  immediate  possession  of  the  state 
prison  and  grounds,  then  in  the  possession  of  a 
lessee  of  the  state,  and  goes,  in  company  with 
other  officers  of  the  state,  upon  the  grounds  of 
the  prison,  and  demands  of  the  person  in 
charge  the  keys  of  the  prison,  which  being 
refused,  the  door  of  the  room  in  which  the 
keys  were  was  forced  by  order  of  the  governor, 
and  the  keys  taken,  and  thus  the  possession 
of  the  prison  and  founds  taken  by  tiie  gov- 
ernor in  the  name  and  on  behalf  of  the  state, 
held,  that  such  acts  amounted  to  a  forcible 
entry  on  the  part  of  the  governor,  and  he  is 
personally  liable  therefor.  Further  held,  that 
the  acts  of  the  governor  warranted  the  con- 
clusion that  any  attempt  on  the  part  of  the 
lessee  to  resume  possession  of  the  prison 
would  be  resisted  by  force.  (McGauley  v.  Wel- 
ler,  12  OaL  500.) 


T.  F#r  Wluit  Aeli  IJm. 

/.  FcfCibh  •/*  UnkiwHil  £itirfm 

a.  Forcible  Entry. 

43.  The  forcible  entry  statute  now  in  force 
(Stots.  1865-66,  p.  768)  was  evidently  drawn 
to  avoid  nice  distinctions  as  to  the  amount  of 
force  necessary  to  constitute  an  entry  a  forci- 
ble one  withm  its  intent.  (Gray  v.  GoUins. 
42  Gal.  152.) 

Gited  71  GaL  138, 184. 

44.  For  purpose  of  determining  whether  en- 
try is  forciDle  all  that  transpires  between  the 
parties  from  the  time  of  the  comine  of  one 
until  the  going  out  of  the  other  is  to  Be  taken 
into  account.  (Valencia  v.  Gouch,  32  GaL 
339.) 

45.  Gne  entering  upon  lot  in  possession  of 
another  does  not  effect  complete  entry  and 
acquire  possession  until  he  has  expelled  the 
party  in  possession  and  effected  an  exclusive 
lod^ent.    (Valencia  v.  Gouch,  82  Gal.  389.) 

46.  Proof  of  forcible  detainer  does  not  prove 
forcible  entry.  (Preston  v.  Kehoe,  15  ObL 
316.) 

47.  Person  may  be  guilty  of  forcible  entry 
who  is  not  actually  present  and  does  not  ac- 
tively assist  therein.  He  is  guilty  of  an  entry 
made  by  force  by  one  acting  at  the  time  under 
his  direction  and  procurement.  (Mintum  v. 
Burr,  20  Gal.  48.) 

Gited  27  Gal.  375. 

48.  Proof  of  actual  force  is  not  necessary  to 
maintain  the  action  of  forcible  entry  and  un- 
lawful detainer;  but  threats,  etc.,  showing  an 
intention  to  resort  to  violence  if  resistance  is 
offered,  are  sufficient.  (O'Gallaghan  v.  Booth, 
6  Gal.  63.) 

49.  There  must  be  some  evidence  tending  to 
establish  that  defendant  exercised  or  threat- 
ened force  in  obtaining  or  continuing  his  poe- 
session.    (Wilbur  v.  Gherry,  39  Gal.  660.) 

50.  Force,  either  actually  applied  or  justly 
to  be  feared  from  the  conduct  of  the  defend- 
ant, is  essential  to  the  support  of  this  action, 
(Frazier  v.  Hanlon,  5  Gal.  156.) 

51.  The  evidence  must  tend  to  prove  an 
entry  by  defendants  with  strong  hand,  with 
unusual  weapons,  or  with  menace  of  life  or 
limb,  or  they  cannot  be  convicted  of  a  forcible 
entry.    (McMinn  v.  Bliss,  31  Gal.  122.)    . 

52.  It  is  necessary,  in  order  to  maintain  the 
action,  to  prove  that  the  defendant  made  a 
forcible  entry,  or  forcibly  detained  the  prem- 
ises from  the  plaintiff.  (Gonroy  v.  Duane,  45 
Gal.  597.) 

53.  To  sustain  an  action  of  forcible  entry,  or 
forcible  and  unlawful  detainer,  actual  force, 
threats  of  violence  in  the  entry,  or  the  just 
apprehension  of  violence  to  the  person,  must 
be  shown  to  have  existed,  unless  the  detainer 
be  riotous.  (Frazier  v.Hanlon,  5  Gal.  156.) 
Gited  3  N.  Mex.  36;  21  Or.  550. 

54.  If  the  plaintiff  seeks  to  recover  on  the 
ground  of  a  forcible  entry  and  detainer,  and 
the  proofs  show  that  there  was  no  actual  force, 
and  that  he  neither  apprehended  nor  had  any 
sround  to  apprehend  any  positive  act  of  vio- 
lence from  the  defendant,  he  cannot  recover. 
(Thompson  v.  Smith,  28  Gal.  527.) 

55.  When  the  plaintiff's  evidenoe  entirely 
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USIb  to  difldoao  any  thms  Approximating  to 
loroe,  violence,  or  any  efi&rt  at  intimidation 
or  threats  of  force  or  violence  on  the  part  of 
the  defendants,  or  either  of  them,  at  the  time 
they  entered  into  the  poeooooion  of  the  prem- 
IMS  in  controTersy,  or  at  any  time  thereafter, 
he  makes  no  case  under  the  first  or  secona 
sections  of  the  Forcible  Entry  and  Detainer 
Act  of  April  2, 1866,  entitling  him  to  the  sum- 
mary remedy  provided  by  the  act.  (Buel  v. 
Frasier,  88  Oaf.  693.) 

66b  In  order  to  maintain  an  action  of  forci- 
ble entry  the  plaintiff  must  show  that  he  was 
in  the  actual  and  peaceable  possession  of  the 
property  entered  upon;  that  the  defendant, 
Dy  some  kind  of  violence  or  circumstance  of 
terror,  entered  into  or  upon  the  property,  and 
BO  tamed  the  plaintiff  out  and  took  and  held 
possession  of  it  himself;  or  that,  after  making 
a  peaceable  entry,  the  defendant,  by  force, 
threats,  or  menacing  conduct,  turned  the 
plaintiff  out  and  took  the  possession.  (Oastro 
V.  Tewksbury,  69  OaL  662.) 

67.  Where  the  complaint  avers  forcible  and 
nnJawful  entry,  and  that  defendants  forcibly 
detained  the  premises  so  unlawfully  taken, 
forcible  entry  must  be  proven,  the  averment 
ol  detainer  not  beinestated  as  an  independent 
ground  of  relief.  (Preston  v.  Kehoe,  16  Oal. 
816.) 

Cited  81  Oal.  126. 

68.  Where  large  number  of  men  were  em- 
ployed to  take  possession  of  premises  in  the 
possession  of  another,  though  ne  had  no  house 
on  them,  and  was  not  personally  present,  and 
they  entered  hurriedly  at  daylight,  tore  down 
one  fence,  and  put  up  another  and  a  shanty, 
and  fired  off  a  pistol  snot  to  celebrate  its  com- 
pletion, held,  that  there  were  sufficient  *'  dr^ 
cnmstances  of  terror"  to  make  the  entry  a 
tecible  one.    (Gray  v.  0>llin8,  42  Oal.  162.) 

69.  To  constitute  forcible  entry  it  is  not 
necessary  that  it  should  be  accompanied  with 
tnmult  or  riot  directed  aeainst  the  person  of 
the  psTty  in  i>ossession.  It  is  sufficient  if  the 
entiy  is  attended  with  such  a  display  of  force 
as  manifests  an  intention  to  intimidate  him, 
or  deter  him  from  defending  his  rights,  or 
excite  him  to  repel  the  invasion  of  his  posses- 
sion, and  thus  oring  about  a  breach  of  the 
peace.    (Ely  v.  Yore,  71  Oal.  180.) 

Oited  76  Oal.  680. 

do.  One  who,  with  armed  men,  enters  upon 
land  inclosed  with  a  fence  and  in  the  possession 
of  another,  and  commences  the  erection  of  a 
house,  and  refuses  to  deliver  up  peaceable 
possession  on  demand,  but  makes  a  show  of 
unoe  to  retain  it,  is  guilty  of  forcible  entry 
and  detainer.  (Watson  v.  Whitney,  28  Oaf. 
875.) 
ated  8  N.  Mez.  86. 

61.  One  who  goes  to  a  lot  in  another's  posses- 
sion, accompanied  by  several  men,  and  builds 
a  fence  around  it  while  the  former  possessor 
is  remonstrating,  and  removes  him  from  the 
line  <rf  the  fence  where  he  places  himself  to 
prevent  the  fence  from  being  built,  is  guilty 
of  a  forcible  entry.  (Valencia  v.  Crouch,  ^ 
Gal.  389.) 

62.  Where  party  of  four  or  five  men  enter 
building  occi^ned  by  another  in  night-time. 


during  the  hours  of  sleep,  and  take  possession, 
and  avow  their  intention  to  keep  possession, 
and  actually  do  keep  possession,  it  is  sufficient 
evidence  of  force  to  maintain  the  action  of 
forcible  entry  and  detainer.  (Scarlett  v.  La- 
marque,  6  Oal.  63.) 
Oited  6  Oal.  66;  distinguished  24  Oal.  819. 

63.  Where  defendant,  during  temporary  ab- 
sence of  owner,  went  on  premises,  and  finding 
the  door  locked,  dimbea  in  the  window,  put 
the  things  out  of  the  house^  and  on  the  return 
of  the  owner  stood  at  the  wmdow  with  a  pistol 
in  his  hand  and  told  him  not  to  come  around 
there,  there  is  force  used  within  the  meaning 
of  the  statute*  (Bank  of  Oalifomia  v.  Taaffe, 
76  Oal.  626.) 

64.  Forcible  entry,  within  the  meaning  of 
the  act  of  1866,  may  be  committed  by  break- 
ing the  doors,  etc.,  of  a  building,  without  any 
violence  to  the  person  in  possession  of  the 
building.  (Brawley  v.  Risdon  Iron  Works,  38 
Oal.  676.) 

66.  It  is  immaterial  whether  person  in  pos- 
session is  present  or  absent  at  the  time  ofthe 
entry  where  entry  is  made  with  such  show  of 
force  as  to  manifest  an  intent  to  intimidate. 
(Ely  V.  Yore,  71  OaL  180.) 

66.  Tearing;  down  and  removal  of  house  and 
fence  of  plaintiff  while  he  is  in  possession 
amounts  to  a  forcible  entry.  (Brown  v.  Perry, 
39  Oal.  28, 24.) 

67.  The  action  was  for  a  forcible  entry  upon 
land  forming  part  of  an  inclosure  of  which 
the  plaintiff  was  in  the  actual  and  peaceable 
possession.  During  the  night-time  the  defend- 
ant, with  a  large  number  of  men  and  several 
teams  of  horses  and  wagons,  in  the  absence 
of  the  plaintiff  and  without  his  knowledge  or 
consent,  entered  upon  the  locus  in  cjuo,  broke 
down  and  dug  up  the  fence  inclosing  it,  and 
removed  the  materials  to  a  considerable  dis- 
tance from  their  original  position.  After  the 
entry  the  defendant  did  not  personally  remain 
upon  the  land,  but  he  asserted  possession 
thereof  and  exercised  acts  of  ownership  over 
it.  Held,  that  the  acts  of  the  defendant  were 
more  than  a  mere  trespass,  and  constituted  a 
forcible  entry.    (Ely  v.  Yore,  71  Oal.  130.) 

68.  Where  one  person  has  a  house  upon  a 
portion  of  a  tract  of  land  of  one  hundred 
acres  which  he  is  occupying,  and  another 
person  enters  upon  another  part  of  the  tract 
and  erects  a  house,  without  doing  any  thing 
further,  this  act  does  not  constitute  a  forcible 
entry  upon  and  detainer  of  the  whole  tract. 
(Thompson  v.  Smith,  28  Oal.  527.) 

Oited  81  Oal.  126;  38  Oal.  422;  6  Utah,  122; 
distinguished  82  Oal.  346;  60  Oal.  575. 

69.  One  who  enters  upon  land  for  the  pur- 
pose of  cutting  and  taking  away  grass  or  crops 
growing  thereon,  without  any  intention  of 
taking  possession  of  the  land,  and  without 
residing  thereon,  ia  not  ^Ity  of  a  forcible 
entry  and  detainer.  (Memll  v.  Forbes,  23  Oal. 
879;  8.  p.  Oastro  v.  Tewksbury,  69  Oal.  662.) 

70.  One  who  peaceably  enters  upon  a  min- 
ing claim  which  had  been  workeid  for  pros- 
pectins  purposes  by  another,  but  on  which 
said  other  had  not  worked  for  several  months, 
and  which  be  had  not  occupied  for  the  same 
length  of  time,  is  not  guilty  of  a  forcible  entry, 
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and  the  mere  fact  that  the  one  who  makes 
Buch  entry  does  not  deliver  possession  to  the 
other  upon  demand  does  not  make  him  guilty 
of  a  forcible  detainer.  (Laird  v.  Waterford, 
60Cal.  315.) 

71.  One  who  has  the  title  and  present  right 
of  entry  is  not  guilty  of  a  forcible  entry  into 
a  building  if  he  enters  in  the  absence  of  the 
occupant,  and  quietljr  and  peaceably  removes 
the  occupant's  furniture.  (Powell  v.  Lane, 
45  Gal.  677.) 

72.  If  a  person  be  in  the  unlawful  but 
X)eaceable  occupation  of  the  real  property  of 
another,  and  if  the  true  owner,  peaceably  and 
without  force,  violence,  or  threats  regains  the 
possession,  and  thereafter  excludes  the  late 
occupant  by  force  from  the  possession,  the 
latter  cannot  maintain  an  action  for  a  forcible 
entry  or  a  forcible  detainer.  (Potter  v.  Mer- 
cer, 53  Gal.  667.) 

73.  Law  prohibits  forcible  entry  even  by 
owner  entitled  to  the  possession,  for  a  forcible 
entry  necessarily  tends  to  a  breach  of  the 
peace.    (Brown  v.  Perry,  39  Gal.  28.) 

Cited  71  Gal.  133, 134. 

Governor  is  guilty  of  forcible  entry  when. 
See  ante,  42. 

Forcible  entry  by  owner,  remedy  for.  See 
Trespass,  2. 

Sheriff  serving  writ  of  restitution  not  guilty 
of  forcible  entry.    See  Ejectment,  543. 

b.  Unlawful  Entry ;  Herein  of  Entry  in  Good 

Faith. 

74.  Unlawful  entry  is  a  peaceable  entry  made 
in  bad  faith,  that  is  to  say,  without  any  bona 
fide  claim  of  a  legal  right  to  enter.  (Shelby 
V.  Houston,  38  Gal.  410.) 

75.  In  unlawful  entry  there  mast  be  some 
ingredient  of  fraud  or  willful  wrong  on  the 
part  of  the  party  making  the  entry.  (Dickin- 
son V.  Magiiire,  9  Gal.  46.) 

Cited  28  Gal.  582;  38  Gal.  422;  8  N.  Mex.  86. 

76.  If  entry  of  defendant  was  lawful  the 
plaintiff  cannot,  when  his  right  to  the  posses- 
sion has  expired,  expel  him  therefrom,  or,  by 
using  or  threatening  force,  make  his  entry 
unlawful.    (Owen  v.  Doty,  27  Gal.  502.) 

77.  If  a  defendant  in  an  action  of  forcible 
entry  enters  upon  the  demanded  premises  in 
good  faith,  under  claim  and  color  of  title,  his 
entry  is  not  unlawful  within  the  meaning  of 
the  Forcible  Entry  and  Detainer  Act.  (Ian- 
nis V.  Wood,  48  Gal.  861.) 

78.  A  peaceable  entry  in  good  faith,  that  is 
to  say,  in  the  belief  of  a  legal  right  to  enter, 
is  not  unlawful,  although  it  be  wrongful. 
(Shelby  v.  Houston,  38  Gal.  410.) 

Cited  55  Gal.  146;  distinguished  60  Gal.  575. 

79.  One  who  has  title  and  present  right  of 
entry  is  not  guilty  of  an  unlawful  entry  into 
a  building  if  he  enters  peaceably  and  in  good 
faith.    (Powell  v.  Lane,  45  Gal.  677.) 

Cited  58  Gal.  674;  55  Gal.  145;  6  Dak.  185. 

80.  The  (question  of  good  or  bad  faith  does 
not  arise  m  an  action  of  this  character. 
(Bank  of  California  v.  Taaffe,  76  Gal.  626.) 

81.  The  question  of  good  or  bad  faith  on  the 
part  of  the  defendant  in  entering  the  prem- 
ises no  longer  affects  the  right  of  recovery. 
(Giddings  v.  76  Land  &  Water  Co.,  83  Gal.  96.) 


82.  In  an  action  for  forcible  detainer  evi- 
dence is  not  admissible,  on  the  part  of  the  de- 
fendant, to  show  that  the  entry  was  made  in 

food  faith  and  under  claim  and  color  of  title. 
Tnder  the  code  all  entries  on  the  actual  pos- 
session of  another  are  unlawful,  and  the  ques- 
tion of  good  or  bad  faith,  on  the  part  of  the 
defendant,  no  longer  affects  the  nght  of  the 
recovery.  (Voll  v.  Hollis,  60  Gal.  569.) 
Cited  62  Gal.  68;  76  Gal.  680;  88  Gal.  101 ;  18 
Nev.  277. 

83.  Actual  possession  is  prima  facie  evidence 
of  title  in  the  possessor,  and  is  protected  by  the 
law  against  lawless  invasion  without  right  or 
color  of  right.  An  entry  upon  such  possession 
cannot  be  made  in  good  faith,  unless  it  is 
made  upon  some  right,  or  color  of  right,  or 
claim  of  legal  ri^ht,  to  make  the  entry ;  and 
such  claim  of  right  must  exist  before  the 
entry  to  constitute  good  faith.  (Phenix  Mill 
&  Mm.  Co.  V.  Lawrence,  55  Gal.  148.) 

84.  In  an  action  for  unlawful  entry  (under 
section  1160  of  the  Code  of  Civil  Procedure), 
it  appeared  that  the  defendants  entered  upon 
the  mining  claim  of  the  plaintiff,  under  the 
claim  that  the  plaintiff's  location  was  void, 
and  with  the  purpose  of  themselves  locating 
it ;  and  the  court  instructed  the  jury  that  u 
the  defendants  entered  peaceably  ana  in  good 
faith,  under  claim  or  color  of  title,  or  in  good 
faith  believing  themselves  to  be  the  true  own- 
ers, they  were  entitled  to  a  verdict;  but  that  a 
part;^  cannot  enter  for  the  purpose  of  obtain- 
ing title  or  color  of  right,  but  must  have  it  be- 
fore he  entered ;  and  refused  to  instruct  the 
jury,  at  the  instance  of  the  defendant,  that  if 
the  defendants  entered  upon  the  mines  peace- 
ably and  in  good  faith,  believing  that  they 
were  open  to  location,  then  the  entry  was  not 
unlawiul.  Held,  that  there  was  no  error. 
(Phenix  MUl  &,  Min.  Co.  v.  Lawrence,  55  CaL 
143.) 

Evidence  of  prior  possession.  See  post, 
275-277. 

Evidence  of  title  is  proper  to  show  good 
faith.    See  post,  VI,  7,  b. 

Deed,  admissibility  of,  to  show  good  faith. 
See  post,  VI,  7,  c. 

Ejectment  for  unlawful  entry.  See  Eject- 
ment, IV,  1. 

c.  Entryon  Public  Land. 

85.  When  a  party  enters  upon  public  sur- 
veyed land,  peaceably  and  in  good  faith,  be- 
lieving that  ne  has  a  right  to  enter,  and  is  a 
qualified  pre-emptor,  and  enters  for  the  pur- 
pose of  pre-empting,  he  cannot  be  removed 
under  the  Unlawful  Detainer  Act  hy  one  who 
had  previously  inclosed  and  was  cultivating  it. 
(Townsend  v.  Little,  45  Gal.  673.) 

Cited  45  Gal.  678;  55  Gal.  145. 

86.  Evidence  that  land  is  public  surveyed 
land  of  the  United  States,  and  that  the  de- 
fendant is  a  qualified  pre-emptor,  and  that 
before  filing  his  answer  he  has  filed  his 
declaratory  statement, in  the  United  States 
land-office,  is,  if  uncontradicted,  sufficient 
evidence  of  an  entry  in  good  faith  to  prevent 
the  plaintiff  from  recovering  in  unlawful 
detainer,  when  he  relies  on  prior  possession. 
(Townsend  v.  Little.  45  Cal.  678.) 
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2,  Unlawful  or  Foreiblo  DetatMr. 

a.  What  OoDfltitutes. 

87.  PoeseBsion  of  defendant  nnder  unlawful 
entry  is  unlawful  holding,  in  the  abeenoe  of 
any  thing  oocurring  after  such  entry  to  give 
him  a  nght  of  poesession,  as  against  the  plain- 
tiff,   (l^t  T.  Forsyth,  40  Gal.  484.) 

88.  One  who  enters  peaceably  and  in  good 
&ith  under  claim  of  title  is  not  liable  for  an 
unlawful  detainer,  even  if  he  resists  the  entry 
of  the  prior  possessor*  (Conroy  ¥•  Duane,  4o 
Cal.  597.) 

89.  If  person  enters  unlawfully  upon  land 
in  possession  of  another,  during  his  absence, 
ana,  upon  demand  being  made,  refuses  to  re- 
store the  possession,  he  may  be  proceeded 
against  in  an  action  of  unlawful  detainer. 
(RandaU  v.  Falkner,  41  Cal.  242.) 

90.  If  the  entry  was  unlawful  and  the  de- 
tainer was  forcible,  the  defendant  is  guilty 
of  a  forcible  detainer,  whether  he  originally 
obtained  possession  peaceably  or  otherwise. 
(Gonioy  v.  Duane,  45  Cal.  597.) 

91.  There  must  be  evidence  tending  to 
prove  actual  exhibition  of  force  to  retain  pos- 
seeaion,  and  of  present  ability  and  disxxMsition 
to  use  it,  to  warrant  a  conviction  of  a  forcible 
detainer.    (McMinn  v.  Bliss,  81  Cal.  122.) 

92.  Mere  surmise  of  i^erson  that  if  he  at- 
tempts to  regain  possession  force  will  be  used 
to  prevent  it  is  not  enough  to  show  a  forcible 
detainer,  but  an  attempt  must  be  made  to 
regain  possession,  and  either  force,  or  threats 
of  force,  used  to  resist  it.  (Hodgkins  v.  Jor- 
dan, 29  Cal.  577) 

Cited  38  Gal.  697;  69  Gal.  569;  83  Gal.  100; 
10  Or.  487. 

93.  The  declaration  of  the  defendant  to  the 
plaintiff  that  he  will  not  go  off  the  premises 
unless  put  off  bv  force  or  by  law  does  not 
constitute  a  forciole  detainer.  (Hodgkins  v. 
Jordan,  29  Gal.  577.) 

94.  A  naked  avowal  of  an  intention  to  keep 
poeeession,  and  actually  keeping  possession, 
do  not  necessarily  constitute  such  force,  or 
threat  of  force,  as  to  render  a  detainer  for- 
cible, where  there  has  been  an  unlawful  en- 
try, unless  such  an  avowal  is  made  in  answer 
to  a  demand  for  possession  by  the  party 
claiming  to  have  been  ousted,  and  is  accom- 
panied Dy  some  act  or  word  of  the  party 
making  the  unlawful  entry  showing  an  intent 
on  his  part  to  maintain  the  possession  by 
force.    (Fogarty  v.  Kelly,  24  Cal.  317.) 

05.  F.  brought  an  action  against  K.  for  an 
unlawful  entry  and  forcible  detainer.  F.  did 
not  reside  on  the  premises,  and  his  only  pos- 
session consisted  of  an  inclosure  and  cultiva- 
tion. K.  went  within  the  inclosure  in  the 
night-time,  erected  a  cabin,  and,  at  some  sub- 
sequent period  of  time,  declared  he  would 
keep  poflsession  by  force.  The  court  in- 
structed the  jury  that  if  they  found  **  that 
the  defendant  entered  upon  the  premises  in 
the  night-time,  during  the  hours  of  sleep, 
while  plaintiff  was  in  the  actual  and  peace- 
able possession  of  the  same,  and  that  he  took 
possession  and  avowed  the  intention  to  keep 
possession,  and  actually  did  keep  possession, 
It  was  sufficient  evidence  of  force  to  maintain 
the  action  of  forcible  entry  and  detainer,  and 


the  jury  should  find  for  the  plaintiff."  Held, 
that  the  instruction  was  erroneous,  as  applied 
to  the  testimony  of  this  case,  because  that 
portion  of  it  relating  to  K.'s  intention  to 
keep  possession  made  no  reference  to  any  de- 
mana  on  the  part  of  F.  for  possession,  and 
because  the  instruction  was  framed  as  though 
it  related  to  a  question  of  forcible  entry,  and 
not  forcible  detainer.  (Fogarty  v.  Kelly,  24 
Gal.  317.) 

96.  P.  had  possession  of  a  lot  of  land  by 
having  it  inclosed  with  a  fence,  but  did  not 
reside  on  it^  nor  have  a  house  on  it.  M.  and 
D.  entered  into  possession,  and  built  a  house 
on  the  premises  and  moved  into  it.  Five  days 
afterwards  an  agent  of  P.  went  to  the  prem- 
ises and  told  M.  and  D.  that  he  had  come 
there  to  take  possession  for  P.  They  replied 
that  it  would  be  very  foolish  to  give  up  the 
lots  after  making  improvements  on  tnem; 
that  they  would  not  leave,  and  that  it  would 
take  a  pretty  good  force  to  put  them  off ;  that 
they  had  paid  their  money  for  the  lots,  and 
they  woula  be  d— d  if  they  would  leave.  To 
another  agent  of  P.,  M.  and  D.  used  substan- 
tially the  same  languag^.  Held,  that  this  did 
not  amount  to  a  forcible  entry  or  unlawful 
detainer,  and  that  the  evidence  was  insuffi- 
cient to  authorize  P.  to  maintain  the  action, 
and  that  the  court  should  have  granted  a  non- 
suit ;  held,  further,  that  such  acts  amounted 
merely  to  a  trespass  and  ouster  of  P.,  for 
which  ejectment  was  the  proper  remedy. 
(Polack  v.  McGrath,  25  Cal.  54.) 

Cited  31  Gal.  127;  38  Cal.  6^;  69  Gal.  569. 

97.  A  and  B,  two  of  several  owners  of  sepa- 
rate tracts  within  an  outside  fence^disposea  of 
their  tract  to  G.  Soon  after  this  D,  who  was 
the  owner  of  another  tract  within  the  inclosure, 
went  on  the  tract  sold  to  G  and  commenced 

glowing  it.  G  went  to  D,  took  hold  of  his 
orses,  and  commenced  turning  them  from  the 
tract,  when  D  drew  a  pistol,  and  aiming  it  at 
him  threatened  to  hurt  him  if  he  did  not  leave. 
D  continued  plowing  on  the  land.  Held*  that 
the  acts  committed  by  D  clearly  amounted  to 
a  forcible  entry  and  detainer.  (Hussey  v. 
McDermott,  23  Cal.  413.) 

Forcible  detainer,  what  is.    See  ante,  60. 

Tenant  when  guilty  of.    See  post,  V,  3,  a. 

Person  entering  in  right  and  refusing  to 
surrender,  oonstitutionatity  of  statute.  See 
ante,  I. 

b.  Demand  and  Refusal. 

98.  A  demand  for  the  surrender  of  the  pos- 
session, upon  the  party  detaining  the  same, 
and  a  refusal  for  the  period  of  five  days,  are 
essential  in  order  to  constitute  a  constructive 
forcible  detainer,  as  defined  by  the  third  sec- 
tion of  the  act.  (Brawley  v.  Risdon  Iron 
Works,  38  Gal.  676.) 

99.  An  occupant  of  land,  which  has  been 
unlawfully  entered  upon  by  another  during 
his  temporary  absence,  cannot  maintain  an 
action  of  forcible  detainer  against  the  in- 
truder without  first  making  me  demand  for 
its  surrender  required  by  subdivision  2  of  sec- 
tion 1160  of  the  Code  of  Civil  Procedure. 
(Tivnen  v.  Monahan,  76  Cal.  131.) 

100.  In  action  by  a  landlord  against  his 
tenant,  under  the  thirteenth  section  of  the 
Forcible  Entry  and   Detainer  Act,  plaintiff 
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must  show  a  demand  in  writing  for  poflsession 
of  the  premises.  (Snllivan  y*  Cary,  17  Cal. 
80.) 

101.  Section  IS  of  act  ooncemii^  forcible 
entry  and  detainer,  as  amended  by  the  third 
section  of  the  act  oi  1862,  makes  no  change  in 
the  common  law,  except  in  the  fact  that  it 
dispenses  with  a  formal  entry,  and  substitutes 
therefor  a  written  demand.  (Uridias  v.  Mor- 
reU  (No.  2.),  25  Cal.  SI.) 

102.  A  demand  upon  the  party  making  the 
forcible  entry,  but  who  did  not  detain  the 
premises,  is  ineffectual.  (Brawley  v.  Bisdon 
Iron  Works,  38  Cal.  676.) 

103.  The  demand  and  refusal  of  possession 
required  by  the  third  section  of  the  Forcible 
Entry  and  Detainer  Act  must  be  made  after 
the  entry  of  the  defendant.  (Mecham  v.  Mc- 
Kay, 37  Cal.  154.) 

104.  The  refusal  by  the  defendant  in  un- 
lawful detainer  to  permit  the  plaintiff  to  cut 
through  the  brick  walls  of  the  room,  the  i)06- 
session  of  which  is  in  controversy,  is  not  evi- 
dence of  a  refusal  to  deliver  up  possession  of 
the  room,  if  that  refusal  was  given  for  the 
purpose  of  preventing  an  injury  to  the  walls. 
(Mecham  v.  McKay,  37  Cal.  154.) 

Demand,  instruction  omitting  reference  to. 
See  ante,  05. 

3,  Against  Tenant 

a.  For  What  Lies. 

105.  General  terms  ''actions  of  forcible 
entry  and  detainer,"  as  employed  in  consti- 
tution of  this  state,  include  actions  for  the 
unlawful  holding  over  by  tenants*  (Brum- 
maglm  v.  Spencer,  29  Cal.  661.) 

Cited  43  Cal.  304. 

106.  Bight  to  maintain  this  action  depends 
npon  the  existence  of  a  tenancy,  and  a  ten- 
ant once  created  is  presumed  to  continue. 
(Wheelock  v.  Warschauer,  21  Cal.  309,  316.) 
Cited  2  Col.  140. 

107.  If  the  tenant,  after  the  expiration  of 
his  lease,  leaves  the  premises  and  removes 
his  property  therefrom,  and  notifies  the  land- 
lord that  he  delivers  him  possession,  and  the 
landlord  takes  possession,  the  relation  of  land-, 
lord  and  tenant  ceases;  and,  if  the  tenant 
i^terward  enters,  the  landlord  cannot  remove 
him  under  the  thirteenth  section  of  the  For- 
cible Entry  and  Detainer  Act.  (Walls  v. 
Preston,  28  Cal.  224.) 

108.  S.  sued  M.,  alleging  that  he  had  leased 
certain  lots  to  M.  for  one  month  for  twenty- 
five  dollars,  that  fifteen  da^s  before  the 
close  of  the  month  he  gave  notice,  in  writing, 
under  the  Forcible  Entry  and  Detainer  Act  of 
1863,  that  the  rent  for  the  next  month  would 
be  five  hundred  dollars,  payable  in  advance, 
that  M.  had  held  over,  and  had  failed  to  pay 
the  rent,  held,  that  by  giving  the  notice  of  a 
change  of  terms  before  a  tenancy  from  month 
to  month  commenced,  and  following  it  up  by 
a  demand  of  rent,  and  immediately  thereafter 
of  possession,  he  repudiated  the  holding  over 
on  the  original  terms,  and  the  claims  of  the 
parties  were  adverse  and  actually  hostile  from 
the  moment  of  the  expiration  of  the  specific 
terms  alleged,  and  there  never  was  a  tenancy 
from  month  to  month.  (Stoppelkamp  v. 
Mangeot,  42  Cal.  316.) 


109.  The  owner  of  land  leased  on  shares 
may  maintain  an  action  of  unlawful  detainer 
for  the  recovery  of  the  possession  of  the 
premises  npon  broach  of  the  conditions  of  the 
lease.    (Jones  v.  Dunrer,  96  Cal.  95.) 

110.  Subdivision  1  of  section  1161  of  the 
Code  of  Civil  Procedure,  providing  tiiat  a  ten- 
ant is  guilty  of  an  unlawful  detainer  in  hold- 
ing over  after  the  "  expiration  of  tibe  term," 
refers  only  to  expiration  of  the  term  speci- 
fied in  the  lease  oy  lapse  of  time,  and  sum- 
mary proceedings  cannot  be  instituted  under 
said  subdivision  on  the  ground  of  expiration 
of  the  term  by  forfeiture;  the  only  remedy 
to  enforce  such  forfeiture  unconditionally,  in 
the  absence  of  the  three  days'  notice  required 
by  subdivisions  2  and  3  of  said  section,  is  by 
action  of  ejectment.  (Silva  v.  Campbell,  84 
Cal.  420.) 

111.  Under  section  1161  of  the  Oode  of 
Civil  Procedure  a  tenant  who  sublets  the  de- 
mised premises  in  violation  of  a  covenant  in 
the  lease  thereby  terminates  the  lease,  and 
the  landlord  may  maintain  an  action  of  un- 
lawful detainer  against  him  upon  giving  the 
three  days'  notice  to  quit  provioed  by  the 
statute.    (Bemero  v.  Allen,  68  Cal.  505.) 

112.  When  the  relation  of  landl(»d  and 
tenant  is  once  established,  an  action  of  unlaw- 
ful detainer  for  holding  over  contrary  to  the 
terms  of  asreement  between  ^e  pc^iee  for 
the  cancellation  of  the  leasehola  may  be 
maintained  until  that  relation  is  destroyed 
by  a  surrender  of  the  demised  premises  or  by 
law.    (Kower  v.  Gluck,  38  OaL  401.) 

118.  A  party  cannot  recover  possession  of 
premises  under  the  act  allowing  an  action  of 
unlawful  detainer  to  be  brought  against  a  ten- 
ant holding  over  or  failing  to  pay  rent,  unless 
the  relation  of  landlord  and  tenant  exists 
by  convention.    (Pico  v.  Cuyas,  48  Cal.  639.) 

114.  In  an  action  of  forcible  entry  and  de- 
tainer the  holding  over  of  the  land  is  the 
foundation  of  the  action,  and  must  necessarily 
be  proved,  like  any  other  substantive  fact. 
(Beed  v.  Grant,  4  Cal.  176.) 

115.  In  an  action  of  unlawful  detainer 
against  a  tenant  for  holding  over  the  mere 
fact  that  the  defendant  has  been  in  the  quiet 
and  peaceable  possession  of  the  premises  for 
one  year  before  the  commencement  of  the 
suit  will  not  defeat  the  action.  (Johnson  v. 
Chely,  43  Cal.  299.) 

Distinguished  47  Cal.  460.) 

116.  In  such  action  the  relation  of  landlord 
and  tenant  must  be  shown  to  exist,  otherwise 
the  |>laintiff  cannot  recover ;  and.  if  that  rela- 
tion is  shown  to  exist,  the  defenoant  must  be 
permitted  to  prove,  if  he  can,  that  he  did  not 
enter  under  the  lease,  but,  being  already  in 
possession,  was  induced  to  accept  a  lease  n-om 
the  plaintiff  by  fraudulent  and  false  repre- 
sentations that  the  plaintiff  owned  the  prop- 
erty, when  it  belonged  to  another,  and,  if  the 
tenant  can  show  such  state  of  facts,  he  is  not 
estopped  by  the  lease.    (Johnson  v.  Chely,  43 

117.  The  rule  in  ejectment,  that  if  the  de- 
fendant can  show  that  he  did  not  enter  under 
the  lease,  but.  being  already  in  possession, 
was  induced  by  the  plaintiff  through  false 
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repreaentatioiui  that  he  owned  the  premiflea. 
to  accept  the  lease,  that  then  this  state  oi 
facte  deatroyB  the  relation  of  landlord  and 
tenant  and  remoYes  the  estoppel,  is  also  the 
role  in  an  action  of  unlawful  detainer  against 
a  tenant  for  holding  over.  (Johnson  y.  Chely, 
48  GaL  209.) 

118.  An  action  of  unlawful  detainer,  for 
holding  over  after  Uie  expiration  of  the  term, 
cannot  be  maintained,  unless  the  time  durins 
which  the  defendant  was  to  occupy  the  land 
had  expired  when  the  demand  for  possession 
was  made  by  the  plaintiff;  and  the  above 
mle  holds  good  whether  the  a^eement  under 
which  the  defendant  occupies  is  a  lease,  or  an 
agreement  to  farm  the  land  for  a  portion  of 
the  crop.    (Rogers  v.  HackeU,  49  Gal.  121.) 

110.  The  fact  that  the  agreement  under 
which  the  defendant  occupies  is  a  verbal  one, 
and  that,  brr  its  terms,  it  was  to  continue  for 
twoyears,  doea  not  change  the  rule.  (Rogers 
T.  H^ickett,  49  Gal.  121.) 

120.  The  act  of  May,  1861.  "relating  to  the 
rights  and  duties  of  landlords  and  tenants," 
has  no  application  to  a  case  where  a  tenant 
who  enters  under  a  written  lease  for  a  time 
oertain  and  pays  rent,  holds  over  after  the 
expiration  of  his  term.  (Tewksbury  y.  O'Gon- 
nen.  25  Gal.  262.) 

121.  Under  the  Forcible  Entry  and  Detainer 
Act  of  April  27, 1868,  an  action  for  an  unlaw- 
ful holding  over  cannot  be  maintained  unless 
the  relation  of  landlord  and  tenant  is  shown 
to  exist  between  the  plaintiff  and  defendant 
at  the  time  of  making  plaintiff's  demand  for 
possession,  as  required  by  section  4  of  said 
act.    (Steinbeck  y.  Krone,  36  Gal.  308.) 

122.  When  a  tenant  is  evicted  on  final  pro- 
cess in  an  action  of  ejectment  by  a  party 
daimine  title  adverse  to  his  lessor,  of  which 
action  me  latter  had  timely  notice,  the  ten« 
ancy  is  thereby  determined,  and  a  subseauent 
takuis  and  holding  by  the  tenant  under  a 
lease  Irom  the  evictor  is  not  in  subordination 
to  the  title  of  his  original  lessor,  and  an  action 
by  the  latter  against  the  tenant,  under  the 
ForciUe  Entry  and  Detainer  Act,  for  an 
unlawfol-Jiolding  over,  may  be  successfully 
resisted  by  the  tenant,  oy  showing  such  judg- 
ment and  eviction.  (Stein back  v.  Krone,  36 
Gal.  308.) 

Gited  45  Gal.  694. 

123.  In  an  action  for  unlawful  detainer 
against  the  tenant  holding  over,  evidence  of 
a  yerbal  renewal  of  the  written  lease  is  inad- 
missible, unless  the  same  be  pleaded,  (Ferine 
y.  Teague,  66  GaL  446.) 

124.  When  possession  is  taken  under  a  writ- 
ten lease  at  a  monthly  rental,  and  a  contem- 
poraneous written  contract  is  made  between 
the  landlord  and  tenant  to  convey  the  prem- 
ises at  the  expiration  of  the  lease  upon  pay- 
ment of  a  specified  sum,  and  expressly  making 
time  of  the  essence  of  the  contract,  and  de- 
claring that  the  possession  of  the  vendee  is 
that  of  tenant  only,  if  a  verbal  extension  of 
rental  is  given  upon  the  expiration  of  the 
lease,  and  after  the  expiration  of  the  period 
of  such  extension  a  deed  is  tendered,  and  pay- 
ment of  the  porchase  money  is  demanded  and 
refused,  the  refusal  of  the  tenant  to  perform 


the  contract  of  sale  puts  an  end  to  that  con- 
tract, at  the  option  of  the  vendor,  and  he  is 
at  liberty  to  pursue  his  remedy  as  a  landlord 
under  the  verbal  lease  by  an  action  for  un- 
lawful detainer.  (Norton  v.  Sturla,  88  GaL 
8G9.) 

125.  If  a  tenant  is  forcibly  evicted  by  the 
landlord  from  a  substantial  part  of  the  de- 
mised premises,  but  still  oontmuee  to  occupy 
the  remainder  under  the  lease,  the  landlord 
cannot,  under  the  Unlawful  Detainer  Act,  re- 
cover possession  from  the  tenant  by  reason  of 
nonpayment  of  rent  while  the  eviction  con- 
tinues.   (Skaggs  V.  Emerson,  60  GaL  8.) 

126.  When  tenant  assigns  his  interest  in 
leasehold  to  landlord,  and  the  lease  is  can- 
celed, and  the  tenant  is  released  from  future 
liability  and  agrees  to  restore  possession  to 
the  landlord  on  a  time  fixed,  the  landlord 
may  remove  him  by  proceedings  under  the 
Forcible  Entry  and  Detainer  Act,  if  he  refuses 
to  restore  possession^  although  the  term  of 
the  lease  has  not  expired.  (Kower  y.  Gluck, 
83  GaL  401.) 

127.  The  lease  expires  in  such  case  by  agree- 
ment, and  if  the  tenant  retains  possession 
after  demand  in  writing  to  surrender  it,  he 
is  guilty  of  an  unlawful  holding  over.  (Kower 
y.  Gluck,  83  GaL  401.) 

b.  Demand  and  Notice. 

128.  If  a  tenant  holds  over  after  rent  has 
become  due  and  remains  unpaid  for  the  space 
of  three  days,  a  demand  by  the  landlord  of 
the  payment  of  rent  and  delivery  of  posses- 
sion, both  made  at  the  same  time,  will  enable 
him  to  maintain  an  action  for  unlawful  hold- 
ing over.  It  is  not  necessary  to  demand  rent, 
and  wait  three  days,  and  then  demand  pos- 
session. (Brummagim  v.  Spencer,  29  Gal. 
661.) 

Demand,  sufficiency  of.    See  Landlord  and  ^ 
Tenant,  IX,  3. 

129.  When  a  tenant  violates  one  of  the  cov- 
enants of  the  lease  other  than  the  failure  to  pay 
rent,  the  landlord  must  serve  on  him  a  three 
days'  notice  in  writing  to  perform  the  cove- 
nant or  deliver  possession  of  the  property 
before  he  can  commence  an  action  under  the 
Unlawful  Detainer  Act  to  remove  him.  A 
notice  to  deliver  possession  is  not  sufiicient. 
(Opera  House  Assn.  v,  Bert,  62  Gal.  471.) 
Gited  63  Gal.  69. 

130.  In  this  state  summary  proceedings 
will  lie  upon  breach  of  any  covenant  or  con- 
dition of  the  lease  and  a  demand  of  possession, 
but  the  three  days'  notice  prescribed  bv  sub- 
divisions 2  and  3  of  section  1161  of  the  (5ode  of 
Givil  Procedure,  requiring  in  the  alternative 
the  performance  of  such  covenant  or  condi- 
tion, or  possession  of  the  property,  must  be 
given.    (Silva  y.  Gampbell,  84  Gal.  420.) 

131.  If  a  tenant  of  leased  premises  remain 
in  possession  after  the  breacn  of  a  covenant 
on  nis  part  contained  in  the  lease,  which  can- 
not subsequently  be  performed,  an  action  may 
be  brought  agamst  him  for  an  unlawful  de- 
tainer without  notice  to  perform  the  coyenant. 
(Kelly  v.  Teague,  63  Gal.  68.) 

182.  When  a  right  of  re-entry  is  reserved  in 
aleaaei  and  such  right  has  accrued,  three 
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days'  notioe  must  be  given,  as  provided  in 
sections  1161  and  1162  of  the  Code  of  Civil 
Prooedure,  before  a  summary  proceeding  can 
be  instituted  against  the  tenant  for  an  unlaw- 
ful detoiner.    (Smith  v.  Hill,  63  Cal.  61.) 

133.  An  action  of  unlawful  detainer  to  re- 
move a  tenant  at  will  for  holding  over  cannot 
be  maintained  unless  the  landlord  first  gives 
notice  for  the  tenant  to  surrender  possession 
of  the  premises,  which  notice  terminates  the 
tenancy  at  the  end  of  thirty  days,  and  at  the 
end  of  thirty  days  gives  another  notioe,  mak- 
ing a  demand  for  the  possession.  (King  v. 
Connolly,  61  Cal.  181.) 

Cited  56  Cal.  129. 

134.  In  an  action  by^  a  landlord  against  his 
tenant,  under  the  thirteenth  section  of  the 
Forcible  Entry  and  Detainer  Act,  where  the 
evidence  showed  a  tenancy  from  year  to  year, 
plaintiff  must  show  that  he  has  terminated  the 
tenancy  by  notioe  to  quit ;  and  if  the  tenant 
be  permitted  to  hold  over  without  notioe  to 
quit,  a  new  term  is  created,  and  he  cannot  be 
legally  dispossessed.  (Sullivan  v.  Cary,  17 
Cal.  80.) 

136.  An  action  for  unlawful  detainer  cannot 
be  maintained  against  a  tenant  at  will,  with- 
out first  terminating  the  tenancy  by  giving 
at  least  tiiirty  days*  notice  in  writing  to  quit, 
and  afterwards  giving  three  days'  notice  in 
writing  to  surrender  the  possession ;  and  these 
things  must  be  made  to  appear  bv  ezi>re8S 
averments  in  the  complaint.  So  neld,  in  a 
case  where  the  tenants,  within  three  days 
after  the  termination  of  the  tenancv,  served 
upon  the  landlord  written  notice  tnat  they 
would  not  surrender  the  possession.  (Martin 
V.  Splivalo,  66  CaL  128.) 
Cited  70  Cal.  446. 

136.  In  an  action  for  unlawfully  holding 
over  after  the  expiration  of  the  tenant's  term, 
three  days'  notice  is  all  that  is  required. 
(Garbrell  v.  Fitch,  6  Cal.  189.) 

137.  By  the  terms  of  an  award,  which  was 
decisive,  between  a  landlord  and  his  tenant, 
the  latter  was  to  leave  the  premises  on  the 
9th.    Held,  that  the  plaintiff  had  no  right  to 

five  notice  to  quit  until  the  10th ;  after  wnich, 
V  the  act  of  Forcible  Entry  and  Detainer,  the 
plaintiff  had  six  days  to  remove,  wherefore 
the  action  commenced  on  the  10th  was  pre- 
mature. (Ray  V.  Armstrong,  4  Cal.  208.) 
Distinguished  6  Cal.  189. 

138.  In  an  action  by  a  landlord  against  a 
tenant  for  holding  over  after  default  in  tlie 

Sayment  of  rent  and  demand  therefor,  the 
emand  proved  was  for  "the  sum  ox  ten 
dollars  which  became  and  was  due  from  you 
as  such  rent  to  us  on  the  twenty-eighth  day 
of  April,  1879,  for  the  preceding  month  of 
your  tenancv,"  etc.,  and  it  was  objected  that 
the  notice  failed  to  denote  what  preceding 
month  was  intended.  Held,  the  notice  was 
sufficiently  definite.  (Newman  v.  Bird,  60 
Cal.  872.) 

139.  If  the  notice  to  a  tenant  at  will,  re- 
quiring him  to  surrender  the  premises,  given 
under  the  act  of  1861,  describe  the  premises 
demanded  with  sufficient  certainty,  so  that 
the  tenant  is  not  misled  thereby,  it  is  suffi- 
cient, even  though  there  are  misdates  in  the 
description,    (King  v.  Connolly,  44  Cal.  236.) 


Alleging  notice.    See  post,  173. 
Demand   in  action   against  tenant.     See 
ante,  V,  2,  b. 

4.  Trespa9s. 

140.  An  action  of  forcible  entry  does  not  lie 
for  a  mere  trespass  on  land.  (Castro  v. 
Tewksbuiy,  09  Cal.  662.) 

141.  Facta  which  might  constitate  a  mere 
trespass  upon  property  have  never  been 
held  to  sustain  the  action  of  forcible  and  un- 
lawful detainer.  (Frasier  v.  Hanlon,  6  Cal. 
166.) 

Cited  69  Cal.  668. 

142.  The  rules  of  law  respecting  the  acta 
necessary  to  constitute  a  forcible  entry  ^  or  a 
forcible  entry  and  unlawful  detainer,  require 
something  more  than  a  mere  trespass  upon 
the  prop^y.  (Merrill  v*  Forbea,  23  Oal.  379.) 
Cited  69  Cal.  668. 

Cutting  grass  and  cropa.    See  ante,  09. 
Removing  fence  in  night-time.    See  ante, 
67. 
What  acta  amount  to.    See  ante,  96* 

YI.  Acttens  for. 
/.  Jumdicthn  Orer. 

143.  Justices'  courts  have  jurisdiction  in 
cases  of  forcible  entry.  The  ninth  section  of 
the  sixth  article  of  the  constitution  cannot 
be  construed  to  confer  exclusive  original  juris- 
diction in  all  special  cases  upon  the  county 
courts.    (O'Callaghan  v.  Booth,  6  Cal.  63.) 

144.  Justices  of  the  peace  have  no  Jurisdic- 
tion of  actions  to  recover  possession  of  lands 
and  tenements  from  those  who  detain  the 
same  after  the  termination  of  or  contrary  to 
the  terms  of  the  lease  under  which  they 
entered  into  possession.  (Oaulfield  v.  Stevens, 
28  Cal.  118.) 

146.  The  jurisdiction  of  justices  of  the  peace 
in  forcible  entry  and  detainer  cases  arises 
from  the  quasi  criminal  nature  of  those  cases, 
which  fall  under  the  head  of  special  cases,  as 
that  term  is  used  in  the  constitution.  (Small 
T.  Gwinn,  6  Cal.  447.) 

146.  The  tests  of  the  jurisdiction  of  a  jus- 
tice's court  in  an  action  of  forcible  entry  and 
detainer  are  twofold,  viz:  U)  The  plaintiff 
must  not  claim  more  than  two  hundred  dol- 
lars damages  in  all,  and  cannot  recover  more ; 
and  (2)  the  rental  value  of  the  property  must 
not  exceed  twenty-five  dollars  a  montn  as  a 
matter  of  fact,  to  be  determined  by  the  evi« 
dence.    (Ballerino  v.  Bigelow,  90  Cal.  600.) 

147.  The  jurisdiction  is  not  affected  by  the 
amount  of  rents,  and  judgment  may  be  ren- 
dered by  a  justice's  court  for  the  entire 
amount,  however  large,  accruing  during  the 
unlawful  detention.  (Howard  v.  Valentine, 
20  Cal.  282.) 

148.  The  limitation  of  the  jurisdiction  of 
justices  of  the  peace  in  civil  cases  to  actions 
where  the  amount  in  dispute  does  not  exceed 
two  hundred  dollars  does  not  apply  to  actions 
of  forcible  entry.  (Hart  v.  Moon,  o  Cal.  161.) 
Cited  7  Cal.  106. 

149.  A  justice's  court  is  not  concluded  by 
thQ  allegations  of  the  complaint  as  to  the 
rental  value  of  the  property  involved  in  an 
action  of  forcible  entry  and  detainer,  as  de* 
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termining  the  question  of  its  jurisdiction  to 
try  and  render  judgment  in  the  cause,  hut  is 
bound  to  determine  the  question  in  accordance 
-with  the  evidence ;  and  where  the  complaint 
idleged  tlutt  the  rental  value  of  the  property 
did  not  exceed  the  sum  of  twenty-five  dollars 
a  month,  and  the  evidence  showed  that  it  did 
exceed  that  sum,  no  recoverv  can  be  had  in  a 
justice's  court,  and  a  juogment  rendered 
therein  in  such  a  case  is  coram  non  judice  and 
TOid.    (Ballerino  v.  Bigelow,  90  Gal.  600.) 

Jurisdiction  of  justices  in.  See  Justices  of 
the  Peace,  27. 

Disqualification  of  justice  and  sending  caae 
to  majfor.    See  Justices  of  the  Peace,  62. 

Justice  certifying  case  to  superior  court, 
when  improper.  See  Justices  ox  the  Peace, 
60. 

150.  Recorder  of  city  of  Sacramento  has  no 

firi8diction  in  cases  of  forcible  entry  and  un- 
wful  detainer.    (Cronise  v.  Garghill,  4  Cal. 
120.) 

151.  The  county  courts  have  jurisdiction  of 
actions  of  unlawful  detainer  asainst  tenants 
for  holding  over.  (Johnson  v.  Chely,  48  Cal. 
299.) 

152.  County  courts  are  vested,  by  the  amend- 
ments to  the 'constitution,  with  exclusive  ju- 
risdiction of  actions  of  unlawful  detainer,  as 
well  as  for  forcible  entry  and  detainer.  (Caul- 
field  V.  Stevens,  28  Cal.  118.) 

Cited  29  Cal.  862;  37  Cal.  162;  38  Cal.  157; 
42  Cal.  324;  43  Cal.  304;  58  Cal.  403;  dis- 
approved 30  Cal.  577,  582,  584. 

153.  The  proceeding  in  unlawful  detainer  is 
purely  statutory  in  its  nature,  and  the  county 
CDort  was  a  court  of  special  and  limited  juris- 
diction ;  and  it  was,  therefore,  essential  to  the 
validity  of  the  proceeding  that  the  statute 
sliould'  be  strictly  complied  with.  (Iburg  v. 
Fitch,  57  Cal.  189.) 

154.  The  provisions  of  the  statute  conferring 
jnriadiction  ux)on  countv  courts  in  actions  to 
reoofver  the  possession  of  premises  held  over 
by  tenants  against  the  consent  of  the  land- 
lord are  constitutional.  (Stoppelkamp  y. 
Mangeot,  42  Cal.  816.) 

Cited  58  Cal.  403. 

Appellate  jurisdiction  of  county  court  on- 
der  amended  constitution.    See  post,  311. 

155.  The  action  of  forcible  entry  and  de- 
tainer is  a  summary  proceeding  provided  by 
statute,  and  does  not  belong;  to  the  district 
courts  by  virtue  of  their  original  common-law 
jurisdiction  over  the  subject  matter  in  con- 
troversy.   (Townsend  v.  Brooks,  5  Cal.  52.) 

2.  Fartio: 

156.  In  an  action  under  the  thirteenth  sec- 
tion of  the  Forcible  Entry  and  Unlawful  De- 
tainer Act  the  tenant  in  possession,  and  from 
whom  restitution  and  damages  were  sought, 
was  a  married  woman  and  a  sole  trader,  and 
her  husband  was  made  a  oodefendant  with 
her,  but  no  relief  was  asked  against  him,  ex- 
cept for  restitution  of  the  premises.  Held, 
that  Uiere  was  no  misjoinder  of  parties  of 
which  either  of  defendants  could  complain. 
(Howard  v.  Valentine,  20  Cal.  282.) 

In  actum  by  cotenant.    See  ante,  19. 


3,  Complaint  in  Action. 

157.  If  the  complaint  charses  a  forcible 
entry  with  a  multitude  of  people,  and  a  forci- 
ble and  unlawful  detainer,  the  forcible  entry 
is  the  gist  of  the  action*  (McMinn  v.  Bliss, 
31  Cal.  122.) 

Cited  8  Nev.  88. 

158.  Fraudulent  acts  which  may  be  alleged 
under  the  fifth  section  of  the  Forcible  Entry 
and  Unlawful  Detainer  Act  do  not  constitute 
a  cause  of  action,  but  merely  go  to  the  en- 
hancement of  damages  when  a  cause  of  action 
is  made  out  under  the  other  sections  of  the 
act.    (Polack  v.  Shafer,  46  Cal.  270.) 

159.  In  cases  of  this  kind  the  statute  does 
not  require  an  allegation  of  possession  by  the 
plaintiff.    (Cronise  v.  GarghUl,  4  Cal.  120.) 

160.  It  is  an  essential  averment  in  the  com- 

1>laint,  in  an  action  of  forcible  entry  and  un- 
awful  detainer,  that,  at  the  time  of  the 
alleged  forcible  entry,  plaintiff  was  in  the 
actual  possession  of  the  premises.  (Cummins 
V.  Scott,  23  Cal.  526.) 

161.  A  complaint  that  alleges  he  is  in  pos- 
session in  one  place,  and  in  another  avers 
that  he  is  not,  shows  no  cause   of  action. 
(Dickinson  v.  Maguire,  9  Cal.  46.) 
Distinguished  69  Cal.  157. 

162.  If  the  complaint  in  forcible  entry  and 
detainer  sufficientlv  shows  an  actual  peace- 
able possession  in  plain  tifif  it  will  be  sufficient 
without  the  use  of  the  word  '*  actual " ;  but  it 
is  better  to  use  the  statutory  term.  (More  v. 
Del  VaUe,  28  Cal.  170.) 

163.  The  objection  to  a  complaint  in  forcible 
entry  and  detainer,  that  it  does  not  aver 
*'  actual  possession,*'  the  word  "  possession" 
only  being  used,  was  a  mere  defect  in  plead- 
ing, which  should  have  been  taken  advantage 
of  oelow,  where,  if  the  objection  be  good,  the 
complaint  could  have  been  amendea,  but  it 
cannot  be  urged  in  the  supreme  court  for  the 
first  time.  (Mintum  v.  Burr,  16  Cal.  107.) 
Cited  27  Cal.  375. 

164.  A  complaint  in  an  action  under  the 
Forcible  Entry  and  Detainer  Act,  other  than 
actions  against  tenants  holding  over  as  pro- 
vided in  said  act,  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  unless  it  allege 
a  forcible  entry  or  a  forcible  detainer.  OSo- 
Evoy  V.  Igo,  27  Cal.  375.) 

Cited  11  Mont.  249,  250. 

165.  The  complaint  alleged  ''  that  on  the 
twenty-sixth  day  of  January,  1882,  the  de- 
fendants unlawfully  entered  upon  said  land, 
and  turned  this  plaintiff  out  of  the  possession 
thereof,  b^  threats  and  menacing  conduct, 
and  ever  smce  that  time  said  defendants  have, 
and  still  do  hold,  the  possession  thereof,  by 
threats  of  violence  asainst  this  plaintiff. '^^ 
Held,  sufficient.  (Holland  y.  Green,  62  Cal. 
67.) 

Cited  11  Mont.  250. 

166.  In  forcible  entry  and  detainer  a  de- 
scription of  the  land,  sufficiently  definite  to 
enable  the  administration  of  suMtantial  jus- 
tice, is  all  that  is  required  in  actions  before 
justices  of  the  peace.  (Hemandes  v.  Simon, 
4  Cal.  182.) 

167.  If  the  complaint  in  forcible  entry  and 
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detainer  aYera  that  the  lands  are  in  the  oonnty 
where  the  suit  ia  brought,  a  failure  to  mention 
the  state  will  not  be  a  fatal  defect*  (More  v. 
Del  YaUe,  28  CaL  170.) 

168.  The  description  of  the  premises  in  a 
complaint  in  forcible  entry  ana  detainer  was 
as  follows :  **  That  tractor  parcel  of  land  sita« 
ate  in  the  county  of  Santa  Barbara,  and  known 
as  the  Rancho  sespe,  granted  by  the  Mexican 
nation  to  Don  Carlos  Antonio  Carrillo,  by 
grant  dated  November  29, 1833»  and  bonndea 
and  described  as  follows:  Bounded  by  the 
Missions  8an  Fernando  and  San  Buenaven- 
tura, situated  in  the  then  jurisdiction  of  Santa 
Barbara,  containing;  six  square  leagues  •  •  •  • 
a  little  more  or  less."  Held,  that  upon  the 
face  of  the  pleadings  the  description  was  suf- 
ficient.   (More  y.  Del  Valle,  28  Cal.  170.) 

169.  A  complaint  in  an  action  brought  under 
section  18  of  the  Forcible  Entry  and  Unlawful 
Detainer  Act  of  1850,  which  avers  that  "  when 
the  plaintiff  was  peiiceably  in  the  actual  pos- 
session of  the  premises  the  defendant,  by 
permission  of  the  plaintiff,  entered  upon  the 
same,"  avers  a  license  to  enter,  and  fails  to 
state  that  the  relation  of  landloid  and  tenant 
existed  between  the  parties,  and  therefore 
contains  no  cause  of  action.  (Owen  t.  Doty, 
27  Cal.  502.) 

170.  A  complaint  in  an  action  based  upon  the 
thirteenth  section  of  the  act  concemins  forci- 
ble entry  and  detainer,  where  eight  montns  had 
expired  after  the  expiration  of  tne  lease,  which 
does  not  aver  that  the  holding  over  on  the  part 
of  the  defendant  was  wrongful,  nor  that  a  sur- 
render of  the  possession  was  demanded  and 
refused  within  the  year  ensuing  the  lease, 
does  not  state  facts  sujfficient  to  constitute  a 
cause  of  action.  (Uridias  y«  Moirell  (No.  2), 
25  Cal.  81.) 

171.  In  an  action  of  forcible  detainer  a  com- 
plaint yerified  on  the  3d  of  September,  1890, 
and  filed  on  the  6th  of  the  same  month,  which 
avers  a  demand  for  the  surrender  of  posses- 
sion made  on  the  4th  of  the  preceding  March, 
and  a  continuous  refusal  since  then  to  comply 
with  the  demand,  sufficientljr  alleges  a  refusal 
to  surrender  possession  within  five  days  after 
demand  to  sustain  a  judgment  for  the  plaintiff 
for  the  restitution  of  the  premises,  for  trebled 
damages,  and  for  costs.  (Rimmer  y.  Blasin- 
game,  94  Cal.  139.) 

172.  In  an  action  of  forcible  entry  and  de- 
tainer the  value  of  the  rents  and  profits  of 
the  premises  is  not  required  by  the  statute 
to  be  stated  in  the  complaint,  and  without 
such  statement  may  be  awarded  as  damages. 
(Holmes  y.  Horber,  21  Cal.  55.) 

Cited  1  Nev.  141. 

Alleging  damages.    See  post,  YI,  12. 
Claim  for  damages  is  optional.    See  post, 
284,  288,  289. 

173.  A  complaint  in  an  action  of  unlawful 
detainer,  which  alleges  a  tenancy  at  suffer- 
ance, and  not  at  will,  and  shows  that  the  ac- 
tion is  for  holding  over  after  expiration  of  a 
term,  under  the  first  subdivision  of  section 
1161  of  the  Code  of  Civil  Procedure,  need  not 
allege  a  three  days'  notice  to  quit.  (Lee  Chuck 
y.  Quan  Wo  Chong,  91  Cal.  593.) 

174.  If  complaint  in  forcible  entry  and  de- 


tainer avers  title  in  plaintiff  the  avennent 
may  be  treated  as  surplusage.  (More  v.  Del 
Yalle,  28  CaL  170.) 

175.  A  complaint  in  forcible  entry  and  de- 
tainer should  not  contain  allef[ations  respect- 
ing the  defendant's  appropriation  of  personal 
property.    (Gillam  v.  Sigman,  29  Cal.  637.) 

176.  A  complaint  in  an  action  of  forcible  en- 
try and  detainer,  which  in  the  first  count 
alleges  the  possession  of  the  plaintiff,  and  the 
unlawful  entry  of  defendant,  without  alleging 
a  withholding,  or  a  demand  of  the  possession, 
or  a  refusal,  or  the  use  of  force  or  menace, 
but  in  a  second  count  stated  as  a  '*  further, 
separate  and  distinct  cause  of  action,"  alleges 
possession  of  the  defendant,  a  demand  of  pos- 
session by  plaintiff,  refusal,  and  forcible  de- 
tainer by  defendant,  etc.,  is  bad  on  demuirer. 
(Barlow  v.  Bums,  40  Cal.  351.) 

Cited  54  Cal.  265;  87  Cal.  33. 

177.  The  oCtonses  mentioned  in  the  Forcible 
Entry  and  Detainer  Act  should  be  separately 
stated  in  the  complaint ;  and  fraud,  if  relied 
on,  should  also  be  separately  stated.  (Va- 
lencia V.  Couch,  32  CaL  339.) 

178.  Forcible  entry  and  forcible  detainer 
are  separate  causes  of  action,  and  ought  to  be 
separately  stated  in  different  counts  in  the 
complaint.  If  not  so  stated  in  the  complaint 
it  is  Dad  on  demurrer,  but  if  the  complaint  is 
not  demurred  to  the  objection  is  waived.  (Va- 
lencia V.  Couch,  32  CaL  339.) 
Cited38(3aL419. 

179.  Forcible  entry,  forcible  detainer  in 
both  forms,  and  fraud  may  all  be  united  in 
the  same  complaint,  but  should  be  separately 
stated;  and,  it  not  so  stated,  the  complaint  is 
bad  on  demurrer,  but  the  objection  is  waived 
if  not  taken  by  demurrer.  (Shelby  v.  Hous- 
ton, 38  Cal.  410.) 

180.  An  objection  to  a  complaint  which 
states  in  the  same  count  a  cause  of  action  for 
forcible  entry  and  detainer,  under  the  first 
section  of  the  Forcible  Entry  Act  of  1866,  and 
also  a  cause  of  action  for  a  forcible  detainer, 
under  the  third  section  of  the  same  act,  is 
waived,  unless  a  demurrer  for  a  misjoinder  is 
iaterpoised.    (Treat  y.  Forsyth,  40  Cal.  484.) 

Actions  of,  joinder  of.  See  Joinder  and  Sev- 
erance of  Actions,  I,  2,  g. 

Amendment  of  complaint  to  conform  to 
proofs.    See  Pleading  and  Practice,  614. 

4.  An9W9r. 

181.  Provisions  of  Civil  Practice  Act,  with 
regard  to  denials  of  the  allegations  of  the  com- 
plaint by  the  answer,  apply  to  actions  of 
forcible  entry  and  detainer  instituted  under 
the  act  of  1863,  and  to  said  actions  u^n  all 
other  points  not  otherwise  provided  for  m  said 
act.    (More  y.  Del  Valle,  28  CaL  170.) 

182.  If  allegations  in  complaint  are  con- 
junctively stated,  an  answer  which  denies 
them  in  that  form  does  not  raise  an  issue, 
(Burke  y.  Carruthers,  31  Cal.  467.) 

183.  In  an  action  commenced  before  a  jus- 
tice of  the  peace,  under  the  Forcible  En^ 
and  Detainer  Act,  an  answer  which  denies 
generally  the  allegations  of  the  oomplunt  is 
sufficient.    (Henderson  y«  AUen,  23  Cal.  519.) 

184.  Where  the  complaint  yerified  alleges 
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demand,  and  the  answer  verified,  instead  of 
BpcMdfically  denying  the  allegation,  denies 
generallj  *'  each  and  every  allegation"  in  the 
eomplaint,  held,  that  this  general  denial  puts 
plaintiff  on  proof  of  demand,  and  of  every 
thing  necessary  to  maintain  the  action*  (Sul- 
livan V.  Oaxy,  17  Cal.  30.) 

185.  Denial  that  plaintiff  owned  buildings 
on  premises  in  controversy  does  not  raise  an 
issue  which  can  be  tried  in  that  action. 
(Warburton  v.  Doble,  88  OaL  619.) 

186.  If  the  complaint  in  an  action  of  unlaw- 
ful detainer  avers  that  the  defendant  unlaw- 
fully entered  upon  the  demanded  premises, 
and  the  answer  denies  that  he  entered  un- 
lawfully, it  admits  the  entry,  and  raises  an 
issue  only  upon  the  question  of  its  lawfulness. 
(Leroux  v.  Murdock,  61  Cal.  541.) 

187.  An  answer  in  an  action  against  a  ten- 
ant for  unlawful  detainer,  which  avers  that  a 
person  not  a  piurty  to  the  suit  had  formerly 
broueht  an  action  to  quiet  title  to  the  de- 
manded premises,  and  that  such  person  was 
at  the  tune  in  the  actual  possession  of  the 
premises,  claiming  title  in  fee  thereto,  is  not 
ambiguous  or  uncertain*  (Douglas  y*  Dakin, 
46  Cal.  49.) 

188.  Under  the  seventh  section  of  the  stat** 
nte  of  1866  against  forcible  entries  the  defend- 
ant does  not  waive  his  right  to  answer  by 
demurring,  unless  he  answers  at  the  same 
time.  He  may  demur  without  answering; 
and,  if  his  demurrer  be  overruled,  he  mav  an- 
swer upon  terms,  in  the  discretion  of  the 
court.    (Maumus  v.  Hamblon,  88  Cal.  639.) 

189.  In  an  action  of  nnlawful  detainer  by  a 
married  woman  the  objection  that  the  rents 
are  community  property,  for  which  the  hus- 
buid  alone  can  sue,  is  not  raised,  in  the  ab- 
■enoe  of  a  demurrer,  by  an  answer  averrine 
that  the  plaintiff  is  a  married  woman,  and 
that  her  nusband  is  a  tenant  of  a  portion  of 
the  premises  described  in  the  complaint,  and 
denying  that  the  plaintiff  ever  was  in  the  oc- 
cupation of  the  premises,  or  that  she  ever  had 
any  title  or  interest  therein.  Such  answer  is 
insufficient  as  a  plea  in  abatement,  or  of 
the  want  of  capacity  of  the  plaintiff  to  sue. 
(Schwane  v.  Mahoney,  97  CaL  131.) 

190.  If  the  answer  in  forcible  entry  and  de- 
tainer^ under  the  act  of  1863,  does  not  deny  the 
material  allegations  of  the  complaint,  and  no 
material  new  matter  is  set  up,  no  issue  is 
raised,  and  plaintiff  is  entitled  to  judgment 
on  the  pleadings.   (More  v.  Del  Valle,  28  Cal. 

170.) 

5.  Summons  in, 

191.  Before  the  amendments  to  the  Code  of 
CHvil  Procedure,  which  went  into  effect  July 
1, 1874,  the  summons,  in  an  action  of  unlaw- 
fal  detainer,  was  required  to  be  served  within 
the  time  directed  by  the  order  of  the  judge 
indorsed  on  the  summons.  (Kent  v.  West, 
60  OaL  185.) 

Appearance  and  answer  waives  defect  in 
service  of  summons.    Bee  Summons,  121. 

B,  ^otstfss/oit. 
a.  Necessity  of. 

192.  Plaintiff  must  have  been  in  actual  poa* 
Gai.  I>iaMT,  Vol  IIw— tt 


session  to  sustain  forcible  entry  and  detainer, 
(Preston  v.  Kehoe,  15  Cal.  815.) 
C»ted  20  Cal.  84;  10  Or.  485. 

193.  Plaintiff  must  prove  possession  on  the 
trial.    (Cummins  v*  Scott,  28  Gal.  526.) 

194.  The  plaintiff,  in  an  action  of  forcible 
entry  and  detainer,  must  show  an  actual 
peaceable  possession  in  himself  at  the  time 
of  the  entry.  (Treat  v.  Stuart,  5  Cal.  118, 
cited  28  Cal.  191,  69  CaL  564;  Warburton  v. 
Doble,  38  Cal.  619.) 

Plaintiff  must  show  peaceable  possesskm. 
See  ante,  56. 

195.  Plaintiff  must  have  had  actual  pos- 
session when  wrcHigful  or  forcible  entry  was 
made ;  and,  if  a  forcible  detainer  alone  is  com- 
plained of,  the  entry  of  the  defendant  must 
nave  been  unlawfuL  (Owen  v.  Doty,  27  Cal. 
502.) 

196.  Plaintiff  must  show  that  within  five 
days  before  unlawful  entry  by  defendant  he 
was  in  the  peaceable  and  actual  possession  of 
the  demanded  premises  to  mamtain  an  ac- 
tion of  forcible  detainer.  (McCormick  v. 
Sheridan,  77  Cal.  253.) 

197.  Actual  inclosure  or  other  evidence  of 
possession  at  or  within  five  days  of  the  date 
of  the  alleged  entry  of  defendant  must  be 
shown  in  order  to  maintain  an  action  for 
forcible  or  unlawful  entry  and  detainer. 
(Wilbur  V.  Cherry,  39  Cal.  660.) 

198.  A  person  who  has  worked  on  a  mining 
claim,  and  run  tunnels  and  sunk  shafts  on 
the  same  for  prospecting  purposes,  but  who 
has  ceased  work  and  has  not  occupied  the 
same  for  several  months,  cannot  mamtain  an 
action  of  forcible  detainer  against  one  who 
enters  upon  the  same.  (Laird  v.  Waterford, 
50  Cal.  315.) 

Landlord  cannot  maintain.    See  ante,  HI. 

b.  Sufficiency. 

A.  Actual  Possession;  Inclosure;  Possession 

by  Agent ;  Marsh  or  Agricultural  Lands. 

199.  That  statute  does  not  require  actual 
occupancy,  and  ''  actual  possession'*  consists 
as  much  of  a  present  power  and  right  of 
dominion  as  of  an  actual  corporal  presence  in 
the  house.    (Mintum  v.  Burr,  16  Cal.  107.) 

200.  To  be  an  *' occupant,"  within  the 
meanine  of  the  third  section  of  the  statute 
against  forcible  entries,  it  is  not  necessary  to 


(Shelby  v.  Houston,  SlB  Cal.  410,  cited  41  Cal. 
632,  51  Cal.  543,  83  Cal.  99,  5  Utah,  121; 
Wilson  V.  Shackelford,  41  Cal.  630.) 

201.  Under  section  1160  of  the  Code  of  Civil 
Procedure,  when  an  unlawful  entrv  is  made 
upon  premises  during  the  absence  of  the  occu- 
pant It  is  not  necessary  for  such  occupant  to 
prove  his  actual  personal  presence  on  the  land 
tor  five  days  continuously  next  preceding  the 
unlawful  entry,  nor  to  show  that  the  land 
was  inclosed,  if  it  appears  that  it  was  occupied 
in  the  same  manner  that  owners  of  land 
of  like  character  in  that  neig[hborhood  com- 
monly occupied  and  used  their  land ;  nor  to 
show  that  defendants  held  the  possession  of 
the  premises  by  force  or  threats  of  force* 
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202.  The  remedy  by  the  action  of  forcible 
entry  and  detainer  is  only  given  to  those  who 
are  in  actual  poflsession,  and  cannot  be  sus- 
tained by  merely  showing  a  constructive  pos- 
session or  a  right  of  possession*  (Barlow  v. 
Burns,  40  Cal.  351.) 
Cited  46  Cal.  601. 

208.  Where  the  plaintiff,  in  an  action  of 
forcible  entry  for  the  front  of  a  town  lot, 
proved  that  he  had  a  small  house  on  the  rear 
of  it,  held,  to  be  sufiicient  to  warrant  the 
jury  in  finding  an  actual  possession  of  the 
whole  lot.    (OM:)allaghan  v.  Booth.  6  Gal.  68.) 

204.  A  person  has  possession  of  a  lot  twenty- 
eight  feet  by  one  hundred  and  thirty-two, 
si:mlcient  to  enable  hun  to  maintain  forcible 
entry  and  detainer  if  it  adjoins  a  lot  on  which 
he  lives,  and  has  a  stable  on  it,  and  he  culti- 
vates it,  even  though  the  fence  inclosing  the 
whole  is  not  yery  substantial.  (Valencia  v. 
Couch,  82  Cal.  889.) 

205.  In  a  forcible  entry  case,  where  it  ap- 
peared that  the  property  was  a  city  lot,  that 
plaintiff  built  a  substantial  fence,  which,  with 
the  house  and  fence  of  a  neighbor  on  one  side, 
made  a  complete  inclosure,  and  planted  two 
dozen  ornamental  trees  along  two  sides  of  it, 
and  that  this  state  of  things  continued  two 
months,  when  defendants  entered,  held,  that 
the  plaintiff  was  in  the  peaceable  and  actual 
I)OS8e88ion  of  the  lot,  within  the  meaning  of 
the  forcible  entry  law,  without  residing  or 
having  a  house  upon  it.  (Gray  v.  Collins,  42 
Cal.  152.) 

206.  Neither  oood  and  substantial  fence  nor 
residence  upon  land  are  necessary  to  a  peace- 
able and  actual  possession  of  the  same,  so  as 
to  enable  the  possessor  to  maintain  forcible 
entry  and  detainer.  (Goodrich  v.  Van  Lan- 
digham,  46  Cal.  601.) 

Cited  74  Cal.  16;  81  Cal.  695;  83  Cal.  99. 

207.  Where  plaintiff  had  been  in  the  peace- 
able and  quiet  possession  and  use  of  the  prem- 
ises through  his  agent  and  by  his  tenants, 
and  the  building  being  unrented,  has  locked 
the  door  and  taken  the  key  to  his  office,  he 
was  in  the  "actual  possession"  of  the  prem- 
ises, within  the  statute  of  forcible  entnr  and 
detainer.    (Mintum  v.  Burr,  16  Cal.  107.) 

Possession  through  agent.    See  ante,  28. 

208.  Plaintiff  was  in  possession,  through 
his  servant  and  employee,  of  the  premises  m 
question,  when  the  defendants,  after  entering 
peaceably  thereon,  forcibly  ejected  the  serv- 
ant therefrom.  Held,  it  was  not  necessary 
that  plaintiff  should  be  there  in  person ;  the 
employee's  possession  was  that  of  the  em- 
ployer; it  does  not  require  the  actual  per- 
sonal presence  of  the  employer  to  constitute 
possession  in  him.  (Baker  v.  Dickson,  62  Cal. 
19.) 

209.  Person  whose  occupancy  of  land  is 
through  his  servants,  and  who  has  never 
been  in  possession,  cannot  maintain  an  action 
for  an  unlawful  entry,  made  during  his  tem- 
porary absence,  and  a  refusal  to  surrender 
possession.  (Hammel  v.  Zobelein,  51  Cal. 
532.) 

210.  To  constitute  actual  possession  of  agri- 


cultural land,  it  is  not  absolutely  neoeaaary 
that  the  land  be  inclosed ;  but  if  not  indoaecL 
it  must  appear  that  plaintiff  had  ezercisea 
exclusive  aominion  ana  control  over  that  por- 
tion of  the  land  of  which  the  defendant  took 
possession.  If  the  defendant  has  not  inter- 
fered with  any  jwrtion  of  the  land  which  was 
within  the  exclusive  dominion  of  the  plaintiff, 
the  action  cannot  be  maintained.  (McCor- 
mick  V.  Sheridan,  77  Cal.  258.) 

211.  In  an  action  of  forcible  detainer,  evi- 
dence that  the  plaintiff  had  a  house  in  which 
he  had  lived  on  a  tract  of  land,  and  had  the 
year  before  cultivated  it  to  gram,  and  at  the 
time  of  the  alleged  unlawful  entry  had  a  vol- 
unteer crop  growing  on  it,  tends  to  prove  such 
a  possession  of  the  land  in  the  plaintiff  as 
makes  him  an  occupant  thereof  within  the 
meaning  of  the  second  subdivision  of  section 
1160  of  the  Code  of  Civil  Procedure,  in  reU- 
tion  to  a  forcible  detainer,  even  if  he  had 
been  absent  from  the  land  for  several  weeks 
before  the  entry  of  defendant.  (Leroux  v. 
Murdock,  51  CaL  541.) 

Cited  88  Cal.  99, 100. 

212.  If  one  who  is  in  actual  possession  of 
marsh  or  mud  flat,  incapable  of  nabitation  or 
use  in  its  then  condition,  conveys  his  title 
«nd  possession,  and  the  vendee  promptly  pre- 
pares to  assert  his  title  and  enter  into  posses- 
sion, he  acquires  a  possession  which  is  suffi- 
cient to  enable  him  to  maintain  forcible  entry 
or  unlawful  detainer  against  an  intruder,  al- 
though at  the  time  the  intruder  entered  he 
had  exercised  no  actual  dominion  or  control 
over  the  land.  (Conroy  v.  Duane,  45  CaL 
597.) 

218.  As  between  two  parties  struggling  for 
possession,  neither  can  maintain  an  action  of 
forcible  entry  and  detainer  against  the  other 
until  he  has  acquired  an  actual  possession 
which  has  ripened  into  a  peaceable  occupi^ 
tion.  (Voll  V.  Butler,  49  Cal.  74;  Castro  v. 
Tewksbujy,  69  Cal.  662,  564.) 

B.  Maintenance  by  Force;  Conflicting  Claima 

to. 

214.  If  the  occupation  of  the  plaintiff  in 
forcible  entry  and  detainer  was  acquired  and 
maintained  with  threats  and  force,  as  against 
third  persons  not  in  privity  with  the  defend- 
ants, it  affords  no  justification  to  the  defend- 
ants for  invading  the  premises,  for,  as  against 
the  defendants,  the  plain  tifTs  occupation  was 
peaceable  and  actual.  (Bowers  y.  Cherokee 
Bob,  45  Cal.  495.) 

Cited  76  Cal.  629. 

215.  If  during  A's  temporary  absence,  B 
intrudes  into  possession  of  his  premises  and 
refuses  to  leave  on  demand,  and  resists  A's 
re-entry,  bv  threats  and  exnibition  of  force, 
and  A,  without  relaxing  his  efforts  to  regain 
possession,  finally  succeeds  in  doing  so,  then 
a  will  not  acouire  such  a  peaceable  possession 
as  will  enable  him  to  evict  A.  (Bowers  y. 
Cherokee  Bob,  45  Cal.  495.) 

216.  One  who  in  the  morning  enters  upon  a 
portion  of  a  tract  of  land  in  the  possession  of 
another,  and  incloses  it  with  a  fence  and  puts 
a  house  on  it  before  sundown,  does  not  acquire 
such  a  peaceable  possession  as  to  enable  him 
to  maintain  forcible  entry  and  detainer  against 
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the  poMMflor,  who.  at  sundown  on  the  same 
day,  deetroyB  the  nouse  and  fence  and  drives 
him  away.    (Hoag  y.  Fierce,  28  Gal.  187.) 

217.  One  entering  within  the  inclosure  of 
another,  and  building  a  hoose  there,  and  as- 
serting a  claim  to  a  whole  .or  part  of  the  in- 
dosed  land,  while  the  other  is  living  within 
the  inclosure  and  asserting  his  possession  to 
the  land,  does  not  acquire  such  an  actual  pos- 
aession  to  any  part  of  the  land  as  to  enable 
him  to  maintain  forcible  entry  and  detainer, 
onlees  it  is  to  the  land  upon  which  his  house 
actually  stands,  and  so  much  as  is  absolutely 
necessary  to  the  occupation  of  the  house. 
(Roes  V.  Roadhouse,  36  Gal.  580.) 

Conflicting  claims.    See  ante,  218. 

0.  Scrambling  Possession. 

218.  By  a  scrambling  possession  is  meant  a 
atruggle  for  possession  on  the  land  itself ;  not 
aoch  a  contest  as  is  waged  in  the  courts.  Ac- 
tnal  and  peaceable  possession  by  the  plaintiff 
at  the  time  of  the  entry  compiainea  of,  al- 
though contested  in  the  courts,  is  sufficient  to 
maintain  this  action.  (Spiers  y.  Duane,  64 
Gal.  176.) 

219.  One  who  has  never  had  the  actual 
peaceable  possession  of  a  building,  and  whose 
only  possession  has  been  a  scrambling  one, 
cannot  maintain  an  action  for  a  forcible  entry 
under  subdivision  1  of  section  1159  of  the  Code 
of  GiyU  Procedure.  (Tivnen  y.  Monahan,  76 
Gal.  131.) 

220.  The  plaintiff  in  forcible  entry  and  de- 
tainer must  show  an  actual  peaceable  and 
ezclnsive  possession  in  himself ;  a  scrambling 
or  interrupted  possession  is  not  sufficient. 
(Hoas  y.  Pierce,  28  Gal.  187,  cited  45  Gal.  508, 
69  Cal.  564,  5  Utah,  122 ;  House  v.  Keiser,  8 
Gal.  499,  cited  9  Gal.  48, 20  Gal.  84, 28  Cal.  191, 
32  Cal.  344,  69  Cal.  564 ;  Conroy  v.  Duane,  45 
Gal.  597,  cited  45  Gal.  511, 5  Utah,  122 ;  Voll  y. 
Butler,  49  Cal.  75,  cited  69  Cal.  564.) 

221.  Where  the  plaintiff's  agent  goes  on  the 
the  property  whicn  is  unoccupied,  takes  the 
locks  off  the  doors,  and  puts  an  employee  of 
the  plaintiff  iu  possession,  and  on  the  evening 
of  that  day  one  of  the  defendants  came  there 
and  asked  the  employee  by  what  authority  he 
was  there,  and  there  was  no  hostile  demon- 
stration and  no  molestation  beyond  this, 
theee  facts  do  not  show  a  scrambling  posses- 
sion. (Bank  of  California  v.  Taaffe,  76  Cal. 
626,  628.) 

222.  In  forcible  entry  and  detainer,  the  de- 
fendants may,  for  the  purpose  of  showing  that 
the  plaintiff  had  only  a  scrambling  posses- 
sion, prove  that,  before  the  entry  made  by 
them  complained  of,  they  had  made  attempts 
to  take  possession,  but  were  prevented  from 
euterinff  by  an  exhibition  of  force  bv  the 
plaintiff  or  his  servants.  (Bowers  v.  (5hero- 
kee  Bob,  45  Cal.  495.) 

223.  In  forcible  entry  and  detainer  the  de- 
fendant cannot,  for  the  purpose  of  showing 
that  the  j>laintiff  had  only  a  scrambling  pos- 
session, introduce  evidence  to  show  that 
during  the  whole  period  of  the  plaintiff's  pos- 
session third  persons,  with  whom  the  defend- 
ants were  not  in  privity,  were  stopping  near 
the  demised  premises,  awaiting  an  opportu- 


nity to  enter  and  take  possession  when  they 
could  do  so  without  force.    (Bowers  v.  Chero- 
kee Bob,  45  Cal.  495.) 
Cited  6  Dak.  184;  distinguished  76  Cal.  628. 

D.  Possession  of  Public  Land. 

224.  Where  the  land  ia  public  land  not  taken 
up  under  our  Possessory  Act  nor  under  the 
federal  laws,  such  actual  possession  can  be 
shown  only  by  actual  inclosure  or  its  equiva- 
lent. Merely  putting  down  stakes  or  marking 
out  a  boundary  line  is  not  sufficient.  (Pres- 
ton y.  Kehoe,  15  Cal.  815.) 

Cited  20  Cal.  84;  10  Or.  485. 

225.  Stock  ranging  over  uninclosed  public 
lands  is  not  evidence  of  such  a  possession  of 
any  specific  portion  of  such  lands  m  the  owner 
of  the  stock  as  will  enable  him  to  maintain 
this  action.    (Buel  v.  Frazier,  38  Cal.  .693. ) 

226.  Where  a  person  entered  upon  a  vacant 
Quarter  section  of  public  land,  erected  a  small 
dwelling-house  upon  it,  slept  there  several 
nights,  and  then  locking  the  house  and  tak- 
ing the  key  with  him  returned  to  an  adjoin- 
ing county,  where  he  had  previously  resided, 
with  intention  immediately  to  return  with 
his  family  to  the  new  house  as  his  home,  but 
found  his  wife  too  ill  to  be  removed  and  she 
continued  so  for  several  months,  held,  that  in 
contemplation  of  law  he  remained  in  posses- 
sion, and  that  such  possession  was  sufficient 
to  maintain  an  action  of  unlawful  detainer 
against  a  person  entering  in  his  absence  and 
refusing  to  surrender,  under  section  3  of  the 
Forcible  Entry  and  Unlawful  Detainer  Act  of 
1866,  Statutes  1865-66,  page  768.  (Wilson  v. 
Shackelford,  41  Gal.  630.) 

Cited  51  Cal.  543 ;  83  Gal.  99. 

227.  A,  in  pursuance  of  the  provisions  of 
the  *'  Act  prescribing  the  mode  of  maintain- 
ing and  derendins  possessory  actions  on  lands 
belonging  to  the  United  States,"  entered  upon 
unoccupied  land,  marked  it  out,  so  that  its 
boundaries  mi^ht  be  readily  traced,  and  com- 
menced to  bmld  a  house  upon  it,  when  he 
was  ousted  by  B.  Held,  that,  in  an  action  of 
forcible  entry  and  detainer,  A  could  recover 
the  land  from  B,  but  without  a  fine  or  treble 
damages.  (Stark  v.  Barnes,  4  Cal.  412.) 
ated  6  Gal.  108;  19  Gal.  387 ;  55  Gal.  174. 

228.  In  order  to  establish  possession  in  an 
action  for  forcible  entry  and  unlawful  detainer 
by  the  aid  of  the  act  of  1852,  concerning  pos- 
sessory actions,  it  is  indispensable  for  the 
plaintiff  to  prove  that  the  premises  upon 
which  the  defendant  entered  are  within  the 
lines  described  in  the  affidavit  required  by  said 
act  to  be  recorded.  (Cummins  v.  Scott,  20  Gal. 
83.) 

229.  Proof  of  the  location  under  that  act  of 
a  tract  of  one  hundred  and  sixty  acres,  and  of 
the  occupation  of  thirty  or  forty  acres,  to- 
gether with  testimony  that  defendant's  entry 
was  within  lines  claimed  by  plaintiff  as  his 
boundary,  is  not  sufficient.  The  proof  must 
show  that  the  boundaries  described  in  the 
affidavit  include  the  land  entered  upon. 
(Cummius  v.  Scott,  20  Cal.  83.) 

E.  Evidence  of. 

Evidence  of  right  of  possession.  Bee  post, 
VI,  7,  b. 
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280.  Eridenoe  ocmceming  poflsession  of 
locos  in  qao  mnst  be  relevant — must,  to  be 
Televant,  oe  each  as  to  connect  the  party  ae- 
eerting  the  same  with  the  actual  poeaeBaion 
at  the  time  of  the  alleged  fordble  entry. 
(Morgan  t.  Higgins,  87  Oal.  69.) 

2S1.  The  plaintiff  offered  in  evidence  jadg- 
ment  against  defendant  awarding  poBsession 
of  the  land,  and  the  writ  of  restitution  issuing 
on  the  same,  and  the  sherifTs  return  there- 
on. Held,  to  be  competent  evidence,  for  the 
I>urpose  only  of  showmg  the  extent  of  plain- 
tiff's possession,  and  that  defendant  was 
estop^d  from  contesting  the  same.  (Mitch- 
ell V.  Davis,  23  Cal.  S81.) 
Cited  18  Nev.  277. 

282.  Where,  in  an  action  by  an  agent,  proof 
was  admitted  without  objection  of  the  acts 
of  the  agent  in  renting  and  controlling  the 
property  for  the  principal,  defendant  cannot 
afterwards  claim  a  nonsuit  on  the  general 
ground  that  no  power  of  attorney  from  the 
principal  was  shown,  and  that,  therefore,  his 
possession  was  not  sufficiently  proven.  (Min- 
tum  y.  Burr,  16  Gal.  107.) 

288.  In  an  action  for  a  forcible  detainer  a 
lease  to  the  plaintiff  under  which  he  had  for- 
merly been  m  possession  of  the  land  in  con- 
troversy, held  admissible  in  evidence  for  the 
purpoee  of  showing  the  extent  of  such  posses- 
sion, and  his  right  to  possession  at  the  time 
of  the  alleged  forcible  detainer.  (Murphy  v. 
Snyder,  67  Gal.  451.) 

284.  Instrument  in  form  of  lease  is  not  ad- 
missible in  evidence  in  an  action  of  forcible 
entry  and  unlawful  detainer  on  behalf  of  the 
nommal  lessee  (the  plaintiff  in  the  action), 
for  the  purpose  of  showing  the  extent  of  the 
property  which  the  plaintiff  claims  he  pos- 
sessed.   (Roff  V.  Duane,  27  Oal.  565.) 

236.  A  deed  is  not  admissible  in  evidence  in 
an  action  of  forcible  entry  and  detainer  for  the 
purpoee  of  showing  possession  in  the  plaintiff 
at  the  time  of  the  alleged  entry  of  detendant, 
nor  is  it  admissible  to  show  a  risht  of  posses- 
sion in  the  plaintiff,  for  the  right  of  posses- 
sion cannot  be  litigated  in  such  action. 
(Sanchez  v.  Loureyro,  46  Cal.  641.) 
Cited  48  Cal.  864;  16  Nev.  155. 

286.  Where  plaintiff,  after  introducinp;  evi- 
dence tending  to  show  an  actual  possession  of 
the  demand^  premises  by  one  C.  up  to  the 
time  of  the  all^^ed  forcible  entry,  introduced 
in  evidence,  against  the  defendant's  ob- 
jection thereto,  a  deed  to  the  premises  from 
0.  to  plaintiff,  dated  one  month  prior  to 
said  entry,  for  the  avowed  purpose  of  showing 
that  at  the  time  of  said  entry  the  apparent 
possession  of  the  premises  by  C.  was  the 
possession  of  plaintiff,  held  (1)  that  there 
was  no  error  in  admitting  the  deed;  and, 
(2)  that  the  fact  sought  to  be  established 
by  the  deed  might  prooerly  have  been  proven 
by  parol  evidence.  (Morgan  v.  Higgins,  37 
Cal.  59.) 

237.  The  defendant,  for  the  purpose  of 
showing  the  character  and  extent  of  his 
possession,  may  introduce  in  evidence  the 
deed  of  his  grantor,  and  that  his  erantor,  be- 
fore plaintiff's  entry,  took  up  the  land  under 
the  Foesessory  Act  of  1852,  and  occupied  and 


improved  it,  even  thocudi  he  ftuled  to  oomplf 
fully  with  the  act.    (Hoeg  v.  Fieroe,  28  OO. 

187.) 

Cited  28  Cal.  582. 

288.  When  the  srantee  of  one  in  powoeeion 
brings  an  action  of  unla¥rful  detainer  against 
an  intruder,  the  deed  of  his  grantor  is  admis- 
sible in  evidence  in  his  behalf,  not  as  evi- 
dence of  title,  but  as  tending  to  show  a 
transfer  of  possession.  (Conroy  v.  Boane,  45 
Cal.  597.) 

iividence  to  show  possession  to  be  scram- 
bling.   See  ante,  222, 223. 

liMsor  suine  may  prove  his  poeoosmon,  not^ 
withstanding  lease.    See  ante,  26. 

F.  Question  for  the  Jury ;  Conclusiveness  of 

Finding. 

289.  What  is  an  actual  and  what  a  con- 
structive possession,  in  many  cases,  must  be 
a  question  of  fact  for  the  jury.  (O'CaUaghan 
V.  Booth,  6  Cal.  63.) 

240.  Where  the  evidence  is  oonflictinj;  as  to 
the  possession  of  the  plaintiff  at  the  time  of 
the  alleged  unlawful  entry  of  defendant  the 
finding  will  not  be  disturbed.  (Treat  t.  For- 
syth, 40  Cal.  484.) 

7.  £r/Vfeiieiu 
a.  Cenerally. 

241.  In  an  action  of  forcible  entry  and  de- 
tainer all  matters  of  legal  excuse,  justifica- 
tion, or  avoidance  can  be  given  in  evidence 
by  the  defendant  under  a  general  denial  of 
the  allegations  of  the  complaint.  (Watson  v. 
Whitney,  23  Cal.  375.) 

242.  Where  the  plaintiff  in  forcible  entry 
and  detainer  is  forcibly  ousted  by  several  per- 
sons, and  the  defendant  claims  that,  although 
present,  he  took  no  part  in  the  expulsion,  he 
should  be  allowed  to  cross-examine  witnesses 
who  testify  to  seeing  weapons  as  to  whose 
hands  they  were  in.  (Ross  v.  Roadhouse,  36 
Cal.  580.) 

243.  On  the  trial  of  an  action  for  forcible 
entry  and  detainer  a  witness  for  the  plaintiff 
was  asked  the  question:  *' State  if  anythinf^ 
occurred  with  reference  to  that  crowd  of  peo- 
ple there,  with  reference  to  the  mayor's  going 
on  the  ground  and  ordering  them  to  stop"  ? 
and  the  court  excluded  the  question.  Held, 
the  question  should  have  been  allowed.  It 
related  to  the  circumstances  of  the  entry,  and 
was  asked  to  show  that  it  was  forcible.  (Vol! 
V.  Hollis,  60  Cal.  569.) 

244.  The  court  also  ruled  out  the  following 
questions  to  a  witness  of  the  defendant: 
"During  that  time  there  was  a  litigation 
pending  in  regard  to  this  property  between 
you  ana  Mr.  Voll "  ?  **  Was  there  not  a  suit 
brought  by  yourself  in  the  twelfth  district 
court  to  quiet  title,  in  which  you  set  up  this 
very  possession  against  Mr.  Voll"?  Held, 
the  questions  were  proper.  They  had  refer- 
ence to  the  relations  between  the  witness  and 
the  plaintiff  Voll,  and  were  asked  to  show  a 
stato  of  feeling  by  witness  towards  Voll,  as 
to  which  the  questions  were  allowable.  The 
court  erred  in  sustaining  the  objections.  (YoU 
V.  Hollis,  60  Cal.  569.) 

245.  The  court  properly  ruled  out  the  fol- 
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lowing  question:  "Dorou  know  what  the 
general  oelief  was  with  reference  to  those 
mines,  as  to  whether  they  were  abandoned 
or  not"  ?  (Phenix  etc  Co.  T.  Lawrence,  66 
Cal.  14S.) 

24^  In  an  action  of  forcible  entry  and  de- 
tainer the  complaint  described  the  premises 
as  "about  ten  rods  square,  situated  within 
and  comprising  the  northwesterly  corner  of 
that  certain  piece  or  parcel  of  land,  bounded 
and  deecribea  as  follows,  to  wit  '* :  (The  com- 
plaint then  goes  on  to  give  the  metes  and 
bounds  of  a  tract  containing  one  hundred  and 
forty-Bix  acres.)  *'The  said  ten  rods  square 
being  situated  from  twenty  to  fifty  feet,  more 
or  less,  southeasterly  from  the  house  of  de- 
fendant, and  near  the  fpate  aforesaid,  and 
near  the  junction  of  the  Ban  Bruno  turnpike 
road  with  the  road  leading  from  the  city  of 
San  Francisco  to  Hunter's  Point.*'  Said  gate 
was  where  this  last  road  passed  throueh. 
The  proof,  amons  other  things,  showed  this 
ten  rods  to  be  called  the  northeasterly  instead 
of  the  northwesterlycomer  of  the  tract.  The 
judgment  for  pUdntn!  followed  the  description 
in  uie  complamt.  Defendant  appeals.  Held, 
that  the  yarianoe  in  the  description  of  tlie 
premises  did  not  prejudice  appellant ;  that  the 
ouestion  was  one  oi  identity,  and  the  fact 
that  the  comer  of  the  small  tract  was  called 
the  northeasterly  instead  of  the  northwesterly 
eomer  was  itself  insufficient  to  defeat  the 
action,  if  the  other  and  more  definite  marks 
d  description  sufficiently  indicated  and  iden- 
tified the  premises.  (Paul  y.  Silyer,  16  CaU 
78.) 

Good  faith.    Bee  ante,  Y,  1,  b. 
Eyidenoe  as  to  forcible  entry.    See  ante,  Y. 
1,  a. 
Of  possession.    See  ante,  YI,  6,  b,  E. 
In  action  against  tenant.    See  ante.  Y,  8,  a. 

b.  Title  or  Right  of  Possession. 
Trial  of  title.    See  ante,  185. 

247.  Title  cannot  be  tried  in  action  of  un- 
lawful detainer.  (Mecham  >y.  McKay,  87  Oal. 
IM.) 

248.  Title  is  neyer  inyoWed  in  action  of  un- 
lawful detainer,  and  the  defendant  cannot  set 
up  an  outstanding  title,  or  show  any  title  not 
deriyed  from  the  landlord.  (Commissioners 
y.  Barnard,  98  Oal.  199.) 

249.  It  is  doubtful  whether,  in  an  action  for 
a  forcible  entry  or  a  forcible  detainer,  the 
title  of  the  premises  can  be  inyolyed  in  tiie 
oontroyersy.  But  where  the  action  is  asainst 
a  tenant,  for  unlawfully  holding  oyer  lands 
after  the  termination  of  a  lease,  the  title  may 
become  inyolyed  in  some  cases;  and  in  sucn 
cases  the  statute  authorizing  the  remoyal  of 
actions  from  a  justice's  court  to  a  district 
court  would  be  applicable.  (Henderson  y. 
Allen,  23  Oal.  519.) 

250.  Neither  eyidence  of  a  parol  agreement 
lor  a  title  nor  eyidence  of  a  paper  title  are 
admissible  in  an  action  of  unlawful  detaiuer. 
(Mecham  v.  McKay,  37  Oal.  154.) 

251.  Title  is  not  in  issue  in  the  statutory 
action  of  unlawful  detainer,  and  evidence  of 
title  in  the  defendant  is  not  admissible  for 
any  purpose.    He  cannot  show  that  he  is  the 


owner  of  the  land  and  that  plaintiff  is  amori- 

f:agee  under  a  deed  from  the  defendant,  abeo- 
ute  on  its  face,  but  intended  as  a  mortgage, 
though  such  eyidence  of  title  is  merely  onered 
for  the  purpose  of  showing  that  there  was  no 
lease.  (Felton  y.  Millard,  81  Oal.  540.) 
Oited  98  Oal.  202. 

252.  In  an  action  of  unlawful  detainer 
parol  eyidence  that  the  defendant  held  the 
le^al  title  to  the  land  in  controversy,  or  was 
seised  in  fee,  possessed,  and  entitled  to  the 
possession  thereof,  is  inadmissible.  (Bostwick 
y.  Mahoney,  73  Oal.  238.) 

Oited  81  Oal.  541. 

253.  Evidence  of  title  or  right  of  poesession 
is  inadmissible  in  an  action  of  forcible  de- 
tainer. (Giddings  v.  '76  Land  &  Water  Oo., 
83  Oal.  96.) 

254.  Question  of  title  or  right  of  possession 
cannot  arise ;  a  forcible  entry  upon  the  actual 
possession  of  plaintiff  being  proven  he  would 
be  entitled  to  restitution^  thoush  the  fee  sim- 
ple title  and  present  nsht  <»  possession  is 
shown  to  be  in  the  defenoiant.  (McOauley  y. 
Weller,  12  Oal.  500.) 

Oited  60  Oal.  578,  574;  88  Oal.  100. 

255.  Ri^ht  of  possession  cannot  be  litigated 
in  an  action  oi  forcible  entry  and  unlawful 
detainer.  (Sanches  v.  Loureyro,  46  Oal,  641.) 
Oited  48  Oal.  364;  16  Nev.  155. 

256.  If  the  partryr  guilty  of  a  forcible  entry 
has  any  title  or  n^ht  of  possession  his  title 
or  right  of  possession  cannot  be  tried  in  an 
action  of  forcible  entry  and  detainer.  He  must 
first  deliver  up  the  possession,  forcibly  ac- 
quired, and  then  he  may  litigate  his  title 
or  right  to  possession  in  a  proper  action. 
(Mitchell  y.  Dayis,  23  Oal.  381.) 

ated  60  Oal.  573,  574;  3  Mont.  292,  305. 

Title  or  right  of  possession,  effect  of  on 
right  to  rents.    See  poet,  292. 

257.  Eyidence  of  title  is  allowed  for  the 
purpose  of  showing  that  the  entry  was  made 
m  good  faith,  but  not  for  the  purpose  of  try- 
ing title.    ^Shelby  v.  Houston,  38  Oal.  410.) 
Oited  48  Oal.  363. 

258.  A  defendant  may  introduce  eyidence  of 
title  in  himself,  not  for  the  purpose  of  estab> 
lishing  or  trying  title,  but  for  the  purpose  of 
showing  that  his  enUy,  if  wrongful,  was  not 
made  with  a  wrongful  intent,  but  in  good 
faith ;  and.  if  he  does  so,  the  plaintiff  cannot, 
in  rebuttal,  introduce  eyidence  showing  title 
in  him.  (Dennis  y.  Wood,  48  Oal.  361.) 
Oited  55  Oal.  145. 

259.  When  damages  are  claimed  which  do 
not  necessarily  result  from  the  forcible  entry 
or  detainer,  as  for  waste,  the  title  to  the  prop- 
erty alleged  to  have  been  injured  is  a  proper 
subject  of  inquiry.  (Warburton  y.  Doole,  38 
Oal.  619.) 

Eyidence  of  possession.  See  ante,  YI,  6, 
b,  £. 

€•  Deeds  or  Leases  as  Evidence. 

260.  In  an  action  of  unlawful  detainer  a 
deed  executed  to  the  defendant  after  his  entry 
is  not  admissible  in  evidence  for  any  pur- 
pose.   (Oonroy  v.  Duane,  46  Oal.  597.) 

261.  If  the  defendant  in  unlawful  detainer, 
for  the  purpose  of  showing  that  he  entered  on 
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the  demanded  premises  in  ^;ood  faith  under  a 
claim  of  title,  offers  in  evidence  a  deed,  the 

Slaintiff  in  rebuttal  may  introduce  a  prior 
eed  of  the  grantor  to  another  person*    (Oon- 
roy  V.  Duane,  45  Cal.  597.) 

262.  In  an  action  under  the  Forcible  Entry 
and  Detainer  Act,  if  the  plaintiff  reliee  on  an 
unlawful  entry  and  a  subeequent  forcible  de- 
tainer, a  deed  of  conveyance  of  the  property 
to  the  defendant  or  his  lessor  is  admissible  in 
evidence  in  his  behalf  to  show  the  good  faith 
of  his.  entry;  but,  if  the  plaintiff  relies  on  a 
forcible  entry  and  detainer,  such  deed  is  not 
admissible.  (Thompson  v.  Smith,  28  Oal. 
627.) 

Cited  48  Cal.  383. 

Deeds  as  evidence  of  possession.  See  ante, 
236,  et  seq..  VI,  6,  b,  E. 

263.  In  an  action  of  forcible  entry  and 
detainer  a  lease  to  the  defendant  from  a  third 
person  is  not  admissible  in  evidence.  (Hol- 
land V.  Green,  62  Cal.  67.) 

d.  Variance. 

264.  Variance  between  complaint  and  testi- 
mony in  forcible  entry  is  immaterial,  and,  if 
the  complaint  charges  one  offense  and  the 
testimony  makes  another,  the  court  should 
direct  the  complaint  to  be  amended  so  as  to 
conform  to  the  testimony.  (Shelby  v.  Hous- 
ton, 88  Cal.  410.) 

265.  In  an  action  of  unlawful  detainer  it  is 
error  to  permit  the  defendant  to  prove  that 
his  signature  to  the  lease  was  ootained  by 
fraud  or  mistake,  neither  of  which  were  set 
up  in  the  answer.  (McCreary  v.  Marston, 
66  Cal.  403.) 

Cited  87  Cal.  666;  08  Cal.  202. 

Variance  no  ground  of  reversal.  See  Ap- 
peals, 3152. 

8.  Ouater  Must  be  by  Defendant,  and  Defendant 
Muet  be  in  Poeeeeeton. 

266.  An  action  of  forcible  entry  and  de- 
tainer will  not  lie  against  a  party  claiming  a 
right  to  land  who  is  not  in  the  actual  posses- 
sion.   (Preston  v.  Kehoe.  10  Cal.  446.) 

267.  Where  several  persons  ousted  the 
plaintiff  in  forcible  entry^  and  only  one  is 
sued,  the  court  should  not  instruct  the  jury  to 
find  for  plaintiff  if  he  was  in  possession  and 
was  ousted.  The  words  ''by  defendant" 
should  be  inserted  in  the  instruction  after  the 
word  "  ousted."  (Ross  v.  Roadhouse,  36  CaL 
680.) 

9,  Defeneee  in. 

268.  The  governor,  taking  ^ssession  of 
state  prison  erounds  in  possession  of  lessee, 
cannot  rest  his  justification  in  taking   the 

{)remises  upon  any  possible  forfeiture  of  the 
ease  under  which  plaintiff  held.  Such  for- 
feiture cannot  be  asserted  except  by  force  of 
a  judicial  determination.  The  legislature 
cannot  take  upon  itself  nor  the  officers  of  the 
government  upon  themselves  to  adjudge  what 
right  has  accrued  to  the  state,  and  then  pro- 
c^d  to  enforce  it,  any  more  than  a  private 
citizen.    (McCauley  v.  Weller,  12  Cal.  500.) 

269.  Validity  of  lease  under  which  lessee 
held  premises  cannot  be  tried  in  this  action, 
nor  can  the  lessee  be  deprived  of  the  advan- 


tages resulting  from  the  possession  of  the 
premises  under  the  lease,  by  a  forcible  ouster 
under  legislative  enactment.  (McCauley  ▼. 
Weller,  12  Cal.  500.) 

270.  It  is  no  defense  that  plaintiff  has  leased 
premises  to  a  third  party,  with  whose  rijeht 
the  defendant  does  not  connect  himeelL 
(Commissioners  v.  Barnard,  9^  Cal.  199.) 

271.  If  a  tenant  fails  to  pay  rent  when  it 
falls  due,  and  for  three  days  after  a  demand 
thereof,  and  for  possession  of  the  premises  by 
the  landlord,  his  subeequent  tender  thereof, 
with  interest  and  costs,  is  no  defense  in  an 
action  of  unlawful  detainer.  (Roossel  v* 
Kelly,  41  Cal.  360.) 

Cited  8  Wash.  407. 

272.  In  an  action  by  a  landlord  against  his 
tenant  under  the  thirteenth  section  of  the 
Forcible  Entry  and  Detainer  Act  the  latter 
may  defend  by  showing;  an  eviction  under  an 
adverse  title  in  a  judicial  proceeding  of  which 
proper  notice  was  given  to  the  landlord. 
^Wheelock  v.  Warschauer,  21  Cal.  309.) 
Cited  36  Cal  810;  37  Cal.  395;  46  Oal.  694. 

273.  Such  a  defense  does  not  involve  any 
(luestion  of  title,  the  effect  of  an  eviction  b^ 
ing  to  dispossess  the  landlord  as  well  as  the 
tenant,  and  to  relieve  the  latter  from  the 
obligations  of  his  tenancy.  (Wheelock  v. 
Warschauer,  21  Cal.  309.) 

274.  The  facts  that  land  in  dispute  is  a  part 
of  public  domain,  that  it  has  been  withdrawn 
from  entry  and  sale,  and  that  the  defendant, 
by  the  advice  of  his  attorney  and  the  United 
States  land  officers,  entered  upon  it  for  the 
purpose  of  securing  a  prior  rignt  to  a  home- 
stead, and  with  a  bona  fide  intention  to  ac- 
quire such  right  as  soon  as  the  land  might  be 
open  to  entry,  do  not  justify  an  entry  upon 
the  actual  occupancy  of  another,  and  are  no 
defense  in  an  action  of  unlawful  detainer. 
(Randall  v.  Falkner,  41  Oal.  242.) 

Cited  55  Oal.  146. 

276.  The  proof  of  the  prior  poooession  of 
the  premises  by  the  defendant  aoee  not  con- 
stitute a  defense  to  the  action  of  forcible  entry 
and  detainer.    (Brown  v.  Perry,  39  Oal  ^•) 
Cited  6  Dak.  181. 

276.  The  defendant,  in  an  action  of  unlaw- 
ful detainer^  mav  introduce  evidence  that  be- 
fore the  plaintiff  acquired  possession  he  had 
exercised  acts  of  dominion  over  the  premises, 
as  tending  to  show  a  claim  of  title  in  good 
faith.    ((x>nroy  v.  Duane,  46  OaL  597.) 

277.  If  the  plaintiff  in  forcible  entry  and 
detainer  entered  upon  the  demanded  prem- 
ises without  resistance,  and  remained  for 
some  weeks  in  the  undisturbed  possession, 
the  defendants  cannot  prove  that  oefore  his 
entry  thev  had,  under  a  claim  of  title,  in- 
closed and  occupied  the  premises,  and  were 
thus  occupying  it  when  he  entered.  (Bowers 
V.  Cherokee  Bob,  45  Cal.  495.) 

278.  If  D.  and  H.  are  in  the  peaceable  pos- 
session of  a  lot  of  land,  and  S.  and  S.,  accom- 
panied by  others— their  employees— forcibly 
evict  them  therefrom  and  ti^e  possession, 
and  then  lease  the  lot  to  R.,  who  enters  into 

e^ceable  possession,  and  five  days  afterwards 
.  and  H.,  with  others,  forcibly  dispossess  R. 
and  take  x)os8ession,  and  R.  brings  an  actiim 
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of  forcible  entry  aeainet  them^  D.  and  H.  can- 
not introdaoe  evictenoe  of  their  prior  eviction 
by  S.  and  8.  in  defense*  (Roff  t«  Doane,  27 
C^.666.) 

Fraud  in  making  lease.    See  ante,  116, 117. 
Evidence  of  title.    See  ante,  YI,  7,  b. 
Peaceable  entry  by  owner.    See  ante,  71, 
73. 

10.  S9t9ff  or  CounHrelaim  in, 

279.  A  setoff,  or  connterclaim,  is  not  admis- 
sible in  actions  of  this  class,  whether  it  be  a 
demand  for  monejr  or  for  a  previous  forcible 
entry  of  the  plaintiff.  (Warburton  v.  Doble, 
88  Gal.  619.) 

Cited  3  Wash.  411. 

280.  In  an  action  bv  a  landlord  against  a 
tenant  for  unlawful  detainer  the  defendant 
set  up  a  counterclaim  for  damages  resulting 
from  the  dilapidated  condition  of  the  leased 
premises.  Held,  the  demurrer  to  the  coun- 
terclaim was  rightly  sustained.  (Van  Every 
V.  Ogg,  69  Cal.  S68.) 

Counterclaim  not  allowable  in.  See  Coun- 
terclaim, 6. 

//.  Verdict;  Form  of,  and  Coneluoivonooo. 

281.  A  verdict  of  guilty  of  an  "unlawful 
entry  and  forcible  detainer  "  is  proper  in  form 
under  the  second  section  of  the  Forcible  En- 
tr^  and  Detainer  Act  of  April  2,  1866.  The 
third  section  of  the  act  applies  to  a  different 
class  of  detainers.  (Conroy  v.  Duane,  45  Cal. 
597.) 

2SK2.  In  an  action  for  a  forcible  and  unlaw- 
ful entry  and  detainer  of  a  mine,  against  a 
corporation  and  C.  and  V.,  the  juir  returned 
a  verdict  of  guilty  as  to  C.  and  v.,  and  not 
guil^  as  to  the  corporation.  Held,  that  such 
verdict  is  conclusive  that  the  plaintiff  was 
peaceably  in  actual  possession  of  the  premises 
at  the  time  of  the  entry ;  that  unlawful  and 
forcible  entry  on  his  possession  was  made  by 
the  defendants  C.  and  V.,  and  that  the  cor- 
poration did  not  participate  in  the  trespass. 
(Fremont  v.  Crippen,  10  Cal.  211.) 

283.  The  peaceable  and  actual  possession  of 
the  plaintiff  is  incompatible  with  the  lawful 
possession  of  another,  and  such  a  verdict  is 
conclusive  acainst  the  poesession  of  the  cor- 
poration.   (Fremont  v.  Crippen,  10  Cal.  211.) 

12.  Damagoo  in. 

284.  In  forcible  entr^  and  detainer  it  is  op- 
tional with  plaintiff  either  not  to  claim  any 
damages,  or  to  claim  only  such  as  arise  from 
loss  of  rents,  or  from  waste,  or  from  both. 
There  is  no  such  connection  between  the 
rents  and  profits  and  waste  committed  as  to 
reouire  the  dama^  from  the  loss  of  the  one 
and  the  commission  of  the  other  to  be  united 
in  the  same  demand.  (Hicks  v.  Herring,  17 
CaL566.) 

See  post,  288,  289. 

285.  In  all  actions  the  damages  to  be  re- 
eoveied  must  be  the  natural  and  proximate 
consequence  of  the  act  complained  of.  Held, 
aooHtungly,  in  an  action  of  forcible  entry  and 
detainer,  that  an  allegation  in  the  complaint 
that  the  piaintiffs,  by  reason  of  the  acts  com- 
plained of,  have  been  iniured  in  their  credit 
and  circumstances,  and  nave  suffered  great 


bodily  and  mental  pain  and  anguish,  to  their 
damage  in  a  specified  sum,  was  insufficient 
to  support  a  judgment  for  damages.  (Ander- 
son V.  Taylor,  66  Cal.  131.) 

286.  If  the  unlawful  entry  results  in  de- 
priving the  i>laintiff  of  half  of  the  crop  that 
could  otherwise  have  been  obtained  the  de- 
fendants are  properly  held  liable  therefor. 
(Giddings  v.  '76  Land  &  Water  Co.,  83  Cal. 
96.) 

^7.  In  an  action  by  the  landlord  against 
the  tenant  for  an  unlawful  detainer  damage 
sustained  b}[  the  landlord  to  property  adjoin- 
ing the  demised  premises  in  consequence  of 
the  tenant  holding  over  cannot  be  recovered. 
(Kower  v.  Gluck,  33  Cal.  401.) 
Cited  56  Cal.  132. 

288.  Under  the  twelfth  section  of  our  Forci- 
ble Entry  and  Detainer  Act  plaintiff  is  not 
compelled  to  claim  dama^ies  for  waste  and  in- 
jury, or  for  rents  and  prohts.  He  may  simply 
claim  possession ;  ana,  in  a  subsequent  suit, 
may  recover  damages  for  waste  committed 
pending  the  action  of  forcible  entry  and  de- 
tainer. (Hicks  V.  Herring,  17  Cal.  566.) 
Cited  38  Cal.  622. 

289.  Whether,  if  plaintiff  in  forcible  entry 
and  detainer  inserts  in  his  complaint  a  condi- 
tional prayer,  that  if  waste  be  committed  on 
the  property  pending  the  suit,  investigation 
be  had  m  relation  thereto,  and  the  damages 
occasioned  thereby  be  allowed,  he  is  then  en- 
titled to  prove  sucn  damages,  and  have  them 
assessed  oy  the  jury,  query?  (Hicks  v.  Her- 
ring, 17  Cal.  566.) 

290.  In  such  actions  damages  may  be  as- 
sessed both  for  waste  and  injury,  ana  for  the 
vidue  of  the  rents  and  profits.  (Tewkabury 
V.  O'Connell,  25  Cal.  262.) 

When  waste  claimed,  evidence  of  title  is 
proper.    See  ante,  259. 

291.  The  effect  of  the  provisions  of  section 
12  of  the  Forcible  Entry  and  Unlawful  De- 
tainer Act  is  to  put  rents  upon  the  same  foot- 
ing with  other  damsj^,  their  amount,  during 
the  period  of  detention,  to  be  ascertained  by 
estimating  their  monthly  value.  (Howard  v. 
Valentine,  20  CaL  282.) 

292.  As  the  right  to  the  jKWsession  of  the 

Premises  is  not  in  issue  in  an  action  for  forci- 
le  entry  and  unlawful  detainer,  if  it  is  found 
that  at  the  time  of  the  alleged  forcible  entry 
the  plaintiff  had  the  actual  and  peaceable  pos- 
session, and  that  the  defendants  unlawfully 
detained  the  premises,  the  plaintiff  is  entitled 
to  recover  the  monthly  rents  and  profits  dur- 
ing the  time  of  the  unlawful  detainer,  without 
regard  to  the  nature  or  extent  of  the  right  or 
titie  by  which  he  held  the  possession.  (Roff 
V.  Duane,  27  Cal.  665.) 

293.  In  an  action  under  the  thirteenth  sec- 
tion of  the  act  the  recovery  of  rent  is  limited 
to  those  accruing  after  the  possession  of  the 
tenant  has  become  unlawful,  and  rents  ac- 
cruing prior  to  that  time  are  not  recoverable. 
(Howard  v.  Valentine,  20  Cal.  282.) 

Cited  1  Nev.  447. 

294.  In  an  action  for  unlawful  detainer 
there  is  no  error  in  finding  the  amount  of  rent 
due  at  the  time  of  the  trial.  (Mason  v.  Wolff, 
40  Cal.  246.) 
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K  In  forcible  entry  and  detainer,  if  the 
proofs  show  that  plaintiff  was  ousted  from  a 
portion  only  of  the  tract  of  land  described  in 
the  complaint,  he  is  not  entitled  to  recover 
damages  for  the  detention  of  the  whole. 
(Thompson  v.  Smith,  28  Gal.  527.) 

296.  In  an  action  of  unlawful  detainer  a 
judgment  in  favor  of  the  plaintiff  for  flftjr  dol- 
lars damages  is  not  excessive  when  it  ap- 
pears that  the  land  in  controversy  has  been 
detained  for  a  period  of  fifty  days,  and  that 
the  value  of  the  rents  and  mrofits  thereof  is 
thirty  dollars  per  month*  (Taylor  v*  Terry, 
71  Gal.  46.) 

297.  In  an  action  of  forcible  detainer  the 
plaintiff,  upon  recovering  a  verdict  which  as- 
sesses the  aamages  caused  by  the  forcible  de- 
tainer, is  entitl^  to  have  judgment  rendered 
against  the  defendant  guilty  of  the  forcible 
detainer  for  three  times  the  amount  of  the 
damages  thus  assessed.  (Rimmor  v.  Blasin- 
game,  94  Gal.  139. 

298.  The  complaint  in  an  action  of  forcible 
entry  need  not  pray  for  treble  damages,  to 
warrant  the  court  in  trebling  them.  ( Hart  v. 
Moon,  6  Gal.  161,  cited  23  Gal.  378;  Watson 
V.  Whitney,  23  Oal.  375,  cited  58  Gal.  5.) 

299.  If  a  complaint,  in  an  action  arisinff 
under  the  act  concerning  forcible  entries  and 
unlawful  detainers,  contains  proper  aver- 
ments of  damages  sustained,  ana  plaintiff 
recovers,  and  damages  are  found,  either  by 
the  court  or  by  the  verdict  of  a  jury,  it  is  the 
duty  of  the  court  to  treble  uie  damages, 
although  treble  damages  are  not  asked  for  in 
the  complaint.  (Tewksbnry  v.  O'Gonnell,  25 
Oal.  262.) 

Gited  2  Utah,  235. 

800.  The  power  of  the  county  court  to  treble 
the  damages  by  way  of  penalty  in  actions  of 
forcible  entry  results  bv  necessary  implication 
from  its  power  to  try  de  novo.  (0'C»llaghan 
V.  Booth.  6  Gal.  63.) 

Gited  6  Oal.  163;  23  Gal.  878. 

801.  Where  an  issue  was  raised  as  to  the 
rental  value  of  the  premises,  and  it  does  not 
appear  from  the  record  on  appeal  that  any 
evidence  was  offered  upon  the  question  by 
either  party,  and  the  action  was  commenced 
three  days  after  the  alleged  expiration  of  the 
defendant's  term,  a  judgment  for  a  sum  as 
"trebled  rent  for  said  premises,"  in  three 
times  ttie  amount  alleged  in  the  complaint  as 
the  monthly  rental  value,  cannot  be  sustained. 
(Lee  Ghuck  v.  Quan  Wo  Ghong,  91  Gal.  593.) 

Mandamus  to  treble  damages.  See  Man- 
damus, 17. 

/d.  JudgmMt;    Conelu%ifn999   and  Elhct  of; 

interest  on, 

802.  In  an  action  against  a  tenant  and  his 
subtenants  for  unlawful  detainer  the  court 
rendered  judgment  against  the  subtenants 
for  restitution,  and  afterwards  rendered  a 
further  judgment  against  the  tenant  for  treble 
damages.  Held  to  be  error.  (Iburg  v.  Fitch, 
57  Gal.  189.) 

803.  A  judgment  against  a  defendant  in  an 
action  of  unlawful  detainer  for  holding  over 
after  the  termination  of  a  lease,  and  a  resti- 
tution under  the  judgment,  do  not  estop  the 


defendant,  in  an  action  of  ejectmeot  after- 
wards brought  against  him  by  the  same 
plaintiff  or  his  grantee,  from  proving  a  prior 
possession  in  himself •  (WUlsonv.GleaTeiiandf 
80  Gal.  192.) 
Gited  73  Gal.  608. 

304.  A  judgment-roll  in  an  action  of  unlaw- 
ful detainer  is  not  evidence  of  title  to  the 
demanded  premises,  and  is  inadmissible  for 
such  purpose  in  an  action  of  ejectment  be- 
tween the  same  parties.  (Fish  v«  Benson,  71 
Gal.  428.) 

Gited  81  Gal.  542. 

305.  A  judgment  for  damages  in  forcible 
entry  and  detainer  bears  interest  at  the  rate 
of  ten  per  cent  per  annum  from  the  time  it 
is  entered,  whether  it  is  so  provided  in  the 
judgment  or  not,  and  the  insertion  of  a  danse 
m  we  judgment  making  it  bear  such  interest 
is  merely  surplusage  and  not  erroneous. 
(Burke  v.  Garruthers,  31  Gal.  467.) 

Gited  34  Gal.  247;  38  Gal.  549;  15  Nev.  819. 

Action  is  not  a  bar  in  ejectment.  See  Abate- 
ment, 21. 

Gold  coin  judgment  for  costs  in.  SeeOosts, 
104. 

Judgment  for  rent,  admissibility  in.  See 
Judgments,  274. 

Judsment  in,  admissibility  in  ejectment. 
See  Ejectment,  829. 

Judgment  in,  release  of,  what  amounts  to. 
See  Judgments,  795. 

Judf^ent  in  as  evidence  of  abandonment. 
See  Ejectment,  251. 

On  pleadings.    See  ante,  190. 

/4.  FindingM  in, 

806.  Findings  are  required  in  an  action 
of  niUawf  ul  detainer ;  and,  where  the  record 
shows  affirmativelv  that  findinss  were  not 
waived,  a  failure  of  the  court  to  find  upon  an 
issue  as  to  the  rental  value  of  the  premises  is 

ground  for  reversal  of  the  judgment.    (Lee 
buck  V.  Quan  Wo  Ghong,  91  Gal.  593.) 

807.  Where  the  defendant  pleads  a  mistake 
in  specifying  the  term  of  the  lease  such  de- 
fense, whether  legitimate  or  not  in  such  an 
action,  is  an  aflSrmative  one,  and  a  finding 
against  its  existence  is  necessitated  if  no  com- 
petent evidence  is  offered  in  its  support  to 

f>rove  that  the  plaintiff  intended  to  make  a 
ease  for  a  term  other  than  that  expressed, 
and,  where  the  evidence  confiicts  upon  the 
question  of  mistake,  the  finding  of  the  court 
cannot  be  reviewed  upon  appeal.  (Gomnus- 
sioners  v.  Barnard,  98  Gal.  199.) 

308.  Where  the  answer  admits  the  signing 
of  a  lease  bjr  the  defendant,  but  denies  any 
taldnff  or  hiring  under  the  lease,  and  avers 
that  tiie  signing  of  it  was  induced  by  fraudu- 
lent representations,  it  is  necessary  that  the 
court  should  find  on  the  issue  as  to  whether 
the  premises  were  leased.  A  finding  that  de- 
fendant signed  the  lease,  without  a  finding 
that  it  was  delivered,  is  insufficient,  as  the  re- 
lation of  landlord  and  tenant  cannot  be  created 
by  the  mere  signing  of  a  lease  without  deliv- 
ery. Nor  will  the  use  of  the  word  "  execute  *' 
in  the  findings  import  a  delivery  of  the  lease, 
if  it  is  apparent  that  it  was  used  as  the  mere 
synonym  of  the  word  ''  sign."  (Davidson  v. 
Elhnaker,  84  Gal.  21.) 
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909.  When  finding  that  plaintift  were  in 
pooBoooion  of  all  land  in  controversy  is  not 
assailed  an  objection  to  another  finding  that 
they  are  not  entitled  to  recover  damages  for 
the  whole  tract  becanse  they  showed  them- 
selves in  possession  of  no  definite  part  will 
not  be  sustained.  (Giddings  y.  '76  Land  A 
Water  Co.,  83  Oal.  96.) 

810.  If  the  findings  in  an  action  under  the 
statute  in  relation  to  forcible  entries  and  de- 
tainers shows  affirmatively  that  the  entry  or 
detainer  was  without  force,  violence,  fraud  or 
menace,  they  are  repugnant  to  the  judgment, 
so  far  aa  it  may  be  for  a  forcible  entrv  or  for- 
dUe  detainer,  as  defined  in  the  seoona  section 
of  the  statute,  but  not  so  far  as  it  may  be  for 
a  forcible  detainer,  as  defined  in  the  third 
section.    (Shelby  v.  Houston,  88  Oal.  410.) 

Findings  in,  presumptions  as  to.  See  Ap- 
peal, 2917. 

/5.  App0a/9  in. 

811.  The  new  county  courts,  as  organised 
under  the  amended  constitution,  January  1, 
1864,  bad  authority  to  proceed^  try,  and  de- 
termine appeals  in  cases  of  forcible  entry  and 
detainer  pending  in  the  old  county  courts  on 
the  last  oay  of  December,  1868.  (McMinn  v. 
Bliss,  81  Cal.  122.) 

312.  Although  the  county  court  is  author- 
ised to  try  cases  of  forcible  entry  and  detainer 
upon  appeal  de  novo,  still  such  a  trial  is  an 
exercise  of  appellate,  and  not  of  oridnal,  juris- 
diction.   (Townsend  v.  Brooks,  5  Oal.  62.) 

Bight  of  appeal  in.  See  Appeals,  100,  et 
sea. 

Kotice  of  appeal  in.    See  Appeals,  8282. 

Bond  on  appeal  in.  See  Appeals,  8298,  et 
seq. 

^Evidence,  how    reviewed.     See   Appeals, 
1434. 

Appeal  to  superior  court,  effect  on  jurisdio 
tioiu    See  Appeals,  8385. 

Appeal,  effect  of  in  actions  of.  See  Appeals, 
Vni,  10. 

Appellate  court  may  award  writ  of  restitu- 
tion.   See  Appeals,  8360. 

Reversal,  effect  of.    See  Appeals,  8181. 

Bestitation  of  premises  on  reversaL  See 
port,  VI,  16. 

19,  B0stiMion  of  Pmni999, 

818.  A  judgment  in  an  action  of  forcible 
entry  and  detainer  against  the  husband  is 
sufficient  authority  to  put  out  any  member  of 
his   family.     (Saunders  v.  Webber,  89  Gal. 

Cited  68 Oal.  222;  64  Cal.  463. 

814.  The  writ  of  restitution  obtained  in  an 
action  of  forcible  Mitry  and  detainer  does  not 
determine  either  the  right  of  property  or  the 
right  of  possession,  and  constitutes  no  defense 
to  an  action  of  ejectment.  (Mitchell  v.  Ha- 
good,  6  Cal.  148.) 

816.  If  the  plaintiff  obteins  judgment  in  an 
action  of  forcible  entry  and  detainer,  but  does 
not  obtain  possession  of  the  property,  and  a 
writ  of  restitution  is  not  issued,  and  the  judg- 
ment is  afterwards  reversed  and  the  action 
dismissed,  and,  during  the  pendency  of  the  ao» 
tion,  third  parties  obtain  possession  of  the 
piopertiy  by  collusion  with  a  servant  of  the 


defendant,  the  defendant  is  not  entitled  to  a 
writ  to  be  restored  to  possession  as  against 
these  third  parties.  (Bowers  v.  Cherokee 
Bob,  46  Oal.  279.) 

816.  A  defendant  in  forcible  entry,  against 
whom  judgmeiw  is  rendered,  which  is  after- 
wards reversed,  but  who  does  not  lose  posses- 
sion of  the  property  under  or  through  the 
judgment,  is  not  entitled  to  be  restored  to 
possession  as  against  third  parties  who  have 
ousted  him  dunne  the  pendency  of  the  action. 
(Bowers  v.  Cherokee  Bob,  46  Cfal.  279.) 

What  necessary  to  complete  execution  of 
jndffment.    See  Appeals,  1781. 

Mandamus  to  compel  restitatkm.  See 
Mandamus,  109. 

FOBBCLOSUBE. 

See  Mortgagee,  YTX. 

Trust  deed,  foreclosure  of.  See  Trust  Deeds, 

m. 

Chattel  mortgage,  foredosure  oL  See  Mort- 


gages, XZI,  8. 
Wai 


ater  right  passes  on  sale  of  land  under 
foreclosure.    See  Watercourses,  XIU. 

Decree  of  foreclosure  and  sale.  See  Fledges, 
vn,  6,  d. 

FOBEieH  1SSBT8. 

See  Executors  and  Administrators,  VI,  8,  b,  C. 

FOBEiGH  Assieinraim. 

See  Assignmente  for  the  Benefit  of  Creditoira, 
YUI;  Assignmente  of  Contracto,  YIH. 

FOBEIGir  BAHKIir e  COBPOBATIOHB. 

Duty  to  file  sworn  statement.    See  Banka 
and  Banking,  107. 

FOBEieV  CSBTIFICATES. 

Of    acknowledgment.      See    Acknowledg- 

mento,  11. 

VOBEieH  GOBPOBATIOIIB. 

See  Insurance,  Vu. 

FHing  of  articles  of  incorporation.  See  Cor- 
porations, 37. 

Service  on.    See  Corporations,  XL  8. 

Statute  of  limitations,  effect  of.  See  Stat- 
ute of  Limitations,  Y ,  2. 

FOBEIGH  DISCHABGE. 

In  insolvency.    See  Bankrupt<7  <uid  In- 
solvency, X,  6,  d. 

FOBneiTEBS. 

See  Aliens^  Immigration. 
Nonreridento,  jurisdiction  over.     See  Juris- 
diction, xn,  1. 

FOBEIGir  EXBCUTOBS. 

See  Executors  and  Administrators,  XIY. 

FOBEIGH  GUABDIAHS. 

See  Guardian  and  Ward,  YIL 

FOBEIGH  JUBGMEHTS. 

See  Judgmente,  YYTTT. 
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Enfarcement  of,   and  rights  of 
under.     Soe   Fraudulent  CouYeyanoeSy  HE, 
7,  c 

Limitations  of  actions  on.  See  Btatnte  of 
Limitations,  VI,  2. 

FOBEIGir  LAH GUA6E. 

AfEldavit  in.     See  Affidavits. 

FOBEIGH  LAW. 

See  Oonflict  of  Laws,  0. 

1.  Where  the  validity  of  a  sale  made  in  a 
forei^  state  is  drawn  in  question  in  the  courts 
of  this  state  the  law  of  me  place  of  contract 
will  be  presumed,  until  the  contrary  is  shown, 
to  have  been  the  same  as  that  of  our  own  state 
in  reference  to  the  same  subject  matter.  This 
presumption  extends  to  statutory  as  well  as 
to  the  common  law.  (Hickman  v.  Alpaugh, 
21  Oal.  225.) 

Cited  32  Cal.  60;  61  Cal.  624;  69  Cal.  381 ;  93 

Gal.  178. 

Presumptions  as  to.  See  Presumptions,  12, 
et  seq. ;  Interest,  69. 

2.  Until  the  contrary  is  made  to  ajppear  it 
will  be  presumed  that  the  law  of  Mexico  upon 
the  subject  of  the  validity  of  contracts,  and  the 
reedssion  of  invalid  contracts,  is  the  same  as 
the  law  of  this  state.  (Loaiza  v.  Superior 
Court,  86  Cal.  11.) 

8.  Finding  that  law  of  another  state  "is 
same  as  the  law  of  this  state"  \b  a  sufficient 
finding  of  the  fact.  (Tolman  y.  Smith,  86  CaL 
280.) 

4.  Where  a  particular  section  of  the  laws 
of  a  foreign  state  is  read  as  evidence  from  a 
frinted  volume  of  the  statutes  of  that  state 
the  court,  for  the  purpose  of  determining 
what  is  the  law  of  tnat  state,  is  not  confined 
to  the  jparticular  section,  but  may  examine 
the  entire  volume.  (Ex  parte  Spears,  88  Cal. 
640.) 

Judicial  notice  of.    See  Judicial  Notice,  16. 

6.  A  witness  testified  that  he  had  resided  in 
the  state  of  Sonora,  and  was  acquainted  with 
the  Spanish  language,  and  to  some  extent 
with  the  existing  laws  of  Mexico,  and  with 
the  books  there  recognized  as  authority ;  and 
that  "  Escriche"  was  recognized  there  as  the 
general  law  of  the  land.  Held,  the  witness 
was  shown  to  be  sufficiently  skilled  in  the 
unwritten  law  of  Mexico  to  render  him  com- 
petent to  testify  to  what  it  was.  (McFadden 
V.  MitcheU,  61  Cal.  148.) 

FOREIGN  MDTERS. 

licenses.    See  Licenses,  II,  7,  d. 

FOBEIGir  SECEIYEBS. 

Beplevin  by.    See  Beceivers,  82. 

FOREIGN  WnJUS. 

See  WiUs,  XIV. 

Failure  to  probate.  See  Vendor  and  Ven- 
dee, 114. 

Statute  governing.  See  Executors  and  Ad- 
ministrators, II,  6* 

Who  entitled  to  administer.  See  Executoxs 
and  Administrators,  II|  6b 


FOBEMAir. 

See  Master  and  Servant,  11,  8,  b. 

Appointment  of  by  grand  jury.  See  Jozy 
and  Jurors,  XVII,  4. 

FOBFEITUBS. 

1.  Provisions  for  forfeiture  of  vested  rights, 
whether  in  statutes  or  contracts,  are  not  fa* 
vored,  and  are  construed  strictlv  against  the 
forfeiture,  or  as  liberalljr  as  possiole  to  prevent 
it.  (People  ex  rel.  Davidson  v.  Perry,  79  Oal. 
106.) 

2.  Forfeitures,  as  such,  are  not  favored  by 
the  courts,  and  are  never  enforced  if  they  are 
couched  in  ambiguous  terms,  and  it  is  not  per* 
fectly  dear  what  the  intentions  of  the  parties 
were  with  reference  to  the  forfeiture.  (Cleary 
V.  Folger,  84  Cal.  816.) 

3.  Forfeitures  and  denouncements  are  not 
to  be  favored  by  basing  them  upon  language 
which  does  not  plainlv  and  unmistakably  pro- 
vide for  them.  (Belcher  Con.  G.  M.  Co.  v. 
Deferrari,  62  Cal.  160.) 

Forfeitures  are  strictly  construed.  See  €k>n- 
tracts,  90,  et  seq. ;  Vendor  and  Vendee,  XI,  2. 

Not  favored.  See  Insurance,  144;  Landlord 
and  Tenant,  66. 

Clause  for,  void  when.    See  Contracts,  187, 

4.  No  forfeiture  of  real  estate  can  take  place 
for  nonperformance  of  conditions,  preo^ent 
or  subsequent,  unless  there  are  two  contract- 
ing parties  who  have,  at  the  same  time  or 
successively,  an  interest  in  the  estate  upon 
which  the  condition  is  reserved,  for  the  non- 
performance of  which  the  foorfeiture  is  claimed. 
(Wiseman  v.  McNulty,  25  Cal.  230.) 

6.  One  owning  land,  and  who  continues  to 
hold  all  the  interest  he  ever  had  in  it,  cannot 
annex  a  condition  to  his  estate  of  such  a  chai^ 
acter  that,  upon  its  breach,  the  estate  shall 
vest  by  a  forfeiture  in  a  person  who  never  held 
any  interest  in  the  land.  (Wiseman  v.  Mc- 
Nulty, 25  Cal.  230.) 

6.  While  a  forfeiture  atcommon  law  does  not 
operate  to  divest  the  title  of  the  owner  until  a 
suit  is  instituted  for  that  purpose,  and  the 
rights  of  the  state  are  established  by  jud^ 
ment,  yet  it  is  otherwise  when  a  forfeiture  la 
declared  by  statute.  (Oakland  R.  R.  Co.  v. 
OakUnd,  etc.,  R.  R.  Co.,  45  Cal.  365.) 

Cited  57  CaL  169,  179;  62  CaL  258;  92  Oal. 
646. 

7.  When  a  forfeiture  is  declared  by  statute 
the  title  to  the  thing  forfeited  immediately 
vests  in  the  state,  upon  the  commission  of  the 
offense  or  the  happening  of  the  event  fcnr 
which  the  forfeiture  is  declared.  (Oakland 
R.  R.  Co.  V.  Oakland  etc  R.  R.  Co.,  45  Cal. 
365.) 

8.  When  a  forfeiture  of  a  sum  stated  and 
the  right  to  enforce  that  forfeiture  are  of 
purely  statutory  creation — whether  the  for- 
leiture  is  treated  as  a  penalty  for  extortion 
or  as  liquidated  damages,  no  other  process  or 
procedure  can  be  made  use  of  to  enforce  tlie 
forfeiture  than  that  which  the  statute  itself 
prescribes.  (Reed  v.  Omnibus  R.  R.  Co.,  33 
CaL  212.) 

Cited  45  Cal.  92. 

9.  The  above  principle  is  as  applicable  t» 
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of  prlvmte  wrongjfi  and  rights  and  rem- 
of  statata  creation'  as  it  is  to  public 
oSenaea  and  modes  of  punishment  unknown 
to  the  common  law.  (Keed  y.  Omnibus  B.  B. 
Ckh,  33  0al.212.) 

10.  The  averment  of  forfeiture  is  a  legal 
concluaion  upon  which  no  issue  can  be  taken. 
The  facts  should  be  stated  so  as  to  enable  the 
court  to  determine  whether  the  forfeiture  did 
accrue.  (Dutdh  Flat  Water  Oo.  y.  Mooney, 
12  Cal.  634.) 

Cited  1  Arix.  602;  9  Mont.  287, 

Enfordnff.    See  Equity,  lY,  6. 

Jurisdiction  over  action  for.  See  Justices 
ai  the  Peace,  lY ,  6,  d. 

Action,  when  and  when  not  necessary  to 
declare.    See  Bailroads,  280,  et  seq. 

Declaration  of,  necessity  of.  See  Mexican 
Lands,  407,  et  seq. 

Must  be  pleaded.  See  Mines  and  Mining, 
251. 

Question  of  law,  forfeiture  is.  See  Mines 
and  Mining,  262. 

11.  ▲  state  may  waive  a  forfeiture;  but  if, 
after  a  forfeiture  and  before  a  waiver,  the 
state  resells  tlie  land  forfeited,  the  waiver  will 
not  have  the  effect  to  divest  the  rights  ao- 
qurred  by  the  second  purchase.  (Borland  v. 
Lewis,  48  Gal.  600.) 

Waiver  of.  See  Landlord  and  Tenant,  lY,  7 : 
Unincorporated  Associations,  I Y ;  Yendor  ana 
Yendee.^I,  2. 

Foffeitiire  and  waiver  of.  See  Insurance, 
1,14. 

12.  Although  equity  will  relieve  against  a 
forfeiture  for  breach  of  a  condition  when  the 
act  may  be  performed  afterwards  or  compen- 
sation can  be  made  for  it,  yet  unless  a  full 
compensation  can  be  given,  so  as  to  put  the 
party  in  precisely  the  same  situation,  eauity 
will  not  interfere.  If  the  act  be  willfully  aone, 
CHT  where  the  condition  is  for  the  performance 
of  a  collateral  act.  or  one  for  which  the  court 
haa  no  certain  rule  hy  which  to  measure  the 
damages,  beyond  their  own  arbitrary  judg- 
ment in  the  matter,  equity  will  not  relieve. 
(Ftosona  v.  Smilie,  97  (M.  047.) 

18.  Assuming,  without  deciding,  that  sec- 
tion 3276  of  the  Oivil  Code,  which  provides 
for  relief  from  a  forfeiture  incurrea  by  the 
tenna  of  an  obligation  upon  making  full  com- 
pensation, '*  except  in  case  of  a  grossly  negli- 
gent, willful,  or  fraudulent  breach  of  duty,*' 
applies  to  forfeiture  for  breach  of  condition 
suoseqoent  in  deeds,  the  compensation 
theiein  provided  for  will  only  be  made  where 
there  is  some  measure  or  standard  by  which 
it  can  be  estimated,  and  the  exception  of  the 
case  of  a  '*  willful "  breach  of  duty  applies  to 
any  "spontaneous"  or  "voluntary'*^  or  "in- 
tentional "  fiedlure  to  comply  with  the  condi- 
tion, and  does  not  require  that  the  breach 
should  be  malicious.  (Parsons  v.  SmiliCi  97 
CaL047.) 

14.  Bule  that  equity  will  not  enforce  for- 
fdtofe  at  suit  of  a  party  claiming  it  does  not 

I y  to  an  action  to  compel  a  reconveyance 
nd,  and  to  remove  a  cloud  upon  the  plain- 

title,  after  his  title  has  been  revested  by 

re-entry  for  breach  of  a  condition  subsequent, 
finch  an  action  is  taken  out  of  the  ordinary 
role  of  proceedings  in  equity,  and  is  based 


upon  the  statutory  rigjht  to  a  deed  given  by 
section  1109  of  the  Civil  Oode,  which  provides 
that  *'  where  a  mnt  is  made  upon  condition 
subsequent,  and  is  subsequently  defeated  by 
the  nonperformance  of  the  condition,  the 
person  otherwise  entitled  to  hold  under  the 
grant  must  reconvey  the  property  to  the  gran- 
tor or  his  successors  by  grant  duly  acknowl- 
edged for  record."  (rarsons  v.  Smilie,  97 
Cal.  047.) 

Equity  will  not  permit.  See  Contracts, 
223. 

Equity  will  not  relieve  against  when.  See 
Swamp  and  Overflowed  Lands,  204. 

Ass^ment,  nonpajrment  of.  See  Unincor^ 
porated  Associations,  lY. 

By-laws,  violation  of,  forfeiture  for.  See 
Unincorporated  Associations,  YIII. 

Default  by  vendee,  forfeiture  on.  See  Yen- 
dor  and  Yendee,  XI,  2. 

Failure  to  pay  as  forfeiture.  See  Yendor 
and  Yendee,  79. 

Rent,  nonpayment  of,  forfeiture  for.  See 
Landlord  ana  Tenant,  IX,  S. 

Breach  of  covenant,  forfeiture  for.  See 
Landlord  and  Tenant,  lY,  7. 

Failure  of  partner  in  ditch  to  pay  propor- 
tion is  not.    bee  Watercourses,  187. 

Failure  to  run  cars.  See  Railroads,  X, 
0,  b. 

Street  railway,  forfeiture  for  failure  to  run 
trains.    See  Railroads,  X,  0,  b. 

Ferry  franchise,  forfeiture  of.  See  Ferries, 
IV.  1. 

Franchise  to  lay  railroad,  forfeiture  by  fail- 
ure to  build.    See  Railroads,  X,  4,  c. 

Franchise,  condition  that  certain  work  be 
done  in  a  year.    See  Water  Companies,  I. 

Mining  claim,  forfeiture  of.  See  Mines 
and  Mining,  IX,  2. 

Pueblo  grants,  forfeiture  of.  See  Mexican 
Lands,  II,  4,  j. 

Prises  in  lottery.    See  Lotteries. 

Reclamation  district,  forfeiture.  See  Swamp 
and  Overflowed  Lands,  XYII,  3, 1. 

Share  in  joint-stock  company,  forfeiture  ol 
See  Joint-stock  Companies. 

Spanish  grant,  forfeiture  of.  See  Mexican 
Lands,  1, 16. 

Stipulation  for  forfeiture.  See  Yendor  and 
Yendee,  80. 

Subsidies,  forfeiture  of.  See  Railroads,  27, 
et  seq. 

Swamp  land,  forfeiture  of.  See  Swamp  and 
Overflowed  Lands,  XI. 

Waste,  forfeiture  for.    See  Waste. 

What  IS  not.    See  Abatement,  88. 

When  declared  by  statute.    See  Ferxies,  28. 

FOBeEBT. 

See  Criminal  Law,  XXI,  27. 

1.  It  is  not  the  duty  of  the  owner  of  real 
estate,  if  his  own  interests  do  not  require  it, 
to  attack  a  forged  deed  to  his  property. 
(Meley  v.  Collins,  41  Cal.  608.) 

2.  A  purchaser  may  protect  himself  from 
injury  resulting  from  a  forged  deed  by  exact- 
ing the  necessary  covenants  from  the  vendor. 
(Meley  v.  Collins,  41  Cal.  003.) 

8.  An  instruction  that  a  forged  deed  is  void, 
and  conveys  no  right,  title,  or  interest,  "  ex- 
cept if  duly  reconted  it  is  constructive  notice 
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of  thmt  fftct/'  it  erraneooB  as  to  the  latter 
clanae.  and  ia  inoonaistent  with  an  inatniction 
that  ''no  legal  effect  can  be  prodaciHi  npon 
the  rights  of  the  parties  by  recording  a  forged 
instroment."    (Haight  y.  Vallet,  89  Gal.  245.) 

4.  In  determining  whether  the  plaintifiTs 
ancestor  executed  and  acknowledgea  the  deed 
which  was  claimed  to  be  forged  the  jnrjr  had 
a  right  to  consider  the  subsequent  conduct  of 
the  ancestor,  and  whether  he  ever,  after  the 
date  of  the  deed,  claimed  the  property  or  its 
possession,  or  paid  the  taxes  or  street  assess- 
ments, or  asserted  ownership  over  it  in  any 
manner.    (Haight  v.  Vallet,  89  Oal.  246.) 

5.  Evidence  on  the  part  of  the  plaintiff  that 
she  had,  long  prior  to  any  difficulty  between 
herself  and  the  defendant,  shown  to  a  third 
party  what  she  alleged  to  have  been  a  mar- 
TitjS^  contract  between  them,  and  which  the 
defendant  claimed  to  have  been  a  forgery, 
was  competent  as  tending  to  show  its  genuine- 
ness.   (Sharon  v.  Sharon,  79  OaL  03$.) 

Check,  forgery  of.  See  Banks  and  Banking. 
VL3. 

Of  indorsement  on  certificate  of  deposit.  See 
Banks  and  Banking,  84. 

Delay  to  attack  forged  deed  as  estoppel. 
See  Estoppel,  107. 

Objection  that  instrument  forged  may  be 
first  taken  on  appeal.    See  Appeals,  2352. 

Sureties  of  notary,  liability  where  mortgage 
forsed.    See  Suretyship,  40.  et  seq. 

Superintendent,  liabuity  tor  warrants  forged 
by  deputy.    See  Schools,  X. 

FOBMEB  ACTIOir. 

See  Abatement. 

What  is.    See  Judgments,  X,  9,  n,  A. 
Plea  of.    See  Mandamus,  m,  9. 

FOBMEB  JEOPABDT. 

Bee  Criminal  Law,  XVII.  8. 

FOBMEB  TBIAL. 

Testimony  at.    See  Evidence,  IX,  10 

FOBMS  OF  ACTIOH« 

See  Pleading  and  Practice,  VII,  1. 

FOBT. 

Is  a  pabUo  use.    See  Eminent  Domain,  41. 

FOBWABDEBS. 

Distinction  between  and  carriers.  See 
Common  Cairiers,  III,  1. 

Middlemen.    See  Middlemen. 

Damages  for  ftdlure  to  deliver  freii^t.  See 
Damages,  1, 1. 

Construction  of  contract  to  receive  and 
forward  freight.    See  Contracts,  123. 

Forwarders  are  not  insurers,  but  they  are 
responsible  for  all  injuries  to  property  while 
in  their  charge,  resulting  from  negligence  or 
misfeasance  of  themselves,  their  agents,  or 
employees.  (Hooper  v.  Wells,  Fargo  A  Co., 
27  OaL  11.) 

Forwarders,  liability  of.    See  Forwarders. 

Forwarders  are  not  msurers.    See  Forward- 

ers. 

FOUBTEElfTH  AMEHBMElfT. 

See  Constitutional  Law,  III,  5. 


Effect  on  power  to  prsscribe  qnalificatloa  of 
witnesses.    See  Witnesses,  43. 

Object  and  purpose  of.    See  Cfitiiens,  8. 

Does  not  secure  right  of  voting.    See  Blee 
tions,  35,  3& 

FBAHCHISES. 

!•  What  aret  an4  H at«re  af* 
U.  Power  te  Grants  an4  Delegatf em  •€» 
in.  CoBstmetfen  ef^  Exelvslveness  af> 
IT.  Contraets    BelAtlnf   tej    Fewer    ef 

Grantee* 
T.  Asslfrmnent  afi 
TL  Usmrpatfan  ar  Farf eiture  af • 

Bridges,  franchise  for.    See  Bridges,  L 

Corporation,  franchise  of.  See  Corpora- 
tions, n,  6. 

Petition  for  franchise  to  build  wharL  See 
Wharves. 

Condition  that  certain  work  be  done  in  m 
year.    See  Water  Companies,  I. 

Acceptance  how  indicated.  See  Xumpika 
Companies,  3. 

Taxation  of.    See  Taxation,  IV,  10. 

Equalisation  of.    See  Taxation,  VI,  6. 

Valuation  oL  See  Taxation,  342. 

Revocation  of  grant.    See  Railroads,  X,  2L 

Turnpike  company,  expiration  of  franchiaa. 
See  Turnpike  Companies,  IX. 

I.  Wliat  are,  amd  Vature  ef. 

1.  Franchises  are  special  privileges  con- 
ferred by  government  on  individuals,  and 
which  do  not  belong  to  the  citisens  of  the 
countrygenerally  by  common  right.  (Spring 
Valley  W.  W.  v.  Schottler,  02  Cal.  69, 107.) 

2.  Franchise  is  merely  a  nrivilege  not  caiH 
able  of  manual  delivery,  ana  a  provision  in  a 
judgment  af;ainst  the  owner  of  the  franchise, 
requiring  him  to  deliver  the  possession  thereof 
to  the  judgment  creditor,  is  not  susceptible  of 
execution;  and  a  further  provision  therein 
that  he  deliver  "  the  possession  of  all  property 
necessaij  for  the  exercise  of  the  powers  and 
the  receipt  of  the  proceeds  of  said  franchise" 
is  too  indefinite  to  constitute  a  determination 
of  the  rights  of  the  parties.  The  court  should 
detennine  what  property  is  "  necessary"  ia 
the  exercise  of  the  powers  of  the  franchise, 
and  not  leave  it  to  the  arbitrament  of  the 
judsment  debtor.  (Gregory  v.  Blanchard,  08 
Cal.  311.) 

3.  Very  existence  of  corporation  as  such  ia 
franchise,  and  it  exercises  its  franchise  in 
every  act  which  it  performs  as  a  corporation. 
A  corporation  whose  existence  is  a  franchise 
may  possess  powers  and  privileges  which  in 
themselves  are  not  franchises ;  but  it  usually 
owns  along  with  such  privileges  some  that  are 
franchises,  but  whether  the  powers  be  en- 
tirely of  the  kind  which  are  fnmchises  or  not, 
its  existence  and  right  to  employ  its  corporate 
powers  is  a  franchise.  (Spring  Valley  W.  W. 
V.  Schottler,  02  Cal.  09.) 

4.  Riffht  to  collect  rates  for  use  of  water 
supplied  to  city  and  countv  of  San  Francisoo 
or  tne  inhabitants  thereof,  which  the  appel- 
lant has  possessed  at  least  ever  since  the  act 
of  1868  went  into  effect,  is  expressly  declared 
to  be  a  franchise  bv  the  constitution  of  the 
state  in  the  second  section  of  article  XIV 
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ihenoL    (Spring  Valley  W.  W.  y.  Schottler, 

6.  The  oommon  right  refers  to  the  right  of 
dtuena  generally  at  oommon  law.  Such  rights 
ol  dtUenSy  though  frequently  spoken  ox  as 
finmchises,  are  not  the  franchises  nere  meant, 
and  it  may  be  conceded  that  where  such 
rights  are  granted  to  corporations  they  are  not 
firmnchises.  But  independent  of  the  right  to 
exist  as  a  corporation,  and  to  exercise  ^wers 
in  its  corporate  capacity,  there  are  pnyil^[es 
granted  to  the  water-works  which  do  not  oy 
the  common  law  belong  to  citizens  generally, 
sodi  aa  the  right  to  lay  down  pii>es  in  the 
streets,  ways,  and  alleys  of  a  city,  and  to  col- 
lect rates  for  water  fnmishea.  Conceding 
that  the  constitution,  by  section  19  of  article 
XI,  ffrants  this  rijsht  to  eyery  person,  it  does 
not  follow  that  it  is  not  a  franchise.  They  are 
yested  by  a  grant  of  the  soyereign  power  and 
not  by  the  common  law^  and  the  generality  of 
the  grant  does  not  depnye  them  of  the  char- 
acter of  franchises.  (Spring  Valley  W.  W.  y. 
SehotUer,  62  Gal.  09.) 

Bl^t  to  collect  water  rates  is  a  franchise. 
See  water  Companies,  2. 

Right  to  collect  tolls  is  franchise.  See  Turn- 
pike Companies,  2. 

(k»  franchise  obtained  by  mnt  from  legis- 
ktoTB  has  legal  character  c3  estate  or  prop- 
erty.   (Oakland  R.  R.  Co.  y.  Oakland  etc.  K. 
R.  Co.,  46  Cal.  866.) 
(Hted  a2  CaL  110. 

Definition  and  nature  oL  See  Turnpike 
Companies^  6» 

n«  P«wer  to  Gramty  aad  Delegatlem  ef. 

7.  Franchises  for  erecting  toll-bridses  or 
IsrrieSy  being  soyereign  prerogatiyee,  oelong 
to  the  political  power  of  the  state,  and  are 
primarily  represented  and  granted  by  the 
Wialatare  as  the  head  of  the  political  power. 
(Fall  Y.  County  of  Sutter,  21  ObX.  237.) 

8.  Bxdufliye  franchises  and  priyileges  nuiy 
be  conferred  by  legislature  upon  persons  or 
corporations,  and  no  restriction  upon  this 
power  is  imposed  by  the  state  constitution  ex- 
cept aa  to  the  particular  priyileges  specified 
therein.  (California  State  Telegraph  Co.  y. 
Alta  Telegraph  Co.,  22  Cal.  898.) 

Cited  6  Mont.  632. 

9.  Where  the  power  of  granting  these  fran- 
chises has  been  dj  legislatiye  enactment  del- 
egated to  subordinate  ttibunals,  as  in  this 
state,  to  the  courts  of  sessions  and  boards  of 
snperyisora,  such  tribunals  are  only  agents  of 
the  legislature  in  this  respect.  (Fall  y.  County 
of  Sutter,  21  Cal.  237.) 

10.  (Grants  made  by  these  subordinate  tri- 
bunals by  yirtue  of  we  authority  thus  dele- 

Eted  are  ecjually  yalid  as  if  made  by  the 
^latnre  directly,  and  the  effect  of  a  grant 
by  them  is  to  giye  a  rieht  of  property  to  the 
grantee  or  licensee  which  it  is  not  in  the 
power  of  the  leeislature  to  diyest  or  transfer 
to  another,  so  long  as  the  owner  holds  in 
obedience  to  law.  (Fall  y.  County  of  Sutter, 
21  CaL  287.) 

Street  railway,  power  to  grant  franchise  for. 
See  Raihroads,  X  1* 


Ratification  of  yoid  ordinance  granting^ 
See  Ordinances,  66,  et  seq. 

ni«  ComstraetloB  ef^  Exelvslyemess  of* 

11.  Public  grants  are  to  be  strictly  con- 
strued, and  nothing  passes  to  the  grantee  by 
implication.  (Bartrem  y.  Central  Turnpike 
Co.,  Bartram  y.  Ogilby,  25  Cal.  283.) 

Cited  94  Cal.  S69. 

12.  The  general  doctrine  in  the  United 
States  now  is  that  the  grant  of  a  ferry,  bridge, 
or  road  franchise  does  not  carry  witn  it  a  re- 
striction upon  the  granting  power  to  make  a 
similar  grant  to  otner  g^ntees,  though  the 
last  grant  necessarily  interferes  with  the 
profits  and  business  of  the  firat.  (Indian 
Cafton  Road  (3o.  y.  Robinson,  13  Cal.  519.) 

15.  Grants  of  franchises  for  toll-bridges,  not 
being  exclusiye  in  their  terms,  do  not  con- 
fer upon  the  grantees  any  exclusiye  right  to 
the  line  of  trayel  which  is  accommodated  by 
them  J  or  to  its  profits,  and  do  not  estop  the 
granting  power  from  making  other  grants  of 
like  character,  the  effect  of  which  is  to  impair 
the  yalue  and  take  away  the  profits  of  the 
franchise  first  granted.  (Fall  y.  County  of 
Sutter,  21  Cal.  287.) 

Cited  26  Cal.  288;  8  Or.  267. 

14.  Where  the  grant  of  such  franchises  is 
not  in  terms  exclusiye,  the  goyernment  hold- 
ing this  power,  to  be  exercised  for  the  public 
interest  and  conyenience,  is  not  to  be  pre- 
sumed to  part  with  its  right  to  make  oUier 
ffrants  which  may  impair  the  yalue  of  the 
first,  and  will  not  oe  held  to  haye  done  so  ex- 
cept where  such  an  intent  appears  affirma- 
tiyely  and  plainly.  This  intent  is  not  shown 
from  a  mere  grant  of  the  franchise  or  priy- 
ilege.    (Fall  y.  County  of  Sutter,  21  Cal.  287.) 

16.  The  grant  of  a  franchise  is  not  exclu- 
siye, unless  it  is  expressly  made  so  by  the 
grant  itself.  (Bartram  y.  Central  Tunipike 
Co.,  Bartram  y.  Ogilby,  25  Cal.  288.) 

Cited  8  Or.  267. 

Franchises  to  build  turnpike,  exclusiyeness 
of.    See  Turnpike  Compames,  I. 
Ferry,  protection  of.    See  Ferries,  IV,  8. 

IT.  Gomtraets    Belattng    to|     Power   of 

Grantee. 

Agreement  in  relation  to  obtaining  creates 
trusts,  when.    See  Trust  and  Trustees^  24. 

Secret  agreement  of  partnership  in  is  yoid. 
See  Ontracts,  201. 

16.  When  the  legislature  grants  a  franchise 
to  a  particular  person,  his  associates  and  as- 
signs, it  delegates  to  him  the  right  to  select 
the  person  thereafter  to  be  associated  with 
him  m  the  enterprise.  (Powell  y.  Maguire, 
43  Cal.  11.) 

17.  If  seyeral  persons,  under  an  agreement 
of  mutual  interest,  see  fit  to  obtain  a  fran- 
chise from  the  legislature  in  the  name  of  one 
only,  public  policy  requires  that  they  should 
be  made  to  rely  solely  upon  his  good  faith  in 
carrying  out  tne  agreement ;  and  if  he  repu- 
diates the  contract  on  obtaining  the  franchise, 
equity  will  not  grant  relieL  (Powell  y.  Ma- 
guire, 48  Cal.  11.) 

18.  T.  agreed  irith  M.  that  if  the:^  could 
obtain  a  road  franchise  from  the  le^latoze 
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in  T/8  name,  and  M.  would  draw  a  bill  to 
that  effect  and  would  ooiutruct  half  the  road, 
he  constructing  the  other  half,  they  ^ould  be 
equal  owners  and  divide  the  tolls.  M.  drew 
the  bill,  which  became  a  law,  and  constructed 
his  half  of  the  road ;  then  by  express  agree- 
ment T.  took  possession  of  the  road  ana  col- 
lected the  tolls  on  mutual  account.  Held,  to 
be  an  express  trust,  (liiles  y.  Thome,  38 
OaL8S6.) 
Limited  43  Oal.  11. 

19.  The  rule  adopted  in  Miles  y.  Thome,  38 
Gal.  835,  that  an  asreement  of  partneruiip 
in  a  franchise  might  be  enforced  by  a  person 
who  had  been  let  into  possession,  and  ex- 
pended money  under  an  agreement  to  that 
effect  after  the  minting  of  the  franchise,  is 
not  to  be  extended  beyond  the  facts  of  inat 
case.    (Powell  ▼•  Maguire,  43  CaL  11.) 

T«  Asslgmsentof, 

20.  A  franchise  to  construct  a  turnpike  road 
and  collect  tolls  thereon  is  a  personal  trust 
reposed  in  the  grantee,  and  is  not  assignable 
either  at  forced  sale  or  by  voluntary  convey- 
ance, except  with  the  consent  of  the  granting 
power.  (People  ex  rel.  Jenkins  v.  Duncan,  41 
Cal.  507.) 

Cited  11  Or.  353,  356;  12  Or.  87,  40. 

21.  An  act  granting  a  franchise  to  a  county 
to  collect  tolls  upon  a  public  road  does  not 
authorise  the  county  to  grant  the  franchise  to 
other  persons.  (People  ex  rel.  Williams  v. 
Horsley,  65  Oal.  381.) 

22.  If  the  grantee  of  a  franchise  to  construct 
a  street  railroad  makes  an  assignment  of  a 
portion  of  his  franchise,  and  the  assignee 
enters  into  possession,  the  question  whether 
the  grantee  can  thus  divide  his  franchise  is 
one  which  concerns  the  public  alone.  (Oak- 
land R.  B.  Go.  V.  Oakland  etc  R.  R.  Oo.,  45 
Gal.  365.) 

23.  Where  franchise  was  granted  to  indi- 
vidual and  his  associates  and  assigns,  and  the 
same  act  contained  a  provision  requiring  the 
individuals  to  incorporate  themselves  within 
a  given  time,  held,  tnat  there  was  no  need  of 
any  assi^ment  from  the  individuals  to  the 
corporation ;  that  Uie  franchise  by  operation 
of  Law  vested  in  the  corporation  as  soon  as  it 
was  formed.  (Spring  Valley  W.  W.  v.  San 
Francisco,  22  Cal.  484.) 

Cited  15  Or.  412. 

24.  An  assignment  of  a  void  franchiae  con- 
fers no  rights,  and  a  void  ordinance  granting 
a  franchise  to  the  assignee  on  condition  that 
the  grantee  repay  to  property  owners  all  sums 

Eaid  by  them  for  paving,  wnich  the  assignor 
ad  been  required  to  do  under  a  former  void 
ordinance,  cannot  constitute  a  consideration 
for  a  promise  to  pay  the  money  to  the  prop- 
erty owners.  (Amestoy  v.  £lectric  Rapid 
Transit  Co.,  95  Cal.  311.) 

(3orporation,  power  of  to  purchase.  See 
Corporations,  VI,  3. 

Whether  pass  by  assignment  in  insolvency. 
See  Bankruptcy  and  Insolvency,  215,  et  seq. 

Power  to  transfer.  See  Bankruptcy  and 
Insolvency,  216. 

Liability  to  execution.  See  Executions,  94, 
etseq. 


Sale  of  under  ezecation*  See  Executtons, 
214,  et  seq. 

TI«  Us«rpatlem  at  Ferfettvre  af. 

25.  Under  the  provisions  of  article  VI,  sec- 
tion 4,  of  the  constitution,  this  court  may 
review  a  judgment  in  proceeding  for  the 
usurpation  of  a  franchise  when  it  appears 
that  the  right  to  the  possession  of  veal  prop- 
erty is  involved  in  the  action.  (People  ex 
rel.  Williams  v.  Horsley,  65  Gal.  881.) 

Usurpation  of.  See  Municipal  Cwpora* 
tions,  Vni;  RaUroads,  X,  3. 

Forfeiture,  failure  to  run  cars.  See  Rail- 
roads, X,  6,  b. 

Waiver  of  forfeiture  of  franchise.  See 
Ordinances,  67. 

Nonuser  of.     See  Municipal  Oorpoimtiona. 

vm. 

FBAUP. 

I.  Wkat  Cemitltvtes. 

1.  Intent:  Notice. 

2.  Mittaie  i$  not. 

8.  Want  of  Coneideratum^ 

4.  Undue  Infiuenu;  Hereki  tf  Qimj^ 

dentitU  iUlation$. 

5.  Fraudtdent  Concealmentm 

6.  FaUe  BepreeentaHone. 

7.  Promue  Withovt  Iniewt  to  Perform; 

Breach  of  Contraet;   Breach    of 
Cof^dence. 

n.  Effset  of  on  Contnet  or  TrmAsaettoft* 

in.  Waiver  of. 

IT.  Action  for. 

1.  Bight  of;  LacKee, 

2.  Belief  in  EquHy. 

8.  PatHei  to  Fraud,  Bighte  of. 

4.  Damage,  Neceeeity  qf,  to  Bight  of 

Action* 

5.  Pleading. 

6.  Partiet. 

7.  Summoni. 

8.  Evidence  and  In^ruetUme. 

9.  Whether  Quettion  of  Law  or  Fact. 

10.  Damagei  in. 

11.  Verdict  and  Findings, 

See  Fraudulent  Conveyances. 

Constructive  trusts.  See  Tmsts  and  Tras- 
tees,  V. 

Debtor,  contracts  of  in  fraud  of  creditor* 
See  Debtor  and  Creditor. 

In  particular  relations.  See  particular 
title. 

Fraudulent  sale  of  land  twice.  See  Crim- 
inal Law,  XXI,  29. 

Arrest  for.    See  Arrest,  I. 

Arrest  for,  affidavit  and  complaint.  See 
Arrest,  11. 

I.  What  Constttntes. 
/.  intent;  Notice. 

1.  It  is  error  to  refuse  an  instruction  that 
a  man  is  guiltv  of  fraud  in  doing  what  the  law 
deems  fraudulent,  although  he  may  not  be 
conscious  that  he  is  committing  any  wrong. 
(Sukeforth  v.  Lord,  87  Cal.  399.) 

2.  It  is  immaterial  whether  partv,  mis- 
representing material  fact,  knew  it  to  be  false, 
or  did  not  know  whether  it  was  true  or  feUise. 
(Alvares  v.  Brannan,  7  Cal.  503.) 

8.  Even  where  there   is   no  intention  to 
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deceiYe,  there  may  be  sach  amount  of  gross 
carelessness  as  to' constitute  conclusiye  eyi- 
dence  of  a  fraudulent  intent*  (Alyarea  y. 
Brannan,  7  Gal.  60S.) 

4.  To   constitute   fraud,   actual   notice   is 
neceesaryy  or  such  acts  in  the  premises  as 
some  poeitiye  statute  characterises  as  fraudu- 
lent.   (Dennis  y.  Burritt,  6  Gal.  670.) 
Cited  20  Gal.  806, 516. 

False  representations.    See  post,  I,  6. 
Intent  is  question  of  fact.    See  post,  IV,  0. 

2.  Mi9tuk9  i9  not 

5«  AUsgation  of  actual  fraud  is  not  sustained 
by  proof  of  a  mistake.  (Mercier  y.  Lewis, 
89  &L6d2.) 

6.  It  is  not  true,  as  a  legal  proposition^  that 
a  mistake  is  constructiye  fraud.  (Mercier  y. 
Lewis,  '69  GaL  682.) 

7.  A  alight  mistake  in  computation  of  inter- 
est, tiie  &te  being  giyen,  Ib  no  eyidenoe  of 
fraad.    (Scales  y.  Scott.  18  Gal.  76.) 

8.  Wunt  of  Considontthui, 

8.  Want  of  consideration  does  not  neces- 
sarily militate  against  good  faith  of  a  transac- 
tion where  an  «lequate  motiye  is  apparent. 
(Robins  y.  Hope,  57  Gal.  493.) 

9.  Inadequacy  of  consideration,  where 
fiduciary  relation  exists^  is  a  fact  tending  to 
show  actual  fraud.  ( Woodroof  y.  Howes,  88 
Gal.  184.) 

10.  Where  a  deed  is  sought  to  be  set  aside 
on  the  sround  of  constructiye  fraud  and  un- 
due influence,  claimed  to  be  eyidenced  by 
groflfl  inade(^uacy  of  consideration,  the  grantee 
or  those  claiming  under  him  may  show  that 
the  true  consideration  was  different  in  species 
from  that  named  in  the  deed.  (Garty  y.  Gon- 
noUy,  91  Gal.  16.) 

Want  of,  operatdma^  with  undue  influence, 
effect  of.    See  post,  1^  4. 

4.  ifaifuo  ia^uoiieo;  Horoin  of  Confldontial  Bola- 

tiono. 

Breach  of  confidence.    See  post,  I,  7. 

11.  Undue  influence,  to  yitiate  act,  must 
amount  to  force  and  coercion^  destroying  free 
agency ;  it  must  not  be  the  mfiuence  of  af- 
fection and  attachment ;  it  must  not  be  the 
mere  desire  of  gratifying  the  wishes  of  another, 
for  that  would  be  a  yery  strong  ground  in  sup- 
port ol  a  testamentary  or  other  act;  further, 
there  must  be  proof  that  the  act  was  obtainea 
by  this  coercion,  by  importunity  which  could 
not  be  resisted ;  that  it  was  done  merely  for 
the  sake  of  peace,  so  that  the  motiye  was  tanta- 
mount to  force  or  fear.  (Groodwin  y.  Good- 
win, 59  Gal.  661.) 

ated  94  Gal.  412,  418. 

12.  Slight  eyidenoe  of  undue  influence  is 
insuflScient  to  establish  it.  The  influence 
must  amount  to  force  and  coercion,  destroy- 
ing free  i^ncy  as  to  the  yery  act,  and  the  ex- 
ertion of  undue  influence  upon  the  yery  act 
must  be  proyed.  (Estate  of  Garpenter,  94 
OaL406.) 

13.  A  conyeyance  will  be  set  aside  as  haying 
been  procurea  by  fraud  and  artifice  when  the 
grantor  was,  at  the  time  of  the  conyeyance, 


adyanced  in  years  and  of  great  weakness  of 
mind,  though  not  amounting  to  disqualiflca- 
tion,  and  made  the  deed  without  adeouate 
consideration  or  independent  adyioe,  ana  un- 
der the  influence  of  oeceptiye  adyice  of  a  rela« 
tiye  of  the  srantee,  and  did  not  intend  it  to 
be  deliyered  to  the  grantee  until  after  his 
death,  and  the  mntee  obtained  possession  of 
it  and  recorded  it  fraudulently  without  any 
authorized  deliyery.  (Klose  y.  Hillenbrana, 
88  Gal.  473.) 

14.  Whereyer  there  is  great  weakness  of 
mind  in  a  person  executing  a  conyeyance  of 
land  arising  from  age,  sickness,  or  any  other 
cause,  though  not  amountiuK  to  absolute  dis- 
qualification, and  the  consideration  giyen  for 
the  properhr  is  grossly  inadequate,  imposition 
or  undue  influence  will  be  inferred,  ana  a  cotnrt 
of  e<^uit]r  will,  upon  proper  and  reasonable 
application  of  the  injured  party,  interfere  and 
set  the  conyeyance  aside.  (Moore  y.  Moore, 
56  Gal.  89.) 

jDited  72  Gal.  210. 

15.  The  eyidenoe  reyiewed  and  held  suffi- 
cient to  sustain  the  findings  and  judgment 
canceling  two  deeds  and  a  bill  of  sale  made 
by  the  plaintiff  without  consideration,  on  the 
grounds  of  mental  incapacity  and  undue  influ- 
ence.   (Moore  y.  Moore,  81  Gal.  196.) 

16.  A  person  of  perfect  mental  capacity, 
acting  freely  and  yoluntarily,  who  is  sick 
with  mortal  illness,  is  as  competent  to  make 
a  yoluntary  conyeyance  of  his  property  as 
when  in  perfect  health,  eyen  though  such 
conyeyance  might  seem  unreasonable,  unjust, 
and  unnatural.  (Garty  y.  GonnoUy,  91  Gal. 
16.) 

17.  The  fact  that  the  grantor  was  in  a  weak 
physical  condition  at  and  prior  to  the  date  of 
the  execution  of  the  deed,  and  that  she  trans- 
ferred all  her  property  to  one  brother  who 
was  liying  with  ner  at  the  time,  to  the  exclu- 
sion of  other  brothers  and  sisters  who  were 
residing  in  distant  places,  does  not  show  con- 
structiye fraud,  where  it  appears  that  the 
srantor,  at  the  date  of  the  deed,  was  in  the 
full  possession  of  her  faculties,  thoroughly 
understood  what  she  was  doing,  and  made 
the  deed  yoluntarily  and  without  any  solicita- 
tion, coercion,  influence,  or  persuasion,  but 
because  it  was  her  uninfluenced  desire  to  do 
so.    (Garty  y.  Connolly,  91  Gal.  16.) 

18.  The  transfer  by  an  aged  mother^  by 
way  of  gift,  of  all  her  estate  to  one  of  her 
sons,  to  the  exclusion  of  all  her  other  chil- 
dren, will  not  be  set  aside  as  constructiyely 
fraudulent,  where  it  appears  that  the  {^ ft  was 
made  freely  and  yoluntarily,  and  with  full 
knowledge  of  all  the  facts  and  comprehension 
of  the  nature  and  effect  of  the  transfer,  and 
in  the  execution  of  a  purpose  long  entertained 
by  her,  originating  in  a  oesire  to  show  her  ap- 
preciation of  the  son's  deyotion  and  services, 
and  without  any  undue  influence  or  fraud 
upon  his  part,  although,  by  reason  of  her 
illiteracy  and  want  of  experience  and  knowl- 
edge of  business  affairs,  she  was  not  able,  un- 
assisted, to  take  care  of  her  propertjr,  and  by 
reason  thereof  was  liable  to  be  deceiyed  and 
imposed  upon  by  desij^ning  persons  in  the 
transaction  of  her  business.  (Soberanes  y. 
Soberanes,  97  Gal.  140.) 
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19.  Transactions  between  an  aged  mother 
and  her  son,  in  whom  she  reuses  high  trust 
and  confidence,  which  result  in  the  voluntary 
transfer  to  the  son  of  all  of  her  property, 
should  be  thoroughly  sifted  b^  a  court  of 
equity  •  but  there  is  no  rule  which  creates  a 
disability  in  the  son  to  take  a  bounty  under 
such  circumstances,  and  where  the  deed  is 
voluntarily  given  by  the  mother  with  her 
eyes  open,  and  there  is  no  imputation  of  un- 
due influence,  it  will  not  be  set  aside  merely 
upon  the  ground  that  an  honorable  man 
would  not  accept  a  gift  which  strips  the 
mother  of  all  of  her  property,  and  leaves  her 
dependent  upon  the  charity  of  others.  (So- 
beranes  v.  Soberanes,  07  Cal.  140.) 

20.  Although  transactions  between  an  aged 
or  diseased  and  enfeebled  parent  and  one  of 
several  children,  whereby  the  parent  conveys 
his  entire  estate  to  such  chUd,  to  the  exclu- 
sion of  other  children  dependent  upon  his 
bounty,  will  be  watched  by  courts  of  equity 
with  the  most  scrutinizing  jealousy,  and  wUl 
generally  be  held  presumptively  void  upon 
a  showing  of  confidential  relations,  without  a 
showing  Dv  the  donor  of  any  actual  imposi- 
tion upon  him,  and  will  be  set  aside  upon  the 
discovery  of  the  least  fraud,  and  the  Durden 
is  upon  the  donee  to  show  tnat  the  eift  was 
made  freely  and  voluntarilv,  with  full  knowl- 
edge of  all  of  the  facts,  ana  with  perfect  un- 
derstanding of  the  effect  of  the  transfer;  ^et 
where  it  is  shown  by  the  donee  that  the  ^ft 
was  freely  and  voluntarily  made,  and  no  im- 
position was  nracticed  upon  the  donor,  the 
conveyance  wul  not  be  set  aside.  (Soberanes 
V.  Soberanes,  91  Gal.  140.) 

21.  The  fact  that  the  mother  did  not  have 
independent  advice  will  not  vitiate  a  free  and 
voluntary  gift  to  her  son,  made  with  a  full 
understanding  of  all  the  facts  and  of  the 
effect  of  the  transfer,  nor  does  the  fact  that 
she  was  of  great  a^  alone  warrant  the  set- 
ting aside  of  the  conveyance.  (Soberanes  v. 
Soberanes,  97  Cal.  140.) 

22.  Conveyance  made  by  a  voung  girl  to 
her  grandparents,  with  whom  she  has  resided 
from  infancy,  ana  who  have  had  entire  con- 
trol of  her  person  and  property,  and  have 
purposely  kept  her  in  isnorance  of  her  rights, 
18  fraudulent,  and  will  be  set  aside  by  a  court 
of  equity.    (Brown  v.  Burbank,  64  Cal.  99.) 

28.  One  who  holds  a  confidential  relation 
towards  another  will  not  be  permitted  to  take 
advantage  of  that  relation  in  favor  of  himself, 
or  deal  with  the  other  ui>on  terms  of  his  own 
making,  and  in  every  such  transaction  the 
law  will  presume  that  he  who  held  an  influ- 
ence over  the  other  exercised  it  unduly  to  his 
own  advantaffe,  and  the  transaction  will  not 
be  upheld  unless  it  is  shown  that  such  other 
had  independent  advice,  and  that  his  act  was 
not  only  the  result  of  his  own  volition,  but 
that  he  Doth  understood  the  act  he  was  doing 
and  comprehended  its  effect.  (Ross  v.  Con- 
way, 92  Cal.  632.) 

24.  Phrases  '* confidential  relation''  and 
"fiduciary  relation"  are  convertible  terms. 
(Robins  v.  Hope,  57  Cal.  493.) 

25.  The  relationship  of  first  cousin  is  not  a 
fiduciary  or  confidential  relationship.  (Robins 
V.  Hope,  57  Cal.  493.) 


26.  Under  the  Civfl  Code  the  relation  of 
husband  and  wife  is  oonfidentiaL  (Biiaoa  v. 
Brison,  75Cal.  525.) 

Cited  77  Cal.  838;  94  CaL  40L 

27.  The  relations  between  mhaaband  and 
wife  are  confidential,  and  all  tranaactionB  be- 
tween them  respecting  property  are  subject 
to  the  same  rules  that  control  a  trustee  and 
cestui  que  trust.  If  one  of  the  spouses  uaee 
the  influence  which  is  given  by  the  marriaee 
relation  to  obtain  any  advantage  over  the 
other  spouse  it  is  a  fraud  against  such  other, 
for  which  equity  will  flrant  appropriate  relief. 
(Jackson  v.  Jackson,  94  Cal.  446.) 

28.  The  influence  which  the  law  preflumea 
to  have  been  exercised  by  one  spouse  over  the 
other  is  not  an  influence  caused  by  any  act  of 
persuasion  or  importunity,  but  is  that  whi<di 
IS  superinduced  by  the  relation  between  them, 
and  ffenerated  in  the  mind  of  the  one  by  the 
oonflaing  trust  which  he  has  in  the  devotion 
and  fldeuty  of  the  other.  Such  influence  the 
law  presumes  to  have  been  undue  whenever 
'^is  confidence  is  subsequently  violated  or 
abused.    (Brison  v.  Brison,  90  Cal.  823.) 

29.  A  hnaband  and  wife  occupy  confidential 
relations  with  each  other;  ana  the  influence 
which  the  law  presumes  to  have  been  exer- 
cised by  one  spouse  over  the  other  is  not  an 
influence  caused  by  any  act  of  persuasion  or 
importunity,  but  is  that  influence  which  is 
superinduced  by  the  relation  between  them, 
and  generated  in  the  mind  of  the  one  by  the 
conflding  trust  which  he  has  in  the  devotion 
and  fldelity  of  the  other.  Such  influence  the 
law  presumes  to  have  been  undue  whenever 
this  confidence  is  subsequently  violated  or 
abused.    (Hayne  v.  Hermann,  97  Cal.  250.) 

30.  In  an  action  brought  by  the  heirs  of  a 
decedent  to  cancel  and  annul  certain  deeds  of 
trust  executed  by  the  decedent  when  she  was 
about  to  die,  on  the  ground  that  at  the  time 
of  their  execution  the  decedent  was  weak  in 
body  and  mind,  and  that  the  erantee,  who 
was  the  pastor  of  a  Roman  Catholic  church 
of  which  idle  had  been  for  man;^  years  a 
member,  and  who  was  also  her  spiritual  ad- 
viser, unduly  influenced  her  to  execute  the 
deeds  for  the  benefit  of  himself  and  the 
church,  a  finding  that  the  decedent  had  no 
independent  advice  upon  the  subject  of  mak- 
ing the  deeds  is  fully  sustained  by  the  evi- 
dence, where  it  shows  that  the  attorney  who 
prepared  the  deeds  was  introduced  by  the 
priest,  and  that  the  only  persons  with  whom 
she  had  any  interview,  or  from  whom  she 
could  receive  any  advice  respecting  the  same, 
were  the  said  attorney  and  the  priest,  the  lat- 
ter remaining  in  her  presence  during  the  in* 
terview  with  the  attorney.  (Ross  v.  Conway, 
92  Cal.  632.) 

31.  Assuming  that  the  priest,  by  virtue  of 
his  relation  to  the  decedent,  had  acquired  an 
infiuence  over  her,  his  act  in  not  insistinflr 
that  she  should  have  independent  advice,  and 
in  continuing  to  remain  in  her  presence  dur- 
ing the  interview  with  the  attorney  whom  he 
had  introduced  to  her,  and  who  was  the  only 
other  person  he  permitted  her  to  see,  was  an 
undue  exercise  of  such  infiuence.  (Ross  v. 
Conway,  92  Cal.  682.) 

82.  The  infiuence  which  the  spiritual  ad* 
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yfiaar  of  one  who  ia  about  to  die  has  over  sach 
penon  being  one  of  the  most  powerful  that 
can  be  exercised  upon  the  human  mind, 
especially  if  such  mmd  is  impaired  by  phy- 
■ical  weakness,  in  any  transaction  between 
them  wherein  the  adviser  receives  any  ad- 
'vantage,  a  court  of  equity  will  not  enter  into 
an  investigation  of  the  extent  to  which  such 
influence  nas  been  exercised,  but  will  set 
aside  any  such  transaction,  whether  the 
benefit  accrue  to  the  adviser  or  to  some  other 
recipient  who,  through  such  influence,  mav 
have  been  made  the  beneficiary  thereof. 
(Boss  V.  Oonway,  92  Gal.  632.) 

88*  The  relation  existing  between  a  person 
who  is  a  firm  believer  in  spiritualism  and 
the  medium  upon  whose  spiritual  manifesta- 
tions he  habitually  relies  is  one  of  personal 
confidence,  and  all  contracts  between  them 
by  which  the  medium  obtains  an  advantage 
are  presnmed  to  have  been  procured  through 
the  undue  influence  of  the  latter.  And,  in  an 
action  to  enforce  such  a  contract,  the  burden 
is  cast  upon  the  medium  of  overcoming  the 
presumption  by  showing  that  there  was  no 
undue  influence.  (Ckmnor  ▼•  Stanley,  72  Gal. 
656.) 

34.  The  action  was  brought  to  enforce  a  con- 
tract entered  into  between  the  plaintiff  and 
one  Jarvis,  the  defenduit's  intestate.  The 
defense  was  that  at  the  time  of  making  the 
contract  Jarvis  was  insane,  and  that  the  con- 
tract was  procured  by  the  use  of  undue  influ- 
ence by  the  plaintiff.  The  court  found  that 
at  the  time  tiie  contract  was  executed  Jarvis 
was  insane  on  the  subject  of  spiritualism,  and 
that  the  plaintiff,  who  was  a  spiritual  me- 
dium, had  tfl^en  advantajge  of  his  weak  and 
unsound  mind  in  procuring  the  contract  to 
be  executed.  On  a  review  of  the  evidence, 
held,  that  the  flndings  were  sustained.  (Gon- 
nor  V.  Stanley,  72  Gal.  666.) 
Gited  92  Gal.  637. 

86.  The  issue  presented  to  the  ]ury  for  their 
determination  was  whether  or  not  a  deceased 
person  had,  in  his  lifetime,  been  in  such  a 
state  of  mind  as  to  have  been  unduly  influ- 
enced to  make  the  contract  in  suit  by  the 
j^aintiff,  who  claimed  and  was  believed  bv 
the  deceased  to  be  a  spiritual  medium.  Held, 
that  the  opinion  of  witnesses  as  to  the  capac- 
ity of  the  deceased  to  make  contracts  with 
those  whom  he  believed  to  be  mediums  was 
inadmissible  in  evidence.  (Gonner  v.  Stan- 
ley, 67  Gal.  316.) 
Gited  92  Gal.  666. 

Inadequacy  of  consideration  as  evidence  of 
fraud.    See  ante,  I,  8. 
Undue  influence.   See  Trusts  and  Trustees, 

Presumption  as  to  undue  influence  where 
partner  is  principal  devisee.    See  Wills,  83. 
Undue    influence    in    gift.      See     Gifts, 

ni.  2. 

Undue  influence,  allegations  as  to.     See 
WUls,  82. 
Undue  influence,  evidence  as  to.  See  Wills, 

vn,  4. 

Undue  influence,  evidence  of  intoxication. 

See  WUls,  86.  «  ^ 

Bleach  of  confidence.    See  post,  61. 

Cau  Dianr,  Vou  IL— 84 


5.  Frauduhnt  ConcBdmBnt 

86.  Fraud  may  consist  in  ooneealment  of 
material  facts.    (Belden  v.  Henriqoea,  8  OaL 

87.) 

37.  An  attorney  at  law  took  an  assignment 
of  a  lot,  upon  wmch  there  was  a  lien  for  pur- 
chase money,  after  suit  brought  against  the 
assignee  for  recovery  of  the  money.  The  at- 
torney defended  the  suit  throughout  all  its 
stages  without  disclosinff  his  claim.  Judg- 
ment was  rendered  for  tne  plaintiff,  and  lul 
the  right,  title,  and  interest  of  the  defendant 
in  the  lot  was  sold  by  the  sheriff  and  pur- 
chased by  the  plaintiff.  The  attorney  then 
set  up  his  claim  to  the  lot,  then  in  possession 
of  his  tenant,  refusing  to  pay  rent  in  arrear, 
and  denying  that  under  the  circumstances 
any  lien  existed.  In  a  new  suit  in  which  be 
was  made  a  party,  in  view  of  these  facts,  it 
was  held  that  his  silence  in  relation  to  nis 
own  claim  throughout  his  connection  with 
the  former  suit  was  a  fraudulent  conceal- 
ment; and  he  was  decreed  to  deliver  posses- 
sion to  the  plaintiff,  and  pay  all  the  costs  of 
this  and  the  former  suits,  and  the  rent  in 
arrear  from  the  date  of  the  sheriff's  sale. 
(Truebody  v.  Jacobson,  2  Gal.  269. ) 

Fraudulent  ooneealment.  See  Insurance, 
13. 

Duty  of  vendor  to  disclose  knowledge*  See 
Vendor  and  Vendee,  III. 

Evidence  of  suppression  of  letters.  See 
Wills,  78. 

88.  Fraud  may  consist  in  misrepresentation 
of  material  facts.  (Belden  y.  Henriques,  8 
Gal.  87.) 

89.  Party  to  contract,  who  makes  false 
representation  without  belief  or  without  in- 
formation, is  chargeable  with  a  knowledge  of 
its  falsi ty,.as  a  general  rule,  and  is  held  as  re- 
sponsible as  if  he  had  such  knowledge,  where 
toe  other  party  has  acted  upon  the  represen- 
tation, relying  upon  it  as  correct;  but  this 
rule  is  not  applicable  if  the  representation  is 
not  acted  upon  as  correct,  but  the  plaintiff 
has  discard^  it  as  unworthy  of  belief,  and 
made  an  independent  investigation  with  the 
aid  of  professional  advisers.  (Golton  v.  Stan- 
ford, 82  Gal.  361.) 

^  40.  An  instruction  that  if  the  representa- 
tions made  by  defendant  accompanying  a  sale 
to  plaintiff,  as  to  the  value  of  the  property 
sola^  "were  untrue,  yet  defendant  woulol  not 
be  liable  if  he  professed  to  rely  on  the  knowl- 
edge of  others,  and  gave  the  source  of  his 
information,  which  plaintiff  consulted  and 
found  to  be  true,"  is  properly  modified  by 
adding  the  words  "unless  the  defendant  knew 
and  had  reason  to  believe  that  they  were  un- 
true." (Hanscom  v.  Drullard,  79  Gal.  234.) 
See  post,  49. 

41.  A  promissory  note  given  for  a  mining 
claim  cannot  be  avoided  on  the  ground  ol 
fidse  and  fraudulent  representations  as  to  the 
value  of  the  daim,  made  by  the  seller,  unless 
the  seller  knew,  or  bad  reason  to  believe,  that 
the  representations  were  untrue.  If  the  sel- 
ler did  not  profess  to  have  personal  knowl- 
edge of  the  mine,  or  of  the  matters  in  respect 
to  which  the  false  representations  were  made, 
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bat  merely  communicated  information  he 
had  received  from  others,  and  so  stated,  the 
representations  are  not  false  and  fraudulent 
in  a  sense  to  avoid  the  note.  (Davidson  v. 
Jordan,  47  Cal.  351.) 
Oited  79  Cal.  238. 

42.  If  fraudulent  representations  or  oonoeal- 
ments  be  such  that,  nad  not  the  fraud  been 
practiced,  the  contract  would  not  have  been 
made,  the  fraud  is  material  to  the  contract ; 
nor  is  it  necessary,  to  avoid  the  contract,  that 
the  representations  or  concealments  should 
have  been  the  sole  inducement  to  the  con- 
tract. (Stockton  Combined  Harvester  etc 
Works  V.  Glen's  Falls  Ins.  Co.,  98  Cal.  K7.) 

43.  A  representation  of  the  value  of  a  busi- 
ness and  goodwill  is  a  material  representa- 
tion.   (Uruess  v.  Fessler,  89  Cal.  836.) 

44.  When  a  compromise  agreement  is  ef- 
fected between  plaintiff  and  defendants,  in 
which  railroad  bonds  involved  in  the  com- 
promise are  represented  to  plaintiff  to  be 
worth  only  sixty  cents  on  the  dollar,  and  are 
so  rated  in  the  settlement,  the  fact  that  a  few 
davs  after  the  compromise  they  are  used  by 
defendants  to  pay  the  indebtedness  of  one 
railroad  corporation  to  another  at  ninety 
cents  on  the  dollar  does  not  constitute  a  fraud 
upon  the  plaintiff,  or  an  equitable  estop^l, 
so  as  to  prevent  the  defendants  from  proving 
the  truth  of  their  representations,  it  appear- 
ing that  the  defendants  practically  dealt  with 
themselves  in  the  subsequent  transaction, 
and  rated  the  bonds  at  what  they  supposed 
they  would  become  worth  in  the  future,  the 
transaction  being  merely  a  temporary  mode 
of  settling  up  a  cori>orate  obligation,  and  the 
plaintiff  not  being  in  any  way  bound  by  the 
transaction.  Equitable  estoppels  must  be 
mutual.     (Colton  v.  Stanford,  82  Cal.  851.) 

45.  Statements  of  mere  matters  of  omnion, 
although  false  or  erroneous,  are  not  sufficient 
grounds  for  an  action  for  damages.  (Noun- 
nan  V.  Sutter  Land  Co.,  81  Cal.  1.) 

46.  Fraudulent  representations,  to  be 
ground  for  setting  aside  a  conveyance,  must 
be  as  to  an  existing  and  material  fact,  or  the 
affirmation  of  a  matter  in  future  as  a  fact, 
and  not  a  mere  oj>inion,  statement  of  inten- 
tion, or  promise  in  good  faith  to  do  an  act  in 
future.  (Lawrence  v.  Gayetty,  78  Cal.  126.) 
Cited  78  Cal  211 ;  81  Cal.  6. 

47.  Upon  a  construction  of  the  contract  in 
question,  held,  that  the  representations  made 
by  the  defendant  to  the  plaintiffs  as  to  the 
nature  of  the  soil  to  be  excavated,  and  the 
number  of  cubic  yards  in  the  levee  which 
they  contracted  to  construct,  were  mere  ex- 
pressions of  opinion  with  reference  to  matters 
ec^ually  within  the  power  of  both  of  the  par- 
ties to  ascertain  ana  determine,  and  were  not 
regarded  as  material  or  relied  on  by  the  plain- 
tins.     (Nounnan  v.  Sutter  Luid  Co.,  81  Cal. 

1.) 

Misrepresentations  as  to  mere  matters  of 
opinion.  See  Landlord  and  Tenant,  260; 
vendor  and  Vendee,  III. 

Representations  as  to  value.  See  Corpora- 
tions, y,  5,  f. 

48.  The  |[eneral  rule,  that  no  matter  what 
representations  are  made  in  reference  to  the 


character  and  value  of  land  by  a  vendor,  If 
the  purchaser  visit  the  property  itself,  prior 
to  tne  sale,  and  makes  a  personid  examina- 
tion of  it  touching  those  repreEentations,  he 
will  be  presumed  to  relVj  not  upon  the  repre- 
sentations, but  upon  nis  own  judgment  in 
makins  the  purchase,  does  not  apply  to  a 
case  where  the  vendor,  bj  artifice,  prevents 
the  investigation  from  being  as  fuu  as  the 
purchaser  desires  to  make  it.  (Wainscott  v. 
Occidental  Building  and  Loan  Asm.,  98  Cal. 
263.) 

49.  An  instruction  that  plaintiff  cannot  re- 
cover in  an  action  for  fraudulent  representa- 
tions accompanying  a  sale  "unless  he  was  de- 
ceived by  the  alleged  representations,  and  if 
the  means  of  knowled^  are  at  hand,  equally 
available  to  both  parties,  and  the  subiect  of 
purchase  is  alike  open  to  their  inspection,  if 
the  purchaser  does  not  avail  himself  of  these 
means  and  opportunities,  he  wiU  not  be  heard 
to  say  that  he  nas  been  deceived,"  is  properly 
modified  by  adding  the  words  "unless  he  was 
induced  by  the  tri^  or  misrepresentations  of 
defendant  not  to  make  such  inspection,"  if 
the  evidence  ia  such  as  to  warrant  the  modifi- 
cation.    (Hanscom  v.  Drullard,  79  Cal.  234  ) 

50.  Misrepresentations  as  to  matters  of  law 
afford  no  ground  of  redress  or  relief  unless 
one  of  two  parties  having  fiduciair  or  confi- 
dential relations,  and  pojBsessing  a  Knowledge 
of  the  law,  thereby  obtain  an  unconscionaUe 
advantage  of  the  other,  who  is  ignorant  and 
had  no  means  of  knowledge  of  the  tmitu  But 
if  the  relations  of  the  parties  are  not  fiduciary, 
and  there  is  no  warranty,  and  means  of 
knowledge  of  the  truth  are  at  hand  and 
equally  available  to  both  parties,  the  injured 
party  must  show  that  he  availed  himself  of 
such  means  before  he  will  be  heard  to  say 
that  he  was  deceived  by  the  misrepresenta- 
tions of  the  other  party.  (Champion  y. 
Woods,  79  Cal.  17.) 

51.  8.  entered  into  an  anransement  with 
B.,  F.,  and  W.  to  purchase,  on  their  joint  ac- 
count, a  tract  of  land  at  a  price  not  to  exceed 
thirty-four  thousand  dollars,  with  a  mutual 
understanding  that  8.  should  consummate 
the  purchase  for  the  least  price  for  which  the 
land  could  be  bought/  S.  completed  the  pur- 
chase for  the  sum  of  thirty  thousand  dollars, 
but  represented  to  his  associatef  that  the 
price  was  thirty-four  thousand  dollars^  and 
received  from  each  of  them  his  proportion  of 
that  sum.  Held,  that  the  false  representation 
of  S.  was  a  fraud  upon  his  associates,  and  that 
he  is  liable  to  them  for  the  excess  of  purchase 
money  received  from  them,  with  interest* 
(Bhea  v.  Surryhne,  39  Cal.  579.) 

See  post,  75. 

52.  Person  is  conclusively  presumed  to 
know  state  of  his  own  title  to  real  property 
in  dealing  with  a  stranger.  No  misrepresen- 
tation, therefore,  by  the  latter  on  thia  subject 
can  have  the  effect  of  misleading.  (Robins 
V.  Hope,  57  Cal.  493.) 

53.  An  action  for  obtaining  property  by 
false  and  fraudulent  representauons  cannot 
be  sustained,  where  it  apx)ear8  on  the  face  of 
the  complaint  that  the  alleged  representa- 
tions were  made  some  months  after  the  prop- 
erty was  obtained  by  the  defendants ;  so  neld. 
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wlioie  the  oomi>Iaint  alle^^ed  that  the  defend- 
ant in  March,  1850.  obtained  of  the  plaintiff 
two  thousand  tliiee  nondred  dollars  by  means 
of  false  and  fraudulent  representations  con- 
tained in  an  instrument  executed  by  the  de- 
fendimt  in  October,  I860,  (Snow  y.  Halstead. 
1  Gal.  359.) 

Misrepresentation  as  to  character  of  animal. 
See  Animals,  32,  et  seq. 

Misrepresentations  of  vendor  where  vendee 
has  means  of  knowledge,  effect  of«  See 
Vendor  and  Vendee,  III. 

Misrepresentations  as  to  ownership,  refusal 
to  surrender  premises.  See  Landlord  and 
Tenant,  805. 

7.  PremiMB  Without  intont  to  Porform;  Broach  of 
Contract;  Broach  of  ConHdonco, 

64«  A  promise  made  without  any  intention 
of  performins  it  is  fraudulent.  (Hays  v. 
Gloster,  88  Gal.  560.) 

55.  A  promise  made  without  any  intention 
of  performing  it  is  a  fraud ;  and  if,  by  means  of 
it,  a  purtjT  has  been  induced  to  alter  his  posi- 
tion to  ms  injury,  it  is  ground  for  relief  in 
equity.  Instance  of  application  of  rule.  (New- 
man V.  Smith,  77  Gal.  22.) 

Gited  88  Gal.  565. 

56.  Where,  by  means  of  a  parol  promise 
made  without  any  intention  of  performing  it, 
a  party  obtains  an  absolute  deed  without 
consideration,  it  is  a  case  of  actual  fraud. 
(Brison  v.  Bnson,  75  Gal.  525.) 

Gited  77  Gal.  26;  86  Gal.  478. 

57.  Gom^laint  which  alleges  the  making  of 
promises  with  a  present  intention  at  the  time 
of  making  them  not  to  perform,  and  that 
plaintiff  relied  upon  them  and  was  induced 
by  them  to  make  a  conveyance,  states  a  cause 
of  action  for  setting  it  aside.  (Lawrence  v. 
Gayetty,  78Gal.  126.) 

68.  If,  by  means  of  a  parol  promise  to  re- 
eonvey,  a  party  obtains  an  absolute  deed, 
without  consideration,  from  one  to  whom  he 
stands  in  a  fiduciary  relation,  the  violation  of 
the  promise  is  constructive  fraud,  although, 
at  the  time  it  was  made,  there  was  no  inten- 
tion not  to  perform.  ( Alanis  v.  Gasenave,  91 
Gal.  41 ;  Brison  v.  Brison,  75  Gal.  525,  cited 
77  Gal.  128,  79  Gal.  529,  80  Gal.  435,  87  Gal. 
566,  88  Gal.  477,  565,  90  Gal.  581,  91  Gal.  46.) 

60.  A  fraudulent  promise  made  by  the 
maker  of  a  promissory  note  to  the  payee,  by 
which  tiie  maker  sets  possession  of  the  note, 
and  retoins  it  untu  it  is  barred  by  the  statute 
of  limitations,  is  actionable,  under  sections 
1700  and  1710  of  the  Givil  Gode.  (Gockrill  v. 
HaU,  66  Gal.  826.) 

60.  Where  one  reposes  special  confidence  in 
another  in  negotiatmg  a  sale  of  property,  and 
the  other  seelu  this  confidence,  and  then  be- 
trays it  to  the  damage  of  the  one  by  whom  he 
was  trusted,  he  becomes  liable  for  the  loss 
sustained  thereby.  (Hunsaker  v.  Stuigis,  29 
Gal.  142.) 

61.  If  m  person  enters  into  a  contract  with 
another,  between  whom  and  himself  no  rela- 
tion of  especial  trust  or  confidence  exists,  and 
it  is  reduced  to  writing  bv  such  other  person, 
and  the  means  of  a  knowledge  of  the  terms  of 
the  writing  axe  equally  open  to  both,  and  he 


signs  it  without  reading  or  havine  it  read  by 
some  one  for  him,  he  cannot  avoid  a  liability 
created  by  the  writing,  even  if  its  terms  differ 
from  the  contract  as  agreed  on  verbally.  The 
fact  that  he  is  illiterate  does  not  change  the 
rule.  (Hawkins  v.  Hawkins,  50  Gal.  558. ) 
Gited  70  Gal.  623  j  75  Gal.  518;  92  Gal,  181; 
distinguished  77  Gal.  597 ;  88  Gal.  213. 

Undue  influence.    See  ante,  I,  4. 

H.  Eireet  of  om  Contraet  or  Transaction. 

62.  There  is  no  particular  sanctity  about 
sealed  instrument  which  will  estop  party 
from  allegine  fraud  in  the  execution  or  in  the 
obtaining  of  it ;  on  the  contrary,  fraud  is  a 
legitimate  defense  at  all  times  and  in  allpro- 
ceedings,  at  least  under  our  system.  (Hop- 
kins V.  Beaid,  6  Gal.  664.) 

63.  Fraud  renders  anv  transaction  void  at 
election  of  party  defrauded;  but  Uie  party  by 
whom  the  fraud  is  perpetrated  has  not  that 
election.    (Elliott  v.  Wohlfrom,  55  Gal.  384.) 

64.  If  instrument  be  void  for  actual  fraud 
ab  initio,  it  is  void  for  every  purpose  of  pro- 
tection to  the  fraudulent  actor,  and  will  not 
be  allowed  to  stand  as  security  for  advances 
made.  (Goodwin  v.  Hammond,  13  Gal.  168.) 
Gited  23  Gal.  236;  66  Gal.  177;  75  Gal.  350;  16 

Or.  15. 

65.  Where  party  knowingly  misrepresents 
material  facts  the  law  will  not  permit  him  to 
derive  any  benefit  from  the  transaction.  (Al- 
vares  v.  Brannan,  7  Gal.  503.) 

66.  When  one  of  two  innocent  parties  must 
suffer  loss  by  fraudulent  act  of  third,  he  who 
enables  such  third  party  to  occasion  the  loss 
must  bear  it.  (Poorman  v.  MUls,  80  GaL 
345.) 

Distinguished  13  Nev.  397. 

67.  Where  a  grantor  who  is  mentally  oom- 

Setent  is  induced  to  execute  and  deuver  m 
eed  through  the  fraudulent  devices  of  the 
grantee  the  conveyance  is  not  void,  but 
merely  voidable,  and  vests  the  title  in  the 
grantee,  sublect  to  be  divested  by  a  rescission 
of  the  sale;  but  a  subsequent  conveyance  bv 
the  grantee  to  a  bona  fide  purchaser  for  a  val- 
uable consideration  and  without  notice  passes 
the  title  freed  from  any  of  the  equities  be- 
tween the  original  parties.  (Fish  v.  Benson, 
71  Gal.  428.) 

Inadequacy  of  price  as  notice  of.  See  Bona 
Fide  Purchasers,  13 ;  Notice,  3. 

Bona  fide  holder,  how  affected.  See  Bonds, 
41. 

Bona  fide  purchaser  from  fraudulent  ven- 
dee.   See  Bona  Fide  Purchasers,  8. 

Bona  fide  holders  of  note,  how  affected  by. 
See  Bills  and  Notes,  XYII,  3. 

68.  R.,  being  in  possession  of  land  under  a 
state  patent,  mortgaged  the  same,  but  after- 
wards delivered  possession  to  his  son,  who, 
after  the  commencement  of  an  action  to  fore- 
close (to  which  he  was  not  made  a  party), 
abandoned  the  possession  to  the  defendant, 
who  proceeded  to  enter  the  land  under  the 
homestead  laws  of  the  United  States.  Held, 
courts  would  cease  to  be  courts  of  justice  if 
such  proceedings  were  countenanced.  The 
defendant  is  not  en  titled  to  withhold  the  pos^ 
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aeanon  from  the  plrintlff,  (Keller  ▼•  Beny, 
62  Gal.  488.) 

Partiee  to  fraud,  riffhts  of.   Seepost,  IV,  3. 

Will,  effect  of  fraud  on.    See  Wills,  VIL  4. 

Wills,  effect  of  undue  influence.  See  Wills, 
VII,  4. 

Affidavit,  false  statement  in,  effect  of.  See 
Swamp  ana  Overflowed  Lands,  109. 

Equitable  fraud  as  ground  of  enforcing  parol 
contract.  See  Speciflc  Performance,  97,  et  seq. 

Agreement  to  share  profits  of*  See  Con- 
tracts, 193,  et  seq. 

Fraudulent  deed  cannot  be  validated.  See 
Constitutional  Law,  380. 

Rescission  of  contract  for  fraud.  See  Re- 
scission of  Contracts,  III,  3. 

Undue  influence,  rescission  for.  See  Re- 
scission of  C<HitractB,  III,  4* 

in.  Waiver  et; 

60.  On  a  bill  for  speciflc  performance  de- 
fendant alleffed  fraud  in  the  contract  sued 
upon,  but  admitted  payment  of  the  consid- 
eration money  under  protest  affirming  the 
fraud.  Held,  that  the  receipt  of  payment 
was  no  waiver  of  the  defense,  and  tnat  de- 
fendant was  not  estopped  from  showing  the 
fraud,  and  that  it  was  error  in  the  court  not 
so  to  instruct  the  jury  when  requested.  ( Rua- 
sel  V.  Amador,  3  Cal.  400.) 

70.  One  who  contracts  to  do  certain  work  at 
a  apedfled  price,  by  continuing  to  perform 
the  contract  at  the  contract  pnce  after  dis 
covering  the  falsity  of  certain  representations 
made  to  him  as  to  the  amount  and  kind  of 
the  work,  thereby  waives  the  fraud,  and  can- 
not afterwards  hold  his  employer  liable  in 
damages  for  the  fraudulent  representations. 
(Nounnan  v.  Sutter  Land  Co.,  81  Cal.  1.) 

71.  Where  the  purchaser  of  the  stock,  upon 
the  day  of  his  alleged  discovery  of  the  facts 
constituting  the  fraud  of  the  vendor  in  induc- 
ing the  purchase,  voted,  in  a  stockholders' 
meeting,  for  the  levy  of  an  assessment  upon 
the  capital  stock,  ana  subsequent  to  that  day 
attended  another  stockholders'  meeting,  and 
afterwards  paid  the  assessment  upon  his  stock 
without  objection,  such  action  is,  in  effect,  an 
affirmance  and  ratiflcation  of  the  contract 
after  full  knowledge  of  the  fraud.  (Marten  v. 
Paul  &.  Bums  Wine  Co.,  99  Cal.  355.) 

Affirmance  of  contract,  effect  on  right  of 
action.    See  post,  76. 

IT*  Aetion  for* 
/.  Right  of;  Lach%%» 

Cause  of  action  arising  from  is  not  assign- 
able.   See  Bankruptcy  and  Insolvency,  314. 

Nature  of  action  for  deceit.  See  Vendor 
and  Vendee,  41. 

Action  is  ex  delicto  when*  See  Mines  and 
Mining,  443. 

72.  Action  lies  for  false  and  fraudulent 
representation  whereby  another  has  suffered 
damage.   ( Marshall  v.  Buchanan,  35  Cal .  264. ) 

73.  If  a  debtor,  in  anticipation  of  a  judg- 
ment against  him,  fraudulently  conveys  his 
property  to  another  who  is  privy  to  the  fraud, 
with  tne  intent  to  hinder  and  delay  the 
creditor,  who  thereafter  obtains  judgment 
and  levies  his  execution  on  the  property  in 


the  hands  of  the  fraudulent  mntee,  but  is 
afterwards  induced  to  release  tne  levy  on  the 
false  and  fraudulent  representations  of  tho 
grantor,  and  to  permit  nis  judgment  to  be- 
come barred  by  tne  statute  of  limitations,  by 
reason  of  similar  false  representations  by  the 
judgment  debtor,  to  the  effect  that  he  has  no 
property  and  is  insolvent,  the  creditor,  on 
averring  and  provine  these  facts,  and  that  he 
discovered  the  fraud  but  recently  before  the 
commencement  of  the  action,  is  entitled  to 
relief.  (Marshall  v.  Buchanan,  85  Cal.  264.) 
Cited  6  Dak.  272. 

Action  for,  inexcusable  neglect.  See  Mar- 
riage and  Divorce,  242. 

74.  Where  defendant  sold  a  lot  to  plaintiff, 
by  deed  of  bargain  and  sale,  for  six  tnousand 
dollars,  and  plaintiff,  supposing  himself  to  be 
the  owner  tnereof,  paid  taxes  thereon,  and 
afterwards  discovered  that  his  grantor  had 

Sreviously  conveyed  the  lot,  and  the  court 
nds,  as  a  fact,  uiat  defendant  knew  of  his 
prior  conveyance,  and  that  the  money  was 
fraudulently  obtained,  the  procurement  by 
defendant  of  a  full  title  to  the  lot,  and  a  ten- 
der of  conveyance  of  the  same  to  plaintiff, 
will  not  bar  the  plaintiff's  recovery  of  the 
purchase  money  and  interest.  (Alvares  v. 
Brannan,  7  Cal.  503.) 
ated  7  Cal.  355,  378;  8  Cal.  215. 

75.  If  A  agrees  to  unite  with  B  and  0  in  the 
joint  purchase  of  a  tract  of  land,  each  to 
furnish  one-third  the  price,  and  A  to'conduct 
the  n«;otiations  and  buy  the  land  at  the  least 
possible  price,  and  A  represents  to  them  that 
the  land  costs  six  hundred  and  flfty  dollars 
per  acre  when  it  only  costs  flve  hundred  dol- 
lars per  acre,  and  a  purchase  is  made  at  the 
former  sum,  and  A  pockets  the  difference  be- 
tween the  two  prices,  B  and  C  are  entitled  to 
recover  from  A  the  full  sum  they  paid  beyond 
what  they  would  have  paid  at  flve  hundred 
dollars  per  acre.   (King  v.  Wise,  43  Cal.  628.) 

See  ante,  51. 

76.  Before  bringing  an  action  to  recover 
such  difference,  B  and  C  need  not  offer  to  re- 
scind the  contract  of  purchase,  and  an  affirm- 
ance of  the  contract  by  them,  after  they  dis- 
cover the  fraud  practiced  on  them  by  A,  does 
not  destroy  their  ri^ht  of  action  for  the  dam- 
age sustained.     (King  v.  Wise,  43  Cal.  628. > 

2.  ReliBf  in  Equity. 

77.  If  the  title  to  property  has  been  ac- 
quired throuffh  fraud  equity  will  grant  relief 
by  undoing  wnat  has  been  done  and  placing 
the  title  where  it  was  before.  (Qorhun  v. 
Gilson,  28  Cal.  479. ) 

78.  Fraud  in  use  of  instrument  is  as  much 
ground  for  interposition  of  equity  as  fraud  in 
its  creation.  (Pierce  v.  Booinson,  13  CaU 
116.) 

79.  Equity  will  interfere  to  prevent  fraudu- 
lent use  of  pai)er  for  a  purpose  not  contem- 
plated at  the  time  it  was  made,  even  where 
tiiere  was  no  mistake  or  fraud  in  its  execu- 
tion.   (Murray  v.  Dake.  46  Cal.  644. ) 

Cited  49  Cal.  100;  59  Cal.  639;  75  Cal.  531;  88 
Cal.  565. 

80.  Fraudulent  representations  as  to  a  ma- 
terial matter,  by  which  a  party  was  induced 
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to  enter  into  a  contract  to  his  damage,  is 
ground  for  an  action  at  law  or  relief  in 
equity,  notwithstanding  that  the  contract 
was  in  writing  and  the  representations  were 
verbal.     (Newman  y.  Smith,  77  Cal.  22.) 

81.  In  all  cases  where,  by  accident,  or  mis- 
take, or  fraad,  or  otherwise^  a  party  has  an 
unfair  advantage,  in  proceedings  in  a  court  of 
law,  whidi  must  make  that  court  an  instru- 
ment of  injustice,  and  it  is  therefore  against 
conscience  that  he  should  use  that  adyantage, 
equity  will  interfere  and  restrain  him  from 
using  the  advantage  improperly  gained. 
(Dunlap  V.  Steere,  92  Cal.  344.) 

82.  £<^uity  has  jurisdiction  of  action  brought 
to  set  aside  deed  alleged  to  have  been  fraudu- 
lently executed  many  years  before  the  oom- 
mencement  of  the  action,  and  to  charve  the 
grantees  therein  as  trustees  of  the  land  con- 
veyed, notwithstanding  the  complaint  alleges 
that  the  deed  was  executed  without  consider- 
ation. In  such  a  case  the  remedy  by  eject- 
ment is  not  adequate.  (Duff  v.  Duff,  71  Gal. 
513.) 

Influence  of  spgitual  adviser.  See  ante, 
SI,  at  sea. 

Cancellation  for  fraud.    See  Equity,  43,  44. 

Equity  will  not  relieye  party  guilty  of.  See 
Executions,  186. 

Relief  against  judgments  for  fraud.  See 
Judgment^  XYI. 

Beformation  for.  See  Beformation  of  Con- 
tracts, 36,  et  seq. 

Decree  in  equity  where  fraud  ignored.  See 
Equity,  119. 

3.  Parti—  to  Fraud,  Rights  of. 

88.  Action  founded  upon  fraud  cannot  be 
maintained  by  party  to  the  fraud.  (Depuy 
▼.  Williams,  26  Cal.  309.) 

84.  A  partv  who  comes  into  court  with 
fraud  upon  nis  lips  cannot  obtain  relief. 
(Gregory  ▼.  Haworth,  25  Cal.  668.) 

Cited  84  Cal.  90;  92  (3al.  72. 

85.  Courts  win  not  allow  trust  to  be  proven 
by  party  to  fraud  if  the  trust  was  created  for 
a  fraudulent  purpose ;  but,  before  it  will  deny 
relief  upon  that  ground,  there  should  be  proof 
that  some  one  was  to  be  defrauded.  ( Aianis 
V.  Casenave,  91  Cal.  41.) 

86.  (}ourt  will  not  enforce  executory  con- 
tract founded  on  mutual  turpitude  of  the 
parties,  and  if  the  contract  has  been  exe- 
cuted, it  will  not  sdd  either  party  to  escape 
ita  consequences.  (Ager  v.  Duncan,  50  Cal. 
325.) 

87.  If  action  is  commenced  on  note  ^ven 
and  received  with  intent  to  defraud  creditors, 
as  soon  as  the  fraud  is  made  to  appear  the 
court  will  refuse  to  enforce  payment,  and  will 
leave  the  parties  as  they  were,  no  matter 
which  party  first  exposes  the  fraud.  (Ager 
V.  Duncan,  50  Cal.  325.) 

Cited  12  Nev.  214. 

88.  When  one  of  several  persons  who  have 
eonspired  fraudulently  to  ootain  the  title  to 
corporate  property  grants  the  legal  title  to 
another,  through  whom  it  passes  to  the  cor- 
poration, the  other  conspirators  cannot  suc- 
cessfully stop  the  flow  of  the  legal  title  to  the 
corporation  by  the   assertion   of  equitable 


claims  founded  upon  their  own  fraud  and 
upon  the  agreement  of  the  {[rantor  to  hold 
the  title  for  their  benefit,  m  fraud  of  the 
rights  of  the  corporation.  (Pekin  etc.  Co.  v. 
Kennedy,  81  Cal.  356.) 

89.  If  A  represents  to  B  that  he  has  ob- 
tained from  the  owner  the  privilege  of  buy- 
ing a  tract  of  land  at  a  given  sum,  and  wishes 
B  to  join  with  him  in  the  purchase  of  that 
sum,  and  induces  B  to  thus  join  him,  when  in 
fact  A  has  the  right  to  purchase  at  a  much 
less  sum,  and  A  procures  B's  note  and  mort- 
ga^^e  for  the  difference  between  the  real  sum 
paid  and  the  sum  as  represented  to  B  tibat  he 
had  paid,  the  transaction  is  a  fraud  on  B,  and 
a  court  of  equity  will  not  grant  A  any  relief 
on  the  note  and  mortgage  he  thus  obtained. 
(Barry  v.  Bennett,  45  Cal.  80.) 

90.  Two  persons  may  concur  in  an  illegal 
act  without  being  deemed  to  be  in  pari 
delicto ;  and,  where  but  one  of  them  is  guilty 
of  fraud,  he  cannot  take  advantage  of  his 
own  wrong  or  avail  himself  of  his  own  fraud 
as  a  defense  against  the  other  person.  (Yic- 
toreno  v.  Corea,  92  Cal.  69.) 

4.  Damago,  Moco—ity  of,  to  Right  of  Action. 

91.  Recovery  cannot  be  had  for  false  repre- 
sentation without  proof  of  damage.  (Mor- 
rison V.  Lods,  39  Cal.  381.) 

92.  Fraud  without  damage  furnishes  no 
ground  of  action  or  defense.  (Holton  v. 
Noble,  83  Cal.  7.) 

93.  No  person  can  complain  in  equity  of 
fraudulent  practices  of  another,  unless  he  has 
been  injured  by  such  practices.  (Patterson 
V.  Donner«  48  Cal.  369.) 

5.  Pieadiiig, 

Pleading.  See  Agency,  IV,  4;  Elections, 
158  r  Irrigation  Districts,  22,  et  seq;  Judg- 
ments, 623,  et  seq ;  Trover,  24. 

94.  Fraud  must  be  alleged  whenever  it  con- 
stitutes an  element  of  a  cause  of  action  or  of 
a  defense  which  is  of  an  affirmative  nature, 
and  invoked  as  conferrins  a  right  against  the 
opposite  party.    (Wetheny  v.  Straus,  93  Cal. 

Cited  96  Cal.  667. 

How  pleaded  in  answer.  See  Vendor  and 
Vendee,  42,  et  seq. 

95.  In  pleading  fraud  it  is  not  sufficient  to 
allege  it  in  general  terms,  but  the  facts  consti- 
tuting it  must  be  stated.  (Albertoli  v.  Bran- 
ham.  80  Cal.  631,  cited  87  Cal.  403 ;  Meeker 
V.  Harris,  19  Cal.  278:  Oakland  v.  Carpen- 
tier,  21  Cal.  642,  cited  59  Cal.  562,  80  Cal. 
633 ;  Castle  v.  Bader,  23  Cal.  75,  cited  59  Cal. 
562,  80  Cal.  633,  82  Cal.  321,  5  Or.  333;  Kent 
V.  Snyder,  30  (jal.  666,  cited  39  Cal.  125:  70 
Cal.  281,  82  Cal.  321,  5  Or.  333,  9  Uteh,  307 ; 
Oroville  etc.  R.  R.  Co.  v.  Plumas  County,  37 
Cal.  354,  cited  3  Utah,  324 ;  Capuro  v.  Builders' 
Ins.  Co.,  39  Cal.  123,  cited  78  Cal.  131,  225,  81 
Cal.  159,  7  Col.  71,  3  Utah,  824;  Golson  v. 
Dunlap,  73  Cal.  157,  cited  79  Cal.  529, 9  Mont. 
253  J  Ck>8grove  v.  Fisk,  90  Cal.  75 ;  Sacramento 
Savings  Bank  v.  Hynes,  50  Cal.  195,  cited  81 
ChI.  159;  Gray  v.  (Jalpin,  98  Cal.  633.) 

96.  An  allegation  of  fraud  in  general  terms 
presents  no  issuable  fact.    Facts  constituting 


i8a4 


FBAUDi  IT,  S» 


Irand  most  be  pleaded  with  particiilarity 
both  in  d^il  and  m  criminal  cases.    (People 
T.  McKenna,  81  Cal.  168.) 
Cited  91  Cal.  468. 

97.  An  allegation  of  fraud  is  not  sofficient 
unless  the  facts  alleged  are  sufficient  to  con- 
stitute a  fraudulent  Dreach  of  duty.  (Apple- 
garth  Y.  McQuiddy,  77  Cal.  408.) 

98.  When  a  cause  of  action  to  ^uiet  title  de- 
pends upon  the  proof  of  a  fraud  in  connection 
with  a  probate  sale  the  facts  constituting  the 
fraud  must  be  averred  in  the  complaint,  else 
they  cannot  be  proved.  (Burris  v.  AdamSy  96 
Cal.  664.) 

99.  An  answer  seeking  to  avoid  a  contract 
sued  on  bv  reason  of  fraudulent  misrepresen- 
tations of  the  plaintiff  in  procuring  it  must 
state  in  what  the  misrepresentations  con- 
sisted, and  they  must  be  of  the  matters  of 
fact  of  which  defendant  was  imorant,  and 
not  of  law.  (People  ex  rel.  C.  F.  B.  B.  Co. 
V.  Supervisors  of  San  Francisco,  27  Cal.  665.) 

Must  be  specially  pleaded.  See  Public 
Lands,  798,  et  seq. 

Qeneral  idl^^tions  of.  See  Fraudulent 
Conveyances,  214,  et  seq. 

Discovered  after  suit  brought,  amendment. 
See  Pleading  and  Practice,  ^2. 

100.  While  the  facts  constitutinp;  the  fraud 
complained  of  must  be  pleaded  it  is  sufficient 
to  set  them  forth  in  ordinary  and  concise  Ian* 
guage.    (Woodroof  v.  Howes,  88  Cal.  184.) 

101.  The  rule  that  acts  of  fraud  must  be 
specifically  set  out  does  not  require  or  justifv 
a  minute  detail  of  all  conversations  by  which 
ihe  fraudulent  representations  are  proven, 
but  it  is  sufficient  to  aver  the  fraud  in  sub- 
stance and  legal  effect  as  proven,  and  when  so 
averred,  corroborative  statements  may  be 
shown.    (Hick  v.  Thomas,  90  Cal.  289.) 

102.  A  fraudulent  intent  is  one  of  the  facts 
constituting  actual  fraud,  and  must  be  al- 
leged. The  mere  failure  to  perform  an  agree- 
ment made  in  good  faith  is  not  of  itself  fraud. 
(Feeney  v.  Howard,  79  Cal.  626.) 

C^ted  9  Mont.  263. 

103.  A  fraudulent  intent  is  one  of  the  facts 
constituting  actual  fraud,  and  must  be  alleged. 
But  it  is  sufficient  to  allege  it  in  tenns. 
(Woodroof  V.  Howes,  88  Cal.  184.) 

104.  Where  character  or  capacity  in  which 
party  is  alleged  to  have  acted  is  essential  to 
the  charge  of  fraud,  that  character  or  capac- 
ity must  be  averrea  in  direct  and  x>ositive 
terms,  or  the  charge  must  fall.  (Porter  v. 
Hermann,  8  Cal.  619.) 

106.  Where  complaint  alleged  that  plaintiff 
was  "satisfied"  that  the  defendant  procured 
certain  property  through  fraud,  but  there 
were  no  other  allegations  in  the  complaint 
showing  fraud,  held,  that  the  issue  tendered 
was  immaterial,  it  not  presenting  a  point 
upon  which  the  cause  could  be  decided  on  its 
merits.     (Snow  v.  Halstead,  1  Cal.  869.) 

106.  A  general  allegation  that  one  person 
has  almost  unlimitea  confidence  in  another, 
and  that  the  latter  has  great  influence  over 
the  former,  does  not  state  a  confidential  or 
fiduciary  relationship.  (Bobins  v.  Hope,  67 
Cal.  493.) 


107.  In  order  to  make  a  case  of  oonstroei- 

ive  fraud,  arising  out  of  the  violation  of  a 
fiduciary  relation,  the  plaintiff  must  allege 
the  existence  of  such  relation.  (Feeney  v. 
Howard,  79  Cal.  626.) 

108.  A  complaint  in  an  action  to  set  aside 
conveyances  of  real  estate  on  the  ground  of 
fraud  in  their  procurement  is  not  subject  to 
the  obiections  that  the  facts  constituting  the 
alleged  fraud  are  not  specifically  set  out, 
where  the  complaint  avers  a  genenu  fiduciary 
relation  between  the  parties:  that  the  plain- 
tiff reposed  in  the  principal  defendant  un- 
limited confidence,  and  was  entirely  under  his 
control,  being  herself  isnorant  and  unac- 
quainted with  business ;  that  be  proposed  the 
conveyances  to  enable  mm  more  conveniently 
to  manage  her  business,  and  promised  to  hold 
and  manage  it  for  her.  and  to  reconvey  upon 
request,  intending  at  the  time  not  to  perform 
his  promise,  but  to  induce  her  to  put  the 
propertv  in  his  hands,  that  he  might  cheat 
and  defraud  her,  and  that  she  was  induced 
by  his  representations  and  promises  to  make 
the  conveyances.  (Alanis  v.  Casenave.  91 
Cal.  41.) 

109.  The  complaint,  in  an  action  to  set 
aside  a  conveyance  of  land  and  a  bill  of  sale 
of  personal  property,  which  shows  that  the 
vendor  was  an  old,  sick,  weak-minded,  foolish 
woman,  without  advisers  or 'friends,  and  that 
the  property  was  obtained  at  a  grossly  inade- 
quate price,  under  circumstances  sbowins 
great  oppression  and  undue  influence  well 
calculated  to  overcome  the  iudgment  and  will 
of  the  vendor,  accompanied  by  unreasonable 
representations  and  tnreats,  states  a  cause  of 
action.    (Hick  v.  Thomas,  90  Cal.  289.) 

110.  In  an  action  to  set  aside  a  deed  exe- 
cuted by  Jesse  O.  (]k>odwin,  deceased,  to  the 
defendant,  the  allegation  of  the  complaint 
was:  "Said  defendant,  contriving  and  intend- 
ing to  defraud  the  said  Jesse  O.  Goodwin  of  his 
said  property,  attempted  to,  and  did,  without 
just  cause,  prejudice  the  mind  of  the  said 
Jesse  O.  GkxKiwm  a^^ainst  his  relatives,  and 
especially  the  plaintiff,  and  l^  means  of  false 
representations  and  improper  and  undue  in- 
fluence, aided  by  the  weakness  of  understand- 
ing of  the  said  Jesse  O.  Croodwin.  did  prevail 
upon  him  to  execute,  acknowledge,  and  de- 
liver the  above-mentioned  convevance  with- 
out any  good,  valuable,  or  lawful  considera- 
tion whatever."  Held,  the  complaint  is 
insufficient.  £ven  if  it  is  admitted  that 
"undue  influence"  is  an  ultimate  fact  to  be 
pleaded  in  hsec  verbis,  it  is  not  alle^  that 
the  execution  of  the  conveyance  was  induced 
solely  by  such  influence.  IS^or  is  the  all^a- 
tion  sufficient  as  an  allegation  of  fraud,  be- 
cause the  facts  constituting  fraud  are  not 
stated.  ((]k>odwin  v.  (jood^on,  69  Cal.  660. ) 
Cited  66  Cal.  490. 

111.  The  action  was  brought  to  have  the 
defendant  declared  a  trustee  for  the  plaintiff 
of  absdance  alleged  to  be  due  on  a  certain 
promissory  note.  The  note  was  executed  by 
the  defenduit  to  the  plaintiff,  and  was  sur- 
rendered by  her  uix>n  the  payment  by  the  de- 
fendant of  an  amount  less  than  that  appar- 
ently due  thereon.  The  complaint  alleged 
that  the  plaintiff  was  induced  to  surrender 
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the  note  by  reason  of  certain  fraudulent  repre- 
aentationa  of  the  defendant  as  to  the  amount 
due,  but  failed  to  allege  that  she  was  misled 
thereby.  Held,  that  Uie  complaint  was  in- 
sufficient. (Estep  Y.  Armstrong,  69  Cal. 
636.) 

112.  II  an  action  is  brought  for  damages  for 
fraud  in  procuring  a  release  of  a  first  contract 
of  sale,  and  in  indorsing  a  new  contract  for 
other  property,  it  is  necessary  to  allege  the 
Talue  of  the  substituted  property,  as  well  as 
that  of  the  property  first  agreed  to  be  sold, 
in  order  to  show  that  any  damage  has  accrued 
from  the  fraud.  If  the  action  is  for  damages 
for  breach  of  the  first  contract,  and  not  for 
the  fraud,  the  fraud  should  not  be  alleged  by 
way  of  anticipation  of  an  expected  defense. 
In  any  yiew  of  the  cause  of  action,  if  the  com- 
plaint avers  a  rescission  of  the  second  con- 
tract for  fraud,  it  must  show  damage  from 
the  fraud  to  justify  the  rescission,  and  must 
aver  the  value  of  the  substituted  property. 
(Marriner  v.  Dennison,  78  Cal.  202.) 

113.  Complaint  alleging  that  the  owner  of 
property  executed  power  of  attorney  to  an- 
other, authorising  the  latter  to  convey,  and 
imnoieiaiately  after  departed  the  state,  that  the 
agent  conveyed  the  lands  without  considera- 
tion, and  further  alleging  conveyances  among 
the  grantees,  and  that  said  grantees  had  full 
notice  that  the  owner  died,  and  that  plain- 
tiffs, his  heirs,  had  no  knowledge  until  on  in- 
timation from  a  sister  of  one  of  the  defend- 
ants, is  sufficient  tc  show  that  the  proi>erty 
in  question  had  been  fraudulently  ac(iuirea 
by  tne  defendants,  and  that  the  plaintiffs' 
right  of  action  had  not  been  lost  by  laches  or 
d^y.     (Duff  V.  Duff,  71  Cal.  613.) 

114.  A  case  where  it  was  held  the  answer 
sufficiently  presented  the  question  of  fraud. 
(Lamott  V.  Sutler,  18  Cal.  St.) 

116.  The  pleading  aUegins  the  discovery  of 
the  fraud  should  state  the  ultimate  facts,  and 
not  the  probative  facts  or  conclusions  of  law. 
But  what  are  ultimate  facts  and  what  conclu- 
sions of  law  are  often  mixed  and  uncertain 
questions,  and  the  same  averment  may  be  of 
a  fact  or  of  a  conclusion  of  law,  aocoroinff  to 


the  context.  Averments  complained  o: 
conclusions  of  law  may  appear  from  the  con- 
text to  be  sufficient  as  statements  of  fact. 
(Lataillade  v.  Orefia,  91  Cal.  666.) 

116.  A. complaint  setting  forth  facts  show- 
ing confidential  relations  between  the  plain- 
tiff and  the  defendant,  and  the  reliance  of 
the  plaintiff  upon  the  wrongful  and  fraudu- 
lent representations  of  the  defendant  set 
forth,  whereby  the  defendant  concealed  from 
the  plaintiff  his  interest  in  the  property 
in  respect  to  which  the  accounting  is  sought, 
and  averring  that  the  plaintiff  had  no  means 
of  ascertaining  the  falsity  of  the  defendant's 
statf^ments  and  representations  until  a  time 
specified,  when  such  confidential  relations 
ceased,  and  that  the  plaintiff  then  first 
learned  from  others  the  facts  in  regard  to 
his  interest,  and  stating  the  particulars  of 
the  discovery  then,  made,  sufficiently  states 
the  ultimate  facts  as  to  the  discovery. 
(LataOlade  v.  Orefia,  91  Cal.  666.) 

117.  When  the  cause  of  action  stated  in  the 
eomplaint  is  for  relief  on  the  ground  of  fraudi 


and  is  stated  to  have  accrued  more  than  three 
years  before  the  commencement  of  the  ac- 
tion, the  complaint  should  also  aver  that  the 
acts  constituting  the  fraud  had  been  dis- 
covered within  three  years;  but  if  the  repli- 
cation contains  this  averment,  and  this  issue 
is  tried  without  objection,  the  irregularity  in 
the  manner  of  presenting  the  issue  will  be 
disregarded.  (Boyd  v.  Blankman,  29  Cal. 
19.) 

118.  In  an  action  to  set  aside  a  deed  of  real 
estate  on  the  ground  of  fraud,  where  a  de- 
murrer had  been  interposed  to  the  com- 
plaint the  allegation  quoted  in  the  opinion  is 
a  sufficient  allegation  that  the  plaintiff  did 
not  discover  the  facts  constituting  the  fraud 
until  wiUiin  three  years  next  preceding  the 
commencement  of  the  action.  (Moore  v. 
Moore.  66  Cal.  89.) 

Cited  71  Cal.  630. 

119.  Plaintiff,  who  seeks  to  avoid  contract 
pleaded  by  defendant  on  account  of  undue 
influence  and  unfair  advanta^  taken  of 
weakness  of  mind,  is  not  required  to  plead 
such  matter  of  avoidance  in  order  to  prove 
the  same ;  and  an  instruction  upon  that  sub- 
ject, if  based  upon  evidence  sufficient  to  war- 
rant it,  is  not  outside  of  the  issues.  (Bankin 
V.  Sisters  of  Mercy,  82  Cal.  88.) 

Allegations  as  to  damages.    See  post,  164. 

120.  In  an  action  to  set  aside  a  deed  for  un- 
soundness of  mind  of  the  grantor  and  undue 
influence  idleged  to  have  Been  exerted  over 
him  by  the  defendant,  an  objection  that  the 
complaint  does  not  x>ositivelv  allege  that  he 
executed  the  deed  to  the  defendant  must  be 
raised  by  demurrer,  or  it  will  be  disregarded 
as  a  defect  not  affecting  the  substantial  riehts 
of  the  parties,  if  there  is  an  attempt  to  allege 
it,  and  the  court  flnds  as  a  fact  that  the  deed 
was  executed  by  the  grantor  to  the  defendant. 
(Maggini  v.  Pesioni,  76  Cal.  B31.) 

Pleading  sufficiency,  objection  when  to  be 
taken.    See  Appeals,  2339. 

121.  The  fact  that  the  verdict  was  against 
the  party  alleging  the  fraud  in  general  terms 
is  not  ground  for  denying  him,  on  appeal,  the 
beneflt  of  the  waiver  dv  the  prevailins  nartv 
of  the  insufficiency  of  tne  allegationa  of  naud. 
(Sukeforth  v.  Lord,  87  Cal.  399.) 

•  122.  A  failure  to  demur  to  the  answer  or 
object  to  the  evidence  of  the  fraud  is  a  waiver 
of  the  objection  that  the  fraud  is  generally 
alleged.    (Sukeforth  v.  Lord,  87  Cal.  399.) 

123.  Where  an  answer  contains  onlv  a  gen- 
eral all^ation  of  fraud,  and  the  trial  of  the 
issue  of  mud  thus  presented  proceeded  to  its 
conclusion  without  objection  by  plaintiff  as 
to  its  sufficiency,  or  objection  to  evidence,  on 
that  grohnd,  onered  by  defendant  in  support 
of  the  issue  of  fraud ;  under  these  circum- 
stances an  objection  to  the  answer,  that  it 
does  not  contain  a  statement  of  the  particular 
facts  and  circumstances  constituting  the  al- 
leged fraud,  comes  too  late^  and  will  not  be 
considered  on  appeal.  (King  v.  Davis,  34 
Cal.  100.) 
C^ted  37  Cal.  336:  72  Cal.  600:  86  Cal.  223;  87 

Cal.  403,  404;  90  Cal.  431 ;  20  Nev.  68. 

What  evidence  of,  admissible  under  com- 
plaint.   See  Statute  of  limitations,  297. 
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Asfignment,  supplemental  complaint  at- 
tacking. See  Asaignmente  for  the  Benefit  of 
Creditors,  V,  6. 

124.  Participants  in  fraud,  and  all  persona 
claiming  interest  in  property  throu^n  or  by 
means  of  the  transactions  in  question,  may 
be  joined  as  parties  defendant.  (Baynory. 
Mintaer,  67  Cal.  159.) 

126.  Where  seyeral  persona  haye  been 
Jointly  concerned  in  series  of  fraudulent  acts 
they  may  be  united  as  defendants  in  a  suit  to 
annul  the  fraudulent  acts,  although  the  gains 
they  realise  by  such  acts  are  seyeral,  (An- 
drews y.  Pratt,  44  Cal.  S09.) 

Party  plaintiff  in  action  for  deceit.  Bee 
Vendor  and  Vendee,  III. 

7.  SummonBm 

126.  Where  judgment  by  default  is  entered, 
in  an  action  against  a  party,  for  fraudulently 
conyerting  money  of  tne  plaintiff,  the  sum- 
mons must  haye  apprised  the  defendant 
that,  on  Mlure  to  answer,  judgment  would 
be  taken  against  him  for  the  firaud,  a  mere 
notice  in  the  summons  that  a  money  judg- 
ment would  be  taken  will  not  support  a  judg- 
ment for  fraud.  Per  Burnett,  J.  (Porter  t. 
Hermann,  8  Cal.  619.) 

Cited  67  Cal.  398 ;  8  Col.  191 ;  3  Mont.  499. 

127.  Such  a  proceeding  is,  in  its  essential 
character,  a  quasi  criminal  proceeding,  and 
the  defendant  should  be  distinctly  apprised 
of  the  facts  intended  to  be  proyed  against 
him.    (Porter  y.  Hermann,  8  Cal.  619.) 

8,  E¥id9ne9  and  inttruetiotn, 

Eyidence  of.  See  Agency,  IV,  4;  Sales,  X: 
Wills,  vn,  4. 

Parol  eyidence  to  show  in  partition  deed. 
See  Easements,  68. 

Presumption  and  burden  of  proof.  See  In- 
surance^ 12. 

Showing  fraud  by  presumptions.  See  Trusts 
and  Trustees,  169. 

Presumption  of,  from  destruction  of  eyi- 
dence.   See  Eyidence,  II,  1. 

Presumption  against.  See  Insurance,  96, 
et  seq. 

128.  Fraud  cannot  be  presumed,  and  the 
burden  of  proof  is  upon  him  who  alleges  it. 
(Gray  y.  Qalpin,  98  Cal.  633.) 

129.  One  relying  upon  fraud  must  establish 
it.  It  will  neyer  be  presumed.  (Nathan  y. 
Doane,  66  Cal.  348;  Wetherly  t.  Straus,  93 
Cal.  283.) 

180.  It  is  neyer  presumed  that  a  party  has 
committed  a  fraud ;  and  where  fraud  is  al- 
leged for  the  purpose  of  depriying  him  of  a 
right,  it  must  be  clearly  made  out.  (Mc- 
Carthy y.  White,  21  Cal.  496.) 

Burden  of  proof  on  conyevance  from  aged 
mother  to  son.    See  ante,  2u. 

Burden  of  proof  where  influence  by  medium 
oyer  spiritusaist.    See  ante,  33. 

Confidential  relations,  presumption  of  un- 
due influence.    See  ante,  23. 

131.  Fraud  may  be  inferred  from  the  cir- 
cumstances and  condition  of  the  parties  con- 
tracting.    (Belden  y.  Henriques,  8  Cal.  87.) 


182.  Where  fraud  is  chamd  ezpreas  proof 
is  not  required;   it  may  oe  inferred  from 
strong  presumptiye    circumstances.      (Mo- 
Danid  y.  Baca,  2  Cal.  326.) 
Cited  16  Ney.  468. 

133.  Court  will  not  defeat  rights  of  property 
on  the  ground  of  fraud  unless  the  muid  be 
made  plainly  apparent.    (Joyce  t.  Joyce,  6 

Cal.  161.) 

134.  Mere  fact  of  relationship  between  par- 
ties to  a  transfer  cannot  be  resorted  to  as 
a  badge  of  fraud,  where  the  conduct  of  the 
party  receiyins  the  transfer  is  consistent  with 
fairness  and  honesty.  (Oray  y.  Gralpin,  98 
Cal.  633.) 

136.  An  instruction  is  erroneous  which  con- 
yeys  to  the  mind  of  the  jury  the  idea  that 
they  are  not  authonaed  to  find  fraud  upon  a 
simple  preponderance  of  the  eyidence.  (Bul- 
lardy.  Creditors,  66  CaL  600.) 

136.  It  is  error  to  instruct  a  jury,  in  a  ciyil 
case  of  imputed  fraud,  that  if  tliey  haye  a 
doubt  of  the  guilt  of  the  party  charged,  they 
must  find  in  his  fayor.  Issues  of  fact  in  ciyil 
cases  are  determined  by  a  preponderance  of 
testimony,  and  this  rule  applies  as  well  to 
cases  of  uaud  as  to  any  other.  (Ford  y. 
Chambers,  19  Cal.  143.) 

137.  A  modification  of  an  instruction,  by 
making  it  read  that  fraud  must  be  established 
by  a  preponderance  of  eyidence,  instead  of  by 
clear  and  conyincing  eyidence.  is  not  fpnound 
of  reyereal  of  the  judgment,  if  the  jury  is  else- 
where instructed  that  the  eyidence  must  be 
clear  and  conyincing  so  as  to  satisfy  the  minds 
of  the  jury  by  a  preponderance  of  eyidence 
that  the  alleged  fraudulent  representations 
were  false,  and  were  made  with  intent  to  de- 
ceiyeand  induce  the  plaintiff  to  enter  into 
the  contract,  and  did  so  deceiye  and  induce 
him  to  enter  therein,  to  his  damage.  (Hans- 
oom  y.  Drullard,  79  Cal.  234.) 

138.  It  may  re<)uire  more  eyidence  to  oyer- 
throw  presumption  that  one  has  not  com- 
mitted an  affirmatiye  or  positiye  and  actiye 
fraud  than  that  he  has  not  denied  an  honest 
debt ;  but  such  a  difference  should  be  called 
to  the  attention  of  the  jury  in  lansuage  of 
careful  discrimination,  lest  they  should  be  led 
to  the  belief  that  a  mere  preponderance  of 
eyidence  will  not  justify  a  yerdict  of  guilty  of 
fraud  in  a  ciyil  case.  (Bullard  y.  Creditors, 
66  Cal.  600. ) 

139.  Party  allegjing  fraud  or  mistake  is 
bound  to  proye  his  allegations  by  clear  and 
conyincing  eyidence:  that  is,  the  eyidence 
must  be  such  that,  ii  standing  alone,  uncon- 
tradicted, it  would  establish  a  clear  prima  facie 
case  of  fraud  or  mistake.  If  it  does  not,  this 
court  may  reyerse  the  judgment  on  the  ground 
of  the  insufllciency  of  the  eyidence ;  but  where 
the  eyidence  which  tends  to  proye  fraud  or 
mistake,  if  standing  alone,  uncontradicted,  is 
sufficiently  clear  and  conyincing,  the  judg- 
ment cannot  be  reyersed  on  the  ground  that 
su(^  eyidence  is  contradicted  by  other  eyi- 
dence, because  the  right  to  pass  upon  the 
credibility  of  witnesses  is  not  yested  in  this 
court.  The  only  question  to  be  decided  by 
this  court,  in  respect  to  the  sufficency  of  the 
eyidence,  is  whether  that  which  tends  to 
proye  the  alleged  fraud  or  mistake,  if  stand- 
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ing  alone,  without  contradiction,  woold  make 
aprima iacie case.  ( Jamatt y.  Cooper,  G9 Cal. 

Cited  85  Cal.  504. 

140.  In  order  to  sustain  the  alleoations  of 
fraud  and  deceit  in  contracting  a  debt  it  is 
necessary  to  proye  that  the  representations 
alleged  to  haye  been  fraudulent  and  deceitful 
were  not  true.  (Belden  y.  Henriques,  8  Cal. 
87.) 

141.  Where  the  eyidence  of  the  alleged 
fraud  is  circumstantial  and  presumptiye  it 
is  error  to  refuse  a  correct  instruction  as  to 
the  necessity  in  most  cases  of  relying  upon 
such  eyidence  to  proye  fraud,  and  as  to  the 
amount  of  proof  required  to  establish  it  satis- 
factorily.    (Sukeforth  y.  Lord,  87  Cal.  889.) 

142.  In  determininj;  whether  unconscion- 
able adyantage  of  plaintiff  has  been  taken  by 
the  defendants  in  the  negotiation  of  a  com- 

Siromise  between  them,  the  question  must  be 
etermined,  not  in  the  light  of  subs^^uent 
eyents,  but  upon  the  circumstances  existing 
at  the  time  of  the  ne^tiation  and  execution 
of  the  contract ;  and  if  it  appears,  in  yiew  of 
those  circumstances,  that  no  adyantage  was 
taken,  and  that  the  contract  was  fair,  just, 
and  equal,  it  will  not  be  set  aside.  (Colton  y. 
Stanford,  82  Cal.  351.) 

143.  The  action  to  set  aside  the  oonyeyances 
being  based  upon  fraud  in  procuring  the  deed 
and  bill  of  sale  the  rule  that  all  yerbal  pre- 
cedent n^otiations  were  meiged  in  the  writ- 
ings does  not  apply^  and  eyioenoe  of  conyer- 
sations  preying  a  preyious  yerbal  contract  is 
admissible.    (Mick  y.  Thomas,  90  Cal.  289. ) 

144.  Where  the  defense  to  an  action  rests 
upon  the  fact  of  fraud  in  a  sale  of  property  to 
the  plaintiff,  the  declarations  of  a  person  not 
a  party  to  the  action  are  admissible  in  fayor 
of  defendant,  if  such  person  was  a  party  to  the 
i^archase  alleged  to  be  fraudulent,  and  his 
coi.nection  with  the  purchase  may  be  estab- 
lished by  the  admissions,  or  conduct  equiya- 
lent  to  the  admissions,  of  the  plaintiff. 
(Mamlock  y.  White,  20  Cal.  508.) 

Cited  86  Cal.  439. 

145.  In  cases  of  fraud  subsequent  acts  are 
frequently  resorted  to  for  the  purpose  of 
Bhowin|[  antecedent  fraud.  Fraud  being 
proyen  m  reference  to  the  transaction  under 
question,  the  criminal  intent  is  necessarily  a 
matter  of  inference  for  the  juiy.  The  deal- 
ing with  pro^rty  to-day  by  the  yendor  as 
his  propeTt;^  is  eyidence  to  show  the  fraud 
committed  in  a  sale  a  month  ago.  The  sub- 
sequent acts  are  illustratiye  of  the  intent  and 
character  of  the  first.  (Butler  y.  Collins,  12 
Cal.  457.) 

146.  In  an  action  by  the  purchaser  to  set 
aside  a  conyeyanoe  on  the  ground  of  fraud  a 
witness  for  tne  plaintiff  was  asked,  on  cross- 
examination,  whether  he  knew  of  any  unfair 
act  done  by  the  defendant  to  induce  the  sale. 
Held,  that  the  question  was  improper.  (Red 
Jacket  Tribe,  No.  28,  Improyed  Order  of  Bed 
Men  T.  Gibson,  70  Cal.  128.) 

147.  In  action  for  fraud  nonsuit  is  properly 
granted  where  the  inadequacy  of  the  eyidence 
of  the  plaintiff  is  plainly  apparent,  and  the 


eyidence  is  met  by  denial  on  the  part  of  de- 
fendant.  (Brandow  y.  Whitney,  54  Cal.  585.) 

Opinions  of  witnesses  as  to  undue  influ- 
ence.   See  ante,  35. 

Consideration,  want  of,  as  eyidenoe  of 
fraud.    See  Deeds,  29. 

Eyidence  of  similar  tranaactions  to  proye. 
See  Sales,  212. 

9.  Wh9thw  Qu99tion  of  Law  or  Fact 

148.  Question  whether  thing  has  been  done 
fraudulently  is  a  question  of  law.  (People  y. 
McKenna,  81  Cal.  158.) 

149.  Where  there  is  no  dispute  as  to  the 
facts,  and  the  law  upon  those  bets  declares  a 
transaction  fraudulent,  it  is  not  a  question 
for  the  iurjr.  The  court,  in  sudh  case,  may 
direct  the  lury  how  to  find,  or  set  aside  the 
yerdict,  if  they  find  to  the  contrary.  (Chen- 
ery  y.  Palmer,  6  Cal.  119.) 

Cited  62  Cal.  838;  69  Cal.  132. 

150.  The  question  of  fraudulent  intent  is  a 

?uestion  of  fact.    (Billings  y.  Billings,  2  Cal. 
67.) 

151.  In  an  action  where  one  of  the  issues 
raised  is  a  question  of  fraudulent  intent  in 
the  sale  or  disposition  of  property,  the  fraud- 
ulent intent  is  a  question  of  fact  alone,  to  be 
left  solely  to  the  determination  of  the  jury. 
(Miller  y.  Stewart,  24  Cal.  502.) 

Cited  89  Cal.  302,  303. 

152.  In  such  cases  it  is  error  for  the  court 
to  instruct  the  jury  as  to  the  effect  or  force  of 
the  eyidence  upon  the  question  of  fraudulent 
intent.    (Miller  y.  Stewart,  24  Cal.  502. ) 
Cited  33  Cal.  305. 

Fraud  is  question  of  fact.  Bee  Insurance, 
11,  et  seq. ;  Mortgages,  949. 

Fraudulent  intent  is  question  of  fact  and 
not  of  law.  See  Appeals,  2687 ;  Mortgages, 
178. 

Jury  not  necessary  on  issue  of,  when.  See 
Bankruptcy  and  Insolyency,  824. 

10,  Damag09  iiL 

168.  In  an  action  for  false  representations 
accompanying  a  sale  of  proi>erty  the  jury 
cannot  find  for  the  plaintiff  in  any  greater 
sum  than  the  actual  damage  proyed  hy  a  pre- 
ponderance of  eyidence  to  naye  been  sus- 
tained by  the  plaintiff.  (Hansoom  y.  Drul- 
lard,  79  Cal.  234.) 

154.  In  an  action  by  a  yendor  to  set  aside  a 
contract  for  the  sale  of  land  on  the  ground  of 
fraud,  damages  for  anxiety,  worry,  and  harass- 
ment arising  from  the  fraudulent  conduct  of 
the  defendant,  and  for  expenses  in  taking 
care  of  the  property  contracted  to  be  sold,  are 
not  recoyerable ;  and  all^ations  in  the  com- 
plaint setting  out  such  damages  should  be 
disregarded  as  surplusage.  (Newman  y. 
Smith,  77  Cal.  22.) 

Damages  for  misrepresentations  as  to  yalue. 
See  Vendor  and  Vendee,  III. 

//.  ¥0rdtct  and  Findinga, 

155.  Where  the  law  declares  certain  facts 
condusiye  eyidence  of  fraud  a  yerdict  against 
such  conclusion  will  be  set  aside ;  but,  where 
the  facts  are  declared  merely  presumptiye 
eyidence  of  fraud,  the  jury  may  find  against 
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such  presomption,     (Billingt  y.  Billings,  8 

Cal.  107.) 

Cited  2  Cal.  641,  542;  6  Cal.  122. 

156.  Special  finding  on  question  of  fraud 
should  be  always  taken  so  as  to  keep  it  as  dis- 
tinct as  x>ossible  from  the  main  subject  of  con- 
troversy.   (Dayis  y.  Robinson,  10  Cal.  411.} 
Cited  52  Cal.  243. 

157.  A  finding  of  facts  inconsistent  with, 
and  dontradictory  of,  the  representations 
made,  sufficiently  shows  that  the  representa- 
tions were  false,  without  a  specific  finding 
thereon.    (Hick  y.  Thomas,  90  Cal.  289.) 

158.  A  finding  that  the  grantor,  at  the  time 
of  executing  the  deed,  was  of  unsound  mind, 
and  that  he  made  it  without  consideration, 
will  sustain  a  judgment  setting  aside  the 
deed,  though  it  be  found  that  no  unfair  ad- 
yantage  was  taken  or  undue  infiuence  exer- 
cised oyer  the  grantor  by  the  defendant. 
(Maggini  y.  Peuoni,  76  Cal.  631.) 

169.  A  general  flndinff  that  the  deed  and  bill 
of  sale  were  procured  by  the  yendee  ''by 
duress,  menace,  undue  infiuence,  and  fraud,'' 
although  not  as  specific  as  it  ought  to  be,  is  a 
sufficient  finding  of  ultimate  facts  to  sustain 
the  judgment,  where  it  appears  that  the  yen- 
dee  is  not  prejudiced  by  the  failure  to  find 
more  specincally.  (Hick  y.  Thomas,  90  CaL 
289.) 

160.  Where  a  complaint  alleges  both  actual 
and  constructiye  fraud  as  grounds  for  enforc- 
ing a  reconye^ance  of  real  property  conyeyed 
by  the  plaintiff  to  the  defendant,  a  finding  of 
constructiye  fraud  is  sufficient,  and  a  failure 
to  find  upon  the  issue  as  to  actual  fraud  does 
not  constitute  a  mistrial  or  render  the  deci- 
sion against  law.  (Brison  y.  Brison,  90  C$iL 
323.) 

161.  Affirmatiye  matter,  alleged  in  the  an- 
swer, that  the  vendee's  signature  to  the  con- 
tract was  obtained  by  fraud,  and  that  a  third 
party  was  the  purchaser  and  the  real  party  in 
interest,  and  was  so  accepted  and  r^aided 
by  the  yendor,  is  sufficiently  met  and  covered 
by  a  finding;  that  the  signature  was  not  ob- 
tained by  mud,  and  that  the  vendor  did  not 
accept  and  receive  the  contract  with  knowl- 
edge and  notice  that  the  third  party  was  the 
real  purchaser.   ( Smith  y.  Mohn,  87  Cal.  489. ) 

162.  In  an  action  to  set  aside  a  deed  for 
fraud,  where  issues  are  raised  as  to  whether 
the  person  alleged  to  have  been  defrauded 
was  the  owner  of  the  land,  or  was  a  mere 
trustee  holding  the  legal  title  for  the  benefit 
of  certain  third  parties  who  paid  the  purchase 
price  therefor,  a  finding  that  he  ''was  the 
owner  of  the  legal  title  of  the  land,"  and  ''did 
not  acquire  the  legal  title  in  trust  for  other 
persons,"  is  not  s\2Bcient.  (Duff  v.  Duff,  71 
Cal.  513.) 

163.  In  an  action  to  set  aside  as  fraudulent 
a  deed  executed  many  years  before,  where  an 
issue  is  raised  as  to  notice  by  him  of  the 
fraudulent  deed,  a  finding  that  he  had  no 
actual  knowledge  or  information  thereof  is 
not  sufiicient.  (Duff  y.  Duff,  71  Cal.  613.) 
Cited  91  Cal.  426. 

164.  Although  the  fact  that  the  fraudulent 
representations  were  accompanied  by  threats 
and  duress  rendered  it  unneoessaiy  to  find 


that  the  vendor  believed  them,  vet  a  general 
finding  that  the  deed  and  bill  of  sale  sought 
to  be  set  aside  were  procured  by  fraud  impues 
the  fact  that  the  vendor  believed  and  relied 
upon  the  representationa.  (Hide  v.  Thomas, 
90  Cal.  289.) 

165.  Finding  that  price  paid  for  land  was 
grossly  inadequate  sufficient^  shows  that  the 
vendor  was  iniured  by  the  fiaud.  (Hick  v. 
Thomas,  90  Cal.  289.) 

Jadsment  in  action  for,  when  flnaL  See 
Appeals,  128. 

Undue  infiuence,  verdict  on  question  of, 
certainty  of.    See  Verdict,  m. 

Findings  as  to,  oonduaiveness  oL  See 
Judgments,  631. 

FRAUVULElfT  CLAIM. 

Presenting  to  supervisors.  See  Criminal  lAWt 

XXI,  28. 

FRAUBULEHT  GOHTETAITGES. 
I*  Wko  May  Make. 
IL  Wliat  Gonstltntes. 

1.  IrUerU  oi  Element  of* 

S.  Voluntary  Corwe^ncei  or  Oift  to  Wyit 

8L  Tnntfen  Out  of  Uiual  Cowrie  of  Bvtir 
neu, 

4.  ConvewneeWith<mtConiideraiion,or 

on  Credit, 
tm  Tramfer  on  ContideratUm  qf  Uu  for 

PiOUe  Purpoee. 
6w  Ptefereneee;  aaleeinConmderationoJ 

Indebtedneee  or  Payment  to  Credit' 

on. 
?•  Conveyaneet  on  Secret  Truet;  8aie»  om 

Agreement  to  Refund, 
8L  Diecharging    LiM$  on  Homettead; 

Mieeeuaneoui. 
ft.  Change  ofPo$se$$ionm 

a.  Necessity  of. 

b.  What  Constitutes. 

JL  Sufficiency  of;  Herein  of  What 
is  Actual  and  Immediate 
Delivery  and  Continuous 
Possession. 

B.  Constructive  Possession; 

Property  not  in  Existence. 

OL  Assumption  of  Ownership; 
Changing  Indicia  of  Own- 
ership; vendor  Remaining 
inOontroL 

D.  Employment  of  Seller  by 
Purchaser. 

B.  Question  of,  Whether  One  ol 
Law  or  Fact. 
HL  VtMt  of,  and  Setting  Aside. 
1.  Vaiidity  of  Bettoeen  ParHei. 

5.  JSxecutors  may  Attach. 

8b  Eights  and  LiabilUiee  ofPurehater. 
a*  Ignorance  of,  or  Want  of  Fraud- 
ulent  Intent ;  When  Chargeable 
with  Notice. 
b.  Where  Purchaser  Pays  Full  Con- 
sideration. 
e»  Accounting  by;  Protection  and 
Reimbursement  of  in  Action  to 
Set  Aside. 
d.  On  Sale  of  Pre-emption  Right. 
4  BiahtB  of  Purchaser  from  FraudukiA 
Vendee  or  Vendor* 
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6b  BigJU  of  Sheriff  or  Assignee  in  Imolr  i 
vency  to  QueeHon;  Action  AgainH 
Sheriff  Seizing. 

6b  Third  rersone  not  CrediUnt  Cannoi 
AUaeL 

7.  CreditorSj  Rights  of. 

a.  Existing  C)rediton. 

b.  Subsequent  GreditOTS. 

c  Foreign  Judgment  Oreditonk 
8L  Action  to  Set  Aside. 

a.  Pleading;  Jurisdiction;   Statute 

of  Limitations. 

b.  Parties. 

e.  Bight  to  Jury  Trial* 

d.  Fraudulent     Intent,    Whetner 

Question  of  Law  or  Fact. 
••  Evidence. 
L  Judgment  and  Findings. 

Distinction  between,  and  creditor's  bUl. 
See  Equity,  51. 

Fraudulent  transferee  is  competent  witness 
on  opposition  to  insolyent's  dischaige  for 
fnuDuL   See  Witnesses,  V,  8,  c,  D. 

Seller  of  personalty  is  not  a  competent  wit- 
ness to  prove  his  own  sale.  See  Witnesses, 
V|8j  c,  B. 

Witness,  fraudulent  tiansferee  as.  See^t- 
V,  8,  c,  D. 


I.  Who  may  Make. 

1«  Deed  may  be  made  to  binder,  delay,  and 
defraud  creditors  by  rich  man  as  well  as  one 
who  is  insolvent.  (Hager  v.  Shindler,  29  Cal. 
47.) 

IL  Wkat  Constitutes* 

/•  int9nt  as  ElemMt  of. 

t.  Where  the  court  below,  sitting  as  a  Jury, 
Icmnd  that  a  sale  was  not  made  in  good  faith, 
and  was  without  consideration,  but  failed  to 
find,  as  a  fact,  a  fraudulent  intent,  and  en- 
tered judgment  accordingly  in  favor  of  a  sub- 
sequent purchaser,  held,  to  be  error.  (Gillan 
T.  Metcalf,  7  Cal.  137.) 

8*  Fraudulent  intent  is  indispensable  to  be 
alleged  and  proved  in  an  action  to  set  aside  a 
deed  of  gift  as  a  fraud  upon  creditors*  (Wind- 
bans  T.  JBoots,  02  Cal.  017.) 

4.  In  an  action  by  an  administrator  against 
the  wife  of  the  intestate,  to  recover  property 
alleged  to  have  been  voluntarily  conveyed  bv 
him  to  her  while  he  was  insolvent,  the  fraua- 
ulent  intent  of  the  grantor  is  a  fact  necessary 
to  be  alleged  in  the  oomplaint.  (Threlkel  v, 
Soott,  89  Cal.  351.) 
ated  92  Cal.  622. 

Pleading  fraudulent  intent.    See  post,  207. 

5«  In  an  action  bv  a  judgment  creditor  to 
set  aside  deeds  of  gift  made  by  the  judgment 
debtor  to  his  wife  as  being  void  as  against 

Srior  creditors  it  is  necessary  specifically  to 
nd  that  the  deeds  were  made  with  a  fraudu- 
lent intent  in  order  to  sustain  a  judgment  for 
the  plaintiff,  and  such  findins  cannot  be  in- 
ferred from  findings  that  the  deeds  were 
without  consideration,  and  that  the  judgment 
debtor  was  insolvent  when  he  made  them. 
though  without  full  knowledge  of  his  actual 
fiwiiinfi^l  condition,  and  that,  oy  the  makins 
of  them,  he  hindered,  delayed,  and  defrauded 
the  plaintiff  in  the  collection  of  his  debt* 
(Bulfv.  Bray«  89  CaL  286.) 


Want  of  fraudulent  intent,  when  imma- 
terial.   See  post^  69,  70. 

Intent,  necessity  of  where  preference  given 
to  creditor.    See  post,  42,  et  seq. 

2.  Voluntary  Conire/aneoM,  or  Gifts  to  Wifo  or  Child, 

6.  Law  allows,  and  even  regards  with  favor, 
provisions  made  by  husband,  when  in  solvent 
circumstances,  for  nis  wife  and  family,  against 
the  possible  misfortunes  of  a  future  day,  by 
settinff  apart  a  portion  of  his  property  for 
their  oenefit.  (fiarker  v.  Koneman,  13  Cal. 
fi.) 

7.  Where  a  parent  executes  to  his  infant 
son  a  conveyance  of  proj>erty  in  consideration 
of  services  performed  it  must  be  considered 
as  a  voluntary  conveyance  without  legal  con- 
sideration, as  he  is  not  legally  bound  to  pay 
for  his  son's  services.  Such  a  deed  is  there- 
fore void  against  the  creditors  of  the  parent  if 
made  when  his  remaining  property  is  insuffi- 
cient to  T>ay  his  debts.  (Swartz's  Admr.  v. 
Hazlett,  8Cal.  118.) 

Cited  89  Cal.  297,  300. 

8.  Voluntary  conveyance  by  insolvent 
debtor  is  not  necessarily  fraudulent  and  void 
as  to  creditors,  and  a  fraudulent  intent,  which 
is  itself  a  question  of  fact,  will  not  be  neces- 
sarily inferred  from  such  facts.  (Threlkel  v. 
Scott,  89  CaL  351.) 

9.  A  deed  by  a  husband  of  his  separate  real 
estate  to  a  trustee,  for  the  benefit  of  his  wife, 
whether  executed  in  compliance  with  an  ante- 
nuptial contract  or  by  wav  of  settlement  upon 
his  wi"?,  independent  of  any  previous  con- 
tract, the  husband  bein^  at  the  time  free  from 
debts  and  liabilities,  is  valid.  (Barker  v. 
Koneman,  18  Cal.  9.) 

Cited  31  Cal.  653 ;  98  Cal.  469 ;  distinguished 
17  Cal.  581 ;  31  Cal.  445,  447. 

10.  The  husband,  when  free  from  debts  and 
liabilities,  may  make  a  gift  to  his  wife  of 
either  real  or  personal  property  which  at  the 
time  was  the  common  propertv  of  the  hus- 
band and  wife,  and  the  same  will  become  her 
separate  property,  and  will  not  be  liable  for 
deots  by  him  afterwards  contracted.  (Peck 
V.  Brummagim,  31  Cal.  440.) 

Cited  31  Cal.  653;  42  Cal.  631:  48  Cal.  585;  46 
Cal.  263;  71  Cal.  428;  83  Cal.  529,  532 ;  86 
Cal.  294;  98  Cal.  469. 

11.  If  the  husband  has,  during  his  lifetime, 
conveyed  property  to  his  wife  so  as  to  make 
it  her  separate  property,  without  making  the 
conveyance  to  defraud  his  creditors,  the  gen- 
eral creditors,  after  his  death,  cannot  have  it 
declared  common  property  for  the  purpose  of 
applying  its  proceeds  in  payment  of  their 
claims,  nor  can  they  enforce  a  lien  thereon 
for  that  purpose.  (Peck  v.  Brummagim.  31 
Cal.  440.) 

Cited  63  Cal.  465. 

12.  A  provision  made  by  the  husband  for 
the  wife  is  not  void  as  against  subsequent 
creditors,  provided  the  husband  is  solvent  at 
the  time.    (Wells  v.  Stout,  9  Cal.  479. ) 

13.  A  nominal  consideration  stated,  and 
operative  words  of  transfer— grant,  bargain, 
sell,  and  oonvey-^o  not  change  the  character 
or  object  of  the  deed*  (Barker  v«  Koneman, 
13  Cal.  9.) 
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14.  A  oonToyanoe  of  land  on  the  part  of  the 
hnflband  to  a  tnistee,  aecuring  the  payment 
of  an  annuity  to  the  wife,  in  oonsideTation 
of  an  indemnity  bv  the  trustee  against  all 
debts  of  the  wife,  for  maintenance  or  other 
account,  is  valid  and  supported  by  a  sufficient 
consideration.  (Wella  y.  Stout,  9  CaL  479.) 
Cited  63  Cal.  465. 

15.  If  the  husband  at  the  time  of  a  gift 
to  his  wife  of  money,  so  that  she  could  act  aa 
sole  trader,  was  embarrassed,  the  transfer, 
as  to  his  creditors  would  be  fraudulent  and 
Yoid.  (Guttman  y.  Scannell,  7  Cal.  455.) 
Cited  63  Cal.  428. 

16.  Gift  from  husband  to  his  wife,  which 
is  reasonable  in  amount,  and  made  without 
any  fraudulent  intent  on  the  part  of  the 
donor,  at  a  time  when  he  was  financially 
solvent,  is  not  void  as  to  existing  creditors  of 
the  donor,    (Morgan  v.  Hecker,  74  Cal.  540.) 

17.  Voluntary  transfer  bv  husband  to  his 
wife  of  proc^ds  frofn  sale  of  homestead  is  not 
per  se  fraudulent  and  void,  as  a  transfer  made 
with  intent  to  defraud  creditors  of  the  hus- 
band.   (Wetherly  v.  Straus,  93  Cal.  283.) 

18.  Deed  of  trust  made  by  debtor  in  favor 
of  his  wife,  at  time  when  he  is  insolvent  and 
his  property  under  attachment,  is  fraudulent 
and  void  as  to  creditors.  (Burpee  v.  Bunn,  22 
Cal.  194.) 

19.  When  a  father,  for  the  purpose  of  de- 
frauding his  creditors,  purchases  property 
and  causes  the  same  to  be  conveyed  to  a 
daughter,  a  court  of  equity  will,  at  the  suit  of 
a  judgment  creditor,  declare  the  deed  fraudu- 
lent and  void.   (Lander  v.  Beers,  48  Cal.  546.) 

20.  If  person  is  heavily  indebted,  and  con- 
veys all  nis  property,  without  consideration, 
in  trust  for  bis  children  and  himself,  the  in- 
ference of  a  fraudulent  intent  is  irresistible. 
( Judson  V.  Lyford,  84  Cal.  505. ) 

21.  The  presumptions  that  every  man  knows 
the  condition  of  nis  own  business,  and  that 
every  man  intends  the  consequences  of  his 
acts,  are  disputable,  and  an  inference  of  the 
fact  of  fraudulent  intent  from  a  deed  of  ^ift 
by  an  insolvent  debtor  to  his  wife,  which 
might  rest  ux>on  those  presumptions,  is  over- 
come by  a  finding  that  ne  was  ignorant  of  the 
fact  of  nis  insolvency.  (Bull  v.  Bray,  89  Cal. 
286.) 

Cited  89  Cal.  858;  92  Cal.  622. 

22.  A  deed  of  land  by  the  insolvent  to  his 
wife,  in  consideration  of  love  and  affection, 
made  more  than  two  years  before  the  com- 
mencement of  insolvency  proceedings,  and  a 
subsequent  declaration  of  nomestead  by  the 
wife  upon  the  property  conveyed  to  her,  are 
not  fraudulent  per  se ;  and,  in  the  absence  of 
proof  tending  to  show  that  the  husband  had 
any  fraudulent  purpose  in  making  the  deed, 
or  that  the  wife  had  anv  such  purpose  in  fil- 
ing the  homestead,  the  deed  ana  certificate  of 
homestead  are  inadmissible  in  evidence  to 
sustain  an  opposition  by  a  creditor  to  the  dis- 
charge in  insolvency.  (Matter  of  McEachran, 
82  Cal.  219. ) 

23.  In  an  action  bv  a  judgment  creditor  to 
set  aside,  as  fraudulent  and  void  as  against 
creditors,  deeds  of  gift  of  real  property  made 
by  the  defendant  to  his  wife  and  daughters 


more  than  five  years  before  execution  upon 
the  judgment  was  returned  unsatiafied,  a  find- 
ing that  the  transfers  were  made  without  any 
intent  to  defraud  creditors  will  not  be  set 
aside  aa  not  sustained  b;^  the  evidence  where 
there  is  no  proof  of  the  insolvency  of  the  de- 
fendant at  tne  date  of  the  tranafer.  ( Wind- 
haus  V.  Boots,  92  Cal.  617.) 

24.  The  fact  that  the  execution  had  been 
returned  by  the  sheriff  unsatisfied  five  years 
after  the  conveyances  were  made  which  were 
sought  to  be  set  aside  does  not  raise  the  pre- 
sumption that  the  defendant  was  insolvent  at 
the  date  of  the  transfers.  (Windhaus  v. 
Boots,  92  Cal.  617.) 

25.  Verbal  gift  of  personal  property — a 
piano— by  a  husband  to  his  wife  ia  valid  as 
between  the  parties,  the  piano  being  delivered 
to,  and  continuously  used  by,  the  wife  as  her 
property.  Such  a  sift  wouia  be  void  as  to 
exiffting  creditors  of  the  husband,  but,  in  the 
absence  of  evidence  that  the  husband  was  in- 
debted at  the  time,  there  is  no  presumption 
of  its  invalidity  as  to  subsequent  creditors, 
(Kane  v.  Desmond,  63  Cal.  464. ) 

26.  When  a  husband  in  solvent  circum- 
stances gives  his  wife  {>ersonal  propert]^, 
which  is  at  once  delivered  to  her,  and  is 
thereafter  publicly  declared  to  be  and  used  as 
hers,  and  the  possession  whereof  is  not  re- 
sumed or  continued  by  the  husband  as  the 
owner  of  the  property,  the  mere  fact  that  the 
husband  afterwards  uses  the  property  will  not 
render  the  transfer  invalid  as  to  hia  subse- 
quent creditors  on  the  ground  that  it  was  not 
accompanied  by  an  immediate  delivery,  and 
followed  by  an  actual  and  continued  cnange 
of  possession.  (Morgan  v.  Ball,  81  Cal.  93.) 
Cited  83  Cal.  278. 

27.  A  conveyance  of  land  by  a  father  to  his 
daughter^  upon  the  express  consideration  of 
her  marnage,  and  whicn  was  the  direct  and 
immediate  inducement  of  the  marriage,  and 
was  accepted  by  the  grantee  without  any 
knowledge  or  suspicion  on  her  part  of  any 
fraud,  and  was  made  bv  the  grantor  without 
any  intent  to  defraud  nis  creditors,  in  full 
belief  of  his  financial  ability  to  pav  them,  is 
valid  as  against  such  creditors,  although  the 
grantor  was  in  fact  insolvent  at  the  time  of 
the  conveyance.  (Cohen  v.  Knox,  90  Cal. 
266.) 

Cited  100  Cal  €f34. 

28.  Marriase  is  the  highest  and  most  valu- 
able of  considerations ;  and,  when  a  convey- 
ance is  made  upon  such  consideration,  the 

Srantee,  if  guiltless  of  fraud,  is  at  least  in  as 
rm  and  secure  a  position  as  if  she  had  paid 
in  money  the  full  value  of  the  property  con- 
veyed.    (Cohen  v.  Knox,  90  Cal.  266. ) 

29*.  Where,  in  suit  against  husband  and 
wife  to  foreclose  a  mortgajg^e  given  by  the  hus- 
band, and  also  to  set  aside  a  conveyance  of 
the  property  from  him  to  her  for  fraud,  the 
inference  from  the  language  of  the  complaint 
is  that  the  conveyance  was  made  in  the  or- 
dinary form  of  a  conveyance  on  purchase,  and 
during  marriage,  and  the  wife  demurs  on  the 
ground  that  &cts  sufficient  to  constitute  a 
cause  of  action  against  her  are  not  set  out  in 
this,  to  wit,  that  the  facts  and  circumstances 
constituting  the  fraud  are  averred  in  general 
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terms  only,  and  that  there  is  a  miqoinder  of 
parties  in  makine  her  a  defendant,  held,  (1) 
that  if  she  claimed  the  premises  as  her  sepa- 
rate property  hy  virtue  of  the  conveyance  from 
her  husDand,  tnat  circumstance  was  sufficient 
to  justify  pliuntiff  in  making  her  defendant ; 
(2)  that  it  was  immaterial  whether  the  con- 
TBTance  to  the  wife  was  made  with  or  without 
a  fraudulent  intent;  that  in  either  case  it  is 
unavailing  against  tne  mortgage,  hecause  the 
inference  from  the  language  of  tne  complaint 
that  the  conveyance  was  uxx>n  purchase  and 
during  marriage,  and  consequently  that  the 
property  was  common  property,  is  not  nega- 
tived fay  any  averment  tnat  the  property  was 
transferred  to  her  before  marriage,  or  was  a 
gift  to  her,  or  in  exchange  for  her  separate 
woperty.  (Kohner  v.  Ashenauer,  1/  Cal. 
578.) 

Voluntary  conveyance,  effect  of  against 
subsequent  creditor.    See  post,.  Ill,  7.  b. 

Conveyance  to  son  and  cograntee  wnere  co- 
grantee  pays  consideration.    See  post.  141. 

Fraudulent  intent,  necessity  of  showing. 
See  ante,  II,  1. 

Conveyances  without  oonsideration.  See 
post,  II.  4. 

3.  TttMBf$r9  Out  of  UbuuI  Cour—  of  Bminooo, 

80.  A  transfer  of  a  horse  and  bugsy  made 
by  a  debtor  to  his  creditor  on  a  Sunday,  and 
accepted  by  the  latter  without  trying  the 
horse,  and  with  knowledge  that  the  debtor's 
otiier  property  had  been  attached  on  the  pre- 
ceding day,  and  that  another  attachment  was 
expe^ed  to  be  made  on  the  following  day,  is 
not  in  the  usual  and  ordinary  course  of  busi- 
ness.   (Godfrey  v.  Miller,  80  Cal.  420.) 

31.  A  transfer  of  property,  made  by  a 
debtor  to  his  creditor,  not  in  the  usual  and 
ordinary  course  of  business,  is  prima  facie 
fraudulent  within  the  meaning  of  the  Insol- 
vency Act.     (Godfrey  v.  Miller,  80  Cal.  420. ) 

82.  A  transfer  by  an  insolvent  debtor,  not 
made  in  the  usual  and  ordinary  course  of 
business,  is  only  prima  facie  evidence  of 
fraud,  and  may  tie  overcome  by  proof  that  the 
creditor  acted  in  good  faith,  without  knowl- 
edge of  the  insolvency,  and  without  intent  to 
secure  a  preference  over  other  creditors. 
(Bemheim  v.  Christal,  76  Cal.  667.) 

4.  Coaro/anco  Without  Conoidoration  or  on  Crodit, 

33.  Inadequacy  or  failure  of  consideration 
is  not  of  itself  sufficient,  even  as  against  the 
creditors  of  an  insolvent  assignor,  to  author- 
ise a  court  to  find  fraud  as  a  conclusion  of 
law.  (Jamison  v.  King.  60  Cal.  132. ) 
ated  60  Cal.  142;  89  Cal.  301,  363. 

34.  Instruction  that  if  the  jury  find  from 
the  evidence  that  there  was  no  good  or  valu- 
able consideration  the  transfer  was  void  as  to 
creditors  is  erroneous.  (McFadden  v.  Mitch- 
ell, 64  Cal.  ^8. ) 

Cited  89  Cal.  301,  363. 

36.  The  statute  of  frauds  does  not  annul  a 
sale  in  favor  of  creditors  solely  upon  the 
ground  that  it  was  not  founded  on  a  valuable 
consideration*  (Thornton  v.  Hook,  36  Cal. 
223.) 

36.  A  oonveyanoe  of  land  is  not  prima  facie 
or  piesiiaptively  fraudulent  as  against  exist- 


ing creditors  merely  because  it  is  not  made 
for  a  valuable  consideration.  (Windhaus  v. 
Boots,  92  Cal.  617.) 

37.  Sale  of  all  debtor's  goods,  with  credit 
for  greater  jx>rtion  of  the  purchase  price,  does 
not  establish  fraud  as  a  legal  conclusion. 
(Harris  v.  Bums,  60  Cal.  140.) 

Cited  64  Cal.  630. 

Voluntary  conveyances.    See  ante,  II,  2. 
Intent,  necessity  of  where  no  consideration. 
See  ante,  II,  1. 

5.  Tranofor  on  Conoidoration  of  Uoo  for  Public 

Purpooe, 

38.  A  transfer  of  personal  property  in  con- 
sideration of  a  promise  by  the  transferee  to 
use  it  for  a  puolic  purpose,  in  such  a  man- 
ner  that  the  transferrer  will  derive  pecuniary 
profit  from  its  use,  is  good  as  against  the 
creditors  of  the  transferrer  if  accompanied 
by  an  actual,  immediate,  and  continued 
change  of  possession.  (Lewin  v.  Hopping,  67 
Cal.  641.) 

6,  Proforoneoo;  Saho  in  Conoidoration  of  indobt^ 

odnooo  or  Paymont  to  Croditoro. 

Mortotfe  to  secure  creditor.  See  Mort- 
gages, XXl,  4,  b. 

39.  From  the  power  which  a  man  x>08sesses 
over  his  own  j)roperty  it  follows  that  he  can 
dispose  of  it  m  any  manner  he  may  see  fit, 
which  does  not  contravene  the  general  policy 
of  the  law.  That  policy  restricts  the  power  of 
disposition  so  as  to  prevent  the  withdrawal  of 
the  property  from  the  claims  of  his  creditors. 
It  is  no  part  of  such  policy  to  inhibit  its  ap* 
plication  to  the  payment  of  one  debt  rather 
than  another.  (iJana  v.  Stanford,  10  Cal.  269. ) 
Cited  10  Cal.  494 :  12  Cal.  474 ;  13  Cal.  332 ;  19 

Cal.  46:  23  Cal.  660;  41  Cal.  669,  670;  69 
Cal.  250;  82  Cal.  133;  89  Cal. 662;  11  Mont. 
361. 

40.  Neither  part  II,  titie  HI,  of  the  Civil 
Code,  nor  the  statute  of  frauds  prevent  a 
debtor,  admittedly  insolvent,  from  transfer- 
ring his  property  directly  to  his  creditor, 
either  absolutely  m  payment  of  his  debt,  or 
as  security  by  way  of  mortgage.  (Wood  v. 
Franks,  67  Cal.  32.) 

41.  A  conveyance  giving  a  preference  to  one 
creditor  is  not  fraudulent  simplv  because  the 
debtor  is  insolvent^  and  the  creditor  is  aware 
at  the  time  that  it  will  have  the  effect  of 
defeating  the  collection  of  other  debts. 
(Wheaton  v.  Neville,  19  Cal.  41.) 

Cited  69  Cal.  261 ;  89  Cal.  662. 

42.  A  conveyance  givine  a  preference  is  not 
fraudulent,  though  the  debtor  be  insolvent, 
and  the  creditor  oe  aware  at  the  time  that  it 
will  have  the  effect  of  defeating  the  collection 
of  other  debts.  To  avoid  the  conveyance  there 
must  be  a  real  design  on  the  part  of  the  debtor 
to  prevent  the  application  of  his  property,  in 
whole  or  in  pi^,  to  the  satisfaction  of  his 
debts.  A  creditor  violates  no  rule  of  law 
when  he  takes  payment  or  security  for  his 
demand,  though  others  are  thereby  deprived 
of  all  means  of  satisfaction  of  their  own 
equally  meritorious  claims.  (Dana  v.  Stan- 
ford, 10  Cal.  269.) 

43.  Instructions  to  the  effect  that  a  transfer 
of  property  by  a  debtor  to  one  creditor  in  pref- 
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erenoe  to  othen  is  not  necessarily  fraudu- 
lent, although  not  posltiYely  erroneous, 
should  he  qualified  hv  the  statement  that  the 
transfer  must  he  made  in  good  faith,  (Suke- 
forth  T.  Lord,  87  Cal.  399.) 

44.  An  insolvent  dehtor,  wishing  to  prefer 
a  particular  creditor,  may  give  him  a  confes- 
sion  of  judgment,  witii  the  agreement  between 
them  that  jud^^ent  shall  not  be  entered  on 
the  confession  if  the  debtor  succeeds  in  ob- 
taining from  his  other  creditors  an  extension 
—the  creditor  himself  in  that  event  also  to 
giye  time;  but  that  if  the  other  creditors  re- 
fuse such  extension  and  attempt  to  attach, 
then  that  the  judgment  may  be  entered  on  the 
confession  and  execution  issued.  Such  a  con- 
fession, not  intended  to  be  used  to  influence 
the  n^tiations  with  the  other  creditors, 
but  simply  designed  to  secure  the  preferred 
creditor,  and  at  the  same  time  to  extend  as 
much  leniency  to  the  debtor  as  is  consistent 
with  the  creditor's  own  security,  is  valid. 
(Meeker  v.  Harris,  19  Cal.  278.) 

45.  'Bona  fide  purchase  made  by  creditor  of 
goods  of  his  debtor,  who  is  in  insolvent  circum- 
stances, is  not  fraudulent  merely  because  such 
creditor  thereby  obtains  a  preference  over 
other  creditors,  and  may  be  aware  at  the 
time  that  his  purchase  will  have  the  effect  of 
delaying  or  defeating  the  other  creditors  in 
the  collection  of  their  debts.  (Walden  v. 
Murdock,  23  Cal.  540. ) 

46.  Conveyance  in  consideration  of  the  can- 
cellation of  a  pre-existins  indebtedness  is 
a  conveyance  for  a  valuable  consideration 
within  the  meaning  of  section  1214  of  the 
Civil  Code.  (Gassen  v.  Hendrick,  74  Cal. 
444.) 

Cited  75  Cal.  554. 

47.  A  sale  of  personal  property  in  parent 
of  an  antecedent  indebtedness  is  not  void  un- 
der section  8439  of  the  Civil  Code,  although 
the  vendee  knew  that  the  effect  of  the  sale 
would  be  to  hinder  and  delay  other  creditors 
of  the  vendor  in  the  collection  of  their  debts. 
(Boss  V.  Sedgwick,  69  Cal.  247.) 

48.  The  transfer  is  not  relieved  of  its  fraud- 
ulent character  by  the  mere  fact  that  it  was 
made  in  part  payment  of  an  indebtedness  due 
to  the  transferee  for  moneys  held  by  the  trans- 
ferrer in  a  fiduciary  capacity.  (Godfrey  v. 
Miller,  80  Cal.  420.) 

49.  The  acceptance  by  a  creditor  from  an 
insolvent  debtor  of  an  amount  of  property 
largely  in  excess  of  his  demand  is  a  circum- 
stance tending  to  prove  a  fraudulent  intent, 
and  a  refusal  to  so  instruct  the  jury  is  erro- 
neous.    (Sukeforth  v.  Lord,  87  Cal.  399.) 

50.  The  fact  that  the  value  of  the  property 
so  transferred  is  grossly  in  excess  of  the 
creditor's  claim  is  a  circumstance  tending  to 
show  that  such  an  understanding  exists,  and 
the  jury  should  be  so  instructed.  (Sukeforth 
V.  Lord,  87  Cal.  399. ) 

51.  Instruction  that  where  the  considera- 
tion of  a  transfer  is  a  debt  the  property  must 
bear  a  reasonable  proportion  to  the  preferred 
debt  is  erroneous,  being  in  conflict  with  sec- 
tion 3442  of  the  Civil  Code.  (McFadden  v. 
Mitchell,  54  Cal.  828.) 

52.  If  A  sells  his  property  to  B,  in  consider- 


ation of  so  much  money  to  be  naid  l^  B  to  0, 
though  the  money  is  to  be  paid  bjr  or  out  of  a 
sale  of  the  goods,  the  contract  is  not  void. 
There  is  no  difference  in  such  case  between 
paying  to  A  and  payixig  to  A's  order  or  cred- 
itor.   (Wellington  v.  ^dgwick,  12  Cal.  469.) 

53.  Where  vendee  of  goods  is  to  nay  part  of 
puichaae  money  to  creditors  of  nis  vendor 
this  creates  no  trust  in  the  goods  sMd  in  favor 
of  such  creditors :  therefore,  in  an  action  to 
recover  suc^  ^oods,  the  following  instruction 
to  tiie  jury  is  improper:  "If  the  jury  believe 
from  tne  testimony  that  the  agreement  be- 
tween Stevens  A  Markley,  the  vendors  of  the 
plaintiff,  was  that  the  plaintiff  was  to  pay 
certain  of  the  debts  of  his  vendors  out  of  said 
goods,  then  that  such  sale,  as  against  the 
other  creditors  of  the  vendors,  is  fraudulent." 
(Wellington  v.  Sedgwick,  12  (M.  489.) 

7.  CMit0/asicM  M  80er»t  Tntat;  8ah9  o0Agn$' 

mottt  to  Refund. 

54.  Where  sale  of  personaltjr,  unaccom- 
panied l^  delivery,  is  absolute  in  terms,  bot 
with  an  understanding  between  vendor  and 
vendee  that  it  was  only  to  operate  as  a  mort^ 
gage,  then  it  is  a  secret  trust  as  to  the  snr- 

?lus,  and  void  as  to  creditors.    (Clhenery  v. 
'aimer,  6  Cal.  119.) 

55.  If  a  debtor  makes  a  sale  of  his  personal 
property  to  one  of  his  creditors,  with  an  un- 
derstanding that  out  of  the  proceeds  of  a  sale 
of  the  propertv  the  creditor  ^all  retain 
enough  to  pay  nis  own  debt,  and  then  pav 
certam  other  creditors,  and  then  pay  the  bal- 
ance of  the  proceeds  over  to  the  debtor,  and 
this  sale  is  made  to  prevent  other  cremtors 
from  attaching  the  property,  it  is  actual 
fraud,  and  vitiates  the  sale  as  to  other  credit- 
ors.   (Menton  v*  Adams,  49  Cal.  620.) 

56.  An  agreement  between  an  insolvent 
debtor  and  a  creditor,  to  whom  be  transferred 
all  his  property,  that  tbe  creditor  would  re- 
fund the  surplus  proceeds,  is  a  circumstance 
tending  to  show  that  the  transfer  was  made 
with  intent  to  delay  and  defraud  creditors, 
and  it  is  error  to  refuse  an  instruction  to  that 
effect.    (Sukeforth  v.  Lord,  87  Cal.  399.) 

57.  Trust  mentioned  in  eleventh  section  of 
statute  of   frauds  arises  where  the  debtor 

g laces  his  property  in  the  hands  of  a  trustee 
aving  no  beneficial  interest  therein^  to  hold 
for  his  benefit  solely,  and  enable  him  to  re- 
ceive and  enjoy  its  income  to  the  prejudice  of 
his  creditors.  (Gkxichaux  v.  Mulforo,  26  Cal. 
316.) 

Verbal  agreement  to  reconvey,  or  undeliv- 
ered reconveyance.    See  post.  III,  1. 

&  Dioeharging  Uw9  on  ffomootoad;  ttioeollo- 

noouo. 

58.  R.,  being  in  insolvent  and  embarrassed 
circumstances,  sold  certain  property  to  the 
plaintiff  in  order  to  discharge  certain  debts 
which  were  liens  upon  his  homestead,  for  the 
purpose  of  saving  it  to  himself,  all  of  which  the 
plaintiff  was  aware  at  the  time  he  made 
the  purchase.  Held,  that  the  sale  being  with 
the  direct  intent  of  benefit  or  advantage  to  the 
s^ler,  and  to  the  injury  of  the  eraditoiSb 


FRAUDULENT  CONVEYANCES,  H,  8,  9. 


1343 


Isfrandulent  andToid  aa  to  such  cieditora* 

(BiddeU  t.  Shirley,  6  Cal.  488.) 

Cited  10 CaL  494, 4d5;  23  Cal. 518;  68  Cal. 699. 

69.  A  aale  under  such  circumBtanqea,  ex- 
eept  to  a  cxeditor  in  payment  of  Mb  debt 
alone,  and  free  from  knowledge  of  or  collusion 
with  the  object  of  the  debtor,  must  be  con- 
sidered a  fraud  in  fact  and  in  law.  (Biddell 
Y.Shirley,  6 Cal. 488.) 

00.  The  removal  of  the  lien  from  the  home- 
stead which  is  but  the  consequence  of  an  act 
lawful  in  itself  is  not  fraudulent  as  to  cred- 
itors.   (Bandall  y.  Buffington,  10  Cal.  491.) 

61.  Where  the  defendant  was  indebted  in 
the  sum  of  one  thousand  dollars,  which  he 
secured  by  a  mortgage  on  his  homestead,  and 
some  time  afterwardb  became  insoWent,  and 
after  seyeral  attachments  had  been  issued  in 
suits  tt^inst  him,  and  levied  on  his  store,  he 
took  the  money  which  he  had,  and  paid  off 
the  debt  secured  l^  the  mor^^a^,  held,  that 
the  payment  was  not  an  act  to  hinder,  delay, 
and  defraud  his  creditors.  (Bandall  y.  Buf- 
fington, 10  Cal.  491.) 
Distinguished  23  Cal.  518. 

Agreements,  what  yoid.  Bee  Debtor  and 
Creditor. 

Sale,  yalidity  against  creditors.  See  Sales, 
284. 

.    Contracts  of  debtor  in  fraud  of  creditor. 
See  Debtor  and  Creditor. 

Misappropriation,  loans  or  conveyances  in 
fraud  of  creditors.    See  Corporations,  XI,  6. 

Conyeyancee  by  corporation  formmg  new 
eornoration.    See  Corporations,  719. 

Mortgage  of  vessel  at  sea,  validity  against 
creditors.    See  Shipping,  40. 

Mortgage  to  secure  future  adyances,  yalid- 
ityof .    See  Mortgages,  Y. 

jDedaration  as  sole  trader,  when  fraudulent. 
Bee  Husband  and  Wife,  637,  et  seq. 

Absolute  conveyance  with  defeasance,  when 
not  fraudulent.    See  Mortgages,  44. 

Action  brought  before  maturity,  yalidity 
against  creditors.  See  Judgments.  ICII,  16. 

Besulting  trustee,  oonyeyance  by  to  bene- 
ficiary, yahdity  oL  See  Trusts  and  Trustees 
VI,  8. 

Fraud  complete  without  delivery  of  deed. 
See  Bankruptcy  and  Insolvency,  286. 

9.  Change  of  ^ossMs/oir. 

a.  Necessity  of  5 

<S2.  A  sale  of  personal  property,  to  be  valid 
against  creditors,  must  be  aocompmied  b^  an 
actual  and  continued  chanse  of  nossession. 
(Whitney  y.  Stark,  8  Cal.  614;  Samuels  y. 
Gorham,  6  Cal.  226 :  Stanford  y.  Scannell,  10 
Cal.  7;  Bell  y.  McCaellan,  67  Cal.  283,  cited 
91  Cal.  296.) 

63.  A  transfer  of  personal  property,  not  ac- 
companied by  an  immediate  delivery,  and  an 
actual  and  continued  change  of  possession,  is 
conclusively  presumed  to  be  fraudulent  and 
therefore  yoid  as  against  the  creditors  of  the 
vendor.    (Bunting  y.  Salts,  84  Cal.  168.) 

64.  Every  transfer  of  personalty  made  by 
one  who  has  such  property  in  possession  is 
conclusiyely  presumedf  to  be  fraudulent  as 
against  those  who  are  his  creditors  while  he 
has  such  possession,  and  against  any  person 
on  whom  nis  estate  deyolves  in  trust  for  the 


benefit  of  others  than  the  one  who  made  such 
transfer,  unless  such  transfer  is  accompanied 
by  an  immediate  delivery  and  is  followed  by 
actual  change  of  possession.  (Harris  y.  Har- 
ris, 69  Cal.  623,  626.) 

66.  If  the  property  is  so  situated  that  the 
purchaser  can  take  possession  of  it  at  pleas- 
ure, his  failure  to  do  so  renders  the  previous 
transfer  yoid  as  to  the  creditors  of  theyendor. 
(Pearce  y.  Boggs,  99  Cal.  340.) 

66.  Where  one  of  two  partners  sells  to  third 
person  his  interest  in  stock  of  goods  belong- 
ing to  the  partnership  there  must  be  an  im- 
mediate deliyery  and  continued  change  of 
possession  as  required  by  section  3340  ol  the 
Civil  Code,  or  the  sale  will  be  yoid  as  to 
creditors,  and  it  is  immaterial  that  the  busi- 
ness of  the  partnership  is  conducted  under  a 
fictitious  name.  (Newell  y.  Desmond,  63  Cal. 
242.) 

67.  Although  statute  of  frauds  is  not  appli- 
cable to  sale  by  joint  owner  or  coteuant  of 
personal  property  of  his  interest  to  a  third 
party,  where  his  co-owner  has  exclusive  pos- 
session, yet  where  one  of  the  co-owners  of 
personal  property,  who  is  in  the  sole  i>osBes- 
sion  thereof,  sells  his  interest  therein  to  a 
third  party,  there  must  be  an  immediate  de- 
liyery, followed  by  an  actual  and  continued 
change  of  possession,  as  required  by  section 
3440  of  the  Ciyil  Code,  or  the  sale  will  be  void 
as  to  his  creditors.  (Brown  y.  O'Neal,  96 
Cal.  262.) 

68.  The  sale  of  personal  property,  unaccom- 
panied by  immediate  delivery  and  continued 
change  of  possession,  as  required  by  section 
3440  of  the  Ciyil  Code,  is  yoid  as  to  creditors, 
notwithstanding  the  fact  that  the  vendee  ob- 
tains possession  before  the  levy  is  made  by 
the  creditor.  (Watson  y.  Rodgers,  63  Cat. 
401,  cited  69  Cal.  149,  64  Cal.  80,  70  Cal.  663, 
96  Cal.  267;  Chenery  y.  Palmer,  6  Cal.  119, 
cited  23  Cal.  684, 1  N.  Dak.  69 ;  Edwards  y. 
Sonoma  Valley  Bank,  69  Cal.  148.) 

69.  The  absence  of  any  fraudulent  intent 
will  not  take  the  case  out  of  the  statute. 
There  must  be  an  actual  and  continued  change 
of  ix>ssession  or  the  sale  is  yoid  as  to  creditors. 
(Stewart  y.  Scannell,  8  Cal.  81.) 

70.  The  statute  of  this  state  makes  a  sale 
of  personal  property  fraudulent  and  yoid  as 
to  creditors  when  there  is  not  an  actual  and 
continued  change  of  possession,  and  courts 
cannot  evade  its  force  and  effect  by  an  inquiry 
into  the  consideration  paid  by  the  purchaser 
or  the  good  faith  of  the  transaction.  (Woods 
y.  Bugbey.  29  Cal.  466.) 

Cited  96  Cal.  267. 

71.  A  transfer  of  personal  property  which 
is  not  accompaniea  by  an  immediate  de- 
livery, and  followed  by  an  actual  and  con- 
tinued change  of  possession,  is  fraudulent 
and  yoid  as  against  the  claim  of  any  creditor 
who  is  such  creditor  during  any  of  the  time 
the  person  making  the  transfer  remains  in 
possession,  and  such  creditor  may  cause  the 
property  to  be  seized  in  the  same  manner  as 
ne  mignt  have  done  had  there  been  no  at- 
tempted transfer  by  the  debtor.  The  con- 
sideration paid  by  the  purchaser  or  the  jjood 
faith  of  the  transaction  cannot  be  inquired 
into  for  the  purpose  of  evading  the  force  and 
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effect  of  the  law  declaring  sucfa  tranflfer 
iraadulent  and  void.  (Brown  y,  O'Neal,  05 
Cal.  262.) 

72.  No  deliTery  by  the  vendor  of  personal 
property  is  necessary  as  against  parties  who 
are  neither  creditors  nor  subsequent  pur- 
chasers of  Ba6h  vendor.  (Paige  y.  O'Neal,  12 
Cal.  483.) 

73.  The  statute  of  frauds  only  requires  an 
actual  and  continued  change  ot  possession  aa 
a  protection  against  creditors  and  subseouent 
purchasers  of  the  vendor.  (Paige  v.  O'Neal, 
12  Cal.  483.) 

74.  A  sale  of  personal  property  without  de- 
livery is  not  absolutely  void,  but  only  so  as  to 
creditors  and  subsequent  purchasers.  (Visher 
V.  Webster,  13  Cal.  68.) 

Cited  17  Cal.  546. 

Betention  of  possession,  effect  cm  executor. 
See  post,  III,  2. 

On  gift  of  personalty  to  wife.   See  ante,  26. 

Chan|^  of  possession,  necessity  of.  See 
Executions,  138. 

Side  of  exempt  property  without  change  of 
possession.    See  Exemptions,  38. 

(Change  of  possession  on  Me  of  growing 
crop.    See  Growing  Crops,  3. 

b.  What  Constitutes. 

A.  Sufficiency  of;  Herein  of  What  is  Actual 
Immediate  Delivery  and  Continuous 
Possession. 

75.  The  validity  of  a  sale  of  personal  prop- 
erty, as  between  the  vendee  and  an  attaching 
cr^tor,  when  tested  upon  the  question  of 
the  delivery  and  continued  change  of  posses- 
sion, is  to  be  determined  by  the  same  rule 
whether  the  sale  was  absolute  or  made  by 
way  of  mortgage  to  secure  an  indebtedness. 
(Woods  V.  Bugbey,  29  Cal.  466.) 

Cited  71  Cal.  221 ;  8  Col.  470;  9  Col.  183, 186, 
187 ;  7  Mont.  141 ;  17  Nev.  213 ;  3  Utah,  411. 

76.  The  acts  required  to  prevent  a  sale  of 
personal  property  irom  being  declared  fraud- 
ulent for  want  of  an  immediate  delivery  and 
actual  and  continued  change  of  x>os8eBsion. 
dex)end  very  much  on  the  character  and 
quantity  of  the  property  sold.  (Lay  v.  Ne- 
ville. 25  Cal.  545.) 

Cited  29  Cal.  472;  56  Cal.  334;  9  Col.  189;  5 
Mont.  433. 

77.  The  word  "actual,"  as  applied  to  the 
change  of  possession  required  by  section  8440 
of  the  Civil  Code,  means  existing  in  act,  and 
truly  and  absolutely  so ;  really  acted  or  act- 
ing ;  carried  out ;  opposed  to  potential,  possi- 
ble, virtual,  or  theoretical.  (Bunting  v.  Salts, 
84  Cal.  168.) 

78.  To  make  a  sale  of  personal  property 
good  against  creditors  of  the  vendor  the 
vendee  must  take  actual  possession.  (Engles 
V.  Marshall,  19  Cal.  320.) 

Cited  23  Cal.  334;  84  Cal.  172;  94  Cal.  165. 

79.  All  the  statute  requires  is  that  delivery 
must  be  made ;  the  vendee  must  take  actual 
XX>ssession ;  the  possession  must  be  open  and 
unequivocal,  carrying  with  it  the  usual  marks 
and  indications  of  ownership  by  the  vendee. 
The  possession  must  be  continuous  —  not 
taken  to  be  surrendered  back  again  —  not 
formal,  but  substantial.     But  it  need  not 


necessarily  continue  indefinitely  when  it  Is 
bona  fide  and  openly  taken,  and  is  kept  for 
such  a  length  of  time  aa  to  give  general  ad- 
vertisement of  the  status  of  the  property  and 
the  claim  to  it  by  the  vendee.  (Stevms  y* 
Irwin,  15  Cal.  603.) 

Cited  19  Cal.  329 :  23  Cal.  884;  26  Cal.  323 ;  29 
Cal.  472,  560;  58  Cal.  625,  626;  67  Cal.  284, 
285;  70  Cal.  563;  73  Cal.  402:  84  Cal.  172; 
9  Col.  185;  3  Dak.  300;  5  Mont.  436;  7 
Mont.  131,  141,  145,  146;  2  Nev.  247;  10 
Nev.  424,  429;  11  Nev.  271. 

80.  Our  statute  of  frauds  (Act  of  1860,  see. 
15)  was  not  intended  to  go  beyond  the  ex- 
treme rule  adopted  by  the  supreme  court  of 
the  United  States  and  the  English  courts,  to 
wit,  that  retention  of  the  possession  of  per- 
sonal property  by  the  vendor,  after  an  ab- 
solute safe,  18  per  se  fraud.  The  word 
"  actual"  in  the  statute  was  designed  simply 
to  exclude  a  mere  formal  change  of  possession, 
and  the  word  ''continued"  to  exclude  a  mere 
tem^rary  change.  But  the  statute  doee  not 
require  that  the  vendor,  under  penalty  of  for- 
feiture of  the  goods,  shall  never  have  any  con- 
trol over  or  care  of  them.  (Stevens  v.  Irwin, 
15  Cal.  503.) 

81.  Change  of jpoeaession  of  property  must 
be  continu^  Tne  statute  doee  not  fix  any 
limits  when  this  change  may  cease,  and  if 
courts  put  limits  to  it,  they  could  do  away  with 
the  dear  languaoe  of  the  statute.  (Bacon  v. 
Scannell,  9  (3al.  271.) 

Overruled  15  Cal.  508. 

82.  Where  a  vendee  of  personal  property 
buys  it  bona  fide,  takes  XMSsession  openly, 
and  holds  it  in  exclusive  possession  for  a  jrear 
or  more,  and  afterwards  puts  the  property 
into  the  possession  of  the  vendor,  as  attorney 
in  fact  of  tiie  vendee,  this  qualified  possession 
of  the  vendor  does  not,  as  matter  of  law,  show 
the  sale  to  be  fraudulent  and  void  as  against 
the  creditors  of  the  vendor.  (Stevens  v.  Ir- 
win, 15  Cal.  503.) 

Cited  91  Cal.  295. 

83.  By  immediate  change  of  possession  is 
not  meant  delivery  instanter,  but  the  char- 
acter of  the  property  sold,  its  situation,  and 
all  the  circumstances  must  be  taken  into  con- 
sideration in  determining  whether  there  was 
a  delivery  within  a  reasonable  time,  so  as  to 
meet  the  requirement  of  the  statute,  and  this 
will  often  be  a  question  of  fact  for  the  jury. 
(Samuels  v.  Gornam,  5  Cal.  226.) 

Cited  2  Nev.  246. 

B.  Constructive  Possession;  Property  not  in 

Existence. 

84.  Constructive  possession  by  the  vendee 
of  personal  property  sold,  or  the  mere  trans- 
fer of  ownership  of  land  on  which  the  per- 
sonal property  is  situated,  is  not  alone  suffi- 
cient to  constitute  the  change  of  possession  of 
the  personal  property  required  by  the  statute 
of  frauds.     (Bunting  v.  Salts,  84  Cal.  168.) 

85.  The  action  was  brought  by  the  vendees 
of  a  bookstore  to  recover  the  possession  of 
their  stock  in  trade  which  had  been  levied 
upon  under  an  execution  aeainst  their  vendor. 
Tne  defendant  claimed  toat  the  sale  to  the 
plaintiffs  had  not  been  accompanied  by  an 
immediate  delivery  and  continued  change  of 


FRAUDULENT  CONVEYANCES,  U,  9. 


1845 


poflsesrion.  The  evidence  of  the  plaintiffs 
showed  that  none  of  the  property  levied  upon 
bad  ever  belonj^ed  to  their  vendor,  bat  was 
new  stock,  which  had  been  purchased  by 
them  sabsequent  to  the  sale  attacked.  On 
the  trial  the  court  instructed  the  jury,  in 
effect,  that  if  the  property  levied  upon  was 
not  in  existence  at  the  time  of  the  sale,  then 
there  oould  not  have  been  a  change  of  posses- 
sion as  to  it,  and  the  requirements  of  section 
8440  of  the  Civil  Code,  with  reference  to  a 
change  of  possession,  would  not  apply,  and 
the  sale  would  be  valid,  even  as  against 
creditors,  without  reference  to  the  question 
of  change  of  possession.  Held,  that  the  in- 
struction was  proper.  (Newell  v.  Desmond, 
74  Cal.  46.) 

C.  Assumption  of  Ownership;  Changing  In- 
dicia of  Ownership ;  Vendor  Kemaining 
in  Control. 

86.  A  sale  of  personal  property,  accom- 
panied by  such  open  and  unequivocal  acts  on 
the  part  of  the  vendee  as  to  give  evidence  to 
the  world  of  his  ownership,  and  to  show  that 
the  ownership  and  possession  of  the  vendor 
had  whcdly  ceased,  is  valid,  under  section 
8440  of  the  Civil  Code,  as  against  creditors  of 
the  vendor.   (Gould  v.  Huntley,  73  Cal.  899.) 

87.  The  action  was  brought  to  recover  dam- 
ages for  the  conversion  of  certain  household 
furniture.  The  defendant,  a  sheriff,  justified 
the  taking  under  an  execution  against  the 
vendor  of  the  plaintiff.  The  property  in  ques- 
tion constituted  the  furniture  of  a  lodging- 
boose  kept  by  the  vendor,  and  was  sold  to  the 
plaintiff  in  payment  of  an  antecedent  in- 
debtedness. At  the  time  of  the  sale  the 
plaintiff,  a  lodger  in  the  house,  immediately 
took  possession  of  the  furniture,  notified  the 
inmates  of  the  house  that  he  had  bought  it. 
and  continued  to  exercise  control  over  it  until 
it  was  seised  by  the  defendant.  From  the 
time  of  the  sale  until  a  few  hours  before  the 
seisnre  the  vendor  of  the  plaintiff  resided  in 
the  house,  but  during  most  of  the  time  was 
ill  in  bed.  Held,  that  the  evidence  was  sufii- 
cient  to  show  that  the  sale  was  accompanied 
by  an  immediate  deliveir  and  followed  b^  an 
Actual  and  continued  change  of  possession. 
(Ross  T.  Sedgwick,  09  Cal.  247.) 

88.  Under  such  circumstances  the  vendee 
might  have  taken  actual  possession  of  the 
furniture,  although  the  legal  possession  of  the 
house  remained  in  the  vendor.  (Ross  v. 
Sedgwick,  09  Cal.  247.) 

89.  Evidence  which  tends  to  show  a  bona 
Ude  sale  for  value  by  a  judgment  debtor  to 
bis  daughter,  though  living  in  his  household, 
of  an  interest  in  cattle  running  at  large,  on  a 
xmn^  of  very  considerable  extent,  without 
notice  to  the  daughter  of  the  existence  of  the 
debt,  and  that  immediately  after  the  sale  the 
daughter  assumed  control  of  such  interest  and 
performed  all  the  duties  which  would  pertain 
to  a  man  similarly  circumstanced,  naving 
cfaaii^  of  and  owning  a  like  interest  in  cattle 
running  on  such  a  range,  and  that  she  notified 
all  the  co-owners  as  well  as  other  persons  of 
her  purchase,  and  secured  a  division  of  the 
cattle,  and  received  and  retained  control  and 
care  of  her  share  of  the  cattle,  after  divisioui 

Cjll,  DMSsr,  Vol.  IL^85 


as  fully  and  assiduously  as  a  man  would  take 
care  of  his  own  cattle  in  a  like  case,  is  suffi- 
cient to  warrant  the  jury  in  believing  that  the 
sale  was  in  fact  bona  fide  and  accompanied  by 
an  immediate  delivery  and  followed  by  an 
actual  and  continued  change  of  possession,  and 
in  sustaining  the  validity  of  the  sale  as  against 
the  judgment  creditor  of  the  father.  (Hart 
V.  Mead,  84  Cal.  244.) 

90.  The  action  was  brought  by  the  assignee 
of  two  insolvent  partners  to  recover  the  i>os- 
session  of  certain  horses  which  had  been  pre- 
viously sold  by  them  to  the  defendant.  The 
sale  was  attacked  on  the  sole  ^und  that  it 
was  not  accompanied  by  an  immediate  de- 
hvery  and  an  actual  and  continued  change  of 
possession.  The  evidence  showed  that  for 
three  months  prior  to  and  at  the  time  of  the 
sale  the  horses  were  being  pastured  on  a  ranch 
belonging  to  the  defendant;  that  from  the 
time  of  the  sale  the  defendant,  who  had 
shortly  before  married  one  of  the  vendors, 
had  full  possession  and  control  of  the  horses, 
and  within  five  days  thereafter  moved  them 
to  another  ranch  belonging  to  him  about 
fifteen  miles  distant ;  that  the  consideration 
of  the  sale  was  a  pre-existing  indebtedness 
equal  to  the  full  value  of  the  horses.  Held, 
that  the  sale  was  valid,  and  was  accompanied 
by  such  an  immediate  delivery  and  actual  and 
continued  change  of  possession  as  the  nature 
of  the  case  permitted.  (Hogan  v.  Cowell,  73 
Cal.  211.) 

91.  In  an  action  to  recover  the  possession  of 
personal  property — in  which  the  defendant 
justified  as  sheriff,  under  an  attachment 
against  one  C,  alleged  in  the  answer  to  be 
owner — it  appeared  from  the  evidence  that 
the  property  (consisting  of  the  stock  of  a 
drug-store)  was  purchased  by  the  plaintiffs' 
vendor  from  the  assignee  in  bankruptcy  of  C, 
and  that  C,  who  was  then  in  possession,  was 
allowed  to  remain  in  possession  pending 
negotiations  for  a  purchase  by  him ;  that  sub- 
sequently the  plaintiffs  made  a  written  agree- 
ment to  sell  the  property  to  C.  upon  certain 
termS;  and  that,  upon  the  failure  of  C.  to  com- 
ply with  the  terms  of  the  contract,  the  plain- 
tins  took  possession  some  time  prior  to  the 
levy  of  the  attachment.  The  findings  and 
judgment  were  for  the  plaintiffs.  Held,  at 
the  time  of  the  transfer  it  was  the  assignee 
who  was  in  possession  and  had  control  of  the 
property,  and  there  is  no  evidence  which 
tends  to  prove  that  he  did  not  immediately 
deliver  it  to  the  purchaser,  or  that  the  sale 
was  not  followed  by  an  actual  and  continued 
change  of  possession.  Therefore  the  transfer 
cannot  be  conclusively  presumed  to  be  fraud- 
ulent as  against  the  creditors  of  the  bankrupt. 
(Redington  v.  Nunan,  60  Cal.  682.) 

92.  Possession  of  personalty  must  be  so 
changed  to  indicate  oy  the  change  that  the 
former  owner  no  longer  owns  it.  (Bunting 
V.  Baltz,  84Cal.  168.) 

93.  There  is  no  sufficient  change  of  posses- 
sion when  the  property  appears  to  remain,  to 
all  external  appearances,  in  the  same  condi- 
tion in  which  it  was  before  the  sale,  and  there 
is  nothing  to  notify  third  persons  of  the  claim 
of  the  new  owner.  The  possession  of  the 
vendee  must  be  open  and  unequivocal,  carry- 
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ing  with  it  the  asnal  marks  and  indicatians 
of  ownership  by  the  vendee.  (Bunting  y. 
SalU,  84  Cal.  1680 

94.  The  possession  must  be  op&i  and  un- 
equivocal, having  the  usual  indications  of 
ownership  by  the  vendee  so  as  to  notify  the 
world  of  his  claims,  and  this  possession  must 
be  continuous,  etc  (Engles  v.  Marshall,  19 
Cal.  320.) 

Cited  28  Cal.  384;  84  Cal.  172;  94  Cal.  165. 

95.  If  a  merchant,  having  a  stock  of  goods 
in  his  store,  and  engaged  in  a  retail  trade, 
with  clerks  in  his  employ,  makes  a  sale  in 
good  faith  of  his  entire  stock  in  trade  to  a 
creditor  in  ^yment  of  the  indebtedness,  and 
for  a  fair  pnce,  and  the  creditor  immediately 
goes  into  the  store,  takes  entire  control  of  the 
business,  and  proceeds  to  take  an  inventory, 
and  also  to  retail  the  soods  to  customers  with 
the  assistance  of  the  derksof  the  vendor,  this 
constitutes  an  actual  and  continued  change  of 
possession,  and  the  sale  is  valid  as  against  the 
creditors  of  the  vendor,  although  there  has 
been  no  formal  discharge  of  the  clerks  of  the 
vendor  and  rehiring  of  them  by  the  vendee, 
and  the  vendor  contmues  to  occupv  a  room  in 
the  upper  part  of  the  store  where  he  had  pre- 
viously slept.  (Ford  v.  Chambers,  28  Cal.  i3. ) 
Cited  56  Cal.  603;  85  Cal.  259;  3  Dak.  800;  10 

Nev.  424,  437. 

96.  It  ap{>eared  that  L.,  being  the  owner  of 
the  property  in  controversy,  consisting  of 
horses  and  bay,  sold  and  delivered  the  same 
to  the  plaintiff,  and  at  the  same  time  leased 
to  him  the  ranch  on  which  the  property  was, 
and  of  which  the  i)laintiff,  as  tne  servant  of 
L.,  had  for  some  time  been  the  sole  actual 
occupant;  and  that  the  property  remained 
upon  the  ranch  until  taken  by  the  defendant. 
Held,  the  jury  having  found  ior  the  plaintiff, 
and  the  court  having  granted  a  new  trial, 
that  there  was  no  apparent  change  in  the 
mode  of  the  plaintin's  occupation  when  he 
ceased  to  be  the  servant  of  L.  and  became  his 
lessee,  and  that  the  court  below  did  not  err 
in  granting  a  new  trial.  (Grum  v.  Barney, 
55  Cal.  254.) 

Cited  70  Cal.  563 ;  88  Cal.  397. 

97.  The  evidence  is  insufficient  to  show  an 
aci:ual  and  continued  change  of  possession  of 
a  farm  wagon  attached  by  a  creditor  of  the 
vendor  if  it  appears  that  the  wagon  was  re- 
tained uxx>n  a  farm  properly  claimed  as  a 
homestead  by  the  vendor's  wife,  and  upon 
which  the  family  of  the  vendor  continued  to 
reside  after  the  wagon  had  been  sold  to  the 
mother  of  the  vendor,  who  was  a  nonresident 
of  the  state,  thoueh  it  may  appear  that  the 
vendor  had  ceased  farmine  and  engaged  in 
other  business,  and  that  Bis  wife  and  her 
father  were  tne  authorized  agents  of  his 
mother  to  act  for  her  in  regard  to  the  prop- 
erty sold  to  her.  (Bunting  v.  Salts,  84  Cfu. 
168.) 

98.  Such  transaction  could  amount  to  no 
more  than  an  authoritv  to  the  vendee  to  take 
actual  possession  of  tne  farm  waeon,  which 
she  failed  to  do.  (Bunting  v.  Salts,  84  Cal. 
168.) 

99.  D.  owned  several  teams,  with  which  he 
was  engaged  in  haulins  bark  for  G.  Drivers 
were  employed  and  D.  did  not ,  personally 


superintend  the  work.  The  teams  were  fed 
and  kept  nishts  at  a  bam  on  G's  land,  and 
the  drivers  mept  there.  G.  met  D.  at  a  town 
several  miles  from  the  bam  and  bought  the 
teams,  and,  retumins  toward  the  bim,  met 
the  teams  on  the  road,  and  told  the  drivers  of 
his  purchase,  and  requested  them  to  continue 
work  for  him,  to  which  they  agreed.  He  went 
to  the  bam  the  same  ni^t  and  renewed  the 
arrangement  with  the  drivers,  who,  the  next 
day,  continued  hauling  bark,  and  were  met 
by  an  officer,  who  attached  the  teams  at  the 
suit  of  a  creditor  of  D.  Held,  that  there  waa 
not  an  actual  delivery  and  continued  change 
of  possession  as  required  by  the  statute  of 
frauds.    (Gray  v.  Corey,  48  Cal.  208.) 

100.  E.  and  S.  were  the  ownera  of  a  mule 
team,  which  they  used  in  hauling  quarts 
rock  to  their  quarts-mill;  the  team  was 
driven  by  one  I^'tU^  employee.  K.  and  8. 
sold  the  team  to  H.,  executinff  a  bill  of  sale, 
and  delivering  the  team  by  the  discharge  ot 
L.,  the  driver,  who  was  immediately  employed 
by  H.,  and  sayingj  to  H.,  "there  is  the  team." 
A.,  and  8.  then  hired  of  H.  the  team  at  eight 
dollan  per  day,  and  put  it  in  the  same  business 
of  hauling  quarts  rock  as  before,  and  with  L., 
the  same  driver.  Team  was  kept  and  fed  at 
K.  and  S's  stable,  as  before  the  sale.  Held, 
that  there  was  no  such  actual  and  continued 
change  in  the  possessioA  of  the  property,  un- 
der H's  purehase,  as  to  take  the  case  out  of 
the  operation  of  the  statute  of  frauds.  (Hurl- 
buid  V.  Bogardus,  10  Cal.  518.) 

Cited  1  Nev.  224 ;  2  Nev.  298 ;  10  Nev.  423-29. 

101.  G.,  the  owner  of  cattle  and  horses, 
rented  Isnd  of  L.,  and  kept  the  cattle  and 
horses  on  the  land  in  Sutter  county,  and  P. 
worked  for  him.  G.  owed  L.  on  a  note  given 
April  29, 1872.  June  7, 1872,  G.  and  P.  went 
to  Sacramento  and  delivered  L.  some  hogs  on 
the  debt.  The  next  day  G.  sold  to  P.  and  to 
R.,  his  brother-in-law,  his  cattle  and  horses 
for  eighteen  hundred  dollars,  and  all  three  of 
the  parties  started  with  the  cattle  and  horses 
for  Big  Yallev,  Siskiyou  county,  G.,  riding  on 
a  horse,  and  nis  family  following  behind  in  a 
wagon  nauled  by  one  of.  the  horses  sold  by  G. 
When  about  thirty  miles  from  the  place  of 
starting  the  cattle  and  horses  were  attached 
at  the  suit  of  L.  Held,  that  there  was  no  such 
change  of  possession  as  is  reouired  by  the 
statute,  ana  that  the  sale  was  plainly  f raudu* 
lent.    (Regli  v.  McClure,  47  Cal.  612.) 

102.  A  sale  of  merchandise  by  bill  of  sale, 
the  goods  remaining  in  the  possession  of  the 
vendors  as  warehousemen,  at  a  regular  charge, 
and  their  receipt  given  for  the  goods  on  stor- 
a^,  the  vendors  doing  business  as  commis- 
sion merchants,  and  sometimes  receiving 
goods  on  storage,  is  void  as  to  the  creditors  of 
the  vendors.  (Stewart  v.  Scannell,  8  Cal* 
80  ) 

Cited  8  Cal.  661;  9  Cal. 273;  lOCal.9;  disap- 
proved 26  Cal.  823. 

103.  If  the  owner  of  a  kiln  of  bricks,  before 
the  burning  of  the  same  has  been  completed, 
makes  a  sale  thereof  in  good  faith  and  for  a 
valid  consideration  to  a  creditor,  and  the  ven* 
dor  completes  the  burning  of  tne  kiln,  exer> 
cising  tne  same  apparent  control  as  before, 
the  sale  is  to  be  deemed  fraudulent  as  to  an 
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•itaching  creditor  for  want  of  a  change  of 
poaeeaeion.   (Wooda  y.  Bugbey,  29  Cal.  466.) 

104.  The  parchaser  or  mort^gee  of  a  kiln 
of  bricks,  while  being  bamed,  mast  take  that 
poflsesBion  of  the  property  which  places  him 
m  the  relation  to  the  same  that  owners 
vsoally  have  to  a  like  kind  of  property,  in 
order  to  secure  it  aeainst  attaching  creditors 
of  the  vendor.  (Woods  y.  Bugbey,  29  Cal. 
406.) 

105.  In  the  fall  of  1856  L.  rented  of  W.  a 
portion  of  his  brickyard,  for  the  puijKMe  of 
making  bricks.  L.  subsequent! v  made  a  kiln 
of  bricks,  and  left  them  in  W  8  charee  and 
possession,  for  him  to  sell  for  L'b  beneht.  In 
January,  1857,  L.  made  and  delivered  a  bill 
of  sale  of  the  bricks  to  B.,  and  informed  W. 
of  the  same,  but  there  was  no  change  of 
possession  under  the  bill  of  bale.  8.,  the  de- 
fendant, as  constable,  seised  the  bricks  under 
a  process  affainfit  L.,  and  sold  them  as  the 
property  of  L.  Held,  that  L.'8  sale  to  R.  was 
a  fraud  as  against  the  creditors  of  L.,  and 
that  defendant  was  justifiable  in  taking  the 
bricks  and  selling  tne  same,  (Richards  y. 
Schroder,  10  Cal.  481.) 

Distinguished  14  Cal.  386. 

106.  Where  one  purchases  horses  from  his 
brother-in*law,  and  takes  them  from  a  pasture 
where  they  were,  and  a  day  or  two  after  had 
them  taken  away,  and  the  brotber-in-law 
took  them  and  put  them  in  the  pasture  of 
another,  and  remained  in  control  of  them  dur- 
ing a  long  absence  by  the  purchaser,  it  was 
held  that  the  sale  was  yoid  for  want  of  chanee 
of  possession.  (Ruddle  y.  Giyens,  76  Cal. 
457.) 

107.  Where,  on  a  sale,  the  purchaser  leayes 
the  property  in  the  place  where  it  was  stored, 
and  afterwards  permits  the  seller  to  take  ana 
use  it,  and  works  for  the  seller  while  using 
the  property,  the  sale  is  void  as  to  the  credit* 
ors  of  the  seller.  (Bill  y.  McClellan,  67  Cal. 
283.) 

Cited  91  CaL  295. 

IQS,  Swifi^  sold  certain  cattle  to  Mary 
Crowder  without  transfer  of  possession. 
These  parties  afterwards  intermarried.  Swift 
still  retained  possession  of  the  cattle,  and, 
with  the  knowledge  and  consent  of  his  wife, 
oontinued  to  exercise  full  acts  of  ownership 
oyer  them.  He  afterwards  made  a  bill  of  sale 
of  them  to  Dean  in  his  own  name,  but  under 
his  wife's  direction.  After  the  sale  the  prop- 
erty remained  in  the  possession  of  Swift. 
Held,  that  the  transfer  to  Dean  was  yoid  as 
against  the  creditors  of  Swift  while  he  re« 
mained  in  possession.  (Dean  y.  Walken- 
horst,  64  Cat.  78.) 
Cited  70  Cal.  563. 

109.  The  propertj  purchased  consisted  of 
loose  hay  stored  m  a  bam  owned  by  the 
yendor.  The  plaintiff  examined  the  hay  at 
the  time  of  the  sale,  and  there  was  a  yerbal 
deliyery.  A  keeper  was  left  in  charge  of  the 
hay.  A  portion  of  it  was  subsequently  re- 
moyed.  but  the  part  in  controyersy  remained 
in  the  bam  until  it  ^as  attached  by  a  creditor 
d  the  yendor.  The  period  between  the  sale 
and  attachment  was  about  three  months. 
The  bam  continued  in  the  possession  and 
under  tba  control  of  theyendor.    The  court 


below  found  that  there  was  not  an  immediate 
deliyery,  and  an  actual  and  oontinued  change 
of  ^session.  Held,  that  the  finding  was 
justified  by  the  eyidenoe.  (Merrill  y.  Hurl- 
hurt,  63  CaL  494.) 

110.  F.  sold  and  deliyered  to  Y.  P.  certain 
goods,  the  possession  of  which  V.  P.  retained 
for  two  or  three  days,  when  he  leased  the 

S remises  in  which  tne  goods  were,  and  de- 
yered  the  goods  to  F.,  nis  yendor,  and  one 
M.,  who,  after  carrying  on  the  business  in 
connection  with  F.  for  a  few  days,  retired, 
leaying  F.  in  the  exclusiye  possession  of  the 
property,  which  possession  oontinued  until 
thegooos  were  seised  by  L.,as  constable,  un- 
der an  execution  against  F.  Held,  that  the 
sale  of  the  goods  to  V.  P.  was  yoid  as  to 
creditors,  and  the  goods  were  subject  to  the 
execution  against  F.  (Van  Pelt  y.  Littler, 
10  Cal.  894.) 

Purchaser  under  execution  nermitting 
debtor  to  remain  in  possession.  Bee  Execu- 
tions, 165,  et  sea. 

Leaying  landlord  in  possession  and  em* 
ployment  of.    See  Landlord  and  Tenant,  26. 

D.  Employmentof  Seller  by  Purchaser. 

111.  The  employment  by  the  yendee  of  one 
of  the  yendors,  after  a  sale  of  personal  property, 
while  tending  to  show  a  want  of  actual  and 
continued  change  of  possession,  is  not  conclu- 
siye  of  the  question,  but  only  an  element  of 
proof  to  be  weighed  by  the  jury,  ((xoldstein 
y.  Nunan,  66  Cal.  542.) 

Cited  71  Cal.  221. 

112.  The  employment  of  the  yendor  by  the 
yendee  after  the  sale  may  be  proyed  as  a  fact 
tending  to  show  that  there  has  been  no  actual 
or  continued  change  of  possession,  but  when 
proved  it  does  not  become  conclusiye  of  the 
question,  but  only  an  element  of  proof  to  be 
weighed  by  the  jury,  ((jrodchaux  y.  Mulford. 
26  Cal.  316.) 

Cited  66  Cal.  544;  78  Cal.  402;  92 Cal.  226. 

113.  After  a  sale  of  goods  and  chattels,  and 
an  actual  change  of  possession,  the  employ- 
ment of  the  yendor  oy  the  yendee,  in  the 
capacity  of  a  clerk  or  salesman,  is  not  per  se 
a  conclusiye  evidence  of  fraud  which  admits 
of  no  explanation.  (Godchaux  y.  Mulford,  26 
Cal.  316.) 

114.  In  case  of  a  sale  of  goods  and  chattels, 
the  subsequent  employment  of  the  vendor  by 
the  vendee,  in  the  subordinate  capacity  of  a 
clerk  or  salesman  of  the  same  goods,  is  not 
absolutely  incompatible  with  an  absolute  and 
continuea  change  of  possession,  and  is  not  of 
itself,  regardless  of  all  other  facts  and  circum- 
stances, conclusiye  evidence  of  fraud.  Such 
employment  is  a  circumstance  tending  to 
show  that  there  has  not  been  such  a  change 
of  possession  as  the  statute  rcKjuires,  but  it  is 
not  per  se  a  fraud  which  admits  of  no  expla- 
naiion.    (Qodchaux  v.  Mulford,  26  Cal.  316.) 

115.  After  a  sale  of  goods  and  chattels  in 
good  faithj  and  an  actualand  notorious  change 
of  possession,  the  employment  of  the  vendor 
by  the  vendee  as  a  mere  clerk  or  salesman  is 
not  a  fraud  which  vitiates  the  sale  because 
the  change  of  possession  is  not  continued. 
(<]K)dchauz  y.  Mulford,  26  Cal.  316.) 
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Cited  29  Cal.  472;  07  Cal.  285;  89  C^tl.  608; 
8  Col.  470;  9  Col.  185;  3  Dak.  800;  5  Mont. 
437;  7  Mont.  132,  141,  146,  146;  10  Nev. 
424,436. 

116.  Where  the  court  had  inBtmcted  the 
Jury  that  in  determining  whether  there  was 
an  actual  and  continued  change  of  poMeasion 
of  the  property  at  the  time  of  9ie  alleged  sale, 
while  they  were  to  consider  the  fact  that  the 
vendee  employed  the  vendor  after  the  sale, 
still  they  were  not  hound  to  regard  that  fact 
alone  as  conclusive  of  the  question,  it  is  not 
error  for  the  court  to  give  an  oral  explana- 
tion at  the  request  of  a  iuror,  to  tiie  effect  that 
a  vendee  can  employ  his  vendor,  hut  if  he 
leaves  the  vendor  in  the  entire  charge  of  the 
property,  or  in  such  apparentiv  entire  charge 
that  it  appears  to  the  world  that  there  is  no 
open  and  apparent  change  of  possession,  and 
no  open  and  apparent  means  oy  which  peo- 
T^e  ahout  could  take  notice  that  there  nad 
oeen  any  diange,  then  there  is  not  such  an 
actual  change  of  possession  as  is  required  hy 
law.    (Etchepare  v.  Aguirre,  91  CaL  288.) 

117.  Where  the  circumstances  attending 
the  change  of  ownership  and  possession  are 
sufficient  to  raise  a  presumption  that  the 
creditors  of  the  vendor  had  notice  of  the  sale, 
the  vendee  may  loan,  let  to,  or  employ  the 
vendor  to  perform  services  on  the  property 
sold  to  the  same  extent  as  though  he  were  a 
stranger.    (Grould  v.  Huntley,  73  Cal.  899.) 

118.  Vendor  if  employed  by  vendee  cannot 
remain  in  apparently  sole  possession  of  the 
goods  after  the  sale ;  out  if  it  be  apparent  to 
all  the  world  that  he  has  ceased  to  be  the 
owner,  and  that  another  has  become  such, 
and  that  he  is  only  a  subordinate  or  clerk, 
the  rule  requiring  an  actual  and  continued 
change  of  possession  is  satisfied.  (Godchaux 
V.  Mulford,  28  Cal.  316.) 

119.  8.,  a  clothing  merchant  whose  goods 
were  under  attachment,  sold  them  to  W.,  who 
procured  the  release  of  the  attachment  and 
removed  the  stock  to  his,  W's,  cigar-store. 
Within  less  than  two  weeks  thereafter  S.  was 
engaged  professedly  as  employee  of  W.  in  ped- 
dlitiff  outthe^oodsand  managing  their  sale  at 
retau,  in  which  condition  they  were  again 
attached  as  the  property  of  S.  Held,  that 
there  was  no  such  actual  and  continued 
change  of  possession  as  was  required  by  the 
fifteenth  section  of  the  statute  of  frauds,  and 
that  the  goods  were  therefore  liable  to  the 
attachment.    (Weil  v.  Paul,  22  Cal.  492.) 

E.  Question  of.  Whether  One  of  Law  or  Fact. 

120.  What  constitutes  an  "  immediate  de- 
livery" or  an  *'  actual  and  continued  change 
of  possession"  of  personal  property  within 
the  meaning  of  section  3440  of  the  Civil  Code, 
providing  that  transfers  of  personal  property 
are  '*  conclusively  presumea  to  be  fraudulent 
where  they  are  not  accompanied  by  an  im- 
mediate delivery,  and  followed  by  an  actual 
and  continued  change  of  possession  of  the 
things  transferred,"  is  a  question  of  fact  to  be 
determined  by  tlie  court,  and,  where  the  evi- 
dence upon  the  point  is  conflicting,  the  find- 
ing of  the  trial  court  that  there  was  a  delivery 
and  change  of  possession  is  conclusive,  even 
though  there  may  be  evidence  tending  strong- 


ly to  show  an  attempt  to  evade  the  atatate. 
(Claudius  v.  Aguirre,  89  CaL  601.) 
Cited  92  Cal.  m 

121.  In  an  action  for  the  recovery  of  per- 
sonal property,  in  which  the  defendant  justi* 
fied  the  takine,  as  sheriff,  under  an  execution 
against  the  plaintiff's  vendor,  the  court  in- 
structed the  jury  that  the  evidence  showed 
that  there  was  no  immediate  delivery,  nor 
any  actual  4md  continued  change  of  posses- 
sion under  the  alleged  sale  to  the  plaintiff, 
and  therefore  to  find  for  the  defendant. 
Held,  that  the  circumstances  appearing  in 
the  case  mis^ht  perhaps  have  justified  the 
jury  in  the  finding  that  there  was  fraud,  or 
that  there  was  no  delivery,  or  actual  or  con- 
tinued change  of  possession;  but  that  the 
court  could  not,  in  view  of  the  testimony, 
say,  as  a  matter  of  law,  that  the  verdict 
should  be  for  the  defendant.  (Parks  ▼•  Bar^ 
ney,  55  Cal.  239.) 

Cited  9  Col.  190. 

122.  A  constable  having  attached  certain 
personal  property,  an  action  for  its  recovery 
was  brought  against  the  officer  by  one  daim- 
inff  the  property  as  a  purchaser  from  the 
defendant  in  the  attachment  proceedings. 
The  district  judge  charged  the  lury  that  if 
the  proper^  was  deliv^^  to  plaintiff,  and 
was  under  nis  control  from  the  date  of  the 
alleged  purchase  to  the  levv  of  the  attach- 
ment, a  period  of  six  days,  tne  sale  was  valid 
as  against  the  attaching  creditor.  Held,  in 
view  of  the  facts  in  evidence,  that  the  ques- 
tion of  actual  and  continued  chaufce  of  pos- 
session should  have  been  submitted  to  tiie 
jury.  (Hesthal  v.  Myles,  53  Cal.  623.) 
Cited  67  Cal.  285;  3  Utah,  414. 

123.  The  question  whether  a  transfer  of 
personal  property  has  been  accompanied  by 
an  immediate  delivery,  and  followed  by  an 
actual  and  continued  change  of  possession,  is 
to  be  determined  on  the  particular  facts  which 
surround  the  given  transaction  or  transfer; 
and  where  the  evidence  is  of  such  a  character 
as  not  to  render  it^clear,  as  matter  of  law, 
that  no  evidence  existed  t^idins  to  show  a 
transfer  which  would  be  sood  un<wr  the  stat- 
ute, the  question  is  one  of  fact  for  the  deter- 
mination of  the  jury,  and  it  is  error  for  the 
court  to  grant  a  nonsuit.  (Byrnes  v.  Moore, 
93  Cal.  393.) 

124.  Whether  the  property  at  the  time  of 
the  seizure  of  it  was  the  property  of  the 
plaintiff  is  a  question  for  the  court,  sitting  in 
place  of  a  jury,  to  determine;  the  evidence 
Deing  conflicting,  the  findins  upon  that  point 
cannot  be  disturbed.  (Becungton  t.  Nunan, 
60  Cal.  632.) 

125.  In  an  action  brought  by  a  vendee  of 
personal  property  against  a  sheriff  to  recover 
possession  of  the  same,  where  the  sheriff 
claims  the  property  under  an  execution  in 
favor  of  a  creditor  of  the  vendor,  and  attacks 
the  sale  for  fraud,  if  the  testimony  is  conflict- 
ing as  to  whether  there  was  an  actual  and 
continued  change  of  possession  in  the  plain- 
tiff after  the  sale  to  him,  £his  question  should 
be  submitted  to  the  jur^.  If,  however,  the 
facts  are  undisputed,  it  is  a  question  of  law 
whether  these  facts  constitute  a  continued 
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and    ezclusire   pomeasion  in    the  vendee. 
(Hodgkins  v.  Hook,  28  CaL  581.) 

126.  Where  the  property  remainB  to  all  ex- 
ternal appearances  in  the  same  condition  it 
was  before,  the  court  below  does  not  err  in 
inatructing  the  jnry  that  the  facts  show  no 
valid  sale  for  want  of  such  chanfceof  posses- 
sion of  the  property  as  the  statute  of  frauds 
requires.  (Engles  v.  Marshall,  19  Gal.  820.) 
Cited  10  Nev.  430,  434. 

ni.  Effect  of,  and  Setting  Islile. 
/.  ¥ah'drty  of  Botw—n  Parii%9», 

127.  Transfer,  even  if  fraudulent,  is  good  as 
against  all  w<M*ld  except  creditors.  (Sexey  v. 
Adkinson,  84  Cal.  846.) 

128.  Bale  of  property,  however  fraudulent 
as  to  creditors,  is  good  as  between  parties  to 
the  sale.    (Montgomery  v.  Hunt,  6  Cal.  866.) 

129.  A  conveyance  made  to  defraud  cred- 
itors vests  the  estate  in  the  grantee,  as  against 
the  grantor  and  his  heirs  and  devisees.  (Hills 
V.  Sherwood,  48  Cal.  886.) 

180.  A  conveyance  of  real  estate,  made  and 
received  for  the  purpose  of  defrauding  the 
creditors  of  the  grahtor,  is  good  between 
the  parties,  and  as  to  all  the  world,  except 
the  creditors  of  the  grantor.  (Lawton  v.  Gor- 
don, 34  Cal.  36;  BickersUff  v.  Doub,  19  Cal. 
109;  Frink  v.  Roe,  70  Cal.  296.) 

131.  Conveyances  of  real  and  personal  prop- 
erty, made  to  hinder,  delay,  or  defraud  cred- 
itors, are  subject  to  tne  same  delect^  liable  to 
be  avoided  at  the  suit  of  the  creditors,  but 
valid  as  bet.ween  the  parties,  and  vest  a  title 
which  can  be  transferred  perfect  to  a  bona 
fide  purchaser  for  a  valuable  consideration. 
(Pftige  V.  O'Neal,  12  Cal.  488.) 

132.  A  deed  made  for  the  purpose  of  de- 
frauding, hindering,  or  delaying  creditors  is 
valid  as  against  the  grantor,  and  he  cannot 
be  relieved  against  its  operation,  though  it 
was  in  fact  intended  as  a  mortgage.  ( Ybarra 
V.  Lorensana,  &3  Cal.  197.) 

138.  One  who  makes  an  assi^ment  of  prop- 
erty lor  the  sole  purpose  of  hindering,  delay- 
ing^  ftnd  defrauding  his  creditors,  cannot 
mamtain  an  action  against  the  assignee  to 
compel  a  reassignment  of  it  or  a  judgment  for 
its  value,  if  a  reassignment  cannot  be  had, 
nor  can  a  purchaser  from  the  assignor,  who 
hajn  with  Kill  knowledge  of  such  fraudulent 
assignment,  maintain  such  action.  (Gregory 
T.  Haworth,  25  Cal.  668.) 

184.  Though  the  maxim,  in  pari  delicto, 
melior  est  eonditio  possidentis,  applies  where 
property  has  been  placed  by  the  plaintiff  in 
the  hands  of  the  defendant  for  illegal  pur* 
poses,  and  the  defendant  has  refused  to  return 
It,  it  does  notappljTwhere  the  defendant  alone 
him  been  goiltj  ef  fraud.  The  maxim  is  one 
ol  public  pohcy,  and  will  not  be  applied 
where  pnbnc  policy  would  not  be  best  sub- 
served by  applying  it.  (Vitoreno  v.  Corea, 
n  Cal.  69.) 

185*  An  action  will  lie  to  recover  the  pos- 
session of  nersonal  property  turned  over  by 
the  plaintin  to  the  defendant  without  consid- 
eration, owing  to  a  false  and  fraudulent  repre- 
sentation made  in  defendant's  behalf  that  a 
creditor  of  the  plaintiff  intended  to  attach  his 


property ,where  it  appears  that  the  plaintiff 
had  sufficient  other  propertv  to  pay  his  debts, 
and  it  does  not  affirmativeljr  appear  that  he 
assented  to  the  transfer  with  intent  to  hinder, 
delay,  or  defraud  any  creditor,  (Vitoreno  v. 
Corea,  92  Cal.  69.) 

186.  When  a  conveyance  reciting  a  consid- 
eration is  made  by  a  debtor  to  another  for 
the  purpose  of  hindering  and  defraudins  his 
creditors,  there  is  the  strongest  reason  for  a 
strict  application  of  the  statute  of  frauds,  and 
a  verbal  agreement  to  reconvey  the  property 
will  not  create  an  express  or  resulting  trusU 
(Hasshagen  v.  Hasshagen,  9d  Cal.  614.) 

187.  An  undelivered  deed  of  reconveyance 
of  property  conveved  to  hinder  and  defraud 
creditors  is  not  effective  for  anv  purpose ;  and 
if  its  contents  are  not  provea,  and  the  un- 
contradicted testimony  of  the  grantee  of  the 
original  conveyance  shows  that  he  finally  paid 
for  the  property,  and  the  undelivered  deed  of 
reconveyance  was  destroyed  by  consent  of  the 
parties  upon  a  full  settlement  between  them, 
such  deed  of  reconveyance  cannot  be  held  to 
constitute  a  written  declaration  of  trust. 
(Hasshagen  v.  Hasshagen,  80  Cal.  514.) 

Action  on  note  given  to  defraud  creditors. 
See  Fraud,  87. 

Rights  of  assignee  of  fraudulent  chose.  See 
Assignments  of  Contract,  77* 

Deed  to  defraud  creditors,  sufficiency  of  to 
pass  title.    See  Deeds,  26. 

2»  £x9cyfom  Ma/Mttaek, 

188.  Administrator  may  maintain  enaction 
to  set  aside  a  fraudulent  conveyance  by  dece- 
dent.   (Harris  v.  Harris,  69  Cal.  623, 626.) 

189.  If  a  decedent,  during  his  lifetime,  has 
made  a  conveyance  of  real  estate  for  the  pur- 
pose of  defrauding  his  creditors,  the  special 
administrator  of  his  estate  may  maintain  an 
action  to  recover  it  back,  in  the  same  manner 
that  a  general  administrator  could.  (Forde  v. 
Exempt  Fire  Co.,  60  Cal.  299.) 

Cited  100  Cal.  646. 

140.  A  sale  of  personal  property  not  accom- 
panied b}r  an  immediate  delivery  and  followed 
by  a  continued  change  of  possession  is  void 
under  section  3440  of  the  Civil  Code,  not  only 
as  against  the  creditors  of  the  vendor,  but  also 
as  against  the  executrix  of  his  last  will. 
(Kelly  V.  Murphy,  70  Cal.  560.) 

3.  RighU  and  Liabilitho  of  Purehaoor. 

a.  Ignorance  of  or  Want  of  Fraudulent  Intent ; 
When  Chargeable  with  Notice. 

141.  If  on  joint  deed  by  A.  to  his  son  and 
H.,  where  H.  pajrs  a  valuable  consideration 
and  the  son  nothing,  the  oo-grantee,  with  the 
son,  was  ignorant  of  the  partial  want  of  con- 
sideration, whether  the  deed  would  be  good  as 
to  him,  query,  (Swarts  v*  Hazlett,  8  CaL 
118.) 

Cited  12  Nev.  56. 

142.  A  conveyance  made  by  a  debtor,  with- 
out consideration,  for  the  purpose  of  defraud- 
ing his  creditors,  can  be  set  aside  b^  the 
creditors  on  the  ground  of  fraud,  even  if  the 
grantee  was  ignorant  of  the  fraudulent  pur- 
pose for  which  it  was  given.  (Lee  v.  Figg,  87 
CaL  328.) 

Cited  84  Cal.  508;  12  Nev.  56.) 
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148.  Testimony  showing  a  fraadalent  de- 
sign in  a  vendor  would  not  o!  itself  vitiate 
the  sale  to  an  innocent  purchaser  without  no- 
tice and  for  a  valuable  consideration ;  but  the 
fraudulent  intent  of  the  vendor  being  estab- 
lished, the  jury  must  determine  from  the  cir- 
cumstances of  the  case  whether  the  purchaser 
participated  in  the  fraud.  (Landecker  v* 
Houghtaling,  7  Cal.  891.) 

144.  Proof  of  fraudulent  intent  on  part  of 
donor  is  sufficient  to  avoid  the  deed  as  a«inst 
an  innocent  donee.    (Swarts  v.  Haslett,  o  Oal. 
118.) 
Cited  84  Oal.  506. 

145.  Where  there  is  no  consideration  for  the 
deed,  the  material  thins  is  the  intent  of  the 
grantor ;  the  intent  of  uxe  grantee  is  imma- 
terial.   (Judson  V.  Lyford,  M  Cal.  505.) 

Effect  of  where  no  change  of  possession. 
See  ante,  70, 181. 

146.  The  fact  that  a  sale  of  goods  by  an 
insolvent  is  not  made  in  the  usual  and  ordi- 
nary course  of  business  is  sufficient  to  charge 
the  purchaser  with  notice  of  the  insolvency 
of  the  seller.  (Ohleyer  v.  Bunco,  65  Cal.  544, 
cited  78  Cal.  577,  80  Cal.  425;  Godfrey  v. 
Miller,  80  Cal.  420.) 

What  is  not  notice  to.    See  post,  155. 

b.  Where  Purchaser  Pays  Full  Consideration. 

Bona  fide  purchaser,  rights  of.  See  ante, 
143. 

147.  If  the  transferee  paid  full  consideration 
for  the  property,  and  had  no  notice  of  the 
intended  fraud  of  the  debtor,  he  will  be  pro- 
tected in  his  purchase,  althoush  he  knew  at 
the  time  it  was  made  that  the  debtor  was  in- 
solvent.   ( Albertoli  v.  Branham,  80  Cal.  631.) 

148.  A  conveyance  of  property  made  and 
received  with  intent  to  defraud  creditors  is 
void,  though  there  may  have  been  a  full  and 
valuable  consideration  ^id  therefor.  The 
fraud  taints  and  vitiates  it,  and  it  will  not  be 
aJlowed  to  stand  even  as  security  for  advances 
actually  made.  (Swinford  v.  Rogers,  23  Cal. 
233.) 

Cited  66  Cal.  177 ;  15  Or.  14. 

149.  Where  A.  by  a  joint  deed  grants  to  his 
son  and  H.  certain  premises,  for  which  H.  pays 
a  valuable  consideration,  and  the  son  pays 
nothing,  and  the  fact  of  this  want  of  con- 
sideration on  the  part  of  the  son  is  known  to 
H.,  the  fraud  in  part  of  the  conveyance  makes 
it  wholly  void,  as  against  the  creditors  of  A. 
at  the  aate  ot  the  deed.  (Swarts  v.  Haslett, 
8  Cal.  118.) 

Ignorance  of  want  of  consideration  to  co- 
grantee.    See  ante,  141. 

Want  of  delivery  where  sufficient  consider- 
ation.   See  ante,  70. 

C  Accounting   by;    Protection    and    Reim- 
bursement of  on  Action  to  Set  Aside. 

150.  Where  the  fraudulent  vendee  has  held 
the  property,  or  converted  the  same  to  his 
own  use,  the  court  will  compel  him  to  ac- 
count for  the  value  thereof,  and  direct  the 
proceeds  to  be  paid  over  to  the  creditors  of 
the  vendor.  (Swinford  v.  Rogers,  23  Cal. 
^8.) 

Cited  75  Cal.  350. 


151.  Where  the  fact  of  fraud  is  established 
in  a  suit  at  law,  the  buyer  Igses  the  proper^; 
but,  where  the  proceeding  is  in  equity,  the 
court  will  deal  with  the  subject  according  to 
the  equities  of  the  case ;  the  cardinal  principle 
in  all  such  cases  being  that  the  property  cd 
the  debtor  shall  not  be  diverted  from  the  pay- 
ment of  his  debts,  to  the  injury  of  the  creditor, 
by  means  of  the  fraud.  (Tompkins  v.  Sprout, 
55  Cal.  31.) 

152.  In  an  action  to  set  aside  a  deed  which 
is  only  constructively  fraudulent,  a  court  of 
equity  will  protect  uie  purchaser  as  well  as 
the  creditor,  where  both  can  be  protected 
without  injury  to  either.  (Tompkins  v.  Sprout, 
55  Cal.  31.) 

Cited  73  CaL  190. 

Duty  to  reimburse  grantee  for  amount  paid 
on  mortgage.    See  post,  222. 

153.  In  an  action  by  an  assignee  in  insol- 
vency to  recover  the  possession  of  property 
fraudulentiy  transferred  by  his  insolvent,  the 
fraudulent  transferee  is  not  entitled,  either  in 
law  or  equity,  to  be  reimbursed  for  any  money 
paid  by  him  to  the  insolvent  as  the  purchase 

Srice  of  the  property.    (Burke  v.  Eloch,  75 
al.  356.) 

d.  On  Sale  of  Pre-emption  Right. 

154.  If  a  judgment  debtor  sells  public  land* 
to  which  he  has  a  pre-emption  right,  for  tiie 
purpose  of  defrauding  a  creditor,  and  the 
purchaser  then  pre-empts  the  land,  and  ob- 
tains a  patent  therefor,  the  creditor  cannot, 
by  reason  of  the  hraud,  attack  the  patent  or 
the  title  held  thereunder.  (Moore  t.  Besse, 
48  Cal.  511.) 

4.  BightB  •f  PurchoMr  from  Frauduioat  fsis^se 

0r¥BndBr. 

155.  A  conveyance  made  to  defraud  the 
creditors  of  the  grantor  cannot  be  avoided  as 
against  a  subsequent  purchaser  from  the 
ffrantee  for  value  without  notice  of  the  fraud. 
Notice  of  an  attachment  of  the  property  as 
the  property  of  the  original  grantor  for  his 
indebtedness,  after  the  execution  and  before 
the  record  of  the  original  deed,  is  not  notice 
of  fraud  in  the  conveyance.  (Morrow  v. 
Graves,  77  Cal.  218.) 

156.  If  creditor  of  fraudulent  vendee  levy 
on  and  sell  goods  fraudulently  obtained,  on 
an  execution  against  the  fraudulent  vendee, 
and  becomes  the  purchaser  at  execution  sale, 
he  acquires  no  title ;  but  a  bona  fide  purchaser 
from  the  fraudulent  vendee  paying  a  valuable 
consideration  without  notice  of  the  fraud,  in 
the  usual  course  of  trade,  would  hold  the 
goods  against  the  vendor.  (Sargent  v.  Sturm, 
23  Cal.  359.) 

157.  Bona  fides  of  sale  of  property  made  by 
debtor  cannot  be  inquired  mto,  in  an  action 
brought  by  one  who  holds  under  the  pur- 
chaser to  recover  money  from  one  who  claims 
the  property  under  a  sheriff's  sale  made  un- 
der a  judgment  in  favor  of  a  creditor  of  the 
seller,  recovered  after  the  sale  took  place. 
(Quinn  v.  Smith,  49  Cal.  163.) 

158.  A  subsequent  purchaser  or  encum* 
brancer  claiming  under  a  fraudulent  vendee, 
without  having  paid  any  consideration,  or  with 
notice  of  the  ill^aUty  of  the  sale,  acquires  no 
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greater  rights  in  the  property  than  those  pos- 
sessed by  the  origmaf  vendee ;  and  if  he  takes 
the  property  from  the  possession  of  the  as- 
signee in  insolvency,  and  converts  it  to  his 
own  use,  ih»  assignee  ma^  maintain  an  ac- 
tion to  recover  <&images  for  the  conversion. 
(Brown  v.  Bank  of  Napa,  77  Cal.  544.) 

159.  Fraudulent  conveyance  will  be  set 
aside  against  a  subsequent  purchaser  with 
notice  of  the  fraud.  ( Bull  v.  Ford,  56  Oal.  176. ) 

160.  Where  purchaser  has  obtained  soods 
from  fraudulent  vendee,  in  payment  of  pre- 
existing debt,  or  as  an  execution  creditor,  it 
is  not  necessary  on  the  trial  to  prove  that  he 
participated  in  the  fraud  of  the  fraudulent 
vendee.    (Sargent  v.  Sturm,  23  Cal.  350.) 

161.  If  a  sale  of  property  is  made  which  is 
fraudulent  as  to  creditors  of  the  vendor,  and 
the  vendee  then  sells  to  a  third  person,  in 
whose  hands  the  goods  are  attacned  by  a 
creditor  of  the  first  vendor,  and  the  creditor, 
in  an  action  against  the  sheriff,  attacks  the 
sale  as  a  fraud  on  creditors,  this  admits  the 
validity  of  the  sales  as  between  the  vendors 
and  vendees,  and  the  creditor  must  show  that 
the  second  vendee  was  a  party  to  the  fraud. 
The  buiden  of  proving  the  fraud  is  on  him ; 
and  the  questions  wheUier  the  second  vendee 
had  notice  of  the  fraud  of  the  first  sale,  or  was 
an  innocent  purchaser,  or  whether  the  second 
vendee  paid  a  valuable  consideration,  have  no 
application  to  the  case.  Such  questions  apply 
only  to  a  case  where  property  is  purchased  by 
such  fraudulent  representations  as  will  vitiate 
the  sale  between  the  vendor  and  vendee. 
(Thornton  v.  Hook,  86  (3al.  223.) 

Rights  of.    See  ante,  133. 

162.  Fraudulent  conveyance  is  good  as 
against  subsequent  purchasers  from  the 
grantor,  unless  they  buy  without  notice  and 
for  a  valuable  consideration.  (Lawton  v. 
Gordon,  34  Cal.  36.) 

Subsequent  purchaser  from  the  grantor, 
rights  of.    See  ante,  133. 

5.  Right  of  SherHf  or  Aosignoo  in  insoiironc/  to 
Queotion;  Action  Againot  Sfiorrif  Soiling. 

163.  Sheriff  cannot  question  an  agreement 
for  the  sale  of  personalty  unless  it  were  made 
to  hinder,  delay,  or  defraud  creditors,  and 
then  he  must  produce  both  judgment  and  ex- 
ecution.   (Blckerstaff  v.  Doub,  19  Cal.  109.) 

164.  A  sheriff,  sued  for  the  value  of  prop- 
erty seized  under  a  writ  of  attachment  against 
the  plaintiff's  brother,  need  not  plead  that  a 
sale  to  .the  plaintiff  from  the  attachment 
debtor  was  fraudulent  as  to  his  creditors ;  but 
xnav  prove  that  fact  under  a  denial  of  the 
plaintiff's  title  and  possession,  and  an  allega- 
tion of  title  in  the  attachment  debtor,  in  con- 
nection with  a  plea  of  justification  under  the 
writ.    (Mason  v.  Vestal,  88  Cal.  396.) 

165.  Y.,  about  to  fail,  sells  his  saloon,  stock, 
and  fixtures  to  C. ;  and,  in  payment,  C.  sur- 
renders to  Y.  two  of  his  notes — the  property 
of  8.,  who  had  transferred  them  to  C.  for  him 
**to  get  the  monev  for  her,"  8. — ^and  also 
assumed  certain  debts  due  by  V.  to  his  cred- 
itors. C.  advertises  the  property  for  sale  at 
public  auction ;  and  just  as  the  sale  in  to  take 
place,  defendant,  as  sneriff ,  attaches  the  prop- 


erty in  the  hands  of  C,  and  in  due  time  sells 
it.  Held,  in  suit  by  0.  against  defendant 
for  damages,  that  defendant  cannot  inquire 
whether  G.  properlv  or  improperly  usea  the 
notes  of  V.  owned  by  S.;  tnat  if  8.  does  not 
complain  of  the  use  made  of  her  notes,  de« 
fendant  cannot  inauire  into  the  consideratfon 
of  the  contract  with  V.  founded  on  the  notes. 
(Oassin  v.  Marshall,  18  CaL  689.) 
Cited  100  Cal.  187. 

166.  In  an  action  against  a  sheriff  for  tak- 
ing goods  from  the  possession  of  the  plaintiff, 
where  the  defendant  justifies  under  a  writ  of 
attachment  against  a  third  person,  and  alleges 
a  fraudulent  sale  from  such  third  person  to 
the  plaintiff,  proof  of  the  debt  on  which  the 
writ  of  attachment  was  based  is  necessary  for 
no  other  purpose  than  as  the  foundation  for 
proof  that  the  sale  was  void  as  to  creditors. 
(Mamlock  v.  White,  20  CaL  698.) 

Cited  34  Cal.  360. 

167.  In  an  action  to  recover  the  possession 
of  personal  property,  brought  against  a  sheriff 
who  seized  it  by  virtue  of  an  attachment,  it  is 
a  good  defense  for  the  sheriff  to  show  that  the 
defendant  in  the  attachment,  when  insolvent, 
sold  the  propertv  to  the  plaintiff  to  defraud 
his  creditors  with  the  kaiowled^  of  plaintiff, 
and  that  said  defendant  has  smce  been  de- 
clared a  bankrupt,  and  the  sheriff  hM,  on  de- 
mand of  the  assignee  in  bankruptcy,  delivered 
him  the  goods.  (Bolander  v.  (ientry,  36  Cal. 
106.) 

168.  The  judgment-roll  in  the  attachment 
suit,  if  admitted  without  objection,  is  sufficient 
evidence  to  show  an  indebtedness  to  the  at- 
taching creditor  which  antedated  the  sale  to 
the  plaintiff,  and  justified  the  issuance  of  the 
writ  and  seizure  of  the  property.  (Joshua 
Hendy  Machine  Works  v*  Connolly,  76  Cal. 
806.) 

169.  If  a  judgment  is  obtained  against  one 
who  afterwards  procures  a  dischaive  from  his 
debts  as  an  insolvent  debtor,  and  after  this 
discharge  an  execution  is  issued  on  the  judg- 
ment, and  the  sheriff,  by  virtue  of  the  same, 
makes  a  lev^  on  personal  property  in  the 
hands  of  a  third  person,  as  the  property  of  the 
defendant  in  the  execution,  and  this  third 
person  sues  the  sheriff  to  recover  damages,  it 
IS  error  in  the  court  to  refuse  to  allow  the 
sheriff  to  show  in  his  defense  that  the  prop- 
erty really  belon^^  to  the  insolvent,  who  had 
placed  the  same  m  the  plaintiff's  hands  to  de- 
fraud his  creditors,  pending  the  proceedings 
in  insolvency.  (EUsassar  v.  Hunter,  26  C^l. 
279.) 

170.  Trespass  against  the  sheriff  for  levying 
on  certain  goods  as  the  property  of  G.  &  Co., 
under  an  execution  on  a  judgment  in  favor  of 
Crafts  V.  G.  &  Co.  Plaintin  claims  to  have 
been  the  owner  of  the  soods,  by  purchase 
from  G.  &  Co.  before  the  levy.  Defense  was, 
fraud  in  such  purchase.  On  the  trial  defend- 
ants, to  prove  the  fraud,  offered  to  show  that 
before  this  sale,  ''about  a  year  past,  plaintiff 
had  bought  G.  &  Co.  out  before,  for  the  pur- 
pose of  proving  fraud,''  and  the  court  rejected 
the  testimony.  Held,  that  this  was  not  error ; 
thut  there  was  nothing  on  the  face  of  the  ex- 
ception to  show  the  materiality  or  relevancy 
of  the  testimony,  there  being  no  offer  to  show 
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•van  that  the  first  sale  mm  fnradolent.  (Oohn 
T.  Mulford,  15  OaL  50.) 

171.  Where  the  defendant,  in  an  action  to 
recoTer  the  possession  of  personal  property, 
in  addition  to  denying  plaintiff's  ownership, 
right  of  possesrion,  etc.,  sets  np,  by  way  of 
affirmative  defense,  that  the  property  was  at- 
tached bv  him  as  sheriff,  andT  is  now  claimed 
bv  the  plaintiff  under  a  pretended  and  frand- 
nlent  sale,  made  for  the  purpose  of  hindering 
and  delaying  creditors  of  the  attachment 
debtor,  held,  that  an  instruction  to  the  effect 
that  unless  the  defendant  proved  by  a  pre- 
ponderance of  evidence  that  the  alleged  pre- 
tended sale  was  in  fact  fraudulent,  they  ^ould 
find  a  verdict  for  the  plaintiff,  was  erroneous, 
in  that  it  ignored  the  effect  of  the  other  de- 
nials of  the  answer,  (Billings  v.  Drew,  52 
Cal.  565.) 

172.  The  action  was  brought  by  an  alleged 
vendee  of  personal  property  to  recover  the 
possession  thereof  from  a  sheriff  who  had 
taken  it  under  a  writ  of  attachment  against 
the  vendor.  The  answer  denied  the  allega- 
tions of  the  complaint  as  to  the  plaintin's 
ownership  and  possession,  and  averred  that 
the  property  belonged  to  the  attachment 
debtor  at  the  date  of  the  levy,  and  that  the 
sale  to  the  plaintiff  was  fraudulent  because 
made  for  the  purpose  of  defrauding  creditors. 
The  main  question  on  the  trial  was,  whether 
the  sale  had  been  accompanied  bj  an  immedi- 
ate delivery  and  actual  and  continued  change 
of  possession.  The  -court  did  not  specifically 
find  that  the  sale  to  the  plaintiff  was  fraudu- 
lent, or  that  the  vendor  was  the  owner  of  the 

Sropertyat  the  date  of  the  attachment,  but  it 
id  find  that  the  plaintiff  was  not  the  owner. 
Held,  that  the  finaings  were  sufficient  to  sus- 
tain a  judgment  for  the  defendant.  (Joshua 
Hendy  Machine  Works  v.  Connolly,  76  Cal. 
305.) 

173.  Where  the  evidence  is  sufficient  to  jus- 
tify a  finding  that  a  transfer  of  personal  prop- 
erty attached,  as  the  property  of  the  vendor 
was  accompanied  by  an  immediate  delivery 
io  the  vendee,  and  an  actual  and  continued 
ehauge  of  possession  prior  to  the  attachment, 
a  judgment  in  favor  of  the  vendee  for  the  re- 
covery of  possession  of  the  property  from  the 
sheriff  who  attached  it  will  be  affirmed. 
(Young  V.  Aguirre,  90  OaL  175.) 

174.  A  transfer  of  personal  property  with- 
out an  immediate  delivery,  ana  an  actual  and 
continued  change  of  possession,  is  void  as 
against  an  assignee  in  insolvency  of  the  ven- 
dor. (Merrill  v.  Hurlburt,  63  Gal.  494.) 
Oited  77  Cal.  546;  94  Cal.  165. 

175.  Assignee  in  bankruptcy  may  maintain 
action  for  conversion  against  a  mala  fide  pur- 
chaser from  a  fraudulent  vendee.  (Brown  v. 
Bank  of  Napa,  77  Cal.  544.) 

176.  A  sale  of  personal  property  in  the  pos- 
session of  the  vendor,  which  is  not  accompa- 
nied by  an  immediate  delivery  of  the  property 
to  the  vendee,  and  not  followed  by  an  imme- 
diate and  continued  change  of  possession,  is 
void  as  against  the  assignee  in  insolvent  of 
the  vendor,  under  section  3440  of  the  Civil 
Code.  (Brown  v.  Bank  of  Napa,  77  Cal.  544.) 
Cited  04  Cal.  185. 


Assignee  in  inaolTency,  right  to  set  aside. 
See  Bankruptcy  and  Insolven<7,  IX,  4,  b. 

Action  bv  assignee  to  set  aside.  See  A** 
signments  for  the  Benefit  of  Creditors,  51,  et 
seq. 

6.  Third  ^rssiit  not  Cmdftom  Canncf  itfaek. 

177.  Title  of  one  who  obtains  conveyance 
without  any  consideration  cannot  be  assailed 
by  another  who  is  neither  a  creditor  of  the 
grantor  nor  in  the  place  of  a  creditor.  (Mey- 
ers V.  Farquharson,  46  Cal.  190.) 

178.  In  action  to  recover  damages  for  taking 
personal  property,  the  defendant  who  ha» 
taken  the  property  from  the  plaintiff  will  not 
be  permitted  to  show  in  defense  that  the 
former  owner  made  a  fraudulent  sale  of  the 
property  to  the  plaintiff,  unless,  in  his  answer, 
ne  makes  himself  the  representative  of  the 
former  owner,  and  alleges  he  was  defrauded 
by  the  sale.  (Lessinsky  t.  White,  45  OaL 
278.) 

179.  Neither  courts  of  equity  nor  law  will 
enforce  mere  moral  obligations,  and  a  volun- 
tary convevance  will  not  be  set  aside  merely 
beoBiuse  of  such  moral  obligations,  however 
strongly  they  appeal  to  the  sentiment  of  equity 
and  justice.  (Soberanes  v.  Soberanes,  97 
Cal.  140.) 

Bailee,  right  of  to  set  up  in  action  by  baUor*. 
See  Bailments,  22,  et  seq. 

7.  Creditor;  Righto  ot 
a.  Existing  Creditors. 

180.  Deed  purporting  to  convey  land  \x^ 
which  grantor  had  no  title  will  not  be  set 
aside  at  the  instance  of  his  creditors,  on  th» 
ground  that  it  was  fraudulent  as  to  them* 
(Danglarde  v.  Elias,  80  Cal.  65.) 

181.  A  sale  of  property  made  to  hinder,  de- 
lay, and  defraud  creaitors  is,  as  to  such  credit- 
ors,  absolutely  void,  and  not  merely  voidable. 
(Mason  v.  Vestal,  88  Cal.  896.) 

182.  A  conveyance  of  land  made  with  intent 
to  hinder,  delay,  and  defraud  the  creditors  oi 
the  mntor  is  void  as  to  such  creditors,  who 
may  levy  upon  and  sell  the  land  as  if  no  con- 
veyance had  been  made ;  and  such  a  convey- 
ance will  be  set  aside  against  the  original 
grantee.    (Bull  v.  Ford,  66  CaL  176.) 

183.  A  deed  in  fraud  of  creditors  is  abso- 
lutely void  as  against  them,  and  an  execution 
sale  of  the  debtor's  interest  carries  the  legal 
title,  and  not  an  equitable  interest  merely. 
( Judson  V.  Lyford,  84  Cal.  505.) 

184.  A  sale  of  his  land  by  a  debtor  to  de- 
fraud a  creditor  operates  as  a  fraud  on  the 
creditor  only  to  tne  extent  of  the  interest 
which  the  creditor  would  have  acquired,  by 

{)urchase  at  a  sale  under  execution,  of  the 
and  fraudulently  conveyed.    (Moore  v.  Besse» 
43  Cal.  511.) 

185.  Creditor  of  estate  of  deceased  person 
whose  claim  has  been  established  may  main- 
tain an  action  in  equity  to  reach  proper^ 
fraudulently  conveyed  by  the  testator  in  his 
lifetime.  (Hills  V.  Sherwood,  48  Cal.  386.) 
Cited  85  Cal.  547,  549. 

186.  A  creditor  who  attacks  a  sale  on  the 
ground  of  ^ud  as  to  him  admits  the  validity 
of  the  sale  between  the  parties  thereto,  but 
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fleekft  the  besiefti  of  the  sUtnte  of  frauds  aa  to 
himself,  and  must  show  fraud*  (Thornton  t. 
Hook,  96  Gal.  223.) 

187.  Creditors  at  large  cannot  attack  a  eon* 
Tevanoe  as  fraudulent.  (Sexey  v.  Adkinson, 
S4'CaL  840.) 

188»  A  creditor  at  large,  without  a  judg- 
ment, is  not  in  a  position  to  maintain  an  ac- 
tion to  set  aside  a  conveyance  of  property 
made  by  his  debtor.  (McMinn  v.  Whelan,  27 
Gal.  300.) 

189.  Fraudulent  sale  cannot  be  attacked  by 
ft  creditor  merely  from  the  fact  that  he  is  a 
creditor,  but  only  when  he  has  a  judpnent 
eetablishing  his  aebt  and  an  execution  issued 
thereon,  or  has  some  process  regularly  issued, 
aa  in  the  case  of  attachment,  authorizing  a 
eeizure  of  the  property.  (Bickerstaff  y.  Doub, 
19  Cah  1090 

190.  A  conveyance,  however  fraudulent  as 
to  creditors,  may  be  good  between  the  parties, 
and  creditors  cannot  impeach  it  without  show- 
ing that  they  have  been  injured  by  it;  they 
must  show  that  by  the  conveyance  they  have 
been  deprived  of  their  remedy  at  law,  and  are 
compelled  to  resort  to  eauity.  If  the  debtor 
have  other  property  whicn  maybe  reached  by 
(binary  legal  remedies  equity  will  not  inter- 
fere. It  must  be  affirmatively  shown  that 
audi  remedies  have  been  exhausted  or  that  a 
resort  to  them  would  be  fruitless.  (Harris  v. 
Taylor,  15  Gal.  348.) 

191.  Every  sale  of  property  and  personal 
chattels  is  good  between  tne  parties,  and  can- 
not be  attacked  for  fraud,  except  by  a  creditcv 
who  has  recovered  judgment  and  taken  out 
execution  against  the  vendor,  which  has  been 
returned  unsatisfied  in  whole  or  in  part,  with 
the  single  statutory  exception  of  an  attaching 
creditor,  and  his  remedy,  being  unknown  to 
the  common  law,  he  must  show  affirmatively 
that  his  attachment  has  been  properly  issued 
under  the  statute  before  he  can  attack  the 
sale.  (Thorn burgh  v.  Hand,  7  Gal.  554.) 
Cited  10  Gal.  304;  19  Gal.  112,  622;  23  Gal. 

78,  93:  34  Gal.  350;  51  Gal.  526;  58  Gal.  197; 
65  Gal.  239;  67  Cal.  604;  12  Gol.  221;  3 
Mont.  238,  412;  3  Nev.  550. 

192.  A  lien  on  land  acquired  by  an  attach- 
ment cannot  be  rendered  effectual  for  the 
purpose  of  impeaching  a  conveyance  of  the 
umd  made  by  the  defendant  in  the  attach- 
ment until  judgment  is  obtained  in  the  suit 
in  which  the  attachment  issued.  (McMinn  v. 
Whelan,  27  Gal.  300.) 

€Hted85  GaL  548. 

193.  F<Mr  a  purpose  of  showing  the  validity 
of  the  attachment  of  a  creditor  attacking  a 
fraudulent  conveyance  the  writ  of  attach- 
ment,  coupled  with  proof  of  the  debt,  is  inad- 
missible m  proof  without  introducing  the 
affidavit  and  other  requisites  to  the  issuing  of 
the  writ.     (Thomburgh  y.  Hand.  7  Gal.  554.) 

194.  To  entitle  a  creditor  of  an  estate  to 
maintain  an  action  to  set  aside  a  deed  of  the 
intestate  as  void  against  creditors  he  must  be 
a  creditor  whose  claim  has  been  allowed  by 
the  administrator,  or  is  evidenced  by  a  judg- 
jnenty  and  the  statute  of  limitations  does  not 
bar  aa  action  bv  the  creditor  to  set  aside  a 
conveyance  by  the  intestate  until  three  yeaiu 


after  the  judgment  establishing' the  dreditoi^s 
claim,  if   disallowed    by  the   administrator. 
(Ohm  V.  Superior  Court,  85  Gal.  545.) 
Cited  100  Cal.  645. 

195.  A  conveyance  made  in  fraud  of  a  cred- 
itor is  void.  A  knowledge  of  the  fraudulent 
conveyance  by  the  creditor  does  not  prevent 
him  from  attacking  it  upon  the  ground  of 
fraud.    (Fitch  v.  Gorbett,  64  GaL  150.) 

196.  A  creditor  of  a  vendor  of  personal 
property  is  estopped  to  deny  that  the  sale 
was  followed  by  an  immediate  delivery  and 
oontinued  change  of  possession,  if,  after  the 
sale,  he  recosnised  the  title  of,  and  caused  the 
property  to  be  delivered  to,  the  vendee,  and 
upon  the  faith  of  such  acts  the  vendee  took 
the  property  and  expended  money  in  its  care 
which  otherwise  he  would  not  have  done. 
(Escolle  v.  Franks,  67  Cal.  187.) 

Cited  80  Cal.  100. 

197.  Creditors  of  insolvent  estate  of  deceased 
person  cannot  maintain  action  against  the 
administrator  and  others  to  compel  him  and 
them  to  transfer  to  the  estate  real  property 
to  which  he  has  for  himself  and  tnem  ob* 
tained  the  legal  title  in  such  a  way  as  to  raise 
a  constructive  trust  in  favor  of  the  estate. 
(Mesmer  v.  JenkinSi  61  Gal.  151.) 

ated  85  Gal.  548. 

Creditor's  bill  to  reach  property  fraudu- 
lently conveyed  or  concealed.  Bee  Equity. 
UI,3,e. 

b.  Subsequent  Creditors. 

198.  There  is  no  legal  presumption  that  a 
conveyance  of  land,  made  by  the  husband  to 
the  wife,  is  fraudulent  as  against  a  judgment 
creditor  of  the  husband,  whose  judgment  was 
recovered  after  the  conveyance.  (Mussey  v. 
Castle,  41  Cal.  239.) 

Cited  63  Gal.  465. 

199.  Sale  with  intent  to  defraud  subsequent 
purchasers  is  fraudulent  aa  against  such 
purchasers  for  a  valuable  consideration  and 
without  notice,  under  the  statute  of  frauds  of 
1850,  and  as  against  such  purchasers  with 
notice  if  the  grantee  in  the  fraudulent  convey- 
ance WM  privy  to  the  fraud.  (Frink  v.  Roe, 
70  Cal.  296.) 

200.  As  sgainst  subsequent  creditors  con- 
veyance, even  if  voluntary^  is  not  void,  unless 
fraudulent  in  fact,  that  is,  made  with  the 
view  to  future  debts,  though  the  evidence  of 
an  intent  to  defraud  existing  creditors  is 
deemed  sufficient  prima  facie  evidence  of 
fraud  against  subsequent  credit<Mrs.  ( Horn  y. 
Volcano  Water  Co.,  13  Gal.  620 

201.  Subsequent  creditors  cannot  complain 
that  the  note  and  mortsage  of  a  common 
debtor  were  executed  without  consideration. 
(Horn  v.  Volcano  Water  Co.,  13  Gal.  62.) 

Verbal  gift  of  personalty,  effect  i^inst  sub- 
sequent creditors.    See  ante,  25. 

c  Foreign  Judgment  Creditors. 

202.  One  who  obtains  a  judgment  in  another 
state  is  not  a  judgment  creditor  in  this  state 
within  the  meaning  of  the  rule  which  permits 
only  judgment  cr^itors  to  attack  a  convey- 
ance made  by  the  judgment  debtor  to  defraud 
his  creditors.  The  obligation  created  by  the 
foreign  judgment  is  one  wtiich  cannot  be  en- 
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foroed  in  this  state  without  foit,  and,  nntil  a 
jadgment  is  recovered  upon  it  bere^  the  person 
obtaining  the  foreign  judgment  occupies  only 
the  position  of  a  creditor  at  laige,  witnout  anj 
right  to  subject  any  specific  property  of  his 
debtor  within  this  state  to  the  satisfaction  of 
the  obligation  created  by  the  foreign  judg- 
ment.   (Brown  v.  Campbell,  100  CaL  635.) 

8,  Metions  to  Set  MMq, 

a.  Pleading;  Jurisdiction;  Statute  of  Limita- 
tions. 

203.  A  court  of  equity  has  jurisdiction,  at 
the  suit  of  the  judgment  creditor  who  has 
purchased  land  at  sheriff's  sale  and  received 
a  sheriff's  deed  therefor,  to  annul  and  set 
aside,  as  a  cloud  upon  title,  a  deed  of  the  land 
given  before  the  recovery  of  judgment  by  the 
Judgment  debtor,  without  consideration,  and 
to  defraud  the  creditor.  (Hager  t.  Shindier, 
29  Oal.  47.) 

Oited  34  Oal.  889;  48  OaL  88;  69  Gal.  591;  84 
Gal.  607;  13  Col.  250;  8  Wash.  607. 

Venue  of  action  to  set  aside.  See  Venue, 
I,  3,  i. 

204.  The  statute  of  limitations  does  not 
begin  to  run  against  an  action  by  a  creditor 
to  subject  property  hraudulently  conveyed  by 
the  debtor,  or  the  proceeds  thereof,  to  the 
payment  of  an  indebtedness  due  the  creditor, 
until  he  has  secured  a  judgment  against  the 
debtor  upon  which  an  execution  may  be 
issued ;  nor  even  then  if  the  creditor  has  not 
discovered  the  facts  constituting  the  fraud. 
(Brown  v.  Campbell,  100  Gal.  635.) 

Action  to  set  aside,  within  what  time  to  be 
brought.  See  ante,  194;  Statute  of  Limita^ 
tions,  IX,  7. 

205.  In  an  action  to  set  aside  as  fraudulent 
a  conveyance  of  land,  so  much  of  the  com- 
plaint as  sets  out  in  detail  the  inceptive  steps 
which  culminated  in  the  alleged  fraudulent 
conveyance  is  not  irrelevant  or  redundant 
matter.  (Perkins  v.  Center,  35  Gal.  713.) 
Cited  82  Gal.  321. 

206.  Where  a  creditor  attacks  a  transfer  of 
property  made  by  his  debtor  on  the  ground 
that  it  was  made  to  defraud,  hinder,  or  delay 
creditors,  facts  must  be  alleged  showing  that 
the  conveyance  was  made  in  such  manner 
and  under  such  circumstances  as  to  have  that 
eifect.  Therefore,  it  must  appear  that  at  the 
time  the  conveyance  was  made  the  debtor 
had  not  other  property  subject  to  execution 
out  of  which  his  debts  could  be  satisfied. 
(Albertoli  v.  Branham,  80  Gal.  631.) 

207.  The  intent  to  defraud  creditors  is  a 
question  of  fact,  and  not  of  law,  and  it  is 
necessary  for  one  who  would  avail  himself  of 
this  fact  to  set  aside  a  completed  transfer  of 
property  by  a  debtor  to  aver  it  in  his  plead- 
ing as  one  of  the  elements  of  his  cause  of  ac- 
tion or  defense.  (Wetherly  v.  Straus,  93  Gal. 
283.) 

Fraudulent  intent  must  be  alleged.  See 
ante,  II,  1. 

208.  A  creditor  who  has  purchased  land  of 
the  debtor  at  sheriff's  sale,  and  obtained  a 
sheriff's  deed  therefor,  in  a  complaint  to  can- 
cel a  deed  given  by  the  debtor  to  defraud  him 
before  judgment  was  recovered,  need  not  aver 


that  the  debtor  was  insolvent  when  he  made 
the  deed.    (Hager  v.  Shindier,  29  CaL  47.) 
Cited  66  Gal.  178;  88  Gal.  321;  a9  CaL  900. 

209.  The  complaint  in  a  suit  in  eqoity 
brought  by  the  judgment  creditor  who  has 
a  sheriflPs  deed  of  laud,  to  set  aside  and  can- 
cel a  deed  of  the  same  given  hj  the  judgment 
debtor  before  the  recoverv  of  judgment  to  de- 
fraud the  creditor,  neea  not  aver  that  the 
plaintiff  has  exhausted  his  remedy  at  law  by 
issuinff  an  execution  and  having  it  returned 
nulla  bona.    (Hager  v.  Shindier,  29  CaL  47.) 

210.  Where  a  judgment  debtor  attempts  to 
justify  the  levy  of  an  execution  on  property 
previously  transferred  by  his  debtor  on  the 
ground  that  the  transfer  was  made  to  hinder, 
aeiay,  and  defraud  his  creditors,  the  answer 
must  allege  that  at  the  time  of  the  levy  of  the 
execution  there  was  not  other  property  of  the 
debtor  subject  to  such  execution  sufficient  to 
satisfy  the  debt  for  which  the  levy  was  made. 
(Albertoli  v.  Branham,  80  Gal.  631.) 
Distinguished  88  Gal.  397. 

211.  It  must  appear  from  the  complaint 
that  the  debtor  has  not  other  property  suffi- 
cient to  satisfy  his  debts.  (Albertoli  y.  Brany 
ham,  80  Gal.  631.) 

212.  In  an  action  to  set  aside  a  conveyance 
of  land  upon  the  ground  of  fraud  the  com- 
plaint must  aver  the  delivery  of  the  deed 
claimed  to  be  fraudulent.  (Doerner  v.  Schmidt 
64  Gal.  265.) 

213.  Validity  of  conveyance  cannot  be  a  ues- 
tioned  in  an  action  of  ejectment  if  the  plead- 
ings contain  no  proper  allegations  of  fraud. 
(FVink  T.  Boe,  70  CaL  296.) 

214.  Whether  a  complaint  seeking  to  set 
aside  a  conveyance  on  an  allegation  tiiat  it 
was  made  voluntarily  and  without  valuable 
consideration,  and  to  hinder,  delay,  and  de- 
fraud creditors,  and  particularly  plaintiff,  is 
demurrable,  because  of  the  generality  of  this 
allegation  of  fraud;  and  what  degree  of  par- 
ticularity in  the  statement  of  facts  and  cir- 
cumstances is  required  when  a  fraudulent 
conyeyance  is  alleged  to  have  been  made, 
query.  (Kohner  v.  Ashenauer,  17  Gal.  578.) 
Cited  82  Gal.  321. 

215.  The  answer  of  a  sheriff  in  an  action 
for  damages  for  seizing  eoods  claimed  by  the 

Elaintiff,  under  a  writ  of  attachment  against 
is  vendor,  which  denies  the  plaintiff 's  title, 
and  pleads  in  general  terms  that  the  sale  to 
him  was  pretended,  false,  and  fraudulent,  and 
made  with  the  purpose  and  intent  to  hinder, 
delay,  and  defraud  his  creditors,  is  demurrable 
on  account  of  the  general  allegation  of  fraud. 
(Sukeforth  y.  Lord,  87  Gal.  399.) 

216.  The  answer  of  defendant  that  the  pre- 
tended sale  is,  and  was.,  yoid  and  fraudulently 
made  for  the  purpose  of  hindering,  delaying, 
and  defrauding  creditors,  and  was  without 
any  consideration,  is  sufficient.  (Smith  v. 
DaviF,  55  Gal.  26.) 

217.  An  averment  that  a  conveyance  was 
made  with  "  intent  to  hinder,  delay,  and  de- 
fraud "  the  creditors  of  the  grantor  is  suffi- 
cient to  sustain  a  judgment  for  the  plaintiff  in 
the  absence  of  a  special  demurrer.  (Bull  v. 
Ford,  66  Gal.  176.) 

Cited  84  CaL  508;  87  Gal.  403. 
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218.  Plaintiff  fluea  defendant  for  partition  of 
certain  property.  The  court  orders  a  sale  of 
the  property,  and  distribution  of  the  proceeds. 
After  the  sale  G.  files  a  petition,  stating  that 
be  is  creditor  of  one  F*  it.  Harris  (not  plain- 
tiff), and  has  an  attachment  lien  on  the  inter- 
est of  said  F.  M.  Harris  in  the  property  sold ; 
that  said  property,  in  fact,  belonged  to  F.  M. 
Harris,  and  that  any  conveyances  of  the  same 
from  him  to  plaintiff  were  merely  colorable 
lor  the  use  and  benefit  of  F.  M.  Harris,  and 
made  to  hinder,  delay,  and  defraud  his  cred- 
itors. G.  asked  the  court  to  pay  him  the  share 
of  the  proceeds  of  the  partition  sale  coming  to 
plaintiff.  Court  refused.  Held,  that  there 
was  no  error ;  that  the  petition  of  G.,  beiiu^  an 
attempt  to  defeat  a  conveyance  to  plaintiff,  on 
the  ground  of  fraud,  is  insufficient  m  this,  that 
there  is  no  allegation  of  the  insolvency  of  F. 
M.  Harris,  and  that  the  charges  of  fraud  are 
too  general,  and  do  not  state  the  specific  facts' 
constituting  the  fraud.  (Harris  v.  Taylor,  15 
CM,  348.) 

Cited  19  CaL  289;  79  Cal.  598;  3  Col.  893;  4 
Col.  259;  distinguished  29  Cal.  60. 

219.  There  is  no  necessary  inoonsiatencjr  in 
averring  grantee  to  be  fictitious  person  m  a 
bill  to  set  aside  certain  conveyances  of  real 
estate  as  fraudulent  against  creditors;  and 
that  the  deed  to  him,  or  in  his  name,  was 
made  to  hinder  and  defraud  creditors.  (Pur- 
kitt  V.  Polack,  17  Cal.  827.) 

220.  In  an  action  for  the  recovery  of  per- 
sonal property  the  complaint  alleged  own- 
ership and  a  taking  by  defendant;  and  the 
defendent  in  his  answer  denied  the  owners 
ship,  and  justified  the  taking,  under  an  execu- 
tion issuea  to  him  as  sheriff,  against  one  L. 
Held,  that  the  defendant  was  not  bound  to 
anticipate  the  case  of  the  plaintiff,  or  to  as- 
sume that  he  claimed  as  vendee  of  L.,  and 
that  the  answer  averred  all  that  was  neces- 
sary to  make  up  the  material  issues.  (Grum 
Y.  Barney,  5&  (5al.  254.) 

Cited  55  Cal.  284 ;  58  Cal.  197. 

221.  In  an  action  to  enjoin  an  execution 
sale  of  land  under  a  judgment  in  favor  of  a 
particular  creditor  of  plaintiff's  grantor,  an 
answer  which  admits  title  in  plaintiff,  but 
alleges  that  the  deed  to  him  was  made  to 
defraud  the  defendant,  and  that  plaintiff's 
grantor  is  still  the  owner  of  an  undivided  in- 
terest in  the  land,  does  not  present  any  issue 
as  to  whether  or  not  the  deed  was  made  to 
binder,  delay,  or  defraud  the  creditors  of  such 
grantor  generally ;  and,  in  order  to  support  a 
]u<k^ent  for  the  defendant,  the  court  must 
find  facts  from  which  the  legal  conclusion 
could  be  drawn  that  the  legal  title  to  an  un- 
divided interest  in  the  land  is  held  by  plaintiff 
in  trust  for  the  benefit  of  his  grantor.  (Tra- 
verso  V.  Tate,  82  Cal.  170.) 

222.  In  an  action  by  a  purchaser  at  an  ex- 
ecution sale  to  quiet  title  and  to  comnel  a 
conveyance  against  one  who  had  purchased 
land  from  a  fraudulent  grantee  of  the  execu- 
tion debtor,  by  a  deed  made  with  intent  to 
defraud  creditors,  the  complaint  alleged  that 
the  defendant  claimed  some  estate  or  interest 
in  the  land  adverse  to  the  plaintiff,  but  that 
his  claim  was  without  right,  and  that  he  had 
no  right,  title,  or  interest  therein;  and  the 


answer  admitted  the  former  and  denied  the 
latter  allegation;  and  the  court  found  that 
the  defendant  had  purchased  with  construct- 
ive, but  without  actual,  notice  of  the  fraud, 
ana  that  he  had  paid  off  a  mortgage  on  the 
land  which  was  prior  to  the  plaintiff's  claim. 
Held,  (1)  that  the  pleadings  raised  a  material 
issue,  and  that,  though  the  answer  should 
have  set  out  the  nature  of  the  defendant's 
claim,  yet,  as  no  demurrer  or  oblection  to  the 
evidence  was  interposed,  it  could  not  be  ob- 
jected that  the  finding  was  not  within  the 
issue;  and  (2)  that  the  plaintiff  was  en- 
titled to  the  relief  prayed  for,  only  upon  the 
terms  of  paying  to  the  defenaant  the  amount 
paid  by  him  in  satisfaction  of  the  mortgage. 
(Tompkins  v.  Sprout,  55  Cal.  31.) 
Cited  81  Cal.  131,  132. 

Construction  of  complaint.     See  ante,  29. 

Admissibility  of  evidence  under  particular 
pleas  and  allegations.    See  post,  Hi,  8,  e. 

Pleading  justification  under  attachment, 
sufficiency.    See  Appeals,  2338. 

Answer  setting  up,  sufficiency,  objection 
when  to  be  taken.    See  Appeals,  2338. 

Executors  sued  in  ejectment,  setting  up  by 
cross-complamt.    See  Ejectment,  263. 

h.  Parties* 

228.  In  an  action  by  a  purchaser  at  an 
execution  sale  to  set  aside  a  conveyance 
alleged  to  have  been  made  by  the  judgment 
debtor  in  fraud  of  creditora  and  purchasen, 
and  tp  recover  possession  of  the  propertv,  the 
assignee  in  insolvency  of  the  judgment  aebtor 
is  a  proper  party  defendant.  (Pflster  v.  Das- 
cey,  65  Cal.  403.) 

224.  Where  it  was  sought  in  same  action 
to  have  adverse  claim  determined,  and  the 
defendants  against  whom  such  relief  was 
demanded  dii^aimed  all  interest  in  the  prop- 
erty, and  the  disclaimer  was  accepted  by  the 
plamtiff,  and  acted  upon  by  the  court,  held, 
that  the  judgment  should  not  be  reversed  by 
reason  of  the  misjoinder.  (Pfister  v.  Dascey, 
65  Cal.  403.) 

225.  While  a  fraudulent  f;rantor  is  a  proper 
party  defendant  in  an  action  to  subject  to  a 
lien  of  a  judgment  the  property  alleged  to 
have  been  fraudulently  conveyed  he  is  not  a 
necessary  party.  (Blanc  v.  paymaster  Min. 
Co.,  95  (Sal.  524.) 

Wife,  when  a  proper  party.    See  ante,  29, 

Parties  in  action  to  compel  reconveyance  of 

property  fraudulently  conveyed.   See  Parties. 

c  Right  to  Jury  TriaL 

226.  Both  courts  of  law  and  of  equity,  in 
proper  cases,  have  jurisdiction  of  matters  of 
naud;  and  when  the  facts  constituting  the 
fraud  and  the  relief  sought  are  such  as  are 
cognizable  in  a  court  of  law  the  parties  are 
entitled  to  a  jury  trial ;  but  where  the  case^  as 
made  by  the  pleiEidings,  involves  the  applica- 
tion of  the  doctrines  of  equitv,  and  the  grant- 
ing of  relief  which  can  be  obtained  only  in  a 
court  of  equity  .the  parties  are  not  entitled  to 
a  jury  trial.  (Fish  v.  Benson,  71  Cal.  428.) 
Cited  85  Cal.  30. 
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d.  Fraudulent  Intent,  Whether  Question  of 

Law  or  Fact. 

227*  The  question  whether  a  transfer  of 
property  was  made  with  fraudulent  intent  is 
one  of  fact,  and  not  of  law.  (Morgan  y. 
Hecker,  74  Gal.  540,  cited  81  Cal.  94 ;  WeUing- 
ton  y.  Sedgwick,  12  Cal.  469;  Wetherley  y. 
Straus,  9S  Cal.  283.) 

228.  Under  our  statute  the  question  of 
fraud  is  a  question  of  fact,  that  is  to  say,  a 
question  of  intent.  (Judson  y.  Lyford,  84 
Cal.  505.) 

229.  Intent  is  a  question  of  fact  and  not  of 
law.  (Windhaus  y.  Boots,  92  Cal.  617;  Har- 
ris y.  Bums,  50  Cal.  140,  cited  89  Cal.  302; 
Threlkel  y.  Scott,  89  CaL  851.) 

230.  Where  facte  are  established  from  which 
jury  would  be  justified  in  inferring  fraud  in  the 
transfer  of  goods  to  the  plaintiff,  though  the 
inference  may  not  be  absolutely  necessary, 
the  defendant  is  entitled  to  haye  the  issue  of 
iraud  submitted  to  the  jury  upon  instructions 
fully  and  fairly  stating  the  law  applicable  to 
a  fraudulent  transfer.  (Sukefortn  y.  Lord, 
87  Cal.  399.) 

e«  £yidence* 

231.  In  an  action  against  a  sheriff  to  recoyer 
personalty  where  he  pleads  in  justification 
that  the  plaintiff  claims  under  a  transfer  fraud- 
ulent M  to  creditors,  the  burden  is  upon  the 
plaintiff  of  showing  an  immediate  deliyery, 
and  that  such  deliyery  was  followed  by  an 
actual  and  continued  change  of  possession. 
(Stephens  y.  Hallstead,  58  CaL  193,  197.) 

232.  In  determining  the  question  of  fraudu- 
lent intent  of  the  donor  he  must  be  consid- 
ered as  knowing  the  law  and  the  state  of  his 
own  affairs.    (Swartz  y.  Hazlett,  8  Cal.  118.) 
Cited  74  Cal.  543;  89  Cal.  296. 

233.  Fraudulent  intent  is  not  necessarily 
inferred  from  yoluntary  conyeyance  by  insol- 
yent  debtor.    (Threlkel  y.  Scott,  89  Csl  351.) 

234.  In  an  action  by  an  executor  to  set  aside 
a  deed,  on  the  ground  that  it  was  executed 
without  consideration,  the  grantee  may  tes- 
tify as  to  what  her  purpose  was  in  taking  the 
deed,  and  that  it  was  not  taken  to  prevent 
any  one  else  from  getting  the  property.  (Byrne 
y.  lleed,  75  Cal.  277.) 

235.  In  suits  to  set  aside  oonyeyances  of 
real  estate  as  fraudulent  against  creditors 
positiye  proof  of  fraud  is  seldom  to  be  ob- 
tainedy  but  the  fraudulent  intent  must  be 
gathered  from  circumstances.  And,  in  this 
case,  the  control  of  the  proi>ertj  by  the  grantor 
after  the  alleged  sale,  his  mdebtedness  to 
plaintiff  at  the  time,  the  absence  of  the  grantee 
from  the  state,  and  the  failure  on  the  part  of 
tiie  latter  to  show  any  payment  of  considera- 
tion were  prima  facie  proof  of  fraud.  (Pur- 
kitt  y.  Polack,  17  Cal.  327.) 

Cited  15  Or.  892. 

236.  In  an  action  by  the  creditor  of  the 
husband  to  set  aside  a  aeed  of  gift  made  by  a 
third  person  to  the  wife,  on  the  ground  that 
the  land  was  purchased  with  the  husband's 
money,  and  that  the  deed  to  the  wife  was  a 
fraud,  evidence  of  conversation  at  the  time 
6f  the  creditor  sale,  between  the  grantor  and 
one  who  negotiated  the  sale,  are  admissible 


asapartoftheresgestsB.    (Tevis  y«  Hicks,  41 

Cal.  123.) 

Cited  1  Idaho,  N.  S.,  777. 

237.  The  admissibility  of  such  testimony 
does  not  depend  on  the  question  whether  the 
conversation  was  brought  home  to  the  hus- 
band, as  it  does  not  affect  him  unless  the  ne- 

S:>tiator  was  his  agent.    (Ttovis  y.  Hicks,  41 
al.  128.) 

238.  When  jiroperty  which  has  been  sold  is 
afterwards  leviea  upon  and  sold  under  an 
execution  by  a  creditor  of  the  vendor,  and 
suit  is  lMx>ught  by  the  vendee  to  recover  dam- 
ages for  the  alle^dd  wrongful  taking,  and  the 
defense  is  that  the  sale  was  made  to  defraud 
creditors,  and  that  there  was  no  immediate 
delivery  or  continuous  change  of  possession, 
the  statements  of  the  vendor,  whether  made 
before  or  after  the  sale,  are  competent  evi- 
dence to  prove  the  fraud  as  against  him. 
Whether  the  statements  of  the  vendor  are 
evidence  against  the  vendee  depends  on  ciiv 
cumstances.  If  made  before  the  sale  is  com- 
pleted they  are  evidence  against  the  vendee. 
(Gallagher  y.  Williamson,  2S  Cal.  831.) 

289.  Where  evidence  is  introduced  showing 
a  collusion  between  vendor  and  purchaser  to 
defraud  the  creditors  of  the  former  the  dec- 
larations of  the  vendor  are  admissible,  and  a 
fortiori  his  sworn  statement.  (Howe  v.  8can- 
nell,  8  Cal.  325.) 
Overruled  23  Cal.  446. 

240.  In  an  action  for  the  oonversion  of  per- 
sonal property  the  defendMit  justified  the 
taking  under  execution  against  N.  &  J.,  and 
alleged  that  the  claim  of  the  plaintiff  to  the 
goods  in  question  was  based  upon  a  judgment 
confessed  oy  J.  for  the  purpose  of  defrauding 
creditors,  and  an  execution  sale  thereunder 
made  for  the  like  purpose,  and  that  there  was 
no  immediate  delivery  of  the  goods  or  change 
of  possession.  On  the  trial  evidence  was  ad- 
mitted as  to  declarations  of  J.  made  before 
the  sale,  and  while  on  his  way  to  San  Fran- 
cisco, to  the  effect  that  he  had  a  friend  in  that 
city  with  whom  he  had  made  arrangements 
to  buy  the  property.  Held,  the  declarations 
were  material  and  relevant  to  the  issue  of 
fraud,  and  were  connected  with  the  alleged 
fraudulent  transaction,  and  formed  part  oiit. 
(Davis  v.  Drew,  58  Cal.  152.) 


241.  Evidence  as  to  the  assessment  and 
payment  of  taxes  upon  the  whole  of  certain 
land  in  the  name  of  one  person,  who  was 
originally  a  tenant  in  common  with  another 
person,  is  not  admissible  in  favor  of  the  per* 
son  paying  the  taxes  to  prove  the  bona  ndes 
of  a  deed  to  him  from  the  cotenant.  (Tra- 
verse v.  Tate,  82  Cal.  170.) 

Fraudulent  intent  must  be  proved.  See 
ante,  II,  1. 

Transfer  to  debtor  in  excess  of  demand* 
See  ante,  49. 

242.  On  the  trial  this  interrogatory  was  put 
to  a  witness:  "  Did  you  see  any  difrerence  in 
the  appearance  or  management  of  things  after 
the  sale,  from  that  before  the  sale,  of  the  stage 
and  horses  to  plaintiff  "  7  Held^  to  be  a  proper 
question,  and  not  objectionable  m  cases  of  tnis 
character*  (Gallagher  v.  Williamson,  28  CaL 
331.) 
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243.  A  }ad^ent  obtained  by  a  creditor  of 
the  estate  against  an  executor  proves,  prima 
facie,  the  indebtedness  of  the  testator  to  the 
plaintiff,  as  against  the  grantees  of  the  testa- 
tor, in  a  suit  in  equity  to  set  aside  the  con- 
Teyanoe  of  the  testator  as  fraudulent.  (Hills 
T.  Sherwood,  48  Cal.  886.) 

244.  If  A  executes  a  mortgage  to  B,  to  se- 
cure some  of  A's  creditors,  and  B  seeks  to 
enforce  the  mortgage,  and  a  contest  arises 
between  him  and  other  creditors  of  A,  who 
claim  that  the  mortgage  is  fraudulent,  B  may, 
for  the  purpose  of  showing  that  one  of  the 
persons  for  whose  benefit  the  mortgage  was 

E'Ten  paid  money  to  a  third  person  for  A's 
snefit,  introduce  in  evidence  the  receipt 
from  such  third  person  to  the  one  paying  the 
money.  The  fact  that  A  owed  the  person  to 
whom  the  money  was  paid  must,  however,  be 
shown  by  other  evidence.  (Locke  v.  Porter 
G.  &  8.  Min.  Ck>.,  41  Gal.  906.) 

245.  In  an  action  by  an  executor  to  set  aside 
a  deed  on  the  ground  that  it  was  executed 
without  consideration,  and  consequently  was 
in  fraud  of  the  rights  of  his  testator  as  a  cred- 
itor of  the  grantor,  in  which  the  defense  is 
that  the  consideration  for  the  deed  was  a  pre- 
existing indebtedness  due  from  the  grantor  to 
the  grantee,  evidence  of  declarations  of  the 
testator^  showing  that  he  knew  and  spoke 
of  the  mdebtedness,  is  admissible  as  being 
declarations  against  his  interest.  (Byrne  v. 
Beed,  75  OaU  277.) 

246.  The  defendant  having  testified  that  at 
the  time  when  she  bought  the  goods  of  her 
sister  she  did  not  know  that  her  sister  was 
insolvent,  and  in  reply  to  subsequent  ques- 
tions stated  that  she  made  no  inquiry  as  to 
her  financial  condition,  and  supposed  that  the 
business  was  "going  cood  with  them,"  it  is 
not  prejudicial  error  tor  the  court  to  sustain 
an  oDjection  to  a  Question  asked  of  the  de- 
fendant as  to  whetner  she  knew  at  the  time 
that  her  sister  contemplated  going  into  insol- 
Tency.    (Seligman  v.  Armando,  &  Cid.  814.) 

Execution  returned  unsatisfied  as  evidence 
of  insolvency.    See  ante,  24. 

247.  In  an  action  by  an  administrator  to  set 
aside  a  fraudulent  conveyance  by  his  dece- 
dent evidence  that  deceased  was  indebted 
when  he  died,  that  claims  had  been  presented 
and  allowed,  and  that  the  estate  would  be  in- 
solvent if  the  property  were  not  recovered,  is 
competent.  (Harns  v.  Harris,  69  Gal.  028, 
624.) 

248.  Where  the  execution  creditor  causes 
the  property  to  be  seized  by  the  sheriff,  and 
claims  that  the  transfer  from  the  debtor  to 
the  stranger  to  the  writ  was  fraudulent  and 
void,  and  made  to  hinder,  delay,  and  defraud 
creditors,  and,  on  the  trial,  having  put  in  evi- 
dence the  execution  but  not  the  judffment, 
offers  evidence  to  show  that  the  transfer  was 
made  for  that  purpose,  held,  that  the  evi- 
dence was  properly  rejected,  the  jud^ent 
not  being  produced,  whether  such  evidence 
was  admissible  in  this  case  under  the  defect- 
ive allegations  of  the  answer,  query?  (Knox 
T.  Marshall,  19  Gal.  617.) 

249.  The  fact  that  the  purchaser  of  a  min- 
lag  daim,  ttfter  his  purchase,  takes  a  large 
amount  of  gold-dust  out  of  the  same,  ia  not 


admissible  in  evidence  for  the  purpose  of 
proving  that  the  sale  was  fraudulent  as  to  the 
creditors  of  the  vendor  by  reason  of  inade- 
quacy of  the  price  paid.  (Henry  v«  Everts, 
29  0al.610.) 

250.  In  ascertaining  whether  an  adequate 
|>rice  was  paid  for  a  piece  of  property  at  the 
time  of  Its  sale  the  evidence  should  be 
restricted  to  the  question  of  what  its  market 
value  was  at  that  time.  (Henry  v.  Everts,  29 
Gal.  610.) 

251.  Where,  after  a  sale  of  personal  prop- 
erty, the  creditors  of  the  vendor  attack  the 
same  for  fraud,  and,  on  the  trial,  there  is  evi* 
deuce  that  the  vendee,  after  the  sale  and  de- 
livery, exercised  some  slight  acts  of  ownership 
and  control  over  the  property,  but  this  is  not 
shown  to  have  been  done  with  the  knowledge 
or  consent  of  the  vendor,  the  fact  that  the 
vendor  does  not  offer  any  evidence  explana- 
tory of  the  vendee's  acts  does  not  add  any 
thing  to  the  weight  of  the  evidence  touching 
the  vendee's  connection  with  ti^e  property, 
(Hodgkins  v.  Hook,  28  Gal.  681.) 

252.  In  trespass  against  a  sheriff  for  levying 
on  plaintiff's  goods,  where  the  defense  is 
fraud  in  the  purchase  by  the  plaintiff,  the  rule 
allowing  distinct  frauds  to  be  proven  in  such 
cases  is  limited  to  frauds  whiim  are  contem- 

Soraneous,  or  nearly  so,  and  does  not  embrace 
ealings  at  a  remote  time.    (Gohn  v.  Mul- 
ford,  15  Gal.  50.) 

258.  In  an  action  for  the  recovery  of  per- 
sonal property  seized  under  execution,  wnere 
the  defense  rests  upon  an  alleged  fraudulent 
sale  from  the  judgment  creditor  to  the  plain- 
tiff, evidence  not  bearing  on  the  question  of 
whether  the  alleged  sale  was  valid,  and  which 
is  desired  to  prejudice  the  plaintiff's  case  by 
inflaming  the  minds  of  the  jury  against  his 
asserted  grantor,  is  inadmissible,  and  its  ad- 
mission is  ground  for  a  new  trial.  (Thomas 
v.  Black,  84  Gal.  221.) 

254.  In  an  action  against  a  sheriff  for  the 
recovery  of  personalty  the  defendant  under 
the  plea  of  justification  may  show  that  the 
claim  of  the  plaintiff  is  based  upon  a  transfer 
constructively  fraudulent  as  to  creditors. 
(Stephens  v.  Hallstead,  58  Gal.  193,  194.) 

255.  Evidence  of  a  sale  of  land  held  by  an 
agjent  of  the  debtor  in  trust  for  him  is  not  ad- 
missible unless  averred  in  the  complaint. 
(Tevis  V.  Hicks,  41  Gal.  123.) 

256.  Where  a  party  in  an  action  to  set  aside 
a  sale  as  fraudulent  pleads  that  he  was  in- 
debted to  the  person  to  whom  the  sale  was 
made,  in  consideration  of  which  he  delivered 
the  property  in  litigation  to  that  person,  evi- 
dence that  the  indebtedness  was  to  the  wife 
of  the  person  designated  is  inadmissible. 
(Tevis  V.  Hicks,  41  Gal.  123.) 

Gited  72  Gal.  446;  distinguished  88  G^l.  226. 

257.  Testimony  showing  a  fraudulent  de- 
sign in  a  vendor  of  goods  is  admissible  under 
the  allegations  of  an  answer  charging  that  the 
sale  was  made  to  defraud  creditors,  although 
it  does  not  connect  the  purchaser  with  the 
fraud  or  show  that  he  was  cognizant  of  such 
fraudulent  design.  (Landecker  v.  Hough- 
Uling,  7  Gal.  391.) 

Gited  8  Gal.  113;  86  Gal.  207;  1  Nev.  262. 
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258.  In  im  action  to  recover  personal  prop- 
erty, where  the  defendant  justified  as  sheriff 
imder  a  judgment  and  execution  aoainst  the 
plaintiff's  vendor,  whose  property  the  answer 
alleged  tibe  goods  to  be,  the  court,  on  the 
ground  that  fraud  had  not  been  specially 
pleaded,  excluded  from  the  evidence  the  jude- 
ment-roll  under  which  the  defendant  jusUfiea, 
and  also  evidence  tending  to  show  that  the 
sale  hy  the  judgment  debtor,  under  which 
the  plaintiff  claimed,  was  not  followed  by  an 
actual  and  continued  change  of  possession. 
Held,  that  the  defendant  was  not  bound  to 
anticipate  the  case  of  the  plaintiff  or  to  as- 
sume under  whom  he  would  claim  title,  and 
that  the  ruling  of  the  court  was  therefore 
erroneous.  (Humphreys  v.  Harkey,  55  Oal. 
283  ) 

Cited  58  Cal.  197;  88CaL  397. 

259.  The  evidence  in  this  case  held  sufficient 
to  sustain  the  findings  as  to  the  value  of  prop- 
ertv  transferred  by  an  insolvent  debtor  to  the 
defendant,  who  was  her  sister,  and  as  to  the 
defendant's  knowledge  of  the  insolvency  at 
the  time  of  the  removal  of  the  goods,  and  to 
.sustain  a  judgment  in  favor  of  the  receiver  of 
the  insolvent  debtor  for  the  recovery  of  the 
property.  (Seligman  v.  Armando,  94  Oal. 
314.) 

260.  In  an  action  to  recover  personal  prop- 
erty, in  which  the  defendant  justified  under 
an  execution  against  one  B.,  whose  property 
he  alleeed  it  to  be,  the  court  found  that  prior 
to  the  levy  the  property  was  owned  Inr  R.,  and 
was  bv  him  sold  and  detivered  to  the  plain- 
tiff. Held,  there  was  sufficient  evidence  to 
support  the  finding.  (Moran  v.  McCoy,  59 
Cal.  611.) 

261.  Evidence  reviewed  in  a  particular  case, 
and  held  not  sufficient  to  sustain  the  finding 
that  the  conveyance  was  fraudulent.  (Hen- 
derson V.  Grrammar,  53  Cal.  649.) 

Sufficiency  of  evidence  to  sustain  finding 
of.    See  Appeals,  2567. 

f.  Judgment  and  Findings. 

General  and  special  verdict,  confiict  be- 
tween.   See  Verdict,  61, 

262.  When  the  testator,  during  his  life- 
time, makes  a  deed  of  his  land  to  defraud  his 
creditors,  and  a  creditor  of  the  estate,  whose 
claim  is  established,  files  a  bill  in  equity  to 
set  aside  the  deed  as  fraudulent,  and  there  is 
no  other  creditor  of  the  estate,  the  court  may 
decree  a  sale  of  the  propertv  and  an  applica- 
tion of  the  proceeds  to  pay  the  plaintiff's  debt. 
(Hills  V.  Sherwood,  48  Oal.  386.) 

263.  In  an  action  brought  against  the 
erantee  to  set  aside  a  conveyance  made  by  a 
deceased  debtor,  on  the  ground  that  it  was 
made  to  hinder  and  delay  creditors,  to  which 
the  representative  of  the  deceased  debtor  was 
not  a  party,  it  is  error  to  render  a  judgment 
declaring  a  trust  against  the  grantee  and  in 
favor  of  the  estate  of  the  grantor.  (Bachman 
V.  Sepulveda,  39  Cal.  688.) 

264.  If  a  sheriff  is  sued  for  wrongfully  tak- 
ing personal  property,  and  answers  that  he 
took  the  same  by  virtue  of  an  attachment,  and 
that  the  goods  were  the  property  of  the  de- 
fendant in  the  attachment,  who  had  fraudu- 
lently sold  them  to  the  plaintiff,  the  court 


must  find  on  the  issue  of  fraud  thus  imised* 
(Harris  v.  Bums,  51  Cal.  528.) 
Cited  3  Mont.  229. 

Where  deed  made  to  defrand   particular 
creditor.    See  ante,  221. 
Findings  of  fraudulent  intent.    See  ante. 

n,i. 

Sufficiency  of  evidence  to  sustain  findings. 
See  ante,  259, 260. 

FREEHOLDERS. 

Election  of  board  of.  See  San  Fhmdaco,  Y ,  8. 

FREE  LIRRART. 

See  Public  library, 

FREIGHT. 

See  Common  Carriers,  ni,  4;  Forwarders; 

Shipping,  XTTI. 

Breach  of  contract  to  furnish  freight.  See 
Damages,  1, 1. 

Construction  of  contract  to  receive  and  for- 
ward.   See  Contracts,  123. 


FRESNO  COUK TT. 

Additional  compensation  to  district  attor- 
ney of.    See  District  Attorneys,  11. 

Trespasses  by  animals  in.  See  Animals, 
18. 

FRONT  STREET. 

Driving  piles  in.    See  Streets,  22. 

FUCIITITES  FROM  JUSTICE. 

See  Extradition. 

FUaiTIYES  FROM  LAROR. 

See  Slavery. 

FUHDEBr e  DTBEBTEDITESS. 

See  croes-ref erenoes  under  Public  Debt. 

FUNDS. 

Public  See  Counties ;  Municipal  Corpora- 
tions. 

Public,  setting  apart,  and  transfer  of.  See 
Supervisors,  V,  4. 

FUNERAL  EXPENSES. 

See  Estates  of  Deceased  Persons,  VI,  1,  a. 

Allowance  of.  See  Executors  and  Admin- 
istrators, VIU,  7,  c 

FURNITURE. 

Household,  exemption  of.    See  Exemptions, 

II,  3. 

FUTURE  ADTANCES. 

Chattel  mortoagee  to  secure.     See  Mort* 
gages,  XXI,  4,  b. 
Mortgage  to  secure.    See  Mortgages,  V. 

FUTURE  ESTATES. 

See  Expectancies. 

Conveyance  of  freehold  to  oommenoe  In 
future.    See  Deeds,  VU,  2. 

Lease  of  proper^  to  oommenoe  in  faturow 
See  Landlont  and  Tenant,  H,  4. 
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GAMBUNG  TESDICT8* 

See  Verdicts,  IX. 

GAME  LAWS. 

Act  mmending,  validity  of  title.  See  Gon- 
•titataonal  Law,  289. 

Statute  providins  for  oonfiBcation  ia  void. 
Bee  OonstitQtional  Law,  877. 

Violation  of  fish  law,  certiorari  to  review 
JQ^ment.    See  Certiorari,  88. 

^olating  game  law.    See  Waterconrses,  VI. 

Bight  of  fishing.    See  Watercourses,  VI. 

1.  Section  834  of  the  Penal  Code,  as 
amended  on  March  12,  1885,  and  section  836 
of  the  same  code,  as  amended  on  March  80, 
1878,  being  in  direct  conflict  as  to  the  dispo- 
sition that  should  be  made  of  fines  collected 
for  violations  of  the  game  laws,  the  former  sec- 
tion determines  the  disposition  to  be  made  of 
fines  collected  for  violations  occurring  after 
its  amendment,  and  before  the  taking  effect 
of  the  amendment  of  March  24,  1887,  to  sec- 
tion 838.    (People  v.  Dobbins,  73  Cal.  257.) 

GAMING. 

Treats  of  the  doctrines  relating  to  gaming 
on  its  civil  side  only.  For  the  law  relating  to 
gaming  on  its  criminal  side,  see  Criminal  Law. 

I.  What  Constttvtes;  Talidltf  of  Wagers; 
Action  to  Recover  Money  Won  or 
Los^  Check  Given  for. 
n.  Partners  in,  Actions  Between. 
in.  Betractlon  of  Wagers;  Obligations  of 

Stakeholder. 
IT«  License,  Action  to  Recover  and  Effect 
of  Fallnre  to  Take  Omt« 

Lotteries.    See  Lotteries. 

Ordinances  prohibiting  selling  of  pods. 
See  Ordinances,  IV,  7,  m. 

Ordinance  prohibiting  visiting  gambling* 
house.    See  Ordinances,  IV,  7,  m. 

Power  to  suppress  business  of  gambling. 
See  Constitutional  Law,  VIII,  13,  e. 

Flne^  imprisonment  for  nonpayment  ol 
See  Criminal  Law,  1111,  et  seq. 

Gamblers  are  entitled  to  benefit  of  insol- 
vent law.   See  Bankruptcy  and  Insolvency,  28. 

!•  What  CoBstltmtes;  Talldlty  of  Wagers; 
Action  to  Recover  Money  Won  or 
Lost;  Check  Given  For. 

1.  Letting  to  hire  of  pool-table  does  not 
neoesaarily  involve  gaming  for  money  or 
value.    (Ex  parte  Bernert,  &  Cal.  524. ) 

2.  At  common  law,  wagers  made  in  respect 
to  matters  not  affecting  the  feelings,  interest, 
or  character  of  third  persons,  or  the  public 
peace  or  good  morals,  or  public  policy,  are 
k^eal  contracts,  whicn  may  be  enforced  by 
action.  (Johnston  v.  Bussell,  87  Cal.  670.) 
Cited  48  CaL  616;  67  Cal.  79;  9  Or.  420. 

3.  While  at  common  law  a  wager  made  in 
respect  to  matters  not  affecting  the  feelings, 
interest,  or  character  of  third  persons,  or  the 
public  peace,  or  good  morals,  or  public  policy, 
IS  valid,  and  can  be  enforced,  the  tendencv  of 
the  courts  everywhere  is  to  restrict  rather 
than  enlarge  the  role.  (Gridley  v.  Dorn,  57 
Osl.78.) 


4.  A  wager  upon  the  result  of  a  horserace 
is  against  good  morals  and  sound  public  policv, 
and  cannot  be  enforced  by  the  courts*  (Gria* 
ley  V.  Dorn,  57  Cal.  78.) 

5.  Wages  upon  the  result  of  public  elections 
are  ill^al  and  void,  upon  grounds  of  public 
policy.  (Hill  v.  Kidd,  43  CaL  615;  Johnston 
V.  Russell,  87  Cal.  670.) 

6.  An  action  to  obtain  affirmative  relief, 
upon  a  contract  of  waser  made  upon  the  re- 
sult of  a  public  election,  cannot  be  main* 
tained.    (HUl  v.  Kidd,  43  Cal.  615.) 

Cited  57  Cal.  79. 

7.  A  debt  for  money  won  at  gaming  was 
not  recoverable  at  common  law.  (Bryant  v* 
Mead.  1  Cal.  441,  doubted  2  Cal.  66;  Gahan  v. 
Neville,  2  Cal.  81,  cited  37  Cal.  675.) 

8.  No  action  will  lie  to  recover  money  lost 
at  gaming.  (Carrier  v.  Brannan,  3  Cal.  328.) 
Cited  7  Nev.  422. 

9.  Wages  are  recoverable  in  this  state  as  at 
common  law,  except  such  as  are  prohibited  by 
law  or  are  against  public  policy,  or  calculated 
to  affect  the  interest,  character,  or  feelings  of 
third  parties.  (Johnson  v.  Fall,  6  Cal.  359.) 
Cited  57  Cal.  78. 

10.  The  plaintiff,  bein^  the  keeper  of  a  pub- 
lic gaming-room  in  the  city  of  San  Francisco, 
won  of  the  defendant  four  thousand  dollars  at 
the  game  of  faro.  The  money  not  being  paid, 
this  action  was  brought  to  recover  it.  Held, 
that  it  could  not  be  sustained.  (Bryant  v. 
Mead,  1  Cal.  441.) 

Cited  2  Cal.  81;  3  CaL  829;  37  CaL   675;  7 
Nev.  422. 

Attachment  in  action  for  money  won  at 
gaming.    See  Attachments,  III,  4. 

11.  Gaming  debts  have  not  been  legalised 
by  the  operation  of  the  act  of  the  legislature 
licensing  gaming-houses.  (Carrier  v.  Bran- 
nan,  3  Vol.  328.) 

12.  A  license  for  a  gamine-house  simply 
oi»erates  as  a  permission,  and  removes  the 
inisdemeanor  at  common  law,  without  chang- 
ing the  character  of  a  contract  for  money  lost 
at  gaming.  (Carrier  v.  Brannan,  3  CaU 
328.) 

13.  The  object  of  the  legislature  in  passing 
the  act  licensing  gaming[-houses  was  to  con- 
trol gaming  within  certam  bounds,  by  impos- 
ing restrictions  and  burdens  upon  persons 
carrjring  on  this  kind  of  business.  (Carrier  v. 
Brannan,  3  Cal.  328.) 

14.  The  statute  of  California  authorising  the 
granting  of  a  license  to  keep  a  gambling-house 
should  not  be  construed  as  conferring  a  ri^ht 
to  sue  for  a  gaminp^  debt,  but  as  a  protection 
solely  against  a  criminal  prosecution,  (Bry- 
ant V.  Mead,  1  Cal.  441.) 

15.  A  check  siven  for  a  gaming  debt  is  void 
in  the  hands  of  all  persons  except  a  bona  fide 
holder,  without  notice.  (Fuller  v.  Hutch- 
ings,  10  Cal.  523.) 

Cited  77  Cal.  574. 

Check  given  for  wa^,  recovery  from  banker 
See  Banks  and  Bankmg,  89. 

Note  in  consideration  of.  See  Bills  and 
Notes,  41,  42. 

Note  for,  right  of  bona  fide  holder.  See 
BiUs  and  Notes,  286. 
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n*  Partners  I119  Actions  Between* 

16.  An  allegation  in  a  complaint  that  the 
parties  kept  a  saloon  for  the  purpose  of  gaming 
and  selling  liquors  and  cigars  does  not  raise 
the  presumption  that  the  gaming  was  necee- 
sarify  unlawful ,  or  that  the  saloon  was  a  com- 
mon gaming-house,  as  the  word  might  apply 
to  lawful  games,  such  as  billiards,  etc.  (Wnip- 
ley  y.  Flower,  6  Gal.  630.) 

17.  Where  the  defendant,  in  an  action  on  a 
complaint  alleging  the  parties  kept  a  gaming 
and  liquor  saloon,  to  recover  an  amount  due 

Slain  tin  as  partner  in  the  saloon,  made  de- 
kolt,  he  cannot  raise  the  objection  Uiat  the 
complaint  sets  out  an  unlawinl  occupation  as 
his  cauBe  of  action,  as,  if  the  all^^  gaming 
was  in  fact  unlawful  he  should  have  estab- 
lished it  in  his  defense.  (Whipley  v.  Floww, 
6  Cal.  630.) 

III.  Betrnetton  of  Wagen;  Obligations  of 

Stakeholders* 

18.  Where  an  illegal  wager  is  made^  the 
parties  to  it  may,  before  the  wager  is  decided, 
recover  their  stakes  from  each  other  or  the 
stakeholder;  but  after  the  money  has  been 
lost  and  won,  and  the  result  generally  known, 
neither  i>arty  should  be  heard  in  a  court  of 
justice.    (Gndley  v.  Dom,  57  Oal.  78.) 

19.  A  party  placing  money  in  the  hands  of 
another  tor  the  purpose  of  making  a  bet  on 
an  election,  in  the  name  of  the  bailee,  but  for 
the  benefit  of  the  bailor,  may  retract  the  ille- 
gal act  of  making  the  bet,  and  does  not  forfeit 
the  money  by  reason  of  the  Ulegality  of  the 
purpose  for  which  it  was  deposited*  (Hardy 
V.  Hunt,  11  Cal.  343.) 

Cited  37  Cal.  675. 

20.  Money  put  up  in  the  hands  of  a  stake- 
holder may  be  recovered  if  the  wager  be  re- 

Sudiated  and  a  return  of  the  money  be 
emanded  at  any  time  before  the  election  has 
taken  place,  and  the  result  has  become  gener^ 
ally  known,  but  not  thereafter.  (Johnston  v. 
BuBsell,  37  Cal.  670.) 

21.  The  stakeholder  being  informed  of  the 
rights  of  the  bailor,  was  bound  to  protect 
those  rights  by  resisting,  in  some  way,  the 
proceedings  against  him  as  a  garnishee,  the 
Dailor  being  no  party  thereto ;  nor  will  he  be 
protected  by  a  jud^ent  improperlv  entered 
against  him,  ordering  him  to  pay  tne  money 
to  the  attaching  creditor.  (Hanly  v.  Hunt, 
11  Cal.  343.) 

22.  Upon  the  retraction  of  the  wager  the 
right  to  the  possession  of  the  money  is  in  the 
agent  or  bailee,  and  he  mav  maintain  an  ac- 
tion for  it  where  the  bailor  interposes  no 
objection.    (Hardy  v.  Hunt,  11  Cal.  343.) 

23.  J.  made  a  wa^r  with  F.  that  Seymour 
would  receive  a  majority  of  the  votes  cast  in 
this  state  at  the  presidential  election  in  1868, 
and  F.  made  a  wager  with  J.  that  Grant 
would  receive  a  majority  of  said  votes.  The 
money  was  put  in  the  hands  of  R.  as  stake- 
holder. After  the  election  had  taken  place 
and  the  result  had  become  known,  J.,  having 
lost  his  wager,  notified  B.  that  he  repudiated 
the  wager,  and  demanded  his  money,  but  B., 
notwithstanding,  paid  the  money  to  F.,  ac- 
cording to  the  terms  of  the  wager*    In  an 


action  by  J.  against  B.  to  recover  his  stake,  it 
was  held  thi^t  a  recovery  coold  not  be  had. 
(Johnston  v.  Bussell,  37  Cal.  670.) 

IT*  lieensot  Aetlon  to  Beeover  an4  Effect 
of  Failure  to  Take  Ont* 

24.  An  action  cannot  be  maintained  against 
the  keeper  of  a  common  gaming-house  to 
recover  the  amount  required  hj  law  for  a 
license  which  he  neelect^  to  obtain*  (People 
V.  Baynes,  8  Cal.  SSS.) 

25.  The  failure  to  obtain  a  gaming  license 
leaves  the  party  as  he  would  have  been  at 
common  law — a  public  wrongdoer— and  sub- 
ject to  indictment  and  punishment*  (People 
V*  Baynes,  3  CaL  366.) 

Effect  of  license  acts  upon  action  to  recover 
gambling  debt.    See  ante,  I. 
License  on  pool-tables*  See  LicenseSy  U,  7,  j* 


GABNISHMElfT. 

See  Attachments,  XL 

6A8  COMPANIES. 

1*  Section  19,  article  XI,  of  the  constitu- 
tion expressly  grants  to  any  individual  or  com- 
pany incorporated  for  tbiat  purpose,  subject 
to  the  direction  of  the  supermtendent  of 
streets  or  other  officer  in  control  thereof, 
and  under  such  general  regulation  as  the 
municipality  may  {^escribe  for  damages  and 
indemnity  of  damages,  the  privilege  of  lav- 
ing pipes  in  the  puQic  streets  and  thorough- 
fares of  any  city  (where  there  are  no 
public  works  owned  and  controlled  by  the 
municipality),  so  fu*  as  majr  be  necessary  for 
introducing  into  and  supplying  such  city  and 
its  inhabitants  with  gas,  or  other  illuminating 
light,  or  with  fresh  water,  subject  to  the  con- 
dition that  the  municipal  government  shall 
have  the  right  to  regulate  the  charges  thereof. 
(People  V.  Stephens.  62  Cal.  209,  cited  62  CaL 
238;  Town  of  Woodland  v*  Stephens,  62  Cal. 
238.) 

Explosions,  liability  for.    See  Explosives,  4. 
Mandamus  to  compel  auditing  of  claims* 
See  Mandamus,  159. 

OAS  INSPECTOBS. 

1.  Under  section  90  of  the  (consolidation 
Act  of  the  city  and  county  of  San  Francisco,  and 
the  act  of  March  4, 1878,  the  salary  of  the  gas 
inspector  of  the  dty  and  county  becomes  due 
ana  payable  montnly,  at  the  end  of  each 
montn  of  his  term  of  office ;  and  nnless  his 
claim  for  such  monthly  salary  be  presented  to 
the  board  of  supervisors  for  allowance  within 
the  time  limited  by  section  90  of  the  (Consoli- 
dation Act,  it  becomes  barred,  and  thereafter 
cannot  be  paid  from  the  treasury.  (Ames  v. 
City  and  County  of  San  Francisco,  76  Cal.  325.) 

2.  The  office  of  inspector  of  gas  meters 
created  by  the  Political  Code,  sections  343, 
368,  369,  577,  et  seq.,  was  abolished  by  section 
14,  article  Xl  of  tne  constitution.  (Condict 
V.  Police  Court  of  San  Francisco,  59  Cal.  278.) 

6AU(}EB  OF  THE  POBT. 

1.  The  act  of  May  3, 1852,  entitled  "An  act 
to  provide  for  the  appointment  of  a  ganger  for 


QAUGEB  OF  THB  POBT-OIFTS,  L 


ISSl 


the  port  of  8ui  FranciflCOi"  is  oonstitntional. 
It  does  not  violate  section  11,  article  I,  of  the 
eonstitntion,  reqairinp  all  laws  of  a  general 
nature  to  have  a  uniform  operation,  because 
it  ifl  not  a  general,  but  a  special,  law.  (Addi- 
son Y.  Saulnier,  19  Cal.  82.) 

2.  This  act  does  not  violate  section  13  of 
article  II  of  the  constitution,  which  says  tax- 
ation shall  be  equal  and  uniform^  because  the 
percentage  allowed  the  gau|;er  is  not  a  tax 
within  the  constitution,  but  is  a  mere  fee  to  a 
public  officer  in  the  exercise  of  a  police  power. 
(Addison  v.  Saulnier,  19  Cal.  82.) 

8.  The  act  providing  for  ganger  of  the  port 
Is  not  unconstitutional  as  imposing  duties  on 
imposts  by  state  authority,  or  as  interfering 
iritb  the  federal  government  in  its  regulation 
of  commerce^  beoiuse  the  state  has  a  right  to 
paeB  inspection  laws,  and  this  involves  the 
power  of  enforcing  such  laws  by  adequate 
provisions  to  ]>ay  ttie  officers  inspecting  the 
goods.    (Addison  v.  Saulnier,  19  Ccd.  82.) 

4.  Intention  of  the  legislature  to  create  the 
office  of  ganger  by  the  act  of  May  3, 1852,  en- 
titied  "£i  act  to  provide  for  the  appointment 
of  a  Sanger  for  the  port  of  San  Francisco,"  is 
too  <3ear  to  admit  of  doubt.  (People  ex  rel. 
Attorney  Gieneral  v.  Addison,  10  Oal.  1.) 

6.  The  office  of  ganger  having  been  created, 
must  be  presumed  to  be  continuing,  unless 
limited  by  the  terms  of  the  act,  or  by  the  na- 
ture of  the  duties  to  be  performed.  ( reople  ex 
rel.  Attorney  General  v.  Addison,  10  Oal.  1^ 

6.  There  is  nothinjg  temporary  in  the  duties 
of  the  office.  Nor  u  there  anv  thing  in  the 
langnaee  of  the  act  limiting  the  duration  of 
the  ofSce,  (People  ex  rel.  Attorney  General 
▼.  Addison,  10  Cal.  1.) 

7.  The  period  of  two  years  mentioned  in 
the  first  section  limits  onl^r  the  term  of  the 
officer,  and  not  the  duration  of  the  office. 
(People  ex  rel.  Attorney  Greneral  v.  Addison, 
10  Cal.  1.) 

GEHEBAL  ATEBAGE. 

1.  (General  average  in  maritime  law  Is  a 
oontribntion  made  by  the  owners  of  a  vessel 
mnd  cargo,  and  all  concerned  in  the  success  of 
her  voyage^  towards  a  loss  sustained  by  some 
of  the  parties  interested  for  the  benefit  of  all. 
(Wilson  V.  Cross,  33  Cal.  60.) 

2.  The  owner  of  a  vessel  cannot  maintain 
an  action  for  contribution  in  general  average 
for  damase  sustained  and  expense  incurred  by 
reason  ofthe  peril  of  the  seas,  unless  the  ves- 
sel was  seaworthy  when  she  left  port.  (Wil- 
son T.  Cross,  33  Cal.  60.) 

8.  If  the  defect  in  the  vessel  when  she  left 
port  was  unknown  to  the  owner  and  undis- 
coverable  U|)on  examination  he  cannot  main- 
tain an  action  for  general  average.  (Wilson 
T.  Cross,  88  Cal.  60.) 

4.  If  a  protest  of  the  officers  of  a  vessel  is  re- 
ceived in  evidence,without  objection,  on  behalf 
oi  the  owner  or  master,  in  an  action  for  contri- 
Inition  in  general  average,  it  is  not  conclusive 
on  his  behalf  of  the  facts  therein  recited.  (Wil- 
son V.  Cross,  83  Cal.  60.) 

GATES. 

Flx^  number  of  gates  of  turnpike  company. 
See  u^wsys,  1^  1 ;  Turnpike  CompanieSyV  II. 
Cau  Dior;  Vol.  IIw-S6 


GEITEBAL  ELECTIOIB* 

See  Elections,  11. 

GENEBAL  DEMUBBEB. 

See  Pleading  and  Practice,  X,  4. 

GEKEBAL  DENIAL. 

See  Pleading  and  Practice,  IX,  10. 

GEIfEBAL  ISSUE. 

Evidence  admissible  nnder.    See  Evidence, 

IX.  8. 

GEIfEBAL  LAWS. 

See  Statutes,  Vm,  18. 

Uniform  operation    of.    See   Constitutional 

Law.  vm,  16. 

GEIfEBAL  YEBDICT. 

Conflict  between  and  special  verdict.     See 

Verdict,  A. 

GIFTS. 

I.  Power  to  Make;  What  Subject  of. 
n.  What  Acts  Constttste  Gifts;  Intent; 

Consideration, 
m.  TaUdity. 

1.  Delivery,  Acceptance  and  Performance 

of  Cfonditions,  Necesn^  of. 

2.  Mental  Capacity  and   undue  Influ- 

ence ana  Evidence  a«  to. 

IT.  Title  of  Donee;  LUbUity  of  on  Gift 

Subject  to  Hortirairo. 
T.  Bevocation  of. 

See  Dedication. 

Husband  and  wife,  gifts  between.  See 
Husband  and  Wife,  I,  6,  c. 

Husband  and  wife,  gifts  in  fraud  of  each 
other.    See  Husband  and  Wife,  1, 5. 

To  wife  or  child.  See  Fraudulent  Convey- 
ances, n,  2. 

To  stranger,  validity.    See  Deeds,  27. 

To  widow  of  decedent,  executrix  is  not 
chargeable  with.  See  Executors  and  Admin« 
istrators,  374. 

Mining  claims,  gift  of.  See  Mines  and 
Mining,  2LII. 

Necessity  of  writing.  See  Statute  of  Frauds, 
1, 10,  e. 

Parol  gift  followed  by  possession  and 
improvement.    See  Specific  Performance,  104. 

Officers,  gifts  to.  See  Offices  and  Officers. 
XII,  3. 

Yoeemite  valley,  grant  of.  See  Yosemite 
Valley. 

Declarations  of  donor  after  parting  with 
title.    See  Evidence,  323. 

Ratification  of  titie  by  will.    See  Wills,  220. 

I.  Power  to  Make;  What  Smbjeet  of. 

1.  A  person  in  disposing  of  his  property  in 
contemplation  of  death  is  not  called  upon  to 
suit  the  tastes  or  views  of  jurors  or  courts. 
(Field  v.  Shorb,00  Cal.  661.) 

2.  Person  in  possession  of  al  1  his  faculties  h  as 
right  to  dispose  of  all  of  his  ^ropert}[  as  he 
sees  fit,  and  a  voluntary  disposition  will  not 
be  set  aside  simply  because  the  donor  has 
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divested  himeelf  of  all  of  his  property.    (So- 
beranee  y.  Soberanee,  97  Cal.  140.) 

8.  A  DTomiBBory  note  payable  to  order  and 
not  inaorfled  is  the  subject  of  a  j^ft  causa 
mortis;  and  such  a  gift  carries  with  it  the 
mortgage  by  which  it  is  secured.  (Bruke  v. 
Heiken,  61  OaL  846.) 

4.  Gift  maybe  made  of  real  estate,  if  posses- 
sion is  given  and  taken  under  the  siit,  and 
acts  done  by  the  donee  to  carry  out  ue  pur- 
pose of  the  gift.  (Bakersfield  Town  Hall 
Assn.  V.  Chester,  56  Cal.  98.) 

Cited  78  Cal.  417 ;  77  OaL  817. 

Widow,  right  of  to  give  awav  personalty  of 
deceased.  See  Executors  and  Aoministrators, 
140. 

Legislature,  gifts  by.  See  Constitutional 
Law,  VIII,  11. 

n.  Wliat  AetB  CoBstltvto  Qlfis;  Intend 

Consideration* 

5.  Intent  of  donor  of  gift  is  most  to  be  re- 
garded within  the  rule,  Cujus  est  dare,  ejus 
est  disponere.  The  {^ver  of  a  gift  has  the 
right  to  regulate  its  disposal  and  to  designate 
the  donee.    (Estate  of  Stevens,  88  Cal.  822.) 

6.  Where  a  person  in  extremis  takes  a 
package  of  bonds  from  beneath  his  pillow  and 
Lands  it  to  a  donee,  sayins,  in  substance, 
"  These  bonds  are  for  you,"  an  intention  to 
give  is  sufficiently  manifested  to  constitute  a 
valid  gift  causa  mortis.  (Vandor  v.  Boach, 
78  Cal.  614.) 

7.  In  determining  the  character  of  a  deed, 
claimed  and  purporting  to  be  a  gift,  but  also 
expressing  a  money  consideration,  resort 
must  be  had  to  the  instxument  itself;  but  if 
it  can  be  ascertained  from  its  fooe,  inter- 
preted in  the  light  of  surrounding  facts,  that 
It  was  intended  to  be  a  gift,  it  will  be  so  held, 
without  the  need  of  proof  aliunde  on  tiiat 
point.  (Salmon  v.  Wilson,  41  Cal.  696.) 
Cited  18  Nev.  886. 

8.  Where  Bartolome  Bojorques  conveyed  to 
his  eisht  children  eight-ninths  undivided  of  a 
valuable  six-league  ranch  in  consideration  of 
love  and  affection, ''  and  in  the  further  con- 
sideration of  four  hundred  and  sixty-one  dol- 
lars to  him  in  hand  paid  by  said  parties  of  the 
second  part,"  held,  that  enough  appeared  on 
the  face  of  the  deed  itself,  in  view  of  the  value 
of  the  property  conveyed  in  comparison  with 
the  paltry  sum  named,  and  in  view  of  the 
condition  of  the  parties,  their  relations,  and 
the  surrounding  circumstances,  to  show  the 
transaction  a  donation,  and  not  a  sale.  (Sal- 
mon V.  Wilson,  41  Cal.  696;  overruling 
Tustin  V.  Faught,  28  Cal.  241,  where  this  deed 
was  held  not  to  be  a  gift.) 

9.  Where  a  sister,  during  her  last  illness, 
executed  and  delivered  an  absolute  deed  of 
land  to  her  brother,  who  was  the  equitable 
owner  of  part  thereof,  in  consideration  of  her 
love  and  affection  for  him,  and  of  his  assump- 
tion of  a  mortgage  upon  the  land  given  by 
her,  and  the  brotner  accepted  ti^e  oeed,  the 
title  thereupon  vested  in  the  grantee;  and 
the  fact  that  the  deed  was  executed  while  the 
grantor  was  on  what  she  knew  to  be  her 
deathbed,  and  that  she  executed  it  in  view 
of  the  circumstances  surrounding  her,  does 


not  raise  the  implication  that  the  tmnafer  wm 
in  the  nature  of  a  gift  causa  mortis,  or  that  the 
instrument  was  intended  as  a  lastwiU  and  tes- 
tament.   (Carty  t.  Connolly,  91  Cal.  16.) 

10.  In  an  action  by  the  administrates  of  the 
estate  of  a  decedent  wherein  it  is  sonsht  to 
set  aside  the  transfer  of  a  bank  check  and 
certificate  of  deposit  by  the  decedent  in  his 
lifetime,  upon  tne  allc^^ed  ground  that  the 
check  and  certificate  were  given  to  the  trans- 
feree merely  for  safe-keeping  and  not  as  a  gift, 
where  the  evidence  shows  that  the  deceased 
was  a  wealthy  man  and  was  in  the  habit  of 
keeping  bank  accounts,  that  the  check  was 
drawn  payable  to  the  transferee  and  was  im- 
mediately collected  by  her,  and  the  proceeds 
depositea  in  bank  to  her  account,  and  there 
is  no  evidence  tending  to  show  that  the  check 
was  not  given  to  her,  and  the  evidence  shows 
without  confiict  that  the  check  and  certificate 
were  intended  to  be  a  gift  to  her,  and  that 
the  certificate  of  deposit  was  indorsed  and 
delivered  to  her  by  the  decedent,  a  finding 
that  they  were  not  siven  to  her  as  a  nft  is 
not  supported  by  the  evidence.  (FleLd  v. 
Shorb,  90Cal.661.) 

What  acts  amount  to.  See  Mines  and  Min- 
ing,224. 

What  acts  do  not  amount  to.  See  Mines 
and  Mining,  401. 

Parol  evidence  to  show  deed  was  gift.  See 
Deeds,  46. 

Admission  as  evidence  of  gift.  See  Specific 
Performance,  96. 

in.  TnUditf  • 

/.  D^lif^rf,  Mee9ptaiie9  and  F9rformaiic9of  Con- 
dittons,  if9eo99ity  of, 

11.  Before  a  gift  causa  mortis  can  take 
effect  the  donor  must  part  not  only  with  the 
possession,  but  also  with  all  present  control 
and  dominion  over  the  subject  of  the  gift. 
(Daniel  v.  Smith,  76  Cal.  648.) 

Cited  99  Cal.  816. 

12.  An  actual  transfer  of  the  possession  of 
the  property  to  the  donee,  or  to  some  person 
for  his  use,  is  essential  to  the  validity  of  a  gift 
causa  mortis.    (Daniel  v.  Smith,  64  Cal.  846.) 

18.  A  gift  is  not  perfect,  nor  does  any  in- 
terest pass  to  the  proposed  donee,  until  there 
has  b^n  a  delivery  by  the  donor  and  an  ac- 
ceptance by  the  donee.  (Dow  v.  Cxould  &. 
Ciury  Silver  Min.  Co.,  81  CaU  629.) 

14.  The  plaintiff's  intestate,  a  few  hours 
before  her  death,  desirine  to  give  money  to 
certain  parties,  |rave  her  check  to  the  defend- 
ant, and  assigned  to  him  two  bank  accounts ; 
and  at  the  same  time  gave  him  directions  as 
to  the  disposition  of  the  greater  part  of  the 
money,  saying  nothing  as  to  the  balance.  The 
defendant  reduced  the  money  into  possession 
in  the  lifetime  of  the  intestate,  and  after  her 
death  made  the  payments  directed  by  her* 
Held,  in  an  action  by  the  administrator  to 
recover  the  money,  that  so  far  as  the  money 
was  directed  to  be  paid  to  specific  persons, 
the  gift  was  complete,  but  as  to  the  balance 
there  was  no  gift.  (Beals  v.  Crowley,  69  CaU 
665.) 

Deed  of  gift  inoperative  for  want  of  delivery 
is  not  a  will.    See  Wills,  6. 

Evidence  as  to  delivery.    See  post,  22. 
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15,  Neither  under  the  civil  or  the  common 
law  IB  a  doomtioii  valid  and  obligatory  until  it 
is  accepted.  (De  Levillain  v.  £van8,  99  Oal. 
120.) 

19.  If  the  donee  be  of  mature  years  be  will 
be  preeiimed  to  have  accepted  it,  if  it  be  for 
hie  advantage,  unless  the  contrary  appears* 
(De  Levillain  v.  Evans,  39  Oal.  120.) 

17.  If  donation  be  to  minor,  and  to  his  ad- 
vantage, the  law  accepts  it  for  him*  (De 
Levillain  v.  Evans,  S9  Oal.  120.) 

Presumption  of  acceptance.  See  Infancy, 
IV. 

1&  Where  a  father  made  a  deed  of  ^ft  to 
his  eight  children  of  ei^ht-ninths  undivided 
of  a  laige  grant,  reservmg  one-ninth  to  him- 
self, "to  M  laid  out  on  that  part  of  said 
rancho  on  which  I  now  reside,"  held  that  the 
actual  location  of  the  reserved  ninth  was  not 
a  condition  precedent  to  the  vesting  of  the 
title  to  their  undivided  portions  in  tne  chil- 
dren.   (Salmon  v*  Wilson,  41  Cal.  596.) 

2.  M^ntai  Cafiaeityand  Unduo  InHuweo,  and  Evl^ 

4wc%  a»  to, 

19.  The  action  was  brought  to  set  aside  a 
deed  of  j^t  executed  by  the  grantor  while  in 
a  condition  of  great  physical  and  mental  weak- 
ness, not  amounting  to  absolute  disqualifica- 
tion, but  under  a  mistaken  impression  as  to 
its  nature  and  effect.  Held,  that  the  deed  was 
properly  set  aside.  (Richards  v.  Donner,  72 
Oal.  207,  cited  77  Oal.  600;  88  Oal.  478.  Oom- 
pare  Soberanes  v.  Soberanes,  97  Oal.  140.) 

20.  In  the  absence  of  circumstances  sur- 
rounding a  gift  causa  mortis,  tending  to  create 
a  suspicion  of  wrong,  the  burden  of  proof 
does  not  rest  upon  the  donee  to  show  that  no 
fraud  was  practiced  upon  the  deceased,  or 
that  he  was  of  sound  and  disposing  mind  at 
the  time  of  the  gift.  (Vandor  v.  Roach,  73 
Oal.  614.) 

21.  Where  the  answers  of  a  witness  to  an 
objectionable  question  of  the  plaintiff's  counsel 
upon  the  subject  of  the  mental  incomi>etency 
of  the  d<»ior  of  the  gift  tends  to  negative  the 
theory  of  the  plaintiff's  counsel  upon  that 
subject  the  jury  cannot  be  misled  by  the  ob- 
jectionable question.  (Ellen  v.  Lewison,  88 
Oal.  253.  Oompare  Soberanes  v*  Soberanes, 
VI  Cal.  140.) 

22.  After  a  witness  for  the  defendante  has 
stated  that  the  mental  condition  of  the  donor 
of  the  gift  was  sound  at  the  time  of  the  gift, 
that  he  saw  the  check  for  the  money  signed 
and  delivered,  and  that  the  donor  then  stated 
his  reasons  for  making  the  gift,  the  judgment 
against  the  defendants  will  not  be  reversed 
because  the  witness  was  not  allowed  to  say 
that  the  donor  delivered  the  check  as  his  own 
voluntuy  act.  (Ellen  v.  Lewison,  88  Oal. 
253.) 

Gift  by  aged  mother  to  one  child  to  exdu- 
■km  of  other  children.    See  Fraud,  18,  et  seq* 

23.  Evidence  as  to  the  belief  of  a  donor  that 
a  theft  had  been  committed  by  the  husbEmd 
of  another  daughter,  as  represented  by  the 
daughter  who  received  the  gift,  and  that  he 
was  angTT  with  the  person  accused  of  the 
tiieft,  ana  had  accused  him  thereof  in  the 
presence  of  othen,  is  immaterial,  in  the  al>> 


sence  of  evidence  to  show  that  his  belief  and 
anger  had  proceeded  from  some  cause  inde- 
pendent of  the  representations  of  the  daughter 
who  obteined  the  gift.  (Ellen  v*  Lewison,  88 
Oal.  263.) 

24.  Evidence  that  the  donor  was  in  the 
habit  of  keeping  large  sums  of  money  in  his 
house,  and  that  a  witness  had  helped  him  to 
carr^  there  a  large  sum  of  money,  is  not  ad- 
missible in  rebuttal  of  evidence  that  the  donee 
had  represented  to  her  father  that  her  sister's 
husband  had  come  to  her  father's  house  after 
he  was  stricken  with  paralysis  and  had  stolen 
a  large  sum  of  money,  if  it  does  not  appear  at 
what  definite  time  it  would  be  shoiivn  that  the 
money  was  kept  in  or  carried  to  the  house. 
(Ellen  V.  Lewison,  88  Oal.  253.) 

25.  Where  the  sister's  husband,  accused  of 
theft,  has  testified  in  behalf  of  the  plaintiff 
that  he  had  taken  away  from  the  house  of  the 
donor  of  the  flift  in  controversy  a  small  sum 
of  money  in  a  hand-satehel,  and  certein  books 
and  papers  in  a  large  satehel,  by  the  order  of 
the  donor,  after  he  had  been  stricken  with 
paralysis,  and  that  he  had  accounted  for  all 
funds  and  credits  so  received,  and  another 
witness  has  steted  in  behalf  of  the  defendants, 
without  objection,  that  he  saw  him  carrying 
away  two  laree  valises  about  eighteen  inches 
in  length  ana  a  foot  in  diameter,  and  that 
they  appeared  to  be  very  heavy,  it  is  not 
prejudicial  error  to  refuse  to  allow  the  witness 
to  stete  that  he  was  weighted  down  by  two 
laige  satohels  which  appeared  to  weigh 
seventy-five  pounds  each.  (Ellen  v.  Lewison, 
88  Oal.  258.) 

26.  Evidence  to  show  the  alteration  by  the 
plaintiff  of  a  letter  written  by  her  son,  under 
whom  the  defendant  claims,  to  a  sister  not  a 
party  to  the  action,  and  the  contentoof  which 
do  not  relate  to  the  alleged  promise  and  agree- 
ment of  the  plaintiff  to  give  the  property  in 
controversy  to  the  son,  nor  touch  the  plain- 
tiff's credioility  as  a  witness,  and  could  not 
affect  the  result  of  the  controversy,  is  properly 
excluded  by  the  trial  court.  (Shirley  v. 
Shirley,  92  Oal.  44.) 

27.  Where  a  man  in  contemplation  of  death 
makes  a  sift  amounting  to  only  about  one- 
fourth  of  nis  property  to  friends  with  whom 
he  has  been  quite  intimate  for  several  years, 
and  who  have  done  him  many  favors  and  at- 
tended to  his  wants  during  a  long  illness,  and 
his  only  relatives  are  collateral  kindred  whom 
he  has  not  seen  for  thirty-five  years,  with  the 
exception  of  a  nephew,  who  came  to  see  him 
for  a  short  time  during  his  last  illness,  it  is 
error  for  the  court  to  instruct  the  jury,  in  an 
action  to  set  aside  the  gift  on  the  ground  of 
unsoundness  of  mind  on  the  part  of  the  de- 
cedent, that  "  an  unnatural  disposition  of 
property  is  a  circumstance"  tending  to  show 
unsoundness  of  mind  on  the  part  of  the  dece- 
dent.   (Field  V.  Shorb,  99  Oal.  661.) 

28.  In  an  action  of  ejectment  where  the  de- 
fendant seeks, by  way  of  cross-complaint,  to  en- 
force specific  performance  of  a  parol  gift  from 
the  plaintiff  to  her  son,  who  was  the  defend- 
ant's testator,  the  evidence  as  to  the  gift  must 
be  clear  and  definite,  and  if  there  is  such  a  con- 
flict of  evidence  as  makes  it  uncertain  what 
the  terms  of  the  agreement  were,  and  there 
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is  evidence  tending  to  show  that  the  deceased 
son  waa  only  a  tenant  at  will,  the  action  of 
the  Gonrt  in  disregarding  the  advisory  verdict 
of  the  jnry  and  the  finding-  that  tnere  was 
not  a  parol  gift  of  the  land  is  not  an  abnse  of 
discretion*    (Shirley  ▼.  Shirley,  92  Gal.  44.) 

29.  Where  it  is  soop^ht  to  have  a  gift  of  per- 
sonal property  set  aside  at  suit  of  an  admin- 
istrator on  the  ipround  that  the  decedent,  at 
the  time  of  making  the  transfer,  was  of  un- 
sound mind,  and  the  jury  finds  that  the  mind 
of  the  decedent  was  sound  up  to  within  three 
days  of  the  date  of  the  making  of  the  transfer, 
and  from  that  time  on  was  unsound,  and  the 
evidence  introduced  to  show  the  unsoundness 
of  mind  consists  of  statements  as  to  the  char- 
acteristics of  the  decedent,  which  character- 
istics were  exhibited  continuously  for  at  least 
three  months  prior  to  the  first  day  upon  which 
the  decedent  was  found  to  be  of  unsound 
mind,  the  finding  of  the  jury  as  to  unsound- 
ness of  mind  at  the  date  of  the  teansfer  will 
be  set  aside  as  not  supported  by  the  evidence. 
(Field  V.  Shorb,  99  CaU  661.) 

IT.  Title  of  Donee;  LUbiUty  of  on  «ilt 
Subject  to  Mortgage. 

80.  On  g^ft  of  real  estate  donee  acquires 
equitable  title  and  is  entitled  to  a  specific  per- 
formance, or  he  may,  by  adverse  possession, 
acquire  the  legal  title.  (Bakersfield  Town 
Hall  Assn.  v.  (Chester,  55  Oal.  98.) 

Cited  73  Oal.  417 ;  77  Gal.  317. 

81.  Where  a  deed  of  gift  contained  a  pro- 
vision that  it  was  made  **  subject,  however,  to 
the  payments,  conditions,  and  agreements 
specified  and  contained  in  a  certain  mdenture 
of  mortgage,"  held,  that  by  accepting  the  deed 
the  grantees  did  not  become  personally  liable 
for,  or  assume  the  payment  of,  the  mortgage 
debt,  and  that  the  transaction  was  not  there- 
by rendered  a  sale.  (Salmon  v.  Wilson,  41 
C&l.  595.) 

Gift,  whether  separate  or  community  prop- 
erty.   See  Husband  and  Wife,  II,  2,  i. 

T«  Bevoeatton  of. 

82.  Gift  causa  mortis  may  be  revoked  by 
donor  at  any  time  during  his  Ufe  and  without 
the  consent  of  the  donee.  (Doran  v.  Doran, 
99  Oal.  811.) 

88.  Where  a  person  during  his  last  illness, 
and  in  contempuition  of  death,  assigned  a  bank 
pass-book  to  his  brother,  and  some  five  days 
thereafter  on  the  morning  of  his  death  told 
his  brother  to  hurry  down  to  the  bank  and 
get  out  his  money  and  bring  it  up  to  him,  a 
revocation  of  the  gift  is  .thereby  ahown,  and 
the  brother  will  be  held  to  be  a  trustee  of  the 
money  for  the  heirs  of  the  decedent.  (Doran 
V.  Doran,  99  Gal.  811.) 

Action  to  set  aside  for  fraud.  See  Gontinu- 
anoOy  14. 

GLEinr  COUKTT. 

Glassification  of.    See  Gounties,  29. 

GOD. 

Acts  of.    See  cross-references  under  Acta  of 

God. 


eoLD  con. 

See  cross-references  under  Specific  Gontraci 

Act* 

Agreement  to  pay  in,  in  ooDflideration  of 
forbearance.    See  Payment,  TIT. 

Payment  in  gold-dust.    See  Payment,  n,  S. 

Street  assessment  in.    See  Streets,  XYI,  6. 

Wharfage  is  payable  in  gold  and  nlvercoin. 
See  Whuis,  85. 

Verdict  in.    See  Verdict,  XI. 

Gold  coin  judgments.  See  Judgments,  n,  6. 

GOLDEir  GATE  PABK. 

See  Public  Parks. 

GOODWILL. 

1.  The  goodwill  of  a  trade  is  the  probabil- 
ity that  the  business  will  continue  in  the 
future  as  in  the  past,  adding  to  the  profits  of 
the  concern  and  contributing  to  the  means  of 
meeting  its  accruing  engagements,  and  is  an 
element  to  be  considered  in  determining 
whether  at  a  given  date  the  parties  conduct- 
ing the  business  were  solvent.  (Bell  v.  Ellis, 
88  Gal.  620.) 

2*  The  goodwill  of  a  business  may  be  valu- 
able and  form  the  subject  matter,  in  whole  or 
in  part,  of  a  contract  of  sale.  (Graess  v.  Fess- 
ler,  89  Gal.  336.) 

8.  Plaintiff  having  bought  certain  horses  of 
defendant,  as  also  tne  "goodwill "  of  a  mer- 
cantile house  in  the  matter  of  drayage,  can- 
not sue  to  recover  back  the  purchase  money 
paid  on  tiie  ground  that  sucn  *'  goodwill"  is 
not  vendible.  (Buckingham  v.  Waters,  14 
Gal.  146.) 

False  representations  as  to.  See  Fraud,  48 ; 
Rescission  of  (Contracts,  12. 

4.  (roodwill  of  trade  is  part  of  partnershin 
property,  and  is  an  element  of  strength  ana 
permanence  which  adds  much  to  the  value  of 
the  partnership  propertv  and  stock  when  de- 
creed to  be  sold,  and  will  accompany  the  sale* 
(BeU  V.  Ellis,  33  Gal.  620.) 

6.  Goodwill  does  not  enter  into  or  form  an 
element  in  the  value  of  the  shares  of  stock  in  a 
trading  corporation.  (Spring  Valley  W.  W. 
V.  Schottler,  62  Gal.  74.) 

6.  The  action  was  brought  to  foreclose  a 
mortgage.  In  his  cross-complaint  the  de- 
fendant alleged  in  effect  that  the  promis- 
sory note  secured  by  the  mortgage  was  given 
by  him  in  part  payment  of  certain  tai^ble 
property  and  the  goodwill  of  a  business  pur- 
chased irom  the  plaintiff;  that  after  the  sale 
the  plaintiff  had  willfully  proceeded  to  draw 
off  the  defendant's  customers,  and  had  de- 
prived him  to  a  large  extent  of  the  goodwill 
so  purchased,  and  had  thereby  damaged  him 
in  a  sum  greater  than  the  amount  due  on  the 
note.  The  prajrer  was  that  the  note  be  ad- 
judged fully  paid,  satisfied,  and  discharged. 
jBleld,  that  the  acts  of  the  plaintiff  were  a 
breach  of  the  warranty  attending  the  sale  of 
the  goodwill ,  for  which  the  plaintiff  was  liable 
in  damaffes,  although  the  defendant  had  not 
rescindea  the  sale.  (Snow  v.  Holmes,  71  Gal. 
142.) 

7.  The  purchaser  of  the  goodwill  and  fran- 
chise of  a  ferry  who  agrees  to  pay  a  certain 
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price  for  fhe  same  mast  fulfUl  his  contract 
and  pay  the  money  before  he  can  be  heard  to 
complain  tiiat  the  aeller  has  re-established 
the  lerry.    (Johnson  t.  Moss,  45  Gal.  515.) 

Violation  of  contract  may  be  set  up  as  crosa- 
CMnplaint.    See  Cross-coinplainti  li. 

QOTEXSmSST. 

Bee  Constitational  Law. 

Gooniy.    Bee  Oounties,  YI. 
Bo^ereignty.    Bee  Soyereignty. 

GOYERNOB. 

Bee  Extradition ;  State. 

1.  The  term  of  the  office  of  governor  is  fixed 
at  two  years  certain,  with  a  contingent  exten- 
sion. When  this  contingency  happens  this 
extension  is  as  mnch  a  part  of  the  entire  term 
as  any  portion  of  the  two  years.  (People  ex 
reL  Melony  y.  Whitman,  10  Gal.  38.) 

2.  The  constitution  itself  clearly  defines  the 
sense  of  the  phrase  "  vacancy  of  the  office  of 
governor,"  as  used  in  the  sixth  section,  by 
specdfically  enumeratin|;  in  the  succeeding 
section  the  instances  which  devolve  the  duties 
of  the  executive  upon  the  lieutenant-gover- 
nor. (People  ex  rel.  Melony  v*  Whitman,  10 
Gal.  38.) 

Gited  87  Gal.  618,  643,  647,  660;  62  CM.  569; 
93  Gal.  107 ;  doubted  15  GaL  62. 

As  part  of  legislature.  Bee  Gonstitational 
Law,  139. 

Authority  of  governor  to  procure  counsel. 
Bee  Attorney  Greneral,  6. 

Bight  of  attorney  employed  by.  See 
Bute,  7. 

Power  of  to  make  grants.  Bee  Mexican 
Lands,  4. 

Appointments  by.    See  Offices  and  Officers, 

ra,«r 

Power  of  to  appoint  fire  commissioner.  Bee 
Fire  Department. 

Vacancy,  power  of  to  fill.  Bee  Insane 
Asylums,  6,  et  seq. 

Fewer  of  to  revoke  appointment.  Bee  Im- 
mk^tion,  6. 

Arresting  investigation  of  prison  directors 
by.    See  Prohibition,  31. 

Signing  patents   by.    Bee  Public  Lands, 

X,l. 

Authority  of  governor  to  issue  patent.  Bee 
Swamp  and  Overfiowed  Lands,  149. 

Mandamus  to  governor.  Bee  Mandamus, 
n,  12^  e. 

Action  of  forcible  entry  lies  asainst  when. 
See  Forcible  Entry  and  Unlawful  Detainer, 
42. 

Justification  of  forcible  entry.  Bee  Forcible 
Sntxy  and  Unlawful  Detainer,  268. 

GRACE. 

Check,  grace  on.    See  Banks  and  Banldng, 

On  bale  and  notes.  See  BiUs  and  Notes,  V. 

GSABBS. 

Stxeets,  grades  ol.    Bee  Streets,  XI. 

Opinions  as  to  grade  of  ditch.  See  Water- 
conrseSy  XUf  7.  | 


eBA5BCHILDREN. 

Bights  of.     See  Estates  of  Deceased  Per- 
sons, VIII,  4,  e. 

eBlIfB  JUBT. 

See  Jury  and  Jurors,  XYII. 

GBAIfB  LABCENT. 

See  Griminal  Law,  XXI,  96,  d. 

GRANTS. 

Bee  Mexican  Lands ;  Public  Lands. 

Royal  grants,  made  at  the  solicitation  of  the 
grantee,  are  to  be  construed  Uberally  for 
the  king ;  but  when  made  ex  mere  motu  regis, 
the  construction  is  in  favor  of  the  grantee. 
(Hyman  v.  Bead,  13  Gal.  444.) 

Franchise,  srant  of.    See  Franchises,  II. 

Meaning  ox  "grant."  See  Words  and 
Phrases,  7. 

Navigable  waters,  grant  of.  Bee  Water- 
courses, 11}  2. 

Non-naviffable  waters,  grant  of.  See  Water- 
courses, III. 

Right  to  construct  toll-road,  grant  of.  See 
Turnpike  Gompanies,  I. 

Gongressional,  right  of  occupant.  See  Pub- 
lic Lands,  1S2. 

Land  grants  to  railroad.    See  Railroads,  III. 

Right  of  way,  grant  of,  to  railroad.  See 
Railroads,  IV. 

San  Francisco,  beach  and  water  lots  in, 
grant  of.    See  San  Francisco,  XIV,  10,  b. 

San  Francisco,  grant  of  lands  to.  See  San 
Francisco,  XIV,  1. 

Spanish.    See  Mexican  Lands. 

Pueblo  lands,  grant  of.  See  Mexican  Lands. 
II,  4. 

Swamp  and  overfiowed  lands,  grant  of  to 
state.  See  Swamp  and  Overflowed  Lands, 
III. 

Gondition  of  reclamation.  Bee  Swamp  and 
Overflowed  Lands,  XVII,  1. 

Yosemite  valley,  grant  of.  Bee  Yosemite 
Valley. 

Revocation  of.    See  Railroads,  X,  2. 

GBATETABDS. 

See  Gemeteries. 

6B0WIN6  CBOPS. 

1.  When  crops  of  fruit  contracted  to  be 
sold  for  a  series  of  years  are  to  be  the  product 
of  trees  owned  by  the  vendor  at  the  time  the 
contract  was  made  they  must  be  considered 
as  having  a  potential  existence,  and  as  being 
subject  to  sale.  (Gutting  Packing  Go.  v. 
Packers'  Exchange,  86  Gal.  674.) 

2.  On  a  sale  of  a  crop  of  fruit  of  a  future 
season  the  title  does  not  pass  in  the  absence 
of  circumstances  showing  a  contrary  inten- 
tion; and  therefore  the  transaction  is  an 
agreement  to  sell  as  distinguished  from  a 
sale.  (Blackwood  v.  Gutting  Packing  Go.,  76 
Gal.  212.) 

Gited  86  Gal.  677. 

8.  Growing  crops  are  not  goods  or  chattels, 
within  the  meaning  of  the  statute  of  frauds, 
and  will  pass  by  d^ed  or  conveyance,  from  the 
very  necessity  of  the  case,  as  they  are  not 
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sofloeptible  of  mmntud  deliTery  until  harveeted 
and  reduced  to  actoal  poeeeaaion.  (Boon  v. 
Webster,  6  Gal.  660,  dted  17  Oal.  545,  87  Gal. 
638;  Bemal  ▼.  Hoviona,  17  Oal.  541,  cited  37 
Gal.  638.) 

4.  Where  A  pnrchaaes  pereonal  property 
worth  more  than  two  hundred  dollars  of  B, 
but  B  does  not  deliver  him  poaaeBsion  of  the 
aame,  and  A  then  aella  the  goods  to  G,  a  third 
party,  and  receives  his  pay  for  the  aame,  the 
sale  by  A  to  G  la  a  sufficient  delivery  by  B, 
and  A  cannot  avoid  the  payment  of  the  pur- 
chase money  for  want  of  delivery,  or  a  note 
or  memorandum  in  writing,  (liarahall  y. 
Feiiguson,  28  Gal.  65.) 

6.  Where  two  parties  are  living  on  a  ranch 
and  one  sells  his  interest  in  the  growing  crops 
to  the  other,  the  fact  that  both  parties  con- 
tinue to  live  on  the  ranch,  ana  that  the 
vendee  works  for  the  vendor  as  a  hired  man, 
do  not  make  the  aale  void  aa  against  creditors. 
( Visher  y.  Webster,  18  Gal.  58,  61 ;  Bernal 
v.  HoviouB,  17  Oal.  541.) 

6.  Where  B.  put  in  a  crop  on  land  leased  of 
D.,  the  leaae  providing  that  D.  waa  to  have 
one-half  the  crop  after  expenaea  paid,  and 
aubaequently  D.,  dv  written  contract,  aold  to 
B.  all  nis  right,  title,  and  interest  in  the  crop 
which  waa  then  growing,  held,  that  the  fact 
that  D.  waa  on  the  premises  and  occupied  a 
house  there  shows  no  possession  of  the  crop 
as  against  B.  under  the  contract.  (Visher  y. 
Webster,  18  Gal.  58.) 

Gited  37  Gal.  638. 

7.  Action  against  aherifl  for  aeizing  plain- 
tiff's wheat  as  the  property  of  one  Andequa. 
Evidence  tending  to  show  tnat  the  wheat  was 
grown  on  the  land  of  plaintiff,  and  in  his  pos- 
session ;  that  A.  was  on  the  land  only  to  raise 
and  harveat  the  crop;  that  the  grain  waa  cut 
and  stacked  on  the  premises;  that  plaintiff 
was  entitled  to  one-third  by  the  contract 
between  him  and  A ;  that  A.  sold  to  plaintiff 
and  delivered  possession,  and  then  abandoned 
the  premises,  plaintiff  residing  thereon.  A. 
took  no  further  control  of  premises  or  crops, 
and  plaintiff  assumed  entire  dominion  of  both. 
Held,  that  plaintiff  was  not  bound  to  abandon 
his  premises,  or  carry  the  grain  beyond  them, 
to  protect  his  title  against  creditors  of  A.; 
that  there  was  no  error  in  refusing  to  instruct 
the  jury  that  there  was  no  evidence  that  the 
sale  from  A.  to  plaintiff  was  accompanied  by 
an  immediate  delivery  of  the  property,  and 
followed  by  an  actual  and  continued  change 
of  possession  thereof.  (Pacheco  v.  Hunsacker, 
14  Gal.  120.) 

Gited  14  Gal.  886;  25  Gal.  553;  87  Gal.  638. 

8.  There  is  no  error  in  such  a  case  in  the 
refusal  to  instruct  the  jury  that  if  there  was 
a  particular  partnership  between  A.  and  plain- 
tin  in  wheat-raising,  to  end  when  A.  had 
Backed  the  grain,  then  a  aale  before  sacking, 
and  while  A.  had  the  right  to  the  land  where 
the  grain  was,  could  be  no  valid  transfer  and 
sale,  unleaa  the  grain  were  removed  to  other 
lana,  or  to  the  actual  possession  of  the  plain- 
tiff.   (Pacheco  v.  Hunsacker,  14  Gal.  120.) 

9.  8uch  instruction  assumes  that  the  law 
requires  a  possession  different  from  that  of 
plaintiff;  and,  further,  that  there  was  a  lease 
of  the  land,  to  continue  so  aa  to  give  A.  pos- 


session  ol  that  portion  whsro  the  grain  was 
sacked;  and  ignores  the  possession  of  plain- 
tiff, his  acts  and  dominion,  (Pacheeo  y.lian- 
sacker,  14  Oal.  120.) 

10.  In  a  contract  for  the  sale  of  a  certain 
number  of  aharea  of  fruit  fpnowing  on  the 
treea  of  an  orchard,  owned  in  aharea,  where 
the  vendor  guaranteed  to  the  vendee  that  the 
aharea  of  fruit  ahould  be  at  his  disposal  on 
the  trees,  free  from  trouble  and  annoyance 
from  other  parties,  on  breach  of  such  con- 
tract, where  no  special  damage  is  alleged,  the 
measure  of  damage  is  the  highest  market 
price  of  the  fruit  on  the  trees  at  the  orchard, 
if  there  is  any  market  value  for  it  there;  if 
not,  then  if  the  vendee  is  prepared  to  gather 
it  and  carry  it  to  the  market,  the  market 
value  there,  less  the  cost  of  gathering  and 
carriage.    (Dabovich  y.  Emeric,  12  Gal.  171.) 

11.  If  other  persons  were  in  possession  of 
the  orchard  when  vendee  went  there  to  gather 
the  fruit,  and  if  those  persons  forbade  him  or 
his  agents  and  servants  from  goine  in  and 
gathering  the  fruit  purchased,  ana  if  the 
vendee  could  not  have  done  so  without  risk  of 
personal  collision  or  violence,  then  the  guar- 
antee waa  broken,  and  though  the  vendee 
might  have  been  permitted  to  gather  a  por- 
tion of  the  fruit  bought,  but  not  all,  he  had  a 
right  to  come  away  and  hold  the  defendant 
reaponaible  on  the  ^piarantee,  aa  he  waa  not 
bound  to  take  a  portion  of  hia  contmct.  (Da- 
bovich y.  Emeric,  12  Oal.  171.) 

12.  Where  a  party  oontracta  to  buy  the  crop 
of  fruit  "  that  may  grow  or  be  produced  "  in 
a  certain  year,  there  ia  no  warranty  bj  the 
aeller  that  the  crop  ahall  be  of  any  particular 
quantity.    (Brown  v.  Anderson,  77  Oal.  286.) 

Warranty  of  quality  on  aale  of  fruit  of  grow- 
ing crop.    See  Salea,  163. 

Merchantable  condition  of  fruit.  Bee  Sales, 
167,  et  aeq. 

Sale  of,  whether  within  atatute  of  frauds. 
See  SUtute  of  Frauda,  1, 10,  i. 

IS.  The  intent  of  the  proviaion  relating  to 
mortgagee  of  growing  cropa,  in  aection  seven- 
teen of  the  statute  of  frauds  (Stats.  1856,  p, 
87),  was  to  protect  the  lien  of  such  a  morteage, 
without  any  delivery  of  poesession,  until  Uie 
crop  was  so  far  harvested  as  to  be  capable  of 
manual  delivery  and  transportation ;  out  the 
continuance  of  such  lien  afterwards,  as  against 
a  subsequent  purchaser  in  good  faith,  depends 
upon  actual  delivery  of  the  crop  to  the  mort- 
gagee, and  his  retention  of  the  posseaaion 
thereof.  (Goodyear  v.  Williston,  42  GaL  11.) 
Gited  59  Gal.  142;  2  Mont.  442. 

14.  Where  a  mortgage  was  given  upon  grow- 
ing crops  of  wheat  ana  barley,  as  provided  in 
section  seventeen  of  the  statute  of  frauds 
(Stats.  1856,  p.  87),  and  after  they  were  cut 
and  put  into  stacks  and  shocks  the  mortgagor 
sold  and  delivered  them  to  a  purchaser  in 
good  faith,  and  for  value,  held,  that  the  lien 
of  the  mortgage,  without  possession  in  the 
mortgagee,  extended  only  to  a  severance  of 
the  crops  from  the  land,  and  that  the  pur- 
chaser took  them  relieved  of  the  mortgage 
lien.    (Goodyear  v.  Williston,  42  Gal.  11.) 

Mortgage  by  leaaee  oL  See  Mortgages, 
XXI,  6. 
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Mortgagee  of  is  bound  by  judgment  in  eject- 
ment.   See  Ejectment,  507» 

15.  When  debtor  ffiveB  to  creditor  pooeeseion 
ol  growing  crop,  under  an  agreement  that  the 
CTMitor  uiall  harvest  it  and  apply  the  pro- 
ceeds to  the  payment  of  the  debt,  the  creditor 
thereby  acquires  a  lien  on  the  crop  superior 
to  the  lien  acquired  by  another  creditor  who 
receives  from  the  debtee  a  mortgage  on  the 
crop,  after  the  first  creditor  has  taken  posses- 
sion, and  with  notice  of  the  rishts  of  the  first 
creditor.    (Lovensohn  v.  Ward,  46  Cal.  8.) 

Croppers.    See  Croppers. 

Farming  partnership,  mortgage  of  crop  by 
joint  owner.    See  Partnership,  163,  et  seq. 

Partition  of,  receiver  in.    Bee  Partition,  90. 

En  joining  harvesting  of.  See  Injunctions, 
149. 

Volunteer  crop  not  sown,  right  to.  See 
Landlord  and  Tenant,  25. 

On  public  domain,  title  to.  See  Public 
Land,  IX,  1. 

Replevin  for.    See  Replevin,  17,  et  seq. 

Replevin  for  crop  by  jprior  possessor  against 
pre-emptor.    See  Public  Lands,  IX,  1. 

Rights  of  grantee  of  land.    See  Trover,  7. 

Mortgage  of  land  covers.  See  Mortgages, 
248,  et  seq. 

Pass  by  contract  of  conveyance  of  land.  See 
Vendor  and  Vendee,  55. 

Crop  on  homestead  does  not  pass  by  assign- 
ment in  insolvency.  See  Bankruptcy  and  In- 
solvency, 213. 

Taxation  of.    See  Taxation,  IV,  4. 

Injury  to.    See  Injunctions,  139,  et  sea. 

Injury  to  by  mining.  See  Mines  and  Min- 
ing, V,  2,  c. 

IjOss  of  as  damages.    See  Injunctions,  434. 

Cutting  grass  and  crops.  See  Forcible  En- 
try and  Unlawful  Detainer,  69. 

Exemption  of.    See  Homesteads,  X,  8. 

Attachment  of.    See  Attachments,  117,  et 

^kow  levied  upon.    See  Attachments,  138. 

(mOWIlfG  TREES. 

1.  Wood  cut  by  one  in  possession  of  land 
without  title  is  the  property  of  the  owner  of 
the  fee.    (Kimball  v.  Lohmas,  31  Cal.  154.) 

2.  Is  not  the  owner  of  land  entitled  to  re- 
cover possession  of  wood  cut  on  the  same  by 
one  in  possession  thereof  in  good  faith,  under 
color  of  title,  query.  (Kimball  v.  Lohmas, 
SI  Cal.  154.) 

3.  The  common-law  rule  in  relation  to  the 
right  of  the  owner  of  land  to  recover  posses- 
sion of  oordwood  cut  on  the  land  by  one  in 
possesnon  wkhout  color  of  title,  commented 
on.    (Kimball  v.  Lohmas,  31  Cal.  154.) 

4.  The  true  owner  of  land  may  maintain 
replevin  to  recover  wood  cut  on  the  land  by 
one  in  possession  of  the  same  without  color  of 
title.    CKimball  v.  Lohmas,  31  Cal.  154.) 

5.  Against  the  cutting  of  timber  the  owner 
€d  real  property  is  entiUed  to  the  preventive 
remedy  of  injunction.  Whilst  the  timber  is 
growing  it  is  part  of  the  realtv,  and  its  de- 
struction constitutes  that  kina  of  waste  the 
commission  of  which  a  court  of  equity  will, 
upon  petition,  restrain.  When  once  cut,  the. 
Character  of  the  property  is  changed;  it  has 


ceased  to  be  a  part  of  the  realty  and  has  be- 
come personalty,  but  its  title  is  not  changed. 
It  belongs  to  the  owner  of  the  land  as  much 
afterwards  as  previously^  and  he  may  pursue 
it  in  whosesoever  hands  it  goes,  and  is  entitled 
to  all  the  remedies  for  its  recovery  which  the 
law  affords  for  the  recovery  of  any  other  per^ 
sonal  property  wrongfully  taken  or  detained 
from  Its  owner.  And,  if  he  cannot  find  the 
property  to  enforce  its  specific  return,  he  may 
waive  the  wrong  committed  in  its  removu 
and  use,  and  sue  for  the  value  as  upon  an  im- 
plied contract  of  sale.  (Halleck  v.  Mixer,  16 
OaL  574.) 
Cited  28  Cal.  170,  387;  31  Cal,  157,  159;  37 

Cal.  107, 109;  15  Col.  206;  distinguished  62 

Cal.  619,  620. 

6.  In  suits  for  damages  for  timber  cut  and 
removed,  as  in  this  case,  the  true  rule,  so  far 
as  the  title  to  the  land  is  concerned,  is  this: 
The  plaintiff  out  of  possession  cannot  sue 
for  the  property  severed  from  the  freehold, 
when  the  defendant  was  in  possession  of  the 
premises  from  which  the  property  was  sev- 
ered—holding them  adversely,  in  good  faith, 
under  claim  and  color  of  title — ^in  other  words, 
the  personal  action  cannot  be  made  the  means 
of  litigating  and  determining  the  title  to  the 
real  property  as  between  conflicting  claim- 
ants. (Halleck  v.  Mixer,  16  Cal.  574.) 
Cited  28  Cal.  610;  39  Cal.  417;  62  Cal.  621, 

622. 

7.  This  rule  does  not  exclude  the  proof  of 
title  on  the  part  of  the  plaintiff  in  other  cases, 
for  it  is  upon  such  proof  that  the  right  of  re- 
covery rests.  It  is  oecause  the  plaintiff  owns 
the  premises,  or  has  the  right  to  their  posses- 
sion, that  he  is  entitled  to  the  chattel  which 
is  severed,  and  that  must  be  in  the  first  in- 
stance established.  A  mere  intruder  or  tres- 
passer is  in  no  position  to  raise  the  question 
of  title  with  the  owner  so  as  to  defeat  the  ac- 
tion.   (Halleck  v.  Mixer,  16  Cal.  574.) 

Destroying.    See  Injunctions,  166,  et  seq. 

Enjoining  cutting  of.    See  Cotenancy,  II,  9. 

Trover  against  trespasser  cutting  timber. 
See  Trover,  18. 

Preservation  of  pending  litigation.  See  In- 
junctions, 271. 

8.  In  an  action  for  damages  for  cutting 
down  growing  trees  the  measure  of  damages 
is  not  the  value  of  the  trees  as  firewood,  but 
the  injury  done  to  the  land  by  destroying 
them.  (Chipman  v.  Hibberd,  6  Cal.  162.) 
Cited  13  Nev.  181. 

9.  Damage  for  cutting  down  pt>wing  trees 
should  be  estimated  by  all  the  circumstances, 
and  the  purposes  for  which  such  trees  were 
used  or  aesigned,  and  not  according  to  the 
speculative  or  fancied  ideas  of  the  jury. 
(Chipman  v.  Hibberd,  6  Cal.  162.) 

10.  The  measure  of  damages  for  the  de- 
struction of  fruit-bearing  trees  is  the  value  of 
such  trees  on  the  premises  in  tiieir  growing 
state,  and  not  as  taken  up  and  removed  from 
the  place.  (Montgomery  v.  Locke,  72  Cal. 
75.) 

Damages  for  cutting  down.  See  Trespass, 
28,  et  seq. 

Treble  damages,  recovery  of,  for  cutting. 
See  Trespass,  81. 
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Lease  for  Inmbering  porpoee.  oonBtroctioa 
of.    See  Landlord  and  iSsnant,  205,  et  eeq. 

Gutting  of  timber  as  evidence  of  poeseeeion. 
See  TrespasB,  24. 

Injury  by  fire,  evidence  aa  to  character  of. 
See  r^egligenoe,  41. 

NuisanceB,  projecting  trees  as.  See  Noi- 
sancee,  II,  2. 

Pre-emptioner,  right  of  to  cut  timber.  See 
Public  Lands,  IX,  7. 

Possessor  of  public  lands,  right  to.  See 
PubUc  Lands,  VIII,  7. 

Setting  fire.    See  Fire. 

Timber,  use  of,  in  working  mine.  See 
Mines  and  Mining,  XI,  2. 

GUADALUPE  HCDALeO. 

Treaty  of.    See  Aliens,  8,  et  aeq* 

GUARAITTT. 

I.  Wliat  Constitvtesi  Talidity  of;  Con- 
sideration for. 
n.  Liability  on ;  Bar  of  Original  Claim, 
m.  Pleading  and  Evldenee  In  Action  on. 
IT.  Belmbnrsement  and  Snbrogatlon  of 
Gnarantor. 

Bills  and  notes,  guaranty  oL  See  Bills  and 
Notes,  IV. 

Corporation,  power  of  to  guarantee  bonds. 
See  Corporations,  VI,  5. 

Guaranty  executed  after  sale.  See  Sales, 
162. 

Indemnity.    See  Indemnity. 

Lease,  guaranty  from.  See  Landlord  and 
Tenant,  11.  3. 

Protection  of  one  against  guaranty  is  a 
valuable  consideration.    See  Contracts,  21. 

Sale  of  growing  crop,  guaranty  on.  See 
Growing  Crops. 

Suretyship.    See  Suretyship. 

I.  Wliat  Constltntes;  Validity  of^  Consid- 
eration for. 

1.  An  agreement  to  pay  the  debt  of  another 
cannot  be  inferred  from  doubtful  language, 
which,  although  it  might  be  capable  of  being 
construed  as  a  guaranty,  does  not  exclude  an 
inference  equally  reasonable  that  it  was  only 
intended  to  express  confidence  in  the  finandu 
ability  and  integrity  of  the  debtor.  (Switzer 
V.  Baker,  05  Cal.  689.) 

2.  A  letter  from  the  lessor  of  land  to  a  party 
contemplating  the  rendition  of  services  to  the 
lessee,  telliuj;  him  to  rest  assured  that  he 
would  get  his  jmy  for  all  work  done,  written 
in  response  to  an  inquiry  from  the  -party  con- 
templating the  services  as  to  whether  he 
would  be  i>aid  for  his  work,  does  not  amount 
to  a  guaranty.  (Switzer  v.  Baker,  05  Cal.  539.) 

8.  Whether  an  agreement  by  a  third  party 
to  pay  for  supplies  furnished  to  a  corporation 
is  one  of  ori^nal  promise  or  of  guaranty  is  a 
question  of  fact  to  be  determined  from  the 
circumstanoes  of  the  case.  It  is  not  deter- 
mined by  the  fact  that  charges  are  made  and 
statements  furnished  to  the  corporation  if 
the  promisor  so  ordered ;  but  if  any  credit 
was  m  fact  ^ven  to  the  corporation,  or  it  was 
treated  as  in  any  de^ee  liable  for  the  in- 
debtedness, the  promisor  cannot  be  charged 


as  an  original  contractor,  but  at  most  as  a 
mere  guarantor.  (Harris  v.  Frank,  81  OaL 
280.) 

What  is  not  contract  of.  See  Contracts,  129, 
etseq. 

4.  A  guaranty  indorsed  on  a  charter  party 
at  the  same  time  with  its  execution,  and  the 
consideration  of  one  being  in  fact  the  oonsid- 
oration  of  the  other,  and  being  in  these 
words:  "I  hereby  guarantee  the  fulfillment 
of  the  within  charter  on  the  part  of  the  char^ 
terer,"  is  good.  (Haaeltine  v.  Laroo,  7  CaL 
82.) 

CJited  16  Cal.  158;  27  CaL  88;  84  Cal.  675;  88 
CaL  185, 186. 

5.  The  instrument  referred  to  in  the  guar- 
anty becomes  part  thereof.  If  the  guaranty 
were  executed  subsequently  it  woula  fail,  for 
there  is  either  no  consideration  for  the  prom- 
ise in  fact,  or  the  new  consideration  is  not 
expressed  in  the  instrument  referred  to. 
(Haseltine  v.  Laroo,  7  Cal.  82.) 

6.  Where  an  undertaking  guaranteed  the 
payment  of  any  sum  found  due  to  one  of  the 
parties  to  an  agreement  of  arbitration,  and  to 
indemnify  him  against  loss  by  reason  of  the 
surrender  of  propertjir  to  the  arbitrators,  the 
contract  of  guaranty  in  such  case  is  supported 
by  the  consideration  of  the  execution  and  fil- 
ing of  the  agreement  of  submission,  notwith- 
standing the  variance  in  the  description  of 
that  agreement,  and  also  by  the  surrender  to 
the  arbitrators  of  the  property  therein  pro- 
vided to  be  surrendered  by  the  person  for 
whose  benefit  the  contract  of  guaranty  was 
made.    (Clark  v.  Chapman,  98  (Jal.  110.) 

Contract  of,  necessity  of  writing.  See  Stat- 
ute of  Frauds,  I,  8. 

n.  liability  on;  Bar  of  Original  Claim. 

7.  Under  sections  2806  and  2807  of  the  Civil 
Ckxie,  the  liability  of  sureties  who  are  guar- 
antors for  a  principal  is  absolute,  in  the  ab- 
sence of  any  tning  m  the  contract  calling  for  a 
demand.    (Coburn  v.  Brooks,  78  Cal.  ^•) 

8.  Under  the  code,  the  general  rule  is  Uiat 
guarantors  are  liable  immediatelv  upon  de- 
fault of  the  principal,  without  aemand  or 
notice,  unless  th^  are  in  effect  indorsers* 
(Chafoin  v.  Rich,  77  Cal.  476.) 

0.  Where  one  person  guarantees  the  pay- 
ment of  the  debt  of  another,  in  consideration 
of  the  agreement  of  the  creditor  to  staj^  pro- 
ceedings against  tJie  debtor,  the  promise  of 
the  creditor  is  a  condition  precedent,  and  its 
performance  must  be  proved  to  entitle  him  to 
a  judgment  against  the  guarantor.  (Smith  v. 
Compton,  6  Cal.  24.) 

10.  The  defendant  executed  to  the  plaintiff 
two  guaranties,  one  in  the  words  and  figures 
following,  and  the  other  similar  except  in  the 
name  of  the  debtor.    "  I  do  hereby  guarantee 

the  payment  of   this  bill  against  P 

(provided  said  P.  acknowledges  the  amount 
herein  as  correct)  payment  to  be  made  out  of 
the  proceeds  of  his  crop  for  the  season  of  1876, 
on  or  before  October  1, 1876.  Held,  the  guar- 
anties sued  upon  are  conditional.  The  obliga- 
tion assumed  by  the  guarantor  did  not  extend 
^beyond  the  amount  which  should  be  by  him 
'received  from  the  crop  clear  of  incidental  ex- 
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jeniei.    It  was  for  the  plaintiff  to  establish  | 
uat  the  oondition  had  happened  which  made 
the  defendant  liable.  (Ceieghino  v.  Hammer, 
to  Gal.  285.) 

11.  A  creditor,  having  legally  fixed  the  lia- 
bili^  ol  a  guarantor,  is  not  boond  to  sue  the 
debtor  in  order  to  hold  the  guarantor — at 
least,  not  nntil  requested  by  the  guarancor. 
The  guarantor,  if  he  wish  to'  protect  himself 
from  loss,  should  pay  the  debt,  and  then  sue 
the  principal,  or  file  a  bill  to  compel  the 
creditor  to  sue.  (Whiting  t.  Clark,  17  Cal. 
407.) 

Cited  26  Gal.  648;  42  Gal.  600,  607;  77  Cal. 
60. 

12.  Where  plaintiff  claimed  on  a  written 
guaranty  hv  (defendant  for  eoods  sold  and  de- 
livered, ana  charged  to  one  r.,  and  defendant 
pl^ui  that  no  suit  had  been  brought  by  plain- 
tiff against  P.,  and  that  the  statute  of  limita- 
tions of  one  year  had  barred  the  claim  as 
against  P.,  held,  that  the  statute  is  no 
defense;  uiat  by  the  guaranty  defend- 
ant became  the  debtor  of  plaintiff,  and 
that  no  limitation  could  defeat  the  action, 
except  that  prescribed  for  the  class  of  indebt- 
edness evidenced  by  the  written  guaranty. 
(Whiting  V.  Clark,  17  Cal.  407.) 

13.  Where  the  defendant,  in  consideration 
of  the  extension,  by  plaintiffs,  of  a  note  held 
against  them  bv  A,  executed  a  guaranty  that 
the  same  should  be  j^id  within  a  specified 
time,  with  increased  mterest,  by  the  checks 
of  the  defendant,  and  from  the  proceeds  of 
the  sale  of  his  own  property,  and  providing 
that  a  failure  of  defendant  to  comply  with  his 
guaranty,  should  operate  as  a  determination 
of  the  extension  granted  to  A^  held,  that, 
under  the  proviso,  the  plaintifra  must  first 
exhaust  their  remedy  against  A,  on  the 
original  demand,  and  that  then  they  could 
oomi>el  the  guarantor  to  make  good  the  de- 
ficiency.   (Donahue  v.  Gift,  7  Ctu.  242.) 

14.  8.  contracted  in  writing  with  W.  to  run 
a  tunnel  towards  a  quarts  ledge,  and  agreed 
that  if  W.  could  not  reach  the  ledse  he  would 
pay  W.  the  expense  he  incurrea  for  provi- 
sions. 8.  then  told  Y.  that  if  he  would  fur- 
nish W.  with  provisions  he  would  pay  for  them 
if  W.  did  not  reach  the  ledge.  Held,  that  8. 
was  liable  to  V.  for  provisions  thus  furnished 
to  W.  (Van  Dusen  v.  8tar  Quartz  Min.  Co., 
36  Cal.  671.) 

16.  Sureties  who  guarantee  a  payment  of 
note  or  obligation  siven  by  purchaser  of  land 
on  account  of  purchase  money  are  bound  only 
by  the  obli^tions  they  have  expressly  as- 
sum€>d.  Their  liability  is  limited  by  the  terms 
of  the  goaranty,  and  cannot,  in  any  contin- 
gency, exceed  ihe  liability  ol  the  purchaser 
upon  the  contract  guaranteed.  (Glassellv. 
C^man,  94  Cal.  260.) 

16.  A  notice  by  the  vendor  to  the  purchaser, 
given  after  notice  of  his  election  to  rescind  the 
contract  of  purchase,  that  he  elected  to  con- 
sider the  wnole  of  the  principal  sums  named 
in  the  installment  note  as  immediately  due 
and  payable,  could  have  no  other  effect  than 
to  hasten  the  maturity  of  the  instailments 
provided  for,  and  could  not  affect  the  liability 
of  the  goarantors  upon  the  note,  which  ter- 
minated with  the  liability  of  the  purchaser 


thereon,  upon  the  maturity  of  the  forfeiture. 
(Glassell  v.  Ck>leman,  94  Cal.  260.) 

17.  Where  neither  the  contract  for  the  pur- 
chase of  the  land  nor  the  note  executea  by 
the  vendee  as  an  additional  evidence  of  the 
obligation  to  pay  the  installments  imposed 
upon  the  purcnaser  any  other  obligation  than 
to  x>ay  the  purchase  money  for  the  land,  an 
agreement  by  the  guarantors  of  the  note  by 
the  terms  of  which  they  '*  guarantee  the  pay- 
ment of  this  note  according  to  its  terms  and 
conditions,'*  but  limited  their  liability  to  the 
condition  that  upon  a  rescission  of  the  con- 
tract of  purchase  and  the  forfeiture  of  the  pur- 
chaser's rights  under  the  contract,  tiie  vendor 
should  have  the  <*  right  to  resort  to  this  note," 
and  to  them  as  guarantors  thereof,  renders 
them  liable  only  upon  a  ri^ht  of  the  vendor 
resting  upon  the  consideration  for  which  the 
note  was  given,  and  upon  a  rescission  of  the 
contractor  by  the  vendor,  causing  a  failure  of 
that  consideration,  and  terminating  the  liabil- 
ity of  the  purchaser  upon  the  note,  the  liabil- 
ity of  the  guarantors  upon  the  guaranty  also 
ceased  at  the  same  time.  (Glassell  v.  Cole- 
man, 94  Cal.  260.) 

18.  In  an  action  on  a  guaranty,  though  it  is 
error  in  terms  to  charge  the  jury,  if  they  find  for 
the  plaintiff,  to  assess  as  damages  the  amount 
of  the  i)enalty  fixed  in  the  guaranty,  yet,  if 
the  plaintiff's  damages^  if  any,  must  exceed 
the  penalty,  the  direction  must  be  regarded 
as  limiting  the  verdict,  and  the  defendant  is 
not  injured  by  the  instruction.  (Jones  v. 
Post,  6  Cal.  102.) 

10.  A  guarantor  for  payment  of  rent  is  ex- 
onerated from  liability  on  his  guaranty  if  the 
lessor  has,  by  the  breach  of  a  covenant  in  the 
lease,  caused  damaffes  to  the  lessee  equal 
to  the  amount  of  the  rent.  (McAlester  v. 
Landers,  70  Cal.  79.) 

20.  In  an  action  on  a  written  promise  to 
pay  a  claim  against  a  third  person  the  ques- 
tion whether  the  claim  was  barred  as  against 
such  third  person  prior  to  the  execution  of  the 
written  ])romise  is  immaterial.  (Shadburne 
V.Daly,  76  Cal.  856.) 

Construction  of.    See  Interest,  26. 

in.  Pleading  and  Evidence  in  Aetion  on. 

21.  In  an  action  brought  upon  a  promise  of 
the  defendant  to  answer  for  the  debt  or  de- 
fault of  another  it  is  not  necessary  in  the 
complaint  to 'aver  that  the  promise  was  in 
writing.  (Wakefield  v.  Greenhood,  29  Cal. 
597.) 

Cited  48  Cal.  463 ;  75  Cal .  255 ;  77  Cal.  836, 431 ; 
79  Cal.  535,  536;  84  Cal.  280;  85  Cal.  132. 

22.  Complaint  on  written  guarantor  purport- 
ing to  be  signed  by  firm,  the  action  being 
against  a  single  defendant,  does  not  state  a 
cause  of  action  as  to  him  without  showing 
that  he  alone  is  bound  by  the  guaranty ;  and 
it  is  not  Bufiicient  to  allege  that  he  agreed  to 
give  the  guaranty,  and  that  he  signed  it  him- 
self.   (Rose  V.  Feldman,  67  Cal.  100.) 

23.  The  complaint  in  an  action  on  a  guar- 
anty to  pay  a  note  out  of  a  particular  fund, 
after  the  same  has  been  collected  by  a  guar- 
antor, is  sufiicient  on  demurrer,  without  an 
averment  that  all  of  the  fund  has  been  col- 
lected.   (Muller  V.  Ohm,  66  Cal.  475.) 
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24.  The  iJmlntiffii  held  certain  Becnrity  on 
real  estate  for  the  jmyment  of  an  indebteanesB 
of  M.  to  them,  bat  gave  up  and  canceled  such 
Becnrity  npon  B.  executing  a  bond  in  their 
favor,  the  condition  of  which  was  that  B. 
should  pay  to  the  plaintiffs  such  amount,  not 
exceeding  four  thousand  dollars,  as  should  be 
found  due  to  them  from  M.  after  the  sale  of 
certun  goods  and  the  winding  op  of  the  ac- 
counts of  M.  with  the  plaintifis,  tne  payment 
of  which  bond  was  guaranteed  by  the  defend- 
ant under  the  same  conditions  exnressed 
therein.  Held,  in  an  action  on  the  aefend- 
ant's  guaranty,  that  the  want  of  an  averment 
in  the  complaint  of  the  winding  up  of  the 
accounts  of  the  plaintiffs  with  M.,  or  ai^  aver- 
ment equivalent  thereto,  rendered  the  com- 
plaint substantially  defective,  and  judgment 
was  given  for  the  defendant  on  demurrer  to 
the  complaint.  (Mickle  v.  Sanches,  1  Oal. 
200.) 

26.  A  complaint  averring  that  the  contract 
of  guaranty  was  broken  by  the  defendant  cor- 
poration in  the  county  where  suit  is  brought, 
and  when  the  machine  failed  to  i>erform  ac- 
cording to  the  guaranty,  states  merely  an 
erroneous  conclusion  of  law,  and  such  aver- 
ment cannot  countervail  the  legal  effect  of 
the  facts  that  the  machine  was  sold  and  de- 
livered in  the  county  where  the  corporation 
had  its  principal  place  of  business.  (Bvrum 
V.  Stockton  Combmed  Harvester  etc.  Works, 
91  Cal.  057.) 

20.  When  the  defendant  is  charged  as  an 
original  debtor  under  the  common  counts  in 
assumpsit,  without  intimation  as  to  a  guar^ 
anty,  it  is  not  necessary  for  him  to  plead  spe- 
cially tiiat  the  contract  was  one  of  guaranty, 
and  was  void  under  the  statute  of  frauds, 
because  not  in  writing;  but  he  may  in  such 
case  avail  himself  of  the  statute  under  the 
general  denial.    ( Harris  v.  Frank,  81  Oal.  280.) 

27.  In  an  action  by  the  vendor  of  land 
against  the  guarantors  of  the  purchaser  on 
account  of  a  breach  of  his  contract  to  purchase 
the  land,  allegations  in  the  complaint  in  ref- 
erence to  a  former  canceled  agreement  of  pur- 
chase cannot  be  considered  upon  demurrer  for 
the  purpose  of  determining  whether  the  plain- 
tiff has  a  cause  of  action  against  the  guarantors 
arising  out  of  the  breach  of  a  later  agreement, 
in  respect  to  which  alone  the  guaranty  was 
made,  although  it  is  alleged  that  the  later 
agreement  was  executed  as  a  substitute  for  the 
former  atrreement,  and  although  the  cancella- 
tion of  the  former  agreement  was  upon  the 
consideration  that  the  later  agreement  should 
be  executed.  (Glassell  v.  Coleman,  94  Oal. 
260.) 

28.  Where  an  undertaking  guaranteed  the 
payment  of  any  sum  found  due  to  one  of  the 
parties  to  an  agreement  of  arbitration,  and  to 
indemnify  him  against  loss  by  reason  of  the 
surrender  of  property  to  the  arbitrators,  and 
described  tiie  agreement  of  arbitration  accu- 
rately, excepting  that  it  mentioned  the  name 
of  another  i>er8on  as  party  to  the  agreement, 
whose  name  had  been  erased  therefrom  with 
the  mutual  consent  of  all  the  parties  thereto, 
and  it  appeared  that  the  attorney  for  the 
guarantor  witnessed  the  erasure,  that  the 
matter  was  arbitrated  without  objection,  and 


that  the  person  indemnified  by  the  uidertek- 
ing  surrendered  property  in  bis  poeseesion 
pursuant  to  the  agreement  of  arbitration,  no 
substantial  variance  is  shown  between  the 
agreement  of  arbitration  and  the  undertaking 
which  could  mislead  the  gnaraator,  the  vari- 
ance not  being  as  to  the  measure  of  his  lia- 
bility, but  merely  as  to  the  identity  of  the 
agreement  upon  which  the  suaranty  was 
founded.    (Olark  v.  Chapman,  96  OaL  110.) 

Breach  of.    See  Sales,  260,  261. 

Action  for  breach  of  against  corporation, 
change  oi    See  Corporations,  632. 

IT.  Belmbmrsement  and  8«bregatloii   of 

Gvaranter. 

29.  If  verbal  promise  to  answer  for  debt  or 
default  of  another  be  executed  by  the  prom- 
isor he  cannot  afterward  raise  the  queeticNi 
of  its  validitv;  and  such  executed  verbal 
promise  may  be  proven  in  an  action  upon  an 
accommodation  note  given  by  the  promisee 
for  the  benefit  of  the  guarantor,  ana  neiroti- 
ated  in  satisfaction  of  the  debt.  (Schultz  v« 
Noble,  77  Cal.  79.) 

80.  A  guarantor,  like  a  surety,  is  entitled  to 
be  reimbursed  by  enforcing  any  remedy  which 
the  creditor  then  has  against  his  principal, 
and  if  he  satisfies  a  judgment  obtained  aeainst 
him  upon  the  guaranty  he  will  be  entitled  to 
an  assignment  of  a  judgment  rendered  in  favor 
of  the  obligee  to  whom  the  guaranty  was  given 
against  the  princimd  obligor ;  but  such  assign- 
ment is  not  a  condition  precedent  to  a  recov- 
ery upon  the  guaranty  by  the  obligee  or  his 
assignee,    (dark  v.  Chapman,  98  OiU.  110.) 

GUABDIANB  AD  LITEM. 

Appointment  and  powers.     See  Infancy, 

LunatiCj  appointment  of  guardian  ad  litem. 
See  Insamty,  vIII. 

Appointment  is  not  necessary  in  proceeding 
to  mortgage  estate.  See  Executors  and  Ad- 
ministrators, 209. 

Presumption  of  appointment.  See  Appeals. 
2889. 

Trustee,  right  to  appeal  from  allowance  to. 
See  Appeals,  892. 

GUARDIAir  Aim  WARD. 
J.  Kinds  of  Guardians. 
II.  Appointment  of  Gvardian. 

1.  Power  to  Appoint;  Jurisdiction  Over; 

Conflict  in. 

2.  Right  to  Letters  and  Ptioritif. 
8.  Notice  of  Application* 

4.  Evidence  oj, 

5.  Validity;   Estoppel   to   Deny,  and 

Collateral  Attack  (m    Order  Ap- 
pointing. 

in.  qnalifleatlon  of  aurdian;  Bond  oQ 

Iss«lnf  Letters. 
IT.  Fature  of  Offlee   of  (Jvardian   and 

Assignability  of. 
T.  Powers  and  Duties  of  Gnardlans. 

1.  Custody  and  Control  of  Property; 

Contracts  and  Investments  of, 

2.  Custody  qf  Person  of  Minor* 
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8.  Claimi  Againtt  Wofd;  Power  to 

Hire  Attorney, 
4«  Maintenance  and  Support  of  Ward, 
o.  Aehom  5y« 

a.  liability  c/t  Propertj  to  Sale; 

Statutes  Relating  to;  Act  of 
Legislature  Authorising* 

b.  Power  to  Sell  Without  Order, 
c  Under  Order  of  Court. 

A*  Necessity  for  Sale ;  Herein  of 
Sale  of  Land  for  Baiiroad. 

B.  Petition. 

G.  Order  to  Show  Cause ;  Allow- 
ing Adult  Heirs  to  Appear. 

D.  Order  of  Sale;  Bond;  Ap- 
praisement. 

£.  Payment  of  Price;  Purchase 
by  Guardian. 

F.  Confirmation  of. 

6.  Action  to  Set  Aside. 

7.  Convenion  or  Breach  of  Truet  by 

Guardian, 

8.  AccownJting  hy* 

9.  Discharge  or  BemovcU  of. 

TI*  Attelnment  of  Ward  to  Majorltyf  and 

Bights  on. 
Til.  Foreign  Gnardians. 

Goardians  ad  litem,  appointment  and  pow- 
ers. See  cross-references  under  Guardian  ad 
Utem. 

Lunatics,  guardians  of.  See  Insanity,  Yin. 

Ward,  executor  authority  of  to  represent. 
See  Executors  and  Administrators,  VX  S,  n. 

I.  Kinds  of  Gnardians. 

1.  There  were  four  kinds  of  guardians  at 
oommon  law :  by  nature,  for  nurture,  in  socage , 
and  in  chivalry.  (Lord  y.  Hough,  37  C«l. 
657.) 

2.  Guardians  in  chivalry  were  abolished 
and  testamentary  guardians  substituted  by 
Btatnte  12,  Car.  ll.,  c.  24,  and  made  to  take 
precedence  of  all  other  kinds  of  guardians, 
(lioni  v.  Hough,  87  Cal.  657.) 

8.  Guardian  appointed  by  deed  must  be 
considered  as  testamentary  guardian,  since 
the  appointment  does  not  l^e  effect  until  the 
death  of  the  parent ;  and  in  order  to  become 
a  guardian  by  deed  it  is  not  enoush  that  he  be 
named  in  the  deed  as  guardian,  but  he  must 
also  qualify  by  giving  bond,  as  required  of 
testaments^  guardians.  (Murphy  v.  Su- 
perior Court,  84  Cal.  592.) 

4.  One  intermeddling  with  property  of  in- 
fant is  sometimes  held  by  equity  as  her 
guudian,  but  only  for  the  purpose  of  an  ac- 
counting ;  he  never  acquires  any  of  the  rights 
of  a  guudian.  ( Aldrich  ▼.  Willis,  55  Gal.  81, 
85.) 

n*  Appointment  of  GnardiaB* 

/.  Powor  to  Appoint;  JuHodicHon  Of  or;  Conflict 

in, 

6.  Under  the  statute  of  this  state  the  power 
to  appoint  guardians  is  vested,  first,  in  the 
lather,  second,  in  the  mother,  and  third,  in 
the  probate  court.  (Lord  v.  JBough,  87  Cal. 
857.) 

6.  Although,  upon  the  death  of  the  owner 
of  a  Mexican  grant  in  1844,  his  property 


vested  at  once  in  Us  liuiBi,anJ  ihaze  could  be 
no  administration  on  his  estate  after  the  ao- 

auisition  of  California  and  the  organisation  of 
tie  state  government,  yet  the  probate  court 
had  Jurisdiction  to  appoint  a  guardian  of  his 
minor  children  under  the  act  of  the  legisla- 
ture of  April  19, 1850.  (Reed  v.  Ring,  93  Cal. 
96.) 

7.  The  superior  court  has  general  jurisdic- 
tion of  the  matter  of  the  appointment  of 
guardians,  and,  as  an  incident  to  its  jurisdic- 
tion, it  has  the  power  to  hear  and  determine 
whether  a  testamentary  guardian  has  been 
legally  appointed  or  not ;  but,  if  the  fact  of 
the  appointment  of  a  guardian  by  will  or 
deed  were  established,  the  superior  court  has 
no  jurisdiction  to  appoint  a  guardian,  and  its 
order  anpointing  a  guardian  would  be  a  nul- 
lity, (Murphy  v.  Superior  Court,  84  Cal. 
592.) 

8.  Under  section  1747  of  the  Code  of  Civil 
Procedure  the  superior  court  of  the  countv  of 
which  a  minor  is  an  inhabitant  or  resident  nas 
jurisdiction  to  appoint  a  guardian  for  him. 
(Guardianship  of  Raynor,  74  Cal.  421.) 

9.  The  general  rule  that  the  residence  of  the 
father  during  his  life  is  the  residence  of  his 
unmarried  minor  child  does  not  apply  when 
the  child  is  under  fourteen  years  of  age,  and 
has  been  abandoned  by  the  father :  and  the 
superior  court  of  the  county  in  which  such 
abandoned  child  resides  in  the  custody  of  its 
grandmother  has  jurisdiction  to  appoint  her 
as  ^ardian  for  the  child,  though  the  father 
resides  in  a  different  county.  (Guardianship 
of  Vance,  92  Cal.  195.) 

10.  A  minor  who  continuously  resides  for  a 
period  of  three  years  in  a  particular  county, 
and  during  that  time  makes  his  home  exclu- 
sively there,  becomes  an  inhabitant  or  resi- 
dent thereof  within  the  meaning  of  section 
1747  of  the  Code  of  Civil  Procedure ;  and  if, 
while  residing  there,  a  vacancy  occur  in  his 
guardianship  Dy  reason  of  the  death  or  re- 
moval of  a  former  guardian,  the  superior 
court  of  that  county  nas  jurisdiction  to  ap- 
point another  guaniian  for  him,  notwith- 
standing the  fact  that  the  superior  court  of 
a  different  county,  of  which  the  minor  had 
previously  been  a  resident,  had  appointed  the 
former  guardian.  (Guardianship  of  Raynor, 
74  Cal.  421.) 

11.  A  petition  for  letters  of  ^guardianship  of 
a  minor  was  filed  in  the  superior  court  of  the 
city  and  county  of  San  Francisco,  stating  that 
the  minor  was  a  resident  of  such  city  and 
county,  but  was  temporarily  at  school  in 
Alameda  county.  A  citation  was  issued  and 
served  upon  all  the  parties  interested,  requir- 
ing them  to  appear  and  show  cause  why  the 

Setition  should  not  be  granted.  Before  the 
ay  fixed  for  the  return  of  the  citation  one  of 
the  parties  on  whom  it  had  been  served  ap- 
pUea  to  the  superior  court  of  Alameda  county 
for  letters  of  guardianship  of  the  minor, 
which  were  issued  to  him,  the  fact  of  the 
previous  application  not  being  brought  to  the 
Knowledge  of  the  court.  Held,  that,  as  the 
superior  court  of  the  city  and  county  of  San 
Francisco  had  jurisdiction  to  hear  and  deter- 
mine the  question  of  the  residence  of  the 
minor,  the  need  of  a  guardian,  and  the  pro- 
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priety  of  appolntLng  the  petitioner,  it  could 
not  tBe  depnved  of  this  joiiadiction  by  the 
sabeequent  proceedings  in  the  superior  court 
of  Alameda  county.  (Guardiansbip  of  Dan- 
neker,  67  Gal.  643.) 
Cited  92  OaL  198. 

2.  Right  to  Latt9rB  and  Priorfiy, 

12.  By  the  Mexican  law  prevailing  in  Cal- 
ifornia before  its  annexation  to  the  United 
States  the  mother  of  an  infant  by  a  former 
marriage  could  not  be  continued  as  natural 
guardian,  or  be  appointed  guardian  after  her 
second  marriage.  (Bndy  y.  Beese,  51  Cal. 
447.) 

18.  By  said  law  the  stepfather  of  an  infant 
oould  be  appointed  its  guardian,  and  the  cir- 
cumstance that  in  the  order  making  the  ap- 
pointment the  mother  was  continued  as 
natural  guardian  did  not  invalidate  the  ap- 
pointment of  her  husband.  (Braly  t.  Beese, 
51  Cal.  447.) 

14.  The  father  forfeits  his  guardianship  of 
his  child  under  the  age  of  fourteen  years 
whom  he  has  abandoned,  and  can  no  longer 
claim  its  custody.  (Guardianship  of  Vance, 
92  Cal.  195.) 

15.  Where  a  father  has  left  his  children  un- 
der fourteen  years  of  age  to  be  supported  and 
cared  for  by  their  grandmother,  recognizing 
her  riffht  to  their  custody,  and  at  various 
times  declared  his  intention  never  to  reclaim 
them^  his  abandonment  of  the  children  is 
BuflOiciently  shown,  and  the  grandmother  is 
entitled  to  their  custody  and  guardianship  as 
against  the  father.  (Guardianship  of  Vance, 
92  Cal.  195.) 

Guardian  having  right  to  letters  may  assert 
right  at  any  time.  See  Executors  and  Ad- 
ministrators, 89. 

Administrator  as  guardian.  See  Executors 
and  Administrators,  VI,  8,  n. 

8,  Motic9  of  Applieation, 

16.  Under  the  statute  in  force  in  May,  1866. 
the  appointment  of  a  guardian  of  the  estate  oi 
a  minor  cannot  be  collaterally  attacked  for 
insufficiency  of  the  notice  to  the  relatives  of 
tiie  minor  of  the  application  for  guardian- 
ship if  the  record  recites  that  all  the  near 
relatives  of  the  minor  in  the  county  consented 
to  the  appointment.  (Burroughs  v.  De  Couts, 
70  Cal.  8(&.) 

Cited  88  Cal.  854. 

17.  An  order  appointing  a  jsuardian  for  a 
minor  under  fourteen  years  is  not  void  for 
want  of  formal  notice  to  the  person  having 
custody  of  the  minor,  and  to  i*esident  relatives 
of  the  minor,  if  ail  persons  entitled  to  such 
notice  appear  and  consent  to  the  appoint- 
ment.   (Smith  V.  Biseailuz,  88  Cal.  844.) 

18.  Where  a  minor  resides  out  of  the  state, 
the  notice  to  be  ffiven  to  all  persons  inter- 
ested, on  the  application  of  a  party  to  be  ap- 
pointed guardian  of  sush  minor,  is  matter  for 
the  exclusive  judgment  of  the  probate  judge. 
The  manner  in  which  and  the  period  for 
which  the  notice  shall  be  given  are  subject 
entirely  to  his  direction,  with  perhaps  the 
right  01  appeal  to  the  supreme  court  from  the 


order  of  appointment.   (Gronfier  t.  PnymiroL 
19  Cal.  62^.) 
Cited  70  Cal.  873. 

19.  Third  persons  cannot  question  the  valid- 
ity of  such  order  uj>on  an  allegation  that  the 
notice  of  the  hearing  of  the  application  for 
the  appointment  of  the  guardian,  under  Uie 
statute,  was  insufficient.  (Gronefier  v.  Puy- 
mirol,  19  Cal.  629.) 

Notice  of  hearing  of  application  for  appoint- 
ment,  sufficiency  of.    »Eie  Infancy,  88. 

4.  Efidiico  of. 

20.  Testimony  of  party  that  certain  person 
is  her  guardian,  when  not  objected  to,  is  suffi- 
cient evidence  of  the  fact  of  his  guardianship. 
(Morrell  v.  Moigan,  65  Cal.  575.) 

Cited  82  Cal.  573. 

5.  Midity;  EHoppei  to  Don/,  and  Coi/atonU  At" 
tack  on  Ordor  Appointing. 

21.  Order  appointing  sudi  guardian  is  not 
void  as  to  guardianship  because  it  also  ajH 
points  the  guardian  administrator  of  the  es- 
tate, or  because  it  is  entitled  "In  the  matter 
of  tne  estate"  of  the  deceased,  and  directed 
that  letters  of  guardianship  of  the  heirs  be 
granted,  without  naming  tnem,  where  it  ap- 
peared that  the  children  were  known.  (Beed 
V.  Bing,  98  Cal.  96.) 

22.  There  is  no  estoppel  to  deny  the  fact  of 
guardianship  bv  reason  of  neglect  to  give  the 
bond  required  oy  law,  if  no  money  or  prop- 
erty api>earB  to  have  been  received  bv  virtue 
of  the  appointment.  (Murphy  v.  Superior 
Court,  84  Cal.  592.) 

23.  One  who  has  been  appointed  guardian 
of  an  infant  minor  by  the  probate  court,  and 
has  accepted  the  appointment,  and  by  virtue 
thereof  become  possessed  of  the  infant's  es- 
tate, is  estopped  from  denying  the  jurisdic- 
tion of  the  court  or  the  legality  of  his  appoint- 
ment.   (Fox  V.  Minor,  82  Cal.  111.) 

Cited  91  Cal.  685,  686. 

24.  A  judgment  of  the  probate  court  ap- 
pointing a  guardian  of  the  person  and  estate 
of  a  minor,  which  is  rej^lar  on  its  face  and 
rendered  l^  a  court  having  jurisdiction  of  the 
matter,  cannot  be  collaterally  attacked  on 
the  ground  of  fraud,  collusion,  or  other  mat- 
ter aliunde.  (Hodgdon  v.  Southern  Pac 
B.  B.  Co.,  75  Cal.  642.) 

Cited  79  (3al.  190. 

Attacking  appointment  for  want  of  notice. 
See  ante,  II,  3. 

Letters  of  guardianship  cannot  be  collater- 
ally attacked.    See  Insanity,  94. 

Order  appointing  guardian  is  appealable. 
See  Appeals^  151. 

Presumption  in  favor  of  appcnntment  of 
guardian.    See  Appeals,  XI,  24,  j. 

Appointment,  court  will  not  go  outside 
record.    See  Appeals,  1905. 

in.  i{iialifleatloB  of  GnardUui;  Bond  of^ 

Issuing  Letters. 

25.  A  guardian  of  the  propertv  of  minor 
children,  appointed  by  the  court,  aoes  not  be- 
come a  guardian  unless  he  gives  the  bond  re- 
quired by  section  1754  of  tne  Ckxle  of  Civil 
Procedure ;  and  the  court  has  no  power  in  its 
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order  of  appointment  to  diapenae  with  bonds. 
(Murphy  y.  Superior  Court,  84  Cal.  502.) 

96.  II  guardian  of  infant  appointed  by  al- 
calde failed  to  take  oath  and  give  bond,  and 
the  alcalde  afterwards  approved  of  the  pro- 
oeedinga  of  ^e  guardian,  it  is  not  certain  that 
the  appointment  was  void  or  more  than  er- 
n>neou0«    (Bndy  ▼.  Reese,  51  Cal.  447.) 

27.  If  the  order  of  an  idcalde  made  in  §an 
Francisco  in  1849,  appointing  a  guardian  of 
an  infant,  does  not  require  in  terms  that  the 
guardian  give  a  bond  or  take  an  oath,  and 
neither  bond  or  oath  is  now  found  among  the 
papers,  and  the  record  does  not  show  that 
they  were  not  given,  it  will  be  presumed,  in 
Bup(K>rt  of  "Uie  judgment  of  the  alcalde  ad- 
judging a  sale  of  the  infant's  prox)erty,  that 
the  guardian  qualified  as  such.  (Braly  v. 
Reese,  51  Cal.  447.) 

28.  Under  certain  sections  of  the  Probate 
Act.  made  applicable  to  guardians  by  the  act 
of  March  il,  1857,  the  probate  court  has 
power  to  accept  a  new  bond  from  a  guardian 
to  taJce  the  place  of  a  former  bond ;  and,  after 
a  new  bond  nas  been  so  given,  the  sureties  on 
the  former  are  not  liable  for  the  defaults  of 
the  guardian  subsequently  occurring.  (Spen- 
cer y.  Houghton,  68  Cal.  82.) 

Want  of  bond,  estoppel  to  deny  appoint- 
ment because  of.    See  ante,  22. 
Failure  to  give  bond.    See  post,  48. 

29.  Where  a  will  appoints  a  guardian  there 
is  no  necessit^r  for  the  issuance  of  any  letters 
of  guardianship  to  authorise  the  guardian  to 
act.  The  guardian's  authoritycomes  directly 
from  the  will.  (Norris  y.  Harris,  15  Cai. 
226.) 

Testamentary  guardian  cannot  act  until  he 
qualifies.  See  Executors  and  Administra- 
tors, 72. 

Bond  and  oath,  loss  of  and  presumption  as 
to.    See  Records,  11. 

Sureties  on  bond  of  ^ardian,  action,  when 
lies  on.     See  Suretyship,  66. 

IT.  Natsre  ef  Ofllee  of  G«ardUui  and  As- 

slgBsbUlty  ef. 

80.  A  guardian  of  an  infant  appointed  by 
the  probate  court  is  not  a  trustee  of  an  ex- 
press trust  within  the  mean  ins  of  section  6  of 
the  Practice  Act.  (Fox  y.  Minor,  32  Cal. 
111.) 

31.  Office  of  testamentary  guardian  is  pNer- 
sonal  trust  and  is  not  assignable.  (Aldrich 
V.  Willis,  55  Cal.  81,  85.) 

Performance  of  duties  by  another.  See 
poet,  36. 

T.  Pewers  and  Ihitles  of  Gvardians* 

I.  Ctt9todf  and  Control  of  Proporty;  Contraato 
and  infootmonto  of. 

32.  One  held  by  equity  as  a  guardian,  for 
wrongfully  intermeddling  with  property  of 
infant,  is  sometimes  held  as  such  merely  for 
the  purpose  of  an  acoountine ;  but  he  acauires 
none  of  the  rights.  (Aldrich  v.  Willis,  5d  Cal. 
81.) 

83.  Guardianship  by  nature  extends  only  to 
custody  of  person  of  we  ward,  and  not  to  his 
piopeity.  To  entitle  the  guardian  to  manage 


the  property  of  his  ward  he  must  be  duly  ap- 
pointea  by  some  competent  public  authority. 
(Kendall  v.  MUler,  9  Cal.  691.) 
Cited  97  Cal.  366. 

34.  Guardian  of  minor's  estate  has  author- 
ity coupled  with  interest  in  the  estate— not  a 
bare  authority.  (Lincoln  v.  Alexander,  52 
Cal.  482.) 

35.  The  guardian  of  an  incompetent  person 
in  possession  of  the  property  of  his  ward  has 
sucn  a  special  property  therein  as  will  sup- 
port larceny  against  one  taking  it  with 
felonious  intent.  (Jones  y.  Jones,  71  Cal. 
89.) 

36.  The  guardian  of  an  old  man  may  permit 
the  business  affairs  of  the  ward  to  be  managed 
by  others  than  himself  if  such  persons  are  rela- 
tives and  conversant  with  his  affairs,  and  the 
children  and  heirs  at  law  of  the  ward  request 
it,  and  no  creditor  appears  to  contest  the  ac- 
count; but  a  practice  of  that  kind  is  not  to  be 
encouraged,  and  is  permitted  only  in  excep- 
tional cases.  (Racouillat  v.  Requena,  36  Cal. 
661.) 

37.  The  guardian  of  a  minor  cannot  subject 
the  estate  and  property  of  the  ward  to  a 
mechanic's  lien  arising  from  work  done  and 
materials  furnished  under  a  contract  for  the 
erection  or  repair  of  a  building  which  is  the 
property  of  the  ward,  without  first  obtaining 
an  order  of  the  court  authorizing  the  guardian 
to  make  the  contract.  (Fish  y.  McCarthy,  96 
Cal.  484.) 

38.  A  guardian  may  invest  moneys  of  his 
ward  without  an  order  of  court ;  but,  if  he  do, 
it  may  generally  be  said  that  he  does  it  at  his 
own  risk.  An  order  for  investment  obtained 
from  the  probate  court  under  section  1792  of 
the  Code  of  Civil  Procedure  would  protect 
him  even  if  misfortune  were  to  follow ;  but, 
where  he  acts  upon  his  own  judgment,  he  is 
held  to  a  more  strict  accountability.  ((Guard- 
ianship of  Cardwell,  55  Cal.  137.) 

89.  A  guardian  of  a  minor  lent  money  of  his 
ward  to  B  on  her  promise  to  execute  in  the 
future  her  promissory  note  therefor,  and  a 
mortgage  upon  lands  which  she  contemplated 
buying  with  said  money.  She  bought  the 
land,  but  refused  to  execute  the  note  or  mort- 
gage. Held,  that  the  guardian  should  be  held 
responsible  for  the  money  loaned.  (Estate  of 
Post,  57  Cal.  273.) 

40.  Where  mortgage  executed  by  guardian 
to  his  ward,  to  secure  moneys  bequeathed  her, 
is  altogether  for  her  benefit,  the  fact  that  the 
mortgage  is  set  up  in  her  answer  by  her  guard- 
ian ad  litem  in  a  suit  to  foreclose  a  subse- 
quent mortgage,  and  is  relied  upon,  con- 
stitutes sufficient  proof  of  delivery  to  and 
acceptance  by  her.  ( Aldrich  y.  Willis,  65  Cal . 
81,  85.) 

41.  When  the  estate  of  infants  is  in  the 
hands  of  executors,  and  an  order  is  made  by 
the  probate  court  for  the  executors  to  pay  to 
the  mother  (who  is  also  the  guardian  of  the 
infants)  in  her  own  right,  and  also  as  guard- 
ian, a  sum  of  money,  the  order  is  an  appro- 
priation of  a  sum  of  money  for  the  immediate 
use  of  the  heirs,  and  the  euardian  may  assign 
the  same  without  leave  ol  the  probate  court, 
and  the  assignee  may  maintain  an  action 
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against  the  executorg  to  recover  the  money. 
(Schmidt  v.  Wieland,  35  Gal.  343.) 
Cited  42  Cal.  293.  « 

Guardian  of  incompetent,  right  of  to  cua- 
todv  of  will.    See  Wills,  VI. 

Guardian  cannot  nominate  executor.  See 
Executors  and  Administrators,  57. 

Guardian  may  contest  executor's  account. 
See  Executors  and  Administrators.  453. 

Release  bv  guardian,  notice  oi  want  of 
power  of.    See  Mortgages,  484. 

Consent  of  guardian  to  judgment.  Bee  New 
Trial,  316. 

Actions  by.    See  post,  V,  6. 

2.  Custody  of  Foroon  of  Minor. 

42.  If  the  father  dies,  having  appointed  a 
guardian  for  his  children  by  his  last  will  and 
testament,  but  leaving  a  wiaow  who  is  a  quali- 
fied and  fit  person  to  have  the  personal  custody 
of  her  children,  such  widow  is  entitled,  if  she 
so  desires,  to  the  personal  care  and  custody  of 
the  children.  In  such  case  the  power  of  the 
testamentary  ^ardian  only  extends  to  such 
special  directions  as  the  father  may  have 
giyea  in  his  will  with  reference  to  the  educa- 
tion and  settlement  of  his  children,  and  the 
care  and  management  of  their  property,  and 
does  not  include  the  personal  custody  of  the 
children  if  objection  thereto  be  made  by  the 
mother.    (Lord  v.  Hough,  37  Cal.  657.) 

43.  Under  the  statute  of  this  state  a  testa- 
mentary guardian  has  only  the  powers  of  a 
probate  guardian,  and  cannot,  therefore,  take 
the  personal  custody  of  the  ward  so  lonj;  as 
there  is  a  mother  who  is  competent,  willmg, 
and  worthy  to  have  the  custody  and  tuition 
of  her  child.     (Lord  v.  Hough,  37  Cal.  657.) 

3,  Claimo  Againot  Eotato;  Power  to  Hire  Attorney. 

44.  It  is  not  necessary  that  claims  against 
ward  be  verified  or  approved  by  the  probate 
judge  before  they  are  paid  by  the  guardian. 
(Racouillat  v.  Requena,  36  Cal.  651.) 

45.  A  guardian  of  a  minor,  and  not  the 
minor,  is  primarily  personally  liable  for  the 

Erofessional  services  of  an  attorney  employed 
y  the  guardian  in  the  performance  of  his 
duties.     (Hunt  v.  Maldonado,  89  Cal.  636.) 
Cited  96  Cal.  485. 

46.  If  the  guardian  pays  an  attorney's  fee, 
and  it  is  allowed  by  tne  probate  court  as  a 
reasonable  expenditure,  and  necessary  to  pro- 
tect the  ward's  interest,  it  may  be  allowed 
from  the  ward's  estate.  (Hunt  v.  Maldonado, 
89  Cal.  636.) 

Appearance  by  general  guardian  in  action 
agamst  ward.    See  Infancy,  II,  3. 

Guardian  as  party  in  action  against  infant. 
See  Infancy,  II,  1. 

Judgment  against  infant,  whether  bars  ac- 
tion by  guardian.    See  Judgments,  X,  10, 1. 

Effect  of  dismissal  as  to  ward.  See  Dis- 
missal, 67. 

4.  Maintenance  and  Support  of  Ward. 

47.  A  probate  court  has  no  iurisdiction  of  a 
proceeding  to  compel  a  guardian  to  advance 
out  of  the  estate  of  his  ward  the  necessary 
sums  for  his  support,  or  to  refund  money  aa- 
vanced  by  the  guardian  of  the  person  of  the 


ward  or  others  for  that  porpoie.    (Swift  t. 
Swift,  40  Cal.  456.) 

48.  An  order  requiring  one  who  has  been 
appointed  guardian  of  the  estate  of  a  minor, 
but  who  has  never  given  bonds,  to  pay  for  the 
maintenance  of  the  minor,  when  it  is  not 
shown  that  he  has  received  any  property  of 
the  minor  by  virtue  of  his  appointment,  is 
erroneous ;  but  the  order  is  one  ftom  which  an 
appeal  may  be  taken  under  section  963  of  the 
Code  of  Civil  Procedure ;  therefore  a  writ  of 
prohibition  will  not  lie  to  prevent  the  court 
from  enforcing  the  order.  (Murphy  v.  Su- 
perior Court,  84  Cal.  592.) 

49.  Items  in  a  guardian's  account  for  pay- 
ment of  board  of  his  wards  while  11  ring  with 
their  elder  brother,  many  years  before  the 
presentation  of  the  account,  are  properly  dis- 
allowed where  it  appears  that  the  brother 
made  no  demand  for  such  pajrment,  and  did 
not  claim  that  he  was  entitled  to  compensa- 
tion for  their  keeping,  and  there  is  no  evi- 
ence  that  any  amount  was  agreed  to  be  paid 
him,  or  as  to  what  their  keeping  was  worth, 
or  whether  it  was  worth  any  thing  beyond 
their  services ;  it  further  appearing  that  the 
Kuardian,  without  demand  or  claim  against 
nis  wards,  hunted  up  the  brother  ana  pro- 
posed to  settle  for  the  board,  and  voluntarily 
gave  his  note  therefor  when  cited  to  account 
upon  petition  of  his  wards  ten  years  after  his 
appointment.  (Guardianship  of  Eschrich,  85 
(Jal.98.) 

5.  Aetione  by. 

50.  A  promissory  note  was  made  to  G.  ''or 
order  for  the  benefit "  of  certain  minors,  and 
was  by  him  indorsed  and  delivered  to  the 

glaintiff  (the  mother  of  the  minors),  and  by 
er  indorsed  and  delivered  to  the  defendant 
as  a  pledge  to  secure  a  debt  of  her  own.  After- 
wara  the  plaintifE  was  appointed  guardian  of 
the  minors  and  brought  this  action  to  recover 
the  note  or  its  value.  Held,  that  the  plain- 
tiff, as  guardian  of  the  beneficiaries,  was  en- 
titled to  the  possession  of  the  note,  and  could 
maintain  the  action.  (Carrillo  v.  McPhillips,. 
55  Cal.  130.) 

51.  A  general  guardian  of  an  infant  has  au- 
thority to  institute  an  action  on  behalf  of  his 
ward,  and  where  the  body  of  the  complaint 
shows  the  general  guardianship  of  the  plain- 
tiff, a  mistake  in  the  designation  of  the  plain- 
tiff as  guardian  ad  litem  in  the  title  of  the 
action  is  one  of  no  importance.  (Spear  v.. 
Ward,  20  Cal.  659. ) 

Cited  32  Cal.  119;  72  Cal.  547. 

52.  Guardian  of  infant  cannot  sue  in  his- 
own  name  to  recover  money  due  the  infant. 
Such  action  must  be  brought  in  the  name  of 
the  infant  by  his  guardian.    (Fox  v.  Minor, 
32  Cal.  111.) 

Cited  36  Cal.  451;  44 Cal.  48;  56  Cal.  565;  64 
Cal.  593;  87  Cal.  531;  95  Cal.  457. 

53.  It  was  alleged  in  the  complaint  that  the- 
plaintiff  is  a  minor  under  the  age  of  eighteen 
years,  and  that  ''George  Bellas  is  her  duly 
appointed  and  acting  guardian."  This  was 
demurred  to  upon  the  ground  that  it  did  not 
appear  from  the  complaint  that  the  plaintiff 
had  a  ''lesally  appointed  guardian.''  Held, 
that  the  aemurrer  was  not  sufficient  to  raise^ 
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«f  law.    (Monell  t.  Morgan,  66  Gal. 
575.) 

Gonieiit  of  gnardian  to  appointment  of  ref- 
ane-    Bee  Partition,  88. 

B.  5a/M. 

a.  liability  of  Property  to  Sale ;  Statntee  Be- 
lating  to;  Act  of  Legislature  Authorizing. 

54.  Liability  of  property  of  wards  to  be  sold 
1^  their  guardians,  under  the  order  of  the 
probate  court,  is  not  affected  by  the  fact  that 
ueir  testator  died  before  the  adoption  of  the 
common  law  in  this  state.  (Fitcn  y.  Miller, 
90  Gal.  352.) 
Cited  97  Cal.  865. 

65.  Statute  of  this  state  relative  to  guard- 
ians and  disposition  of  estate  left  to  wards 
onlv  applies  when  there  is  no  direction  by 
will  as  to  such  disposition.  (Norris  ▼•  Harris, 
15  Cal.  226.) 
Cited  18  Cal.  803;  21  Cal.  81. 

56.  Where  a  duly  qualified  and  acting  statu- 
tory ffuardian  has  cnarge  of  a  minor's  estate 
the  legislature  cannot,  by  special  act,  em- 

Sower  another  party  to  disuse  of  the  estate. 
uch  an  act  would  oe  judicial  in  its  nature, 
and  therefore  unconstitutional.  (Lincoln  y. 
Alexander,  52  Cal.  482.) 

57.  The  court  has  graye  doubts  whether  the 
legislature  has  power  to  authorize  or  direct 
the  sale  by  a  stranger  of  the  real  estate  of  an 
infant,  and  whether  the  matter  of  the  ap- 

§  ointment  of  guardians  of  infants  and  the 
isposition  of  tneir  estates  is  not  ezclusiyely 
of  judicial  cognisance,  but  does  not  decide  the 
qnestion.    (Paty  y.  Smith,  50  Cal.  153.) 

58.  An  act  which  authorises  a  nerson  ?jy 
name,  as  guardian  of  a  minor,  to  sell  the  real 
estate  of  such  minor  and  receiye  the  purchase 
money  therefor,  and  to  execute  a  conyeyanoe 
after  a  confirmation  of  the  sale  by  the  probate 
court,  and  directs  such  person  to  account  for 
the  proceeds  of  sale  in  the  same  manner  as 
the  other  assets  of  the  minor  in  his  hands, 
does  not  confer  upon  such  person  the  power 
of  selling  such  estate  as  an  indiyidual,  but  in 
bis  capacity  as  guardian,  nor  does  it  appoint 
sach  a  person  guardian,  but  contemplates  his 
appointment  as  guardian  by^  the  probate 
ooart,  and  merely  dispenses  with  the  condi- 
tions required  by  the  general  law  to  authorise 
a  sale.    (Paty  y.  Smith,  50  CaU  153.) 

Cited  66  Cal.  110. 

60.  A  sale  of  the  real  estate  of  a  minor. 
made  by  such  person  upon  the  presumed 
authority  conferred  by  such  act,  without  his 
preyioos  appointment  as  guardian  by  the  pro- 
[Mite  court  m  accordance  with  the  general 
statutes  upon  that  subject,  is  yoid.  U^aty  y. 
Smith,  50  Cal.  153.) 

60.  An  act  authorising  a  person  to  sell  the 
real  estate  of  an  infant  will  not  be  construed 
as  freeing  such  person  from  the  superyidon 
of  the  i»robate  court  under  the  general  laws, 
unless  its  language  clearly  and  explicitly  re- 
quires such  construction.  (Paty  y.  Smith,  50 
Cal.  153.) 

Act  authorising  guardian  to  sell  land  is 
yalid.    See  Constitutional  Law.  289. 


b.  Power  to  Sell  Without  Order. 

61.  A  guardian  cannot  sell  eyen  the  per- 
sonid  property  of  his  ward  without  an  order 
of  court.    (Kendall  y.  Miller,  9  Cal.  591.) 
Cited  35  Cal.  345;  42  Cal.  293;  97  Cal.  366. 

62.  Where  shares  in  an  insurance  company 
belonged  to  an  infant,  but  were  issued  to  his 

fuardian  under  the  name  of  ''Augusta  B. 
osephi,  guardian,"  and  she  afterwards,  in 
the  same  name,  but  without  any  order  of  the 
probate  court,  sold  and  assignea  them,  held, 
that  such  sale  was  yoid,  and  that  the  pur- 
chaser could  not  require  the  company  to 
recognise  him  as  haying  any  title  to  such 
stock.  (De  La  Montagnie  y.  Union  Ins.  Co., 
42  Cal.  290.) 
Cited  97  Cal.  366. 

63.  Eyery  alienation  of  the  property  of  a 
ward  by  a^ardian,  if  made  without  an  order 
of  court,  IS  yoid;  and  it  is  of  no  import 
whether  the  purchaser  has  knowledge  that  it 
belongs  to  the  ward  or  not.  ( De  La  Montagnie 
y.  Union  Ins.  Co.,  42  Cal.  290.) 

Alienation  of  homestead  by  guardian.  See 
Homesteads,  XI,  4. 

c.  Under  Order  of  (3ourt. 

A.  Necessity  for  Sale ;  Herein  of  Sale  of  Land 

for  Railroad. 

64.  Necessity  or  expediency  must  arise  from 
one  or  more  of  these  circumstances,  (1)  the 
existence  of  debts  due  from  the  ward  which 
cannot  be  paid  out  of  his  personal  estate  and 
the  income  of  his  real  estate;  (2)  the  insuffi- 
ciencjr  of  the  income  of  the  estate  of  the  ward 
to  maintain  him  and  his  family,  or  to  educate 
his  family,  or  to  educate  him  when  a  minor; 
(3)  that  It  would  be  for  the  benefit  of  the 
ward  that  his  real  estate,  or  a  part  thereof, 
should  be  sold,  and  the  proceeds  put  out  at 
interest  or  inyested  in  some  prodactiye  stock. 
(Fitch  y.  Miller,  20  Cal.  352.) 

Cited  50  Cal.  898;  83  Cal.  355. 

65.  Sales  by  guardians  are  authorised  either 
when  necessary  to  maintain  or  educate  the 
ward,  or  when  expedient  for  the  purpose  of  a 
more  profitable  inyestment  of  the  proceeds. 
(Smith  y.  Biscailus,  83  Cal.  844.) 

66.  The  court  cannot  say,  as  a  matter  of 
law,  that  a  guardian's  sale  of  a  minor's  prop- 
erty, made  by  order  of  an  alcalde,  for  the  pur- 
pose of  procuring  means  to  sustain  and  edu- 
cate the  minor,  was  not  an  indispensable 
cause  of  sale.    (Braly  y.  Beese,  51  Cal.  447.) 

67.  Section  23  of  the  General  Bailroad  Act 
of  May  20,  1861,  as  amended  April  27,  1863, 
proyiding  in  effect  that,  if  it  should  be  neces- 
sary for  the  purposes  of  a  railroad  company 
to  acquire  real  estate  owned  by  a  minor,  the 
^uarman  of  the  minor  might  sell  the  same  to 
it,  and  his  conyeyance  would  be  yalid  upon 
being  approyed  by  the  probate  judge,  is  con- 
stitutional. (Hodgdony.  Southern  Pac,  R.  B. 
CJo.,  75  Cal.  642.) 

B.  Petition. 

68.  A  sale  made  under  order  of  the  probate 
court,  by  a  guardian  of  infant  deyisees  under 
a  will,  of  the  real  estate  deyised  to  his  wards, 
will  not  be  effectual  to  confer  a  yaTid  title  un- 
less the  probate  court  acquired  jurisdiction  of 
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the  piooeedin^  for  sale  by  the  preoentation  of 
a  proper  petition  by  the  aniardian.    (Fitch  y* 
Miller,  20  Oal.  362.) 
Cited  64  Gal.  883;  82  Gal.  179. 

60.  The  petition,  in  order  to  give  jurisdio- 
tion,  must  contain  the  statement  and  show- 
ine  required  by  section  24  of  the  act  to  pro- 
Yiae  for  the  appointment  and  prescribe  the 
duties  of  guardianfl.  (Fitch  y.  Miller,  20  GaL 
852.) 
Gited  83  Gal.  346-48,  854. 

70.  The  petition  must  set  forth  condition  of 
estate  I  but  it  is  only  necessary  to  state  the 
condition  in  such  manner  as  to  enable  the 
court  to  judge  of  the  existence  of  one  or  more 
of  the  circumstances  above  specified.  C Fitch 
V.  Miller,  20  Gal.  352. ) 

71.  If  the  sale  is  asked  upon  the  eround  of 
necessity  the  petition  must  state  the  condi- 
tion of  the  ward's  whole  estate,  real  and  per- 
sonal, as  in  the  ordinary  case  of  a  sale  by  an  ex- 
ecutor or  administrator ;  but,  if  a  sale  of  realty 
is  asked  on  the  ground  of  expediency  for  bet- 
ter investment  of  the  proceeds,  the  petition 
need  only  state  the  condition  of  the  estate  to 
be  sold,  as  in  the  case  of  sale  of  mining  claims 
by  an  executor  or  administrator,  and  the 
omission  of  the  petition  to  describe  and  show 
the  condition  of  the  ward's  x)er8onal  estate 
will  not  affect  the  question  of  jurisdiction. 
(Smith  V.  Biscailus,  88  Gal.  844.) 

72.  As  affecting  the  question  of  jurisdiction 
no  just  distinction  can  be  made  between  gen- 
eral and  specific  allegations  of  fact  which,  in 
substance,  amount  to  the  same  thine,  and 
tend  to  show  that  the  land  to  be  sold  u  un- 
productive and  expensive.  (Smith  v.  Bis- 
cailus,  83Gal.  844.) 

78.  The  fact  that  the  petition  of  the  guard- 
ian for  the  sale  of  the  ward's  estate  and  the 
order  to  show  cause  contained  a  defective  de- 
scription of  the  real  estate  sought  to  be  sold, 
did  not  affect  the  jurisdiction  of  the  court  to 
order  a  sale  or  the  validity  of  the  sale  by  the 
correct  description.  (Scarf  v.  Aldrich,  07 
Gal.  360.) 

74.  The  statute  does  not  directly  require, 
nor  is  it  essential,  that  the  value  of  the 
several  items  and  parcels  of  property  of  which 
the  estate  consists  should  be  stated.  (Fitch 
V.  Miller,  20  Gal.  352.) 

75.  In  stating  the  facts  and  circumstances 
tending  to  show  the  necessity  or  exi)ediency 
of  the  sale  it  is  not  absolutely  necessary  that 
the  petition  should  directly  aver  that  there 
are  oebts  to  be  paid,  or  that  the  income  is  not 
sufficient  for  the  support  and  education  of  the 
wards,  or  that  it  would  be  for  the  benefit  of 
the  wards  that  the  property  should  be  sold 
and  the  proceeds  put  at  interest.  If,  by  a 
fair  application  of  all  the  statements,  it  can  be 
seen  that  one  or  more  of  these  three  contin- 
gencies exists  it  is  sufficient  to  give  jurisdic- 
tion.   (Fitch  y.  Miller,  20  Gal.  352.) 

76.  Where  a  petition  for  the  sale  of  an  in- 
terest in  the  Sotoyome  rancho  stated  that  the 
rancho  was  unproductive,  that  the  greater 
part  of  it  was  occupied  by  persons  who  refused 
to  pay  any  rent,  and  who  were  cutting  down 
and  destroying  trees,  and  that  it  was  sub- 
jected to  heavy  taxes,  which  would  amount 


to  more  than  the  value  of  the  land  bv  the 
time  all  the  infants  should  come  of  age,  held, 
that  these  statements  presented  a  case  for 
the  exercise  of  the  judgment  of  the  court  as 
to  the  necessity  or  expediency  of  the  sale  for 
the  purpose  of  investment,  and  gave  it  Juris- 
diction to  make  the  order.  (Fitch  v.  wUer, 
20  Gal.  852.) 

77.  The  jurisdiction  of  the  court  to  order 
the  sale  depends  upon  the  sufficiency  of  the 
averments  of  the  petition,  and  not  upon  the 
truth  of  those  averments.  If  the  statements 
of  a  petition  were  untrue  in  fact,  and  in  con- 
sequence thereof  injustice  should  be  done, 
this  might  furnish  ground  for  setting  aside 
the  sale  by  a  direct  proceeding  for  that  pur- 
pose; but  it  would  not  reach  the  point  of 
jurisdiction  or  authorise  the  sale  to  be  treated 
as  a  nullity  when  questioned  collaterally. 
(Fitch  v.  Miller,  20  (fal.  352.) 

ated  55  Gal.  315;  78  Gal.  599;  82  Gal.  170. 

78.  Where  the  petition  stated  the  interest 
of  the  wards  in  a  certain  rancho  to  be  two 
thousand  acres,  when  in  reality  it  was  four 
thousand  acres,  but  asked  the  sale  of  their 
whole  interest,  and  the  order  of  sale,  and  the 
sale  and  confirmation  was  of  their  whole  in- 
terest, held,  that  the  mistake  did  not  affect 
the  jurisdiction  of  the  court  or  the  validity  of 
the  purchaser's  title.  (Fitch  v.  Miller,  20 
Gal.  352.) 

79.  It  seems  that  general  facts  showing 
either  the  necessity  or  the  expediency  of  a 
guardian's  sale,  not  set  out  in  the  ^tition, 
may  be  suppliea  by  proofs  at  the  hearing,  and 
stated  in  the  decree,  under  section  1587  of  the 
Gode  of  Givil  Procedure,  and  that  such  gen- 
eral facts  are  merely  those  ultimate  uicts 
showing  a  contingency,  as  prescribed  in  sec- 
tions 1777  and  1778  of  the  Oode  of  Givil  Pro- 
cedure, as  distinguished  from  the  more  ex- 
plicit facts  and  circumstances  showing  the 
condition  of  the  estate  required  by  section 
1771  to  be  stated  in  the  petition,  and  that  it 
must  be  presumed  upon  collateral  attack, 
where  such  general  facts  are  stated  in  the  de- 
cree, that  the  court  had  all  the  necessary 
proofs  before  it.  But  the  petition  in  this  case 
being  held  sufficient  to  show  jurisdiction,  ir- 
respective of  section  1537  of  the  Gode  of  Givil 
PiYx^ure  as  amended  in  1874,  the  question 
as  to  its  construction  and  effect  is  not  finally 
decided.    (Smith  v.  Biscailua,  88  Gal.  844.) 

G*  Order  to  Show  Gause;   Allowing  Adult 

Heirs  to  Appear. 

80.  A  proceeding  by  a  guardian  for  the  sale 
of  the  ward's  estate  is  not  adverse  to  the 
ward,  but  is  a  proceeding  in  rem  carried  on 
by  the  ward  and  for  his  benefit,  of  which  the 
statute  requires  no  notice  to  be  served  u^on 
the  ward.  The  presentation  of  the  petition 
brings  the  ward  into  court  and  gives  tne  court 
juriraiction  to  order  a  sale  of  his  estate,  which 
the  ward  cannot  afterwards  collaterally  ques- 
tion, although  the  order  to  show  cause,  as 
published,  irregularly,  fixed  the  hearing  at  an 
earlier  date  than  that  allowed  by  the  statute. 
(Scarf  y.  Aldrich,  97  Gal.  360.) 

81.  Fact  that  certain  adult  codevisees  were 
allowed  to  appear  in  a  proceeding  in  the  pro- 

[  bate  court  for  the  purpose  of  obtaining  a  sale 
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of  the  Teid  estate  of  infant  deviseefi,  and  their 
inteveats  improperly  made  the  subject  of  con- 
■ideradon  in  connection  with  the  proceeding, 
and  that  these  adults  joined  in  the  sale,  and 
a  partition  incidentally  resulted  therefrom, 
are  not  sufficient  irregularities  to  invalidate 
the  sale.  It  is  sufficient  to  support  the  sale 
that  the  facts  rendering  it  necessary  or  ex- 
pedient were  brought  before  the  court  by  the 
petition  of  the  guardian,  and  that  the  estate 
of  the  infants  was  duly  ordered  to  be  sold. 
(Fitch  y.  MUler,  20  Gal.  352.) 

D.  Order  of  Sale;  Bond;  Appraisement. 

82.  An  order  of  the  i>robate  court  for  the 
sale  of  the  land  of  a  minor  by  his  guardian 
must  contain  in  itself  a  definite  and  certain 
deecription  of  the  land  to  be  sold.  The  de- 
scription contained  in  the  order  cannot  be 
helped  out  bv  reference  to  documents  not 
contained  in  the  order  itself.  (Hill  y.  Wall, 
66  Gal.  130.) 

Gited  87  Gal.  26. 

83.  If  the  bond  required  upon  a  guardian's 
sale  is  referred  to  in  the  decree  of  sale  as  hav- 
ing been  duly  executed  it  must  be  held  to 
have  been  delivered  to  the  judge,  approved 
and  filed  before  the  sale,  though  not  marked 
filed  until  after  the  sale ;  and  if  the  affidavit 
to  the  appraisement  shows  that  it  was  sworn 
to  before  the  confirmation  of  the  sale,  and  it 
appears  that  the  oaths  of  the  appraisers  ap- 
pointed before  the  sale  and  their  certificate  of 
appraisement  bear  the  same  date  as  their  ap- 
pointment, the  anpraisement  must  be  held 
to  have  been  fileci  before  the  confirmation, 
though  not  marked  filed.  A  paper  is  filed 
when  deliveied  to  the  proper  officer;  and  in- 
dorsing it  with  the  time  of  filing  is  no  part  of 
the  filing.  (Smith  v.  Biscailus,  83  Gal.  344.) 
Gited  10  Mont.  437. 

84.  The  sufficiency  of  the  appraisement  in 
form,  to  give  information  to  the  court  to  en- 
able it  to  exercise  its  judgment  in  confirming 
the  sale,  is  not  open  to  be  controverted  upon 
a  collateral  attack.  (Smith  v.  Biscailua,  83 
Gal.  344.) 

B.  Payment  of  Price;  Purchase  by  Ghiardian. 

85.  The  guardian  of  an  infant  who  is  au- 
thorised by  an  act  of  the  legislature  to  sell 
the  real  estate  of  his  ward,  subject  to  the  ap- 
proval of  the  sale  by  the  probate  court,  has 
no  authority  to  accept  any  thing  but  money  in 
payment  of  the  purchase  money.  (Brenham 
v.I)avidson,  51  Gal.  352.) 

86.  A  guardian  of  an  infant  appointed  by  an 
alcalde  bad  the  right,  with  the  approval  of 
the  alcalde,  to  puroiase  his  ward's  property 
■old  at  auction  oy  order  of  the  alcalde  on  the 
petition  of  Uie  guardian.  (Bndy  v.  Beese,  51 
Oal.  447.) 

F.  Gonfirmation  of • 

87.  The  title  of  a  ward  to  real  estate  sold 
under  an  order  of  sale,  upon  a  petition  there- 
for by  his  guardian,  is  divestedf  by  the  ^ard- 
ian's  deed,  and  not  by  the  confirmation  of 
the  sale  by  the  court.  (Scarf  v.  Aldrich,  07 
Gal.  360.) 

88.  A  certificate  of  the  probate  judge  to  the 
deed  of  the  guardian,  which  recites  that  he, 
as  judge,  has  examined  the  deed  and  the  sale 
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of  the  land  deseribed  therein,  that  the  land  is 
necessary  for  the  purposes  of  the  railroad 
company,  that  the  consideration  jMud  is  fair 
and  equivalent  for  the  land^  and  that  the  sale 
is  just  and  proper,  and  which  thereupon  ap- 
proves and  confirms  the  sale  and  deed,  is  a 
sufficient  approval  within  the  requirements 
of  section  &  of  the  General  Railroad  Act  of 
1861.  (Hodgdon  v.  Southern  Pac  B.  B.  Go.^ 
75GU.642.) 

G.  Action  to  Set  Aside. 

80.  Under  section  360  of  the  Probate  Act 
an  action  to  recover  land  sold  by  a  ^ardian 
must  be  brought  by  the  minor  withm  three 
years  after  arriving  at  majority;  otherwise 
the  action  is  barred.  (Burroi:^$hs  v.  Be 
Gouts,  70  Gal.  361.) 

00.  Under  section  1806  of  the  Gode  of  Givil 
Procedure,  which  is  a  substantial  re-enact- 
ment of  section  34  of  the  Guardians'  Act  of 
1850,  an  action  to  recover  the  possession  of 
land  sold  by  the  guardian  of  ine  claimants 
under  the  authority  of  the  court  is  barred  by 
the  statute  of  limitations,  although  the  sale 
was  void,  where  it  appears  that  more  than 
twenty  years  were  allowed  to  pass  after  the 
claimants  became  of  age  and  after  the  termi- 
nation of  the  guardianship,  and  more  than 
three  years  after  the  issuance  of  a  patent  to 
the  land  to  the  claimants  before  the  action 
was  commenced.    (Beed  v.  Bing,  03  Gid.  06.) 

7.  Conwnion  or  Bnaeh  of  TruBt  bjr  Ouarditui. 

01.  A  guardian  who  sells  personal  property 
belongine  to  his  ward,  and  denies  the  right  of 
the  ward  to  anv  interest  therein  or  in  the 
proceeds,  is  j^uilty  of  a  conversion,  and  the 
ward  mAy  waive  the  tort  and  sue  in  assumpsit 
for  the  purchase  money :  or,  if  his  rights  were 
fraudulently  concealed  from  him  by  the 
guardian  until  after  final  settlement  of  his 
accounts,  he  may  sue  him  in  equity  for  an 
accounting  of  tiie  proceeds  of  the  sale. 
(Lataillac^  v.  Orefia,  01  Gal.  565.) 

02.  Mary  G.,  the  wife  of  defendant,  John 
O.,  died  intestate  in  1866^  leavins  surviving 
five  minor  children,  who  inherited  all  of  her 
property,  including  her  interest  in  the  prop- 
erty in  controversy.  This  property  was  a  part 
of  the  lands  derived  by  the  town  of  Oroville 
under  the  acts  of  Gongress  and  of  this  state, 
generally  known  as  the  "Town  Site  Acts." 
The  defendant  was  appointed  guardian  of  all 
of  the  minors  other  than  William  T.  G.,  for 
whom  no  guardian  was  appointed.  Whilst 
acting  as  guardian  the  defendant  induced  the 
county  judge  of  Butte  county  to  execute  to 
him,  in  nis  own  name  and  for  his  own  bene- 
fit, a  deed  of  the  property.  Held,  the  deed 
was  void  as  to  his  waras  under  section  18  of 
the  Town  Site  Acts  of  this  state,  approved 
March  30,  1868,  and  as  to  William  T.  G.  it 
was  voidable.  (Goffey  v.  Greenfield,  62  Gal. 
602.) 

B.  Meeounffng  by. 

03.  When  a  ward  attains  ase  of  majority 
office  of  guardian  comes  to  end,  and  it  is  then 
the  duty  of  the  guardian  to  exhibit  a  final 
account  of  his  guudianship  to  a  court  of  pro- 
bate, make  a  settlement,  and  deliver  all  the 
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property  in  his  hands  to  the  ward.    ^In  le  i 
Allgier,  05  Cal.  228.) 

94.  Tho>  account  of  a  guardian,  in  ex.cep- 
tional  cases,  may  be  verified  by  a  person  other 
than  the  guardian  if  the  guardian  also  swears 
that  he  believes  his  statements  are  true. 
(Racouillat  y.  Requena,  36  Cal.  651.) 

95.  The  probate  court  has  authority  to  set- 
tle the  accounts  of  th^  guardian  of  an  infant 
after  his  letters  are  revoked*  (Qraff  v.  Mes- 
mer,  52  Cal.  636.) 

Cited  54  Cal.  228. 

96.  The  probate  judge  has  exdiudve  juris- 
diction to  determine  the  state  of  accounts  be- 
tween the  guardian  and  ward.  An  action 
against  the  guardian  for  de&iult  will  not  lie 
in  the  district  court  until  after  an  accounting 
and  settlement  in  the  probate  court.  (Allen 
V.  Tiffany,  53  Cal.  16.) 

Cited  66  Cal.  565;  60  Cal.  599. 

97.  Final  account  of  guardian  is  properly 
addressed  to  court  that  has  jurisdiction  of  the 
estate  of  the  ward  when  presented  by  the 
guardian ;  but  where  the  guardian  dies  before 
making  a  settlement,  and  long  after  his 
ward's  majority,  his  executors  have  no  au- 
thority to  present  his  account  to  a  court  of 
probate,  nor  has  such  court  jurisdiction  over 
the  matter;  The  settlement  of  the  account 
can  only  be  had  in  a  court  of  equity  by  a  pro- 
ceeding against  the  executors  ana  other 
necessary  parties.  (In  re  AUgier,  65  Cal.  228.) 
Cited  85  Cal.  444. 

98.  A  complaint  by  a  ward  seeking  an  ac- 
counting in  equity  against  his  former  guard- 
ian, as  to  moneys  received  by  the  latter  from 
the  proceeds  of  sales  of  land  and  cattle  in 
which  the  ward  had  an  interest,  which  inter- 
est was  concealed  from^him  by  the  guardian, 
and  not  included  in  the  final  settlement  of 
his  accounts,  states  but  one  cause  of  action 
for  the  recovery  of  moneys  in  part  held  in 
trust  for  the  plaintiff,  which  constituted  a 
single  fund,  though  derived  from  sales  of  real 
and  personal  property,  and  received  at  differ- 
ent tmies.    (Ilataillaae  v.  Oref&a,  91  Cal.  565.) 

99.  In  a  proceeding  in  the  probate  court  to 
compel  an  accounting  by  a  guardian  who  has 
left  the  state,  so  that  personal  service  on  him 
cannot  be  had,  the  citation  must  be  served  by 
publication  in  the  same  manner  as  a  summons 
in  a  civil  action.  In  the  absence  of  such 
services  neither  the  guardian  nor  his  sureties 
are  bound  by  the  decree  rendered  upon  the 
accounting.  (Spencer  y.  Houghton,  68  Cal. 
82.) 

100.  If  infant  owns  undivided  half  of  tract 
of  land  as  tenant  in  common  with  his  mother, 
and  the  father  and  husband,  as  his  guardian, 
sells  the  whole  tract^  and  receives  in  payment 
of  the  purchase  pnce  a  part  in  money  and 
the  other  part,  by  canceling,  with  the  consent 
of  the  wife,  a  debt  due  from  the  guardian  to 
the  purchaser,  equity  will  compel  the  wife  to 
accept  as  her  portion  of  the  purchaser  price 
the  debt  thus  canceled,  and  will  decree  the 
money  x>^d  to  the  ward,  and  the  ward  has 
no  claim  against  the  purchaser.  (Brenham 
y.  Davidson,  51  Cal.  352.) 

101.  A  guardian  who  has  collected  money 
of  his  waras,  used  it,  and  does  not  account 


for  it  until  forced  to  do  so  by  the  court  many 
years  later,  is  entitled  to  nothine  more  than 
the  strict  letter  of  the  law  allows  him.  (Guar- 
dianship of  Eschrich,  85  Cal.  98.) 

102.  Where  a  guardian  has  received  money 
due  his  wards,  which  he  has  kept  and  used 
for  his  own  purjwses,  and  rendered  no  ac- 
counting  for  many  years,  until  cited  to  appear 
and  account  on  tne  petition  of  his  wards,  he 
is  properly  chargeable  with  interest  upon 
the  money  received  compounded  annually. 
(Guardianship  of  Eschricn,  85  Cal.  98.) 

103.  Where  a  guardian  acts  in  sood  faith, 
and  does  not  make  any  use  or  profit  for  him- 
self of  the  funds,  he  is  chargeable  with  the 
statutory  rate  of  interest  only.  (Guardian- 
ship of  Cardwell,  55  Cal.  137.) 

104.  Settlement  of  final  account  can  wiiy 
include  transactions  during  minority  of  the 
ward.    (In  re  Allgier,  66  Cal.  228. ) 

IQb,  The  settlement  of  a  guardian's  annual 
account  is  only  prima  fade  evidence  of  its  cor- 
rectness. Section  1738  of  the  Code  of  Civil 
Procedure,  as  to  the  conclusiveness  of  admin- 
istrators' accounts,  is  not  made  applicable  to 
ffuardians'  accounts  by  section  1789  of  the 
Code  of  Civil  Procedure.  (Guardianship  of 
Cardwell,  55  Cal.  137.) 

106.  The  settlement  and  allowance  of  the 
final  account  of  a  guardian  was  a  matter 
vested  exclusively,  by  the  constitution  and 
laws,  in  the  probate  court ;  and  its  judgment 
in  such  case  cannot  be  successfully  resisted 
until  reversed  or  modified  by  some  proceed- 
ings directly  impeaching  it ;  and  it  is  condu- 
sive  not  only  against  the  guardian  himself, 
but  also  against  his  sureties.  (Brodrib  v. 
Brodrib,  56  Cal.  563.) 

107.  Although  as  a  general  rule  the  probate 
court  has  exclusive  jurisdiction  to  compel  a 
guardian,  executor,  or  administrator  to  ac- 
count, and  its  decree  settling  the  accounts  of 
a  guardian  and  discharging  him  from  his  trust 
is  final  and  condusive,  yet  this  rule  has  no 
application  where  the  guardian  intentionally 
and  fraudulently  concealed  property  from  the 
court  and  from  his  ward,  to  which  the  waid 
was  entitled,  and  the  settlement  of  his  ac- 
counts cannot  shield  the  guardian  from  being 
afterwards  called  upon  in  a  court  of  equxtj 
to  account  for  the  property  so  concealed. 
(Lataillade  v.  Orefla,  91  Cal.  565.) 

108.  In  an  action  by  a  ward  against  a  guard- 
ian and  his  sureties  for  the  balance  found 
due  upon  a  final  settlement  of  his  account  in 
the  probate  court,  the  defendants,  bv  way  of 
defense  and  cross-complaint,  pleadea  that  at 
the  time  the  guardian  (defendant)  presented 
his  final  account,  he  was  incompetent  to  make 
an  account  or  to  transact  any  business,  and 
that  the  account  was  **  false  and  untrue  in 
many  particulars. "  Held,  that  conceding  the 
right  of  the  defendants  to  maintain  an  equi- 
table cross-action  in  this  action  at  law — to  sur- 
charge and  falsify  his  accounts— the  cross- 
complaint  was  de^tive  in  not  pointing  out 
the  specific  mistakes  or  errors  in  the  account 
of  which  they  complained ;  and  also  in  not 
offering  to  pay  what  was  correct.  (Brodrib  y« 
Brodrib,  56  Cal.  563.) 

Cited  87  Cal.  268. 
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Claim  of  ward  agunst  executor  of  guardian 
must  be  preeenteal  See  Sitatea  of  Deoeaoed 
Peraoufl,  74. 

9.  Dhelmrg^  o^  tl^mowai  of. 

lOO.  The  probate  court  may  make  a  final 
decree  diecfiarstn^  a  guardian  and  his  aure- 
tiea  from  all  liaoilities  already  incurred,  or  to 
be  thereafter  incurred,  except  aa  to  liability 
to  tiioae  persons  laboring  under  some  legal 
disability.  The  rights  of  such  persons  are 
preserved  until  two  years  after  their  disabil- 
ity ceases,  whether  so  expressed  in  the  de- 
cree or  not.  (Bacouillat  t.  Bequena,  86  Cal. 
651.) 

110.  Guardians  of  all  kinds  are  trustees, 
and  for  that  reason  were  subject  to  the  super- 
Tision  and  amenable  to  the  orders  of  the  court 
of  chancery.    (Lord  y.  Hough,  37  Cal.  657.) 

111.  like  an  other  guardians  the  testa- 
mentary guardian  was  subject  to  the  super- 
Tiaion  of  the  court  of  chancery,  and  could  be 
removed  for  cause.  (Lord  y.  Hough,  87  Cal. 
657.) 

112.  The  power  of  the  court  of  chancery 
over  guardians  is  no  greater  than  it  is  oyer 
other  trustees,  and  it  cannot  therefore  remoye 
a  guardian  except  for  good  cause  shown  or 
apprehended.     (Lord  y.  Hough,  37  Cal.  657.) 

113.  A  father  who,  as  guardian  of  his  minor 
children,  is  in  receipt  of  an  annual  income  of 
two  thousand  dollars  from  their  property,  and 
who  refuses  throi:^h  a  period  of  several  years 
to  provide  for  their  support  and  education,  is 
not  a  suitable  x>erson  to  have  the  management 
of  their  estate,  and  should  be  removed  from 
his  guardianship.  (Guardianship  of  Swift,  47 
Cal.  629.) 

114.  An  order  revoking  letters  of  guardian- 
ship of  the  estate  of  a  ward  is  erroneous  when 
the  petition  for  revocation  only  charges 
derehction  of  duty  as  to  the  care  of  the  per- 
son of  the  ward,  and  contains  no  averment  of 
mismanagement  of  the  estate.  (Estate  and 
Guardianship  of  Bose,  66  Cal.  240.) 

Jurisdiction  to  appoint  guardian  on  change 
of  residence  and  vacancy  in.    See  ante,  10. 

Order  substituting  another  guardian,  notice 
of  appeal  from,  on  whom  to  be  served.  See 
App^s,  580. 

Power  to  discharge  g^rdian  at  chambers. 
See  Pleading  and  Practice,  675,  et  seq. 

Bemoving  ward  under  judgment  against 
guardian.    See  Ejectment,  571. 

Order  removing,  admissibility  of,  presump- 
tion aa  to.    See  Appeals,  2787. 

Presumption  in  favor  of  removal  of  guard- 
ian.   See  Appeals,  XI,  24,  j. 

TL  AttalBment  of  Ward  to  Majority,  and 

Bights  on. 

115.  Where  joint  lease  is  executed  by  de- 
ceased lessor  as  guardian,  the  ward,  after  at- 
taining majority,  may  be  joined  as  plaintiff 
with  we  surviving  lessor  in  an  action  to  en- 
force a  covenant  made  for  his  benefit.  (Salis- 
bury v.  Shirley,  66  Cal.  223.) 

Attainment  to  majority,  effect  of  and  duty 
of  guardian.    See  ante,  93. 

Action  to  set  aside  guardian's  sale.  See 
ante,  Y,  6,  c,  Q. 


TH*  Foreign  Gnardinni. 

116.  A  guardian  of  a  minor  appointed  in 
another  state  cannot,  by  virtue  of  such  ap- 
pointment, convey  the  real  estate  of  the  ward 
situated  in  this  state.  (McNeil  y*  iirst  Con- 
gregational Society,  66  Cal.  105.) 
iMstinguished  68  Cal.  97. 

117.  The  consent  of  a  guardian  appointed  in 
and  resident  of  another  state  to  a  probate 
sale  of  real  estate  belonging  to  his  waids, 
situated  in  this  state,  confers  no  jurisdiction 
on  the  court  to  make  the  order  of  sale.  (Wil- 
son y.  Hastings,  66  Cal.  243.) 

eUBSTS. 

See  Inns. 

QUHPOWDBB. 

See  Explosives,  11« 

QUTTEBS. 

See  cposa  references  under  Sewers. 

HABEAS  C0BP17B. 
!•  Fewer  to  Issne;  Belease  ^  Federal 

Prisoner  by  State  Conrt. 
n.  Fartlenlar  Cases  in  WUeh  Writ  Issned 
•r  Befnsed* 

1.  Function  of  Uto  Inquire  vnio  Exce$t 

of  JurudieUon* 

2.  One  BeatUarly  in  Cuetody  Cannoi  be 

Diichargea  on. 

5.  Impriionmentt   DetenHoUf   or  Com' 

mitment    WithotU     Authority    or 
ProbaJble  Cauee. 
4.  Detention  Under  Irregular  Complaint^ 
Commitment,  or  Bench  Warrant. 

6.  ComplairU  or  Indictment  not  Charging 

Onenee;  Conviction  for  Act  not  a 

Crime. 
6.  Civil  Arreet  on  Ineti^ffteient  Affidavit; 

Puniihment    Under    Void     Ordt- 

nanee. 
7«  Unreasonable  Detention  of  Witness; 

Irregularity  on  Affirmance  or  Rc' 

versed  of  Conviction, 
8.  Questionsof  Mere  Error  or  Irregular- 
ities at  Trial  Remediable  by  AppetU, 

not  Ground  of, 

UL  Pnietiee  in  Belatlon  te« 

1.  Petition. 

2.  Issuing  to  Run  Out  of  County. 

8.  Power  to  Hear;  Authority  of  Judge 
Before  Whom  RetumabU. 

4.  Retrying   Issues;    What  Considered 

or  Determined  on;  Effect  of  Judg- 
ment of  Lower  Court. 

5.  Practice  on  the  Hearina. 

6.  Judgment  on,  Conclusiveness  of;  Re- 

hearing. 

To  procure  bail.    See  BaU,  VI. 

To  discharge  minor  from  reformatory.  See 
Criminal  Law,  1082,  et  seq. 

Discharge  of  witness  refusing  to  testify  be- 
fore grand  jury.    See  Jury  and  Jurors,  370. 

Contempt,  imprisonment  for,  in  not  paying 
alimony.    See  Marriage  and  Divorce,  lu,  6,  h. 

Contempt,  review  of  judgment  in.  See 
Contempt,  V,  6,  b. 
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Trial  lor  murder  of  one  under  oonyiction 
lor  lelony,  r^eaae  becauae  of.  See  Oiriminal 
Law,  444. 

Judgment  void  in  part,  release  in  case  ol. 
Bee  Judgments,  565. 

!•  Fewer  to  Issue;    Belease  of  Federal 
Frisoner  by  State  Cemrt. 

1.  Although  the  supreme  court  may  issue 
the  writ  of  habeas  corpus,  its  allowance  in 
term  time  is  not  obligatory,  but  rests  in  the 
sound  legal  discretion  of  the  court.  To  allow 
it  may  be  obligatory  upon  the  judges  in  their 
individuai  capacity.  (£x  parte  Ellis,  11  Oal. 
222  ) 

Cited  10  Nev.  214. 

2.  The  courts  or  judges  of  the  state  have  no 
authority  to  release  a  prisoner  upon  a  habeas 
corpus  when  the  prisoner  is  in  the  custody  of 
the  authorities  of  the  United  States,  pursuant 
to  a  iudgment  of  conviction  by  a  federal  tri- 
bunal of  exclusive  jurisdiction  in  the  case. 
(£z  parte  Le  Bur,  49  Cal.  169.) 

8.  A  person  who  has  been  convicted  of  a 
crime  against  the  United  States  bv  a  federal 
court,  and  confined  in  the  prison  of  the  state 
with  the  consent  ol  the  state,  is  deemed  to  be 
in  the  custody  of  the  federal  authorities. 
(Ex  parte  Le  Bur,  49  Cal.  159.) 

Supreme  court,  power  of  to  issue  writs  of. 
See  Appeals,  I,  2. 

Release  of  federal  prisoner  by  state  court. 
See  Prisons,  5« 

n.  Fartteolar  Cases  In  Wkleh  Writ  Issmed 

•r  Befased. 

/.  Fuiietion  of   /s  to  Inquiro  into    fjrcsts    of 

Juriodiction. 

4.  The  functions  of  the  writ,  where  the 
party  apuealing  to  its  aid  is  in  custodjr  under 
process,  aoes  not  extend  beyond  an  inquiry 
into  the  jurisdiction  of  the  court  bv  which  it 
was  issued,  and  the  validity  of  the  process 
upon  its  face.  (Ex  parte  McCulIough,  35  Cal. 
97,  cited  65  Cal.' 196,.  9  Nev.  76,  16  Or.  57; 
Ex  parte  Oohn,  66  Cal.  193,  cited  72  Cal.  64; 
Ex  parte  Stemes,  77  Cal.  166.) 

6.  Only  inquiry  admissible  upon  habeas 
corpus  relates  to  the  jurisdiction  of  the  court 
over  the  person  and  the  subject  matter.  (£bc 
parte  Ah  Men,  77  Cal.  198.) 

6.  Judgment  of  court  having  jurisdiction 
cannot  be  collaterally  attacked  m  a  proceed- 
ing by  habeas  corpus,  even  though  the  court 
acted  erroneously.  (Ex  parte  Henshaw,  73 
Cal.  486.) 

Cited  76  Cal.  447. 

2.  Ono    RogulaHf  in    Cuotodf  Cannot  bo  Dio- 

ehargod  on, 

7.  Habeas  corpus  will  not  lie  where  from 
the  return  to  the  writ  it  appears  that  the  peti- 
tioner is  regularly  in  custoay  under  a  commit- 
ment duly  issued  by  the  police  judge,  and  no 
good  reason  is  shown  for  his  discharge.  (Ex 
parte  Ho  Quan,  69  Cal.  404 ;  Ex  parte  Ah  Sing, 
69  Cal.  404 ;  Ex  parte  Lee  Bang,  69  Cal.  405.) 

Reasonableness  of  penalty  cannot  be  deter- 
mined on.    See  Ordinances,  64. 

Release  of  prisoner  for  want  of  speedy  trial. 
See  Criminal  Law,  441. 


Sufficiency  of  cause  lor  detention  of  prisoner 
not  examined*    See  Criminal  Law,  7& 

3,  impHoonmont  IMonthn,  or  Commftmont  With- 

out  Authority  or  Probabio  Coooo. 

8.  Habeas  corpus  is  proper  remedy  for 
every  unlawful  imprisonment,  both  in  civil 
and  criminal  cases.    (£z  parte  McCulloagh, 

85  CaL  97.) 

Cited  41  Cal.  220;  44  Cal.  85;  51  C^  376;  83 
Cal.  465;  1  Utah,  194. 

9.  Question  of  authority  of  court  that  ad- 
judges person  guilty  of  a  criminal  offense  is 
one  which  is  uways  within  the  limits  pre- 
scribed to  the  judicial  inquiries  of  a  court  uh 
suing  a  writ  of  habeas  corpus*  (Ex  parte 
HolUs,  59  Cal.  406.) 

Cited  77  Cal.  200. 

10.  If  court  below  had  no  jurisdiction  of  the 
offense  charged,  the  judgment  is  void,  and  the 

£risoner  should  be  dischaiiged.    (Ex  parte 
[irande,  73  Cal.  365.) 

n.  Where  five  females  are  brought  before 
the  court  on  return  to  a  writ  of  habeas  corpus, 
and  the  person  in  whose  custody  they  are 
neither  shows  nor  claims  any  le^  right  to 
detain  them,  they  will  be  disdiarged.  (Ex 
parte  The  Queen  of  the  Bay,  1  Cal.  167.) 

12.  Where  the  petitioner  upon  a  writ  of 
habeas  corpus  seexs  to  be  disdharged  or  ad- 
mitted to  bail,  on  the  ground  that  the  com- 
mitment was  without  probable  cause,  and  it 
appears  from  the  evidence  in  the  transcript  of 
testimony  siven  upon  the  examination,  and 
filed  with  the  clerk  and  presented  in  the  su- 
preme court,  that  there  was  probable  ground 
to  believe  the  defendant  guilty  of  an  offense 
punishable  with  death,  the  petitioner  will  be 
remanded.    (Ex  parte  Walpole,  85  Cal.  362.) 

13.  Where  there  is  some  evidence  other 
than  the  extrajudicial  admissions  of  the  jMurty 
charged  with  crime,  tending  to  show  that  an 
offense  has  been  committed,  the  party  chaised 
will  not  be  released  on  habeas  corpus  before 
trial,  on  the  ground  of  a  want  of  reasonable  or 
probiftble  cause  for  the  commitment.  (Ex  parte 
Becker,  86  Cal.  402.) 

14.  When  the  facts  proved  are  sufficient  to 
show  prima  facie  that  the  defendant  is  guilty 
of  a  criminal  offense,  and  that  he  was  held  to 
answer  in  the  county  in  which  such  offense 
was  presumably  committed,  he  cannot  be  dis- 
charged upon  nabeas  corpus,  on  the  ground 
that  he  was  committed  without  reasonable  or 
probable  cause  in  the  absence  of  explanatory 
evidence,  or  proof  that  the  offense  was  not 
committed  in  such  county.  (Ex  parte  Palmer, 

86  Cal.  631.) 

15.  It  is  only  when  the  testimony  of  the 
material  witnesses  for  the  |>eople,  ULken  before 
a  committing  ma^strate,  is  clearly  shown  to 
be  false  that  a  prisoner  should  be  discharged 
on  habeas  corpus,  with  or  without  bail.  (Mat- 
ter of  Troia,  64  Cal.  162.) 

Cited  92  Cal.  189, 192. 

Prisoner  detained  without  jurisdiction  dis- 
charged.   See  Criminal  Law,  14. 

4,  Dotontion  Undor  Irrogular  Complaint,  Commit' 

mont,  or  Boncti  Warrant. 

16.  Imprisonment  is  not  unlawful  merely 
because  the  process  or  order  under  which  the 
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puiy  is  held  has  been  irreg^alarly  issued,  or  ia 
erroneoua  so  as  to  warrant  issuance  of  writ  of 
habeas  corpus.  (Ex  parte  McCullough,  35 
Cal.  97.) 

Cited  41  Oal.  220;  44  OaL  85;  51  Oal.  876;  82 
CaL  455;  1  Utah,  IM. 

17.  SufBdency  of  complaint  cannot  in  gen- 
end  be  inquired  into  on  habeas  corpus.  (Ex 
parte  McNulty,  77  Cal.  164.) 

18.  If  order  of  commitment  be  sufficient  in 
substance  it  will  be  held  good  on  habeas  cor^ 
pus,  although  it  contain  more  than  is  neces- 
sary to  be  stated  therein.  The  unnecessary 
matter  will  be  regarded  as  surplusage.  (Peo- 
ple Y.  Smith,  1  Oal.  9.) 

19.  The  petitioner,  who  had  surrendered 
himself  into  the  custody  of  the  sheriff  on  a 
chares  of  murder,  and  had  been  admitted  to 
bail  Dy  the  county  judge,  was  thereafter 
indictecL  for  murder  by  the  (^nd  jury  of  the 
proper  oountv;  whereupon  he  was  again 
arrested  and  held  in  custody  b]^  the  sheriff, 
under  a  bench  warrant  thereior,  issued  bv  the 
county  court.  Held,  that  the  court  did.  not 
exoeea  its  jurisdiction  in  issuing  the  bench 
warrant,  and  that  the  detention  of  the  peti- 
tioner under  it  was  lawfuL  (Ex  parte  Cock, 
85  OaL  107.) 

Conviction  without  preliminary  examina- 
tion.   See  Criminal  Law.  92. 
Complaint  not  charging  offense.    See  post, 

S,  complaint  w  tndfetment  not  Chaining  Of' 
fmiBB;  Conviction  for  Act  not  Crime. 

20.  In  gjeneral,  the  sufficiency  of  a  com- 
plaint or  indictment,  or  of  the  evidence  to 
support  it,  cannot  be  inquired  into  on  habeas 
eorpas;  but  when  the  facts  charged  and 
proved  do  not  constitute  a  public  offense,  the 
defendant  will  be  discharged  on  habeas  cor- 
pus.    (Ex  parte  McNuIty,  77  Cal.  164.) 

21.  Where,  upon  application  for  discharge 
by  habeas  corpus  it  appears  that  the  prisoner, 
by  virtoe  of  a  commitment  in  due  form,  is 
detained  to  answer  an  indictment  pending  in 
a  criminal  court,  the  court  or  judge  hearing 
the  application  may  proceed  to  inquire 
whether  the  indictment  charges  any  offense 
known  to  the  law :  and  upon  determining  that 
it  does  not,  may  discharge  the  prisoner.'  (In 
Matter  of  Corryell,  22  Cal.  178.) 

Cited  73  Oal.  122,  509. 

22.  The  statement  in  an  indictment  of  some 
offense  known  to  the  law  is  essential  to  the 
jurisdiction  of  the  court,  and  is,  thereiore, 
under  well-eettled  rules  a  fact  which  may  be 
inquired  into  upon  habeas  corpus.  (Matter 
<rf  CorryeU,  22  CJal.  178.) 

Cited  65  Oal.  229;  8  Col.  591. 

Erroneous  allegation  in  indictment  not 
ground  <^  release  on.  See  Criminal  Law, 
2480. 

Erroneoua  decision  on  motion  to  set  aside 
indictment,  discharge  on.    See  Criminal  Law, 


28.  Where  it  affirmatively  api>ear8  from  the 
record  of  the  prooeedinss  of  an  inferior  court 
that  a  person  was  tried  and  sentenced  to  be 
ponished  for  an  act  which  is  not  a  crime  the 
pidgmfint  is  absolutely  void,  and  a  person  in 


custody  under  such  a  judgment  will  be  dis- 
charged on  habeas  corpus.  (Ex  parte  Kearny, 
55  Cal.  212.) 

Cited  59  Cal.  407;  78  Cal.  122,  871,  508;  77 
Cal.  166,  201 ;  96  Cal.  864. 

24.  If  it  affirmatively  appears  by  the  record 
that  the  prisoner  was  tried  and  sentenced  for 
the  commission  of  an  act  which,  under  the 
law,  constitutes  no  crime,  the  judgment  is 
void,  and  the  prisoner  should  be  discharged. 
(Ex  parte  Mirande,  78  Cal.  365.) 

25.  Where  a  partv  was  charged  with  keep- 
ing o^en  a  bar  for  the  sale  of  liquors  on  Sun- 
day, m  violation  of  the  act  of  1861,  and  was 
convicted  and  committed  to  custody,  and 
applied  to  the  supreme  court  for  a  writ  of 
habeas  corpus,  claiming  his  discharge  on  the 
ground  that  he  kept  the  bar  as  part  of  the 
business  of  a  hotel,  and  therefore  had  not 
violated  the  law,  held,  that  petitioner  can- 
not avail  himself  of  this  defense,  on  this  appli- 
cation, but  must  adopt  some  other  mode,  the 
complaint  against  him  not  showing  that  the 
bar  was  kept  as  part  of  the  hotelbusiness. 
(Ex  parte  Bird,  19  Cal.  180.) 

6,  Civil  Arroot  on  inoufHeiont  Ailidavrt;  Punfoh' 
mont  Undor;  Void  Ordinance. 

26.  A  defendant  in  a  civil  action  held  in 
custody  under  an  order  of  arrest,  based  upon 
an  insufficient  affidavit,  will  be  discharged 
upon  habeas  corpus,  (in  re  Vinich,  86  Cal. 
70.) 

27.  A  person  subjected  to  punishment  for 
violation  of  an  unconstitutional  municipal 
ordinance  will  be  released  upon  writ  of  habeas 
corpus.    (Ex  parte  Eeeney,  84  Cal.  804.) 

Violation  of  ordinance,  discharge  because 
of  improper  publication.    See  Ordinances,  34. 

Invalid  orainance,  not  ground  of  discharge 
where  court  has  jurisdiction.  See  Ordinances, 
185. 


7.  UnroQOonahIo  Dotontion  of   Witnooo:  Irrogu- 
larity  on  AfSrmanco  or  Heworoal  of  Conviction. 

28.  A  person  who  has  been  detained  as  a* 
witness  for  ninety  days,  and  after  several  con- 
tinuances of  the  case  not  satisfactorily  ac- 
counted for,  is  entitled  to  his  discharge  on 
habeas  corpus.  (Ex  parte  Dressier,  67  CaL 
267.) 

29.  When  judgment  (rf  county  court  for 
felony  is  reversed  by  supreme  court,  after  the 
prisoner  has  been  sent  to  the  state  prison  in 
pursuance  of  his  sentence,  the  refusal  of  the 
county  court  to  order  the  prisoner  to  be 
brought  back  to  the  county  for  a  new  trial  is 
no  ground  for  his  discharge  from  custody  on 
haMas  corpus.  (Ex  parte  Bowen,  46  Oal. 
112.) 

SO.  An  appeal  was  pending  in  the  county 
court  of  San  Francisco  on  the  first  day  of  Jan- 
uary, 1880,  frem  a  judgment  of  conviction  in 
the  city  criminal  court;  and  the  judgment 
was  afterward  affirmed  by  the  superior  court, 
and  the  defendant  arrested  upon  a  bench  war- 
rant from  that  court.  Upon  an  application 
for  release  uoon  a  writ  of  habeas  corpus, 
held,  that  unoler  section  3  of  article  XX  fl  ox 
the  constitution  the  court  had  the  power  to 
issue  the  writ.  (Ex  parte  Toland,  54  CaL 
844.) 
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8.  Qu09ttoiM  of  More  Error  or  irrogu/arftho  of 
Trial  Romodial  6/  Appouf  not  Ground  of, 

81.  Questions  of  mere  error  cannot  be  in- 
quired into  upon  habeas  corpus*  £z  parte 
Max.  44  Cal.  5790 

Cited  55  Oal.  197;  72  Cal.  54;  75  Cal.  228. 

82.  A  writ  of  habeas  corpus  cannot  be  made 
the  vehicle  of  determining  mere  errors  where 
a  conviction  has  been  htul  and  the  commit- 
ment is  in  due  form*  (£x  parte  Mirande,  78 
Cal.  365.) 

88.  Where  a  party  is  held  in  custody  under 
an  order  which  is  regular  upon  its  face  and 
which  the  court  had  power  to  make,  he  can- 
not be  discharged  upon  habeas  corpus  because 
of  error  in  granting  the  order.  His  remedy  is 
by  appeal.    (Ex  parte  Hartman,  44  CaL  32.) 

34.  The  questions,  whether  an  order  hold- 
ing an  accused  person  to  answer  on  a  criminal 
charge  is  erroneous,  or  was  irregularly  entered, 
cannot  be  considered  on  an  application  for  the 
discharge  of  the  accused  on  habeas  corpus. 
(£x  parte  Granice,  51  CaL  375.) 
Cited  9  Mont.  889. 

85.  Error  in  ruling  of  committing  magis- 
trate, which  is  subj^  to  review  in  the  su- 
perior court,  upon  motion  to  set  aside  an 
mformation  filed  after  the  commitment,  and 
then  upon  appeal,  is  not  ground  for  discharg- 
ing a  prisoner  upon  habeu  corpus.  (Ex  parte 
mipole,  85  Cal.  862.) 

86.  A  ^art^  convicted  of  an  offense  bva 
court  havms  jurisdiction  of  his  person,  ana  of 
the  offense  vx  which  he  was  tried,  cannot  be 
discharged  on  habeas  corpus  because  of  errors 
of  law  committed  by  the  trial  court.  (Ex  parte 
Lehmkuhl,  72  Cal.  53.) 

Cited  10  Mont.  124. 

87.  A  prisoner  will  not  be  discharged  uj)on 
habeas  corpus  because  a  jury  trial  was  denied 
in  the  justice's  court  in  which  he  was  con- 
victed of  a  misdemeanor.  When  the  offense 
charged  is  not  a  felony  a  yary  mav  be  waived, 
and,  even  if  erroneously  denied,  the  error  can- 
not be  reached  by  habeas  corpus,  there  being 
a  valid  commitment  by  a  court  having  juris- 
diction of  the  subject  matter  and  of  the  party. 
(Ex  parte  Miller,  82  Cal.  454.) 

Cited  82  Cal.  615. 

38.  A  prisoner,  committed  on  final  process, 
will  not  be  dischaiged  on  habeas  corpus  by 
reason  of  defects  in  the  judsment,  unless  the 
judgment  is  absolutely  void.  Mere  errors, 
however  fiasrant,  which  only  render  a  judg- 
ment voidable,  cannot  be  inquired  into  under 
this  writ.  (Ex  parte  Gibson,  31  Cal.  619.) 
Cited  35  QoX.  101 ;  9  Mont.  389. 

89.  Any  errorcommitted  by  court,  insetting 
aside  or  modifying  erroneous  order  in  a  crim- 
inal case,  may  be  reviewed  in  a  proper  case 
upon  appeal,  but  cannot  be  questioned  upon 
habeas  corpus.  (Ex  parte  Hartman,  44  Cal. 
32.) 

Cited  55  Cal.  197. 

40.  A  prisoner  confined  on  a  criminal 
charge  is  not  entitled  to  his  discharge  on  ha- 
beas corpus  because  a  jury  impaneled  to  try 
him  was  discharged  by  the  court,  without  his 
consent,  byreason  of  its  inability  to  agree  on  a 
verdict.  (Ex  parte  McLaughlin,  41  Gal.  211.) 
Cited  44  CaL  ^. 


41.  The  entry  made  in  the  minutes  in  crind- 
nal  cases  is  part  of  the  record,  and  errors  or 
(Mnissions  in  the  record  in  that  respect  can  be 
examined  only  on  appeal,  and  will  not  be  re- 
viewed on  habeas  corpus.  (Ex  parte  Murray, 
43  CaL  455.) 
Cited  68  CaL  492. 


42.  If,  on  an  indictment  for  assault  with 
intent  to  commit  murder,  the  jury  finds  the 
defendant  guilty  of  an  "  assault  to  do  great 
bodily  injury,"  and  the  verdict  is  received 
and  recoraed  by  the  clerk,  and  the  jury,  un- 
der instructions  from  the  court,  tiien  retire 
and  find  the  defendant  p^uilty  of  an  assault 
with  a  deadly  weapon,  with  an  intent  to  in- 
flict bodily  injury,  without  considerable  prov- 
ocation, and  the  last  verdict  is  received  and 
recorded,  and  the  prisoner  is  adjudged  guilty 
of  a  felony  and  sentenced  to  the  state  prison, 
it  is  mere  error,  whioh  must  be  corrected  by 
appeal,  and  does  not  render  the  judgment 
void  so  as  to  wairant  the  dischaige  of  the 
prisoner  on  habeas  corpus.  (Ex  parte  Max, 
44  Cal.  579.) 

Proceeding^of  legal  trial  cannot  be  reviewed. 
See  post,  51. 

m.  Praettee  1h  BelatlMi  U. 

1m  PotiHon, 

48.  When  the  ground  of  the  petition  is  that 
the  prisoner  has  been  committed  without 
probable  cause,  it  must  set  out  the  evidence 
taken  on  the  examination  in  such  form  that 
perjury  may  be  assisned  upon  false  allegations, 
ana  it  is  insufficient  to  aver  generally  that  no 
evidence  was  taken  showing  or  tending  to 
show  the  petitioner's  guilt.  (Ex  parte  Wsl- 
pole,  84  Cal.  584.) 

44.  One  who  applies  upon  habeas  coipus  to 
be  admitted  to  bail  penaing  an  appeal,  after 
conviction  for  the  crime  of  manslaughter,  mast 
state  in  his  petition  facts  upon  which  the 
court  can  exercise  an  intelligent  discretion  in 
determining  the  Question ;  sach  as  that  in- 
justice has  been  done  him  during  the  trial, 
and  that  the  appeal  has  been  taken  in  good 
faith,  and  others  of  a  like  nature.  (Bx  psrte 
You,  41  CaL  29.) 

Cited  48  Cal.  5. 

45.  Petition  for  habeas  corpus  must  be  veri- 
fied, and  must  allege  facts  showing  an  illegal 
imprisonment,  as  contradistinguished  from  a 
mere  statement  of  a  conclusion  Irom  the  fieusls. 
(Ex  parte  Walpole,  84  Cal.  584.) 

Cited  88  Cal.  318. 

2,  loouing  to  Run  Out  of  County, 

46.  Writ  of  habeas  corpus  should  not  issue 
to  run  out  of  county,  unless  for  good  cause 
shown — as  Uie  absence,  disability,  or  refusa'. 
to  act  of  the  locid  judge,  or  other  reason  show- 
inff  that  the  object  and  reason  of  the  law  r^ 
quires  its  issuance.  (Ex  parte  Ellis,  11  Cal. 
222. 

47.  If  the  local  judoe  refuses  to  act,  then 
resort  may  be  had  to  officers  out  d  the  county. 
(Ex  parte  Ellis,  11  Cal.  222.) 

48.  The  legislature  can  never  have  intended 
that  a  party  imprisoned  under  sentence  of 
conviction  for  a  misdemeanor  should  have  the 
privilege  of  selectin^j  from  the  judiciary  of 
the  whole  state  the  mdividual  to  whom  be 
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prefers  to  mftke  his  application,  however  dis- 
tant from  the  place  of  his  detention,  and  com- 
pel the  officer  naving  him  in  charge  to  convey 
him,  at  the  expense  of  the  county.  (Ex  parte 
Ellis,  11  Oal,  222.) 

S.  Hfffr  to  Hoar;  Muthority  of  Judgo  Boforo 

Whom  Roturnablo, 

49.  Bjr  the  act  of  April  20, 1852,  the  power 
of  heanng  and  determining  writs  of  habeas 
Gorpos  is  vested  in  the  judge  of  every  court  of 
record  in  the  state.  The  final  deterndnation 
is  not  that  of  a  court,  but  the  simple  order  of 
a  judge,  and  is  not  appealable  from  or  sub- 
ject to  review.  (Ex  parte  PerkinSi  2  Oal. 
424.) 

Cited  28  Oal.  257. 

50.  If  writ  is  issued  bv  supreme  court,  re- 
turnable before  judge  of  district  court,  the 
measure  of  authority  of  the  judge  is  the  same 
as  would  have  been  that  of  tne  supreme  court 
if  the  writ  had  been  made  returnable  before 
the  latter  tribunal.  (People  exVel.  Wright  v. 
Booker,  61  Oal.  817.) 

#.  Motiying  iootfoo;  What  Conoidorod  or  Dotor^ 
minod  on;  Effoct  of  Jydgmont  of  Lomor 
Court 

61.  Writ  of  habeas  corpus  was  not  framed 
to  retry  issues  of  fact,  or  to  review  the  pro- 
ceedings of  a  legal  trial.  (Ex  parte  Cottrell, 
59  Gal.  420,  cited  96  Oal.  364 ;  Ex  parte  Bu^l, 
19  CaL  190,  cited  59  Oal.  422,  72  Gal.  64;  Ex 
parte  Noble,  96  Oal.  862.) 

62.  Upon  return  to  writ  it  is  proper  for 
eoort  to  look  into  depositions  taken  before 
the  oommittine  magistrate,  in  order  to  ascer- 
tain whether  tnere  is  probable  cause  to  sup- 
pose that  a  felonv  has  been  committed  by  the 
prifloner,  (People  v.  Smith,  1  Oal.  9.) 
ated  69  Oal.  422. 

53.  Neither  a  court  nor  judge  will,  on  habeas 
corpoa,  investigate  or  aecide  the  question 
whether  a  jury  impaneled  to  try  the  prisoner 
was  properly  or  legally  discharged  by  the 
court,  because  of  its  inability  to  agree  on  a 
veidict.    (Ex  parte  McLaughfin,  41  Oal.  211.) 

64.  Sufficiency  of  complaint  to  state  cause 
of  action  so  as  to  sustain  a  conviction  for 
the  crime  of  conspiracy  will  not  be  con- 
sidered upon  habeas  corpus,  if  the  complaint 
is  not  made  a  part  of  the  petition  or  referred 
to  in  the  return  or  made  in  any  manner  a  part 
of  the  record.  (Ex  parte  Rosenheim,  88  Oal. 
888.) 

65.  It  is  the  duty  of  the  court  g;ranting  a 
writ  of  habeas  corpus  to  one  committed  on  a 
criminal  charge  to  inquire  into  the  question 
of  reasonable  or  probable  cause,  notwithstand- 
ing the  filinff  of  an  information  against  him. 
Such  a  case  is  materiallv  different  from  one  in 
which  an  indictment  has  been  found  by  a 
grand  jury,  which  acts  as  a  judicial  body. 
The  district  attorney,  in  filing  an  information, 
acts  as  a  mere  ministerial  officer,  and  has  no 
judicial  power  to  inquire  into  the  question  of 
probable  cause.  It  is  his  dutv  to  file  an  in- 
formation for  the  offense  indicated  by  the 
oommittinff  magistrate  within  the  time  lim- 
ited after  the  commitment;  and  the  issuance 
of  a  writ  of  habeas  corpus  neither  stavs  nor 
CTtiypiU  the  time  for  performance  et  that 


duty,  nor  does  its  perf ormanoe  interfere  with 
the  jurisdiction  or  powers  of  the  court  under 
the  writ.    (Ex  pu^  Stemes,  82  Oal.  245.) 
ated  91  Oal.  mT 

56.  Upon  an  application  for  a  release  on 
habeas  corpus  of  one  convicted  of  the  crime  of 
petit  larceny  in  the  police  court  of  Los  An- 
geles it  is  unnecessary  to  determine  the  pre- 
cise time  when  that  city  passed  into  the  class 
of  cities  entitled  to  poUce  courts,  where  it  is 
apparent  that  it  certainly  changed  long  prior 
to  the  arrest,  conviction,  and  commitment  of 
the  petitioner.  (Ex  parte  Halsted,  89  Oal.  471.) 

Inquiring  into  arrest  on.  See  Extradition, 
19,  et  seq. 

57.  Fact  that  persons  imprisoned  in  city 
jail  may  be  required  to  labor,  which  may 
impose  a  hardship  different  from  that  suffered 
by  persons  outside  of  sudi  cities,  cannot  be 
considered  upon  habeas  corpus.  (Ex  parte 
Halsted,  89  (JaL  471.) 

58.  An  attack  upon  the  judgment  is  subject 
to  the  rules  applicable  to  collateral  assault 
upon  judgments  in  other  cases.  (Ex  parte 
Stemes,  77  Oal.  166.) 

59.  Upon  habeas  corpus,  if  the  court  whose 
judgment  is  assailed  oe  one  of  competent 
jurisdiction  to  render  a  final  judgment  of  the 
character  appearing,  the  court  will  only  in- 
quire if  the  judgment,  as  rendered,  be  upon 
its  face  certain  and  dennite  in  terms,  so  that 
it  majr  be  known  what  punishment  the  pris- 
oner is  to  suffer.  (Ex  parte  Murray,  43  Oal. 
455.) 

Oited  9  Nev.  75. 

60.  A  person  convicted  of  vagrancy  by  a 
judgment  valid  ui>on  its  face,  but  which  does 
not  show  upon  which  clause  of  section  647  of 
the  Penal  Code  the  conviction  was  had,  will 
not  be  presumed,  on  an  application  to  be  dis- 
charged on  habeas  corpus,  to  have  been  con- 
victed under  the  first  clause  of  that  section ; 
and  if  the  complaint  upon  which  the  judg- 
ment was  rendered  is  not  in  the  reoora  the 
court  will  not  pass  upon  the  question  whether 
the  first  clause  of  that  section  is  constitu- 
tionaL    (Ex  parte  Morrison,  88  Oal.  112.) 

61.  In  proceedings  upon  habeas  corpus  for 
the  release  of  a  prisoner  from  the  state  prison 
the  court  will  not  determine  that  the  docu- 
ment under  which  the  petitioner  is  detained, 
and  which  is  certified  by  the  derk  to  be  a  true 
and  correct  oopy  of  the  judgment "  entered  " 
on  the  minutes  of  the  court,  is  to  be  disre- 
garded or  held  of  no  effect  by  Uie  production 
of  another  document,  with  oifferent  recitals, 
certified  by  the  same  officer  to  be  a  full,  true, 
and  correct  copy  of  the  original  minute  entry 
of  judgment  ^' filed"  in  the  clerk's  office. 
(Ex  parte  Williams,  89  Oal.  421.) 

5.  Practfeo  on  tho  Hoaring. 

62.  If  at  hearing  the  warden  of  prison  has 
not  certified  copy  of  the  judgment  m  a  crim- 
inal action  in  his  hands,  and  it  appears  that  a 
judgment  authorizing  the  detention  of  the  de- 
fendant was  entered,  a  copy  of  which  can  be 
procured,  the  judge  or  court  will  give  a  reap 
sonable  time  to  procure  such  oopy,  and,  if  ob- 
tained, quash  the  writ.  (Matter  of  Bing,  28 
Oal.  247.) 

Oited  75  Oftl.  228. 
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63.  Where  on  habeas  corpus  the  offense 
charged  is  so  defectively  set  forth  in  the  war- 
rant of  commitment  that  the  party  cannot 
be  held  thereunder,  but  it  appears  from  the 
papers  that  he  ought  not  to  oe  discharged, 
the  judge  hearing  the  application  ought  to 
hold  the  party  for  examination,  and  cause  the 
complainant  and  witnesses  to  attend  before 
him  /or  that  purpose.  (Ex  parte  Branigan, 
19  Oal.  1S3.) 

64.  If  it  appears  on  habeas  corpus  that  the 
commitment  to  the  state  prison  under  which 
the  prisoner  is  held  is  void,  and  if  it  further 
appears  that  there  is  a  valid  judgment  of  im- 

Erisonment  against  the  petitioner,  rendered 
y  a  competent  court  of  criminal  lurisdiction, 
of  which  a  certified  copy  can  be  obtained,  the 
court  or  jud^  will  order  the  prisoner  to  be 
retained  until  a  certified  copy  of  the  judgment 
has  been  obtained,  or  until  a  reasonable  time 
has  been  allowed  for  that  purpose,  and  then, 
if  obtained,  remand  him.  (Ex  parte  Gibson, 
81  Cal.  619.) 

6.  Judgment  on,  Cone/uwirenon  of;  Hohoaring, 

85.  The  judgment  upon  a  writ  of  habeas 
corpus  does  not  determine  the  question  of  the 
claim  of  the  prisoners  to  freedom.  It  leaves 
that  to  future  adjudication.  (Ex  parte  Per- 
kins, 2  OaL  424.) 

66.  Upon  an  appeal  from  a  void  judgment  of 
the  police  court  tnis  court  might  remand  the 
case,  with  directions  that  defendant  be  sen- 
tenced ;  but  in  a  proceeding  by  habeas  corpus 
it  cannot  command  the  entry  of  a  judgment 
In  the  lower  court,  and  therefore  ouffht  not  to 
permit  the  petitioner  to  remain  in  jail  upon  the 
conjecture  that  the  court  which  pronounced 
the  ludgment  may  become  oonvmced  of  its 
invalidity,  and  then  proceed  to  enter  a  differ- 
ent judgment.  ( Ex  parte  Bemert ,  62  Cal.  524. ) 

67.  Doctrine  of  res  adjudicata  does  not  ap- 
ply to  proceedings  on  habeas  corpus.  (Matter 
of  Ring,  28  Gal.  247;  Ex  parte  Perkins,  2  OaL 
424.) 

68.  The  decision  of  one  court  or  judge  re- 
fusing to  discharge  a  prisoner  on  habeas 
corpus  is  not  a  bar  in  another  application  for 
the  same  writ  before  another  judge  or  court. 
(Matter  of  Ring,  28  Gal.  247 ;  Ex  purte  Per- 
kins, 2  Gal.  424.) 

Appeal  from.    See  ante,  49. 

Prior  discharge  on  habeas  corpus  as  ground 
of  motion  to  set  aside  indictment.  Bee  Grim- 
inal  Law,  XIV,  18,  b. 

Contempt,  effect  on  of  release  on  habeas 
corpus.    8ee  Oontempt,  V,  6,  c 

^.  Petition  for  rehearing  in  supreme  court 
cannot  be  made  in  a  case  of  haoeas  corpus. 
(Ex  parte  Robinson,  71  Gal.  608.) 

Finding  conclusiveness  on.  See  Marriage 
and  I>ivorce,  208. 

HABENDUM. 

Deed,  habendum  in.    See  Deeds,  VIII,  2. 
Conflict  between  and  premises.    See  Deeds, 

vin,  2. 

HABERE  FACIAS  POSSESSIONEM. 

See  Assistance;  Ejectment,  XXI;  Writs  of 

Possession. 


HABITUAL  DITEMPEHAVCaL 

Bee  Marriage  and  I>ivoroe»  III»  1«  e, 

HACKMEH. 

HAHDWRinire. 

Evidence  as  to.    See  Evidence,  Y,  5|  £. 
Newlv  discovered  evidence  as  to  genuine- 
ness.   See  New  Trial,  288. 

HARBOR  COMMI88IOHEBS. 

Time  of  appointment  oL  See  Offices  and 
Officers,  21. 

1.  Section  20  of  article  IV  of  the  oonstitu- 
tion  does  not  inhibit  the  appointment  of  a 
member  of  the  legislature  to  the  office  of 
harbor  commissioner,  which  office  was  not 
created  nor  the  emoluments  thereof  increased 
durins  the  term  of  the  member.  (People  ex 
rel,  McCoppin  v.  Bums,  68  CaL  680.) 

2.  The  act  ci  March  8,  1878,  authorising 
the  board  of  state  harbor  commissioners  to 
adjust,  audit,  and  pay  such  amount  as  the 
plaintiSB  might  be  equitably  entitled  to,  for 
work  and  labor  done  and  materials  furnished 
on  certain  harbor  improvements,  is  to  be  con- 
strued as  giving  that  authority  to  a  majority 
of  the  boaid;  and  the  provision  of  the  Polit- 
ical Code,  section  2527,  requiring  the  con- 
currence of  all  three  commissioners  to  enter 
into  any  contract  or  obligation  which  creates  a 
liability  or  authorizes  the  payment  of  money, 
has  no  application.  (Taloott  v.  Blanding,  64 
Cal.  289.) 

Cited  68  Cal.  268. 

8.  In  letting  contract  for  construction  of 
wharf  the  board  of  state  harbor  commis- 
sioners must  pursue  strictly  the  provlBions  of 
the  statute.  The  advertisement  for  proposals 
must  contain  an  accurate  description  of  the 
work,  the  materials,  and  all  the  details. 
(Cowell  V.  Martin,  48  Cal.  605.) 

4.  Unless  the  statute  is  substantially  com- 
plied with  the  commissioners  acquire  no  ju- 
risdiction to  make  a  contract,  and  the  same  is 
void.    (Cowell  v.  Martin,  48  Oal.  605.) 

Leeislative  confirmation  of  void  lease,  effect 
of.    See  Wharves,  IV. 

Lease  of  wharves  in  San  Frandaco  by.  See 
Wharves,  VIIL 

Enjoining  erection  of  wharf  by.  See 
Wharves,  C 

5.  The  state  board  of  harbor  commissioners 
has  no  authority  to  collect  dockage,  wharfagei 
or  tolls  upon  any  wharves  that  do  not  consti- 
tute a  portion  of  a  street  ending  or  fronting 
upon  the  waters  of  the  bay.  (reople  v.  San 
Francisco  Gaslight  Co.,  60  CaL  349,  cited  60 
CaL  858,  569;  Soule  v.  Pope.  60  Gal.  567; 
People  V.  Pacific  Rolling  Mills  Co.,  60  Cal. 
323.) 

6.  Section  2524  of  the  Political  Oode,  re- 
lating to  the  water-front  of  San  Francisco, 
refers  to  "streets"  which  are  ''thorough- 
fares," and  not  to  streets  covered  by  water. 
(People  T.  San  Frandsoo  GkMlight  Co.,  60  CaL 
849.) 

7.  The  state  harbor  commissioners  have  no 
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power  to  ooUect  dockaoe  apon  yesaels  lying  at 
the  Potraro  Gas  Woru'  wharf.  (People  y. 
San  Frandaoo  Gaslight  Co.,  60  Oal.  851.) 

8.  Section  2  of  the  act  of  March  28. 1868, 
authorising  the  conveyance  of  land  to  the  Pa- 
cific Boiling  Millfl  (Stats.  1807-68,  p.  432),  can- 
not be  construed  to  mean  that  the  owner  shall 
be  compelled  to  collect  wharfage  from  him- 
self for  the  use  of  his  own  wharf,  and  hold 
the  amount  thus  collected  as  agent  of  the 
harbor  commissioners.  (People  y«  Pacific 
BolUng  Mills  Co.,  60  Cal.  823.) 

9.  The  provision  of  the  f ourUi  section  of  the 
act  of  Mw^h  30, 1868,  relating  to  the  disposi- 
tion of  salt  and  tide  lands  (Stats.  1867-68,  p. 
716),  that  '*  nothing  in  this  act  shall  be  con- 
strued to  interfere  with  the  collection  of  dock- 
age and  wharfage  by  the  state,"  is  no  new 
srant  of  power  to  the  harbor  commissioners. 
It  is  simply  a  precautionary  reservation  that 
nothing  oontamed  in  the  act  shall  be  con- 
strued to  interfere  with  the  powers  of  the  har- 
bor commissioners  with  respect  to  collections, 
as  the  same  are  already  conferred  and  de- 
fined. (People  T.  Pacific  Boiling  Mills  Oo.,  60 
Cal.  828.) 

10.  The  business  of  ''ferriage,"  as  con- 
templated by  the  statute,  embraces  only  the 
transportation  across  the  bay  of  San  Fran- 
cisco, for  hire,  of  whatever  travels  or  is  driven 
over  the  highways  of  the  country,  as  animals, 
teams  with  their  wagons  and  loads,  carriages, 
horsemen,  and  pedestrians  with  their  Mg- 
sage  and  parcels  carried  in  their  hands.  It 
Begins  and  ends  with  the  wharf  over  which 
the  right  of  free  passaee  for  such  persons  and 
things  only  is  intended  to  be  secured  by  the 
statute.  (People  v.  San  Francisco  etc.  Co., 
35  Gal.  606.) 

11.  There  is  nothing  in  said  statute  which 
either  expressly  or  by  implication  exempts 
any  portion  of  the  commerce  of  the  port  of 
San  Francisco  from  the  burden  of  such  wharf 
and  dockage  charges,  from  which  it  was 
designed  to  raise  a  sufficient  fund  to  build 
and  keep  in  repair  the  seawalls,  etc,  therein 
I»ovidea  to  be  ouilt.  Such  charges  are  to  be 
considered  as  a  tax.  and  as  such  must  be  uni- 
form ;  and,  under  the  constitution,  the  legis- 
lature bad  no  power  to  tax  a  part  and  exempt 
a  part  of  such  commerce.  Per  Sanderson,  J., 
Bnodes,  J.,  concurrinff.  (People  v.  San  Fran- 
cisco etc  Co.,  35  Cal.  606.) 

12.  The  rate  of  toll  prescribed  by  the  state 
harbor  commissioners  for  coal  is  ten  cents  per 
ton,  bat  a  reduced  rate  is  allowed  for  mer- 
chandise landed  upon  wharves,  and  taken 
thence  in  lighters  or  other  vessels,  or  ware- 
housed without  draya^.  Defendants'  coal 
was  removed  from  tbeir  wharf  by  cars  run 
upon  a  railway  supported  by  timbers  resting 
upon  the  whan.  Ileld,  in  an  action  for  the 
tolls,  Uiat  the  difiference  between  the  two 
rates  was  intended  to  cover  the  wear  and  tear 
of  wharves  by  the  passage  of  loaded  means  of 
conveyanoe,  whether  wagons,  drays,  or  cars ; 
and  tnat  the  defendant  (who  was  bound,  by 
the  terms  of  its  lease  from  the  harbor  com- 
missioners, to  pay  the  same  rates  as  are 
ehaiged  at  other  wharves)  was  not  entitled  to 
the  redoetion.  (Soule  v.  San  Francisco  Gas- 
l%htCo^64Cal.  241.) 


Duty  on  tonnage.    See  Wharves,  VL 

18.  Under  section  2521  of  the  Political  Code, 
as  amended  in  1883.  Held,  by  Fox,  J.,  McFar- 
land,  J.,  and  Sharpstein,  J.,  that  ^e  board 
had  authority  under  the  statute  to  create  the 
office  of  wharfinger  or  collector,  and  conse- 
quently had  power  to  abolish  it  at  its  pleasure, 
and  thus  indirectly  to  effect  the  discharse  of 
the  incumbent,  and  that  from  the  date  of  the 
abolition  of  the  office  the  incumbent  so  dis- 
charged had  no  further  claim  upon  the  board, 
either  to  accept  his  services  or  to  render  him 
compensation.  Held,  by  Beatty,  C.  J.,  and 
Works,  J.,  that  the  authority  attempted  to  be 
conferred  on  the  board  to  create  the  offices  of 
wharfin^r  and  collector  was  the  delesation 
of  a  l^;islative  power,  and  that  the  secaon  to 
that  extent  was  unconstitutional.  (Ford  v. 
Board  of  Harbor  Commrs.,  81  CaL  19.) 
Cited  85  CaL  414,  417. 

14.  The  provisions  of  section  2  of  the  act 
approved  March  5,  1864  (Stats.  1863-64,  p. 
189),  are  sufficient  to  authorise  the  harbor 
commissioners  of  San  Francisco  to  institute 
actions  in  rem,  as  provided  in  section  317  of 
the  Practice  Act,  and  generally  to  pursue  all 
remedies  that  a  private  person  could  under 
the  same  circumstances.  (People  ex  rel. 
Harbor  Commrs.  v.  Steamer  America,  84 
Cal.  676.) 

15.  Under  section  2523  of  the  Political  Code, 
providing  that  the  board  of  state  harbor  com- 
missioners may  institute  and  prosecute  to 
final  judgment  actions  in  the  name  of  the  peo- 

Sle  of  the  state  for  the  collection  of  any  money 
ue,  or  that  may  become  due,  under  the 
authority  of  article  IX,  part  UI,  title  VI,  of 
the  Political  Code,  the  board  has  authority  to 
use  the  name  of  the  people  without  the  rela- 
tion of  the  attorney  general,  in  an  action 
against  the  sureties  of  a  wharfinger  to  recover 
moneys  lost  to  the  board  by  his  delinquency. 
(People  ex  rel.  State  Board  of  Harbor 
Commrs.  v.  La  Bue,  85  Gal.  75.) 

16.  The  fact  that  the  wharfinger  was 
appointed  in  1880.  and  removed  from  office  in 
1883,  after  the  aelinouency  complained  of 
had  taken  place,  and  tnat  the  action  was  com- 
menced after  a  change  was  made  in  the 
statute,  whereby  the  duties  of  the  wharfinser 
were  conferred  upon  another  officer,  called  a 
collector,  is  no  objection  to  the  maintenance 
of  the  action  by  the  harbor  commissioners 
against  the  sureties  of  the  wharfinger  for 
money  which  had  become  due  from  the 
wharflnffer  before  his  removal  from  office  and 
before  the  chanse  in  the  law.  (People  ex  rel. 
State  Board  of  Harbor  Commrs.  v.  La  Bue, 
05  Cal.  75.) 

17.  The  harbor  improvement  fund  men- 
tioned in  the  special  act  of  March  8,  1878, 
"  for  the  relief  of  Cook  Taloott  and  Andrew 
Ondezdonk,''  is  the  same  as  that  mentioned 
in  the  general  law,  which  refers  to  the  fund 
in  the  state  treasury.  (Talcott  v.  Harbor 
Commrs.,  58  Cal.  100.) 

18.  A  claim  authorized  by  the  special  relief 
bill  referred  to  must  be  paid  by  a  draft  on  the 
controller,  si^ed  by  the  three  commissioners, 
and  countersigned  Dy  the  secretary.  (Talcott 
V.  Harbor  Commrs.,  58  Cal.  199.) 
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Delegation  of  power  to  affix  penaltiea.  See 
Constitutional  Law,  174,  et  seq. 

Map  of  as  evidence  to  show  water-iront  line* 
See  San  Francisco,  XIV,  10,  a. 

Embezzlement  by  secretary.  See  Criminal 
Law,  1508. 

Misconduct,  harbor  commissioner  when 
guilty  qL    See  Offices  and  Officers,  248. 

HABBOB  DUES. 

See  Shipping,  VL 

HABTSON  ACT. 

See  San  Frandaco,  27»  et  aeq. 

HABTESTEBS. 

Insazanoe  upon  harvester  in  tnuuii.    See  In* 

turance,  U,  2. 

BUL8TINGS  LAW  COLLEeB. 

1.  It  was  the  intention  of  the  act  of  March 
28,  1878,  creating  the  Hastings  Law  College 
in  the  University  of  California,  that  the  col- 
lege should  affiliate  with  and  be  governed  by 
the  laws  applicable  to  the  university,  except 
as  otherwise  provided  in  the  act,  or  in  the  act 
creating  the  university.  (Folts  y.  Hoge.  64 
Cal.  28.) 

Cited  89  Cal.  216,  217. 

2.  An  applicant  for  admission  as  a  student 
to  the  Hastmgs  Law  College  cannot  lawfully 
be  rejected  on  the  sole  ground  that  she  is  a 
female.    (Foltz  y.  Hoge,  54  Cal.  28.) 

8.  After  the  affiliation  of  the  HastingB  Col- 
lege of  the  Law  with  the  University  of  Cali- 
fornia lAie  legislature  had  no  power,  under 
section  9  of  article  IX  of  the  constitution,  to 
change  the  form  of  government  of  the  college : 
consequently,  the  acts  of  March  3, 1883,  ana 
of  March  18, 1885,  assuming  to  transfer  the 
control  of  the  college  from  the  directors  named 
in  the  act  of  March  26,  1878,  creating  it,  are 
unconstitutional.  (People  etc.  ex  reC  Hast- 
ings V.  Kewen,  60  CaL  215.) 

HEAD  OF  FAMILT. 

Statement  as  to  in  homestead  declaration. 
See  Homesteads,  IV,  8. 

HEADS  OF  CHAPTEBS. 

See  Statutes,  YUI,  18. 

HEALTH* 

See  Public  Health. 

HEABIHG. 

See  Reference,  YIIL 

Right  to.    See  New  Trial,  IX,  5. 
Notice  of.  See  Arbitration  and  Award,  T,  1. 
Motion  for  new  trial,  hearing  of.    See  New 
Trial,  IX. 
On  app^l.    See  Appeals,  XI. 
Postponing.    See  venue,  U,  7,  g. 

HEABSAT. 

Evidence.    See  Evidence,  YIIL 

HEIBS. 

Meaning  of.    See  Deeds,  235. 
Bights  and  liabiUtiea.    See  Estates  ol  Da- 
ceas^  Persons,  YIIL 


Have  no  greater  rights  than  ancestor. 
See  Trusts  and  Trustees,  124. 

Privilege  between  physician  and  natient, 
heir  cannot  waive.  See  Privileged  Commu- 
nications, 37. 

Adverse  possession  against.  See  Adverse 
Possession,  IH,  4,  e. 

Advances  to.  Bee  Executors  and  Adminia- 
trators,  YIH,  7,  b. 


Adult,  appearance  by  on  petiti^  by  guard- 
ian to  sell, 
c,  C. 


See  Guardian  and  Ward,  Y,  6^ 


Citation  and  notice  on  probate  of  will.  See 
Wills,  X,  3. 

Minor,  appointment  of  attorney  for.  Sea 
Estates  of  Deceased  Persons,  YII,  4,  f. 

Appointing  attorney  for  minor  heirs  on 
probate  of  will.    See  WUls,  X,  4. 

Absent,  appointing  attorn^  for.  See  Es- 
tates of  Dec^Rsed  Persons,  Y. 

Conclusiveness  of  probate  against  minor 
heirs.    See  WiUs,  141. 

Effect  of  decree  annulling  a  will  on  petition 
of  heir.    See  Wills,  X,  9,  h. 

Administration,  rights  of  pending.  See  Ex- 
ecutors and  Administrators,  YI,  2,  b. 

Pre-emptioner,  rights  of  heirs  of.  See  Pub- 
lic Lands.  IX,  10. 

Public  lands,  possessor  of,  rights  of  heirs  of. 
See  Public  Lands,  YIU,  10. 

Patent,  issuance  of  to.  See  Public  Landa, 
XX,  5. 

Ghrant  to.    See  Mexican  Lands,  1, 14. 

Petition  by,  and  confirmation  to  heirs.  See 
Mexican  Lands,  I,  23,  L 

Yan  Ness  ordinance,  rights  of  heirs  under. 
See  San  Francisco,  XIY,  7,  i. 

Actions  by  heirs  to  enforce  trust.  See 
Trusts  and  Irustees,  202. 

Parties  in  foreclosure,  heirs  aa.  See  Moxt- 
gsfes,  XIX,  7,  b,  F. 

Parties,  heirs  as  in  ejectment.  See  Eject* 
ment,  168. 

Allegation  of  that  one  is  an  heir,  what  suffi- 
cient. See  Executors  and  Administrators,  157. 

Adjudication  that  one  is  an  heir  conclusive- 
ness.   See  Executors  and  Administrators,  27. 

Words  of  inheritance.  See  Deeds,  YUI,  1,  d. 

Word  "  heirs"  in  contract  to  convey.  Scm 
Yendor  and  Yendee,  53. 

Judnnent,  effect  of  on.    See  Judgments,  X, 

10,  j. 

Bar  of  executor,  how  affects.  See  Statute 
d  limitationa,  Yy  4. 

HieHSEAS. 

What  pari  €<.    See  Criminal  Law,  1148. 

HIGHWATB. 

Treats  of  the  doctrines  relating  to  xoada 
other  than  city  streets.  For  the  principles  re- 
lating to  streets,  see  Streets. 

I.  Hew  Aeovired, 

1.  Deaieation, 

2.  Uter. 

8.  Opefdng  or  Laying  Out  Under  Soad 
LawB, 

a.  Construction  (A  Road  Laws. 

b.  Jurisdiction    of    Superviscffs 

Over;  Necessity  for  Boad. 
e.  Strict  Compliance  with  Stat- 
ute. 
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4.  F«ti1aon;  Parties;  Mistake  in 

Name  of  Owner. 
••  Notice  of  Application. 
L  Who    may      Oontest;    Jury 

TriaL 
g.  Viewers.  Appdntment,  Dntj^ 

and  Report  of. 
Jl  Survey  of  Koad;  Boundaries; 

Mistake  in  and  Effect  of 

User, 
i.  Changing     Location     Before 

Boad  Established;  Width 

of  Bead. 
)•  Damages. 

k.  Boads  Between  Counties. 
4.  Existence  of  is  Question  of  Fad; 
Evidence  as  to. 

IL  HUrliwmys  Oyer  Fublie  Land. 

HL  PriTEte  Beads. 

IT.  Obstrvetions  In* 

T«  GoBtliivaiiee  and  Abandemaeiit  df^ 

Alteratlen  of. 

TI»  Boad  lltotricts)  Boad  Tax* 

Tn«  Officers  of;  Appointment  of;  UablUtj 

t%T$  Actlens  Against. 

Boad  18  incorporeal  hereditament.  See 
Ejectment,  8. 

Ejectment,  whether  lies  for.  See  Eject- 
ment, 1,  et  seq. 

Bight  to  construct  roads.  See  Turnpike 
Companies,  1. 

Consent  to  laying  out  hy  executor.  See 
Executors  and  Administrators,  VI,  8,  i. 

License  to  use,  revocation  of.  See  Licenses,  7. 

Navigalde  waters  as.  See  Watercourses, 
1L8. 

Turnpike  companies.  See  Turnpike  Com- 
panies. 

ContrMt  relating  to  highways,  hinding 
effect  of.    See  Supervisors,  W. 

Boundary,  highway  as.  See  Boundaries, 
11,7. 

I.  HowAeqalred« 

/.  Dedication, 

!•  The  fact  tiiat  the  resolution  of  a  corpora- 
tion authorising  the  purchase  of  property  only 
authorised  the  directors  to  purchase  the  land 
does  not  of  itself  impair  an  agreement  that 
the  directors  made  with  the  grantor  that  it 
should  be  used  for  a  public  highway,  if  the 
corporation  subsequently  approved  such  agree- 
ment and  ratifiea  their  action.  (People  v. 
Eel  Biver  etc  B.  B.  Co.,  98  Cal.  665.) 

2.  Testimony  of  the  directors  of  a  corpora- 
tion defendant,  which  had  constructed  a  road 
upon  its  land,  that  it  was  the  intention  of 
the  corporation  at  the  time  of  the  construction 
of  the  road  to  make  it  a  public  road,  and  that 
the  land  was  purchasea  for  that  purpose,  is 
admissible  in  an  action  to  have  it  declarea  a 
public  hUiway,  to  show  that  it  was  the  in- 
tention of  the  defendant  to  dedicate  the  land 
as  a  highway  when  it  constructed  the  same ; 
and  it  was  not  necessary  that  a  formal  resolu- 
tion of  the  intention  of  the  corporation  should 
have  been  entered  upon  its  minutes.  (People 
V.  Eel  Biver  etc  B.  &.  Co.,  98  CaL  666.) 

8.  Evidence  upon  the  part  of  the  parties 
seeking  to  have  the  roaa  declared  a  public 
hi^way^  to  the  effect  that  when  the  repre- 


sentatives of  the  corporation  were  negotiating 
with  the  grantor  of  the  land  for  the  purchase 
thereof  it  was  agreed  between  them  that  it 
should  be  used  for  a  public  hi^hway^  is  admis- 
sible as  tending  to  show  the  mtention  of  the 
corporation  to  dedicate  the  road  which  it 
should  construct  upon  the  land  conveyed. 
(People  V.  Eel  Biver  etc.  B.  B.  Co.,  98  Cal. 
665.) 

4.  An  order  of  the  board  of  supervisors  of 
a  county  that  "all  roads  now  traveled  by 
wagons  and  packmules  within  the  limits  of 
the  county  be  and  the  same  are  hereby  de- 
clared public  highways,"  though  not  valid  as 
transferring  the  title  of  the  land  to  the  public, 
still  may  be  good  evidence,  in  connection  with 
oth&r  proof,  to  show  a  control  on  the  part  of 
the  country  over  a  road  as  a  public  highway, 
and  a  knowledge  of  such  control  on  the  part  of 
the  owners  of  tne  land,  and  thus  to  furnish  a 
drcumstanoe  from  which  a  dedication  may  be 
inferred.    (Harding  v.  Jasper,  14  Cal.  642.) 

5.  Althouffh  the  placing  of  a  gate  across  a 
road  which  has  been  usea  by  the  public  as  a 
highway  may  be  evidence  of  an  intention  not 
to  dedicate  the  road  to  public  use,  yet  it  is  not 
conclusive,  and  is  not  inconsistent  with  an 
intention  so  to  dedicate  it:  and  the  fact  that 
the  gate  was  left  open  during  the  day  and 
only  closed  at  night  for  the  purx>ose  of  pre- 
venting injury  to  those  who  used  it,  or  of 
preventing  the  public  from  driving  upon  the 
property  of  the  party  who  constructed  and 
opened  the  road,  is  consistent  with  a  dedica- 
tion. (People  V*  Eel  Biver  ete.  B.  B.  Co.,  98 
Cal.  665.) 

6.  Where  it  appeared  that  the  road  had 
been  used  by  the  public  as  a  highway  for 
several  years  prior  to  the  placing  of  the  gate 
across  the  roaid,  the  placing  of  the  ^ate  across 
the  road  would  not  indicate  a  permissive  user. 
(People  V.  Eel  Biver  ete.  B.  B.  Co.,  98  Cal. 
665.) 

7.  Where  the  evidence  is  conflicting,  the 
finding  of  the  trial  court  that  the  land  in 
controversy  was  dedicated  as  a  public  high- 
way by  the  defendant,  and  that  tne  public  ac- 
cepted such  dedication,  will  not  be  disturbed 
upon  appeal.  (People  v.  Eel  Biver  ete.  B.  B. 
(Jo.,  98  (Jal.  665.) 

8.  It  is  not  necessary  that  the  board  of  su- 
pervisors of  a  county  should  cause  a  road  to 
DC  recorded  as  such  to  render  a  strip  of  land 
dedicated  to  the  public  as  a  public  road  a  legal 
public  highway.  (Blood  v.  Woods,  95  CaL  78.) 

Dedication  by  user.    See  post,  16. 

2.  U9or. 

9.  Section  2619  of  the  Political  Code,  provid- 
ing that  all  roads  used  as  such  for  more  than 
five  years  are  highways,  is  not  in  violation  of 
any  provision  of  the  constitution.  (Bolger  v. 
Foss,  65  Cal.  260.) 

10.  Construction  of  statute  establishing  road 
from  user,  section  2619  of  the  Political  Code, 
which  provides  that  "all  roads  used  as  such 
for  a  period  of  more  than  five  years  are  high- 
ways,^' is  not  merely  a  declaratory  law  to  the 
effect  that  the  fact  of  use  of  a  roaa  as  a  public 
road  for  more  than  five  years  shall  be  evi- 
dence of  dedication  by  the  owners  of  the  land 
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through  which  it  toub  ;  it  is  in  the  natare  of 
a  statute  of  limitations,  which  gives  to  the 
pnhlic  the  right  to  use  the  road  as  a  highway 
in  case  it  has  been  so  used.  (Bolger  v.  Foss» 
66  Gal.  260.) 
Cited  78  Oal.  14, 409;  81  Oal.  126;  94  Oal.  689. 

11.  Section  2619  of  the  PoUtical  Code,  as  it 
stood  prior  to  the  passa^  of  the  amendments 
of  March  80, 1874,  providing  that  a  highway 
might  be  acquired  by  user  for  more  than  five 
years  continuously,  was  not  changed  or  effect- 
ed by  said  amendment  so  far  as  concerned 
Modoc  county  j  and  in  that  county,  in  an  ac- 
tion brought  m  the  year  1886  against  a  road 
overseer  to  enjoin  him  for  tearing  down  a 
fence  of  the  plamtifF,  the  defendant  should  be 
allowed  to  show  that  it  was  erected  across  land 
which  had  been  used  continuously  and  unin- 
terruptedly as  a  highway  for  twelve  years  last 
past.  (Gloster  v.  Wade,  78  OaL  407.) 
Cited  81  Oal.  126. 

12.  In  Butte  county,  by  act  of  1874,  by  the 
user  of  a  strip  of  land  for  a  public  way  for  a 
period  of  five  ^ears  prior  to  the  passage  of  that 
act,  the  pubhc  acquired  the  right  to  use  the 
same  as  a  public  way.  (McBose  v.  Bottyer, 
81  Oal.  122.) 

Cited  99  Oal.  446. 

13.  Under  section  52  of  the  act  of  March 
81,  1876,  providing  for  the  establishing  and 
maintaining  of  roads  in  Santa  Cruz  county, 
the  use  of  a  road  by  the  public  for  a  period  of 
five  years  next  preceding  the  passage  of  the 
act  constituted  such  road  a  puolic  highway, 
regardless  of  whether  or  not  the  owner  of  the 
land  in  permitting  such  use  intended  thereby 
to  dedicate  the  land  used  as  a  public  highway ; 
and  a  finding  that  a  road  in  that  county  has 
been  traveled  and  used  hj  the  public  gener- 
ally as  a  pubUc  road  or  highway  '*  for  more 
than  twenty  years  continuously  immediately 
preceding  the  1st  of  May,  1890,'^  is  a  sufficient 
finding  that  the  road  in  question  was  a  public 
highway.    (Freshour  v.  Hihn,  99  Cal.  448.) 

14.  Where  a  road  has  been  used  and  trav- 
eled by  the  public  for  more  than  ten  years 
without  objection  by  the  owners  of  the  land 
over  which  the  road  runs,  the  legal  presump- 
tion is  that  the  owners  have  abandoned  pos- 
session of  the  land  for  the  road,  and  that  the 
road  so  established  upon  the  land  is  a  public 
highway.    (Patterson  v.  Munyan,  98  Oaf.  1 28. ) 

16.  Where  no  oblections  are  made  by  the 
owners  of  land  or  their  predecessors  for  more 
than  five  years  to  the  use  of  the  land  by  the 
public  for  a  public  road,  the  legal  presump- 
tion is  that  tne  owners  abandoned  i>osses8ion 
of  the  land  for  the  road.  (Plummer  v.  Shel- 
don, 94  Oal.  683.) 

16.  Where  the  dedication  of  a  highway  is 
sought  to  be  established  by  user  it  must  aj)- 
pear  that  such  user  was  with  the  knowledge 
and  consent  of  the  owner,  or  without  objection 
on  his  part,unle8S  it  has  continued  for  a  period 
of  five  prears,  as  provided  by  section  2^19  of 
the  Political  Code.  A  finding  of  user  of  a  road 
as  a  public  road  for  eighteen  months  or  two 
years,  without  a  finding  of  knowledge  or  con- 
sent of  the  owner,  does  not  show  that  such 
road  became  a  public  highway.  (Hope  v. 
Bamett,  78  Oal.  9.) 
Cited  79  Oal.  454. 


17.  Where  it  Is  found  that  a  road  has  been 
used  as  a  public  road  for  more  than  six  yeais^ 
the  finding  is  not  overcome  by  a  further  find- 
ing that  the  owner  of  the  land  placed  gates  at 
the  points  where  the  road  entered  upon  and 
emerged  from  his  land,  which  did  not  prevent 
the  passage  across  it.  (Bolger  y.  Foes,  66  Qd. 
250.) 

Cited  99  Oal.  445. 

Effect  of  user  where  mistake  in  location  of 
road.    See  post,  I,  3,  h. 

3.  Optiing  op  Laying  Otit  Uif^r  Homd  Lnm, 
a.  Construction  of  Road  Laws. 

18.  The  road  laws  retained  by  the  code  hav- 
ing been  in  force  before  the  adoption  of  the 
present  constitution  are  not  affected  by  the 
provision  against  special  legislation.  (Meade 
Y.  Watson,  67  OaL  601.) 

Cited  88  Cal.  878. 

19.  The  provisions  of  the  act  of  1861,  en- 
titled "An  act  to  provide  for  the  establish- 
ment, maintenance,  and  protection  of  pablic 
and  piivate  roads,"  apply  to  the  county  of 
San  Mateo.    (Perry  v.  Ames,  26  Cal.  872.) 

20.  The  prohibitory  provisions  of  the  ninth 
and  tentii  sections  of  the  act  of  April  18, 
1857^  entitled  "  An  act  to  reorganise  and  es- 
tablish the  county  of  San  Mateo"  are  inoon- 
sistent  with  and  repugnant  to  the  fifteenth 
section  of  the  act  of  1861,  entited  "  An  act  to 
provide  for  the  establishment,  maintenance, 
and  protection  of  public  and  private  roads," 
and  are  repealed  by  it  as  to  the  subject  mat- 
ter of  the  act  of  1861.  (Perry  v.  Ames,  26 
Cal.  872.) 

21.  The  exception  by  name  of  certain 
counties  of  the  state  from  the  operation  of 
certain  provisions  of  the  general  road  law 
of  1861  limits  the  exception  by  implication 
to  the  counties  specified.  (Perry  v.  Ames,  26 
Cal.  872.) 

Act  creating,  when  appropriation  exceeds 
state  debt  is  void.  See  Constitutional  Law, 
164. 

b.  Jurisdiction  of  Supervisors  Over;  Neces- 
sity for  Boad. 

Fh)ceedingB  of  supervisors  in  laying  out. 
See  (Certiorari,  121,  et  seq. 

22.  It  is  true,  as  a  matter  of  law,  that  a 
board  of  supervisors  in  laying  out  a  public 
road  exercises  judicial  functions.  (Damrell 
V.  San  Joaquin  County,  40  Cal.  164.) 

Cited  76  OaL  607;  21  Or.  484. 

23.  Boards  of  supervisors,  if  authorised  by 
law,  may  exercise  the  Judicial  powers  neces- 
sary to  be  called  into  exercise  in  takinc  pri- 
vate lands  for  public  highways,  ana  the 
exercise  of  such  power  is  not  repugnant  to 
that  clause  in  the  constitution  which  declares 
that  private  property  shall  not  be  taken  for 
pubUc  use  witnout  due  process  of  law.  (Kim- 
ball V.  Board  of  Supervisors,  46  Oal.  19.) 

24.  Under  section  1241  of  the  Code  of  GML 
Procedure,  before  any  steps  can  be  taken  in 
the  courts  for  the  condemnation  of  private 
property  for  road  purposes,  the  board  of  su- 
pervisors must  determine  the  necessity  of 
the  use,  its  public  character,  the  route  and 
termini  of  the  road,  the  land  necessary  there- 
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for,  and   the  apparent  ownership    thereof. 
(Tehama  Ck>anty  y.  Bryan,  68  Cal.  57.) 

26.  Whether  giyen  road  will  snbeerye  pnb- 
)ie  need  or  convenience  is  question  for 
government  alone  to  determine.  The  courts 
have  nothing  to  do  with  it.  (Sherman  v. 
Buick,  82  Cal.  241.) 

26.  The  land  of  the  plaintiff  was  condemned 
by  the  hoard  of  supervisors  of  Santa  Clara 
county  for  a  public  road  under  the  provisions 
of  a  special  road  law  of  that  county  passed 
March  18, 1874.  Held,  upon  an  application  for 
a  writ  of  certiorari^  that  the  act  was  repealed 
by  section  14.  artide  I  of  the  constitution, 
and  that  the  board  no  longer  had  the  power 
to  condemn  land  for  road  purposes.  (Weber 
V.  Board  of  Supervisors  ox  County  of  Santa 
Clara,  59  Cal.  265,  dted  59  Cal.  821.  88  Cal. 
882 ;  Trahem  v.  Board  of  Supervisors  of  San 
Joaquin  County,  59  Cal.  320,  cited  88  Cal.  882.) 

e.  Strict  Compliance  With  Statute. 

27.  A  person  who  daims  a  right,  under  pro- 
ceedings of  the  supervisors,  to  open  a  puolic 
highway^  must  show  a  strict  compliance  with 
aUthe  provisions  of  the  statute.  (Smithers 
V.  Fitch,  82  Cal.  153.) 

28.  A  roadmaster  has  no  right  to  open  a 
pabUc  highway  over  private  land  until  all  the 
provisions  of  the  statute  under  which  he  is 
proceeding  have  heen  strictly  complied  with. 
(Murphy  v.  De  Groot,  44  Cal.  51.) 

29.  In  an  action  for  damages  for  an  alleged 
trespass  upon  the  plaintiff's  land,  if  the  de- 
fenaant  jtwtifies  the  alleged  trespass  under 
the  act  in  relation  to  lajring  out  and  establish- 
ing roads,  he  must  in  his  answer  show  a  strict 
compliance  with  all  the  provisions  of  the  stat- 
ute. (Sherman  v.  Buick,  82  Cal.  241.) 
C&ted  82  Cal.  156. 

80.  The  laying  out  of  a  public  highway  is  a 
proceeding  to  condemn  land,  and  the  mode  is 
in  some  sense  Uie  measure  of  the  power,  and 
it  must  appear  that  the  statute  has  heen  sub- 
stantially complied  with  to  render  the  pro- 
ceedings valid;  yet  the  courts  make  very 
liberal  indulgences  in  favor  of  the  records  of 
the  board  of  supervisors  in  such  proceedings, 
which,  though  of  great  importance,  are  usu- 
ally imperiect.  (Hill  v.  Board  of  Supervisors 
of  Ventura  County,  95  Cal.  239.) 

Proceedings  for  condemnation  must  con- 
form to  statute.    See  Eminent  Domain,  78. 

d.  Petition;  Parties;   Mistake  in  Name  of 

Owner. 

81.  Under  section  2682  of  the  Political  Code, 
a  jwtition  for  the  construction  of  a  public  road 
need  not  allege  that  the  petitioners  are  free- 
holders of  liie  road  district  wherein  the  pro- 
posed road  is  to  be  constructed,  and  taxable 
therein  for  road  purposes.  (Humboldt  County 
V.  Dinsmore,  75  CaL  604.) 

Cited  83  CaL  511;  17  Or.  280. 

82.  The  action  was  brought  to  condemn 
land  for  the  use  of  the  public  as  a  highway. 
The  complaint  averred  in  effect  that  the  peti- 
tion for  the  road  was  signed  hj  more  than  ten 
freeholders  of  ^utte  mountam  road  district, 
and  that  each  of  them  was  a  taxpayer,  upon 
taxable  property,  within  the  road  district. 
The  petiuoii  was  set  out  in  the  complaint^  and 


was  sinied  by  seventeen  persons  describing 
themselves  as  freeholders  of  the  road  district, 
and  taxable  therein  for  road  purposes.  Held, 
that  the  complaint  suffidently  averred  that 
the  persons  petitioninff  for  the  road  were  tax- 
able therein  for  road  purposes.  (Tehama 
County  V.  Bryan,  68  Cal.  57.) 
Cited  74  Cal.  262;  83  Cal  511. 

83.  The  application  must  state  that  the  pro- 
posed road  will  be  located  within  some  por- 
tion of  the  county  in  which  the  application  is 
made.  (Damrell  v.  San  Joaquin  County,  40 
Cal.  154.) 

84.  Section  2682  of  the  Political  Code,  pro- 
viding what  the  petition  to  the  board  of  super- 
visors for  the  laying  out  of  a  public  highway 
must  contain,  does  not  require  it  to  state  the 
width  of  the  road,  and  the  failure  to  state  it 
does  not  render  the  OToceedings  void,  not- 
withstanding section  2681  of  the  same  code 
requires  the  road  to  be  at  least  forty  feet  wide, 
and  authorizes  the  viewers  to  report  upon  the 
necessity  of  a  greater  or  practicability  of  a  less 
width  of  road  than  petitioned  for.  A  petition 
for  a  road  not  stating  the  width  must  be  con- 
strued to  be  a  petition  for  a  road  at  least  forty 
feet  wide.  (Hill  v.  Board  of  Supervisors  of 
Ventura  County,  95  Cal.  289.) 

35.  In  taking  land  for  a  public  highway, 
the  person  who  holds  the  legal  title  is  the 
only  necessary  party,  and  the  only  one  whose 
damages  are  to  oe  assessed.  The  person  who 
has  an  equitable  title  only  is  not  a  necessary 
party.    (Hidden  v.  Davisson,  51  Cal.  138.) 

86.  The  board  is  not  the  judse  of  the  parties 
to  be  joined  as  defendants.  All  that  is  neces- 
sary is  that  it  sanction  the  commencement  of 
proceedings.  The  name  of  the  owner  is  mat- 
ter of  description,  and  a  mistake  in  the  name 
is  immaterial  if  the  interest  be  otherwise 
identified.  Therefore,  where  all  the  proceed- 
ings before  the  board  were  against  V.  Cush- 
ing,  and  the  order  was  that  suit  be  brought 
against  him,  his  death  a  few  weeks  before  the 
order  does  not  affect  its  validity,  and  the  suit 
may  be  brought  wtinst  his  executrix.  (Mon- 
terey County  V.  (Jushing,  83  Cal.  507.) 

37.  The  fact  that  the  bond  was  approved, 
although  the  sureties  had  not  justified  as  re- 
quired by  law,  is  a  mere  irregularity,  which 
could  not  affect  the  private  rishts  of  a  prop- 
erty owner.  The  validity  of  the  proceedings 
cannot  be  made  to  depend  upon  the  correct- 
ness of  the  judgment  of  tne  board  as  to 
whether  the  justification  of  a  surety  was  in 
accordance  with  the  statute.  (Hill  v.  Board 
of  Supervisors  of  Ventura  County,  95  Cal. 
239.) 

38.  An  order  of  the  board  of  supervisors, 
recognising  the  petition  for  the  construction 
of  the  Toad  and  the  accompanying  bond  as 
being  such  as  is  required  by  law,  and  ordering 
viewers  to  be  appointed,  is  sufficient  evidence 
of  an  approval  of  the  bond  by  the  board. 
(Humboldt  County  v.  Dinsmore,  75  Cal.  604.) 

89.  Where  the  bond  required  by  section 
2683  of  the  Political  Code  to  accompany  the 
petition  is  presented  with  it,  though  the  peti- 
tion is  marked  filed  a  few  days  before  the  date 
of  the  bond,  an  order  of  the  board  of  super- 
visors that  the  bond  be  filed,  and  that  the 
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petition  be  acted  apoa  by  the  appointment  of 
Tiewen,  ia  soffident  eTidence  A  an  approval 
of  the  bond  by  the  board.  (Hill  y.  Board  of 
8aper?iaon  of  ventora  Connty,  06  Gal.  289.) 

e.  Notice  of  Application. 

40.  When  an  application  la  made  to  a  boaid 
of  superviaors  to  open  a  road  over  priyate 
lands  the  owner  of  the  land  ia  entitled  to  no- 
tice of  the  proceedings.  Without  aoch  notice 
the  order  for  opening  the  road  is  void.  (Silva 
T.  Gwcia,  65  (M.  501.) 

41.  Under  section  2685  of  the  Political  Ck)de 
the  notice  required  to  be  given  hy  the  yiewers 
to  the  owner  of  the  land  over  which  the  road 
passes  of  the  proposed  ronte  need  not  be  in 
writhig.  (Humboldt  County  ▼.  Dinsmore,  75 
Oal.604.) 

42.  If  the  notice  of  an  application  to  the 
supervisors  for  a  public  road  is  not  posted 
upon  the  door  of  the  suj^rvisors'  room  as  re- 
quired, or  does  not  specifically  set  forth  the 
intermediate  points  through  which  the  road  is 
to  pass,  or  is  not  given  for  a  sufficient  length  of 
time  before  the  hearing  of  the  application,  the 
supervisors  acquire  no  jurisdiction  to  estab- 
lisn  the  road  as  a  public  highway.  (Smithers 
y.  Fitch,  82  Gal.  153.) 

Insufficient,  damages  for  taking  land  for 
road  on.    See  post,  77. 

Taking  land  for,  appearance  before  super- 
yisors  waives  service  of  notice.  Bee  Appear^ 
ance,  87. 

t  Who  may  Gontest;  Jury TriaL 

43.  Person  through  whose  lands  proposed 
road  will  pass  is  beneficially  intereBted,  and 
is  a  proper  party  to  contest  the  legality  of  the 
proceedmgs  for  the  establishment  of  the  road. 
(IHunrell  y.  San  Joaquin  County,  40  Cal.  154.) 

44.  The  constitution  contemplates  and  pro- 
yides  for  a  proceeding  in  court  in  all  cases 
where  private  property  is  sought  to  be  taken 
for  public  use,  ana  prohibits  any  other  pro- 
ceecung  to  that  end ;  and  the  owner  of  the 
property  is  entitled  to  a  jury  trial  for  the  pur- 
pose of  ascertaining  the  damages.  (Weber  v. 
Board  of  Supervisors  of  Santa  Clara  County, 
50  Cal.  265.) 

Opening,  enjoining.  See  Injunctions,  H, 
15. 

g.  Yiewers,  Appointment,  Duty,  and  Reportof. 

45.  In  the  absence  of  affirmative  proof  to  the 
contrary,  it  will  be  presumed,  in  support  of 
an  order  appointing  viewers,  that  the  board 
of  Bupervisors  determined  the  fact  that  the 
petition  was  presented  and  signed  by  at  least 
ten  freeholders  of  the  road  district  taxable 
therein  for  road  purposes,  that  one  of  the 
viewers  is  a  surveyor,  and  that  all  of 
the  viewers  are  disinterested  citisens  of  the 
county,  and  not  petitioners.  (Humboldt 
County  V.  Dinsmore,  75  Cal.  604.) 

46.  The  yiewers  of  a  road,  appointed  under 
the  act  of  April  10, 1859,  must  yiew  and  mark 
out  the  line  of  •the  road  as  proposed  in  the 
application,  and  state  the  probable  cost  of  its 
construction,  and  must  also  give  notice  to  the 
owners  of  tne  land  through  which  the  pro- 
posed road  will  pass  of  the  time  and  place  of 
the  meeting  of  the  yiewers,  in  accordance  with 


the  provisions  of  the  act.    (Damrdl  t.  Sao 
Joaquin  County,  40  OaL  154.) 

47.  Under  section  2686  of  the  PcUticalCode 
the  yiewers  are  not  required  to  state  in  their 
repmrt  as  a  fact  that  they  have  ascertained 
the  necessity  for  the  road,  or  that  the  same 
should  be  opened.  (Humboldt  County  v. 
Dinsmore,  75  CaL  604.) 

48.  If  a  statute  iat  opening  public  roads 
requires  a  petition  for  opening  the  road  to  be 
filed  with  the  board  ol  supervisorsi  and  the 
board  to  appoint  viewers,  who  are  to  view  the 
proposed  location,  and  decide  whether  such 
proposed  location  ia  required  for  the  public 
convenience,  and  report  the  same  to  the 
board,  the  viewers  must  concur  with  the 
petitioners  ar  to  the  location  of  the  entire 
road  petitioned  for,  or  the  board  of  supervi- 
sora  have  no  jurisdiction  to  act.  If  the  viewen 
report  in  fayor  of  the  location  of  a  part  only 
of  the  road  petitioned  for,  the  board  of  super- 
visors have  no  jurisdiction  to  open  such  part. 
(Brannan  y.  Mecklenburg,  49  Oal.  672.) 
Cited  32  Cal.  156. 

49.  The  report  of  the  yiewers  appointed 
to  lay  out  the  proposed  road  examined,  and 
held,  to  be  sufficient  to  invest  the  board  of 
supervisors  with  jurisdiction  to  proceed  in 
the  matter  of  opening.  (Tehama  County  y. 
Bryan,  68  Cal.  57.) 

Cited  75  CaL  607,  606. 

50.  The  order  of  the  board  of  supervisora 
approving  the  report  of  the  yiewers  cannot 
be  collaterally  attacked  on  the  ground  that  it 
was  made  upon  insufficient  evidence.  (Hum- 
boldt County  y.  Dinsmore,  75  Cal.  604.) 
Cited  82  Cal.  218;  92  Cal.  834. 

Viewers  on  road  between  counties.  See 
post,  I,  8,  k. 

h.  Survey  of  Road;  Boundaries;  Mistake  in 
and  Effect  of  User. 

51.  The  survey  of  the  road  need  not  appear 
upon  the  records  of  the  board  of  supervieora. 
(Humboldt  County  y.  Dinsm<x«,  75  CaL  604.) 

52.  The  owner  of  land  adjacent  to  a  public 
road  actually  laid  out  and  used  by  the  public 
for  many  years  is  not  estopped  from  denying 
the  boundaries  of  the  roaa  as  originally  in- 
tended by  the  board  of  supervisors  merely 
because  he  received  damages  for  the  opening 
of  the  road;  but  he  has  a  right  to  consider 
the  road  as  actually  located  and  used  the  true 
public  road,  and  to  establish  his  fence  aooord- 
mgly,  and  hold  the  land  inside  it.  (Patterson 
y.  Munyan,  93  Cal.  128.) 

53.  The  board  of  supervisors  of  a  county 
have  no  jurisdiction  to  correct  a  mistake  in 
the  yiew  and  survey  of  a  public  road  which 
has  become  a  hiehwav,  except  by  a  proceed- 
ing under  the  PoBticai  Code  to  alter  or  change 
the  road.  (Babcock  v.  Welsh,  71  Cal.  400.) 
Cited  93  Cal.  181. 

54.  Where  the  line  of  a  road  is  once  estab- 
lished, even  through  mistake,  and  the  road  so 
located  is  abandoned  to  and  used  by  the 
public  until  it  becomes  the  true  public  road, 
aeither  the  board  of  supervisors  nor  the  road 
overseer  of  the  county  m  which  it  is  situated 
have  authority  to  correct  such  mistake  by 
having    the   road    relocated   upon   another 
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VKindaiyUiie.  (FlitterfoiiT.Mim7an,98  0al. 
U8.) 

56.  In  the  jeKt  1875  the  lociu  in  quo  was 
eondemned  lor  the  purposes  of  a  pubhc  road. 
Bj  a  mJBtake  on  the  part  of  the  viewers  the 
road  was  actoally  located  and  opened  across 
the  land  of  the  plaintiff  at  another  place,  and 
was  so  used  by  the  public,  without  any  ob- 
iection  by  ^e  plaintiff,  for  about  ten  years. 
In  1886  tne  boiund  of  supervisors  commanded 
the  defendant  as  road  overseer  to  open  the 
road  to  the  public  on  its  true  line.  Heidi 
that  the  roaa  as  located  had  become  a  public 
highway,  and  could  not  be  altered  except  by 
m  proceeding  brought  for  that  purpose*  (Bab- 
cock  Y.  Weltii,  71  Gal.  400.) 

Cited  81  GaL  125;  04  Gal.  538. 

66.  Where  a  road  was  opened  bv  the  proper 
authorities  of  the  county,  and  laia  out  on  the 
ground  so  as  to  exhibit  its  actual  locality  as 
used  by  the  public,  and  was  allowed  to  be 
so  used  for  more  than  ten  years,  an  owner  of 
land  who  built  his  fence  upon  the  line  of 
the  road  as  thus  actually  laid  out  and  used 
may  maintain  an  action  of  trespass  against 
the  road  overseer  for  an  attempt  to  change 
the  line  of  the  road  by  the  removal  of  his  fence 
to  correct  an  alleged  mistake  in  the  location, 
(Patterson  v.  Munyan,  98  Gal.  128.) 

57.  An  ordinance  of  the  board  of  supervisors 
directing  the  clerk  of  the  board  to  record  as  a 
public  highway  a  road  described  only  by 
the  course  and  distance  of  a  given  line,  the 
width  of  the  road  not  being  given,  is  void. 
(Freshour  v.  Hihn,  09  Gal.  448.) 

Beport  of  viewers  must  concur  with  peti- 
tionera  as  to  location.    See  ante,  48. 

i  Changing  Location  Before   Boad   Estab- 
^Kshed ;  Width  of  Boad. 

68.  Where  the  board  of  8ux>erviBorB  of  San 
Joaquin,  under  the  act  of  1860  (Stats.  1860, 
p.  317),  authorizing  them  to  lev}[  a  special 
tax  for  the  construction  and  repair  of  seven 
public  highwavs  leading  from  the  city  of 
Stockton,  the  fourth  of  which  was  "a  road 
running  from  the  limits  of  Stockton,  via  Ham- 
ilton's ranch,  known  as  the  Sonora  road," 
levied  and  collected  the  tax,  and  then,  July 
10. 1860,  passed  an  order  locating  the  route  of 
this  lourtn  road,  along  which  plaintiffs  lived, 
and  fliterwards  assessed  the  damages  to  the 
owners  of  land,  etc.,  but  before  they  had  ob- 
tained the  right  of  way  for  this  road  passed 
another  order,  in  March,  1861,  annulling  the 
first  order  and  changing  the  location  c3  the 
road,  which  rendered  the  lands  of  plaintiffs  of 
less  value.  Held,  that  the  first  order  laying 
out  ibe  road  was  unexecuted ;  that  no  rights  oi 
plaintiffs  had  vested,  and  that  the  board  had 
power  to  make  the  second  order;  that  the 
first  order  was  not  in  the  nature  of  a  power 
exercised  and  exhausted,  but  was  at  most  a 
proposed  mode  of  executing  a  power,  which 
could  be  changed  at  any  time  oefore  rij|;ht8 
had  vested  under  it.  (Burkett  v.  Supervisors 
of  San  Joaquin  County.  18  Gal.  702.) 

60.  The  remedy  adopted  by  plaintiffs — a 
bill  in  equity  to  have  declared  void  the  second 
order  of  the  board,  and  for  injunction  re- 
straining the  road  commissioners  from  pay- 
^^o  toward  the  second  road  any  of  the  money 


collected  on  the  tax— is  obisctionable.  (Bur- 
kett V.  Supervisors  of  San  Joaquin  County,  18 
Gal.  702.)  ^ 

60.  Under  section  2681  of  the  Political  Code 
the  board  of  supervisors  has  discretion  to 
make  the  road  sixty  feet  wide.  (Humboldt 
County  V.  Dinsmore,  76  Gal.  604.) 

Statement  of  width,  in  petition,  is  not 
necessary.    See  ante,  34. 

j.  Damages. 

61.^  Beport  of  viewers  need  not  draw  dis- 
tinction Detween  the  value  of  the  properly 
taken  and  the  damage  resulting  to  the  owner 
from  the  taking.  It  is  sufiicient  if  it  gives  a 
lump  sum.  (ilonterey  County  v.  Gushmg,  83 
GaL607.) 

62.  The  award  of  the  road  viewers  for  dam- 
ages sustained  by  a  person  for  laying  out  a 
roiad  across  his  land  is  not  conclusive.  The 
applicant  may,  after  the  award  and  tender  of 
the  money  awarded,  commence  suit  against 
the  county  in  the  district  court  for  his  dam- 
ages.   ((Mgsby  V.  Burtnett,  31  Gal.  406.) 

63.  The  value  of  the  land  sought  to  be  con- 
demned should  be  determined  as  of  the  date 
on  which  the  summons  in  the  case  issued. 
Section  1349  of  the  Code  of  Civil  Procedure  so 
providing  is  not  unconstitutionaL  (Tehama 
County  V.  Bryan,  68  Gal.  57.) 

64k  When  the  compensation  to  be  paid  to 
the  owner  of  the  land  has  been  ascertained, 
the  amount  thereof  must  be  paid  to  the  one 
who  is  the  owner  at  the  time  or  his  author^ 
ixed  agent.  (Gurran  v.  Shattuck,  24  Gal. 
427.) 

65.  A  right  of  way  over  private  lands  for  a 
road  does  not  vest  in  the  public  until  the 
landowner  has  been  paid  or  tendered  the 
damages  awarded  or  adjudged  to  him  for 
the  land  taken.  The  recovery  by  the  land- 
owner of  a  judgment  for  his  damages  does 
not  authorise  the  public  to  remove  his  fences 
and  open  the  road.  (Brady  v.  Bronson,  45 
Gal.  640.) 

66.  When  the  act  for  condemning  land  for 
a  public  highwav  requires  the  money  allowed 
to  a  landowner  for  damages  to  be  set  apMt  in 
the  treasury  by  the  supervisors  for  the  owner, 
the  land  is  not  taken  for  public  use  until  it 
is  so  set  apart,  and  an  order  of  the  supervisors 
awarding  the  damages  allowed,  payable  from 
title  current  expense  fund  of  the  county,  is 
not  a  taking  of  the  land  for  public  use,  and  a 
tender  to  the  landowner  of  the  damages  al- 
lowed made  after  such  order  is  of  no  avail. 
(Murphy  v.  De  Groot,  44  Gal.  61.) 

Cited  45  Gal.  643;  distinguished  68  Gal.  60. 

67.  Until  the  question  is  finally  settled  as 
to  the  amount  of  damages  a  person  is  entitled 
to  for  opening  a  road  over  his  land,  and  the 
money  is  paid  or  provided  to  be  paid,  neither 
the  supervisors  nor  the  roadmaster  can  re- 
move tne  fences  or  open  the  road.  (Grigsby 
V.  Burtnett,  31  Gal.  406.) 

Cited  84  Gal.  5. 

68.  The  tender  of  the  money  awarded  by 
the  road  viewers  to  an  applicant  for  damages 
for  opening  a  road  does  not  give  a  right  to 
open  the  tosA  if  the  applicant  sues  to  recover 
his  danu^ses.  (Grigsby  v.  Burtnett,  81  CaL 
406.) 
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99.  The  point  not  decided  whether,  in  a 
proceedinff  to  condemn  land  for  a  road,  a  de- 
posit of  tne  damages  awarded  the  owner  of 
the  land  with  the  clerk  of  the  board  of  m- 
peryisors,  for  the  owner,  as  required  by  a 
statute,  is  equivalent  to  a  payment  of  the 
damages.  (Cobum  v.  Ames,  52  Old.  387.) 
Cited  68  Cal.  61. 

70.  If  an  act  for  the  condemnation  of  land 
for  road  purposes  requires  the  board  of  trus- 
tees of  tne  township,  after  the  damages  are 
ascertained,  to  draw  a  warrant  for  the  same 
upon  the  road  fund,  in  favor  of  the  clerk  of 
the  board  of  supervisors,  and  to  cause  the 
same  to  be  paid,  and  the  money  to  be  trans- 
mitted to  said  clerk,  to  be  by  hmi  paid  to  the 
parties  entitled  thereto,  the  party  seeking  to 
condemn  land  must  prove  that  there  were 
funds  in  the  treasury,  applicable  to  that  i>ur- 
pose,  when  the  warrant  was  drawn,  for  if  it 
can  be  presumed  that  the  officers  aid  their 
duty,  there  is  no  presumption  that  there  was 
money  in  the  treasury  applicable  to  that  pur- 
pose.   (Cobum  y.  Ames,  52  Cal.  887.) 

71.  If  an  applicant  for  damages  for  la3rinff 
out  a  road  renises  to  accept  the  sum  awardea 
him  by  the  road  viewers,  and  commences  suit 
in  the  district  court,  the  public  do  not  ac- 
quire a  right  of  way  until  the  damages  are  as- 
certained in  the  suit,  and  a  final  judgment  is 
rendered  thereon,  and  the  damages  are  paid 
or  provided  to  be  paid.  (Grigsby  v.  Burtnett, 
81  Cal.  406.) 

Cited  45  Cal.  643. 

72.  Section  2690  of  the  Political  Code,  pro- 
viding that  upon  the  nonacceptance  by  a 
property  owner  of  an  award  of  damara 
caused  by  the  opening  of  a  public  road,  tne 
board  must  by  onier  direct  proceedings  to  be 
instituted  to  procure  the  right  of  way,  and 
that  no  informality  in  the  proceedings  of  the 
board  shall  vitiate  the  suit,  out  that  uie  order 
of  the  board  shall  be  conclusive  proof  of  the 
regularity  thereof,  simply  establishes  a  rule 
of  evidence  for  that  particular  proceeding, 
and  is  designed  to  prevent  a  collateral  attack 
upon  the  action  of  the  board  herein,  but 
leaves  the  defendants  to  their  appropriate 
remedy  of  a  direct  attack  upon  the  board's 
actions  bv  writ  of  review,  and  is  not  uncon- 
stitutional as  providing  for  the  taking  of  pri- 
vate property  without  due  process  of  law. 
(Los  Angeles  County  v*  San  Jose  Land  & 
Water  Ck).,  96  Cal.  93.) 

78.  A  complaint  to  condemn  land  for  a  high- 
way alleged,  and  the  court  found,  that  after 
the  report  of  the  viewers  came  in,  and  after 
due  notice,  a  hearing  was  had  by  the  board 
of  supervisors,  and  me  sum  of  one  hundred 
and  nftv  dollars  was  awarded  to  the  defend- 
ant as  oamases;  that  the  defendant  refused 
to  accept  and  never  has  accepted  the  same ; 
that  at  the  hearins  the  county  treasurer  was 
directed  by  the  board  to  set  apart  such 
amount  in  the  county  treasury,  out  of  the 
fund  of  the  Butte  mountain  road  district; 
that  the  auditor  was  directed  to  draw  a 
warrant  on  the  treasurer  therefor,  to  pay  the 
defendant  the  amount  of  damages  awarded 
him;  that  on  the  following  day  the  treas- 
urer set  apart  the  money  for  the  defend- 
ant, and  that  the  same  still  remains  in  the 


treasory.  Held,  that  the  oomplaint  tniB- 
dently  alleged  tnat  at  the  time  the  board  of 
supervisors  made  their  award  to  the  defend- 
ant there  was  money  in  the  fund  with  which 
to  pay  it,  and  that  the  statute  requiring 
immediate  payment  to  a  party  in  whose 
favor  damages  are  awarded,  or  that  the 
money  to  mikke  such  payment  should  be  set 
a^art  for  him,  had  been  sufficiently  complied 
with.   (Tehama  County  v.  Bryan,  68  Cal.  57.) 

74.  It  is  competent  for  legislature  to  fix 
mode  of  condemnation  of  land  for  public  high- 
ways and  the  method  l^  which  damages  shall 
be  ascertained,  and  the  proceedings  to  be  had 
for  their  recovery,  and  as  strict  a  compliance 
with  the  act  is  required  by  those  claiming 
damages,  as  by  the  public  makinje  the  con- 
demnation, (linooln  v.  Colusa  County,  28 
Cal.  662.) 

Cited  46  Cal.  23. 

75.  Section  1248  of  the  Code  of  Civil  Pro- 
cedure, providing  the  mode  of  ascertaining 
damages,  requires  the  value  of  land  to  be 
taken  and  ail  improvements  thereon  pertain- 
ing to  the  realty  to  be  valued,  but  does  not 
require  the  improvements  to  be  assessed  sep- 
arately from  the  land*  (Tehama  County  v. 
Bryan,  68  Cal.  57.) 

Cited  83  Cal.  568. 

76.  The  findings  of  the  jury  on  the  qaestion 
of  damaffe  and  benefit  to  the  land  examined, 
and  held  sufficient.  (Tehama  County  v* 
Bryan,  68  CaL  57.) 

Cited  83  Cal.  569. 

77.  Where  a  publie  road  in  Baa  Mateo 
county  was  altered,  and  the  owner  of  land 
taken  therefor  brought  suit  against  the  townr 
ship  trustees  for  damages,  quare  dausum 
fregit,  and  it  appeared  on  the  trial  and  the 
court  found  that  the  notice  of  the  proposed 
alteration  required  b^  law  (Stats.  1867-68,  p. 
283)  was  such  that  plaintiff  could  not  ascertam 
therefrom  the  amount  and  character  of  his 
land  whi(di  would  be  affected  by  the  proceed- 
ings, and  that  his  dama^,  if  sn<di  notice 
was  insufficient  to  authorize  the  alteration, 
amounted  to  five  hundred  dollars,  held, 
that  plaintiff  was  entitled  to  judgment  on  the 
findings  ff>r  that  amount.  (Potter  v.  Ames, 
43  Cal.  75.) 

78.  A  person  through  whose  land  a  road 
has  been  projected,  in  accordance  with  the 
provisions  of  the  road  law  of  1861,  and  who 
presents  his  claim  for  damage  to  the  road 
viewers,  must  thenceforward  pursue  the 
remedy  pointed  out  by  that  statute,  by  either 
accepting  the  award  of  the  viewers,  agreeing 
with  the  Doard  of  supervisors,  or  commencing, 
within  the  time  limited,  an  action  against  the 
county.  By  neglecting  to  follow  the  statutory 
remedy  he  waives  his  claims  and  is  barred 
from  OTinging  any  action  for  damages.    (Har- 

SiT  V.  Ricnanlson,  22  Cal.  251.) 
Lted  23  Cal.  467 ;  28  Cal.  667. 

79.  Road  viewers,  under  the  act  of  1861, 
located  a  road  through  the  land  of  plaintiff, 
who  presented  a  claim  for  damases  in  the 
sum  of  three  hundred  dollars.  The  viewers 
awarded  him  no  damaees,  and  he  took  no 
steps  to  aeree  with  the  Doard  of  supervisors 
or  to  sue  the  county,  but  several  months  after- 
wards, the  supervisors  having  established  the 
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xoad  M  a  highway  and  ordered  the  owners  to 
open  the  same,  ne  commenced  the  present 
action  against  the  latter  to  enjoin  their  pro- 
ceeding. Held,  that  the  action  could  not  be 
maintamed;  that  plaintiff,  having  become  a 
party  to  the  proceeding,  now  limited  to  the 
statutory  remedy,  and  that,  by  his  failure  to 
sae  the  conntr  within  the  time  prescribed,  he 
had  waiyed  ail  claims  for  damage.  The  pro- 
▼isioDB  of  Uie  road  law  of  1861  prescribed  the 
mode  for  obtaining  compensation  by  parties 
throng  whose  land  a  road  is  located  are  con- 
stitntional.  (Harper  ▼•  Richardson,  22  Cal. 
251.) 

80.  A  complaint  in  an  action  asainst  a 
oonnty  for  damages  sustained  b^  the  location 
of  a  public  highway  oyer  plaintiff's  land,  laid 
cot  under  the  act  oi  1861,  fails  to  state  a  cause 
of  action,  unless  it  avers  that  the  plaintiff  had 
attempted  to  come  to  an  agreement  with  the 
board  of  superyisors  as  to  the  amount  of  dam- 
ages sustained,  and  could  not  agree  with  the 
board  as  to  such  amount.  (Lincoln  y.  Oolusa 
County,  28  Oal.  662.) 

81.  Under  the  act  of  1861  a  person  whose 
lands  haye  been  taken  for  a  public  road  has 
no  right  of  action  agpainst  the  county  for  dam- 
a^ies  until  after  a  fair  and  honest  attempt  on 
his  part  to  agree  upon  the  amount  with  the 
boara  of  superyisors.  (Lincoln  t.  Oolusa 
€k>unty,  28  Cal.  662.) 

82.  The  61ing  of  a  petition  with  the  board 
of  aaperyisors  claiming  damages  in  the  eyent 
of  a  public  road  being  laid  out  oyer  the  peti- 
tion^B  land  is  no  eyidence  in  an  action 
brooght  by  him  for  damages  that  he  could 
not  compromise  or  agree  with  the  board  re- 
specting the  damages.  (Lincoln  y«  Oolusa 
(%>iinty,  28€)al.  662.) 

On  taking  priyate  road.    See  post,  91. 
Estopped  to  deny  boundary  from  receipt  of 
damages.    See  ante,  52. 

k.  Boads  Between  Counties. 

89L  There  is  nothing  in  the  constitution  in- 
hibiting the  legislature  from  conferring  upon 
the  board  of  superyisors  of  one  county  the 
power  to  lay  out,  open,  and  maintain  a  road 
m  ano^er  county.  (People  ex  rel.  Superyis- 
onot  Solano  Coimty  y.  Lake  County,  83  Oal. 
487.) 

84.  In  proying  the  establishment  of  a  road 
which  was  ^titioned  for  to  be  established 
in  two  counties  it  is  essential  that  there  be 
ahown  a  concurrence  of  the  viewers  with  tiie 
petitioners  as  to  the  necessity  of  the  estab- 
uahment  of  the  entire  road  p|etitioned  for; 
else  the  superyisors  have  no  jurisdiction  to 
open  any  part  of  the  road.  (Smithers  y. 
Pitch,  82  CSal.  153.) 

85.  Where,  in  one  section  of  a  statute,  it  is 
provided  that  the  respective  boards  of  super- 
yisors of  Solano  and  Lake  counties  shall 
meet,  etc,  *'  and,  upon  the  receipt  of  the  report 
of  the  viewers,"  etc.,  ''declare  the  road  as 
located  by  the  viewers  thereof  a  public  high- 
way," and,  in  the  succeeding  section  of  the 
act,  it  is  provided  that  **  when  the  roport  of 
the  viewers  shall  have  been  received  and  ap- 
proved the  said  boards  of  supervisors  shall 
declare  the  road  open,"  etc.,  held,  that  the 
ffy^fftii^  of  judgment,  if  not  discrotion,  is  re- 
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quired  to  approve  the  report.    (People  ex  rel. 
superyisors  of  Solano  OounW  y.  Lake  County, 
83  Cal.  487.) 
Cited  86  CJal.  604. 

86.  Where  a  petition  for  a  peremptory  writ 
recites  that  one  of  said  boanu  refuses  to  act 
on  said  report,  and  refuses  to  declare  the  pro- 
posed road  a  highway  and  to*  declare  it  open, 
etc.,  the  mandate  can  proceed  no  farther  than 
to  order  them  to  take  action  on  the  report. 
(People  ex  rel.  Supervisors  of  Solano  County 
y.  Lake  County,  33  Cal.  487.) 

4,  £jr/ff»/ics  of  m  Question  of  Fact;  Evidonco 

ao  to, 

87.  In  an  action  to  restrain  a  road  overseer 
from  opening  an  alleged  public  road  the  ques- 
tion wnether  the  locus  in  quo  had  ever  been  a 
highway  is  one  of  fact.  (Tait  y.  Hall,  71  Cal. 
149.) 

Cited  82  Cal.  158. 

88.  The  action  was  brought  to  restrain  the 
defendant,  as  road  overseer,  from  opening  an 
alleged  public  road  across  the  land  of  the 

Slaintiff.  On  the  trial  the  defendant  intro- 
uced  in  evidence  certain  declarations  of  a 
former  owner  of  the  land  to  the  effect  that  he 
intended  to  open  the  locus  in  quo  as  a  road. 
The  plaintiff  thereupon  in  rebuttal  introduced 
certam  other  declarations  of  the  former  owner 
made  at  about  the  same  time,  and  while  he 
was  having  the  land  surveyed,  to  the  effect 
that  he  dia  not  intend  to  open  titie  road.  Held, 
that  the  evidence  was  properly  admitted. 
(Tait  y.  Hall,  71  Oal.  149.) 

II.  Highways  Over  Pvblic  1mm4. 

89.  The  act  of  Congress  of  1866  granted  the 
right  of  way  for  the  construction  of  hij^hways 
over  public  land  not  reserved  for  pubhc  uses, 
and  a  patent  from  the  United  States  is  taken 
subject  to  the  easement  of  such  a  highway,  if 
not  extinguished  by  operation  of  the  state 
laws,  though  user  thereof  by  the  public  ceased 
before  ^e  date  of  the  patent.  (McBose  v. 
Bottyer,  81  Cal.  122.) 

ni.  Private  Roads. 

90.  Phrase  "  priyate  road "  is  nnknown  to 
common  law.  All "  roads  "  are  public  (Sher- 
man v.  Buick,  32  Oal.  241.) 

Cited  93  Cal.  214. 

91.  Act  for  opening  priyate  roads  in  Santa 
Clara  county  provides  for  compensation  to  be 
made  for  the  land  taken  for  the  road.  (Sher- 
man y.  Buick,  32  Oal.  241.) 

92.  The  legislature  has  the  constitutional 
power,  under  the  right  of  eminent  domain,  to 
pass  laws  for  opening  roads,  called  in  the  stat- 
ute "private  roads,"  from  the  main  rcxids 
leading  through  the  country  to  the  residences 
or  farms  of  individuals,  and  over  lands  not  be- 
longing to  the  persons  to  whose  residences  or 
farms  the  roads  thus  opened  lead.  (Sherman 
v.  Buick,  82  Cal.  241.) 

Cited  39  Cal.  1«9;  46  Cal.  24;  88  Cal.  511;  4 
Or.  323. 

98.  Roads  leading  from  the  residences  or 
farms  of  individuals  to  the  main  road  which 
runs  through  the  country,  called  in  the  stat- 
ute "  priyate  roads,"  are  of  public  concern, 
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and  under  the  control  of  the  govemment,  and 
are  open  to  every  one  who  may  have  occasion 
to  use  them,  and  are  therefore  public  roads. 
(Sherman  v.  Buick,  32  Cal.  241.) 
Cited  71  Gal.  64. 

94.  A  law  providing  for  opening  a  road  from 
the  farm  or  residence  of  A,  across  the  land  of 
B,  to  a  main  roaa  leading  through  the  coun- 
tiy,  upon  lust  compensation  being  made,  does 
not  have  the  effect  of  taking  the  private  prop- 
erty of  B  and  applying  it  to  the  private  use  of 
A.    (Sherman  v.  Buick,  32  Gal.  241.) 

Cited  2  Dak.  521. 

Condemnation  for.  See  Eminent  Domain, 
12. 

Condemnation  for,  findings  of  court  as  to 
value.    See  Eminent  Domain,  264. 

Party  plaintiff  in  suit  to  condemn  land  lor. 
See  Eminent  Domain,  102. 

Contract  for  conveyance  with  agreement 
for.    See  Vendor  and  Vendee,  56,  et  seq. 

IT.  Obrtmettons  In. 

95.  The  only  remedy  which  the  public  has 
for  an  obstruction  in  a  highway  wnich  exists 
only  by  user  is  an  action  to  remove  the  ob- 
struction as  a  nuisance.  (Freshour  v.  Hihn, 
99  Cal.  448.) 

96.  Use  of  public  highway  for  storing 
merchandise  is  not  the  use  of  the  same  as  a 
public  easement,  and  the  persons  who  thus 
use  it  are  trespassers.  (Cobum  v.  Ames,  52 
Cal.  887.) 

97.  In  an  action  for  trespass  and  an  injunc- 
tion to  prevent  the  removal  of  plaintiff's  fence, 
when  the  answer  pleads  that  the  fence  was 
an  obstruction  to  a  public  road  which  had 
been  dedicated  as  a  nighway,  and  accepted 
and  used  as  such  bv  the  public,  if  the  court 
finds  the  fact  of  such  dedication  and  accept- 
ance, it  is  sufficient  to  support  a  judgment  tor 
the  defendant,  and  it  is  not  necessary  to  find 
that  the  roadway  was  required  as  a  necessity. 
(Brown  v.  Stark,  83  Cal.  636.) 

98.  A  plaintiff  is  not  entitled  to  recover 
damages  lor  the  removal  of  a  fence  placed  by 
the  plaintiff  upon  a  public  highway,  the  title 
to  which  is  in  the  defendant,  subject  to  the 
right  of  the  public  to  an  easement  over  it  as  a 

f»ublic  highway.    (Doherty  v.  Thayer,  31  Cal. 
40.) 

99.  In  an  action  to  recover  the  possession  of 
premises  and  damages  for  the  removal  of  a 
lence  which  the  defendant,  as  road  overseer, 
claimed  the  right  to  remove  as  an  obstruction 
to  a  public  rocul,  findings  that  the  fence  was 
constructed  along  the  road  ten  years  before 
the  commencement  of  the  action,  and  that  the 
premises  sued  for  have  for  more  than  ten 
years  been  inclosed  along  the  road ;  that  the 
road  from  which  the  fence  had  been  removed 
had  been  open  to  public  travel,  and  worked 
and  used  as  a  public  road  for  eighteen  months 
or  two  years  before  the  fence  was  erected,  and 
in  that  part  whence  said  fence  was  removed, 
but  the  fence  had  stood  in  said  road  for  ten 
years  and  more  when  removed ;  that  no  part 
of  the  premises  constitute  or  ever  constituted 
a  public  highway,  and  that  the  fence  is  not 
an  obstruction  or  encroachment  on  any  public 
highway,  are  not  contradictory  or  inconsistent, 
but  relate  to  different  times,  and,  in  the  ab- 


sence of  the  evidence  may  be  reconciled  upon 
the  supposition  of  a  change  in  ibie  line  of  the 
road.  An  immaterial  conflict  in  the  findings 
IB  not  ground  of  reversal  of  the  judgment. 
(Hope  V.  Bamett,  78  Cal.  9.) 
Cited  82  Cal.  157. 

100.  The  owner  of  the  fee  of  the  land  over 
which  a  public  road  has  been  established  may, 
if  he  suffers  special  damage  from  an  obstruc- 
tion of  the  same  beyond  that  suffered  by  the 
public,  maintain  an  action  for  damages  and 
to  abate  the  nuisanoe.  (Cobum  v.  Ames,  52 
Cal.  387.) 

101.  When,  in  describing  the  location  of  a 
road  the  width  is  given,  and  but  one  of  its 
lines  is  particularly  described  by  course  and 
distance,  the  line  so  described  will  be  deemed 
to  refer  to  the  center  line  of  the  road  in  the 
absence  of  any  thing  in  other  parts  of  the 
description  tending  to  indicate  a  contraiy  in- 
tention ;  and  where  a  complaint  for  the  ob- 
struction of  a  highway  described  it  as  forty 
feet  wide,  commencing  at  a  certain  point 
named,  and  following  the  course  and  distance 
of  a  ^ven  line  to  ue  line  of  averai^  high 
tide  in  a  given  bay,  the  description  is  safii- 
cientlv  certain  to  support  a  judgment  abating 
the  oDstruction.  (Fx^hour  v.  Hihn,  99  Cal. 
443.) 

102.  In  an  action  by  a  road  overseer  to  have 
an  obstruction  placed  by  the  defendant  in  a 
public  highway  abated  as  a  nuisanoe,  where 
the  complaint  does  not  allege  the  encroach- 
ment to  be  upon  a  highway  duly  laid  out  or 
established  bv  law,  it  is  error  for  the  court  to 
admit  in  evidence  an  ordinance  of  the  board 
of  supervisors  directinff  the  clerk  to  record 
the  road  as  a  public  nighway.  (Freshour 
V.  Hihn,  99  Cal.  443.) 

108.  No  action  lies  under  section  2734  of 
the  Political  Code  at  the  suit  of  the  road  over- 
seer to  abate  an  encroachment  of  a  highway 
as  a  nuisance,  and  for  the  penalty  therein 
provided,  unless  the  encroachment  has  come 
into  existence  after  the  highway  is  laid  out 
or  completed.  If  placed  there  by  the  Qwner 
of  the  land  before  the  highway  is  laid  oat, 
the  only  remedy  of  the  road  overseer  is  to 
pursue  the  course  prescribed  by  section  2695 
of  the  Political  Code.  (Smith  v.  Talbot,  77 
Cal.  16.) 

104.  The  riffht  of  a  road  overseer  to  recover 
the  penalty  of  ten  dollars  for  each  day  an  ob- 
struction exists  upon  a  public  highway,  given 
by  sections  2731,  2732,  and  2734  of  the  Polit- 
ical Code,  applies  only  to  the  case  of  a  high- 
way established  by  the  proper  officers  in  the 
manner  prescribed  by  law,  and  does  not  ex- 
tend to  a  case  where  the  highway  is  only  such 
by  user  or  abandonment  to  the  public,  and 
has  not  been  recorded  as  a  highway.  (Fr^our 
V.  Hihn,  99  Cal.  443.) 

105.  The  words  ''  duly  laid  out  or  erected," 
as  used  in  section  2731  of  the  Political  Code, 
have  reference  to  the  formal  and  official  action 
which  the  law  enjoins  upon  those  charged 
with  the  duty  of  establishins  public  high- 
ways ;  and  a  highway  "  duly  laid  out  or 
erected,''  within  the  meaning  of  that  section, 
is  one  which  has  been  established   by  the 

E roper  officers  in  the  manner  prescribed  bf 
iw.    (Freshour  v.  Hihn,  99  CaL  448.) 
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Obstxnction  of  aa  noisanoe.  See  Nuisances, 
11,3. 

ObBtmctiiig,  cnjoimng.  Bee  Xnjunctionfl, 
n,  16. 

Obfltraction,  penalty,  actions  for.  See  Join- 
der and  Severance  of  Actions,  52. 

Remedy,  where  highway  obstructed  by 
ditch.    See  Watercourses,  XII,  2. 

Beocription  of  in  complaint.  See  Nuisances, 
73. 

Adverse  possession.  See  Adverse  Posses- 
sion, in,  2. 

T«  CoiitlBVJuiee    tnd    AiNiiidoiimeiit    of^ 

Altenitioii  of« 

108.  A  public  highway  laid  out  or  erected 
as  such  by  the  public,  or  if  laid  out  or  erected 
by  others,  dedicated  or  abandoned  to  the 
public,  continues  to  exist  until  it  is  vacated 
oir  abimdoned  by  order  of  the  board  of  super- 
visors of  the  county  in  which  it  is  situated, 
or  by  operation  of  law,  or  Judgment  of  a  court 
of  competent  jurisdiction.  (Plummer  v. 
Sheldon,  94  Gal.  538.) 

107.  A  highwajr  created  by  user  continues 
to  exist  until  it  is  vacated  or  abandoned  by 
order  of  the  board  of  supervisors  of  the  county 
in  which  it  is  situated,  or  by  operation  of  law 
or  judgment  of  a  court  of  competent  jurisdic- 
tion.   (Patterson  v.  Munyan,  93  Cal.  128.) 

106.  Construing  section  2821  of  the  Politi- 
eal  Code,  together  with  section  2619  of  the 
same  code,  a  public  highway  may  be  extin- 
guished either  Dy  order  of  the  board  of  super- 
visors or  by  operation  of  law,  or  hy  judgment 
of  a  competent  court ;  and  construing  section 
2631  of  the  Political  Oode  in  connection  with 
sections  806  and  811  of  the  Oivil  Code,  a  high- 
way acquired  by  user  for  five  years  may  be 
extinguished  by  operation  of  law  by  nonuser 
for  the  same  perioa.  But,  when  the  period  of 
nonuser  is  less  than  five  years,  it  is  insufficient 
to  support  a  presumption  of  abandonment  by 
operation  of  law.    (McBose  v.  Bottyer,  81  Cat 

109.  A  jud^pnent  of  pcurtition  rendered  in 
1873,  purporting  to  establish  a  public  road  oi 
highwa]{r  across  the  putitioned  premises,  can- 
not justify  the  supervisors  and  road  overseer 
in  proceeding  in  tneir  official  capacity  to  oi>en 
ana  construct  the  road  fourteen  years  after- 
ward, if  it  has  never  been  before  opened,  and 
the  plaintiff  has  all  the  time  since  the  parti- 
tion judgment  occupied  and  held  the  premises 
adversely  under  inclosure  and  paid  tne  taxes 
thereon;  and  it  is  immaterial  whether  the 
lififii  of  plaintiff  rests  upon  the  want  of  juris- 
diction in  the  superior  court  to  establish  a 
road  prior  to  the  amendment  of  1874  to  sec- 
tion 764  of  the  Oode  of  Civil  Procedure,  or 
upon  the  provisions  of  section  2620  of  the 
Political  Code  as  that  section  stood  when  the 
judement  was  entered  in  1873,  and  continu- 
oasnr  thereafter  until  1883,  providing  that  "  a 
roaa  not  worked  or  used  for  the  period  of  five 
years  ceases  to  be  a  highway  for  any  purpose 
whatever."    (Myers  v.  Dauoenbiss,  84  Cal.  1.)* 

110.  The  words  "proper  ordinance,"  as 
used  in  section  2643  of  the  Political  Code,  pro- 
viding that  the  board  of  supervisors  must,  by 
proper  ordinance,  abolish  or  abandon  such 
roads  as  are  not  necessary,  mean   nothing 


more,  and  require  nothing  more,  than  a 
proper  order  of  the  board  entered  in  its 
minutes.  (Keena  v.  Board  of  Supervisors  of 
Placer  County,  89  Cal.  11.) 

Order  vacating  order  abandoning  road,  re- 
view of.    See  Certiorari,  123. 

111.  Section  2643  of  the  Political  Oode  can- 
not be  construed  in  connection  with  the 
County  Government  Act,  which  was  passed 
after  its  adoption,  but  must  be  construed  with 
reference  to  other  parts  of  the  Political  Code. 
(Keena  v.  Board  of  Supervisors  of  Placer 
County,  89  Cal.  11.) 

112.  Petition  for  abandonment  of  a  road 
need  not  be  accompanied  by  a  bond.  (Keena 
V.  Board  of  Supervisors  of  Placer  (3ounty,  89 
Cal.  11.) 

118.  Where  a  statute  for  the  alteration  of  a 
public  road  required  as  a  preliminary  the 
publication  of  a  notice  stating,  with  particu- 
larit^r,  the  starting  point,  and  the  course  and 
terminus  of  the  proposed  alteration,  and  that 
those  claiming  compensation  for  land  to  be 
taken  should  present  their  claims  within  a 
certain  time  thereafter,  or  be  barred  (Stats. 
1867-68,  p.  283),  held,  that  a  notice  of  an  al- 
teration to  run  northerly  from  one  point  to 
another,  **  over  the  most  practicable  route  for 
a  road,"  was  insufficient.  (Potter  v.  Ames. 
43  Cal.  76.) 
Cited  82  Cal.  156. 

114.  The  provisions  of  the  San  Mateo  county 
road  law  (Stats.  1867-68,  p.  283),  in  reference 
to  the  notice  to  be  given  of  a  proposed  altera- 
tion of  a  public  road,  and  requiring  persons 
claiming  compensation  for  land  to  be  taken  to 
present  their  claims  within  a  certain  time,  or 
be  deemed  as  waivins  all  right  to  damages,  to 
not  violate  section  8  of  article  I  of  the  constitu- 
tion.   (Potter  V.  Ames,  43  Cal.  75.) 

Damages  for  taking  on  insufficient  notice. 
See  ante,  77. 

Mistake  in  location,  how  corrected.  See 
ante,  I,  3,  h. 

yi.  Boad  IHstrletsi  Boad  Tax. 

115.  The  act  of  February  28, 1883,  repealing 
chapter  2  of  title  6  of  part  3  of  the  Political 
Code,  did  not  abrogate  existing  road  districts. 
(Tehama  County  v.  Bryan,  68  Cal.  57.) 

116.  The  board  of  supervisors  are  permitted, 
in  dividing  a  county  into  road  districts,  to 
include  in  them  incorporated  towns  in  which 
no  work  is  actually  done  upon  the  streets  by 
virtue  of  any  law  relatinff  to  street  work,  al- 
though such  work  may  oe  authorized  to  be 
done  by  the  act  under  which  the  incorpora- 
tion was  formed;  and  in  an  election  contest 
involving  the  eligibility  of  a  road  overseer 
elected  for  a  road  district  which  included  an 
incorporated  town  in  which  he  resided,  in  the 
absence  of  any  showing  that  street  work  is 
done  therein,  the  town  must  be  assumed  to 
have  been  rightly  included  in  the  road  district 
so  as  to  render  the  respondent  eligible  to  the 
office  of  road  overseer.  (Wristen  v.  Donlan, 
79  Cal.  472.) 

117.  Under  section  25  of  the  County  Gov- 
ernment Act  the  board  of  supervisors  of  a 
county  has  power  to  adopt  any  suitable  mode 
of  procedure  for  submitting  to  the  qualified 
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electon  of  a  road  difltrict  a  propodtion  to  levj 
a  special  tax  for  road  parposes,  and  may  adopt 
the  aaseflsment  made  for  state  and  ooonty 
purpoees  as  the  basis  upon  which  to  levy  the 
tax.  (Oomstock  v.  County  of  Yolo,  71  Cal.  599. ) 

118.  In  the  assessment  of  a  road  tax  the 
separation  of  dollars  from  cents  is  sufficiently 
incficated  by  the  usual  subdivisional  aooount- 
book  lines  oetween  the  decimal  parts  of  the 
dollars  and  Uie  units  and  tens  of  dollars. 
(County  of  San  Luis  Obispo  y.  White,  91  Cal. 
482.) 

119.  Under  section  2664  of  the  Political  Code 
the  road  tax  and  property  tax  provided  for  in 
the  preceding  sections  cannot  be  levied  or  col- 
lected from  the  inhabitants  or  property  of 
incorporated  towns  and  cities,  which,  by  mu- 
nicipal authority,  levy  such  taxes  for  the 
streets  and  alleys  thereof.  (Martin  v.  Aston, 
60  Cal.  68.) 

Cited  7  Col.  470. 

120.  A  county  may  sue  in  its  own  name  to 
recover  taxes  levied  upon  a  road  district. 
(County  of  San  Luis  Obispo  v.  White,  91  Cal. 
482.) 

Road  tax.    See  Taxation,  XV. 

Road  tax,  posting  proclamation  of  election 
for.    See  Elections,  23. 

Assessment  for  township  road  fund,  who  to 
make.    See  Taxation,  224. 

Road  district,  judicial  notice  of  location. 
See  Judicial  Notice,  54. 

Transfer  from  ^Bneral  fund  to  pay  road 
overseer.    See  Supervisors,  36, 

Election  for  issuance  of  bonds  to  oonstmct. 
See  Bonds,  n,  2. 

Legislature  may  require  counties  to  issue 
bon<&  to  improve.  See  Constitutional  Law, 
828,  et  seq. 

Til.  Officers  of^  Appointment  of^  Uabil- 
Ity  for;  AetioBs  Against. 

121.  The  provision  of  section  2642  of  the 
Political  Cocie,  as  amended  in  1888,  requiring 
the  board  of  supervisors  of  each  county,  upon 
the  petition  of  a  majority  of  the  taxpayers 
of  a  road  district  to  appomt  a  road  overseer 
therefor,  is  merely  directory,  and  a  writ  of 
mandate  will  not  lie  to  compel  the  board  to 
appoint  a  particular  person  to  such  office. 
(Davisson  v.  Board  of  Supervisors  of  Solano 
County,  70  Cal.  612.) 

122.  Relation  between  county  and  its  road 
overseer  bears  no  resemblance  to  that  of  mas- 
ter and  servant,  nor  to  that  of  employer  and 
employee.  (Orowell  v.  Sonoma  County,  25  Cal. 
813.) 

123.  In  an  action  to  enjoin  the  opening  of 
a  road,  evidence  of  the  value  of  vines  planted 
upon  the  strip  sought  to  be  taken,  as  well  as 
the  value  of  the  strip  itself,  is  immaterial, 
and  it  is  not  error  for  the  court  to  exclude 
such  evidence.  (Forsyth  v.  Dunnagan,  94  CaL 
438.) 

Action  to  enjoin.    See  ante,  I,  4. 

Eligibility  where  town  included  in  road 
district.    See  ante,  116. 

Must  show  strict  compliance  with  statute. 
See  ante,  I,  3,  c 

Officers,  trespass  by.  See  Injunctions,  II, 
2,  i. 


Contract  of.    See  Bailments. 

Liquidated  damages  in  contrad  for  faliiiif 
lighter.    See  Damages,  19,  et  seq. 

HOLDSBB. 

See  Bona  Fide  Holders. 
Bonds,  rights  of  holders  oL     See  Bonds, 

^Ue  and  rights  of.  See  Bills  and  Notes, 
XVIL 

Public  debt,  rights  of  holders  of.  See  Ooon- 
tiea,  Vm,  6,  b. 

HOIIDATS. 

See  Sundays. 

Time,  computation  when  last  day  falls  on. 
See  Appeals,  415. 

Time  to  act  in  case  of.    See  Mortgages,  225. 

Notice  of  motion  for  judgment  on  pleadings 
on,  presumption.    See  Appeals,  2^66. 

Notice  when  note  falls  due  on.  See  Bills 
and  Notes,  178. 

1.  Twenty-second  day  of  February  was  not 
nonjudicial  day,  as  the  law  stood  in  1S76. 
(McVerry  v.  Boyd,  67  Cal.  406.) 

2.  Sections  134  of  the  Code  of  Civil  Pro- 
cedure and  1142  of  the  Penal  (3ode,  authoris- 
ing the  dischaige  of  a  jury  on  a  legal  holiday, 
are  not  repu^ant  to  section  6  of  article  VI  of 
the  constitution.  The  constitution  is  prohib- 
itory of  le^lation  establishing  terms  of  court 
during  which  alone  judicial  business  can  be 
transacted,  but  leave  the  legislature  at  liberty 
to  allow  or  disallow  the  transaction  <k  sdl  or 
any  class  of  judicial  business  on  legal  holi- 
days.   (People  V.  Soto,  65  Cal.  621.) 

8.  Eouity  will  not  set  aside  judgment  of 
court  of  law  on  the  eround  that  the  complaint 
was  ftled  on  a  leeal  holiday,  when  there  is  no 
averment  in  the  oill  and  nothing  in  the  rec- 
ord to  indicate  that  the  debt  for  which  the 
judgment  was  given  was  not  justly  due,  and 
when  it  appears  that  the  applicant  for  equi- 
table relief  had  ample  opportunity  in  tnat 
action,  and  negligently  omitted  to  make  the 
point  now  reliM  upon  by  him.  (Peterson  v. 
Weissbein,  65  Cal.  42.) 

HOME  FOB  THE  nEBBLlTES. 

1.  There  is  no  law  which  especially  enjoins 
it  as  a  duty  of  the  treasurer  of  the  city  and 
county  of  San  Francisco,  resulting  from  an 
office,  trust,  or  station,  to  pay  to  the  Home 
for  the  Care  of  the  Inebriates  of  San  Fran- 
cisco the  amount  of  any  fines  collected  by  the 
police  courts  and  turned  over  to  him,  and 
mandamus  will  not  lie  to  compel  him  to  pay 
over  to  the  home  the  amount  of  any  fines  so 
collected,  although  the  clerk  of  the  police 
judge's  court  may  have  turned  over  to  the 
treasurer  the  moneys  which  he  is  enjoined  by 
the  act  of  March  17,  1876,  to  pay  directly  to 
the  officers  of  the  home.  (Home  for  C^ure  of 
.Inebriates  v.  Beis,  95  Cal.  142.) 

2.  The  act  of  March  17. 1876  (Stats.  1875-76, 
p.  825),  providing  that  tne  fines  and  forfeit- 
ures, not  exceeding  eight  hundred  dollars  in 
the  aggregate  in  any  one  month,  imposed  and 
collected  oy  the  police  judge's  court  in  San 
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Fnncisoo  for  dnmkenness,  shall  be  paid  bj 
the  clerk  of  such  court  to  the  Home  for  the 
Care  of  Inebriates,  was  not  repealed  by  the 
act  of  March  5, 1889  (Stats.  1889,  p.  62),  reor- 
ganizing the  police  court,  and  providing  that 
all  fines  and  forfeitures  imposea  by  such  court 
should  be  paid  into  the  treasury  of  the  city  by 
the  clerk  of  each  department  once  a  week, 
and  repealing  all  inconsistent  acts  and  parts 
of  acts,  but  containing  no  special  reference  to 
the  act  of  March  17, 1876.  (Home  for  Care  of 
rnebriatesy.  Reis,  95  Oal.  142.) 

HOLOGRAPHIC  WUJA 

See  Wills,  Y. 

HOMESTEADS. 

I*  BellBitloii  of. 
II.  CoBstnietioii  of  Btatmtea  Jtelatbir 

to;  Effect  of  Amendatory  Aeti. 
HL  Wbo  Entitled  to;  Clnlminf  Second 

Homestead* 

IT*  Hedmrmtlon. 

1.  NeeeitUy  of,  and  Time  U>  FOe; 
Effect  of  AtnendfMta  qf  Statute 
on* 

5.  l^rict  Compliance  With  StattOe; 

Conetruetion  of  Declaration, 
8.  Deecription  in;  Statement  of  Beeir 

dence  or  that  Dtfendant  ie  Head 

of  Family. 
4.  Statement  of  Value. 

6.  By  Marriea  Woman* 

6.  Acknowledgment  of. 

7.  Beeording  of;  Land  in  Two  Counr 

Uee;  Effect  of  Neglect  of  Be- 
eorder. 

T«  Wknt  Propeity  may  be  Taken  at. 

1.  Separate  or  Community  Property. 

2.  Extent  of;   Houee  ana  Afpurie- 

nancee;  Adjoining  Lote;  Tract 
Broken  by  Feneee. 

8.  Ptoperty  U$ed  for  Bueineee  or  Inr 

come;  Miner^B  Cabin  and  Claim. 

4.  Title,  Neceeeity  of;  EguUable  In- 

iereett. 

6.  Lande  Held  in  Cotenancy. 

di  Double  Tenement'houee;  Lot  With 
TwoHoueee;  Building  Alone  a$. 

7.  Land  Omitted  from  Deed  by  Mie- 

take;  Eviction  from  ParL 

Jim  Besldcnce. 

1.  Beeidenee  in  the  State. 

5.  Beeidenceof  Wife  Living  Separate 

or  Alone. 

8.  Actual  Beeidenee.  Neceeeity  of. 

4.  Sufficient   of;  Permanent  Bee^ 

denre;  Property  PatUby  Occupied* 

6.  Evidence  of. 

jrn.  Talne  9f • 

TUL  Qnestton  of  Dedication;  How  De- 
termined and  Eridencc  as  to. 
IX*  latnre  of  Estate  Created  by;  Ad- 
Ycrse  Possession  of. 

X*  Sxemptlon  of. 

1.  CoMtitutiondl  Protection  of;  Power 
of  Legielature. 

5.  Liable  for  Statutory  Dehie  Only; 

TrueU  on  Which  Property  Held. 


8.  Declaration  Whether  Fraudulent 
<M  Againet  Crediton. 

4.  Liene  of  MatericUmen  or  Street 
Aeeeesment;  Bighte  of  Sureties, 
6.  Vendor's  Lien;  Aeeignment  of 
Contract  of  Sale. 

6.  Mortgages. 

7.  Judgments;  Levy  Under  and  Sale. 

8.  Exchange  or   Kelinquishment   of 

Homestead;  Exemption  of  Orouf- 
ing  Grain,  Insurancet  and  Water 
Ditches. 

9.  Property/,  How  Subjected  to  Debts; 

Questions  of  Title;  Appraisement 
of. 

H*  Bale  of  Property* 

1.  Power  to  Alienate. 

2.  Alienation  Must  he  in  Statfttory 

Mode. 

8.  Joint  Act^  Necessity  of;  Deed  of 
Intended  as  Mortgage. 

4t  Under  Power  of  Attorney  or  by 
Guardian;  Sale  in  Case  of  Lu- 
nacy or  Civil  Death. 

bm  Effect  of  or  of  Conveyance  of  Un-- 
divided  Moiety. 

6.  Bight  of  Purchaser  to  Excess. 

7.  Deed  of  Between  Husband   and 

Wife. 

SO*  XortiTAfiiiir  Property* 

!•  Power  to  Mortgage. 
2.  Description  in;  Explaining  Con- 
tents;  Mistake  in. 

8.  Mortgage  by  Husband  Alone. 

4.  Effect  on  of  Invalidity  or  Suhse- 
quent  Abandonment  of  Home 
stead. 

6.  Suits  to  Foreclose. 

a.  Extending  Time  to  Sue;  Par- 

ties. 

b.  Pleadinflts;     Findings;     Re- 

demption. 
8.  Priority  between  Successive  Mort^ 
gagees. 

7.  Agreement  to  Induce  Wife  to  Sign^ 

Effect  of. 

Xni*  Actton  to  RecoTcr;  Bight  not  Deter- 
minable in  Action  Against  Has- 
band  Alone* 

Xrr*  Abandonment  and  Termination* 

1.  SUAuUyry  Mode  Must  be  Followed; 
Joint  Act  Necessary. 

8.  Bemovalfrom  Premises. 

8.  Additions  to  Property;  Use  of  for 

Business. 
4.  Dissolution  of  FamUv;  Agreement 

for  Division;  AduUery  of  Wife. 
6.  Pxiilure  to  Acquire  TiUe;  SeUe  of 

Property. 

6.  Evidence  of;  Declarations  of  In- 

tent or  Desire  to  Abandon. 

7.  Effect  of  on  Bight  to  Convey* 

XT*  Death,  Effect  of. 

1.  Statute  Governing  Descent  of. 

2.  Homestead  is  not  Part  of  Assets. 

8.  Bights  of  Surviving  Spouse. 
4.  Bightj  of  Children. 

6.  Setting   ApcH  of   Homestead   to 

Survivor. 
6.  Mortgage  or  Sale  by  Survivofm 
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XTI*  Probftie  HomefteaiL 

1.  Statutes   Oaveminq:    Obfeet    qf; 

Meaning  of  Family , 

2.  Nature  of  Right;  Power  and  Duty 

of  Court. 

8.  Setting  Apart  to  Children. 

4.  Out  of  What  Property  may  be  Se- 

lected; Conelueiveneii  of  Selec- 
tion, 

5.  Value  of. 

'  6,  Money  tn  Lieu  of. 

7.  What  AcU  of  Courts  Executor, 

Widow,    or    Decedent    Affect; 

Effect  of  Conveyance. 
8«  Manner  of  Setting  Apart;  Order  of 

Court;  Conclu9ivene$$  of  Where 

Land  Cannot  be  PaHitioned. 

9.  Queetione  Coneidered  on  Appliear 

<ton. 

10.  Effect  of;  Liens:  in  Whom  VeeL 

11.  FindingB  and  (Joets. 

12.  Duration  of;  Action  to  Set  Aiide. 

XTIL  Settiiiff  Apart  Homestead    to  Ib- 
solrent. 

Partition  of  land  on  which  there  is  a  home- 
stead.   See  Partition,  92. 
Partition  not  allowed  where  jndgment  not 

g resented*    See  Estates  of  Deceased  Persons, 
1. 

Partner  withdrawing  money  to  pay  off 
mortgage  on,  right  of  copartner.  Ses  Part- 
nership, 128. 

Presentation  of  mortm;e  on  homestead. 
See  Estates  of  Deceased  Persons,  168,  et  sea. 

Sale  of  personalty  to  discharge  lien  on*  Bee 
Fraudulent  Conveyances,  II,  b. 

Title,  homestead  claim  as  defect  in*  See 
Vendor  and  Vendee,  116. 

I.  BeflnltioB  oi« 

1*  Homestead  is  dwelling  place  of  family 
where  they  permanently  reside.  (Oook  v. 
McChristian,  4  Gal.  23.) 

2.  In  its  inception  then  or  thereafter  the 
substance  of  a  homestead  is  a  {Mircel  of  land 
on  which  the  family  reside.  It  is  constituted 
by  the  attributes  of  residence  and  selection 
according  to  law.  When  these  things  exist  so 
as  to  express  its  essence  the  homestead  be- 
comes an  estate  in  the  premises  selected,  ex- 
empted by  law  from  forced  sale*  (Ham  y* 
Santa  Rosa  Bank,  62  Cal.  125.) 

n.  Constmetioii  of  Statutes  Relatlnf  to| 
Effect  of  Amendatory  Aets. 

8.  The  homestead  statute  is  a  remedial 
measure,  and  should  be  liberally  construed. 
(Schuyler  v.  Broughton,  76  Oal.  624,  cited  94 
Cal.  296;  Heathman  v.  Holmes,  94  Cal.  291.) 

4.  Statutes  for  the  purpose  of  carrying  out 
the  constitutional  command  as  to  the  pre- 
servation of  a  homestead  for  the  family  are 
remedial,  and  should  be  liberally,  or  at  least 
fairly  and  reasonably  and  not  strictly  con- 
strued* If  the  facts  of  an  honest  homestead 
claim  be  present  a  substantial  compliance 
with  statutory  provisions  about  making  the 
claim  public  snould  be  deemed  sufficient* 
(Southwick  Y.Davis,  78  Cal.  604.) 
Cited  94  Cal.  296. 

5*  A  homestead  is  for  the  benefit  and  pro- 


tection of  the  family,  and  the  law  providing 
for  its  selection  shotud  be  liberally  oonstmea 
so  as  to  effectuate  the  beneficent  ends  contem- 
plated by  it.  (G^ylord  v.  Place,  98  Cal.  472.) 
6.  Homestead  statutes,  beine  remedial  in 
their  nature,  are  to  be  construed  liberally  and 
in  favor  of  carrying  out  the  manifest  purpose 
of  the  legislature,  rather  than  that  their  oper- 
ation be  restricted  to  the  strict  letter  in  which 
they  are  framed.  (Keyes  y.  Cyrus,  100  CaL 
822.) 

Statute  relating  to  encumfarancing  strictly 
construed.    See  post,  272. 

Provision  as  to  residence  is  mandatory*  See 
post,  106. 

Mandatory  provisions,  requirements  of 
statement  of  value.    See,  post,  IV,  4. 

7*  The  obvious  purpose  of  the  statute  in  jvro- 
viding  for  the  selection  of  the  homestead  is  to 
make  a  home  for  the  family  to  be  protected 
against  dreditors,  and  against  disposition  or 
encumbrance  by  one  of  the  spouses.  (Tio- 
mans  v.  Mahlman,  92  Cal.  1.) 

8.  The  homestead  law,  passed  in  1860, 
must  be  considered  in  pari  materia  with  the 
provisions  of  the  act  of  1861.  (McQuade  v. 
Whaley,  31  Cal.  626.) 

9.  Homestead  Act  does  apply  to  and  affect 
property  acquired  previous  to  its  passage* 
(Cook  V.  McChristian,  4  CaL  23,  cited  10  Cal* 
297;  Mossy  v.  Warner,  10  Cal.  296.) 

10.  The  provisions  of  the  amendatory 
Homestead  Act,  passed  April  28, 1860,  are  not 
applicable  to  homesteads  acquired  previous 
to  its  passaoe,  until  the  filinp^  by  the  claim- 
ants of  the  declaration  therein  provided  for* 
(Cohen  v.  Davis,  20  Cal.  187.) 

Cited  16  Nev.  426* 

11.  The  proper  construction  of  the  act  of 
1860  is  that  purties  having  homesteada  ilnder 
the  act  of  1861  shall  have  the  risht  to  take 
the  benefits  of  the  provisions  of  the  new  act, 
and  to  daim  their  protection,  upon  complying 
with  its  requirements.  They  are  not  com- 
pelled to  accept  its  benefits  or  submit  to  its 
restrictions,  and  their  rights,  as  they  existed 
under  the  old  act,  are  secured  until  thev  make 
an  election  to  accept  the  provisions  of  the  new 
act  by  filing  the  declaration,  or  to  abandon 
the  homestead,  for  which  purpose  thev  are 
allowed  a  specified  period.  (Cohen  v*  Davis, 
20  Cal.  187.) 

Cited  26  Cal.  116. 

ni«  Who  Entitled  to|    Claiminf   8eeoiid 

Homestead* 

12.  Any  individual,  whether  married  or 
not,  may  be  head  of  family,  and,  as  such,  en- 
titled to  a  homestead  right.  (Revalk  v.  £rae- 
mer,  8  Cal.  66.) 

Cited  31  Cal.  686. 

13.  An  unmarried  woman,^  who  has  the 
care  and  custody  of  her  minor  child,  is  per- 
mitted by  the  statute  to  select  a  homestead, 
not  exceeding  five  thousand  dollars  in  value, 
though  she  has  never  been  married,  and  the 
child  is  a  basUrd*  (Ellis  v.  White,  47  Cal* 
78.) 

14.  Under  section  6  of  the  amendatory  act 
of  May  12, 1862  (Stats.  1862,  p.  619),  an  un- 
married person  was  not  entitled  to  select  or 
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to  hold  a  homestead  unlesB  such  person  had 
the  care  and  maintenance  of  his  or  her  minor 
child,  or  of  some  other  of  the  rehitiyes  men- 
tioned in  that  section,  then  residing  on  the 
homestead  property  with  such  person.  Held, 
accordingly,  wnere  a  widower  with  minor 
children,  residing  on  a  tract  of  land,  declared 
a  homestead  thereon,  that  the  homestead 
ceased  npon  their  hecomine  of  age.  (Santa 
Cms  Bank  y.  Cooper,  66  Oau  839.) 
I>istinguished  86  Gal.  138. 

15i  The  Homestead  Act  applies  to  mtdat- 
toes.    (Williams  y.  Young,  17  Gal.  403.) 

Meaning  of  "  family."    See  post,  XVI,  1. 

16.  A  party  cannot  have  two  homesteads; 
and,  if  he  attempt  to  acquire  a  second  while 
ihe  first  is  in  force,  the  second  is  yoid. 
(Waggle  y.  Worthy,  74  Gal.  266.) 

17.  In  the  case  of  the  snccessiye  occupancy 
of  several  places  as  residences,  the  reoovery  of 
any  one  of  them  hy  the  wife  as  a  homestead 
would  har  her  recovery  of  any  other  as  such. 
(Taylor  v.  Hargous,  4  Gal.  268.) 

18.  A  widow  to  whom  the  prohate  court  has 
•et  apart  a  homestead  out  of  the  estate  of  her 
deceased  husband  may,  if  she  afterwards 
marries,  claim  a  second  homestead  under  the 
general  Homestead  Act  on  the  estate  of  her 
second  husband.  (Higgins  v.  Higgins,  46  Gal. 
269.) 

Second  homestead.    See  post,  885. 
Objection  to  setting  apsrt.     See  Appeals, 
2896. 

IT.  Beelaratloii. 

f,  theB99itf    •f,  and  Tim9   to  Fih:   EHct  of 
AittMdmMt  of  SMuto  on, 

19.  B.  was  the  owner  of  a  tract  of  land,  and 
residing  on  the  same.  On  the  23d  of  April,  1 861, 
he  married,  and  on  the  thirtieth  day  of  March, 
1862.  died,  leaving  issue  of  the  marriage  one 
child.  He  continued  to  reside  on  the  land, 
with  his  famil  V,  up  to  the  time  of  his  death.  No 
declaration  of  homestead  had  been  filed  prior  to 
January  1 ,  1862.  Held,  that  the  failure  to  file  a 
declaration  of  homestead  was  a  waiver  of  the 
homestead  right  asasainst  theseneral credit- 
ora  of  deceased,  (lutter  of  &tate  of  Beed, 
23  Gal.  410.) 

ated  24  Gal.  639. 

20.  The  sixth  section  of  the  act  of  1862, 
which  makes  the  ^ilure  to  make  and  file  for 
record  the  declaration  of  homestead  a  for- 
feiture of  the  homest«ui  right,  is  not  unoon- 
■titutional.    (Noble  v.  Hook,  24  Gal.  638.) 

21.  Homesteads  acquired  under  the  act  of 
1861,  and  occupied  as  such  up  to  the  28th 
of  April,  1860,  lose  the  character  of  home- 
steads, and  become  liable  to  forced  sale  on 
execution,  unless  the  declaration  of  home- 
stead, provided  for  in  the  act  of  April  28, 
1860,  was  made  and  filed  for  record  on  or  be- 
fore the  first  day  of  June,  1862.  (Noble  v. 
Hook,  24  Gal.  638.) 

22.  If  a  homestead  was  aoquired  under  the 
act  iA  1851,  and  no  declaration  of  homestead 
was  made  and  recorded,  as  required  by  the 
acts  of  1860  and  1861,  before  the  time  for  fil- 
ing such  declarations  had  expired,  the  titie  to 
the  homestead  rested  where  it  was  before  the 


premises  were  appropriated  as  a  homestead. 
(McQuade  v.  Wh^ey,  31  Gal.  626.) 
Gited  15  Nev.  425. 

23.  Even  if  the  Homestead  Act  of  1860 
makes  the  husband  and  wife  joint  tenants  in 
homesteads  acquired  under  the  act  of  1851. 
such  joint  tenancy  does  not  become  perfected 
until  a  declaration  of  homestead  is  filed,  as 
required  by  the  acts  of  1860  and  1861.  (Mo- 
Quade  v.  Whaley,  31  Gal.  526.) 

24.  Where  a  homestead  rieht  had  been  ac- 
quired prior  to  the  passage  of  the  amendment 
to  the  homestead  law  in  1860  a  declaration 
of  homestead  could  be  made  and  recorded  at 
any  time  prior  to  June  1, 1862,  and  no  right 
of  homestead  was  lost  by  a  failure  to  make 
the  declaration  before  that  time.  (Riley  v. 
Pehl,  23  Gal.  70.) 

2,  Strict  Complianco  With  Statuto;  Conotruetion 

of  Doeiaration. 

26.  The  provisions  of  section  1263  of  the 
Givil  Gode,  prescribing  what  shall  be  con- 
tained in  a  declaration  of  homestead,  are 
mandatory,  and  a  compliance  with  tiiem  is 
essential  to  the  validity  of  the  homestead. 
(Ashley  v.  Olmstead,  54  Gal.  616.) 
Gited  55  Gal.  136;  76  Gal.  526. 

Substantial  compliance  with  statute.  See 
ante,  4. 

Mandatory  provisions,  requirement  of  state- 
ment of  value.    See  post,  31. 

26.  The  rule  of  construction,  *'  Ut  res  valeat 
magis  quam  pereat,^*  applies  to  a  declaration 
of  homestead.  (Ornbaum  y.  Hia  Greditors, 
61  Gal.  455.) 

Gited  98  Gal.  478. 

3.  Dooeriptioii  in:  Statomont  of  Roofdonco  or 

that  Dofondant  io  Hoad  of  famiiy. 

27.  The  act  of  AprU  28, 1860,  does  not  re- 
quire a  more  psxticular  description  of  the 
land  in  a  declaration  of  homestead  than  is  re- 
quired in  a  deed  of  conveyance.  (Ornbaum 
V.  His  Greditors,  61  Gal.  455.) 

Gited  76  Gal.  527. 

28.  The  description  of  land  in  a  homestead 
declaration  need  not  be  more  particular  than 
in  a  conveyance.  The  description  in  this 
case  held  not  void  for  uncertainty.  (Schuyler 
V.  Broughton,  76  Gal.  524.) 

29.  Both  actual  residence  on  the  premises 
and  a  declaration  of  homestead  sufocient  in 
form  to  comply  with  the  statute  are  essential 
to  constitute  a  homestead,  and  neither  is 
sufficient  without  the  other.  A  declaration 
of  homestead,  executed  in  1862,  not  stating 
the  residence  of  the  declarant  and  his  family 
on  the  premises  is  insufficient  under  the  act 
of  I860,  and  not  admissible  in  evidence  to 
prove  the  existence  of  a  homestead  under  said 
act,  and  cannot  be  supplemented  or  made 
effective  by  proof  of  the  tact  of  such  residence, 
or  of  the  knowledge  thereof  by  a  grantee  of 
the  husband.  (&>reham  v.  Byrne,  83  Gal. 
23.) 

80.  A  declaration  of  homestead  need  not 
contain  a  statement  of  facts  showing  the 
declarant  to  be  the  head  of  a  family.  A  state- 
ment that  the  declarant  is  the  head  of  a  family 
is  sufficient.    (Jones  v.  Waddy,  66  Gal.  457.) 
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4k  Staf9m§nt  of  ¥alu%, 

81.  Under  Mction  1203,  Civil  Code, «  dedara- 
tion  must  contain  an  estimate  of  the  actual 
cash  value.  So  held,  with  reference  to  a 
declaration  of  homestead  that  stated  that  the 
actual  cash  value  was  five  thousand  dollars 
and  over.  (Ames  v.  Eldred,  66  Cal.  136.) 
Cited  76  Cal.  626. 

32.  A  declaration  of  homestead  made  by 
the  wife  prior  to  a  mortgage,  whidi  failed  to 
contain  an  estimate  of  the  actual  cash  value 
of  the  land,  is  void.  (Aahley  v.  Ohnstead,  64 
Cal.  616.) 

Cited  76  Cal.  626. 

33.  A  declaration  of  homestead  stated  that 
the  cash  value  of  the  premises  was  three  thou- 
sand dollars.  Held,  that  this  was  a  sufficient 
comj^lianoe  with  the  provision  of  thus  statute 
req^uiring  that  the  declaration  contain  an 
estimate  of  the  actual  cash  value.  (Bead  v. 
Rahm,  66  Cal.  343.) 

Cited  76  Cal.  626. 

84.  A  statement  in  a  declaration  of  home- 
stead that  ''the cash  value  of  the  homestead 
is  about  four  thousand  dollars."  Held,  suffi- 
cient as  a  statement  of  value.  (Graves  v. 
Baker,  68  Cal.  134.) 
Cited  76  Cal.  626. 

36.  A  statement  in  the  declaration  of  home- 
stead that  the  property  "  does  not  exceed  in 
value  the  sum  of  ny^  thousand  dollars,"  is  not 
such  a  failure  to  comply  with  the  statute 
requiring  an  estimate  of  actual  cash  value  as 
to  make  the  homestead  void.  (Sonthwick  v. 
Davis,  78  Cal.  604.) 

36.  A  statement  in  a  declaration  of  home- 
stead, as  follows :  '*  We  do  place  the  value  of 
said  land  at  a  sum  not  to  exceed  sixteen 
hundred  dollars,"  is  sufficient  as  a  statement 
of  its  value  to  meet  the  requirements  of  sec- 
tion 1263  of  the  Civil  Code.  (Schuyler  v. 
Broughton,  76  Cal.  624.) 

Cited  78  Cal.  608. 

37.  A  declaration  of  homestead  was  filed  in 
which  the  value  of  the  homestead  premises 
was  estimated  at  eight  thousand  dollars. 
Held,  the  declaration  was  not  invalid  because 
the  estimate  of  value  was  in  excess  of  the 
value  of  the  homestead  interest  exempted  by 
law  from  forced  sale.  (Ham  v.  Santa  Rosa 
Bank,  62  Cal.  126,  cited  62  Cal.  289,  68  Cal. 
133,  70  Cal.  242,  86  Cal.  74;  Tiernan  v.  His 
Creditors,  62  Cal.  286,  cited  70  Cal.  241, 242,  72 
Cal.  866.) 

88.  A  declaration  of  homestead  is  not 
invalid,  although  the  value  of  tiie  premises 
claimed  as  a  homestead  is  estimated  at  seven 
thousand  dollars.    (King  v.  QoXs,  70  Cal.  236.) 

Value  of.    See  post,  VII. 

Declaration  of  homestead  as  evidence  of 
value.    See  post,  127. 

Declaration,  statements  in  as  evidence.  See 
Husband  and  Wife,  224. 

6.  Bf  KarHod  Woman, 

89.  It  is  sufficient,  in  a  declaration  of  home- 
stead made  by  a  wife,  to  state  that  the  hus- 
band has  not  made  such  declaration,  and  that 
she  makes  it  for  the  joint  benefit  of  herself 
and  husband,  without  specifying  in  terms  that 
she  makes  it  for  the  reason  that  her  husband 


has  not  made  it.    (Fuley  r.  Hopkins,  790sL 
208.) 

40.  A  declaration  of  homestead  by  a  married 
woman  cmade  May  19, 1876)  failed  to  state  that 
her  husband  had  not  made  such  declaration, 
and  that  she  therefore  made  the  declaration 
for  their  joint  benefit  Held  invalid.  (Booth 
V.  Ckdt,  68  Cal.  264.) 

9,  Aeknomfodgmont  of* 

41.  A  deputy  county  derk  has  authority  to 
take  the  acknowledgment  of  a  declaration  of 
homestead.    ( Emmal  v.  Webb,  86  OaL  197.) 
Cited  8  Mont.  267 ;  16  Nev.  806. 

42.  A  wife  may  acknowledge  a  declaration 
of  homestead,  selected  by  her  alone,  in  the 
manner  provided  by  law  tor  the  acknowledg- 
ment of  conveyances  of  real  proper^  by  per- 
sons other  than  married  women.  (Clements 
V.  Stanton,  47  Cal.  60.) 

Cited  76  Cal.  681. 

43.  An  acknowledgment  of  a  declaration  of 
homestead  selected  from  the  separate  i>roperty 
of  the  wife  must  be  made  bv  the  wife  in  strict 
accordance  with  section  1180  of  the  CHvU  Code. 
An  acknowledgment  stating  that  "  she  was  by 
me  first  made  acquainted  with  the  contents 
thereof,  and  thereupon  acknowledged  to  me, 
on  examination  separate  and  apart  from  and 
without  the  hearins  of  her  husband,"  etc.,  in 
the  form  provided  oy  the  statute  prior  to  the 
code,  is  insufficient,  because  not  showing  that 
she  was  made  acquainted  with  the  contents  of 
the  instrument  by  the  officer  on  an  examina- 
tion without  the  hearing  of  her  husband. 
(Beck  V.  Soward,  76  Cal.  627.) 

C^ted  98  Cal.  148. 

44.  The  requirement  of  section  1262  of  the 
Civil  Code  that  a  married  woman's  acknowl- 
edgment of  a  declaration  of  homestead  must  be 
taken  and  certified  in  the  manner  prescribed 
by  section  1186  of  the  same  code  is  imperative, 
and  a  declaration  containing  a  certificate  of 
acknowledgment  by  her,  not  taken  in  sub- 
stantial conformity  to  the  requirements  of  the 
statute,  is  not  entitled  to  record,  and  if  filed 
and  recorded  will  not  constitute  a  homestead. 
(Kennedy  v.  Gloster,  96  CaL  143.) 

46.  £.  brought  an  action  against  W.  and  W. 
to  foreclose  a  mortgage  of  lands  on  which,  as 
appears  from  the  facts  found  by  the  court, 
W.  and  W.  had,  before  the  execution  of  the 
mortgage,  filed  a  declaration  of  homestead, 
the  acknowledgment  of  which  was  taken  and 
certified  by  a  deputy  county  clerk.  This  was 
the  only  fact  found  respecting  said  acknowl- 
edgment. The  court  found,  as  a  conclusion  of 
law,  that  said  declaration  of  homestead  **  was 
neitiier  le^ly  nor  properly  acknowledged," 
and  gave  judgment  of  loreclosuro  as  prayed. 
Held,  that  by  the  terms  ''neither  legally  nor 
properlv  acknowledged,"  was  meant  (1)  that 
said  acknowledgment  was  not  taken  before  a 
competent  officer — ^in  which  conclusion  the 
court  below  erred ;  and  (2)  that  the  acknowl- 
edgment was  not  in  proper  form,  which  con- 
clusion, because  it  supports  the  judgment, 
and  because  there  was  no  finding  in  respect 
to  the  form  and  substance  of  the  acknowledg- 
ment, wUl  be  upheld  on  an  appeal  from  the 
judgment  on  the  judgment-roll  alone.  (£m« 
malv.  Webb,  36  Cal.  197.) 
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46.  A  finding  byihe  oonrt  that  at  the  time 
specified  W.  and  W.,  "  as  husband  and  wife," 
acknowledsed  a  declaration  of  homestead,  is 
in  effect  only  a  finding  that  W.  and  W.  therein 
represented  that  they  were  husband  and  wife, 
and  not  that  they  were  so  at  said  date.  (£m- 
mal  y.  Webb,  86  Cal.  197.) 

7.  Reeomiag  of;  Land  in  Two  Countioo;  C0oct 
of  kog/oet  of  Roeordor, 

47.  In  absence  of  any  statute  regulation  re- 
quiring record  of  selection  of  the  homestead, 
or  indicating  any  mode  in  which  the  intention 
to  dedicate  property  as  a  homestead  shall  be 
made  known,  tne  filing  of  a  notice  in  the  re* 
carder's  office  of  the  county  could  have  no 
legal  effect,  and  would  not  be  conclusiye  on 
purchasers  or  creditors.  (Cook  y.  McChris- 
tian,  4  Cal.  2S.) 

Cited  7 Cal.  345,  490;  2  Utah,  60. 

Effect  of  filing  declaration.    See  post,  74. 

48.  Declaration  of  homestead  need  not  be 
filed  upon  day  of  its  execution  and  acknowl- 
edgment; nor  need  it  be  filed  by  the  declarant 
in  person  without  the  agency  of  othen.  (Far- 
ley y.  Hopkins,  79  Cal.  208.) 

49.  Declaration  of  homestead  is  not ''  con- 
yeyanoe"  within  the  meaning  of  that  word  as 
used  generally  in  the  codes  of  this  state;  and 
the  doctrine  that  unrecorded  deeds  and  mort- 
gages are  good  except  as  against  subsequent 
purchasers  for  a  yaluable  consideration  does 
not  apply  to  homesteads,  the  rights  to  which 
are  denned  by  the  provisions  of  the  code  which 
directly  deal  with  tnat  subject.  (Ontario  State 
Bank  v.  Gerry,  91  Cal.  94.) 

00.  It  is  not  necessary  in  order  to  consti- 
tute a  yalid  homestead  upon  a  tract  of  land 
situated  partly  in  two  counties  that  the  same 
declaration  or  paper  should  be  filed  in  each 
county;  but  it  is  sufficient  if  the  declaration 
IB  executed  in  duplicate,  and  a  separate  one  is 
filed  in  each  county.  In  such  case  the  filing 
of  one  of  the  copies  a  few  days  later  than  the 
iiling  of  the  ether  is  not  an  attempt  to  select  a 
second  homestead  while  the  first  is  in  force. 
(Kennedy  y.  Gloster,  96  CaL  148.) 

51.  The  failure  of  the  county  recorder  to 
note  the  recordation  of  a  declaration  of  home- 
stead in  his  index  of  recorded  instruments 
cannot  affect  the  validity  of  the  homestead. 
(Southwick  y.  Dayis,  78  (3aL  504.) 

T.  Wkat  Propeitjr  mty  be  Taken  m« 

/.  SoparaH  or  Community  Froporty. 

52.  Constitution  and  statute  are  based  upon 
idea  that  the  homestead  is  to  be  carved  out  of 
the  property  of  the  husband,  or  at  least  out 
of  common  property,  ((iee  y.  Moore,  14  Cal. 
472.) 

Cited  22  Cal.  638;  23  Cal.  74. 

53.  Homestead  may  be  established  upon 
common  property  of  the  husband  and  wife, 
and  such  homestead  may,  in  case  of  a  divorce, 
be  partitioned  or  set  apart  to  one  of  the  purties 
as  common  property.  ((Hmmy  y.  Doane,  22 
Gal.  635.) 

54.  Separate  property  of  husband  acquired 
beforo  marriage  may  become  the  homestead 
as  well  as  the  common  property  of  the  hus- 
band and  wife.  (Revalk  y.  Kraemer,  8  Cal.  66.) 


Cited  22  Cal.  638;  23  Cal.  74;  distinguished 
86  Cal.  138. 

55.  A  husband  who,  before  his  marriage, 
makes  proper  application  to  enter  land  as  a 
homestead  under  the  laws  of  the  United  States 
ac(]^uires  an  equitable  interest  in  the  land 
which  is  his  separate  proi>erty,  although  he 
has  not,  at  the  time  of  his  marriage,  fully 
completed  the  term  for  which  he  was  to  reside 
upon  and  cultivate  it,  so  as  to  entitle  him  to 
receive  a  patent  therefor  from  the  United 
States,  and  the  legal  title  afterwards  acquired 
by  the  patent  relates  back  to  the  equitable  in- 
terest, and  is  also  his  separate  property ;  and 
a  homestead  filed  thereon  by  the  wife  alone 
is  not  a  selection  from  community  property 
under  section  1474  of  the  Code  of  Civil  Prc^cea- 
uie.    (Estote  of  Lamb,  95  Cal.  397.) 

56.  Whether  the  separate  property  of  the 
wife  can  become  the  homestead,  quenr? 
(Revalk  v.  Eraemer,  8  Cal.  66;  Riley  y.  Pehl, 
23  Cal.  70.) 

57.  A  lot  purchased  by  the  wife  in  her  own 
name  with  ner  separate  funds  is  her  separate 
property,  and  a  declaration  of  homestead 
thereupon  by  the  husband  made  without  the 
wife's  consent  is  void.  (Oaks  y.  Oaks,  94  Cal. 
66.) 

58.  A  declaration  of  homestead  filed  by  a 
married  woman  may  embrace  land,  a  part  of 
which  is  her  separate  property,  and  the  other 
part  common  property.  In  such  a  case  it 
will  be  presumed  that  Uie  wife  consented  to 
the  filing  on  her  separate  property.  (Arendt 
y.  Mace,  76  Cal.  815.) 

2,  Extont  of;  Houoo  and  Appyrtonaneoo;  Adjoining 
Into;  Tract  Brokon  by  Foneoa. 

59.  Principal  use  to  which  property  is  put, 
and  not  its  quantity,  is  the  test  in  determin- 
ing whether  it  was  subject  to  homestead. 
(Matter  of  Allen,  78  CaL  293.) 

Cited  82  Cal.  229. 

60.  ''Homestead/'  in  respect  to  quantity 
merely,  is  unlimited,  and,  if^what  is  actually 
used  exceed  five  thousand  dollars  in  value, 
the  excess  is  not  homestead  under  the  statute, 
though  it  is  such  in  fact.  In  such  a  case  the 
statute  prescribes  the  mode  of  procedure. 
{Qnceag  v.  Bostwick,  83  Cal.  220.) 

Cited  98  Cal.  147, 478;  100  Cal.  324. 

61.  In  this  state  the  primary  and  sole  object 
of  legislation  upon  the  subject  of  homestead 
exemption  is  to  secure  the  exemption  of  the 
homestead,  with  a  limitation  upon  its  value, 
and  not  the  exemption  of  an  amount  of  the 
real  estate  of  the  head  of  a  i^unily  of  certain 
value,  including  the  homestead.  (Gr^gg  y. 
Bostwick,  33  Cal.  220.) 

Cited  6  Mont.  456;  13  Nev.  68, 76. 

62.  In  resolving  question  of  what  land 
homestead  consists  it  is  necessary  to  deter- 
mine, as  a  matter  of  fact,  (1)  what  particular 
land  bas  been  occupied  as  a  homestead,  and  (2) 
its  value.  (Gregg  v.  Bostwick,  33  Cal.  220.) 
Cited  62  Cal.  134 ;  82  Cal.  233, 237. 

63.  The  homestead  consists  of  a  quantity 
of  land,  together  with  the  dwelling-house 
thereon,  ana  its  appurtenances,  not  exceeding 
in  value  the  sum  of  five  thousand  dollars. 
(Gr^;g  y.  Bostwick,  33  Cal.  220.) 
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6^.  The  word  "  bomeBtead/'  as  uaed  in  the 
constitution  and  statute,  is  used  in  its  ordi- 
nary or  popular  sense,  and  represents  the 
dwelling-house  at  which  the  family  resides, 
with  the  usual  and  customary  appurtenances, 
including  outbuildings  of  every  kind  neces- 
sary or  convenient  for  family  use  and  lands 
used  for  the  purposes  thereof.  If  situated  in 
the  counUy  it  may  include  a  garden  or  fiirm ; 
if  in  a  city  or  town  it  may  include  one  or 
more  lots,  or  one  or  more  blocks.  (Kennedy 
V.  Gloster,  98  Cal.  143 ;  Gregg  y.  Bostwick,  38 
Gal.  220,  dted  71  Gal.  303.) 

65.  The  homestead  represents  the  dwelling- 
house  of  the  family  and  necessary  outhouses 
of  every  kind,  and  need  not  be  in  a  compact 
form,  and  maj  be  intersected  by  highways. 
It  is  not  limited  as  to  quantity,  the  only 
limitations  being  as  to  its  use  and  value.  (Es- 
tate of  Delaney,  37  Gal.  176.) 

Gited  62  Gal.  134;  71  Gal.  304;  78  GaL  474. 

66.  Declaration  of  homestead  may  properly 
include  not  only  the  land  on  which  the  de- 
clarant's dwelling  is  actually  situated,  but  also 
adjoininff  land  used  in  connection  therewith 
as  a  ffaraen,  and  as  a  source  from  which  water 
for  the  use  of  the  family  dwelling  is  derived. 
(Arendt  v.  Mace,  76  Gal.  315.) 

67.  The  declaration  of  homestead  may  in- 
clude more  than  one  lot  of  land  in  the  home- 
stead claim  if  they  are  contiguous,  and  their 
value  in  the  aggregate  does  not  exceed  five 
thousand  dollars.  (McDonald  v.  Badger,  23 
Gal.  893.) 

68.  When  a  declaration  of  homestead  ia 
filed  on  parts  of  two  lots  in  a  city,  which  form  a 
compact  bodv  of  land,  and  the  residence  of  the 
homestead  Claimants  is  on  one  of  the  lots,  but 
the  other  is  used  as  a  place  for  drying  clothes, 
and  as  a  means  of  access  to  the  street,  the 
dedication  of  all  the  premises  as  a  homestead 
is  complete,  and  no  portion  of  it  is  subject  to 
execution.  (Englebrecht  v.  Shade,  47  Oal. 
627.) 

69.  Where  a  whole  lot  was  divided  by  a 
fence  running  back  to  a  poultry-yard,  and  the 
house  and  outbuildings  were  upon  one-half, 
the  whole  lot  being  but  sixty-two  feet  wide, 
the  finding  of  the  court  below  that  it  all  con- 
stituted the  homestead  will  not  be  disturbed. 
(Skinner  v.  Hall,  69  Gal.  195.) 

70.  Where,  prior  to  1857,  G.  and  family  re- 
sided upon  a  part  of  block  18  in  Napa  City, 
consisting  of  lots  1,  2,  3.  and  4^  with  no 
fence  thereon  except  upon  tne  exterior  lines  of 
the  block,  it  does  not  necessarily  follow  there- 
from that  the  whole  block  was  then  used  by 
them  as  a  homestead.  The  actual  extent  of 
the  homestead  is  measured  by  use  and  occu- 

Eation  as  such,  and  not  by  imaginary  or  arti- 
cial  lines.    (Gregg  v.  Bostwick,  33  Gal.  220.) 

71.  Where,  since  1857,  G.  and  family  had 
only  occupied  as  a  home  successively  differ- 
ent portions  of  lot  3  in  said  block  18,  and  in 
the  month  of  March,  1862,  were  so  occupying 
a  particular  portion  of  said  lot  bounded  by 
lines  of  fences,  which  portion  was  of  less  value 
than  five  thousand  dollars,  and  at  the  last- 
named  date  G.  made  and  recorded  regularly 
his  declaration  of  homestead  upon  the  whole 
of  said  block,  held,  that  his  homestead  right 


was  limited  to  the  portion  of  lot  8  inclosed 
within  said  fence.  (Gregg  v.  Bostwi(±,  38 
Gal.  220.) 

72.  A  tract  of  land  used  as  a  farm  by  its 
owners,  and  upon  which  is  situated  their  dwell- 
ing-hoose,  may  be  selected  as  a  homestead, 
although  the  tract  is  subdivided  into  separate 
fields.    (Kennedy  v.  Gloster,  98  Gal.  143.) 

3.  Pnperty    U—d    for    Bumno^B    or    iacomo; 
Miiior'o  Cabin  and  Claim, 


Use  of  property  lor  business.  See  post. 
XIV,  8. 

78.  Question  as  to  whether  buildings  used 
for  hotels,  stores,  etc.,  are  susceptible  of  dedi- 
cation for  homestead  purposes  is  reserved. 
(Gary  v.  Eetobrook,  6  Gal.  457. 

74.  The  mere  filing  of  a  declaration  of  home- 
stead is  not  enough  to  make  the  property  a 
homestead  within  the  meaning  of  the  statute. 
The  use  of  the  property  is  an  important  ele- 
ment to  be  considered.  Where  the  property 
is  primarily  and  chiefly  used  as  a  hotel  for  the 
accommodation  of  the  public  it  would  be  do- 
ing violence  to  the  statute  to  regard  it  as  a 
homestead,  although  the  owner  may  reside 
there  with  his  family  for  the  purpose  of  carir- 
ing  on  the  business.  (Laughlin  v.  Wright,  oS 
GS.  113.) 

Gited  72  Gal.  866;  75  Gal.  424;  82  Gal.  229, 
233,287;  94  Gal.  296. 

75.  Whether  premises  devoted  chiefly  to 
business  purposes,  though  occupied  in  part 
by  the  familv,  can  be  claimed  as  a  homesteadt 
query?  (Acxley  v.  Ghamberlain,  16  Gal.  181.) 

76.  The  premises,  consisting  of  a  principal 
building,  with  a  bam,  storehouse,  and  out- 
houses appurtenant  thereto^  held  to  be  a  home- 
stead, altnough  the  principal  building  was 
used  as  a  hotel,  as  well  as  a  dwelling  for  the 
family,  it  appearing  that  the  land— one  hun- 
dred and  sixty  acres — was  taken  up,  and  said 
building  originallv  intended  as  a  residence  for 
the  family,  and  tnat  the  nature  and  extent  <^ 
the  hotel-keeping  did  not  interfere  with  the 
general  character  of  the  premises  as  such 
dwelling,  and  that  the  entire  premises  were 
not  worth  over  two  thousand  dollars.  (Ack- 
ley  V.  Ghamberlain,  16  Gal.  181.) 

Gited  68  Gal.  117;  69  Gal.  199;  71  Gal.  802; 
75  Gal.  424;  78  Gal.  295;  94  Gal.  294-96. 

77.  Facts  that  owners  of  land  pastured 
thereon  cattle  belonging  to  others,  when 
there  was  more  pasturase  than  was  necessary 
for  their  animals,  and  that  they  sold  some  of 
the  hay  g[rown  thereon  when  they  had  more 
than  their  animals  could  consume  in  the 
winter,  do  not  make  the  farm  such  a  place  of 
business  as  to  prevent  its  selection  as  a  home- 
stead.   (Kennedy  v.  Gloster,  98  Gal.  143.) 

78.  Subdivision  5  of  section  690  of  the  Gode 
of  Givil  Procedure,  exempting  from  execu- 
tion '*  the  cabin  or  dwelling  of  a  miner,"  and 
"  also  his  mining;  claim  actually  worked  by 
him,  not  exceeding  in  value  the  sum  of  one 
thousand  dollars,'' is  not  inconsistent  ¥rith 
sections  1237  and  1265  of  the  Givil  Gode,  pro- 
viding that  the  selection  of  a  homestead  con- 
sists of  the  dwelling-house  in  which  the 
claimant  resides,  and  the  land  on  which  the 
same  is  situated,  and  does  not  preclude  a  mi- 
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ner  irom  lelectlzig  the  cabin  or  dwelling  and 
didm  aa  a  homestead  when  of  greater  value 
than  the  statutory  exemption.  (Gaylord  v* 
Plaee,  98  Oal.  472.) 

Working  placer  claim,  effect  of  on.  See 
post,  120. 

4.  TitI;  tfee§s»Hy  of;  EquHabh  IntrfH. 

79.  Homestead  riffht  does  not  depend  uj^n 
character  of  title  held  by  the  party  claimmg 
it»  Whatever  title  he  may  have  is  protected 
from  forced  sale*  (Spencer  v*  Qeisaman,  87 
Cal.  96.) 
Cited  98  OaL  478. 

80l  a  homestead  right  does  not  depend 
upcHi  the  character  of  the  title  held  or  which 
may  be  acquired  by  the  party  claiming  it, 
but  it  is  impressed  on  the  land  to  the  extent 
of  the  interest  of  the  daimant  in  it,  who  has 
actual  and  rightful  possession  of  the  premises 
at  the  time  of  selection,  and  not  on  the  title 
merely,  which,  as  between  the  claimant  and 
his  creditors,  is  a  false  quantity,  to  be  ex- 
cluded from  consideration.  (Gaylord  v.  Place, 
98  Cal.  472.) 

Question  of  title  does  not  arise  in  proceed- 
ingB  between  claimant  and  creditor.  See 
poet,  219. 

81.  Party^  having  naked  possession  only  of 
land,  the  title  bemg  in  a  stranger,  may  ac- 
quire a  homestead  right  thereto  as  to  every- 
body but  the  owner,  and  such  homestead 
right  will  be  exempt  from  forced  sale  on 
execntion  or  on  any  final  process  for  any  debt. 
(Spencer  v.  Geissman,  87  GaL  96.) 

88*  A  person  residinff  with  his  family  on 
oommunity  property,  which  he  had  previously 
ocmveyed  oy  a  deed  of  trust  to  secure  an  in- 
debteaness,  has  such  an  interest  in  the  prop- 
erty, notwithstanding  the  trust  deed,  as  entitles 
him  to  make  a  vaud  claim  of  homestead 
thereon.    (King  v.  (^ts,  70  Cal.  236. ) 

88.  Equitable  title  to  land  acquired  under 
contract  of  sale  is  an  estate  in  the  land  sub- 
ject to  be  impressed  with  the  lien  of  a  home- 
stead as  fully  as  an  estate  in  fee,  though  it 
is  subordinate  to  the  rights  or  claim  of  the 
vendor ;  but,  upon  the  ripening  of  the  equi- 
table estate  into  a  fee  by  a  conveyance  to  the 
pordiaaer,  the  homestead  claim  would  be 
superior  to  any  claim  to  the  land  which  ac- 
crued aftor  the  declaration  of  homestead  was 
filed  for  record.  (Alexander  v.  Jackson,  92 
OaL  614.) 

Public  lands,  homesteads  on.  See  Public 
Lands,  XL 

5.  UMd9  Mold  in  Cotonancf, 

84.  Homestead  cannot  be  carved  out  of  land 
held  in  joint  tenancy  or  by  tenancy  in  com- 
mon. (Elias  V.  Verdugo,  27  Cal.  418,  cited  82 
Cal.  488,  47  Oal.  80,  61  Cal.  Ill,  68  Cal.  442, 
71  OaL  507,  6  Mont.  456,  7  Mont.  214:  First 
Nat.  Bank  of  Santa  Barbara  v.  De  La  (iuerra, 
61  OaL  109.) 

86.  The  statute  does  not  contemplate  that 
homesteads  should  be  carved  out  of  land  held 
in  joint  tenancy  or  by  tenancy  in  common, 
because  it  has  provided  no  mode  for  their 
separation  and  ascertainment.  (Wolf  v. 
Fleischacker,  5  Cal.  244.) 


Cited  6  Cal.  167,  417,  666;  28  CaL  617$  ^ 
Cal.  425;  32  Cal.  488;  61  Cal.  112:  71  CaL 
507;  6  Mont.  456;  7  Mont  214,  215. 

86.  Land  held  by  a  husband  with  his  wife 
and  child  as  tenants  in  common  is  not  sub- 
ject to  homestead  rights  under  the  laws  of 
this  state.    (G^iblin  v.  Jordan,  6  Cal.  416.) 

87.  Where  land  is  held  by  a  husband  with 
his  wife  and  child  as  tenants  in  common  the 
parties  in  such  a  case  are  as  much  tenants  in 
common  as  though  they  were  entire  strangers 
to  each  other.  (Giblin  v.  Jordan,  6  Cal.  416.) 
Cited  23  Cal.  517;  27  Cal.  425;  82  Cal.  488; 

71  Cal.  507 ;  6  Mont.  456. 

88.  Land  held  in  joint  tenancy  is  not  sub- 
ject to  a  dedication  for  homestead  purposes ; 
and  where  the  joint  tenants  made  partition, 
the  character  of  the  homestead  cannot  be  at- 
tached to  any  portion  of  it  by  occupancy  as  a 
dwelling  place  prior  to  the  partition.  (Rey- 
nolds V.  Pixley,  6  Cal.  165.) 

Cited  23  Cal.  517;  27  Oal.  425;  81  CaL  580; 
82  CaL  488;  61  Cal.  112;  71  Cal.  280,  607 ; 
6  Mont.  456. 

89.  On  partition  each  of  the  joint  tenants 
receives  his  portion,  subject  to  the  general 
rules  that  govern  the  acquisition  of  real  es- 
tate ;  and  iithere  was  no  residence  after  parti- 
tion of  the  land  and  before  claims  in  suit  had 
become  legal  charges  thereon,  it  cannot  be 
exempted  as  a  homestead.  (Reynolds  v.  Pix- 
ley, 6  Cal.  165.) 

90.  A  homestead  cannot  be  carved  out  of 
land  held  in  joint  tenancy  or  tenancy  in 
common,  even  if  the  joint  tenant  or  tenant  in 
common  who  claims  the  homestead  is  in  the 
exclusive  possession.  (Seaton  v.  Son,  32  Cal* 
481.) 

Cited  61  Cal.  Ill;  71  Oal.  507;  7  Mont  214; 
18  Nev.  525. 

91.  Prior  to  the  act  of  March  9,  1868,  a 
homestead  could  not  be  acquired  in  land  held 
by  the  claimant  in  joint  tenancy  or  as  a  tenant 
in  common.  (Fitzgerald  v.  Femandes,  71  Cal. 
504;  Cameto  v.  Dupuy,  47  Cal.  79,  cited  61 
Cal.  Ill,  71  Cal.  508.) 

92.  Prior  to  the  act  of  March  9,  1868,  a 
homestead  could  not  be  selected  from  an  un- 
divided interest  in  land ;  and  under  that  act 
a  homestead  could  only  be  selected,  or  a 
homestead  previously  selected  be  validated, 
where  the  party  claiming  the  same  was  in 
the  exclusive  possession  of  aparticular  tract, 
and  had  the  same  inclosed.  (Bbusset  v.  Green, 
54  Oal.  136.) 

98.  The  act  of  1868  does  not  allow  a  home- 
stead to  be  carved  out  of  lands  held  in  joint 
tenancy  or  tenancy  in  common,  except  when 
the  person  filing  the  declaration  is  in  the 
exclusive  occupation  of  the  tract  sought  to 
be  dedicated  as  a  homestead.  (Cameto  v. 
Dupuy,  47  Cal.  79.) 

94.  Under  section  1  of  the  act  of  March  9, 
1868,  a  tenant  in  common  of  land  who  was 
not  in  the  exclusive  occupancy  thereof,  and 
did  not  have  the  same  inclosed,  could  not 
acquire  a  homestead  therein  to  the  extent  of 
his  undivided  interest;  nor  was  a  homestead, 
recorded  by  him  on  such  land  prior  to  the 
passage  of  the  act,  rendered  valid  by  the  pro- 
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TiflioDB  of  leetton  2  of  the  act.    (Fitq;erald  y. 
Femandei,  71  Gal.  604.) 

96.  If  a  husband  owns  an  ondmded  interest 
in  land,  as  a  tenant  in  common  with  others, 
and  is  living  on  it  with  his  family,  his  wife 
may  claim  a  homest^ui  on  it  to  the  extent  of 
the  husband's  nndivided  interest,  and  to  the 
extent  in  value  of  five  thousand  dollars.  (Hig- 
gins  V.  Higgins,  46  Gal.  259.) 

96.  The  act  of  March  9, 1868  (SUts.  1868,  p. 
116),  relating  to  homesteads  in  undivided  in- 
terests, has  no  application  to  cases  in  which 
parties  claiming  under  invalid  homestead  deo 
larations  had,  i>revious  to  its  passage,  parted 
with  all  their  right,  title,  and  interest  m  the 
premises  declared  upon.  (First  Nat.  Bank 
of  Santa  Barbara  v.  De  La  Guerra,  61  Gal.  109.) 

Lands  held  in  common.    See  poet,  263. 

0.  Dwbln  7M9moiit'h§u99:  Lot  With  Two  How; 

Building  Mono  ao, 

97.  The  premises  consisted  of  a  lot  of  land 
in  San  Francisco,  thirty-five  feet  in  width  and 
one  hundred  and  twenty-two  and  one-half 
feet  in  depth,  which,  with  the  improvements, 
were  of  the  value  A  ek;ht  thousand  dollars. 
Upon  the  land  was  a  double  house  intended 
for  two  families.  The  insolvent  never  occu- 
pied more  than  the  southerly  half  of  the  same : 
the  other  half  has  always  been  and  is  occupied 
b^  his  tenants.  The  double  house  has  two 
distinct  entrances,  and  there  is  no  connection 
between  the  two  tenements  by  which  a  person 
can  go  within  from  one  house  to  the  other. 
Held,  the  court  erred  in  setting  apart  as  a 
homestead  that  portion  of  the  premises  not 
occupied  by  the  insolvent.  (Tieman  v.  His 
Creditors,  62  Gal.  286.) 

Gited  71  Gal.  306;  76  Gal.  424;  82  Gal.  229. 

98.  An  owner  of  a  lot  of  land  having  two 
houses  thereon,  which  are  separated  from 
each  other  by  a  fence,  who  exclusively  resides 
in  one  of  the  houses,  the  other  being  occupied 
by  a  tenant,  can  acquire  a  homestead  only  on 
that  part  of  the  lot  on  which  the  house  in 
which  he  resides  is  situated.  (Maloney  v. 
Hefer,  76  Gal.  422.) 

Gited  78  Gal.  295;  82  Gal.  229;  94  Gal.  296; 
distinguished  86  GaL  153. 

99.  Homestead  right  cannot  be  asserted 
merely  to  a  building;,  independent  of  the  land 
upon  which  the  building  is  erected.  (Smith 
V.  Smith,  12  Gal.  216.) 

7.  Land  Omitted  from  Dood  by  MIotako;  Eviction 

from  Part. 

100.  The  demandedpremises  were  intended 
to  be,  but  by  mutual  mistake  were  not,  in- 
cluded in  a  conveyance  of  certain  lands  ex- 
ecuted by  the  plaintiff,  Flavel  Hayford,  to  the 
defendant,  Gatherine  Kocher.  Afterwards  a 
decree  of  reformation  was  made  and  entered, 
by  which  the  conveyance  was  made  to  include 
the  omitted  premises.  After  the  execution  of 
the  conveyance,  and  before  the  commence- 
ment of  me  action  for  its  reformation,  the 
T^aintiff,  Lydia  A.  Hayford,  wife  of  Flavel 
Hayford,  selected  the  premises  as  a  home- 
stead, knowing  at  the  time  that  the  parties  to 
the  conveyance  intended  that  the  property 
should  be  included,  and  that  it  had  been 
omitted  by  mutual  mistake.    Held,  that  no 


homestead  rights  attached  to  the  nropsrtf. 
(Hayford  v.  Kocher,  65  Gal.  389.) 
Gited  66  Gal.  373;  6  Mont.  613. 

101.  If  party  acquires  homestead  right  in 
tract  of  land,  and  subsequently  is  evicted 
under  a  judgment  from  the  part  of  the  tract 
on  which  he  lived,  he  may  move  on  the  other 
part,  and  hold  it  under  the  Homestead  Law. 
(Spencer  v.  Geiasman,  37  Gal.  96.) 

Gited  61  Gal.  115 ;  70  Gal.  274;  79  Gal.  611. 

YL  BesUleiiee. 

/.  Rooidoneo  in  tho  Stato, 

102.  Phrase  "  resident  of  this  state,"  used 
in  the  second  section  of  the  Homestead  Act, 
means  an  actual  and  not  a  constructive  pres- 
ence.   (Bix  V.  McHenry,  7  Gal.  89.) 

103.  Fact  that  husband  and  wife  do  not  in- 
tend to  reside  permanently  in  this  state  does 
not  prohibit  them  from  enjojring  the  benefit 
of  the  Homestead  Law;  but  they  are  entitled 
to  the  riffht  of  homestead  so  lonff  as  they 
daim  and  use  the  property  as  8u<m,  and  aty 
tually  reside  within  the  state.  (Dawley  v. 
Ayers,  23  Gal.  108.) 

Absence  of  wife  from  state,  effect  oL  See 
poet,  117, 118. 

2.  Rooidoneo  of  WHo  Liwing  Soparato  or  MIono, 

104.  A  declaration  of  homestead  made  by  a 
married  woman  under  the  Homestead  Act  of 
1860  is  valid,  notwithstanding  her  husband 
never  resided  or  made  his  nome  on  such 
homestead,  and .  never  executed  at  acknowl- 
edged the  homestead  claim  made  by  her,  and 
in  the  absence  of  any  showing  as  to  the 
causes  of  his  absence  from  such  homestead, 
or  that  he  had  a  home  or  fixed  residence  else- 
where, or  any  family  other  tluui  his  wife. 
(Gambette  v.  Brock,  41  Gal.  78.) 

Gited  83  Gal.  26,  27. 

106.  The  question  as  to  the  validity  of  the 
wife's  homestead  claim,  when  it  appears  that 
she  and  her  husband  were  living  separate  by 
agreement,  or  that  he  had  abandoned  her,  or 
that  he  had  a  fixed  home  and  residence  else- 
where, not  decided.  (Gambette  v.  Brock, 
41  Gal.  78.) 

3.  Actual  Rooidoneo,  Mocooofty  of. 

106.  Although  statute  providing  for  home- 
stead is  to  be  liberally  construed  in  some 
respects,  yet  the  requirement  as  to  the  resi- 
dence of  the  claimant  upon  the  land  at  the 
time  the  declafation  is  filed  should  be  strictly 
construed.  (Tromans  v.  Mahlman,  92  Gal.  1.) 

107.  Particular  land,  and  none  other,  which 
was  actually  occupied  for  homestead  purposes 
by  the  claimant  at  the  time  of  making  the 
declaration  of  homestead  will  be  exempt 
under  its  operation.  The  declaration  ror 
which  the  statute  provides,  ex  proprio  vigore, 
does  not  impress  upon  the  land  the  quality  of 
homestead.  (Gregg  v.  Boetwick,  33  Gal.  220, 
cited  35  Gal.  819,  §1  Gal.  179,  41  Gal.  83,  45 
Gal.  69,  61  Gal.  461.  68  Gal.  573,  71  Gal.  304, 
83  Gal.  26,  98  Gal.  147, 478, 100  Gal.  324 ;  Mann 
V.  Rogers,  35  Gal.  816,  cited  63  Gal.  117,  70 
Gal.  241,  71  Gal.  304.) 

108.  To  constitute  valid  homestead  claim- 
ant must  actually  reside  on  premises  when 
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the  dedanUon  is  filed.  (Aucker  t.  McCoy. 
66  CM.  624,  cited  69  Cal.  196,  71  Cal.  304,  62 
Gal.  229, 92  Cal.  7 ;  Prescott  v.  Prescott,  46 
Gal.  68,  cited  68  Cal.  673,  82  Cal.  228,  92  Cal. 
7;  Babcock  v.  Gibbe,  62  Cal.  629,  dted  62 
Gal.  636,  66  Cal.  627,  68  Cal.  673,  82  Cal.  228, 
92  CM.  7,  8;  Dorn  v.  Howe,  52  Cal.  630,  dted 
66  Cal.  527,  68  CaL  573,  70  Cal.  289, 71  Cal. 
806,  82  Cal.  228.) 

109.  The  homestead  is  the  f amilj  reiidence, 
and  in  order  to  constitute  a  homestead  there 
moflt  be  an  actual  occupanc3r,  with  the  inten- 
tion of  dedicating  the  premises  to  such  pur- 
poBe.  Residence  is  pnma  iacie  evidence  of 
such  intention,  and  imports  notice.  (Holden 
T.  Finney,  6  Cal.  234.) 

Cited  37  Cal.  372;  70  Cal.  189;  71  Cal.  279. 

110.  The  residence  required  hj  the  Home- 
stead Law  is  an  astual  residence.  (Dorn  y. 
Howe,  62  Oal.  630.) 

111.  Premises  neyer  assume  the  character 
of  a  homestead  until  actual  residence  thereon 
by  the  family.  (Benedict  y.  Bunnell,  7  Cal. 
245.) 

Cited  41  Cal.  83;  71  Cal.  326. 

112.  Under  the  statute  in  force  in  April, 
1860,  as  well  as  under  the  proyisions  of  the 
Civil  Code,  to  constitute  a  yalid  homestead 
the  claimant  must  actually  reside  on  the 
premisefl  when  the  declaration  is  filed. 
(Pfieter  y.  Dascey,  68  Cal.  572.) 

Cited  92  Cal.  7. 

113.  To  constitute  a  yaUd  homestead  the 
claimants  must  actually  reside  on  the  prem- 
ises when  the  dedaration  of  homestead  is 
filed,  and  the  residence  must  be  real,  and  not 
sbani  or  pretended.  (Tromans  y.  Mahlman, 
98  CaL  1.) 

114.  A  homestead  cannot  be  acquired  by 
one  who  is  out  of  possession  at  the  time  <n 
declaring  the  same  and  has  neyer  since  had 
the  possession ;  nor  can  such  right  be  created 
and  asserted  by  a  wrongful  possessor  as 
against  one  who,  at  the  time  of  such  creation, 
was  lawfully  entitled  to  the  i>ossession. 
(Mann  y.  Bogers,  85  Cal.  316.) 

(Mted  41  Cal.  83;  76  CaL  424;  88  Cal.  27. 

115.  A  deyisee  of  a  tract  of  land,  who 
resides  on  a  part  only  of  it,  cannot  file  a  dec- 
laration of  homestead  thereon  so  as  to  indude 
a  xxnrtion  of  the  tract  which  had  never  been 
occupied  by  him,  but  which  is  at  the  time  of 
filing  the  declaration  in  the  exdusive  posses- 
sion and  occupancy  of  a  tenant  unaer  an 
unexpired  lease  made  with  his  ancestor. 
(EsUte  of  Oowey,  71  Cal.  300.) 

116.  Where  the  wife,  at  the  date  of  the  ex- 
ecution of  the  mortgage,  was  not  a  resident  of 
the  state,  the  homestead  right  cannot  be  sus- 
tained.   (Benedict  v.  Bunnell,  7  Cal.  245.) 

117.  Where  the  husband  bought  certain 
land  during  the  absence  of  his  wile  from  the 
state,  and  mortgaged  it,  and  subsequently  his 
wife  returned  and  resided  on  it.  Held,  that 
it  could  not  be  held  as  a  homestead  aeainst 
the  mortgagee.    (Rix  v.  McHenry,  7  Cal.  89.) 

118.  Where  a  married  man,  whose  wife  had 
never  resided  in  this  state^  purchased  a  lot  of 
luid  and  resided  upon  it,  which  he  then 
mortgaged,  his  wife  not  joining  therein,  and 
Babm^uently  his  wife  came  to  this  state  and 


resided  with  him  on  the  mortgaged  premises. 
Held,  that  the  character  of  nomestead  was 
never  impressed  upon  the  premises  until  the 
actual  residence  of  the  fomily  tiiereon,  and 
therefore  the  homestead  exemption  cannot  be 
sustained  against  the  mortgage.  (Gary  v. 
Tice,  6  Cal.  625.) 
Cited  7  Cal.  91,  246;  13  Cal.  649;  41  Cal.  83. 

Necessity  of  actual  residence.  See  ante,  29 ; 
I>ost,  140. 

Lot  with  two  houses  or  double  tenement- 
house.    See  ante,  Y,  6. 

4,  SulBciBncy  of;  Fermanent  BBsidweo;  RropBrty 

Part//  Occupied, 

119.  Plaintiff,  in  the  year  1867,  filed  a  deda- 
ration of  homestead  upon  one  thousand  one 
hundred  acres  of  government  land.  He  at 
that  time,  and  ever  since,  has  resided  on  the 
land.  He  inclosed  about  three  hundred  acres 
of  the  land  with  a  fence,  and  used  the  remain- 
ing portion  for  grazing.  His  neighbors  also 
grazed  the  unindosed  portion,  but  at  the 
same  time  recognized  the  land  as  plaintiff's. 
Some  time  about  the  year  1875  other  ]^rties 
entered,  by  permission  of  the  plaintiff,  as 
pre-emptors  upon  portions  of  the  lands  em- 
braced m  the  dedaration  of  homestead,  and 
obtained  titles  to  their  respective  claims  from 
the  United  States,  the  plaintiff  bein^  a  wit- 
ness at  the  land-office  for  each  of  said  pre- 
emptors,  all  of  whom  afterwards  conveyed 
their  lands  to  the  plaintiff.  Held,  his  resi- 
dence within  the  inclosure,  upon  the  facts 
found,  was  sufficient  to  make  good  his  home- 
stead claim  to  all  the  land  described  in  the 
dedaration.  (Ombaum  v.  His  (Creditors,  61 
Cal.  456.) 

Cited  71  Cal.  303. 

120.  It  is  not  necessary  that  a  homestead 
should  be  and  remain  a  permanent  home; 
and  the  fact  that  the  homestead  claimants 
intend  to  and  are  working  a  placer  mine  upon 
the  |>remises,  in  working  of  which  the  land 
ifl  being  washed  away,  does  not  affect  their 
right  to  select  the  land  as  a  homestead,  so 
long  as  they  choose  to  make  it  their  home. 
(Gay lord  v.  Place,  98  Cal.  472.) 

121.  Declaration  may  be  made  on  property 
upon  which  claimant  has  actually  resided  only 
one  day,  although  the  family  of  the  claimant 
reside  elsewhere,  and  the  property  is  partly 
rented  to  others  or  used  for  purposes  other 
than  a  residence.  (Skinner  y.  Miall,  69  CaL 
195.) 

Cited  94  Cal.  294. 

122.  Where  the  daimants  of  a  homestead 
went  upon  the  premises,  not  to  make  their 
home  or  place  of  abode  there,  but  only  to 
spend  a  night  or  two  for  the  purpose  of  claim- 
ing a  homestead  and  then  to  return  to  their 
home  elsewhere,  and  did  so  return,  an  actual 
residence  on  the  premises  is  not  shown,  suffi- 
cient to  sustain  the  declaration  and  create  a 
valid  homestead.  (Tromans  v.  Mahlman,  92 
Cal.  1.) 

123.  A  declaration  of  homestead  covering 
certain  premises  on  which  the  daimant  re- 
sided, and  certain  other  premises  which  were 
not  occupied  bjrhim,  is  valid  bo  far  as  the 
land  resided  on  is  concerned.  (King  y.  (jrots, 
70  Cal.  236.) 
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5.  £¥/(fene0  of. 

124.  The  residence  of  the  claimant  at  the 
time  the  declaration  was  filed  is  not  a  fact  of 
maj  general  or  public  interest,  and  cannot  be 
proved  by  eviaence  of  the  general  nnder- 
Btanding  and  report  in  the  commonity*  (Pfis- 
ter  T.  Dascey,  68  Cal.  572.) 

Til.  Tftlne  of. 

126.  If  there  is  any  seeming  conflict  between 
eections  1260  and  1263  of  the  Civil  Code  in 
relation  to  the  value  of  homesteads,  the  two 
sections  must  be  construed  according  to  the 
canon  prescribed  by  section  4482  of  the  Politi- 
cal Cede  for  the  construction  of  all  the  codes. 
(Ham  V.  Santa  Rosa  Bank,  62  Cal.  126.) 

126.  There  is  no  conflict  between  sections 
1260  and  1263  of  the  Civil  Code;  the  word 
''  value''  in  the  one  refers  to  the  actual  value, 
or  the  value  in  the  opinion  of  persons  other 
than  the  declarant,  whilst  the  words  **  estimate 
of  value,"  in  the  other,  refer  to  an  estimate  of 
value  in  the  opinion  of  the  declarant.  (Ham 
v.  Santa  Rosa  Bank,  62  Cal.  126.) 

127.  Declaration  of  homestead  is  not  evi- 
dence of  value  of  the  homestead,  even  if 
it  states  the  value;  and  if  the  declaration 
describes  a  tract  of  land  worth  more  than  five 
thousand  dollars,  the  actual  homestead  will 
be  enough  of  the  tract  described,  including 
the  dweliinff-house,  to  come  within  said  value. 
(Estate  of  Delaney,  37  Cal.  176.) 

128.  In  selection  of  homestead  there  are  no 
statutory  limitations  as  to  quantity  or  value. 
The  law  simply  requires  that  the  premises 
selected  for  tnat  purpose  shall  be  described, 
and  that  the  value  of  the  premises  shall  be 
estimated.  (Ham  v.  Santa  Rosa  Bank,  62 
Cal.  126.) 

129.  Exemption  from  forced  sale  is  not  an 
attribute,  but  only  an  incident  of  the  home- 
stead ;  the  homestead  mav  exceed  the  value 
limit  of  the  exemption;  but  the  excess  in 
value  does  not  invalidate  the  selection  if  it  is 
otherwise  valid  under  the  provisions  of  sec- 
tions 1262  and  1263  of  the  CTivil  Code.  (Ham 
V.  Santa  Rosa  Bank,  62  Cal.  126.) 

Cited  82  CaL  228,  230. 

130.  Where  the  homestead  claim,  as  de- 
scribed in  the  declaration,  includes  several 
lots  of  land,  and  the  lot  on  which  the  home- 
stead residence  is  situated  equals  or  exceeds 
five  thousand  dollars  in  value,  the  homestead 
claim  is  void  as  to  all  the  lots  included 
therein,  over  and  above  the  one  thus  occupied 
as  the  homestead  residence.  (McDonald  v. 
Badger,  23  Cal.  393.) 

131.  Where  the  declaration  of  homestead 
claimed  and  described  two  lots  of  land,  and 
the  one  on  which  the  homestead  residence 
was  situated  was  worth  five  thousand  dollars 
or  more,  and  both  lots  were  sold  on  an  execu- 
tion issued  on  a  judgment  against  the  hus- 
band, held,  that  the  purchaser  at  the  ex- 
ecution sale  acquired  a  valid  title  to  the  lot 
on  which  the  homestead  residence  was  not 
situated,  and  could  maintain  ejectment  there- 
for.   (McDonald  v.  Badger,  23  Cal.  393.) 

132.  If  homestead  land  increases  in  value 
after  filing  of  declaration,  so  as  to  be  worth 
more  than  five  thousand  dollars,  the  same 


will  be   decreased   in   quantitv  pro  tanto. 
(Estate  of  Delaney,  87  CaL  176.) 

Excess  is  not  homestead.    See  ante,  60. 
Declaration,  statement  ol  value  in«    See 
ante,  lY,  4. 

Tin.  ft^estlOB  of  DeilealtoB,  Hew  De- 
termined, aad  Evldenee  m  te» 

188.  'Hie  homestead  and  the  tests  bv  which 
it  is  ascertained  are  the  same  whetner  the 
question  arises  between  a  hosbMid  and  wife, 
or  one  of  them  and  a  vendee,  a  mortgagee,  a 
creditor,  or  the  heirs  of  the  deceased  husbsiid 
or  wife.    (EsUte  of  Delaney,  87  Cal.  176.) 

134.  The  fact  of  the  dedication  of  the  prem- 
ises in  question  as  a  homestead  was  properly 
submitted  to  the  jury.  (Cook  v.  McChristian, 
4  Cal.  23.) 

135.  The  question  of  homestead  is  a  ques- 
tion of  fact,  and  the  presumption  arising  from 
residence  may  be  defeated  by  facts  aiKi  cir- 
cumstances aliunde*  (Holden  v.  Pinn^y,  6 
Cal.  234.) 

136.  Occupancy  by  family  is  presumptiTe 
evidence  of   api>ropriation  of  a  place  as  a 
homestead,  and  is  consequently  notice  to  all 
the  world.    (Taylor  v.  Hargous,  4  Cal.  268.) 
Cited  6  Cal.  235;  71  CaL  279. 

137.  By  common  law,  residence  raises  the 

E resumption  that  the  premises  so  held  are  the 
omestead,  and  every  one  is  bound  to  take 
notice  of  the  character   of   the   occupant's 
claim.    (Cook  v.  McChristian,  4  Cal.  23.) 
Cited  6  Cal.  167, 235 ;  15  Cal.  204 ;  25  Cal.  Ill ; 
71  Cal.  280,  826;  distinguished  4  Cal.  272. 

138.  Occupancy  of  premises  by  husband  and 
wife  only  affords  an  inference  of  dedication 
as  a  homestead,  or  presumption  that  the 
property  is  a  homestead ;  but  when  this  oc- 
cupancy ceases  by  the  act  of  the  husband 
under  such  circumstances — as  death  of  the 
wife — his  sole  act  is  effectual  to  change  the 
homestead  nature  of  the  property,  no  pre- 
sumption or  inference  arises  that  he  means 
to  resume  their  occupancy  as  the  homestead 
of  his  family.  (Benson  v.  Aitken,  17  Oal. 
163.) 

189.  Residence  of  husband,  with  his  family, 
upon  the  premises  impresses  upon  them  the 
character  of  homesteiui.  (Moss  v.  Warner, 
10CaU296.) 

Cited  87  Cal.  372;  71  Cal.  279. 

140.  The  husband  alone  had  executed  a 
deed  to  defendant.  There  was  evidence  tend- 
ing to  show  that  the  premises  were  never 
occupied  by  the  plaintins  with  the  intention 
of  making  them  tne  homestead ;  and  also  evi- 
dence tending  to  prove  an  abandonment  of 
their  occupancy,  and  a  residence  on  other 
property  as  that  of  the  family.  The  court 
below  submitted  a  series  of  questions  to  the 
jury,  for  a  special  verdict,  the  first  of  which 
was:  ''Did  the  plaintiffs  ever  dedicate  and 
set  apart  the  real  estate  described  in  the  com- 
plaint as  a  homestead,  by  living  upon  it  with 
the  intention  so  as  to  dedicate  it  '^  7  and  told 
the  jury,  if  they  answered  this  question  in  the 
negative,  the  answer  would  constitute  their 
entire  verdict,  but  if  they  found  in  the  afiirm- 
ative,  they  should  then  proceed  to  answer 
the  other  questions.    Held,  that  such  direc- 
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tion  was  proper,  as  «  negatiye  answer  to  this 
qnestiom  was  condusiye  against  a  recoyerjr, 
aod  that  such  directions  are  convenient  in 
practice,  and  no  abase  of  discretion*  (Broados 
y.  Nelson,  16  Cal.  79.) 

IXm  Hfttire  of  Estate  Create!  hj$  Adrene 

Possession  of« 

141.  Homestead  right  is  as  much  for  bene- 
fit of  children  as  for  the  benefit  of  the  wife. 
(Ues  ▼.  De  Biablar,  12  Cal.  827.) 

Cited  90  Cal.  49. 

142.  The  settinff  apart  by  the  probate  conrt 
of  a  homestead  for  the  benefit  of  the  widow 
and  children  of  deceased  does  not  change  the 
natore  or  character  of  the  title.  (Herroid  y. 
Been,  68  CaL  44a.) 

Cited  71  CaL  827 ;  81  Cal.  248;  100  Cal.  461. 

143.  Homestead  claim  does  not  giye  any 
new  title,  nor  strengthen  or  enlarge  the  one 
existiiy,  and  is  no  defense  to  an  action  to 
<miet  title  asainst  the  purchaser  after  he  has 
abandoned  the  contract.  (Snodgrassy.  Parks, 
79  Oal.  65.) 

144.  The  party  in  possession  of  land  by  a 
dedication  of  the  same  to  homestead  use  does 
not  acquire  any  title  which  he  did  not  before 

I,  and,  if  he  is  in  possession  wrongfully, 


does  not  acquire  thereby  any  defense 
against  the  claim  of  the  true  owner;  but,  as 
agunst  the  creditors  of  such  party,  such  dedi- 
cation to  homestead  purposes  protects  the  land 
as  much  as  though  he  was  yested  with  the  fee 
simple  title.  (Brooks  y.  Hyde,  37  Cal.  366.) 
Cited  70  Cal.  241;  71  Cal.  327;  79  Cal.  611; 
98  Cal.  478. 

146.  The  mere  possession  and  use  of  prem- 
as  a  homestead  does  not  of  itself  create 
waij[  interest  in  the  property,  when  the  parties 
claiming  the  homestead  haye  no  title  or  estate 
therein.  (Calderwood  y.  Teyis,  23  Cal.  835.) 
Cited  87  Cal.  372. 

146.  If  premises  were  separate  property  of 
^ther  husband  or  wife,  or  the  common  prop- 
erty of  both,  before  they  became  such  home- 
stead, they  remained  BU<m  separate  or  common 
property  afterward.  (Johnston  y.  Bush,  49 
Cal.  19S.) 

147.  As  soon  as  a  place  acquires  the  charac- 
ter of  a  homestead  it  is  immaterial  how  the 
title  to  the  property  originated,  whether  it 
was  the  separate  property  of  husband,  or  wife, 
or  the  common  property  of  both.  It  becomes 
a  sort  of  joint  tenancy,  with  the  riffht  of  sur- 
yiTorship,  as  between  husband  and  wife,  and 
this  estate  cannot  be  altered  or  destroyed  ex- 
cept by  tiie  concurrence  of  both,  in  the  man- 
-aer  proyided  by  law,  unless  it  be  in  fayor  of 
an  innocent  purchaser  without  notice.  (Taylor 
T.  Haraous,  4  Cal.  268.) 

Cited  6  Cal.  73;  8  Cal.  78,  509;  12  Cal.  125; 
14  Cal.  477;  81  Cal.  530;  71  Cal.  280,  281; 
13  Ney.  308. 

148.  The  homestead  estete  is  a  sort  of  joint 
tenancy  with  the  right  of  suryiyorship  as  be- 
tween nusband  and  wife,  and  cannot  be  de- 
stroyed except  by  the  concurrence  of  both  in 
the  manner  prescribed  by  law.  (Estete  of 
Tompkins,  12  Cal.  114.) 

C^ed22  OaLeSS;  13 Key.  308;  denied  25  Cal. 
114. 


149.  The  dedication  of  land  as  a  homestead 
under  the  Homestead  Act  of  April  21,  1851, 
did  not  constitute  the  husband  and  wife  joint 
tenante,  with  the  right  of  suryiyorship. 
(Johnston  y.  Bush,  49  Oal.  198.) 

150.  In  the  homestead  estoto  most  of  the 
unities  of  a  joint  tenancy  are  to  be  found.  The 
main  difference  between  a  homestead  ten- 
ancy and  a  joint  tenancy  at  common  law  is 
the  want  of  power  in  one  of  the  parties  in  the 
case  of  the  homestead  to  seyer  the  tenancy. 
(Barber  y.  Babel,  36  Cal.  11.) 

Cited  98  Cal.  461 ;  99  Cal.  49. 

Nature  of  estete.  See  ante,  I;  854;  post, 
876. 

161.  Whateyer  bo  the  character  of  the  title 
or  interest  in  the  land  held  at  the  time  of  the 
filing  of  the  declaration,  the  claim  will  attoch 
to  that  title  or  interest,  and  whateyer  may 
inure  to  or  ffrow  out  of  that  title  will  be  im- 
p>ressed  with  the  lien  equally  with  the  original 
title.    (Alexander  y.  Jackson,  92  Oal.  614.) 

152.  During  coyerture,  and  while  the  hus- 
band remains  the  head  of   family,  neither 

Earty  to  the  maritel  relation  can  hold  the 
omestead  adyersely  to  the  other,    (^uldin 
y.  Cox,  67  Cal.  387.) 

153.  On  a  reyiew  of  the  eyidenoe,  held, 
that  the  acte  of  the  defendants,  subsequent  to 
their  entry  into  the  homestead  under  a  lease 
from  the  husband,  were  not  sufficient  to  indi- 
cate to  the  wife  that  their  holding  was  ad- 
yerse.    (Mauldin  y.  Cox,  67  Cal.  387.) 

154.  Married  woman,  haying  filed  an  atp 
tempted  declaration  of  homestead,  and  con- 
tinumg  to  reside  on  the  premises  with  her 
husband,  cannot  claim  adyersely  to  him  or 
those  claiming  under  him  while  he  remains 
the  head  of  the  family.  (First  Nat.  Bank  of 
Sante  Barbara  y.  De  La  Guerra,  61  Cal.  109.) 

156.  A  tenant  under  a  lease  of  the  home- 
stead, executed  by  the  husband  without  the 
concurrence  of  the  wife,  is  estopped  during 
the  existence  of  the  term  frop  asserting  an 
adyerse  possession  against  either  the  h  (island 
or  the  wife.    (Mauldin  y.  Cox,  67  Oal.  387.) 

Adyerse  possession  of.  See  Adyerse  Posses- 
sion, 207. 

]L  Bxemptloii  of* 

/.  CoMtftutfOMf  Prot0etien  of;  hfivor  §f  Legtafa* 

tun. 

156.  The  constitution  is  inoperatiye  in  itself, 
and  looks  to  legislation  to  determine  how  far 
and  in  what  manner  the  homestead  should  be 
protected  from  forced  sale.  (Cary  y.  Tice,  6 
Cal.  625.) 

157.  Legislature  may  de^rmine  in  what 
manner  and  how  the  homestead  is  to  be  pro- 
tected.   (PfeifiFer  y.  Riehn,  13  Cal.  643.) 

2,  Uttbh  for  Statutory  DobtB  Only:  Tru9t  on 
Which  Property  He/d. 

Exemption  of.    See  Public  Lands,  259. 
Homesteader   is  a  subsequent  purchaser. 
See  Lis  Pendens,  22. 

158.^  Section  1241  of  Ciyil  C^ode  enumerates 
cases  in  which  a  homestead  may  be  token  for 
a  debt,  and  it  can  be  so  token  in  no  other  in- 
stence.  (Ontario  Stote  Bank  y.  Gerry,  91 
CaL  94.) 
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159.  Declaration  of  homestead  bj  a  grantee 
doei  not  defeat  traste  on  which  he  took  the 
land.    (GUbert  v.  Sleeper,  71  CaL  200,  2940 

3,  D§eiaratfon  Wh&th§r  Fraudul9nt  m  Againtt 

Cnditon. 

160.  A  homestead  is  not  fraudulent  as  to 
creditors  of  the  declarant  because  made  during 
the  proj§;res8  of  litigation  which  subsequently 
results  m  an  ordinary  money  judgment  against 
him.    (Fitzeli  T.  Leaky,  72  Cal.  477.) 

161.  The  head  of  a  family  having  property 
subject  to  a  homestead  declaration,  and  who 
is  indebted  to  third  persons,  may,  notwith- 
standing his  indebtedness,  exercise  his  right 
of  homestead ;  and  the  fact  of  his  having  done 
so  is  not  in  itself  sufficient  evidence  of  fraud 
to  invalidate  the  homestead  claim  at  the  in- 
stance of  his  creditors.  (King  v.  Gots,  70  Gal. 
236.) 

162.  A  and  B  were  partners,  and  as  such 
owned  two  tracts  of  land.  A  for  several 
vears  had  resided  upon  one  of  the  tracts  with 
his  family,  using  it  as  a  homestead.  The  firm 
becoming  embarrassed,  they  made  a  division 
of  their  lands,  and  B  executed  to  A  a  deed  of 
his  interest  in  the  homestead  tract;  and  A 
executed  to  B  a  deed  of  his  interest  in  the 
other  tract.  These  deeds  were  executed  for 
the  purpose  of  enabling  A  to  file  a  declaration 
of  homestead  on  the  tract  deeded  to  him,  and 
thereby  preventing  the  creditors  from  selling 
it  in  payment  of  their  debts.  A  soon  after 
executed  and  recorded  a  declaration  of  'home- 
stead  on  the  land.  Held,  that  the  convey- 
ances were  fraudulent  and  void  as  to  creditors, 
and  that,  notwithstanding  the  homestead 
claim,  the  land  was  still  liable  for  the  debts 
of  the  firnu  (Bishop  v.  Hubbard,  23  Gal. 
514.) 

Gited  58  Gal.  609;  63  Gal.  442;  71  Gal.  507;  6 
Mont.  456;  7  Mont.  214. 

163.  Where  a  partnership  in  embarrassed 
drcumstances  converts  its  means,  upon  the 
strength  of  which  it  has  obtained  credit,  into 
real  estate,  to  be  claimed  as  a  homestead  by 
one  of  the  firm,  for  the  purpose  of  placing 
those  means  beyond  the  reach  of  the  creditors, 
the  land  is  liable  to  the  executions  of  the 
creditors,  notwithstanding  the  declaration  of 
homestead.  (Bishop  v.  Hubbard,  23  Gal.  514.) 

4,  Um9  of  MatBria/men,  or  Street  Aeooooment; 

Righte  of  Sureties, 

164.  Under  section  1241  of  the  Givil  Gode, 
one  who  furnishes  materials  for  the  construc- 
tion of  a  building  on  real  property  after  it  has 
been  impressed  with  a  homestead,  cannot  ob- 
tain a  uen  thereon  for  the  materials  fur^ 
nished.  (Richards  v.  Shear,  70  Gal.  187.) 
Gited  74  Gal.  360;  0  Mont.  124;  13  Mont.  217. 

165.  Prior  to  the  amendment  of  March  9, 
1887,  to  section  1241  of  the  Givil  (}ode  land  on 
which  a  homestead  has  been  declared  after 
materials  have  been  furnished  for  the  con- 
struction of  a  building  thereon,  but  before  a 
claim  of  lien  therefor  has  been  filed,  is  not 
subject  to  execution  sale  in  satisfaction  of 
such  lien.  (Walsh  v.  McMenomy,  74  Gal. 
856.) 

Gited  9  Mont.  125. 


166.  The  amendment  ol  1887,  making  a 
homestead  subject  to  a  lien  for  materials  for- 
nished  for  repairs  or  improvements  thereon, 
applies  to  a  lien  filed  after  its  passaee,  though 
the  materials  for  which  l^e  lien  u  claimed 
were  furnished  before  the  pasaase  of  the  act. 
(Davies  Henderson  Lumber  Go.  v.  (lOtt- 
schalk,  81  Gal.  641.) 

167.  The  complaint  alleged,  and  the  ooort 
found,  that  the  defendant  was  insoLvent,  but 
owned  certain  inremises  which  she  claimed  as 
a  homestead.  The  notes  on  which  the  plain- 
tiff was  surety  were  otherwise  unsecured. 
Held,  that  upon  the  payment  of  the  notes  by 
theplaintiff  his  remedy  was  by  an  action  at  law 
agamst  the  defendant  to  recover  the  amount 
that  he  had  paid,  and  that  the  judgment 
therein  might  be  enforced  against  the  home- 
stead premises  to  the  extent  that  they  ex- 
oeededfin  value  the  amount  allowed  by  the 
statute.    (Magee  v.  McManus,  70  Gal.  553.) 

168.  It  is  no  defense  to  an  action  upon  a 
street  assessment  that  the  property  against 
which  it  is  sought  to  enforce  the  lien  con- 
stitutes the  homestead  of  the  defendant 
(Ferine  v.  Forbuah,  97  Gal.  305.) 

5.  ¥endoi^e  Uea;  AMoignmout  of  Contract  of 

Sale. 

160.  Homestead  land  is  charged  with  pay- 
ment of  purchase  price,  and  tms  can  onljr  oe 
discharged  by  payment,  voluntary  reiinqmsh- 
ment,  or  the  aooeptanoe  of  some  new  or  other 
security.    (Dillon  v.  Byrne,  5  Gal.  455.) 

170.  Land  on  which  a  vendor's  lien  exists 
for  the  purchase  money  may  become  a  home- 
stead, but  the  homestead  right  is  subofdinate 
to  the  lien.  And  after  this  right  has  attached 
the  husband  cannot,  without  the  assent  of  the 
wife,  chiurge  the  land  by  an  agreement  to  pay 
interest  in  addition  to  the  purchase  money. 
(McHendry  v.  Eeilly,  13  Gal.  75.) 

Gited  5  Nev.  238. 

171.  Where  the  lien  of  the  vendor  for  the 
purchase  money  has  attached  to  property  be- 
fore it  acquired  its  character  of  homestead 
neither  husband  nor  wife  can  hold  the  prop- 
erty except  in  subordination  to  the  lien.  But 
this  lien  gives  no  right  of  entry  or  title;  it  is 
a  mere  right  to  subject  the  property  to  sale, 
the  title  and  right  of  possession  remaining  with 
the  debtors  until  such  sale.  (WUliams  v. 
Young,  17  Gal.  403.) 

Gited  36  Gal.  319. 

172.  Although  the  purchaser  from  the  hus- 
band holds  the  land  m  trust  for  the  husband 
and  wife  as  owners  of  the  homestead,  yet  it  is 
subject  in  his  hands  to  the  amount  of  purchase 
money  unpaid  by  the  husband  to  the  original 
vendor,  and,  until  that  amount  has  been  satis- 
fied, the  wife  cannot  demand  a  conveyance 
from  the  purchaser.  ^Alexander  v.  Jackson, 
92  Gal.  514.) 

173.  It  is  incumbent  on  such  purchaser,  in 
order  to  put  the  wife  in  default  for  nonpay- 
ment of  purchase  money  due  from  the  hus- 
band, to  inform  the  wife  of  his  relation  to  the 
property  and  of  his  right  to  receive  the  unpaid 
purchase  money ;  and  if  he  merely  demands 
possession  of  the  prenises  without  giving  no- 
tice of  a  forfeiture  for  nonpayment  ofpurchase 
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money,  and  the  repndiatee  his  title,  his  failure 
to  sive  each  notice  takee  from  her  repudiation 
of  hie  claim  all  significance*  (Alexander  y* 
Jackson,  02  OaL  614.) 

Assignment  of  contract  of  sale  ^  husband 
alone,  rights  of  surety*    See  poet,  XI,  8. 

174.  The  assignee  of  an  unrecorded  contract 
for  the  purchase  of  real  property,  to  whom 
the  contract  was  assigned  as  security  for  the 
payment  of  a  promissory  note  of  the  purchaser, 
cannot  enforce  the  security  as  against  the  re- 
corded claim  of  homestead  of  the  purchaser's 
wife^  to  whom  the  purchaser  procured  a  con- 
veyance to  he  made,  after  the  assignment  of 
the  contract,  the  wife  taking  the  deed  without 
knowledge  of  the  assignment.  (Ontario  State 
Bank  v.  Grerry,  91  Gal.  94.) 

Mortgage  for  purchase  price.  See  poet, 
X,6. 

6.  MortgagsB. 

175.  G.  mor^aged  land  to  S.  for  five  thou- 
sand dollars,  and  afterwards  filed  a  declara- 
tion of  homestead  on  the  mortgaged  property 
and  other  property  contiguous  thereto  (the 
whole  property  being  of  the  value  of  sixteen 
thousand  dollars).  Under  a  judgment  in 
4U1  action  of  foreclosure,  subsequently  com- 
menced against  G.  (his  wife  not  being  a  party), 
S.  purchued  the  mortgaged  premises  and  re- 
ceived a  deed,  and  G.  deUveied  possession  of 
the  premises  to  him.  In  an  action  of  elect- 
ment  by  G.  and  wife,  held,  that  it  was  ciear, 
upon  the  face  of  the  declaration  of  homestead, 
that  it  was  not  intended  thereby  to  assert  a 
title  hostile  to  that  held  under  the  mortf^affe, 
but  one  in  subordination  to  it,  and  th&t  juofg- 
ment  was  rightly  entered  for  the  deienaant* 
(G^ham  v.  Oviatt,  68  Gal.  428.) 
Bistmguiahed  71  Gal.  481. 

176.  "Where,  subsequent  to  passage  of  act  of 
I860,  a  husband  and  wife,  not  having  filed  any 
declaration  under  that  act,  executed  a  mort- 
gage upon  their  homestead  premises,  acquired 
previous  to  its  passage,  held,  that  the  mort- 
was  a  valid  lien  upon  the  premises  as  against 
the  homestead  claim*  (Gohen  v.  Davis,  20 
Cal.187.) 

Cited  23  Gal.  814* 

177.  When  mortgage  is  given  as  security  for 
purchase  money  of  the  mortgaged  promises 
no  homestead  can  be  carved  out  of  the  prop- 
erty so  as  to  impair  the  rights  of  the  mort- 
gagee.   (Montgomery  v.  Tutt,  11  Gal.  190.) 

178.  Where,  after  a  decree  in  foreclosure,  a 
writ  of  assistance  is  granted,  and  the  mort>- 
gagor  and  his  wife  move  to  set  it  aside,  on  the 
ground  that  they  had  moved  upon  and  occu- 
pied the  mortgaged  premises  as  a  homestead 
oelore  the  execution  of  the  mort^^age  by  the 
husband,  and  continuously  ever  smoe,  and  it 
appears  that  the  mortgage  was  given  for  the 
purchase  money  of  the  premises,  the  motion 
must  be  denied,  even  ihoueh  the  wife  was  not 
a  parhr  to  the  foreclosure.  (Skinner  v*  Beatty , 
16  Gal.  166.) 

179.  Where  A,  who  is  a  married  man,  is 
ooeupying  premises  as  tiie  tenant  of  B,  and 
concludes  to  purchase  the  same,  and  to  do  so 
borrows  the  whole  of  the  purchase  money 
from  G,  and,  to  secure  the  pa^^ment  there* 
of  to  G,   mortgages  the  premises  to  him, 
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but  the  wife  doee  not  sign  the  mortgage, 
held,  that  the  homestead  right  was  subject  to 
the  mortntge.  (Lassen  v.  Vance,  8  Gal.  271.) 
Gited  91  Gai.  287. 

180.  The  deed  and  mortgage,  being  simul- 
taneous, were  but  parts  of  the  same  transac- 
tion.   (Lassen  v.  Vance,  8  Gal.  271.) 

181.  It  would  seem ,  under  the  circumstances, 
that  neither  the  husband  nor  his  wife  had 
either  legal  or  equitable  right  to  the  premises. 
(Lassen  v.  Vance,  8  Gal  271.) 

182.  Where  mortgage  for  price  is  surren- 
dered and  new  mortgage  for  the  price  and  an 
additional  sum  is  taken  the  plaintiff  is  en- 
titled to  make  out  of  the  lot  claimed  as  a 
homestead  only  the  actual  amount  of  the 
purchase  money  and  interest  remaining  due, 
and  for  the  excess  over  such  purchase  money 
he  must  proceed  on  his  other  security,  or 
against  the  party,  but  not  afl»inst  the  home- 
stead.   (Dillon  V.  Byrne,  6  Gal.  466.) 

183.  An  order  of  a  district  court,  setting 
aside  part  of  the  mortgaged  propertv  as  a 
homestead,  does  not  preclude  plaintiff  from 
his  remedy  upon  the  mortgage,  as  it  only 
operates  as  a  protection  asainst  other  credit- 
ors. *  (Rix  V.  McHenry,  7  Cal.  89.) 

Gited  2  Idaho,  468. 

184.  B.  bought  the  premises  in  controversy, 
and  executed  a  note  in  part  payment,  which 
was  afterward  transferred  to  the  plaintiff. 
Soon  after  the  transfer  the  plaintiff  loaned 
B.  an  additional  sum,  and  toox  his  note  and  a 
new  mortgage  on  the  same  lot,  and  his  in- 
terest in  another  lot,  and  caused  the  first 
mortgage  to  be  canceled  and  satisfied  of 
record.  In  a  suit  to  foreclose  the  mortgage 
the  wife  of  B.  intervened,  and  claimed  the 

g remises  as  a  homestead.  Held,  that  the 
md  was  liable  for  the  remainder  of  the  pur- 
chase money,  no  matter  to  what  purpose  it 
might  be  devoted.  (DiUon  v.  Byrne,  6  Cal. 
465.) 

Gited  9  Gal.  107:  10  Gal.  386;  13  Gal.  630;  16 
Gal.  199;  23  (Jal.  120. 

186.  A  mortgage  executed  bv  the  husband, 
but  not  recorded  before  a  valid  declaration  of 
homestead  by  the  wife  is  filed  for  record,  can- 
not be  enforced  against  the  wife's  claim  of 
homestead,  altiiough  ten  days  after  the  filing 
by  the  wife  of  the  declaration  the  spouses 
moved  to  adjoining  lands  for  the  purpose 
of  acquiring  title  tnereto  under  the  United 
States  homestead  laws,  and  the  declaration  of 
homestead  was  made  by  the  wife  with  full 
knowledge  of  her  husband's  intended  removal 
from  the  premises,  and  with  the- intention 
on  her  part  to  remove  therefrom  with  him. 
(First  Nat.  Bank  of  San  Luis  Obispo  v. 
Bruce,  94  Gal.  77.) 

186.  A  mortgage  executed  bv  the  husband, 
and  not  recorded  before  a  valid  declaration  of 
homestead  by  the  wife  is  filed  for  record,  can- 
not be  enforced  against  the  wife's  claim  of 
homestead.  (Ontario  State  Bank  v.  Gterry, 
91  Gal.  94.) 

187.  Where  a  mortgagor  filed  a  homestead 
subsequent  to  a  second  mortg^,  and  both 
mortgages  were  foreclosed,  the  first  mortgage 
and  part  of  the  second  bemg  paid,  and  judg- 
ment for  the  deficiency  due  the  second  mon- 
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ngee  being  docketed,  held,  that  the  lien  of 
the  docketed  deficiency  was  superseded  by  the 
homestead.    (Hershey  v.  Dennis,  58  Cal.  77.) 

188.  If  a  judgment  in  personam  and  decree 
foredoeing  a  mortgage  given  to  secure  the 
debt,  but  not  covering  the  homestead,  is  ren- 
dered against  a  husband,  the  sheriff  will  be 
enjoined  from  a  sale  of  the  homestead  on  an 
execution  issued  for  a  balance  reported  and 
docketed  after  a  sale  of  the  mortgaged  prop- 
erty, if  a  declaration  of  homestiMta  is  filed 
and  recorded  before  such  balance  is  reported 
and  docketed.  (Culver  v.  Bogers,  28  Cal.  520.) 
Cited  82  Cal.  280;  86  Cal.  140. 

Priority  between  mortgage  and  homestead. 
See  Mechanics'  Liens,  90, 

7.  JudgmenH;  Leiy  Under,  and  Saie, 

189.  The  lien  of  a  judement  is  purely  the 
creature  of  statute,  and  in  this  state  the 
statute  only  provides  that  a  judgment  shall 
become  a  lien  from  the  time  it  is  docketed 
upon  the  property  of  the  judgment  debtor 
"  not  exempt  irom  execution,"  which  means 
upon  property  not  subject  to  forced  sale.  The 
homestead  is  not  subject  to  such  sale,  either 
on  execution  or  any  other  final  process  of 
the  court,  (Ackley  v.  Chamberlain,  16  Cal. 
181.) 

Cited  61  Cal.  287 ;  9  Or.  220. 

190.  In  this  state  a  judgment  cannot  be- 
come a  lien  upon  the  homestead.  It  can 
become  a  lien  only  upon  the  real  proi>erty  of 
the  judgment  debtor  which  is  not  exempt 
from  execution.  (Bowman  v.  Norton,  16  Cal, 
213.) 

Cited  28  Cal.  400;  61  Cal.  287 ;  78  Cal.  475. 

191.  There  is  no  lien  of  the  judgment  upon 
a  homestead  until  the  levy  of  an  execution; 
and  that  levy  creates  no  hen,  except  for  the 
purpose  of^  and  as  a  foundation  for,  mstitating 
and  carr3ring  on  proceedings  to  have  an  ap- 
praisement and  sale  under  me  statute.  (Bar- 
rett V.  Sims,  59  Cal.  615;  Sanders  v.  Bussell, 
86  Cal.  119.) 

192.  If,  after  judgment  is  docketed,  wife  file 
declaration  of  homestead,  she  acquires  there- 
by such  an  interest  in  the  homestead  as  to 
enable  her  to  maintain  an  action  against 
the  sheriff  to  compel  him  to  exhaust  the 
husband's  personal  property  before  proceed- 
ing to  sell  the  homestead.  (Bartholomew  v. 
Hook,  28  Cal.  277.) 

Cited  2  Idaho,  468;  distinguished  24  Cal.  639. 

193.  A  judgment  recovered  against  the  hus- 
band after  the  first  day  of  June,  1862,  and  be- 
fore the  filing  of  a  declaration  of  homestead, 
becomes  a  lien  on  the  homestead  property, 
and  renders  it  liable  to  be  sold  under  the  ex- 
ecution issued  on  the  judgment.  (Bartholo- 
mew V.  Hook,  28  Cal.  277.) 

194.  A  judgment  obtained  after  a  declaration 
of  homestead,  unless  secured  by  a  mortgage, 
or  mechanic's,  laborer's,  or  vendor's  lien,  can- 
not be  enforced  against  the  homestead,  al- 
though an  attachment  mav  have  been  levied 
upon  the  premises  before  tne  filing  of  the  dec- 
laration of  homestead.  (McCracken  v.  Harris, 
54  Cal.  81.) 

Cited  54  Cal.  259;  58  Cal.  2;  59  Cal.  619;  72 
Cal.  484. 


196.  A  pidgment  obtained  after  the  filing  <tf 
a  declaration  of  homestead  cannot  be  enforced 
against  the  homestead,  although  an  attach- 
ment may  have  been  levied  upon  the  premises 
before  the  filing  of  the  declaration*  (Sullivan 
V.  Hendrickson,  54  Cal.  258.) 
Cited  58  Cal.  2;  72  Cal.  484. 

196.  A  homestead  was  declared  after  an 
attachment  on  the  land  and  a  judgment  in 
a  justice's  court,  but  no  abstract  had  been 
filed  or  recorded  in  the  recorder's  oflSoe. 
Held,  that  at  the  time  of  the  declaration  of 
homestead  the  judgment  did  not  constitute 
a  lien  opon  the  premises  within  sectioir  1241 
of  the  Civil  Code,  and  a  sale  under  the  judg- 
ment conveyed  no  title.  (Wilson  V.  Madison, 
58  Cal.  1.) 

197.  The  husband  or  the  wife  may  set  up 
the  fact  of  homestead  as  a  defense  to  ejectment 
based  upon  a  sheriff's  deed  of  the  premises, 
made  in  pursuance  of  an  execution  sale  on  a 
jud^ent  at  law  against  the  husband,  there 
having  been  no  arandonment  of  the  home- 
stead. (Williams  v.  Young,  17  Cal.  403.) 
Cited  28  Cal.  400;  46  Cal.  292. 

198.  A  judgment  recovered  against  the  hos- 
band  does  not  become  a  lien  on  the  home- 
stead, and  a  sale  of  the  homestead  upon  an 
execution  issued  on  such  judgment  Is  void. 
(Ackley  v.  Chamberlain,  16  CaF.  181.) 

Cited  23  Cal.  400;  59  Cal.  619. 

199.  The  attempted  execution  sale  of  a 
homestead,  under  a  jud^ent  which  cannot 
be  enforced  against  it,  is  void.  (Waggle  v. 
Worthy,  74  C^.  266.) 

200.  A  levy  and  sale  by  the  sheriff,  under 
an  execution,  of  a  homestead  held  under  the 
Homestead  Act  of  1851,  made  while  said  act 
was  in  force,  was  void,  and  conveyed  no  title 
to  the  purdiaser.  (Deffelii  v.  Pico,  46  Cal. 
289.) 

201.  A  notice  to  a  sheriff,  before  he  makea 
a  sale,  that  the  premises  he  is  about  to  sell 
are  the  homest^ul  of  the  party  giving  such 
notice,  does  not  render  the  sale  void.  Such 
notice  does  not  create  a  homestead,  nor  is  it 
evidence  of  the  existence  of  a  homestead* 
(ViUa  V.  Pico,  41  Cal.  469.) 

202.  No  damage  has  or  can  result  from  such 
a  sale.  If  the  property  sold  was  a  homestead,, 
the  sheriff's  aeed  conveyed  nothing.  Th& 
purchaser  at  such  sale  could  acquire  no  right 
to  the  propertv,  nor  could  the  plaintiff  suffer 
any  injury.    (Kendall  v.  Clark,  10  CaL  17.) 

203.  Deed  of  premises  claimed  as  a  home- 
stead, given  by  the  sheriff  to  the  purchaser 
at  the  execution  sale  for  the  excess  of  value^ 
of  the  premises  over  five  thousand  dollars, 
conveys  an  undefined  and  uncertain  interest,, 
upon  which  the  purchaser  cannot  maintain 
an  action  for  possession  and  mesne  profits., 
((^ry  V.  Estabrook,  6  CaL  457.) 

204.  The  right  of  homestead  having  onoe- 
attached,  and  not  having  been  alienated^  a 
deed  from  the  sheriff  under  an  execution 
against  the  husband  would  be  a  cloud  upon 
the  title,  and  prevent  the  free  alienation  of 
the  property  by  the  husband  and  wife.  (Dunn 
V.  Tozer,  10  Cal.  167.) 

Cited  28  Cal.  527. 

.    205.  Where  a   homestead  is  sold  by  the- 
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riieriff  on  an  ezecntlon  affainst  the  husband, 
cr  hnsband  and  wife,  and  a  deed  given  to  the 
pnrchafler  therefor^  it  is  a  cloud  upon  the  title, 
and  a  court  of  equity  will  remove  it.  (Riley 
V.  Pehl,  28  Oal.  70.) 

200.  Injunction  will  be  granted  restraining 
gale  on  execution  of  homestead  claimed  under 
the  laws  of  the  United  States  if  the  judgment 
on  which  the  execution  issues  was  recovered 
lor  a  debt  contracted  before  the  homestead 
claim  was  patented.  (Miller  ▼•  Little,  47 
Oal.  348.) 

207.  The  sale  of  a  homestead  under  execu- 
tion lor  a  debt  for  which  the  homestead  is 
exempt,  though  void  under  the  statute,  casts 
acload  upon  the  title  to  the  property,  and  the 
owner  is  entitled  to  have  the  sale  enjoined, 
as  it  would  be  necessary,  in  an  action  of  eject- 
ment by  the  purchaser  under  the  execution 
sale,  for  the  owner  to  introduce  extrinsic 
evidence  to  show  that  the  execution  sale, 
valid  on  its  face,  and  under  a  valid  judgment 
against  him,  did  not  pass  title  to  the  property* 
(Roth  y.  Insiey,  86  CbI.  184.) 

Oited  87  Cal.  467. 

208.  Upon  an  application  for  a  temporary 
injunction  to  restrain  a  sheriff  from  selling  a 
homestead  under  execution,  if  there  is  a  <U8- 
pute  in  the  affidavits  of  the  parties  as  to 
whether  the  homestead  included  the  upper 
story  of  the  building  occupied  as  a  homestead, 
it  is  not  error  for  the  trial  court  granting  the 
temporary  injunction  to  refuse  to  determine 
the  disputed  facts  on  the  motion  in  anticipa- 
tion of  the  final  judgment.  (Farley  v.  Hop- 
kins, 79  Gal.  203.) 

Lien  of  deficiency  judgment  in  foreclosure 
suit.    See  ante,  187, 188. 

Effect  of  relinquishment  or  exchange  of  the 
property.    See  post,  X,  8. 

I^vy  upon  property  where  additional  build- 
ing erected.    See  post,  840,  841. 

Complaint  against  sheriff  for  unlawfully 
selling.    See  Sheriffs,  74. 

Proceedings  on  appraisement  under  execu- 
tion.   See  post,  X,  9. 

Judgment  against  homestead  must  be  pre- 
sented.   See  Estates  of  Deceased  Persons,  81. 

A  Exehang9  or  Mtnguhhment  of  Homootoad; 
Exompiion  of  Orowing  Brain,  Inouranee,  and 
Water  Ditchoo. 

209.  Action  against  the  sheriff  and  a  judg- 
ment creditor  to  enjoin  the  sale  under  execu- 
tion of  land  claimed  as  a  homestead.  The 
plaintiff  acouired  the  title  to  the  property  on 
November  8,  1880.  in  exchange  for  land  pre- 
viously occupied  oy  himself  and  wife  as  a 
homestead.  A  declaration  of  homestead  upon 
the  property  in  dispute  was  drawn  at  the 
same  time  with  the  deeds  of  exchange,  and 
the  three  instruments  were  at  the  same  time 
in  rmlar  suooeesion  executed  and  acknowl- 
ed£;ea  and  filed  for  record,  the  deed  from  the 

Slaintiff  being  recorded  at  four  minutes,  the 
eed  to  the  plaintiff  at  six  minutes,  and 
the  declaration  of  hcftnestead  at  eight  minutes 
past  three  p.  m.  of  November  8,  1880.  The 
judgment  upon  which  the  execution  was 
issued  was  entered  November  9, 1878,  and  was 
docketed,  but  the  date  of  the  entty  in  the 
docket  did  not  appear  therefrom.   The  execu- 


tion was  issued  November  6.  1880.    Held, 
the  land  was  not  subject  to  the  lien  of  the 
judgment.    (Eby  v.  Foster,  61  Oal.  282.) 
Oited  82  Oal.  280. 

210.  The  delivery  of  the  deed  to  the  plain- 
tiff, and  the  filing  of  the  same  for  record, 
together  with  the  declaration  of  homestead 
constituted  one  transaction,  and  the  moment 
the  title  to  the  premises  vested  the  homestead 
right  attached;  and  therefore  the  premises 
were  not  subject  to  the  lien  of  the  judgment. 
(Eby  v.  Foster,  61  Oal.  282.) 

211.  If  husband  and  wife  make  sale  of 
homestead,  and  at  same  time  make  relinquish- 
ment of  the  homestead  risht  in  the  manner 
required  by  law,  while  a  judgment  is  standing 
against  the  husband^  so  that  the  two  consti- 
tute but  one  transaction,  and  the  homestead 
does  not  exceed  in  value  five  thousand  dollars, 
the  lien  of  the  judgment  will  not  attach  to  the 
homestead,  and  a  court  of  equit^r  will  enjoin  a 
sale  of  the  same  upon  an  execution  issued  on 
the  judgment.  (Marriner  y.  Smith,  27  Oal* 
649.) 

Oited  61  Oal.  286;  11  Nev.  248. 

212.  If  husband  and  wife  make  a  relinquish- 
ment of  the  homestead  right,  and  afterwards 
sell  the  homestead  property,  and  the  re- 
linquishment takes  effect  before  the  sale,  the 
lien  of  the  judgment  will  attach  to  the  prop- 
erty.   (Marriner  v.  Smith,  27  Oal.  649.) 

218.  Grain  which  was  harvested  from  lands 
constituting  homestead  (lands  which  before 
the  declaration  of  homestead  were  community 
property)  is  not,  as  such,  exempt  from  execu- 
tion.   (Horgan  y.  Amick,  62  Oal.  401.) 

214.  If  the  wife  declares  a  homestead  on 
common  property,  and  the  husband  procures 
a  policy  of  msurance  on  the  house  thereon, 
and  the  house  is  destroyed  by  fire,  the  sum 
due  from  the  insurance  company  is  not  sub- 
ject to  garnishment  by  a  judgment  creditor 
of  the  husband.  (Houghton  v.  Lee,  50  Oal. 
101.) 

216.  On  the  28th  of  June,  1880,  one  Kelly 
procured  a  risht  of  way  from  the  plaintin 
across  the  lanoCs  of  the  latter  for  the  purpose 
of  constructing  a  water  ditch,  and  on  the  same 
day  eranted  to  the  plaintiff  one-fourth  interest 
in  the  right  of  way,  on  condition  that  he 
would  bear  his  proportionate  part  of  the 
expenses  of  construction.  Thereafter  the 
parties  jointly  constructed  the  ditch,  and  have 
since  jomtly  maintained  the  same,  and  the 
plaintiff  has  used  the  water  fiowing  therein 
for  the  purpose  of  irrigating  his  lands.  Kelly, 
having  paid  more  than  his  proportionate  part 
of  the  cost  of  construction,  Drought  an  action 
against  the  plaintiff  for  the  excess,  in  which 
an  ordinary  money  judgment  was  rendered  in 
his  favor.  After  the  findings  in  that  action 
had  been  filed,  but  before  the  iudement  was 
entered,  the  plaintiff  herein  filea  a  Seclaration 
of  homestead  on  the  land  through  which  the 
ditch  was  constructed.  The  present  action 
was  brought  to  enjoin  the  defendant  as  sheriff 
from  selling  the  interest  of  the  plaintiff  in 
the  ditch,  and  water  fiowing  therein,  under  the 
above-mentioned  judgment.  Held,  that  the 
interest  of  the  plamtiff  in  the  ditch  and  water 
was  appurtenant  to,  and  a  part  of.  his  home- 
stead, and  was  not  liable  to  be  sold  under  the 
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judgment,  and  that  Kelly,  after  obtaining  a 
personal  judgment  agamst  the  plaintiff  for 
his  proportion  of  the  construction  expenseBt 
could  not  claim  that  the  title  of  the  plaintiff 
to  the  ditch  was  conditional  upon  full  pay- 
ment. (Fitzell  V.  Leaky,  72  Cal.  477.) 
Olted  93  Cal.  870. 

P.  Property,  How  Subjectod  to  DbMJ  Quottiono 
of  TrHo;  Appraioomont  of. 

216.  The  homestead  (except  in  the  cases 
enumerated  in  section  1241  of  the  Civil  Code), 
no  matter  what  may  be  its  actual  value,  can- 
not be  subjected  to  execution  or  forced  sale, 
except  in  the  manner  pointed  out  in  sections 
1245  and  1259,  Civil  Code.  (Barrett  v.  Sims, 
59  Cal.  615.) 

Cited  86  Cal.  120. 

217.  The  probate  court  cannot  make  an 
order  for  the  sale  of  the  homestead  to  pay 
debts  of  the  deceased,  even  if  the  debts  are 
secured  by  a  valid  mortoage  on  the  same. 
(Matter  of  Estate  of  Orr,  29  Cal.  101.) 
Cited  29  Cal.  122. 

218.  Valid  liens  existing  on  the  homestead, 
created  before  the  death  of  the  head  of  the 
family,  must  be  enforced  in  the  district 
oourt.  (Matter  of  Estate  of  Orr,  29  OaL  101.) 
Cited  41  Cal.  36;  16  Or.  210. 

219.  Question  as  to  whether  homestead 
claimant  has  or  has  not  title  is  immaterial 
in  questions  arising  between  homestead 
claimants  and  those  claiming  under  or  against 
them  as  creditors.  (Brooks  v.  Hyde,  37  Cal. 
366.) 

220.  Under  the  provisions  of  the  Civil  Code 
for  the  appraisement  of  a  homestead  no  de- 
murrer or  answer  to  the  petition  is  author- 
ized. If  the  petition  is  sufficient  under  sec- 
tion 1246,  and  a  copy  thereof,  with  notice  of 
the  time  and  place  of  hearing,  has  been 
served  upon  the  homestead  claimant  at  least 
two  davs  before  the  hearing,  it  is  the  duty  of 
the  juclge,  uix>n  the  proof  thereof,  and  of  the 
facts  stated  in  the  petition,  to  appoint  ap- 
praisers. The  court  should  not  allow  an 
answer  to  the  petition  to  be  filed.  The  code 
does  not  contemplate  any  formal  trial  of 
issues  nor  any  nndings  or  new  trials,  but 
the  homestead  claimant  is  entitled  to  a  hear- 
ing upon  the  application  without  any  plead- 
ings on  his  |)art.  After  the  report  of  the 
appraisers  a  time  should  be  fixed  for  final 
hearing  upon  the  evidence  as  to  whether  the 
homestead  exceeds  five  thousand  dollars  in 
value,  and  whether  it  can  be  divided  without 
injury.  (Stone  v.  McCann,  79  Cal.  460.) 
Cited  85  Cal.  74. 

221.  The  homestead  consists  of  the  dwelling- 
house  in  which  the  claimant  resides,  and  the 
land  on  which  the  same  is  situated,  ir- 
respective of  the  tenure,  tenancy  or  title 
by  which  he  holds  it.  Upon  proceedings 
to  appraise  its  value  under  execution  the 
appraisers  must  consider  only  the  value 
of  the  premises,  and  whether  the  land 
claimed  can  be  divided  without  material 
injury,  if  its  value  exceeds  five  thousand  dol- 
lars. One  who  holds  only  a  life  estate  in  the 
premises  cannot  have  the  appraisement 
limited  to  the  value  of  such  life  estate,  and  ii 
it  appears  that  the  land  can  be  easily  divided 


without  material  injury,  the  life  tenant  ean« 
not  demand  that  it  be  sold  as  an  entirety, 
and  that  five  thousand  doUare  of  the  pro- 
ceeds be  paid  to  hinu    (Brown  y*  Stair,  79 
CaL  608.) 

222.  Where  oommiesioners  were  appointed 
by  the  oourt  to  select  and  set  apart  as  the 
homestead  a  portion  of  the  tract  of  land 
mortgaged,  sucn  portion  to  be  of  the  value  of 
five  thousand  doUars,  in  form  as  compact  as 
possible,  including  the  place  where  the  dwell- 
ings-house is  situated,  and  to  report  their 
action  to  the  court,  and  the  commissionen, 
acting  under  oath,  made  the  selection  and 
their  report  was  approved,  held,  that  the 
proceeding  was  proper.  (Moss  ▼.  Warner, 
10  Cal.  296.) 

223.  Where  appraisers  of  homestead  report 
that  the  property  is  of  a  certain  value,  and  the 
court  remands  the  matter  back  to  them  with 
instructions  to  make  division  of  the  property, 
and  refuses  to  give  any  other  instructions,  tbe 
order  does  not  amount  to  a  final  judgment. 
There  is  no  final  judgment  until  the  confirm- 
ation of  the  final  report.  (Brown  v.  Starr, 
75  Cal.  163.) 

224.  Where  the  matter  is  remanded  to  the 
appraisers  for  further  action  they  must  make 
a  report  of  such  action  to  the  court,  which 
report  must  be  confirmed  or  rejected  after 
reasonable  notice.  (Brown  v.  Starr,  75  CaL 
163.) 

225.  A  sale  by  a  sheriff  under  execution  of 
a  house  claimed  as  a  homestead  by  the  de- 
fendant in  execution,  and  ascertained  by  ap- 

Sraisement  to  be  worth  over  five  thousand 
oUars,  should  not  be  made  until  an  exact 
appraisement  of  the  value  of  the  premises  is 
obtained,  so  that  the  sheriff  can  convey  a 
definite  fractional  undivided  interest  therein. 
(Grary  v.  Eastabrook,  6  Cal.  457.) 
Cited  23  Cal.  400 ;  59  Cal.  619. 

Appraisement  of,  appealability  of  orders  on. 
See  Appeals,  11,  24. 

Application  for  appraisement,  immediate 
hearing.    See  Mandamus,  90. 

S3*  Sale  of  Property* 
/•  Powor  to  M/io/wto. 

226.  The  constitution  contemplates  legis- 
lation to  exempt  the  homestead  from  forced 
sale,  but  not  to  restrain  voluntary  alienation. 
The  statute  goes  beyond  the  oonatitution. 
(Gee  V.  Moore,  14  Oal.  472.) 

Cited  16  Cal.  218 ;  49  Cal.  201. 

227.  A  conveyance  bv  the  husband  and 
wife  of  the  homestead  does  not  transfer  the 
homestead  riehts.  Such  rights  may  be  re- 
leased and  abandoned,  but  are,  in  their 
nature,  incapable  of  sale  and  transfer.  The 
exemption  from  forced  sale  is  the  personal 
right  of  both  husband  and  wife,  and  the  re- 
straint upon  the  husband's  power  of  aliens* 
tion  is  the  personal  right  of  the  wife  alone,' 
and  they  cannot  be  assigned  to  others. 
(Bowman  V.  Norton,  16  Cal.  213.) 

Sale  by  survivor.    See  poet,  XV,  6. 
Equity  will  cancel   deed   of,  when.     See 
Equity,  40. 
Sale  of,  enjoining.   See  Injunctions,  95, 108. 
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2.  JUhnation  Kint  he  In  Statutory  Ksfh. 

228b  It  doee  not  matter  when  or  how  the 
homestead  was  acquired,  or  whether  it  was 
common  or  senarate  property;  it  can  only  be 
OQiiTeyed  in  the  manner  prescribed  by  law. 
(Lies  V.  De  Diablar,  12  Cal.  327.) 
Cited  22  Oal.  638;  64  Gal.  499. 

229.  The  estate  held  by  a  husband  or  wife 
in  a  homestead  cannot  l>e  alienated  by  the 
voluntary  act  of  either  or  both  of  the  parties, 
except  in  the  manner  provided  by  the  statute 
in  force  at  the  time.  (Fiege  t.  Garvey,  47 
Oal,  371.) 
Cited  78  Cal.  312;  99  Oal.  49. 

3,  Joint  Met,  Mocoaoity  of;  Dood  of  Intonded  ao 

Mortgage, 

290.  To  make  valid  sale  of  homestead  re- 
qnires  joint  deed  of  the  husband  and  wife. 
Separate  deeds  of  the  husband  and  wife  are 
both  invalid.    (Poole  v.  Gerrard,  6  Cal.  71.) 
Cited  7  Oal.  346;  8 Oal.  74;  14  Oal.  608. 

^  231.  Conveyance  by  which  title  is  trans- 
ferred must  oe  signea  by  both  husband  and 
wife  if  the  wife  resides  m  the  state,  and  ac- 
knowledged by  her  in  the  manner  of  a  con- 
veyance of  her  separate  estate.  (Flege  v. 
Garvey,  47  Cal.  371.) 

232.  By  the  provisionfl  of  the  Homestead 
Act  there  is  a  loint  estate  in  the  homestead 
vested  in  the  husband  and  wife,  which  can 
only  be  divested  by  the  concurrent  act  of 
both,  in  the  manner  provided  by  law.  (Bar- 
ber y.  Babel,  36  Cal.  11.) 

Cited  47  Oal.  376;  71  Oal.  827;  78  Oal.  812; 
13  Nev.  314,  321,  328. 

233.  Husband  cannot,  by  his  act  alone, 
affect  rights  of  wife  in  homestead  after  the 
homestead  right  has  once  attached  by  the  act 
of  either.    (Barber  y.  Babel,  86  Cal.  11.) 

234.  The  rights  of  the  wife  in  the  homestead 
cannot  be  prejudiced  by  the  fraudulent  acts 
of  the  husbana,  in  which  she  did  not  partici- 
pate.   (Barber  y.  Babel,  36  Cal.  11.) 

Cited  68  Cal.  699. 

236.  The  appropriation  of  premises,  as  a 
homestead,  gives  tne  wife  a  right  to  insist  that 
their  character  as  a  homestead  shall  continue 
until  she  consents  to  their  alienation,  or  an- 
other homestead  is  provided,  or  they  are 
otherwise  abandoned.  (Gee  v.  Moore,  14  €)al. 
472.) 

236.  After  a  declaration  of  homestead  has 
been  filed  by  the  wife  upon  land  held  as  com- 
munity property  under  an  equitable  title,  the 
husband  cannot,  bv  any  act  in  which  she  does 
not  join,  transfer  tne  contract  of  sale  by  whicdi 
the  equitable  estate  was  created,  so  as  to  de- 
feat tne  homestead  claim.  (Alexander  y. 
Jackson,  92  CaL  614.) 

237.  The  filing  by  a  husband  of  a  declara- 
tion of  homestead  upon  his  separate  property 
vests  the  wife  with  an  interest  m  the  premises 
of  which  she  cannot  be  divested  by  any  act 
of  her  husband  alone,  or  by  any  action  taken 
against  him  alone.  (Watts  y.  Gallagher,  97 
Oa.  47.) 

238.  Husband  alone  has  le^l  title,  and  his 
aboolate  i>ower  of  alienation  is  restricted  only 


so  far  as  is  necessary  to  protect  the  home- 
stead.   (Gee  y.  Moore,  14  Oal.  472.) 
Cited  16  Oal.  216;  26  Cal.  114;  31  (3al.  631 ;  71 
Oal.  280. 

239.  Sale  of  homestead  by  husband  alone 
vests  estate  in  vendee,  subject  only  to  the  use 
and  occupation  by  husband  and  wife  until 
another  homestead  is  acquired,  or  until  the 
character  of  the  premises  as  a  homestead  is 
otherwise  gone.    (Gee  y.  Moore,  14  Cal.  472.) 

240.  In  such  case,  upon  the  death  of  the 
wife,  without  issue  livine,  the  premises  cease 
to  be  a  homestead,  and  the  vendee  of  the  hus- 
band is  entitled  to  possession.  (Gee  v.  Moore, 
14  Cal.  472.) 

Cited  23  Cal.  121 ;  31  Oal.  634;  87  Oal.  374. 

241.  If  husband  and  wife  acquired  a  home- 
stead under  the  act  of  1861,  and  the  husband 
alone  made  a  conveyance  of  the  property,  and 
then  died  before  the  time  expired  for  making 
and  recordixu^  a  declaration,  as  required  by 
the  acts  of  1860  and  1861,  and  no  such  decla- 
ration was  made  and  recorded,  upon  the  ex- 
piration of  the  time  for  making  the  same  the 
grantee  became  entitled  to  the  actual  posses- 
sion and  enjoyment  of  the  property.  (Mc- 
Quade  v.  Whaley,  31  Oal.  626.) 

242.  A  conveyance  made  by  the  husband 
alone  of  a  homestead  acquired  under  the  act 
of  1861  was  valid,  subject  to  the  right  of  the 
husband  and  wife  to  hold  the  property  as  a 
homestead  until  it  ceased  to  be  such ;  and  a 
failure  to  make  and  record  a  declaration  of 
homestead  under  the  acts  of  1860  and  1861 
was  an  abandonment  of  the  homestead,  and 
the  grantee  then  became  entitled  to  its  actual 
possession  and  enjoyment.  (McQuade  v. 
Whaley,  31  Oal.  626.) 

243.  A  deed  signed  only  by  the  husband, 
whether  intended  as  a  mortgage  or  not,  if  ex- 
ecuted after  a  homestead  has  been  declared 
upon  the  premises  described  in  the  deed,  and 
wnile  the  homestead  is  subsisting,  is  abso- 
lutely void^  and  acquires  no  validity  by  a  sub- 
sequent joint  declaration  of  abandonment  of 
the  homestead  by  the  husband  and  wife.  The 
abandonment  of  the  homestead  has  no  retro- 
active effect.  (Gleason  v.  Spray,  81  Cal.  217.) 
Cited  100  Oal.  238. 

244.  A  deed  of  the  husband,  in  which  the 
wife  does  not  join,  purporting  to  convey  the 
homestead  to  a  venaee,  to  whom  he  has  sold 
a  farm  wagon  situated  thereon,  is  wholly  in- 
operative as  a  conveyance  of  the  homestead, 
and  does  not  constitute  any  evidence  of  a 
change  of  possession  of  the  promises  or  of  the 
farm  wagon.    (Bunting  v.  Salts,  84  Cal.  168.) 

246.  A  sale  or  alienation  of  the  homestead 
property,  without  the  signature  of  the  wife,  is 
void  only  as  to  the  homestead  value.  Any 
excess  over  five  thousand  dollars  is  subject  to 
the  control  of  the  husband,  and  may  be  dis- 
posed of  in  any  manner  by  him.  (Sargent  v. 
Wilson,  6  Cal.  604.) 
Cited  7  Cal.  346;  8  Oal.  74;  76  Oal.  376. 

246.  A  contract  by  a  married  man  for  the 
sale  and  conveyance  of  land  is  not,  if  the 
premises  are  the  homestead  of  himself  and 
wife,  fulfilled  by  the  tender  of  a  conveyance 
executed  by  himself  atone.  (Clarkin  v.  Lewis, 
20  Cal.  634.) 
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247.  If  a  (^nitdaim  deed  of  a  homeeteed 
within  the  limits  of  the  Van  Ness  ordinance, 
in  San  Frandsco,  was  made  before  January  1. 
1855,  by  the  husband  alone,  and  he  remained 
in  possession  until  after  said  date,  the  title  to 
the  land  by  virtue  of  said  ordinance  vested  in 
the  grantor.    (Brooks  v.  Hyde,  37  OaL  366.) 

248;  If  a  deed  of  the  homestead  is  executed 
bv  the  husband  alone,  and  he  remains  there- 
after in  possession,  he  does  not  become  either 
the  tenant  at  will  or  the  conventional  tenant 
of  the  grantee.  (Brooks  v.  Hyde,  87  Oal.  366.) 

249.  A  deed  of  a  homestead,  executed  by  the 
husband  alone,  gives  no  right  of  entij  to  the 
grantee,  so  long  as  the  grantor  continues  to 
occupy  the  premises  as  a  homestead.  (Brooks 
V.  E3rde,  37  Oal.  866.) 

250.  The  husband,  after  the  homestead 
claim  has  been  filed  by  the  wife,  holds  the 
contract  of  sale  in  trust  for  the  community  for 
the  purpose  of  perfecting  the  title,  and,  if  he 
transfers  it,  or  agrees  to  sell  the  dwelling- 
house  and  improvements  to  a  purchaser  with 
notice  of  the  homestead  claim,  Uie  purchaser 
takes  it  subject  to  the  same  trust,  and,  if  he 
obtains  a  conveyance  under  the  contract  of 
sale,  will  hold  the  legal  title  in  trust  for  the 
owner  of  the  homestead  and  subject  to  the 
homestead  claim.  (Alexander  v.  Jackson,  92 
Oal.  614.) 

251.  A  deed  of  a  homestead  absolute  on  its 
fiice,  and  a  contemporaneous  agreement  that 
it  is  inven  to  secure  a  present  indebtedness 
and  future  advances,  together  constitute  a 
mortgage ;  and  if  the  contemporaneous  agree- 
ment is  not  acknowledged  Dy  the  husoand 
and  wife,  as  required  by  section  1242  of  the 
Oivil  Oode,  no  encumbrance  is  created  on  the 
homestead.  (Merced  Bank  v.  Rosenthal,  99 
Oal.  39.) 

Deed  of  intended  as  mortgage,  effect  of.  See 
post,  259-61. 

4,  Under  Fowsr  of  Attorney,  or  6/  Guardian; 
Sale  in  Case  of  Lunacy  or  Civil  Death. 

252.  Under  the  Homestead  Act  of  1862  the 
alienation  of  the  homestead  could  only  be  by 
the  personal  act  of  the  husband  and  wife,  and 
a  deed  for  that  purpose  could  not  be  executed 
by  attorney.  (Gagliardo  v.  Dumont,  54  Oal. 
496.) 

Oited  78  Oal.  312,  313;  80  Oal.  210;  86  Oal. 
120;  99  Oal.  49;  100  Oal.  238. 

258.  G.,  being  the  owner  of  land  in  San 
Francisco,  and  residing  thereon  with  his  wife, 
signed  a  declaration  ot  homestead,  and  on  the 
same  day  executed  a  power  of  attorney  to  D. 
to  sell  and  convey  ''  all  the  real  estate'''  of  G. 
in  San  Francisco,  and  both  documents  were 
acknowledged  and  recorded  the  same  day. 
Afterward  D.,  as  the  attorney  of  G.,  executed 
a  deed  of  conveyance  of  the  land  to  S.,  the 
wife  of  G.  joining  in  the  deed.  In  an  action 
of  ejectment,  brought  by  G.,  after  the  death 
of  his  wife,  against  the  grantees  of  S.,  to 
recover  the  land,  held^  that  the  deed  was  void, 
and  the  plaintiff  entitled  to  recover.  Held, 
also,  that  the  homestead  was  no  part  of  the 
separate  real  property  of  the  husband,  and, 
therefore,  the  power  of  attorney  did  not  au- 
thorize the  attorney  to  sell  and  convey  it. 
(Gagliardo  v.  Dumont,  54  Oal.  496.) 


254.  Statute  hat  made  no  profvision  for  sale 
of  homestead  in  case  of  lunacy,  civil  death,  or 
imprisonment  of  either  husband  or  wils, 
(Flego  V.  (3arvey,  47  Oal.  871.) 

255.  If  the  husband  becomes  insane,  and  a 
guardian  is  appointed  by  the  probate  court, 
the  euardian  nas  no  power  to  sell  the  home- 
steaa  acquired  by  the  husband  and  wife  before 
the  husband  bec^une  a  lunatic  (Flege  v.  Grar- 
vey,  47  Oal.  871.) 

Oited  54  Oal.  499. 

256.  If  the  husband  becomes  insane,  and  a 
guardian  is  appointed  by  the  probate  court, 
who  petitions  the  court  for  i)ower  to  sell  the 
homestead^  the  court  has  no  jurisdiction  over 
the  wife's  mterest  in  the  homestead,  even  if 
it  appoints  an  attorney  to  represent  her,  and 
he  consents  to  an  order  of  sale;  and  a  sale 
made  by  the  guardian,  by  order  of  the  pro- 
bate court,  conveys  no  title  to  the  purchaser. 
(Flege  V.  Garvey,  47  Oal.  871.) 

Sale  fa^  guardian  of  insane  husband,  estop- 
1  of  wife  from  receipt  of  proceeds.  See  post, 
19. 
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5.  Effect  of,  or  of  Conwoyanco  of  Undiwidod  Moiety, 

257.  Joint  conveyance  of  homestead  by  hus- 
band and  wife  is  abandonment  of  the  home- 
stead.   (Oaks  V.  Oaks,  94  Oal.  66.) 

258.  The  word  "^nt,"  used  in  section 
1243  of  the  Oode  of  Oivil  Procedure,  providing 
that  a  homestead  can  be  abandoned  only  by 
a  declaration  of  abandonment,  or  a  grant 
thereof,  executed  and  acknowledged  by  the 
husband  and  wife,  is  used  in  its  generic,  and 
not  its  technical,  sense,  and,  as  bo  used,  is 
applicable  to  all  transfers  of  real  estate,  and 
includes  a  quitclaim  deed  of  the  homestead 
executed  by  the  husband  and  wife,  which 
therefore  operates  as  an  abandonment  of  the 
homestead,  and  conveys  to  tiie  grantee  all 
their  interest  in  the  property.  (Faivre  v« 
Daley,  93  Oal.  664.) 

259.  The  execution  by  the  husband  and 
wife  of  a  deed  of  conveyance  of  the  home- 
stead, absolute  in  form,  but  intended  as  a 
mortgage,  is  not  an  abandonment  of  the 
homestead,  except  as  against  an  innocent 
purchaser.  (Mabury  v.  Ruiz,  58  Oal.  11.) 
Oited  68  Oal.  561 ;  75  Oal.  276;  88  Oal.  267. 

260.  The  execution  of  an  instrument  in  the 
form  of  a  deed,  but  which  is  given  only  as  a 
mortgage,  does  not  pass  the  title,  and  cannot 
operate  as  a  grant  of  the  property  described 
therein,  so  as  to  constitute  an  abandonment 
of  a  homestead.  (Kennedy  v.  Gloster,  98 
Oal.  143.) 

261.  A  deed  intended  as  a  mortgafledoes 
not  pass  the  fee  or  have  the  effect  to  destroy 
a  homestead  upon  the  property,  which  is 
•retained  subject  to  the  encumbrance  of  the 
mortgage,  and  the  conveyance  may  be  shown 
to  be  a  mortgage  only,  both  at  law  or  equity, 
whenever  any  rights  are  asserted  under  it. 
(Merced  Bank  v.  Rosenthal,  99  Oal.  39.) 

262.  As  a  husband  and  wife  may,  by  join- 
ing in  a  conveyance,  destroy  a  homestead 
right  already  acquired,  by  selling  the  whole, 
so  they  may  equally  destroy  it  by  selling  an 
undivided  portion  of  it.  (Kellersberger  v« 
Eopp,  6  Oaf.  563.) 
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288.  In  1806  the  defendant  and  his  wife, 
who  had  filed  a  declaration  of  homestead  npon 
eertain  premises,  conveyed  to  third  persons 
an  undivided  one-half  thereof.  Held,  that 
as  at  that  time  a  homestead  right  could  not 
attach  to  lands  held  in  common,  or  by  joint 
tenancy,  the  homestead  riffht  became  thereby 
destroyed.  (Carroll  v.  Ellis,  es  Cal.  440.) 
Cited  6  Mont.  456;  7  Mont.  214. 

264.  Homestead  ri^ht  is  destroyed  ^rhere 
the  husband  and  wife  convey  an  undivided 
moiety,  notwithstanding  the  undivided  moiety 
was,  at  the  same  time,  and  as  a  part  of  the 
same  transaction,  reconveyed  to  the  husband. 
There  was  a  period  of  time,  however  short, 
during  which  the  title  to  the  undivided  one- 
half  was  vested  in  the  third  persons.  (Oar- 
roll  V.  Ellis,  63  Oal.  440.) 

6.  Bight  of  Purchaser  to  Ercats. 

265.  In  an  action  of  ejectment  the  purchaser 
of  the  liomestead  from  the  husbandf,  without 
the  concurrence  of  the  wife,  is  not  entitled  to 
recover  the  excess  of  its  value  over  five  thou- 
sand dollars.  (Cook  v.  McChristian.  4  Cal. 
23.) 

Cited  6  Cal.  73;  22  Cal.  638;  28  Cal.  400;  81 
Cal.  630. 
Excess,  right  of  purchaser.    See  ante,  245. 

7.  Dood  of  Botwoon  Husband  and  Wifo. 

266.  Husband  can  make  valid  conveyance 
to  his  wife  of  his  separate  real  estate,  upon 
which  he  has  declared  a  homestead  which  is 
still  subsisting  at  tiie  time  of  the  conveyance, 
and  he  cannot  avoid  the  same  upon  the 
ground  that  such  conveyance  was  without  the 
rignature  and  acknowledgment  of  the  wife. 
The  statute  requiring  such  signature  and  ac- 
knowledgment was  enacted  in  the  interest  of 
the  wife,  to  prevent  a  conveyance  or  aban- 
donment of  the  homestead  in  derogation  of 
her  rights,  and  does  not  apply  to  a  convey- 
ance of  the  property  from  the  husband  to  the 
wife,  which  does  not  affect  the  homestead, 
but  merely  makes  it  thereafter  a  homestead 
upon  the  separate  property  of  the  wife. 
(Burkett  v.  Burkett,  78  Cfal.  310.) 

Cited  79  Cal.  471;  81  Cal.  219,  220;  83  Cal. 
278;  94  Cal.  68;  95  Cal.  406;  98 Cal.  461. 

267.  After  a  homestead  has  been  declared 
upon  community  propertv  by  the  wife  a  deed 
of  gift  of  such  property  from  the  husband  to 
the  wife  vests  in  her  the  legal  title,  subject  to 
the  husband's  rights  in  the  homestead;  and 
moneys  received  by  her  and  put  in  her  own 
name,  with  her  husband's  consent,  as  part 

Sroceeds  from  a  sale  and  conveyance  of  the 
omestcnd  made  by  the-  husband  and  wife 
jointly,  in  which  she  refused  to  join  unless  a 
portion  of  the  proceeds  were  so  secured  to  her, 
become  her  separate  propertv,  both  by  virtue 
of  the  deed  and  by  virtue  of  the  transaction 
independently  of  the  deed.  (Oaks  y»  Oaks, 
94  Cal.  66.) 

268.  Where  a  wife  has  filed  a  homestead 
upon  separate  property  of  the  husband  a 
deed  of  the  land,  subsequently  executed  by 
the  husband  to  the  wife,  operates  to  vest  the 
legal  title  thereto  in  the  wife  as  her  separate 
property,  but  does  not  constitute  an  abandon- 
ment oc  the  homestead ;  and  a  deed  of  part  of 


the  land  by  the  wife  to  the  husband,  in  pur- 
suance of  an  agreement  for  their  separation, 
and  a  division  of  the  property,  simply  rein« 
vests  him  with  the  title  to  the  land  so  con« 
veyed,  and  a  deed  to  her  by  the,  husband  of 
the  remainder  of  such  land  operates  merely 
as  a  confirmation  or  further  assurance  of  title 
to  the  land  which  it  purports  to  convey,  all  of 
the  land  still  being  subject  to  the  homestead. 
(Estate  of  Lamb,  95  Cal.  397.) 

269.  Where  a  wife  has  filed  a  declaration  of 
homestead  upon  the  separate  property  of  her 
husband,  the  subsequent  acquisition  by  her  of 
part  of  such  property  as  her  separate  prop- 
erty does  not  have  the  effect  to  change  the 

Erior  declaration  into  a  selection  by  her  of  a 
omestead  from  her  separate  property;  and 
upon  the  death  of  the  wife  the  property  so 
conveyed  to  her  is  to  be  treatea  as  if  the 
homestead  thereon  had  been  selected  without 
her  consent,  and  as  vesting  in  her  heirs,  sub- 
ject to  the  power  of  the  superior  court  to 
assisn  it  for  a  limited  period  to  the  family  of 
the  deceased.    (Estate  of  Lamb,  96  Cal.  397.) 

270.  In  action  to  declare  trust  under  pro- 
visions of  deed  from  husband  to  wife  of  prop- 
erty on  which  a  homestead  had  been  pre- 
viously declared  by  the  wife,  the  declaration 
of  homestead  is  admissible  in  evidence  for 
the  purpose  of  avoiding  the  deed.  (Graves  y. 
Baker,  68  Cal.  133.) 

Cited  78  Cal.  312. 

Gift  of  proceeds  of  homestead  to  wife.  Bee 
FraudiUent  Conveyances,  17. 

XII*  Mortgaging  Property. 
/.  Powsr  to  Mortgage. 

271.  Phrase  "forced  sale,''  as  used  in 
eleventh  article,  section  16  of  constitution, 
which  provides  that "  the  legislature  shall  pro- 
tect by  law  from  forced  sale  a  certain  portion  of 
the  homestead  and  other  property  of  all  heads 
of  families,''  and  were  usea  in  the  several 
statutes,  passed  in  pursuance  of  this  consti- 
tutional requirement,  is  not  synonymous  with 
''sale  on  execution,"  etc.,  but  means  a  sale 
against  the  will  of  the  owner,  and  does  not 
apply  where  the  owner  consents  directly  to 
the  sale,  or  does  so  indirectly  by  consenting 
to  or  doing  those  acts  or  things  Uiat  necessa- 
rily or  usually  eventuate  in  a  sale,  as  instance : 
a  sale  under  a  power  contained  in  a  mortgage 
for  a  decree  of  foreclosure.  (Peterson  v  Horn- 
blower,  33  Cal.  266.) 

272.  The  amendment  to  the  Homestead  Act 
of  1860,  which  provides  that  "  no  mortgage  or 
alienation  of  any  kind^  made  for  the  purpose 
of  securing  a  loan  or  indebtedness  upon  the 
homestead  property,  shall  be  valid  tor  anv 
purpose  whatever, ' '  must  be  strictly  construea, 
and  can  be  applied  only  to  those  cases  which 
come  clearly  within  its  letter  and  spirit* 
(Himmelmann  v.  Schmidt,  23  Cal.  117.) 
Cited  49  Cal.  201. 

273.  The  Homestead  Act  of  1851,  providing 
that  the  "  homestead  ....  shall  not  be  sub- 
ject to  forced  sale  on  execution,  or  any  other 
final  process  from  a  court,"  etc.,  and  that 
"such  exemption  shall  not  extend  to  any 
mechanic's,  laborer's,  or  vendor's  lien,  or  to 
any  mortgage   lawfully  obtained,"  did  not 
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limit  said  exemption  to  mortgagee  for  the 
pnrchaee  money,  but  comprehenoed  all  that 
the  parties  mignt,  in  the  mode  pointed  out  in 
the  act,  execute  for  any  purpose.  (Peterson 
Y.  Hornblover,  33  Cal.  266.) 
Cited  6  Nev.  238;  16  Or.  210. 

274.  Under  the  amendatory  Homestead  Act 
of  1860  a  homestead  could  only  be  acquired 
or  abandoned  by  the  written  declaration  of 
the  parties,  and  no  mortgage  thereof  to  secure 
a  loan  or  indebtedness  was  valid  except  to 
secure  the  purchase  money,  and  then,  if  the 
mortgagor  were  married  and  the  wife  resided 
in  this  state,  not  unless  the  mortgage  was 
executed  and  acknowledged  by  her.  (Peter- 
son ▼.  Hornblower,  33  Cal.  266.) 

275.  In  this  case  it  was  conceded  by  both 

Sirties  that,  under  the  second  section  of  the 
omestead  Act  of  1860,  a  mortgage  executed 
on  a  homestead  was  void  for  any  purpose  if 
given  to  secure  a  loan,  and  the  court  so  held. 
(Sears  v.  Dixon,  33  Cal.  326.) 
Cited  36  Cal.  21. 

276.  The  act  of  1860  materially  changes  the 
provisions  of  the  act  of  1861,  and  renders  any 
mortgage  hereafter  of  the  homestead,  except 
to  secure  or  pay  the  purchase  money,  invalid 
for  any  purpose  whatever.  (Bowman  v.  Nor* 
ton,  16  (Jal.  218.) 

Cited  31  Cal.  681 ;  49  Cal.  201. 

277.  A  mortgage  executed  after  the  passage 
of  the  amendatory  Homestead  Act  of  1860, 
by  both  husband  and  wife,  upon  the  home- 
stead, is  valid,  although  given  for  borrowed 
money,  provided  a  declaration  of  homestead 
had  b!een  made  and  recorded  at  the  time  of  its 
execution.    (Gluckauf  v.  Bliven,  23  Cal.  312.) 

278.  The  second  section  of  the  amendatory 
Homestead  Act  of  1860  applies  only  to  such 
homesteads  as  are  held  under  the  declaration 
provided  for  in  that  act,  and  has  no  applica* 
tion  to  homesteads  held  under  the  act  of  1851. 
(Gluckauf  V.  Bliven,  23  Cal.  312.) 

279.  In  the  clause  of  section  2  of  the  act 
of  1862,  which  provides  thbt  '*  no  alienation, 
sale,  conveyance,  mortgage,  or  other  lien  of 
or  upon  the  homestead  property  shall  be  valid 
or  effectual  for  any  purpose  whatever  unless 
the  same  shall  be  executed  by  the  owner  there- 
of, and  be  executed  and  acknowledged  by  the 
wife,''  etc..  the  words '*  mortgage  or  other 
lien*'  are  aescriptive  of  all  other  mortgages 
or  liens  than  those  enumerated  in  saia  first 
clause,  and  conserved  and  confirmed  the  right 
of  voluntarily  alienating  or  encumbering  the 
homestead  by  a  compliance  with  the  require- 
ments contained  in  the  act,  as  to  the  mode 
of  its  accomplishment.  (Peterson  v.  Horn- 
blower,  33  Cal.  266.) 

280.  The  husband  and  wife  are  not  re- 
strained by  the  Homestead  Act  of  1862  from 
mortgaging  or  otherwise  charging  the  home- 
stead to  secure  the  payment  of  a  loan ;  nor  is 
a  sale  of  the  same,  in  pursuance  of  an  express 
power  contained  in  the  mortgage  thereof,  or  a 
judgment  of  foreclosure,  prohibited ;  nor  is  a 
voluntary  alienation  of  the  homestead  by  the 
husband  and  wife  prohibited.  (Peterson  v. 
Hornblower,  33  Cal.  266.^ 

Mortgage  on.  See  Marshaling  of  Assets; 
Public  Lands,  258. 


Mortgase  by  ennrivofr.    See  post,  XV,  6. 
Effect  of  mortgage,  where  no  actual 
sion.    See  ante,  116. 

2,  DB9eription  in.  Explaining  CotitBiiH:  Kittakein, 

281.  In  a  mortgage  of  the  homestead  the 
premises  need  not  be  described  as  the  home- 
stead.   (Pfeiffer  v.  Riehn,  13  Cal.  643.) 

282.  Where  the  jury  and  court  are  satisfied 
that  the  wile  understood  English  at  the  time 
of  executing  and  acknowledging  a  note  and 
mortgage  upon  the  homestead  there  was  no 
neoessi^  for  an  interpreter  to  explain  the 
contents  of  the  mortgage.  (Pf^ffer  y.  Riehn, 
13  Cal.  643.) 

283.  In  an  action  to  foreclose  a  mortgage, 
executed  by  a  husband  and  wife  upon  a  por* 
tion  of  the  homestead,  the  court  found  that 
the  wife,  in  executing  tne  mortgage,  was  made 
acquainted  with  the  literal  contents  of  the 
instrument,  but  did  not  intend  to  indnde  a 
certain  portion  of  the  land  mortgaoed,  and 
did  not  suppose  It  was  included ;  thSit  her  mis- 
take was  caused  by  the  misrepresentations  of 
her  husband,  but  that  the  mortgagee  did  not 
know  of  such  misrepresentations,  or  that  her 
intention  was  otherwise  than  as  expressed 
in  the  instrument.  Held,  that  her  mere  in- 
tention (uncommunicated  to  the  mortgagee 
either  by  the  writing  itself  or  otherwise)  could 
not  control  the  plain  letter  of  her  contract. 
(Stewart  v.  Whitlock,  58  Cal.  2.) 

Cited  92  Cal.  181 ;  93  Cal.  357. 

3,  Mortgage  b/ HyBband  Mi9n9, 

Mortgage  by  husband  alone  is  void.  See 
post,  XII,  4. 

284.  A  mortgage  of  a  homestead,  signed  by 
the  husband  alone,  is  absolutely  void  where 
its  value  does  not  exceed  five  tnousand  dol* 
lars.    (Revalk  v.  Kraemer,  8  Cal.  66.) 
Cited  8  Cal.  76,  353. 

285.  Where  a  mortgage  upon  a  homestead 
is  executed  by  the  husband,  without  the  wife 
joining  in  the  execution,  it  has  no  validity  as 
a^  lien  upon  the  premises  to  the  exemption  of 
five  thousand  dollars.  (Moss  y«  Warner,  10 
Cal.  296.) 

Cited  75  Cal.  276. 

286.  A  mortgage  of  the  homestead  of  the 
family,  executed  by  the  husband  alone,  is 
void.  To  make  such  mortgage  valid  the  wife 
should  join  with  the  husband  in  the  execution 
of  it.    (Lies  v.  De  DiabUr,  12  Cal.  327.) 

287.  The  homestead  right  is  not  affected  by 
the  foreclosure  of  a  mortgage  signed  by  the 
husband  alone.  (Cook  v.  Klink,  8  Cal.  347.) 
Cited  75  Cal.  334. 

288.  Execution  of  new  note  and  mortgage, 
by  husband  alone,  in  place  of  prior  one  given 
on  the  homestead  before  the  declaration  of 
homestead  was  filed,  does  not  continue  the 
old  mortgage  in  life,  as  to  the  homestead  in- 
terest, beyond  the  time  when  it  would  other- 
wise be  barred  by  the  statute  of  limitations* 
(Barber  v.  Babel,  86  Cal.  11.) 

289.  Where  a  mortgage  is  given  by  the  hn»* 
band  alone  upon  a  tract  of  land,  upon  part  of 
which  there  is  a  valid  homestead,  the  mort- 
gage is  void  as  to  the  portion  upon  which  the 
homestead  is  situated,  and  valid  as  to  the  re- 
mainder.   (Kennedy  y.  Gloster,  98  CaL  143.) 
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S90.  Under  Ihe  act  «f  1851,  prior  to  its 
amendment  in  1800,  mortgages  upon  the 
homeatead,  executed  by  the  husband  alone, 
were  not  absolutely  void,  but  were  invalid 
only  to  the  extent  required  for  the  protection 
of  the  husband  and  wife  in  the  enjoyment  of 
their  homestead  rights.  (Bowman  v.  Norton, 
16  Oal.  218.) 
Cited  23  Cal.  74, 121 ;  13  Nev.  810 ;  9  Or.  220. 

291.  It  seems  that  a  covenant  by  the  hus- 
band to  oonvev  an  undivided  interest  in  the 
land,  executed  before  any  residence  of  his 
&mily  on  the  premises,  sustained  by  a  deed 
made  bv  the  husband  alone  after  the  resi- 
dence of  his  family  and  that  of  his  covenantee 
on  the  inremises,  prevents  the  homestead 
right  from  attaching*  and  that  a  mortgage, 
executed  by  the  husband  alone  after  the  resi- 
dence of  the  two  families  on  the  land,  but 
before  the  deed  was  executed  by  the  husband 
to  his  cotenant,  will  be  maintained  against 
the  claim  of  homestead.  (Kellersberger  v. 
Kopp,  6  Gal.  663.) 

Cited  28  Oal.  617;  27  Cal.  426;  82  Cal.  488;  63 
Gal.  442;  71  Cal.  607;  6  Mont.  456;  7  Mont. 
214. 

Recovery  of  property  sold  on  foreclosure  of 
mortgage  by  husband  alone.    See  post,  822. 

4L  £09et  Oil  9f  Inwalidity  or  Sub90quent  Mban^ 
donmeni  of  Homootoad, 

292.  A  mortgage  excepted  and  reserved  to 
the  mortgagor  his  homestead  right  and  claim 

•in  and  to  the  mortgaged  premises,  as  the 
same  might  be  appraised  and  set  off  to  him 
according  to  law,  etc.,  but  in  fact  the  home- 
Btc»ad  was  invalid,  because  the  declaration 
did  not  contain  a  statement  of  the  estimated 
actnal  cash  value  of  the  premises.  Held, 
that  the  intent  was  that  the  mortgage  should 
operate  only  on  the  excess  of  the  value  of  the 
premises  over  the  statutory  exemption.  (Gro- 
gan  V.  Thrift,  68  Cal.  378.) 

293.  A  mortgage  on  the  homestead,  exe- 
cuted and  delivered  after  the  act  of  1860  went 
into  effect,  although  invalid  at  the  time  of  its 
execution,  becomes  valid  and  effectual  im- 
mediately ui>on  the  execution  and  recording 
of  a  declaration  of  abandonment.  (Himmel- 
mann  v.  Schmidt,  23  Cal.  117.) 

294.  Where,  under  the  act  of  1851,  both  hus- 
band and  wife  unite  in  a  conveyance  of  the 
homestead,  the  homestead  rights  are  relin- 
quished, and  persons  to  whom  the  husband 
alone  had  mortgaged  the  homestead  i>reviou8 
to  such  conveyance  may  enforce  their  mort- 
gages against  the  property  in  the  hands  of  the 
grantee.    (Bowman  v.  Norton,  16  Gal.  213.) 

295.  Mortgage  bv  husband  alone  upon  prop- 
erty upon  which  tnere  is  a  valid  ana  subsist- 
ing homestead  is  inoperative  and  void  in  its 
inception,  and  does  not  become  valid  by  the 
premises  subseauentlv  losing  their  character 
as  a  homesteaa,  ana  the  nusband  is  not 
estopped  from  denying  its  validity  in  an  ac- 
tion of  foredoeure;  but  a  judgment  may 
properly  be  rendered  in  such  action  upon  the 
note  attempted  to  be  secured  by  such  void 
mortgage.    (Powell  v.  Patispn,  100  Gal.  236.) 

296.  A  mortnwe  void  because  it  was  upon 
a  homestead  will  not  become  valid  by  reason 
<rf  the  homestead  right  being  lost  by  the  death 


of  the  wife  of  the  mortgagor  without  chil- 
dren; the  debt  which  the  mortgage  was 
intended  to  secure  is  not  impaired,  but  it  is 
placed  on  the  same  level  with  the  other  debts 
of  the  mortgagor,  and  must  be  enforced  in 
the  same  manner.  (Revalk  v.  Kraemer,  8 
Gal  66  ) 

Cited  8  Cal.  609;  23  d^l.  120;  25  Gal.  114;  71 
Gal.  280, 281 ;  disapproved  14  Cal.  477. 

5.  Suito  to  Foroelooo, 
a.  Extending  Time  to  Sue;  Parties. 

297.  Husband  cannot  by  his  act  alone  ex- 
tend time  for  commencing  action  under  the 
statute  of  limitations,  upon  a  note  and  mort- 
gage given  in  due  form,  so  as  to  prolong  a  lien 
upon  the  homestead.  (Barber  v.  Babel,  86 
Cal.  11.) 

Cited  48  Cal.  188;  54  Cal.  499;  81  Gal.  220. 

298.  In  an  action  to  foreclose  a  mortgage 
against  a^  husband,  where  the  defendant  sets 
up  the  right  of  homestead,  the  court  should 
order  the  wife  of  defendant  to  be  brought  in 
as  a  party,  as  no  decision  upon  the  question 
of  homestead  can  be  conclusive,  either  upon 
the  husband  or  the  wife,  unless  both  are 
parties.    (Marks  v.  Marsh,  9  Cal.  96.) 

299.  Where  an  action  is  brought  to  fore- 
close a  mortm^  upon  property  daimed  as  a 
homestead  the  wife  of  the  mortgagor  is  a 
necessary  party  to  a  full  adjustment  of  the 
controversy,  and  should  be  allowed  to  inter- 
vene. (Sareent  v.  Wilson,  6  Cal.  504.) 
Cited  10  Gal.  29T;  13  Cal.  70;  68  Cal.  14. 

800.  Where  the  homestead  was  claimed  by 
the  husband  on  an  action  in  which  he  was 
alone  defendant,  to  foreclose  a  mort^^aee  made 
bj  him  alone  since  marriage,  neither  the 
rights  of  the  husband  or  wife  could  be  affected 
by  the  proceedings  in  that  case,  the  wife  not 
being  a  party.  Legal  proceedings,  to  be  con- 
clusive against  either,  must  embrace  both. 
(Revalk  v.  Kraemer,  8  Gal.  66.) 
Cited  8  Cal.  76,  76;  9  Gal.  97 ;  75  Cal.  334. 

SOI.  Where  a  husband,  after  having  mort- 
gaged premises  which  were  held  by  him  as 
his  separate  estate,  filed  a  declaration  of 
homestead  thereon,  his  wife  is  thereby  ren- 
dered a  necessary  party  defendant  to  an 
action  to  foreclose  the  mortgage ;  and  a  judg- 
ment in  an  action  against  the  husband  alone 
for  the  foreclosure  of  the  mortgage,  directing 
the  sale  of  the  homestead  premises,  is  void 
as  against  the  wife,  and  a  sale  thereunder 
confers  no  rights  of  possession  against  her. 
(Watts  V.  (jallagher,  97  Cal.  47.) 

302.  Where  a  mortgage  is  executed  by  a 
husband  alone,  upon  property  claimed  by  him 
and  his  wife  as  a  homestead,  the  latter  is  a 
proper  party  defendant  in  an  action  to  fore- 
close. (Fitzgerald  v.  Fernandes,  71  Cal.  504.) 

803.  Wife  is  proper  party  defendant  in  a 
suit  to  foreclose  a  mortage  executed  upon 
premises  claimed  as  a  homestead.  If  not 
made  such  a  party,  she  may  intervene,  or.  by 
permission  of  the  court,  be  allowed  to  file  a 
separate  answer,  the  plaintiff  having  the  lib- 
erty to  amend  his  complaint  if  9,x\y  matters 
are  set  up  in  the  answer  which  he  might  wish 
to  anticipate  by  further  allegations.  (Moss  v. 
Warner,  10  Cal.  296.) 
Cited  13  Cal.  70;  68  Gal.  15. 
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Wife  filing  is  neoeflsary  party  in  f orecloflure* 
See  Mortgages,  604. 

Wife  may  intervene  in  aoit  to  foreclose 
mortgage.    See  Interventioni  11. 

b.  Pleadings;  Findings;  Bedemption. 

904.  In  a  foreclosure  suit  on  a  note  and 
mortgage  of  the  homestead  executed  by  hus- 
band and  wife,  the  wife  alone  answered,  but 
did  not  verify  her  answer.  On  suit  brought 
to  vacate  the  decree  rendered  in  the  foreclos- 
ure, the  wife,  having  been  served  with  pro- 
cess, cannot  complain  that  her  answer  was  not 
verified.  And  her  failure,  by  excusable  neg- 
ligence, to  make  defense  to  the  foreclosure,  is 
no  ground  to  vacate  the  decree  if  it  be  shown 
that  in  fact  she  had  no  defense.  (Pfeiffer  y. 
Riehn,  13  Cal.  643.) 

305.  Upon  foreclosure  of  a  second  mortgage 
given  by  a  widow  upon  a  homestead  where  a 
prior  mortgage  had  failed  because  not  pre- 
sented against  her  husband's  estate,  if  the 
answer  alleges  facts  showing  that  both  parties 
were  under  a  mutual  misapprehension  as  to 
the  law  when  the  notes  and  mortgage  were 
executed,  the  issue  thus  raised  is  material, 
and  a  failure  to  find  upon  it  is  ground  of  re- 
versal.   (Rosenberg  v.  Ford,  85  Cal.  610.) 

806.  The  title  to  the  homestead  having 
vested  in  the  mother  upon  the  death  of  the 
father,  no  equity  of  redemption  vested  in  the 
children,  ana  they  cannot  maintain  a  bill  to 
redeem  from  the  mortgagee  after  he  has  ob- 
tained title  under  the  u>]^06ure  sale.  (Col- 
lins V.  Scott,  100  Cal.  446.) 

Judgment  and  sale  in  action  to  foreclose 
where  wife  not  a  party.    See  ante,  301. 

Action  to  recover  property  sold  under  fore- 
closure of  mortgage  by  husband  alone.  See 
post,  322,  323. 

Sale  under  mort^^age,  homestead  right  can- 
not be  tried  in  action  to  set  aside.  See  post, 
320. 

$.  Prior'rty  Between  Succeeehe  Mortgagees, 

307.  Wife's  decease  before  second  mortgage 
was  recorded  does  not  impair  it  as  against  a 
void  mortgage.  (Van  Reynegan  v.  Revalk,  8 
Cal.  76.) 

^)08.  Where,  after  judgment  of  foreclosure 
had  been  taken  in  an  action  against  the  hus- 
band solely,  on  a  mortgage  on  the  homestead 
premises,  executed  by  him  alone,  the  husband 
and  wife  joined  in  a  mortgage  to  a  third  party, 
held,  that  the  foreclosure  bound  no  one  as  to 
the  homestead,  and  that  the  second  mortgage 
was  absolute  as  against  the  homestead.  (Van 
Reynegan  v.  Revalk,  8  Cal.  75.) 
Cited  75  Cal.  334. 

309.  Where  A,  a  married  man,  mortgaged 
the  homestead  to  B,  without  the  concurrence 
of  his  wife,  and  A  and  his  wife  subsequently 
mortgaged  to  C,  and  B  and  C  both  foreclosed 
their  mortgages,  neither  makine  the  other  a 
party,  whereupon  C  filed  a  bill  against  B  to 
set  aside  the  decree  of  foreclosure  of  the  lat- 
ter, alleging  that  the  homestead  premises  did 
not  exceecT  in  value  five  thousand  dollars, 
held,  that  C  could  urge  the  same  objection  to 
the  mortgage  of  B  that  A  and  his  wife  could : 
that  B's  aecree  was  a  cloud  upon  the  title,  and 
impaired  the  security,  and  that  C  was  entitled 


to  have  it  set  aside.    (Bonsjr  ▼•  MeFMind, 
7  CaL  342.) 
Cited  8  Cal.  76. 

810.  Any  other  rule  would  allow  the  hus- 
band alone  the  power  to  obstruct  the  power 
of  alienation  belonging  to  both  husband  Bod 
wife.    (Dorsey  v.  McFarland,  7  CaL  342.) 
Cited  10  Cal.  172. 

Kew  mortgagee,  paying  old  mortgage,  prioi^ 
ity.    See  Mortgages,  513. 

7.  Agreement  to  induce  Wife  to  Sign;  Elfeet  of. 

311.  Where  the  mortcagee  of  community 

Sroperty  upon  which  a  nomestead  has  been 
ectared  induces  the  wife  to  unite  in  the  exe- 
cution of  the  mortgage,  by  a  promise  that  in 
the  event  of  any  action  to  foreclose  and  sell 
the  mortgaged  premises  he  would  set  apart 
and  convey  to  the  wife  and  her  children  a 
quantity  of  land  of  a  specified  value,  to  be 
secured  and  conveyed  as  a  homestead  for 
their  benefit,  either  out  of  the  mortga^ 
premises  or  elsewhere  in  a  specified  locality, 
without  incorporating  the  agreement  in  the 
mortgage,  such  promise  is  personal  to  the 
wife  and  her  children,  and  cxeates  no  lien  in 
their  favor  upon  the  mortgaged  premises,  and 
constitutes  no  defense  to  an  action  to  fore- 
close the  mortgaf^e,  but  gives  only  a  right  of 
action  at  law  for  its  breach.  (Collins  v.  Scott, 
100  Cal.  446.) 

Xm.  Aeti^m  to  BeeoTer;  Sight  not  Be* 
teiwiBable  in  Aetlon  Agaliist  H«8« 
bABd  Alone. 

812.  The  husband  may  maintain  ejectment 
to  recover  possession  of  tne  homestead  during 
the  pendency  of  an  application  on  his  part  to 
be  <uscharK€«i  from  his  debts  under  the  insol- 
vent laws.    (Moore  v.  Morrow,  28  Cal.  551.) 

313.  A  wife  cannot  sue  alone  to  recover  the 
homestead;  it  is  a  joint  estate,  with  rifl^t  of 
survivorship,  and  both  husband  ana  wife 
must  join  in  the  action.  (Poole  v.  Gerrard, 
6  Cal.  71.) 

CHted  14  Cal.  477;  22  Cal.  638;  71  Cal. 280;  IS 
Nev.  308. 

314.  The  wife  has  no  right  in  the  home- 
stead, independent  of  the  husband,  which  she 
can  enforce  against  his  consent.  She  cannot 
maintain  a  suit  for  it  in  her  individual  name. 
(Guiod  V.  Guiod,  14  Cal.  506.) 

Cited  16  Cal.  81 ;  25  Cal.  114. 

315.  The  statute  affords  protection  to  the 
husband,  as  head  of  the  family,  and  through 
him  to  the  wife  and  children.  (Guiod  v. 
Guiod,  14  CaL  506.) 

316.  A  married  woman  may  maintain  an 
action  in  her  own  name  without  joining  her 
husband  to  recover  possession  of  the  home- 
stead propert]^ ;  and  as  to  such  property  the 
statute  of  limitations  will  run  against  her  in 
favor  of  an  adverse  possessor.  (Mauldin  v* 
Cox,  67  Cal.  387.) 

ated  82  Cal.  76. 

317.  The  homestead  right  cannot  be  indi- 
vidually asserted;  both  parties  must  join* 
(Cook  V.  Klink,  8  Cal.  347.) 

318.  The  death  of  the  wife,  after  suit  brought 
by  herself  and  husband  for  the  homestead, 

I  defeats  a  recovery  by  the  husband,  though 
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the  right  to  reoorer  ezLrted  at  the  commence- 
ment of  the  suit.  (Gtee  ▼•  Moore,  14  Gal.  472.) 
Cited  14  Cal.  506;  13  Ney.  306,  310,  322. 

319.  The  facta  that  after  a  declaration  of 
homestead  had  been  filed  the  husband  be- 
came insane,  and  a  ffuardian  was  appointed 
for  him  by  the  probate  court,  and,  on  the 
petition  of  the  euardian,  said  court  made  an 
order  that  the  homestead  be  Fold  to  pay  the 
expenses  of  the  wile  and  children,  and  that, 
after  the  sale,  the  wile  received  a  part  of  the 
proceeds  of  the  same,  and  consented  that  an 
attorney  be  appointed  to  represent  her  in  the 
probate  proceedings,  do  not  estop  the  wife 
from  afterwards  reooyering  possession  of  the 
homestead  from  the  purchaser  at  the  guard- 
ian's sale.    (Flege  y.  Garvey,  47  Oai.  371.) 

820.  Homestead  right  cannot  be  tried  on 
motion  to  set  aside  side  under  mortgage.  The 
husband  and  wife  should  have  fil^  a  croes- 
biil  in  the  foreclosure  suit,  or  brought  an 
ejectment  suit  for  the  property.  (Cook  y« 
Klink,  6  Oal.  347.) 

821.  A  complaint  l^  husband  and  wife  to 
recover  the  homestead  conveyed  away  b^  the 
deed  of  the  husband  alone  must  aver  either 
that  the  premises  were  occupied  as  a  home- 
stead at  me  date  of  the  conveyance  or  that 
they  had  not  been  previously  abandoned. 
(Harper  v.  Forbes,  15  OaL  £02.) 

Cited  16  Cal.  81. 

322.  Action  to  recover  certain  real  estate  as 
the  homestead  of  plaintiffs.  Complaint  avers 
that  plaintiff  K.  alone  executed  to  C.  his 
note  and  a  mortfipnge  on  the  property  in  ques- 
tion to  secure  its  payment.  C.  foreclosed, 
making  K.  and  wife,  and  also  several  persons 
holding  subsequent  mortgages,  parties*  K. 
and  wfle  made  default,  but  the  other  defend- 
ants answered,  asking  for  a  sale  of  the  prop- 
erty and  a  decree  settling  priorities,  ete.  The 
coiut  ordered  a  sale  of  the  property,  and 
that,  in  case  of  insufficiency  of  the  proceeds 
to  satisfy  all  the  mortgages,  they  be  paid  in 
a  certoin  order,  C's  mortgage  being  last. 
Held,  that  plaintiffs  cannot  recover  without 
showing  that  these  subsequent  mortgages 
were  invalid  and  insufficient  to  pass  the  title. 
because  the  complaint  avers  the  sale  to  have 
been  made  under  them  as  well  as  under  the 
mortgage  to  C*  (Klink  v.  (Dohen,  15  Cal. 
200.) 

3^.  Where  the  grantee  of  the  purchaser  at 
a  foreclosure  sale  under  a  mortgage,  the  wife 
not  being  a  party,  took  possession  of  the  land 
after  the  sale,  it  is  no  defense  to  an  action  of 
ejectment  by  the  wife  of  the  mortgagor  that 
tne  mor^agor  had  not  paid  the  mortgage 
debt,  nor  that  such  grantee  is  subrogated  to 
the  rights  of  the  mortgagee  if  the  mortgage 
confeired  no  right  of  possession  upon  the 
mortgagee  prior  to  the  expiration  of  the  time 
for  redemption  from  a  valid  foreclosure  sale. 
(Watts  y.  Gallagher,  97  Cal.  47.) 

824.  In  action  against  husband  alone,  home- 
stead right  cannot  be  determined.  Both  par- 
ties must  be  before  the  court.  (Eraemer  v. 
Revalk,  6  Cal.  74.) 

Cited  8  Cal.  858;  76  CaL  334. 

825.  The  husband  has  not  even  the  right  of 
appeal  in  such  a  case,  as  the  judgment  could 


not  affect  the  question  of  homestead.    (Krae- 
mer  v.  Revalk,  8  Cal.  74.) 

Action  to  set  aside  homestead  for  fraud. 
See  Stetute  of  Limitotions,  280,  288. 

One  owning  homestead  interest  may  sue  to 
quiet  title.    See  Quieting  Title,  8. 

XIT.  Abandanment  and  Termination. 

/.  Statutory  Mode  Must  be  Followd;  Joint  Act 

KocBOoaiy, 

326.  A  homestead  once  duly  established 
cannot  be  defeated  or  vitiated  except  by  con- 
veyance, encumbrance,  or  abandonment  in 
the  manner  provided  in  sections  1242  and 
1243  of  the  Civil  Code.  (Lubbock  v.  McMann, 
82  Cal.  226.) 

827.  A  homestead  cannot  be  abandoned  ex- 
cept in  the  mode  prescribed  bV  the  statute. 
(Porter  y.  Chapman,  65  Cal.  365.) 
Cited  nOaX.m\  78  Cal.  312 ;  82  Cal.  229. 

328.  The  only  way  in  which  the  right  of  the 
wife  to  the  homestead  can  be  extinguished  is 
by  a  joint  deed  executed  by  both  husband 
and  wife,  and  properly  acknowledged.  (Dunn 
V.  Tozer,  10  Cal.  167.) 

329.  When  the  premises  have  acquired  the 
character  of  a  homestead  by  actual  occupation, 
with  such  intention,  the  estate  thus  created 
cannot  be  destroyed  except  by  the  concur- 
rence of  both  husband  and  wife.  (Holden  v. 
Pinney,  6  Cal.  234.) 

Cited  25  Cal.  114. 

Construction  of  word  ''grant*'  in  statute. 
See  ante,  258. 

How  only  can  be  altered  or  destroyed.  See 
ante,  147. 

Power  to  abandon  after  death.  See  post, 
409. 

2.  Bomowal  from  PromisoB, 

330.  Occupancy  of  the  premises  by  the  hus- 
band, with  his  family,  is  presumptive  Evi- 
dence of  their  appropriation  as  a  homestead, 
and  removal  from  such  premises  by  the  hus- 
band and  family  is  presumptive  evidence  of 
their  abandonment  as  a  homestead.  (Harper 
V.  Forbes,  15  Cal.  202.) 

Cited  20 Cal.  194;  25  Cal.  Ill;  71  Cal.  327. 

831.  To  rebut  the  presumption  of  abandon- 
ment in  such  case  it  must  be  shown  that  the 
removal  was  temporary,  made  for  a  specific 
purpose,  with  the  intention  of  reoccupying 
the  premises.    (Harper  v.  Forbes,  15  Cal.  202. ) 

332.  Voluntary  removal  of  the  husband 
with  his  family  is  not,  of  itself,  evidence  of 
abandonment  of  the  place  as  a  homestead; 
much  less  so  a  removal  under  apprehensions 
for  the  safety  of  his  family.  (Moss  v.  Warner, 
10  Cal.  296.) 

Cited  71  Cal.  827. 

333.  The  removal  of  a  party  from  premises 
on  which  he  has  declarea  a  homestead  after 
a  void  execution  sale  thereof,  and  his  sur- 
render of  the  possession  to  the  execution  pur- 
chaser, do  not  constitute  an  abandonment  of 
the  homestead  within  the  meaning  of  sec- 
tion 1248  of  the  Civil  Code,  so  as  to  enable 
him  to  declare  a  second  homestead  on  other 
land.    (Waggle  v.  Worthy,  74  Cal.  266.) 

334.  Under  the  act  of  April  28, 1860,  a  home- 
stead selected  by  a  husband  and  wife  could 
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not  be  abandoned  by  their  removal  from  the 
homestead  premises,  whether  with  or  with- 
out the  intent  of  returning  thereto*  Under 
that  act  an  abandonment  could  only  be  made 
by  a  declaration  of  abandonment,  signed, 
acknowledged,  and  recorded  by  them  in  the 
same  manner  as  a  conveyance  of  real  prop- 
erty. (Tipton  V.  Martin,  71  Oal.  325.) 
Cited  78  Gal.  312;  82  Gal.  229. 

335.  The  removal  of  husband  and  wife  from 
a  homestead  selected  by  occupancy,  after  and 
in  consequence  of  a  sale  and  conveyance  by 
the  husband,  in  which  the  wife  did  not  join, 
furnishes  no  evidence  of  an  abandonment  of 
the  homestead  by  her,  but  seems  to  be  the 
very  case  against  which  the  statute  intended 
to  provide.  (Taylor  v.  Hargous,  4  Gal.  268.) 
Cited  7  Gal.  845;  8  Gal.  73;  10  Gal.  207;  22 

Gal.  638;  25  Gal.  114;  71  Gal.  326. 

336.  Removal  from  the  premises  will  not 
operate  as  an  abandonment.  (Holden  v. 
Pmney.  6  Gal.  234.) 

Cited  25  Gal.  114. 

337.  If  a  husband  who,  as  head  of  a  famUy, 
is  entitled  to  the  homestead  dedicated  under 
the  act  of  1851  by  him  and  his  wife  prior  to 
her  death,  removes  from  the  same,  and  con- 
veys it  by  deed  absolute,  these  acts  amounted 
to  an  abandonment  of  the  homestead  claim. 
(Johnston  v.  Bush,  49  Gal.  198.) 

338.  If,  at  the  date  of  the  conveyance  by  the 
husband,  he  had  only  removed  from  the  prem- 
ises temporarilv,  for  some  specific  purpose, 
he  could  still  claim  their  enjoyment  and  use 
as  a  homestead.  The  wife  must  follow  the 
husband  when  he  changes  his  residence. 
(Guiod  V.  Guiod,  14  Gal.  506.) 

Cited  71  GaL  327. 

339.  If  both  husband  and  wife  removed 
from  a  homestead  acquired  and  held  under 
the  law  as  it  existed  before  the  amendments 
of  1860,  whether  the  removal  was  onlv  tem- 
porary or  was  an  abandonment  of  the  nome- 
stead  and  intended  to  be  permanent,  are 
questions  of  fact  to  be  determined  ]yy  the 
court  from  all  the  evidence.  (Brennan  v. 
Wallace,  25  Gal.  108.) 

Cited  31  Gal.  531 ;  49  Gal.  201 ;  13  Nev.  310. 

3,  Mddrthim  to  Property;  Uoo  of  for  Buoinooo. 

340.  Though  a  homestead  cannot  be  taken 
so  as  to  include  two  dwellings  standing  upon 
the  same  lot  at  the  time  of  filing  the  declara- 
tion, yet  if  a  house  and  the  whole  lot  upon 
which  it  stands  are  adapted  to  use  as  a  home- 
stead, and  are  actually  used  as  such  at  the 
time  of  the  dedication,  the  subsequent  erec- 
tion of  an  additional  dwelling  upon  the  lot 
will  not  vitiate  or  affect  the  homestead  as  an 
entirety,  or  render  any  part  of  it  subject  to 
seizure  and  sale  under  execution,  unless  the 
second  house  increases  the  value  of  the  home- 
stead beyond  the  statutory  limit,  in  which 
case  a  levv  mav  be  made  as  a  basis  of  applica- 
tion for  tne  aameasurement  of  the  excess  in 
value.  Paterson,  J«,  dissenting.  (Lubbock 
V.  McMann,  82  Gal.  226.) 

Cited  85  Gal.  74;  86  GaL  120;  02  Cal.  7;  94 
Gal.  294. 

341.  The  levy  of  an  execution  upon  the  whole 
of  the  property  claimed  as  a  homestead ,  by  rea- 
son of  the  erection  of  an  additional  dwelling 


thereon,  would  confer  no  right  even  if  the 
second  dwelling  were  separately  subject  to 
execution*     (Lubbock  v.  McMann,  82  OaU 

226.) 

842.  The  owner  of  a  building  upon  which  he 
has  declared  a  homestead  does  not  forfeit  his 
right  of  homestead  merely  because  be  after- 
wards builds  a  large  addition  to  the  building, 
and  leases  the  greater  portion  of  the  entire 
building  to  a  third  partv  for  a  term  of  years 
for  hotel  purposes,  if  he  expressly  reserves 
from  the  lease  certain  rooms  and  privile^, 
and  continues  to  live  therein  with  his  family. 
(Heathman  v.  Holmes,  94  Gal.  291.) 

Cited  96  Gal.  479. 

843.  Dwelling-house  may  be  used  as  place 
of  business.  (Estate  of  Delaney,  37  GaL 
176.) 

344.  If  a  homestead  should  be  used  also  as 
a  place  of  business  by  the  family  it  will  not 
for  that  reason  cease  to  be  a  homestead,  if  the 
portion  so  used  would  be  necessary  or  con- 
venient for  famUy  use,  independent  of  the 
business. .  (Gregg  v.  Boetwick,  33  Gal.  220.) 
Cited  63  GaL  117 ;  70  Gal.  241 ;  75  Gal.  424 ;  78 

Gal.  295. 

845.  The  use  of  a  building  parUv,  or  even 
chiefly,  for  business  purposes,  or  the  renting 
of  part  of  itj  does  not  deprive  Uie  owner  of  the 
benefit  of  his  exemption  of  the  building  as  a 
homestead,  if  the  Duilding  is  and  continues 
to  be  the  bona  fide  residence  of  the  family. 
(Heathman  v.  Holmes,  94  Gal.  291.) 

Use  of  property  for  business.   See  ante,  V,  3. 

4.  DiooolutioB  of  Family:  Agreomont  for  Diwioion: 

Adultery  of  Wife. 

846.  Under  section  1265  of  the  Civil  Code  as 
amended  in  1880,  providing  that  a  homestead 
once  declared  upon  remains  as  such  always 
exempt  from  forced  sale  as  against  any  liabil- 
ity of  the  owner,  except  as  otherwise  provided, 
a  nomestead  set  apajrt  under  section  1261,  sub- 
diviHion  6  of  the  Civil  Code,  by  a  son,  with 
whom  his  mother  resided  under  his  care  and 
maintenance,  does  not  cease  to  be  exempt 
from  execution  for  a  debt  of  the  son  because 
he  has  cmsed  to  be  the  head  of  a  family, 
owing  to  the  death  of  the  mother.  (Roth  v. 
Insley,  86  GaL  134.) 

347.  When  the  relation  of  head  of  a  family 
ceases  the  right  also  ceases.  (Revalk  v. 
Kraemer,  8  Cal.  66.) 

348.  A  homestead  selected  by  a  wife  upon 
the  separate  property  of  the  husband  is  not 
abandoned  by  a  subsequent  agreement  of  the 
spouses  for  its  division  between  them,  which 
is  not  recorded  by  either  of  the  parties.  (Es- 
tate of  Lamb,  95  Cal.  397.) 

Agreement  for  separation,  effect  oi.  See 
Husband  and  Wife,  82. 

349.  Abandonment  and  adultery  on  part  of 
wife  will  not  divest  the  homestead  of  its  chai^ 
acter  as  such,  nor  will  it  defeat  or  impair  her 
right  to  it  as  a  homestead.  (Lies  v.  Be 
DiabUr,  12  Gal.  327.) 

Divorce,  disposition  of  homestead  on.  See 
Marriage  and  Divorce,  III,  7,  d. 

Setting  apart  on  divorce.  See  Marriage 
and  Divorce,  229* 
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5.  Fttiiun  to  Mequ/'n  Tith;  Sals  of  Proporty. 

350.  Homestead  claim  of  wife  of  purchaser 
filed  n^n  property  held  nnder  contract  of 
sale  which  has  not  been  complied  with,  but 
has  been  abandoned  for  inability  to  pay  the 
I>ixrcha8e  money,  is  lost  with  the  loss  of  the 
rights  of  the  purchaser  under  the  contract. 
(SnodgrasB  y.  rarks,  79  Cal.  55.) 

Deed  by  husband  to  wife.    See  ante,  XI,  7. 

Deed  absolute  intended  as  mortgage,  e£fect 
as  abandonment.    See  ante,  259,  260. 

Effect  of  conveyance,  or  conveyance  of  undi- 
vided moiety.    &%  ante,  XI,  5. 

$,  £widoaco  of;  Ooefarathno  of  Intont  or  Desiro 

to  Abandon. 

851.  Declaration  of  abandonment  of  home- 
stead, acquired  by  actual  occupancy  previous 
to  1860,  made  and  acknowl^eed  by  both 
husband  and  wife,  and  recorded  before  anj 
declaration  ef  homestead  had  been  made,  is 
admissible  in  evidence,  as  a  fact  tending  to 
show  an  actual  abandonment.  (Brennan  v. 
Wallace,  25  Cal.  108.) 

352.  DeclflCrations  of  husband  in  relation  to 
abajidonment  of  homestead  acquired  before 
the  amendments  of  1860  to  the  Homestead 
Law,  and  before  a  declaration  of  homestead 
had  been  filed  under  said  amendments,  are 
admissible  in  evidence  in  an  action  against 
both  husband  and  wife  where  the  fact  of 
abandonment  is  in  issue.  (Brennan  v.  Wal- 
lace, 25  CaL  108.) 

353.  Declarations  of  husband  as  to  his  in- 
tent to  sell  and  remove  do  not  bind  the  wife. 
The  act  of  the  wife  in  going  with  her  husband 
to  reside  upon  another  pCioe  will  in  no  way 
affect  her  r^ht.    (Dunn  v.  Toser,  10  Oal.  167. ) 

854.  Where  property  baa  been  dedicated  as 
a  homestead  the  husDand  and  wife  become 
joint  owners  thereof,  with  the  right  of  sur- 
vivorship, and  their  declarations  of  intention 
to  sell  and  remove  from  the  premises  will  not 
constitute  an  abandonment.  (Dunn  v.  Tozer, 
10  Gal.  167.) 

355.  Fact  that  both  husband  and  wife  were 
anxious  to  sell  their  homestead,  and  the  hus- 
band had  made  repeated  efforts  for  that  pur- 
pose, but  failed  because  a  satisfactory  price 
could  not  be  obtained,  does  not  show  an  in- 
tention to  abandon  the  homestead  as  such. 
(Dunn  V.  Torer.  10  Cal.  167.) 

Removal  as  evidence  of.    See  ante,  XIV,  2. 
Failure  to  find  as  to  continued  existence* 
See  Appeals,  2681. 

7.  £^liKf  of  on  Right  to  Convoy. 

856.  Where  the  premises  are  abandoned  as 
a  homestead  the  husband  may  then  convey 
by  his  sole  deed.    (Guiod  v.  Guiod,  14  Cal. 
506.) 
Cited  16  Cal.  218. 

XT.  Beftlh,  Effeet  of^ 
/.  Stattrto  6o¥oming  Dooeont  df, 

367.  Inheritance  is  regulated  by  the  law  in 
foroe  at  the  time  of  the  death.    (Bich  v. 
l!Wbbs,  41  Oal.  84.) 
Cited  78  Cal.  474;  100  Cal.  461;  distingaished 

62  CaL  299. 


858.  The  law  in  force  at  the  time  of  the  death, 
and  not  that  which  was  in  force  at  the  time 
of  the  declaration,  controls  on  the  subject  of 
homesteads  and  rights  of  survivors.  (Gru- 
well  V.  Seybolt,  82  Cal.  7.) 

359.  The  right  of  homestead  and  exemption 
is  the  creature  of  the  legislature,  and  subject 
to  legislative  control.  Tlie  law  in  force  at  the 
time  of  the  death  controls  on  the  subject  of 
homesteads  and  the  rifl;hts  of  survivors.  When 
the  act  under  which  a  homestead  is  created  is 
amended  before  the  death  of  either  husband 
or  wife  the  right  of  survivorship  is  governed 
by  the  amended,  and  not  by  the  origmal,  law. 
(Tyrrell  v.  Baldwin,  78  Cal.  470.) 

Cited  80  Cal.  210;  82  Cal.  10. 

360.  Under  the  act  of  April  28,  1860, 
amending  the  act  of  1851,  relating  to  home- 
steads, it  seems  that,  after  the  death  of  either 
spouse,  the  power  to  mortgage  was  gone,  as  the 
children  under  that  act  took  an  interest  on 
the  occurrence  of  the  death  of  either  husband 
or  wife ;  but  by  the  act  of  1862  the  law  in  this 
respect  is  changed,  and  the  homestead,  upon 
the  death  of  the  husband  or  wife,  vests  ab- 
solutely in  the  survivor;  and  this  provision 
applies  to  the  case  of  a  homestead  declared 
under  the  former  act,  where  the  husband  or 
wife  has  died  since  the  passage  of  the  latter. 
In  such  case  the  property  vests  absolutely 
in  the  survivor,  and  may  be  mortgaged  by 
him  or  her.    (Herrold  v.  Been,  58  Cal.  443.) 

361.  The  former  act  was  a  statute  of  descent, 
and  under  it  no  rights  vested  in  the  children 
until  the  death  of  one  of  the  spouses,  and 
therefore  no  change  was  made  in  their  estate 
or  rights,  nor  were  they  destroyed  by  the  act 
of  1862.  (Herrold  v.  Been,  58  Oal.  443.) 
Cited  71  Oal.  283,  327;  78  Cal.  474;  80  Cal. 

210;  82  Cal.  10;  86  Cal.  120;  87  Cal.  339; 
100  Cal.  451. 

362.  If  a  declaration  of  homestead  was  filed 
on  the  separate  property  of  one  of  the  spouses 
while  section  1265  of  tne  CHvil  Code  was  in 
force,  and  before  it  was  amended  the  surviv- 
ing husband  or  wife  takes  the  title  to  the 
homestead  as  surviving  joint  tenant,  and  not 
by  descent,  even  if  the  other  spouse  dies  after 
the  amendment  of  1874,  which  limited  the 
title  of  the  survivor.  (Estate  of  Headen,  52 
Cal.  294.) 

Cited  54  Cal.  501 ;  58  Cal.  448 ;  71  Cal.  283, 
284;  78  Cal.  475}  80  Cal.  210;  86  Cal.  120; 
100  Cal.  451. 

2.  Homootoad  io  not  Part  ofAoooto. 

868,  The  homestead  does  not  constitute  any 

Sortion  of  the  assets  subject  to  tibie  payment  of 
ebts  of  the  deceased.    (Estate  of  Tompkins. 
12  Cal.  114.) 

864.  When,  after  death  of  husband,  premises 
constituting  family  residence  are  set  apart  by 
the  probate  court  for  the  use  of  the  widow 
and  family  they  cease  to  be  a  part  of  the 
assets  of  the  estate,  and  are  no  longer  subject 
to  the  control  of  the  administrator  or  probate 
court.  CSchadt  v.  Heppe,  45  Oal.  433.) 
Cited  63  Cal.  38. 

3.  Righto  of  Sumfing  Spouoo. 

865.  The  surviving  wife  inherits  the  actual 
homestead,  that  is,  the  dwelling-house  and 
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Bufficient  land  to  be  worth  five  thooMuid  dol- 
lars. This  value  is  that  which  the  land  bore 
at  the  time  of  the  husband's  death,  and  not 
what  it  bore  at  the  time  the  declaration  was 
filed,  or  at  any  previous  time.  (Estate  of 
Delaney,  37  Gal.  176. ) 
Cited  41  Gal.  ae ;  68  Gal.  448,  568. 

366.  The  homestead  being  held  in  a  sort  of 
joint  tenancy  passes,  on  the  death  of  the  hus- 
band, to  the  wife  by  right  of  surviyorship. 
(Buchanan's  Estate,  8  Cal.  507.) 

Gited  22  Gal.  638 ;  25  Gal.  114. 

367.  On  the  death  of  the  husband  the  title 
to  a  homestead  declared  on  community  prop- 
erty vests  absolutely  in  the  surviving  wile. 
(Bollinger  v.  Manning,  79  Gal.  7.) 

Gited  80  Gal.  210. 

368.  The  wife,  if  surviving  her  huBband, 
takes  the  homestead  as  property  set  apart 
by  law  from  her  husband's  estate  for  her 
benefit  and  that  of  her  children,  if  there  be 
any.     (Gee  v.  Moore,  14  Gal.  472.) 

Gited  78  Gal.  475. 

360.  Upon  the  death  of  the  husband,  leav- 
ing a  surviving  widow,  the  homestead  vests 
absolutely  in  the  widow,  even  if  there  are 
surviving  children.  (Estate  of  Wixom,  36 
Gal.  320. ) 
Gited  63  Gal.  37. 

370.  The  title  to  a  homestead  upon  com- 
munity property  vests  absolutely  in  the  wife 
upon  the  death  of  the  husband ;  but  she  takes 
it  as  a  homestead,  and  not  merely  as  com- 
munity property.  (Mechanics'  Building  A 
Loan  Assn.  v.  King,  83  Gal.  440.) 

371.  A  homestead  declared  upon  commu- 
nity property  becomes,  upon  the  death  of  the 
husband!  the  sole  property  of  the  surviving 
wife,  and  the  heirs  at  law  of  the  deceased  hus- 
band acquire  no  interest  in  it  by  succession. 
(Gollins  V.  Scott,  100  Gal.  446.) 

372.  Under  the  Homestead  Act  of  1860,  as 
amended  in  1862,  the  homestead  property, 
upon  the  death  of  the  husband,  vests  ab- 
solutely in  the  surviving  wife  as  her  separate 
property,  and  is  not  aSected  by  her  subse- 
quent remarriage.  Thereafter  she  may  use  it 
for  her  exclusive  benefit,  and  dispose  of  it 
without  the  consent  of  her  huslmnd  in  the 
manner  provided  by  law.  (Graham  v.  Stew- 
art, 68  Gal.  374.) 

Cited  78  Gal.  474. 

373.  Under  section  4  of  the  Homestead  Act 
of  1862  the  homestead  selected  by  the  hus- 
band and  wife,  or  either  of  them,  upon  the 
death  of  either,  vests  absolutely  in  the  sur- 
vivor, and  is  sumect  to  his  debt  subsequently 
contracted.  (Watson  v.  His  Creditors,  5o 
Gal.  556.) 

Gited  71  Gal.  827:  78  Gal.  474;  81  Oal.  243:  93 
Gal.  295;  100(:al.451. 

874.  A  homestead  acquired  under  the  act  of 
1862,  on  the  death  of  either  spouse,  vested  ab- 
solutely in  the  survivor  by  descent,  and  need 
not  be  set  apart  by  the  probate  court ;  and 
where  it  appears  that  the  possession  of  outside 
lands  by  a  surviving  wife  was  under  a  legal 
devolution  to  her  of  the  whole  land  as  a 
homestead  at  the  date  of  the  act  of  1866,  the 
bona  fides  of  her  possession  are  beyond  doubt. 
(Baker  v.  BrickeU,  87  Gal.  329.) 


875.  By  the  amendment  to  the  Homestead 
Act  of  1860  it  seems  to  have  been  the  inten- 
tion of  the  legislature  that,  the  homestead, 
upon  the  death  of  either  husband  or  wife, 
should  descend  to  and  vest  absolutely  in  the 
survivor.  But  whether  the  act  should  receive 
this  construction  or  whether  the  homestead, 
upon  the  death  of  either  husband  or  wife,  de- 
scends to  the  survivor  and  the  children,  heirs 
of  the  deceased,  and  should  be  partitioned 
between  them,  are  questions  which  the  pro- 
bate court  has  no  jurisdiction  to  determine. 
The  district  court  of  the  county  where  the 
homestead  is  situated  is  the  only  proper  tri- 
bunal to  hear  and  determine  these  questions. 
(Matter  of  Estate  of  James,  23  Gal.  415.) 
Gited  41  Gal.  36;  63  Gal.  38;  71  Gal.  327;  13 

Nev.  309;  criticised  13  Nev.  327. 

376.  Rule  that  the  husband  and  wife  are 
not  joint  tenants  in  the  homestead,  but  that 
the  surviving  wife  takes  the  homestead  not 
by  right  of  survivorship,  but  as  property  set 
apart  bylaw  from  the  nusband's  estate  for 
her  benefit,  applied  only  to  the  Homestead 
Law  as  it  existed  prior  to  the  amendment  of 
1860.  (McQuade  v.  Whaley,  31  Gal.  526.) 
Gited  49  Gal.  201 ;  71  Gal.  327;  13  Nev.  309, 

324. 

377.  A  valid  homestead,  selected  by  a  hus- 
band from  his  separate  property,  upon  death 
of  the  husband,  vests  absolutely  in  the  widow 
as  survivor,  (Estate  of  Croghan,  92  Gal. 
370.) 

378.  If  a  homestead  be  selected  while  the 
husband  and  wife  are  both  living  out  of  the 
separate  property  of  either  it  vests,  on  the 
death  of  the  iierson  from  whose  property 
it  was  selected,  in  his  or  her  heirs,  subject  to 
the  power  of  the  court  to  assign  it  for  a 
limited  period  to  the  family  of  the  decedent. 
(Mawson  v.  Mawson,  50  Gal.  5S9.) 

Gited  100  Gal.  451. 

379.  Sections  1265  of  the  Civil  Code  and 
1168  of  the  C3ode  of  Civil  Procedure  are  not  in 
conflict  with  section  1474  of  the  latter  code, 
but,  when  read  together,  such  sections  mean 
that  when  a  homestead  has  been  selected  by 
one  spouse  out  of  the  separate  property  of  the 
other,  without  the  consent  of  tne  latter,  then, 
upon  the  death  of  the  one  from  whose  prop- 
erty it  was  selected  it  vests  in  his  or  her  neirs 
subject  to  the  power  of  the  court  to  assign  it 
for  a  limited  period  to  the  family  of  the  de- 
cedent ;  but,  when  the  selection  has  been  from 
the  separate  property  of  the  person  selecting 
or  joininff  in  the  selection  of  the  same,  it 
goes  absolutely  to  the  survivor.  (Estate  of 
Croghan,  92  Gal.  370.) 

380.  Under  sections  1465, 1468,  and  1474  of 
the  Code  of  Civil  Procedure,  and  section  1265 
of  the  Civil  Code  the  homestead  declaration 
of  the  wife  alone  on  the  separate  property  of 
the  husband  does  not  affect  the  title  of  the 
heirs -to  the  property,  but  it  vests  in  them  on 
the  death  of  the  husband,  subject  only  to  the 
risht  of  the  court  to  set  aside  a  homestead  for 
a  limited  period  to  the  surviving  wife  and 
childron.    (Gruwell  v.  Seybolt,  82  Gal.  7.) 

381.  Under  sections  1265  and  1465  of  the 
Code  of  Civil  Procedure  a  homestead  selected 
from  community  property  vests  absolutely 
in  the  survivor  on  the  death  of  either  spouse, 
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•nd  ifl  not  Babject  to  forced  nle  for  the  eub- 

ament  debts  of  the  earvivor.    (Tyrrell  v. 
dwin,  78  Gal.  470.) 
Cited  86  Gal.  75;  86  Gal.  120. 

882.  Homestead  from  community  property 
Tests  absolntely  in  the  sarviyor.  (Sheeny  v. 
Miles,  93  Gal.  288.) 

383.  Gommunity  property  duly  dedicated 
as  a  homestead  upon  the  death  of  one  of  the 
spouses  becomes  the  sole  property  of  the  sur- 
YiTor,  and  is  protected  as  sucn  to  the  survivor 
in  the  same  manner  as  before  it  had  been  pro- 
tected to  the  community  by  its  homestead 
character.  (Sanders  v.  Kussell,  86  Gal.  119.) 
Cited  100  Gal.  451. 

384.  A  homestead  under  the  codes  is  im- 
pressed with  the  two  main  ouiJities  of  ex- 
emption from  execution,  and  tne  rieht  of  sur- 
yiyorship.  If  it  is  properlj^  selected  from  the 
oommunity  property,  and  is  of  less  value  than 
five  thousand  dollars  at  the  time  of  selection, 
it  vests  on  the  death  of  the  husband  or  wife 
absolutely  in  the  survivor,  although  at  the 
time  of  death  its  value  may  exceed  five  thou- 
sand dollars.  (Estote  of  Burdick,  76  Gal.  639.) 
Cited  77  Gal.  63;  81  Gal.  582. 

385.  Upon  the  death  of  either  spouse  a 
homestead  declared  upon  community  prop- 
erty vests  absolutely  in  the  survivor,  still  re- 
taining its  homestead  characteristics ;  and,  if 
the  survivor  afterwards  sell  the  same,  he  is 
not  entitled  to  have  another  homestead  set 
apart  to  him  out  of  the  separate  property  of 
the  deceased.  (Estate  of  Ackerman,  80  Gal. 
208  ) 

Cited  83  Gal.  442;  86  Gal.  120;  96  Gal.  438. 

Mortgage  or  sale  by  survivor.  See  post, 
XV,  6. 

Devise  of  all  testator's  property  includes 
homestead.    See  Wills,  204. 

4.  BighH  of  Chf/dnn. 

386.  Under  fourth  section  of  Homestead 
Act  of  1860  legitimate  children  are  entitled  to 
take  an  interest  in  the  homestead  upon  the 
death  of  either  the  husband  or  wife.  (Bich 
V.  Tubbs,  41  Gal.  34.) 

Cited  58  Gal.  447-49,  557. 

387.  Since  passage  of  Homestead  Act  of  1862 
children  of  tlie  deceased  husband  or  wife  do 
not  inherit  any  interest  in  the  homestead, 
bat  the  same  vests  absolutely  in  the  surviv- 
ing husband  or  wife,  f (Bich  v.  Tubbs,  41  Gal. 
34  ) 

Cited  52  Gal.  297 ;  71  Gal.  282-84 ;  80 Gal.  210; 
82  Gal.  10;  13  Nev.  309,  817,  318, 321,  324. 

388.  If  a  homestead,  dedicated  on  common 
property  under  the  act  of  1851,  terminated  in 
1809  by  the  deatii  of  the  wife,  her  interest  in 
the  property  immediately  vested  in  her  chil- 
dren, wno  became  tenants  in  common  with 
their  father.    (Johnston  v.  Bush,  49  Gal.  198.) 

389.  If  such  homestead  claim  survived  to 
the  husband  aa  the  head  of  the  family,  the 
children  were  not  thereby  deprived  of  their 
interest  in  the  property  which  they  inherited 
from  their  motner,  but  ^ey  held  such  inter- 
est subject  to  the  homestead  claim  of  the 
father,  and  when  that  claim  is  abandoned  by 
him^  or  ceases  to  exist,  thev  are  entitled  to 
the  immediate  possession  of  their  undivided 


interest  in  the  property.   (Johnston  v.  Bush, 

49  Gal.  198.) 

Gited  75  Gal.  144 ;  13  Nev.  825,  326. 

390.  Under  section  4  of  the  Homestead  Act 
of  April  28,  1860,  a  homestead  selected  by 
a  husband  and  wife  from  their  community 
property,  upon  the  death  of  either  of  the 
spouses  prior  to  the  amendment  of  the  act  in 
1862,  descended,  one-half  to  the  survivor, 
and  the  ot^er  half  to  the  legitimate  child  or 
children  of  the  deceased.  In  such  a  case  no 
action  on  the  part  of  the  probate  court  is 
necessary  to  vest  the  title  in  the  latter. 
(Levins  v.  Bovegno,  71  Gal.  273.) 

391.  If  a  husband  and  wife  had  dedicated  a 
homestead  on  common  property,  under  the 
act  of  1851,  and  the  wife  diea  in  1859,  and  the 
husband  married  a  second  time,  and  declared 
a  homestead  under  the  act  of  I860,  the  chil- 
dren of  the  first  marriage  were  not,  bv  this 
declaration  of  homestead,  deprived  of  the  in- 
terest in  the  homestead  property  which  they 
inherited  on  the  death  of  tneir  mother. 
(Johnston  v.  Bush,  49  Gal.  198.) 

392.  When  homestead  is  carved  out  of 
separate  property  of  the  wife,  and  the  wife 
dies  intestate,  leaving  more  than  one  child, 
it  descends  one-third  to  the  husband,  and  the 
remaining  two-thirds  in  equal  shares  to  the 
children,  as  provided  in  section  1386  of  the 
Givil  Gode.    (Beck  v.  Soward,  76  Gal.  527.) 

Surviving  wife,  rishts  of  where  there  are 
children.    See  ante,  369. 

5.  Settmg  Apart  of  Homootoad  to  Sur¥i¥or. 

393.  It  is  duty  of  probate  court  to  set  apart 
homestead  for  the  use  of  the  family  of  the  de- 
ceased ;  and  when  set  apart,  it  ceases  to  be  a 
part  of  the  assets  of  the  estate.  (Matter  of 
Estate  of  Orr,  29  Gal.  101.) 

Gited  30  Gal.  113;  35  Gal.  324;  45  Gal.  437;  54 
Gal.  228;  63  Gal.  38;  80  Gal.  210. 

394.  Upon  the  death  of  the  husband,  leav- 
ing surviving  him  a  widow  and  child,  or  chil- 
dren, it  is  the  duty  of  the  probate  court  to  set 
aside  the  homestead  to  the  use  of  the  widow. 
(Estate  of  Wixom,  35  Gal.  320.) 

Gited  63  Gal.  37 ;  3  Nev.  309 ;  13  Nev.  320, 322, 
324. 

395.  The  right  of  a  surviving  husband  to  an 
order  assiffning  to  him,  as  ''the  family  of  the 
decedeht,^  a  probate  homestead  for  a  limited 
period,  under  the  provisions  of  section  1474  of 
the  (Dode  of  Givil  Procedure,  is  not  an  abso- 
lute right,  but  rests  in  Hie  sound  discretion  of 
the  court,  to  be  exercised  in  view  of  all  the 
facts  appearing  before  it.  (Estate  of  Lamb, 
95  Gal.  &7.) 

396.  A  homestead  out  of  the  separate  prop- 
erty of  a  decedent  can  only  be  set  apart  to  the 
widow  for  a  limited  time,  and  certainly  not 
longer  than  during  her  life.  (Hutchinson  v. 
McNally,  85  Gal.  619.) 

397.  Upon  the  death  of  a  spouse  the  com- 
munity property  upon  which  a  homestead 
exists  vests  absolutely  in  the  survivor,  and 
the  probate  court  has  no  power  to  make  a  de- 
cree setting  apart  the  property  for  the  use  of 
the  family.    (Sheehy  v.  Miles,  93  Gal.  288.) 

398.  Homestead  selected  out  of  community 
property  vests  in  the  survivor  by  descent,  and 
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need  not  be  set  apart  bv  the  probate  court. 
(Baker  v.  Brickell,  87  Cal.  329.) 

•  399.  When  the  surviTing  wife  petitions  to 
have  the  homestead  set  off  to  her  she  must 
show  to  the  probate  court  what  was  the 
homestead  at  the  time  of  the  husband's 
death,  and  what  was  its  value  at  that  time, 
and  the  court  should  restrict  the  quantity  of 
land  set  off  to  her  to  an  amount  worth  five 
tibousand  dollars,  or  less,  regardless  of  the 
quantity  described  in  the  declaration  of 
homestead.  (Estate  of  Belaney,  37  Cal.  170.) 
Cited  63  Cal.  38. 

400.  In  such  proceeding  it  is  not  sufficient 
for  the  wife  to  prove  that  at  the  time  the  dec- 
laration was  filed,  several  years  before  the 
husband's  death,  tne  homestead  described  in 
the  declaration  was  worth  less  than  five  thou- 
sand dollars.  (Estate  of  Delaney,  27  CiJ. 
176.) 

401.  The  purpose  and  effect  of  an  order 
of  the  probate  court  setting  apart  a  home- 
stead is  that  the  property  be  relieved  from 
administration,  and  that  it  does  not  consti- 
tute assets  of  the  estate  of  the  deceased. 
(Rich  V.  Tubbs,  41  Cal.  34;  Sheehy  v.  Miles, 
93  Cal.  288.) 

402.  An  order  of  court  made  in  the  matter 
of  the  husband's  estate,  purporting  to  set 
aside  the  homestead  property  *'for  the  use  of 
the  family"  does  not  in  any  way  change  or 
affect  her  rights  as  survivor,  but  merely  ex- 
cludes the  property  from  administration. 
(Bollinger  v.  Manning,  79  Cal.  7.) 

403.  The  probate  court,  in  setting  apart,  for 
the  use  of  the  f amilv  of  tne  deceased  husband 
or  wife,  propertv  which  had  been  dedicated 
as  a  homestead  under  the  Homestead  Act, 
does  not  change  or  transfer  the  titie,  nor  does 
it  adjudicate  the  question  of  titie.  (Rich  v. 
Tubbs,  41  Cal.  34.) 

Cited  68  Cal.  558 ;  63  Cal.  238. 

404.  An  order  of  the  probate  court  setting 
apart  property  as  a  homestead  will  not  defeat 
a  mortgage  which  has  properly  vested  as  a 
lien  upon  the  property  where  tne  mortgagor 
was  not  a  party  to  such  proceedings.  (Lies 
V.  De  Diablar,  12  Cal.  327.) 

405.  The  fact  that  the  probate  court,  after 
the  death  of  the  wife,  sets  the  property  apart 
as  a  homestead  for  the  benefit  of  the  surviv- 
ing husband  and  children  does  not  affect  the 
question  of  its  liability  for  debts  subsequently 
contracted.  The  purpose  and  effect  of  the 
order  is  merely  to  relieve  the  property  from 
administration,  and  it  does  not  affect  the  title. 
(Watson  V.  His  Creditors,  58  Cal.  556.) 

406.  After  the  probate  court  has  set  apart  a 
homestead  for  the  use  and  benefit  of  the  sur- 
viving wife  and  children  of  the  testator  it 
ceases  to  have  any  control  over  the  property 
set  apart.  Held,  accordingly,  that  an  order 
of  the  court  in  relation  to  a  homestead  after 
it  is  set  apart,  though  it  could  not  in  any  way 
affect  the  rights  of  tne  surviving  widow,  might 

Sossibly  operate  to  her  prejudice  by  raising  a 
oubt  as  to  her  title,  and  was  therefore  er^ 
roneous.  (Estate  of  Hardwick,  59  Cal.  292.) 
Cited  81  Cal.  243. 

Effect  of  setting  apart.    See  ante,  XV,  2. 

407.  Court  cannot  pass  upon   validity  of 


mortgages  upon  homestead  property  in  proir 
bate  prooeedogs  to  set  apart  to  a  widow  a 
homestead  created  by  declaration  during  the 
lifetime  of  the  husband.  That  question  most 
be  tested  by  proceedings  for  foreclosure.  (Es- 
tate of  Chalmers,  64  Cal.  77.) 

6,  Mortgage  or  Saio  b/  Sur¥iwor. 

408.  The  homestead  was  declared  by  the 
defendant  and  her  husband  in  August,  1860; 
and  the  latter  having  died  in  ApriL  1865,  the 
homestead  was  set  apart  by  the  prooate  court 
for  the  benefit  of  the  defendant  and  her  chil- 
dren, and  afterwards  the  defendant  executed 
a  mortgage  upon  the  premises.  Held,  that 
under  uie  fourth  section  of  the  act  of  1862 
the  homestead  property  vested  absolutely  in 
the  defendant,  and  that  her  mortgage  was 
valid.  Held,  further,  that  it  was  a  serious 
question  whether,  if  the  law  were  otherwise, 
tne  defendant  ot^ht  to  be  allowed  to  set  up 
the  defense  offered  in  this  case.  (Herrolds  v. 
Reen,  58  Cal.  443.) 

409.  A,  with  his  wife  and  five  children, 
occupy  premises  as  a  homestead.  The  wife 
dies ;  four  children  are  sent  away  to  a  board- 
ing-school, and  the  premises  leased  by  A  to  a 
tenant,  who  takes  possession—one  considera- 
tion of  the  lease  being  that  the  tenant  should 
board  and  take  care  of  an  infant  child  of  A. 
During  this  lease,  and  while  the  tenant  is  in 
possession,  A  mortgages  the  premises,  hav- 
ing, since  executing  tne  lease,  out  before  the 
mortgage,  married  his  second  wife.  After 
tiie  mortgage  A  and  wife  go  into  possession 
of  the  premises.  Held,  that  the  mortgage 
binds  the  premises ;  that  A,  af  tsr  the  death 
of  his  first  wife,  had  the  right  to  dispose  of 
the  premises  at  his  sole  pleasure,  or  at  his 
sole  will  to  abandon  them  as  a  homestead ; 
that  by  the  lease  he  did  apparently  so  abandon 
them,  at  least  for  the  term  of  the  lease;  that 
having  mortgaged  the  premises  to  an  inno- 
cent party  before  unequivocally  manifesting 
any  purpose  of  resuming  their  occupancy,  and 
before  the  second  wife  had  any  rights  therein, 
neither  she  nor  he  can  complain •  (Benson  v. 
Aitken,  17  Cal.  163.)  - 

Cited  23  Cal.  120;  41  Cal.  88. 

410.  The  fact  that  one  child  boarded  with 
the  tenant,  or  that  A  lived  in  the  house  or 
had  furniture  there,  would  make  no  differ- 
ence in  the  result.  (Benson  v.  Aitken,  17 
Cal.  163.) 

Sale  of  homestead,  effect  of«  See  ante, 
385. 

XTI.  Probate  Homesteads. 

/.  Statuteo  Oo¥oming:  Object  of:   Moaning  of 

FamHf. 

411.  The  homestead  to  be  set  apart  for  the 
widow  by  the  probate  court  is  to  be  thus  set 
apart  in  pursuance  of  the  statute  in  force 
when  the  order  is  made,  and  the  interest 
which  the  widow  and  surviving  children  take 
in  the  same  is  to  be  determined  by  the  same 
statute.  (Sulsberger  t.  Sulaberger,  60  Cal. 
385.) 

412.  A  probate  homestead  is  to  be  set  apart 
in  pursuance  of  the  statute  in  force  at  the 
time  the  order  iiettiug  it  apart  is  made,  and 
the  interest  therein  which  the  widow  and  the 
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sairiYing  chfldien  will  take  la  to  be  deter- 
mined by  the  eame  statute ;  and  an  order  of 
the  protMite  court  made  in  Noyember,  1882, 
Betting  aside  property  aa  a  homestead,  under 
section  1468  ot  the  Code  of  Civil  Procedure  as 
it  existed  in  1880,  is  not  retroactive^  and  does 
not  deprive  the  widow  of  any  prior  vested 
lights.    (Sheehy  v.  Miles,  93  Oaf.  288.) 

413.  Section  1468  of  the  Code  of  Civil  Pro- 
cedure, as  amended  in  1881,  providing  for 
the  setting  apart  of  a  homestead  by  the  court, 
and  that  ''if  the  property  set  apart  be  a  home- 
stead selected  from  the  separate  property  of 
the  deceased,  the  court  can  only  set  it  apart 
for  a  limited  period,  to  be  designated  in  the 
order,  and  the  title  vests  in  the  heirs  of  the 
deceased,  subject  to  such  order,''  applies  to 
probate  homesteads  selected  and  set  apart  by 
the  court;  and  it  is  proper  for  the  court  in 
such  case  to  set  apart  the  homestead  for  and 
during  the  lifetime  of  the  survivor,  and  not 
absolutely,  and  it  has  no  power  to  set  it  apart 
except  for  a  limited  period.  (Estate  of 
Schmidt,  94  Cal.  334.) 

Cited  99  Cal.  452. 

414.  The  object  of  section  1474  of  the  Code 
of  Civil  Procedure  concerning  probate  home- 
steads is  to  preserve  the  famiJy  home  for  the 
use  and  benefit  of  the  survivor  or  survivors  of 
those  occupying  it  as  such,  and  the  right  of 
the  Burvivinff  husband  or  wife  to  retain  this 
home  for  such  period  as  the  court  may  direct 
does  not  depend  upon  the  fact  that  tnere  are 
children  or  others  who  may  share  in  its  use. 
(Estate  of  Lamb,  95  Cal.  397.) 

415.  The  object  of  the  Homestead  Law  is  to 
protect  the  family  in  the  right  to  preserve 
their  home,  and  it  will  be  assumed  that  any 
lecpslation  unon  the  subject  of  the  homestead 
is  intended  for  its  protection,  and  that,  when 
the  legislature  has  made  provision  for  setting 
apart  a  homestead  out  of  the  property  of  a 
decedent,  it  was  its  intention  that  it  should 
be  exempt  from  forced  sale.  ( Keyes  v.  Cyrus, 
100  Cal.  322.) 

416.  The  purpose  of  section  1465  of  the 
Ckde  of  Civil  Procedure,  which  provides,  that 
if  no  homestead  has  been  selected,  designated, 
and  recorded  by  a  deceased  spouse  durins  his 
life,  the  court  must  select,  designate,  and  set 
apart  one,  is  to  provide  the  family  of  the  de- 
ceased with  a  home  where  they  may  live  and 
be  protected  as  against  creditors  and  heirs. 
(Estate  of  Schmidt,  94  Cal.  834.) 

Cited  99  Cal.  452. 

417.  Although  the  word  ''family,"  in  its 
ordinary  signincation,  refers  to  two  or  more 
persons,  and,  as  used  in  section  1474  of  the 
Code  of  Civil  Procedure  concerning  probate 
homesteads,  will  include  those  living  under 
the  same  roof  as  kindred  or  dependents,  and 
under  one  head,  thus  constituting  a  family, 
as  that  term  is  generally  used,  yet  the  word, 
ae  used  in  that  section,  is  not  to  be  so  re- 
stricted in  its  meaning  as  to  exclude  the  only 
survivor  of  the  family  of  which  the  deceased 
was  a  member,  and  a  surviving  husband  of  a 
deceased  wife,  who  had  no  other  family,  and 
who  selected  a  homestead,  constitutes  the 
"family  of  the  decedent"  within  the  meaning 
of  that  section.  (Estate  of  Lamb,  95  Cal. 
887.) 

Cau  mamn,  \ql,  II.-40 


2.  Hatun  of  Right;  Pow9r  and  Dirty  ^  Court 

418.  The  right  to  a  probate  homestead  is 
not  the  subject  of  sale,  and  is  not  an  estate 
either  at  law  or  in  equity.  vEstate  of  Moore, 
57  Cal.  437. ) 

Cited  63  Cal.  38;  68  Cal.  454;  100  Cal.  165, 
326. 

419.  When  no  homestead  has  been  selected 
during  the  lifetime  of  the  deceased  husband 
the  probate  court  may  set  one  apart  for  the 
use  of  the  widow,  and  may,  since  the  amend- 
ments of  1874  to  the  Code  of  Civil  Procedure, 
adopt  a  manner  of  doing  so.  (Estate  of  Mc- 
Cauley,  50  Cal.  544.) 

Cited  63  Cal.  37 ;  81  Cal.  581 ;  13  Mont.  279. 

420.  The  amendments  of  1874  made  to  the 
Code  of  Civil  Procedure  do  not  prevent  the 

g rebate  court,  in  case  of  the  death  of  the  hus- 
and  or  wife,  from  setting  apart  a  homestead 
for  the  use  of  the  survivor  or  the  minor  chil- 
dren, if  none  had  been  selected  and  recorded 
before  the  death.  (Mawson  v.  Mawson,  50 
Cal.  539.) 

Cited  50  Cal.  546 ;  71  Cal.  602 ;  72  Cal.  597 ;  81 
Cal.  581 ;  94  Cal.  337-^. 

421.  Under  section  1465  of  the  Code  of  Civil 
Procedure  as  amended  in  1880,  when  no  home- 
stead was  selected  during  the  lifetime  of  the 
decedent,  the  court  is  authorized  to  set  one 
apart  for  the  use  of  the  surviving  spouse, 
although  there  are  no  minor  children.  (Es- 
tate of  Armstrong,  80  Cal.  71.) 

Cited  96  Cal.  438. 

422.  The  probate  court  must  set  apart  for 
the  use  of  the  widow  or  minor  child  or  chil- 
dren of  the  deceased,  a  homestead,  if  an  appli- 
cation is  made  therefor,  and  if  none  had  been 
selected  before  his  death.  The  court  has  no 
discretion  to  deny  the  application.  (Estate 
of  Ballentine,  45  Cal.  696.) 

Cited  63  Cal.  37;  69  Cal.  460;  78  Cal.  476. 

423.  The  word  "  may,"  as  used  in  the  one 
hundred  and  twenty-first  section  of  the  act 
concerning  the  estates  of  deceased  persons,  is 
to  be  construed  as  "  shall."  (Estate  of  Bal- 
lentine, 45  Cal.  696.) 

Cited  85  Cal.  75. 

424.  Where  no  homestead  has  been  selected 
and  recorded  during  the  lifetime  of  the  de- 
cedent it  is  the  duty  of  the  court  to  designate 
and  set  apart  a  homestead  out  of  the  com- 
munity property,  if  there  is  any  such,  and  if 
not,  tnen  for  a  limited  period  out  of  any 
separate  property  of  the  decedent  suitable  for 
the  purpose;  ana  though  the  husband  could 
not  have  selected  a  homestead  out  of  his  wife's 
separate  property  without  her  consent  when 
living,  this  does  not  affect  the  power  of  the 
court  to  set  it  aoart  to  him  as  such  for  a 
limited  period  after  her  death.  (Estate  of 
Lahiff,  86Cal.  151.) 

Cited  94  Cal.  340;  100  Cal.  165. 

425.  The  testator  by  her  will  provided  that 
all  her  property  should  be  sold,  and  be- 
queathed a  portion  of  the  proceeds  to  her 
brother.  The  only  property  of  her  estate  con- 
sisted of  a  house  and  lot  of  the  value  of  eight 
hundred  and  fifty  dollars.  Pending  the  set- 
tlement of  the  estate  an  application  was  made 
that  the  house  and  lot  be  set  apart  as  a  home- 
stead for  the  use  of  the  minor  children  of  the 
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deoeMed.    Held,  that  the  coart  had  no  dis- 
cretion in  the  matter,  and  that  the  applica- 
tion was  properly  granted.    (Estate  of  jDayis, 
09  Gal.  458.) 
Cited  86  Gal.  168. 

426.  Under  the  provisions  of  section  121  of 
the  Probate  Act,  as  amended  in  1866,  tlie 
widow  (where  there  are  no  minor  childi^n), 
or  a  minor  child  or  children  of  the  deceased, 
are  entitled  to  have  a  homestead  set  apart  by 
the  probate  court  for  her  or  their  use,  even 
though  such  homestead  had  not  been  occupied 
by  the  deceased,  or  selected  and  recorded  as  a 
homestead  by  mm  before  his  death,  (Estate 
of  Busse,  35  Gal.  310.) 

Gited  69  Gal.  246;  78  Gal.  485. 

Sale  of  first  homestead,  effect  of  on  right  to. 
See  ante,  885. 

Order  setting  apart  homestead,  appealabil- 
ity.   See  App^s,  163. 

3.  S9tting  Apart  to  Chiidroa, 

427.  A  homestead  cannot  be  set  apart  from 
the  estate  of  a  decedent  to  minor  children 
who  are  not  the  children  of  the  decedent 
either  in  fact  or  by  adoption.  (Estate  of 
Bomero,  75  Gal.  879.) 

428.  In  action  of  ejectment  brought  l^  ad- 
ministrator, the  superior  court  has  no  power 
to  set  aside  the  land  sought  to  be  recovered 
as  a  homestead  for  the  benefit  of  minor  heirs 
of  the  ijitestate.  This  can  only  be  done  by 
the  superior  court  sitting  as  a  court  of  pro- 
bate. (Rvchards  Y.  Wetmore,  66  Gal.  365.) 
ated  80  Gal.  174. 

Setting  apart  to  children.    See  ante,  426. 

4.  Out  of  What  Proporty  ma/  bo  So/octod;  Coih- 
eluohonooo  of  Soloetion, 

429.  It  is  the  duty  of  the  court  to  select  and 
set  apart  for  the  home  such  part  of  the  estate, 
consisting  of  a  dwelling-house  and  the  land 
on  which  the  same  is  situated,  as,  in  view  of 
the  value  of  the  estate  and  all  the  circum- 
stances surrounding  it,  shall  seem  just  and 
proper.    (Estate  of  Schmidt,  94  Gal.  334.) 

430.  The  court  is  not  bound  by  the  wishes 
of  the  applicant,  but  should  exercise  its  own 
discretion  and  good  judgment;  and.  unless 
that  discretion  is  abused,  its  action  will  not  be 
disturbed  on  appeal,  although  it  may  have 
denied  the  application  and  set  apart  another 
lot  not  appliea  for.  (Estate  of  Schmidt,  94 
Gal.  334. ) 

481.  Probate  homestead  may  be  set  apart 
out  of  the  separate  estate  of  the  deceased  nus- 
band.     (Mawson  v.  Mawson,  50  Gal.  539.) 

432.  On  the  death  of  a  husband  the  home- 
stead to  be  set  aside  for  the  benefit  of  the  sur- 
viving wife,  under  the  provisions  of  section 
1465  of  the  Gode  of  Givil  Procedure,  should  be 
selected  bv  the  court  from  the  community 
property  if  there  be  any.  and  not  from  the 
separate  property  of  the  nusband.  (Lord  v. 
Lord.65Cal.84.) 

Cited  94  Gal.  339 ;  8  Utah,  209. 

433.  The  probate  court  may,  after  the  death 
of  tiie  husband,  set  apart,  out  of  land  which 
had  been  his  separate  estate,  a  homestead 
for  tiie  surviving  widow,  notwithstanding 
that  he  had  disposed  of  the  same  by  will, 


and  that  the  wife  was  one  of  the  residuaiy 

legatees,  and  was  nominated  and  qualified  as 

executrix.    (Sulzberger  v.  Sulsberser,  50  Cid. 

385.) 

Gited  69  Gal.  460;  86  Gal.  158;  98  Cal.  294. 

434.  No  property  can  be  set  apart  as  a  pro- 
bate homestead  wnich  misht  not  have  been 
dedicated  as  such  under  the  Homestead  Act 
immediately  preceding  the  death  of  ^e  de- 
ceased. ( Wickersham  v.  Gomerford,  96  CaL 
433;  Estate  of  Ackerman,  80 Gal. 208,  cited  96 
Gal.  438.) 

435.  Under  section  1465  of  the  Gode  of  Civil 
Procedure,  H  no  homestead  has  been  selected 
during  the  lifetime  of  a  deceased  husband, 
the  court,  pending  the  settlement  of  his  e»* 
tate,  cannot  set  apart  to  his  surviving  wife  as 
a  homestead  a  portion  of  his  separate  property 
which  could  not  have  been  selected  as  a  home- 
stead during  the  continuance  of  their  mar- 
riage.   (Estate  of  Noah,  73  Gal.  690.) 

Gited  78  Gal.  485;  80  Gal.  73, 210 ;  81  Gal.  582; 
94  Gal.  839,  340;  96  C^.  439. 

486.  Under  that  section  a  homestead  can- 
not be  set  apart  to  the  surviving  wife  out  of 
separate  real  property  of  her  deceased  hus- 
buid,  on  which  a  four-story  building,  of  the 
value  of  twenty-five  thousand  dollars,  has 
been  erected  and  used  exclusively  for  busi- 
ness purposes,  when  the  property  cannot  be 
divided  without  material  injury.  (Estate  of 
Noah,  73  Gal.  590.) 

437.  Premises  belong[inff  to  the  estate  of  a 
decedent  which  are  smtable  and  proper  for 
use  as  a  homestead  may  be  set  apart  as  such 
to  his  widow,  although  they  had  previously 
been  used  exclusively  for  business  purposes. 
(Estate  of  Sharp,  78  Gal.  483.) 

Gited  86  Gal.  153. 

438.  Different  tracts  of  land  which  are 
separated  one  from  the  other  by  a  distance  of 
fifty  miles  cannot  be  occupied  and  used 
together  for  the  purposes  of  a  nomestead,  and 
cannot  be  selected  as  such  or  set  apart  by  the 
court  in  proceedings  for  the  settlement  of  a 
decedent's  estate.  (Estate  of  Armstrong,  80 
Gal.  71.) 

edited  96  Gal.  438. 

439.  Property  held  as  partnership  assets, 
and  after  the  death  of  one  of  the  partners  as- 
signed to  his  estate  on  the  partition  of  the 
real  estate  of  the  firm,  cannot  be  set  apart  by 
the  probate  court  as  a  homestead  to  the 
widow  of  the  deceased  member  of  the  firm* 
(Kingsley  v.  Kingsley,  39  Gal.  665.) 

Cited  73  Gal.  592;  80  Gal.  210;  81  (3al.  580, 
582. 

440.  A  widow  who  has  once  applied  to  the 
probate  court  to  have  the  last  residence  of 
her  husband  and  herself  set  aside  as  a  home^ 
stead,  and  has  acquiesced  for  eighteen  months 
in  the  order  settmg  it  so  aside,  is  concluded 
by  her  own  acts  from  afterwards  claiming  a 
lot  on  which  they  formerly  resided,  merely 
because  she  has  ascertained  that  there  are 
liens  on  the  lot  first  set  aside.  (Holden  v. 
Pinney,  6  Gal.  234.) 

5.  f aim  of. 

441.  In  a  proceeding  under  section  1465  of 
the  Gode  of  Civil  Procedure,  if  no  homestead 
has  been  selected  by  the  parties  during  tiieir 
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maniAge.  a  homesteftd  not  exceeding  five 
thoosand  dollars  in  Talne  may  be  set  apart 
lor  the  nae  of  the  surviving  wife  out  of  the 
common  property  of  the  deceased,  although 
there  are  no  minor  children.  (Kearney  v. 
Kearney,  72  Cal.  691.) 
Cited  81  Oal.  580,  681;  98  Cal.  480. 

442.  Since  the  repeal  of  sections  1480  to  1484 
of  the  Code  of  Civil  Procedure  in  1874  the 
provisions  of  that  code  authorizing  a  home- 
8t»Eul  to  be  set  aside  to  the  family  of  a  de- 
cedent where  none  has  been  selected  before 
his  death  contain  no  limitation  as  to  the 
valne  of  the  homestead,  and  the  fact  that  the 

Property  resided  upon  by  the  family  exceeds 
ve  thousand  dollars  in  value  does  not  pre- 
vent the  probate  court  from  creatine  a  home- 
stead thereux>on,  and  it  is  immaterial  whether 
such  property  is  the  separate  property  of  the 
decedent  or  common  property.  (Estate  of 
Smith,  99  Cal.  440.) 

443.  The  fact  that  the  code  provides  the 
machinery  by  which  the  creditors  may  have 
the  homestead  sold  and  the  proceeds  in  excess 
of  fiTB  thousand  dollars  applied  to  the  pay- 
ment of  debts,  does  not  afEect  the  creation  of 
a  homestead  upon  land  valued  in  excess  of 
five  thousand  dollars,  upon  a  contest  between 
the  widow  and  the  heirs  at  law  of  the  de- 
cedent.    (Estate  of  Smith,  99  Cal.  449.) 

444.  A  probate  homestead  set  apart  by  the 
court  under  sections  1486  and  1468  of  the  Code 
of  Civil  Procedure  is  not  limited  to  Ave  thou- 
sand dollars  in  value ;  ahd  the  presumption 
is  that  the  court  will  give  the  famil^r  such  a 
one  as  is  just  and  proper,  considering  the 
amount  and  condition  of  the  estate.  The 
matter  of  value  of  such  a  homestead  is  within 
the  discretion  of  the  superior  court,  which 
will  not  be  interfered  with  by  the  appellate 
court  unless  it  appears  that  such  discretion 
has  been  abused.  (Estate  of  Walkerly.  81 
Cal.  679.)    • 

C^ted  94  Cal.  886;  99  Cal.  461. 

6,  Mon§/  in  U§u  9f. 

445.  Probate  court  has  no  authority  to  set 
apart  money  to  a  widow  in  lieu  of  a  home- 
stead. (Matter  of  Estate  of  Isaacs,  80  Cal. 
105.) 

446.  Where  there  is  not  property  belonging 
to  the  estate  of  the  deceased  nusband  out  of 
which  a  homestead  can  be  set  apart  to  the 
surviving  wife  the  court  has  no  power  to 
order  tluit  a  sum  of  money  be  paid  her  in 
lieu  of  the  homestead.  (Estate  ef  Noah,  73 
Cal.  600.) 

ated  81  Cal.  580;  96  Cal.  499. 

7.  What  Met9  of  Court,  Exocutor,  Widow,  or  DO' 
codont  Moot;  Elfoct  of  Convoyanco. 

4/ltI,  Mere  fact  that  order  has  been  made  by 
probate  court  for  sale  of  the  real  estate  of  the 
mtestate  does  not  prevent  the  court  from  set- 
ting ti^e  same  aside  as  a  homestead  for  the 
widow.    (Estate  of  Smith,  61  Cal  663.) 

448.  The  power  of  the  court  to  set  apart  a 
homestead  from  the  8ex>arate  property  of  the 
deoedent  after  her  death  is  not  defeated  by 
the  acticm  of  the  executor  in  negotiating  a 
sale  under  a  power  contained  in  the  will 
which  is  uncomLrmed,  before  the  decree  set- 


ting apart  the  homestead  la  made.    ( Estate  of 
Lahiff,  86  Cal.  161.) 
Cited  100  Cal.  166. 

449.  A  bequest  by  a  husband  to  his  wife  of 
a  sum  of  money  in  lieu  of  a  homestead,  if  not 
accepted  by  the  wife,  will  not  bar  her  right  to 
have  a  homestead  set  apart  as  provided  by 
section  1466  of  the  Code  of  Civil  Procedure. 
(Eproson  v.  Wheat,  63  Cal.  716.) 

450.  Agreement  between  husband  and  wife 
to  live  separate  and  apart  from  each  other, 
the  husband  to  pay  a  certain  sum  annually  to 
the  wife,  does  not  bar  her  right  to  have  a 
homestead  set  apart  to  her.  (Eproson  v. 
Wheat,  63  Cal.  716.) 

Agreement  for  separation,  effect  of.  See 
Estates  of  Deceased  Persons,  26;  Husband 
and  Wife,  82. 

461.  If  a  widow  who  is  entitled  to  a  home- 
stead under  sections  121, 124,  and  126  of  the 
Probate  Act  again  marries  before  an  order  of 
the  probate  court  is  made  setting  apart  sucdi 
homestead,  she  loses,  by  her  marriiuze.  the 
right  to  such  homestead.  (Estete  of  Soland, 
43  Cal.  640.) 

Effect  on  ri^ht  to  second  homestead  where 
widow  remarries.    See  ante,  18. 

462.  Acceptance  by  widow  of  letters  testa- 
mentary, and  the  fact  that  she  was,  by  the 
will,  made  a  residuary  legatee,  do  not  show 
that  she  waived  her  right  to  have  a  homestead 
set  apart  by  the  probate  court.  (Sulzberger 
V.  Sulzberger,  60  Cal.  385.) 

453.  Quitelaim  deed  made  by  widow  after 
death  of  her  husband  furnishes  no  ground  for 
the  refusal  of  the  probate  court  to  set  apart  to 
her  as  a  bomesteaa  from  the  sex>arate  property 
of  the  deceased  a  portion  of  the  same  land 
conveyed  by  said  deed.  (Estete  of  Moore,  67 
Cal.  437. ) 

464.  Where  the  will  of  a  decedent  gave  to 
the  widow  a  cash  legacy,  but  no  furtitier  in- 
terest in  the  estete,  a  conveyance  by  her  of  all 
her  interest  in  the  estete,  both  as  legatee  un- 
der the  will  and  as  an  heir  at  law  in  case  the 
wUl  should  be  set  aside,  conveys  no  interest 
in  the  land  if  the  will  is  not  set  aside,  and 
does  not  estop  her  from  claiming  a  probate 
homestead,  the  right  to  which  does  not  con- 
stitute any  interest  in  the  land.  (In  re 
Vance,  100  Cal.  425.) 

466.  A  deed  from  a  widow  granting  all  of 
her  individual  estete  in  a  tract  of  land  which 
was  the  community  property  of  herself  and 
her  deceased  husband  is  teken  subject  to  the 
right  of  the  widow  to  have  the  land  set  apart 
by  the  probate  court  as  a  homestead  for  ner- 
self  ana  her  minor  child,  and  her  grantee  can- 
not teke  as  a  tenant  in  common  in  sudi  man- 
ner as  to  defeat  such  rieht;  but  the  right  of 
such  erantee,  if  not  defeated,  is  at  least  sus- 
pended during  the  period  of  the  occupancy  of 
the  property  as  a  homestead.  (Phelan  v* 
Smith,  100  Cal.  158.) 

466.  In  an  action  of  ejectment  against  such 
grantee  by  the  widow  and  minor  child,  where 
the  complaint  avers  title  in  plaintiffs  and 
ouster  bv  defendant,  and  the  answer  denies 
each  ana  every  material  allegation  of  the 
complaint^  and  pleads  the  bar  of  the  stetute 
of  limitetions,   such  pleading  oonteste  the 
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right  of  the  defendant  to  XKMsession  as  a  ten- 
ant in  common  with  the  infant  plaintiff. 
(Phelan  y.  Smith,  100  Cal.  158.) 

467.  Where  the  indiTidoal  grantee  of  the 
widow  entered  under  a  contract  of  sale  from 
her  audi  entrjr  was  in  subordination  to  the 
right  of  the  widow  and  children  to  have  the 
land  set  apart  as  a  probate  homestead,  and 
did  not  become  adTerse  to  any  of  them  until 
the  date  of  the  deed  from  the  widow,  and  an 
action  of  ejectment  commenced  less  than  five 
years  after  the  execution  of  the  deed  is  not 
barred  by  the  statute  of  limitations.  (Phelan 
y.  Smith,  100  Cal.  168.) 

468.  The  right  to  a  homestead  upon  the 
community  property  which  inures  to  the 
widow  ana  her  diilaren  jointly  cannot  be  in- 
diyidually  waiyed  by  any  act  of  the  widow, 
and  eyidence  that  after  the  death  of  the  hus- 
band the  widow  purchased  with  her  separate 
funds  land  upon  which  she  declared  a  nome- 
Btead,  which  was  sold  under  a  foreclosure  sale, 
and  subsequently  redeemed  and  sold  by  her 
before  the  application  for  a  nrobate  home- 
stead, is  not  admissible  to  snow  a  waiyer 
thereof  on  her  part.  (Phelan  y.  Smith,  100 
Cal.  168.) 

8.  Mann9r  of  Sotting  Apart  Ordor  of  Court;  Con- 
eiuoironooo  of;  Whoro  Land  Cannot  bo  Par- 
titionod. 

469.  If  amendments  of  1874  to  the  Code  of 
Ciyil  Procedure  repeal  the  sections  proyiding 
for  the  manner  in  which  the  homestead  is  to 
be  set  apart,  the  court,  under  section  187  of 
the  Code  of  Ciyil  Procedure,  may  adopt  a 
method  of  doing  so.  (Mawson  y.  Mawson,  60 
Cal.  639.) 

Cited  81  Cal.  616. 

Manner  of  setting  apart.    See  ante,  419. 

Mistake  in  affidayit  to  inyentory  does  not 
affect.  See  Executors  and  Administrators, 
118. 

400.  Code  does  not  point  out  the  steps  to 
be  pursued  in  setting  apart  a  probate  home- 
steiul  where  none  has  been  declared  by  the 
husband  and  wife,  or  one  of  them,  during  the 
liyes  of  both  parties,  and  in  such  case  the 
court  may  adopt  any  suitable  method  of  pro- 
cedure conformable  to  the  spirit  of  the  code. 
(Phelan  y.  Smith,  100  Cal.  168.) 

461.  The  probate  court  does  not  acquire 
jurisdiction  to  set  apart  a  homestead  for  the 
suryiyinff  wife,  where  no  homestead  had  been 
selected  before  the  death  of  the  husband,  un- 
less a  petition  therefor  is  filed*  (Cameto  y. 
Dupuy,  47  Cal.  79.) 

462.  Under  section  1465  of  the  Code  of  Ciyil 
Procedure  a  decree  made  in  the  matter  of  the 
estate  of  a  deceased  person,  setting  apart  a 
homestead  out  of  the  common  property  of  the 
estate  for  the  use  of  the  suryiymg  wife  of  the 
deceased,  is  yalid.  although  no  notice  of  the 
application  for  tne  homestead  was  giyen  to 
the  heirs.  (Kearney  y.  Kearney,  72  Cal. 
591.) 

Cited  82  Cal.  11. 

463.  If  the  property  to  be  set  apart  as  a 
homestead  is  encumbered  by  mortgage  liens, 
and  cannot  be  x>artitioned  without  material 
injury,  the  probate  court  may  direct  it  to  be 


sold  subject  to  the  liens  of  the  mortgagee,  and 
the  homestead  to  be  set  apart  out  of  the  pro- 
ceeds.   (Estate  of  McCauIey,  60  Cal.  544.) 

464.  If  there  has  been  no  homestead  created 
during  the  existence  of  the  community  by 
a  compliance  with  the  Homestead  Act,  the 
widow  can  acquire  no  homestead  interest  in 
the  property  under  sections  121, 124,  and  125 
of  the  Probate  Act  until  an  order  of  the  pro- 
bate court  or  judge  has  been  made  setting  it 
apart  to  her.  (Estate  of  Boland,  43  Cal.  640. ) 
(Jited  60  Cal.  388;  93  Cal.  294. 

466.  Where  proceedings  setting  apart  the 
homestead  in  the  probate  court  are  collaterally 
attacked  in  an  action  of  ejectment,  such  col- 
lateral attack  can  only  awl  by  showing  er- 
rors which  render  the  decree  abeolutely  yoid, 
and  not  merely  yoidable.  (Phelan  y.  Smith. 
100  Cal.  168.) 

466.  In  the  absence  of  a  showing  of  fraud 
the  order  of  the  probate  court  setting  apart  a 
homestead  to  the  widow  cannot  be  reyiewed 
in  a  court  of  equity.  (Dougherty  y.  Bartlett. 
100  Cal.  496.) 

467.  Where  the  petition  for  a  homestead 
asked  that  it  be  set  apart  for  the  widow  and 
her  two  children,  which  is  shown  by  the 
record  to  constitute  his  family,  a  decree  pur- 
porting merely  to  set  apart  the  nomesteaa  for 
the  "use  of  the  family''  of  the  deceased,  with- 
out mentioning  the  widow  and  children  in 
the  decree,  must  be  construed  as  using  the 
term  '^family,"  in  the  sense  of  the  statute 
proyiding  for  homesteads,  to  denote  the  sur- 
yiying  wife  and  children,  and  is  sufficiently 
explicit  to  describe  them.  (Phelan  y.  Smith. 
100  Cal,  168.) 

Decree  setting  apart  absolutely,  yalidity  oL 
See  post,  KYI,  12. 

9,  Quootiono  Conoidorod  on  App/ieation. 

468.  Upon  an  application  to  set  aside  a 
homestead  for  the  widow  and  minor  children 
of  a  decedent  out  of  property  claimed  to  be- 
long to  the  estate,  and  inyentoried  as  such, 
the  question  of  the  yalidity  of  an  adyerse  title 
claimed  by  contestants  to  an  undiyided  inter- 
est in  the  property  sought  to  be  set  apart  is 
one  not  proper  to  be  litigated,  and  it  is  error 
for  the  court  to  refuse  to  set  aside  the  home- 
stead.   (Estate  of  Kimberly,  97  Cal.  281.) 

469.  Whether  the  contestants  acquired  an 
interest  in  the  proper^  described  in  the  peti- 
tion for  homestead  unoer  foreclosure  proceed- 
ings can  only  be  determined  in  an  appropriate 
action  brought  for  that  purpose,  and  not  in 
the  proceedings  to  set  asioe  the  homestead  in 
the  probate  court.  (Estate  of  Kimberly,  97 
Cal.  281.) 

470.  A  superior  court,  sitting  as  a  court  of 
probate,  may  examine  into  the  title  to  parcels 
of  real  estate  named  in  the  inyentory  for  the 
purpose  of  selecting  a  homestead,  but  has  no 
lurisdiction  to  try  and  determine  the  title  aa 
between  adyerse  claimants*  (Estate  of  Bur- 
ton, 64  Cal.  428.) 

Cited  68  Cal.  464;  97  Cal.  282. 

471.  Where  a  homestead  claimant  had  ob- 
tained a  United  States  patent  to  the  land  in 
his  own  name^  giying  him  the  apparent  title, 
and  was  residing  upon  it  with  ms  family  at 
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the  time  of  Ma  death,  and  it  was  inventoried 
and  appraised  as  a  part  of  Ma  estate,  the 
quention  of  adverse  ownership  of  the  land  hy 
a  partnership  of  which  decedent  was  a  mem- 
ber cannot  be  considered  in  a  proceeding  by 
the  widow  in  the  probate  court  to  have  the 
property  selected,  designated,  and  set  apart 
as  a  home  for  the  use  of  herself  and  minor 
child.  (EsUte  of  Groome,  94  Cal.  69.) 
Cited  97  Cal.  282. 

10.  Elhct  of;  Umb;  in  Whom  Kssft. 

472.  Homestead,  when  set  apart  'by  the 
probate  court,  is  not  subject  to  administra- 
tion.   (Estate  of  Busse,  35  Cal.  310.) 

473.  An  order  setting  apart  a  homestead  in 
the  community  property  pending  administra- 
tion relieves  it  irom  aaministration  and  ex- 
cludes it  from  distribution,  but  does  not  affect 
the  title  to  the  homestead.  (Estate  of  Gil- 
more,  81  Cal.  240.) 

474.  The  setting  apart  of  a  homestead  in 
the  course  of  probate  proceedings  has  no  effect 
upon  the  title  to  the  land,  and  an  adverse 
Claim  of  title  cannot  be  interposed  to  defeat 
an  application  for  that  purpose.  (Estate  of 
Burton,  63  Cal.  36.) 

Cited  80  Cal.  120;  81  Cal.  243;  94  Cal.  72. 

476.  Section  1240  of  the  Civil  Code,  which 
declares  that  "the  homestead  is  exempt  from 
execution  or  forced  sale,  except  as  in  tnis  title 

Provided,"  is  not  in  terms  limited  to  the 
omestead  selected  by  the  parties,  but  applies 
to  every  homestead,  whether  selected  and  re- 
corded by  the  voluntary  act  of  the  parties  or 
by  an  order  of  the  probate  court  under  the 
provisions  of  section  1465  of  the  Code  of  Civil 
Ihrocedure.    (Eeyes  v.  Cyrus,  100  Cal.  322.) 

476.  A  homestead  set  apart  to  the  widow  of 
a  decedent  by  the  probate  court,  under  the 
provisions  of  section  1465  of  the  (3ode  of  Civil 
Procedure,  is  exiempt  from  forced  sale  for  her 
debts  contracted  previous  to  the  death  of  her 
husband  as  well  as  for  his  debts.  (Eeyes  v. 
Cyrus,  100  Cal.  322.) 

Exemption  from  forced  sale.  See  ante, 
415. 

477.  The  statute  requiring  the  probate  court 
to  set  apart  a  homestead  for  the  surviving 
husbana  or  wife  does  not  declare  that  the 
order  setting  apart  the  same  shall  destroy  or 
impair  any  Ben  on  the  property,  and  such  or- 
der does  not  have  that  effect,  even  if  the  legis- 
lature has  the  constitutional  power  to  destroy 
such  liens.  (Estate  of  McCauley,  50  Cal. 
644.) 

478.  Order  setting  a^rt  homestead  operates 
only  upon  interest  which  the  decedent  had  at 
the  time  of  his  death.  (Stockton  B.  A  L. 
Assn.  V.  Chalmers,  65  Cal.  93.) 

Cited  83  Cal.  42. 

479.  Decree  declaring  homestead  as  set 
apart  subject  to  liens  of  the  mortgages  is 
antborisea.  CEstate  of  Chalmers,  64  Cal. 
77.) 

480.  If  the  probate  court,  alter  the  death  of 
the  husband,  sets  apart  a  homestead  out  of 
the  separate  estate  of  the  decedent,  it  vests 
in  the  surviving  wife  if  there  are  no  minor 
children;  but  if  the  decedent  left  a  minor 
child  or  children,  one-half  vests  in  the  widow 


and  the  other  half  in  the  child  or  in  the  chil- 
dren  in   equal    proportions.      (Mawson  v. 
Mawson,  50  Cal.  539.) 
Cited  80  Cal.  210;  86  Cal.  120. 

481.  Under  section  1468  of  the  Code  of  Civil 
Procedure  as  amended  in  April,  1880,  provid- 
ing that  property  set  apart  lor  the  use  of  the 
family  shall  oe  for  the  benefit  of  the  several 
parties,  as  provided  in  section  1465  of  the 
same  code,  the  widow  and  minor  children  of  a 
decedent  took  equal  shares  in  the  property  as 
tenants  in  common.  (Sheehy  v.  Miles,  93  Cal. 
288.) 

482.  Under  section  1468  of  the  Code  of  Civil 
Procedure  as  it  existed  in  1879,  where  a  hus« 
band  dies  leaving  no  minor  children,  a  home- 
stead set  apart  to  his  widow  out  of  the  com- 
munity property^,  in  the  proceedinffs  for  the 
settlement  of  his  estate,  oecomes  ner  prop- 
erty, she  becoming  the  owner  thereof  in  fee. 
(McKinnie  v.  Shder,  74  Cal.  614.) 

483.  Where  it  appears,  upon  final  distribu- 
tion of  the  estate  of  a  deceased  person,  that  a 
homestead  in  fee  out  of  the  separate  property 
of  the  deceased  had,  by  a  previous  order  .of 
the  court,  been  absolutely  set  apart  to  the 
widow  ana  children  of  the  intestate,  and  that 
the  time  for  appeal  from  such  order  had 
elapsed  without  any  appeal  taken  therefrom, 
the  order  is  not  void,  but  must  be  considered  as 
in  full  force,  however  erroneous ;  and  it  is  er- 
ror for  the  court  to  distribute  to  the  heirs,  as 
part  of  the  estete,  the  land  so  set  apart.  By 
force  of  the  decree  setting  it  apart  the  title  to 
the  homestead  is,  as  against  the  heirs  of  the 
deceased,  in  the  parties  named  in  that  decree. 
(Estate  of  Moore,  96  Cal.  521.) 

//.  Fmdfnge  and  Cosf9, 

484.  The  widow  of  the  deceased  applied  to 
the  court  to  set  aside  a  homestead  for  the  use 
of  the  family.  Appraisers  were  appointed, 
and  made'  their  report,  but  its  confirmation 
was  objected  to  on  the  ground  that  the  land 
was  not  a  part  of  the  estate.  After  the  hear- 
ing the  court  sustained  the  objection,  set  aside 
the  report,  and  dismissed  the  petition.  The 
applicant  requested  findings,  but  none  were 
filed.  Held,  that  she  was  entitled  to  find- 
ings, and  that  it  was  error  to  enter  judgment 
without  them.  (Estate  of  Burton,  63  Cal. 
36.) 

485.  An  order  refusing  to  set  apart  to  a 
widow  a  homestead  out  of  the  separate  prop- 
erty of  her  deceased  husband  will  not  be  re- 
versed on  account  of  the  failure  of  the  court 
to  find  upon  the  issues  made  by  the  plead- 
ings, when  the  bill  of  exceptions  on  which  the 
appeal  is  taken  fails  to  show  that  findiues 
were  not  waived.  (Estete  of  Noah,  73  Cal. 
590.) 

486.  Section  1485  of  the  Code  of  Civil  Pro- 
cedure, relating  to  coste  in  probate  proceed- 
ings, has  no  application  to  probate  home- 
steads.   (Estete  of  Moore,  57  Cal.  437.) 

12.  Duration  of;  Action  to  Sot  Aoido. 

487.  A  decree  setting  apart  a  homestead 
upon  community  property  for  the  use  of  the 
family  of  the  deceased,  consisting  of  the 
widow  and  two  minor  children,  is  not  er- 
roneous by  reason  of  setting  it  apart  abso- 
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lately,  and  not  for  a  limited  period.  It  ia 
only  where  a  homestead  ia  set  apart  from  the 
separate  property  of  the  deceased  that  it  is 
required  to  be  for  a  limited  jeriod.  (Phelan 
Y.8mith»100Cal.  158.)     . 

Paration  of  and  mresamption  as  to.  See 
Estates  of  Deceased  Persons,  495,  et  seq. 

4S8.  A  decree  of  distribution,  entered  long 
after  a  homestead  was  set  aside  by  the  pro- 
bate court,  can  have  no  bearing  upon  the  ac- 
tion of  the  court  in  the  homestead  matter,  or 
affect  the  ri^ts  of  the  family  to  which  it  is 
set  apart.    (Phelan  y.  Smith,  100  Cal.  158.) 

489.  Where  heirs  had  notice  of  application 
for  homestead,  and  the  estate  has  oeen  fully 
administered,  their  complaint  in  an  action  to 
set  aside  the  decree,  which  fails  to  show  any 
fraud  or  device  which  would  prevent  proof  of 
the  character  of  the  property  from  which  the 
homestead  was  selected,  does  not  show  a  cause 
of  action,  though  it  shows  that  the  homestead 
was  falsely  set  aside  as  community  property 
and  as  the  sole  and  separate  estate  of  the 
widow,  when  the  property  was  in  fact  the 
separate  property  of  the  husband.  (Gruwell 
V.  Seybolt,  82  Ci.  7.) 

490.  A  complaint,  in  an  action  by  a  creditor 
of  the  estate  of  a  decedent  to  set  aside  an  or- 
der setting  apart  a  probate  homestead  to  the 
defendant  as  the  widow  of  a  deceased,  which 
charges  a  willful  suppression  of  a  material 
truth,  and  the  su^estion  of  a  falsehood  by  the 
defendant,  with  intent  to  deceive  and  mislead 
the  court,  to  the  prejudice  of  tiie  creditors  of 
the  estate,  and  avers  that  sudi  suppression 
and  suggestion  had  the  intended  effect,  to  the 
injury  of  the  plaintiff,  who  was  one  of  such 
creditors,  states  facts  constituting  fraud  of 
which  the  plaintiff  is  entitled  to  complain. 
(Wickersham  v.  Gomerford,  96  Gal.  433.) 

491.  A  creditor  of  an  estate  whose  claim 
against  the  estate  has  not  been  allowed,  and 
who  claims  that  an  order  setting  apart  a 
homestead  to  the  widow  of  the  deceased  has 
been  procured  by  fraud,  is  entitled  to  bring 
an  action  in  equity  to  set  aside  and  annul  it 
upon  the  ground  of  fraud,  and  is  not  re- 
stricted to  an  appeal  from  the  order,  or  to 
a  motion  to  vacate  the  order,  both  of  which 
are  inadequate  remedies.  (Wickersham  v. 
Gomerford,  96  Gal.  433.) 

XTII.  Setting  Apart  Homestead  to  Insol- 
vent. 

492.  Under  section  60  of  the  Insolvent  Act 
of  1880  the  court  may  set  apart  certain 
premises  to  an  insolvent  as  his  homestead, 
although  the  same  had  never  constituted  his 
residence.  (Matter  of  Bowman,  69  Gal.  244.) 
Gited  78  Gal.  484-86. 

493.  Where  an  insolvent,  under  the  act  of 
1852,  petitioned  the  county  court  to  set  apart 
certain  premises  as  a  homestead,  which  nad 
been,  previous  to  his  insolvency,  occupied  as 
and  declared  a  homestead,  that  court  nad  no 
jurisdiction  to  determine  that  the  premises 
were  not  a  homestead,  and  order  a  sale  of 
them  by  the  assignee,  that  the  proceeds 
might  be  subjected  to  the  payment  of  the  in- 
solvent's debts.  (Dascey  v.  Harris,  65  Gal. 
861.) 


494.  The  Insolvent  Act  (section  00)  makes 
it  the  duty  of  the  court  to  aet  apart  a  home- 
stead for  the  use  and  benefit  of  the  insolvent, 
in  the  manner  provided  in  section  1465  of  the 
code.  The  wora  ''may"  used  in  that  section 
is  to  be  construed  as  "  shall,"  and  the  court 
has  no  discretion  to  refuse  th«  application  of 
the  insolvent,  if  properly  made,  ux>on  a  suffi- 
cient showing.  (liemartin  v.  I>emartin,  85 
Gal.  71.) 

495.  When  no  valid  declaration  of  home- 
stead has  been  filed  an  order  of  court  setting 
apart  a  homestead  to  an  insolvent  is  a  nulUty. 
(Mataen  v.  Shaeffer,  65  Gal.  81.) 

Gited  72  Gal.  366. 

496.  At  the  time  the  homestead  was  sot 
apart  by  the  court  below  to  the  insolvent  the 
properly  was  encumbered  by  a  mortgage  to 
the  German  Savings  and  Loan  Society  of  San 
Frandsoo,  upon  which  there  was  due  the  sum 
of  three  thousand  dollars.  The  court,  in  the 
order  setting  apart  the  homestead,  found  its 
value  to  be  not  more  than  five  thousand 
dollars,  exclusive  of  encumbrances  thereon. 
Held,  the  existence  of  a  mortgage  on  the 
premises  in  this  case  is  no  element  in  the 
ascertainment  of  the  property  to  be  set  apart 
as  a  homestead  or  of  its  value.  (Tieman  v. 
His  Greditors,  62  Gal.  286.) 

497.  Where  the  petition  of  the  insolvent  is 
sufficient  in  otiier  respects^  and  alleges  that 
the  homestead  claimed  did  not  exceed  in 
value  the  sum  of  five  thousand  dollars,  and 
the  opposition  of  creditors  alleged  such  excess 
to  exist,  the  burden  of  proof  is  upon  the  ob- 
jecting creditors  to  show  that  the  value  of  the 
premises  asked  to  be  set  apart  as  a  homestead 
for  the  use  of  the  insolvent  exceeded  the  limit 
of  exemption,  and,  in  the  absence  of  such 
proof,  the  court  is  justified  in  setting  apart 
the  homestead.  (I>Bmartin  v.  Dexnartin,  86 
Gal.  71.) 

498.  Upon  an  application  by  an  insolvent 
debtor  for  the  setting  apart  of  a  homestead 
for  his  use  and  benefit,  where  the  only  op- 
position of  creditors  is  on  the  ground  of  ex- 
cess in  value,  and  there  is  no  denial  of  bis 
averment  that  he  had  filed  a  properly  exe- 
cuted declaration,  and  was  resioing  with  his 
family  on  the  premises  at  the  time  of  doing 
so,  it  is  not  necessarv  for  the  insolvent  to  in- 
troduce in  evidence  the  declaration  of  home- 
stead or  any  proof  of  residence.  (Demartin 
V.  Demartin,  85  Gal.  71.) 

499.  Under  section  1465  of  the  Gode  of  GivU 
Procedure,  providing  for  the  setting  aside  of 
a  homestead  to  an  insolvent,  an  order  setting 
apart  a  homestead  is  valid,  although  made  ex' 
parte  and  without  notice  to  the  creditors  of 
the  insolvent.  (Gaylord  v.  Place,  98  Gal. 
472.) 

Reservation  and  partition  of.  See  Assign- 
ments for  the  Benefit  of  Greditors,  YI,  2. 

Grop  growing  on  homestead  does  not  pass 
by  assignment  in  insolvency.  See  Bank- 
ruptcy and  Insolvency,  213. 

Assignee  in  insolvency  cannot  sell.  See 
Bankruptcy  and  Insolvency,  211. 

Appeal    from   order   setting   aside    is  no 

Sound   of  opposition    to    discharge.      See 
inkruptcy  and  Insolvency,  267. 
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HOMICIDB. 

Bee  Criminal  Law,  TTXT,  SI. 

HOSPITAU. 

flee  Home  for  the  Inebnates ;  Insane  Atylnme. 
The  oonnty  inflrmaiy  or  hoeoital  may  oon- 
aiat  of  different  buildings  used  by  the  county 
for  hospital  purposes.  (Johnson  t.  Santa 
Clara  County,  28  Cal.  645.) 

HOTEL  DEL  MONTE. 

Is  a  public  inn.    See  Inns,  6. 

HOTELS. 

See  Inns. 

Name  established  for.   See  Trademarks,  22. 

Infringement  of  trademark  of.  See  Trade- 
marks, 81. 

Property  used  for  hotel  as  homestead.  See 
Homesteads,  73. 

H0UB8  OF  LABOR. 

See  cross-references  under  Eightrhour  Law. 

HOUSEHOLD  FUBIflTUBE. 

See  Exemptions,  II,  3. 

HOUSE  OF  COBBEUTION. 

Sentence  to.  See  Criminal  Law,  XVIII, 
19,  b,  H. 

Act  relating  to  was  retained  by  new  consti- 
tution.   See  Criminal  Law,  2462?. 

HOUSE  OF  BBPBESE9TATITES. 

See  Legislature. 

HUMBOLDT. 

County  Clerk  of.    See  Offices  and  Officers, 

121. 

HUSBAHD  AND  WIFE. 

L  Mutual  Bights  and  liabilities;  Deal- 
ings Between. 

1.  Wiji^t  Agency;  Power  to  Bind  Hu^ 

hand  by  Contract  or  for  Necesnariei, 

2.  Wife'M  DebU,  Liability  for;  Effect  of 

Payment   by  Husband;    Widofiri 

Liability  for  Deceased's  Debts. 
8.  Liability  yor  Services  Rendered  Be 

puted  Wife, 
4.  Declarations   of  Wife   as  Evidence 

Against   Husband;    Liability  for 

TorU  of  Wife. 
6.  Oifti  or   Conveyances  in  Fraud  of 

jSach  Other;  Rights  of  Purchaser; 

Setting  Aside. 
t»  Dealings     Between    Husband    and 

Wife. 

a.  Contracts   Between:   Confiden- 

tial Relation  and  Breach  of. 

b.  Marriage  Contracts. 

c.  Gifts  and  Conveyances  Between ; 

Setting  Aside. 

d.  Agreements  for  Separation. 

e.  Agreements  or  Actions  for  Divi- 

sion. 
1  Acti<>n8  Between,  on  Note  .or  for 
Partition. 


g.  Actions  lor  Support  and  Main- 
tenance. 

TL  Froperty  Bights. 

1.  Righi  of  Wife  to  Aoqune  Property; 

Herein  of  Wife's  Inventory, 

2.  Separate  and  Community  Projterty. 

a.  Definitions  of  What  ConstituteSy 

Generally. 

b.  Conflict  of  Laws  as  to. 

c  Statutes  Governing;  Construc- 
tion of  I  and  of  Constitution. 

d.  Rule  as  to  Under  Mexican  Law. 

e.  Property  Acquired  Under  Town- 

site  Acts,  or  by  Mexican  Grant. 

f.  Property  Purchased  With  Sen- 

arate  Funds ;  Proceeds  of  Sale 
of  Separate  Property. 

g.  Property    Purchased    in    Part 

With  Separate  Funds. 

h.  Damages  for  Personal  Injuries. 

L  Property  Ac<^uired  by  Gift: 
Herein  of  Gift  from  Husband 
to  Wife. 

].  Iinprovements  on  Separate 
Iroperty  with  Community 
Funds. 

k.  Bents  and  Increase  of  Separate 
Property. 

L  Investments;  Separate  Prox>- 
ertv  in  Business:  Mingling 
and  Separation  of  Funds. 

m.  Earnings  of  Wife. 

n.  Acquiring  Title  After  Marriage 
to  Land  Held  Before. 

O.  Property  Acquired  by  Purchase 
After  Marriage. 

p.  Presumption  as  to  Property  Ac- 
quired After  Marriage,  and 
Evidence  in  Belation  to. 

q.  Estoppel  of  Husband   Regard- 
ins;    Action   to    Determine; 
Effect  of  Judgment. 
Z»  Controlf  Management,  and  Descent  of 
Community  Property. 

a.  Interest  of  Wife  in:   Transfer 

by ;  Riffhts  of  Purchaser. 

b.  Power  of  Husband  to  Manage 

and  Control;  Possession  of. 
c  Power  to  Dispose  of  by  Will. 

d.  Right  of  Survivor;  Descent  of. 

e.  Liability  of  for  Debts. 
4.  Wife's  Separate  Property. 

a.  Control      and      Management; 

Husband   as    Wife's    Agent; 
Ejectment  by. 

b.  Liability     of     for     Husband's 

Debts. 
e.  Purchase  with  Wife's  Separate 
Funds  in  Husband's  Name. 

d.  Power  to  Bind  Wife  by  Contract ; 

Improvement,  by  Husband  on 
Wile's  Property. 

e.  Purchasers  from  Husband  Take 

Charged  With  Trust. 

III.  Contracts  of  Married  Women. 

1.  Construction  of  Statutes  Relating  to; 

Power    Under    Civil   or   Mexican 
Law* 

2.  Power    to    Bind    Herself  by    Con- 

tracts. 
8.  Beneficial  Contract^  What  is, 
4.  Concurrence  of  Husband,  Necessity  of. 
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5.  Poioen  of  AUamey  and   ContraeU 

Under. 

6.  Contracts  Executed  JoinUy  by  JBtM- 

hand  and  Wife. 

7.  Acting   a$    Security   for    Anoiher^i 

DM;   Mortgage   to   Secure   Hut- 
hand'e  DM. 

8.  Form  of;  NeceesUy  of  Writing;  Ad- 

signee  of  Invalid  Contract,  Rights 

9.  Enforcement   of;   Fraud  or  Duress 

tn. 

10.  Duty  to  Inquire  into    Bights  and 

Powers  of;  Presumption  Against. 

11.  Batiflcation  of  Invalid  Contract. 

IT*  Actions  bj« 

1.  Parties;  Right  of  Action* 

2.  Pleadings  in. 

8.  J^ect  of  Divorce. 

4.  Evidence;  Payment  to  Susband  as 

Defense. 
6.  Judgments  in. 

T«  Aetlong  Airainst. 

TI.  Married  Women  as  Sole  Traders* 

Conspiracy,  husband  and  wife  cannot  be 
oonvicted  of.    See  Criminal  Law,  1457. 

Domicile  of  husband  as  domicile  of  wile. 
See  Domicile. 

Expenses  of  wife's  last  illness,  duty  of  hus- 
band to  pay.  See  Estates  of  Deceased  Per- 
sons, 63. 

Dower.    See  Dower. 

Homestead.    See  Homesteads. 

Infant  married  women.    See  Infancy,  I,  8. 

Letters,  husband,  right  of  to.  See  Execu- 
tors and  Administrators,  H,  2,  a. 

Preference  of  husband  to  guardianship  over 
insane  wife.    See  Insanity,  91. 

Marriage  and  divorce.  See  Marriage  and 
Divorce. 

Married  women,  estoppel  of.    See  Estoppel, 

n. 

Privileged  communications  between.  See 
Privileged  Communications,  V,  4. 

Communication  from  husband  to  wile.  See 
Slander,  10. 

Statute  of  limitations  does  not  run  in  favor 
of  wife  of  tenant.  See  Adverse  Possession, 
187. 

Tenant  of  husband  cannot  hold  adversely 
to  wife.    See  Homesteads,  155. 

I.  Mutual  Bights  and  liabUltles)  Dealings 

Between* 

/.  Wifo's  Agsncf;  Power  to  Bind  Husband  b/  Con- 
tract or  for  Mocossarios. 

1.  In  an  action  to  recover  money  alleged  in 
the  complaint  to  have  been  borrowed  by  the 
wife  of  the  defendant  as  his  agent,  a  finding 
that  the  wife  borrowed  the  money  for  her  own 
use  and  benefit  is  a  sufficient  finding  on  the 
allegation,  as  it  necessarily  precludes  the 
truth  of  tne  averment  that  she  contracted  as 
agent  for  her  husband.  (Bank  of  Tehama 
County  V.  Crumley,  74  Cal.  461.) 

2.  In  action  against  husband  for  goods 
purchased  by  wife,  held,  under  the  circum- 
stances stated  in  the  opinion,  that  she  had 
authority  to  make  the  purchase,  and  that  the 
husband  was  bound.  (Heney  v.  Sargent,  54 
CaLS96.) 


8.  The  husband  ratifies  and  adopts  the  act 
of  his  wife  who  borrows  money  to  purchase  a 
lot  of  sTOund,  taking  the  de^  in  her  own 
name,  by  using  and  occupying  the  ground,  by 
selling  a  portion  of  it  and  applying  the  pro- 
ceeds to  his  own  use ;  and  is  responsible  for 
the  repayment  of  the  money  so  borrowed. 
(Althof  V.  Conheim,  38  CaL  230.) 

4.  The  action  was  brought  to  recover  the 
value  of  certain  necessary  articles  supplied  to 
the  wife  of  the  defendant.  The  complaint 
alleged  that,  for  more  than  two  years  imme- 
diately p^oeding  the  commencement  of  the 
action,  tne  defendant  neglected  to  ma^e  ade- 
Quate  or  any  provision  for  his  wife,  and  that 
auring  that  period  the  nlaintiff  in  sood  faith 
and  at  her  reqaest  supplied  her  witn  certain 
specified  articles  which  were  necessary  for  her 
support  and  maintenance,  and  which  were 
reasonably  worth  a  stated  amount ;  that  the 
wife  never  abandoned  the  defendant,  nor  did 
she  ever  live  separate  from  him  by  agree* 
ment;  and  that  by  reason  of  the  premises 
the  defendant  became  indebted  to  the  plain- 
tiff for  the  value  of  the  articles  so  furnished , 
no  part  of  which  has  been  paid.  Held,  that 
the  complaint  was  sufficient  under  sections 
174  and  175  of  the  Civil  Code,  notwithstanding 
the  failure  to  allege  that  the  articles  were  sold 
and  delivered  to  the  defendant.  (Nissen  ▼• 
Bendixsen,  d9  Cal.  521.) 

5.  In  action  against  the  husband  for  goods 
furnished  to  the  wife,  the  complaint  must  al- 
lege that  the  goods  were  sold  and  delivered  to 
the  husband.    (Jacobs  v.  Scott,  53  Cal.  74.) 
Cited  09  Cal.  523. 

Pavment  to  wife  when  payment  to  husband. 
See  £xemptions,  48. 

Payment  to  wife  does  not  extinguish  note. 
See  Bills  and  Notes,  490. 

2.  Wife's  Debts,  Liability  for;  Effect  ef  Pa/mettt 
by  Husband;  Widow's  Uabilitffer  Deeeased's 
Debts. 

0.  By  conmion  law  the  husband,  during 
coverture,  is  liable  for  the  debts  of  the  wife 
contracted  dum  sola.  Our  statute  modifies 
this  law  in  two  respects:  it  renders  the  sepa- 
rate property  of  the  wife  liable,  and  exempts 
the  separate  property  of  the  husband.  Be- 
yond this  exemption  of  his  separate  property 
the  liabilitv  of  the  husband  exists— that  is, 
he  is  liable  to  the  extent  of  the  common 
property.  (Van  Maren  v.  Johnson,  15  Cal. 
308.) 

7.  Personal  judgment  cannot  be  rendered 
against  husband  on  a  promissory  note  given 
by  the  wife  before  the  marriage.  (Wood  v* 
Orford,  52  Cal.  412.) 

8.  Separate  property  of  wife  and  common 
property  of  both  husband  and  wife  are 
equallv  liable  for  the  debts  of  the  wife  con- 
tractea  previous  to  her  marriage,  and  judg- 
ments recovered  for  such  debts  may  be  enforced 
against  either  class  or  both  classes  of  property 
indiscriminately.  (Van  Maren  v.  Johnson, 
15  Cal.  308.) 

Cited  17  Cal.  537 ;  85  Cal.  215. 

9.  If  the  wife  has  separate  property,  and  a 
judgment  vs  rendered  against  her,  a  payment 
of  the  judgment  by  the  husband,  in  order  to 
protect  her  separate  estate  from  forced  sale. 
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iff  as  to  tbiid  peraonfl,  a  payment  by  the  wife, 
and,  in  an  action  against  a  third  person  to  re- 
eorer  the  money  paid,  may  be  counted  upon 
hj  the  wife  alone,  or  by  the  hosband  and 
wife,  as  a  payment  made  by  her.  (Drais  v. 
Hogan,  60  Gal.  1210 
Cited  68  Oal.  15. 

10.  The  above  principle  is  founded  on  the 
fact  that  the  husband  is  the  agent  appointed 
by  law  for  the  management  of  the  separate 
estate  of  the  wife.  (Drais  y.  Hogan,  50  Oal. 
121.) 

11.  If  the  husband,  at  the  special  request  of 
the  wife,  pay  off  an  encumbrance  upon  her 
separate  estate,  in  an  action  brought  by  the 
spouses  against  a  third  person  to  recover  the 
amount,  on  the  eround  that  the  encumbrance 
was  created  by  the  negligence  of  such  third 
person,  he  cannot  make  the  objection  that  the 
payment  by  the  husband  did  not  establish 
the  relation  of  debtor  and  creditor  between 
the  spouses.    (Drais  ▼.  Hogan,  60  Gal.  121.) 

Wife's  antenuptial  debts.    See  post,  521 . 
Liability  of  community  property  for  wife's 
sole  debt.    See  poet,  287. 

12.  The  mere  fact  that  a  widow  paid  all  the 
debts  of  her  deceased  husband  except  one 
does  not  tend  to  establish  an  obligation  on  her 
part  to  pay  that  one  also.  (Bris waiter  v. 
ralomaree,  66  Gal.  269.) 

13.  The  wife  named  as  beneficiary  in  a 
policy  of  insurance  upon  the  life  of  her  bus- 
iMind  is  under  no  obligation  to  pay  a  debt  of 
her  husband  to  his  brother  for  advances  made 
on  account  of  the  policy,  for  which  she  had 
never  before  been  liable  as  principal  or  surety, 
even  though  such  debt  hiul  not  been  barred 
by  the  statute  of  limitations,  and  surely  not 
after  the  debt  had  been  so  barred.  (SuUivan 
V.  Sullivan,  99  Gal.  187.) 

14.  Under  rule  of  Mexican  law,  where  the 
wife  is  the  survivor  of  the  husband,  she  is 
liable  for  one-half  of  the  community  debts ; 
but,  to  fix  this  liability,  it  must  be  shown  that 
a  fruitless  effort  has  been  made  to  obtain  pay- 
ment through  an  administration  of  the  com- 
munity assets,  or  that  there  is  no  common 
property,  and  tiiat  the  community  is  insol- 
vent.   (Hames  v.  Gastro,  5  Gal.  109.) 

Gited  8  Gal.  510;  13  Gal.  470. 

3,  Uabiiiiy  for  Ssmcss  R§ndend  Roputod  Wife. 

15.  Party  calling  phjrsician  to  attend  person 
whom  he  represents  to  be  his  wife  is  liable 
therefor,  and  the  fact  that  the  parties  are  not  in 
fac^  legally  married  does  not  release  him  from 
the  obuffation  to  pay  for  the  physician's  serv- 

(Gerlach  v.  l!umer,  89  Gal.  446.) 


16.  The  fiMSt  that  the  physician  was  in- 
formed toward  the  last  of  his  visits,  by  both 
the  reputed  husband  and  the  patient,  that 
they  were  not  married,  does  not  release  the 
reputed  husband  from  his  liability,  where  he 
fafls  to  plainly  and  unequivocally  put  an  end 
to  the  employment  at  the  time  he  informed 
the  physician  of  his  true  relation  toward  the 
patient.    (Gerlach  v.  Turner,  89  Gal.  446.) 

17.  Where  the  conduct  of  the  party  calling 
the  physician  was  such  as  to  amount  to  an  ex- 
pliat  representation  that  he  was  her  hus- 
band he  IS  estopped  from  asserting  its  falsity 


after  the  physician  has  rendered  services  on 
the  faith  of  such  representation.  ((Tcrlach  v. 
Turner.  89  Gal.  446.) 

4.  DBc/arations  of  Wifo  as  Brfdoneo  Afainot  Hub» 

band;  Uability  for  Torto  of  Wifo, 

18.  Gn  trial  for  murder,  it  was  shown  that 
defendant's  wife  had  an  interview  with  him 
on  the  afternoon  of  the  day  after  the  killing, 
at  the  house  of  L.,  just  beiore  the  wife  came 
to  the  house  of  H.,  and  about  an  hour  before 
defendant  was  arrested;  that  defendant,  at 
that  interview,  gave  his  wife  two  twenty  dol- 
lar gold  pieces,  and  that  they  were  alone  for 
half  an  hour.  H.  was  called  as  a  witness  for 
the  prosecution,  and  said  defendant's  wife 
came  directly  from  L's  house  to  the  house  of 
witness;  ''she  showed  me  a  hundred  dollars." 
The  witness  was  then  about  to  state  what  the 
wife  said  when  she  exhibited  the  hundred 
dollars.  Defendant  objected.  Overruled,  and 
witness  said :  "  The  defendant's  wife  told  me 
that  the  defendant  gave  her  the  money  at  L's 
house,  and  asked  me  to  take  care  of  it  for 
her,"  which  witness  declined.  The  witness 
then  stated  that  the  wife  buried  the  money 
for  three  or  four  days,  and  then  dug  it  up, 
when  she  and  the  wife  examined  the  five 
twenty  dollar  gold  pieces  and  found  blood  on 
two  01  them.  Hela,  that  though  it  was  per- 
haps competent  to  prove  by  the  witness,  H., 
that  the  wife  was  in  possession  of  the  money, 
its  appearance,  and  what  she  did  with  it.  yet 
that  tne  declarations  of  the  wife  that  her  nus- 
band  had  given  her  the  money  were  inadmis- 
sible.   (People  V.  Simonds,  19  Gal.  275.) 

19.  Such  declarations,  if  made  by  a  third 
person,  would  be  mere  hearsay,  ana  there  is 
no  difference  in  principle  between  the  wife's 
declaration  and  tnat  of  any  one  else.  (People 
V.  Simonds,  19  Gal.  275.) 

20.  The  question  whether  a  husband  can  be 
held  liable  for  a  tort  committed  by  his  wife  in 
his  absence  and  without  his  command  will 
not  be  considered  in  a  case  where  the  com- 
plaint counts  against  both  as  actual  tortfea- 
sors, personally  participating  in  the  wrong- 
doing.   (Nlchol  V.  Dunphy,  53  Oal.  654.) 

5.  Oifts  or  Conrofancoo  in  Fraud  of  Each  Othor; 

Bights  of  Furchassr;  Sotting  Asido, 

21.  Law  will  not  support  voluntary  disposi- 
tion of  the  common  property,  or  any  portion 
of  it,  with  the  view  of  defeating  any  claims  of 
the  wife.    (Smith  v.  Smith,  12  Gal.  216.) 
Gited  39  Gal.  164 ;  58  Gal.  120. 

22.  A  deed  of  gift  by  the  husband  of  a  por- 
tion of  the  community  property,  in  order  to 
be  a  fraud  upon  the  wife,  must  oe  made  with 
a  fraudulent  intent,  and  is  not  void  per  se. 
(Gorker  v.  Gorker,  95  Gal.  308.) 

23.  A  deed  of  gift  of  a  portion  of  the  com- 
munity property,  made  Dy  the  husband,  is 
not  void  per  se.  (Lord  v.  Hough,  43  GaL 
581.) 

Gited  58  Gal.  120, 123;  95  Gal.  309;  1  Idaho, 
N.  S.,  580. 

24.  If  such  deed  be  made  with  the  intent  of 
defeating  the  claims  of  the  wife  in  the  com- 
munity property  the  transaction  is  tainted 
with  fraud.    (Lord  v.  Hough,  43  Gal.  581.) 
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86.  In  the  absenoe  of  fraadulent  intent  a 
Tolontary  dispoeition  of  a  portion  of  the  com- 
munity pxx>p^ty,  reasonable  in  reference  to 
the  whoie  amoont.  may  be  made  by  the  hna- 
band.    (Lord  y.  Hough,  48  Oal.  581.) 

26.  The  pendency  of  a  suit  for  divorce  does 
not  of  itseu  interrupt  the  hosband'a  powers 
in  relation  to  hie  right  of  sale  of  the  commu- 
nity property,  although  he  cannot,  with  the 
intent  to  deprive  the  wife  of  her  claims,  in 
anticipation  of  a  divorce,  make  a  voluntary 
conveyance  of  any  portion  of  the  community 
property.    (Lord  v.  Hough,  48  Gal.  681.) 

27.  A  deed  of  gift  of  communily  property, 
of  the  value  of  four  thousand  doflars,  made 
by  a  husband  worth  one  hundred  thousand 
dollars,  to  his  mother,  in  consideration  of  love 
and  affection,  is  not  unreasonable  in  amount. 
(Lord  V.  Hough,  48  Oal.  681.) 

28.  If  a  husband,  pending  a  suit  for  a  di- 
vorce, procures  his  mother  to  live  with  him 
and  take  char^^  of  his  in&mt  children  on  a 
promise  of  providing  for  her,  and  makes  her 
a  deed  of  a  portion  of  the  community  prop- 
erty, these  circumstances  show  that  he  is  not 
actuated  by  a  fraudulent  intent  towards  his 
wife  in  making  the  deed*  (Lord  v.  Hough, 
43  Oal.  681.) 

29.  If  the  husband,  at  the  time  of  the  mar- 
riage, conveys  the  property  to  his  minor  child 
without  consideration  the  child  cannot  retain 
the  property  on  the  ground  that  it  was  not  a 
party  to  the  fraud.  (Peek  v.  Peek,  77  Gal. 
106.) 

Cited  84  Oal.  608. 

80.  The  money  which  the  father  owed  the 
child,  as  his  guardian,  does  not  constitute 
consideration  for  the  deed,  in  the  absence  of 
any  consent  by  the  child,  or  sanction  bv  the 

S rebate  court,  to  such  a'  disposition  of  the 
ebt.    (Peek  v.  Peek,  77  Oal.  106.) 

31.  The  fact  that  the  father  had  promised 
the  mother  of  the  child  upon  her  deathbed 
that  the  child  should  have  the  property  con- 
stitutes a  mere  moral  obligation,  and  is  not 
consideration  for  the  deed.  (Peek  v.  Peek,  77 
Oal.  106.) 

32.  If  the  mother  furnished  a  portion  of  the 
money  with  which  the  property  was  originally 
purchased  a  trust  resulted  to  her  as  to  a  cor- 
responding portion  of  the  property ;  and  the 
child  could  claim  as  heir  of  his  mother  as  to 
whatever  portion  she  was  entitled  to.  But 
such  interest  is  not  a  consideration  for  the 
deed.    (Peek  v.  Peek,  77  Oal.  106.) 

33.  The  purchase  of  land  by  the  husband, 
after  marriage,  with  his  separate  funds  ac- 
(|uired  by  him  before  marriage,  and  the  tak- 
ing of  a  conveyance  therefor  m  the  name  of 
his  minor  children  by  a  former  wife,  is  not  a 
fraud  upon  the  rights  of  his  wife.  (Smith  v. 
Smith,  12  Oal.  216.) 

34.  Where  husband  deliberately  places  brick 
building  upon  property  of  his  children  by  a 
former  marriage,  after  his  second  marriage, 
he  cannot  have  any  claim  upon  it  or  its  pro- 
ceeds. In  such  case  its  character  as  common 
property  is  declared  only  for  the  protection  of 
the  interest  of  the  wife.  (Smith  v.  Smith,  12 
Oal.  216.) 

35.  In  the  present  case  the  bmlding  Ib  to 


be  regarded  only  as  the  form  in  which  the 
common  property  was  invested,  apon  the  pre- 
tense of  the  hnsMtnd  of  having  a  homestead, 
but  for  the  real  purpose  of  defeating  any 
claim  the  wife  might  have  thereto.  The  benef- 
icent purposes  of  the  statute  could  not  thus 
be  frustrated,  and  the  right  of  the  wife  to 
one-half  upon  the  dissolution  of  the  marriage 
attached.    (Smith  y.  Smith,  12  Oal.  216.) 

86.  G.,  the  husband  of  the  plaintiff,  pend- 
ing a  suit  for  divorce  brought  by  him  (which 
was  afterwards  dismissed),  made  an  assign- 
ment of  certain  notes  and  mortgages,  with- 
out consideration  and  upon  a  secret  trast, 
in  fttvor  of  himself,  with  intent  to  defraud 
the  plaintiff  of  her  right  in  them.  Prior  to 
the  assignment  the  notes  and  mortsases  were 
redeemed  by  Q.  from  a  pledge-nolder — ^in 
whose  hands  they  were— with  money  of  the 
plaintiff  which  he  had  in  his  possession. 
Held,  by  using  the  property  of  the  plaintiff 
to  redeem  the  notes  and  mortgages,  G.  be- 
came a  trustee  for  his  wile,  and  she  was 
entitled  to  be  subrogated  to  the  lien  of  the 
pledgee.    (Greiner  y.  Greiner,  68  Oal.  116.) 

87.  A  mortgage  was  executed  by  the  hus- 
band upon  community  property  of  the  hus- 
band and  wife,  who  were  thereafter  divorced, 
and  one-half  of  the  community  awarded  to 
the  wife.  Thereafter  the  mort^sge  was  fore- 
closed and  the  property  sold  to  R.,  from 
which  a  redemption  was  made  by  S.,  by  the 
procurement  of  the  husband  and  one  O.,  the 
husband  having  fraudulenUv  confeeoed  a 
judgment  in  favor  of  S.,  and  C,  furnished  the 
money.  Subsequently  the  wife  redeemed 
from  S.  through  F.,  to  whom,  for  that  pur- 
pose, she  made  an  assignment  of  her  judg- 
ment for  costs  and  alimony.  Subsequently 
one  Oochran,  as  the  secret  aeent  of  the  hus- 
band and  O.,  and  to  whom  0.  had  furnished 
money  to  purchase  another  mortsage  upon 
said  property  contracted  by  the  husband  after 
the  divorce,  redeemed  from  F.  Said  first  and 
third  redemptions  were  for  the  fraudulent 
purpose  of  divesting  the  wife,  of  which  the 
wife  was  ignorant.  Held,  (1)  that  in  equity 
the  redemption  by  S.  was  a  redemption  by  the 
husband, and  extinguished  the  mortgage;  (2) 
that  the  redemption  by  F.  was  nugatory,  be- 
cause on  a  judgment  not  docketed  in  the 
county;  (3)  that  although  Oochran  was  a 
legal  redemptioner,  vet  his  redemption  was 
nugatory,  because  of  the  extinguishment  of 
the  first  mortgage  of  which  he  had  notice; 
and  (4)  that,  as  the  result,  the  title  of  the  wife 
remained  in  her,  freed  of  the  lien  of  said  fir^t 
mortgage,  subject  only  to  a  contribution. 
(Perkins  v.  Oenter,  36  Oal.  713.) 

88.  The  husband  cannot  make  a  secret 
agreement  with  the  purchaser  of  his  wife's 
separate  property  that  such  purchaser  shall 
buy  the  property  of  the  wife  for  less  than  its 
value,  and  give  him  the  difference  between  the 
value  and  the  price  agreed  upon  with  her. 
Such  agreement  would  be  in  fraud  of  the 
rights  of  the  wife.  (Beaudry  v.  Felch.  47  Oal. 
183.) 

39.  If  the  wife  makes  a  verbal  agreement 
to  sell  her  separate  property  for  a  certain 
sum,  and  the  purchaser  then,  without  her 
knowledge,  agrees  to  give  the  husband  two 
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thoiuand  doIUn  to  sign  the  deed,  and  ffives 
him  hia  note  therefor,  and  obtains  his  sisna- 
tore,  and  the  wife,  upon  learning  this,  remaefl 
to  sell  nnlese  the  two  thousand  dollars  is  paid 
to  her,  and  it  is  paid  to  her  and  she  executes 
the  deed,  the  wife  has  nothing  to  complain  of, 
and  neither  the  two  thousand  dollars  note 
nor  the  money  thereby  promised  are  hers. 
(Beaudry  y.  Felch,  47  CJal.  183.) 

40.  A  wife  cannot  maintain  an  action  while 
the  marriage  bond  exists  to  set  aside  a  trans- 
fer of  the  common  property,  made  by  the 
husband  for  the  purpose  of  defrauding  her. 
Morrison,  C.  J.,  and  Myrick,  J.,  dissenting. 
(Greiner  ▼.  Greiner,  68  Oal.  115.) 

Cited  70  Gal.  246;  80  Gal.  49. 

41.  Probably  an  action  would  be  maintain- 
able by  the  wife,  while  the  coverture  exists, 
of  the  character  of  a  bill  quia  timet,  to  pro- 
cure an  injunction  to  restrain  the  husband 
from  carrying  out  a  threatened  fraudulent 
transfer  of  such  property  which  would  result 
in  loss  to  her,  or  to  compel  the  fraudulent 
donee  or  grantee,  with  notice  of  the  fraudu- 
lent intent,  to  give  security  to  satisfy  an^ 
claim  which  she  mar  be  found  to  have  to  it 
on  the  settlement  of  the  affairs  of  the  com- 
munity, when  the  marriage  tie  has  been  dis- 
solved.   (Greiner  y.  Greiner,  68  Gal.  115.) 

42.  In  an  action  by  the  wife  asainst  the 
husband  to  obtain  a  divorce,  and  to  have 
property  which  the  husband  has  deeded  to  a 
third  person  decreed  to  be  held  in  trust  for 
the  husband,  and  adjudged  to  be  community 
property,  and  awarded  to  her,  the  facts  that 
such  thiid  person  is  a  brother  of  the  husband, 
that  the  latter  held  a  letter  of  attorney  from 
the  farmer,  who  lived  in  the  Atlantic  states, 
that  the  husband  managed  the  property  as  he 
pleased,  and  the  brother  took  little  or  no  in- 
terest in  it,  that  the  brother  was  a  man  of 
small  means  at  his  own  home,  while  the  prop- 
erty here  was  valuable,  and  that  the  brother 
was  not  present  at  the  trial  in  which  his  title 
was  involved,  are  some  evidence  tending  to 
show  that  the  husband  is  the  true  owner,  and 
that  the  sale  to  the  brother  was  fraudulent. 
(Brown  y.  Brown,  41  Gal.  88.) 

Fraud  of  husband  against  wife  as  defense  to 
suit  on  note.    See  Bills  and  Notes,  445. 

6.  DBaiiiigs  B§ti¥§en  Husband  and  Wife. 

a.  Contracts  Between ;  Confidential  Relation 

and  Breach  of. 

Agreement  as  to  wife's  earnings.  See  post, 
II,  2,  m. 

43.  In  this  state  either  husband  or  wife 
may  enter  into  any  engagement  with  other 
respecting  property  which  they  might  if  un- 
married.   (Garter  v.  McQuade,  83  Gal.  274.) 

44.  Where  the  wife  makes  a  contract  with  her 
husband  by  which  she  gives  him  money,  her 
separate  property,  for  steamboat  stock  owned 
by  him,  hela,  that,  assuming  the  contract  to 
be  void,  because  made  between  husband  and 
wife,  the  husband  is  in  the  position  of  having 
taken  his  wife's  money  without  her  assent, 
and  converted  it  into  stock,  and  that  he 
thereby  becomes  her  trustee;  that  she  can 
follow  the  money  into  whatever  property  it 
goes ;  that,  being  in  possession  of  the  stock. 


she  can  hold  it  tmtil  foUy  indemnified,  and 
that  his  creditors  cannot  reach  it.  (Greoi^ 
V.  Bansom,  14  Gal.  858.) 

45.  By  Spanish  and  Mexican  law  the  hus- 
band and  wife  were  considered  so  far  separate 
persons  that  the  contract  of  purchase  and 
sale,  and  any  other  onerous  contract  entered 
into  between  them,  was  valid,  and  the  wife 
needed  no  authority  or  consent  of  the  husband 
when  dealins  with  him  other  than  that  im- 
plied from  the  transaction  itself.  (Fuller  y. 
Ferguson,  26  Gal.  546.) 

46.  Relation  of  husband  and  wife  creates 
personal  trust  and  confidence  between  them, 
which  imposes  upon  each  of  the  spouses  the 
obligation  of  exercising  the  highest  good  faith 
towards  the  other  in  any  dealings  between 
them,  and  precludes  either  one  of  them  from 
obtaining  any  advantage  over  the  other  by 
means  of  any  misrepresentation,  concealment, 
or  adverse  pressure :  and  this  relation  and  the 
obligation  arising  m>m  it  are  not  destroyed 
by  the  mere  fact  that  an  action  for  a  divorce 
is  pending  between  them,  nor  does  the  law 
permit  any  inquiry  into  the  e^ctent  of  the 
trust  and  confidence  presumed  to  be  placed 
by  one  in  the  other  so  long  as  the  relation 
exists.    (Dolliver  v.  Dolliver,  94  GaL  642.) 

47.  Where  the  husband  hypothecated  to  a 
savings  bank  notes  given  to  him  by  his  wife 
upon  the  settlement,  to  secure  a  loan  of  money, 
and  applied  a  portion  of  the  money  so  realized 
to  the  purchase  of  real  property,  giving  a  mort- 
gage to  the  vendor  for  the  unpaid  portion  of 
the  purchase  price,  the  wife,  upon  rescission 
of  the  contract,  may  elect  to  follow  the  pro- 
ceeds of  the  notes  into  the  property  into  which 
they  have  been  converted,  if  the  husband  does 
not  offer  to  return  the  notes  freed  from  ttie 
claim  of  the  bank.  (Dolliver  y.  Dolliver,  94 
Gal.  642.) 

48.  A  judgment  upon  rescission  of  the  con- 
tract of  settlement,  requiring  the  husband  to 
execute  a  good  and  sufficient  deed  of  all  inter* 
est  acquired  under  the  settlement  in  a  certain 
tract,  cannot  operate  prejudicially  to  the  de- 
fendant if  he  did  not  acquire  any  interest 
therein  under  the  settlement ;  and  he  cannot 
complain  that  the  court  which  finds  that  the 
injury  to  the  plaintiff  resulted  from  his  wrong- 
ful acts  has  required  of  him  as  complete  res- 
titution as  is  within  his  power  to  make,  so 
long  as  he  sustains  no  injury  or  diminution  of 
his  estate.    (Dolliver  v.  Dolliver,  94  Gal.  642.) 

49.  Where  a  husband,  upon  leaving  home, 
makes  an  absolute  deed  to  his  wife  instead  of 
a  will,  rel3dng  upon  her  promise  to  reconvey 
the  property  to  nim  on  demand  if  he  should 
return  in  safety,  her  subsequent  refusal  to 
reconvey  the  property  upon  his  return  and 
demand  for  a  reconveyance  is  not  merely  the 
breach  of  an  agreement,  but  is  the  betrayal 
of  a  confidence  and  the  violation  of  a  trust, 
constitutinga  constructive  fraud,  which  a  court 
of  equity  will  remedy.  (Brison  v.  Brison,  90 
Cal.  323.) 

Cited  97  Cal.  262,  263. 

50.  A  compromise  agreement  between  a  hus- 
band and  wife  by  which  they  both  agree  to 
dismiss  pending  litigation  between  them  is  a 
sufficient  consideration  for  a  note  and  mort- 
gage given  to  the  wife  by  the  husband,  where 


] 


1456 


HUSBAND  AND  WIFE,  I,  6. 


the  agreement  remains  nnreacinded,  and  there 
is  no  pretense  of  fraud  or  imposition  or  that 
the  compromise  suits  were  not  brought  and 
defendea  bona  fide.  (McGlure  y.  Mc01ure» 
100  Cal.  839.) 

Contract  between,  rescission  for  undue  influ- 
enoe.    Bee  Rescission  of  Contracts,  S9« 

b.  Marriage  Ck>ntract8. 

51.  Practice  Act  confers  on  parties,  before 
marriage,  unlimited  right  to  make  whatever 
stipulations  they  may  agree  upon  in  respect 
to  property,  and  this  is  not  confined  to  prop- 
erty in  esse,  but  contemplates  property  to  be 
acquired,  and  the  rents  and  protits  of  the 
present  estate.    (Snyder  ▼.  Webb,  8  Cal.  83.) 

62.  Our  statute  does  not  dispense  with  in- 
terposition of  trustees  to  protect  the  wife,  ex- 
cept with  respect  to  the  property  specified  in 
the  Practice  Act.  In  all  otner  respects,  the 
common  law  remains  unaltered,  and  the  wife 
may  resort  to  trustees  for  all  purposes  of  se- 
curity.   (Snyder  v.  Webb,  8  Cal.  83.) 

53.  An  antenuptial  verbal  contract,  which 
is  executed  by  the  parties  after  marriage,  can- 
not be  assailed  by  the  parties  thereto  or  by 
third  parties  on  the  ground  that  it  was  not  in 
writing.  (Hussey  v.  Castle,  41  Cal.  239.) 
Cited  98  Cal.  413. 

54.  A  written  contract  by  which  a  man  and 
woman  acpree  to  intermarry  at  a  future  time, 
and  which  provided  that,  m  consideration  of 
their  mutual  promise,  ''  the  party  of  the  first 
part  (the  man)  grants  and  gives  to  the  party 
of  the  second  TMurt"  certain  described  bonds, 
all  of  which  *'  ne  promises  to  deliver  to  her  on 
or  before  the  day  of  their  marriage,  to  be  and 
become  her  own  absolute  property,"  is  an 
antenuptial  settlement,  which  he  cannot 
avoid  by  a  refusal  to  fulfill  his  agreement  to 
marry.    (Conner  v.  Stanley,  65  Cal.  183.) 

55.  If,  in  an  antenuptial  contract,  there  are 
several  articles,  and  if,  in  construing  the  same, 
to  attach  a  clause  of  one  article  to  another  ar- 
ticle would  make  the  article  to  which  it  is  at- 
tached contradictory,  such  clause  will  be  held 
applicable  only  to  the  article  in  which  it  is 
found.    (Estate  of  Baubichon,  49  Cal.  18.) 

56.  When  upon  the  issue  as  to  the  existence 
of  community  property  the  husband  intro- 
duces in  evidence  an  antenuptial  contract,  to 
the  effect  that  all  property  acquired  after 
marriage  should  be  the  separate  property  of 
the  husband,  which  was  pleaded  in  answer  to 
the  wife's  cross-complaint,  the  wife  can  attack 
its  validity  for  any  cause.  (White  v.  White, 
86  Cal.  219.) 

Antenuptial  contract,  succession  under. 
See  Estates  of  Deceased  Persons,  VUI,  4,  d. 

Marriage  settlement,  validity  of,  form  of 
action.    iSee  Appeals,  2299. 

Marriage  contract,  meaning  of.  See  Wills, 
274. 

c  Gifts  and  Conveyances  Between;  Setting 

Aside. 

57.  Under  the  constitution  and  laws  of  this 
state  the  wife  has  the  capacity  to  take  and 
hold  in  her  own  name  and  right,  by  gift  from 
her  husband,  either  real  or  personal  property. 
(Dow  V.  Gould  d  Curry  Silver  Min.  Cfo.,  31 
Cal.  629.) 


Cited  42  Gal.  361 :  46  Cal.  263;  63  CaL  465;  88 
Cal.  582;  98  Cal.  469. 

58.  A  husband  may  transfer  his  separate 
property  or  community  property  to  the  wife, 
and  they  may  agree  to  divide  their  community 
property  upon  a  separation.  (Carter  v.  Mc- 
Quade,  83  Cal.  274.) 

59.  Under  the  law  of  this  state,  as  it  existed 
in  1857,  requiring  a  husband  and  wife  to  join 
in  the  conveyance  of  her  separate  property,  a 
husband  and  wife  could  not  legally  convey  her 
separate  real  estate  to  the  husbana,  and  a  deed 
of  trust  to  the  husband,  executed  by  the  hus- 
band and  wife  jointly,  was  void  and  passed  no 
title.    (Bico  ▼.  Brandenstein,  98  Cal.  465.) 

60.  A  trust  is  valid  only  to  the  extent  of  the 
legal  capacity  of  the  one  creating  it;  and,  in 
the  absence  of  a  statute  expressly  permitting 
it,  a  wife  has  no  common-law  capacity  to  con- 
vey property  in  trust  to  her  husband.  (Bico 
V.  Brandenstein,  98  Gal.  465.) 

61.  The  inhibition  of  the  common  law  as  to 
the  conveyance  of  property  by  husband  and 
wife  to  one  another,  as  applied  to  the  husband, 
was  that  be  could  neither  convey  to  his  wife 
directly  or  be  a  gnntee  from  her;  and  while 
the  right  of  the  wife  to  take  by  gift  removes 
the  impediment  to  a  voluntary  conveyance 
from  the  husband  to  her,  yet  the  right  to  re- 
ceive such  voluntary  conveyance  from  the  wife 
was  not  conferred  upon  the  husband  under  the 
act  of  1857,  and  he  stood  thereunder,  as  at 
common  law,  incapacitated  from  taking  by 
deed  of  gift  directly  from  his  wife.  (Bico  v. 
Brandenstein,  98  Cal.  465.) 

62.  The  power  granted  by  statute  to  mar- 
ried women  "  to  convey  and  devise  real  and 
personal  property  as  if  she  was  unmarried," 
does  not  enlarge  the  powers  of  the  grantees 
under  conveyances  made  by  her,  nor  permit 
her  to  convey  or  devise  her  property  to  one 
incompetent  to  take  from  her  by  conveyance 
or  devise ;  and,  to  render  a  conveyance  from  a 
wife  to  her  husband  valid,  the  husband's  com- 
mon-law disability,  as  well  as  that  of  the  wife, 
must  be  removed.  (Rico  v.  Brandenstein,  98 
Gal.  465.) 

Presumption  on  conveyance  to  husband. 
See  post,  2(^. 

63.  By  Mexican  law  in  force  in  California 
before  its  acquisition  by  the  United  States 
the  husband  could  make  a  donation  to  the 
wife  during  marriage  of  a  portion  of  the  com- 
munity or  his  separate  property,  and  the 
donation  was  not  void,  but  only  voidable ;  and, 
if  not  revoked  before  the  death  of  the  donor, 
and  the  donee  survived,  the  donation  became 
irrevocable.    (Fuller  v.  Ferguson,  26  Cal.  546. ) 

64.  By  the  Spanish  and  Mexican  law,  if  the 
husband,  while  the  conjugal  relation  existed, 
obtained  a  grant  of  a  lot  to  him  in  a  pueblo 
from  the  alcalde,  and  used  money  beloi^ing 
to  the  community,  but  acquired  by  the  indi- 
vidual labor  of  the  wife,  to  pay  the  municipal 
fees,  the  wife  held  his  estate  charged  for  one- 
half  this  money,  though  its  payment  could 
not  be  enforced  during  the  marriage,  and  it 
was  competent  for  the  husband  during  the 
marriage  to  render  the  wife  an  equivalent  for 
her  interest  in  this  money  by  assignins  her 
half  the  lot  in  satisfaction  thereof,  and  the 
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MBignment  or  transfer  vested  in  the  wife  a 
legal  title  to  the  part  thus  assigned.  (Fuller 
V.  Fergnflon,  26  Oal.  546.) 

65.  A  deed  executed  by  a  husband  to  his 
wife,  after  their  divorce,  of  community  prop- 
erty, on  which  a  homestead  had  previously 
been  declared,  is  valid,  and  passes  all  the  in- 
terest of  the  grantor;  and  a  mortga^  subse- 
quently executed  thereon  by  the  wife  alone 
creates  a  lien  on  the  entire  premises.  (Grupe 
▼.  Byers,  73  Cal.  271.) 

66.  The  husband,  being  free  from  debts  and 
liabilities,  may  convey  his  separate  property 
directly  as  a  siit  to  hia  wife.  (Kohner  v.  Ashe- 
nauer,  17  0637578.) 

ated  81  CaL  446,  658;  85  CaL  288. 

67.  If  the  husband  can  transfer  common 

groperty  to  the  wile  bv  direct  conveyance  to 
er  it  must  be  as  a  gift,  he  being  at  the  time 
free  from  debts  or  labilities,  or  in  exchange 
for  her  separate  property.  (Kohner  v.  Ashe- 
nauer,  17  Gal.  578.) 

68.  Whether  the  husband  can  transfer  com- 
mon property  to  the  wife  by  a  direct  convey- 
ance to  her,  query?  (Kohner  v.  Ashenauer, 
17  Cal.  578.) 

69.  That  the  husband,  bein^;  free  from  debts 
and  liabilities,  may  convey  his  separate  prop- 
erty, as  a  gift,  directly  to  his  wife,  without  the 
intervention  of  a  trustee,  semble.  (Barker  v. 
Koneman,  13  Cal.  9.) 

Cited  98  Cal.  469. 

70.  If  the  husband  is  not  indebted  at  the 
time  he  has  the  risht  to  give  to  the  wife 
property  purchased  by  him  with  community 
tunas,  and  may  make  the  eift  effectual  by 
simply  directing  the  deed  of  bargain  and  sale 
to  be  made  to  her.  (Jackson  v.  Torrence,  88 
Cal.  521.) 

71.  A  party  contracted  to  convey  certain  real 
estate  upon  which  he  and  his  wife  then  re- 
sided. Alter  the  contract  was  made  the  wife 
declared  a  homestead  upon  the  land,  and  re- 
fused to  join  with  her  husband  in  the  execu- 
tion of  a  deed.  To  induce  her  to  sign  the  deed 
the  husband  made  a  transfer  to  her  of  a  de- 
posit in  a  savinffs  bank  standing  in  his  name. 
The  action  was  brought  by  her  to  recover  the 
deposit.  Held,  that  the  transfer  was  valid, 
and  that  she  was  entitled  to  recover.  ( Schuler 
V.  Savings  &  Loan  Society,  64  Cal.  397.) 
Cited  70  Cal.  245;  80  Cal.  49;  86  Cal.  298;  94 

Cal.  68. 

72.  Where  a  husband  conveys  land  to  his 
wife,  using  apt  words  of  grant,  without  other 
words  in  any  part  of  the  deed  indicatinff  a 
less  estate,  a  fee  simple  title  is  presumea  to 
pass  to  her;  and  a  naked  legal  title  subse- 
quently reconveved  to  the  husband  by  trustees 
to  whom  he  had  executed  a  deed  of  trust  to 
secure  the  payment  of  a  debt  does  not  inure 
to  the  community,  but  passes  by  operation  of 
law  to  the  wife  by  virtue  of  his  former  grant 
to  her.    (Klumpke  v.  Baker,  68  Cal.  559.) 

73.  A  party  who  makes  a  quitclaim  deed  to 
his  wife  of  sute  lands  occupied  by  him  with- 
out claim  of  title  may  afterwards  acquire  the 
title  of  the  state  in  nis  own  name,  and  hold 
the  land  as  undnst  the  wife,  free  of  any  trust  in 
her  favor.  (Brannock  v.  Monroe,  65  Cal.  491. ) 
Cited  90  Cal.  459. 


74.  If  the  husband  purchase  an  estate  and 
pay  for  it  out  of  the  common  i>roperty,  and 
cause  it  to  be  conveyed  to  the  wife  by  a  deed 
of  bargain  and  sale,  with  intent  that  it  shall 
become  her  separate  property,  it  operates  as 
a  gift  from  the  husband  to  the  wiie.  (Hig- 
gins  V.  Higgins,  46  Cal.  259,  cited  63  Cal.  465, 
65  Cal.  344,  78  Cal.  62,  83  Cal.  532,  86  Cal. 
294,  98  Cal.  469;  Peck  v.  Brumagim,  81  Cal. 
440,  cited  71  Cal.  427.  98  Cal.  469.) 

75.  Although  prima  facie  a  bargain  and 
sale  deed  of  property  to  the  wife  makes  it 
common  property,  yet  the  wife  may  show  by 
extrinsic  evidence  that  it  was  intended  as  a 
deed   of  gift,  and  that  it  is  her   separate 

Sroperty,  and  such  evidence  does  not  contra- 
ict  or  vary  the  deed.    (Higgins  v.  Higgins, 
46  Cal.  259.) 
Cited  98  Cal.  469 ;  18  Nev.  885. 

76.  Where  the  point  in  issue  in  a  case  was 
whether  a  deed,  directed  by  a  husband  to  be 
made  to  his  wife,  inured  as  a  gift  to  her  or 
not,  held,  that  it  was  for  the  court  to  decide 
upon  the  husband's  intentions  from  his  acts 
and  conduct  at  the  time ;  and  that  a  question 
to  him,  as  to  what  his  intentions  had  been, 
was  properly  excluded  as  immaterial.  (Woods 
V.  Whitney,  42  Cal.  858.) 

Cited  46  Cal.  263;  63  Cal.  465;  83  Cal.  532;  86 
Cal.  294;  92  Cal.  182;  98  Cal.  469. 

77.  If  a  husband,  who  is  free  from  debt, 

Surchase  property  with  community  funds  and 
irect  the  conveyance  to  be  made  to  his 
wife,  with  intent  to  make  it  her  separate 
estate,  the  deed  will  take  effect  as  a  gift ;  and 
if  the  conveyance  be  on  its  face  an  ordinary 
deed  of  grant,  bargain,  and  sale,  reciting  a 
valuable  consideration,  it  is  competent  to 
show  by  parol  the  real  facts,  in  order  to  rebut 
the  presumption  that  it  is  common  property. 
(Woods  V.  Whitney,  42  Cal.  358.) 

78.  Land  was  conveyed  to  the  husband  of 
the  plaintiff,  for  which  she  paid  the  purchase 
money;  and,  in  an  action  against  the  defend- 
ant, to  whom  the  land  had  been  conveyed  with- 
out consideration,  the  court  found  that  the 
money  was  advanced  by  the  plaintiff  as  a  gift 
to  her  husband.  Held,  Uie  nndine  is  unsup- 
ported by  the  evidence.  (Hutchinson  v. 
Hutchinson,  59  Cal.  818.) 

79.  Where  property  is  conveved  by  a  hus- 
band to  his  wife  the  legal  title  passes,  al- 
though it  may  be  held  by  her  in  trust  for  her 
husband;  and,  if  she  conveys  it  to  a  third 
person  before  action  is  commenced  by  the  hus- 
band to  enforce  the  trust,  her  grantee  is  not 
to  be  regarded  as  a  purcnaser  pendente  lite, 
although  his  deed  is  not  recorded  until  after  a 
notice  of  lis  pendens  is  filed  in  the  recorder's 
office.    (Warnock  v.  Harlow,  96  Cal.  298.) 

80.  In  an  action  by  a  wife  for  the  annul- 
ment of  the  marriage,  upon  the  ground  that 
at  the  time  it  was  contracted  the  husband  had 
another  wife  livinff,  and  that  the  former  mar- 
rii^^  had  never  been  dissolved,  where  the 
husband  seeks  in  a  cross-complaint  to  have 
deeds  of  property  executed  by  nim  to  the  wife 
set  aside  on  the  ground  that  he  was  induced 
to  execute  and  deliver  them  bv  fraud  and  de- 
ceit on  her  part,  and  by  mistake  on  his  part, 
evidence  on  the  part  of  the  husband  tending 
to  show  that  the  deeds  were  executed  at  the 
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eameBt  andrepeated  xequest  and  aolicitation 
ci  the  wife,  and  that  she  intended  thereby  to 
fbt  all  the  property  in  her  own  name,  so  that 
if  it  ehoola  turn  oat  that  the  former  wife  was 
living,  she  could  have  her  marriage  annulled, 
and  yet  claim  and  hold  the  property,  and 
that  the  husband,  honestly  believing  his 
former  wife  to  be  dead,  and  having  full  con- 
fidence in  the  second  wife  as  a  true,  dutiful, 
and  afiPectionate  wife,  and  expecting  their 
marital  relations  to  continue  so  Ions  as  both 
should  live,  yielded  to  her  wishes  ana  solicita^ 
tions,  is  sufficient  to  support  a  finding  of 
fraud  and  mistake  in  the  execution  of  the 
deeds.    (Jackson  v.  Jackson,  04  Oal.  446.) 

Compromise  of  litigation  between,  as  con- 
sideration for  note  and  mortgage.  See  ante, 
I,  6,  a. 

Gift  from  husband  to  wife  is  separate  prop- 
erty.   See  Post,  II,  2,  i. 

Gift  to  wife.    See  Fraudulent  Conveyances, 

n,2. 

Deed  of  homestead  between  husband  and 
wife.    See  Homesteads,  XI,  7. 

Conveyance  by  husband  to  wife  creates  con- 
structive trust  when.  See  Trusts  and  Trustees, 
66. 

Gift  by  husband  to  wife,  wife  when  charge- 
able as  trustee.  See  Trusts  and  Trustees, 
139. 

Quitclaim  deed  from  husband  to  wife  of 
community  property.    See  Deeds,  394. 

Change  of  possession  on  sale  between  hus- 
band and  wife.    See  Sales,  IV,  6. 

d.  Agreement  for  Separation* 

81.  An  agreement  for  sejMiration  between 
husband  and  wife,  entered  into  through  the 
intervention  of  a  trustee,  is  not  invalid  as 
against  public  policy,  and  will  be  upheld  and 
enforced  if  followed  by  immediate  separation, 
or  if  separation  has  previously  taken  place. 
(Wells  V.  Stout,  9  Cal.  479.) 

82.  An  agreement  between  a  husband  and 
wife  for  a  separation  and  division  of  the  com- 
munity property,  by  the  terms  of  which  each 
party  relinquisned  all  rieht  to  the  share 
allotted  and  assigned  to  the  other,  the  wife 
agreeing  that  the  sum  allotted  to  the  husband 
should  be  his  separate  estate,  and  that  as  to 
it  she  "relinquishes  all  right  as  his  wife,  in 
law  or  equity,  or  by  descent,  and  each  party 
shall  have  hereafter  no  claim  upon  the  other 
for  support  or  sustenance,"  is  fully  authorised 
by  sections  168  and  169  of  the  Civil  Code,  and 
is  binding  upon  the  parties,  and  deprives  the 
wife  of  the  right  thereafter  to  select  a  home- 
stead out  of  the  husband's  separate  property, 
either  during  his  life  or  after  his  aeatn. 
(Wickersham  v.  Comer  ford,  96  Cal.  438.) 

88.  Courts  of  equity  will  enforce  stipulations 
of  a  deed  of  separation  wherever  it  affects 
rights  to  property  or  income,  and  sometimes 
where  the  junsdiction  has  attached  on  account 
of  questions  relating  to  property  it  will  even 
lend  its  aid  collaterally  to  enforce  the  stipula- 
tion for  a  separation.  (Joyce  v.  Joyce,  6  Cal. 
161.) 

84.  Subsequent  reconciliation  and  cohabi- 
tation will  avoid  a  deed  of  separation;  the 
maintenance  of  the  wife  becoming  there- 
upon obligatory  upon  the  husband,  the  con- 


sideration of  the  deed  fails.    (Wells  ▼•  Stout, 
9  Cal.  479.) 

86.  Mere  access  is  not  sufficient,  if  proved, 
to  establish  such  a  reconciliation  and  cohabi- 
tation as  will  avoid  a  deed  of  separation.  To 
effect  that  end,  the  reconciliation  must  be 
permanent,  and  followed  by  cohabitation, 
and  restore  the  former  relation  of  the  parties. 
(Wells  ▼.  Stout,  9  CaL  479.) 

86.  Mere  hearsay  evidence  of  the  wife  hav- 
ing given  birth  to  a  child  more  than  a  year 
after  the  separation,  and  connecting  therewith 
the  name  of  a  third  party  as  its  repute  Uther, 
raises  nopresumption  of  access  l^  the  hus- 
band.   (Wells  V.  Stout,  9  CaL  479.) 

87.  The  rule  as  to  the  presumption  of  access 
applies  only  to  cases  affecting  children,  and 
has  no  application  to  the  parties.  (Wells  v. 
Stout,  9  Cal.  479.) 

Effect  of,  on  ri^t  to  homestead.  See 
Homesteads,  460. 

Aareement  bars  right  to  probate  homestead. 
See  Estates  of  DeoeMed  Persons,  24,  25. 

Agreement  bars  right  to  family  allowance. 
See  Estates  of  Deceased  Persons,  23. 

e.  Agreements  or  Actions  for  Division. 

88.  Husband  and  wife  may  agree  to  divide 
their  property  upon  a  separation,  and  when 
they  have  been  residinff  toeether  upon  a  tract 
of  Land  belonging  to  fiie  nusband,  of  which 
he  leaves  her  in  possession  at  the  time  of 
separation,  and  transfers  to  her  in  good  faiUi 
certain  personal  property  situated  upon  said 
land,  in  consideration  of  her  releasing  all 
claims  against  his  real  and  i)ersonal  property, 
and  the  wife  thereafter  records  an  inventory 
of  her  separate  personal  property,  including 
the  property  so  transfenred  to  her  by  her 
husband,  a  creditor  of  the  husband  who  has 
both  actual  and  constructive  notice  of  the 
title  and  possession  of  the  wife,  before  bring- 
ing suit  against  the  husband,  cannot  levy  exe- 
cution a^nst  the  property  so  transferred  and 
inventoried,  upon  the  ground  that  there  was 
no  sufficient  aelivery  and  change  of  posses- 
sion.   (Carter  v.  McQuade,  83  Cal.  274.) 

89.  When  it  is  agreed  and  decreed  in  a  di- 
vorce suit  that  the  husband,  who  remains  the 
owner  as  tenant  in  common  with  the  wife  of 
the  undivided  two-thirds  of  certain  real  prop- 
ertv,  one-third  of  which  is  set  apart  to  the 
wife,  shall  manage  the  property,  and  pay 
one-third  of  the  net  income  thereof  to  the 
divorced  wife  in  monthly  payments,  such 
management  is  a  personal  trust,  which  the 
divorced  husband  can  neither  transfer  nor 
perpetuate,  and  which  is  not  subject  to  his 
testamentary  disposition.  (Blanckenburg  v. 
Jordan,  86  Oal.  171.) 

90.  An  agreement  between  husband  and 
wife  for  a  division  of  property  pending  an 
action  between  them  for  divorce,  m  which  it 
was  provided  that  certain  land  which  had 
been  purchased  during  their  marriaee,  and 
conveyed  to  them  iointly,  should  be  sold,  and 
the  proceeds  of  the  sale  should  be  divided 
equally  between  them,  such  sale  to  be  for  not 
less  than  a  specified  sum,  and  that,  whenever 
an  offer  should  be  made  therefor,  a  third 
party  therein  named  should  be  the  exclusive 
judge  as  to  the  value  of  the  land,  and  they 


HUSBAND  AND  WIF£»  I,  6,  U,  1. 


1439 


both  agreed  to  abide  by  the  judgment  of  said 
third  paity>  and  to  aell  said  premiBes  for  such 
■am;  and  which  further  provided  that  until 
the  property  should  be  sold  the  husband 
ihould  be  entitled  to  its  possession  and  oo- 
eapancy,  paying  the  wife  a  specified  sum 
monthly  therefor,  is  a  recognition  by  the 
husband  that  the  property  was  community 
property,  and  that  the  wife  was  entitled  to 
one-hall  thereof;  and  a  clause  therein,  in 
which  it  was  recited  that  the  wife  '*  releases 
and  acquits"  the  husband  ''from  all  and 
every  daim  of  every  character  and  kind 
whatsoever  to  other  property  other  than  said 
one-half  interest  in  said  liie  estate,  and  the 
one-half  of  said  net  proceeds  of  said  sale," 
must  be  construed  as  relating  to  other  prop- 
erty than  that  described  therein,  and  not  as  a 
release  of  her  interest  in  the  property  out  of 
the  sale  of  which  she  was  to  receive  one-half 
of  the  net  proceeds ;  and  in  an  action  bv  the 
divorced  wife  to  have  the  land  sold,  ana  the 
proceeds  divide  between  the  parties  thereto, 
oecause  of  a  refusal  of  the  husoand  to  sell  the 
land  unless  he  should  receive  the  entire  pro- 
ceeds Uiereof ,  a  finding  that  the  husband  was 
the  owner  in  fee  of  the  entire  tract,  and  that 
the  wife  had  no  interest  therein,  is  contrary 
to  the  evidence.    (Biggi  v.  Biggi,  98  Gal.  85.) 

91.  For  the  purpose  of  ascertaining  the  in- 
tention of  the  parties,  and  the  interpretation 
to  be  ffiven  to  such  instrument,  all  of  its  parts 
should  be  considered;  and,  when  so  con- 
sidered, it  should  be  construed  as  a  mutual, 
executory  agreement  on  the  part  of  both 
busband  and  wife  to  consent  to  a  sale  of 
the  land  for  such  sum,  not  less  than  the  sum 
specified  therein,  as  misht  be  approved  by 
the  third  party  named  therein,  and  that 
npon  such  sale  each  of  them  would  accept 
one-half  of  the  proceeds  thereof,  and  its 
breach  by  either  party  gave  to  the  other 
party  the  right  to  treat  it  as  rescinded,  and 
to  bring  an  action  for  partition  of  the  land,  or 
to  treat  the  agreement  as  existing,  and  seek 
its  enforcement.    (Biggi  r.  Biggi,  96  Cal.  35.) 

92.  Failure  of  complaint  in  action  for  di- 
vision of  common  property  to  state  with  suf- 
ficient particularity  tne  facts  showing  the 
character  of  the  property  is  a  defect  of  form 
which  must  be  objected  to  by  demurrer, 
(Gimmy  v.  Doane,  22  CaL  685.) 

Cited  2  Idaho,  868. 

Complaint  for  division  of  common  property. 
See  post,  118. 

Agreement  for  division,  validity  and  effect 
oL    See  ante,  82. 

Action  between  husband  and  wife.  Bee 
post,  454. 

L  Actions  Between,  on  Note  or  for  Partition. 

93.  A  wife  may  maintain  action  against 
husband  for  money  due  upon  promissory  note 
executed  by  the  husband  to  the  wife  before 
marriage,  and  which  is  the  separate  property 
<rf  the  wife.  (Wilson  v.  Wilson,  36  dal.  447.) 
Cited  58  CaU  460. 

94.  There  Is  no  statutory  limitation  as  to 
the  kind  of  actions  that  may  be  maintained 
by  the  wife  when  they  concern  her  separate 
property  or  are  against  her  husband.    (Wil- 

y.  WUson,  36  Cal.  447.) 


96.  The  statute  giving  the  husband  the 
management  and  control  of  the  separate  prop- 
erty of  the  wife  during  marria^  does  not 
affect  the  right  of  the  wife  to  bring  such  ac- 
tion.   (Wilson  v.  Wilson,  36  Cal.  447.) 

96.  In  an  action  by  the  wife  for  a  sale  of 
the  land  and  the  division  of  the  proceeds 
between  herself  and  husband,  where  she  al- 
leged in  her  complaint  that  the  land  was 
owned  in  common,  setting  forth  the  agree- 
ment and  the  refusal  of  the  defendant  to 
comply  with  its  terms,  and  that  the  land 
could  not  be  partitioned  without  great  pre- 

I'udice,  which  fatter  allegation  was  not  denied 
>y  the  defendant,  she  is  entitled  to  a  judg- 
ment for  its  sale  and  the  division  of  the  pro- 
ceeds of  sale  between  them.  (Biggi  v.  Biggi, 
98  Cal.  35.) 

g.  Actions  for  Support  and  Maintenance. 

97.  In  an  action  by  a  wife  against  her  hus- 
band for  permanent  support  and  mainte- 
nance the  court  has  discretion  to  refuse  to 

Sroceed  with  the  trial  at  the  request  of  the 
efendant  until  he  has  complied  with  an 
order  made  pendente  lite  directing  him  to 
pay  counsel  fees  to  the  plaintiff,  or  until  the 
oraer  has  been  reversed  or  annulled  on  ap- 
peal. (Winter  v.  Sui)erior  Court,  70  Cal.  295.) 

98.  In  an  action  by  a  wife  against  her  hus- 
band for  permanent  support  and  mainte- 
nance, after  an  appeal  has  been  taken  by  the 
defendant  from  an  order  made  pendente  lite, 
directing  him  to  pay  counsel  fees  to  the  plain- 
tiff, the  trial  court  has  power,  within  the 
bounds  of  a  proper  discretion,  to  order  him 
to  pay  further  counsel  fees  on  the  appeal. 
(Ex  parte  Winter,  70  Cal.  291.) 

Cited  71  Cal.  830;  78  Cal.  628;  91  Cal.  431. 

Wife  may  have  trustee  appointed  over  her 
estate  when.    See  poet,  310. 

n«  Proper^  Ittghts. 
/.  Bight  of  Wife  to  Acquire  Property;  Herein  of 

Wife'e  Inrentory, 

99.  The  capacity  of  a  married  woman  dom- 
iciled and  residing  in  this  state  to  acquire, 
hold,  and  enjoy  property  is  regulated  durins 
such  residence  by  the  laws  of  this  state,  and 
not  by  tiie  laws  of  the  state  where  the  mar- 
riage contract  was  entered  into.  (Dow  v. 
Gk>uld  &  Curry  Silver  Min.  Co.,  31  Cal.  629.) 
Cited  55  Cal.  55. 

100.  The  right  of  the  wife  to  acquire  prop- 
erty by  pur(Siase  during  the  marriage  can 
only  exist  as  an  exception  to  the  general  rule 
as  laid  down  by  the  ^'  act  defining  the  rights 
of  husband  and  wife."  (Alverson  v.  Jones, 
10  Cal.  9.) 

Cited  22  Cal.  288. 

101.  This  exception  exists  in  the  case  of 
a  sole  trader,  under  the  "act  to  authorize 
married  women  to  transact  business  in  their 
own  name  as  sole  traders."  (Alverson  v. 
Jones,  10  Cal.  9.) 

Cited  29  Cal.  566. 

102.  Deed  to  married  woman  is  prima  fade 
valid.    (Morrison  v.  Wilson,  13  Cal.  494.) 

103.  The  capacity  of  wife  to  hold  separate 

groperty  is  created  by  the  constitution,  and 
er  title  thereto  depends  upon  the  mode  of 


1440 


HUSBANB  AND  WIFE,  !!« 1,  2. 


aoqQisition,  and  Tests  before  the  inventory 
can  be  filed*    (Belover  v.  American  B.  0.  Co., 
7  Cal.  266.) 
Cited  8  Cal.  72;  40  Cal.  690. 

104.  Intention  of  le^palatore  was  to  make 
filing  of  inventory  notice  of  the  title  of  the 
wife,  and  not  of  ner  intention  to  assert  her 
right.  (Selover  v.  American  R*  C.  Co.,  7 
Cal.  266.) 

105.  In  an  action  by  a  married  woman  to 
recover  personalty  a  schedule  ci  the  wife's 
separate  property  filed  and  recorded  nnder 
sections  165  ana  166  of  the  Civil  Code  is 
admissible  in  evidence  to  prove  her  title. 
(Shumway  v.  Leakey,  67  Cal.  458.) 

2.  Separate  and  Community  Preportf, 
a.  Definitions  of ;  What  Constitutes  Qenerally. 

106.  Under  our  statute  all  property  ac- 
quired after  marriage,  by  either  husband  or 
wife,  except  such  as  is  acquired  by  gift,  be- 
quest, devise,  or  desceut,  is  common  property. 
CMeyer  v.  Einzer,  12  Cal.  247.) 

107.  Separate  property  of  husband  or  wife 
is  that  which  is  neld,  both  in  its  use  and  in 
its  title,  for  the  exclusive  benefit  of  the  spouse 
holding  the  same.  (Kraemer  v.  Kraemer,  52 
Cal.  802.) 

Cited  83  CaL  520. 

108.  Where  wife  claims  proiierty  as  her  sep- 
arate estate  it  must  have  been  conveyed  to 
her  before  marriage,  or,  if  afterwards,  it  must 
have  been  by  gift,  devise,  or  descent.  (Bessie 
V.  Earle,  4  Cal.  200.) 

109.  Under  Practice  Act,  property  owned 
by  the  wife   before  marriage,  and  that  ao- 

auired  afterwards  by  gift,  bequest,  devise^  or 
escent,   shall    be   her   separate    prop^ty. 
(Snyder  v.  Webb,  3  CaL  83.) 

b.  Conflict  of  Laws  as  to. 

Conflict  of  laws  as  to  wife's  right  to  acquire 
property.    See  ante,  II,  1. 

110.  It  is  not  material  where  marriage  was 
solemnised  if  the  parties  afterwards,  and 
after  the  passage  of  the  act  of  April  17,  1860, 
defining  the  rights  of  husband  and  wife,  re- 
sided and  acquired  the  property  here.  (Dye 
V.  Dye,  11  Cal.  163.) 

111.  There  is  no  presumption  that  marriage 
took  place  at  any  particular  point,  nor  that 
property,  especially  mone^,  "  and  other  per- 
sonal property,"  was  acquired  in  any  partic- 
ular locahty.    (Dye  v.  I^e.  11  CaL  163.) 

112.  Where  there  is  no  express  contract  the 
law  of  the  matrimonial  domicile  will  govern 
as  to  personal  property  every  where.  (Krae- 
mer V.  Kraemer,  52  Cal.  302.) 

Cited  67  Cal.  460. 

113.  If  husband  and  wife,  by  their  joint 
labor,  acquire  personal  property  in  one  state, 
and  by  the  laws  of  such  state  tne  same  is  the 
separate  property  of  the  husband,  and  they 
then  remove  to  another  state,  carrying  sucn 
property  with  them,  it  remains  the  separate 
property  of  the  husband,  even  if  the  statutes 
of  the  state  to  which  they  have  removed 
make  it  common  property ;  and,  if  it  is  after- 
wards converted  into  land,  the  land  is  the 
separate  property  of  the  husband.  (KraemOT 
V.  Kraemer,  52  OaX.  302.) 


114.  If  husband  and  wife  acquire  personal 
property  in  one  state,  and  then  remove  to 
another  state  with  the  same,  the  law  of  the 
state  where  they  lived  when  the  property  was 
acquired  governs  as  to  whether  it  is  separate 
or  community.  (Kraemer  v.  Kraemer,  52 
Cal.  302.) 

116.  Tenure  by  which  personal  property 
acquired  in  another  state  and  brought  into 
this  is  held,  as  between  husband  and  wife, 
will  depend  upon  the  laws  of  the  state  where 
it  was  acquired;  but  these  laws  are  to  be 
proved  like  any  other  fact,  and,  in  the  absence 
of  aU  evidence,  will  be  presumed  to  be  the 
same  as  the  laws  of  this  state.  (Shumway  v. 
Leakey,  67  Cal.  458.) 
Cited  03  Cal.  178. 

116.  Beal  estate  purchased  by  husband  in 
this  state  after  marriage,  with  money  accu- 
mulated in  the  state  of  Illinois  during  the  mar- 
riage^  by  the  ordinary  use  and  management 
bj  him  of  property  which  he  owned  at  the 
time  of  the  marriage,  is  not  community  prop- 
erty, but  separate  property  of  the  husband. 
(Estote  of  Higgins,  65  Cal.  407.) 

c  Statutes  (Governing;  Construction  of,  and 

of  Constitution. 

117.  Practice  Act  governs  the  property 
rights  of  husband  and  wife  if  there  be  no 
marriaffe  contract  containing  stipulations  con- 
trary thereto.    (Snyder  v.  Webb,  3  Cal.  83.) 

118.  The  statute  which  prescribes  what 
shall  be  common  property  as  between  hus- 
band and  wife,  and  how  it  shall  be  divided  in 
case  of  a  divorce,  is  a  mere  regulation  of  a 
right  of  property,  and  does  not  provide  anew 
rig^ht  of  action.  A  complaint  for  relief  under 
this  statute  need  not  therefore  comply  with 
the  rules  governing  the  forms  of  pleiulings  in 
statutory  actions.  (Gimmy  v.  Doane,  ^2  CaL 
635.) 

Cited  4  Nev.  472. 

119.  Property  in  this  state  acquired  by  the 
husband  alter  marriage,  but*  before  the  i>as- 
sage  of  the  act  of  April  17, 1850,  is  common 
property  under  the  Mexican  law,  as  that  so 
acquired  subsequently  is  by  the  statute,  and 
cannot  be  disposed  of  by  will.  (Buchanan's 
Estate,  8  CaL  507.) 

Cited  12  CaL  225;  13  CaL  470. 

120.  The  phrase  in  section  14,  article  XI  of 
the  constitution,  ''and  laws  shall  be  passed 
more  clearly  defining  the  rights  of  the  wife  in 
relation  ....  toher  separate  property,"  can- 
not be  construed  as  referrine  to  the  mode  and 
form  in  which  the  wife  diall  convey  her  sepa- 
rate property.  Said  phrase  refers  to  the  dis- 
abilities under  whicn  the  wife  labored  at 
common  law  by  reason  of  coverture.  (Dow 
V.  Gk)uld  &  Curry  Silver  Min.  Co.,  31  CaL  629.) 

121.  The  word  **  separate,"  as  applied  to  a 
married  woman's  property,  in  section  14  of 
article  XI  of  the  constitution,  neither  en- 
larges nor  limits  her  risht  to  the  property 
mentioned,  but  merely  distinguishes  it  from 
her  common  property.  (Dow  v.  Qould  & 
Curry  SUver  Min.  Co.,  81  Cal.  629.) 

122.  The  term  ''  separate  property,"  in  the 
lourteenth  section  of  article  XI  of  the  consti- 
tution, Ib  used  in  its  common-law  sense,  and* 
by  that  law,  ''separate  property"  means  an 
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estate  held,  both  in  its  nse  and  in  its  title,  for 
the  exdusive  benefit  of  the  wife.  (George  ▼. 
Bansom,  15  Oal.  822.) 

Cited  20  OaL  674;  24  Gal.  101;  520aL805;  18 
Ner.SSS. 

d.  Bole  as  to  Under  Mexican  Law. 

See  ante,  119. 

128.  All  property  aoquired  daring  marriage 
was  common  property  by  the  Mexican  law. 
(Hames  v.  Castro,  5  Cal.  109.) 

124.  By  the  law  of  Mexico  in  force  in  Cali- 
fornia before  its  cession  to  the  United  States 
Che  partnership  relation  existed  between  the 
hnsband  and  wife  in  all  property  aoquired  by 
the  sponees  by  their  labor,  and  in  the  income 
of  the  individual  property  of  either,  and  in 
the  gains  of  the  husband  by  the  exercise  of  a 
profession  or  office,  and  also  in  the  gains  from 
the  money  of  the  spouses,  although  the  capi- 
tal was  the  separate  property  of  one  of  them. 
(Fuller  Y.  Ferguson,  26  Gal.  546.) 

125.  Land  granted  by  soyemment  to  hus- 
band as  donation  became  nis  separate  estate, 
and  passed,  upon  his  dying  intestate,  to  his 
heirs  at  law,  under  the  Spanish  and  Mexican 
law.  (WUson  y.  Castro,  81  Cal.  420.) 
Cited  33  Cal.  703. 

126.  By  the  Mexican  law  in  California  be- 
fore its  cession  to  the  United  States  the  grant 
of  a  lot  in  a  pueblo  made  by  an  alcalde  to  a 
married  man  yested  the  title  in  the  husband 
as  bis  separate  property.  (Fuller  y.  Fergu- 
son, 26  Gal.  546.) 

Cited  83  Cal.  703. 

127.  By  the  Mexican  law  in  force  in  Gsli- 
lomia  before  its  cession  to  the  United  States 
property  acquired  by  either  husband  or  wife 
while  living  together,  by  lucrative  title  solely, 
constituted  the  property  of  the  party  making 
the  acquisition*  (Fuller  v.  Ferguson,  26  Cal. 
5460 

128.  Under  the  Spanish  and  Mexican  law 
property  acquired  by  husband  and  wife  dur- 
ins  the  marriage,  and  whilst  living  together, 
whether  by  onerous 'or  lucrative  title,  and 
that  acouired  by  either  of  them  by  onerous 
title,  belonged  to  the  community:  whilst 
property  acquired  by  either  of  them,  by  lucra- 
tive title  solely,  constituted  the  separate  prop- 
erty of  the  party  making  the  acqmsition.  The 
imits,  and  profits,  and  increase  of  the  separate 
pgrop^rty  also  belonged  to  the  community. 
By  onerous  title  was  meant  that  which  was 
created  by  a  valuable  consideration,  as  the 
payment  of  money,  the  rendition  of  services, 
and  the  like,  or  by  the  performance  of  condi- 
tionSy  or  payment  of  charges,  to  which  the 
property  was  subject.  Lucrative  title  was 
ereated  by  donation,  devise,  or  descent.  (Scott 
y.  Ward,  18  CaL  458.) 

129.  By  the  Mexican  law  in  force  in  Cali- 
lomia  i>rior  to  its  acquisition  bv  the  United 
States  all  property  acquired  uy  husband 
and  wife  during  the  marriage  and  while  liv- 
ing together,  whether  acquired  by  lucrative  or 
onerous  title  and  that  acquired  by  either  of 
them  by  onerous  title,  belonged  to  the  com- 
munity. (Fuller  y«  Ferguson,  26  C!aL  546.) 
Cited  80  Cal.  819. 

180.  By  the  Mexican  law  money,  the  fruit 
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of  the  wife's  individual  labor,  became  the 
community  property  of  the  husband  and  wife. 
(Fuller  v.  Ferguson,  26  Cal.  546.) 

181.  By  the  same  law  property  aoquired  bv 
the  husband  alone  by  onerous  title,  thougn 
the  mone^r  paid  as  a  consideration  was  earned 
by  the  wife's  individual  labor,  became  the 
separate  property  of  the  husband.  (Fuller  v. 
Ferguson,  26  Gal.  546.) 

132.  Property  acquired  by  descent  by  mai^ 
ried  woman  in  Galnomia  before  its  cession  to 
the  United  States  became  her  separate  prop- 
erty under  the  Mexican  law.  (Racouiliat  v. 
Sansevain,  82  Cal.  377.) 

133.  Labor  or  expenditures  incurred  by  com- 
munity for  preservation  or  improvement  of 
separate  property  under  the  Spanish  law  did 
not  change  its  character,  but  simply  created 
a  charge  against  it  in  favor  of  the  community* 
(Noe  v.Card,  14  Gal.  576.) 

Cited  26  CaL  568;  80  Cal.  319;  18  Nev.  890. 

Interest  of  wife  in  community  property 
under.    See  post,  288,  239. 

Power  of  husband  over.    See  post,  II,  8,  b. 

Power  to  dispose  of  by  will,  nnaer.  See 
post,  n,  8,  c 

Property^  acquired  under  Mexican  grant. 
See  poet,  II,  2,  e. 

e.  Property  Aoquired  Under  Townsite  Acta, 
or  by  Mexican  Grant. 

184.  Where,  after  marriage,  the  husband 
enters  into  possession  of  public  land  under 
deeds  from  prior  occupants,  and  subsequently 
the  land  is  conveyed  by  the  government  to  the 
corporate  authorities  of  a  town  in  trust  for 
the  inhabitants,  and  the  husband  ma^es  ap- 
plication to  the  corporate  authorities  for  a  con- 
veyance of  the  lots  to  his  wife,  and  pays  the 
necessary  fees  therefor,  and  the  property  is 
conveyed  accordingly,  it  is  not  the  separate 

Property  of  the  wife.    (Morgan  y.  Lonee.  78 
lal.  58.) 
Cited  95  Cal.  828. 

135.  The  occupant  of  lands  for  whose  ben^ 
fit  the  townsite  acts  were  passed  has  an  equi- 
table interest  in  the  lands.  And  if  such 
occupant  is  an  unmarried  woman  and  marries, 
such  interest  is  her  separate  property.  And 
this  is  so  although  the  patent  from  the  gov- 
ernment to  the  municipal  authorities  has  not 
issued.  The  property  does  not  become  com- 
munity property  ><rom  the  fact  that  the  hus- 
band aavanoed  the  funds  necessary  to  get  a 
conveyance  from  the  municipal  authorities. 
(Morgan  v.  Lones,  80  Gal.  317.) 

Cited  86  Cal.  294. 

136.  Where  a  Mexican  grant  to  a  married 
man  contained  the  following  conditions:  *'  (1) 
Neither  the  grantee  nor  his  heirs  can  divide 
or  alienate  the  premises  granted  to  him,  nor 
place  upon  the  same  any  mortgage  or  other 
charge,  even  though  such  mortgage  or  charse 
be  for  pious  purposes,  nor  shall  he  convey  it 
in  mortmain;    (2)  he  can  fence  it  without 

Erejudidng  the  crossings,  roads,  servitudes ; 
e  can  enjoy  it  freely  and  exclusively,  destin- 
ing it  to  toe  uses  or  cultivation  that  best 
suits  him,  but  in  one  year  he  shall  build  a 
house  which  shall  be  inhabited ;  (3)  he  shall 
solicit,  as  soon  as  possible^  the  proper  judge  to 
give  him  juridical  possession  by  virtue  of  this 
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title,  by  which  the  bonndariefl  Bhull  be  set 
out,  in  which  boundaries  he  shall  pat  land- 
marks and  some  fruit  or  rustic  trees  of  some 
utility ;  (4)  the  tract  of  land  which  is  of  one 
square  league,  a  little  more  or  less,  according  to 
the  sketch  which  ^oes  with  the  ezpediente ;  the 
judge  who  may  giTe  the  possession  will  have 
it  measured  according  to  the  ordinances, 
mark  out  the  boundaries,  leaving  the  surplus 
which  shall  result  to  the  nation  for  suitable 
uses ;  and  (6)  if  he  fail  to  perform  these  con- 
ditions, he  shall  lose  his  rignt  to  the  land,  and 
it  shall  be  denounceable  by  others,''  held, 
that  the  land  granted  was  a  donation,  and 
vested  in  the  husband  as  his  separate  estate. 
(Hood  V.  Hamilton,  38  Oal.  698.) 

137.  If  a  sinffle  man  is  in  possession  of  a 
tract  of  land,  claiming  to  own  it  under  a  pur- 
chase made  from  grantees  of  Mexico,  and 
while  so  in  noesession  marries,  and  the  grant 
is  afterward  rejected,  and  he  is  then  per* 
mitted  by  act  of  congress  to  i>urcha8e  it,  and 
does  purchase  it  from  the  United  States,  the 
land  18  his  separate  estate,  and  not  community 
property.  (Lake  v.  Lake,  62  Oal.  428.) 
Cited  95  Oal.  406. 

138.  The  land  granted  with  the  conditions 
constituted  the  separate  property  of  the  {gran- 
tee, and  passed  to  his  devisees.  The  conditions 
did  not  change  the  transaction  from  that  of 
donation  to  one  of  contract  or  purchase.  (Scott 
V.Ward,  13  Oal.  458.) 

Oited  14  Oal.  611;  26  Oal. 666;  81  OaL433;  38 
Oal.  702. 

139.  Whatever  was  expended  by  the  com- 
munity in  performing  the  conditions  attached 
to  a  grant  constituted  a  claim  in  its  favor 
against  the  separate  estate  of  the  grantee,  but 
did  not  affect  the  title  to  the  property ;  that 
was  ilxed  by  the  terms  of  the  grant,  which 
was  to  the  husband  alone.  (Noe  v.  Card,  14 
Oal.  676.) 

140.  The  recital  in  the  grant  that  the  grantee 
solicited  the  land  for  his  personal  benefit  and 
that  of  his  family  does  not  control  the  opera- 
tive words  of  the  grant.  (Scott  v.  Wanl,  13 
Oal.  458.) 

141.  A  grant  of  a  lot  in  San  Francisco  by  a 
justice  of  the  peace,  under  the  Mexican  gov- 
ernment, to  the  husband,  subject  to  the  con- 
ditions that  within  one  year  the  lot  shall  be 
fenced  and  a  house  constructed  thereon,  and 
that  certain  municiixal  fees  established  by 
law  be  paid,  is  a  donation,  and  not  a  purchase, 
and  the  lot  constitutes  the  separate  property 
of  the  grantee.  (Noe  v.  Oard,  14  Oal.  676.) 
Oited  26  Oal.  565;  33  Oal.  703. 

Married  women,  pueblo  grant  to.  See 
Mexican  Lands,  U,  4,  i. 

f.  Property  Purchased  With  Separate  Funds; 
Proceeds  of  Sale  of  Separate  Property. 

142.  Property  purchased  during  coverture 
with  funds  which  constitute  part  of  separate 
estate  of  the  wife  will  also  be  her  separate 
estote.    (Ramsdell  v.  Fuller,  28  Oal.  37.) 
Oited  52  Oal.  305 ;  83  Oal.  529 ;  95  Oal.  327. 

143.  Real  property  purchased  in  this  state 
during  coverture  with  money  which  was  the 
separate  property  of  the  husband  or  wife  is 
also  his  or  her  separate  property.  (ICraemer  v. 
Kraemer,  62  Oaf.  302.) 


144.  If  the  husband  purchases  real  sstate 
with  the  separate  property  of  the  wife,  bat 
takes  the  conveyance  to  himself,  the  land 
thus  purchased  is  also  the  separate  property 
of  the  wife,  as  between  the  husband  ana  the 
wife.    (Rich  v.  Tubbs,  41  Oal.  34.) 

146.  The  court  below  found  in  substance 
that  the  purchase  was  made  and  the  property 
improved  with  money  belonging  to  the  wife  as 
her  separate  estate.  Held,  that  under  this 
finding  the  property  must  be  regarded  as  the 
separate  estate  of  tne  wife.  (Moore  v.  Jones, 
63  Oal.  12.) 

Purchase  with  wife's  separate  funds  in  hus- 
band's name.    See  post,  Uj  4,  c. 

Separate  property  of  wife,  lot  purchased 
with  separate  funds.    See  Homesteads,  67. 

.  146.  Where  Uie  wife  of  an  execution  debtor 
is  sued  in  ejectment  as  a  feme  sole,  by  one 
daimiuff  the  land  under  an  execution  sale 
against  ner  husband,  and  avers,  in  a  c^ross- 
complaint  to  quiet  title,  that  the  property  is 
her  separate  estate,  and  that  she  paid  for  the 
land  with  money  owned  by  her  in  her  own 
exclusive  right,  the  spedal  verdict  of  a  jury 
returned  and  adopted  by  the  court,  finding 
that  she  bought  tne  lana  with  money  which 
was  her  separate  property,  is  sufficient  to  sup- 
port a  judgment  in  her  favor,  and  renders  an 
issue  as  to  her  marriage  with  the  execution 
creditor  at  the  date  of  the  purchase  imma- 
terial, and  a  finding  upon  it  not  essential; 
and  an  alleged  conflict  between  a  special  find- 
ing of  the  court  as  to  the  date  of  the  marriage 
and  a  general  finding  that  the  al  Ignitions  of 
plaintiff's  answer  to  the  cross-complaint  are 
untrue  will  be  disregarded.  (Croldman  v. 
Rogers,  86  Oal.  574.) 

147.  If  wife's  separate  property  is  sold,  the 
proceeds  of  the  sale  are  also  her  separate  prop- 
erty, and  the  husband  can  claim  no  pcurt  of 
these  proceeds  as  a  consideration  for  joining 
with  ms  wife  in  the  conveyance.  (Beaudry 
V.  Felch,  47  Oal.  183.) 

Oited  86  OaL  298. 

g.  Property  Puzehased  in  Part  With  Separate 

Funds. 

148.  When  property  is  acquired  partly  with 
separate  funds  and  partly  with  community 
funds  it  becomes  in  part  the  separate  prop- 
erty of  the  spouse  mrnishing  the  separate 
funds  and  in  part  community  property,  in 
proportion  to  the  separate  and  community 
funds  invested  in  it.  (Estate  of  Bauer,  79 
Oal.  304.) 

149.  If  a  decree  of  divorce  directs  an  equal 
division  of  land,  the  common  property,  and  a 
sale  of  the  same,  and  that  if  either  party  pur- 
chase at  the  sale,  his  or  her  receipt  be  taken 
for  the  amount  his  or  her  due,  ana  the  former 
vrife  marries  again  before  the  sale,  and  be- 
comes the  purcliaser,  and  pays  a  portion  of 
the  money  required  out  of  communitv  money, 
that  undivided  proportion  of  the  land  will 
be  common  property  which  the  community 
money  bore  to  tne  whole  price  bid,  and  the 
other  undivided  part  will  be  the  wife's  sepa- 
rate property.    (Ewald  v.  Oorbett.  32  Oal.  49a.) 

150.  Where  the  deed  to  a  wife  of  property 

Surchased  by  her  as  her  separate  estate  la 
elivered  in  escrow  till  the  whole  purchaae 
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Srloe  is  paid,  the  volantary  payment  by  the 
ofllMuid  of  the  balance  due  on  the  property 
oat  of  his  own  separate  fnnds,  witbout  her 
knowledge  or  consent,  accraes  to  the  wife, 
and  gives  the  hnsband  no  right  or  interest  in 
the  property.  The  husband  cannot,  by  such 
payment,  convert  the  separate  property  of  the 
wife  into  community  property,  and  tne  pay- 
ment will  be  deemed  an  advancement  for  her 
benefit.    (Floumoy  v.  Floumoy,  86  Gal.  286.) 

151.  If  the  husband  purchases  land  on 
crei.it,  and  afterwards  pays  a  portion  of  the 

Erice  with  his  separate  property,  and  he  and 
is  wile  secure  the  remamder  of  the  purchase 
price  with  their  joint  note,  and  a  morU^ase  on 
the  same,  and  he  then  sells  a  part  of  the  land 
at  a  pront,  and  with  a  part  of  the  proceeds 
pays  the  note,  and  with  the  remainder,  in- 
creased by  some  of  his  separate  property, 
builds  a  house  on  the  land  not  sold,  the  land 
not  sold  and  the  house  thereon  are  the  sepa- 
rate property  of  the  husband.  (Martin  v. 
Martin,  52  Cal.  2S5.) 
Cited  86  OaL  208. 

152.  Real  property  purchased  by  a  married 
woman  in  her  own  name,  partly  with  money 
belonging  to  her  separate  funds  and  partly 
with  money  borrowea  by  her  for  that  purpose, 
becomes  in  part  the  separate  property  of  the 
wife  and  in  part  community  property.  In 
auch  a  case  the  wife  becomes  a  tenant  in 
common  of  the  land  with  her  husband  in  the 
proportion  that  the  separate  funds  paid  by  her 
bear  to  tiie  whole  purchase  price.  (Schuyler 
T.  Broughton,  70  Oal.  282.) 

Cited  79  CaL  202,  310;  83  Oal.  6S0;  86  Oal. 
282,293. 

158.  Where  a  wife,  to  whom  real  estate  had 
been  conveyed  as  her  separate  property,  joins 
with  her  husband  in  a  note  and  mortgage 
upon  the  land,  to  raise  money  to  pay  off  a 
prior  mortgage  thereon,  the  money  thus  real- 
ued  is  her  separate  property.  (Flournoy  v. 
Floumoy,  86  C3al.  286.) 

h.  Damages  for  Personal  Injuries. 

154.  The  right  to  recover  damages  for  a 
personal  injury,  as  well  as  the  money  re- 
covered as  damages^  is  property,  and  may  be 
regarded  as  a  chose  m  action ;  and  if  acquired 
by  the  wife  during  marria^d.  is  community 
property,  which  the  husband  has  the  right  to 
control.  (McFadden  v.  Santa  Ana  etc  By. 
Co.,  87  OaL  464.) 

Cited  94  Oal.  429. 

155.  The  right  to  recover  damages  for  a  per- 
sonal Injury,  as  well  as  the  monev  recovered 
as  damages,  is  property,  and  may  be  regarded 
Ma  a  ehoee  in  action;  and,  if  acquired  by  the 
wife  during  coverture,  is  community  prop- 
erty, which  the  husband  has  the  right  to  con- 
troL    (Neale  v.  Depot  Ry.  Oo.,  94  Oal.  425.) 

I.  Properly  Acquired  by  Gift;  Herein  of  Gift 
from  Husband  to  Wife. 

156.  Beal  estate  conveyed  to  wife  during 
coverture  by  way  of  gift  is  her  separate  prop- 
erty, and  she  can  maintain  ejectment  for  its 
recovery  after  her  husband's  death  without 
reference  to  any  administration  upon  his 
eeUte.  (Hart  v.  Boberteon,  21  Oal.  346.) 
Cited  30  C^L  65. 


157.  A  deed  of  conveyance  from  a  mother  to 
her  children,  some  o!  whom  were  married 
women,^  contained  the  following  recitals: 
''These  are,  therefore,  to  acknowledge  that 
my  before-mentioned  children  have  each  an 
interest  of  one  undivided  ninth  i>art  of  each  of 
said  ranches,  both  of  which  are  embraced  in 
the  last-mentioned  grant,  and  are  entitled, 
under  each  of  said  grants,  to  the  ^enjoyment  of 
the  same  in  common  with  me.  And  this  in- 
denture further  witnesseth,  that,  in  order  to 
secure  fully  to  my  said  children  the  aforesaid 
interest  in  the  above-mentioned  grants,  I,  the 
said  Martina  Oastro,  for  and  in  consideration 
of  the  natural  love  and  affection  which  I  have 
and  bear  to  my  said  children,  and  for  the 
further  sum  of  five  dollars,  to  me  in  hand 
paid  at  and  before  the  sealing  and  delivery  of 
these  presents,  the  receipt  whereof  is  hereby 
acknowledged,  have  granted,  bargained,  sold, 
and  conveyed,''  etc.  Held,  that  the  deed 
upon  its  face  imports  a  sift,  within  the  mean- 
ing of  the  provisions  of  the  constitution  and 
statutes  of  Oalifomia  relating  to  the  separate 
property  of  married  women,  and  not  a  con- 
veyance upon  a  money  consideration;  and 
that  the  legal  operation  of  the  instrument  is 
to  convey  a  separate  estate  to  the  grantees. 
(Peck  V.  Vandenberg,  30  Cal.  11.) 

158.  Where  land  is  conveyed  to  a  wife,  with 
the  consent  of  the  husband,  in  consideration 
of  a  debt  due  from  the  vendor  to  the  husband, 
the  transaction  operates  as  a  gift  of  the  land 
to  her,  and  it  becomes  her  separate  property. 
(Read  v.  Bahm,  65  Cal.  343.) 

Cited  74  Oal.  543. 

159.  When  a  husband  makes  a  deed  of 
community  property  to  his  wife,  to  have  and 
to  hold  to  ner  separate  use,  the  orima  facie 
presumption  arising  from  the  deea  is  that  it 
was  intended  to  change  the  character  of  the 
property  from  community  property  to  the 
separate  property  of  the  wife,  and  a  sub- 
sequent sale  by  the  husband  to  a  third  person 
cannot  rebut  this  presumption.  The  deed  to 
the  wife  is  effectual  as  against  a  subsequent 
purchaser  from  the  husbsjid.  (Taylor  v.  Op- 
perman,  79  Oal.  468.) 

Cited  83  Cal.  278;  86  Cal.  293. 

160.  In  dealings  between  husband  and  wife 
the  intention  of  the  parties  is  of  paramount 
importance  where  the  question  as  to  the 
effect  of  a  conveyance  of  real  estate  arises  be- 
tween themselves ;  and  where  it  appears  that 
a  conveyance  to  the  wife  was  intended,  as  be- 
tween the  husband  and  wife,  to  vest  the  title 
to  the  property  in  her  as  her  separate  estate, 
the  courts  will  respect  their  intention,  and, 
as  between  themselves,  will  uphold  her  title 
to  the  property,  although  the  legal  effect  of 
the  purchase  and  conveyance  would,  inde- 
pendent of  such  intention,  make  the  property 
community.  (Flournoy  v.  Flournoy,  86  Cal. 
286.) 

Property  given  by  husband  to  wife.  See 
ante,  I,  6,  c. 

Property  given  wife  on  agreement  for  divi- 
sion.   See  ante,  88. 

Property  conveyed  by.  husband  to  wife, 
presumptions  as  to.    See  post,  207. 

Loan  by  husband  to  wife  to  buy  land.  See 
post,  18S. 
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161.  Property  acquired  after  marriage  may, 
as  between  husband  and  wife,  become  the 
separate  property  of  the  latter  by  gift;  and 
community  property  may  be  allow^  by  the 
husband  to  be  so  mingled  with  the  profits  of  the 
wife's  separate  estate  as  to  indicate  an  inten- 
tion that  it  should  be  her  separate  property. 
(Diefendorff  ▼.  Hopkins,  95  Oal.  343.) 

j.  Improvements  on  Separate  Property  with 
Community  Funds. 

102.  If  the  husband  uses  money  which  is 
the  oonmion  property  of  the  husband  and  wife 
in  erecting  a  house  on  land  which  is  the  sepa- 
rate property  of  the  wife,  the  house,  if  it  is  a 
part  of  tne  realty,  becomes  the  separate  prop- 
erty of  the  wife.  (Peck  ▼•  Brummagim,  81 
Oaf.  440.) 

163.  Where  brick  brulding  was  erected  on 
separate  lots  during  existence  of  community, 
the  presumption  that  it  was  but  the  form  m 
which  the  common 'property  was  inyested  is 
too  cogent  to  be  oyeroome  bjr  loose  and  un- 
satisfactory testimony.  (Smith  y.  Smith,  12 
Oal.  216.) 

Oited  31  Oal.  449. 

k.  Bents  and  Increase  of  Separate  Property. 

164.  The  rents  and  profits  of  the  separate 
property  are  declared  to  be  common  property. 
(Snyder  y.  Webb,  3  Oal.  83.) 

166.  All  property  which  can  be  shown  by 
satisfactory  testimony  to  belong  to  the  sepa- 
rate estate  of  the  wife,  whether  real,  personal, 
or  mixed,  and  all  the  rents,  issues,  profits, 
and  increase  thereof,  are,  under  section  14  of 
artide  XI  of  the  constitution,  sacred  to  the 
use  and  enjojrment  of  the  wife,  and  cannot  be 
held  to  answer  for  the  debts  of  the  husband. 
(Lewis  V.  Johns,  24  Oal.  98.) 
Oited  84  Oal.  103;  18  Ney.  387. 

166.  Where  a  man  married  in  1854,  then 
possessed  of  separate  property,  cattle,  horses, 
and  moneyj  valued  at  twenty  thousand  dol- 
lars, and  died  in  1859,  possessed  of  cattle, 
horses,  and  money,  valued  at  forty  thousand 
dollars,  and  his  sole  business  at  his  majrriage, 
and  from  thence  until  his  death,  was  dealing 
in  stock  of  that  kind,  and  the  stock  at  his 
death  consisted  of  about  four  thousand  dollars' 
worth  of  the  original  stock  possessed  at  the 
time  of  his  marriage,  and  the  balance  con- 
sisted of  the  increase  of  such  stock,  together 
with  other  stock  bousht  with  the  proceeds  of 
sales  of  original  stock,  held,  that  as  the  de- 
ceased was  engaged  in  no  other  business  ex- 
cept dealing  in  stock  from  his  marriage  to  his 
death,  the  uiir  inference  is  that  the  common 
property  is  the  difference  between  the  original 
value  of  his  property  at  his  marriase  and  the 
value  of  the  property  possessed  at  uie  time  of 
his  death  less  the  community  debts.  (Lewis 
v.  Lewis,  18  Oal.  654.) 

Oited  18  Nev.  383. 

1.  Investments;  Separate  Property  in  Busi- 
ness ;  Mingling  and  Separation  of  Funds. 

167.  When  property  invested  in  partnership 
business  is  separata  property  of  the  husband, 
and  the  husband  subsequently  purchases  the 
interest  of  his  partner  in  such  business  out  of 
his  separate  funds,  and  resells  the  same  at  a 


profit  to  another  partner,  the  proceeds  of  such 
sale,  including  tne  profit  realised,  must  be 
deemed  the  separate  property  of  the  husband. 
(Estate  of  Bauer,  79  Oal.  304.) 

168.  Where  a  married  woman  has  carried 
on  boarding-houses  with  her  separate  funds 
mingled  with  a  monthly  allowance  from  her 
husband  for  the  support  of  herself  and  chil- 
dren, and  the  whole  course  of  conduct  of  both 
husband  and  wife  for  years,  and  all  their  dec- 
larations, show  that  she  managed  the 
boarding-houses^  and  bought  and  sold  and 
exchan^d  furniture  as  she  pleased,  and  in 
her  own  name,  with  her  husband's  knowledge 
and  tacit  consent,  the  husband  repudiating 
au]^  concern  in  the  business,  or  any  respon- 
sibility for  its  debts,  and  advising  the  wife  to 
give  it  up,  the  circumstances  are  sufficient  to 
overcome  the  presumption  that  the  furniture 
so  purchased  is  community  property,  and  to 
establish  the  title  of  the  wife  to  it  as  her 
separate  property,  which  mav  be  seized  for 
her  debts.  (Diefendorfif  v.  Hopkins,  95  OaL 
343.) 

169.  Where  a  husband  and  wife  jointly 
conducted  a  grocery  business  upon  a  capital  of 
which  nine  hundred  dollars  was  the  separate 
property  of  the  wife  and  only  twenty  aoliara 
the  separate  property  of  the  husband,  and 
upon  the  husband^s  death  the  proceeds  of  the 
business  amounted  to  less  than  the  amount 
ori^nally  invested  by  the  wife,  her  original 
capital  IS  sufficiently  traced  to  keep  it  im- 
pressed with  the  character  of  separate  prop- 
erty.   (Walsh  V.  Walsh,  84  Oal.  101.) 

170.  Money  of  wife  deposited  with  husband 
and  mingled  by  him  with  the  moneys  of  other 
persons  m  his  possession  does  not  lose  its 
character  as  her  separate  money.  In  such  a 
case  the  husband  becomes  the  agent  and 
trustee  of  the  wife,  and  not  merely  her  debtor. 
Property  purchased  in  her  name  and  at  her 
request  by  Uie  husband  acting  as  her  agent, 
and  paid  for  out  of  her  portion  of  the  oomm(m 
fund  thus  created,  is  her  separate  property* 
(Moore  v.  Jones,  63  Oal.  12.) 

Oited  74  Oal.  525;  83  Oal.  529. 

171.  In  following  separate  property  throueh 
its  various  mutations  the  principles  should  be 
applied  that  what  is  shown  to  be  separate 
property  remains  such,  and  that  the  profits 
thereof  acquire  the  same  character.  But 
where  profits  are  earned  by  the  commingling 
of  common  and  separate  funds  so  as  to  destroy 
their  identity,  it  not  appearing  what  propor- 
tion of  profits  belonged  to  each,  such  profits 
must  be  considered  as  belonging  to  the  com- 
munity.   (Estate  of  Bauer,  79  Oal.  304.) 

172.  In  order  that  property  may  maintain 
its  status  as  separate  property  it  is  not  neces- 
sary Uiat  it  should  be  preserved  in  specie  or 
in  ^nd ;  yet  when  it  has  undergone  mutations 
and  assumed  other  conditions,  it  is  absolutely 
necessary,  in  order  to  maintain  its  character 
as  separate  property,  that  it  be  clearly  traced 
and  located;  and  where  money  belon^ng  to 
the  wife  has  been  so  commingled  with  the 
funds  of  her  husband,  who  is  an  active  busi- 
ness man  en{;aged  in  numerous  speculations, 
so  that  it  is  impossible  to  say  that  any  part  of 
it  passed  into  a  particular  tract  of  land  pur- 
chased by  the  husband,  such  tract  is  com- 
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munfty  property.    (Dimmick  v.  Dimmick,  95 

m.  Earnings  of  Wife. 

173.  Under  flection  168  of  the  Oiyil  Code 
the  earnings  of  the  wife  are  not  liable  for  the 
debts  of  the  husband.  (Finnigan  v.  Hibernia 
Sayings  &  Loan  Society,  53  Gal.  390.) 

174.  Where  a  husband  tells  his  wife  that 
she  can  have  every  thin^  that  she  can  earn, 
and  she  thereupon  goes  into  business  for  her- 
self and  earns  money,  and  invests  it  in  real 
property,  and  it  does  not  appear  that  the  hus- 
band makes  any  claim  to  it,  it  must  be  held 
in  an  action  of  ejectment  by  the  wife  against 
an  intruder  that  the  property  is  her  separate 
property*    (YonGlahn  v.  Brennan,  81  Oal. 

175.  When  husband  leaves  wife,  and  lives 
in  another  county,  on  account. of  domestic 
infelicity,  without  ezpressine  any  intention 
to  return,  property  acquired  By  her  earnings 
while  contmmng  to  reside  at  their  former 
place  of  residence  is  acquired  while  she 
IS  living  separate  from  her  husband,  within 
the  meaning  of  section  169  of  the  Civil  Code, 
and  is  the  separate  property  of  the  wife. 
(Loring  V.  Stuart,  79  OaL  200.) 

Cited  S3  Cal.  530. 

176.  A  verbal  aereement  between  husband 
and  wife,  by  whi<m  the  husband  relinquishes 
all  claim  to  the  earnings  of  the  wife  by  reason 
of  her  future  services  to  others  as  a  nurse,  is 
one  which  relates  to  the  acquisition  of  property 
1^  the  wife,  and  is  not  an  invalid  verbal  gift 
of  the  wife's  future  earnings,  but  is  an  enga^- 
ment  respecting  property  within  the  meaning 
of  section  168  of  the  CSvil  Code.  (Wren  v. 
Wren,  100  Cal.  276.) 

177.  A  husband  and  wife  may  agree  between 
themselves,  without  any  other  consideration 
than  their  mutual  consent,  that  money  earned 
hy  the  wife  in  performing  any  work  or  service 
which  does  not  devolve  upon  her  by  reason  of 
the  marriage  relation  shall  belong  to  her  as 
her  own,  and,  when  money  has  been  earned 
by  her  under  such  an  understanding  or  agree- 
ment, it  is  her  separate  property,  and  she 
may  maintain  an  action  to  recover  the  same. 
.(Wren  v.  Wren,  100  Cal.  276.) 

Rale  under  the  Mexican  law.  See  ante  II, 
2,  d. 

'  Wife's  earnings,  husband  may  sue  alone  for. 
See  post,  469. 

Claim  for  services  of  married  woman  livinff 
with  husband  is  community.  See  Estates  <3 
Deceased  Persons,  96. 

Claim  for  services  by  wife,  in  whose  name 
presented.    See  Estates  of  Deceased  Persons, 

n.  AiOqniring  Title  After  Marriage  to  Land 

Held  Before. 

178.  In  an  action  for  a  division  of  the  com- 
mon property  after  a  divorce,  where  it  ap- 
peared tnat  the  property  in  question  had 
been  in  the  possession  of  the  husband  before 
marriage,  without  title,  and  that  he  purchased 
the  property  and  obtained  deeds  therefor 
after  marriage,  the  purchase  money  beine 
paid  with  the  common  funds,  held,  that  it 
was  common  property.  Held,  further,  that 
the  defendant  having  purchased,  with  the 


common  funds,  from  another,  under  deed  of 
warranty,  he  is  estopped  to  deny^  as  far  as 
plaintiff  is  concerned,  that  he  acquired  a  good 
title  by  the  purchase.  (Johnson  v.  Johnson, 
11  Cal.  200.) 

179.  Land  conveyed  to  a  woman  before  her 
marriage  becomes  her  separate  property,  and 
a  subsequent  ouitclaim  aeed  thereof,  reciting 
a  money  consiaeration,  executed  to  her  after 
her  marriage  by  the  same  grantor,  does  not 
affect  the  title  previously  conveyed,  or  change 
the  character  of  the  property  trom  separate 
to  community.  (Maguire  v.  De  Fremery,  76 
Cal.  401.) 

180.  Defendant  before  his  marriage  was 
in  possession,  without  right,  of  tract  of 
lana,  and  after  his  marriage  he  made  a  deed 
and  ^ve  up  possession  of  a  portion  thereof  to 
the  rightful  owners,  and,  induced  thereby,  the 
owners  conveyed  the  fee  of  a  portion  of  said 
land  to  the  defendant.  Held,  that  the  land 
thus  acquired  by  the  defendant  was  commu- 
nity property.  (Pancoast  v.  Pancoast,  57  Cal. 
820.) 

181.  Where  an  unmarried  woman,  after  ac- 
quiring an  initiatory  right  to  pre-empt  cer- 
tain public  land  of  the  United  States,  marries, 
and  durins  her  marriage  pays  the  government 
price  for  tne  land  and  receives  a  patent  there- 
for, the  property  so  acquired  becomes  her 
separate  estate.  And  this  result  follows 
whether  the  money  paid  to  the  government 
belonged  to  the  community  or  was  acquired 
hj  her  in  consideration  of  the  sale  of  a  por- 
tion of  the  land.  (Harris  v.  Harris,  71  Cal. 
814.) 

Cited  96  Cal.  404 ;  distinguished  78  Cal.  61. 

Entry  of  homestead  claim  before  marriage 
is  separate  property.    See  Homesteads,  66. 

o.  Property  Acquired  by  Purchase  After  Mar- 
riage. 

182.  The  fact  of  purchase  excludes  the  sup- 
position of  acquisition  by  gift,  bequest,  devise, 
or  descent.    (Meyer  v.  £inzer,  12  Cal.  247.) 

183.  Where  property  is  conveyed  to  wife, 
and  deed  shows  upon  its  face  consideration 
paid,  it  becomes  the  common  property  of  both 
husband  and  wife,  and  not  the  separate  prop- 
erty of  the  wife.  (Riley  v.  Pehl,  28  Cal.  70, 
cited  70  Cal.  283, 1  Axis.  273 ;  Hart  v.  Robert- 
son, 21  Cal.  846.) 

184.  Where  real  estate  is  conveyed  to  a 
married  woman  by  a  deed  which  recites  a 
consideration  of  money  paid,  as  well  as  love 
and  affection,  the  land  conveyed  becomes  the 
common  property  of  the  husband  and  wife, 
and  the  deed  of  the  husband  alone  is  sufficient 
to  convey  it.  (Tustin  v.  Faught,  28  Cal.  237.) 
Cited  26  Cal.  420 :  70  Cal.  288 ;  distinguished 

SO  Cal.  56,  68;  disapproved  41  Cal.  606. 

185.  Land,  the  title  to  which  is  taken  in  a 
wife's  name,  but  which  is  paid  for  with  com- 
munity funds,  is  community  property.  (Dean 
V.  Parker,  88  Cal.  283.) 

Taking  title  in  name  of  wife.  See  ante,  11, 
2,  e. 

186.  Where  a  woman,  living  upon  public  land 
of  the  United  States,  married,  and  the  hue- 
band  thereafter  filed  a  declaratory  statement 
upon  it  in  his  own  name,  and  made  the  re- 
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quired  proof,  and  was  allowed  to  enter  and 
parchase  the  land  in  bia  own  name,  and  snp- 
sequently  the  husband  and  wife  by  their  joint 
deed  sola  the  land,  and,  with  the  proceeds, 
the  husband  purchased  other  land,  held,  that 
the  land  so  purchased  was  community  proj)- 
erty.    (Eslinger  y.  Eslinger,  47  Gal.  62.) 

187.  Money  borrowed  by  a  married  woman 
to  invest  in  real  property  during  her  marriage 
is  community  property,  unless  it  be  borrowed 
by  her  upon  the  mith  of  her  existing  separate 
property,  which  she  mortgages  or  pledges  as 
security  for  its  payment,  or  against  which 
her  contract  mav  be  enforced.  (Schuyler  v. 
Broughton,  70  Gal.  282.) 

188.  Where  a  husband  loans  money  to  his 
wife  to  make  a  part  payment  upon  the  pur^ 
dhase  price  of  certain  real  estate  bought  bv 
her,  there  being  no  intention  that  he  should, 
by  virtue  of  such  loan,  become  a  part  owner 
in  the  land,  but  the  intention  of  both  parties 
being  that  the  property  should  be  her  separate 
property,  to  be  paid  for  out  of  separate  prop- 
erty which  she  then  owned,  sucn  loan  gives 
the  husband  no  interest  in  the  land,  as  between 
the  husband  and  wife,  but  the  whole  thereof 
becomes  her  separate  property.  (Floumoy  v. 
Floumoy,  86  Gal.  286.) 

189.  It  may  be  that  if  a  husband  borrows 
money  with  the  distinct  understanding  be- 
tween him  and  the  creditor  that  his  separate 
property  shall  be  liable  for  the  debt,  and  the 
funds  so  borrowed  have  gone  to  pay  for  land 
purchased,  the  land  is  the  separate  property 
of  the  husband,  query?  (Estate  of  Holbert, 
67  Gal.  267.) 

Gited  70  Gal.  285. 

Property  purchased  partly  with  separate  and 
partly  with  borrowed  money.    See  ante,  152. 

Presumption  as  to  property  acquired  after 
marriage  and  evidence  as  to.  See  post,  II, 
2,  p. 

p.  Presumption  as  to  Property  Acquired  After 
Marriage,  and  Evidence  in  Relation  to. 

190.  Presumption  is  that  all  property  ac- 
quired during  coverture  is  common  property, 
unless  the  contrary  appears.  (Althof  v.  Gon- 
heim,  38  Gal.  230.) 

Gited  64  Gal.  398. 

191.  The  presumption  attending  the  acqui- 
sition of  proi>ert;^  during  marriage  by  eiwer 
husband  or  wife  is  that  the  property  belongs 
to  the  community.  (Burton  v.  Lies,  21  Gal. 
87  ) 

Gited  26  Gal.  420;  1  Ariz.  273. 

192.  The  presumption  is  that  property  ac- 
quired by  purchase  during  marriage  is  com- 
munity property,  and  the  party  who  claims 
that  it  is  separate  property  must  prove  it  to 
be  such  by  clear  and  satisfactory  evidence. 
(Morgan  v.  Loses,  78  Gal.  58.) 

Gited  85  Gal.  284;  95  Gal.  328. 

193.  Real  estate  acquired  by  purchase  dur- 
ing coverture  is  presumed  to  be  community 
property,  no  matter  whether  the  deed  be 
taken  in  the  name  of  the  husband  or  wife  or 
both.    (Dimmick  v.  Dimmick,  95  Gal.  323.) 

194.  The  law  of  this  state  in  relation  to  the 
rights  of  husband  and  wife,  as  to  the  common 
property,  is  similar  to  the  law  of  Louisiana 


and  Texas;  and  in  those  states  it  is  held,  by 
their  highest  tribunals,  that  all  property 
acquired  by  either  spouse  during  the  exist- 
ence of  the  community  is  presumed  to  belong 
to  it,  and  that  this  presumption  can  only  be 
overcome  hj  clear  and  satisfactonr  proof  that 
it  was  acquired  by  the  separate  mnds  of  one 
or  the  other ;  and  that  the  burden  of  proof  lies 
upon  the  party  claiming  the  property  as  sepa- 
rate. (Smith  V.  Smith,  12  Oal.  216.) 
Gited  13  Gal.  470;  16  Gal.  181 :  23  Gal.  388;  78 

Gal.  62;  85  Gal.  284;  1  Ani.  272;  13  Nev. 

808. 

195.  Prior  to  the  act  of  1889  the  presump- 
tion was  that  propert^r  acquired  by  either 
spouse  by  purchase  dunng  marriage  was  com- 
munity property,  and  this  presumption  could 
only  be  overcome  by  clear  and  satisfactory 
evidence.    (Tolman  v.  Smith,  85  Gal.  280.) 

196.  The  presumption  is  that  property  con- 
veyed to  the  wife  for  a  mone^  consideration 
is  common  property:  but  this  presumption 
may  be  rebutted  by  snowing  that  it  was  pur- 
chased with  money  belonging  to  her  separate 
estate.  (Ramsdell  v.  Fuller,  28  Gal.  37.) 
Gited  80  Gal.  36,  42,  55,  60;  31  Gal.  448;  46 

GaL  263:  70  Gal.  283;  78  GaL  62;  85  Gal. 
284;  95  (3al.  327 ;  18  Nev.  385. 

197.  Where  a  deed  to  the  wife  recites  a  val- 
uable consideration,  not  stated  to  be  the  sep- 
arate property  of  the  wife,  the  presumption 
of  law  is  that  it  is  paid  out  of  the  common 

Eropertv;  but  this  presumption  may  be  re- 
utted  by  parol  proof  that  it  was  paid  out  of 
the  separate  estate  of  the  wife.    (Ingersoll  v. 
Truebody,  40  Gal.  603.) 
Gited  42  (3al.  361 ;  63  Gal.  16. 

198.  Real  property  conveyed  to  a  mairied 
woman  by  a  deed  which  shows  on  its  face  a 
consideration  paid  by  her  is  presumed  to  have 
been  purchased  witn  community  funds,  and 
to  be  community  property,  and  as  such  ii 
liable  for  the  debts  of  the  husband.  The  pre- 
sumption may  be  overcome  by  extrinsic  piod 
that  the  consideration  paid  was  the  separate 
funds  of  the  wife;  but,  m  the  absence  of  such 
evidence,  the  presumption  is  absolute  and 
conclusive.  (Schuyler  v.  Broughton,  70  Gal. 
282.) 

199.  A  deed  to  the  wife  of  real  estate,  which 
is  upon  its  face  a  deed  of  purchase,  and  recites 
a  consideration  paid,  is  presumptive  evidence 
that  the  property  thereby  conveyed  belongs 
to  the  community,  and  is  liable  as  such  for 
the  debts  of  the  husband ;  but  this  presump- 
tion may  be  overcome  by  clear  and  conclusive 
proof  that  the  property  was  purchased  with 
separate  funds  of  the  wife.  (McDonald  v» 
Badjier,  23  Gal.  393.) 

Gited  70  Gal.  283 ;  1  Ariz.  278. 

200.  A  deed  of  land  to  a  married  woman 
which  shows  upon  its  face  the  payment  of  a 
money  consideration  is  prima  facie  evidence 
that  the  land  conveyed  thereby  is  the  com- 
mon property  of  the  husband  and  wife,  and 
subject  to  the  absolute  control  and  disposition 
of  the  husband.  (Landers  v.  Bolton,  26  GaL 
393.) 

Gited  70  Gal.  283;  85  Gal.  283. 

201.  Real  estate    conveyed    to  a  married 
I  woman  for  a  money  consideration  expressed 
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in  the  deed  is  presumed  to  be  commonity 
property,  bat  tbis  presumption  is  not  conclu- 
sive. It  may  be  overcome  by  evidence  that 
the  purchase  was  made  with  her  separate 
money,  and  such  evidence  is  admissible 
against  a  purchaser  from  the  husband  after 
the  death  of  the  wife.  (Moore  T.  Jones,  63 
Oal.  12.) 
Cited  93  Oal.  177. 

202.  Real  estate  conveyed  to  the  wife  dur- 
ing coverture  by  a  conveyance  in  the  usual 
form  of  a  deed  of  bargain  and  sale  is  prima 
facie  the  common  property  of  herself  and 
husband.  If  the  wife  claims  property  thus 
conveyed  to  be  her  separate  property  the 
burden  of  proof  is  on  her  to  show  the  fact. 
(Adams  v.  Knowlton,  22  Oal.  283.) 

Cited  70  Oal.  245;  1  Aria.  273. 

203.  This  presumption  can  be  overcome 
only  by  clear  and  satisfactory  proof  that  the 
property  was  acquired  with  tl^e  separate  funds 
ol  the  wife.    (Mott  v.  Smith,  16  Oal.  533.) 

204.  The  fact  that  a  deed  was  taken  in  the 
name  of  the  wife  alone  created  no  inference 
that  the  property  was  her  separate  property, 
the  deed  having  been  made  on  a  purchase ; 
the  fact  of  purchase  excludes  the  supposi- 
tion of  acquisition  by  gift,  bequest,  oevise, 
or  descent,  and,  in  the  absence  of  proof  that 
the  property  was  purchased  with  the  sep- 
arate funds  of  the  wife,  the  presumption  that 
it  is  community  property  is  absolute  and 
conclusive ;  that  the  husband  could  sell  the 
property  by  his  sole  deed  without  the  concur- 
rence or  consent  of  his  wife,  and  that  the  fact 
that  the  deed  was  recorded  with  the  defective 
certificate  of  her  acknowledgment  was  im- 
material and  that  her  signature  was  unneces- 
sary, and  added  nothing  to  the  validity  or 
completeness  of  the  transfer  to  plaintiff. 
(Pixley  V.  Huggins,  15  Oal.  127.) 

Cited  23  Oal.  388;  28  Oal.  527;  70  Oal.  283; 
1  Aris.  273. 

205.  Where  a  deed,  purporting  to  be  for  a 
valuable  consideration,  is  executed  by  a  third 
person  to  a  married  woman  Uie  presumption 
is  that  the  premises  conveyed  become  com- 
munity property;  but  whether  a  like  pre- 
sumption prevails  in  case  of  such  a  oeed 
executed  by  a  husband  to  his  wife  is  doubtful 
under  section  158  of  the  Civil  Code.  But 
held  in  this  case  unnecessary  to  decide  the 
point,  the  court  having  found  that  the  con- 
veyance in  question  was  intended  as  a  gift. 
( Wedel  ▼.  Herman,  59  Oal.  507.) 

Cited  18  Nev.  385. 

206.  Where,  in  ejectment,  plaintiffs,  hus- 
band and  wife,  introduced  in  evidence  a  pat- 
ent to  one  Johnson,  covering  the  premises,  a 
deed  from  Johnson  to  one  Robinson,  and  a 
deed  from  Robinson  to  the  wife,  reciting,  as 
its  consideration^  one  hundred  dollars,  proved 
defendant  to  be  in  possession  and  rested,  and 
defendant  moved  for  a  nonsuit  on  the  ground 
that  the  evidence  had  not  established  any 
joint  seisin  or  right  of  possession  in  plaintiffs, 
but  had  affirmatively  established  that  there 
was  no  such  joint  seisin  or  right,  held,  that 
the  nonsuit  was  properly  denied ;  that  the 
moneyed  consideration  recited  in  the  deed  to 
the  wile  raises  the  presumption  that  the 
property  was  common  property,  the  entire 


management  and  control  of  which,  with  the 
absolute  risht  of  possession  and  disposition, 
were  vested  in  the  husband.    (Mott  v.  Snuth, 
16  Oal.  583.) 
Cited  1  Aris.  273. 

207.  There  is  no  legal  presumption  that 
land,  the  separate  property  of  the  husband, 
conveyed  by  him  to  the  wife  in  consideration 
of  money,  the  separate  property  of  the  wife, 
becomes,  after  such  conveyance,  the  commu- 
nity property  of  the  husband  and  wife.  ( Hu»- 
sey  V.  Castle,  41  Oal.  239.) 

Cited  98  Oal.  413. 

208.  Where  deed  to  a  married  woman  re- 
cites that  the  consideration  is  paid  b^  another, 
for  her  exclusive  benefit,  the  deed,  prima  facie, 
creates  a  separate  estate  in  her.  (Morrison 
V.  Wilson.  13  Cal.  494.) 

Cited  71  Oal.  427,  428, 

209.  Where  a  deed  of  land,  purporting  to 
be  for  a  valuable  consideration,  but  which  is 
silent  as  to  the  source  of  the  consideration, 
is  made  to  a  married  woman,  a  recital  therein 
that  the  conveyance  is  *'  for  her  separate  es- 
tate, and  her  sole  and  separate  use,  benefit, 
and  behoof,"  does  not  inaisputably  establish 
a  separate  property  in  the  grantee.  (McOomb 
V.  Spangler,  71  OaL  418.) 

Cited  83  Oal.  530. 

210.  A  deed  to  a  wife,  made  by  a  person 
other  than  the  husband,  for  a  valid  consider- 
ation paid  to  the  grantor  by  the  husband, 
which  conveys  the  property  to  the  grantee 
**  as  her  separate  property,  and  to  and  for 
her  sole  and  separate  use,''  constitutes  the 
premises,  in  law,  the  separate  estate  of  the 
wife,  and  the  husband  oannot  maintain  eject- 
ment for  their  recovery.  (Swain  v.  Dnane, 
48  Cal.  358.) 

Cited  85  Oal.  284,  294;  92  Oal.  18, 14. 

211.  Where  land  is  conveyed  to  wife  "  as 
her  separate  property  and  estate,"  the  title 
vests  m  her,  and  may  be  conveyed  by  her. 
(Shanahan  v.  Orampton,  92  OaL  9.) 

212.  Conveyance  to  husband  and  wife  jointly 
makes  the  juroperty  conveyed  presumptively 
community  property,  and  their  subsequent 
divorce  without  any  disposition  of  the  prop- 
erty in  the  decree  left  them  as  tenants  m 
common,  each  holding  the  legal  title  to  one- 
half  of  the  land.    (Biggi  v.  Biggi,  98  Oal.  35.) 

213.  Under  the  law  of  this  state,  as  it  stood 
liefore  the  enactment  of  the  codes,  there  was 
a  legal  presumption  that  all  property  acquired 
after  marriage,  by  either  husband  or  wife,  was 
common  property,  in  the  absence  of  clear  and 
convincing  proofs  that  it  was  acquired  as  sep- 
arate property,  and  in  the  absence  of  such 
proof  it  must  be  presumed  that  land  conveyed 
jointly  to  a  husband  and  wife,  prior  to  the 
code,  was  community  property,  and  that  a 
conveyance  thereof  by  the  husband,  after  the 
death  of  the  wife,  passed  title  to  the  entire 
interest  conveyed  to  them  jointly.  (Jordan 
V.  Fay,  98  Oal.  264.) 

214.  The  legal  presumption  in  force  prior 
to  the  codes— that  all  property  acquired  by 
husband  or  wife  after  marriage  was  commu- 
nity property — ^was  not  a  mere  rule  of  evi- 
dence, but  was  a  rule  of  property,  and  section 
164  of  the  Civil  Code,  as  amended  in  1889, 
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providing  that  property  conveyed  to  the  wife 
shall  be  presumed  to  be  her  separate  property, 
did  not,  and  could  not,  change  the  former 
rule  BO  as  to  disturb  titles  already  vested 
thereunder.    (Jordan  v.  Fay,  98  Oal.  264.) 

Presumption  as  to  property  acquired  after 
marriage,  nature  of.    See  post,  449. 

^  215.  While  the  presumption  is  not  conclu- 
sive, the  burden  ofproof  rests  upon  the  party 
affirming  the  fact  to  be  to  Uie  contrary,  and 
such  fact  must  be  established  by  clear  and 
convincing  evidence.  (Dimmick  v.  Dimmick, 
96  Gal.  32S.) 

216.  Where  the  purchase  of  property  was 
made  with  the  separate  funds  of  either,  that 
fact  must  be  affirmatively  established  by  clear 
and  decisive  proof.  In  the  absence  oi  such 
proof  the  presumption  is  absolute  and  con- 
clusive, and  it  makes  no  difference  whether 
the  conveyance  is  taken  in  the  name  of  one 
or  the  other,  or  in  the  names  of  both.  (Meyer 
V.  Kinzer,  12  Cal.  247.) 

217.  The  presumption  that  land  is  the  com- 
mon property  of  husband  and  wife,  when  the 
conveyance  is  made  to  either,  and  recites  a 
valuable  money  consideration  not  stated  to 
have  been  the  separate  proi>erty  of  either,  is 
not  a  conclusive  presumption  of  law,  but 
parol  evidence  may  be  introduced  to  show 
that  the  title  was  taken  as  the  separate  prop- 
erty of  one  of  the  spouses*  (Peck  v.  Brum- 
magim,  31  Gal.  440.) 

Gited  40  Oal.  611,  612;  68  Oal.  120;  70  Gal. 
283;  18Nev.  386. 

218.  Whether  the  above  rule  applies  as 
against  those  who  have  bought  from  the  hus- 
band without  notice,  relying  on  the  apparent 
title,  not  decided.  (Peck  v.  Bmmmagim,  31 
Gal.  440.) 

219.  The  presumption  which  attends  the 
possession  of  property  by  either  spouse,  dur- 
ing the  existence  of  the  community,  can  only 
be  overcome  by  clear  and  certain  proof  that  it 
was  owned  by  the  claimant  before  marriage, 
or  acquired  afterwards  in  one  of  the  particu- 
lar ways  specified  in  the  statute,  or  that  it  is 
property  taken  in  exchange  for,  or  in  the  in- 
vestment, or  as  the  price  of,  the  property  so 
originally  owned  or  acquired.  The  burthen 
of  such  proof  is  with  the  claimant  of  the  sep- 
arate estate.  (Meyer  v.  Kinzer,  12  Oal.  247.) 
Gited  12  Gal.  224 ;  13  Gal  470 ;  16  Gal.  131 ;  16 

Gal.  657 ;  17  Gal.  681 ;  21  Gal.  91 ;  22  Gal. 
288;  23  Gal.  241,  398;  26  Gal.  420;  28 
Gal.  42;  80  Gal.  42,  66,  61;  70  Gal.  246;  78 
Gal.  62;  79 Gal.  307;  80  Gal.  61;  85  Oal.  283, 
284;  1  Ariz.  273;  18  Nev.  401. 

220.  Property  purchased  during  coverture 
is  presumptively  community  property;  but 
this  presumption  is  disputable,  and  may  be 
overcome  by  clear  and  certain  proof  that  the 
property,  or  a  part  thereof,  was  purchased 
with  separate  funds.  (Estate  of  JBauer,  79 
Oal.  304.) 

Separate  property,  no  presumption  as  to 
existence  of.    See  Appeals,  28 16. 

221.  The  assessment-roll  of  the  county  show- 
ing that  no  separate  property  has  been  as- 
sessed to  the  wife,  and  that  part  of  the 
property  described  in  the  complaint  was  as- 
sessed to  the  husband  as  his  own,  is  inadmis- 


sible to  prove  property  out  of  the  wiie  and  in 
her  husband,  unless  it  is  shown  that  she  mvs 
in  the  property  as  that  of  her  husband  or  had 
some  knowledge  that  it  was  so  assssnd. 
(Shumway  v.  Leakey,  67  Od.  468.) 

222.  For  the  purpose  of  showing  that  the 
money  used  in  making  the  purchase  was  the 
separate  money  of  the  wife,  declarations  of 
the  husband  made  prior  to  the  conveyance 
by  him  are  competent  evidence.  (Moore  t. 
Jones,  63  Gal.  12.) 

Gited  70  Gal.  246. 

223.  The  fact  that  the  husband  dedaies  in 
his  application  to  the  corporate  authorities 
that  nis  wife  is  "the  owner"  of  the  property 
does  not  estop  him  from  afterwards  maintain- 
ing that  the  property  was  not  the  separate 
property  of  his  wife,  such  declaration  not 
naving  been  made  for  the  purpose  of  deceiv- 
ing her,  and  she  not  having  been  induced  to 
take  action  thereon.  (Morgan  v.  Lones,  78 
GaL  68.) 

224.  A  declaration  of  homestead  joined  in 
by  husband  and  wife,  which  declares  that  the 
homestead  property  to  the  extent  of  three 
thousand  dollars  was  acquired  and  improved 
with  the  separate  estate  of  the  husband,  is  an 
admission  of  the  wife  which  can  be  used  as 
evidence  against  her,  though  standing  alone 
it  is  not  suBScient  to  overcome  the  presump- 
tion that  the  property  belonged  to  the  com- 
munity. Such  declaration,  and  the  fact  that 
while  acting  as  executrix  of  her  husband  she 
signed  and  swore  to  a  similar  statement  in 
the  inventory  of  his  estate,  have  the  effect  of 
admissions,  but  are  subject  to  explanation, 
and  do  not  estop  her  from  asserting  the  oon- 
tnury.    (Estate  of  Bauer,  79  Gal.  804.) 

226.  Where  the  holder  of  a  contract  to  sell 
mortgages  the  land  as  her  own  the  mortgagee 
is  not  TOund  by  a  recital  that  the  property  is 
her  separate  property,  inserted  in  a  deed  sub- 
sequently made  by  the  owner.  Such  a  recital 
is  at  most  a  declaration  of  the  grantor,  and  is 
overcome  by  his  testimony  tnat  he  knew 
nothing  about  the  £BbCt.  (Tolman  t.  Smith, 
86  Gal.  280.) 

226.  If  a  disputable  presumption  may  be  in- 
dulged from  the  wife's  possession  of  personal 
ornaments  that  they  are  hers,  such  presump- 
tion is  overcome  by  proof,  to  the  satisfaction 
of  the  jury,  that  they  were  purchased  with 
community  property,  and  were  not  given  by 
the  husband  to  the  wife.  (People  y.  Swalm, 
80  Gal.  46.) 

227.  Although,  ordinarily,  property  pur- 
chased by  one  spouse  after  marriage  is  pre- 
sumed to  belons  to  the  community,  and 
satisfactory  proof  to  the  contrary  is  required 
to  rebut  such  presumption,  yet,  where  the 
plaintiff  and  her  husband,  in  an  action  for 
the  conversion  of  goods,  both  testify  that  the 
property  converted  was  her  separate  property, 
purchased  with  her  money,  no  objection  be- 
ing offered  thereto  by  the  defendant,  a  ver- 
dict of  the  jury  Uiat  the  property  was  her 
separate  property  is  sustained  by  the  evi- 
dence.   (Mortimer  v.  Marder,  93  Oal.  172.) 

228.  The  fact  that  at  the  time  the  mortgage 
bv  a  married  woman  was  executed  the  mort- 
gagor and  her  husband  were  living  separate 
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and  apart  from  each  other  did  not  of  itself 
show  the  land  to  have  been  her  separate 
property.    (McGomb  ▼•  Spangler,  71  Oaf.  418.) 

q.  Estoppel  of  Husband  Begarding;  Action 
to  Determine;  Effect  of  Judgment. 

What  declaration  does  not  estop  husband* 
See  ante,  223. 

229.  Where  the  deed  from  a  wife  to  her 
ffrantee  recites  that  the  property  conveyed  by 
her  was  her  separate  estate,  ana  that  the  con- 
sideration paid  by  her  for  the  conveyance  of 
the  same  property  to  her  was  her  separate 
property  and  estate,  and  her  husband  signs 
such  deed  as  a  witness,  with  knowledge  of  such 
recitals,  without  disputing  the  same,  he  is  es- 
topped from  denying  their  truth  to  the  preju- 
dice of  the  title  of  the  wife's  grantee ;  and,  in 
the  abeenoe  of  proof  to  the  contrary,  it  must 
be  presumed  that  the  husband  did  know  the 
contents  of  the  deed,  and  thereafter  acqui- 
esced in  the  conveyance,  and  that  any  title  of 
the  husband  prima  fade  passed  to  the  srantee 
by  the  estoppel.  (Stockton  Savings  Sank  v. 
SUples,  98  UaU  189.) 

230.  The  possibility  that  a  prima  &cie  case 
of  estoppel  of  the  husband  to  claim  the  prop- 
erty as  community  property  may  be  overcome 
by  lacts  not  disclosea  in  the  reoora  cannot  avail 
the  defendants  in  an  action  to  quiet  title  where 
it  aopears  that  the  plaintiff  was  in  possession 
of  tne  property  at  the  commencement  of  the 
action,  and  that  the  defendants  had  lost  their 
title  by  adverse  possession  prior  to  the  deed  of 
the  wife  to  the  plaintiff ;  and  it  is  immaterial 
in  such  case  whether  the  wife's  deed  passed 
title  to  the  plaintiff  or  not.  (Stockton  Savings 
Bank  y.  Staples,  98  Gal.  189.) 

Estoppel  of  husband  to  deny  title.  See  ante, 
178. 

281.  A  morteage  was  executed  by  a  married 
woman  on  land  which  had  been  conveyed  to 
her  during  coverture  for  a  pecuniary  consid- 
eration. Her  husband  did  not  join  in  the 
execution  of  the  mortgage.  An  action  of  fore- 
closure was  subsequently  brou^jht  against  the 
mortgagor  and  her  husband,  m  which  each 
made  default,  and  a  judgment  of  foreclosure 
was  rendered  against  them.  The  judgment 
recited  '*  that  the  defendants,  and  all  persons 
claiminff  by,  from,  or  under  either  of  them,  be 
forever  [Mufred  and  foreclosed  of  and  from  all 
equity  of  redemption  and  claim  of,  in,  and  to 
the  mortgaged  premises."  Held,  that  the 
husband  was  not  estopped  from  afterwards 
asserting  that  the  mortgaged  premises  were 
community  property.  ( M(£k>m  b  v.  Spangler, 
71  Cal.  418.) 

Cited  93  Oaf.  609. 

282.  Where  the  title  to  land  in  controversy 
in  an  action  of  ejectment  was  in  controversy 
in  a  former  suit,  as  between  the  personal  rep- 
reseiftative  and  the  children  oi  a  decedent, 
on  the  one  hand,  and  the  surviving  widow 
on  the  other,  who  sought  to  have  it  deter- 
mined that  the  land  was  her  separate  prop- 
erty, and  such  suit  was  determined  in  favor 
of  the  widow,  the  plaintiffs  in  ejectment  can 
take  no  rights  under  the  children  of  the  de- 
cedent in  respect  to  such  land.  (Gage  y. 
Downey,  94  Oal.  241.) 

233.  Reference  made  in  the  complaint  in  an 


action  to  ad  judee  certain  lands  to  be  the  sepa- 
rate property  of  the  wife  to  a  particular  srant 
of  land  which  was  mortgaged  to  the  husband 
for  a  loan  of  the  wife's  money,  and  under 
which  the  husband  acquired  title,  and  also  to 
a  homestead  which  was  set  off  to  the  mort- 
gi^r,  and  mortgased  to  the  husbajid  to  secure 
said  loan,  and  to  the  mortgagor's  "  right  **  to 
the  i>roperty  described,  are  mere  matters  of 
description  to  identify  the  land  claimed  by 
the  wiie,  and  should  not  be  regarded  as  setting 
forth  a  particular  deraignment  of  title  as  the 
sole  ground  of  the  action.  Such  action  chal- 
lenges the  husband's  title  to  the  land  de- 
scrihed,  derived  from  any  source,  and  title 
from  another  source  which  would  defeat  the 
wife's  claim  must  be  presented  in  defense,  or 
it  is  concluded  by  the  judgment  in  her  favor. 
(Crage  y.  Downey,  79  Oal.  140.) 

Ck>mmon  property,  pleadings  in  relation  to. 
See  Marriage  and  Divorce,  21S. 

Judgment  establishing  property  to  be  sepa- 
rate property,  conclusiveness.  See  Judg- 
ments, 850. 

S.  Caatroi,  Management,  and  Deecent  of  Com- 
munity Property. 

a.  Interest  of  Wife  in ;  Transfer  by;  Bights  of 

Purchaser. 

284.  Interest  in  wife  in  community  prop- 
erty is  present,  definite,  and  certain  inter- 
est, which  becomes  absolute  at  the  death  of 
the  husband.    (Beard  v.  Knox,  5  Cal.  252.) 
Cited  7CaL  459;  8  Oal.  510: 12  Cal.  225:  13 

Cal.  489;  18  Cal.  301;  29  Oal.  848;  89  Cal. 

164;  42  Cal.  213;  58  Cb\.  119. 

235.  Interest  of  wife  is  mere  expectancy, 
like  the  interest  which  an  heir  may  possess 
in  the  property  of  his  ancestor.  (YanMaien 
v.  Johnson,  15  Cal.  808.) 

Cited  39  Cal.  164 ;  58  CaL  119, 120. 

236.  The  interest  of  the  wife  in  the  common 
property,  while  the  community  exists,  is  a 
mere  expectancy,  and  after  her  death  her 
interest  constitutes  neither  a  legal  nor  an 
equitable  estate ;  and  there  is  nothing  for  a 

Brobate  court  to  act  upon.    (Packard  v.  Are- 
anes,  17  Cal.  525.) 
Cited  75  Cal.  142, 148. 

237.  Husband  and  wife  during  coverture  are 
jointly  seised  of  the  property,  with  one-half 
interest  remaining  over  to  the  wife,  subject 
only  to  l^e  husband's  disposal  duriiu[^  their 
ioint  lives.  (Beard  v.  Knox,  5  Cal.  252.) 
(Xted  58  Cal.  119. 

238.  By  Spanish  and  Mexican  law  to  the 
wife  is  imparted  during  the  marriage  a  fic- 
titious and  revocable  dominion  and  possession 
of  one-half  the  property  she  acquires  with  her 
husband,  which  dominion  and  possession  she 
cannot  assert  during  the  marriage ;  but  after 
his  death  she  becomes  the  absolute  owner 
of  the  one-half  which  he  leaves  in  the  man- 
ner prescribed  by  law  between  conventional 
partners.    (Fuller  v.  Ferguson,  26  Cal.  546.) 

239.  By  Mexican  law  the  wife,  during  the 
continuance  of  the  marriage,  has  a  revocable 
and  feigned  dominion  in  and  possession  of 
one-half  the  property  jointly  acquired  by  her 
and  her  husoand  (eananciales),  but  the  hus- 
band is  the  real  ana  veritable  owner,  and  has 
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the  irrevocable  dominion  in  all  the  ganan- 
ciales,  and  may  Bell  and  dispoee  of  them  at 
pleasure.    (Panaud  v.  Jones,  1  Oal.  488.) 
Cited  8  Cal.  510;  14  Cal.  612;  13  Gal.  470;  17 
Oal.  526. 

^  240,  In  an  action  in  which  plaintiff  daima 
title  to  land  under  a  deed  executed  by  a  mar- 
ried woman  to  him,  if  the  deed  to  such  mai^ 
ried  woman,  the  grantor,  shows  nfK>n  its  face 
the  payment  of  a  money  consideration  for  the 
land,  the  defendant  may  introduce  in  evi- 
dence a  prior  deed  made  by  the  husband  of 
said  married  woman,  the  grantor,  to  a  person 
not  a  party  to  the  action,  to  show  that  noth- 
ing passed  by  the  deed  from  the  wife  to 
plaintiff.    (Landers  v.  Bolton,  26  Oal.  893.) 

241.  If  real  estate  is  purchased  with  com- 
munity property,  but  is  deeded  to  the  wife,  a 
mortga^  given  by  her  on  the  same  creates  no 
lien.    (Parry  v.  Kelley,  52  Oal.  334.) 

Oited  53  Cal.  461 ;  62  Cal.  639. 

242.  Although  a  mortgage  given  by  the  wife 
on  community  property  creates  no  lien,  yet 
the  mortgage  is  not  void,  in  the  extreme  sense ; 
and  if  the  husband  afterwards  dies  and  the 
wife  inherits  the  property,  the  mortgage  be- 
comes a  lien  on  the  interest  thus  inherited  by 
the  wife,  subject  to  the  payment  of  the  debts 
of  the  estate.    (Parry  v.  felley,  52  Oal.  334.) 

243.  By  the  common  law  a  note  payable  to 
the  wife  is  prima  facie  the  property  of  the 
husband,  and  can  be  indorsed  oy  him.  but  not 
by  her  alone.  (Tryon  v.  Sutton,  13  Oal.  490.) 
Cftted  22  Oal.  288;  85  Oal.  283. 

244.  If  purchase  money  of  land  conveyed  to 
wife  as  her  *'  separate  property"  consisted  of 
earnings  of  husband  after  marriage,  and  the 
wife  took  the  title  in  her  name  as  her  separate 
property,  without  the  husband's  knowledge 
or  consent,  and  held  it  adversely  to  him,  she 
took  it  in  trust  for  the  marital  community, 
resulting  from  the  fact  that  the  purchase 
money  was  community  property.  (Shanahau 
V.  Orampton,  92  Cal.  9.) 

245.  If  the  husband  is  entitled  to  any  relief 
against  the  wife's  vendees,  in  such  case  he  is 
only  entitled  to  have  it  adjudged  in  a  proper 
action  that  they  hold  the  legal  title  to  the 
land  in  trust  for  the  marital  community,  and 
cannot  maintain  an  action  against  them  to 
quiet  his  title  thereto,  and  may  be  properly 
nonsuited  in  such  action  upon  proof  of  the 
facts  as  claimed  by  him.  (Snanahan  v. 
Crampton,  92  Oal.  9.) 

Larceny  of  community  property  with  con- 
sent of  the  wife.    See  Onmimu  Law,  2866. 

Taking  community  property  with  wife's  con- 
sent, when  larceny.  See  Onminal  Law,  2310 
etseq. 

b.  Power  of  Husband  to  Manage  and  Control ; 

Possession  of. 

246.  The  title  of  the  common  property  Is  in 
the  husband,  and  he  can  dispose  of  the  same 
absolutely,  as  if  it  were  his  own  separate  prop- 
erty.   (Van  Maren  v.  Johnson,  15  Cal.  ^8.) 
Oited  1  Idaho,  N.  S.,  579. 

247.  The  law,  in  vestin^^  in  the  husband  the 
absolute  power  of  disposition  of  the  common 
property  as  of  his  separate  estate,  designed  to 
facilitate  its  bona  fide  alienation,  and  to  pre- 


vent dogs  upon  its  transfer  by  claims  d  th* 
wife.    (Smith  v.  Smith,  12  Csl.  216.) 
Cited  31  Oal.  447;  43  OaL  585. 

248.  Deed  of  husband  alone  is  sufficient  ta 
convey  land  which  is  conveved  to  a  wife  by  a 
deed  reciting  a  money  oonsiaeration.  (Tustin 
V.  Faught,  23  Oal.  237.) 

Oited  26  OaL  420 ;  70  Oal.  283 ;  distinguished 
30  OaL  56,  63;  <U«kppTOved  41  Oal.  608. 

249.  By  Mexican  law  the  husband  was  en- 
titled to  the  use,  control,  and  disposition  of  the 
common  property  during  coverture.  Upon 
the  death  of  the  wife  he  was  still  entiUed  to 
the  possession  of  such  property,  as  surviving 
partner  of  the  matrimonial  union,  and  could 
sell  or  dispose  of  it  in  liouldation  of  com- 
munity debts.  (Ord  v.  De  La  Gaerra,  18  OaL 
67.) 

ated  75  Oal.  142, 144. 

250.  By  the  Mexican  law  the  husband  alone 
could  manase  or  administer  the  property  of 
the  partnership,  and  he  could  sell  or  dispose 
of  it  as  he  deemed  proper,  provided  he  did 
so  without  intent  to  injure  the  wife.  (Fuller 
V.  Ferguson,  26  Oal.  546.) 

251.  Where  real  property  is  owned  by  the 
husband  as  his  separate  property,  or  by  the 
husband  and  wife  as  their  common  property, 
a  oonvevance  or  mortgage  thereof  by  the  hus- 
bfluid  alone  is  valid.  (Bemal  v.  Gleim,  33 
Oal.  668.) 

252.  The  husband  has  the  entire  control  of 
the  community  property,  and  may  mortgage 
it  without  the  consent  of  the  wife,  although 
the  deed  was  taken  in  her  name.  (Tolman  v* 
Smith,  85  Cal.  280.) 

253.  When  land  has  been  purchased  by  and 
conveyed  to  the  husband  after  marriage,  if 
no  valid  homestead  has  been  declared  thereon, 
a  conveyance  by  the  husband  will  pass  the 
title,  and  it  is  immaterial  whether  the  signa- 
ture of  the  wife's  name  attached  to  the  con- 
veyance was  genuine  or  forged,  and  evidence 
to  prove  such  forsery  in  an  action  of  eject- 
ment, involving  uie  title  derived  through 
such  conveyance,  may  be  excluded  as  irrele- 
vant.   (Bdreham  v.  Byrne,  83  Oal.  23.) 

254.  If  undivided  part  of  land  is  common 
property,  and  the  remaining  undivided  part 
IS  the  separate  propeorty  of  ue  wife,  the  deed 
of  the  husband  will  convey  only  that  pro- 
portion which  was  community  property. 
(Ewald  V.  Corbett,  82  Oal.  493.) 

256.  L.  conveys  real  property  by  deed  to 
the  wife  of  M.  for  four  thousand  dollars, 
which  sum  is  recited  In  the  deed  as  the  con- 
sideration. Subsequently  M.  and  wife  con- 
vey, by  their  joint  deed,  the  property  to 
plaintiff,  for  the  consideration  recited  therein, 
of  nine  thousand  five  hundred  dollars.  This 
deed  was  acknowledged  by  both  husband  and 
wife,  and  of  the  acknowledgment  two  certifi- 
cates were  indorsed  by  the  notary,  both  of 
which  were  sufficient  m  form  as  to  the  ac- 
knowledgment of  the  husband,  but  only  one 
of  them  was  sufficient  as  to  the  acknowledg- 
ment of  the  wife;  the  other  was  defective. 
The  deed  was  recorded  with  the  defective 
certificate,  the  other  being  omitted.  Later 
still,  defendants,  H.  and  H.,  recovered  jndff- 
ment  against  M.,  which  was  duly  docketed, 
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and  became  from  the  time  of  its  docketin^y  a 
lien  on  his  property  in  the  county  in  which 
was  sitnatea  the  property  embraced  in  the 
deed  from  L.  to  M.  and  wife.  Upon  this 
judgment  execution  was  issued,  placed  in 
the  nands  of  the  sheriff,  who  levied  it  on  the 
property  in  said  deed,  and  advertised  for  sale 
all  the  right,  title,  and  interest  which  M.  had 
therein  at  the  time  said  jud^ent  became  a 
Hen,  etc.  Plaintiff  files  his  bill  to  enjoin  this 
sale.  Held,  that  an  injunction  lies :  that  the 
property  acauired  under  the  deed  from  L.  to 
the  wife  of  M.  became  community  property, 
and  as  such  was  subject  to  the  absolute  dis- 
position of  the  husband,  and  passed  in  full 
title  to  plaintiff  under  the  deed  to  him.  (Fix- 
ley  y.  Huggins,  15  Cal*  127.) 
Cited  26  Cal  420. 

256.  The  possession  of  real  property  raises 
the  presumption  of  title  in  the  possessor. 
The  possession  of  property,  occupied  by  both 
husband  and  wife,  which  is  either  their  com- 
mon property  or  the  separate  property  of  the 
husband,  is  deemed  in  law  to  be  the  posses- 
slim  of  the  husband.  (Bemal  v.  Gleim,  83 
Cal.668.) 

Power  of  husband  over,  pending  divorce. 
Bee  ante,  26. 

Power  of  husband  to  make  gift  of  oom- 
mnnity  property.    Bee  ante,  I,  5. 

Alienation  of  homestead  by  husband  alone. 
See  Homesteads,  X,  8. 

M(»tgage  of  homestead  by  husband  alone. 
Bee  Homesteads,  XII,  8. 

Jdnt  possession  of  town  lot.  Bee  Santa 
Oras. 

Purchase  by  judgment  creditor  of  husband, 
protectum  against  wife's  equity.  Bee  Trusts 
and  Trustees,  242,  et  seq. 

Adverse  possession  between.  See  Home- 
oteads*  152,  et  seq. 

Tenants  in  common,  husband  and  wife  be- 
come an  divorce.    See  Marriage  and  Divorce, 

€•  Power  to  Dispose  of  by  Will. 

267,  By  Mexican  law  one-half  interest  in 
the  community  property  vested  in  the  wife 
upon  the  death  of  the  husband,  and  was  not 
subject  to  his  tesUmentary  disposition. 
(Scott  v.  Ward,  18  Gal.  458.) 
Cited  91  Gal.  579. 

258.  Tho    same    rule  prevails  under  our 
statute.    (Scott  v.  Ward,  13  Oal.  458.) 
Cited  14  Gal.  596. 

269.  In  this  state,  prior  to  April  4, 1864,  if 
the  husband  died  leaving  a  wife  and  descend- 
ants, the  descendants  inherited  one-half  the 
common  property,  and  it  was  not  subject  to 
the  husband^s  testamentary  disiMsition.  But, 
if  the  husband  died  leaving  a  wife  and  no  de- 
scendants, one-half  the  common  property  was 
subject  to  the  husband's  testamenUry  dispo- 
nUon.    (JeweU  V.  Jewell,  28  Gal.  232.) 

260.  Act  of  April  17, 1850,  givingto  the  hus- 
band the  entire  control  of  the  common  prop- 
erty does  not  invest  him  with  power  to  dispose 
of  the  same  by  devise,  whereby  Ihe  mhts  of 
the  wife  may  be  defeated.  (Beard  v.  Knoz,  5 
CaL  252.) 

261.  The  husband  has  not  the  power  bv  a 
j^sf^  will  and  testament  to  dispose  of  the  wiie's 


interest  and  estate  in  the  common  property* 
(Morrison  v.  Bowman,  29  Gid.  837.) 
Gited  81  Gal.  242. 

262.  PurpK)se  by  husband  to  attempt  dispo- 
sition by  will  of  wife's  half  of  the  common 
property  is  not  to  be  readily  inferred,  and  es- 
pecially not  where  the  words  employed  may 
nave  their  fair  and  natural  import  by  apply- 
ing them  only  to  that  moiety  of  which  he  has 
the  testamentary  disposition.  (Estate  of  Sil- 
vey,  42  Gal.  210.) 

Gommunity  property,  disposition  of  by  will. 
See  Wills,  IL 

d.  Bight  of  Survivor;  Descent  of. 

263.  After  the  death  of  the  wife  the  hus- 
band may  dispose  of  the  gananciales,  without 
being  obliged  to  reserve  for  the  children  of  the 
marriage  either  the  property  in  or  proceeds 
of  the  gananciales.  (Panaud  v.  Jones,  1  Gal. 
488.) 

264.  Upon  dissolution  of  the  community  by 
the  death  of  the  wife  the  husband  has  the  ex- 
clusive right,  in  his  capacity  of  survivor,  to 
administer  the  common  property,  and  to  take 
possession  and  dispose  of^  it  for  the  purpose  of 
settling  the  communit;^.  The  wife^s  interest 
is  not  subject  to  administration  under  the 
laws  for  the  settlement  of  the  estates  of  de- 
ceased persons.  (Packard  v.  Arellanes,  17 
Gal.  525.) 

265.  Whether,  under  Mexican  law,  the  hus- 
band, after  the  death  of  the  wife,  could  sell  or 
dispoee  of  the  common  property  for  purposes 
other  than  payment  of  community  debts  so  as 
to  pass  title  to  third  persons,  query?  (Ord 
V.  De  La  Guerra,  18  Gal.  67.) 

266.  If  the  husband  did  so  sell  or  dispose  for 
other  purposes  he  could  not,  when  called 
upon  by  tne  heir  of  the  wife,  set  up  as  a  de- 
fense a  want  of  power  to  make  such  sale.  The 
heir,  by  claiming  his  proportion  of  the  pro- 
c€»eds  may  affirm  the  safe.  (Ord  v.  De  La 
Guerra,  18  Gal.  67.) 

267.  Land,  the  title  to  which  is  taken  in  a 
wife's  name,  but  which  is  paid  for  with  com- 
munitv  funds,  is  community  propertv,  and 
after  the  death  of  the  wife  belonj^s  to  the  sur- 
viving husband,  without  administration,  and 
the  estate  of  the  wife  takes  no  title  or  interest 
in  it  which  can  be  conveyed  to  any  person. 
(Dean  v.  Parker,  88  Gal.  283.) 

268.  Under  the  act  of  1850  the  surviving 
husband  had  authority  to  keep  alive  a  debt  and 
mortgage  made  before  the  wife's  death;  and 
in  determining  the  identity  of  the  debt 
and  mortgage,  equity  will  look  beneath  the 
form  of  the  transaction.  But  he  had  no  au- 
thority to  make  an  entirely  new  mortgage  to 
raise  money  for  the  prosecution  of  new  enter- 
prises. (Johnston  v.  San  Francisco  Savings 
Union,  75  Gal.  134.) 

Gited  78  Gal.  474. 

269.  The  words  "  shall  go,"  as  used  in  the 
eleventh  section  of  the  act  of  1850,  defining 
the  right  of  the  husband  and  wife,  mean 
"  shall  vest,"  and  apply  equally  to  the  de- 
scendant of  the  deceased  husband  or  wife,  as 
to  the  survivor.  (Broad  v.  Broad,  40  Gal.  493.) 
Gited  44  Gal.  229;  49  Gal.  201 ;  50  Gal.  638;  58 

Gal.  120;  75  Gal.  144;  13Nev.324. 
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270»  Uponthediflsolntionof  theoommonity 
by  the  death  of  the  wife  one-half  of  the  com- 
mon  property  Tests  in  the  sorvivinff  children 
of  the  ^ceased  wife.  (Broad  v.  Murray,  44 
CaL  228.) 
Cited  49  Oal.  201;  6S  Gal.  120;  75  OaL  144; 

13  Nev.  324. 

271.  Upon  the  death  of  the  husband  the  wife 
is  entitled  to  half  the  common  property,  sub- 
ject to  the  payment  of  the  debts  of  the  commu- 
nity.   (Morrison  V.  Bowman  29  Cal.  337.) 

272.  Upon  the  death  of  the  husband  one- 
half  of  the  community  property  Qoes  to  the 
wife,  and  upon  the  deatn  of  the  wife  the  en- 
tire community  property  goes  to  the  husband. 
(Hollister  v.  Cordero,  76  CaL  649.) 

273.  In  order  to  entitle  a  surviving  husband 
or  wife  to  the  whole  common  property  it 
must  be  affirmativelv  shown  that  tnere  are  no 
descendants  of  the  deceased.  (Cummings  v. 
Chevrier  (No.  1),  10  Cal.  619.) 

Cited  10  Cal.  620. 

274.  Where  a  husband  dies  one-half  of  the 
common  property  vests  in  the  surviving  wife, 
unaffected  by  any  testamentary  disposition  he 
may  have  attempted  to  make  of  it.  (Estate 
of  Silvey,  42  (Dal.  210.) 

275.  The  surviving  wife  inherits  one-half  of 
the  common  property  if  the  husband  dies 
leaving  descendants.  (Jewell  v.  Jewell,  28 
Cal.  232.) 

276.  UpK>n  the  death  of  the  husband  intes- 
tate, leaving  no  descendants,  the  surviving 
wife  and  survivins  father  of  the  deceased 
each  inherit  one-hfuf  of  the  husband's  half  of 
the  common  property*  (Jewell  v«  Jewell,  28 
Cal.  232.) 

277.  Upon  the  death  of  the  husband  one- 
half  of  the  community  property  goes  to  the 
wife  and  one-half  to  the  surviving  children* 
(Gage  V.  Downey.  79  Cal.  140.) 

278.  Real  property  conveved  to  the  wife 
during  coverture  h}r  deed  of  bargain  and  sale, 
for  a  valuable  consideration,  becomes  thereby 
the  community  property  of  herself  and  hus- 
band, and  upon  his  death  she  succeeds  as  his 
survivor  to  an  undivided  half  interest  therein 
as  tenant  in  common  with  the  heirs  to  whom 
the  other  half  interest  descends,  and  may  as 
such,  where  no  administrator  of  the  hus- 
band's estate  has  been  appointed,  maintain 
ejectment  for  the  entire  premises  against  a 
mere  intruder.  (Hart  v«  Kobertson,  21  Cal. 
346.) 

279.  Under  the  eleventh  section  of  the  act 
of  1850,  defining  the  rights  of  husband  and 
wife,  one-half  of  the  common  property  goes, 
on  the  death  of  the  husband,  absolut^y  to 
the  wife,  and  the  remaining  half  is  subject 
to  the  testamentary  disposition  of  the  hus- 
band ;  in  the  absence  of  such  testamentary 
disposition  such  half  ^oes  to  the  descendants 
of  the  husband,  that  iSt  to  a  particular  class 
of  his  heirs.  (Payne  v.  Favne,  18  Cal.  291.) 
Cited  21  Cal.  91;  29  Cal.  348;  74  Cal.  625;  81 

Cal.  243. 

280.  Where  a  husband,  having  only  com- 
mon property,  left  a  will  devising  all  his  es- 
tate to  his  wife  for  life,  and  after  ner  death  to 
be  equally  divided  between  the  children,  held, 
that  she  was  entitled  to  one-half  of  the  prop- 


erty absolutely  in  her  own  ri^t,  and  to  a  Ills 
estate  in  the  other  half  under  the  wilL    (Es- 
tate of  Silvey,  42  Cal.  210.) 
Cited  50  Cal.  833;  77  Oal.  315;  81  CaL  242;  88 
CaL  589* 

281.  If,  under  the  statute,  the  title  of  the 
husband  upon  the  death  of  the  wife  is  divested 
as  to  any  portion  of  the  common  property, 
such  title  passes  directly  to  the  descendants 
of  the  wife,  and  they  take  it  subject  to  be 
absorbed  in  payment  of  commumty  debts. 
(Packard  v.  Arellanes.  17  Cal.  525.) 
Cited  76  CaL  144* 


282.  Maria  Antonio  Carrillo,  wife  of  Jo86 
de  la  Guerra,  and  mother  of  plaintiff,  died  in 
1843,  there  beins  a  large  amount  of  common 
property.    Jos6  Kept  possession  of  this  prop- 
ertv,  and  sold  a  portion  of  it  during  his  life, 
ana  died  in  1858,  leaving  a  will  appointiug 
defendants  his  executors,  and  making  them 
legatees  of  most  <d  his  property.    Plaintiff 
now  sues  defendants  for  her  snare  of  the  prop- 
erty disposed  of  by  her  father,  Jos^j  and  of 
that  nnaisposed  of,  and  which  came  into  the 
hands  of  defendants.    Held,  that  upon  the 
death  of  the  wife  the  childr^i  of  the  marriage, 
plaintiff  among  them,  succeeded  to  her  inter- 
est in  the  common  property,  subject  to  the 
payment  of  debts;  that  Joae|  the  fatiier,  be- 
came trustee  of  plaintiff  for  this  interest ;  that 
chancery  has  jurisdiction  to  settle  the  account, 
and  ascertain  the  share  and  interest  of  the 
heirs;  that  no  administration  upon  the  wife's 
estate  was  necessarv,  the  husband  holding  as 
surviving  partner  of  the  communitv;  and  that 
the  rem^y  of  plaintiff,  as  heir  of  her  mother, 
is  ffovemed  by  the  laws  now  existing,  and  her 
rights,  whether  arising  out  of  a  past  system  or 
the  present,  can  be  enforced  just  as  would  be 
enforced  the  rights  of  a  representative  at  com- 
mon law  claiming  of  a  surviving  partner  in  a 
commercial  partnership  distribution  of  part- 
nership effects  left,  after  settlement  of  firm 
debts,  m  the  hands  of  such  survivor*    (Ord  v* 
De  La  Guerra,  18  CaL  67.) 

Cited  24  Cal.  77. 

283.  In  such  case,  Jos6,  the  father,  held  as 
surviving  partner,  and  not  as  owner,  and  that 
he  could  not  by  his  own  act,  without  the  con- 
sent or  laches  of  the  heir  or  representative, 
change,  for  his  own  benefit,  the  tenure  by 
which  he  held ;  that  he,  as  trustee,  could  not 
silently  disavow  the  trust,  and  set  up  an  ex- 
clusive holding  in  himself ;  and  that  his  hold- 
ing would  become  adverse  only  from  the  time 
when  notice  was  given  the  beneficiary  or  ces- 
tui que  trust  of  the  individual  claim  of  Uie 
trustee.    (Ord  v.  De  La  Guerra,  18  Cal.  67.) 

284.  In  such  case,  if  this  were  not  so,  still 
Jos6,  the  father,  held  the  property,  in  pre- 
sumption of  law,  as  well  for^  the  heirs  as  for 
himself  j  they  were  tenants  in  common  with 
him ;  his  possession  was  their  possession,  and 
hence  he  could  not,  merely  oy  his  acts  of 
control  or  dominion,  as  of  his  own  proper- 
ty, however  unequivocal,  chanee  the  title  and 
tenure,  unless  such  acts  and  claims  were 
brought  directly  to  the  knowledge  of  the 
heirs,  and  they  assented  or  acquiesced.  (Crd 
V.  De  La  Guerra,  18  Cal.  67. ) 

Community  property,  descent  of.  See  Es- 
tates of  Deceased  Persons,  512,  et  seq. 
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Devise  by  ImelMuid  of  oommnnityproperty, 
election  of  widow.    Bee  Wills,  XI,  20. 

Husband's  claim  to  property  not  litigated 
on  distribution.  Bee  Estates  of  Deceased  Per- 
sons, 655. 

Community  property  may  be  distributed 
by  decree  in  tne  hustiand's  estate.  Bee  Es- 
tates of  Deceased  Persons,  563. 

Action  by  husband  against  executor  for 
comma  nity  property.  See  Executors  and 
Administrators,  Vll,  8,  e. 

Election  of  widow  under  will  of  deceased 
husband.    Bee  Wills,  XI,  20. 

e.  Liability  of  for  Debts. 

286.  Community  property  is  liable  for  the 
debts  of  the  husband.  (Adams  v.  Knowlton, 
28  Cal.  283.) 

286.  Lands  purchased,  so  far  as  they  are 
community  property,  may  be  ftiken  in  satis- 
faction of  an  execution  against  the  husband. 
(Schuyler  v.  Broughton,  70  Gal.  282.) 

287.  In  an  action  against  the  husband  and 
wife,  on  a  sole  debt  of  the  wife  contracted  by 
her  before  marriage,  a  judgment  may  be  ren- 
dered to  be  ooUectoa  out  oAhe  common  prop- 
erty of  both  husband  and  wife.  (Ylautm 
y.  Rumpus,  35  Cal.  214.) 

288.  The  words  **  debts  of  the  deceased,"  in 
the  eleventh  section  of  the  act  of  1850,  defining 
the  rights  of  husband  and  wife,  includes  all 
debts  ol  the  community  contracted  for  the 
common  benefit,  whether  by  the  deceased  or 
the  suryivor.  (Packard  y.  Arellanes,  17  Cal. 
525.) 

289.  The  legislature  intended  that  the  whole 
common  property  should  be  subject  to  the  pay- 
ment of  tiie  debts  of  the  deceased.  (Estate  of 
Tompkins,  12  Cal.  114.) 

290.  Upon  the  death  of  a  married  man  the 
whole  of  the  common  property  is  assets  of  the 
deceased,  to  be  administered  upon  by  his  per- 
sonal representatives.  (Estate  of  Tompkms, 
12  Cal.  114.) 

Cited  28  Cal.  418;  18  Key.  325. 

291.  For  all  purposes  connected  with  the 
administration  of  the  common  property  the 
debts  of  the  community  are  to  be  regarded 
not  as  the  mere  private  individual  debts  of 
the  husband,  but  as  debts  of  both  husband 
and  wife.  (Packard  v.  Arellanes,  17  Cal.  525.) 
Cited  75  Cal.  145. 

292.  The  wife's  interest  in  community  prop- 
erty is  subject  to  the  payment  of  the  debts  of 
the  estate,  and  is  an  asset  for  that  purpose  in 
the  hands  of  the  administrator.  (Hiarp  v. 
CaUahan,  46  Cal.  222.) 

293.  How  far  the  common  property  can  be 
subjected,  after  the  death  of  the  wife,  to  the 
payment  of  the  separate  debts  of  the  husband, 
query?    (Packard  v.  Arellanes,  17  CaL  525.) 

294.  A  mortgage  given  by  the  husband  and 
wife  during  the  life  of  the  husband  may  be 
enforced  in  an  action  against  the  heirs  after 
the  husband's  death.  (Brown  v.  Orr,  29  Cal. 
120.) 

295.  Although  as  the  law  stood  in  this  state 
prior  to  1861,  upon  the  death  of  the  wife  one- 
half  of  the  community  property  went  to  the 
surviving  husband  and  one-half  to  the  chil- 
dren, yet   the   entire   community  property 


remained  subject  to  the  payment  of  the  com- 
munity debts,  and  the  surviving  husband  had 
a  right  to  sell  real  estate  which  nad  been  com- 
munity property  for  the  purpose  of  paying  the 
community  debts.  (Cook.  v.  Norman,  50  Cal. 
633  ^  * 

Cited  58  Cal.  120;  75  Cal.  142, 144. 

296.  In  such  case  the  purchaser  in  good 
faith  from  the  surviving  husband,  in  order  to 
support  his  title  as  against  a  child  of  the  com- 
munity, is  not  bound  to  show  that  the  sale  of 
the  land  by  the  husband  was  necessary  to 

Srovide  for  the  payment  of  the  community 
ebts.    (Cook  v.  Norman,  50  Cal.  633.) 

297.  The  fact  that  the  community  debts 
were  those  of  a  firm  of  which  the  surviving 
husband  was  a  member,  and  that  the  firm 
was  dissolved  before  the  death  of  the  wife, 
and  a  member  of  the  firm,  other  than  the 
husband,  undertook  to  pay  these  debts,  and 
received  assets  for  that  purpose,  did  not  free 
the  community  property  from  its  legal  lia- 
bility for  the  deots.  (Cook  v.  Norman,  50 
Cal.  633.) 

298.  As  against  the  husband,  in  such  case, 
the  interest  of  the  children  in  the  community 
property  became  vested  on  the  deati^  of  the 
wife,  and,  if  he  afterwards  sold  it,  the  children 
were  entitled  to  an  accounting.  (Cook  v.  Nor^ 
ntan,  50  Cal.  633.) 

299.  No  special  remedy  is  provided  by  our 
statute  for  enforcement  of  claims  of  creaitors 
of  the  community  dissolved  by  the  death  of 
the  wife,  or  the  protection  of  persons  inter- 
ested in  its  property ;  but  the  general  powers 
of  courts  are  aaequate  to  give  relief.  (Pack- 
ard y.  Arellanes,  17  Cal.  525.) 

Liability  of  community  property  to  debts. 
Bee  ante,  281,  et  seq. 

Liability  of  for  antenuptial  debts  of  wile. 
Bee  post,  521. 

4.  WiWb  SeparatB  Property, 

a.  Control  and  Management  of;  Husband  as 
Wife's  Agent;  Ejectment  by. 

800.  Rights  of  married  women,  as  to  their 
separate  property  and  their  power  over  it  in 
California,  do  not  depend  alone  on  the  princi- 
ples of  the  common  law,  or  upon  the  doctrines 
of  courts  of  equity,  but  mainly  upon  the  con- 
stitution and  statutes  of  the  state.  (Maclay 
V.  Love,  26  Cal.  367.) 
Cited  80  Cal.  142,  517,  518;  32  Cal.  385;  40 

Cal.  560;  55  Cal.  58;  63  Cal.  139. 

301.  The  act  of  April  17, 1850,  definmg  the 
rights  of  husband  and  wife,  does  not  apply  to 
the  separate  property  of  married  women  who 
lived  m  this  state  and  acquired  such  property 
before  its  cession  to  the  United  Btates.  (Bod- 
ley  V.  Ferguson,  30  Cal.  511.) 

Cited  32  (fal.  383. 

302.  The  act  of  April  17, 1850,  defining  the 
rights  and  duties  of  husband  and  wife,  ap- 
plies to  property  held  as  separate  by  women 
married  in  this  state  after  the  passage  of  the 
act,  without  reference  to  the  time  when  the 
property  was  acquired.  (Maclay  v.  Love,  25 
Cal.  367.) 

Cited  47  Cal.  38,  39 ;  50  Cal.  105. 

803.  The  sixth  section  of  the  act  concerning 
husband  and  wife   relates  only  to  separate 
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property  aoqulred  after  the  paasa^  of  the 
act.  No  retroBpectiye  operation  was  intended, 
or,  perhaps,  could  have  been  given  to  it.  In 
sucn  cases  the  statute  only  operates  upon  fu- 
ture transactions  and  matters.  (Ingoldsby  y, 
Juan,  12  Cal.  664.) 

304.  The  sixth  section  of  the  act  defining 
the  rights  and  duties  of  husband  and  wife, 
passea  April  17, 1860,  giving  the  husband  con- 
trol of  his  wife's  prepay,  is  not  unconstitu- 
tional. Even  if  that  part  oi  said  section  which 
requires  the  husband's  si|;nature  to  the  in- 
strument is  unconstitutional,  it  can  be 
stricken  out  without  vitiating  the  remainder 
of  the  section.   (Maclay  v.  Love,  26  Oal.  S67.) 

S06.  Neither  the  husband  nor  his  creditor 
can  claim  the  proceeds  or  fruits  of  the  sepa- 
rate estate  of  the  wife.  A  law  giving  them 
such  fruits  is  unconstitutional.  (George  v. 
Ransom,  16  Oal.  822.) 
Cited  1  Aria.  260. 


306.  No  legal  or  beneficial  interest  in  the 
use  or  enjoyment  of  the  wife's  separate  prop- 
erty passes,  by  the  fact  of  marriage,  to  the  hus- 
band, and  the  wife's  right  of  property  in  the 
same  is  as  complete  after  marrii^e  as  while  a 
feme  sole.    (Lewis  v.  Johns,  24  Oal.  08.) 

307.  The  husband  cannot,  by  anjr  independ- 
ent act  of  his,  acquire  an  interest  m  the  sepa- 
rate estate  of  the  wife,  nor  by  his  supervision 
or  labor  can  he  acquire  any  interest  in  the 
increase  of  the  same.  (Lewis  v.  Johns,  24 
Oal.  08.) 

308.  It  is  no  defense  to  an  action  brought 
for  wrongfully  taking  and  detaining  personal 
property  that  the  property  so  taken  and  de- 
tained is  the  separate  property  of  the  wife  of 
plaintiff.    (Mahone  v.  (irimshaw,  20  (M,  176. ) 

309.  The  husband  is  entitled  to  the  man- 
agement, control,  and  possession  of  the  sep- 
arate property  of  the  wife  during  the  contin- 
uance of  the  marriage.  ( Mahone  v.  Grimshaw, 
20  Cal.  175.) 

810.  If  the  wife  have  any  lust  cause  to 
apprehend  that  her  husband  will  mismanage 
or  waste  her  separate  property  she  has  her 
remedy  by  application  to  the  district  court 
for  the  appomtment  of  a. trustee  to  take 
charge  of  and  manage  the  same.  (Mahone  v. 
Grimshaw,  20  Cal.  176.) 

Management  of  wife's  interest  by  husband 
on  division.    See  ante,  89. 

811.  If  husband  should  take  rents  and 
profite  of  her  estete  he  will  be  held  to  ac- 
count for  her  benefit  to  the  same  extent  as  if 
he  had  undertaken  a  specific  trust.  (Snyder 
V.  Webb,  8  Cal.  83.) 

812.  If  the  husband  manages  the  separate 

Eroperty  of  the  wife  he  must  manage  it  as 
er  separate  propertv,  and  she  is  entitled  to 
enjoy  the  income.  (Wilson  v.  Wilson,  36  Cal. 
447.) 

813.  Where  the  complaint  avers  that  the 
note  and  mortgage  sued  on  were  made  to 
''  E.,"  a  married  woman,  and  by  her  assigned 
to  plaintiff^  he  cannot  recover,  because  the 
right  to  assiffn  was  in  the  husband;  and  this, 
too,  where  the  proof  was  that  both  husband 
and  wife  assigned  the  note  and  mortgage.  In 
chancery  cases  the  party  must  recover  accord- 
ing to  the  pleadings,  and  not  the  proof,  where 


there  Is  a  vaxianca.     (Tryon  t.  Button.  18 

Cal.  490.) 

Cited  60  Oal.  806. 

814.  The  ri^ht  of  the  husband,  under  the 
statute  defining  the  rights  of  husband  and 
wife,  to  control  and  manage  the  separate 
property  of  the  wife,  does  not  carry  with  it 
the  riffht  to  sell  the  wife's  personal  property. 
(O'Bnen  y.  Foreman,  46  (M.  80.)     '    '^  "^ 

816.  Where  married  woman  has  licensed 
third  person  to  conduct  water  across  her  lands, 
her  husband,  in  the  absence  of  any  direction 
or  authorization  from  her,  has  no  power  to 
interfere  with  the  works  used  by  the  licensee 
in  conducting  the  water.  (Emerson  y.  Ber- 
gin,  71  Cal.  386.) 

816.  Person  selliuff  property  to  a  husband 
in  ignorance  of  fact  that  he  is  the  agent  of  his 
wife  may,  upen  discovering  the  agency,  resort 
for  payment  either  to  the  husband  or  to  the 
wife.  (Puget  Sound  Lumber  Co.  y.  Kruir,  89 
Cal.  287.)  ^' 

817.  If  the  husband  brings  ejectment,  and 
relies  on  a  deed  to  his  wife  making  the 
demanded  premises  her  separate  propertv,  as 
a  muniment  of  title,  and  no  equitable  defense 
is  set  up,  neither  party  can  make  inquiry  for 
the  purpose  of  controlling  or  defeating  the 
legal  effect  of  the  deed.  (Swain  y.  Duane. 
48  Cal.  868.) 

Payment  to  husband  as  defense.  See  post, 
IV.  4.  *^  ' 

rower  to  bind  wife  by  contract.  See  post, 
II,  4,  d.  *^ 

Husband  takinff  conveyance  in  his  own 
name.    See  ante,  144. 

Inventory  of  separate  property.    See  ante, 

oo. 

Husband's  agency,  proof  oL  See  Agency,  31. 

b.  Liability  of  For  Husband's  Debts. 

818.  M.,  a  married  woman,  had  a  sum  of 
money  left  her  by  bequest  during  coverture; 
she  and  her  husband  joined  in  a  power  of 
attorney  to  C,  authorizing  him  to  demand 
and  receipt  for  the  money.  0.  received  the 
money  under  said  power.  Some  time  after 
the  receipt  of  the  money  by  O.  the  husband 
of  M.  died.  M.  brought  suit  against  O.  for 
the  money.  0.  set  up  as  a  defense :  ( 1 )  That 
the  money  was  collected  for  the  husband,  and 
a  settlement  and  discharge  since  his  death 
with  his  administrator.  (2)  Money  advanced, 
from  time  to  time,  to  the  husband,  during  his 
lifetime,  with  the  knowledge  of  M.  Held, 
that  the  money  was  the  separate  property  of 
M.,  and  when  O.  received  it,  he  received  it  as 
the  trustee  of  M.,  and  that  it  could  not  be 
charged  with  money  advanced  to  the  husband, 
nor  could  the  settlement  with  the  administra- 
tor have  any  effect  on  M's  righto.  (Dickin- 
son V.  Owen,  11  Oal.  71.) 

819.  Execution  sale  of  land  belonging  to 
wife  under  a  ludgment  against  the  husband 
would  cast  a  cloud  upon  her  title,  because,  in 
an  action  of  ejectment  brought  by  the  execu- 
tion purchaser  founded  ui>on  the  sheriff's  deed, 
she  would  be  compelled,  in  order  to  overcome 
the  presumption  that  the  land  was  community 
property,  to  introduce  evidence  dehors  the 
record,  showing  that  the  purchase  was  made 
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irhb  her  sepsrate  estate.    (Tibbette  v.  Fore, 
70  OaL  242.) 

380.  In  an  action  bv  a  sarvivine  wife  against 
the  administrator  ana  creditors  ofthe  deceased 
husband,  to  enjoin  a  sale  of  her  separate  prop- 
erty for  payment  of  his  debts,  the  court  wul 
not  direct  in  what  manner  a  mortgage  given 
bj  the  husband  and  wife  on  both  common 
and  separate  property  shall  be  satisfied. 
(Peck  y.  Brummi^m,  31  Cal.  440.) 

821.  A  sheriff  ma^r  be  enjoined  from  selling 
real  property  belonsinff  to  the  wife  under  an 
execution  against  the  husband.  (Alverson  y. 
Jones,  10  Cal.  9.) 

Cited  25  Cal.  857;  28  Cal.  527;  09  Cal.  591. 

822.  Such  a  sale  would  be  a  cloud  upon  the 
wife's  title  to  the  property,  as  the  deed  of  the 
sheriff  would  convey  to  the  purchaser  a  prima 
facie  title,  which  she  would  nave  to  overcome 
by  proof.    (Alverson  y*  Jones,  10  Cal.  9.) 

Seizure  of  wife's  propertvunder execution 
against  husband,    oee  ShemEs,  129. 

Sale  of  separate  ^rojperty  of  wife  on  execu« 
Hon  against  husband.    See  Injunctions,  90. 

823.  Property  of  the  wife  may  be  mortgaged 
by  joint  deed  of  herself  and  husband  for  the 
debt  of  the  husband.  (De  Leon  y.  Higuera, 
15  Cal.  483.) 

Separate  property  of  wife  not  answerable 
for  husband's  debts.    See  ante,  165. 

c  Puichaae  With  Wife's  Separate  Funds  in 

Husband's  Name. 

824.  Where  land  was  purchased  with  the 
separate  funds  of  the  wife,  and  the  deed  was 
taken  in  the  name  of  the  husband,  a  trust  re- 
sults in  her  favor,  and  a  purchaser  of  the  legal 
title  of  the  husband  at  execution  side  takes 
subject  to  the  trust,  unless  he  can  show  that 
he  IS  a  purchaser  in  good  faith  without  notice 
of  the  trust.  (Riley  v.  Martinelli,  97  Cal.  575.) 

325.  A  conveyance  to  the  husband,  where 
the  consideration  is  paid  out  of  the  separate 
estate  of  the  wife,  constitutes  the  husband 
the  trustee  of  the  wife,  holding  the  legal  title 
for  her  use*  (Ingersoll  v.  Truebody,  40  Cal. 
603.) 

826.  Where  a  conveyance  is  made  to  the 
husband,  or  to  the  wife  after  the  death  of  her 
husband,  under  a  contract  of  sale,  made  by 
him  in  his  lifetime,  it  is  competent  for  the 
wife,  or  any  one  claiming  under  her,  to  show 
hr  parol  that  the  consideration  was  paid  out 
of  her  separate  estate.  (Ingersoll  y.  True- 
body.  40  O&h  603.) 

Cited  46  CaL  263. 

d.  Power  to  Bind  Wife  by  Contract ;  Improve- 
ments by  Husband  on  Wife's  Property. 

827.  Where  wife  acknowledges  deed  with 
her  husband,  and  gives  it  to  him  to  take  and 
uoe  according  to  his  own  judgment,  a  delivery 
by  him  binds  her  as  well.  (De  Arnas  y. 
£^ndon,  59  Cal.  486,  489.) 

Cited  77  Cal.  57. 

828.  Where  a  wife  signs  and  acknowledges 
«  deed  of  her  property,  and  delivers  it  to  her 
husband  for  the  purpose  of  enabling  him  to 
borrow  money  from  the  grantee,  and  does  not 
limit  the  amount  to  be  raised,  he  is  author- 
ised to  deliver  the  deed  to  the  grantee  for 


such  amount  as  he  thinks  best,  and  to  agree 
upon  the  terms  of  the  loan.  (BuU  y.  Coe,  77 
Cal.  54.) 

329.  When  a  wife,  who  is  a  party  to  a  con- 
tract of  purchase,  carries  on  ail  her  transac- 
tions with  the  vendor  through  the  agency  of 
her  husband,  a  finding  that  he  had  authority 
to  bind  her  by  an  abimdonment  of  the  con- 
tract of  purchase  and  the  substitution  of  a 
tenancy  will  be  sustained.  (Snodgrass  v. 
Parks,  79  Cal.  55.) 

830.  If  the  wife  has  the  legal  title  as  of  her 
separate  estate,  the  buildine  of  fences  and 
other  acts  of  possession  done  by  her  husband 
will  be  considered  to  have  been  done  bv  him 
as  her  agent  for  her  benefit,  and  in  subordi- 
nation to  her  title.  (Swain  v.  Duane,  48  Cal. 
358.) 

831.  If  the  husband^  at  his  own  instance, 
expends  money  which  is  common  property  in 
building  a  house  on  land,  the  separate  prop- 
erty of  the  wife,  he  has  no  lien  on  the  house 
or  lot  therefor,  nor  have  his  creditors  after 
his  decease.  (Peck  y.  Brummagim,  31  Cal. 
440.) 

332.  In  the  absence  of  an  express  agree- 
ment to  that  effect  there  is  no  implied  obliga- 
tion on  the  part  of  the  wife  to  compensate  the 
husband  for  his  supervision  of  and  labor 
bestowed  upon  her  separate  property.  (Lewis 
y.  Johns,  24  Cal.  98.) 

e.  Purchaser  from  Husband  Takes-  Chaiged 

With  Trust. 

883.  Parties  purchasing  of  the  husband  real 
estate  deeded  to  the  wife  for  a  money  con- 
sideration durinff  coverture  do  so  at  their 
peril.  The  record  of  the  deed  to  the  wife  is 
notice  to  all  the  world  that  the  land  may  be 
the  separate  property  of  the  wife,  and  is 
sufficient  to  put  purchasers  upon  inquiry. 
(Ramsdell  y.  Fuller,  28  Cal.  37.)  ' 
Cited  36  Cal.  697,  099,  700;  55  Cal.  529. 

334.  The  plaintiff,  to  secure  the  note  of  her 
husband  (given  for  his  own  indebtedness), 
executed  jointly  with  him  a  mortgase  upon 
land  previously  conveyed  to  her  by  him,  by 
deed  of  gift  duly  recorded;  and,  upon  the 
foreclosure  of  the  mortgage  the  land  was  pur- 
chased by  one  B.  for  the  husband,  and  with 
his  money,  and  was  by  B.  conveyed  to  him. 
Afterward  the  husband,  to  secure  an  ante- 
cedent indebtedness,  conveyed  to  the  defend- 
ant, who  took  without  actual  notice  of  the 
premises.  Held,  (1)  that  the  husband,  in 
purchasing  the  property  through  B.  at  the 
foreclosure  sale,  was  but  pairing  his  own  debt, 
and  therefore  took  the  title  in  trust  for 
the  plaintiff;  and  (2)  that  the  records  were 
sufficient  to  put  the  defendant  upon  inquiry, 
and  he  was  bound  at  his  peril  to  inform  him- 
self as  to  the  facts;  and  that  he  therefore 
took  subject  to  the  trust.  (Hassey  v.  Wilke, 
55  Cal.  525.) 

Cited  70  Cal.  313 ;  74  Cal.  218, 849 ;  77  Cal.  62. 

335.  McKee,  J.,  dissenting,  was  of  the 
opinion  that  the  defendant  took  without 
actual  or  constructive  notice  that  B.  held  the 
title  in  secret  trust  for  the  husband,  or  that 
the  latter  held  it  for  his  wife.  (Hassey  v. 
Wilke,  55  Cal.  525.) 
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886.  Mortgage  executed  by  grantee  of  hiu- 
band  upon  property  purchased  with  funds 
helongmg  to  the  separate  estate  of  the  wife, 
and  deeded  to  the  wife  during  coverture,  is  a 
cloud  upon  the  wife's  title  which  a  court  of 
equity  will  remove.  (Ramsdeli  v.  Fuller,  28 
Oal.  37.) 
Cited  56  Oal.  176;  69  Oal  591. 

337.  If  land  is  purchased  with  funds  belong- 
ing to  the  separate  estate  of  the  wife,  and  the 
deed  expressing  a  money  consideration  is 
executed  to  the  wife  during  coverture,  and 
recorded,  and  the  husband  afterwards  sells 
the  land,  the  wife  not  joining  in  the  deed, 
and  his  grantee  executes  a  mortgage  on  the 
same  to  one  who  has  no  notice  other  than  the 
record  of  the  deed  to  the  wife  that  it  was  pur- 
chased with  the  separate  funds  of  the  wife, 
the  mortgage  will  be  set  aside  bv  a  court  of 
equity,  although  the  deed  on  its  face  did  not 
state  that  the  consideration  paid  was  the 
separate  estate  of  the  wife.  The  fact  that  the 
title  stands  in  the  name  of  the  wife  is  suffi- 
cient to  put  parties  dealing  with  land  upon 
inquiry.  (Ramsdeli  v.  Fuller,  28  GaL  37.) 
Oited  71  Oal.  427. 

in.  Contracts  of  Married  Women* 

/•  Convtmction  of  StatutM  Reiating  to;  Pointer 

Under  Chil  er  Mexican  Law. 

Construction  of  code  or  statutes.  See  post, 
851,  et  seq. 

838.  Statutes  empowering  a  wife  to  convey 
her  real  property  by  joining  with  her  hus- 
band in  the  dee<i  oi  conveyance  are  for  the 
benefit  of  the  wife  and  not  of  the  husband : 
and  any  construction  thereof  which  would 
result  in  making  it  more  easy  for  the  husband 
to  secure  control  of  the  estate  of  the  wife 
would  tend  to  defeat  the  object  of  the  law. 
(Rico  V.  Brandenstein,  98  Cal.  465.) 

339.  From  the  position  that  the  cai)acity  of 
the  wife  as  to  her  separate  property  is  equal 
to  that  of  the  husband  as  to  his  separate 
property  grave  doubts  exist  as  to  the  validitv 
of  some  of  the  provisions  of  our  statute.  (Sel- 
over  V.  American  R.  0.  Co.,  7  Cal.  266.) 

340.  The  statute  of  April  17,  1850,  gives  no 
greater  rights  or  privileges  to  wives  residing 
m  the  state  than  tnose  who  do  not  reside  here. 
(Beard  v.  Knox,  5  OaL  252.) 

341.  If  married  woman  acquired  property 
in  California  before  its  transfer  to  United 
States  by  inheritance  her  power  to  contract 
concerning  it  is  not  governed  by  the  act  of 
April  17, 1850,  *'  defining  the  rights  and  duties 
01^ husband  and  wife.''  (Raoouillat  v.  Sanse- 
vain,  32  Cal.  377.) 

Cited  32  Cal.  653;  86  Oal.  658;  40  Oal.  652; 
distinguished  83  Oal.  537. 

342.  A  married  woman  may  make  a  valid 
executory  contract,  by  her  attorney  in  fact, 
affecting  her  separate  estate  acquired  bv  her 
in  California  before  its  cession  to  the  United 
States,  and  her  husband  may  be  such  attor- 
ney in  fact.  (Racouillat  v.  Sansevain,  32 
Cal.  877.) 

843.  A  married  woman  who  resided  in  this 
state  and  owned  separate  j>roperty  therein 
before  its  cession  to  the  United  States  may 
convey,  or  contract  to  convey,  the  same  with- 


out any  restrictions  except  thoie  applicable 
toccmmon-law  contracts,  and  without  foUow- 
ine  the  provisions  of  the  act  defining  the 
riffhts  of  husband  and  wife  passed  April  17, 
1850.    (Bodley  v.  Ferguson,  80  Cal.  511.) 

844.  The  treaty  by  which  California  was 
ceded  to  the  United  States  preserved  to  mar^ 
ried  women  then  living  in  this  state  and  own- 
ing separate  property  therein  the  right  to 
contract  to  convey,  or  to  convey,  separate 
property,  and  neither  the  constitution  nor 
laws  of  this  state  can  deprive  them  of  that 
right,  or  unreasonably  interfere  with  its  exer- 
cise.   (Bodley  y.  Ferguson,  30  Oal.  511.) 

845.  Under  the  civil  law  a  married  woman 
could  contract  to  convey  her  separate  prop- 
erty, and  convey  it  with  the  hure  assent  of 
her  husband.  (Bodley  v.  Ferguson,  30  OaL 
511.) 

846.  Qy  the  Mexican  laws  the  wife  could 
neither  be  bound  as  security  for  her  husband 
nor  liable  as  a  joisi  contractor,  except  where  it 
was  shown  that  the  contract  was  advanta- 
geous to  the  wife.  (Hames  v.  Castro,  5  Oal. 
109.) 

2,  Power  i»  Bind  Hereetf  bf  Centroeit, 

847.  Effect  of  marriage  at  common  law  is 
to  deprive  the  wife  of  all  separate  legal  ex- 
istence, rendering  herself  incapable  of  bind- 
ing herself  by  a  contract.  (Miller  v.  Newton, 
23  Oal.  554.) 

Cited  47  Oal.  86;  60  (M.  106. 

848.  Coutrs  of  equity,  however,  lor  many 
imrposes,  treat  the  husband  and  wife  as  dis- 
tinct persons,  capable  of  contracting  with  and 
suing  each  other,  and  of  having  separate  es- 
tates, debts,  and  liabilities.  (Miller  y.  New- 
ton, 23  Cal.  554.) 

849.  By  the  common  law  a  married  woman 
cannot  bmd  herself  by  contract,  and  the  stat- 
ute of  this  state  has  not  changed  the  law  in 
this  respect,  except  in  certain  particular  cases. 
(Luning  V.  Brady,  10  OaL  265.) 

Cited  2  Mont.  464. 

350.  The  law  which  deprives  a  married 
woman  of  the  right  to  make  contracts  is  not 
altered  by  the  statute,  unless  in  respect  of 
the  property  specified  by  it,  and  she  can- 
not bring  suit  in  her  own  name  upon  a  con- 
tract which  she  was  not  authorized  by  the 
ptatnte  to  make.  (Snyder  v.  Webb,  3  Qa\, 
83.) 

351.  Except  in  special  cases,  as  under  the 
Sole  Trader's  Act,  a  married  woman  cannot, 
by  contract,  create  a  personal  liability  against 
herself  in  any  form.  (Maday  v.  Love,  25 
Cal.  367.) 

Cited  29  Oal.  566. 

352.  Under  section  167  of  the  Civil  Code, 
while  the  same  was  in  force  as  originally 
enacted,  a  married  woman  could  not  make  a 
valid  contract  for  the  payment  of  money. 
(Butler  V.  Baber,  54  Cal.  178.) 

Cited  62  Cal.  639. 

353.  Section  167  of  the  Civil  Code,  under 
which  a  married  woman  was  unable  to  make 
a  contract  for  the  pa3anent  of  money,  was 
changed  by  the  legislature  of  1873-74,  taking 
effect  Julv  1, 1874,  so  that  a  married  woman 
could  make  such  contract,  and  bind  herself 
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by  note  and  mortgage.  A  mortgage  executed 
by  a  married  woman  June  1, 1874,  was  bind- 
ing upon  her,  (Brickeli  y,  Batchelder,  62 
Cal.G§4.) 

854.  Under  eection  158  of  the  Civil  Ckxle  a 
married  woman  may  enter  into  any  agree- 
ment or  transaction  respecting  her  property 
which  she  might  if  unmarried.  Sae  may 
mortgage  or  convey  it  by  deed  of  trust  to 
secure  the  debts  of  her  husband,  and,  having 
done  80,  his  creditors  may  enforce  their  claims 
against  it  in  the  same  manner  and  to  the  same 
extent  that  they  could  if  it  were  his  property 
and  not  hers.    (Burkle  y.  Levy,  70  Cfal.  250.) 

855.  A  married  woman,  except  in  relation 
to  her  separate  property,  is,  in  this  state, 
under  a  disability  to  contract ;  but,  as  to  her 
separate  property,  she  is  considered  as  a  feme 
sole,  and  may  make  any  contract  with  relation 
to  it;  and,  where  a  married  woman  executes 
a  note  and  a  mor^^age  upon  her  separate 
property,  the  promise  to  pay  is  to  be  construed 
as  relating,  not  only  to  the  mortgaged  prem- 
ises, but  to  her  separate  property  generally. 
(Alexander  y.  Bouton,  55  Gal.  15.) 

Cited  02  Cal.  639;  67  Cal.  540;  70  Gal.  252; 
96  0al.611;  18Ney.  828. 

866.  Wife's  consent  must  be  jierfectly  free. 
She  can  make  no  contract  to  bind  herself, 
except  in  the  manner  prescribed  by  law. 
The  provisions  of  the  statute  must  be  strictly 
pursued*  (Barrett  y.  Tewksbury,  9  Cal.  13.) 
Cited  28  OaL  566;  25  Gal.  874;  80  Cal.  142, 

518:  81  Gal.  645;  40Cal.662;  55  Gal.  56,  69; 

68  6a.  512;  66  Cal.  878;  6  Mont.  611. 

857.  A  feme  covert  cannot  contract  under 
the  laws  of  this  state  so  as  to  render  her  lia- 
ble in  a  suit  at  law.  (Bowe  y.  Kohle,  4  Cal. 
285.) 

Cited  10  Cal.  267;  88  Cal.  256;  66  Gal.  128;  8 
Mont.  464. 

858.  While  a  married  woman  cannot  bind 
herself  in  a  contract  to  the  extent  that  a  per^ 
sonal  judgment  can  be  rendered  against  her, 
yet  she  may  contract  for  services  to  be  ren- 
dered for  the  protection  and  preservation  of 
her  separate  estate,  which  is  personal  prop- 
erty, and  for  services  thus  rendered  on  the 
Udih  of  her  separate  estate  a  court  of  Muity 
will  enforce  the  lien  on  it.  (Terry  y.  Ham- 
monds, 47  Cal.  32.) 

859.  A  married  woman  has  no  power  to 
sign  in  her  own  name  a  promissory  note  and 
execute  a  mortgage  to  secure  its  payment. 
(Bimpers  y.  Sloan,  6  Cal.  457.) 

Cited  6  Gal.  72;  3  Mont.  464. 

860.  Amarried  woman  mny  bind  herself  by 
a  promlBSory  note,  even  if  not  given  in  a 
transaction  respecting  her  separate  property. 
(Wood  y.  Orford,  52  Cal.  412.) 

Cited  62  Gal.  639. 

861.  A  married  woman  has  power  to  make 
a  promiflsory  note  and  execute  a  mortgage  of 
ho'  separate  real  estate  to  secure  its  payment. 
(Marlow  y.  Barlew,  53  Cal.  456.) 

Cited  62  Gal.  639;  67  Cal.  540;  96  Cal.  611; 
18  Ney.  828. 

862.  In  this  state  a  married  woman  may 
enter  into  any  engagement  or  transaction  re- 
specting propierty  wnich  it  would  be  compe- 
tent for  an  unmarried  woman  to  enter  into, 
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and  her  capacity  in  this  respect  extends  to 
the  making  of  a  promissory  note  for  a  con- 
sideration or  the  accommooation  of  another 
person ;  and  such  a  note  may  be  enforced  by 
a  holder  for  value  ap;ainst  her  separate  estate, 
though  taken  by  him  with  notice  of  the  dr^ 
cumstances  under  which  it  was  given.  (Goad 
V.  Moulton,  67  Cal.  536.) 
Cited  96  Cal.  611. 

863.  A  married  woman  cannot  charge  her 
separate  estate  by  the  execution  of  a  promis- 
sory note  acknowledged  as  instruments  con- 
veying her  separate  estate  are  required  to  be 
acknowledged.    (Smith  v.  Greer,  81  Cal.  476.) 

864.  A  married  woman  cannot  create  a  jier^ 
sonal  liability  bv  the  execution  of  a  promissory 
note  acknowledged  as  instruments  affecting 
her  separate  estate  are  required  to  be  ac- 
knowledged.  Her  capacity  to  contract  is  con« 
fined  to  exceptional  cases,  such  as  sole  trader. 
(Smith  V.  Greer,  81  Gal.  476.) 

Cited  38  Cal.  233,  256. 

865.  Under  the  laws  of  California  a  married 
woman,  by  the  mere  execution  of  a  j)romissory 
note  in  the  ordinary  form  in  consideration  of 
services  rendered,  or  moneys  furnished  for  her 
benefit  or  the  benefit  of  her  separate  estate, 
or  by  the  purchase  of  goods  in  the  ordinary 
mode  for  her  separate  use.  with  the  intent  and 
understanding  that  the  demand  thus  arising 
shall  be  satisfied  out  of  her  separate  estate, 
cannot  create  a  charge  or  encumbrance  upon 
such  separate  estate ;  nor  can  a  court  of  equity 
impose  and  enforce  such  claim  or  demand  as 
a  charge  of  encumbrance  upon  such  separate 
estate.  (Maclay  y.  Loye,  25  Gal.  367.) 
Cited  80  Gal.  142,  517;  31  Cal.  478,  644,  654; 

33  Gal.  238,  256;  40  Gal.  558;  distinguished 
26  Gal.  446. 

866.  The  act  concerning  conveyances  au- 
thorizes a  married  woman  to  execute  a 
mortgage  upon  her  real  property  without  re- 
striction as  to  purpose  or  person,  and  she 
may  execute  it  for  ner  own  debt,  or  for  the 
debt  of  her  husband,  or  of  any  other  person, 
subject  to  no  other  restraint  than  that  im- 
posed by  the  requirement  of  thejoiut  execu- 
tion of  her  husband.  (Spear  v.  Ward,  20  C>ei1. 
659.) 

867.  The  wife  may  mortgage  her  separate 
property.  If  she  owns  an  undivided  interest 
m  property  purchased  by  her  partly  with  her 
separate  funds  and  partly  with  community 
property,  being  a  tenant  m  common  in  pro- 
portion to  the  separate  funds  paid  by  her, 
and  mortgages  the  whole  of  the  property  thus 
acquired,  her  interest  may  be  sold  under  the 
decree  of  foreclosure,  ana  it  does  not  lie  in 
her  mouth  to  object  that  the  decree  directs 
the  sale  of  the  whole  property,  and  is  there- 
fore too  broad.  (Lormg  y.  Stuart,  79  Gal. 
200.) 

868.  Where  N.  made  arrangements  vrith  the 
tenant  in  possession,  who  was  a  married  wom- 
an, to  pay  the  purchase  money  and  take  a 
conyeyance  of  the  premises,  and  in  pursuance 
of  this  acpeement  she  paid  five  hundred  dol- 
lars, which  was  credited  on  the  mortgage 
previously  given,  and  plaintiff  was  informed 
of  this  arrangement,  and  approved  of  it,  held, 
that  this  agreement  was  void,  because  the 
tenant,  being  a  married  woman,  had  no  ca- 
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pacity  to  contract,  and  any  agreement  on  the 
part  of  plaintiff  to  accept  her  as  purchaaer, 
and  releaae  the  corporation,  was  void,  for 
want  of  consideration.  (Shaver  v.  Bear  Kiyer 
etc  Min.  Co.,  10  Cal.  896.) 

809.  A  married  woman  cannot  bind  herself 
by  a  contract  to  ra^r  an  attorney  for  procuring 
a  divorce  and  a  oivislon  of  the  common  prop- 
erty.   (Drais  v.  Hogan,  50  OaL  121.) 
Cited  3  Mont.  464. 

870.  If  wife  was  abandoned  by  her  husband 
before  she  came  to  this  state,  and  the  hus- 
band has  not  been  in  the  state,  she  is  dothed 
with  full  power  to  make  contracts  here  as  a 
feme  sole.  (Blumenberg  v.  Adams,  49  Oal. 
808.) 

Enforcement  of  contracts  in  equity.  See 
post,  lU,  9. 

8.  BM00eiaf  Contraet  What  h, 

871.  To  establish  that  contract  is  advantage- 
ous to  wife  means  that  it  accrued  to  the  bene- 
fit of  her  separate  estate.  (Hames  v.  Castro, 
5  Cal.  109.) 

4,  Coneumnce  of  Husband,  Koemity  ot 

872.  Lands  a^xiuired  by  a  married  woman 
under  the  Mexican  laws,  and  which  were  her 
separate  estate,  might  be  conveved.  before  the 
adoption  of  our  statute,  with  the  bare  assent 
of  the  husband  by  an  informal  instrument,  or 
possibly  without  writing.  Bjr  our  constitu- 
tion property  thus  acquired  is  the  separate 
estate  of  the  wife ;  she  does  not,  therefore, 
look  to  our  statute  respecting  conveyances  as 
the  source  of  her  authority  to  sell  or  dispose 
of  her  propertjT*  On  the  contrary,  the  stat- 
utes are  a  limitation  upon  the  nower  pre- 
scribing a  new  and  distinct  mode  of  convening 
the  limd  or  evidencing  the  sale  or  disposition 
of  it.  It  disables  her  from  disposing  of  her 
property  as  she  could  before  have  done.  So 
for  as  tne  disability  is  clearly  evidenced  the 
restraint  exists ;  but  it  goes  no  further  to  re- 
strain her  than  this  manifest  intent.  She 
retains  all  her  original  rights  and  powers  over 
the  subject,  except  such  as  are  expressly  taken 
away.    (Ingoldsby  v.  Juan,  12  CM.  564.) 

878.  In  such  case  the  joining  of  the  hus- 
band in  the  conveyance  is  not  for  the  purpose 
of  passing  titie,  for  he  has  none  to  convey.  It 
is  only  as  a  precaution  against  imposition,  or 
to  afford  her  his  protection,  or  similar  rea- 
sons of  policy,  or  to  evidence  his  renunciation 
of  the  right  to  manage  or  control  it.  (In- 
goldsby V.  Juan,  12  Osl.  664.) 

874.  To  the  efficacy  of  a  conveyance  of  her 
real  estate  by  a  married  woman  it  is  essen- 
tial that  she  ]oin  with  her  husband  in  its  ex- 
ecution, and  state  on  a  private  examination 
at  the  time,  separate  and  apart  from  him. 
and  without  his  hearing,  that  she  executed 
the  same  freely,  without  fear  of  him,  or  com- 
pulsion, or  undue  influence  from  him,  and 
that  she  does  not  wish  to  retract  its  execu- 
tion. This  private  examination — ^this  deter- 
mination of  the  will  as  to  the  retraction  of 
the  execution — are  not  matters  which  can  be 
delegated  to  another.  (Mott  v.  Smith,  16 
Cal.  633.) 
Cited  81  Cal.  647,  664;  2  Dak.  18. 


876.  Section  6  of  the  act  defining  the  rights 
of  husband  and  wife,  requiring  adeedoonvev- 
ing  the  separate  property  of  the  wife  to  be 
signed  by  tne  husband  as  well  as  the  wife,  is 
not  unconstitutional.  (Dow  v.  Gould  k  Cony 
Silver  Min.  Co.,  31  Cal.  629.) 

876.  The  wife  cannot  oonvev  her  separate 
estate,  acquired  before  the  act  ol  1850,  whether 
legal  or  equitable,  except  by  the  joint  deed  of 
herself  and  husband.  (Morrison  v.  Wilson, 
18  Cal.  494.) 

Cited  16  Cal.  290;  25  Cal.  874;  80  CaL  142, 
617;  81  Cal.  646;  66  Cal.  67;  68  CaL  139. 

877.  Under  the  statute  of  1862,  concerning 
the  separate  pro^rty  of  the  wife,  the  assent 
of  the  husband  is  required  not  only  to  the 
sale  by  the  wife  of  her  separate  propertv,  bat 
also  to  her  conveyance  of  the  same,  and  that 
assent  must  be  expressed  by  his  signature  to 
the  conveyance,  made  by  himself,  and  he  can- 
not, by  a  letter  of  attorney,  delegate  to  an- 
other tiie  power  to  subscribe  his  name  to  such 
conveyance.  (Meagher  v.  Thompson,  48  CaL 
189.) 

Cited  64  Oal.  600;  98  Cal.  409. 

878.  If  the  statute  requires  the  deed  by 
which  the  separate  estate  of  a  married  woman 
is  conveyed  to  be  signed  by  both  the  husband 
and  wife  it  is  doubtful  whether  the  husband 
can,  by  a  power  executed  by  himself  alone, 
delegate  to  an  attorney  in  fact  the  i>ower  to 
sign  his  name  to  a  convevance  of  his  wife's 
separate  property ;  but,  if  he  can  do  so,  the 
power  of  attorney  must  expressly,  or  by  neces- 
sary implication,  confer  the  power.  (Green 
V.  Swift,  49  Cal.  260.) 

Cited  64  CaL  500,  501. 

879.  A  married  woman  has  no  power  to  sign 
in  her  own  name  a  promissory  note,  and  exe- 
cute a  mortgage  to  secure  its  payment.  (Sim- 
pers V.  Sloan,  6  Cal.  457.) 

880.  A  mortgage   executed  by  a  married 
woman  on  real  estate,  without  the  signature 
of  hex  husband,  is  void,  and  cannot  be  en- 
forced.   (Camden  V.  YaU,  23  Cal.  633.) 
Cited  24  CaL  896;  63  Cal.  189. 

881.  The  wife  cannot  mortgage  her  separate 
real  estate  unless  her  husband  unites  m  the 
conveyance  in  the  mode  prescribed  by  oar 
statutes,  at  least  as  to  property  acquired  alter 
the  passage  of  the  statutes ;  and  these  statutes, 
when  operating  in  future,  are  constitutional. 
(Harrison  v.  Brown,  16  Cal.  287.) 

Cited  8  Nev.  262. 

882.  A  married  woman  cannot  make  an 
assignment  of  a  mortgage  without  the  concur- 
rence of  the  husband.  (Tryon  v.  Sutton,  18 
(3aL  490.) 

Husband  must  join  in  power  of  attorney. 
See  post,  III,  6. 

888.  A  deed  properly  executed  and  acknowl- 
edged by  the  wife  of  her  separate  pro])erty, 
with  the  assent  of  her  husband  underwritten, 
not  under  seal,  but  properly  acknowledged,  is 
sufficient  to  pass  the  title.  (Ingoldsby  v. 
Juan,  12  CaL  664.) 
Cited  13  Cal.  497 ;  26  CaL  888 ;  80  CaL  616, 517 ; 

82  CaL  883;  49  CaL  191;  60  CaL  80. 

884.  It  is  not  necessary  that  the  husband's 
name,  as  a  grantor,  should  be  inserted  in  the 
body  of  a  deed  given  by  a  married  woman 
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tOfOfBflatt  her  separate  estate,  but  it  is  saffl- 
elent  if  ne  sign,  seal,  and  acknowledge  it. 
(Dentsel  ▼•  Waldie*  ao  Oal.  138.) 
Cited  16  Or.  280. 

385.  A  deed  which  recites  the  title  of  the 
wife,  and  then  declares  that  the  husband 
unites  in  the  conveyance,  in  pursuance  of  the 
statute,  is  sufficient.  (Ingoldsby  v.  Juan,  12 
Oal.  664.) 

386.  Where  a  husband  abandons  his  wife, 
leaving  her  to  her  labor  for  a  support,  and  she 
obtains  such  articles  as  furniture  by  her  own 
contracta  and  earnings,  he  must  oe  held  to 
assent  to  her  disposition  of  the  property,  if 
her  necessities  or  convenience  require  it. 
He  permits  her  to  act  as  a  feme  sole  in  ac- 
quiring such  property.  (Lawrence  v.  Spear, 
17  OaL  421.) 

387.  The  act  of  February  24, 1865  (Wood's 
Digest,  4(X)),  makes  ui  exception  as  regards 
the  right  of  the  wife  to  contract  alone  in  case 
the  husband  be  not  and  for  one  year  next 
preceding  the  execution  of  the  conveyance  of 
the  wife  has  not  been  bona  fide  residine  in 
this  state.    (Harrison  v.  Brown,  16  Cal.  &7.) 

388.  The  fact  that  the  husband  abandons 
his  wife,  or  suffers  her  to  act  as  a  feme  sole, 
and  take  care  of  herself,  does  not  give  her  a 
right  to  mortgage  either  his  or  her  separate 
property,  whatever  may  be  the  effect  of  such 
acts  of  the  husband  in  rendering  her  per- 
sonally liable  for  her  contracts.  (Harrison  v. 
Brown,  16  Oal.  287.) 

5.  Pown  of  Mttoivy,  and  ContraeU  Under. 

880.  A  married  woman  cannot  invest  an- 
other with  power  to  sell  any  interest  she  may 
possess  in  real  estate,  in  the  absence  of  statute 
to  that  effect,  and  there  is  no  such  statute  in 
this  sUte.  (Mott  v.  Smith,  16  Cal.  633.) 
Oited  30  Cal.  142;  31  Cal.  645,  646. 

890.  Prior  to  the  act  of  April  8,  1868,  a 
married  woman  could  not  sell  and  convey  her 
separate  estate  by  an  attorney  in  fact,  but 
must  do  it  in  propria  personse.  (Dentzel  v. 
Waldie,  30  Oaf.  138,  c^ted  31  Cal.  646,  654; 
Dow  V.  Gould  A  Curry  Silver  Min.  C)o.,  31 
OaL  629.) 

891.  tJnder  the  laws  of  this  state  in  force  in 
the  year  1867  a  married  woman  could  not  ex- 
ecute a  valid  power  of  attorney  to  sell  or  con- 
vey her  separate  real  estate,  situate  in  this 
state,  unless  her  husband  united  in  the  exe- 
cution of  it.  (Heinlen  v.  Martin,  63  Cal. 
321.) 

3^.  A  sale  of  a  married  woman's  separate 
property,  made  by  her  attorney  in  fact  m  her 
name,  under  a  power^  in  the  execution  of 
which  the  husband  did  not  join  by  affixing 
his  signature  in  writine,  is  void,  and  if  made 
before  the  passage  of  tne  act  of  April  3, 1863, 
was  not  validated  by  that  act.  ( Dow  v.  Gould 
A  Curry  SUver  Min.  Co.,  31  Cal.  629.) 

393.  A  power  of  attorney  of  a  married 
woman  is  void,  unless  the  husband  join  in  the 
execution  of  the  same  by  affixing  his  signa- 
tuie  to  the  instrument  in  writing.  (Dow  v. 
Gould  &  Curry  Silver  Min.  Co.,  31  Cal.  629.) 
died  49  Cal.  191. 

394.  In  a  power  of  attorney  made  by  the 
wife  for  the  sale  of  her  separate  estate  it  is 


not  necessary  that  the  husband's  name  be 
mentioned  in  the  body  of  the  instrument  as  a 
constituent,  but  it  is  sufficient  if  he  sign,  seal, 
and  acknowledge  it.  It  is  not  necessary  that 
such  power  should  in  terms  authorize  the  at- 
torney to  sign  the  husband's  name  to  the 
deed.     (Dentzel  v.  Waldie,  30  Cal.  138. ) 

396.  The  act  of  April  3. 1863,  did  not  vali- 
date powers  of  attorney  tneretofore  made  by 
married  women,  but  to  which  the  husband 
did  not  affix  bis  signature  in  writing.  cDow 
V.  (Jould  A  Curry  Silver  Min.  Co.,  31  Oal.  629.) 

396.  The  act  of  April  3. 1863,  had  a  retroac- 
tive effect,  and  validatea  powers  of  attorney 
before  then  executed  by  married  women,  in 
which  the  husband  joined,  and  also  validated 
all  conveyances  of  the  wife's  property  there- 
tofore made  under  such  powers.  (Dow  v. 
Gould  A  Curry  Silver  Min.  Co.,  31  Cal.  629.) 

397.  A  joint  power  of  attorney  from  the 
husband  and  wife  is  effectual  to  authorize  the 
attorney  in  fact  to  execute  a  lease  of  the 
separate  estate  of  the  wife.  (Douglas  v. 
Fulda,  60  Cal.  77.) 

398.  If  the  husband  and  wife  make  a  joint 
power  of  attorney  authorizing  the  attornejr  in 
fact  to  lease  the  separate  estate  of  the  wife, 
the  attorney  in  fact,  since  April  13, 1863,  may 
execute  the  lease  in  the  name  of,  and  as  the 
lease  of  the  wife  alone,  the  same  as  if  she  was 
an  unmarried  woman.  (Douglas  v.  Fulda,  60 
Cal.  77.) 

399.  Is  it  necessary  for  the  attorney  in  fact 
of  a  married  woman,  for  the  conveyance  of 
her  separate  estate,  to  sign  the  husband's 
name  to  the  deed  executed  under  the  power, 
query?    (Dentzel  v.  Waldie,  30  Cal.  138.) 

6.  Contraetw  Executed  by  Hueband  and   Wife 

Jointly. 

400.  A  woman  is  not  personally  liable  on 
contract  signed  by  her  husband  and  herself. 
It  is  the  contract  of  the  husband  alone. 
(Shartzer  v.  Love,  40  Cal.  93.) 

401.  Where  a  husband  and  wife  executed  a 
joint  and  several  promissory  note,  held,  that 
the  note  was  only  obligatory  as  the  individual 
contract  of  the  husband.  (Luning  v.  Brady, 
10  Cal.  266.) 

402.  A  married  woman  is  not  bound  by  a 

gromissory  note  executed  by  her  jointly  with 
er  husband.    It  is  the  note  of  her  husband 
alone.    (Brown  v.  Orr,  29  Cal.  120.) 
Oited  38  Cal.  233 ;  8  Mont.  464. 

403.  Where  husband  and  wife  execute  note 
and  mortgage,  note  is  good  as  to  husband, 
even  if  void  as  to  the  wile  \  and  the  property 
is  bound  by  the  mortgage,  independent  of  the 
note  of  the  wife.  (Pfeiffer  v.  Itiehn,  13  Cal. 
643.) 

Deed  by,  as  constructive  notice  of  deed  to 
wife.    See  Notice,  9,  et  seq. 

Joint  contract  of  husband  and  wife,  enforce- 
ment of.    See  Specific  Performance,  IV,  4. 

7.  Meting  ae  Security  for  Mnctiier'e  Debt;  Mortgage 

to  Secure  Hueband'e  Debt 

404.  A  married  woman  may  enter  into  a 
contract  to  assume  the  payment  of  an  in- 
debtedness of  a  third  person  in  consideration 
of  the  conveyance  to  her  of  a  tract  of  land. 
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The  promiie  to  answer  lor  such  indebtedness 
is  An  original  obligation  and  need  not  be  in 
writing.  (Sacramento  Lumber  Co.  v.  Wag* 
ner,  67  Gal.  293.) 

405.  Where  wife  executes  mortffage  upon 
her  separate  property  for  debt  of  another, 
whether  that  other  be  her  husband  or  a 
stranger,  she  becomes,  as  to  that  debt,  a  mere 
surety,  and  is  entitled  to  all  the  rights  and 
privileges  of  that  character.  (Spear  v.  Ward| 
20  Cal.  659.) 

Cited  55  Cal.  528;  77  Cal.  62;  9  Or.  516. 

406.  If  one  of  the  makers  of  a  note  and 
mortgage  and  of  a  subsequent  promise  to  pay 
the  indebtedness  in  gold  coin  in  consideration 
of  forbearance  was  a  married  woman,  such 
subsequent  promise  could  not  be  enforced 
i^ainst  her,  under  any  circumstances,  x>^r- 
sonally,  nor  against  her  estate,  unless  the  in- 
strument in  writing  containing  the  subse- 
quent promise  had  been  acknowledged  and 
certified  as  required  by  law.  (Belloc  y. 
Dayis,  38  Cal.  242.) 

Cited  3  Mont.  464. 

407.  Wife  who  mortgages  her  property  to 
secure  her  husband's  contract  is  a  surety 
merely.  The  release  of  the  husband's  obliga- 
tion by  the  act  of  the  creditor  is  new  matter, 
and  must  be  set  up  in  the  answer.  Defects  in 
the  answer  are  not  cured  by  the  course  of  the 
parties  at  the  trial,  unless  such  course  ap- 
pears clearly  and  beyond  controversy.  (Bull 
V.  Coe,  77  C;al.  54.) 

408.  If  the  wife  acknowledges  a  mortgage 
on  her  separate  property  to  secure  a  debt 
owed  by  her  husband,  ana  is  induced  to  do  so 
by  a  promise  of  her  husband's  attorney  that 
he  wul  see  the  debt  paid,  neither  this  promise 
nor  the  failure  to  perform  it  will  invalidate 
the  acknowledgment.  (Connecticut  Life  Ins. 
Ck>.  V.  McCormick,  45  Cal.  580. ) 

409.  The  apx)ellant,  to  secure  the  debt  of  her 
husband,  joined  with  him  in  a  not 3  and  in  a 
mortgage  upon  her  separate  property,  having 
been  induced  to  do  so  by  the  representations 
of  her  husband  that  she  was  to  be  liable  only 
to  the  extent  of  the  mortgaged  property.  The 
plaintiff  also  took  a  collatend  agreement  from 
others  to  secure  anv  deficiency  that  might  re- 
main after  the  sale  of  the  mortgaged  prop- 
erty ;  but  the  defendants  were  not  parties  to 
this  agreement.  Held,  in  an  action  to  fore- 
close the  mortgage,  that  the  appellant  was 
bound  as  principal,  and  that  her  liability  was 
not  affected  by  the  understanding  she  had 
with  her  husband,  or  by  the  additional  secu- 
rity taken  by  the  plaintiS.  And  held,  further, 
that  she  was  lialole  for  any  deficiency  that 
might  arise  upon  the  sale  of  the  mortgaged 

S remises,   ana    that    judgment    might    be 
ocketed  against  her  for  it.     (Alexander  v. 
Bouton,  55  Cal.  15.) 
Cited  96  Cal.  611. 

410.  If  the  wife,  to  secure  the  debt  of  the 
husband,  mortgages  her  separate  property, 
and  the  husband  dies,  and  the  holder  fails  to 
present  the  claim  to  the  administrator  for 
allowance,  and  the  mortgage  is  afterward 
enforced,  whether  the  wiaow  has  a  contin- 
gent claim  which  she  may  afterwards  enforce 
against  the  estate,  spoken  of,  but  not  decided. 
(Sichel  V.  Carrillo,  42  Cal.  493.) 


411.  Where  a  bond  is  giyen  in  the  nsosl 
form,  expressing  the  personal  obli^tion  of 
the  huslmnd  alone,  ana  in  connection  with  it 
a  mortgage  in  the  usual  form  executed  by  ths 
husband  and  wife,  purporting  to  cover  the 
separate  estate  of  the  wife  as  well  as  the  in- 
terest of  the  husband  in  the  premises  mort- 
gaged, the  transaction  will,  upon  its  face, 
create  the  presumption  that  the  wife  is  a 
mere  surety  for  the  husband's  debt.  (Spear 
V.  Ward,  20  Cal.  659.) 

412.  The  presumption  of  the  suretyship  of 
the  wife  may  be  repelled  by  proof  aliunde 
showing  that  the  debt  secured  was  created 
for  her  benefit  or  that  of  her  estate :  and  on 
like  grounds  the  presumption  will  be  de- 
stroyed by  a  recital  in  the  mortgage  of  a  faH 
inconsistent  with  the  theory  that  the  wife 
contracted  as  a  surety.  (Spear  v.  Ward,  20 
Cal.  659.) 

413.  W.  executed  a  bond  to  S.,  conditioned 
for  the  payment  by  him  of  six  thousand  dol- 
lars in  one  year  with  interest;  and  at  the 
same  time,  as  security  for  its  payment,  W. 
and  wife  executed  a  mortgage  upon  the  sepa- 
rate projierty  of  the  wife,  which  mortgage  re- 
cited as  the  consideration  of  its  execution  the 
receipt  of  six  thousand  dollars  by  the  mort- 
gagors "  and  each  of  them."  In  an  action  by 
5.  to  foreclose  the  mortgage  the  wife  defended 
upon  the  ground  that  she  was  a  mere  surety 
for  her  husband,  and  that  the  liability  of  her 
property  had  been  discharged  by  an  extension 
of  the  time  of  payment  given  by  8.  to  her 
husband.  By  the  pleadings  the  extension  of 
time  was  admitted,  and  the  question  of  sure- 
tyship put  in  issue,  and  the  cause  was  sub- 
mitted without  the  introduction  of  other  proof 
than  the  bond  and  mortgage.  Held,  that  (he 
property  of  the  wife  was  lx>und  by  the  mort- 
gage ;  that  she  was  not  a  surety  for  her  hus- 
band, the  recital  as  to  the  consiaeration  meet- 
ins  and  countervailing  the  effect  which  would 
otherwise  have  arisen  from  the  form  of  the 
transaction.    (Spear  v.  Ward,  20  Cal.  669.) 

Power  to  act  as  surety  under  Mexican  law. 
See  ante,  346. 

8.  Form  of;  HfeeeMsHy  of  WHting;  Mss/gneo  of 
Inwaiid  Contract^  Rights  of. 

414.  Act  of  April  16, 1850,  concerning  con- 
veyances, does  not  provide  for  any  me^od 
by  which  the  contract  of  a  married  woman  to 
convey  her  separate  estate  must  be  evidenced, 
nor  does  it  require  that  her  contract  to  con- 
vey and  her  conveyance  of  such  property  shall 
be  executed  in  the  same  manner.  (Bodley  v. 
Ferguson,  30  Cal.  511.) 

415.  The  act  of  April  16, 1850,  "concerning 
conveyances,"  has  no  bearing  upon  the  ques- 
tion ol  the  character  of  evidence  by  which  the 
contract  of  a  married  woman  to  convey  her 
separate  estate  may  be  proved.  (Bodley  v. 
Ferguson,  30  Cal.  511.) 

416.  Generally  conveyance  by  feme  covert, 
not  executed  according  to  forms  prescribed 
by  statute,  is  invalid.  (Morrison  y.  Wilson, 
13  Cal.  494.) 

Cited  2  Dak.  23. 

Provisions  of  statute  must  be  strictly  fol- 
lowed.   See  ante,  356. 
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417.  Literal  confonnity  with  statute  con- 
oeining  conveyances  of  the  separate  proi)erty 
of  the  wife,  as  a  general  rale,  is  not  requirea. 
A  sabstantial  compliance  is  all  that  is  neces- 
sary.   (Ingoldsby  y.  Juan,  12  Cal.  664.) 

418.  The  provision  of  the  "Act  defining  the 
rights  of  husband  and  wife,"  that  a  married 
woman  cannot  make  any  sale  or  other  aliena- 
tion of  her  separate  property,  except  by  an 
instrument  in  writing,  has  reference  to  prop- 
erty other  than  money.     It  does  not  contem- 

glate  that  every  time  a  married  woman  pays 
er  money  for  articles  j>urchased  she  must 
execute  an  instrument  m  writing  in  order  to 
make  a  valid  transfer  of  the  money,  (Coles 
V.  Soolsby,  21  Cal.  47.) 

419.  Under  our  statute  the  sale  of  the  sepa- 
rate property  of  the  wife,  whether  real  or  per- 
sonal, must  be  in  writing,  signed  and  ac- 
knowledged in  the  manner  pointed  out  by  the 
statute,  or  it  is  void.  (Selover  v.  American 
B.  0,  Co.,  7  Cal.  266.) 

Cited  9  Cal.  592;  25  Cal.  874,  876:  80  Cal.  142, 
518-  81  Cal.  644;  59  Cal.  512;  tUstinguished 
23  Cal.  566. 

420.  A  married  woman  cannot  convey  or 
charge  her  separate  estate,  except  by  an  in- 
strument in  writing  made  for  that  purpose, 
and  executed  and  acknowledged  as  requirea 
by  section  6  of  the  act  defining  the  rights  of 
husband  and  wife.  (Smith  v.  Greer,  31  Cid. 
476.) 

Cited  63  Cal.  189. 

421.  A  married  woman  in  this  state  has  no 
power  to  create  any  charge,  or  lien,  or  encum- 
Dranoe  upon  her  separate  estate,  except  by  an 
instrument  in  writing,  signed  and  acknowl- 
edged by  the  wife,  in  accordance  with  the 
sixth  section  of  the  act  defining  the  rights 
and  duties  of  husband  and  wife,  passed  April 
17, 1850.  (Maday  v.  Love,  25  CSal.  367.) 
Cited  47  Cal.  32;  50  Cal.  103. 

422.  A  court  of  equity  iu  this  state  has  no 
power  to  enforce  any  claim  or  demand  as  a 
charge  or  encumbrance  on  the  separate  estate 
of  a  married  woman  unless  such  claim  or  de- 
mand has  become  a  charge,  hen,  or  encum- 
brance thereon  by  virtue  of  a  contract  evi- 
denced by  an  instrument  in  writing,  signed 
and  acknowledged  by  the  wife  in  accordance 
with  the  sixth  section  of  the  act  defining  the 
rights  and  duties  of  husband  and  wife,  passed 
April  17, 1850.  (Maclay  v.  Love,  25  Caf  367.) 
Cited  29  Cal.  122;  47  Cfal.  32;  50  Cal.  103. 

423.  A  deed  of  a  married  woman  conveys 
no  title  unless  it  is  acknowledged  by  her  m 
conformity  with  the  requirements  of  the 
statute.  A  proper  acknowledgment  made 
subsequent  to  her  conveyance  to  a  second 
grantee  will  not  cure  the  defect.  (Durfee  v. 
Garvey,  65  Cal.  406.) 

424.  The  deed  of  a  married  woman  has  no 
validity,  and  is  not  in  a  condition  to  be  de- 
liverea  or  accepted  until  it  is  acknowledged 
and  certified  as  required  by  sections  1186  and 
1191  of  the  Civil  Code.  (Bank  of  Healdsburg 
V.  Bailhache,  65  Cal.  327.) 

Cited  68  Cal.  140. 

425.  The  amendment  of  May  12, 1862,  to  the 
act  of  1850,  defining  the  rights  of  husband  and 
wife,  freed  the  personal  estate  of  the  wife  from 


the  rule  laid  down  in  Maclay  v.  Love,  25  Cal. 
367,  and  since  the  amendment  a  court  of 
equity  will  enforce  a  lien  on  the  wife's  sepa- 
rate personal  estate  for  supplies  furnished  her 
to  be  used  in  the  care  of  such  estate  and  upon 
the  credit  of  the  same.  (Friedberg  v.  Parker, 
50  Cal.  103.) 

426.  The  amendment  of  1862  to  the  act  of 
1860,  defining  the  rights  and  duties  of  hus- 
band and  wife,  takes  the  personal  separate  es- 
tate of  the  wife  out  of  the  rule  laid  down  in 
Maclay  v.  Love,  25  Cal.  367,  that  a  married 
woman  cannot  create  a  lien  on  her  separate 
estate  except  by  a  contract  in  writing,  signed 
and  acknowledged  by  the  wife,  as  prescribed 
in  the  sixth  section  of  the  act.  (Terry  v. 
Hammonds,  47  Cal.  32.) 

Cited  51  Cal.  356.  * 

427.  The  acceptance  of  rent  by  the  married 
woman,  where  a  lease  by  her  was  not  acknowl- 
edged, creates,  at  most,  a  tenancy  which  is  de- 
terminable by  notice.  (Carlton  v.  Williams, 
77  Cal.  89.) 

428.  Where  a  feme  sole  becomes  the  owner 
of  shares  of  stock  in  a  company,  and  after- 
wards marries,  and  after  marriage  the  hus- 
band and  wife  execute  an  indorsement  on  the 
certificate  of  stock,  purpiorting  to  sell  the 
same  to  A  without  an]r  privy  examination  of 
the  wife,  and  there  being  at  the  time  no  in- 
ventory of  the  separate  property  of  the  wife 
on  record,  held,  that  such  sale  was  void  as 
against  a  subsequent  purchaser  under  an  in- 
strument duly  signed  and  acknowledged. 
(Selover  v.  American  R.  Co.,  7  Cal.  266.) 
Cited  9  Cal.  592;  25  Cal.  374, 376;  84  Cal.  139; 

distinguished  23  Cal.  566. 

What  execution  by  husband  sufficient.  See 
ante,  383. 
Privy  examination  of  wife.    See  ante,  374. 

429.  Where  a  mortgage  is  executed  by  a 
married  woman  upon  real  estate  for  the  pur- 
chase money  of  the  same,  and  such  mortgage 
is  void  and  cannot  be  enforced  by  reason  of 
defective  execution,  ^e  assignee  of  the  mort- 
gage, by  virtue  of  the  assignment,  does  not 
acquire  any  such  interest  in  the  mortgaged 
property  as  to  entitle  him  to  a  decree  rescind- 
ing the  contract  and  settine  aside  the  deed  of 
conveyance,  and  restoring  tne  parties  to  their 
original  condition.  (Camden  v.  Vail,  24  Cal. 
392.) 

430.  The  assignee  of  such  mortgage  does 
not  succeed  to  ail  the  rights  held  by  the  mort- 
gagee by  virtue  of  his  bavins  been  the  owner 
of  the  premises,  and  of  his  naving  conveyed 
them  without  obtaining  the  stipulated  consid- 
eration, but  he  only  acquires  such  rights  as 
the  mortgage  carries  with  it.  (Camden  v. 
Vail,  24  Cal.  392.) 

431.  Would  the  mortgagee  himself  be  enti- 
tled to  such  relief,  query f  (Camden  v.  Vail, 
24  Cal.  392. ) 

Wife's  parol  agreement  to  partition  her 
separate  property.    See  Partition,  13,  et  seq. 

Conveyance  for  married  woman,  taking 
deed  in  name  of  third  person.  See  Vendor 
and  Vendee,  IV. 

Married  women,  acknowledgments  of.  See 
Acknowledgments,  V. 
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Unacknowledged  contract  of  married  wom- 
en.   See  Spedfic  Performance,  IV,  8. 

9.  Enforcement;  Fraud  or  Durooo  in. 

432.  The  doctrine  that  fraad  vitiates  all 
contracts  mast,  when  applied  to  married  wom- 
en, under  our  statutes,  be  limited  to  this, 
that  a  contract  bo  infected  cannot  be  en- 
forced ;  not  that  a  fraudulent  representation 
will  divest  a  feme's  title  in  the  face  of  a  stat- 
ute declaring  a  different  and  exclusive  mode 
of  divestiture.  (Morrison  v.  Wilson,  13  Cal. 
494.) 

Cited  63  Cal.  141. 

433.  If  the  wife  executes  a  mortgage  under 
the  compulsion  or  undue  influence  of  her 
husband  she  cannot  avoid  the  mortgage  be- 
cause of  this  cempulsion  or  undue  influence, 
when  the  mortgagee  has  no  notice  of  it,  un- 
less, at  the  time  of  the  acknowledgment  of 
the  mortgage,  she  also  acted  under  the  fear, 
compulsion,  or  undue  influence  of  her  hus- 
band. (Connecticut  life  Ins.  Co.  v.  McCor- 
mick,  45  Cal.  580.) 

434.  The  execution  and  acknowledgment 
by  the  wife  of  a  mortgage,  under  compulsion 
and  undue  influence  of  the  husband,  do  not 
render  the  mortgage  void,  but  only  voidable ; 
and  if  the  mortgage  is  given  to  secure  an  ante- 
cedent debt,  and  the  mortgagee  has  no  notice 
of  such  compulsion  and  undue  influence,  the 
mortgage  cannot  be  avoided  on  that  ground. 
(Connecticut  life  Ins.  Co.  v.  McCormick,  45 
Cal.  580.) 

435.  If  the  wife  seeks  to  avoid  her  mortgage 
on  the  ground  of  the  same  having  been  exe- 
cuted or  acknowledged  under  the  compulsion 
or  undue  influence  of  her  husband  she  must 
allege  such  to  be  the  fact  in  her  answer.  An 
allegation  that  she  did  not  acknowledge  it 
f  reelj  and  voluntarily  is  not  sufficient.   (Con- 

*necticut  Life  Ins.  Co.  v.  McC^rmick^  45  Cal. 
580.) 

436.  If  a  husband  and  wife  enter  into  a  con- 
tract of  conveyance  on  certain  terms  by  a 
valid  and  sufficient  agreement  of  her  separate 
property  the  title  passes  from  her,  and  a 
conveyance  afterwania  made  hj  the  husband 
and  wife  of  the  land  did  not  vest  in  the  grantee 
any  title,  either  legal  or  equitable,  for  the 
wife  had  parted  wiui  her  title,  and  her  only 
remedy  was  an  action  to  compel  the  })erform- 
ance  oi  the  covenants.  (Gallagher  v.  Pine,  51 
Cal.  94.) 

437.  Where  a  married  woman,  having  a 
separate  estate,  creates  debts  witn  the  inten- 
tion of  making  those  debts  payable  out  of,  and  | 
a  charge  on,  ner  separate  estate,  a  court  of  j 
equity  will  decree  tne  debts  a  charge  on  that 
separate  estate,  and  direct  it  to  be  sold  under 
the  rules  of  the  court  in  such  manner  as  may 
be  equitable,  and  the  proceeds  to  be  applied 
in  payment  of  the  debts.  (Miller  v.  Newton, 
23  Cal.  554.) 

Disapproved  25  Cal.  375. 

438.  This  liability  of  the  separate  property 
of  a  married  woman  can  only  be  enforced  in 
a  suit  in  ecjuity,  where  all  interested  can  be 
made  parties,  and  a  decree  rendered  directly 
against  the  property  for  the  payment  of  the 
debt,  and  no  personal  judgment  can  be  re- 


covered against  the  wife.    (Miller  ▼•  Newton. 
23  Cal.  554.)       - 

439.  In  such  actions,  to  make  the  debts  of  a 
married  woman  a  charge  on  her  separate  es- 
tate, courts  of  equity  are  careful  in  ^[uarding 
her  against  imposition,  and  in  seemg  that 
dealings  with  her,  affecting  her  separate  es- 
tate, are  free  from  fraud,  and  reasonable  in 
their  terms,  and  that  no  unfair  advantage 
has  been  taken  of  her.  (Miller  v.  Newton,  28 
Cal.  554.) 

440.  The  act  of  March  9, 1870,  which  pro- 
vides that  while  the  wife  lives  senarate  and 
apart  from  her  husband  she  shall  have  the 
sole  use  of  her  property,  and  may  sue  and  be 
sued,  etc.,  does  not  apply  to  a  case  where  the 
wife  is  temporarily  aosent  from  her  husband 
with  his  consent,  but  to  cases  where  there 
has  been  an  abandonment  on  the  part  of  the 
husband  or  wife,  or  a  separation  which  is 
intended  to  be  nnal.  (Tobin  v.  Galvin,  48 
Cal.  34.) 

441.  The  question  spoken  of,  but  not  de- 
cided, whether,  for  services  rendered  by  an 
attorney  for  a  married  woman  in  procunn|^  a 
divorce,  and  in  securing  for  her  a  just  diviiaon 
of  the  common  property,  a  court  of  equity  will 
enforce  a  lien  on  her  snare  of  the  common 
Iiersonal  property,  or  her  separate  personal 
estate,  provided  the  services  were  rendered 
on  the  faith  of  her  separate  personal  estate. 
(Terry  v.  Hammonds,  47  Cal.  32.) 

Personal  liability  on  agreement  to  pay  an- 
other's debt.    See  ante,  UI,  7. 

442.  A  judgment  is  one  form  of  a  contiact» 
and  a  marriM  woman  may  suffer  a  judgment 
to  be  rendered  against  her,  such  judgment 
being  only  enforceable  against  her  separate 
esUte.    (bogart  v.  Woodruff,  96  Cal.  809.) 

443.  The  coverture  of  a  defendant  does  not 
render  a  personal  judgment  against  her  void* 
If  she  relies  on  coverture  as  a  defense  she 
should  plead  it.  (White  v*  Adams,  52  OtL 
435.) 

ated  3  Mont.  468. 

444.  In  an  action  brought  upon  a  note  and 
mortgage  executed  by  a  mamed  woman  the 
usualjudgment  may  be  rendered  asainst  her 
for  the  amount  due  on  the  note,  ana  ordering 
that  tJie  mortgaged  premises  be  sold,  and  a 
judgment  be  docketed  for  the  deficiency* 
(Marlow  v.  Barlew,  53  Cal.  456.) 

Cited  55  Cal.  20. 

445.  A  promissory  note  of  a  wile,  made 
after  marriage,  is  a  transaction  by  her  respect- 
ins  property  within  the  meaning  of  section 
15o  of  tne  C!ivil  Code,  and  a  judgement  thereon 
may  properly  be  rendered  against  her,  but 
can  b^  satisfied  only  out  of  her  separate  estate. 
The  same  is  true  of  a  judgment  rendered 
against  her  after  marriage  upon  a  note  exe- 
cuted by  her  before  marriage.  (Bogart  v. 
Woodruff,  96  Cal.  609.) 

446*  A  judgment  against  a  wife,  in  an  action 
against  her  alone,  in  her  maiden  name,  upon 
a  note  given  by  her  in  such  maiden  name  be- 
fore marriage,  is  not  void  because  of  mis- 
nomer in  describing  her  by  her  maiden  name, 
instead  of  by  the  name  of  her  husband,  she 
being  sufficiently  identified  by  the  name  un- 
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der  whicb  she  was  saed*    (Bogart  v.  Wood- 
raff,  96  Cal.  009.) 

447.  If  a  wife  soffera  a  judgment  to  be  ren- 
dered against  her  in  an  action  in  which  she  ia 
a  sole  aefendant,  withoat  making  any  objec- 
tion to  the  nonjoinder  of  her  hu8band,whether 
such  judgment  is  rendered  after  a  trial  on 
the  merits  or  by  default,  the  objection  is 
waived,  and  she  is  bound  by  the  judgment  to 
the  extent  of  her  separate  estate,  and  cannot 
thereafter,  in  an  action  upon  the  judgment, 
make  the  objection  of  such  nonjoinder.  (Bo- 
gart Y.  Woodruff,  96  Cal.  609.) 

448.  In  an  action  upon  such  judgment, 
brought  again<it  the  wife  by  her  married 
name  and  her  husbaml,  the  judgment  should 
provide  that  it  be  enforced  out  of  her  separate 
estate.    (Bogart  y.  Woodruff,  96  Cal.  609.) 

Enforcement  of  contracts  of  married  wom- 
en.   See  Specific  Performance,  lY,  3. 

Reformation  of  mortgase  by  married  wom- 
an.   See  Reformation  of  Contracts,  10. 

Deed  by  wife,  rescission  of.  See  Rescission 
of  Contracts,  31. 

Wife,  whether  bound  by  recital  of  con- 
sideration in  mortgage.    See  Evidence,  398. 

lb.  Duty  to  inquin  into  Riahis  and  Potnn  of; 
PresumpHons  kgainst 

440,  All  intending  purchasers  or  encum- 
branoers  are  bound  to  take  notice  that  prop- 
erty conveyed  to  a  married  woman  by  deed  of 
baiigain  and  sale  is  her  separate  property,  in 
the  proportion  in  which  it  had  been  paia  for 
with  her  separate  funds,  and  are  bound  to 
know  at  their  peril  what  that  proportion 
was ;  and  also  that  it  would  be  her  separate 
property  if  paid  for  by  the  husband  with 
oommmiity  funds,  and  by  his  direction  and  for 
the  purpose  of  a  gift  conveyed  to  her.  The 
presumption  that  such  property  belonged  to 
the  community  prior  to  the  amendment  of 
section  164  of  tine  Civil  Code  in  1890  is  a  mere 
rule  of  evidence,  fixing  the  burden  of  proof ; 
and  is  not  inconsistent  with  the  rule  that 
such  recorded  deed  puts  all  purchasers  or 
encumbrancers  upon  inquiry  as  to  the  extent 
of  the  claim  of  the  wife  to  the  property,  what- 
ever it  may  turn  out  to  be.  (Jackson  v.  Tor- 
rence,  83  (Jal.  521.) 

450.  Party  dealins  with  feme  is  bound  to 
inquire  into  her  rignts  and  powers.  The  fact 
that  papers  are  drawn  directly  to  the  wife 
does  not  estop  either  husband  or  wife  from 
refusing  effect  to  her  sole  act.  (Tryon  v.  Sut- 
ton, 13  Cal.  490.) 

461.  The  case  might  be  different  if  the  hus- 
band represented  the  wife  to  be  a  feme  sole, 
and  with  authority  to  deal  as  such  with  the 
common  property,  or  assented  to  a  transfer 
by  her;  but  the  fact  that  a  note  or  mortgage 
is  executed  to  her  is  not  conclusive  proof  of 
any  such  representation,  (Tiyon  v,  Sutton, 
13  Cal.  490.) 

452.  Under  our  law  no  presumption  of 
knowledge,  on  the  part  of  a  married  woman, 
of  the  contents  of  a  deed  arises  from  the  fact 
of  executing  it.  (Pease  v.  Barbiers,  10  Cal. 
486.) 

//.  RatHkation  of  Invoild  Contract 

458.  Point  whether  recognition  by  married 
woman  of   obligation  for  the    payment   of 


money,  void  when  made,  after  the  disability 
to  so  contract  had  been  removed,  did  not  make 
the  obligation  binding  upon  her,  noticed,  but 
not  decided.  (Brickell  v.  Batchelder,  62  Cal. 
624.) 

IT.  Actions  by. 
/.  Parttes;  Right  of  Hetion, 

454.  The  Practice  Act  permits  wife  to  sue 
alone  when  the  action  is  between  herself 
and  her  husband.  If  it  is  necessary  to  intro- 
duce other  parties,  their  introduction  cannot 
affect  her  rights.  (Kashaw  v.  Kashaw,  3  Cal. 
312.) 

455.  The  object  of  the  act  permitting  the 
wife  to  sue  alone  when  the  action  is  between 
herself  and  her  husband  is  to  take  awav  the 
necessity  of  suing  by  prochein  ami.  and  c)eing 
a  remedial  statute,  must  be  beneficially  con- 
strued.   (Kashaw  v.  Kashaw,  3  Cal.  312.) 

456.  In  the  exceptional  cases  mentioned  in 
section  7  of  the  Practice  Act,  providing  when 
the  wife  may  sue  alone,  the  statute  is  not  ob- 
ligatory on  the  wife  to  sue  or  defend  alone ;  it 
confers  only  a  privilege  which  in  many  cases 
it  may  be  important  for  her  to  assert  for  the 
protection  of  her  interests,  and  in  the  exer- 
cise of  which  the  fullest  liberty  should  be  ac- 
corded her.  When  the  action  concerns  her 
separate  property,  and  is  not  between  herself 
and  huslMmd,  she  may  sue  with  or  without 
him.  (Van  Maren  v.  Johnson,  15  Cal.  308.) 
Cited  19  Cal.  129;  32  Cal.  90. 

457.  The  Practice  Act  f^ves  to  a  married 
woman  the  rijght  to  sue  without  her  husband 
where  the  action  concerns  her  separate  estate. 
(Snyder  v.  Webb,  3  Cal.  83.) 

Cited  9  Cr.  465. 

458.  The  wife  may  join  with  her  husband 
as  coplaintiff  in  an  action  to  recover  posses- 
sion of  her  separate  estate,  but  is  not  required 
to  do  so.  She  may  sue  alone.  (Calderwood 
V.  Pyser,  31  Cal.  333.) 

Cited  32  Cal.  90;  90  Cal.  227. 

459.  A  husband  ma^  be  joined  as  plaintiff 
with  his  wife  in  an  action  which  concerns  her 
separate  property.  (Spargur  v.  Heard,  90 
C^.  221.) 

460.  In  an  action  by  the  wife  for  money 
which,  when  recovered,  will  be  her  separate 
property,  subject  to  the  management  and  con- 
trol of  the  husband,  he  is  properly  joined  with 
her  as  plaintiff.  CVan  Maren  v.  Johnson,  15 
Cal.  308,  cited  19  Cal.  128;  Kays  v.  Phelan,  19 
Cal.  128. ) 

461.  If  the  promissorjr  note  is  the  separate 
property  of  the  wife  suit  may  be  brought  on 
it  in  her  name  alone,  or  the  husband  and  wife 
may  sue  jointly.  (Corcoran  v.  Doll,  32  Cal. 
82  ) 

Cited  90  Cal.  227 ;  71  Cal.  698. 

462.  A  married  woman  may  sue  alone  to 
recover  money  loaned  by  her  which  is  her 
separate  property,  and  in  such  an  action  an 
allegation  as  to  whether  she  is  married  or  not, 
or  whether  she  is  the  wife  of  a  particular 
man,  is  immaterial,  and  a  failure  to  find 
thereon  is  not  around  for  a  reversal.  (Evans 
V.  De  Lay,  81  Cal.  103. ) 

463.  The  right  of  a  married  woman  to  enter 
into  any  transaction  with  any  other  person 
which  she  might  if  unmarried  gives  to  her  a 
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correlative  right  to  enforce,  to  the  same  ex- 
tent that  she  coald  if  unmarried,  any  obliga- 
tion which  she  may  have  receiyed  from  sach 
other  person  as  the  consideration  for  the 
transaction,  and  whenever,  in  a  transaction 
with  a  married  woman  another  person  has 
receiyed  from  her  any  proi>erty  or  adyantage 
for  which  he  has  given  his  obligation,  the 
burden  is  upon  him  to  show  that  the  transac- 
tion was  entered  into  by  her  as  the  agent  of 
the  community,  and  not  for  herself,  if  he 
would  resist  his  obligation  upon  the  ground 
of  her  marriage.  (»chwane  y.  Mahoney,  97 
Oal.  131.) 

464.  Married  woman  cannot  sue  alone  to 
recover  personal  property  wrongfully  taken 
from  her  possession,  unless  the  property  thus 
taken  is  snown  to  be  her  separate  property. 
(Thomas  v.  Desmond,  63  Cal.  426.) 

Cited  67  Cal.  468. 

465.  Where  a  railroad  company  entered  into 
a  contract  with  a  husband  and  wife,  by  the 
terms  of  which  they  were  to  convey  a  risht  of 
way  to  the  railroad  company  along  a  desig- 
nated line  over  separate  property  berongins  to 
the  wife,  and  the  railroad  company  agreed  to 
construct  the  road  within  two  years,  to  main- 
tain a  depot  and  cattleguards,  to  continue  to 
operate  the  railwajr,  and  to  carry  them  and 
all  members  of  their  family  during  the  life- 
time of  either  of  them  free  of  charge,  the  hus- 
band cannot  sue  alone  to  recover  damages 
from  Uie  railroad  company  for  its  breach  of 
the  covenant  to  continue  to  operate  the  rail- 
road, unless  he  shows  an  express  assignment 
to  himself  of  his  wife's  interest  in  the  con- 
tract, notwithstanding  he  may  have  become 
the  sole  owner  of  the  property,  and  alleges 
that  the  property  was  greatly  damaged  oy 
the  abandonment  of  the  road  along  the  ri^ht 
of  way  granted.  (Lyford  v.  North  Pacific 
Coast  K.  R.  Co.,  92  Cal.  93.) 

466.  Complaint  in  name  of  husband  and 
wife  on  note  given  to  female  plaintiff,  if  it 
contain  no  averment  that  the  plaintiffs  were 
husband  and  wife  at  the  time  the  note  was 
given,  is  not  bad  on  demurrer  on  the  ground 
of  a  misjoinder  of  parties  plaintiff.  (Frost  v. 
Harford,  40  Cal.  165.) 

Cited  40  Cal.  444. 

467.  Where  a  married  woman  becomes  the 
lessee  of  a  building  in  her  own  name  and 
right,  and,  while  in  the  actual,  exclusive,  and 
lawful  possession  thereof  subleases  the  lower 
portion  of  the  house  to  another  for  a  specified 
rental,  she  may  enforce  the  sublease,  and  the 
subtenant  is  estopped  from  denying  the  rela- 
tiouE^ip  of  landlora  and  tenant  between  him- 
self and  such  married  woman.  (Schwarse  v. 
Mahoney,  97  Cal.  131.) 

468.  In  suit  by  female  against  two  partners 
in  ranch  for  services  as  servant  to  the  firm, 
under  an  implied  contract,  as  on  a  quantum 
meruit,  proof  that  plaintiff  is  the  wiie  of  one 
defendant  is  good  under  the  general  issue  as 
showins  that  there  was  no  implied  contract 
to  pay  for  the  services.  (Angulo  v.  Sunol,  14 
Cal.  402.) 

Cited  75  Cal.  292. 

469.  The  husband  is  the  proper  plaintiff  in 
an  action  to  recover  the  proceeds  of  his  wife's 
labor  in  the  absence  of  an  agreement  between 


them  making   socb   proceeds  her  separate 
property.    (Moseley  v.  Heniy,  66  Cal.  478.) 

470.  In   ejectment  for  common   property 
the  action  should  be  in  the  name  of  the  hus- 
band alone.    (Mott  v.  Smith,  16  Cal.  533.) 
Cited  71  Cal.  533 ;  6  Nev.  140. 

471.  For  injury,  effected  by  deceit  or  other- 
wise, to  the  common  property,  or  business 
carried  on  by  means  of  tne  common  property, 
the  romedy  is  by  the  husband  alone,  without 
the  wife.  (Barrott  v.  Tewksbury,  18  Cal. 
334.) 

472.  Whero  plaintiffs — husband  and  wife— 
bring  an  action  of  damages  for  deceit,  the 
complaint  averring  in  effect  that  defendant's 
wife  executed  a  d^d  of  a  certain  lot  to  plain- 
tiffs, who  paid  therofor  three  thousand  dol- 
lars, the  purohaae  being  induced  by  the 
fraudulent  representations  of  defendant  that 
his  wife's  title  was  perfect,  etc,  and  also  that 
in  consequence  of  this  title  proving  worthless 
plaintiffs  lost  the  lot,  with  Enable  improve- 
ments by  them  placed  thereon,  and  that  their 
business  of  hotel-keeping  oonaucted  therein, 
and  of  street-gradins  connected  therewith, 
was  destroyed,  etc.,  Eeldj  that  demurrer  for 
miflioinder  of  plaintiffs  lies;  that  the  mone^ 
paid  for  the  lot,  the  lot  itself,  and  the  basi- 
ness  aro  on  the  face  of  the  complaint  common 
property,  thero  being  no  averment  that  the 
wife  had  any  separate  interest  in  the  money 
or  in  the  business.  (Barrett  v.  Tewksbury, 
18  Cal.  834.) 

473.  In  action  for  personal  injuries  to  wife, 
the  wife  is  a  necessary  party  plaintiff,  and  no 
recovery  can  be  had  unless  she  is  joined. 
(Baldwin  v.  Second  Street  Cable  B.B.  Co.,  77 
Cal.  390.) 

474.  The  husband  is  a  necessary  ^rty  to  an 
action  for  damages  on  account  ol  injuries  to 
the  wife's  person.  (McFadden  v.  Ssjita  Ana 
etc.  By.  Co.,  87  Cal.  464.) 

Cited  3  Wash.  596. 

475.  Husband  and  wife  must  join  in  an  ac- 
tion for  an  injury  done  to  the  person  of  the 
latter,  and  it  is  immaterial  that  the  injury 
is  chaiged  to  have  been  committed  in  viola- 
tion of  a  contract.  (Sheldon  y.  Steamship 
Unde  Sam,  18  Cal.  526.) 

Cited  77  Cal.  392. 

476.  A  married  woman  living  separate  and 
apart  from  her  husband,  by  reason  of  his  de- 
sertion of  her,  may  sue  alone  to  recover  for 

Sersonal  injuries.    (Baldwin  v«  Second  Street 
able  B.  B.  Co.,  77  Cal.  390.) 

477.  In  an  action  for  damages  for  personal 
injuries  to  the  wife  the  husband  must  be 
made  a  party  plaintiff,  but  the  recovery  can- 
not extend  to  any  mattera  for  which  the  hus- 
band must  sue  alone,  as  loss  of  service  and  the 
like.  (Matthew  v.  (Central  Pacific  B.  B.  0>., 
63  Cal.  450. ) 

Cited  66  Cal.  249;  77  Cal.  392. 

478.  An  action  for  personal  injuries  to  the 
wife  must  be  brought  in  the  name  of  the  hus- 
band and  wife;  hut  an  action  for  conse- 
quential injury  to  the  husband,  such  as  the 
loss  of  his  wife's  services  and  expenses  in- 
curred by  reason  of  her  injuries,  must  be 
brought  m  the  name  of  the  husband  alone ; 
and  a  complaint  by  the  husband  and  wife,  in 
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which  sach  oanses  of  action  arejoined,  is  de- 
mnrrable.    (Tell  y.  Gibeon,  66  Cfal.  247.) 
Cited  87  Cal.  468. 

479.  Oyermling  a  demurrer  in  gach  a  case 
will  warrant  a  reversal,  notwithstanding  the 
plaintiffs  abandoned  at  the  trial  all  claim  for 
such  damages  as  the  husband  should  have 
sued  for  alone,  U  evidence  of  such  damages 
were  given  to  the  jury.  (Tell  v.  Qibson,  66 
Cal.  247.) 

480.  Where  suit  is  brought  in  the  name  of 
the  husband  and  wife,  and  no  objection  is 
made  to  the  joinder  of  the  wife,  and  judg- 
ment is  obtained,  and  afterward  defendants 
execute  an  undertaking  on  appeal  to  the  hus- 
band and  wife,  and  suit  is  afterward  brought 
on  the  undertakinff  in  the  name  of  the  hus- 
band and  wife,  held,  that  the  defendants  are 
concluded  by  the  acts  of  appellant,  and  that 
the  wife  is  properly  joined  in  the  suit  on  the 
undertydng.    (Tissot  v.  Darling,  9  Gal.  278.) 

481.  An  objection  to  the  nonjoinder  of  the 
husband  as  a  party  plaintiff,  in  an  action  bj 
a  wife  to  recover  for  injuries  to  her  person,  is 
waived  unless  raised  bv  demurrer  or  answer. 
It  cannot  be  taken  advantage  of  on  motion 
for  nonsuit.  (Baldwin  v.  Second  Street  Cable 
B.  B.  Co.,  77  Cal.  890.) 

Nonjoinder  of  husband  in  action  against 
wife,  waiver  of.    See  ante,  447. 

482.  Where  the  husband  and  wife  are  joined 
as  plaintiffs,  and  the  contract  sued  on  and  set 
forth  in  the  complaint  was  made  between  the 
husband  only  and  the  defendants,  the  name 
of  the  wife,  as  plaintiff,  was  mere  surplusase, 
and  not  a  defect  of  parties  under  the  code, 
and  might  have  been  stricken  out  on  notice, 
if  insirted.  Per  Burnett,  J.  (Warner  v. 
Steamship  Uncle  Sam,  9  Cal.  697.) 

483.  An  action  brought  by  husband  and 
wife  against  a  steamer  for  breach  of  a  con- 
tract to  cariT  the  wife  to  New  York  via  Nic- 
aragua, the  alleged  breach  consisting  in  car- 
rying the  wife  to  Panama,  and  causing  her 
detention  there  and  consequent  illness,  and 
other  injuries,  though  based  on  a  contract, 
sounds  in  tort,  and  the  wife  is  a  proper  and 
necessary  party  plaintiff.  (Warner  v.  Steam- 
ship Uncle  Sam,  9  Cal.  697.) 

Cited  2  Utah,  343. 

484.  Such  an  action  is  confessedly  based 
upon  the  provision  of  the  statute  rendering 
steamers  liable  for  breaches  of  contracts  for 
the  transportation  of  passensers  or  property. 
The  contract  is  the  substantial  cause  of  action, 
and  the  injuries  received  are  alleged  by  way 
of  special  damage.  The  wife  is,  therefore,  not 
a  proper  party  plaintiff,  and  a  complaint  mak- 
ing her  a  party  is  demurrable.  (Warner  v. 
Steamship  Uncle  Sam,  9  Cal.  697.) 

485.  In  an  action  under  the  three  hundred 
and  seventeenth  section  of  the  Practice  Act  by 
husband  and  wife  against  a  steamship  for  in- 
juries iofiicted  upon  her  plaintiffs  cannot 
recover  disbursements  or  expenditures  by 
the  husband.  For  these  he  must  sue  alone. 
(Sheldon  y.  Steamship  Uncle  Sam,  18  Cal. 
628.) 

486.  Husband  and  wife  cannot  recover 
Jointly  in  an  action  by  them  ex  contractu  for 
the  breach  of  a  contract  made  with  defendant 


for  the  transportation  of  the  wife  from  San 
Francisco  to  New  York.    (Sheldon  v.  Steam- 
ship Uncle  Sam,  18  Cal.  526. ) 
Cited  63  Cal.  451. 

487.  But  if,  in  such  action,  no  demurrer  be 
interposed  and,  if  the  facts  stated  and  proven 
show  that  plaintiffs  are  entitled  to  relief  for 
fraud  practiced  by  defendant,  or  for  personal 
injury  to  the  wife,  then  the  action  to  that  ex- 
tent IS  well  brought;  and  relief  will  not  be 
denied  on  the  ground  that  the  same  facts 
would  support  an  action  on  the  contract  in 
which  the  husband  alone  can  recover. 
(Sheldon  v.  Steamship  Uncle  Sam,  18  Cal. 
526.) 

488.  The  objection  that  a  wife  is  improperly 
joined  with  her  husband  as  party  plaintiff 
should  be  taken  advantage  of  by  demurrer, 
and  comes  too  late  on  appeal.  (Tissot  v. 
Throckmorton,  6  Cal.  471.) 

489.  In  ejectment  for  common  property,  if 
the  wife  be  joined,  the  misjoinder  is  no  ground 
of  nonsuit  on  the  trial,  though  it  would  be 
ground  of  demurrer  if  the  defect  appeared  on 
the  face  of  the  complaint,  or  of  motion  to  dis- 
miss, as  to  the  wife,  on  the  trial.  (Mott  v. 
Smith,  16  Cal.  533.) 

Cited  71  Cal.  533 ;  6  Nev.  149. 

Nonjoinder  of  husband  no  ground  for  de- 
murrer.   See  post,  lY,  2. 

Risht  of  wife  to  sue  husband.  See  ante,  I, 
6.  e,  f,  g. 

Wife's  right  of  action  for  property  given 
her  by  husband.    See  ante,  156. 

Action  by  wife  to  set  aside  fraudulent  con- 
veyance of  husband.    S^  ante,  I,  5. 

Married  woman,  when  may  sue  alone.  See 
Marrii^e  and  Divorce,  95. 

Services  by  wife,  assumpsit  for.  See  As- 
sumpsit. 48. 

Nefflisenoe  of  husband  is  imputed  to  wife. 
See  Ne^igence,  160. 

Marriage,  effect  on  statute  of  limitations. 
See  Statute  of  Limitations,  YIU,  8. 

2*  PhadingM  in, 

490.  In  an  action  by  a  married  woman  to  re- 
cover iiersonal  property  she  need  not  in  her 
complaint  allege  the  coverture,  but  when 
that  fact  appears  on  the  trial  may  show  that 
the  property  demanded  is  her  separate  prop- 
erty.   (Shumway  v.  Leakey,  67  Cal.  458.) 

491.  Where  a  complaint  alleges  that  the 
plaintiff,  a  married  woman,  signed  and  de- 
livered to  the  defendant  a  deed  of  conveyance 
of  premises  which  were  her  separate  estate, 
it  will  be  presumed  on  demurrer  that  the 
conveyance  was  so  executed  as  to  pass  that 
estate,  and  the  objection  that  the  complaint 
does  not  allege  that  the  husband  united  with 
her  in  the  execution  of  the  deed,  or  that  she 
did  not  acknowledge  its  execution  separately 
as  required  by  statute,  must  be  taken  by  an- 
swer and  not  by  demurrer.  (Kays  v.  Phelan, 
19  Cal.  128.) 

Cited  91  Cal.  609. 

492.  In  an  action  by  a  married  woman  to 
recover  for  personal  services  a  sum  of  money 
which  she  claims  as  her  separate  property 
under  an  agreement  with  her  husband  giving 
it  to  her  as  such,  where  there  is  no  question 
of  setoff  existing  in  favor  of  the  defendant 
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against  tbe  bnsb&nd  at  the  time  of  the  rendi- 
tion of  the  services,  it  is  immaterial  whether 
or  not  the  defendant  was  informed  at  the 
time  that  the  wife  and  not  the  husband  was 
to  receive  the  pay  for  eacb.  services:  and  the 
plaintiff  need  not  allege  in  her  complaint  that 
the  defendant  had  notice  of  the  agreement  at 
the  time  of  the  rendition  of  the  services. 
(Wren  v.  Wren,  100  Cal.  276.) 

493.  In  an  action  brought  by  the  husband 
and  wife  to  recover  money  paid  on  a  judgment 
recovered  against  the  wife,  if  the  complaint 
avers  that  we  wife  was  compelled  to  pay  the 
judgment,  and  then  alleges  tbat  the  husband 
paia  it  for,  and  on  account  of,  the  wife,  without 
an  allegation  that  it  was  done  at  her  request, 
the  defect  in  the  complaint,  if  it  is  one,  can 
be  taken  advantage  of  only  by  special  de- 
muiier.    (Diais  v.  Hogan,  60  Oal.  1210 

3.  Effect  of  Dhoree. 

494.  An  action  brought  in  the  joint  names 
of  husband  and  wife  to  recover  the  wife's 
separate  estate  does  not  abate  in  consec^uenoe 
of  a  divorce  and  the  subsequent  marriage  of 
the  wife  with  another  man  after  the  com- 
mencement of  the  action.  (OiddOTWoodY. 
Pyser,  31  Oal.  333.) 

495.  If,  pending  an  action  brought  in  the 
joint  names  of  husband  and  wife  to  recover 
the  wife's  separate  estate,  the  plaintiffs  are 
divorced,  the  action  may  be  prosecuted  to  a 
judgment  in  the  names  of  the  same  plaintiffs, 
there  bein^  no  objection  taken  to  the  joinder 
of  the  plaintiffs  by  a  supplemental  answer. 
(Calderwood  v.  Pyser,  31  Cal.  333.) 

Wile  separated  as  party  aggrieved.  Bee 
Appeals,  390. 

4.  Evidence;  Payment  t»  Hueband  as  Defenee. 

496.  In  an  action  hj  Bomheimer  against 
Baldwin  for  an  undivided  interest  in  land, 
alleged  to  have  been  purchased  on  joint  ac- 
count and  partly  with  money  borrowed  by 
Mrs.  Bomheimer,  and  handed  by  her  to 
Baldwin,  held,  that  the  statements  of  Mrs. 
Bomheimer  to  a  third  person,  to  the  effect 
that  she  was  borrowing  money  to  pay  Bald- 
win were  hearsay;  and  their  admission 
against  defendants'  objections  (though  called 
out  bv  questions  of  the  court)  was  error. 
(Bomheimer  v.  Baldwin,  42  Cal.  27.) 

^7.  It  is  not  necessary,  in  order  to  entitle 
a  husband  to  recover  in  an  action  of  criminal 
conyersation,  that  he  should  show  that  the 
sexual  intercourse  between  the  defendant  and 
the  wife  was  accomplished  by  means  of  force 
or  against  her  will ;  but  it  is  sufficient  if  he 
shows  the  mere  fact  of  the  intercourse.  The 
means  bj  which  the  intercourse  was  effected 
are  but  incidents  to  increase  or  mitigate  the 
damage.    (Bedan  v.  Turney,  99  Cal.  649.) 

498.  In  an  action  of  criminal  conversation 
the  plaintiff's  right  of  action  depends  solely 
upon  the  defendant's  carnal  intercourse  with 
the  wife,  and  not  upon  the  plaintiff's  impo- 
tence or  capacity;  and  the  question  as  to 
whether  an  after-bom  child  was  begotten 
by  the  husband  or  the  defendant,  or  as  to 
whether  there  had  been  any  matrimonial  in- 
tercourse between  the  husband  and  his  wife, 
is  immaterial.  (Bedan  y.  Turney,  99  Cal.  649.) 


Witnesses,  husbands  or  wives  as.  See  'Wit- 
nesses, V,  2. 

Witnesses,  husbands  or  wiyes  as,  waiver  of 
objection  to.    See  Witnesses,  Y,  2. 

Malicious  arrest  of  wife,  evidence  in  action 
for.    See  Malicious  Prosecution,  23. 

Action  by  wife  to  qaiet  title,  deeds  as  evi- 
dence.   See  Quietins  Title,  142. 

Declarations  of  wife  in  presence  of  husband. 
See  Evidence,  302. 

499.  Where  the  wife  executed  and  delivered 
to  defendant  a  deed  of  her  separate  property 
in  consideration  of  his  promise  to  pay  her  five 
hundred  dollars,  and  sues  for  the  money, 
all^;ing  that  it  has  not  been  paid,  and  that 
she  has  never  consented  orally  or  in  writing 
that  her  husband  might  receive  or  use  it, 
held,  that  although  his  nonjoinder  as  plaintiff 
is  not  ground  of  demurrer,  still,  if  the  money 
has  been  paid  to  him,  tne  fact  may  constitute 
a  defense  to  the  action.  (Kays  v.  Phelan,  19 
Cal.  128.) 

5.  Judgments  in. 

600.  In  action  by  husband  and  wife  to  re- 
cover damages  for  personal  injury  to  the  wile 
judsment  may  properly  be  rendered  in  favor 
of  uie  husband  and  wife  jointly.  (Nealev. 
Depot  Ry.  Co.,  94  Cal.  425.) 

501.  The  seyenth  section  of  the  Practice  Act 
places  married  women,  in  respect  to  the  cases 
therein  mentioned,  upon  a  common  leyel  with 
all  other  parties  to  actions,  and  imposes  on 
them  the  responsibilities  it  imposes  on  other 
parties.    (Leonard  v.  Townsend,  26  Cal.  435.) 

602.  A  judgment  may  be  rendered  against 
a  married  woman  for  costs  in  an  action 
brought  by  her  as  sole  plaintiff,  concerning 
her  separate  x>roperty,  and.  when  so  rendered, 
an  execution  in  the  usual  form  may  be  issued 
on  the  same,  and  her  separate  property  sold 
by  the  sheriff,  and  the  purchaser  at  the 
sheriff's  sale,  upon  receipt  of  the  sheriff's 
deed,  acquires  a  valid  title  thereto.  (Leonard 
y.  Townsend,  26  Cal.  435.) 

Assault  upon  wife,  yerdict  reversed  for  in* 
sufficiency  when.  See  Ai>x)eals,  2536. 

Damages  for  death  of  nusband.  See  Dam- 
ages, V,  4. 

Reviving  judgment  on  application  of  wife. 
See  Judgments,  772. 

T.  Aetlons  Aflratest. 

Actions  and  judgments  against  maniad 
women.    See  ante,  lU,  9. 

603.  Where  suit  is  brought  against  a  female, 
who  subsequently  marries,  her  husband  must 
be  made  codefendant.  But  this  should  he 
done  and  an  averment  of  the  marriage  be 
made  by  a  supplemental  complaint,  ana  not 
by  an  amendment  to  the  original.  (Van 
Maren  y.  Johnson,  15  Cal.  808.) 

504.  If  husband  be  made  party  at  trial, 
upon  suggestion  of  the  marriage,  in  open 
court  with  the  consent  of  all  parties,  by  an 
order  of  court,  and  the  complaint  is  then  and 
there  amended  by  simply  inserting  the  names 
of  the  husband  and  wile  in  place  of  the  female 
defendant  alone,  and  they  then  file  an  an- 
swer, it  cannot  be  for  the  first  time  objected 
in  the  supreme  court  that  a  supplemental 
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complaint  should  have  been  filed.    (Van 
Maren  y.  Johneon,  15  Cal.  808.) 
Cited  83  Gal.  685. 

505.  Nor  ia  it  any  objection  in  sach  case 
that  after  the  amendment  of  the  complaint 
the  floit  was  againat  Uelendanta  jointly,  while 
the  evidence  udled  to  show  any  cause  of  ac- 
tion against  the  husband.  The  action  being 
for  services  rendered  the  defendant  wife  pre- 
vious to  her  marriage  the  liability  of  the 
common  property  of  the  defendants,  and  the 
necessity  of  making  the  husband  a  party, 
arise  from  the  subsequent  marriage ;  and  as 
the  orders  and  proceedings  of  the  court,  how- 
ever informal  and  irregular,  show  the  true 
facts  of  the  case,  the  judgment  will  be  a  bar 
to  any  future  action  asainst  the  defendants 
for  the  same  cause.  (Van  Maren  v.  Johnson, 
15  Gal.  308.) 

506.  A  married  woman  whose  husband  is 
sued  in  partition  is  a  necessary  party  if  she 
claims  a  nomestead  right  to  or  an  interest  in 
the  property  in  dispute*  (Be  Uprey  v.  De 
Uprey,  27  Cal.  829.) 

Cited  36  Cal.  116. 

507.  The  husband  of  a  married  woman  is 
properly  joined  with  her  as  a  party  defend- 
ant in  an  action  upon  a  partnership  obliga- 
tion contracted  Yry  the  wile  and  third  persons 
as  partners  previous  to  the  marriage  and 
while  ^e  was  a  feme  sole.  (Keller  v.  Hicks, 
22  Gal.  457.) 

508.  The  wife  is  an  improper  party  to  a  suit 
brought  to  recover  money  loaned  to  her  to 
complete  the  amount  of  purchase  money  for 
a  lot  of  ground,  the  deed  to  which  was  exe- 
cuted to  her,  but  which  became  common 
property,  and  which  purchase  was  afterwards 
ratified  by  the  husband.  ( Althof  v.  Oonheim, 
38  Gal.  230.) 

Cited  85  Gal.  288. 

609.  In  suit  to  foreclose  a  mortgaife  executed 
by  the  husband  to  plaintiff,  the  wife  may  be 
made  defendant  if  she  claim  the  premises  as 
her  separate  pioperty  by  virtue  of  a  previous 
conveyance  from  the  husband  to  her.  (Koh- 
ner  v.  Ashenauer,  17  Gal.  578.) 

510.  The  fact  that  a  wife  executes  a  mort- 
age with  her  husband  is  a  sufficient  reason 
for  maldng  her  a  party  defendant  along  with 
her  husbimd  in  an  action  to  foreclose  the 
same,  without  any  allegation  as  to  her  inter- 
est in  the  property  mortgaged.  (Anthony  v. 
Nye,  80  (M.  401.) 

511.  The  complaint  in  an  action  to  recover 
for  a  joint  trespass  against  individuals  who 
are  husband  and  wife,  which  does  not  allege 
their  marital  relation,  is  not  demurrable  for 
a  failure  to  state  why  she  is  joined  as  a  de- 
fendant with  him.  (Waters  v«  Dumas,  75 
Cal.  563.) 

Wife  as  party  in  foreclosure.  See  Mort- 
gages. XIX,  7^  b,  F. 

wife  may  intervene  in  suit  to  foreclose. 
See  Intervention,  11. 

512.  In  suit  against  the  wife  for  her  sepa- 
rate debt,  for  which  she  was  liable  in  per- 
sonam before  coverture,  the  complaint  need 
not  set  oat  any  separate  property  of  the  wife. 
(Bostic  V.  Love,  16  Cal.  &.) 

513.  The  action  was  brought  to  recover 


damages  for  the  conversion  of  certain  per- 
sonal property  alleged  to  belong  to  the  estate 
of  one  William  Wearman.  Tne  defendant 
was  sued  by  the  name  of  Margaret  Murphy. 
In  her  answer  she  alleged  '*that  her  true 
name  is  Marearet  Murpbv  Wearman,"  that 
she  owned  and  possessed  tne  j>roperty  in  con- 
troversy in  her  own  separate  right,  ''and  con- 
trolled the  same  as  her  separate  property  in- 
dependent of  her  husband,  the  said  William 
Wearman."  Held,  that  these  allegations  did 
not  aver  a  coverture  of  the  defendant  and 
Wearman,  and  that  evidence  thereof  was  in- 
admissible.    (Kelly  V.  Murphy,  70  Gal.  560.) 

Joinder  of  actions  against.  See  Joinder 
and  Severance  of  Actions,  I,  2,  h. 

Community  property,  objection  that  prop- 
erty is,  what  answer  does  not  raise.  See 
Forcible  Entry  and  Unlawful  Detainer,  189. 

514.  In  a  suit  against  a  husband  and  wife  to 
foreclose  a  mortgage,  where  process  is  served 
on  both,  if  there  had  been  no  appearance  for 
her,  the  plaintiff  would  have  t>een  entitled 
to  a  default  and  decree  against  her,  and  his 
position  should  not  be  held  worse  by  an  ap- 
pearance with  which  he  had  no  connection. 
(FiUgendd  v.  Femandes,  71  Gal.  604.) 

515.  In  a  subsequent  action  by  the  wife  to 
set  aside  the  decree  of  foreclosure,  where  her 
complaint  fails  to  show  any  reason  why  she 
did  not  appear  or  did  not  apply  to  the  court 
in  which  the  action  to  foreclose  was  pending 
for  leave  to  defend,  the  decree  will  be  held 
valid  and  binding  upon  her,  and  a  bar  to  her 
subsequent  action*  (Fitzgerald  v.  Femandes, 
71  Gal.  504.) 

516.  Where  an  action  to  foreclose  the  mort- 
gage is  brought  against  the  husband  and  wife, 
and  process  is  served  upon  both,  the  court  ac- 
quires jurisdiction  of  the  person  of  the  wife 
as  well  as  of  the  subject  matter  of  the  action ; 
and  a  decree  of  foreclosure  entered  therein  is 
not  void  because  the  wife  did  not  appear,  but 
was  represented  by  an  attorney,  em^oyed  by 
the  husband  without  her  knowledge  or  con- 
sent, who  appeared  and  answered  for  her. 
(Fitzgerald  v.  Femandes,  71  Gal.  504.) 

517.  In  this  state  the  wife  can  appear  in 
and  defend  an  action  separately  from  her 
husband.  To  enable  her  to  do  so  she  must 
possess*  as  defendant,  all  the  rights  of  feme 
sole,  and  be  able  to  make  as  bindinff  admis- 
sions in  writing  in  the  action  as  other  par- 
ties.   (Alderson  v.  Bell,  9  Cal.  815.) 

Cited  26  Cal.  445;  34  Gal.  616. 

518.  Where  the  wife  is  made  a  party  de- 
fendant with  her  husband  it  is  no  objection 
to  the  right  of  the  plaintiff  to  recover,  that  the 
wife  was  denied  the  benefit  of  a  sexMunate  trial. 
(Deuprez  v.  Deuprez,  5  Cal.  387.) 

519.  Where  a  wife  is  made  party  defendant 
with  her  husband  the  defense  of  the  wife  is  a 
special  one ;  she  can  defend  for  her  own  right, 
as  well  when  sued  jointly  with  her  husbana 
as  if  the  trial  was  separate.  (Deuprez  v. 
Deuprez,  5  Cal.  887.) 

620.  In  an  action  against  a  husband  and 
wife  to  recover  for  labor  alleged  to  havt*  been 
performed  for  them  the  evidence  showed  that 
the  work  was  done  by  the  plaintiff  in  and 
about  a  business  which  the  defendants  were 
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Jointiy  engaged  in  earrying  on,  and  that  the 
property  used  in  the  baaness  was  the  aepa- 
»te  property  of  the  wife.  Held,  that  the  evi- 
denoe  was  sufficient  to  show  a  joint  liability 
on  the  part  of  the  defendants.  (Silya  v.  Hol- 
land, 74  Oal.  630.) 

621.  In  suit  against  husband  and  wife  for 
services  rendered  by  plaintiff  to  the  wife  be- 
fore her  marriage  judgment  may  be  entered 
against  both  defendants,  with  a  direction  that 
It  be  enforced  only  against  the  separate  prop- 
erty of  the  wife,  and  the  common  property  of 

S?x  :  ^J^X^  Maren  v.  Johnson,  16  Gal.  808.) 
Cited  66  Cal,  20. 

622.  A  judgment  against  a  married  woman, 
upon  a  contract  made  by  her  during  the  mar- 
riage, is  valid  until  reversed,  and  cannot  be 
impeached  in  a  collateral  action  on  the  ground 
of  her  coverture.  ( Gambette  v.  Brock,  41  Gal. 

Cited  8  Mont.  468. 

Judgment  against  husband  for  separate 
property  where  wife  not  party.    See  Injuno- 

Ejecting  wife  under  judgment  against  hus- 
band.   See  Ejectment,  666. 

^  Joint  property  of  husband  and  wife,  exemp- 
tion of.    See  Exemptions,  86. 

^  Joint  claim  of  exemption  by.  Bee  £xemi>- 
tions,  40.  ^  ir 

TI.  XuTied  Women  as  Sole  Traders. 

623.  The  act  of  1862  was  designed  to  secure 
the  rights  of  the  wife  as  the  owner  of  separate 
property,  and  only  carries  out  the  intention 
of  the  constitution^  which  bestows  upon  the 
wife  the  full  capacity  to  own  separate  prop- 
erty. Per  Burnett,  J.,  dissenting.  (Gutt- 
man  v.  Scannell,  7  Cal.  466.) 

624.  Sole  Trader's  Act  does  not  change  mar- 
ital relation  further  than  the  business  of  the 
cil^  ^^^^  trader.    (Saunders  v.  Webber,  89 

625.  The  effect  of  Sole  Trader's  Act  is  to 
make  a  married  woman  a  feme  sole  as  to  the 
particular  business  in  which  she  is  engaged. 
(McKune  y.  McGarvey,  6  Cal.  497.) 
Cited  7  Cal.  458;  29  Cal.  666. 

526.  Act  does  not  confine  sole  traders  to 
any  particular  trade  or  occupation,  nor  pro- 
hibit the  husband  from  being  employed  by,  or 
acting  for,  his  wife  in  the  business,  (Guttman 
V.  Scannell,  7  Cal.  466.) 

627.  The  declaration  of  a  married  woman 
as  sole  trader,  which  states  that  the  business 
she  intends  to  carry  on  will  be  the  business  of 
buying;  and  selling  goods,  wares,  and  mer- 
chandise, describes  the  business  to  be  carried 
on  with  sufficient  particularity.  ( Abrams  v. 
Howard,  23  Cal.  388.) 

628.  A  declaration  of  a  married  woman, 
under  the  Sole  Trader's  Act,  must  state  (1) 
that  she  intends  to  carry  on  some  certain 
business— specifically  describing  it;  (2)  that 
she  intends  to  carry  on  such  business  in  her 
own  name,  and  ( 3)  on  her  own  account.  These 
three  facts  are  essential,  and  a  declaration 
which  omits  either  is  fatally  defective,  and 
will  not  entitle  the  declarant  to  the  priimeges 
of  a  sole  trader.  (Adams  y.  Knowlton.  22 
Cal.  283.)  ' 


629.  A  declaration  in  the  following  fonn- 
'Stote  of  California,  county  of  Nevada— H. 

Adams,  resident  of  Nevada  aty,  and  wife  of 
F,  Adams,  hereby  declares  that  she  intends 
to  cany  on  the  business  of  restaurant  and 
hotel-keeping,  accommodating  boarders  and 
lodgers,  in  the  city  of  Nevada,  and  from  this 
date  will  be  individually  responsible,  in  her 
own  name,  for  all  debts  contracted  by  her  on 
account  of  her  said  business :  that  the  amount 
of  money  invested  in  said  business  does  not 
exceed  or  equal  five  thousand  doUars. 
(Signed)  H.  Adams,"  and  sworn  to  and 
acknowledeed,  is  insufficient,  and  wiU  not 
sustain  a  daim  of  the  declarant  to  hold,  as  a 
sole  trader,  property  subsequentiy  conveyed 
to  her  for  the  purposes  of  the  business  men- 
Uonwl,  as  against  an  execution  creditor  of 
her  husband.  (Adams  v.  Knowlton,  22  Cal. 
2S3.) 

630.  It  is  not  essential  that  a  declaration  as 
sole  trader  under  the  act  of  1862  be  pub- 
lished,    (Reading  v.  Mullen,  31  Cal.  104.) 

631.  The  act  of  1862  relating  to  sole  traders 
does  not  require  that  the  declaration  provided 
for  therein  should  have  an  acknowledgment 
of  any  kind  certified  by  the  officer  befoie 
Ti^om  It  IS  taken.  It  is  sufficient  if  the 
officer  before  whom  it  is  made  certify  to  the 

n  1  ,j?i  x*^®  P*P®'*    (Reading  v.  MuUen,  81 
Cal.  104.)  ' 

Cited  6  Mont.  249. 

632.  The  affidavit  of  publication  of  the  dee- 
laiation  of  a  sole  trader,  which  states  that  the 
publication  was  made  "once  a  week  for  three 
wee^,  yis.,  from  April  26  to  May  20,  1861,'' 
is  sufficient  to  show  that  the  publication  was 
made  for  three  successive  weeks.  (Abiams 
V.  Howard,  23  Cal.  388. )  v-cxwnun. 

633.  So  far  from  forbidding,  the  law,  by  the 
plamest  implication,  intends  that  the  capital 
invested  bv  the  wife  as  a  sole  trader,  to  the 
extent  of  five  thousand  dollars,  may  be  fur- 

'^^??^  J^?  ^^^  husband.    (Guttman  y.  Scan- 
nell, 7  Cal.  455.) 

■  634.  The  act  in  relation  to  sole  tradeia 
nowhere  says  that  the  property  employed  by 
the  wife  as  a  sole  trader  may  be  furnished  by 
the  husband,  and.  if  so,  protected  from  his 
creditors.  The  third  section  substantially 
declares  that  the  property  invested  in  the 
wife  s  business  must  be  her  separate  pron- 
erty.    (Guttman  v.  Scannell,  7  CbI.  466.) 

636.  Separate  property  of  the  husband. 
thoug[h  appropriated  and  used  by  the  wife  in 
carnrmff  on  business  as  a  sole  trader,  is  liable 
for  his  debts,  and  may  be  seized  under  process 
against  him  in  favor  of  his  creditora. 
(Thomas  v.  Desmond,  68  Cal.  426.) 

636.  If  a  husband  arranges  with  his  wife 
that  «he  engage  in  business  as  a  sole  trader 
for  the  mere  purpose  of  shielding  their  joint 
earnings  acamst  the  existing  and  subsequent 
creditors  of  the  husband,  and  with  the  under- 
standing between  them  that  the  property  used 
in  or  acquired  by  the  business  shalfbelonir  to 
both,  and  the  husband  have  power  to  disTOse 
of  It,  this  IS  a  fraud  upon  the  creditors,  imd 
the  property  is  hable  for  the  husband's  debts. 
(Hurlburt  v.  Jones,  25  Cal.  225.) 

687.  If  a  husband,  embarrassed  with  debt, 
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makei  a  aettlemeiit  upon  or  conveys  to  his 

irife,  u  pole  trader,  property,  for  the  purpose 

of  delaying  or  defrauding  nis  creditors,  the 

eonTeyance  ia  Toid.    (Hurlhurt  v.  Jones,  25 

CaL^.) 

Cited  63  Gal.  428. 

638.  The  fact  that  the  former  business  of 
the  husband  is  continued  and  conducted  by 
him  as  the  agent  of  bis  wife  is  so  pregnant 
with  suspicion  that  it  should  be  held  conclu- 
siye  eyioenoe  of  fraud.  (Guttman  t.  8can- 
neU,  7  Cal.  466.) 

639.  The  fact  that  the  business  was  un- 
snited  to  the  sex  of  the  wife,  and  the  employ- 
ment of  the  husband  therein,  would  be  cir- 
cumstantial evidence  tending  to  establish 
fraud,  but  not  conclusive  evidence  of  it. 
(Guttman  v.  Scannell,  7  Gal.  465.) 

Cited  16  Nev.  48. 

Gift  to  wife  of  money  to  act  as  sole  trader, 
when  fraudulent.  See  Fraudulent  Gonvey- 
ancea,  16. 

640.  A  certified  copy  of  the  order  declaring 
a  manled  woman  a  sole  trader  is  admissible 
in  evidence  even  if,  in  the  order,  the  judse 
uses  the  first  person,  as  though  it  was  made 
by  him  instead  of  the  court,  and  the  oath  at- 
tached thereto  awears  upon  its  face  to  have 
been  administered  by  the  clerk.  (Oaks  v. 
Bodgera,  48  Gal.  197.) 

641.  A  sole  trader  cannot  daim  exemption 
from  liability  as  such  on  the  ground  that  she 
permitted  her  husband  to  manage  and  con- 
trol the  business.  (Porter  v.  (jramba,  48  Gal. 
105.) 

6^.  The  provision  in  section  8  of  the  Sole 
Trader's  Act  (Stats.  1862^  p.  108),  that 
"nothing  contained  in  this  act  shall  be 
deemed  to  authorise  a  married  woman  to 
carry  on  business  in  her  own  name  when  the 
same  is  managed  or  superintended  by  her 
husband."  was  intended  only  for  the  protec- 
tion of  tne  creditors  of  the  nusband,  and  to 
prevent  collusion  and  fraud  between  husband 
and  wife,  but  not  to  shield  the  wife  from  her 
liability  as  a  sole  trader.  (Porter  v.  Gamba, 
48  Gal.  105.) 

643.  A  married  woman  who  became  a  sole 
trader  under  the  act  of  1852,  for  tiie  purpose 
of  keejping  a  public  house  and  farming,  could 
lawfully  execute  and  deliver  in  her  own 
name  a  valid  promissory  note  for  the  pur- 
chase mone^  of  land  conveved  to  her  for  use 
in  said  business,  and  could  also  execute,  in 
her  own  name,  a  valid  mortgage  on  the  same 
to  secure  the  purchase  money.  (Gamden  v. 
Mullen,  29  Gal.  564.) 

644.  The  question  whether  prox>erty  pur- 
chased by  a  sole  trader  was  bought  for  use  in 
her  business  as  sole  trader  is  one  of  fact. 
(Gamden  v.  MuUen,  29  Gal.  664.) 

645.  In  an  action  brought  by  a  married 
woman  concerning  property  belonffing  to  her 
as  a  sole  trader,  under  tne  act  of  1852,  the  hus- 
band need  not  be  joined.  (Guttman  v.  Scan- 
nell, 7  Cal.  456.) 

Cited  29  Gal.  566. 

546.  In  an  action  against  a  married  woman, 
aUesed  to  be  a  sole  trader  under  the  act  of 
April,  1852,  on  a  contract  executed  by  her  as 
snchy  it  is  improper  to  join  her  husband  with 


her  as  defendant ;  and  a  complaint  so  drawn 
is  demurrable.  (McKune  v.  McGarvey,  6 
Gal.  497.) 

547.  Where  husband  and  wife  are  sued  for 
rent  claimed  on  a  lease  made  bv  plaintiff  to  the 
wife— plaintiff  and  the  wife  being  tenants  in 
common  of  the  property — held  that  the  wife 
can  be  liable  only  as  sole  trader  under  the 
statute;  and  that  the  complaint  must  aver 
facts  requisite  to  establish  her  liability  in 
that  character;  and  that  the  allegation  that 
she  '  Vas  doing  business  as  a  feme  sole  with 
the  consent  of  her  husband  **  is  insufficient. 
(Aitken  v.  Ann  Davis,  17  Cal.  119.) 

548.  A  complaint,  in  an  action  to  recover  a 
debt  from  a  married  woman,  which  charges 
that  she  is  a  sole  trader  under  the  statute,  is 
sufficient,  without  any  averment  of  facts 
showine  that  the  debt  was  contracted  in  the 
particular  business  which  she  had  declared 
ner  intention  to  carry  on.  (Melcher  v.  Kuh- 
land,  22  Gal.  522.) 

549.  An  averment  in  a  complaint  that  the 
defendant,  since  November,  1858,  *'  has  con- 
tinued to  possess  and  occupy  said  land  and 
premises,  and  use  the  same  in  her  said  sole 
trader  business,"  is  not  denied  by  a  denial  in 
the  answer  that  defendant  ''has  continued, 
since  the  ninth  day  of  November.  1858,  to  oc- 
cupy or  use  the  said  premises  in  ner  business 
as  such  sole  trader.'*  (Gamden  v.  Mullen,  29 
Gal.  564.) 

Cited  88  Cal.  290. 

550.  The  party  seeking  judgment  on  a  note 
and  mortgage  executed  by  a  married  woman, 
as  sole  trader  under  the  act  of  1852,  has  cast 
on  him  the  burden  of  proving  that  the  defend- 
ant was  a  sole  trader  when  she  made  the  note 
and  mortgage.  (Beading  v.  Mullen,  31  Cal. 
104.) 

551.  The  fact  that  a  married  woman  is  a 
sole  trader  and  contracts  a  debt  raises  the 
presumption  that  the  debt  is  contracted  on 
account  of  her  business  as  a  sole  trader. 
(Melcher  v.  Kuhland,  22  Gal.  522.) 

Cited  29  Gal.  566;  9  Mont.  812. 

552.  There  is  no  objection  to  a  general  judg- 
ment asainst  a  sole  trader  on  a  claim  for 
which  she,  as  such,  is  liable.  (Porter  v. 
Gamba,  43  Gal.  105.) 

653.  A  finding  that  there  was  a  full  com- 
pliance by  a  married  woman  with  the  statute 
of  1862,  relatins  to  sole  trader  (Stats.  1862,  p. 
108),  is  eouivalent  to  a  finding  that  she  was 
authorised  to  carry  on  the  business  specified 
in  her  own  name  and  on  her  own  account. 
(Porter  v.  Gamba,  43  Gal.  105.) 

HTPOTHETICAL  ({UESTI01I8. 

See  Evidence,  V,  8. 

ICE. 

Ice  company,  nature  of.    See  Watercourses, 

851. 

IDEK  SOHAirS. 

Lina  oir  Lena.    See  Marriage  and  Divorce, 


249. 

Laroey  and  larceny.    See  Criminal  Law, 
1396, 2814. 
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1.  Qaeetioii  whether  one  luune  la  idem 
eonana  with  another  is  not  question  of  spell- 
ing, depending  lees  upon  the  role  than  upon 
the  nsage.    (Galliano  t.  Kilfoy,  94  Oal.  96.) 

2.  The  question  whether  the  name  "Toj 
Fong/'  the  true  name  of  the  prosecutrix,  is 
idem  sonans  with  "  Ghojr  Fong,''  the  name 
f^yen  in  the  indictment,  iB  one  of  &ct  for  the 
jury,  and  the  court  will  not  say,  as  a  matter 
of  law,  that  these  names,  as  usually  spoken 
by  the  Chinese,  do  not  haye  the  same  sound. 
(People  y.  Fick,  89  Gal.  144.) 

Cited  10  Mont.  561. 

8.  Names  **  K.  F.  Redmond"  and  "  K.  F. 
Bedman,  "  are  not  idem  sonans;  but  the  pre- 
sumption is  that  they  refer  to  different  pei^ 
sons.    (Peckham  y.  Stewart,  97  Gal.  147.) 

4.  Where  a  defendant  sued  as  "Rosa"  Kilfoy 
has  default  entered  against  her  by  that  name, 
upon  a  return  of  seryioe  of  summons  upon 
"  Kose"  Eilfoy,  described  in  the  return  as 
"  one  of  the  defendants."  the  names  will  be 
considered  as  substantially  the  same,  and  the 
identity  of  the  person  senred  as  one  of  the 
defendants  is  pnma  facie  established.  (Ckd- 
liano  y.  Kilfoy  94  Gal.  86.) 

5.  Rule  of  idem  sonans  does  not  apply  to 
assessments  for  taxes,  and  other  cases  where 
the  written  name  is  material.  Tax  proceed- 
ings are  in  inyitum,  and  must  closely  follow 
the  statute.  (Emeric  t.  Alyarado,  90  Gal. 
444.) 

IDENTITT. 

Acknowledgment,  showing  identity  in.  See 
Acknowledgments,  III,  8. 

Necessity  of  on  sale  of  property.  See  Sales, 
VL8. 

Proper^  in  ocwtnot  of  sale,  identification 
of.    See  vendor  and  Vendee,  I,  8. 

Subject  matter,  identity  of  on  contract  for 
conyeyance.    See  Vendor  and  Vendee,  X,  7. 

Debt  acknowledged,  identification  of.  See 
Statute  of  Limitations,  425. 

Land  granted  to  Central  Padfio  Railroad, 
identity  of.    See  Railroads,  41. 

Prisoner,  identity  of.  See  Criminal  Law, 
XVm,  14,  h. 

Grantor  and  grantee,  identity  of.  See 
DeedS;  II,  8. 

Sections  of  the  code,  IdentiMng^.  See  Codes. 

Papers  on  appeal,  identincation  oL  See 
Appeals,  VI,  6. 

Sufficiency  of  eyidence  to  identify  paper. 
See  Eyidence,  187. 

Description,  sufficiency  of.  See  Descrip- 
tion ;  Quieting  Title,  101. 

What  sufficient  in  action  lor  pledged  arti- 
cles.   See  Pledges,  97. 

Identity  of  bonds,  sufficiency  of.  See  Ex- 
ecutors and  Administrators,  382. 

Eyidence  of.  See  Executors  and  Adminis- 
trators, 332. 

Eyidence  as  to  identity  of  subject  matter. 
See  Deeds,  155,  et  seq. :  Vendor  and  Vendee, 
X,  7. 

Person,  identity  of,  eyidence  aa  to.  See 
Eyidence,  IX,  13,  b. 

Eyidence  of  identity  in  larceny.  See  (3rim- 
inal  Law,  XXI,  86,  g,  C. 

Parol  eyidence  of  identity.  Bee  Eyidence, 
VU,6. 


Presumption  of  identity  of  person  fnoi 
identity  A  name.  See  Freeomptionfl,  16,  et 
seq. 

whether  land  can  be  identified  is  questioia 
of  fact.    See  Deeds,  162. 

Instructions  aa  to.  Bee  Criminal  Law, 
XVIU»  18,  g. 

ILLEGAL  coirnucrrB. 

See  Contracts,  m ;  Fraud;  Fraudulent  Coo- 

yeyanoes. 

Interest  on.    See  Interest,  VL 
Usurious  contracts.    See  Usuij. 
Enforcement  of.    See  Specific  rerformancs, 
IV  6. 

'  ILLH6ITIMACT. 

See  Legitimacy. 

nji-FAMB. 

Enticing  ismale  to  enter  honae  of.  See 
Criminal  Law,  XXI,  20. 

Grdinance  prohibiting  yiating  hooaa  of. 
See  Ozdinanoea,  IV,  7,  m. 

noattRATioir. 

Who  is  immigrant.    See  Slayery,  20. 
Power  of  state  to  prohibit  or  regulate.    See 
Constitutional  Law,  III,  2,  b. 

1.  The  statute  of  California,  which  requires 
the  commissioner  of  immigration,  when  a 
yessel  from  a  foreign  port  or  place  arriyes,  to 
ascertain  whether  there  are  among  the  nae- 
seneers  lewd  or  debauched  women,  and,  wnen 
such  persons  are  found,  to  preyent  them  from 
landing,  unless  the  master,  owner,  or  con- 
signee shall  giye  the  bond  reouired  in  the  stat- 
ute,  does  not  contrayene  the  clause  in  the 


immunities,  and  exemptions,  in  respect  to 
trayel  or  residence,  as  may  be  enjoyed  by  the 
citisens  or  subjects  of  the  most  fayorea  na- 
tion."   (Ex  parte  Ah  Fook,  49  Cal.  402.) 

2.  The  "Chinese  subjects,"  referred  to  m 
the  treaty,  are  those  trayeling  for  instruction, 
or  from  curiosity,  or  ensaging  in  some  legiti- 
mate ayocation,  and  whoee  mgrees  may  not 
lawfully  be  prohibited  by  reason  of  some 
objection  personal  to  themselyee,  and  not  de- 
pendent upon  their  nationality.  (Ex  parte 
Ah  Fook,  49  Cal.  402.) 

8.  The  clause  in  the  fourteenth  amendment 
to  tiie  constitution  of  the  United  States,  which 
prohibits  a  state  from  depriving  "  any  per- 
son of  life,  liberty,  or  property  without  due 
process  of  law,"  does  not  preyent  a  state  by 
statute  from  empowering  a  commissioner  of 
immigration  to  yisit  yessels  arriyuig  in  its 
harbors  from  a  foreign  port,  and  to  ascertain 
and  determine,  finally,  whether  there  are  lewd 
and  debauched  women  among  the  passengers, 
and  if  such  are  found  to  preyent  them  from 
landing,  unless  bonds  .are  giyen  to  indemnify 
the  state  against  expenses  which  may  be  in- 
curred by  reason  of  their  infirmities  or  yices. 
(Ex  parte  Ah  Fook,  49  Cal.  402.) 

4.  The  fact  that  the  judgment  of  the  corn- 
missioner  is  final  as  to  who  are  lewd  and 
abandoned  women  does  not  depriye  such  per- 


IMMIGRATION— IMPLIED  POWERS. 


im 


of  ''  due  proeeM  of  law."    (Bx  parte  Ah 

Fook,  49  Gal.  402.) 

5.  A  person  appointed  by  the  goyemor  to 
fill  a  vacancy  in  the  office  ol  superintendent 
ol  immigration  for  the  port  of  San  Francisco 
is  entitled  to  hold  the  office  until  a  new  ap- 
pointment to  fill  the  office  is  made  by  the  gov- 
ernor and  confirmed  by  the  senate.  (People 
ex  rel.  Wether  bee  v.  Cazneau,  20  Gal.  603.) 
Gited  1  Idaho,  N.  S.,  240. 

A.  The  appointment  to  fill  a  vacancy  in  an 
office  of  this  character  is  complete,  so  far  as 
the  sovemor  is  concerned,  npon  the  delivery 
ol  the  commission,  and  requires  no  confirm- 
ation by  the  senate.  The  governor  cannot, 
after  the  commission  for  the  vacancy  is  issued, 
revoke  the  appointment,  or  bv  anv  act  affect 
the  right  of  tne  appointee  to  tne  office  for  the 
period  prescribed  by  the  statute;  that  is,  un- 
til the  governor  and  senate  proceed  and  fill 
the  office.  (People  ex  reL  Wetherbee  v.  Gas- 
nean,  20  Gal.  503.) 
Gited  87  GaL  478. 

7.  The  dnration  of  the  term  of  an  appointee 
commissioned  to  fill  a  vacancy  in  the  office  of 
superintendent  of  immigration  is  controlled 
by  tiie  provisions  of  the  forty-first  section  of 
the  act  concerning  officers,  passed  April  28, 
1851.  (People  ex  rel.  Welherbee  v.  Gasneau, 
20  Gal.  503.) 

8.  The  seventeenth  section  of  the  amend- 
ments to  the  Political  Gode  makes  it  the  duty 
ol  the  commissioner  of  immigration  to  satisfy 
himself  whether  passengers  from  a  foreign 
country,  arriving  on  a  vessel  in  San  Francisco, 
are  included  in  one  ol  the  classes  specified  in 
the  section,  and  to  prevent  those  that  are  in- 
cluded in  one  of  the  classes  from  landins, 
unless  the  master,  owner,  or  consignee  shiQl 
give  the  bond  mentioned.  (ExparteAhFook, 
40  Gal.  402.) 

9.  Under  section  2066  of  the  Political  Gode 
the  commissioner  of  immigration  is  required 
to  pav  into  the  state  treasury  all  the  fees  col- 
lectoa  bv  him,  less  four  thousand  dollars  a 
year  ana  office  expenses,  which  payments  are 
to  be  used  by  the  state  for  the  maintenance 
of  lepers'  quarters  when  required  for  that  pur- 
pose. (People  ex  rel.  Dunn  v.  Van  Ness,  76 
^.121.) 

10.  The  commissioner  of  immigration  of  the 
port  of  San  Francisco  cannot  justify  his  re- 
fusal to  pay  into  the  state  treasury  the  fees 
collected  by  him  under  section  2956  of  the 
Political  Gode,  for  the  inspection  of  passengers 
on  vessels  arriving  in  that  port  from  foreign 
ports,  on  the  ground  that  tne  section  is  un- 
constitutional and  the  collections  illegal,  or 
because  the  board  of  supervisors  of  the  dty 
and  county  of  San  Francisco  had  failed  to 
establish  a  lazaretto  or  lepers'  quarters  as  re- 
quired by  the  section.  (People  ex  rel.  Dunn 
V.  Bunker,  70  Gal.  212.) 

Gited  76  Gal.  124. 

11.  Fees  collected  by  the  commissioner  of 
hnmigration  for  administering  oaths  to  mas- 
ters of  vessels,  when  making  the  reports  re- 
quired by  section  2949  of  the  Political  Gode. 
were  collected  without  authority  of  law,  ana 
the  money  thus  collected  belonged  to  the 
shipmasters  who  paid  it ;  but  having  been  col- 


lected in  the  name  and  by  the  authorltv  of  the 
state,  the  state  was  the  proper  custoaian  of 
the  moneys.  The  commissioner  had  no  right 
to  retain  them,  and  having  paid  them  to  the 
state,  cannot  claim  a  credit  therefor  on  a  judg- 
ment for  breach  of  his  official  bond.  (People 
V.  Van  l^ess,  79  Gal.  84.) 

12.  A  demand  made  by  the  controller  on 
the  immigration  commissioner,  under  section 
437  of  the  Political  Gode^  for  an  accounting  for 
the  fees  collected  by  him.  does  not  create  a 
new  cause  of  action  in  mvor  of  the  state. 
(People  ex  rel.  Dunn  v.  Van  Ness,  76  Gal. 
121.) 

13.  In  an  action  by  the  controller  against 
the  immigration  commissioner  to  recover  the 
fees  so  collected  the  defendant  is  not  entitled 
to  credit  for  items  allesed  by  him  to  be  due 
for  unpaid  deputies'  salaries  and  attomej^'s 
fees  in  an  action  against  him  as  commis- 
sioner. (People  ex  rol.  Dunn  v.  Bunker,  70 
Gal.  212.) 

14.  When  the  commissioner  of  immigration, 
upon  being  required  to  render  immediately  to 
the  controller  a  detailed  statement  of  receipts, 
and  to  pay  the  same  into  the  state  treasury, 
replies  that  he  had  received  no  moneys  be- 
longing to  the  state,  such  replv  is  evidence  of 
a  conversion  of  all  moneys  oi  the  state,  whidi 
had  theretofore  come  to  his  hands,  as  fetst  as 
received,  and  such  conversion  was  a  breach  of 
hia  official  bond,  which  was  in  force  at  the 
time  of  the  receipt  of  the  moneys.  (People  v. 
Van  Ness,  79  Gal.  84.) 

Actions  against  immigration  commissioner. 
See  Statute  of  Limitations,  183. 

16.  The  commissioner  of  immigration  who 
took  office  after  the  passage  of  the  act  of  March 
16. 1883,  relative  thereto,  can  only  be  paid  his 
salarjr  and  office  expenses  out  of  the  moneys 
paid  into  the  state  treasury  subsequently  to 
the  enactment  of  that  statute.  (Forrester  v. 
Dunn,  66  Gal.  562.) 

IMPAHELKEirT. 

Jaxy,  impanelment  of.    See  Jury  and  Jurors^ 

IMPEACHMENT. 

Officer,  impeachment  of.     See  Offices  and 
Officers,  XVI. 
Witnesses,  impeachment  of.  See  Witnesses, 

vn. 

IMPLIED  BIAS. 

See  Jury  and  Jurors,  VII,  6,  c 

IMPLIED  GOHTBACTS. 

See  Gontracts,  I,  8. 

IMPLIED  FINDUGS. 

See  Appeals,  XI,  23,  g;  Findings,  XII. 

IMPLIED  POWERS. 

Of  corporation.    See  Gorporations,  YI,  1. 

SeeMu- 

Powers  implied  in  statute.  See  Statutes, 
Vni,  17. 
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See  Salee,  VU,  2. 

IXPSISOHMBirT. 

See  Criminal  Law,  XVin,  19,  b,  F,  G,  H,  L. 

Debt,  imprisonment  for.    See  Arrest. 
False.    Bee  Criminal  Law,  XXT,  28;  Flilie 
Imprisonment. 
Aelease  from.    See  Habeas  Gorpna. 

IMFB0YEHE5T  COMFAHIES. 

See  Corporations,  I,  8. 

IXFROTEMEHTS. 

Agreements  concerning,  necessity  of  writ- 
ing.   See  Statute  of  Frauds,  1, 10,  g. 

Assessments  for  local  improvements,  enjoin- 
ing.   Bee  Injunctions,  II,  16. 

Condemnation,  estimation  of  cost  of,  on. 
See  Eminent  Domain,  X,  6,  d. 

Erected  in  hostility  to  title.  See  Mortgages, 
122. 

Husband,  improvements  by.  on  wife's 
property.    See  Husband  and  Wife,  U,  4,  d, 

Whetner  separate  or  community  property. 
See  Husband  and  Wife,  11, 2.  j. 

How  assessed.    See  Taxation,  276,  et  seq. 

Mortgage,  whether  covers.    See  Mortgages, 

vn,  6. 

Partition,  role  for,  in  respect  to.  See  Par^ 
Ution,  91. 

Power  to  improve,  what  indnded  in.  See 
Corporations,  Vl,  7. 

Part  payment,  erection  of  improvements 
as,  under  statute  of  frauds.  See  Statute  of 
FtaudB,  II. 

Part  performance,  erection  of,  as.  See  Spe- 
cific Performance,  103,  et  eea. 

Public,  meaning  of.  See  Municipal  Corpora^ 
tions.  143. 

Public  lands,  improvements  on*  See  Public 
Lands,  X. 

Public  property,  improvement  on.  See 
Taxation,  174,  et  seq. 

Public  or  private,  city  or  county  aid  to.  See 
Supervisors,  V,  6,  b. 


Tenant's  removal  of  and  appraisement. 
See  Landlord  and  Tenant,  XIII,  4. 

Trustees,  improvements  by.  Bee  Trusts  and 
Trustees,  187. 

Vendee  in  possession,  improvement  by. 
See  Vendee  and  Vendor,  180,  et  seq. 

Where  mortgagee  in  possession.  See  Mort- 
gages, X,  1,  f. 

DEPUTED  NEeueEircE. 

See  Negligence,  V,  9. 

UICEST. 

See  Criminal  Law,  XXI,  88. 

DTCOKE. 

Fledged  property,  income  from.  See  Pledg- 
et, VII,  2. 

JDIGOBPOBBAL  HEBEDITAMEHTS. 

See  EasementSt 


Ditch  is  not  a  mere  incorpoteal  hereditik 
ment.    See  Watercourses,  Xll,  1. 

Right  to  collect  wharfage  and  dockage.  Sea 
Wharves,  22. 

Scad  or  right  of  way  is.    See  Ejectment,  8. 

Bf GREASE  OF  RISK. 

See  Insurance,  11,  fi. 

IHGUMBRAHCES. 

See  Mortgages;  Trust  Deeds. 

Covenant  against.    Bee  Covenants,  1, 8. 

Executor,  removal  of  by.  See  ExecatofS 
and  Administrators,  VI,  8,  h. 

Liens.    Bee  Liens. 

On  sale  of  land.  See  Vendor  and  Vendee, 
VIIL 

ODEBTEDHSSS. 

See  cross-references  under  Debt. 

ODElDnTT. 

1.  An  agreement  to  indemnify  a  party  for  a 
willful   trespass  about  to  be  committed  is 
against  public  policy  and  vokL     (Staik  v 
Baney,  18  Oal.  622.) 

2.  Agreement  to  famish  bond  of  indemnity 
is  in  effect  agreement  to  indemnify,  and  mav 
be  sued  upon  as  such,  if  the  bond  be  not  fur- 
nished as  agreed.  (Showers  v.  Wadsworth, 
81  Cal.  270.) 

8.  Where  plaintiff  and  defendants  had  been 
engaged  in  purchasing  and  exporting  merchan- 
dise on  their  loint  account  up  to  a  certain 
time,  and  the  aefendants  then  withdrew  from 
the  business,  and  plaintiff  carried  it  on  on  his 
own  account  for  a  time,  and  then  the  parties 
entered  into  an  agreement  to  carry  on  the 
business  together,  and  defendants  covenanted 
to  indemnif}r  plaintiff  a^nst  all  liabilities 
connected  with  the  busmess  in  which  the 
parties  had  before  been  engaged,  held,  that 
the  covenant  did  not  apply  to  the  liabilities 
incurred  by  the  plaintin  whUe  he  carried  on 
the  business  on  his  own  account.  (Haskell 
V.  Moore,  29  Cal.  437.) 

4.  The  defendants,  in  consideration  of  a 
conveyance  by  the  plaintiff's  assignor  of  cer> 
tain  mortgaged  premises,  agreed  in  writing 
that,  upon  the  foreclosure  against  the  mort- 
gagor, they  would  see  that  no  personal  judg- 
ment was  taken  against  him,  and  tJbat  the 
land,  if  sold  under  a  decree  of  foreclosure, 
should  sell  for  sufficient  to  pay  the  amount 
due  upon  the  mortgage.  The  mortgage  hav- 
ing been  foreclosed,  and  the  premises  sold  for 
less  than  the  amount  due  upon  the  mortgase, 
and  a  judgment  against  Uie  mortgagee  for  Uie 
balance  havins  been  docketed,  the  plaintiff,  or 
his  assignee,  brought  his  action  against  the 
defendant  to  recover  the  amount  of  the  defici- 
ency. Held  that  he  was  entitled  to  recover. 
(Banfield  v.  Marks,  56  Cal.  186.) 

5.  It  is  the  duty  of  the  indemnifier,  upon 
request  of  the  indemnified,  to  defend  all  suits 
brought  against  the  latter  to  establish  the  lia- 
bility provided  sgainst  by  the  contract;  and 
jud^ent  in  such  suits  is  conclusive  against 
the  mdemnifier,  whether  he  complies  with  the 
request  to  defend  or  not.  (Showers  t.  Wads* 
worth,  81  Cal.  270.) 
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t,  A  suit  bfO«|^  under  fhe  direction  of  the 
Indemnifler  to  prevent  a  mnltiplicity  of  actions 
apiinst  the  indemnified  in  relation  to  the  lia- 
bility i>rovided  against  by  the  contract  is  but 
a  saostitate  lor  each  actions,  and  stands  upon 
the  nine  footing.  (Showers  t.  Wadsworth, 
81  Gal.  270.) 

7.  The  indemnifier  is  bound  to  do  all  things 
which  are  necessary  to  make  the  litigation 
effectual,  and  if  he  desires  to  take  an  appeal 
he  must  give  a  bond  to  stay  execution.  Ji  he 
refuses  to  do  so^  the  indemnified  may  resume 
control  of  the  litisation  without  affecting  the 
conduaiyeness  of  the  judgment.  (Showers  t. 
Wadsworth,  ai  Gal.  27a) 

8.  A  cause  of  action  upon  an  agreement  to 
indemnify  against  liability  arises  when  the 
liability  is  incurred.  ( Showers  t.  Wadsworth, 
81  CaL  270.) 

9.  In  an  agreement  by  defendant  to  indem- 
nify the  plaintifb  against  loss  upon  a  sale  of 
stock,  the  former  covenanted  that  if  the  pro- 
ceeds of  a  sale  were  less  than  a  certain 
amount  he  would  "  make  good  the  defi- 
ciency, on  demand,  alter  the  said  sale."  Held, 
that  an  action  for  the  deficiency  misht  be 
maintained  at  any  time  after  the  sale  without 
a  previous  demand.  (Halleck  v.  Moss,  22 
Gal,  266.) 

Gited  63  Gal.  643. 

10.  The  allowance  of  counsel  fees  upon  an 
indemnity  bond  must  turn  upon  the  covenants 
of  the  bond;  and  if  the  bond  is  conditioned 
to  pay  all  counsel  fees  incurred  in  consequence 
of  the  legal  enforcement  of  the  payment  of  the 
penalty  of  the  bond,  attorneys^  fees  exx>ended 
by  the  plaintiff  in  the  suit  on  the  bond  may 
be  recovered,  including  reasonable  attorneys' 
fees  in  the  supreme  court.  (Tunstead  v.  Nix- 
dorf,  80  Gal.  647.) 

See  SherifEs,  V. 

Contract  of,  necessity  of  writing.  See  Stat- 
ute of  Frauds,  I,  8. 

Gontract  of  is  to  be  strictly  construed.  See 
Vendor  and  Vendee,  VIII,  8. 

Contract  of,  when  too  uncertain  to  be  en- 
forced.   See  Specific  Performance,  36. 

Defect,  indemnity  against.  See  Vendor  and 
Vendee,  VIU,  8. 

Lost  instruments,  indemni^  before  action 
en.  See  Bills  and  Notes,  XTl;  Lost  or  De- 
stroyed Instruments,  2  et  seq. 

To  sheriff,  agent,  power  to  give.  See 
Agency,  88. 

Alteration  of.  See  Alteration  of  Instru- 
ments, 9. 

Notice  to  indemnitor.  See  Vendor  and 
Vendee,  VUI,  8. 

Govenant,  claim  for  breach  when  to  be  pre- 
sented.   See  Estates  of  Deceased  Persons,  90. 

CondusivenesB  of  order  of  sale  in  action  on. 
Bee  Estates  of  Deceased  Persons,  282. 

Probate  court,  power  to  authorize  assign- 
ment d  bond.    See  Probate  Courts. 

Witneesea,  indenmitors  as.    See  Witnesses, 

V,8,c,J.         

JLADJUUIiTT  LANDS. 

See  cross-references  under  Lieu  Lands. 

INDEFENBEHT  CONTBACTOBS. 

See  Master  and  Servant,  III. 
Cau  Vwemt,  Vol.  IL-93 


Negligence  of  does  not  exonerate,  when. 
See  Streets,  40. 

INDEPEHDEITT   COYEHAHTS. 

See  Gontracto,  V,  2  j  Vendor  and  Vendee,  X,  6. 

INDIANS. 

Issuance  of  scrip  on  ceding  of  lands  by. 
See  Public  Lands,  VI. 

Competency  of  as  witnesses.  See  Witnesses, 
V ,  o. 

Bonds  for  Indian  war  expenses,  when  pay- 
able.   See  Bonds,  61. 

Ejectment  against,  default  set  aside,  when. 
See  Default.  181. 

Murder  of  Indian  by  Indian.  See  Criminal 
Law,  XXI,  81,  a. 

^  1.  The  act  of  April  22, 1850,  for  the  protec- 
tion and  punishment  of  Indians,  was  intended 
to  be  applied  to  Indians  in  tribes,  or  when 
living  in  separate  communities  or  companies, 
and  not  to  a  case  where  an  Indian  has  been 
livingamong  white  men.  (People  v.  Antonio. 
27  CS.  404.)  ' 

2.  The  act  of  April  22, 1850,  conferring  on 
justices  of  the  peace  the  power  to  punish  In- 
dians convicted  of  larceny  by  whipping,  is  re- 
pealed by  the  act  of  1866,  which  prescribes 
the  pumshment  for  both  graad  and  petit 
larceny.    (People  v.  Antonio,  27  CaL  404.) 

8.  The  act  of  April  20,  1863,  concerning 
courts  of  justice  in  this  state,  takes  away  from 
justices  of  the  peace  the  power  to  try  and 
punish  Indians  for  grand  larceny  conferred 
upon  them  by  the  act  of  April  22, 1860,  for  the 
protection  and  punishment  of  Indians.  (Peo- 
ple v.  Antonio,  27  Gal.  404.) 

4.  Congress  has  the  exclusive  right  of  pre- 
emption to  all  Indian  lands  lying  within  the 
territories  of  the  United  States.  (Thompson 
V.  Doaksum,  68  Gal.  593.) 

6.  The  treaty  with  the  Chippewas  of  Lake 
Superior  and  the  Mississippi,  dated  Septem- 
ber 30, 1854,  giving  to  each  head  of  a  fomily 
of  the  mixed  bloods  of  the  tribe  eighty  acres 
of  land  to  be  selected  by  the  President  and 
patented,  does  not  permit  the  selection  of 
lands  for  such  mixed  bloods  on  the  public 
domain  outside  of  the  territory  ceded  to  the 
United  States  by  the  Indians  in  the  treaty. 
(Parker  v.  Duff,  47  Gal.  564.) 

6.  Mission  or  Pueblo  Indians,  who  by  them- 
selves and  their  ancestors  have  been  in  the 
continuous  use,  occupation,  and  possession  of 
lands  included  within  the  exterior  limits  of  a 
Mexican  grant  from  a  time  prior  to  the  estab- 
lishment of  the  Mexican  government,  have  a 
right  to  remain  in  the  occupancy  thereof  as 
against  the  patentee  from  tne  United  States 
{government  and  his  grantees,  notwithstand- 
mg  they  never  presented  their  claim  to  the 
lands  to  the  board  of  land  commissioners  ap- 
pointed by  the  act  of  Congress  of  March  3, 
1861,  to  ascertain  and  settle  private  land 
dauns  in  California.  (Byrne  v.  Alas,  74  Gal. 
628.) 

7.^  Lands  in  California  in  the  occupancy  of 
Indian  tribes  at  the  date  of  the  treaty  of 
Guadalupe  Hidalgo  became  a  part  of  the  pub- 
lic domam,  and  subject  to  pre-emption,  if  no 
claim  therefor  was  presented  by  the  occupants 
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to  the  land  eomiiiiiiloiMfrfl  appointed  under 
the  act  of  Gongreaa  of  March  8, 1851,  within 
two  yean  after  the  date  of  the  act.    (Thomp- 
Bon  V.  Doaksum,  68  Gal.  503.) 
Distinguiflhed  74  Oal.  640,  641. 

8.  In  an  action  of  ejectment  by  a  grantee  of 
the  patentee  to  recoTor  poflseesion  of  snch 
lands  from  the  Indiana  tne  latter  may  show 
that  the  plaintiff  holds  the  legal  title,  bur- 
dened with  their  right  of  occupancy.  (Byrne 
T.  Alas,  74  OaU  828.) 

9.  Under  section  15  of  the  act  of  March  S, 
1851,  the  patent  issued  in  pursuance  of  the 
decree  oonfirmins  the  Mexican  mpt  was  con- 
clusive only  as  oetween  the  United  Statea 
and  the  claimant,  and  did  not  determine  the 
relation  between  nim  and  the  Indians.  Under 
this  section  the  rights  of  the  Indians  were 
preserved  without  presenting  their  claims, 
and  the  patentee  took  the  legal  title  in  fee, 
subject  to  their  right  of  occupancy.  (Byrne 
T.  Alas,  74  Cal.  628.) 

10.  A  grant  of  land  by  the  Mexican  govern- 
ment to  a  tribe  of  Indians,  if  of  any  validity, 
is  for  the  benefit  of  the  Indian  communitjr  at 
large,  and  tiie  individual  members  composing 
the  tribe  cannot  make  any  valid  conveyance 
of  all  or  any  portion  of  the  same.  (Hicks  t. 
Coleman,  25  Oal.  122.) 

11.  A  deed  of  conveyance  from  an  Indian 
to  a  white  person  is  a  nullity  ou  its  face,  and 
no  one  can  derive  title  under  it.  Such  a  con- 
veyance is  contrary  to  the  policy  of  Spanish 
and  Mexican  as  well  as  American  law,  and  is 
strictly  forbidden.  (Sunol  v.  Hepburn,  1  Oal. 
254.) 

12.  The  policy  of  Spanish  and  Mexican  law, 
prohibiting  sales  of  land  by  Indians,  consid- 
ered. Per  Bennett,  J.  (Sunol  v.  Hepburn, 
1  Cal.  254.) 

13.  The  plan  of  Iguala  and  the  Mexican 
constitutions  of  1836  and  1843,  and  the  decrees 
of  1812  and  1813  did  not  remove  the  restric- 
tions on  alienations  of  land  by  Indians. 
(Sufiol  V.  Hepburn,  1  Oal.  254.) 

14.  Under  Mexican  law  the  approbation 
and  consent  of  the  government  was  necessary 
to  make  a  conveyance  of  land  by  an  Indian  to 
a  white  person  valid ;  and  such  consent  beinff 
wanting,  held,  that  a  conveyance  was  void 
upon  its  face,  and  transferred  no  title,  and 
tiiat  the  party  claiming  under  it  was  charge- 
able with  Knowledge  of  its  invalidity.  (Sufiol 
V.  Hepburn,  1  Oal.  254.) 

IHBICTMEirTS. 

See  Criminal  Law,  XIV. 

Particular  offenses.  See  Criminal  Law, 
Particular  Offenses. 

nrDOBSEHEirr. 

BOls  and  notes,  indorsement  on.  See  Bills 
and  Notes,  VII. 

Indictment  or  information,  indorsement  of. 
See  Criminal  Law,  XIV,  5. 

INDUCEKENT. 

Matters  of.     See  Pleading  and  Practice, 
VIll,  3. 
In  slander.   See  Slander,  15. 


VnSBWLkTtB. 

Bee  Home  for  the  Inebriatet;  XntoiiflaBli^ 

DETITABLB  ACdDIHT. 

See  Acts  of  God. 


Fiiidiiig  as  t0|  conclusiveness  of.  SeeWbarrai^ 

VL 

IIFAirCT. 

I.  Powers  and  Dlsabllttfes  of  iMfiats. 

1.  CorUraeti  of;  Conveyance*  by  or  to* 

2.  Oueier  of  or  5y. 

8.  Infant  Married  Women,  Rule$  a$  to, 

4.  £manc%paHon  of  InfanL 

5.  Affirmance  or  DiMaffirmamee  of  Conr 

traei, 

6.  DitabaUy Cannot beSeiUpby  Third 

Jrereon* 

Urn  Aetlens  Against  Inflmts* 

1.  Guardian  ae  Party. 

S.  Service  of  Summone;  Whai  Confers 

Jurisdiction, 
8.  Appearance  by  Oeneral  Guardian, 

4.  Guardiam  cm  LHem;   Affpointmeid 

and  Povfere;   NominaHng  Attor^ 
ney. 

5.  Separate  ArntDcr  cf. 

6.  JudgmenUinu 

in*  Aetlensby* 
IY«  Gifts  to. 

See  Parent  and  Child. 

Children,  definition  of.  See  Estates  of  De- 
ceased Persons,  Vni.  4,  b. 

Legitimacy  of  children.    See  Legitimacy. 

Coercion,  child  acting  under  is  not  accom- 
plice.   See  Criminal  Law,  772. 

Custody  and  maintenance  of  children.  See 
Marriage  and  Divorce,  III,  8, 

Custody  of  person  of  minor.  See  Guardian 
and  Ward,  V,  2. 

Care  required  of  and  towards  children.  See 
Railroads,  VIH,  9,  b. 

Guardian  and  ward.  See  Guardian  and 
Ward. 

Estoppel  of  infants.    See  Estoppel,  H. 

Master,  duty  of  to  instruct  infant  employee. 
See  Master  and  Servant,  41. 

Minors,  location  of  claims  by.  See  Mines 
and  Mining,  V,  1,  b. 

Labor  of  son  for  father  after  majority.  See 
Parent  and  Child,  11. 

Posthumous  children.-  See  Estates  of  De- 
ceased Persons,  VIII,  4,  e. 

Pretermitted  children.  See  Estates  of  De- 
ceased Persons,  VIII,  4,  e. 

Reformatory,  committing  minor  to,  jury 
trial.    See  Jury  and  Jurors,  23. 

Prosecution  on  statement  of  child.  See 
Malicious  Prosecution,  III,  4,  b. 

Foreclosure,  children  as  parties  in.  See 
Mortg^Biges,  XIX,  7,  b,  F. 

Partition,  proceedings  in.  Jurisdiction.  See 
Partition,  34. 

Suit  against  infant  heirs.  See  Estates  of 
Beceasea  Persons,  490,  et  seq. 

Witnesses,  children  as.  See  Witnesses, 
V,  3. 

Feeble-minded  children,  act  providing  home 
for  is  valid.    See  Constitutional  Law,  2S54. 
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I.  P«iren  aai  DtebllttlM  «f  iDfkMts. 
/•  Cp0tract9  pf;  Coiivyane—  b/or  to. 

1.  Infant  may  make  or  indorse  promiteory 
note,  and  as  to  him,  the  note  or  indorsement 
will  not  be  Toid,  but  merely  voidable,  at  his 
election.  (Hastings  ▼•  Dollarhide,  24  Oal.  196.) 
Cited  17  CoU  506. 

2.  An  infant  may  execute  a  promissory  note 
by  an  agent,  and  an  infant  promisee  may  also 
authorijM  another  to  tranner  a  note  by  in* 
dorsement  for  him,  and  the  transfer  is  valid 
until  avoided*  •  (Hastings  v.  Dollarhide,  24 
Cal.  195.)  • 

3.  An  infant  is  not  bound  b^  his  contract 
for  the  erection  or  repair  of  a  building.  (Fish 
T.  McCarthy,  96  Cal.  484.) 

4.  The  deed  of  an  infant  is  not  void,  but 
voidable.  (Hastings  v.  Dollarhide,  24  CaL 
195.) 

Cited  5  Dak.  345* 

5.  An  alcalde's  grant  to  an  infant  was  valid, 
and  the  infant  could  take  and  hold  under  the 
pant.    (Donner  v.  Pahner,  31  Cal.  5(X>.) 
Cited  39  Cal.  123. 

2.  0u9tBr  of  or  b/. 

6.  Infant  can  be  ousted  from  his  possession 
either  by  a  stranger  or  by  a  cotenant  in  the 
same  manner  as  an  adult.  The  ouster  does 
not  depend  upon  the  fact  that  notice  of  the 
entry  with  hostile  intent  was  understood  or 
comprehended  by  the  disseised,  and  such 
notice  may  be  either  actual  or  presumptive. 
(Winterbum  v.  Chambers,  91  Cal.  170.) 

7.  Infant  may  became  disseisor,  and  whether 
emandnated  or  not  may  take  possession  of 
vacant  lands  and  hold  them  in  his  own  right, 
the  same  as  an  adult.  (Lackman  v.  Wood, 
25  Cal.  147.) 

3.  infant  Mam'od  Womon,  Rutoo  ao  to. 

8.  Under  our  statutes  the  disability  of  in- 
fancy attaches  as  well  to  a  feme  covert  under 
ase  as  to  a  feme  sole,  subject  only  to  the  act 
of  1858,  p.  168,  which  makes  married  women 
under  eighteen,  and  married  with  the  consent 
of  their  parent  orsuardian,  of  full  and  lawful 
age.    (Magee  v.  Welsh,  18  Gal.  155.) 

9.  Mortffage  executed  in  1856,  by  a  feme 
covert  unaer  age  of  eighteen,  upon  her  sepa- 
rate estate,  cannot  be  enforoea  asainst  her 
plea  of  infancy.  (Magee  v.  Welsh,  18  Cal. 
155.) 

10.  General  rule  that  deed  of  infant  is  only 
voidable,  and  will  be  held  valid  unless  dis- 
affirmed bj  the  infant  on  arriving  at  legal 
age,  even  if  conceded,  does  not  apply  to  a 
married  woman ;  nor  does  such  rule  apply  to 
the  case  of  a  note  and  mortgage,  because  there 
no  act  of  disaffirmance  is  necessary  until  de- 
mand of  payment,  or  attempt  to  enforce  the 
same.    (Magee  v.  Welsh,  18  Cal.  155.) 

II.  Where  real  property,  inherited  by  a 
married  woman  under  the  a^  of  eighteen 
years,  is  encumbered  at  the  time  by  a  valid 
mortgajge,  and  she  then,  in  1856,  mortgages 
it  to  raise  money  to  take  up  such  prior  encum- 
brance, held,  that  this  money  so  raised  cannot 
be  considered  necessaries  in  law,  even  if  it  be 
conoeded  that  the  mortgaee  so  executed  by 
her  for  such  a  purpose  would  be  protected  as 


a  debt  incurred  for  neesssaries.     (Magee  v. 
Welsh,  18  Cal.  166.) 

4.  Bmanc/pation  of  infant, 

12.  A  father  may  emancipate  his  minor 
child,  and,  when  emancipated,  the  child  is 
freed  from  parental  control,  and  is  in  all  re* 
spects  his  own  man.  (Lackman  v.  Wood,  26 
Cal.  147.) 

13.  Evidence  that  a  minor  was  in  the  habit 
of  doing  business  on  his  own  account  and  in 
his  own  name,  and  of  becoming  responsible 
for  his  own  supplies,  is  admissible  for  the 
purpose  of  provmg  his  emancipation.  (Lack- 
man  V.  Wood,  25  Cal.  147.) 

Majority,  attainment  of  ward  to.  See 
Guardian  and  Ward,  VL 

5.  Aflfrmaneo  or  DioafHrmaneo  of  Contract. 

14.  No  person,  whether  a  minor  or  adult, 
can  apply  to  his  own  use  the  beneficial  part 
of  a  transaction  and  reject  its  buidens.  (Peers 
V.  McLaughlin,  88  Cal.  294.) 

16.  An  infant  cannot  avoid  or  disaffirm  a 
deed  made  by  him  in  execution  of  a  trust, 
which  a  court  of  equity  would  have  compelled 
him  to  perform,  notwithstanding  his  innmcy. 
(Nordholt  v.  Nordholt,  87  Cal.  552.) 

16.  Infant  grantor  can  neither  affirm  nor 
disaffirm  conveyance  during  nonage,  until  he 
attains  the  age  of  legal  majority.  (Hastings 
V.  Dollarhide,  24  Cal.  196.) 

Cited  17  Col.  50& 

17.  Infancy  is  a  good  defense  to  an  action 
on  an  executory  contract,  though  defendant 
did  not  disaffirm  it  on  coming  oi  age.  (Bui- 
zell  V.  Bennett,  2  Cal.  101.) 

18.  The  voidable  deed  of  an  infant  may  be 
ratified  after  he  arrives  at  mature  age  by  an 
express  verbal  ratification  in  words,  or  by  acts 
which  reasonably  imply  an  affirmance,  or  by 
an  omission  to  disaffirm  the  deed  within  a 
reasonable  time.  What  is  a  reasonable  time 
will  depend  on  the  peculiar  circumstances  of 
each  case.  (Hastings  v.  Dollarhide,  24  Cal. 
195.) 

19.  An  infant  promisee  sold  a  promissory 
note,  received  the  purchase  money,  and  in- 
dorsed the  note  to  the  purchaser,  and  for 
eleven  months  after  she  arrived  at  her  major- 
ity made  no  offer  to  return  the  purchase 
money,  nor  did  she  do  or  say  any  thing  indi- 
cating an  intention  on  her  part  to  disaffirm 
her  indorsement.  Held,  tnat  these  acts 
amounted  to  a  ratification  of  the  assignment. 
(Hastings  v.  Dolhirhide,  24  Cal.  195.) 

20.  If  an  infant  grantor,  after  arrivins  at 
full  age^  ratifies  a  conveyance  made  by  nim 
during  mfancy  he  will  have  no  power  to  re- 
voke the  ratification  and  disaffirm  such  con- 
veyance thereafter.  (Hastings  v.  Dollarhide, 
24  Cal.  195.) 

21.  If  infant  grantor,  after  attaining  his 
majoritjr,  executes  convevance  of  lands  em- 
braced m  deed  given  by  him  when  a  minor, 
the  second  conveyance  will  work  a  disaffirm- 
ance of  the  first,  unless  before  the  execution 
of  the  second  conveyance  the  first  has  been 
ratified.  (Hastings  v.  Dollarhide,  24  CaL 
195.) 
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9.  Disability  Cannot  ha  Sat  Up  by  Third  Praan. 

22.  No  one  can  take  advantage  of  fact  of 
infancy  in  avoidance  of  contracts  except  infant 
himself,  or  his  heirs  or  personal  representa- 
tives.   (Hastings  v.  Dollarhide,  24  Cal.  196.) 

23.  An  indorsee  of  a  promissory  note,  deriv 
ing  title  from  an  infant  indorser,  acquires  a 
good  and  valid  title  to  the  note  against  every 
other  party  thereto  except  the  infant.  The 
infant  may,  at  any  time  Before  ratif^g  the 
transfer,  intercept  payment  to  the  indorsee, 
or  hy  givinff  notice  to  the  maker  of  his  avoid- 
ance tomisn  him  a  valid  defense  against  the 
indorsee.  (Hastings  v.  Dollarhide,  24  Gal. 
185.) 

24.  Until  the  infant  gives  notice  of  his 
avoidance  of  his  indorsement  of  a  promissory 
note,  the  title  of  the  indorsee  is  vaud.  and  the 
maker  cannot  plead  the  infancy  oi  the  in- 
dorser,  in  an  action  brought  on  it,  as  a  de- 
fense.   (Hastings  v.  Dollarhide,  24  OaL  196.) 

n.  Aettons  Against  Infants* 
/.  Guardian  a$  Party. 

25.  Guardian  cannot  be  joined  with  ward 
as  a  party  defendant  where  the  cause  of  action 
affects  only  the  interests  of  the  ward,  and  he 
may  demur  in  such  case  on  the  ground  that 
the  complaint  states  no  cause  of  action  against 
him.    (O'Shea  v.  Wilkinson,  95  Cal.  454.) 

2.  Sarrica  of  Summona;  What  Confara  JuriadiC' 

Hon. 

26.  Where  in&uita  are  made  parties  defend- 
ant thejr  must  be  served  with  the  summons. 
Until  this  is  done  the  court  has  no  jurisdiction 
of  them,  and  the  appointment  of  a  guardian 
ad  litem  is  void.  (Johnston  v«  San  francisco 
Sav.  Union,  63  Cal.  554.) 

Cited  66  Cal.  53. 

27.  Court  does  not  acquire  jurisdiction  of 
infants  where,  after  the  trial,  they  petition 
to  intervene  and  have  a  guardian  ad  litem 
appointed,  and  thereafter  fQe  an  "amended 
answer"  by  a  guardian  appointed  upon  such 
petition.  (Johnston  v.  San  Francisco  8av. 
Union,  63  Cal.  554.) 

28.  Under  the  Practice  Act  of  1851,  in  an 
action  against  an  infant,  if  he  was  over  four- 
teen years  of  age  the  summons  was  served  by 
delivering  to  him  personally  a  copy  of  the 
same,  and  a  certified  copy  oi  the  complaint. 
(Brown  v.  Lawson,  51  Cal.  615.) 

29.  Return  of  personal  service  of  summons 
upon  minor  defendants  under  fourteen  years 
of  age,  showing  also  personal  service  of  sum- 
mons upon  their  guardian,  discloses  sufficient 
service  upon  the  minors*  (Richardson  v. 
Loupe,  80  Cal.  491.) 

80.  If  father  sues  his  infant  son  residing 
with  him,  and  the  statute  requires  the  sum- 
mons to  be  served  personally  on  the  infant 
and  also  on  the  father,  a  service  on  the  infant 
alone  is  sufficient,  for  the  father  has  notice  of 
the  suit  without  service.  (Brown  v.  Lawson, 
51  Cal.  615.) 

81«  Where  a  minor  is  the  owner  of  the  land 
upon  which  a  street  assessment  is  sought  to 
be  foreclosed,  a  service  of  the  summons  upon 
his  guardian  without  serving  it  upon  him 


personally  la  insuffldent.  and  a  default  en- 
tered against  the  guardian  does  not  bind 
either  the  guardian  or  the  minor,  and  a  decree 
rendered  thereon  is  absolutely  void,  and  should 
be  vacated  on  motion.  (Fanning  v.  Foley,  99 
CaL  836.) 

82.  The  requirement  of  the  statute  being 
positive  that  in  actions  against  a  minor  under 
the  age  of  fourteen  years  personal  service  of 
summons  must  be  made,  in  cases  where  he 
resides  out  of  this  state,  and  his  residence  is 
known  to  plaintiff,  such  residence  should  be 
stated  in  the  affidavit  for  publication*  (Gray 
V.  Palmer,  9  Cal.  616.) 

ated6CoL  173. 

83.  The  failure  to  deposit  in  the  postoffice  a 
copy  of  the  complaint  and  summons,  directed 
to  such  minor,  is  not  cured  by  the  appearance 
of  the  mother  in  her  own  behalf.  (Gray  v. 
Pahner,  9  Cal.  616.) 

Appeuance  by  general  gnardian  confers 
jurisdiction.    See  |MSt,  II,  8. 

Summons,  service,  presamptioiiB  as  to.  See 
Appeals,  2720. 

Jurisdiction  of  district  courts  over  persons 
and  estates  of  minora.    See  Jarisdiction,  77. 

3s  ippoaranco  hy  Oonoral  Quardian. 

34.  Where  the  court  does  not  specially 
appoint  a  guardian  ad  litem  for  a  psSrticultf 
action  it  is  the  duty  of  the  general  guardian 
to  appear  for  his  ward*  (Gronfier  v.  Puy- 
mirol,  19  Cal.  629.) 

Cited  20  Cal.  676 ;  32  Cal.  119 ;  48  Cal.  486, 491 ; 
64  Cal.  597;  87  CaL  582;  94  OaL  56. 

35.  Where  there  was  no  personal  service 
upon  infants,  but  their  seneral  guardian  ap- 
I>eared  and  defended  for  them,  held,  that 
such  appearance  gave  the  court  jurisdiction 
of  their  persons.  (Smith  v.  McI)onald,  42 
Cal.  484.) 

Cited  64* CaL  597 ;  80 CaL  499;  94  Cal.  56. 

86.  Appearance  of  general  guardian  is  suffi- 
cient to  give  court  jurisdiction  of  the  persons 
of  infant  defendants,  and  the  fact  that  no 
{guardian  ad  litem  was  appointed  for  them  is 
immaterial.  (Western  Lumber  Co.  v.  Phillips, 
94  Cal.  54.) 

37.  The  appearance  of  a  general  guardian 
for  infant  defendants  is  sufficient  to  give  the 
court  jurisdiction  of  their  persons  in  an  action 
of  partition.  (Richardson  v.  Loupe,  80  Cal. 
491.) 

Cited  94  Cal.  56. 

38.  A  purchaser  at  a  judicial  sale  of  part^ 
nership  real  estate  filed  his  petition  to  be 
relieved  from  the  purchase  on  the  grounds: 
(1)  That  a  nonresident  minor  was  interested 
in  the  property,  and  that  his  general  guardian, 
who  represented  him  in  the  suit  resulting  in 
such  sale,  was  appointed  without  sufficient 
notice  having  been  given  of  the  hearing  of  the 
application;  and  (2)  that  a  guardian  ad  litem 
ought  to  have  been  appointea.  Held,  that  the 
notice  having  been  according  to  the  direction 
of  the  probate  judge,  the  appointment  of  gen* 
eral  guardian  was  properly  made,  the  sale 
was  valid,  and  the  purchaser  will  not  be 
relieved;  and  that  no  guardian  ad  litem  was 
required.    (Gronfier  v.  Puymirol,  19  Cal.  629.) 

39.  Guardian  appears  in  action  simply  to 
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manage  and  take  care  of  intereBts  of  the  ward 
or  inuint  for  whom  he  appears,  and  does 
not  thereby  become  a  party  to  the  action. 
(O'Shea  v.  WUkinson,  95  Cal.  454.) 

4*  Ouardiann  M  Ut%m:  MppointmBnt  and  Pawn; 
nominating  AttomBy, 

Goardian  ad  litem  for  minor  heirs  on  sale. 
See  Estates  of  Deceased  Persons,  VII,  4,  f. 

Goardians  ad  litem  for  minor  heirs  on 
petition  for  probate  of  will.    See  Wills,  X,  4. 

Appearance  by  general  guardian,  sufficiency 
oL    See  ante,  II,  8. 

40.  Where  interests  of  minor  require  it, 
court  in  which  action  is  i>ending  will  appoint 
a  guardian  ad  litem,  even  thoi^  the  minor 
may  have  a  general  guardian.  (Gronfier  v. 
Puymirol,  19  Cal.  629.) 

41.  The  provisions  of  sections  9  and  10 
of  the  Civil  Practice  Act,  relative  to  the  ap- 
pointment of  guardians  ad  litem  where  in- 
mnts  are  parties,  only  apply  where  there  is 
no  general  guardian,  or  where  he  does  not  act. 
(Gronfier  v.  Puymirol,  19  Cal.  029.) 

42.  The  court  has  no  ri^ht  to  ap|X>int  a 
guardian  ad  litem  until  the  infant  is  properlv 
Drought  into  court.  (Gray  y.  Palmer,  9  Cal. 
616.) 

43.  Court  cannot  appoint  a  guardian  ad 
litem  until  the  infant  nas  been  served  with 
notice.    (McCloskey  v.  Sweeney,  66  Cal.  56.) 

Appointment  of  where  infant  not  served. 
See  ante,  26. 

44.  The  appointment  of  a  guardian  ad  litem 
may  be  made  on  an  application  ore  tenus, 
in  of>en  court,  although  it  would  be  better 
practice  to  file  a  petition  alleging  the  facte 
requisite  to  show  the  jurisdiction  of  the  court. 
(Emeric  v.  Alvarado,  64  Cal.  529.) 

45.  It  is  not  necessary  that  there  should  be 
new  guardian  ad  litem  everr  time  a  jpleadins 
is  amended.  (Carpenter  v.  Superior  Court,  75 
Cal.  596.) 

46.  Appearance  for  minor  defendant  by 
guardian  ad  litem,  without  authority  of  order 
of  the  court,  is  an  irregularity^  which  may  be 
objected  to  by  a  motion  to  strike  out  the  an- 
swer. If  the  motion  be  denied,  a  bill  of  ex- 
ceptions may  be  taken,  or  the  objection  may 
be  raised  by  affidavits  on  motion  for  a  new 
trial,  under  section  658  of  the  Code  of  Civil 
Procedure.  The  irregularity  does  not  render 
the  judgment  void.  (Emeric  v.  Alvarado,  64 
Cal.  5^9.) 

47.  Guardians  ad  litem  have  no  power  to 
admit  away,  by  their  answer,  the  rights  of 
the  infants,  and  the  court  has  no  power  to 
give  effect  to  such  admission  as  to  a  matter 
and  for  a  purpose  not  within  the  scope  of 
their  appointment  or  the  purview  of  the  com- 
plaint. (Waterman  v.  lAwrenoe,  19  Cal. 
m) 

48.  Guardians  ad  litem,  appointed  to  repre- 
sent an  infant  in  a  case  of  partition,  have 
power  to  defend  for  the  infant  solely  against 
the  daim  set  up  for  partition  of  the  common 
estate:  and  their  acts  beyond  this  special 
limited  nower  are  void.  (Waterman  v.  Law- 
rence, 19  Oal.  210.) 

Appointment  and  powers  oi    See  poeti  HI. 


49.  Neither  the  x>etition  for  the  appoint- 
ment of  a  guardian  ad  litem  of  a  minor  nor 
the  order  of  appointment  would  form  part  of 
the  judgment-roll  in  an  action  for  partition 
when  the  roll  is  finally  made  up,  ana  will  not 
be  reviewed  on  an  appeal  from  an  interlocu- 
tory judgment  alone.  (Emeric  v.  Alvarado, 
64  Cal.  529.) 

Cited  66  Cal.  232;  79  Cal.  267. 

50.  An  order  appointing  a  guardian  ad 
litem  for  minor  defendants  constitutes  no 
^rt  of  a  judgment-roll.  (Brady  v.  Page,  66 
Cal.  232.) 

51.  It  is  incumbent  upon  appellant,  who 
objects  to  sufficiency  of  evidence  to  prove  ap- 
pointment of  a  guardian  ad  litem,  to  show 
the  contents  of  a  paper  in  evidence  relating 
thereto,  and  to  make  it  affirmatively  appear 
that  the  paper  was  not  a  complete  or  valid 
appointment;  and.  in  the  absence  of  proof  of 
its  contents,  it  will  be  presumed  to  be  suffi- 
cient to  support  the  verdict  and  judgment. 
(O'CaUaghan  y.  Bode,  84  Cal.  489.) 

62.  Where  minor  defendants  have  been 
served  with  summons,  and  have  answered  by 
their  general  guardian  or  guardian  ad  litem, 
the  court  will  assume,  when  the  record  is  si- 
lent, that  the  appointment  of  the  guardian 
was  regularly  made.  (Emeric  v.  Alvarado,  64 
Cal.  529.) 

53.  Infant  who  is  party  to  action  cannot 
nominate  attorney  until  he  has  been  served 
with  summons.  (McCloskey  v.  Sweeney,  66 
Cal.  53.) 

Attorney  for  ininor  heirs,  appointment  of. 
See  Estates  of  Deceased  Persons,  V;  VII,  4,  f. 

Appointing  attorney  for  minor  heirs  on  pro- 
bate of  will.'  See  Wills,  X,  4. 

Attorney  for  minor  heirs  on  petition  for 
probate  of  will  is  guardian  ad  litem.  See 
Wills,  X,  4. 

5.  SBparafB  AnBWBr  of. 

54.  Where  infant  defendants  have  no  sep- 
arate or  special  defense  no  separate  or  special 
answer  need  be  filed  in  their  behali,  but 
joinder  in  a  common  answer  with  the  other 
defendants  is  sufficient.  (Western  Lumber 
Co.  V.  Phillips,  94  Cal.  54.) 

6.  Judgmonto  in, 

65.  An  infant  defendant  is  as  much  bound 
by  a  decree  in  equity  as  a  person  of  full  age, 
and  will  not  be  permitted  to  dispute  it  except 
upon  the  same  grounds  as  an  adult  might 
have  disputed  it,  such  as  fraud,  collusion,  or 
error.  If  merely  erroneous,  it  is  not  void, 
but  may  be  corrected  on  appeal.  If  fraudu- 
lent, or  obtained  by  collusion,  it  must  be  at- 
tacked in  a  direct  proceeding,  and  cannot  be 
attacked  collaterally.  (Joyce  v.  McAvoy,  31 
Cal.  273  ) 
Cited  75  Cal.  648;  93  Cal.  104. 

56.  A  covenant  in  a  deed  of  separation  be- 
tween husband  and  wife  having  two  infant 
children,  which  provides  that  uie  wife  will 
hold  land  then  owned  by  her  for  the  joint 
benefit  of  herself  and  children,  and  will  con- 
vey one-third  of  the  land  to  each  of  the  chil- 
dren when  they  shall  come  of  age,  gives  the 
infants  such  a  basis  of  claim  to  the  land  as 
they  are  bound  to  set  up  and  have  adjudicated 
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in  an  action  brooght  against  them  to  deter- 
mine an  adrene  claim.    (Joyce  v.  HcAvoy, 
31  Cal.  278.) 
Cited  34  Cal.  839;  79  Cal.  447;  2  Utah,  491. 

57.  Whether,  under  our  statutei,  the  infant, 
in  an  ordinary  suit  for  partition  in  which  the 
court  has  aoquired  jurisdiction  of  the  subject 
and  the  parties,  has  a  right  to  appear  and 
show  cause,  either  before  or  after  his  arriyal 
at  age,  against  the  decree,  not  decided. 
(Waterman  t.  Lawrence,  19  Cal.  210.) 

68.  It  is  at  least  questionable  whether  under 
our  system  of  practice  an  infant  is  in  any  case 
or  under  any  circumstances  entitled  to  haTO 
a  day  given  in  the  judgment  to  show  cause 
against  it.    (Joyce  v.  McAvoy,  31  Cal.  273.) 

^  S9»  The  question  whether  minors  are  en- 
titled under  our  statute  to  come  in  before  or 
after  arriving  of  age,  and  contest  or  show 
cause  against  an  absolute  decree  against 
them,  not  decided.  (Regia  t.  Martin,  19  Cal. 
403.) 

80.  A  judgment  against  an  infant  in  an  ac^ 
tion  to  determine  an  adverse  claim  to  real 
estate,  which  does  not  give  the  infant  a  day 
to  show  cause  against  the  judgment  after  he 
comes  of  age,  is  not  for  that  reason  void,  and 
cannot  be  collaterally  impeached  in  an  action 
to  recover  possession  of  the  land  after  the  in- 
fant comes  of  age.  (Joyce  v.  McAvoy,  81  Gal. 
273.) 

61.  A  judgment  in  equity  against  an  infant, 
where  the  court  has  lurisdiction,  which  does 
not  give  the  infant  a  day  after  arriving  at  age 
to  show  cause  aeainst  i^  is  not  void,  and  can- 
not be  attacked  collaterally.  (Joyce  t.  Mc- 
Avoy, 81  Cal.  273.) 

62.  The  mere  omission  in  the  decree  against 
minors  to  give  them  a  day  in  eourt  after  ar^ 
riving  at  age,  to  show  cause  against  the  de- 
cree, does  not  make  the  decree  fraudulent  and 
void.    (Regla  v.  Martin,  19  Cal.  468.) 

Cited  31  C^.  285. 

63.  The  omission  in  decree  to  give  the  in- 
fants a  day  in  court  after  arriving  at  age.  to 
show  cause  a^inst  the  decree,  is  no  ground  of 
objection  to  it  so  far  as  the  adults  are  con- 
cerned.   (Regla  T.  Martin,  19  Cal.  463.) 

64.  If  the  minors  had  right  in  law  to  con- 
test the  decree  after  reaching  their  majority, 
the  omission  in  the  decree  to  recite  that  rieht 
would  not  deprive  them  of  it.  (R^la  v.  Mar- 
tin, 19  Cal.  463.) 

65.  Where  infants  are  deprived  of  apparent 
rights  by  a  decree  of  court,  they  have  the 
power  in  a  new  action  to  attack  it,  and  this, 
too,  whether  or  not  they  were  made  parties  to 
the  first  suit.    (Joyce  v.  Joyce,  5  Cal.  161.) 

66.  Bill  of  review  lies  by  infant  to  set  aside 
decree  rendered  in  a  suit  against  him  for  par- 
tition of  common  estate  where  the  decree 
would  operate  as  a  cloud  on  or  embarrassment 
to  the  title,  and  where  the  court  had  no  juris- 
diction. (Waterman  v.  Lawrence,  19  Cal. 
210.) 

67.  An  in&mt,  against  whom  a  decree  has 
been  regularly  rendered  after  service  of  pro- 
cess, has  no  peremptory  right  at  anv  future 
time  to  file  a  Dili  and  claim  that  the  decree  is 
void,  and  that  all  the  matters  of  the  original 
litigation  shall  be  retried.    And  hence,  where 


the  infant  flies  sacfa  bill  to  set  aside  the  decree 
for  fraud  in  ^t  of  procuring  it,  and  also  for 
fraud  because  the  decree  does  not  reserve  to 
the  infant  a  day  in  court,  after  ocMning  of  age 
to  contest  it,  and  the  court  below  finds  against 
tlie  infant  on  his  charge  ol  fraud  in  bet,  the 
finding  wUl  be  conclusive  on  the  whole  case, 
unless  there  is  a  very  dear  mistake  on  the 
part  of  the  court  below  as  to  the  fact  of  fraud. 
(Regla  V.  Martin,  19  (3al.  463.) 

Judgment  against  infant,  whether  bars 
action  by  guarman.    See  Judgments,  X,  10, 1. 

III.  Aftlons  l^. 

Effect  of  on  statute  of  limitations.  See 
Stetute  of  Limitations.  VIII,  2. 

Action  to  set  aaioa  probate  sale  when 
barred.  8ee  Estates  of  Deoeaaed  Persons, 
471,  et  seq. 

68.  Complaint  must  allege  due  appointment 
of  guardian  where  an  infant  sues  oy  a  guard- 
ian ad  litem  (as  provided  in  section  372  ol 
the  Code  of  Civil  Procedure),  for  the  appoint- 
ment of  such  guardian  is  a  traversable  fact, 
and  must  be  stated  in  order  that  it  may  be 
traversed.  Held,  accordingly,  that  a  special 
demurrer  to  a  complaint  on  this  sround  was 
rightly  sustained.  (Crawford  v.  Neal,  56  Cal. 
821.) 

Cited  74  Cal.  56. 

Complaint  by,  objection,  when  to  be  taken. 
See  Appeals,  S^iO. 

69.  When  infants  sue  by  goardians  ap- 
pointed for  that  purpose,  court  acquires  juris- 
diction of  the  infant  plamtifb.  If  snardians 
act  in  that  capacity  without  having  been  duly 
appointed  it  is  erroneous,  but  that  fact  would 
not  make  the  proceedings  in  the  action  void. 
(Reed  v.  Ring,  98  Cal.  96.) 

70.  Where  proceedings  to  contest  will  are 
commenced  by  a  minor  in  i)ropria  persoue, 
and  a  guardian  ad  litem  is  ap^inted  at  the 
trial,  the  proceedings  are  not  void  for  want  of 
jurisdiction.    (Estate  of  Cahill,  74  Cal.  52.) 

71.  A  guardian  ad  litem  was  appointed  to 
bring  an  action  on  behalf  of  certam  infants 
and  an  insane  person.  The  guardian  employed 
an  attorney  to  prosecute  the  action,  and  msde 
a  contract  with  him  as  to  the  compensation  he 
should  receive.  The  action  was  successful, 
and  resulted  in  a  judgment  for  several  thou- 
sand dollars.  The  judgment  was  aft^wards 
paid,  and  the  money  went  into  the  hands  of 
the  attorney.  The  court  thereupon  made  an 
order  fixing  the  compensation  of  the  attorney 
without  regard  to  the  contract,  and  requiring 
him  to  pay  into  court  the  residue  of  the 
money.  Held,  that  the  guardian  ad  litem 
had  no  power  to  make  the  contract,  and  that 
the  order  was  not  in  excess  of  the  jurisdic- 
tion of  the  court.  (Cole  v.  Superior  Court, 
63  CaL  86.) 

72.  In  action  by  infant  plaintiffs  through 
{^rdians  ad  litem  to  set  aside  sale  b^  admin- 
istrator and  guardian,  an  adjudication  that 
the  sale  was  valid  as  to  one  parcel  and  invalid 
as  to  another  parcel,  however  erroneous  as  to 
the  portion  held  valid,  is  conclusive  as  against 
a  collateral  attack,  and  binds  the  infants,  if 
not  reversed  upon  appeal.  (Beed  v.  Ring,  93 
Cal.  96.) 
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Jndpnent  in  tetion  by  doM  not  bar  action 
tgr  gnaidian.    Se^  Jodgments,  442. 

Kegligenoe  of  parents.  See  Neffligenee,  V.  9. 

CSontnbatory  n^ligence  of  (miTdren.  Bee 
Negligence,  V,  8,  d. 

iBOiicing  child  to  ride  upon  sweep.  See 
Ngsligenoe,  III,  2. 

£eaying  turntable  ongaarded*    See  Negli- 


^ving 


2. 


IT.  Gifts  to. 


73.  Where  a  mortgage  was  given  to  an  in- 
luit  in  compliance  with  the  terms  of  the  will, 
a  Yolnntary  acceptance  by  the  infant  was  on- 
neceeeary,  since  tne  law  compelled  her  accept- 
ance ;  she  took  under  the  will,  and  was  bound 
aits  terms.  (Aldrich  ▼•  Willis,  55  Gal.  81, 
) 
Gift  to,  acoeptsnoe  of.    See  Gifts,  17. 

DIFIBMAfilEB. 

See  Hospitals ;  Insane  Asylums. 

Home  for  feeble-minded  children,  act  pro- 
Tiding  for.    See  Oonatitutional  Law,  254. 

DrFOSMATIOH  AHB  BELIEF. 

See  Pleading  and  Practice,  IX,  11. 

Ai&davit  on  information.  See  Affidavits; 
Contempt,  101. 

Affidavit  on  information  and  belief  on  mo- 
tfon  for  change  of  venue  because  of  popular 
frajudice.    8^  Venue,  II.  6,  a. 

Affidavit  of  preiudice  ot  judge  on  informa- 
tion and  belief.    See  Venue,  79. 

INFOBMATIOHS. 

See  Criminal  Law,  XIV. 

PQing  information  to  annul  patent.  See 
rnblicLands,  XX,  13. 

Particular  offenses.  See  Criminal  Law, 
Plarticolar  Offense. 

IHFBDrGEMEllT. 

ftsdemarks,  infringement  of.    See  Trade- 
marks, VL 

INHEBITAHCE. 

See  Estates  of  Deceased  Persons,  Vm,  4. 

EsUtes  of,  definition  of.  See  Estates  ol 
Deceased  Persons,  VIII,  4,  b. 

Aliens,  right  of.    See  Aliens,  m,  1.       1 

Words  of.    See  Deeds,  VUI,  1,  d. 

Bi|^t  of  illegitimate  child  to  mherit.  JSes 
Tifgitimaiy,  V.  / 

IN  UiViTUJL 

See  Taxation. 

Proceedings  to  improve  streets  are  in  invi* 
tun.    See  Streets,  xn,  2. 

Bf JUNCTIONS. 

I.  Oeaeral  Piinelf  Iss  Ctoveralnir* 

1.  Want  of  Legal  Bewmdy;  ImparahU 

Injury  and  Imoheney, 

2.  CauMuHbeofEquUaMeCogniManee; 

Pknntiff  Mu8t  do  EquUy. 
S.  Laehe$9  Effeei  oj. 


II.  Partlenlar  Instances  in  Wbleh  Writ 

Granted  or  Bef^sed. 

1.  AeU  Already  Performed* 

2.  Judicial  Proceedingt. 

a.  Kestraining  Proceedings  of  Co- 

ordinate, Federal,'  or  Supreme 
Courts. 

b.  Actions  at  Law. 
c  Judgments. 

d.  Foreclosure  Sales. 

e.  Execution  Sales.      -^ 

f .  Writ  of  Bestitution. 

8.  Ditchse,   leveee,   or    WaUr  BighJU; 
RighU  ConnecUd  WUh. 

4.  Bemoval  ofFHxturee  or  BuUdinyem 

5.  Trenpass;  ThrecOened  Injuriee, 
8.  Watte. 

7.  Nuiiancee, 

8.  Erection  or  Obetruction  of  Wharvee. 

9.  Mining  Rights,  Injuries  to,  and  if^/u- 

ries  oy  Owners  of. 

10.  Circulation  of  Bonds. 

11.  Acts  of  Bank  Commissioners.  Supcf 

intendents  of  Schools,  TreasurerSf 
Supervisors  or  Funded  Debt  Com* 
mtssioners. 

12.  Tax  Sale  or  Tax  Deed, 
18.  Executors*  Sale, 

14.  Sale  by  Mortgagor,  Orantor,  or  Owner 

of  Outstanding  TiHe,  or  Sale  Creat- 
ing Cloud. 

15.  Obstructing  or  Opening  of  Streets  or 

Highways;  Raising  Level  of  Streets. 
18.  Collection  of  Tolls;   Assessment  for 
Local  Improvement;   Sale    Under 
Street  Assessment* 

17.  Public  Works. 

18.  Breach  of  Contract. 

19.  Issuance  of  Patent,  or  Introduetiom 

of  Patent  in  Evidence. 

20.  Miscellaneous  Cases  in  Which  Writ 

Granted  or  Reused* 

in.  Practlee  In  BelatlOA  to. 

1.  Jurisdiction    to    Issue;     Power    of 

County  Judges;  IhOf  of  Courts. 

2.  Issuance  Pending  IdtigaOon  to  Pre- 

serve  Piroperty. 

8.  Who  may  Institute  or  Contest  Pro* 

ceedings. 
4.  Nf^Aceand  Service  of. 

6.  Parties;  Joint  Actions. 

6.  Pleading;  Waiver  by  Answering;  Is* 

suing  on  Complaint;  Affidavits. 

7.  Bond  on. 

8»  Disputed  QuesHone;  Practice  Regard- 
ing; What  Considered  on. 

9.  Form  of. 

10.  Mandciory  InjuncHone. 

11.  Judgment  in;  Duty  to  Obey;  Awardr 

ing  Damages. 

12.  Duty  of  Court  to  Obey  Injunetion  of 

Co-ordinate  or  Circuit  Court. 
18.  Granting  Injunction  on  Final  Judg- 

metU. 
14.  Appeal  from;  Injunction  Pending. 

IT.  Duration}  HodiBeatloni  Beviving  and 

Dissolution  of. 

1.  Preliminary  Injunction  or  Reetrain' 
ing  Order,  Diiration  of;  Discretion 


t  U  if 


A  i^^t:; 


w  to;  Effect  ofJudg^nent. 

€f  Mc 
new  Trial  on. 


2.  Effect  of  Motion  for  or  Granting  of 
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8.  ModiflccUion  or  RetMng  of. 

4.  DiasoluUon  of;  BewUmng  Property* 

T.  Aetions  for  Dammges. 

1.  When  and  Agaimt  Whom  Lie;  De- 

rnand. 

2.  Pleadingi  in;  Action  for  Abuts  of 

Proeesi. 
8.  Who  may   Sue;   Pariiee;  Joint  and 
Several  Actioni, 

4.  Evidence;  Defen$e$  in;  Dis$oluHon, 

ConcluBivenesi;     Inquiring     into 
Ground  of  Injunction. 

5.  Damagee  in. 

Statute  forbidding  is  yoid.  See  Ck>nBtita- 
tional  Law,  292, 

Waiver  of  jury  trial  by  filing  bond  to  ob- 
tain.   See  Jury  and  Jurors,  39. 

Appointing  receiver  on  hearing  of  injunc- 
tion.   See  B^ceivers,  5. 

Effect  of  injunction  on  statute  of  limita- 
tions. See  Executions,  14;  Statute  of  lim- 
itations, IX,  8. 

Costs  in.    See  Costs,  11,  8. 

!•  Ctoiieral  Prinelples  Goreming. 
/.   Want  of  Legal  Remod/;  lireparabh  injury 

and  ineofreacy. 

1.  Where  a  party  has  plain,  speedy,  and 
adequate  remedy  at  law  he  is  not  entitled  to 
an  injunction.  (Richards  v.  Kirkpatrick,  53 
Cal.  483.) 

Cited  68  Cal.  150 ;  10  Or.  211. 

2.  Where  a  motion  is  made  to  dissolve  an 
injunction  on  the  ground  that  an  adequate 
remedy  exists  at  law,  it  is  not  enouxh  that  the 
facts  stated  in  the  complaint  would  be  suffi- 
cient to  sustain  a  criminal  prosecution.  (Hil- 
ler  V.  Collins,  63  Cal.  235.) 

Cited  72  Cal.  272. 

8.  A  mere  possibility,  or  any  thing  short  of 
a  reasonable  probability,  of  injury  is  insuf- 
ficient to  warrant  an  injunction  against  any 
proposed  use  of  property  by  its  owner.  (Lor- 
ens  V.  Waldron,  96  Cal.  243.) 

4.  Mere  allegnition  of  great  and  irreparable 
injury  to  vested  right  is  insufficient  in  a  bill 
for  an  injunction.  The  facts  stated  must  sat- 
isfy the  court  that  the  apprehension  of  such 
injury  is  well  founded.  (Branch  Turnpike 
Co.  V.  Yuba  County.  13  Cal.  190.) 

Cited  46  CaL  174;  75  Cal.  603;  11  Nev.  169. 

5.  Unless  eciuitable  circumstances,  beyond 
mere  allegation  of  irreparable  injury,  be 
shown,  ais  insolvency,  impediments  to  a  judg- 
ment at  law  or  to  adequate  legal  relief,  or  a 
threatened  destruction  of  the  property,  or  the 
like,  an  injunction  ought  not  to  be  gpranted. 
(Burnett  v.  Whitesides,  13  Cal.  156.) 

Cited  23  Cal.  85;  24  Cal.  473. 

Irreparable  injury.    See  post,  108. 

Irreparable  injury,  necessity  of.  See  post, 
252. 

Inevitable  injury.    See  post,  n,  7. 

Irreparable  injury,  removal  of  quarts.  See 
post,  193,  et  seq. 

Irreparable  injury.    See  post,  U,  5. 

Complaint  shows  irreparable  injury  when. 
See  post,  85. 

Adequate  legal  remedy,  effect  of.  See  post, 
163. 


Remedy  at  law,  when  exists.  See  post.  135. 

Remedy  at  law,  objection  when  to  be  taken. 
See  poet.  810. 

Remedy  at  common  law  for  nuisance,  when 
ainple.    See  post,  178,  179. 

Plain,  speedy,  and  adequate  remedy  against 
execution  sale.    See  poet,  II,  2,  e. 

Insolvency.    See  poet,  142,  et  seq. 

Solvency  will  not  defeat,  when.  See  poet, 
250. 

Solvencv,  where  injunction  pending  litiga- 
tion asked.    See  post,  268. 

Necessity  of  proving?  damages  before  suing 
out  injunction.   See  Watercourses,  XIV,  2,  q. 

2.  Caao  Maet  be  of  Equitable  Cogaizanee;  Plain- 
tiW  Muet  do  Equity. 

6.  In  our  courts  the  rules  and  principles  of 
equity  practice  remain  unaltered,  and  the 
writ  of  mjnnction  can  only  be  issued  where 
the  case  is  one  of  equity  jurisdiction.  (Min- 
tum  V.  Hays,  2  Cal.  590.) 

7.  The  writ  of  injunction,  though  remedial, 
must  be  based  on  some  equitable  circum- 
stances.   (Coker  v.  Simpson,  7  Cal.  340.) 

8.  If  the  plaintiff  ought  in  equity  and  good 
conscience  to  pay  the  tax  or  any  part  of  it,  he 
must  first  pay  it,  or  the  part  of  it  which  in 
equity  and  good  conscience  he  ought  to  pay, 
before  he  can  ask  relief  from  a  court  of  equity. 
(Esterbrook  v.  O'Brien,  98  Cal.  671.) 

9.  An  injunction  will  not  lie  to  enjoin  the 
tax  collector  of  San  Francisco  from  selling  a 
lot  for  taxes  to  pay  the  principal  and  interest  of 
the  *'  Dupont  street  bonds,^'  under  the  act 
of  the  legislature  providing  for  the  widening 
of  Dupont  street,  approvd  March  23,  1876, 
on  account  of  alleged  irregularities  in  the  levy 
and  assessment,  by  which  there  was  charged 
to  the  plaintiff  a  much  larger  proportion  of 
the  taxes  assessed  and  levied  under  the  pro- 
visions of  said  act  than  is  lawfully  chargeable 
to  the  lands  and  improvements,  where  the 
plaintiff  does  not  offer  to  pay  such  portion 
of  the  tax  as  is  legal  and  fair,  and  ought  to  be 
paid.    (Esterbrook  v.  O'Brien,  98  Cal.  671.) 

10.  Courts  of  equity  do  not  review  proceed- 
i:3gs  for  the  assessment  of  property,  whether 
they  be  merely  irregular  or  void,  unless  it  is 
shown  that  the  lands  are  not  subject  to  taxa- 
tion, or  that  there  is  no  law  authorizing  any 
proceedings  therefor,  and  so  long  as  there  is 
a  moral  obligation  to  pav  any  portion  of  the 
tax  a  court  of  equity  will  not  lend  its  aid  to 
prevent  a  cloud  upon  the  title,  but  will  leave 
the  party  to  his  remedy  at  law.  (Esterbrook 
V.  O^Brien,  98  Cal.  671.) 

11.  An  injunction  will  not  issue  to  restrain 
the  sale  of  stock  to  satisfy  a  valid  assessment 
thereon  which  had  become  delinquent,  merely 
because  the  notice  of  the  sale  was  published 
for  an  insufficient  length  of  time,  unless  the 
stockholder  has  paid,  or  offered  to  pay,  the 
amount  of  the  assessment.  (Burham  v.  San 
Francisco  Fuse  Mfg.  Co.,  76  Cal.  26.) 

12.  Person  coming  into  equitv  for  injunc- 
tion to  restrain  use  of  trademark  must  come 
with  dean  hands  and  without  any  lack  of 
truth  in  his  own  case,  and  cannot  enjoin  a 
defendant  from  usin^  a  trademark  which  he 
himself  is  not,  in  equity  or  good  conscience, 
entitled  to  use,  and  uniich  oontaina  a  false 
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representation  calculated  to  deceive  the  pub- 
lic as  to  the  manufacturer  of  the  article  and 
the  place  where  it  is  manufactured.  (Joseph 
T.  Maoowsky,  96  Cal.  518.) 

Doing  equity.    See  post,  253. 
Offer  to  pay  before  enjoining  judgment. 
See  poet,  69. 

$,  Lttch0$, 

18.  Acquiescence  which  will  bar  complain- 
ant from  the  exercise  in  his  favor  of  the  dis^ 
cretionary  jurisdiction  of  a  court  of  equity,  in 
a  suit  for  an  injunction,  must  be  such  as 
proves  his  assent  to  the  acts  of  the  defendant, 
and  to  the  injuries  to  himself  which  have 
flowed,  or  can  reasonably  be  anticipated  to 
flow,  from  those  acts.  (Lux  v.  Haggin,  09 
Gal.  255.) 

14.  As  the  case  was  presented  in  the  court 
below  the  plaintiffs  were  not  estopped  from 
seeking  relief  by  injunction  by  reason  of  their 
laches  or  delay.  (Lux  v.  Haggin,  89  Oal.  255. ) 
Cited  72  CaL  488;  75  Cal.  481. 

15.  If  plaintiffs  ^rmit  defendants  to  remain 
in  possession  of  mining  claim  several  months 
wiUiout  interference,  working  it  as  their  own 
and  expending  large  sums  of  money  in  devel- 
oping it,  a  court  of  ec^uity  will  require  a  very 
clear  and  strong  showing  to  induce  it  to  grant 
or  sustain  a  preliminary  injunction  to  stop 
the  work.  (£eal  Del  Monte  Go.  v.  Pond  Co., 
23  CaL  82.) 

One  whose  defense  lost  through  negligence 
not  entitled  to.    See  post,  36. 

Failure  to  apply  for  new  trial  in  time.  See 
post,  78. 

Effect  of  laches  on  right  to  enjoin  execution 
sale.    See  post,  89. 

Statute  of  limitations  in  case  of.  See  Stat- 
ute of  Limitations,  VI,  10. 

II.  Parttenlar  Instaiiees  in  Which  Writ 

Granted  or  Befttsed. 

/.  Acts  Minad/  PsrformBd, 

16.  There  is  no  ground  for  merely  prevent- 
ive injunction  when  the  acts  complained  of 
have  been  already  performed,  and  defendant 
has  not  threatened  to  do  any  other  or  further 
act  tending  to  injure  the  plaintiff ;  and  such 
injunction  will  not  lie  to  prevent  the  erection 
of  a  building  across  a  public  road  to  the  spe- 
cial detriment  of  plaintiff  if  the  building  had 
been  erected  before  the  commencement  of  the 
action.  (Gardner  v.  Stroever,  81  CaL  148.) 
Cited  89  Cal.  SO. 

17.  Injunction  will  not  be  retained  where  it 
appears  that  the  acts,  the  performance  of 
which  is  sought  to  be  restramed,  had  been 
performed  beu>re  the  order  for  the  injunction 
was  made  or  served^  (Delger  v.  Johnson,  44 
CaL  182.) 

Cited  81  CaL  151. 

2.  Jodiciai  Proe9§dfng$, 

a.  Reatraining   Proceedings  of  C!o-ordinate, 
Federal,  or  Supreme  Courts. 

18.  One  district  court  cannot,  by  injunction, 
restrain  the  execution  of  the  orders  or  decrees 
of  another  court  of  co-ordinate  jurisdiction. 
(Chipman  v.  Hibbard.  8  Cal.  268.  cited  15  Cal. 
134,  87  C^  209,  89  Cal.  162 ;  Anthony  v.  Dun- 


lap,  8  CaL  26;  Rickett  v.  Johnson,  8  Cal.  84, 
cited  8  CaL  71,  271. 521,  9  CaL  77,  614, 15  Cal. 
134.  87  Gal.  269,  39  Gal.  162;  Revalk  v.  Krae- 
mer,  8  Gal.  66;  Phelan  v.  Smith,  8  Cal.  520; 
Gorham  v.  Toomey,  9  Cal.  77,  cited  9  Gal.  615, 
37  Gal.  269,  39  Cal.  162,  distinguished  15  Gal. 
134 ;  Uhlfelder  V.  Levy,  9  Gal.  607,  cited  11  CaL 
76, 37  Gal.  269,  distinguished  15  Cal.  134, 39  CaL 
162 ;  Hockstadter  v.  Levy,  11  Cal.  76,  cited  37 
Gal.  269, 51  Gal.  562.) 

19.  Party  cannot  bring  suit  in  one  court  to 
restrain  the  decree  of  another  court  of  co-ordi- 
nate jurisdiction.  (Hevalk  v.  Kraemer,  8  Cal. 
66.) 

Cited  15  Gal.  134 ;  37  Cal.  269. 

20.  (yourts  have  no  power  to  interfere  with 
the  judgments  and  decrees  of  other  courts  of 
concurrent  jurisdiction.  (Anthony  v.  Dunlap, 
8  Cal.  26.) 

Cited  9  Gal.  614;  87  Cal.  269. 

21.  The  prosecution  of  a  suit  in  one  court 
cannot  be  enjoined  by  another  court  of  co-ordi- 
nate jurisdiction.  (Wilson  v.  Baker,  64  Gal. 
475;  Judson  v.  Porter,  51  Gal.  562.) 

District  court  cannot  enjoin  judgment  of  an- 
other district  court.    See  post,  39. 

22.  0>urt  in  which  objectionable  order  or 
decree  exists  is  one  to  apply  to  for  relief. 
(Rickett  V.  Johnson,  8  Gal.  34;  Gorham  v. 
Toomey,  9  Cal.  77.) 

28.  The  only  case  in  which  it  will  be  al- 
lowed Ih  where  the  court  in  which  the  action 
is  pending  is  unable,  by  reason  of  its  luris- 
diction,  to  afford  the  relief  sought.  (Anthony 
V.  Dunlap,  8  Gal.  26.) 

24.  Under  our  judicial  system  one  court 
has  no  power  to  enjoin  the  execution  of  a  de- 
cree of  another  court  of  co-ordinate  jurisdic- 
tion, unless  it  plainly  appears  that  the  court 
rendering  the  decree  under  which  proceedings 
are  sought  to  be  stayed  is  unable,  bv  reason 
of  its  jurisdiction,  to  afford  the  relief  sought. 
Proceedings  for  such  purpose  should  always 
be  instituted  in  the  court  rendering  the  judg- 
ment or  decree,  the  execution  of  which  is 
sought  to  be  restrained.  (Crowley  v.  Davis, 
37(Jal.  268.) 

Cited  51  Gal.  146,  562. 

25.  Rule  that  one  court  cannot  restrain  the 
proceedings  of  a  co-ordinate  court  is  not 
altered  in  a  case  where  the  suit  in  equity 
brings  in  other  parties  not  included  in  the 
action  at  law  sought  to  be  enjoined.  (Uhl- 
felder V.  Levy,  9  (Sil.  607.) 

26.  The  fact  that  the  parties  to  the  injunc- 
tion proceeding  are  not  the  same  as  the  parties 
to  the  judgment  sought  to  be  restraint  does 
not  relieve  the  case  from  the  operation  of  the 
rule,  nor  will  the  consent  of  parties  take  a 
case  out  from  the  operation  of  this  rule, 
which  was  established  and  enforced  to  protect 
the  rights  of  courts  rather  than  of  parties,  to 
avoid  conflict  of  jurisdiction,  and  to  prevent 
confusion  and  delay  in  the  administration  of 
justice.    (Crowley  v.  Davis,  37  Cal.  268.) 

27.  The  only  exception  to  the  rule  that  one 
court  cannot  restrain  the  proceedings  of  a  co- 
ordinate court  is  where  the  court  in  which  the 
action  or  proceeding  is  pending  is  unable,  by 
reason  of  its  jurisdiction,  to  afford  the  relief 
sought;  where  several  fnudulent  judgments 
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are  ccnUn&d  in  leTeral  oonrts,  it  would  not 
be  neoeoBarv  lor  a  creditor  to  brixur  a  different 
•ait  in  eacn  different  court.  (uhUelder  y. 
Levy,  9  Oal.  e07.) 

28.  Where  the  proYimone  of  the  eode  re- 
quire the  action  to  be  tried  in  a  particular 
county,  there  would  be  an  exception  to  the 
lule  that  one  court  cannot  restrain  the  pro- 
oeedinji^  of  a  co-ordinate  court,  as  the  positive 
provision  of  the  statute  mast  be  carried  out. 
(Uhlf elder  v.  Levy,  9  OaL  807.) 

29.  It  is  the  business  of  the  plaintiff  to 
show  in  his  complaint  that  he  comes  within 
the  exception.  (Uhlfelder  v.  Levy,  9  Oal.  807.) 

SO.  The  rule  inhibiting  one  court  from  re- 
straining the  enforcement  of  the  judgment  of 
another  and  co-ordinate  court  does  not  apply 
to  a  proceeding  brought,  not  to  stay  execution 
issued  asainst  the  property  of  the  judgment 
debtor,  but  to  prevent  a  sale  of  the  property 
of  plaintiff  under  the  claim  that  it  is  the 
property  of  the  debtor.  (Pixley  v.  Hoggins, 
15  Cal.  127.) 

81.  A  state  court  csnnot  enloin  the  proceed- 
ings of  a  federal  court.  (Pheian  v.  Smith, 
8Gal.  620.) 

82.  Superior  court  cannot  enjoin  ezecu- 
tion  of  mandate  of  supreme  court.  The 
order  of  the  supreme  court  must  control,  and 
any  conflicting  order  from  the  superior  court 
must  be  disregarded.  (Quan  Wo  Ohung  A 
Oo.  V.  Laumeister,  88  Oal.  884.) 

b.  Actions  at  Law. 

83.  Injunction  should  not  be  granted  to  re> 
strain  defendant  from  collecting  debts  that 
are  due  when  no  provision  is  made,  by  the 
appointment  of  a  receiver  or  otherwise,  for 
^eir  collection.  Per  Rhodes,  dissenting. 
(Godey  v.  Godey,  39  OaL  157.) 

84.  Order  of  injunction,  whereby  bringing 
of  action  is  restrained,  will  be  reveraed, 
notwithstanding  an  injunction  bond  has  been 
given.    (King  V.  HaU,  5  CaL  82.) 

Cited  13  Gal.  597. 

85.  Where  suit  is  x>ending  in  one  court  on 
note,  though  no  summons  has  been  served 
and  no  appearance  made,  he  cannot  bring  a 
bill  in  equity  in  another  court  to  enjoin  the 
collection  of  the  note  or  to  cancel  it,  the 
averment  being,  simply,  that  he  has  a  good 
defense  to  the  note.  (Smith  v.  Sparrow,  13 
Oal.  596.) 

Cited  79  Oal.  263. 

86.  Proceedinss  at  law  will  not  be  restrained 
by  injunction  if  the  party  applying  therefor 
has  lost  his  defense  at  law  through  his  own 
negligence,  or  has  omitted  to  move  for  a  new 
trial  within  the  time  required  by  law.  (Eelley 
V.  KriesB,  68  OaL  210.) 

87.  Plaintiffs  omimenoed  this  action  against 
several  defendants  for  the  possession  of  land, 
and  to  set  aside  a  conveyance  made  by  one  of 
the  plaintiffs  to  others  on  the  ground  that  it 
was  in  fraud  of  plaintiffs'  right;  one  of  the 
defendants,  claiming  to  own  said  land  and 
being  in  possession  thereof,  had,  before  said 
suit,  commenced  an  action  in  the  same  court 
against  plainti£h  to  determine  as  void  plain- 
tms'  said  adverse  title  to  the  land,  which  ac- 
tion was  still  pending  and  was  pleaded  by 


defendants  in  bar  of  plainttffi'  Mit.  Held, 
CI)  that  because  said  other  dsleodaats  weia 
not  made  parties  to  said  action  against  plain- 
tifb,  the  latter  could  not  in  that  actkm  obtain 
all  the  relief  to  which  they  were  entitled,  if 
entitled  to  recover;  and  (2)  that  an  oraer 
made  pendente  lite  in  the  second  action 
staying  the  further  proeecution  of  the  first  ac- 
tion until  the  further  order  of  the  court  in 
which  both  were  |>ending  would  not  be  re- 
versed, although  said  order  might  more  prop- 
erly have  b^n  made  in  the  first  action* 
(Corcoran  v.  Doll,  85  Oal.  478.) 

88.  The  action  was  brougd^t  to  recover  the 
possession  of  certain  land.  The  answer  denied 
the  allegations  of  the  complaint,  and  pleaded 
in  bar  of  the  action  certain  judgments  ren- 
dered in  other  actions,  which  were  alle^  to 
have  determined  adversely  to  the  plaintiff  the 
title  to  the  land  in  controversy.  The  defend- 
ants also  filed  a  cross-compUint  for  an  injune* 
tion  restraining  the  plaintiff  from  asserting 
an^r  title  to  the  land,  on  the  ground  tiiat  his 
action  was  vexatious.  During  the  pendency 
of  the  action  the  defendants,  upon  affidavits 
and  the  judgment-rolls  in  the  actions  pleaded 
in  bar,  moved  for  an  order  perpetually  enjoin- 
ing the  plaintiff  from  further  prosecuting  the 
acuon.  The  court  granted  the  motion.  Held, 
that  the  order  was  erroneous.  (Peterson  v. 
Weissbein,  70  Oal.  423.) 

c  Judgments. 

Orders  or  decrees  of  co-ordinate  courts.  See 
ante,  II,  2,  a. 

89.  One  district  court  has  no  jurisdiction  to 
enjoin  a  judgment  rendered  in  another  district 
court.  The  fact  that  the  ludge  of  the  court 
where  the  judgment  sought  to  be  enjoined 
was  rendered  is  disqualified  from  sitting  in 
the  case  does  not  constitute  an  exception  to 
the  rule.    (Flaherty  v.  Kelly,  51  Oal.  145.) 

40.  Courts  of  equity  will  only  interfere  to 
enjoin  judgment  at  law,  rendered  against  a 
party  by  reason  of  fraud  or  accident,  unmixed 
with  any  fault  or  negligence  of  himself  or  his 
agents.  (Phelps  v.  Peabody,  7  Cal.  60.) 
^ted  92  CaL  355. 

41.  A  perpetual  injunction  against  a  judg- 
ment in  ejectment  will  not  be  allowed  os 
grounds  which  could  have  been  set  up  as  a 
legal  defense  in  the  action  at  law.  (A^ud  v. 
Valencia,  39  Cal.  292.) 

42.  If  suit  is  brought  on  a  promissoir  note 
and  no  valid  defense  is  interposed,  ana  judg- 
ment passes  in  favor  of  the  plaintiff,  the  d^ 
fendant  cannot  afterwards  obtain  an  injunc- 
tion restraining  the  collection  of  the  jncteneni 
for  reasons  which  were  known,  and  might  and 
should  have  been  interposed  as  a  demnse  in 
the  suit  on  the  note.  (Beaodry  v.  Felch,  47 
Cal.  183.) 

Cited  68  Cal.  477. 

43.  Defendant,  having  no  defense  to  action, 
cannot  go  into  equity  and  enjoin  a  judgment 
by  default,  on  the  eround  that  the  riMrifPs 
return  of  service  on  nim  is  Mae,  and  that  In 
fact  he  had  no  notice  of  the  proceeding. 
(Gregory  v.  Ford,  14  Cal.  138.) 

Cited  15  Cal.  286:  16  Cal.  202:  23 Cal.  129; 
37  Cal.  228;  65  Cal.  45;  71  (M.  159;  6  CoL 
220;  6  Mont  214. 
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44.  A  jadgment  debtor  is  entitled  to  an  in- 
Jmction  restraining  the  execution  of  a  judg- 
BMDt  at  law  if  the  gronnda  upon  which  the 
Injiinction  ia  sought  could  not  haye  heen 
aaade  a  defense  to  the  former  action,  or  if  he 
was  prevented  from  making  the  defense  hy 
Tsason  of  the  fraudulent  conduct  of  the  judg* 
ment  creditor.  (Keiley  7.  Kriess,  68  Cal.  210. ) 

45.  Complaint  must  show  that  plaintiff  had 
food  defense  to  the  action  in  which  the  judg* 
ment  was  rendered  in  an  action  to  restiam 
the  enforcement  ol  a  voidable  judgment.  8uch 
a  defense  is  sufficiently  shown,  in  the  absence 
ol  a  special  demurrer,  by  an  aUesation  that 
at  the  time  of  the  entry  of  the  judgment  the 
defendant  had  no  cause  of  action  asainst  the 
plaintiS*    iHamish  v.  Bramer,  71  Cal.  165.) 

46.  Equity  will  not  entertain  jurisdiction  of 
a  suit  of  this  nature  merely  on  the  ground 
that  the  demand  may  be  unconscientious  and 
that  injustice  may  have  been  done,  provided 
it  was  competent  for  the  party  to  have  i>laced 
the  matter  before  the  court  in  the  original 
action,  either  upon  issue  joined  or  upon  mo« 
tion  to  set  asiae  the  verdict  or  judgment. 
(Borland  v.  Thornton,  12  Oal.  440.) 

Cited  87  Oal.  228. 

47.  The  collection  of  a  {udgment  bv  default 
will  not  be  enjoined  upon  the  ground  of  fraud 
where  there  was  no  promise,  misrepresenta- 
tion, or  understanding  between  the  parties  by 
which  the  defendant  in  the  judgment  was 
deoeived  or  misled  to  made  default,  and  the 
only  circumstance  relied  ui>on  or  proved  as 
fraud  is  the  fact  that  the  plaintiff  in  the  judg- 
ment obtained  more  relief  than  he  was  en- 
titled to.  (Murdock  v.  De  Vries,  37  Cal.  527.) 
Cited  41  Oal.  256:  48  Oal.  653;  44  Cal.  896: 

49  Cal.  269;  62  Oal.  514;  81  Cal.  630. 

48.  An  action  was  brought  to  enforce  a  lien 
upon  premises  for  a  certain  street  assessment 
in  San  Francisco  without  asking  for  personal 
relief.  The  defendant  made  default,  and  the 
plaintiff  took  a  judgment,  including  personal 
relief  also.  The  defendant  brought  an  action 
to  enjoin  the  collection  of  the  judgment  upon 
the  ground  of  fraud,  and  upon  trial  offered  no 
proof  of  fraud  except  the  judgment-roll.  Held , 
(1)  that  the  fraud  cannot  be  predicated  of 
such  a  proceeding;  (2)  that  such  a  judgment 
will  not  be  enjoined ;  (8)  that  if  such  a  judg- 
ment be  void  pro  tanto,  the  remedy  is  by  mo- 
tion to  set  it  aside ;  (4)  that  if  it  be  merely 
erroneous  the  remedy  is  by  appeal.  Whether 
such  a  judgment  is  void  pro  tanto  or  only 
erroneous,  left  open.  (Murdock  v.  De  Vries, 
87  Cal.  527.) 

49.  Fraudulent  conduct  and  deceitful  repre- 
sentations upon  the  part  of  a  plaintiff  hi  an 
action  at  law,  bv  means  of  which  a  defendant 
having  a  meritorious  defense  is  prevented 
from  mterposing  it.  or  has  lost  the  ri^ht  to 
move  for  a  new  trial,  is  ground  to  restrain  the 
enforcement  of  the  judgment.  (Thompson  v. 
Laughlin,  91  CaL  818.) 

50.  The  fraudulent  conduct  of  the  attorney 
of  a  party  recovering  a  judjg;ment  may  afford 
sufficient  ground  lor  mi  joining  the  judgment. 
(Thompson  v.  Laughlin,  91  Cal.  813.) 

51.  The  action  was  brought  to  restrain  the 
execution  of  a  judgment  against  the  plaintiff 
on  the  groomd  that  it  was  obtained  l^  reason 


of  the  fraudulent  acts  and  misrepresentations 
of  the  defendant.  The  complamt  examined, 
and  held,  to  state  facts  sufficient  to  constitute 
a  cause  of  action*  (Kelley  v.  Kriess,  66  Cal. 
210.) 

52.  Failure  of  losing  party  to  move  far  new 
trial  after  a  verbal  agreement  for  a  settlement 
of  the  judgment  wiUi  the  attorney  of  the  op- 
posite party,  under  the  circumstances  of  this 
case,  held  not  to  be  such  negligence  as  to  de- 
prive him  of  the  right  to  appeal  to  a  court  ol 
equity  to  restrain  the  enforcement  of  the 
judgment  for  a  fraudulent  violation  of  the 
agreements  (Thompson  v.  Laughlin,  91  Cal. 
818.) 

58.  A  plaintiff  who  obtains  judgment  in 
violation  of  his  written  stipulation  on  file  dis- 
missinji;  the  action  may  be  restrained  by  the 
court  m  which  judsment  was  obtained  from 
enforcing  it.  (McLeran  v.  McNamara,  55 
Oal.  506.) 

54.  If  judgment  of  lustioe  of  peace  is  void 
on  its  face,  will  its  eniorcement  oy  execution 
be  restrained  by  injunction,  query?  (Gates 
V.  Lane,  44  Cal.  892.) 

55.  If  a  judgment  rendered  by  a  justice  of 
the  peace  is  void  on  its  face  a  suit  m  equity 
cannot  be  maintained  to  restrain  its  enforce- 
ment bv  execution,  even  if  the  execution  is 
issued  oy  the  countjr  clerk  on  a  copy  of  the 
judgment  docketed  with  him.  (Grates  v.  Lane, 
49  Cal.  266.) 

Cited6  Col.  220;  70  Col.  86;  73  Col.  5. 

56.  The  remedy  by  injunction  to  restrain 
the  enforcement  of  a  satisfied  judgment  is 
proper,  notwithstanding  the  court  m  which 
the  judgment  was  rendered  might  have  the 
power  to  grant  the  same  relief  upon  motion 
to  stay  the  execution.  (Thompson  v.  Laugh- 
lin, 91  Cal.  313.) 

57.  An  injunction  will  not  lie  to  enjoin  a 
judgment  by  default  on  the  ground  that  the 
sheriff's  return  on  the  summons  does  not 
show  the  place  in  which  service  was  made  on 
the  defendant,  where  it  ia  proved  on  the 
hearing  of  the  application  for  injunction  that 
defendant  was  served  in  a  certain  county  of 
this  state  more  than  forty  days  before  entry 
of  his  default.  (Pico  v.  Suflol,  6  Cal.  294.) 
Cited  8  Cal.  27 ;  45  Cal.  464. 

58.  If,  as  contended  in  this  case,  a  judgment 
by  default  be  void,  because  of  the  absence  of 
the  seal  of  the  district  court  to  the  summons 
issued  in  the  action  in  which  the  judgment 
was  entered,  or  because  of  a  defect  in  the  cer^ 
tificate  of  the  sheriff  of  the  service  of  summons 
and  copy  of  complaint,  or  because  of  irregu- 
larities of  the  clerk  in  entering  the  judgpnent, 
the  district  court  can  quash  the  execution  is- 
sued on  such  judgment,  and  injunction  to 
restrain  the  enforcement  th^*eof  ooee  not  lie. 
(Logan  V.  Hillegass,  16  Cal.  200.) 

Cited  19  Cal.  708;  23  Cal.  129;  31  Cal.  172;  87 
Oal.  228,  529;  47  Cal.  531;  49  Oal.  269. 

59.  If  such  judgment  be  not  void,  but 
merely  irreffular,  bemuse  of  the  defects  named, 
and  the  de^ts  can  be  reached  by  motion  be- 
fore judgment  or  on  appeal,  then  the  com- 
plaint here  to  enjoin  the  enforcement  of  the 
judgment  should  aver  that  plaintiff  has  paid 
the  claim  for  the  recovery  of  which  the  action 
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wae  brought,  or  that  he  has  a  valid  defenfle  to 
the  same.    (Logan  v.  Hiliegass,  16  Gal.  200.) 

60.  If,  in  an  action  to  enforce  a  lien  on  land 
for  delinquent  taxes,  there '  is  no  service  of 
summons,  and  no  appearance  by  the  defend- 
ants, and  the  court  commissioner  drafts  the 
decree,  and  either  fraudulently  or  by  neglect 
inserts  a  clause  in  the  decree  that  the  sum- 
mons has  been  served,  and  the  jud^,  deceived 
by  the  false  recitals  in  the  decree,  mgaB  it,  and 
orders  it  to  be  entered  as  the  judgment  of  the 
court,  and,  at  the  sheriff's  sale  under  the  de- 
cree, the  court  commissioner  becomes  the  pur- 
chaser, and  obtaina  a  sheriff's  deed,  a  court  of 
equitv  will  give  relief  to  the  owner  of  the  prop- 
erty, by  restraining  the  purchaser  from  setting 
up  tjie  judgment  as  an  estoppel,  or  from  using 
it  to  perpetuate  the  advantage  he  has  gained. 
(Martin  v.  Parsons,  49  Gal.  94.) 

Cited  12  Col.  60 ;  2  Mont.  485. 

61.  If  a  judgment  is  obtained  b^the  wrong- 
ful act  of  a  person,  without  service  of  sum- 
mons, it  is  against  good  conscience  to  allow 
him  to  profit  by  his  own  wrong,  even  if  the 
judgment  recites  that  the  summons  was 
served.  (Martin  v.  Parsons,  49  Cal.  94.) 
Cited  60  Cal.  601. 

62.  While  it  may  be  true  that  a  court  of 
equity  will  not  vacate  a  judgment,  obtained 
bv  the  wrongful  act  of  a  party  without  service 
of  summons,  still  it  will  interfere  to  prevent 
the  party  thus  obtaining  it  from  using  it  as  an 
instrument  of  injustice.  (Hartin  v.  x^arsons, 
49  Cal.  94.) 

63.  A  court  of  equity  will  not  interpose,  by 
injunction,  to  restrain  the  execution  of  a  judg- 
ment, in  forcible  entry  and  detainer  against 
a  husband,  for  land  claimed  by  the  wife  as  her 
separate  estate,  upon  the  ground  that  she  was 
not  made  a  party  to  the  proceedings,  or  that 
she  was  a  sole  trader.  (Saunders  v.  Webber, 
39  Cal.  287.) 

Cited  45  Cal.  302. 

64.  Courts  of  equity  will  not  interfere  to  en- 
join a  judgment  not  manifestlv  wrong,  simply 
because  of  a  defect  in  the  evidence.  (Pico  v. 
Sufiol,  6  Cal.  294.) 

65.  The  remedy  of  the  defendant  is  by  ap- 
peal, or  motion  to  vacate  the  judgment.  (Pico 
V.  Sufiol,  6  Cal.  294.) 

66.  An  injunction  will  not  be  sustained  to 
stay  proceedings  under  a  judgment  obtained 
by  neglect  of  a  party  or  counsel,  where,  if  the 
neglect  were  excusable,  full  relief  misht  have 
been  had  on  motion  in  the  original  action. 
(Borland  v.  Thornton,  12  Cal.  440.) 

Cited  20  Cal.  449;  61  Cal.  860;  2  Nev.  46. 

67.  If  the  neglect  of  the  defendant  in  the 
action  of  assumpsit  and  his  counsel  were  ex- 
cusable he  should  have  applied  to  the  court, 
upon  proper  showing,  to  open  the  case  ana 
aUow  nim  to  answer.  (Borland  v.  Thornton, 
12  Cal.  440.) 

68.  Where  an  action  of  assumpsit  was  insti- 
tuted in  the  district  court  of  San  Joaquin 
county,  and,  after  the  service  of  the  summons, 
the  defendant  transmitted  it  and  a  copv  of  the 
complaint  to  his  counsel  in  the  city  of  Sacra- 
mento, with  instructions  to  defend  the  action, 
communicating  at  the  same  time  such  in- 
formation as  he  thought  proper  to  enable  his 


counsel  to  file  the  proper  answer,  and  counsel 
thought  it  advisable  to  see  defendant  before 
filing  an  answer,  and  to  prevent  judgment 
being  taken  by  default  filed  a  frivolous  de- 
murrer, and  wrote  to  other  counsel  at  San 
Joaquin  county,  in  case  the  demurrer  was 
overruled  to  obtain  time  to  answer,  which  he 
neglected  to  do,  and  judgment  was  taken 
against  the  defendant,  and  no  application  was 
subsequently  made  to  the  court  to  open  the 
case  and  grant  defendant  leave  to  answer,  etc., 
and  the  defendant  subsequently  filed  his  bill 
setting  up  these  facts,  and  also  the  fact  that 
hedianotowe  the  debt  for  which  the  judg- 
ment was  obtained,  and  asked  for  an  injunc- 
tion reetrainine  the  collection  of  such  judg- 
ment, etc.,  held,  that  such  bill  is  barren  of 
any  equitable  riizht  to  the  interposition  of  a 
court  of  chancerv,  and  that  no  injunction 
should  be  granted  to  stay  the  collection  of  the 
judgment.  (Borland  v.  Thornton,  12  CaL 
440.) 

69.  The  enforcement  of  a  judgment  by  de- 
fault rendered  in  a  justice's  court  will  not  be 
restrained  in  equity  on  the  ground  that  the 
same  was  taken  through  the  inadvertence  and 
excusable  neglect  of  the  judgment  debtor, 
after  a  motion  made  by  him  in  the  justice's 
court,  under  section  859  of  the  Code  of  (Xvii 
Procedure,  to  be  relieved  from  the  judgment 
on  such  ground  has  been  denied.  (Reagan 
V.  Fitsgerald,  75  Cal.  230.) 

70.  An  injunction  will  not  lie  to  restrain  the 
collection  of  a  judgment  against  the  plaintiff 
on  the  ground  that  the  judgment  was  for  a 
balance  of  purchase  money  of  land  under 
covenant  for  a  good  title,  while  in  fact  the 
grantor  had  no  title,  as  long  as  the  purchaser 
against  whom  the  judgment  was  taken,  and 
wno  seeks  to  enjoin  it,  remains  in  possession. 
(Jackson  v.  Norton,  6  Cal.  187.) 

Cited  17  Cal.  385 ;  55  Gal.  41. 

71.  The  fact  that  suit  in  ejectment  has  been 
commenced  against  the  judgment  debtor  by 
the  real  owner  does  not  entitle  him  to  en- 
join a  judgment  for  the  purchase  price  of 
land.  He  can  only  avail  himself  of  the  cove- 
nants of  his  grantor  when  he  has  been  evicted* 
unless  he  oners  to  surrender  the  land  to  his 
grantor.    (Jackson  v.  Norton,  6  Cal.  187.) 

72.  Neither  does  the  allegation  that  the 
purchaser  (plaintiff  in  equity)  has  put  valu- 
able improvements  on  the  land,  and  that  he 
has  paid  a  portion  of  the  purchase  mone^ , 
and  that  his  erantor  and  judgment  creditor  is 
insolvent  and  without  visible  property,  take 
the  case  out  of  the  rule.  (Jackson  v.  Norton, 
6  Cal.  187.) 

73.  An  injunction  will  be  granted  to  enjoin 
the  enforcement  of  an  alternative  judgment 
in  replevin  for  the  return  or  value  of  the 
property  sued  for,  where  it  appears  that,  dur^ 
ing  the  pendency  of  the  action,  and  after  issue 
joined  therein,  the  proi>erty  was  all  returned 
to  the  plaintiff  in  the  replevin  suit;  that  the 
defendant  therein  was  prevented  by  the  court 
from  showing  that  fact  under  the  pleadings; 
and  that  after  the  judgment,  and  within  the 
time  allowed  to  move  for  a  new  trial,  it  was 
agreed  between  the  parties  that  upon  the  pav- 
ment  of  a  specified  sum  the  judgment  should 
be  satisfied,  and  that  relying  upon  the  agree- 
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ment  no  such  motion  was  made,  and  the 
tender  of  the  amount  agreed  upon  was  re- 
jected after  the  time  for  such  motion  had 
elapsed.  (Thompson  v.  Laughlin,  91  Oal. 
81S.) 

74.  Where  party  moves  for  new  trial  and 
fails,  he  cannot  on  the  same  facts  go  into  equity 
to  enjoin  the  judgment  rendeiid.  (Collins 
T.  Butler,  14Cal.  223.) 

Cited  18  Cal.  35;  84  Cal.  112. 

75.  To  authorize  the  interposition  of  a  court 
of  chancery  to  enjoin  a  judgment  at  law  on  the 
{^und  of  newly  discovered  facts,  the  prooeed- 
ins  must  he  taken  by  the  defendant  in  the 
judgment  at  law.  (Mulford  v.  Cohn,  18  Cal. 
42.) 

Cited  33  Cal.  36,  88 ;  94  Cal.  153. 

76.  The  bill  in  sach  case  is  in  the  nature  of 
a  bill  in  equity  for  a  new  trial.  The  aver- 
ments necessary  in  such  a  bill  stated.  (Mul- 
ford V.  Cohn,  18  Cal.  42.) 

77.  Whether  plaintiffs  in  this  case  could 
maintain  the  action,  even  if  the  necessary 
averments  were  made,  query?  (Mulford  v. 
Cohn,  18  Cal.  42.) 

78.  Where  a  verdict  has  been  obtained  at 
law  against  a  defendant,  and  he  has  neglected 
to  applv  for  a  new  trial  within  the  time  ap- 
pointed by  the  proi>er  court  of  law,  courts  of 
ej^uity  wiU  not  entertain  a  bill  for  an  injunc- 
tion on  the  ground  that  the  original  demand 
was  unconscientious.  (Phelps  v.  Peabody,  7 
Cal.  50.) 

79.  Where  party  failed  to  obtain  proper 
certificate  of  referee  to  exceptions  taken  at 
trial,  relying  on  the  verbal  assurance  of  the 
attorney  on  the  other  side  that  he  would 
agree  to  a  statement,  such  party  cannot  be 
considered  free  from  fault  and  negligence, 
and  he  is  not  in  a  position  to  invoke  tne  aid 
of  a  court  of  equity  to  enjoin  a  judgment  ob- 
tained against  him.  (Phelps  v.  Peabody,  7 
Oal.  50.) 

80.  Matter  relied  on  in  the  bill  in  this  case 
oonld  be  availed  of  only  by  bill  of  review,  with. 
proper  averments.  (Riddle  v.  Baker,  IS  Cal. 
295.) 

Cited  18  Cal.  896. 

Judgment  against  infant,  presumption  in 
favor  of.    See  Judgments,  597. 

Judgment  obtained  by  fraud,  injunction 
against.    See  Judgments.  7:^.  736,  et  seq. 

Judgment  discharged  in  insolvency  not  re- 
strained. See  Ban]a*uptGy  and  Insolvency, 
351. 

Parties  in  action  to  enjoin  judgment.  See 
poety  804. 

d.  Foreclosure  Sales. 

81.  A  sale  under  judgment  for  foreclosure 
of  lien  would  not  create  cloud  upon  the 
title  or  in  any  manner  affect  the  rights  of  one 
owning  the  fee  and  in  the  actiud  posses- 
■ian  of  the  land,  but  not  a  party  to  the  judg- 
ment; and  a  court  of  equity  will  not  enjom 
the  sale  at  his  instance.  (Roman  Catholic 
Archbishop  of  San  Francisco  v.  Shipman,  69 
Oal.  586.) 
Cited  10  Mont.  471. 

i2.  Where  the  parties  to  a  suit  to  fore- 
close a  mortgage  enter  into  a  stipulation 
respecting  Uie  time  and  manner  of  the  enforce- 


ment of  the  decree,  an  injunction  will  not  lie 
to  restrain  a  sale  of  the  property  contrary  to 
the  stipulation.  The  court  granting  the  de- 
cree has  control  of  its  execution,  and  relief 
must  be  obtained  in  the  foreclosure  suit. 
(Buell  V.  San  Francisco  Savings  Union,  65 
CaL  292.) 

83.  A  subsequent  mortgagee,  who  has  been 
made  party  to  an  action  foreclosing  a  prior 
mort^^e,  cannot  maintain  a  separate  action 
to  enioin  a  sale  under  the  judgment,  and  to 
be  subrogated  to  the  rights  of  the  plaintiff,  on 
the  ground  of  a  tender  of  the  amount  due 
on  the  judgment;  his  remedy  is  by  motion 
in  the  action  foreclosing  the  mortgage. 
(Ketchum  v.  Crippen,  37  Cal.  223.) 

Cited  58  Cal.  150. 

e.  Execution  Sales. 

84.  Jurisdiction  of  court  to  enjoin  sale  of 
real  estate  is  coextensive  with  its  jurisdiction 
to  set  aside  and  order  to  be  canceled  a  deed 
of  such  property.  It  is  not  necessary  for  its 
assertion  m  the  latter  case  that  the  deed 
should  be  operative,  if  suffered  to  remain 
uncanceled,  to  pass  the  title,  or  that  the 
defense  to  the  deed  should  rest  in  ex- 
trinsic evidence,  liable  to  loss,  or  be  avail- 
able only  in  equity.  It  is  sufficient  to  call 
into  exercise  the  jurisdiction  of  the  court  that 
the  deed  casts  a  cloud  over  the  title  of  the 
plaintiff.  As  in  such  case,  the  court  will  re- 
move the  cloud,  bv  directing  a  cancellation  of 
the  deed,  so  it  will  interfere  to  prevent  a  sale, 
from  which  a  conveyance  creating  such  cloud 
must  result.  (Pixley  v.  Huggins,  15  Cal. 
127.) 

Cited  20  Cal.  484;  28  Cal.  527;  55  Cal.  176; 
65  Cal.  253;  69  Cal.  591 ;  82  Cal.  280  f  86  Cal. 
140;  87  Cal.  457;  distinguished  37  Oal.  270, 
271. 

85.  Defendant,  as  coroner  and  acting  sheriff, 
levied  on  and  advertised  for  sale  all  the 
right,  title,  and  interest  of  T.  in  certain  horses 
and  cattle  in  the  hands  of  a  receiver,  ap- 
pointed in  a  suit  between  J.  and  T.,  as  part- 
ners. Held  that  plaintiff  was  not  entitled  to  an 
injunction  restraining  the  sale,  unless  the  in- 
jury would  be  irreparable;  and  that  this  must 
appear  by  a  clear  showing  of  plaintiff's  right, 
to  the  property  and  defendant's  insolvency. 
(More  V.  Ord,  15  CaL  206.) 

Cited  10  Cr.  211. 

86.  Although  court  of  equity  will  interfere 
by  injunction  to  prevent  cloud  from  being 
cast  on  title,  yet  it  is  not  deemed  necessary 
to  exercise  such  authority  to  the  injury  of 
strangers.    (Goldstein  v.  Kelly,  51  Cal.  301.) 

87.  Action  will  lie  to  enjoin  execution  sale 
as  cloud  upon  plaintiff's  title  if  the  com- 
plaint shows  a  complete  equity  in  plaintiff  at 
the  date  of  the  judgment  lien  under  which 
the  execution  was  levied,  by  reason  of  plain- 
tiff's possession  under  a  contract  of  purchase 
from  the  judgment  debtor,  and  a  written 
order  from  him  to  certain  persons  to  whom 
the  debtor  had  transferred  tlie  title  as 
security  by  way  of  indemnity,  that  they 
should  transfer  the  title  to  plaintiff,  who 
had  extinguished  the  obligation,  though  such 
title  was  not  transferred  at  the  sale  of  the 
judgment  lien.    Any  subsequent  transfer  of 
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the  title  would  relate  to  the  date  of  the 
purchaee,  and  the  perfect  e<|iiit3r  shoald  be  re- 
garded in  e<]aity  as  a  l^al  title,  leaving  noth- 
ing in  the  judgment  debtor  upon  which  the 
lien  of  the  judgment  could  attach,  or  which 
eould  be  sold  under  execution.  Whether  the 
legal  title  could  pass  bv  a  conveyance  from 
the  mortgap^eee  by  deed  absolute,  upon  the 
order  of  theu:  grantor,  without  a  conveyance 
direct  from  the  latter,  is  not  decided.  (Grigsby 
y.  Shwan,  82  Cal.  279.) 

88.  Injunction  lies  to  restrain  the  sale  of 
one's  property  for  another's  debt.  (Hickman 
V.  O'Neal,  10  Cal.  292.) 

Cited  16 Cal.  133;  20  Cal.  640;  69  Oal.  591. 

89.  An  action  will  not  lie  to  enjoin  the  sell- 
ing of  property  levied  upon  under  execu- 
tion, and  to  compel  the  carrying  out  of  a 
verbal  agreement  to  stay  execution  for  a  year, 
in  consideration  of  a  confession  of  judgment, 
where  it  appears  that  the  plaintiffs  were 
guilty  of  laches  in  not  taking  advantage  of 
their  adequate  and  speedy  legal  remedy  oy  a 
motion  to  set  aside  the  execution  that  had 
been  levied,  and  to  stay  all  other  process  until 
the  expiration  of  the  year  agreed  upon. 
(Moulton  V.  Knapp,  85  Cal.  385.) 

90.  A  married  woman  is  entitled  to  an  in- 
junction to  restrain  a  threatened  sale,  under 
an  execution  against  her  husband,  of  real 
property  purchased  by  her  during  coverture 
m  her  own  name  and  with  her  separate  prop- 
erty.   (Tibbetts  v.  Fore,70  Cal.  242.) 

91.  A  sale  by  sheriff  of  real  estate  upon  exe- 
cution against  grantor  will,  even  if  not  effec- 
tual to  pass  the  title  to  the  purchaser,  create  a 
doubt  as  to  the  validity  of  the  grantee's  title, 
and  cast  a  cloud  upon  it,  and  the  grantee  can 
maintain  an  action  to  enjoin  the  sale.  (£ng- 
lund  V.  Lewis,  25  Cal.  337.) 

Cited  65  Cal.  253;  82  Cal.  280. 

92.  Injunction  is  the  proper  remedy  where 
one  claiming  to  be  the  owner  of  a  tract  of  land, 
purchased  in  good  faith  for  a  valuable  consid- 
eration, in  the  actual  possession  thereof,  seeks 
to  prevent  its  sale  under  execution  against  his 
grantor;  and  a  dissolution  of  a  restraining 
order  in  such  case  does  not  follow  from  an  an- 
swer den3dng  the  equities  of  the  complaint. 
Such  dissolution  is  an  abuse  of  discretion. 
(Porter  v.  Jennings,  89  Cal.  440.) 

93.  A.  leased  furniture  to  B.;  during  the 
lease  F.  bought  the  furniture  of  A.,  B.  re- 
maining in  possession  and  acknowledging  F's 
title.  1.,  sheriff,  having  an  execution  in  favor 
of  R.  and  against  A.,  levied  on  the  furniture 
as  the  property  of  A.  F.  thereupon  filed  his 
bill  to  enjoin  the  sale.  Held,  that  the  remedy 
by  injunction  is  proper,  as  it  is  the  only 
speedy,  adequate,  and  unembarrassed  remedy 
the  lessor  has  to  vindicate  his  rights.  (Ford 
V.  Rigby,  10  Cal.  449.) 

Distinguished  25  Cal.  519. 

94.  The  defendant  in  joint  action  cannot 
afterward  in  equity  enjoin  tlie  collection  of  this 
judgment,  and  set  off  against  it  a  claim  a^inst 
one  of  the  partners,  on  the  ground  that  in  fact 
this  partner  was  the  sole  owner  of  the  prop- 
ertv,  and  alone  entitled  to  the  damages.  The 
ju^ment  is  conclusive  as  to  the  joint  owner* 
abip.    (CoUms  v.  Butler,  14  Cal.  323.) 


96.  Execution  levied  by  constable  apon 
homestead,  but  which  could  have  been  levied 
upon  other  property  of  the  defendant  if  he 
had  any,  cannot  be  recalled  upon  n^otion  of 
the  defendant,  and  an  injunction  will  not  be 
refused  to  restrain  the  sale  of  the  homestead 
upon  the  ground  that  a  remedy  by  motion 
exists.    (Both  t.  Insley,  86  Cal.  134.) 

96.  One  who  purchases  land  subject  to  lien 
of  judgment  obtained  by  fraud  against  his 
grantor  is  not  entitled  to  have  a  court  of 
equity  remove  the  judgment  lien,  and  enjoin 
a  sale  of  the  land  under  the  judgment,  unless 
he  shows  affirmatively  that  he  will  be  injured 
by  an  enforcement  of  the  lien  by  a  sale  of 
the  land  on  execution.  (Marriner  v.  Smith. 
27  Cal.  649.) 

Cited  55  Cal.  176;  69  Cal.  592. 

97.  One  who  takes  assignment  of  stock  to 
secure  debt,  but  has  no  transfer  made  on 
the  books  of  the  company,  cannot  maintain  a 
suit  to  enjoin  the  sale  of  the  stock  under  exe- 
cution by  the  assignor.  (Farmers'  Nat.  Grold 
Bank  v.  Wilson,  58  Cal.  600,  604.) 

98.  A  prior  attaching  creditor,  whose  at- 
tachment has  been  levieci  on  personal  property 
of  the  defendant,  cannot,  after  the  recovery  of 
a  judgment,  be  enjoined  from  selling  the  prop- 
erty attached,  under  execution,  at  the  suit  of 
a  junior  attaching  creditor,  unless  for  a  suffi- 
cient consideration  he  has  bound  himself  to 
the  junior  attaching  creditor  not  to  do  so,  but 
to  pursue  some  other  course,  to  depart  from 
which  would  result  in  irreparable  mischief  to 
the  plaintiff.    (Domec  v.  Steams,  80  Cal.  114.) 

99.  If  owner  of  laroe  tract  of  land  contracts 
to  sell  part  of  it,  ana  the  judgment  creditors 
of  the  party  with  whom  he  contracts  attempt 
to  sell  the  whole  tract  on  execution,  the  court 
intimates  that  the  owner  may  enjoin  the  sale, 
except  as  to  the  part  contracted  to  be  sold. 
(Logan  V.  Hale,  42  Cal.  645.) 

100.  Question  not  decided  whether  a  bill 
in  equity  lies  to  restrain  the  enforcement  of 
an  execution  issued  on  a  judgment  which  haa 
been  paid,  if  the  proper  objections  are  made 
to  it  and  in  season.  (Wood  v.  Ourrey.  49 
Cal.  359.)  ^' 

101.  If  a  person  in  whose  favor  a  money 
judgment  is  rendered  in  trust  for  others  un- 
dertakes to  enforce  it  by  execution,  after  the 
beneficial  owners  have  acknowledged  satisfac- 
tion of  it,  equity  will  restrain  the  collection  of 
the  judgment,  even  if  the  beneficial  owners 
have  not  been  paid.  (Meyer  v.  Tully,  46  Cal. 
70.) 

Cited  10  Nev.  422. 

102.  The  remedy  against  an  execution  is- 
sued on  a  judgment  claimed  to  have  been  dis- 
charged by  a  decree  in  insolvency  is  by  motion, 
and  not  by  bill  in  equity  for  an  injunction. 
(Green  v.  Thomas,  17  Cal.  86.) 

103.  If  judgment  upon  which  execution  is- 
sues and  execution  itself  are  void  upon  their 
face  an  injunction  will  not  be  granted  to 
restrain  a  sale  of  property  levied  on  under 
the  execution,  or  the  issuing  of  any  other  exe- 
cution on  the  judgment.  (Sanchez  v.  Oar- 
riaga,  81  Cal.  170.) 

Cited  37  Cal.  228,  529;  49  Cal.  269:  62  CaL 
514;  6  Col.  220;  10  Or.  210. 
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104.  A  oomplmiAt  to  enjoin  tbe  Mle  of  prop- 
erty nnder  an  execution  and  the  iasnanoe  of 
another  ezecntion  on  the  judgment  ia  devoid 
of  equity,  which  only  aTere  that  the  judgment 
and  execution  are  void  on  their  face,  and  the 
insolvency  of  one  of  the  defendants.  (Sanchei 
V.  Caxriaga,  31  Oal.  170.) 

106.  An  injunction  will  not  lie  to  restrain 
the  enforcement  of  an  execution  issued  on  a 
judgment  by  default  rendered  in  a  justice's 
court  which  is  void  on  its  face,  for  the  reason 
thaUthe  court  never  acauired  any  jurisdiction 
of  the  person  of  the  defendant.  In  such  a 
case  the  defendant  has  an  ade^juate  remedy 
at  law,  by  motion  in  the  Justice's  court,  to 
set  aside  the  execution.  (Luoo  v.  Brown,  78 
Cal.  3.) 

100^  Where  plaintiff  seeks  to  enjoin  a  sale 
of  personal  property  under  an  execution 
issued  upon  a  judgment  recovered  against 
him  in  a  justice^s  court,  on  the  grounds  that 
the  summons  were  never  served  on  him,  and 
therefore  that  the  justice  never  acquired  juris- 
diction of  his  person,  held,  that  plaintiff's 
remedy  is  by  motion  in  the  justice's  court  to 
set  aside  the  execution.  (Comstock  v.  Olem- 
ens,  19  Cal.  77.) 
Cited  37  Oal.  228;  40  Oal.  260;  73  Cal.  6. 

107.  If  a  judgment  is  rendered,  enforcing  a 
lien  on  a  lot  for  an  assessment  for  gradins  a 
street,  a  court  of  equity  will  not  enjoin  tne 
sale  of  the  property  oy  execution,  because  the 
statutory  pericxl  for  enforcing  a  judgment  by 
execution  has  ex|>ired.  The  remedy,  if  any 
exists,  is  by  motion  in  the  original  cause. 
(Mayo  V.  Bryte,  47  Cal.  626.) 

Cited  5  Utah,  111. 

108.  A  complaint  setting  out  facts  showing 
that  a  cloud  upon  the  title  to  property  was 
threatened  by  an  execution  sale  of  plaintiff's 
homestead,  and  would  be  accomplished  unless 
an  injunction  issued,  sets  up  facts  showing 
threatened  irreparable  injury  for  which  an 
injunction  will  oe  granted.  (Koth  v.  Insley, 
86  Cal.  134.) 

109.  In  an  action  to  enjoin  a  sale  under  an 
execution  issued  upon  a  judgment  rendered 
by  a  justice  of  the  peace  the  complaint  must 
allege  that  the  plaintiff  was  neither  served 
with  the  summons  nor  appeared  in  the  action 
in  which  the  judgment  was  rendered ;  an  alle- 
gation that  he  had  no  knowledge  of  the  judg- 
ment for  more  than  thirty  dajrs  after  its 
rendition  is  not  sufficient.  (Farrington  v. 
Brown,  66  Cal.  820.) 

110.  In  an  action  to  enjoin  a  sheriff  from 
executing  a  deed  to  a  purcnaser  of  real  estate 
sold  by  him  the  complaint  must  allege  facts 
which  show  that  in  an  action  of  ejectment 
founded  on  such  a  deed  he  would  be  required 
to  offer  evidence  to  overcome  the  effect  of  the 
deed.  A  complaint  which  alleges  that  the 
sheriff  levied  upon  the  property  under  a  writ 
of  execntion  issued  in  a  certain  action,  but 
omits  to  Blleffd  the  rendition  of  a  judgment,  is 
fatally  defective.  A  n  allegation  that  the  deed, 
if  executed,  would  be  a  cloud  upon  the  title 
of  the  plaintiff  is  a  mere  conclusion  of  law. 
(Schuyler  v.  Broughton,  65  Cal.  252.) 

Cited  69  CaL  591 ;  77  Cal.  462. 

111.  The  complaint  alleges  an  assessment  of 
the  property  to  the  California  Consolidated 


Mining  Company,  omitting  the  objectionable 
addition  expressed  in  the  deed,  **  and  to  all 
owners  and  claimants  known  and  unknown." 
Held,  it  may  be  admitted  that  if  the  plain- 
tiff holds  a  valid  certificate  of  sale  for  nonpay- 
ment of  taxes  he  may  have  the  sale  under 
execution  enjoined,  on  the  ground  that  such 
subsequent  ule  would  be  a  cloud  upon  his 
title  or  his  right  to  have  title.  But,  in  en- 
deavoring to  have  the  sale  enjoined,  he  must 
aver  and  show  that  he  has  full  right  to  pro- 
tection ;  in  other  words,  that  every  thing  has 
occurred  which  would  be  necessary  to  occur 
in  order  to  vest  in  him  the  right  claimed. 
(Hall  V.  Theisen,  61  Cal.  524.) 
Cited  61  Cal.  527;  70  Cal.  246. 

112.  Equity  will  take  jurisdiction  of  bill  by 
attaching  creditors  of  insolvent,  to  restrain 
proceedings  on  execution  against  the  property 
attached  under  a  judgment  against  the  debtor, 
in  favor  of  another,  alleged  to  have  been  ob- 
tained by  fraud,  where  all  the  material  allega- 
tions of  the  bill,  except  fraud,  are  adtnitted. 
(Hejrneman  v.  Dannenberg,  6  Cal.  376.) 
Cited  21  Cal.  287;  23  Cal.  78;  2  Wash.  Ter. 

417. 

113.  It  would  be  requiring  the  creditors  to 
do  a  vain  act  to  compel  them  to  await  their 
judgment  at  law  and  a  return  of  execution, 
when  it  is  admitted  that  the  only  effect  would 
be  a  return  of  nulla  bona,  and  the  property 
attached  would,  in  the  mean  time,  have 
passed  to  innocent  purchasers  on  execution 
sale  under  the  juagment.  (Heyneman  v. 
Dannenberg,  6  Cal.  376.) 

Cited  8  Cal.  403 ;  13  Cal.  78,  634. 

114.  In  such  a  case  the  books  of  the  judg- 
ment creditor  are  not  admissible  as  eviaence 
for  the  defense  to  show  an  entry  of  the  origi- 
nal transaction  on  which  the  judgment  is 
based,  where  the  only  predicate  laid  is  evi- 
dence that  the  judgment  creditor  was  pos- 
sessed of  capital  sufficient  to  have  loaned  the 
amount  of  the  judgment  to  the  judgment 
debtor.  (Heyneman  v.  Dannenberg,  o  Cal. 
376.) 

115.  An  action  of  claim  and  delivery,  in 
which  the  sheriff  has  taken  and  is  holding  the 
possession  of  the  property,  is  a  plain,  speedy, 
and  adequate  remedy  as  against  a  threatened 
sale  of  the  property  by  a  constable,  from  whose 
possession  it  was  taken  by  the  sheriff.  (Rich- 
ards V.  Kirkpatrick,  53  CaL  433.) 

Execution  sale,  enjoining.  See  Executions 
IX,  5,  h ;  Homesteads,  206,  et  seq. 

Proceedings  on  execution  after  five  years. 
See  Executions,  19. 

Action  to  enjoin  sale  of  wife's  property  for 
husband's  debt.  See  Husband  and  Wife,  320, 
et  seq. 

Execution  sale  of  assigned  property  will  be 
enjoined.  See  Assignments  for  the  Benefit  of 
Creditors,  8. 

Execution  sale,  enjoining,  sheriff  as  party. 
See  Sheriffs.  79. 

L  Writ  of  Restitution. 

116.  One  who  is  owner  of  land  and  in  pos- 
session of  same  is  not  entitled  to  an  injunc- 
tion to  restrain  a  sheriff  from  executing  a  writ 
of  restitution  issued  on  a  judgment  rendered 
against  third  parties,  to  which  judgment  the 
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flaintiff  is  a  Btranger.    (Tevis  ▼•  Ellis,  25  Cal. 
16.) 
Cited  87  Cal.  ?07 ;  69  Cal.  461,  G93. 

$.  DiteheB,  Lbwbbb,  or  Water  Rights:  Rights  Con- 

nected  With, 

117.  The  owners  of  a  water  ditch  oonstmct- 
ed  along  the  side  of  a  mountain  on  the  pnblic 
land  of  the  United  States  are  entitled  to  the 
right  of  way  for  their  ditch,  with  vertical  and 
lateral  supportj  and  cannot  enjoin  the  locator 
of  a  mining  claim  from  tunneling  into  the  side 
of  the  mountain,  fortyndz  feet  under  the 
water  ditch,  where  the  rights  of  the  ditch- 
owners  are  not  oontrovertM,  and  no  reason- 
able probability  appears  that  the  ditch  will  be 
injurod  by  the  excavation ;  nor  can  the  ditch- 
owners  question  the  locator's  right  to  locate, 
possess,  and  explore  the  land  as  mineral  land, 
subject  to  their  admitted  right  of  way.  (Lor- 
ens  V.  Waldron,  96  CaL  248.) 

118.  A  plaintiff  claiming  land  under  patent 
from  the  United  States  may  enjoin  the  defend- 
ant from  enlarging  a  water  ditch  extending 
across  the  land  to  its  original  capacity  as  con- 
structed long  before  the  plaintiff  acquired  title, 
and  before  the  defendants  took  possession  of 
it,  where  it  appears  that  the  ditch  as  originally 
constructed  had  been  allowed  to  go  to  ruin, 
and  had  been  unused  for  a  Ions  time  when  the 
defendants  entered  upon  it,  without  any  show- 
ing of  privity  between  them  and  the  original 
owners  of  the  ditch,  and  reconstructed  it  to  a 
size  and  capacity  smaller  than  it  originally 
had,  and  that  it  was  so  used  by  them  before 
and  long  after  the  acquisition  of  title  to  the 
land  by  the  plaintiff.  ( Jatunn  v.  0*Brien,  89 
CaL  67.) 

119.  In  an  action  by  mill-owners  to  enjoin 
interference  by  the  defendant  with  a  water 
ditch  leading  to  their  mill  across  his  land,  in 
which  the  right  of  way  for  the  water  ditch  is 
claimed  to  have  been  perfected  by  adverse 
possession,  a  notice  of  location  of  the  water 
right  originally  claimed  bv  the  grantor  of  the 
plaintiffs,  who  constructed  the  ditch,  is  admis- 
sible as  evidence  tending  to  show  an  adverse 
claim,  whether  the  location  was  or  was  not 
made  in  accordance  with  the  provisions  of  the 
code.    (Frederick  v.  Dickey,  91  Cal.  368.) 

120.  If ,  in  an  action  to  enjoin  the  destruc- 
tion of  a  ditch,  the  complaint  avers  the  owner- 
ship by  plaintiffis  of  the  ditch  for  the  convey- 
ance of  water,  and  that  the  ground  over  which 
it  passes  was  vacant  and  unoccupied  when  it 
was  dug,  and  that  plaintiffs  have  used  it  for 
years  for  mining  purposes,  and  the  answer 
does  not  deny  these  allegations,  nor  set  up 
any  prior  rig|ht  of  the  defendants  to  the  ground 
over  which  it  passes,  nor  any  claim  or  right 
of  defendants  to  destrov  it  by  reason  of  any 
custom,  the  court  should  not,  Jby  its  judgment, 
limit  or  restrain  the  right  of  plaintiffs  in  the 
use  of  its  ditch,  but  on  the  pleadings  should 
enjoin  the  defendants  from  destroying  or  inter- 
fermg  with  the  same,  regardless  of  the  testi- 
mony. (Gregonr  v.  Nelson,  41  Cal.  278.) 
Cited  92  Cal.  140. 

121.  Where  the  answer  in  an  action  to  re- 
strain the  laying  of  pipes  permanently  in  a 
ditch  across  the  plaintiffs'  land  admits  the 
plaintiffs'  ownership  of  the  land,  and  the  in- 


tention to  lay  the  pipes,  and  claims  the  right 
so  to  do  by  reason  of  defendants'  alleged 
ownership  of  the  ditch,  and  their  allejised  pre- 
scriptive right  to  use  it  across  plaintifbi'  land 
for  purposes  of  irrigation,  and  avers  that  the 
pipes  are  of  no  greater  carrying  capacity  than 
the  ditch,  and  will  render  the  use  of  the  ease- 
ment less  burdensome  to  plaintifb '  servient 
estate,  and  more  convenient  to  defendants, 
and  that  the  la^ng  of  them  will  be  without 
damase  to  plaintiffs,  no  defense  is  stated,  and 
the  plaintiffs  are  entitled  to  judjgment  upon 
the  pleadings,  perpetually  enjoinins  the  uiy- 
ing  of  the  pipes.  (Allen  v.  San  Joe6  Land 
and  Water  (Jo.,  92  Cal.  188.) 

122.  If ,  in  an  action  to  enjoin  a  defendant 
from  washing;  away  a  ditch,  the  answer  ad- 
mits the  plamliff's  ownership  of  the  ditch 
and  right  of  way,  but  denies  that  the  defend- 
ant is  about  to  wash  it  away,  it  will  be  pre- 
sumed that  the  court  found,  as  a  fact,  that  the 
defendant  was  about  to  wash  the  ditch  awa^^, 
if  in  its  judgment  it  allows  him  to  wash  it 
away  upon  the  condition  of  previously  build- 
ing an  aaueduct  to  convey  the  water  m  place 
of  the  aitch.  (Gregory- v.  Nelson,  41  Cal. 
278.) 

123.  If  a  party  owns  a  ditch  and  the  ri{^ht 
of  way  for  the  same  to  conduct  water  for  min- 
ing purposes,  and  has  acquired  such  right  by 
priority  of  location,  the  court  should  not,  in 
an  action  to  enjoin  another  party  from  wash- 
ing away  the  ^und  over  which  it  passes, 
limit  the  plaintiff's  right,  bj^  allowing  the  de- 
fendant to  wash  away  the  ditch  if  he  builds  a 
flume  or  other  aqueduct  in  place  of  the  ditch, 
of  sufficient  capacity  to  carry  the  water,  and 
gives  bond  to  pay  the  damages  sustained 
thereby.    (Gregory  v.  Nelson,  41  Cal.  278.) 

124.  Where  one  landowner  has  given  an 
adjoining  owner  verbal  permission  to  en- 
large a  levee  upon  a  depression  in  his  land, 
in  order  to  protect  the  hinds  of  the  adjoining 
owner  from  overflow,  and  the  enlargement 
has  been  made  at  the  expense  of  the  adjoin- 
ing owner,  and  from  his  materials,  an  action 
will  lie  in  favor  of  the  adjoining  owner  to 
enjoin  the  owner  of  the  land  from  tearing 
down,  removing,  or  digging  awav  any  portion 
of  the  levee.  (Urimshaw  v.  Belcher,  88  Cal« 
217.) 

126.  A  judgment  enjoining  a  defendant 
from  destroying  a  levee  alleg^  bv  the  plain- 
tiff to  have  bc^n  constructed  on  land  owned 
by  him,  to  protect  another  tract  of  his  land 
from  overflow,  is  sustained,  so  far  as  the 
question  of  his  ownership  is  concerned,  by  a 
nnding  that "  said  levee  is  upon  the  fine 
dividing  the  lands  of  plaintiff  and  defendant, 
and  is  built  partly  upon  the  lands  of  each." 
(Belcher  v.  Murphy,  81  Cal.  39.) 

126.  A  perpetual  injunction  to  restrain  the 
removal  or  injury  of  the  levee  does  not  confer 
a  permanent  right  upon  the  adjoining  owner 
in  the  property  of  the  owner  of  land  on  which 
the  levee  is  situated,  or  g^ve  a  right  to  enter 
upon  the  land  for  the  purpose  of  repairing 
the  levee,  or  to  rebuild  it  in  the  event  of  its 
destruction*  (Grimshaw  v.  Belcher,  88  Cal. 
217.) 

Enjoinii^  raising  of  dam.  See  Water- 
courses, XI,  3. 
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^joining  building  dam,  destraction  and 
Tebouding  under  statute.  See  Supplemental 
Pleadings,  21. 

Leree,  injunction  against.  See  Water- 
courses, 223. 

Bepairins  levee,  action  to  enjoin.  See 
Swamp  ana  Overflowed  Lands,  247,  et  seq. 

Injury  throughperoolation  from  a  ditch, 
enjoining.    See  Watercourses,  143. 

Water,  enjoining  diversion  or  appropria- 
tion.   See  Watercourses,  XIV,  2,  q. 

ObBU*actions  in  navigable  waters,  enjoin- 
ing.   See  Watercourses,  II,  3. 

4,  Removal  of  Fixturoo  or  Buildingo. 

127.  The  remedy  by  injunction  to  restrain 
the  removal  of  fixtures,  under  section  261  of 
the  Practice  Act,  is  only  preventive ;  it  is  not 
exclusive  of  any  other  remedy.  (Sands  v. 
PfeifTer,  10  Gal.  258.) 

128.  L.,  as  tenant  of  B.,  placed  certain  fix- 
tures upok  the  real  estate  of  B.,  and  B.  sub- 
sequently sued  out  an  injunction  to  prevent 
L.  from  removing  the  fixtures.  Upon  a  show- 
ing by  L.  the  injunction  was  dissolved,  and 
thereafter  L.  sued  B.  for  damages  caused  by 
the  injunction.  At  the  trial  the  court  in- 
structed the  jur^r  that  the  mere  issuance  and 
service  of  the  injunction  was  a  conversion  of 
the  fixtures  by  B.  Held,  that  the  instruc- 
tion was  erroneous.  (Lacey  v.  Beaudiy,  63 
OaL  093.) 

129.  Mechanics  and  materialmen  who  pei> 
form  labor  upon  and  furnish  materials  for  a 
building  erected  by  the  lessee  upon  a  leased 
lot,  and  have  a  lien  for  the  value  thereof,  are 
entitled  to  an  injunction  to  restrain  a  judg- 
ment creditor  of  the  leasee,  whose  judgment 
is  younger  than  the  lien,  from  removing  the 
building  from  the  lot  when  the  security  is  in- 
sufficient without  such  building.  (Barber  v. 
Reynolds,  83  Gal.  497.) 

130.  An  injunction  will  not  be  granted  at 
the  suit  of  the  landlord  asainst  the  tenant 
or  his  assigns  to  restrain  the  commission  of 
waste  by  the  removal  from  the  demised  prem- 
ises of  a  building  erected  by  the  tenant,  if  it 
appears  that  the  landlord  is  not  entitled  to 
the  reversion.    (Perrine  v.  Marsden,  34  Cal. 

14.) 

Cited  91  Cal.  881. 

181.  An  injunction  will  not  be  granted  at 
the  suit  of  the  landlord  to  restrain  the  tenant 
from  removing  from  the  demised  premises  a 
building  erected  by  him,  if  it  appears  that  the 
security  for  the  rent  will  thereby  be  merely 
impaired  and  lessened  in  value.  It  must  ap- 
pear that  such  security  will  be  left  inadequate 
to  secure  the  rent.  (Perrine  v.  Marsden,  34 
Cal.  14.) 

132.  A  vendor  of  land  who  holds  the  legal 
title  as  security  for  the  fulfillment  of  a  con- 
tract of  purchase  by  the  vendee  in  possession 
must  show  that  he  will  sustain  injury,  or  that 
his  security  will  be  impaired  before  he  can 
maintain  an  action  to  restrain  waste,  and  a 
mere  showing  by  the  vendor  that  certain 
parties  who  erected  buildings  upon  the  land 
under  a  contract  with  the  vendee  subsequent 
to  the  date  of  the  contract  of  purchase,  and 
which  formed  no  part  of  the  consideration  for 
the  purchase  of  the  land,  are  threatening  to 
Cau  Diqbt,  You  Il.<-94 


remove  them  from  the  land,  does  not  show 
any  impairment  of  the  vendor's  security,  or 
injury  to  himself  sufficient  to  sustain  an  in- 
junction, where  it  appears  that  the  value  of 
the  buildings  is  less  than  one-half  of  the  money 
received  by  the  vendor  toward  the  purchase 
price  of  the  land,  and  it  does  not  appear  that 
the  land  has  diminished  in  value,  or  that  the 
purchaser  has  failed,  or  is  unable  to  comply 
with  his  contract.  (MiUar  v.  Waddingham, 
91  Cal.  877.) 

133.  An  owner  of  land  which  he  has  con- 
tracted to  sell  to  a  purchaser  who  has  caused 
houses  to  be  erected  thereon,  under  an  agree- 
ment that  the  houses  shall  belong  to  the  con- 
tractor until  paid  for,  cannot  maintain  an 
injunction  against  the  vendee  of  the  con- 
tractor to  stay  waste  after  such  vendee  has 
removed  the  buildings  from  the  land  on  to 
the  public  hiehway^  although  the  land  when 
deprived  of  the  buildings  is  insufficient  secu- 
rity for  the  unpaid  purchase  money.  (Stowell 
V.  Waddingham,  100  Cal.  7.) 

Tearing  up  railway  tracks  will  be  enjoined 
when.    See  Kailroads,  96. 

5.  Troopaoo;  Throatoned  InjuHon. 

134.  There  is  no  principle  of  equity  which 
would  make  person  responsible  for  a  wrong 
that  he  has  neither  done  nor  threatened  to  do. 
(Keyes  v.  Little  York  etc.  Co.,  53  Cal.  724.) 

136.  An  injunction  will  not  be  granted  to 
restram  the  commission  of  trespasses  where 
the  party  complaining  has  a  complete  and 
adequate  remedy  at  law.  (Leach  v.  Bay,  27 
Cal.  643.)  "^' 

Cited  32  Cal.  594 ;  37  Cal.  307 ;  53  Cal.  484 ;  64 
Cal.  64. 

136.  Before  a  court  of  equity  will  interfere 
to  restrain  a  trespass,  it  must  appear  that  the 
injury  to  result  from  the  trespass  will  be  irrep- 
arable in  its  nature;  it  is  not  sufficient  sim- 
ply to  allege  that  fact,  but  it  must  be  shown 
how  and  why  it  will  be  so.  (Mechanics' 
Foundry  of  San  Francisco  v.  Ryall,  75  Cal. 
601.) 

Cited  10  Mont.  470. 

137.  An  injunction  will  not  be  granted  in 
aid  of  an  action  of  tresjpass,  unless  it  appear 
that  the  injury  will  be  irreparable,  and  can- 
not be  compensated  in  damages.  tWaldron 
V.  Marsh,  5  Cal.  119.) 

Cited  23  CaL  85 1  12  Nev.  256. 

138.  It  is  not  sufficient  that  the  affidavit  for 
an  injunction  in  aid  of  an  action  of  trespass 
should  allege  that  the  injury  will  be  irrepa- 
rable ;  it  must  be  shown  to  the  court  how  and 
why  it  would  be  so,  otherwise  the  extraordi- 
nary remedy  of  injunction  will  not  be  allowed, 
especially  where  no  action  has  ever  deter- 
mined  the  plaintiff's  right.  (Waldron  v. 
Marsh,  5  Cal.  119.) 

Cited  75  Cal.  603;  86  Cal.  207;  5  Col.  594:  10 
Mont.  470. 

139.  If  the  defendants  are  doing  and  threaten 
to  continue  acts  which  will  destroy  the  plain- 
tifPs  growing  crops,  and  will  render  valueless 
ten  acres  of  valuable  land,  there  is  a  case  of 
irreparable  injury,  and  an  injunction  should 
issue.    (Schneider  v.  Brown,  85  Cal.  205.) 

140.  An  injury  like  the  above  is  an  injury 
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to  the  inheritanoe,  and  the  owner  jdaj  mam- 
tain  the  action  although  a  tenant  is  in  poe- 
eession.  The  same  result  follows  where  the 
contract  is  to  farm  the  land  on  shares. 
(Schneider  v.  Bro¥m,  85  OaU  205.) 

141.  A  finding  that  the  injury  would  not 
be  irreparable  is  inconsistent  with  a  finding 
showing  the  j^rmanent  character  of  a  tunnel, 
the  construction  of  which  is  soueht  to  be  en- 
joined. (Richards  ▼•  Dower,  64  Cal.  62.) 
Cited  78  Cal.  460. 

142.  The  solyencf  of  a  person  who  is  about 
to  construct  a  tunnel  through  the  land  of 
another  does  not  affect  the  rignt  of  the  latter 
to  an  injunction.  The  injury  would  beiiv 
reparable  in  its  nature.  (Richards  v.  Dower, 
64  Cal.  62.) 

Cited  77  Cal.  290;  78  CaL  461;  86  CaL  110; 
89  Cal.  459. 

148.  When  an  injunction  is  sought  tore- 
strain  irreparable  injury  to  the  inheritance, 
from  a  trespass  threatened  in  the  nature  of 
waste,  the  complaint  need  not  allege  the  in- 
solvency of  the  defendant.  (Crescent  C.  W. 
etc.  Co.  T.  Simpson,  77  Cal.  ^.) 

144.  A  trespass  will  not  be  restrained  merely 
because  the  trespasser  is  insolvent.  (Mechan- 
ics' Foundry  of  San  Francisco  ▼•.Ryall,  75 
Cal.  601.) 

145.  The  court  will  not  interfere  by  injuno- 
tion,  to  restrain  the  commission  of  naked 
trespasses,  where  there  is.  no  waste  com- 
mitted. (Nevada  C.  &  S.  C.  Co..v.  Kidd,  87 
Cal  282.) 

146.  Where  the  facts  found  show  that,  if 
not  prevented,  the  continuous  trespass  of  the 
defendants  might  by  time  ripen  mto  a  right 
adverse  to  the  plaintiff ;  the  plaintiff  is  en- 
titled to  an  injunction  to  protect  the  superior 
right  without  proof  or  finding  of  damages, 
and  a  failure  to  find  upon  an  issue  tendered, 
as  to  damage  resulting  from  the  trespass,  is 
immaterial,  if  no  damaees  are  jriven  by  the 
judgment.    (Mott  v.  £wmg,  90  Cal.  281.) 

147.  Repeated  trespasses  are  not  of  them- 
selves sumcient  to  justify  the  interference  of 
a  court  of  equity  by  injunction.  (Mechanics' 
Foundry  ▼.  Ryall,  62  Cal.  416,  418.) 

148.  The  complaint  charges  that  the  defend- 
ant "is  a  stockholder  in  said  corporation 
(plaintiff),  and  was,  up  to  July  28,  1879,  an 
employee  engaged  in  working  m  the  foundry 
or  shop  of  the  plaintiff.  That  on  said  date, 
for  go<xl  cause,  aefendant  was  dismissed  from 
plaintiff's  employ;  that  thoujgh  thus  dia- 
charged,  he  has  ever  since  said  date  come 
daily  to  plaintiff's  ^op  or  foundry  and  in- 
sisted upon  occupying  his  place  as  an  em- 
ployee of  said  plaintiff,  and  threatens  to 
continue  daily  so  to  do.  That  there  is  a  cer- 
tain part  of  said  foundry  known  as  a  bench 
and  noor,  whereon  the  said  Ryall  formerly 
worked,  and  upon  which  he  still  daily  in- 
trudes, and  threatens  to  continue  to  occupy 
said  space,  and  to  prevent  any  one  else  from 
working  tnerein.  That  while  the  said  Ryall 
thus  refuses  to  vacate  said  bench  and  floor, 
it  is  impossible  for  said  plaintiff  to  procure 
another  workman  to  occupy  and  work  in  the 
said  department.  That  the  work  of  said  shop 
is  thus  retarded,  and  the  plaintiff  ispreventea 


from  fulfilling  its  contracts,  and  is  obliged  to 
refuse  wcHrk,  and  to  lose  the  profits  thereof, 
and  that  if  such  conduct  is  not  prevented  the 
business  of  the  corporation  will  be  totally 
ruined.  That,  in  addition  to  ^e  certainty  of 
the  said  corporation's  ultimate  ruin  by  the 
continuation  of  said  acts  and  conduct  of  this 
defendant,  it  has  suffered  damage,  and  will 
continue  to  be  damaged,  by  this  defendant's 
acts  and  conduct,  at  the  rate  of  fifty  dollars 

Sir  week  from  the  28d  of  July,  a.  d.  1879." 
eld,  the  complaint  does  not  state  facts  suf- 
ficient to  warrant  the  interposition  of  a  court 
of  equity.  (Mechanics'  Foundry  of  San  Fran- 
cisco V.  Ryall,  620aL  416.) 
Cited  81  ObL  151. 

149.  Cue  who  has  title  to  growing  crop  can 
enjoin  another  who  is  insolvent  from  hiurvest- 
and  removing  it.    (West  v.  Smith,  52  CftL 


.) 


150.  An  action  to  enjoin  the  commission 
of  trespasses  on  land  cannot  be  maintained 
when  the  plaintiff  is  totally  disseised  and  the 
defendant  is  in  the  adverse  possession  of  the 
land.  (Felton  v.  Justice,  51  QeO.  529.) 
Cited  8  Mont.  222,  228. 

151.  The  granting  and  continuing  of  injuno- 
tions  in  cases  of  alleged  trespasses  on  land 
claimed  by  plaintiff,  where  the  injury  is  likely 
to  be  irreparable,  are  to  some  extent  matters 
of  discretion,  and  this  discretion  should  idways 
be  exercised  in  favor  of  the  party  most  liame 
to  be  injured.  (Hicks  v.  Oompton,  18  CaL 
206,  cited  18  Cal.  210,  23  Cal.  85,  52  Cal.  325, 
63  Cal.  237,  9  Mont.  475;  Grinter  v.  Comp- 
ton,  18  Cal.  210.) 

152.  In  this  case  it  was  held  that  the  tem- 
porary injunction  granted  on  filing  the  com- 
plaint should  not  have  been  dissolved  before 
the  hearing;  that,  on  the  facts  stated  in  the 
comnlaint,  an  action  for  damages  would  be 
fruitless;  that  although  the  complaint  does 
not  aver  absolute  insolvency  of  defendants, 
still  enough  is  averred  to  satisfy  the  court 
that  a  judgment  for  damages  would  be  worth- 
less, and  hence  the  iniunction  ought  to  have 
been  continued.  (Hicks  v.  Compton,  18  CaL 
206.) 

Cited  28  Cal.  85;  52  Cal.  325;  89  Cal.  444. 

153.  It  is  no  reason  for  refusing  i>erpetual 
injunction  in  an  action  of  tresjiass  in  which 
the  title  has  been  litigated  that  defendants 
will  thereby  be  precluded  fromassertinfftheir 
title  in  any  other  form  of  action.  When 
there  has  lieen  a  fair  trial  of  an  issue  of  fact, 
courts  give  the  verdict  and  jud^ent  a  con- 
clusive effect,  and  will  not  permit  the  parties 
to  relitigate  the  same  matter  in  another  suit. 
(McLaughlin  v.  Kelly,  22  Cal.  211.) 

154.  An  allep^tion  in  the  complaint  that 
plaintiff  was  m  possession  of  the  land  as 
owner  when  defendant  entered  is  a  sufficient 
statement  of  title  in  suit  for  injunction  to 
restrain  trespass.  (Hicks  v.  Compton,  18 
Cal.  206.) 

155.  An  action  to  restrain  the  continuance 
or  repetition  of  a  trespass  of  a  character 
to  produce  irreparable  injury,  and  for  dam- 
ages already  sunered,  is  an  equitable  action, 
and  the  issues  of  fact  raised  by  the  pleadings 
should  be  tried  by  the  courts  unless  submitted 
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hy  the  oonrt  to  a  jury.    A  Indgment  in  such  a 
ease  based  apon  a  general  verdict  of  a  jury 
eannot  stand.     (M^^anghlin  ▼•  Del  Be,  A 
Oal.  472.) 
Cited  71  OaL  435. 

156.  In  an  action  for  damages  and  to  enjoin 
latnre  trespasses  upon  land  the  coort,  in 
granting  the  injunction,  should  not  extend  it 
to  land  not  owned  by  the  plaintiff,  although 
included  in  the  description  given  in  the  com- 
plaint.   (Moore  ▼.  Massini,  43  Cal.  389.) 

157.  In  an  action  for  an  injunction  to 
restrain  a  threatened  trespass  upon  land,  and 
to  recover  damages  for  past  trespasses,  where 
the  issue  as  to  the  damages  was  tried  as  a 
special  issue  by  a  jury,  and  a  special  verdict 
rendered  thereon,  the  action  of  the  court  in 
disregardine  and  setting  aside  the  verdict  of 
the  jury  and  making  findings  contrary  thereto, 
without  a  motion  for  a  new  trial,  is  erroneous. 
(Hughes  V.  I>anlap,  91  Oal.  386.) 

158.  Injunction  is  the  proper  remedy  to 
stay  a  threatened  injury  to  a  right  of  way. 
(Kittle  V.  Pfeifier,  22  Cal.  484.) 

159.  An  injunction  lies  to  restrain  a  threat- 
ened injury  to  real  property  in  the  nature  of 
a  waste,  even  if  the  plaintiff  is  in  possession 
of  the  land.    (More  v.  Massini,  32  Oal.  590.) 

160.  A  threatened  act  of  a  party  which 
disturbs  the  possession  of  another,  and  which, 
if  permitted  to  continue,  would  ripen  into  an 
easement,  is  sufficient  to  entitle  the  party  dis- 
turbed to  an  injunction.  (Walker  v.  £mer- 
8on,  89  Cal.  456.) 

161.  An  action  will  lie  to  enjoin  a  threat- 
ened trespiiss  on  land  where  the  trespass,  if 
committed,  would  destroy  the  substance  of 
the  land,  which  could  not  be  specifically 
replaced.  (More  v.  Massini,  82  Oal.  590.) 
Cited  64  Cal.  63;  65  Cal.  592. 

162.  Bill  for  an  injunction  to  restrain  de- 
fendants from  taking  possession  of  certain 
real  estate,  a  warehouse  and  wharf.  Com- 
plaint avers  plaintiffo'  title  to  the  property 
and  their  possession ;  that  defendants  nave 
conspired  together,  and  are  threat^ing  to 
take  by  force  the  proi)erty  from  plaintiffs,  and 
are  making  preparations,  and  using  violent 
means  to  drive  ]naintilb  and  their  workmen 
from  the  premises;  that  plaintiffs  are  in 
possession  of  teams,  carriitges,  etc.,  for  trans- 
porting goods  from  said  warehouse  and  wharf 
to  Los  ijif^es,  as  a  business  connected  with 
said  premises,  and  that,  unless  defendants  are 
restrained  frran  executing^  their  threats,  plain- 
tiff will  be  ruined  in  their  business,  and  their 
property  be  destroyed.  Held,  that  these  alle- 
gations  are  insufficient  to  authorise  an  injunc- 
tion, there  being  no  averment  of  insolvency 
of  defendants,  and  the  comi>laint  not  showing 
that  there  is  no  adequate  remedy  at  law. 
(Tomlinson  v.  Rubio,  16  Oal.  202.) 

Cited  25  Cal.  519;  81  CaL  51 ;  disapproved  25 
Cal.  520. 

163.  In  such  case  forcible  entr^r  and  detainer 
would  be  a  speedy  mode  of  regaining  the  pos- 
session, if  taken  bv  defendants,  ana  for  other 
damages  the  usuaf  proceedings  at  law  would 
suffice.  That  the  premises  are  used  in  con- 
nection witih  the  transportation  business, 
which  would  be  interrupted  by  the  threat- 


ened trespass,  is  not  alone  a  ground  for  equi- 
table  intmerence.  (Tomlinson  v.  Rubio,  16 
Cal.  202.) 

Trespass  by  highway  officer.    See  post,  15. 
Threatenea  injury.    See  Nuisances,  57. 

6,  Waste. 

Issuance  pending  litigation  to  preserve  prop- 
erty.   See  post,  nl,  2. 

164.  Remedy  for  waste  is  ordinarily  at  law, 
but  where  relief  is  sought  for  the  purpose  of 
preserving  tlie  security  of  a  mortage  equity 
will  interpose  by  injunction,  both  before  and 
after  a  decree  of  foreclosure,  to  prevent  future 
waste,  and  in  the  same  action  an  accounting 
will  be  decreed,  and  compensation  given  for 
past  waste.  (Mitchell  v.  Amador  Canal  etc. 
Ck).,  76  Cal.  464.) 

165.  If  any  thing  is  about  to  be  abstracted 
from  land  which  cannot  be  restored  in  specie, 
it  is  no  objection  to  the  iniunction  that  the 
party  makmg  it  may  possiblv  recover  what 
others  may  deem  an  equivalent  in  money. 
(Hicks  V.  Michael,  15  CiU.  107.) 

166.  Cutting,  destroying,  and  removing 
^wing  timber  is  sufficient  |^und  for  an  in- 
junction, without  any  alle^tion  of  insolvency. 
(Natoma  etc.  Co.  v.  Clarkin,  14  Cal.  544.) 

167.  Entry  upon  land  and  digging  up  and 
removing  frui^trees  ^wing  upon  it  is  waste, 
and  an  injury  to  the  mheritance,  and  are  acts 
which  a  court  of  equity  may  enjoin,  (bilva  v. 
Gburda,  65  Cal.  591.) 

168.  Injunctions  to  restrain  injuries  in  the 
nature  of  waste  should  not  be  issued  before  the 
hearing  on  the  merits,  except  in  cases  of  ur^ 
gent  necessity,  or  when  the  subject  matter  of 
the  complaint  is  free  from  controversy,  or 
irrej^arable  mischief  will  be  produced  by  its 
continuance.  But  in  all  cases  where  the  right 
is  doubtful  the  court  should  direct  a  trial  at 
law,  and  in  the  mean  time  gxtuit  a  temporary 
injunction  to  restrain  all  injurious  proceedings, 
if  there  be  danger  of  irreparable  mischief. 
(Hicks  V.' Michael,  15  Cal.  107.) 

169.  Where  complaint  and  evidence  show 
that  defendant  is  m  possession  of  a  tract  of 
land,  and  claiming  and  holding  under  an  ad- 
verse titie,  and  the  weight  of  evidence  is  in 
favor  of  his  title,  an  injunction  will  not  be 
granted  on  the  application  of  a  party  claiming 
title  to  the  land  to  prevent  the  defendant 
from  cutting  timber  thereon.  (Smith  v.  Wil- 
son, 10  Oal.  528.) 

170.  An  injunction  will  be  granted  at  the 
suit  of  the  mortga^  of  real  property  to  re- 
strain the  commission  of  waste  upon  the 
mortgaged  premises;  but  before  it  is  granted 
it  must  be  made  to  appear  that  the  commis- 
sion of  the  threatened  waste  will  materially 
impair  the  value  of  the  mortgaged  property 
so  as  to  render  it  inadequate  security  for  the 
mortgaged  debt,  and  that  the  defendants  are 
insolvent  or  unable  to  respond  in  damages  for 
the  threatened  injury.  (Kobinson  v.  Russell, 
24  Cal.  467.) 

Cited  80  Cal.  246;  91  Cal.  881. 

Vendor  cannot  enjoin  waste,  when.  See 
ante,  1S2. 

171.  On  application  for  injunction  to  re- 
strain waste,  or  mischief  analogous  to  waste. 
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plaintiff  may  read  affidavits  contradicting  the 
answer  upon  all  the  matters  in  oontroverBv, 
inclading  questions  of  title,  (Hicks  v.  Mich- 
ael, 15  Cal.  107.) 

Waste  in  removing  baildings.     See  ante, 

Waste,  enjoining  pending  ejectment.  See 
Ejectment,  XII. 

Waste,  mortgagee  may  enjoin.  See  Mort- 
gages, 365,  et  seq. 

Growing  trees,  en joinins  catting  of.  See 
Cotenancy,  II,  9 ;  Growing  Trees,  5. 

172.  To  entitle  a  party  to  an  injunction  in  a 
case  of  nuisance  the  injury  to  m  restrained 
must  be  such  as  cannot  be  adequately  compen- 
sated by  damages,  or  it  must  be  irremediable, 
or  lead  to  irremediable  mischief.  (Middleton 
V.  Franklin,  3  Cal.  238;  Ramsay  v.  Chandler, 
3  Cal.  90,  cited  85  Gal.  618.) 

173.  It  is  not  necessary  to  show  that  injury 
is  inevitable  in  order  to  enable  a  party  to 
maintain  an  action  for  a  mandatory  injunc- 
tion to  abate  a  nuisance,  but  it  is  sufficient, 
as  matter  of  final  relief,  if  facts  are  stated 
showing  that  danger  is  probable  and  immi- 
nent.   (Nicholson  v.  Gretchell,  96  Cal.  394.) 

174.  Fact  that  continuance  of  wrongful  act 
might  ripen  into  a  risht  in  the  nature  of 
an  easement  or  servitude  is  sufficient  to  jus- 
tify an  injunction,  irrespective  of  damages. 
(Learned  v.  Castle,  78  Cal.  454.) 

Cited  89  Cal.  458. 

175.  Extent  of  damage  does  not  affect  right. 
The  right  to  an  injunction  to  prevent  the 
nuisance  does  not  depend  upon  the  extent  of 
the  damage  measured  by  a  money  standard ; 
nor  does  the  maxim,  De  minimis,  etc.,  apply, 
even  though  the  damitte  should  be  merely 
nominal.  (Learned  v.  <7astle,  78  Cal.  454.) 
Cited  89  Cal.  458. 

176.  Obstruction  to  free  use  of  property,  so 
as  to  interfere  with  its  comfortable  enjoyment, 
is  a  nuisance,  and,  notwithstanding  it  existed 
before  the  commencement  of  the  action,  it 
may  be  abated  by  a  mandatory  injunction,  or 
by  a  judgment  that  the  obstruction  be  re- 
moved and  the  nuisance  abated,  ((^urdner  v. 
Stroever,  89  Cal.  26.) 

177.  To  entitle  a  party  to  maintain  an  ac- 
tion to  enjoin  the  construction  of  a  public 
nuisance  tne  oom{>laint  must  show  si)ecial 
damase  to  the  plaintiff;  and  facts  must  be 
stated  to  show  that  the  apprehension  of  injury 
is  well  founded.  (Payne  v.  McKinley,  54  Oaf. 
532.) 

Cited  63  Cal.  462:  07  CaL  183;  71  Cal.  87. 

178.  Erection  of  steam-engine  and  machin- 
ery, and  a  gristmill,  in  the  cellar  under  an 
auction-store,  held  not  to  be  such  an  injury 
4»  to  require  the  restraining  power  of  the 
court ;  at  least,  not  until  the  question  of  nui- 
sance or  not  should  be  determmed  by  a  jury. 
(Middleton  v.  Franklin,  3  Cal.  238.) 

179.  Even  then  the  remedy  at  common  law 
is  ample.  (Middleton  v.  Franklin,  3  Cal.  238.) 
Cited  30  Cal.  384. 

180.  Where  the  injurious  effects  complained 
of  as  resulting  from  the  runnine  of  a  foundry 
and  machinery  may  be  prevented  without  en- 


tirely abating  <nr  enjoining  the  works  or  the 
operations  thereof,  only  the  causes  of  the  spe- 
cific injurious  effects  proved  should  be  en- 
joined, leaving  the  defendant  at  liberty  to 
operate  his  works,  if  he  can,  and  elects  to  do 
so,  in  such  a  manner  as  to  remove  the  cause 
and  prevent  the  injury.  (McMenomy  v.  Band, 
87  Cal.  134.) 
Cited  96  Cal.  249,  250. 

181.  An  action  for  the  abatement  of  a  nui- 
sance is  a  suit  in  equity,  and  an  injunction 
aeainst  its  continuance  may  be  issued  therein, 
although  it  is  not  specifically  prayed  for  in 
the  complaint.  (Sullivan  v.  Royer,  72  Cal.  248.) 
Cited  87  Cal.  139. 

Mandatory  injunction  against  nuisance.  See 
post,  330. 

Enjoining  nuisance  from  soot.  See  Nui- 
sances, U,  1. 

8.  Ereethn  or  Obstructhn  of  Wharwoa. 

182.  When  the  court  is  satisfied  that  a 
wharf  erected  in  tide-waters  and  upon  the  soil 
thereunder  belonging  to  the  state  is  not  a 
public  nuisance,  an  mjunction  should  be  re- 
fused, or  dissolved  if  one  has  been  temporarily 
granted.  (People  ex  reL  Teschemacher  v. 
Davidson,  30  Cal.  379.) 

183.  A  person  who  is  the  owner  of,  and  in 
possession  of,  a  private  wharf  is  entitled  to 
a  perpetual  injunction,  restraining  the  con- 
struction of  another  wharf  in  front  of  his, 
which  will  cut  his  wharf  off  from  the  navi- 
gable waters  of  the  bay,  tmless  the  persons 
constructing  the  same  show  a  lawful  right, 
proceeding  from  competent  authority,  to  erect 
the  prop<Med  wharf.  (Ck>weli  v.  lAartin,  43 
Cal.  605.) 

184.  A  party  attempting  to  erect  a  wharf  in 
the  navigable  waters  of  the  bay  of  San  Fran- 
cisco, within  or  beyond  the  red  line  of  1851, 
under  a  contract  with  the  board  of  harbor 
commissioners,  and  in  front  of  a  private 
wharf,  should  be  enjoined,  at  the  suit  of  the 
owner  of  the  private  whaii,  if  the  commis- 
sioners in  letting  the  contract  have  not  fol- 
lowed substantially  the  provisions  of  the 
statute.    (Cowell  v.  Martin,  43  Cal.  605.) 

185.  The  district  courts,  as  courts  of  equity, 
have  no  power  to  decree  the  destruction  or  to 
enjoin  a  purpresture  caused  by  the  erection 
of  a  wnarf  in  tide-waters  and  upon  the  soil 
thereunder  belonging  to  the  state,  without  a 
license  from  the  state,  unless  it  is  or  will  be  a 
public  nuisance,  or  is  or  will  be  followed  by 
some  form  of  irreparable  damage,  or  unless  it 
is  or  will  be  a  hindrance  to  the  execution  of 
some  legislative  act  relating  to  fishery,  or  to 
commerce  or  navigation.  (People  ex  reL 
Teschemacher  v.  Davidson,  30  CaL  379.) 
Cited  30  Cal.  585. 

186.  A  complaint  averring  in  substance  that 
certain  moorings,  anchors,  and  buoys  were  in 
the  possession  and  under  the  control  of  the 
plaintiff,  and  were  necessary  and  appurtenant 
to  a  wharf  leased  by  the  plaintin  from  the 
proper  authorities  of  a  city ;  that  one  of  them 
nad  been  removed  by  the  defendants,  to  the 
damage  of  plaintiff  in  the  sum  of  fifteen  thou- 
sand dollars,  and  that  defendants  threaten  to 
remove  the  rest  of  them,  and  that  the  injury 
threatened  could  not  be  estimated,  and  was 
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ineparable,  is  not  demturable  for  ambigaity 
and  nnoertainty  aa  to  the  title  to  the  moor- 
ings, nor  as  to  the  estimate  of  damages  and 
irreparable  injury.  (Orescent  etc.  Oo.  v.  Simp- 
Bon»  77  Oal.  286.) 

Erection  of  whanres,  enjoining.  See 
Wharves,  L 

Erection  of  encroaching  bridge,  enjoining. 
See  Bridges,  15. 

9,  Miaiog  RighH;  Injuries  to,  and  injuries  by 

Owners  of. 

187.  A  plaintiff  claiming  to  be  the  owner  of 
a  mining  location  is  not  entitled  to  an  injunc- 
tion to  restrain  the  defendant  from  mining 
upon  such  location  if  the  defendant  never 
has  mined  thereon,  and  never  has  threatened 
to  do  so.  (Champion  Min.  Co.  v.  Consoli- 
dated Wyoming  Gold  Min.  Co.,  75  Cal.  78.) 

188.  Plaintiff  takes  up  two  hundred  and 
twelve  acres  of  land  under  the  Possessorv  Act 
of  this  state,  incloses  it,  and  plants  it  with 
fruit  and  ornamental  trees  and  shrubbery. 
Defendants  enter  upon  a  portion  of  the  tract 
for  mining  purposes,  d^  up  and  destroy  the 
trees  and  shrubbery,  ana  threaten  to  continue 
such  trespasses,  claiming  the  right  so  to  do 
by  paying  the  f>lainti£f  the  money  value  of  the 
trees,  etc  Plaintiff  sues  for  damages  for  the 
trespasses  committed  and  asks  a  perpetual  in- 
iunction  against  future  trespasses.  Verdict: 
''We  the  jury  award  the  plaintiff  forty-two 
dollars  damages."  Judgment  aocordmgly, 
the  court  refusing  to  i>erpetuate  the  injunc- 
tion. Plaintiff  had  recovered  a  similar  ver- 
dict in  a  previous  suit.  Held,  that  the  verdict 
VB  conclusive  of  the  rights  of  the  parties,  and 
that  perpetual  injunction  against  the  tres- 
passes should  issue;  that  the  nature  of  the 
propertjr  destroyed  and  threatened  to  be  de- 
stroyed is  such  that  the  injury  is  irreparable ; 
that  plaintiff  is  not  bound  to  take  tne  mere 
money  value  of  the  trees,  as  they  may  possess 
a  peculiar  value  to  him.  (Daubenspeck  v. 
Gxear,  18  Oal.  443.) 

Cited  25  Oal.  519;  12  Nev.  257. 

189.  A  writ  of  injunction  will  lie,  to  restrain 
trespaJM,  in  entering  upon  a  mining  claim  and 
removing  auriferous  quartz  from  it,  where  the 
injury  threatens  to  be  continuous  and  irrep- 
arable. It  oomj^rts  more  with  justice  to  both 
parties  to  restrain  the  trespass  than  to  leave 
Uie  plaintiff  to  his  remedy  at  law.  (Merced 
Min.  Co.  T.  Fremont,  7  Cal.  317.) 

Cited  82  Oal.  594;  64  Oal.  64;  65  Oal.  592;  5 
Utah,  42. 

190.  Moreover,  it  would  be  impossible  to 
estimate,  with  any  approach  to  accuracy,  the 
dama^  done ;  and  hence,  the  greater  neces- 
sity of  preventing  what  cannot  be  adequately 
compensated*  (Merced  Min.  Co.  v.  Fremont, 
7  Cal.  817.) 

191.  The  removal  of  gold  from  a  mine  is 
emphatically  taking  away  the  entire  substance 
of  the  estate,  and  comes  within  that  class  of 
trespass  in  which  injunctions  are  now  uni- 
Yersally  granted.  (Merced  Min.  Co.  v.  Fre- 
mont, 7  Oal.  817.) 

192.  The  mere  depriving  the  plaintiff  of  a 
quantity  of  sold-b^rinff  quarts  is  not  an 
memeaiable  mjuiy  in  uie  sense  which  will 


entitle  him  to  an  injunction.    (Merced  Min. 
Co.  V.  Fremont,  7  Cal.  817.) 

198.  The  plaintiff's  bill  alleging  that  the 
plaintiffs  own  the  soil,  and  that  the  mine  be- 
longs to  the  state^  by  whose  license  the  plain- 
tiffs are  working  it,  a  trespass  upon  the  mine 
and  the  removal  of  auriferous  quartz  there* 
from  is  not  an  injury  to  the  inheritance,  and, 
in  order  to  obtain  an  injunction,  it  must  be 
shown  that  the  injury  is  irreparable.  Per 
Murray,  C.  J.,  dissenting.  (Merced  Min.  Co. 
V.  Fremont,  7  Cal.  317.) 

194.  The  business  of  hydraulic  mininf^  is 
not  per  se  unlawful  or  necessarily  injurious 
to  others,  and  the  sale  of  water  to  oe  used  in 
such  business  is  lawful,  and  cannot  be  en- 
joined on  the  ground  that  such  business  will 
be  in  fact  so  conducted  as  to  work  injury  to 
others,  if  it  is  not  distinctly  averred  that  the 
water  was  sold  with  a  knowledge  that  it  was 
to  be  used  in  such  manner  as  to  work  injury 
to  the  property  of  the  plaintiff.  Beatty.  (J.  J., 
dissenting.  (Ck>unty  of  Yuba  v.  Cioke,  79 
Cal.  239.) 

195.  Where  premises  containing  deposits  of 
ffold  are  held  under  a  patent  from  tiie  United 
states,  an  injunction  lies  to  prevent  miners 
from  excavatmg  ditches,  digging  up  the  soil, 
and  flooding  a  portion  of  the  premises  for  the 

Surpose  of  extracting  the  gold.    (Henshaw  v. 
Hark,  14  Cal.  460.) 
Cited  75  Cal.  624. 

196.  Such  injuries  are  calculated  to  destroy 
the  entire  value  of  the  land  for  all  useful  pur- 
poses. They  are  irreparable.  (Henshaw  v. 
Clark,  14  Cal.  460.) 

197.  It  is  an  unlawful  act  for  the  owner  of 
a  mining  claim  to  work  and  use  it  so  as. 
either  directly  or  indirectly,  to  cover  the  land 
of  his  neighbor  with  mining  debris,  sand,  and 
jn*svel,  and  such  acts  will  be  restrained  by 
injunction.  (Hobbs  v.  Amador  etc.  Canal 
Co.,  66  Cal.  161.) 

198.  The  action  was  brought  by  the  owner 
of  a  placer  mining  claim,  who  had  appropri- 
ated the  waters  of  a  certain  gulch  by  means 
of  a  ditch  and  flumes,  for  the  purpose  of  work- 
ing his  claim,  to  restrain  the  defendants  from 
mining  by  the  hydraulic  process  on  the  hill- 
side sloping  into  the  gulch,  in  such  a  manner 
as  to  cause  the  tailings  from  their  mine  to  run 
into  and  obstruct  his  ditch.  Tlie  defendants, 
by  their  answer,  averred  that  for  more  than 
twenty  years  they  had  possessed  and  worked 
their  mme.  and  had  used  the  ^ulch  as  a  place 
of  deposit  for  their  mining  tailinss,  and  that 
the  plaintiff  had,  at  his  own  risk  and  peril, 
entered  upon  their  claim  while  they  were 
working  it,  and  constructed  his  ditch  and 
flumes.  The  court  found  in  favor  of  the  plain- 
tiff, and  rendered  judgment  as  prayed  for. 
Held,  that  the  findings  were  warranted  by 
the  evidence,  and  supported  the  iudgment, 
and  were  sufficiently  intelligible.  (McLaugh- 
lin V.  Del  Re,  71  Oal.  230.) 

Depositing  of  debris,  enjoining.  See  Mines 
and  Mining,  885,  et  seq. 

Venue  ofaction  to  restrain  dumping  debris. 
See  Venue,  1,  3,  f. 

199.  The  rights  of  the  parties  in  an  action 
to  enjoin  defendants  further  mining  and  tun- 
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neling  under  plaintiffs  ditch  are  jpecaliar. 
While  the  plamtiCh  have  a  right  of  way  for 
their  ditch  upon  the  surface  the  defenoiants 
have  also  a  right  to  mine  in  the  howels  of  the 
earth  beneath,  which  rights  are  not  neoes- 
sarily  incompatible.  In  such  case  the  maxim. 
Qui  prior  est  tempera  potior  est  jure,  is  not  of 
controlling  weight,  bet  it  falls  under  the 
maxim,  8ic  utere  tuo  ut  alienum  non  liedas* 
(Clark  ▼.  Willett,  85  CaL  534.) 
Cited  96  Cal.  249. 

Tunneling,  suit  to  enjoin.  See  Mines  and 
Mining,  XI,  7. 

Right  to  tunnel  enjoining  interference  with. 
See  Mines  and  Mining,  S35. 

Injunction  against  mining.  See  Appeals, 
2186;  Mines  and  Mining,  52. 

Action  concerning  mining  claim,  injunction 
in.    See  Mines  andMinin^,  X,  8. 

Cotenant  enjoining  working  mine.  See  Co- 
tenancy, n,  9. 

200.  li  a  party  who  is  engaged  in  mining 
for  coal  causes  water,  sand,  and  clay,  in  a  flow- 
ing mass,  to  descend  upon  the  land  of  another 
so  as  to  destroy  its  value  for  cultivation,  and 
such  descent  is  the  direct  result  of  the  act  of 
such  party,  and  not  the  mere  result  of  the  law 
of  gravitation,  the  person  whose  land  is  thus 
injured  may  recover  damages  and  enjoin  the 
future  commission  of  said  acts.  (Robinson  v. 
Black  Diamond  0>al  Co.,  50  Cal.  460.) 

Evidence  in  suit  by  judgment  creditors. 
See  ante,  114. 

Evidence  in  action  to  enjoin  interference 
with  ditch.    See  ante,  119. 

Issues  of  fact,  how  tried  in.    See  ante,  155. 

201.  The  action  was  brought  to  enjoin  the 
defendants  from  extracting  and  removing  ore 
from  a  certain  mining  claim  owned  by  the 
plaintiffs.  The  answer  averred  in  effect  that 
the  defendants  were  lawfully  in  possession  of, 
and  were  engaged  in  working  and  mining  the 
claim,  under  a  contract  between  the  plaintifb 
and  themselves,  which  entitled  them  to  con- 
tinue the  working,  but  did  not  set  forth  the 
contract  either  in  usee  verba  or  according  to 
its  legal  intendment.  Held,  that  the  allega- 
tions of  the  answer  were  merely  conclusions  of 
law,  and  that  evidence  of  the  contract  was  in- 
admissible.   (Wheeler  v.  West,  71  Cal.  126.) 

Laches,  effect  of.    See  ante,  I,  8. 
Joint  judgment  for  depositing  debris.     See 
post,  835. 

10,  Circulation  of  Bonda, 

202.  Bonds  of  municipal  corporations  that 
are  void  in  the  hands  of  an  innocent  holder 
are  not  a  charge  against  the  public,  and  their 
circulation  cannot  be  enjoined  at  the  suit  of  a 
taxpayer.  (Mc<^y  v.  Briant,  53  Cal.  247.) 
Cited  53  Cal.  392 ;  87  Cal.  636. 

Bonds,  taxpayer  may  enjoin  issuance.  See 
Bonds,  II,  2. 

Against  issuing  bonds,  judgment  when  a 
bar.    See  Irrigation  Districts,  54. 

//.  Actn  of  Banir  CommisBionere,  Suporintondent 
of  Sc/iooio,  Treaouren,  Superfiaon,  or 
Funded  Debt  Commiaaionere, 

203.  Where  the  complaint  in  an  action  by  a 
banking  corporation  to  restrain  the  bank 
commissioners  from  taking  any  proceedings 


against  the  bank  on  acoonnt  of  its  refusal  to 
permit  the  commissioners  to  examine  the 
affairs  of  the  bank,  alleged  that  the  com- 
missioners "threaten  to  commence  divers 
actions  and  proceedings  in  the  courts  and 
elsewhere  against  the  plaintiff  on  account 
of  said  refusal,*'  held,  that  the  allegations 
would  not  support  an  injunction.  (Wells, 
Fargo  <fc  Co.  t.  (joleman,  53  CaL  416.) 

204.  A  court  of  ec^uity  on  the  complaint  of 
a  taxpayer  will  enjoin  the  payment  of  and 
cancel  county  warrants  illegally  drawn  on  the 
treasurer  by  order  of  t^e  board  of  supervisors. 
(Andrews  v.  Pratt,  44  Cal.  309.) 

205.  In  an  action  by  a  taxpayer  to  compel 
the  cancellation  of  an  order  for  a  requisition 
on  the  county  superintendent  and  to  restrain 
the  superintendent  of  schools  from  drawing  a 
requisition  on  the  county  auditor,  the  parties 
interested  in  the  order  and  the  superintend- 
ent of  schools  may  be  properly  joined  as  par- 
ties defendant.  (Shaikeepear  y.  Smith,  77 
Cal.  638.) 

Cited  87  Cal.  687. 

206.  An  injunction  will  not  be  granted  to 
restrain  a  board  of  supervisors  from  incurring 
liabilities  which  are  not  a  legal  charge  against 
the  county.    (Linden  v.  Case,  46  Cal.  171.) 
Cited  70  (&1. 86;  72  Cal.  51&-20;  87  Cal.  636. 

207.  An  injunction  will  not  lie  to  restrain 
the  board  of  supervisors  of  a  county  from  giv- 
ing notice,  as  required  by  section  3981  of  the 
Political  Code,  ox  the  result  of  an  election 
held  by  their  order  upon  the  question  of  the 
removal  of  the  county  seat,  on  tne  ground  that 
the  election  was  illegally  ordered  hj  the  board 
bv  reason  of  their  want  of  jurisdiction.    (Peo- 

gle  ex  rel.  Attorney  Greneral  v.  Boaid  of 
upervisors  of  Shasta  0>unty,  75  Cal.  179.) 

208.  It  cannot  be  inquired  whether  county 
will  gain  or  lose  by  illegal  purchase  of  land, 
in  an  action  to  restrain  the  drawing  of  a  war- 
rant in  payment  therefor,  it  being  sufficient 
to  support  the  action  that  the  purchase  was 
made  without  authority  of  law.  (Winn  v. 
Shaw,  87  Cal.  631.) 

Enjoining  supervisors  from  laying  out 
street  or  highway.    See  post,  II,  15. 

Illegal  acts  of  public  officers,  taxpayer  may 
enjoin.    See  post.  III,  3. 

209.  A  bill  to  enjoin  a  sale  of  real  estate  by 
funded  debt  commissioners  was  held  not  to  be 
a  bill  to  quiet  title  under  the  two  hundred 
and  forty-eighth  section  of  the  Practice  Act, 
because  plaintiff  is  not  in  possession;  nor  a 
bill  to  remove  or  prevent  cloud  of  title,  be- 
cause, under  the  averments,  no  doud  can  be 
created.  (San  Francisco  v.  Beideman,  17  CaL 
443.) 

Cited  33  Cal.  393;  69  Cal.  591. 

210.  The  bill  cannot  be  maintained  upon 
the  ground  of  preventing  a  multiplicitv  of 
suits.  A  single  action  of  ejectment,  in  which 
all  the  tenants  of  defendant  could  be  made 
parties,  would  determine  the  title ;  and  a  no- 
tice of  lis  pendens  filed  would  bind  purchasers 
from  the  defendant.  ( San  Francisco  v.  Beide- 
man, 17  Cal.  443.) 

Cited  34  Cal.  559;  80  Cal.  465. 

211.  The  bill  cannot  be  maintained  on  the 
ground  of  a  trust;  for,  assuming  that  the 
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mmiicipal  lands  within  the  iAtj  of  Ban  Fran- 
ciaoo  were  conveyed  by  the  city  to  the  fund 
oommiasioners,  in  trust  for  her  creditors,  and 
that  this  trust  was  a  portion  of  a  contract,  or 
so  connected  with  the  obligation  of  a  contract 
as  that  the  property  was  unalterably  fixed  by 
that  disposition  oi  it,  the  city  would  still 
haye  the  equity  of  redemption  at  least,  and 
could  dispose  of  the  subject  of  the  trust,  with 
the  assent  of  the  legislature,  sublet  only  to 
the  rights  of  the  creditors  or  their  trustees: 
or  the  legislature,  as  the  paramount  political 
authority,  could  authorize  or  make  such  dis- 
position. But  the  title  thus  disposed  of  would 
go  to  the  grantee,  who  would  nold  the  land, 
anbject  only  to  the  trust.  The  city  could  not 
enjoin  a  sale  of  the  property  by  the  grantee, 
or  interfere  with  his  use  or  possession  of  it, 
ontil  it  became  necessary  to  enforce  the  trust. 
(San  Francisco  y.  Beideman,  17  Cal.  443.) 
Cited  42  Cal.  656. 

Bestraining  acts  of  funding  debt  oomxhis* 
Bioneri.    See  San  Francisco,  94. 

12.  Tax  Sale  pr  Tax  D—d. 

212.  In  all  cases  inyolyin^  simply  question 
ol  taxation  the  issue  is  strictly  one  at  com- 
mon law,  and  courts  of  equity  can  take  no 
cognizance  thereof;  and  in  such  case  to  grant 
an  injunction  is  error.  (Mintum  y.  Hays,  2 
Gal.  590.) 

213.  Iniunction  will  not  be  granted  to  re- 
strain collection  of  tax  by  a  sale  of  the  real 
estate  of  the  taxpayer.  (Central  Pacific  B.  B. 
Co.  y.  Corcoran,  48  Cal.  65.) 

Cited  72  CaU  435. 

214.  An  injunction  will  not  be  granted  to 
restrain  the  collection  of  a  tax  by  a  sale  of  the 
property  of  the  taxpayer.  Before  a  court  of 
equity  will  lend  its  aid  in  such  case  it  must  be 
made  to  appear  that,  after  a  sale,  a  deed  is 
about  to  be  executed  which  will  cast  a  cloud 
on  the  title.  (Houghton  y.  Austin,  47  Oal. 
646.) 

Cited  48  CaL  70;  51  Oal.  412;  70  Cal.  86;  72 
Cal.  435. 

215.  Ck>urts  of  equity  will  not  interfere  by 
iniunction  to  restrain  the  sale  of  property  for 
delinquent  taxes,  unless  it  appears  that  the 
enforcement  of  the  tax  would  lead  to  a  mul- 
tiplicity of  suits,  or  produce  irreparable  in- 
jiny,  or  where  the  property  is  real  estate,  and 
the  sale  casts  a  cloud  upon  the  title  of  the 
complainant.  (Sayings  and  Loan  Society  y. 
Austin,  46  Cal.  415.) 

Cited  46Cal.  522;  47  Cal. 651, 666;  48  Cal.  70; 
51  Cal.  412;  72  Cal.  435;  1  N.  Dak.  118. 

216.  An  injunction  will  not  be  granted  to 
restrain  the  collection  of  a  tax  when  it  does 
not  appear  that  the  complainant  would  sus- 
tidn  irreparable  injury,  or  the  sale  would  cast 
a  doad  on  the  title.  (Bean  y.  Dayis,  51  Cal. 
407.) 

217.  An  injunction  will  not  lie  to  restrain 
the  collection  of  taxes  due  on  property,  unless 
it  be  shown  that  the  injury  resulting  from  the 
collection  to  the  owner  would  be  irreparable. 
An  ayerment  of  this  character  must  appear 
in  the  bill,  and,  if  denied,  it  must  be  sustained 
at  the  hearing.  (Bitter  y.  Patch,  12  Cal. 
298;  Bern  y.  Patch,  12  Cal.  299,  cited  12  Oal. 
300, 11  Ney.  169, 1  Dak.  138.) 


218.  Assuming  that  the  Beyenne  Act  of  May 
15, 1854,  was  repealed  by  the  Beyenue  Act  A 
April  29, 1857,  then  injunction  does  not  lie  to 
restrain  a  sale  in  1860  for  taxes  assessed  under 
the  act  of  1854,  for  the  year  1857,  because  the 
title  of  the  property  to  be  sold  would  not  be 
clouded  by  proceedings  under  a  repealed  law 
of  which  every  citizen  is  presumed  to  haye 
knowledge.  (Burr  y.  Hunt,  18  Cal.  303.) 
Cited  36  Cal.  71. 

219.  The  tax  collector's  deed,  under  the  act 
of  1854,  would  show  the  fact  that  taxes  were 
assessed,  and  the  time  and  amount  of  the 
assessment.  And  if  it  appeared  that  property 
was  sold  in  1860,  for  taxes  assessed  under  the 
act  of  1854,  and  due  in  1857,  the  nullity  of  the 
sale  would  be  shown  on  the  face  of  the  deed. 
(Burr  y.  Hunt,  18  Cal.  303.) 

220.  Party  who  is  about  to  be  injured  by 
sale  of  his  property  has  a  rij^ht  to  an  injunc- 
tion aukinst  the  person  offering  to  sell,  to  pre- 
yent  the  sale.  (Fremont  y.  Boling,  11  Cal. 
380.) 

221.  A  court  will  not  restrain  a  sale  for 
taxes  when  it  is  apjMrent  upon  the  face  of  the 
proceedings  upon  which  the  purchaser  must 
rely  to  make  out  a  prima  tiune  case  to  enable 
him  to  recoyer  under  the  sale,  that  the  sale 
would  be  yoid.  (Bucknally.Story,36Cal.67.) 
Cited  70  Cal.  86. 

222.  Where  assessment  and  sale  would  be 
yoid,  and  matters  making  them  yoid  do  not 
appear  on  the  face  of  the  tax  collector's  deed, 
but  must  be  shovm  by  extrinsic  proof,  and  the 
deed  upon  its  face  would  be  prima  facie  yalid, 
injunction  lies  to  restrain  the  sale.  (Burr  y. 
Hunt,  18  Cal.  303.) 

223.  If  a  tax  is  illegally  imposed  the  parties 
taxed  haye  a  perfect  remedy  at  law,  and  a 
court  of  equity  has  no  power  to  interpose. 
(Bobinson  y.  (jraar,  6  Cal.  278.) 

ated  8  Cal.  388;  10  Cal.  403;  25  Cal.  120;  36 
Cal.  71. 

224.  The  fact  that  the  assessment  for  state 
and  county  taxes  for  1855-56,  in  San  fYan- 
cisco  county,  was  not  based  on  the  yaliiation 
of  the  city  assessor,  as  required  by  the  act 
creating  the  board  of  sui>eryisors,  passed  1851, 
is  not  a  sufficient  ground  for  an  injunction 
upon  the  collection  of  the  taxes,  as  the  party 
could  haye  appealed  to  the  board  of  equaliza- 
tion, if  aggrieved.  (Merrill  y.  Gk>rham,  6 
Cal.  41.) 

Cited  16  Or.  117. 

225.  A  party  seeking  to  enjoin  the  collec- 
tion of  tax  assessed  upon  his  property,  upon 
the  ^ound  that  the  law  proyiaes  for  the 
meeting  of  the  board  of  equalization  for  the 
correction  of  the  tax  list,  and  that  the  board 
did  not  meet  as  required,  must  show  in  his 
bill  that  there  was  error  to  be  corrected  in 
his  list.  (Cowell  y.  Doub,  12  Cal.  273.) 
Cited  16  Cal.  344;  18  Cal.  632;  23  Cal.  115, 

117. 

226.  Nor  can  such  party  enjoin  the  collec- 
tion of  the  tax,  upon  the  ground  that  notice 
was  not  given  of  the  meeting  of  the  board,  as 
required  by  law,  unless  he  shows  that  there 
was  error  in  the  assessed  value  of  his  prop- 
erty to  his  prejudice.  (Cowell  v.  Doub,  12  Cal. 
273.) 
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227.  A  taxpayer  cannot  enjoin  the  oolleo 
tion  of  the  tax  aue  the  county,  on  the  ground 
that  he  has,  in  former  years,  paid  into  the 
county  treasury  taxes  assessed  on  his  prop- 
erty, which  were  illegally  assessed  and  col- 
lected. (Fremont  v.  County  of  Mariposa,  11 
Gal.  361.) 

228.  If  a  tax  npon  a  franchise  to  erect  a 
w^harf  has  been  illegally  imposed,  or  a  valid 
legal  objection  appears  upon  the  face  of  the 
proceedings,  the  plaintiff  has  a  perfect  remedy 
at  law,  and  a  court  of  equity  has  no  power  to 
interpose.  (Be  Witt  v.  tiayes,  2  Gal.  463.) 
GitedS  Gal.  388;  36  Gal.  71. 

229.  The  purchaser  of  property  in  San 
Francisco  at  a  sale  for  the  taxes  of  1858  is  not 
entitled  to  an  injunction  restrainine  a  sale  of 
the  same  property  for  the  unpaia  taxes  of 
1857.    (Gowell  v.  Washburn,  22  Gal.  519.) 

230.  A  tax  levied  and  imposed  upon  an 
assessment  against  a  warehouseman  of  goods 
in  the  warehouse  is  not  a  lien  upon  any 
property  of  the  owners  of  the  warehouse, 
nor  are  they  liable  therefor;  and  injunction 
will  be  issued  to  restrain  the  tax  collector 
from  selling  the  warehouse  for  a  delinquent 
tax  upon  the  goods  stored  therein.  (Weyse 
y.  Grawford,  85  Gal.  196.) 

231.  The  claimants  are  either  the  owners  or 
they  are  not ;  if  they  are,  they  must  pay  the 
taxes  on  the  land ;  if  they  are  not,  they  have 
nothing  to  do  with  the  matter,  and  cannot 
enjoin  the  collection  of  taxes,  hAving  no  au- 
thority to  sue  or  defend  for  the  Unit^  States. 
(Robinson  y.  Gaar,  6  Gal.  273.) 

282.  Where  tax  sale  is  illegal,  because  of 
excessive  charges,  the  execution  of  a  deed  to 
the  purchaser  will  be  restrained  by  injunc- 
tion, for  the  reason  that  the  items  included  in 
the  amount  for  which  the  sale  was  made  are 
not  required  to  be  specified  therein.  (Axtell 
v.  Gerfach,  67  Gal.  483.) 
Gited  86  Gal.  565. 

233.  All  property  administered  by  the  re- 
gents of  the  state  university  is  exempt  from 
taxes,  and  a  deed  of  the  tax  collector  on  a 
sale  of  property  so  administered  under  an  as- 
sessment against  the  regents  would  be  void  on 
its  face.  No  cloud  upon  the  title  would  be  cre- 
ated by  the  deed,  and  an  injunction  will  not 
be  granted  to  prevent  the  sale.  (Hollister  v. 
Sherman,  63  Gal.  38.) 

Gited  69  Gal.  591 ;  77  Gal.  137. 

Ofier  to  pay  tax.    See  ante,  8. 

Suit  to  enjoin  unconstitutional  tax,  presump- 
tion of  knowledge  of  law.    See  Presumption,  4. 

Gollection  of  tax  for  excessive  valuation. 
See  Taxation,  847. 

13,  Executor's  Sa/e. 

234.  Sale  by  administrator  of  land  once 
property  of  intestate,  but  which  he  is  alleged 
to  have  sold  during  his  lifetime,  will  cast  such 
a  doud  on  the  title  of  the  intestate's  prior 
grantee  as  will  enable  him  to  maintain  an 
action  to  restrain  the  sale.  (Thompson  v. 
Lynch,  29  Gal.  189.) 

Gited  55  Gal.  176. 

Sale  of  decedent's  realty.  See  Estates  of 
Deceased  Persons,  Vll,  4,  o. 
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235.  Right  of  party  to  have  his  title  to  land 
protected  from  a  sale  which  may  create  a 
cloud  upon  it,  upheld.  (Guy  v.  Uermanoe, 
5  Gal.  73.) 

Gited  25  Gal.  357;  09  Gal.  591. 

236.  An  injunction  should  not  be  j^nted 
to  restrain  the  mortgagor  from  selling  the 
mortgaged  property  pending  proceedings  to 
foreclose  a  mortgage.  (Breon  v.  Strelits,  48 
Gal.  645.) 

237.  Owner  of  land  not  in  possession  may 
maintain  action  to  restrain  a  sale  of  the  same 
by  his  own  grantor,  which  would  cast  a  cloud 
upon  his  title.  (Thompson  v.  Lynch,  29  Gal. 
189.) 

238.  Where  one  has  outstanding  title  which 
improperly  clouds  the  title  of  the  true  owner 
chancery  will  interfere  and  prevent  a  sale, 
and  the  consequent  execution  of  an  improper 
deed.  (Shattuck  v.  Garson,  2  Gal.  588.) 
CHted  69  Gal.  591. 

16.  OMrucHon  or  Oponing  of  Streeta  or  High- 
waft;  Raising  Lave/  of  Stroet 

Sale  under  street  assessment.  See  post, 
II,  16. 

239.  In  action  to  enjoin  obstruction  by  de- 
fendants of  idleged  puolic  highway  over  their 
land,  and  to  recover  damages  for  past  obstruc- 
tions, the  issue  raised  as  to  the  damages  is 
immaterial,  and  no  finding  thereon  is  neces- 
sary if  the  court  finds  that  the  locus  in  quo 
belongs  to  the  defendants,  and  never  was  a 
public  highway.  (Quinn  v.  Anderson,  70  CaL 
454.) 

240.  When  trespasses  already  committed  by 
road  overseer  in  removing  obstructions  from 
an  alleged  highway  which  has  no  legal  exist* 
ence  would  probably  be  indefinitely  repeated 
an  injunction  may  be  granted  to  avoid  a  mul- 
tiplicity of  actions.  (Smithers  y.  Fitch,  82 
Gal.  153.) 

Obstruction  of.    See  ante,  II,  1. 

241.  An  injunction  to  restrain  the  board  of 
trustees  of  the  town  of  Alameda  from  proceed- 
ing with  the  opening  of  a  public  street  under 
the  act  of  March  23,  1876,  granted  after  the 
repeal  of  the  act  is  unnecessary,  irregular,  and 
erroneous.    (Gohen  v.  Gray,  70  Gal.  85.) 

242.  Where  the  statute  under  which  pro- 
ceedings for  the  condemnation  of  land  for 
road  purpoees  is  taken  is  unconstitutional,  or 
its  provisions  are  not  strictly  pursued,  or  no- 
tice is  not  given  to  the  owner  of  the  land,  or 
the  compensation  is  not  tendered  to  him,  a 
perpetual  injunction  against  opening  the  road 
will  be  granted.  (Gurran  v.  Shattuck,  24 
Gal.  427.) 

243.  A  perpetual  injunction  against  opening 
a  road  under  proceedings  which  have  been 
taken  does  not  prevent  laying  out  a  road  at 
any  future  time  over  the  same  land  whenever 
the  proi>er  steps  are  taken  to  acquire  the 
right  of  way,  and  the  right  has  been  secured. 
(Gurran  v.  Shattuck,  24  Gal.  427.) 

244.  Where  all  the  proceedings  required  by 
law  have  been  taken  to  condemn  land  for  a 

I  public   highway,  and  the  damages   to  the 
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owner  hK7%  heai  Bammed  and  a  warrant, 
drawn  by  the  anditor  on  the  treasorer  of  the 
ooonty  for  the  amount  of  the  damages,  has 
been  tendered  to  the  owner  of  the  land,  but 
refnaed  by  him,  a  court  of  equity  will  not 
enjoin  the  road  overseer  from  tearing  down 
the  fences  and  opening  the  highway  to  the  pub- 
lic. (Qreanor  y.  Nelson,  23  Cal.  464.) 
Gited  46  Cal.  24. 

245.  Courts  of  equity  may  restrain  the  com- 
mission of  a  trespass  about  to  be  committed 
by  taking  down  fences  and  opening  a  road 
through  the  plaintiff's  land  in  pursuance  of 
an  oraer  of  tne  board  of  supervisors  prema- 
turely made.  (Gngsby  v.  Burtnett,  31  Cal. 
406.) 

Distinguished  9  Or.  474. 

246.  An  order  of  a  board  of  supervisors  lay- 
ins  out  a  road,  which  is  unconstitutional,  and 
null  and  void  upon  its  face,  does  not  affect  or 
doud  the  title  to  the  land  over  which  it 
passes,  and  an  injunction  will  not  be  granted 
to  restrain  the  carrying  of  the  order  into 
effect,  but  the  party  will  be  left  to  his  remedy 
at  law.    (Leach  v.  Day,  27  Cal.  643.) 

247.  Where  a  complaint,  in  an  action  to  re- 
strain the  commission  of  trespasses,  avers 
that  the  defendant  has  torn  down  the  fences 
of  plaintiff,  and  entered  his  close  for  the  pur- 
pose of  opening  a  private  road  across  plain- 
tiff's land  under  a  claim  of  ri^ht  founded  on 
an  order  bf  a  board  of  sui>ervi8or8  laying  out 
a  road,  and  does  not  state  that  the  rieht  has 
been  settled  in  an  action  at  law,  and  that  the 
defendant  continues  his  acts  alter  a  court  of 
law  has  decided  against  him,  it  does  not  state 
facta  sufficient  to  constitute  a  cause  of  action. 
(Leach  v.  Day,  27  CaL  643.) 

24&  A  complaint  showing  a  prescriptive 
title  in  the  plamtiff  to  a  tract  of  land  by  ad- 
verse possession  under  a  judgment  of  partition, 
and  luleging  that  there  has  never  been  any 
road  or  highway  over  or  across  the  premises, 
and  that  one  of  the  defendants,  who  is  the 
road  overseer  of  the  district,  and  who  is  insol- 
vent, instigated  and  abetted  bj  the  other 
defendants,  who  are  the  supervisors  of  the 
county,  had  trespassed  upon  the  premises  by 
tearing  down  the  inclosure  of  plaintiff,  digging 
np  Uie  soil,  etc.,  for  the  purpose  of  construct- 
ing a  road  across  the  land,  and  would  continue 
such  acts  to  the  irreparable  injury  of  plaintiff, 
unless  restrained  by  the  court,  states  a  cause 
of  action  for  an  injunction  against  the  de- 
fidndants,  and  is  not  liable  to  a  demurrer  for 
misjoinder  of  parties.  The  supervisors  ap- 
pearing, under  the  averments  of  the  com- 
pUdnt,  to  be  joint  trespassers  with  the  road 
overseer  were  properly  joined  with  him  as 
defendants.  (Myers  v.  Daubenbiss,  84  Cal.  1.) 

249.  An  injunction  will  lie  >acainst  tres- 
passers to  restrain  the  raising  of  the  level  of  a 
street  where  it  appears  that  they  are  about 
to  raise  it  above  tne  level  of  the  property  of 
an  abutting  owner,  as  such  raising  of  the 
street  is  an  obstruction  to  the  abutter's  rea- 
sonable use  of  the  street,  and  an  encroach- 
ment upon  his  individual  rights.  (Schaufele 
Y.Doyle,  86  Cal.  107.) 

260.  The  fact  that  the  defendants  in  a  suit 
lor  an  injunction  to  restrain  the  raising  of  the 
level  of  a  street  are  solvent  does  not  defeat 


the  plaintiff's  right  to  an  injunction,  as  the 
acts  complained  of  constitute  such  an  obstruc- 
tion of  the  plaintiff's  easement  in  the  street 
as  to  constitute  a  permanent  injury  to  the  in- 
heritance, which,  if  permitted  to  continue, 
would  ripen  into  a  right.  (Sdbaufele  v.  Doyle, 
86  Cal.  107.) 

Action  to  enjoin  opening  of  highway,  evi- 
dence in.    See  Highways,  123. 

16.  Co/hction  of    ToIIb;   A99988ment  for  Loca\ 
Improvomonto;  Salo  Undor  Stroot  AoBOBBmetit 

251.  In  an  action  to  restrain  the  collection 
of  tolls  on  a  waffon-road  an  allegation  in  the 
complaint  that  the  road  is  a  public  highway 
will  be  considered,  in  the  absence  of  a  special 
demurrer,  as  an  averment  of  an  ultimate  tact ; 
and  it  is  sufficient  to  sustain  a  judgment  for 
the  plaintiff  if  the  fact  be  found  in  the  same 
lanauage.  (People  ex  rel.  Redemeyer  v. 
Anderson  etc.  Valley  Road  0>.,  76  Cal.  190.) 

Tolls,  enjoining  collection  of.  See  Turn- 
pike Companies,  46,  et  seq.  62. 

252.  Injunction  will  not  be  granted  to  re- 
strain collection  of  assessment  for  a  local  im- 
provement where  it  does  not  appear  that  the 
complainant  would  sustain  irreparable  injury 
or  tne  sale  would  cast  a  cloud  on  the  title. 
(Deanv.  Davis,  51  Cal.  407.) 

253.  Where  an  assessment  was  laid  for  the 

Surpoee  of  improving  a  street,  thereby  bene- 
ting  the  property  of  the  plaintiff  in  common 
with  the  property  of  other  persons  owning 
lots  on  the  same  street,  and  the  improvement 
was  completed  without  the  plaintiff's  inter- 
posing in  the  outset  to  prevent  it,  and  he  then 
filed  an  injunction  bill  to  stay  the  sale  of  his 
land  by  virtue  of  an  ordinance  of  the  city,  for 
the  purpose  of  avoiding  the  payment  of  his 
portion  of  the  assessment,  held^  that  the  in- 
junction ought  to  be  dissolved,  on  the  ground 
that  he  who  asks  equity  must  do  equity ;  that 
the  city  should  be  permitted  to  proceed  and 
sell  the  plaintiff's  land  for  the  purpose  of  satis- 
fying the  assessment,  leaving  him,  after  the 
sale,  to  the  technical  rishts  which  he  set  up, 
by  reason,  as  he  claimed,  of  some  irregulari- 
ties in  the  mode  of  making  the  assessment* 
(Weber  v.  City  of  San  Francisco,  1  Cal.  455.) 
Cited  72  Cal.  435;  98  Cal.  674;  2  Wash.  33. 

254.  It  seems  that  if  the  injunction  bill 
had  been  filed  before  the  work  was  com- 
menced the  court  would  have  felt  bound  to 
inquire  into  the  regularity  of  the  assessment. 
(Weber  v.  City  of  San  Francisco,  1  Cal.  455.) 

Sale  under  void  assessment  restrained.  See 
Streets,  112. 

17.  Public  Works. 

255.  That  the  work  sought  to  be  enjoined  is 
of  a  public  nature,  affecting  the  public  con- 
venience, and  that  there  is  no  doubt  of  the 
ability  of  the  defendant  to  respond  in  dam- 
ages, are  important  matters  to  l^  considered 
in  determining  the  right  to  an  injunction. 
(Bigelow  V.  City  of  Los  Angeles,  85  Cal.  614.) 

256.  The  trial  court  does  not  abuse  its  dis- 
cretion in  denying  an  application  for  a  pre- 
liminary injunction  to  restrain  a  city  and 
bridge  company  from  invading  plaintiff's 
rights  by  erecting  a  bridge  and  viaduct  across 
a  river  within  the  city  limits,  where  it  appears 
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that  the  material  allegations  of  the  coinplaint 
are  denied^  and  the  frndavits  are  oonmcting 
as  to  the  tuxe;  hei(;ht,  and  effect  of  the  atnic- 
ture ;  that  the  plaintiff  had  stood  by  until  the 
greater  part  of  the  work  had  been  completed, 
and  was  endeavoring  only  to  secure  the 
amount  of  damage  occasioned  to  her  property 
before  the  work  was  completed,  disclaiming 
any  intention  of  i>erpetually  enjoinins  the  de- 
fendant from  constructinfl;  the  brid^,  and 
there  was  no  claim  that  we  defenduit  was 
unable  to  respond  in  damages.  .  (Bigelow  T* 
City  of  Los  Angeles,  85  Cal.  614.) 

Enjoining  entry  in  condemnation  proceed- 
ings.   See  Eminent  Domain,  124,  et  seq. 

Enjoining  public  improvement  where  com- 
pensation not  paid.    See  Eminent  Domain, 

f8,  Bnack  of  Contract 

267.  A  complaint  which  states  that  the  de- 
fendant has  agreed  to  furnish  the  plaintiff 
with  a  certain  quantity  of  water  for  irriga- 
tion, and  is  about  to  enter  into  other  con- 
tracts for  the  delivenr  of  water  to  other  per- 
sons, whereby  the  defendant  will  have  con- 
tracted for  the  delivery  of  more  water,  in  the 
aggregate,  than  the  capacity  of  his  ditch  will 
enable  it  to  supply,  does  not  state  facts  which 
entitie  the  j)laintiff  to  an  injunction,  for  the 
reason  that  it  does  not  show  that  the  plaintiff 
has  been  or  will  be  injured.  (Bank  of  Cali- 
fornia V.  Fresno  Canal  etc.  Co.,  63  Cal.  201.) 

258.  Where  the  petition  set  forth  a  lease 
and  contract  to  pay  rent  in  kind,  by  defend- 
ant to  plaintiff,  and  that  defendant  had  re- 
fused x>ayment  of  the  rent,  and  was  removing 
the  crop  with  intent  to  defraud  plaintiiS  of 
his  share  due  for  rent^  and  asked  for  an  in- 
junction to  restrain  him,  held^  that  in  this 
case  it  was  necessary,  to  obtain  an  injunc- 
tion, for  the  bill  to  aver  either  the  insolvency 
of  tne  defendant  or  that  he  was  without  tan- 
f^ible  property  which  could  be  made  the  sub- 
lect  of  attachment  or  execution ;  and  the  bill 
being  defective  in  both  particulars,  tiie  order 
for  an  injunction  could  not  be  sustidned. 
(Gregory  v.  Hay,  3  Cal.  332.) 

Equity  will  restrain  revocation  of  power 
when.    See  Agency,  394. 

19.  issuance  of  Patent  or  introduction  of  Patent 

in  Eifidonce, 

250.  Equity  will  not  interfere  to  restrain 
issuance  of  patent  for  lands  which  would  not 
be  a  cloud  on  plaintiff's  titie,  and  does  not  in-  | 
elude  any  portion  of  his  land,  although  the 
patent  when  issued  would  be  invalid,  and 
would  require  evidence  dehors  to  show  its 
nullity.  (Taylor  v.  Underbill,  40  Cal.  471.) 
Cited  60  Cal.  691. 

260.  Defendants,  claiming  title  under  a 
Mexican  grant  and  a  ^tent  issued  upon  its 
confirmation  by  the  united  States,  bring 
ejectment  ^  against  plaintiffs  for  certain 
premises  in  their  occupation;  plaintiffs, 
claiming  as  United  States  pre-emptioners, 
then  file  their  bill  in  the  same  court  to  en- 
join defendants  from  introducing  in  evidence 
or  usiuK  the  survey,  plat,  or  patent,  on  the 
trial  of  ejectment  until  the  determination 
of  an  action  averred  to  be  pending  in  the 
United  States  circuit  court,  oy  the  United 


States  against  defendants  and  otheia 

ing  with  them,  to  annul  the  survey,  plat,  and 
patent,  on  the  ^und  of  fraud  in  the  survey, 
and  in  procuring  the  patent,  the  bill  also 
averring  such  fraud.  Held,  that  injunction 
does  not  lie ;  that  the  patent,  until  set  aside, 
is  conclusive  evidence  of  the  validity  of  the 
grant,  of  its  recognition  and  confirmation, 
and  also  of  the  regularity  of  the  survey,  and 
of  its  conformitv  with  the  decree  of  confirma- 
tion ;  and  that  aefendants  claiming  to  be  pre- 
emptioners  upon  land  of  the  United  States 
have  no  standing  in  court  to  resist  the  patent. 
(Ely  V.  Frisbie,  17  Cal.  250.) 

20.  Mioeollanoouo  Cases  in  Wlticii  Writ  Orantod 

or  Refused. 

Bight  of  adjoining  owner  to  enjoin  con- 
struction of  railroad.    See  Railroads,  X,  4,  b« 

Ferry,  restraining  illegal.     See  Ferries,  83. 

Infringement  of  trademark  enjoining.  See 
Trademarks,  27. 

Lottery,  enjoining  payment  of  prises.  See 
Lotteries,  !• 

Trustee,  enjoining.  See  Trusts  and  Tnu- 
tees,  221. 

Transfer  of  fraudulent  note.  See  Assign- 
ments for  the  Benefit  of  Creditors,  52. 

Sale  of  stock  for  assessment.  See  Corpora- 
tions, 316,  et  seq. 

in.  Praetiee  la  BelatloB  te. 

/.  Jurisdiction  to  iosue;  Power  of  County  Judgaa; 

Duty  of  Courts. 

Supreme  court,  power  of  to  issue  writs  of. 
See  Appeals,  I.  2. 

Court  commissioner,  power  in  reference  to. 
See  Court  Commissioners,  2. 

Concurrent  jurisdiction  in  suit  to  enjoin 
removal  of  moorings  from  navigable  stream. 
See  Admiralty,  7. 

Power  to  enjoin.  See  Municipal  Corpora- 
tions, 139. 

261.  Pendency  of  suit  between  parties  at 
time  of  issuing  a  restraining  order  is  sufficient 
to  give  the  court  jurisdiction  to  issue  the  or- 
der. And  the  regularity  of  its  exercise  can- 
not be  collateral^  impeached.  (Prader  v. 
Purkett,  13  Cal.  588.) 

262.  There  is  no  prohibition  in  constitution 
to  the  grant  of  autLority  to  the  county  judge 
to  pant  injunctions  p  and  the  implicationia 
decidedly  in  favor  of  its  exercise.  (Thompson 
V.  WUliams,  6  Cal.  88.) 

263.  Grant  of  authority  to  county  judge  to 
award  injunctions  in  cases  in  district  court  is 
a  mere  power  to  issue  mesne  process  auxiliary 
to  the  proper  jurisdiction  of  tne  district  court, 
and  is  not  trenching  upon  it.  (Thompson  v. 
Williams,  6  Cal.  88.) 

Cited  23  Cal.  468;  41  Cal.  162;  reversed  34 
Cal.  526. 

264.  Under  statute  county  judge  may  grant 
injunction  in  cases  in  district  court,  out  he 
cannot  appoint  a  receiver;  at  least,  not  as  a 
thinff  distmct  from  the  injunction.  (Buth- 
rauffv.  Kress,  13  Cal.  639.) 

265.  County  judge,  in  granting  injunction 
ui>on  bill  filed  in  district  court,  acts  as  an 
injunction  master,  and  is  exercising  a  power 
auxiliary  to  the  jurisdiction  of  the  district 
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ooart.  The  effect  of  each  an  order  is  the  same 
aa  if  made  l^  the  diatrict  ooart,  and  the  in- 
janolian  ie  sahject  to  be  controlled,  modified, 
or  dissolved  by  the  district  judge  tne  same  as 
if  issued  by  his  order  in  tiie  first  instance. 
(Borland  v.  Thornton,  12  Oal.  44§.) 
Cited  27  eal.162. 

266.  The  grantine  an  injunction  by  a 
county  judge  on  a  bill  filed  in  the  distript 
court  18  auxiliary  to  the  action  of  that  court, 
and  has  the  same  force  and  effect,  for  all  in- 
tents and  purposes,  as  if  it  were  the  direct 
act  of  the  latter.  (Crandall  v.  Woods,  6  Cal. 
449  ) 

Cited  23  Oal.  468 ;  27  Gal.  152. 

267.  Abuse  of  the  writ  of  injunction  should 
bi  guarded  against.  (De  Witt  ▼.  Hays,  2  Oal. 
463.) 

Issuing  before  hearing.    See  ante,  168. 

District  court,  power  to  enjoin  erection  of 
wharf.    See  ante,  186. 

Venue  of  action  to  restrain  threatened  in- 
jury to  property.    See  Venue,  I,  8,  f • 

2,  isauane^  Pwnding  Litigation  to  PnMiro  Prop- 

•rty. 

268.  When  the  title  to  the  pronerty  is  in 
dispute  the  question  whether  tne  aefendants 
are  solyent  and  able  to  vespond  in  damages 
forms  an  important  element  in  passing  upon 
an  application  for  an  injunction  pending  the 
litigation.  (Real  Del  Monte  Oo.  v.  Pona  Oo., 
23  Cal.  82.) 

Cited  85  Oal.  618. 

269.  When  title  to  mining  claim  is  in  con- 
tforersy  an  injunction  may  be  granted  to  pre- 
aerye  the  property  nending  the  litigation. 
(Hess  T.  Winder,  34  Oal.  270.) 

Cited  75  Oal.  624. 

270.  In  an  action  brought  by  the  state  to 
procure  the  cancellation  of  a  patent  for  lands 
sold  without  authority  of  law,  where  the  per- 
son claiming  under  the  patent  is  engagea  in 
i^moTing  mineral  from  the  land,  the  state  is 
entitled  to  an  injunction  restraining  the  de- 
fendant from  removing  the  same.  (People 
ex  rel.  Pierce  t.  Morrill,  26  Oal.  336.) 
Cited  32  Oal.  504;  64  Oal.  64. 

271.  The  complaint  avers  title  in  plaintiff 
to  a  tract  of  land,  that  the  possession  of  de- 
fendants is  forcible  and  unlawful,  that  an  ac- 
tion for  forcible  entry  has  been  commenced 
by  plainti£f  against  defendants,  and  ie  still 
pending  and  undetermined,  and  asks  for  an 
injunction  to  restrain  defendants  from  cut- 
ting and  removing  timber  from  the  land, 
without  seeking  in  this  suit  to  be  restored  to 
the  possession,  the  object  of  the  suit  being  to 
preserve  the  property  during  the  pendency 
of  that  action.  Held,  that  injunction  lies, 
although  no  action  at  law  has  been  brought 
to  try  the  title;  that  the  jurisdiction  of 
equity  in  such  cases  to  grant,  first,  a  tempo- 
rary, and,  subsequently,  a  perpetual,  injunc- 
tion, does  not  depend  upon  the  question 
whether  or  not  such  action  at  law  has  been 
brought,  that  the  rule  under  the  English 
chancer^  system  was  the  same,  and  that  our 
suttute  is  not  more  restrictive.  (Hicks  v. 
Michael,  15  Oal.  107.) 

Cited  32  Cal.  594;  66  Oal.  64;  65  Oal.  592. 


272.  Plaintifh  oommenced  this  action 
asainst  several  defendants  for  the  possession 
ot  land  on  which  was  standing  a  large  crop  of 
unharvested  grain,  and  to  set  aside  a  convey- 
ance of  the  land  made  by  one  of  said  defend- 
ants to  the  others,  on  the  ground  that  it  was 
made  in  fraud  of  the  rights  of  plaintiffs,  who 
claimed  to  have  succeeded,  before  suit 
brought,  to  the  title  of  the  fraudulent 
grantor,  under  their  judgment  recovered  as 
creditors  against  him,  subsequent  to  said 
fraudulent  convevance,  and  a  judicial  sale 
thereunder,  and  sneriff's  deed.  Held,  (1)  that 
said  gprain  crop  was  part  of  the  land,  and 
plaintiffs  were  entitled  thereto  if  entitled  to 
recover  the  land,  and  (2)  that  an  order  made 
by  the  court  pendente  lite,  restraining  de- 
fendants from  alienating  or  encumbering  the 
land  during  the  litigation,  and  appointing  a 
receiver  to  take  possession,  harvest,  and  pre- 
serve the  grain  crop,  was  properly  made. 
(Corcoran  v.  Doll,  35  Oal.  476.) 

Cited  52  Oal.  325;  64  Oal.  624. 

273.  An  information  having  been  filed  on 
behalf  of  the  state  in  the  distnct  court  askins 
a  decree  that  an  estate  of  a  certain  deceased 
person  had  escheated  to  the  state,  an  action 
was  subsequently  oommenced  in  the  same 
court,  and  in  the  same  behalf,  in  aid  of  the 
information,  for  the  purpose  of  obtaining, 
with  other  relief,  an  injunction  to  prevent 
the  dissipation  of  the  property  of  the  estate 
pending  the  litigation  under  the  information. 
The  complaint  m  the  latter  action  showed 
affirmatively  that  an  instrument  purporting 
to  have  been  the  will  of  the  deceased,  but  af 
leged  in  the  complaint  to  have  been  a  forgeiy, 
by  which  the  property  was  devised  to  a  per- 
son capable  of  taking  and  holding  it,  nad 
been  in  due  form  admitted  to  probate  and  es- 
tablished  as  the  will  of  the  deceased  by  a  de- 
cree of  the  probate  court,  which  was  still  in 
force.  Held,  on  appeal  from  an  order  of  the 
district  court  granting  the  injunction,  that 
the  complaint  was  devoid  of  equity,  and 
showed  tnat  the  plaintiff  was  not  entitled  to 
the  ultimate  relief  sought  in  either  of  the 
proceedings,  and  that,  as  a  consequence, 
there  was  no  right  to  an  injunction,  and  that 
the  order  must  be  reversed.  (State  v.  Mc- 
Qlynn,  20  Oal.  234.) 

Pending  action.    See  ante,  II,  19. 

Not  issued  where  party  has  no  interest. 
See  post,  III,  3. 

Issuance  pending  appeal  to  protect  prop- 
erty.   See  post.  III,  14. 

Suit  to  quiet  title,  injunction  in.  See 
Quieting  Title,  lU,  11. 

Enjoining  disposition  of  property  pending 
divorce  suit.  See  Marriage  ana  Divorce,  HI, 
7,  b. 

3,  Wlio  may  Inwtituto  or  Contoot  Procoedingo. 

274.  Every  taxpayer  in  a  municipality  may 
properly  commence  a  proceeding  to  enjoin  the 
city  council  from  doing  an  act  which  may  re- 
sult in  an  addition  to  the  burdens  of  taxa- 
tion. (Schumacker  v.  Toberman,  56  Oal. 
508.) 

Cited  80  Oal.  366. 

275.  A  taxpayer  of  a  city  has  sufficient  in« 
terest  in  the  subject  matter  to  sue  to  enjoin 
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the  oonanminatioii  of  an  illeml  contract  by 
the  city  with  a  bank,  by  which  it  is  proposed 
to  tflJce  the  pablic  moneys  out  of  the  nands  of 
the  legal  custodian  of  them  and  deposit  them 
in  the  bank  as  a  loan  at  interest.  ( Yamell 
T.  City  of  Los  Angeles,  87  Cal.  603.) 

276.  A  taxpayer  of  a  county  has  such  an  in- 
terest in  the  proper  application  of  funds  be- 
longing to  the  county  that  he  may  maintain 
an  action  to  preTent  their  withdrawal  from 
the  treasury  in  payment  or  satisfaction  of  de- 
mands which  have  no  validity  against  the 
ooonty.     (Winn  t.  Shaw,  87  Cal.  631.) 

277.  A  taxpa^r  may  sue  to  enjoin  the 
county  auditor  from  drawing  his  warrant  in 
payment  for  (he  purchase  of  umd  of  which  no 
notice  has  been  published.  (Winn  v.  Shaw, 
87  Cal.  631.) 

Cited  89  Cal.  228. 

278.  An  injunction  will  not  lie  at  the  in- 
stance of  a  taxpayer  of  a  county  to  restrain 
the  board  of  supervisors  from  examining, 
auditing,  or  ordering  paid  certain  claims  on 
the  ffround  that  the  same  are  not  proper  or 
valid  demands  against  the  county.  (Merriam 
V.  Board  of  Supervisors  of  Yum  County,  72 
Cal.  617.) 

Cited  87  Cal.  686. 

279.  A  resident  and  taxpayer  may  main- 
tain an  action  to  restrain  the  board  of  educa- 
tion of  the  city  and  county  of  San  Francisco 
from  drawing  drafts  for  compensation  for 
services  rendered,  and  to  be  rendered,  under 
an  appointment  irom.  the  board  which  is  un- 
authorised by  law.  (Barry  v.  <jk>ad,  89  Cal. 
215.) 

280.  Under  an  unconstitutional  act  for 
street  improvements  an  injunction  should  be 
granted  at  the  suit  of  any  taxpayer  to^restrain 
the  issue  of  bonds.  (Schumacker  v.  Tober- 
man,  66Cal.  608.) 

281.  Whether  a  taxpaver  can  interfere  by 
injunction  to  restrain  the  performance  of  a 
ministerial  duty  cast  upon  public  officers  by 
law,  merely  upon  the  ground  that  the  effect, 
at  some  future  time,  Q.  certain  other  things 
be  done,  might  be  to  subject  his  property  to 
taxation,  query?  (Pattison  v.  Yuba  County, 
13  Cal.  176.) 

282.  Where  complaint  shows  that  party 
seeking  injunction  has  no  title  to  or  interest 
in  property,  and  no  claim  to  the  ultimate  re- 
lief sought  oy  the  litigation,  an  injunction  for 
the  purpose  of  protecting  property  during 
litigation  will  not  be  allowed.  (State  v.  Mc- 
Glynn,  20Cal.  233.) 

283.  Stranger  to  title  of  real  property, 
though  in  possession,  cannot  go  into  equity 
and  enjoin  the  purchasers  and  owners  thereof 
from  setting  up  and  enforcing  their  title,  on 
the  sround  that  it  was  fraudulently  ana  il- 
legaliv  acquired  by  them  of  a  thira  person 
who  aoes  not  complain.  Having  no  title  him- 
self, it  is  immaterial  to  him  whether  he  be 
evicted  by  such  purchasers  or  their  vendor. 
The  doctrine  of  estoppel  has  no  application  to 
the  facts  of  this  case.  (TreadweU  v.  Payne, 
15  Cal.  496.) 

284.  Sole  corporation  cannot  enjoin  sale  of 
land  for  street  assessment  upon  the  ground 
that  it  was  not  made  a  party  to  the  suit  in 


which  the  decree  of  sale  was  obtained,  if  it  is 
not  the  holder  of  the  legal  title  to  the  prop- 
erty, but  is  merely  the  beneficiary  of  a  title 
appearing  of  record  in  the  individual  name  of 
the  person  constituting  the  sole  corporation 
if  such  individual  was  made  a  party  to  the 
suit  without  notice  to  the  plaintiff  therein  of 
any  title  in  the  beneficiary,  at  the  time  of 
the  proceeding  to  enforce  the  street  asooss 
ment.  (Roman  Catholic  Archbishop  of  San 
Francisco  v.  Shipman,  79  Cal.  288. ) 

285.  A  party  who  recovered  a  judgment  and 
assigned  it  before  the  commencement  of  an 
action  to  enjoin  the  collection  of  the  same, 
brought  i^ainst  him  and  his  assignee,  cannot 
be  heard  in  the  supreme  court,  upon  alleged 
errors  in  the  trial,  which  resulted  in  grant- 
ing the  injunction.  Having  no  interest  in 
the  judgment  he  is  not  injured  by  the  injnno- 
tion.    (Hobbs  v.  Duff,  43  Cal.  485.) 

CHted  67  Cal.  602;  89  <}al.  491. 

Wl^  may  enj<an  waste.    See  ante,  11,  6. 

Who  may  am>ly  to  enjoin  foredoeure  sale. 
See  ante,  81,  82. 

Stranger  to  judgment  in  possession  cannot 
restrain  writ  of  restitution.  See  ante,  11, 
2,  f. 

Who  may  enjoin  trespass.  See  ante,  150, 
151. 

Public  nuisance,  who  may  enjoin.  See 
ante,  II,  7. 

Occupant  of  public  land  cannot  enjoin  sale. 
See  Public  Lands,  142. 

Wife,  whether  may  restrain  conveyance  in 
fraud  of  her.    See  Husband  and  Wi&,  41. 

Incorporeal  hereditament,  sufficiency  of  to 
sustain  injunction .  See  Turnpike  Companies, 
56. 

Prior  establishment  of  right  at  law.  See 
Watercourses^  463,  et  seq. 

Equitable  title  will  be  protected  by  injunc- 
tion.   See  Watercourses,  99. 

4,  notice  and  Service  of, 

286.  Injunction  cannot  be  granted  affecting 
rights  and  interests  of  parties  who  have  no 
opportunity  of  being  heard,  and  who  are  not 
secured  by  such  bond  as  would  compensate 
them  for  the  injury  and  loss  they  might  sua- 
tain  in  case  the  writ  was  improperly  issued. 
(Patterson  v.  Yuba  County,  12  CSul.  105. ) 

287.  Object  of  practice  of  issuing  order  to 
show  cause  before  granting  the  injunction  is  to 
enable  the_partie8  to  present  the  case  on  the 
merits.    (Hicks  v.  Michael,  15  Cal.  107.) 

288.  The  commission  of  an  unlawful  act  by 
a  corporation  is  not  a  part  of  its  general  and 
ordinary  business  within  the  meaning  of  sec- 
tion 531  of  the  Code  of  Civil  Procedure,  and  a 
temporary  injunction  may  issue  to  restrain 
such  acts,  when  they  are  injurious  to  another, 
without  notice  to  uie  corporation.  (Hobbs 
V.  Amador  etc.  Canal  Co.,  66  Cal.  161.) 

289.  Where  the  general  and  ordinary  busi- 
ness of  a  corporation  is ''  buying  and  selling 
mining  claims  or  in  working  them,"  an  in- 
junction which  restrains  the  mining  opera- 
tions of  the  corporation  in  a  particular  man- 
ner, alleged  to  be  to  the  iniury  of  others,  does 
not  suspend  the  general  ana  ordinary  business 
of  the  corporgtion  within  the  meaning  of  sec- 
tion 531  of  the   Code  of   Civil  Procedure. 
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(Ck>lden  Gate  etc.  Co.  t.  Superior  Coart,  06 
Cal.  187.) 

290.  A  corporation  whose  general,  ordinary, 
and  only  bnoinesa  is  that  of  mining  by  the 
hydraulic  process,  and  of  selling  water  to 
others  to  be  used  for  a  like  purpose,  may  be 
temi>orarily  enjoined  npon  an  ex  parte  appli- 
cation without  notice  to  it,  from  depositing 
or  discharging  its  mining  debris  in  certain 
streams,  or  from  selling  its  water  to  others, 
to  be  used  for  a  purpose  producing  a  like  re- 
sult. (Eur^uk  Lake  etc.  Canal  Co.  Consoli- 
dated T.  Superior  Court,  06  Cal.  Sll.) 

291.  Notice  of  application  for  injunction 
must  be  giyen  for  length  of  time  presented 
by  section  617  of  the  rractice  Act.  If  given 
for  a  shorter  time,  and  defendant  does  not 
ai>pear,  he  may  treat  an  injunction  thus  ob- 
tained aa  granted  without  notice,  and  move 
to  dissoWe  the  same  under  section  118.  (John- 
son Y.  Wide  West  Min.  Co.,  22  Cal.  479.) 

292.  Where  a  district  judge,  at  chambers, 
grants  an  injunction  ex  parte,  under  the  stat- 
ute, it  virtually  becomes  the  act  of  the  court. 
ana  no  less  so  than  if  made  upon  notice,  ana 
may  be  enforced  in  the  same  way.  (Sullivan 
T.  Triunfo  Gold  etc.  Min.  Co.,  33  Cal.  385.) 

293.  The  statute  points  out  no  mode  for 
service  of  an  injunction  j  but,  in  conformity 
with  the  provision  relative  to  the  summons, 
delivery  oi  a  copy  is  essential  to  personal 
service  where  that  is  required ;  but  whether 
it  would  be  necessary  to  exhibit  the  original, 
unless  specially  requested  by  the  party  served, 
no  opinion  is  here  expressed.  (Edmonson  v. 
Mason,  16  Cal.  386.) 

Cited  65  Cal.  190. 

294.  A  preliminary  injunction  against  a 
foreign  corporation  may  be  served  by  leaving 
with  the  agent  designated  to  receive  service 
of  process,  a  copy  of  the  writ,  showing  the 
original,  and  explaining  its  contents,  and  de- 
livering to  him  a  copy  of  the  complaint. 
(Eureka  Lake  etc.  Canal  Co.  Consolidated  v. 
Superior  Court,  66  Cal.  Sll.) 

295.  An  affidavit  of  service  of  an  injunction 
which  states  that  the  same  was  personally 
served  upon  the  superintendent  and  mana^- 
in^  agent  of  the  corporation  is  prima  facie 
evidence  of  a  valid  service,  although  affiant 
farther  stated  that  he  was  "informed  and  be- 
lieves" that  the  person  served  was  such  super- 
intendent and  managing  agent.  (Golden 
Gate  etc.  Co.  v.  Superior  Court,  65  Cal. 
1«7.) 

296.  An  injunction  may  be  served  by  any 
person  authorised  to  serve  a  summons.  Sub- 
division 8  of  section  4176  of  the  Political  Code, 
which  provides  that ''  the  sheriff  must  serve 
all  process  and  notices  in  the  manner  pre- 
scribed by  law,"  does  not  give  to  or  impose 
upon  the  sheriff  exclusively  the  duty  of  serv- 
ing all  process  and  notices,  but  requires  of 
him  to  serve  such  as  are  placed  in  his  hands, 
which  the  law  commands  him  to  serve  when 
addressed  or  handed  to  him.  (Golden  Gate 
etc.  Co.  v.  Superior  Court,  66  Cal.  187.) 

297.  A  party  aj^ainst  whom  an  injunction 
has  been  isfoed  is  not  bound  to  obey  it  until 
after  due  service  thereof  on  him.*  Giving  him 
verbal  notice  that  an  order  enjoining  him  has 


been  made  is  not  sufficient.    (Elliott  v.  Os- 
borne, 1  Cal.  896.) 

298.  It  seems,  if  a  party  be  in  court  at  the 
time  an  injunction  order  is  made,  and  thus 
has  personal  knowledge  of  the  order,  that  he 
would  be  bound  thereby.  Per  Bennett,  J. 
(Elliott  V.  Osborne,  1  Cat.  396.) 

299.  When  the  officers  and  agents  of  a  cor- 
poration have  actual  notice  of  an  injunction 
against  the  corporation  they  are  bound  by  it, 
although  it  was  not  served.  (Groiden  (^ate 
etr.  Co.  V.  Superior  Court,  65  Cal.  187.) 

300.  An  injunction  enjoinins  a  corporation, 
its  officers,  agents,  and  employees,  and  all 
persons  acting  under  it^  from  continuing  or 
maintaining  a  dam,  is  binding  upon  all  per- 
sons acting  as  agents  of  the  corporation  ''with 
full  notice  and  knowledge  of  the  issuance  and 
service  of  the  injunction"  upon  the  corpora- 
tion, although  the  agents  were  not  personallv 
served.  (Morton  v.  Superior  Court,  65  Cal. 
496.) 

301.  An  injunction  order,  and  the  due  serv- 
ice thereof  on  the  party  enjoined,  do  not 
operate  to  enlarge  the  time  within  which  an 
act  is  required  to  be  done  by  the  party  pro- 
curing the  order.  (Elliott  v.  Osborne,  1  Cal. 
396.) 

Fees  for  service.    See  Fees,  6,  et  seq. 

5.  ParHe9:  Mat  McHonB. 

302.  Several  owners  of  waters  of  stream 
may  unite  as  plaintiffs  in  an  action  to  restrain 
a  diversion  of  the  waters  by  a  third  person, 
or  to  abate  an  obstruction  therein  as  a  nui- 
sance ;  but  they  cannot  for  that  reason  unite 
in  an  action  for  damages.  (Foreman  v.  Boyle, 
88  Cal.  290.) 

303.  Several  persons,  having  separate  tracts 
of  land  through  which  a  stream  of  water  flows, 
may  join  as  plaintiffs  to  restrain  the  diver- 
sion of  the  stream  at  a  point  above  their  lands. 
(Churchill  v.  Lauer,  84  Cal.  233.) 

304.  When  one  of  the  defendants  in  a  joint 
judgment  sues  to  have  the  judgment  per- 
petually enjoined  his  codefenaants  sliould  be 
made  parties  to  the  action,  or  sufficient  rea- 
sons for  the  omission  to  make  them  parties 
should  be  stated  in  the  complaint.  (Gates  v. 
Lane.  44  Cal.  392.) 

Cited  70  Cal.  97;  74  Cal.  444. 

305.  In  such  case,  if  the  defendants  in  the 
judgment  are  not  all  made  parties,  the  court 
should  exercise  its  authority  under  the  seven- 
teenth section  of  the  Practice  Act,  and  re- 
quire the  omitted  parties  to  be  brought  in. 
(Gates  V.  Lane,  44  Cal.  392.) 

Cited  60  Cal.  621. 

306.  If  the  several  owners  of  the  stream  join 
as  plaintiffs  in  an  action  for  damages  for 
diverting  the  waters  of  the  stream,  and  for  an 
injunction  to  restrain  the  defenaants  from 
the  further  diversion  thereof,  tiie  complaint 
is  subject  to  a  demurrer  both  for  a  misjoinder 
of  parties  plaintiff  and  for  a  misioinder  of 
causes  of  action.  (Foreman  v.  Boyle,  88  Cal. 
290.) 

307.  Injunction  will  be  sustained  against  all 
tort  feasors  acting  in  concert  or  by  unity  of 
design.  (Miller  v.  Highland  Ditch  Co.,  87 
Cal.  430.) 
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Parties,  joinder  of.    8ee  post,  S35. 

In  action  to  enjoin  drawing  of  requisition. 
See  ante,  II,  11. 

In  suit  to  enjoin  opening  of  road.  See 
ante,  248. 

Parties  in  suit  to  enioin  depositing  of 
debris.    See  Mines  and  Mining,  396. 

Bonds,  parties  in  suit  to  enjoin  issuance. 
See  San  fYancisco,  03. 

Restraining  enforcement  of  assessment, 
parties.    See  Streets,  133. 

Number  of  defendants  in  action  to  enjoin 
supervisors.    See  Supervisors,  89,  et  seq. 

Defect  of  parties,  effect  of  nonsuit.  See 
Parties.  77. 

6.  Pleading:   Waiver  by  Answering;  issuing  on 
Complaint;  AiSdawits. 

808.  In  an  action  for  an  injunction  to  stay 
waste,  or  the  asserting  of  a  hostile  title  bv  the 
defendants,  and  for  an  accounting,  ana  the 
relief  granted  is  limited  to  the  injunction 
prayed  for,  the  fact  that  a  party,  only  neces- 
sary to  that  branch  of  the  case  which  relates 
to  the  accounting,  was  sued  by  a  wrong  name, 
does  not  operate  to  the  prejudice  of  the  de- 
fendant, and  is  immaterial.  (Parrott  ▼. 
Byers,  40  Gal.  614.) 

309.  In  an  action  in  which  a  preliminary 
injunction  asainst  the  working  of  a  mine  has 
been  granted,  and  the  answer  pleads  a  verbal 
contract  authorizing  the  defendants  to  work 
the  mine,  an  allegation  that  the  defendants 
have  been  prevented  bv  the  injunction  from 
working  the  mine,  ana  have  been  damsged 
thereby  in  a  sum  spesified,  may  be  stricken 
out  on  motion.  Sucn  matter  is  only  proper  to 
be  alleged  in  an  action  upon  the  injunction 
bond.    (Wheeler  v.  West,  78  Oal.  95.) 

310.  If  a  bill  in  equity  is  filed  to  restrain 
the  enforcement  oi  an  execution  on  the 
ground  that  the  judgment  has  been  paid,  the 
defendant,  if  he  womd  avail  himself  of  the  de- 
fense that  the  plaintiff  had  a  remedy  at  law 
by  motion  in  the  court  from  which  the  exe- 
cution issued,  must  do  so  by  motion  to  dis- 
miss the  bill,  or  by  some  other  proper  means, 
before  answering  on  the  merits.  If  he  an- 
swers on  the  merits  he  waives  such  defense. 
(Wood  V.  Currey,  49  Oal.  369.) 

Cited  91  Cal.  318. 

311.  The  complaint  examined,  and  held  to 
be  ambiguous,  unintelligible,  and  uncertain. 
(Barham  v.  Hostetter,  67  Gal.  272.) 

312.  Simple  all^tion  of  "irreparable  in- 
jury" is  not  sufficient  to  entitle  plaintiff  to 
the  eauitable  interposition  of  the  court;  it 
should  appear  to  the  court  from  the  facts  set 
forth  in  the  bill.  <De  Witt  v.  Hays,  2  Cal. 
463.) 

Cited  25  Cal.  120. 

313.  The  plaintiff  in  an  action  is  entitled  to 
an  injunction  at  the  time  of  issuing  the  sum- 
mons upon  the  complaint  alone,  if  it  makes  a 
proper  case  and  is  verified  in  the  manner 
stated  in  the  one  hundred  and  thirteenth  sec- 
tion of  the  Practice  Act ;  but  if  he  ask  for  an 
injunction  thereafter,  he  must  do  so  upon 
affidavits.    (Falkinburg  v.  Lucy,  35  Cal.  52.) 

314.  When  restraining  order  or  iniunction 
is  sought  upon  complaint  itself  it  is  the  usual 
practice  to  present  the  complaint,  in  advance 


of  the  filing,  to  the  judge,  and  obtain  the  order 
or  the  allowance  of  the  writ ;  and  such  prac- 
tice is  r^ular,  and  nut  in  conflict  with  our 
statute.    (Heyinan  v.  Landers,  12  Cal.  107.) 

315.  In  such  case  the  order  does  not  take 
effect  until  the  filins  the  complaint  and  the 
undertaking  required.  (Heyman  v.  Landers. 
12  Cal.  107.) 

316.  Where,  on  motion  for  a  temporary  in- 
junction, an  order  is  made  requiring  defend- 
ants to  show  cause  why  such  injunction 
should  not  issue,  and  defendants  file  their 
answer  contradicting  the  allegations  of  the 
complaint,  and  setting  up  new  matter  in  de- 
fense of  the  action,  held,  that  plaintiff  may, 
at  the  hearing  of  trie  rule,  read  affidavits  in 
support  of  his  complaint.  (Hicks  v.  Michael, 
15  (Jal.  107.) 

317.  If  defendant  rests  his  motion  on  papers 
upon  which  injunction  was  eranted  the  plain- 
tiff can  make  no  further  snowing,  but  must 
stand  upon  his  complaint,  or  his  complaint 
and  affidavits,  as  the  case  may  be ;  but  if  the 
defendant  makes  a  counter-showing  by  affida- 
vits, with  or  without  the  answer,  the  plaintiff 
may  meet  it  with  a  further  showing  on  his 

gart.    (Falkinburg  v.  Lucy,  35  Cal.  52.) 
ited  63  Cal.  237 ;  2  Utah,  16. 

Irreparable  injury,  allegation  oL  See  ante, 
4,  5, 108. 

In  suit  to  enjoin  judgment.    See  ante,  76. 

In  suit  to  enjoin  judgment  for  newly  dis- 
covered evidence.    See  ante,  59. 

In  suit  to  enjoin  sale  under  execution.  See 
ante,  108. 

In  suit  to  enjoin  interference  with  ditch. 
See  antCj  II,  8. 

For  injuring  appurtenances  to  wharf •  See 
ante,  II,  8. 

Complaint  for  trespass  in  opening  road. 
See  ante,  247,  248. 

In  action  to  restrain  collection  of  tolls.  See 
ante,  II,  16. 

Reading  affidavits  contradicting  answers. 
See  ante,  171. 

Complaint  for  sufficiency.  See  Mines  and 
Mining,  373,  et  seq. 

Complaint  states  cause  of  action  for  ao> 
counting  when.    See  Trust  Deeds,  26. 

Complaint  in  suit  to  enjoin  washing  away 
of  ditch  does  not  state  two  causes  of  action 
when.    See  Watercourses,  120. 

Complaint  for  by  landlord,  what  insuffi- 
cient.   See  Intervention,  15. 

Complaint  in  suit  to  enjoin  sale  of  tide 
lands.    See  Swamp  and  Overflowed  Lands» 

75. 

Amendment  seeking  injunction.  See  Plead- 
ing and  Practice,  572. 

Insufficient  petition,  allowing  amendment 
in  supreme  court.    See  Appeals,  3148. 

Complaint  in  ejectment  praying  relief  l^. 
See  Ejectment,  160,  et  seq. 

7.  Bond  on. 

818.  Section  529  of  the  Code  of  Civil  Pro* 
cedure  provides  that  the  court  (except  where 
the  people  are  party  plaintiff),  on  granting  an 
injunction,  shall  require  a  written  undertak- 
ing on  the  part  of  the  plaintiff ;  and  this  pro- 
vision is  applicable,  whether  the  injunction  be 
I  granted  upon  an  ex  parte  application  or  upon 
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an  order  to  show  eaase.    (McGracken  ▼•  Hsr- 
liB,  54  Gal.  81.) 

319.  An  injunction  order  is  inoperative  until 
the  undertaking  required  by  the  statute  be 
given.    (Elliott  v.  Osborne,  1  Oal.  396.) 

820.  Even  if  a  chancellor  has  no  power,  un- 
der the  one  hundred  and  sixteenth  section  of 
the  Practice  Act,  to  require  an  underti^ing 
upon  the  issuance  of  the  restraining  order, 
Btill,  having  taken  jurisdiction  of  the  eeneral 
Bubject  of  litigation,  he  has  power,  aside  from 
the  statute,  to  order  such  undertaking  or  to 
make  any  other  order  in  the  progress  of  the 
case  for  the  furtherance  of  the  obj[ects  of  the 
litigation,  and  the  protection  of  its  subject 
matter.    (Prader  v.  Purkett,  18  Oal.  688.) 

821.  An  undertaking  in  such  case,  reciting 
that  it  is  made  in  pursuance  of  the  order  ei 
eoort  re(iuiring  a  bond  in  the  suit  in  which  a 
restraining  order  was  already  in  force,  suffi- 
ciently expresses  a  consideration.  The  order 
for  the  bond  and  the  undertaking  must  be 
taken  together.  (Prader  v.  Purkett,  13  Cal. 
588.) 

822.  When  a  temporary  restraining  order  is 
made  upon  an  application  for  a  temporarjr  in- 
junction, and  the  restraining  order  is  limited 
to  the  pendency  of  the  motion  for  a  tempo- 
rary injunction,  upon  condition  that  a  bond 
be  filed  to  pay  all  damage  resulting  from  the 
restraining  order,  a  bond  given  in  considera- 
tion of  a  writ  of  injunction,  pending  the  hear- 
ing of  the  action,  is  not  such  a  bond  as  was 
contemplated  bv  the  restraining  order,  and 
imposes  no  liability,  if  the  action  be  dis- 
missed for  want  of  jurisdiction,  without  the 
preliminary  injunction  prayed  for  in  the  bill. 
(Byam  v.  Cashman,  78  Gal.  525.) 

Actions  on  bonds.    See  post,  Y. 

323.  If  preliminary  injunction  has  been  is- 
sued on  insufficient  undertaking  the  court 
has  power^  upon  a  motion  to  dissolve,  to  order 
that  the  injunction  be  dissolved,  unless  a 
proper  undertaking  be  given.  And,  where  an 
undertaking  is  given  in  response  to  such  an 
order,  the  nhrase  "in  case  said  injunction 
ahall  issue,  ^  used  in  the  undertaking,  does 
not  of  itself  conclusively  show  that  the  under- 
tfl^dng  was  not  upon  the  injunction  continued 
in  force.  The  circumstances  may  be  such  as  to 
show  that  it  was  so  given.  (Lambert  v.  Haa- 
keU,  80  Oal.  611.) 

324.  Section  529  of  the  Code  of  Civil  Pro- 
cedure, providing,  among  other  things,  that, 
when  the  sufficiency  of  sureties  upon  an  in- 
junction bond  is  "excepted  to,  the  plaintiff's 
sureties,  upon  notice  to  the  defendant  of  not 
less  than  two  nor  more  than  five  davs,  must 
justify  before  a  judge  or  county  clerk  in  the 
same  manner  as  upon  bail  or  arrest,  and,  upon 
lidlare  to  justify  at  the  time  and  place  ap- 
pointed, the  oraer  granting  the  injunction 
shall  be  dissolved,''  must  be  construed  to 
mean  tiiat  notice  of  justification  must  be 
given  to  the  defendant  of  not  less  than  two 
nor  more  than  five  days  after  the  filing  and 
serving  of  the  notice  of  exception  to  the  suffi- 
ciency of  the  sureties,  and  the  plaintiff's  sure- 
ties must  justify  within  five  aavs  after  said 
notice  of  exception  is  given,  or  the  injunction 
will  be  dissolved  upon  motion.  (McSherry 
V.  Pennsylvania  etc.  G.  M.  Co.,  97  Cal.  637.) 


325.  Where  it  appeared  that  a  plaintiff,  in 
an  action  in  which  an  injunction  had  been  ob- 
tained, might  have  been  misled  by  correspond- 
ence had  between  his  attorney  and  the  at- 
torneys for  the  defendant  as  to  the  time 
agreed  upon  between  them  when  the  sureties 
upon  the  injunction  bond  should  justify,  an 
order  of  the  trial  court,  upon  motion  therefor, 
dissolving  the  injunction  for  failure  of  the 
sureties  to  justifv  within  the  statutory  time, 
was  revorsea,  with  directions  to  the  trial  court 
to  make  an  order  granting  the  motion  to  dis- 
solve the  injunction,  unless  ihe  plaintiff's 
sureties  should  justify  upon  proper  notice  to 
the  defendant  within  five  days  after  the  filing 
of  the  remittitur.  (McSherry  v.  Pennsyl- 
vania etc.  G.  M.  Co.,  97  Cal.  637.) 

Necessity  of.    See  ante,  286. 

8.  DispuUd  Questions;  Practfcs  Regarding;  What 

Considered  on, 

326.  Where  title  of  plaintiff  is  disputed  in 
answer  the  usual  practice  has  been  to  ask 
the  assistance  of  equity  in  aid  of  an  action  at 
law ;  but  there  are  many  cases  in  which  the 
powers  of  a  court  of  equity  have  been  invoked 
in  the  first  instance.  And  equity  generally 
directs  an  issue  at  law  as  to  the  title,  and 
awaits  the  action  of  the  court  of  law  upon 
that  issue.    (Hicks  v.  Michael,  15  Cal.  107.) 

327.  In  action  brought  bv  daughter  to  whom 
her  father  had  conveyea  property  in  con- 
sideration of  her  marriage,  to  restrain  an  ex- 
ecution sale  of  the  property  by  a  judgment 
creditor  of  the  father,  an  objection  by  the 
creditor  that  the  antenuptial  contract  was 
not  in  writing  is  not  tenable.  (Cohen  v. 
Knox,  90  Cal.  266.) 

328.  Answer  in  suit  for  injunction  justify- 
ing act  doue,  under  authority  of  the  city,  can- 
not be  considered  upon  a  motion  for  a  nonsuit 
where  the  defendants  offer  no  evidence  of 
their  i^rmative  defense.  (Schaufele  v. 
Dpyle,  86  Cal.  107.) 

What  considered  in.  See  Husband  and 
Wife,  320. 

Issue  6s  to  damages,  when  immaterial. 
See  ante,  239. 

9,  Form  of. 

329.  No  particular  form  is  necessary  for  a 
writ  of  injunction;  the  substantial  thing  is 
an  authentic  notification  to  the  defendants 
of  the  mandate  of  the  judge,  which  ^ey  must 
then,  at  their  peril,  obidy.  (Summers  v. 
Farish,  10  Cal.  347.) 

10.  ffandatory  Injunctioim. 

330.  Mandatory  preliminary  injunctions 
are  seldom  granted,  and  onlv  in  a  peculiar 
class  of  cases;  and,  obviously,  alleged  nui- 
sances ought  not,  in  ordinary  cases,  to  be 
abated  by  preliminary  injunction,  ((jrardner 
V.  Stroever,  89  Cal.  26.) 

331.  Mandatory  preliminary  injunctions  are 
seldom  granted.  A  very  strong  and  urgent 
case  is  required  to  Justify  such  injunction ; 
and  it  is  indispensable  that  there  be  a  clear 
case  of  prosi)ective  injury  for  which  plaintiff 
will  have  no  adequate  remedy  at  law.  The 
code  definition  of  an  injunction  omits  the 
mandatory  ingredient ;  and  there  is  nothing 
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in  the  code  more  iaTorable  to  Buch  injunctions 
than  is  to  be  found  in  tiie  general  current  of 
Englif^  and  American  auUiority.  (Gardner 
y.  Stroever,  81  Gal.  148.) 

332.  The  court  cannot,  by  mandatory  in- 
junction, require  of  the  defendant  an  act 
which  he  comd  not  do  without  making  himself 
liable  to  others  not  parties  to  the  suit,  and 
over  whom  the  court  had  no  jurisdiction. 
The  injunction  in  such  case  should  be  pro- 
hibitoiy  only.  (Dowey  ▼.  Superior  Court,  81 
Cal.  64.) 

333.  Injunction,  though  restrictive  in  form, 
is  in  fact  mandatory  if  it  has  the  effect  to  com- 
pel the  performance  of  a  substantive  act. 
(Stewart  v.  Superior  (^ourt,  100  Cal.  543.) 

//.  Judgment  in;  Duty  to  Obey;  Awarding  Dam- 
ages. 

834.  Where  a  lessor  sues  to  enjoin  the  lessee 
from  taking  the  bricks  from  and  destroyine  a 
brick  building  erected  by  the  lessee  on  uie  Tot 
leased — the  tenant  claiming  the  right  to  re- 
move the  building  under  the  terms  of  the 
lease — ^and  claims  dami^es  in  the  sum  of  one 
thousand  dollars,  and  the  answer  makes  no 
denial  of  the  damages,  and  no  proof  thereof  is 
offered^  and  the  court,  after  hearing,  grants 
the  injunction,  but  refuses  a  judgment  for 
damages,  held,  that  plaintiff  was  entitled  to 
recover  his  damages ;  that  such  form  of  suit 
is  an  unobjectionable  mode  of  concluding  the 
entire  controversy.  (Jungerman  v.  Bovee, 
19  Cal.  354.) 

335.  Where  debris  is  deposited  nppn  the 
lands  of  the  plaintiff  by  means  of  oifferent 
ditches  constructed  and  operated  by  several 
defendants,  between  whom  there  was  no  con- 
cert of  action,  a  joint  action  may  be  main- 
tained to  enjoin  tnem  all  from  continuing  the 
wrong,  but  a  joint  judgment  for  damages  in 
such  action  is  erroneous,  and  will  be  reversed. 
(Miller  v.  Highland  Ditch  Co.,  87  Cal.  430.) 

336.  Some  two  hundred  persons,  of  whom 
plaintiff  was  one,  claimed  each  separate  parts 
of  a  tract  of  land  called  the  **  Encinal,''  de- 
riving their  several  titles  from  a  common 
source,  and  all  through  a  deed  of  the  whole 
tract  from  Peralta  to  Hays.  Plaintiff  brought 
the  action  for  himself  and  on  behalf  of  the 
others,  whose  titles  were  similarly  situated, 
for  the  purpose  of  equitable  relief  against  cer- 
tain subsequent  conveyances  of  the  Encinal 
made  by  Peralta,  alleged  to  be  fraudulent,  and 
to  constitute  a  cloua  upon  the  title  derived 
through  the  deed  to  Hays,  and  asked,  as  a  p|or- 
tion  of  the  relief,  a  i>erpetual  injunction 
against  any  further  alienations  by  the  fraudu- 
lent grantees  (defendants).  The  decree  pro- 
nounced the  subsequent  conveyances  fraudu- 
lent and  void  and  fln*anted  the  injunction  asked 
as  to  the  plaintin's  separate  portion  of  the 
land,  but  not  as  to  that  of  the  otners  for  whom 
he  sued.  Held,  on  appeal  by  plaintiff  from 
this  decree,  that  it  was  not  in  this  respect  er- 
roneous ;  tnat  there  was  no  such  community 
of  interest  between  the  plaintiff  and  those 
whom  he  represented  in  the  action  as  entitled 
him  to  an  injunction  in  their  favor.  (Gib- 
bons V.  Peralta,  21  Cal.  629.) 

337.  Where  a  bill  is  filed  by  the  people  on 
the  relation  of  the  attorney  general  to  enjoin 


the  state  treasurer  from  paving  money  oat  d 
the  treasury,  on  the  grouna  of  the  unconsti- 
tutionality of  the  act  directing  the  treasurer 
to  make  the  payment,  and  the  court,  on  the 
final  trial,  deny  the  injunction,  the  judgment 
denying  tile  injunction  should  not  contain 
a  clause  adjudging  and  decreeing  that  the 
treasurer  pay  over  the  money  as  required  by 
the  law.  (People  ex  rel.  McCuUoagh  v. 
Pacheco,  27  Cal.  175.) 
Cited  6  Col.  512. 

838.  Where  an  assessment  is  laid  upon  land 
in  the  city  of  San  Franciseo  it  is  not  within 
the  province  of  a  court  to  interfere  and  order 
a  safe  of  the  land  bj  a  decree  rendered  in  an 
injunction  suit,  instituted  by  the  owner  of  the 
land  for  the  purpose  of  preventing  a  sale  un- 
der an  ordinance  of  the  city.  (Weber  v.  C^ity 
of  San  Francisco,  1  Cal.  455.) 

Cited  72  Cal.  433 ;  98  Cal.  674. 

839.  In  a  suit  for  an  injunction  the  court 
found  that  the  plaintiff  was  entitied  to  a  per- 
petual injunction  to  compel  the  discontinu- 
ance by  tne  defendant  of  the  acts  complained 
of.  A  decree  was  entered  accordingly,  but 
was  made  subject  to  the  condition  that,  on 
the  X)erformance  of  certain  specified  acts  by 
the  defendant,  it  should  be  entitled  to  have 
the  decree  vacated  and  set  aside.  Held,  that 
this  portion  of  the  decree  was  erroneous,  and 
that  the  plaintiff  was  entitled  to  an  absolute 
and  unconditional  injunction.  (People  v. 
Gold  Run  etc.  Co.,  66  Cal.  155.) 

Affirmative  relief  not  prayed  for  is  im- 
proper.   See  Pleading  and  Practice,  787. 

Decree  in,  construction  of.  See  Mines  and 
Mining,  376. 

Decree  in  as  res  adjudicata.  See  Judg- 
ments, 337,  et  seq. 

340.  Parties  against  whom  an  injunction 
has  been  issued  are  bound  to  obey  the  spirit  as 
well  as  the  letter  of  the  injunction,  and  are 
justified  in  acting  so  as  not  to  render  them- 
selves liable  for  a  contempt  in  disregarding  it 
on  the  ground  that  it  is  ambiguous,  and  it 
does  not  lie  in  the  mouth  of  the  i)er8on  who 
has  secured  an  iniunction  which  is  ambiguous 
in  its  terms  to  object  to  its  obedience  on  the 
part  of  the  defendants,  or  to  their  claim  for 
recompense  for  the  damage  they  have  sus- 
tained thereby.  His  acquiescence  in  their 
obedience  must  be  accei)ted  as  his  own  con- 
struction of  the  manner  in  which  he  intended 
it  to  be  obejred,  and  his  bondsmen  are  lia- 
ble upon  their  bond  for  the  damages  conse- 
quent thereon.  (Asevado  v.  Orr,  100  Cal. 
^3.) 

Duty  of  court  to  obey  injunction  of  co- 
ordinate court.    See  post.  III,  12. 

Violation  of  writ.    See  Contempt,  IV,  7. 

Sale  by  sheriff  contrary  to  injunction.  See 
Executions,  IX,  5,  a;  Sheriffs,  IV,  8,  m. 

Rights  under  perpetual  injunction  to  re- 
strain injury  to  levee.    See  ante,  II,  8. 

Judgment  in  action  to  enjoin  interference 
with  mtch.    See  ante,  U,  8. 

12.  Duty  of  Court  to  Obey  injunction  of  CO'Ordi" 
note  or  Circuit  Court 

841.  Injunction  operates  to  restrain  not 
only  party  enjoined,  out  other  courts,  on  the 
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ground  of  jadicial  comity.    (Engela  ▼•  Lu- 
beck,  4  Cal.  31.) 

342.  The  comity  which  one  coart  owes  to 
another  of  concurrent  jurisdiction  should  al- 
ways prevent  the  one  from  lending  itdelf  as 
an  instrument  in  permitting  a  contempt  of 
the  process  of  the  other,  by  aJlowin^^  a  i>ro 
ceedmg  before  it  to  be  conducted  in  violation 
of  the  injunction  of  such  co-ordinate  court. 
(Sharon  v.  Sharon,  84  Cal.  424.) 

343.  An  injunction  granted  by  a  court  of 
concurrent  jurisdiction  in  a  previous  suit  be- 
tween the  same  parties  respecting  the  same 
subject  matter,  restraining  one  of  the  parties 
from  subsequent  proceeoings  in  reference 
thereto,  when  brought  to  the  notice  of  an- 
other court,  in  which  proceedings  had  been 
subsequently  instituted  by  him,  in  disregard 
of  the  injunction,  should  IJe  respected  by  that 
court,  and  operate  as  a  stay  of  proceedings  in 
the  subsequent  suit.  (Engels  v.  Lubeck,  4 
Cal.  31.) 

Cited  9  Cal.  015;  84  Cal.  431,  432. 

344.  If  the  circuit  court  having  prior  juris- 
diction has  rendered  judgment  canceling  a 
foiged  instrument  claimed  bv  the  defendant 
to  be  a  subsisting  contract  of  marriage  with 
the  plaintiff,  ana  enjoining  the  use  of  such 
instrument,  it  is  the  duty  of  the  state  court 
to  respect  and  enforce  me  injunction  of  the 
circuit  court  embodied  in  such  decree,  and  to 
compel  the  plaintiff  in  the  state  court  to 
obey  the  injunction,  and  desist  from  the  en- 
forcement of  any  marital  or  property  rights 
in  the  action  in  the  state  court,  wnich  are  es- 
sentially based  upon  the  forged  and  canceled 
contract  of  marriage.  (Sharon  y.  Sharon,  84 
Cal.  424.) 

345.  To  claim  alimony  and  costs  against  de- 
fendant's executor  under  a  judgment  of  the 
state  court,  based  upon  an  alleged  contract  of 
marriajge  canceled  by  decree  of  the  circuit 
court,  IS  to  make  a  claim  under  and  by  virtue 
of  that  writing  in  yiolation  of  the  injunction 
of  the  circuit  court  prohibiting  the  one  who  is 
the  plaintiff  in  the  state  court  from  **  making 
any  claim  or  setting  up  any  right,  interest,  or 
claim  of  any  kind  under  or  bv  virtue  of  said  in- 
strument or  declaration  of  marriage,  either 
as  wife  of  complainant,  or  for  any  interest  in 
property  or  right  of  any  kind  or  nature 
against  said  complainant,  his  heirs,  execu- 
tors, administrators,  or  successors  in  inter- 
est."    (Sharon  v.  Sharon,  84  Cal.  424.) 

f3.  Branting  Injunction  on  Final  Judgment 

346.  If  plaintiff  prevail  in  an  action  to  quiet 
title  a  decree  inserted  in  the  judgment  en- 
joining defendant  from  making^  any  further 
contest  on  plaintiffs'  title,  even  if  not  strictly 
correct,  does  not  injure  defendant.  Such  de- 
cree does  not  preclude  defendant  from  avail- 
ing himself  of  an  after-acquired  title.  (Reed 
V.  Calderwood,  32  Cal.  109.) 

347.  An  injunction  granted  upon  the  rendi- 
tion of  final  judgment  is  a  part  of  the  judg- 
ment.   (McGarranan  v.  Maxwell,  28  Cal. 75.) 

Judgment,  when  cannot  include.  See  Irri- 
gation Districts,  53. 

14.  Mppoal  from;  Injunction  Ponding. 

348.  The  injunction  is  a  mere  remedial  pro- 
cess, and  when  the  party  obtaining  it  has  also 


obtained  judgment  upon  his  cause,  the  su- 
preme court  will  not  revise  the  propriety  of 
granting  the  writ.   (Hicks  v.  Davis,  4  Cal.  67.) 

349.  Plaintiffs  obtained  a  preliminary  in- 
junction restraining  defendants  from  ob- 
structing a  road  leading  to  plaintiffs'  mine. 
Upon  the  answer  being  filed  the  injunction 
was  dissolved.  Plaintiffs  being  about  to  appeal 
from  the  order  dissolving  the  injunction  the 
judge  below  thereupon  made  an  order  that, 
upon  such  appeal  being  perfected  by  filing  a 
bond,  etc.,  as  required  by  him,  the  order 
granting  the  injunction  should  be  revived  and 
continue  in  force.  Plaintiffs  perfect  the  ap- 
peal, and  apply  to  the  supreme  court  for  an 
injunction  pending  the  appeal,  on  the  ground 
that  defendants  are  disregaroing  said  reviv- 
ing order,  and  obstructing  to  the  ruin  of  plain - 
tins.  Held,  that  the  application  must  be 
denied  if  this  court  had  the  nower  to  grant 
it ;  that  the  remedy  of  plaintin  under  the  re- 
viving order  is  ample  to  protect  him  until  the 
appeal  can  be  heard,  or  the  injunction  be  dis- 
solved by  some  competent  authority.  (£1- 
dridge  V.  Wright,  15  Cal.  88. ) 

Cited  64  Cal.  424. 

Appealability  of  orders  and  decrees  on  peti- 
tion for.    See  Appeals,  II,  8. 

Appeal,  time  for  appeal  from  order  granting 
or  dissolving.    See  Appeals,  lY,  5. 

Bond  on  appeal  from.  See  Appeals,  650, 
1759. 

Appeals,  orders  on  motion,  how  presented 
on.    See  Appeals,  VII,  23. 

Bill  of  exceptions,  time  for.  See  Appeals, 
828. 

Identification  of  affidavits  used  on  motion. 
See  Appeals,  1149. 

Appeal,  review  of  order  grantinsN  continu- 
ing, or  dissolving.    See  Appeals,  XI,  13,  h. 

Appeal  must  be  determined  on  record.  See 
Appeals,  1903. 

Appeal,  effect  of  on  injunction.  See  Ap^ 
peals,  YIII,  7 ;  Mandamus,  88. 

Trial  pending  appeal  from  order  todissolve. 
See  Pronibition,  do. 

Certiorari  to  review  orders  in.  See  Cer- 
tiorari, III,  2,  d. 

IT.  Duratloiiy  Modifleatloiif  Bevivingy  and 

Dissolation  of* 

/•  Preliminary  Injunction  or  Reetraining  Order, 
Duration  of;  Diecretion  as  to;  tffect  of 
Judgment 

350.  Granting  and  continuing  injunctions 
rest  very  much  in  sound  discretion  of  the 
court,  to  be  governed  by  tbe  nature  of  the 
case.    (Hicks  v.  Michael,  15  Cal.  107.) 
Cited  39  Cal.  167 ;  9  Mont.  475. 

Discretion  as  to.  See  ante,  151 ;  post,  363, 
372-74. 

351.  In  an  action  for  a  perpetual  injunction, 
where  the  court  issues  a  temporary  restrain- 
ing order  pending  an  order  to  show  cau^  why 
an  injunction  should  not  be  granted  to  stay 
proceedings  pending  tbe  final  determination 
of  the  suit,  the  setting  aside  of  the  temTx>rary 
restraining  order  by  the  court  is,  in  effect,  a 
refusal  to  erant  the  injunction.  (Walker  v. 
Emerson,  §i  Cal.  456.) 

352.  A  preliminary  order  of  injunction  is  a 
provisional  remedy  which  is  merged  in  a  per- 
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peiual  inlnnction  granted  in  the  final  decree, 
and  its  xanctiona  and  operative  effect  are 
thereby  terminated.  (Sheward  ▼•  Citiiens' 
Water  Co.,  90  Cal.  636.) 

853.  In  an  action  for  an  injunction  the 
force  of  a  restraining  order  previously  issued 
ceases  upon  the  sranting  of  an  injunction 
pendent  lite.    (Conen  v.  Gray,  70  Cal.  86.) 
Cited  80  Cal.  622. 

864.  Where,  under  the  one  hundred  and 
sixteenth  section  of  the  Practice  Act,  an  order 
is  made  to  show  cause  why  an  injunction 
should  not  be  muted,  and  restraininff  de* 
fendants  until  uie  hearing;,  and  on  the  hear- 
ing upon  the  order  the  injunction  is  refused, 
the  restraining  order  expires  by  limitation. 
(Hicks  V.  Michael,  16  Cal.  107.) 
Cited  70  Cal.  86;  89  Cal.  442. 

866.  Where  suit  is  brought  to  set  adde  a 
judgement  on  the  ground  of  fraud,  and  a  re- 
straining order  is  issued  in  such  suit  at  the 
instance  of  the  plaintiff,  and  subsequently,  at 
a  final  hearing,  the  court  decides  that  such 
judgment  was  not  fraudulent,  but  valid,  held, 
that  the  effect  of  such  judgment  is  that  plain- 
tiff was  not  entitled  to  the  restraining  order. 
(Hey man  v.  Landers,  12  Cal.  107.) 

866.  In  an  action  of  trespass,  where  an  in- 
junction is  sought  and  the  judgment  is  for  the 
defendant,  the  injunction  falls  with  the  judg- 
ment for  the  defendant.  This  conclusion 
does  not  trench  upon  the  positions  (1)  that  a 
judgment  in  trespass  does  not  necessarily  de- 
termine the  title  to  the  real  estate  alleged  to 
be  trespassed  on ;  and  (2)  that  upon  a  proper 
state  of  facts  an  injunction  may  be  a  proper 
remedy  upon  an  original  bill  in  equity  to  en- 
join trespass  and  waste  where  the  injury  is 
irreparable  and  goes  to  the  destruction  of  the 
inheritance.  (Brennan  v.  Gaston,  17  Cal. 
872.) 

Temporary  injunction  in  case  of  trespass. 
See  ante,  162. 

Preliminarv  injunction  ceases  when  final 
decree  is  made.    See  post,  426. 

Where  acts  already  performed.    See  ante, 

n,i. 

Injunction  falls  when  action  fails.  See 
Mines  and  Mining,  812. 

2.  £ifect  of  Motion  for  or  OratiHng  of  Mow  Trial  on. 

867.  If  the  plaintiff  is  entitled  to  an  injunc- 
tion, and  obtains  one  before  the  trial^  ne  is 
entitled  to  retain  it  upon  the  cause  being  re- 
manded for  a  new  trial.  (Hess  v.  Winder,  84 
Cal.  270.) 

368.  If,  in  an  action  to  try  the  right  to  a 
mining  claim  a  preliminary  injunction  is 
granted  on  plaintiff's  motion,  and  on  appeal 
to  the  supreme  court  a  judgment  in  favor  of 
plaintiff  is  reversed  and  a  new  trial  granted, 
this  granting  of  a  new  trial  does  not  entitle 
the  defendant  to  a  dissolution  or  modification 
of  the  injunction.  (Hess  v.  Winder,  84  Cal. 
270.) 
Cited  80  Cal.  624. 

860.  Pendency  of  a  motion  for  a  new  trial 
does  not  operate  as  a  suspension  of  an  injunc- 
tion.   (Ortman  v.  Dixen,  9  Cal.  28.) 
Cited  63  Cal.  47. 

Effect  of  reversal  of  judgment  on.  See  Ap- 
peals, 3091. 


3.  ModOSeaHon  or  Rofifing  ot 

860.  A  court  that  grants  a  preliminary  in- 
junction may,  in  the  exercise  of  its  judicial 
discretion,  modify  the  injunction  at  any  time 
before  final  judinnent.  (Hobbs  v«  Amador 
etc.  Canal  Co.,  66  Cal.  161.) 

861.  Court  below  mav^  on  proper  showing, 
revive  injunction  once  dissolved  or  ^[rant  an 
injunction  previously  denied,  and  this  is  the 
extent  of  its  power  when  the  matter  has  been 
onoe  disposea  of.  (Hicks  v.  Michael,  15  CaL 
107.) 

862.  If  a  preliminary  injunction  is  dissolved 
upon  grantmg  a  nonsuit,  and  the  judgment  is 
afterwards  reversed  on  appeutl,  tne  plaintiff, 
upon  a  proper  application,  will  be  entitled  to 
a  renewal  oi  the  injunction  upon  filing  the  re- 
mittitur in  the  court  below.  (Harris  v.  Mc- 
Gregor, 29  Cal.  124.) 

4.  Dio9olution  of:  Ro^toring  Proporfy, 

868.  The  dissolution  or  continuing  in  force 
of  a  preliminary  injunction  is  a  matter  largely 
within  the  judicial  discretion  of  the  court  be- 
low ;  and  it  is  the  settled  rule  in  such  casee 
that  this  court  will  not  interfere  with  the  ac- 
tion of  the  lower  court  unless  there  has  been 
an  abuse  of  discretion.  (Parrot  v.  Floyd,  54 
Cal.  634,  cited  64  Cal.  600,  60  Cal.  408,  63  Csl. 
238,  843;  Jewell  v.  McKinley.  64  Cfal.  600; 
P^e  V.  McKinley,  54  Cal.  582,  cited  60  Cal. 

864.  Where  an  injunction  has  been  granted 
without  notice  to  the  defendant  he  may  move 
to  dissolve  (1)  upon  the  papers,  whatever 
th(>y  may  have  been,  upon  which  it  was 
sranted;  or  (2)  upon  tne  papers  upon  which 
it  was  granted,  and  affidavits  on  tne  part  of 
the  defendant,  with  or  without  the  answer. 
(Falkinbuig  v.  Lucy,  86  Cal.  62.) 

Cited  44  Cal.  184;  72  Cal.  272. 

865.  Where  an  injunction  is  granted  with- 
out notice  upon  the  filing  of  a  complaint, 
and  an  answer  is  afterwards  filed  denying 
all  the  equities  of  the  complaint,  the  injunc- 
tion will  be  dissolved  on  motion.  (Real  Del 
Monte  Co.  v.  Pond  Co.,  28  Cal.  82,  cited  69 
Cal.  280;  Burnett  v.  Whitesides,  18  Cal.  156, 
cited  23  Cal.  84.) 

866.  Where  the  answer  to  a  bill  for  an  in- 
junction denies  all  the  equity,  if  any,  of  the 
bill,  a  preliminary  injunction  should  not  be 
granted.    (Crandall  v.  Woods,  6  Cal.  449.) 

867.  Where  a  motion  to  dissolve  an  injunc- 
tion is  heard  upon  the  pleadings  alone  it 
should  be  granted  if  the  answer  denies  all  the 
material  afiegations  of  the  complaint.  (John- 
son V.  Wide  West  Min.  Co.,  22  Cal.  479.) 
Cited  23  Cal.  84. 

868.  When  an  injunction  has  been  obtained 
ui>on  the  allegation  that  the  property,  the  dis- 
position of  which  is  enjoine^  is  the  common 
property  of  the  plaintin  and  defendant,  on  the 
coming  in  of  the  answer,  denying  that  there  is 
any  common  property,  the  injunction  should 
be  dissolved,  unless  uie  plaintiff  shows  by 
affidavits,  or  other  competent  testimony,  that 
the  denials  of  the  answer,  in  that  particular, 
are  untrue.  Per  Rhodes,  J.,  dissenting.  (De 
Godey  v.  Gtodey,  39  Cal.  167.) 

369.  A  temporary  injunction  should  not  be 
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diBBolved  on  the  oomiiig  in  of  the  answer, 
which  doe«  not  present  a  full  or  fair  denial  of 
the  equities  disclosed  in  the  complaint,  or 
whieh  does  not  denj  the  principal  matters  on 
which  the  complaint  proceeds  at  all.  (Be 
CKxley  t.  Godey,  39  Gal.  157.) 
Cited  42  Gal.  462. 

870.  When  sufficient  equities  are  shown  in 
the  complaint,  and  which  are  not  denied  by 
the  answer,  there  is  no  error  in  refusing  to 
diesolye  an  injunction.  (Fuhn  y.  Weber,  88 
Gal.  686.) 

371.  The  general  rule  that  when  an  answer 
fully  denies  the  equities  of  the  complaint  the 
injunction  should  be  dissolved  is  not  one  of 
nniyersal  application ;  nor  does  it  follow,  as  a 
necessary  legal  conclusion,  that  the  injunction 
be  dissolvea  on  the  coming  in  of  such  an  an- 
swer.   (De  Godey  ▼.  Godey,  39  Gal.  157.) 

872.  Thouffh  an  injunction  should  in  gen- 
eral be  dissoTved  when  all  the  equities  of  the 
bill  are  denied  by  the  answer,  yet  there  may 
be  circumstances  disclosed  by  the  pleadings 
under  which  the  court  will,  in  the  exer- 
cise of  a  sound  discretiouj  be  justified  in  con- 
tinuing it  till  the  heanns  on  the  merits. 
(McGreery  y.  Brown,  42  Gar.457,  cited  52  Gal. 
67,  279,  54  Gal.  535,  60  Gal.  407,  63  Gal.  238; 
Gardner  y.  Perkins,  9  Gal.  553,  cited  13  Gal. 
158,  23  Gal.  84.  4  Ney.  415. ) 

878.  Where  the  princiiMd  relief  sought  in 
the  action  is  to  obtain  an  injunction  restrain- 
ing an  execution  sale,  ana  the  denial  of  a 
temporary  injunction  is  equivalent  to  a  dis- 
misftsd  of  the  action^  and  the  granting  of  it 
cannot  prejudice  or  imperil  the  rights  of  the 
defendant,  the  temporary  injunction  should 
be  granted  and  continued  until  the  hearing, 
notwithstanding  an  answer  denying  the 
equities  of  the  complaint.  (Porter  y.  Jen- 
nmgs,  89  Gal.  440.) 

374.  The  dissolution  or  continuance  of  an 
injunction  in  a  case  where  the  answer  denies 
all  the  all^^tions  of  the  complaint  is  largely 
a  matter  of  judicial  discretion,  and,  unless  it 
appears  from  the  records  in  the  case  that  the 
discretion  has  been  abused,  the  action  of  the 
court  will  be  sustained.  (Bogers  y.  Tennant, 
45  Gal.  184,  cited  52  Gal.  279,  54  Gal.  585,  9 
Mont.  475 !  De  (jodey  y.  Godey,  39  Gal.  157, 
cited  47  Gal.  187,  50  Gal.  345,  51  Gal.  562,  52 
Gal.  67,  279,  54  Gal.  585,  60  Gal.  407,  68  Gal. 
238,  9  Mont.  475.) 

875.  Denials  in  the  answer,  upon  informa- 
tion and  belief,  are  not  such  denials  as  will 
serve  as  the  basis  of  a  motion  to  dissolve  a 
temporary  restraining  order  on  the  ground 
that  Ihe  equities  of  the  bill  are  fully  denied 
by  the  answer.  (Porter  v.  Jennings,  89  Gal. 
440;  Hiller  y.  Gollins,  63  Gal.  235.) 

876.  When  the  complaint  does  not  state  a 
cause  of  action  an  order  refusing  to  dissolve 
an  injunction  is  erroneous  for  that  reason; 
and  if  facts  pertaining  to  the  knowledge  of  the 
defendant,  which  are  essential  to  the  cause  of 
action,  are  alleged  upon  information  and  be- 
lief in  the  complaint,  and  are  positively  de- 
nied under  oath  in  the  answer,  the  injunction 
should  be  dissolved.  (Gounty  of  Yuba  v. 
Gloke,  79  Gal.  239.) 

877.  The  discretion  exercised  in  refusing  to 


dissolve  an  injunction  will  not  be  interfered 
with  merely  on  the  ground  that  some  of  the 
allegations  of  the  complaint  are  on  informa- 
tion and  belief,  a  portion  of  these  allegations 
not  being  denied  by  the  answer,  and  the  other 
supported  by  affidavits.  (Hiller  v.  Gollins,  68 
Gal.  235.) 
Gited  79  Gal.  245;  9  Mont.  475. 

378.  When  equities  of  complaint  are  fully 
denied  by  affidavits  on  the  part  of  defendant 
an  application  for  an  injunction  pendente  lite 
should  be  denied.  (Gagliardo  v.  Grippen,  22 
Gal.  362;  Kohler  v.  Los  Angeles,  39  Cfal.  510.) 

379.  Amended  complaint,  by  leave  of  court 
or  judge,  may  be  filed  without  prejudice  to  an 
injunction  previously  granted,  ana  when  thus 
filed,  ihe  injunction  will  not  be  dissolved  bv 
reason  thereof.  (Barber  v.  Reynolds,  33  Gal. 
497.) 

380.  When  a  preliminary  injunction  is 
granted  on  plaintiff's  application  the  injunc- 
tion should  De  dissolvea  if  a  nonsuit  is  granted 
on  the  trial.  (Harris  v.  McGregor,  29  Gal. 
124.) 

381.  It  is  no  ground  for  dissolvins  an  in- 
junction ui>on  a  motion  made  upon  the  com- 
plaint alone  that  two  causes  of  action  have 
been  improperly  joined,  without  separately 
stating  them.    (Fuhn  v.  Weber,  38  (M.  636.) 

882.  The  county  ludge  who  grants  an  in- 
junction may  dissolve  or  modify  the  same 
upon  a  proper  application.  (Greanor  v.  Nel- 
son, 23  Gal.  464.) 

883.  Where  an  order  granting  an  injunction 
is  made  ex  parte  the  injunction  may  be  dis- 
solved without  notice.  (Borland  v.  Thorn- 
ton, 12  Gal.  440.) 

Gited  33  Gal.  390. 

384.  Under  section  582  of  the  Gode  of  Givil 
Procedure  an  injunction  granted  upon  an  ex 
parte  application  of  the  plaintiff  cannot  be 
set  aside  upon  a  showing  made  by  the  defend- 
ant that  since  the  issuance  of  the  injunction 
the  matter  complained  of  has  been  abated, 
unless  a  notice  of  the  application  to  dissolve 
the  injunction  is  given  to  the  plaintiff. 
(Hefflon  v.  Bowers,  72  Gal.  270.) 

385.  Section  334  of  the  Practice  Act  provides 
that  an  order  made  out  of  court,  without 
notice  to  the  adverse  party,  mav  be  vacated 
or  modified  without  notice.  The  provieion 
made  in  section  118,  that,  if  an  injunction  be 
granted  without  notice,  the  defendant,  at  any 
time  before  trial,  may  ftppj/t  upon  reasonable 
notice,  to  dissolve  or  modify  the  same,  is  not 
a  substitution  for  the  power  conferred  by  sec- 
tion 334,  but  in  addition  to  it.  (Borland  v. 
Thornton,  12  Gal.  440.) 

Gited  72  Gal.  273,  276. 

386.  The  privilege  of  moving  for  a  dissolu- 
tion of  an  injunction  upon  the  filing  of  an  an- 
swer is  limited  to  cases  where  the  injunction 
is  originally  granted  without  notice.  (Natoma 
etc.  (Jo.  V.  Glarkin,  14  Gal.  544.) 

Gited  16  Gal.  85. 

387.  Where  the  injunction  is  mnted  on  a 
rule  to  riiow  cause  it  cannot  be  dissolved  un- 
til the  final  hearing,  unless  the  right  to  ap- 
ply for  dissolution  on  filing  the  answer  be 
expressly  reserved.  (Natoma  etc.  Go.  v. 
Glarkin,  14  Gal.  544.) 
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388.  An  injanctioii  granted  apon  an  order 
to  ahow  cause,  and  after  a  full  hearing  on  the 
merits,  cannot  be  dissolved  on  motion  before 
the  final  hearing.  The  only  remedy  is  to  ap- 
peal from  the  oraer  mnting  the  injunction* 
(Natoma  etc  Co.  t.  f  arker,  16  Cal.  83.) 
ated  80  Cal.  409. 

389.  The  right  to  move  to  dissolve  an  in- 
junction before  finiJ  hearing  exists  only  where 
it  was  granted  without  notice,  accoiding  to 
section  118  of  the  Practice  Act.  (Natoma  etc. 
Co.  V.  Parker,  16  Cal.  83.) 

Cited  16  Cal.  117;  18  Nev.  374. 

390.  Where  an  answer  is  used  on  the  motion 
to  dissolve  it  is  treated  as  an  affidavit,  and 
the  plaintiff  may  use  affidavits  in  opposi- 
tion thereto.  (Hiller  v.  Collins,  68  Cal.  235; 
Falkinburg  v.  Lucy,  35  Cal.  52;  Delger  v. 
Johnson,  44  Cal.  182,  cited  72  Cal.  272,  2 
Utah,  16.) 

391.  The  plaintiff  is  not  required  to  serve 
upon  the  defendant  copies  of  afSdavits  used  in 
replj  to  the  answer,  on  a  motion  to  dissolve 
an  injunction.    (Delger  v.  Johnson,  44  Cal. 

182.) 

392.  Action  for  damases  for  trespass  alleged 
to  have  been  committed  b^  defendants  upon 
certain  auarts-mining  claims,  and  also  for  a 
perpetual  injunction  asainst  future  trespasses, 
which  was  granted.  Defendants  deny  all  the 
allegations  of  the  complaint  and  set  up  owner- 
ship of  certain  mining  ground.  Verdict  gen- 
erally "for  defendants,"  and  judgment  in 
their  favor  for  costs.  Defendants  move  to 
amend  the  judgment  by  dissolvinfl;  the  in- 
junction. Motion  denied,  but  the  judgment 
modified  so  as  to  ^rmit  defendants  to  work 
the  ground  set  up  in  their  answer.  After  the 
term  had  expired  defendants  appjeal  from  this 
order  refusing  to  dissolve  the  injunction,  and 
subsequently,  upon  defendants  giving  bond, 
the  judge,  in  chambers,  made  an  ex  parte  or- 
der directing  plaintiffs  to  yield  possession  of 
the  ground  described  in  the  answer  to  de- 
fendants, which  order  plaintiffs  refused  to 
obey;  and  then  followed  an  order  to  show 
cause  why  they  should  not  be  punished  for 
contempt.  Held,  that  the  court  had  no  power 
to  make  the  ex  parte  order  for  the  restitution 
of  iK)S8es8ion  or  the  induction  of  defendants 
into  possession  of  the  premises,  as  this  was 
in  sTOct  to  decide  the  whole  controversy  in 
limine,  and  to  execute  the  judgment  by  an  ex 
parte  order;  that  the  possession  bv  plaintiffs 
of  the  premises  was  property,  ana  could  not 
be  disposed  of  except  in  due  course  of  law; 
and  that  all  the  subsequent  orders — for  con- 
tempt, etc.  —  being  dependent  on  this,  fall 
with  it.  (Brennan  v.  Gaston,  17  Cal.  374.) 
Cited  6  Col.  537. 

Want  of  or  insufficient  bond.  See  ante, 
III,  7. 

Dissolved  on  coming  in  of  answer  when. 
See  Quieting  Title,  156. 

T*  AeUons  for  Damages* 

f,  Whw  and  Against  Whom  Lie;  Demand, 

393.  Judgment  dismissing  suit  in  which 
temporary  injunction  had  Men  granted,  for 
want  of  prosecution,  amounts  to  a  determina- 
tion by  the  court  that  the  injunction  was  im- 


properly granted,  and,  after  anch  judgment, 
suit  lies  upon  the  injunction  bond.   (I]&wliiig 
V.  Polack,  18  Cal.  625.) 
Cited  21  Cal.  164;  1  Mont.  906. 

994.  Such  judgment  ia,  in  effect,  a  final 
judgment  in  favor  of  defendant ;  and  although 
it  may  not  preclude  the  plaintiff  from  bring- 
ing a  new  suit,  still,  for  all  purposes  con- 
nected with  the  proceedings  in  the  particular 
action,  the  rights  of  the  parties  are  affected 
by  it  in  the  same  manner  as  if  there  had  been 
an  adjudication  upon  the  merits.  (Dowling 
V.  Polack,  18  Cal.  625. ) 

395.  The  voluntary  dismissal  of  an  injunc- 
tion suit  by  the  plaintiff  has  the  same  effect 
as  a  decision  of  the  court  that  he  was  not  en- 
titled to  the  injunction.  (Asevado  v.  Orr,  100 
Cal.  293.) 

396.  The  fact  that  the  plaintiff  in  the  in- 
junction suit  voluntarily  dismissed  the  action 
does  not  show  an  admission  on  his  part  that 
he  had  no  probable  cause  for  commencing  it. 
(Asevado  v.  Orr,  100  Cal.  293.) 

897.  Order  made  by  court  dissolving  injunc- 
tion, without  assigning  erounds  on  which 
the  dissolution  was  granted,  is  prima  facie  an 
adjudication  that  the  plaintiff  was  not  entitied 
to  tibe  injunction,  and  sufficient  to  enable  him. 
to  maintain  an  action  on  the  injunction  bond. 
(Fowler  v.  Frisbie,  37  Cal.  34.) 
Cited  63  Cal.  55 ;  92  Cal.  147 ;  doubted  63  Cal. 

in,  172. 

398.  One  Grondona  brought  an  injunction 
suit  against  John  D.  Bennett,  the  plaintiff 
herein.  An  undertaking  was  given,  and  a 
preliminary  injunction  issued  as  prayed  for  in 
the  complaint.  Bennett  moved  to  dissolve  the 
injunction  on  the  ground  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  the  motion  was  granted. 
He  also  demurred  to  the  complaint  on  the 
same  ground,  and  the  demurrer  was  sustained 
and  notice  thereof  dulvKiven.  Twenty-one 
days  after  the  service  of  the  notice  the  com- 
plaint not  having  been  amended^  and  nothing 
further  done  in  the  case^  an  action  was  com- 
menced on  the  undertaking.  The  defendants 
objected  that  the  action  was  prematurely 
brought.  Held,  that  the  proceedings  in  the 
injunction  suit  amounted  to  a  final  determina- 
tion tiiat  Grondona  was  not  entitled  to  the 
injunction,  and  that  the  obiection  made  by 
the  defendant  was  untenable.  (Bennett  v. 
Pardini,  63  Cal.  154.) 

399.  Suit  upon  an  undertaking  i^ven  on  the 
issuance  of  an  injunction  in  the  action  of 
Nichol  V.  Littlefield.  The  undertaking,  as 
required  by  section  529  of  the  Code  of  Civil 
Procedure,  contained  the  condition  that  Nic- 
hol would  pay,  etc.,  if  the  court  finally  de- 
cided that  the  plaintiff  was  not  entitied  to  the 
injunction.  On  the  coming  on  of  the  case  for 
trial,  and  after  some  evidence  had  been  intro- 
duced, but  before  any  judgment  was  rendered, 
the  court,  on  motion  of  the  defendant,  the 
plaintiff  making  no  opposition,  dissolved  the 
injunction,  and  thereui>on,  by  consent  of  the 
parties,  continued  the  case  for  the  term. 
After  the  dissolution,  and  during  the  time 
the  case  was  so  continued,  the  present  action 
was  commenced  on  the  undertaking.    Held, 
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the  action  was  preinatuTely  brought*    (Clark 

T.  Clayton,  61  Cal«  634.) 

Cited  68  Cal.  in ;  distingmBhed  80  Cal.  624. 

400.  In  an  action  on  injunction  bond  no 
demand  for  payment  of  unliquidated  damages 
need  be  made  on  the  parties  for  whom  the 
fluretieB— that  is,  the  obligors — stipulated. 
(Browner  y.  Davis,  15  Cal.  v.) 

Cited  88  Cal.  604. 

401.  An  action  on  the  case  for  damans 
will  not  lie  for  improi)erly  suing  out  an  in- 
junction unless  the  complaint  charges  an 
abuse  of  the  process  of  the  court  throush 
malice  and  without  probable  cause.  If  the 
act  complained  of  is  destitute  of  these  ingre- 
dients the  only  remedy  of  the  injured  parties 
is  an  action  upon  the  injunction  bond. 
(AseYsdo  Y.  Orr,  100  Cal.  293.) 

402.  The  plaintiff  in  injunction  is  not  liable 
upon  bond  if  he  was  not  a  partv  to  the  under- 
tiOdng.    (Asevado  v.  Orr,  100  Cal.  293.) 

When  lies.    See  post,  423. 
Bonds,  action  on,  when  accrues.    See  Stat- 
ute of  Limitations,  106. 

2.  P/0adMg9:  Action  for  Abuso  of  Proeooo. 

403.  In  an  action  upon  an  injunction  bond 
the  complaint  must  allege  the  nonpayment 
of  the  money  claimed  under  the  contract  in 
order  to  state  a  cause  of  action.  (Curtiss  ▼• 
Bachman,  84  Cal.  216.) 

404.  The  allegation  that  the  plaintiff  has 
been  injured  and  damaged  in  a  certain  sum  by 
reason  of  the  issuance  and  continuance  of  the 
injunction  does  not  alleee  nonpayment  by  im- 
plication.    (CurtlBBT.  Bachman,  84  Cal.  216.) 

406.  In  an  action  against  the  sureties  on  an 
injunction  bond,  the  condition  of  which  is 
that  the  plaintiffs  in  the  suit,  for  whom  the 
sureties  undertook,  should  pay  all  damages 
and  costs  that  should  be  awarded  against  the 
plaintiff  by  virtue  of  the  issuing  of  said  in- 
^inction  by  any  competent  court,  and  the 
complaint  did  not  aver  that  any  damages  had 
been  awarded.  Held,  that  such  complaint 
ia  fatally  defective.  (Tarpey  v.  Shillenber- 
ger,  10(}al.890.) 

406.  An  action  on  the  case  will  not  lie  for 
improperly  suing  out  an  injunction  unless  it 
is  charged  in  the  declaration  as  an  abuse  of 
the  process  of  the  court  through  malice  and 
without  probable  cause.  (Robinson  v.  Kel- 
lum,  6  Csd.  390.) 

Cited  100  Cal.  297;  10  Or.  40. 

407.  If  the  act  complained  of  is  destitute  of 
these  elements  the  remedy  of  the  injured 
party  is  on  the  injunction  Sond.  (Robmson 
T.  KeUum,  6  Cal.  399.) 

408.  A  complaint  which  contains  two 
counts,  one  for  damages  against  the  plaintiff 
in  an  injunction  suit,  and  the  other  against 
the  sureties  upon  the  injunction  bona,  but 
which  fails  to  aver  either  malice  or  want  of 
probable  cause  in  the  issuance  of  the  writ  of 
mjunction,  fails  to  state  any  cause  of  action 
acainst  the  plaintiff  in  the  injunction  suit. 
(Asevado  v.  Orr,  100  Cal.  293.) 

JL  Who  may  Suo;  Puiiioo;  Joint  and  So¥oral  Ac- 
tion, 

400.  M.,  a  sheriff,  had  in  his  hands  money 
belonging  to  L.,  which  he  had  collected  on  an 


execution  in  favor  of  L.  and  D.  and  against 
S.  W.  and  C.  commenced  an  action  against 
M.,  L.,  and  others,  to  enjoin  M.  from  paying 
the  money  to  L.,  and  procured  a  preliminary 
injunction,  which  was  served  on  M.  alone, 
but  L.  appeared  in  the  action  and  defended. 
The  injunction  bond  ran  to  all  the  defend- 
ants. Held,  that  L.  could  maintain  an  action 
for  damages  on  the  injunction  bond.  (Lally 
V.  Wise,  &  Cal.  639.) 

410.  Each  of  the  parties  to  whom  an  in- 
junction bond  is  made  payable  may  sue  on 
the  same  for  his  several  damages,  even  if  the 
bond  is  made  payable  to  the  obligees  jointly. 
(Lally  V.  Wise,  28  Cal.  540.) 

411.  On  an  injunction  bond  given  to  plain* 
tiff  and  others,  as  obligees,  plaintiff  alone 
may  sue  if  the  pronerty  on  which  the  injunc- 
tion operated  was  nis  sole  property,  and  the 
injury  his  alone,  the  complaint  averring  these 
facts.  (Browner  v.  Davis,  15  Cal.  9. ) 
Cited  10  Or.  41. 

412.  An  injunction  bond,  though  given  to 
all  the  obligees  by  name,  and  using  no  words 
directly  expressing  a  several  obligation,  yet 
necessarily  creates  a  several  liability,  the  de- 
sign of  it  beins  to  secure  each  and  all  of  the 
obligees  from  oamage  or  injury.  (Summers 
V.  Kkrish.lOCal.  8S.) 

Cited  12  Cal.  Ill ;  10  Or.  41. 

413.  Where  there  are  several  bbligees  in  an 
undertaking  promising  to  pav  '*said  parties 
enjoined,"  etc.,  suit  may  be  brought  in  the 
name  of  one  alone,  if  he  be  beneficially  en- 
titled to  the  fruits  of  the  recovery.  (Prader 
V.  Purkett,  13  Cal.  588. ) 

414.  The  fact  that  the  plaintiff  brings  a  joint 
action  against  several  persons  as  trespassers, 
and  obtains  an  injunction  against  them  jointly 
does  not  estop  him,  in  an  action  brought 
against  him  on  the  injunction  bond,  from 
showing  that  the  damages  were  several,  and 
from  claiming  that  thev  cannot  maintain  a 
joint  action  for  several  damages.  (Fowler  v. 
Frisbie,  37  Cal.  34. ) 

415.  If  several  parties  are  severally  in  pos- 
session of  and  cultivating  in  serrate  parcels 
a  tract  of  land,  and  are  sued  jointlv  in  eject- 
ment to  recover  possession  of  the  whole  tract, 
and  an  iniunction  is  obtained  restraining 
them  jointly  from  taking  off  the  crops,  these 

Sarties  cannot  maintain  a  joint  action  for 
amages  on  the  injunction  bond,  provided 
their  damages  are  not  joint.  They  can  main- 
tain a  joint  action  for  such  damages  only  as 
are  joint,  such  as  attorney's  fees.  (Fowler  v. 
Frisbie,  37  Cal.  34.) 
ated  51  Cal.  514. 

416.  In  an  action  affainst  the  plaintiff  in 
the  injunction  suit  ana  the  sureties  on  the  in- 
junction bond,  where  the  second  count  of  the 
complaint  sufficiently  stated  a  cause  of  action 
against  the  sureties,  while  the  first  count 
stated  no  cause  of  action  aj^nst  the  plaintiff 
in  the  injunction  suit,  a  joint  demurrer  by  all 
the  defendants  upon  the  ground  that  the  com- 
plaint failed  to  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  that  there  was  a  mis- 
joinder of  parties  defendant,  and  that  a  cause 
of  action  upon  the  case  was  impropeily  united 
with  a  cause  of  action  upon  a  special  contract, 
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ifl  properly  overraled  as  affuiuit  the  sureties. 
(Asevado  v.  Orr,  100  Cal7293.) 

4.  Sridence;  D9Hn899  in;  DiswMion,  Conclu^ 
girenesM  of;  inquiring  into  Ground  of  injunction. 

417.  The  liahility  of  the  sureties  upon  an  in- 
junction bond  depends  simply  upon  proof  that 
the  injunction  was  issued,  that  the  defend- 
ants suffered  damage  thereby,  and  that  the 
court  has  decided  that  the  plaintiff  was  not 
entitled  to  the  injunction.  (Asevado  v.  Orr, 
100  Cal.  293.) 

418.  In  a  suit  on  an  injunction  bond  de- 
fendant, to  show  that  ihe  injunction  suit  was 
still  pending,  offered  in  evidence  an  order 
from  the  supreme  court  directing  the  court 
below  to  fix  the  amount  of  a  suspensive  ap- 
peal bond,  that  court  having  dissolved  the  in- 
junction. Held,  that  the  order  was  properly 
rejected,  the  defendant  not  offering  to  show 
that  the  bond  and  notice  of  appeal  were  given, 
and  the  transcript  filed  in  the  appellate  court. 
(Woodbury  v.  Bowman,  13  Cal.  634.) 

419.  An  answer  in  a  suit  on  an  injunction 
bond  which  pleads  settlement  of  the  original 
suit,  which,  by  its  terms,  was  limited  to  such 
controversies  as  then  existed,  is  no  defense  to 
an  action  on  the  injunction  bond,  the  cause  of 
action  upon  which  subsequently  arose;  and 
though  a  demurrer  would  be  more  appropri- 
ate as  a  means  of  testing  its  sufficiency,  it  is 
so  clearly  bad  that  a  motion  to  strike  it  out  is 
proper.     (Silcox  v.  Lang,  78  Cal.  118.) 

420.  Defendants  cannot  object,  byway  of 
defense,  that  they  ought  not  to  pay  damages, 
which  they  contracted  to  pav,  because  the 
business  whi<^  they  enjoinea,  and  for  the 
stoppage  of  which  damages  are  claimed,  was 
a  public  nuisance,  in  an  action  for  damages 
on  an  undertaking  eiven  on  suing  out  an  in- 
junction.  (Cunningnam  v.  Breed,  4  Cal.  384.) 

421.  Judgment  of  dissolution  is  conclusive 
in  an  action  on  an  injunction  bond,  and  the 
only  question  is  the  amount  of  damage  sus- 
tained.    (Gelston  v.  Whitesides,  3  Cal.  309.) 

422.  Where  injunction  is  dissolved,  and  suit 
in  which  it  issued  is  dismissed  by  the  action 
of  tiie  party,  this  is  no  admission  that  the 
injunction  was  improperly  sued  out.  In  such 
case,  to  maintain  an  action  on  the  bond,  it 
must  be  shown  that  there  was  no  proper 
cause  for  the  injunction.  (Gelston  v.  White- 
sides,  3  Cal.  309.)  ^ 

Keversed  18  Cal.  627,  629. 

423.  Grounds  of  injunction  cannot  be  in- 
quired into  in  suit  upon  an  injunction  bond. 
The  court  in  which  the  injunction  suit  is  tried 
must  determine  whether  the  injunction  was 

Sroperly  or  improperly  issued ;  and  after  such 
etermination,  and  not  before,  does  an  action 
lie  on  the  bond.    (Bowling  v.  Polack,  18  Cal. 
626.) 
Cited  68  Cal.  55. 

5.  Damagoo  in, 

424.  The  usual  bond  being  given,  an  order 
was  made  to  show  cause  (August  29th)  why 
an  injunction  should  not  issue.  A  restrain- 
ing order  **  in  the  mean  time*'  was  issued. 
The  case  was  continued  until  October  10th, 
when,  on  hearins,  the  order  was  dissolved, 
injunction  deniea,  and  suit  dismissed,    Ao- 


tion  on  the  bond.  Held,  that  the  restraining 
order  embraces  the  time  between  its  issuance 
and  the  hearing,  and  that  damages  may  be 
had  beyond  August  29th.  (Prader  y.  Grim, 
13  Cal.  585.) 
Cited  6  Mont.  183. 

425.  As  a  general  rule  no  undertaking  can 
be  required  upon  a  final  decree ;  and  the  func- 
tions of  a  preliminary  injunction  cease  when 
the  final  decree  is  made ;  consequently  dam- 
ages subsequently  aocruinff  cannot  oe  re- 
covered from  the  sureties,  luthoush  the  final 
decree  be  reversed  on  appeal.  (LAmbertv. 
Haskell,  80  Cal.  611.) 

Cited  90  Cal.  638. 

426.  In  an  action  upon  an  injunction  bond 
to  recover  damages  for  the  wrongful  issuance 
of  the  injunction  the  measure  <3  damages  is 
substantially  indicated  by  the  terms  of  the 
instrument  as  authoriaed  by  the  statute,  and 
is  the  actual  expense  and  loss  occasioned  by 
the  writ,  excluding  remote  damages,  and  in- 
cluding ail  damages  naturally  and  udrly  trace- 
able to  the  wrongful  issuance  of  the  injunc- 
tion.   (Rice  V.  Cook,  92  Cal.  144.) 

427.  In  determinine  the  amount  of  danutfes 
to  be  allowed  upon  the  dissolution  of  an  in- 
junction restraining  one  from  exereising  acts 
of  ownership  over  his  real  property  the  courts 
are  not  governed  by  arbitrary  rules,  but  pro- 
ceed upon  equitable  principles,  the  party  en- 
joined being  entitled  to  such  oamages  as  are 
the  necessary  and  proximate  result  of  such 
deprivation.    (Rice  v.  Cook,  92  Cal.  144.) 

428.  The  injunction  was  obtained  to  re- 
strain the  plaintiff  herein,  who  was  the  de- 
fendant in  the  injunction  suit,  from  prose- 
cuting certain  street  work  in  San  Francisco 
under  a  contract  with  the  superintendent  of 
streets.  The  court  found  in  substance  that 
the  plaintiff  had  procured  materials  for  the 
work  of  the  value  of  twelve  hundred  dollars, 
and  that  by  reason  of  the  injunction  these 
materials  were  lost  and  destroyed  without  any 
fault  on  the  part  of  the  plaintiff.  Damages 
were  awarded  in  accordance  with  this  find- 
ing. Held,  that  the  damages  were  sufficiently 
proximate  to  warrant  their  recovery.  (Dough- 
erty V.  Dore,  63  Cal.  170.) 
Distinguished  80  Cal.  624. 

429.  If  an  injunction  is  wrongfully  issued 
as  to  any  part  of  the  plaintiff's  demand,  and 
it  is  partially  dissolved  to  that  extent,  the 
party  enjoined  will  be  tsntitled  to  such  dam- 
ages, within  the  limit  of  the  penalty  of  the 
bond,  as  he  mav  have  sustainea  by  reason  of 
the  issuing  of  the  injunction.  (Rice  v.  Cook, 
92  Cal.  144.) 

430.  In  an  action  upon  an  injunction  bond, 
after  dissolution  of  injunction,  there  being 
no  express  proof  of  damages,  the  plaintiS 
claimed  that  they  were  entitled  to  judg- 
ment for  nominal  damages;  but  held,  that 
however  the  general  rule  might  be,  the  case 
was  a  fitting  one  for  the  application  of  the 
maxim  **  De  minimis  non  curat  lex."  (Bus- 
tamente  v.  Stewart,  55  Cal.  115.) 

431.  Where  an  officer  is  enjoined  from  pay- 
ing over  money  in  his  hands,  legal  interest 
only  can  be  recovered  as  damages  for  its  de- 
tention in  an  action  on  the  injunction  bond. 
(LaUy  V.  Wise,  28  Cal.  539.) 
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482.  The  only  damages  which  the  law  allowi 
for  the  detention  of  money  under  its  prooess 
is  the  legal  interest.  (Heman  y.  Landers,  12 
Cal.lOTO 

Cited  28  Cal.  548;  1  Utah,  61. 

483.  Where  established  basiness  is  sus- 
pended by  preUmica^y  iii junction  to  which 
the  party  was  not  entitled  the  profits  which 
would  have  been  made  can  be  recovered.  And 
evidence  of  the  profits  which  were  actually 
being  made  is  admissible  upon  such  question. 
(Lambert  v.  Haskell,  80  Cai.  611.) 

Cited  86  Cal.  305;  88  Cal.  167. 

434.  Where  an  injunction  restraining  one  in 
lawful  iKMsession  of  real  property  from  plow- 
ing or  seeding  the  land,  or  usins  it  for  any  pur- 
pose, was  issued  in  January,  wnen  he  was  en- 
gaged in  plowing  the  land  ind  preparing  it 
for  seeding,  and  was  not  dissoly^  until  the 
following  December,  the  party  enjoined  is  en- 
titled to  recover,  as  damages  for  the  wrongful 
issuance  of  the  injunction,  not  merely  the 
vsdue  of  ^e  use  of  the  land  during  the  con- 
tinuanoe  of  the  injunction,  but  the  whole 
damage  occasioned  by  his  being  deprived  of  its 
use,  including  the  consequent  loss  of  his  crop 
for  the  year.    (Rice  v.  Cook,  92  Cal.  144.) 

435.  In  an  action  upon  an  injunction  bond 
to  recover  damages  for  the  wrongful  issuins 
of  the  writ  it  was  held,  that  the  amount  paid 
to  ooonsel  as  a  fee  to  procure  the  dissolution 
of  the  injunction  was  properly  allowed  as  part 
of  the  damages.  (An  Tnaie  v.  Quan  Wan,  3 
Cal.  216.) 

436.  Reasonable  counsel  fees  for  obtaining 
the  dissolution  of  an  injunction  are  allowable 
as  damages  in  an  action  on  the  undertaking, 
but  fees  for  other  services  rendered  by  coun- 
sel in  the  injunction  suit  are  not  allowable. 
(Porter  v.  Hopkins,  63  Cal.  53.) 

Cited  80  Cal.  623. 

437.  Counsel  fees  for  dissolving  this  order 
are  recoverable  on  the  bond.  And  this, 
though  the  fee  was  paid  after  the  order  to 
show  cause,  provided  me  retainer  were  before. 
(Prader  v.  Glrim,  13  Cal.  585.) 

Cited  4  N.  Mex.  364. 

438.  Counsel  fees  on  appeal  from  order  re- 
fusing to  dissolve  injunction,  tetken  before 
the  final  decree  is  made,  are  recoverable  if 
the  evidence  segregates  the  amount  of  such 
counsel  fees  from  those  paid  generally  in  th 
cause.    (Lambert  v.  Haskell,  80  Cal.  611.) 

439.  In  an  action  on  an  injunction  bond 
the  fees  of  an  attorney  employed  to  resist  the 
injunction  cannot  be  recovered  as  damages 
unless  they  have  been  paid.  The  fact  that 
the  plaintin  is  subject  to  a  liability  to  his  at- 
torney, without  showing  actual  payment  to 
him,  IS  insufficient.  (Willson  v.  McEvoy,  25 
Cai.  169.) 

Cited  28  Cal.  12;  32  Cal.  25;  33  Cal.  212;  55 
Cal.  116;  63  Cal.  54. 

440.  The  plaintiff  in  an  action  on  an  injunc- 
tion bond  IS  not  entitled  to  a  judgment  for 
damages  for  expenses  incurred  for  attorneys' 
fees  and  in  procuring  testimony,  unless  ne 
proves  that  he  has  actually  paid  the  attorney 
and  the  expenses  of  procuring  testimony. 
(Prader  v.  Grimm,  28  (Jal.  11.) 


Cited  83  Cal  212;  68  Cal.  54;  distinguished 
32  Cal.  25. 

441.  The  amount  recoverable,  on  account  of 
attorney's  fees,  in  an  action  upon  an  injunc- 
tion bond,  is  limited  to  fees  paid  counsel  for 
procuring  the  dissolution  of  the  injunction, 
and  does  not  extend  to  fees  paid  for  defend- 
ing the  entire  case.  (Bustamente  v.  Stewart, 
55  Cal.  116.) 

Cited  63  Cal.  55;  79  Cal.  303;  80  Cal.  624;  6 
Mont.  14 ;  13  Or.  368. 

442.  In  a  suit  on  an  injunction  bond  in  a 
case  where  a  gross  counsel  fee  was  paid  for 
the  defense  of  a  suit,  and  no  separate  or  dis- 
tinct amount  of  money  was  paioi  to  the  attor- 
neys for  an  unsucoespful  attempt  to  procure  a 
dissolution  of  the  injunction,  and  no  special 
charge  was  made  therefor,  and  there  is  no 
sufficient  showin([  in  the  evidence  of  a  segre- 
gation and  apportionment  of  the  services,  no 
counsel  fee  can  be  allowed  as  damages,  though 
the  court  finally  decided  by  dismissal  of  the 
action  that  the  plaintiff  was  not  entitled  to  an 
injunction.  The  allowance  of  counsel  fees  as 
damages  is  exceptional,  and  should  not  be 
carried  beyond  the  point  to  which  former  de- 
cisions have  taken  it.  (Mitchell  v.  Hawley, 
79  Cal.  301.) 

Cited  80  Cal.  625. 

443.  An  injunction  bond  nven  in  a  federal 
court  cannot  be  held  to  have  oeen  signed  with 
the  understanding  that  suit  would  l:^  brought 
thereon  in  a  federal  court,  and  that  counsel 
fees  would  not  be  recovered  as  damages,  be- 
cause not  allowed  as  such  in  the  federal 
courts ;  nor  is  an  action  on  such  bond  in  the 
state  court  subiect  to  the  rule  that  counsel  fees 
can  in  no  instance  be  recovered  as  damages. 
(Mitchell  V.  Hawley,  79  Cal.  301.) 

Sureties,  liabilities  of.  See  Suretyship, 
IV,  1.  a. 

Reference  to  ascertain  damages.  See  Bef- 
erence,  6. 

DrNS. 

I*  InnSf   BoardlKg-hoiises  aad   Hotelsy 

What  are  and  Evideaee  of. 
!!•  Daty  to  Becelve  (jlaests. 
III.  Gaests  and  Boarders,  Who  are;  Re- 
lation, How  Created. 
IT.  liability  of. 

Hotel,  name  established  for.  See  Trade- 
markS;  22. 

Infringement  of  trademark  of  hotel.  See 
Trademarks,  31. 

I.  Inns,  Boarding-hoases  and  Hotelsy  What 
are  and  Evidence  of. 

1.  An  inn  is  a  house  which  is  held  out  to 
the  public  as  a  place  where  all  transient  per- 
sons who  come  will  be  receive  and  enter- 
tained as  guests  for  compensation.  (Fay  y. 
Pacific  Improvement  Co.,  93  Cal.  253.) 

2.  An  inn  is  a  public  place  of  entertainment 
for  all  travelers  who  cnoose  to  visit  it.  It  is 
distinguished  from  a  private  lodgins  or  board- 
ing house  in  this,  that  the  keeper  of  the  latter 
is  at  liberty  to  choose  his  guests,  while  the 
innkeeper  is  obliged  to  entertain  and  furnish 
all  travelers  of  good  conduct  and  means  of 
payment  every  thing  which  they  have  occa* 
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sion  for,  u  such  travelers,  on  their  way. 
(Pinkerton  y.  Woodward,  83  Cal.  667.) 
Cited  93  Oal.  259. 

8.  The  fact  that  the  house  is  open  for  the 
pablic,  that  those  who  jNitroniae  it  come  to 
it  upon  the  invitation  which  is  extended  to 
the  general  public,  and  without  any  previous 
agreement  for  accommodation  or  agreement 
as  to  the  duration  of  their  stay,  marks  the 
important  distinction  between  a  notel  or  inn 
ana  a  boarding-house.  (Fay  t.  Pacific  Im- 
provement Co.,  98  Cal.  253.) 

4.  Hotel  is  none  less  one  because  in  some 
respects  it  may  be  conducted  differently  or 
have  more  attractions  than  other  public 
hotels,  so  long  as  it  is  held  out  to  the  public 
as  a  place  for  the  entertainment  of  all  tran- 
sient persons  who  may  have  occasion  to  pat- 
ronize it.  (Fay  v.  Pacific  Improvement  Co., 
93  Cal.  263.) 

5.  The  hotel  known  as  the  ''Hotel  Bel 
Monte"  is  a  public  inn,  and  the  proprietor 
and  keeper  tnereof  is  liable  as  an  innkeeper 
for  the  safety  of  personal  property  belonnng 
to  its  guests  in  case  of  loss  thereof  by  fire. 
(Magee  v.  Pacific  Improvement  Co.,  98  Cal. 
678.) 

6.  On  the  trial  of  the  issue  whether  a  cer- 
tain house  was,  at  a  given  date,  a  hotel,  the 
publication  by  its  proprietors  of  an  advertise- 
ment to  the  public  of  the  house  as  such,  in 
the  newspa'pers  of  the  vicinage,  at  and  before 
said  date,  is  competent  evidence  to  establish 
the  public  character  of  the  house.  (Stringer 
V.Davis,  35 Cal.  25.) 

7.  Evidence  that  a  house  has  a  name  indi- 
cating its  character  as  a  hotel,  that  it  is  open 
to  all  persons  having  a  right  to  demand  enter- 
tainment at  a  public  house,  that  it  solicits 

Sublic  patrona|;e  by  advertising  and  in  the 
istribution  of  its  business  cards,  and  keeps  a 
public  register  in  which  its  guests  enter  their 
names  upon  arrival,  that  it  runs  a  coach  to 
the  railroad  station  for  the  purpose  of  con- 
veying its  patrons  to  and  from  the  hotel,  and 
has  its  manager,  clerks,  and  waiters,  and  in 
its  interior  management  has  all  of  the  or- 
dinary arrangements  and  appearances  of  a 
hotel,  and  charges  prices  for  board  and  lodg- 
ing, sufficiently  shows  it  to  be  a  public  inn, 
ana  not  a  mere  boardins-house.  (Fay  v. 
Pacific  Improvement  Co.,  93  Cal.  253.) 

8.  The  fact  that  such  house  is  not  immedi- 
ately upon  a  highway,  and  that  the  grounds 
upon  which  it  stands  are  inclosed  and  the 

Sates  closed  at  night,  does  not  render  it  any 
be  less  an  inn,  or  convert  it  into  a  boarding- 
house.  (Fay  V.  Pacific  Improvement  Co.,  93 
Cal.  263.) 

n«  Duty  to  Beeelve  Gmesti* 

9.  In  an  action  against  an  innkeeper  for 
damages  for  refusal  to  entertain  the  plaintiff 
at  the  inn,  thereby  preventing  him  from  re- 
ceiving benefit  from  mineral  springs  owned 
by  the  innkeeper,  where  the  evidence  shows 
that  the  water  of  the  springs  was  the  princi- 
pal inducement  to  visitors  of  the  hotel,  and 
was  the  sole  inducement  to  the  plaintiff,  who 
was  an  invalid,  and  had  been  entertained  at 
the  hotel  before  and  benefited  by  the  water« 
and  had  visited  the  springs  hoping  to  be  bene- 


fited again^  it  is  not  error  for  the  court  to  al* 
low  the  plaintiff  to  testify  that  preventing  him 
from  using  the  water  nad  a  very  injurious 
effect  upon  his  health.  (Willis  v.  M cMahan, 
89  Cal.  156.) 

10.  The  injury  to  the  plaintiff  being  the  re- 
fusal of  entertainment  at  the  hotel  and,  in 
conseauenoe,  the  use  of  the  water,  it  was  not 
error  for  the  trial  court  to  refuse  to  instruct 
the  iury  that  the  innkeepers  were  not  bound 
to  ramish  the  water  of  the  spring,  where 
there  was  no  evidence  that  they  refused  to 
allow  the  plaintiff  the  rum  of  it.  (Willis  v. 
MoMahan.  89  Cal.  156.) 

ni«  Qmefti  ftad  Beurlen,  Who  are;  Bela- 
tlOB,  How  €roato4* 

11.  Where  the  keeper  of  a  public  house  pro- 
fessed to  supply  for  nire  the  traveling  public, 
at  his  house,  with  what  travelers  have  occa- 
sion for,  and  a  traveler,  relying  on  such  repre- 
sentations, went  to  his  house  to  receive  such 
entertainment  as  he  had  occasion  for,  the  re- 
lation of  innkeeper  and  guest  was  created. 
(Pinkerton  v.  Woodward,  88  Cal.  667.) 
Cited  98  Cal.  261. 

12.  A  traveler  who  enters  an  inn  as  a  guest 
does  not  cease  to  be  a  guest  by  proposing  to 
remain  a  given  number  of  days,  or  by  ascer- 
taining the  price  that  will  be  charged  for  his 
entertainment,  or  by  paying  in  advance  for  a 
part  or  the  whole  of  the  entertainment,  or 
paying  for  what  he  has  occasion  for,  as  his 
wants  are  supplied.  (Pinkerton  y.  Wood- 
ward, 38  Cal.  557. ) 

13.  A  person  who  goes  to  a  public  inn  and 
remains  there  as  a  temporary  sojourner,  with- 
out any  agreement  as  to  the  time  of  stoppins, 
and  with  the  intention  of  only  resting  a  week 
or  two,  and  then  departing  upon  a  journey, 
and  who  obtains  no  reduction  m  price  in  con- 
sideration of  an  agreement  to  remain  a  defi- 
nite time,  and  is  not  expressly  agreed  to  be  re- 
ceived as  a  boarder,  is  a  guest,  and  not  a 
boarder;  and  the  mere  fact  that,  upon  ar- 
rival at  the  inn,  such  person,  before  being  as- 
signed to  a  room,  ascertains  the  price  to  be 
charged  for  the  room  and  board,  is  not  suffi- 
cient of  itself  to  prove  that  he  was  not  re- 
ceived as  a  guest.  (Fay  v.  Pacific  Improve- 
ment Co.,  93  Cal.  253.) 

14.  A  family  going  to  an  inn  at  a  pleasure 
resort  to  remain  an  indefinite  time,  which  may 
be  very  prolonged,  depending  on  the  health 
of  one  of  its  members,  and  who  have  no  other 
place  of  residence,  and  have  previously  made 
arrangements  for  board  by  the  month  at 
terms  much  lower  than  those  for  transient 
travelers,  become  boarders,  and  not  mere 
transient  travelers  or  guests.  (Moore  v. 
Long  Beach  Development  Co.,  87  Cal.  483.) 

15.  Party  who  goes  to  a  public  inn  will  be 
presumed  to  ^o  as  guest,  and  not  as  a  boarder. 
(Fay  V  Pacific  Improvement  Co.,  93  Cal. 
253.) 

16.  In  an  action  against  an  innkeeper  to 
recover  the  -wdue  of  personal  property  lost  by 
the  bumine  of  the  inn  an  issue  as  to  whether 
the  plaintiff  was  a  guest  or  boarder  at  the  inn 
is  one  upon  which  the  court  should  have  made 
an  express  finding,  and  a  finding  that  the 
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gaintiif  had  made  a  epedal  arransement  with 
le  defendant  for  board  and  lodging  by  the 
week  ig  not  determinative  oi  Buch  issue,  bat 
la  merelT  a  matter  of  evidence  to  be  oon- 
aidered  in  determining  that  issue.  (Magee 
T«  Pacific  Improvement  Co.,  98  Cal.  678.) 

17*  A  finding  that  the  plaintiff  was  an  in- 
mate of  the  house  under  a  special  arrange- 
ment for  board  and  lodging  by  the  week  for 
a  permanent  stay  is  against  the  evidence 
where  there  is  no  evidence  of  such  contract 
other  than  a  rule  of  the  house  to  charge 
gneeta  a  less  rate  per  diem  weekly  for  enter- 
tainment where  the  suests  remained  more 
than  one  week,  there  being  no  notice  of  such 
rule  to  the  plaintiff,  or  any  agreement  for 
board  by  the  week.  (Magee  v.  Pacific  Im- 
provement Ck>..  98  Oal.  678.) 

IT.  LUbilllj  of. 

18.  The  rules  regulating  the  respective 
rights,  duties,  and  responsibilities  of  inn- 
keeper and  guest  have  their  origin  in  con- 
siderations of  public  policy,  and  are  designed 
mainly  for  the  protection  of  travelers  and 
their  propertv;  and  the  like  considerations 
require  that  the  innkeeper  should  be  held  to 
the  reeponsibilities  which,  by  his  representa- 
tions, ne  induced  his  guests  to  believe  he 
would  assume.  (Pinkerton  v«  Woodward,  S3 
Cal.  657.) 

Cited  87  Cal.  487. 

19.  The  rule  is  that  an  innkeeper  is  liable 
as  an  insurer  of  the  goods  of  his  suests  com- 
mitted to  his  care*  (Pinkerton  v.  Woodward, 
33  Cal.  667.) 

Cited  96  Cal.  492;  98  Cal.  681. 

20.  An  innkeeper,  like  a  common  carrier,  is 
the  insurer  of  the  goods  of  his  suest,  and  is 
bound  to  keep  them  safe  from  Duiglars  and 
robbers  without,  as  well  as  from  thieves 
within,  his  house;  but  he  can  be  held  to 
this  strict  liability  only  for  sucb  soods  as  are 
brought  into  his  house  by  travelers  in  the 
character  of  guests.  ( Mateer  v.  Brown,  1  Cal. 
221.) 

Cited  33  Oal.  698;  87  Cal.  487. 

21.  Conceding,  without  deciding,  that  un- 
der the  law  of  this  state  an  innkeeper  is  an 
insurer  of  the  soods  of  transient  travelers  or 

Saests  placed  in  the  inn  against  every  thing 
ut  the  act  of  God  or  the  public  enemy,  or 
the  neslect  or  fraud  of  the  owner  of  the  prop- 
erty, toe  innkeeper  is  not  liable  to  a  boarder 
for  the  loss  of  bi^gage  destroyed  as  the  result 
of  a  purely  aodaSital  fire.  (Moore  v.  Long 
Beach  Development  Co.,  87  Cal.  488.) 

22.  Under  section  1869  of  the  Civil  Code, 
pn>viding  that  an  innkeeper  is  liable  for  the 
UMS  of  personal  property  placed  by  his  guests 
under  his  care  "unless  occasioned  by  an  ir- 
resistible superhuman  cause,"  such  innkeeper 
ia  liable  for  a  loss  occasioned  by  the  burning 
of  the  inn  where  the  origin  of  the  fire  is  not 
sihown  further  than  that  it  broke  out  in  one 
of  the  rooms  where  nothing  was  kept  except 
electric  batteries.  (Fay  v.  Pacific  Improve- 
ment Co.,  93  Cal.  263.) 

Cited  98  Cal.  679. 

23.  The  words  "irresistible  superhuman 
cause"  are  equivalent  in  meaning  to  the 
phrase  "act  of   God,"  and    refer  to  those 


natural  causes  the  effect  of  which  cannot  be 
prevented  by  the  exercise  of  prudence,  dili- 
gence, and  care,  and  the  use  of  those  appli- 
ances which  the  situation  of  the  party  ren- 
ders it  reasonable  that  he  should  employ,  and 
do  not  include  an  accidental  fire,  unless 
started  by  lightning  or  some  superhuman 
agency.  (Fay  v.  Pacific  Improvement  Co., 
9S  CaJ.  263.) 

24.  The  time  within  which  an  action  may 
be  commenced  against  an  innkeeper  upon  his 
liability  as  an  insurer  of  the  property  of  his 
guests  IS  governed  by  the  provisions  of  subdi- 
vision 1  of  section  S39  of  the  Code  of  Civil 
Procedure,  which  provides  that  an  action 
upon  an  ooligation  not  founded  upon  an  in- 
strument in  writing  may  be  brought  within 
two  years.  (Churchill  v.  Pacific  Improvement 
Co.,  96  Cal.  490.) 

26.  The  liability  of  an  innkeeper  for  losses 
or  injuries  to  the  property  of  quests  declared 
by  section  1869  of  the  Civil  Code  is  not  a  "lia- 
bility created  by  statute"  within  the  mean- 
ing of  subdivision  1  of  section  338  of  the  Code 
of  Civil  Procedure  fixing  a  limitation  of  three 
years  to  "an  action  upon  a  liability  created  by 
statute."  The  rule  stated  in  section  1869  of 
the  Civil  Code  is  simply  declaratory  of  the 
common  law,  and  is  to  oe  considered  as  a  con- 
tinuation Uiereof ,  and  not  as  a  new  enactment. 
(Churchill  v.  Pacific  Lnprovement  Co.,  96 
Cal.  490.) 

26.  The  responsibOity  of  the  innkeeper  for 
the  safekeeping  of  his  guests'  property  ex- 
tends equally  to  such  as  the  guests  have  with 
them,  in  their  immediate  possession,  at  the 
moment  of  arrival  at  the  inn,  and  that  which 
subsequently  arrives  at  the  inn ;  and  the  rule 
is  in  no  wise  different  where  the  property  is 
acquired  by  the  gniests  subsequently  to  arrival 
at  the  inn.  (Pinkerton  v.  Woodward,  33  Cal. 
667.) 

27.  Where  the  innkeeper  gave  notice  to  his 
guests  to  deposit  their  money  and  valuables, 
without  any  limits  specified,  for  safekeeping, 
and  that  he  would  not  otherwise  be  respon- 
sible therefor,  and  accordingly  a  guest  had 
deposited  a  large  amount  of  money  and  gold- 
dust,  which  had  been  received  without  objec- 
tion by  the  innkeeper  and  put  in  the  usual 
place  of  deposit,  at  the  inn,  of  valuables  for 
safekeeping ;  in  such  a  case  it  is  too  late  for 
innkeeper,  when  the  property  has  been 
stolen,  to  object  as  to  the  kind  or  amount  of 
the  property  so  deposited  for  the  purpose  of 
defeating  or  reducing  a  recovery  for  its  value. 
(Pinkerton  v.  Woodward,  33  Cal.  667.) 

28.  The  responsibility  of  the  innkeeper  ex- 
tends to  all  his  domestics  and  servants  and  to 
all  the  moveable  goods  and  chattels  and 
moneys  of  his  guest  which  are  placed  within 
the  inn,  and  is  therefore  liable  for  all  losses 
of  the  property  of  his  guest  occurring  within 
the  inn,  except  those  occasioned  by  the  act  of 
God  or  the  public  enemy,  or  the  neglect  or 
fraud  of  the  guest.  (Pinkerton  v.  Woodward, 
33  Cal.  667.) 

29.  Where,  by  general  notice,  guests  were 
requested  not  to  leave  money  or  articles  of 
value  in  their  rooms,  but  to  deposit  the  same 
for  safekeeping  in  the  safe  at  the  office,  and 
a  deposit  of  money  and  gold-dust  is  made  at 
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the  offiee  by  a  gnett.  which  is  i>la<oed  by  the 
innkeeper  in  the  safe  kept  to  reoeive  the  woa- 
bles  of  guests,  tiiis,  in  the  absence  of  any  other 
motive  or  reason  shown  for  the  transaction, 
will  be  deemed  to  be  a  deposit  made  by  the 
gaest  and  received  by  the  innkeeper  in  pursa- 
ance  of  said  general  notice,  and  to  enable  the 
innkeeper  the  better  to  give  that  care  and 
security  to  the  property  which  is  required  of 
him  in  that  eapacitv  by  law.  (Pinkerton  v. 
Woodward,  33  Cal.  667.) 

30.  Guest  may  retain  personal  custody  of 
his  goods  within  the  inn,  as  of  his  trunk  and 
its  contents,  his  wearing  apparel,  and  other 
articles  in  his  room,  ana  any  jewelry  or  val- 
uables carried  or  worn  about  his  person,  with- 
out discharffin}^;  the  innkeeper  from  responsi- 
bility for  their  loss  hj  an  accidental  fire 
because  not  deposited  m  his  exclusive  pos- 
session. (Fay  V.  Pacific  Improvement  tk>., 
93  Cal.  253.) 

31.  A  corporation  which  engages  in  the 
business  of  mnkeeping  and  assumes  the  lia- 
bility of  an  innkeeper  towards  a  guest,  and 
receives  from  the  guest  the  consideration  for 
such  liability,  cannot,  in  an  action  against 
it  to  recover  damages  for  personal  property 
destroyed  by  fire,  plead  that  its  acts  as  an 
innkeeper  are  ultra  vires  because  under  its 
corporate  powers  it  was  not  authorized  to  en- 
gage in  such  occupation.  (Magee  v.  Pacific 
Improvement  Co..  08  Gal.  678.) 

Declarations  of  barkeeperdo  not  bind.  See 
Agency,  133. 

Gold  coin  judgment  for  money  lost  at  inn. 
See  Judgments,  51. 

Liability  of  Hotel  del  Monte.    See  ante,  5. 

unnjENiH)* 

In  libel.    See  Libel,  IV,  2. 

IN  PARI  MATERIA. 

See  Statutes,  VIII,  8. 

INQUEST. 

Ck>roner's  is  judicial  in  its  nature.    See  Cor- 
oners, 1. 

INQUEST  OF  OFFICE. 

See  Aliens,  40,  et  seq. 

IN  REM. 

See  cross-references  under  Proceedings  in 

Rem. 

INSANE  ASYLUMS. 

Ordinance  regulating.  See  Ordinances,  IV, 
7,b. 

1.  The  legislature  having  failed  to  classify 
the  trustees  of  the  insane  asylum,  extended 
the  term  of  all  the  trustees  to  five  years, 
and  the  appointments  to  fill  vacancies  could 
not  extend  oeyond  the  original  term.  (Peo- 
ple ex  rel.  Attorney  General  v.  Baine,  6  Gal. 
500.) 

2.  The  legislature  failing  to  elect  successors 
to  the  board  of  trustees  of  the  insane  asylum, 
the  appointment  vested  in  the  governor. 
(People  ex  rel.  Attorney  General  v.  Baine,  6 
Cal.  509.) 

Cited  28  Cal.  892;  37  Cal.  618. 


8.  Term  of  office  d  rendent  physician  of 
the  asylum  never  runs  apart  from  tae  officer, 
and  commences  running  only  from  the  date  of 
his  election,  the  act  only  fixing  the  duration 
of  his  term  but  not  the  exact  time  of  its  com- 
mencement. (People  ex  rel.  Aylett  y.  Lanc- 
don,  8  Cal.  1.) 
Cited  10  Cal.  46;  8  Or.  538. 

4.  If  director  of  insane  asylum  redgna  and 
bouxi  of  directcHV  fill  vacancy  the  new  in- 
cumbent will  hold  until  the  aasembiinff  of  the 
legislature,  and  thereidter  until  thelegisla- 
ture  fills  the  vacancy;  and,  if  the  legislature 
adjourn  without  filling  the  vacancy,  he  will 
still  hold  until  a  successor  appears  who  has 
been  appointed  by  the  board  or  elected  by  the 
legislature.  Sprague,  J.,  and  Crockett,  J.,  dis- 
senting. (People  ex  reL  Shoaff  v.  Parker,  37 
Cal.  m.) 

5.  Vacancy  referred  to  in  act  concerning 
insane  asylum  is  a  vacancy  occurring  by  death, 
or  otherwise,  in  the  term  of  a  particular  offi- 
cer, which  the  governor  has  the  right  to  fill 
for  the  remainder  of  his  unexpired  term. 
(People  ex  rel.  Aylett  v.  Langdon,  8  Cal.  1.) 

6.  Under  the  statute  of  1866,  creating  a 
board  of  directors  of  the  insane  asylum,  which 
provides  that  "  in  case  of  a  vacancy  m  said 
board  occurring  when  the  legislature  is  not  in 
session  said  b«ird  may  fill  said  vacancy  un- 
til the  next  assembling  of  the  legislature,  and 
then  the  legislature  shall  proceed  to  fill  said 
vacancy  for  the  unexpired  term  only,"  the 
filling  of  vacancies  is  provided  for  in  the  sense 
of  the  ei|[hth  section  of  the  fifth  article  of  the 
constitution,  and  the  governor  has  no  power 
to  fill  them  by  appointment,  whether  the  va- 
cancy be  for  a  mil  or  an  unexpired  term. 
Sprague,  J.,  and  Crockett,  J.,  dissenting. 
(People  ex  rel.  Shoaff  v.  Parker,  37  Cal.  639.) 

7.  Power  to  ap^int  for  the  full  term  of  the 
office  is  vested  in  the  legislature,  and  the 
governor  has  no  right  to  exercise  it.  (People 
ex  rel.  Aylett  v.  I^ngdon,  8  CaL  L) 

Cited  80  Cal.  236;  3  Or.  535. 

8.  The  twelfth  section  of  the  act  concerning 
the  insane  asylunt  was  not  designed  to  apply 
to  the  unexpired  term  of  office,  but  to  the 
unexpired  term  of  the  officer,  and  makes  no 
provision  for  a  vacancy  created  by  the  failure 
of  the  legislature  to  elect  on  the  expiration  of 
the  term  of  the  incumbent.  (People  ex  rel. 
Aylett  V.  Landgon,  8  Cal.  1.) 

9.  Under  the  statute  of  1885  (pp.  32,  33), 
the  directors  of  an  insane  asylum  are  trustees 
of  an  express  trust  with  reference  to  the 
moneys  collected  or  due  for  the  support  of 
insane  persons  from  persons  liable  to  pay 
therefor,  and  have  power  as  such  trustees  to 
maintain  an  action  for  the  recovery  from 
such  persons  of  the  amount  fixed  by  the  di* 
rectors  to  be  paid  by  paying  patients.  (Watt 
V.  Smith,  89  Cal.  602.) 

Discharge  from  insane  asylum.  See  Insan* 
ity,  VII. 

Fees  of  sheriff  for  transporting  insane.  See 
Sheriffs,  203. 

Duty  of  sheriff  in  relation  to  insane.  See 
Sheriffs,  IV,  3,  a. 

Law  forbidding  sale  of  liquor  near  asylunu 
See  Constitutional  Law,  443. 
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I*  What  Goii8tlt«tet  Xeiital  Unsoud- 

nefls;  Teste  of. 
n«  Efldeneeof* 

1.  Burden  of  Proof  and  FmumpUom 

oi  to. 

2,  Degree  of;  R^cuonable  DoubL 

8.  Over    What    Period    Etfidenee    of 

may  Extend. 
4.  What  AdviUiible;  Expert  and  Optn- 

ion  Evidence  ae  to* 

ni.  Instrmetions  M  to* 
IT.  €oiitrMte,  Talidit/;  Aetlont  to  Set 
AsldOf  and  Aetions  Against  Lnna- 
ties* 
Y*  Insanity  as  a  Defense  to  Crime* 
yi*  Plea  of,  Neeessltf  of^  Trial  of  Issne 

of  and  Practlee  on* 
YII*  Terdiet  and  Judgment,  Conelnslre* 
ness;  Bestoratlon  to  Capaeltj;  Dls- 
eharge  from  Asylnm* 
YEDE*  €(nardiansof  Lnnatles* 

Insane  asylums.    See  Insane  Asylums. 

Statute  proyiding  home,  for  feeble-minded 
children  is  valid.  See  Constitutional  Law, 
254. 

Commitment  of  sane  person  to  asylum. 
See  Malicious  Prosecution,  4. 

Duty  of  sherifb  in  relation  to  insane.  See 
SheriSs,  IV,  3,  a. 

Effect  on  statute  of  limitations.  See  Stat- 
ute of  Limitations,  VIII,  1. 

Bxecutor,  insanity  of.  See  Executors  and 
Administrators^  Y,  4. 

Officer,  insanity  of.  See  Offices  and  Officers, 
XIV,  1,  c. 

Malicious  prosecution  of  charge  of  insanity. 
Bee  Malicious  Prosecution,  49. 

Sale  of  homestead  in  case  of  lunacy.  See 
Homesteads,  XI,  4. 

I*  What  Constltntes  Mental  Unsonndness; 

Teste  of* 

1.  As  a  seneral  rule  the  test  of  insanity  is 
whether  the  accused  at  the  time  of  commit- 
ting the  offense  was  conscious  that  he  was 
doing  wrong.  (People  y.  M'Donell,  47  Cal. 
134;  People  v.  Hobson,  17  Cal.  424.) 

2.  On  the  trial  the  court  instructed  the 
jury :  "  Insanity,  as  used  in  this  sense,  means 
such  a  diseased  and  deranged  condition  of  the 
mental  faculties  as  to  render  the  person  in- 
capable of  distinguishing  between  right  and 
wrong  in  relation  to  the  act  witii  which  he  is 
chared."  Held,  the  instruction  is  correct. 
(People  ▼.  Hoin,  62  CaL  120.) 

Cited  72  Cat  617,  622. 

8.  To  establish  a  defense  in  a  criminal  ac* 
tion,  on  the  xround  of  insanity,  it  must  be 
clearly  proved  that  at  the  time  of  committing 
the  act  the  accused  was  laboring  under  such  a 
defect  of  reason,  from  disease  of  the  mind, 
as  not  to  know  the  nature  or  quality  of  the 
particular  act  with  which  he  stands  charged, 
or,  if  he  did  know  ite  nature  and  quality,  that 
he  did  not  know  it  was  wrong.  (People  v. 
Coffman,  24  Cal.  230.) 


Cited  80  Cal.  602;  40  Cal.  14:  56  Cal.  501; 
61  Cal.  248;  62  Cal.  66;  1  Idaho,  N.  S.,  801 ; 
5  Not.  137;  8Ney.801. 

4.  The  court  instructed  the  jury:  "The 
standard  of  accountability  is  this :  Had  the 
party  sufficient  mental  capacity  to  appreciate 
the  character  and  qmality  of  the  act?  Did  he 
know  and  understand  that  it  was  a  yiolation 
of  the  righte  of  another  and  in  itself  wrone ; 
did  he  know  that  it  was  prohibited  by  the 
laws  of  the  land,  and  that  ite  commission 
would  enteil  punishment  and  penalties  upon 
himself?  If  ne  had  the  capacity  thus  to  ap- 
preciate the  character  and  comprehend  the 
possible  or  i>robable  consequence  of  his  act 
he  is  responsible  to  the  law  for  the  act  he  has 
committed,  and  is  to  be  judged  accordingly. 
The  defense  of  insanity  is  a  defense  which 
maybe,  and  sometimes  is, resorted  to,  incases 
in  which  the  proof  of  the  oyert  act  is  so  full 
and  complete  that  any  other  means  of  ayoid- 
ing  conyiction  and  escaping  punishment 
seems  hopeless.  While,  therefore,  this  was  a 
defense  to  be  weighed  fairly,  fully,  and  justly, 
and  when  satisfactorily  esteolished  must  rec- 
ommend itself  to  the  sense  of  humanity  and 
justice  of  the  jury,  they  are  to  examine  it  with 
care,  lest  an  ingenious  counterfeit  of  this 
mental  infirmity  shall  furnish  immunity  to 
^It."  *'  In  all  other  matters  except  that  of 
insanity  defendant  is  entitled  to  eyery  reason- 
able doubt.'*  The  court  also  refused  to  giye 
instructions  embodying  the  conyerse  of  these 
propositions.  Held,  the  instructions  were  cor- 
rect, and  it  therefore  follows  that  the  instruc- 
tions asked  for  and  refused  were  incorrect. 
(People  V.  Pico,  62  Cal.  50.) 

6.  The  court  refused  to  instruct  the  jury,  on 
motion  of  defendant,  as  follows:  "The  mere 
intellectual  knowledge  of  right  and  wron^  is 
not  enough  to  defeat  a  defense  of  insanity, 
unless  with  such  knowledge  the  defendant 
also  has  the  yolitional  power  to  choose  the 
one  instead  of  the  other,  l^o  thoroughness  of 
knowledge  by  the  defendant  that  the  act  of 
killing  the  deceased  then  and  there  was 
wrong  and  forbidden  would  defeat  his  de- 
fense of  insanity,  if  it  were  also  legally  proyed 
that,  while  he  possessed  such  knowledge,  he 
did  not  possess  the  power  to  do  or  not  to  do 
the  killing  under  the  guidance  of  such  knowl- 
edge." Held,  an  irresistible  impulse  to  com- 
mit an  act  which  one  knows  is  wrong  or 
unlawful,  if  it  eyer  existe,  does  not  constitute 
the  insanity  which  is  a  legal  defense.  The 
instruction  was  therefore  properly  refused. 
Whateyer  may  be  the  abstract  truth  the  law 
neyer  recognizes  an  impulse  as  uncontrollable 
which  yet  foayes  ttfe  reasoning  powers,  includ- 
ing the  capacity  to  appreciate  the  nature  and 
quality  of  the  particular  act,  unaffected  by 
mentel  disease.    (People  y.  Hoin,  62  Cal,  120.) 

6.  Proof  that  at  the  time  a  grantor  delivered 
a  conyeyance  of  property  to  the  grantee  he 
was  incapaciteted  from  taking  a  rational  care 
of  his  property  by  reason  of  mental  delusion, 
is  sufficient  to  justify  a  court  in  setting  aside 
the  conyeyance  on  the  ground  of  the  insanity 
of  the  grantor.  A  totelloss  of  understanding 
is  eyidence  of  an  imbecile  rather  than  of  an 
insane  mind.  (Crowther  y.  Rowlandson,  27 
Cal.  376.) 
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SpiritualiBin.    See  SpiritnaliBm ;  Wills,  69. 
Insane   delusions,    mistaken   belief  aa  to 
mistreatment  of  relatives.    See  Wills,  69. 

7.  It  cannot  be  said,  as  a  rule  of  law,  that 
because  a  man  is  a  dnmkard,  therefore  he  is 
of  unsound  mind.    (Estate  of  Johnsoui  67 
€aU  529.) 
Cited  65  Cal.  20. 

Intoxication,  presumption  of  insanity  from. 
See  poet,  15, 16. 

Intoxication,  insanity  produced  by.  See 
post,  V. 

Tendency  to  suicide  aa  showing.  See  post,  69. 

II«  Erideneo  of. 

/.  Byrdon  of  Proof  and  Prooumpthno  ao  to. 

6.  Person  is  presumed  to  be  sane  until  con* 
trary  is  shown,  and  the  burden  is  upon  a  de- 
fenaant  relying  upon  it  as  a  defense  to  show 
his  insanity  by  a  preponderance  of  evidence. 
(People  V.  Travers,  S»  Gal.  233,  cited  90  Cal. 
199,  98  Cal.  443;  People  y.  Myers,  20  Oal. 
618,  cited  24  Gal.  236,  65  Cal.  591,  67  Gal. 
675,  88  Gal.  238,  93  Gal.  443,  20  Nev.  854; 
People  V.  McNulty,  93  Gal.  427.) 

9.  Burden  of  showing  insanity  as  defense 
to  crime  is  upon  defen<uint  charged  with  tlie 
crime,  and  it  must  be  established  by  a  pre- 
ponderance of  evidence.  (People  v.  Bem- 
merly,  98  Gal.  299.) 

10.  Where  insanity  is  relied  upon  as  a  de- 
fense the  burden  of  proof  is  on  the  defendant, 
and  the  insanity  must  be  clearly  establishea 
by  satisfactory  proof.  (People  v.  M'Donell, 
47  Gal.  134.) 

Cited  49  Cal.  14;  61  Cal.  248:  62  Gal.  65,  884; 
88  Gal.  238;  93  Gal.  443;  20  Nev.  852,  354. 

11.  In  action  to  set  aside  deed  because  of 
mental  incompetency  of  the  grantor  the  bur- 
den of  proving  the  grantor's  insanity  is  on  the 
plaintiff.    (Gridley  v.  Boggs,  62  Cal.  190, 200.) 

12.  It  is  only  of  habitual  insanity,  when 
proved  once  to  have  existed,  that  the  law  en- 
tertains the  presumption  that  it  continues, 
until  the  contrary  is  shown,  otherwise  of  spas- 
modic or  temporary  mania.  (People  v.  Fran- 
cis, 88  Gal.  183.) 

Cited  57  Gal.  132. 

13.  There  should  be  some  evidence  tending 
to  show  a  settled,  general  insanity,  aa  contra- 
distinguished from  a  mere  temporary  aberra- 
tion or  hallucination,  to  justify  instructions 
which  do  not  recognise  such  distinction.  (Peo- 
ple V.  Francis,  38  Gal.  183.) 

14.  On  a  criminal  trial,  where  insanity  is 
relied  on  as  defense,  it  is  proper  to  refuse  to 
instruct  the  jury  that  if  Jtne  defendant  was 
insane  a  short  time  before  the  commission  of 
^e  act,  the  presumption  is  that  he  was  in- 
sane when  he  committed  it.  (People  v.  Smith, 
67  Cal.  130.) 

15.  No  presumption  arises  that  a  man  is  of 
unsound  mind  m>m  the  fact  that  he  is  a 
drunkard.    (Estate  of  Lang,  65  Cal.  19. ) 

16.  If  the  question  arises  as  to  whether  the 
supposed  insanity  was  the  result  of  intoxica- 
tion, immediately  indulged,  or  insanity  caused 
by  an  habitual  and  long-continued  use  of  ar- 
dent spirits,  the  burden  is  cast  upon  the  pris- 
oner of  establishing  it  to  be  of  the  latter  char- 
acter.   (People  V.  Bell,  49  Cal.  485.) 


2,  Dogroo  of;  Roooonabio  Doyht, 

17.  Xnaanitv  of  prisoner  at  instant  of  com- 
mission of  offense  can  only  be  established  by 
evidence  tending  to  prove  that  he  was  insane 
at  some  period  before  or  afterwards.  (People 
V.March,  6  Gal.  543.) 

18.  Where  a  person  accused  of  crime  relies 
on  the  defense  of  insanity  he  is  bound  to 
establish  it  by  such  a  preponderance  of  evi- 
dence that  if  the  question  were  submitted  to 
a  jury  in  a  civil  case  they  would  find  him  in- 
sane. (People  V.  Messersmith,  61  GaL  246.) 
ated  88  Gal.  288;  93  Gal.  443. 

19.  It  is  sufficient  that  insanity  be  proved 
by  a  preponderance  of  evidence,  in  onier  to 
sustain  it  as  a  defense  to  an  indictment. 
(People  V.  Messersmith,  67  Gal.  675.) 

20.  The  burden  is  on  the  defendant  assert- 
ing insanity  to  establish  it  bjr  a  preponder- 
ance of  evidence,  and  instructions  asked  by 
him,  to  the  eCEect  that  if  the  jury,  upon  the 
whole  evidence,  had  a  reasonable  doubt  <A 
his  sanity  they  should  acquit,  are  properly 
refused.     (People  v.  Bawden,  90  Gal.  195.) 

21.  When,  in  a  criminal  caae,  the  insanity 
of  the  defendant,  at  the  time  of  the  oonunis- 
sion  of  the  offense,  is  relied  on  aa  a  defense,  it 
is  not  necessary  that  it  should  be  proved  oe- 
yond  a  reasonable  doubt,  but  may  be  proved 
by  a  preponderance  of  evidence.  (People  v. 
Wilson,  49  Gal.  13.) 

Cited  59  Cal.  395;  61  Gal.  248;  88  GaL  288; 
93  Cal.  443;  20  Nev.  854. 

22.  Insanity,  when  relied  upon  as  a  de- 
tense  in  a  criminal  case,  is  to  be  established 
by  the  prisoner  by  i>reponderating  proof.  It 
is  an  issue  upon  which  he  holds  the  affirmar 
tive,  and  he  must  establish  not  only  the  fact 
of  insanity,  but  insanity  arising  fr«>m  such  a 
cause  as  in  point  of  law  amounts  to  a  defense. 
(People  V.  Bell,  49  Cal.  485.) 

Cited  20  Nev.  354. 

28.  Upon  the  trial  of  a  defendant  chaiged 
with  murder  an  instruction  to  the  jury  that 
the  burden  was  upon  the  defendant  to  prove 
the  defense  of  insanity  bj  a  preponderance  of 
evidence  is  not  prejudicially  erroneous  where 
it  appears  that  tne  defendant  admitted  being 
guilty  of  the  crime  of  murder,  and  claimed  as 
the  sole  defense  that  he  had  inherited  from 
an  insane  mother  an  impaired  mentality, 
which  had  been  further  weakened  by  the  use 
of  alcoholic  liquors,  and  that  his  mental  con- 
dition was  such  at  the  time  of  the  homicide 
that  he  could  not  have  entertained  a  malice 
in  the  shooting,  and  should  not  be  found 
guilty  of  murder  in  the  first  degree,  or  at  least 
should  not  be  subjected  to  the  death  penalty, 
and  it  further  appearing  that  the  jury  was 
charged  to  ffive  him  the  oenefit  of  every  rea- 
sonable doubt  as  to  all  other  matters,  includ- 
ing his  defense,  and  that  aa  to  such  matters 
he  was  not  required  to  prove  them  hy  a  pre- 
ponderance of  evidence.  (People  v.  Eubanka, 
86  Cal.  295.) 
Cited  88  Gal.  238;  93  Gal.  443. 

Preponderance  of  evidence.    Bee  ante,  11, 1, 

24.  In  an  instruction  the  court  in  effect 
chaiged  the  jury  that  where  insanity  is  relied 
upon  it  must  he  clearly  established  by  sato^ 
factory  proof.    Held,  this  was  in  effect  to  in- 
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struct  the  jaiy  that  th(«  defense  of  insanity 
should  at  least  be  proved  beyond  a  reasonable 
doubt;  this  was  error.  (People  ▼•  Wreden, 
69  Oal.  392.) 

25.  The  court  below  charged  the  jury  as 
follows :  "  Where  insanity  is  relied  upon  as  a 
defense  the  burden  of  proof  is  on  the  defend- 
ant; and  that  the  proof  must  be  such  in 
amount  that,  if  the  single  issue  of  sanity  or 
insanity  of  the  defendant  should  be  submitted 
to  the  jury  in  a  civil  case,  they  must  find 
that  he  was  insane.  That  the  insanity  must 
be  dearly  established  by  satisfactorv  proof.'' 
Held,  in  the  connection  in  which  the  words 
are  used,  to  say  that  insanity  must  be  "  clearly 
establiflhed,"  38  not  to  sav  that  the  evidence 
moat  more  than  preponderate,  but  only  that 
the  preponderance  must  be  plainly  apparent. 
Such  must  be  the  case  in  every  instance 
where  the  affirmative  of  an  issue  is  sought  to 
be  established  and  a  peculiar  presumption  be 
overcome.  There  may  be  a  greater  or  less 
degree  of  lucidity,  but  the  preponderance 
must  be  distinctly  perceptible.  It  is  in  this 
sense  that  the  expression  is  often  used  by 
courts  and  lawwnters  in  speaking  of  the 
de^ee  of  evidence  necessary  to  overcome  a 
presumption  sreater  than  that  which  arises, 
that  a  particular  fact,  as  probably  existing  as 
nonexisting,  exists,  e.  g.«  as  when  it  is  said 
that  fraud  must  be  clearly  proved.  In  civil 
cases  fraud  is  proved  by  a  preponderance  of 
the  evidence,  yet,  inasmuch  as  the  law,  to  the 
credit  of  human  nature,  presumes  that  men 
are  oftener  honest  than  dishonest,  the  pre- 
ponderance must  clearly  appear.  Thus  only 
can  the  fact  of  fraud  or  insanity  be  "  satis- 
fiustorily  proved."  (People  v.  Hamilton,  62 
Oal.  377.) 

Cited  88  Cal.  238;  93  Gal.  443. 

Insanity  must  be  clearly  established.  See 
ante,  10. 

26.  The  rule  that  it  is  sufficient  to  raise  a 
reasonable  doubt  as  to  the  defendant's  guilt 
does  not  apply  to  the  defense  of  insanity. 
(People  V.  Tiavers,  88  Cal.  233.) 

27.  An  instruciion  asked  by  defendant  on  a 
trial  for  murder  to  the  effect  that,  if  the  evi- 
dence created  a  reasonable  dofibt  in  the  minds 
of  the  jury,  as  to  the  sanity  of  the  defendant 
at  the  time  he  committed  the  act,  he  should 
be  acquitted,  was  properly  refused.  (People 
V.  Myers,  20  Cal.  518.) 

Cited  02  Cal.  55;  90  Cal.  198;  1  Idaho,  N.  S., 
391. 

28.  In  a  criminal  case,  if  tha  defendant  re- 
lies upon  insanity  as  a  defense,  proof  beyond 
a  reasonable  doubt  is  not  required,  but  the 
burden  of  proof  is  cast  upon  him,  and 
his  insanity  must  be  established  by  such  a 
preponderance  of  evidence  that,  if  the  single 
issue  of  the  sanity  or  insanity  of  the  defend- 
ani  was  submitted  to  the  jurjr  in  a  civil  case, 
they  would  find  that  he  was  msane.  (People 
V.  CofFman,  24  Oal.  230.) 

Cited  88  Oal.  288;  98  Cal.  448;  4  Mont.  146; 
20  Nev.  854. 

29.  In  one  of  the  instructions  of  the  court 
the  jury  were  told  that  if  they  entertained  "  a 
reasonable  doubt  of  the  insanity  of  the  per- 
son he  must  be  acquitted,"  and  in  another 


that  it  was  not  sufficient  that  thev  '*  should 
merely  entertain  a  reasonable  doubt  as  to  his 
sanity."  and  in  a  third  that  insanity  **  is  not 
proved  by  raising  a  doubt  whether  it  exists  or 
not."  Held,  these  instructions  are  clearly 
contradictory.  (People  v.  Wreden,  59  Cal. 
892.) 
Cited  89  Oal.  497. 

80.  On  the  trial  of  an  indictment  the  court 
instructed  the  jury  in  substance  that  in- 
sanity must  be  proved  beyond  a  reasonable 
doubt,  and  in  that  connection  read  to  the 
jury  a  decision  of  this  court  to  the  effect  that 
It  is  sufficient  if  insanity  be  proved  by  pre- 
ponderance of  evidence.  Held,  that  the  charge 
was  contradictory  and  erroneous.  (People  v. 
Messersmith,  57  Cal.  575.) 

Reasonable  doubt.    See  ante,  4. 

3.  0¥or  What  Period  £iridMC9  of  may  ExHnd. 

31.  Evidence  upon  trial  of  defendant  as  to 
his  sanity  before  and  after  commission  of  the 
ofiEense  charged,  including  his  condition  at 
the  time  of  the  trial,  is  admissible  to  enable  the 
jury  to  determine  whether  the  defendant  was 
insane  at  the  time  of  the  commission  of  the 
offense ;  and  the  refusal  of  the  court  to  give 
an  instruction  to  the  jury  that  the  defendant 
must  be  acauitted  if  he  was  inbane  at  the 
time  of  trial  indicates  that  the  court  had  no 
doubt  of  the  defendant's  sanity  at  that  time; 
and  the  admission  of  testimony  tending  to 
show  that  he  was  then  insane  does  not 
necessarily  indicate  that  the  court  had  a 
doubt  as  to  his  sanity  requiring  the  submis- 
sion of  the  question  to  the  jury.  (People  v. 
Lee  Fook,  85  Cal.  300.) 

82.  In  proof  of  insanity  under  a  plea  of  not 
guilty  evidence  of  the  insanity  of  uie  defend- 
ant, both  before  and  after  the  commission 
of  the  offense,  is  admissible.  (People  v. 
Farrell,  31  Cal.  576.) 

33.  Proof  of  insanity  at  time  prior  or  subse- 
quent thereto  is  admissible  upon  the  trial  of 
an  issue  as  to  the  sanity  of  the  testatrix  at 
the  time  of  executing  the  will.  (Estate  of 
Toomes,  54  Cal.  509.) 

Evidence  of  insanity  at  other  times.  See 
WiUs,  67. 

4.  What  Mmiaaibla;   Export  and  Opinion    E¥i» 

donco, 

34.  Statement  of  witness  when  in  his  senses, 
in  relation  to  hia  own  condition  at  the  time  of 
a  sale,  ought  to  be  conclusive.  (Montgomery 
V.  Hunt,  5  Oal.  866.) 

85.  The  party  introducing  the  witness  mak- 
ing a  statement  as  to  his  own  condition  at  the 
time  of  a  side  is  estopped  from  denying  his 
sanity.    (Montgomery  v.  Hunt,  5  Oaf.  8%.) 

36.  Insanity  is  not  to  be  proven  by  general 
reputation.    (People  v.  Pico,  62  Cal.  50.) 

87.  For  the  purpose  of  showing  the  insan- 
ity of  the  defendant  a  witness  testified  to  his 
throwing  away  a  suit  of  clothes;  but  on  cross- 
examination  it  appeared  that  the  witness  had 
no  personal  knowledge  of  the  clothes  being 
thrown  away,  or  of  the  reason  therefor;  he 
knew  of  the  circumstances  only  by  hearsay. 
Held,  the  testimony  was  properly  stricken 
out.    (People  V.  Pico,  62  Cal.  50.) 
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58.  On  the  question  of  the  insanity  of  the 
teeutor  a  witneM  was  asked  as  to  whether  the 
testator  was  ever  treated  for  softening  of  the 
brain,  and  replied:  *'I  have  no  means  of 
knowing;  he  had  every  indication,  so  others 
said."  Held,  that  the  part  of  the  answer  as 
to  what  others  said  should  have  been  stricken 
out  as  hearsay.  (Sexton  y.  Sexton,  66  Cal. 
426.) 

59.  When  the  defendant  is  accused  of  mur- 
der, and  the  defense  is  insanity,  if  there  is 
any  evidence  tending  to  prove  the  personal 
insanity  of  the  defendant,  or  the  killing  wbb 
apparently  without  motive,  the  defendant 
should  be  permitted  to  introduce  evidence  of 
the  insanity  of  his  parents.  (People  v.  Smith, 
81  Cal.  466.) 

40.  Upon  an  issue  as  to  the  sanity  of  the 
testatrix  in  a  contested  will  case  a  witness 
(a  Boman  Catholic  priest)  was  permitted  to 
testify  as  to  his  opinion  of  the  mental  con- 
dition of  the  testatrix,  and  it  was  objected 
that  he  was  not  an  expert.  Held,  upon  the 
facts  stated  in  the  opinion,  that  the  witness 
was  an  expert,  and  the  query  made,  but  not 
decided,  whetner  it  was  necessary  in  such 
case  that  a  witness  should  be  an  expert.  (Es- 
tate of  Toomes,  54  Cal.  609.) 

Cited  66  CaL  451 ;  67  Cal.  446;  74  Cal.  355;  81 
Cal.  407. 

41.  In  a  criminal  prosecution  a  physician 
called  by  the  defendant  as  an  expert,  whose 
oompetencv  as  such  was  not  questioned,  was 
asked  by  the  defendant  as  to  whether  he  was 
familiar  with  a  particular  medical  book  on 
mental  diseases,  and  answered  in  the  affirma- 
tive. The  defendant  then  asked  him  if  he 
knew  whether  the  book  was  a  standard  work. 
The  court  excluded  the  question  upon  the 
objection  of  the  district  attorney.  Held,  that 
the  ruling  was  proper,  as  an  answer  would 
not  have  tended  to  prove  the  witness*  famil- 
iarity with  authors  upon  that  subject.  (Peo- 
ple V.  Sutton,  73  Cal.  248.) 

42.  In  a  prosecution  for  murder,  in  which 
the  defense  relied  on  is  Insanity,  a  medical 
expert  called  bv  the  defendant  for  the  pur- 
pose of  testing  his  competency  as  such  may 
oe  asked  on  his  cross-examination  as  to 
whether  or  not  certain  hypothetical  facts 
embraced  in  the  questions  put  to  him  would 
indicate  insanity.  (People  v.  Sutton,  78  Cal. 
243.) 

43.  If  the  direct  examination  of  an  expert 
on  insanity  for  the  defendant  is  limited  to  the 
expression  of  opinion  as  to  the  correctness  of 
the  theorv  of  one  of  the  plaintiff's  witnesses, 
an  hypothetical  question  by  the  plaintiff  on 
cross-examination  of  the  same  character,  and 
the  same  in  substance  as  that  asked  bv  him 
of  his  own  witnesses,  is  properly  ruled  out. 
(Gridley  v.  Boggs,  62  Cal.  190,  20U.) 

44.  In  a  proceeding  to  contest  a  will  for 
alleged  unsoundness  of  mind  of  the  testator 
at  the  time  of  its  execution,  testimony  of  the 
attending  physician  of  the  testator  that  he 
prescribe  for  him  for  mental  trouble  is  not 
admissible  in  evidence.  (In  re  Flint,  100  Cal. 
391.) 

45.  Upon  an  issue  as  to  the  unsoundness  of 
mind  of  a  testator  at  the  time  of  making  his 


will,  testimony  of  his  attending  physician,  in 
answer  to  an  hypothetical  question  as  to  his 
opinion,  as  an  expert,  of  the  patient's  mental 
soundness,  based  upon  a  state  of  facts  describ- 
ing the  deceased's  physical  condition,  as  testi- 
fied to  by  the  doctor  himself,  is  properly 
admitted  m  evidence;  and  the  fact  that  the 
condition  of  the  patient,  as  described  in  the 
question,  was  personally  known  to  the  witness, 
is  immaterial.  *  (In  re  Flint,  100  Cal.  891.) 

46.  Where  a  physician,  called  as  a  witness 
for  the  defendants  in  an  action  in  which  the 
mental  soundness  of  a  decedent  was  in  issue, 
testified  without  objection  to  his  competency 
that  he  had  been  in  practice  for  seventeen 
years,  and  had  been  the  attending  physician 
of  the  decedent  for  a  period  of  almost  a  year 
prior  to  his  death,  attending  him  at  times  aa 
often  as  two  or  three  times  a  day,  and  it  ap- 
peared that  he  had  also  been  called  as  an 
expert  witness  for  the  plaintiff,  his  testimony 
that  in  his  opinion  the  decedent  was  of  soun!l 
mind  during  all  of  the  time  he  had  acted  aa 
his  attending  physician  is  not  subject  to  the 
objection  that  he  was  not  proven  to  be  an  ex- 
pert.   ( Wheelock  v.  Godfrey,  100  Cal.  578. ) 

47.  Where  the  phsrsician  who  attended  the 
decedent  was  put  upon  the  stand  by  the  plain- 
tiff to  describe  hu  ailments,  and  testified, 
upon  cross-examination,  as  to  his  mental 
status,  and  that  he  was  thoroughly  rational 
and  competent,  without  objection  taken  to 
such  cross-examination,  all  objection  on  the 
part  of  the  plaintiff  to  the  competency  of  his 
evidence  is  waived,  and  it  cannot  be  struck 
out  on  plaintiff's  motion  without  the  consent 
of  the  defendants.  (Wheelock  y.  (jodfrey, 
100  Cal.  578.) 

48.  Evidence  that  the  defendant  was  always 
treated  by  his  family  as  an  imbecile  or  an  in- 
sane person  is  inadmissible.  (People  v.  Pico, 
62  Cal.  60.) 

49.  Upon  an  issue  as  to  the  mental  condi- 
tion of  a  testator  the  opinions  of  persons  ac- 
quainted with  his  business  and  social  habits, 
held  to  be  admissible  in  evidence.  (Estate  of 
Brooks,  54  Cal.  471.) 

60.  The  determination  of  the  qneetion  as  to 
whether  the  acquaintance  with  tne  defendant 
of  persons  who  testify  as  to  his  sanity  was  in- 
timate, as  required  by  subdivision  10,  section 
1870  of  the  (Jode  of  C!ivil  Procedure,  is  within 
the  discretion  of  the  court  below,  and  the  ap- 
pellate court  will  not  interiere  if  it  does  not 
appear  that  such  discretion  was  abused.  (Peo- 
ple V.  Fine,  77  Cal.  147.) 
Cited  79  Cal.  886;  20  Nev.  848. 

51.  The  question  as  to  whether  or  not  a 
witness  is  an  '*  intimate  acquaintance,"  within 
the  meaning  of  section  1870  of  the  Code  of 
Civil  Procedure^  which  allows  an  intimate  ac- 
quaintance to  give  his  opinion  respecting  the 
mental  sanity  of  a  person,  is  addressed  very 
largely  to  the  discretion  of  the  trial  court,  and 
its  ruling  will  not  be  disturbed  upon  appeal,  if 
the  conclusion  reached  is  one  which  can  be 
reasonably  entertained  consistently  with  the 
idea  of  intimacy.  (Wheelock  v.  Godfrey,  10(K 
Cal.  578.) 

52.  Witnesses  were  examined  for  the  pur- 
pose of  showing  tiie  sanity  of  defendant,  and. 
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irom  their  examination  it  appeared  that  they 
were  acquainted  with  him  and  had  more  or 
leee  opportunity  for  acquiring  knowledge  on 
which  to  base  an  opinion.  Held,  the^  wit* 
nesaee  haying  shown  tiiemeelves,  respectively, 
to  haye  been  acquainted  with  the  defendant, 
the  determination  of  the  question  as  to 
whether  that  acquaintance  was  of  an  intimate 
chazacter  was  within  the  discretion  of  the 
court  below,  with  the  exercise  of  which,  there 
being  no  abuse,  this  court  will  not  interfere. 
(People  ▼.  Pico,  62  Cal.  50.) 
Cit^n  Cal.  ^3;  77  Gal.  149;  79  Gal.  386;  20 

Kev.  848. 

5S.  A  witness,  even  though  not  an  expert, 
who  details  a  conversation  had  between  nim- 
self  and  another,  may  also,  in  connection 
therewith,  state  his  opinion,  belief,  or  im- 
preseion  as  to  the  state  of  the  mind  of  such 
person  as  these  seemed  to  the  witness  at  the 
time  of  the  conversation.  (People  v.  Sanford, 
43  Cal.  29.) 
Cited  69  Cal.  394;  67  Cal.  446;  73  Cal.  9;  78 

Cal.  77 ;  distinguished  88  Cal.  260. 

54.  Upon  the  trial  of  an  indictment  for 
murder,  in  which  the  defense  of  insanity  was 
relied  upon,  a  witness^  after  testifying  to  a 
conversation  he  had  with  the  accused  in  the 
forenoon  of  the  day  of  the  alleged  homicide, 
was  asked  the  question,  ''From  his  appear* 
ance,  his  actions,  his  condition,  and  conversa- 
tion, what  was  the  state  of  his  mind''?  and 
the  court  excluded  the  evidence  on  the  trround 
that  the  witness  was  not  competent  to  answer 
it,  no  foundation  having  been  laid.  Held, 
the  exception  to  this  ruling  must  be  sustained. 
A  witness,  even  though  not  an  expert,  who 
details  a  conversation  between  himself  and 
another,  may  also  in  connection  therewith 
state  his  opinion,  belief,  or  impression,  as  to 
the  state  of  mind  of  such  person  as  it  seemed 
or  appeared  to  the  witness  at  the  time  of  the 
conversation.  (People  v.  Wreden,  69  Cal. 
892.) 

Evidence  as  to  insanity.  See  Wills,  VIL  8. 

Opinions  of  witnesses  as  to.  See  WiUs, 
VII,  3. 

Opinion  of  intimate  acquaintances.  See 
Wills,  VII,  3. 

Intimate  acquaintance,    See  Appeals,  2193. 

Exclusion  m  testimony  of  physician  as  to 
sanity.    See  Evidence,  12. 

Priest,  right  of  to  testify.  See  Privileged 
Communications.  15. 

Declarations  oi  parsons  of  unsound  mind. 
See  Wills,  66. 

m.  InstmetteM  as  te* 

66.  Where  the  defense  of  insanity  is  set  up 
an  instruction,  given  for  the  purpose  of  im- 
pressing upon  uie  jury  the  importuioe  of 
special  care  and  circumspection  in  considering 
the  evidence  tending  to  establish  the  insanity 
of  a  defendant  at  the  time  of  the  commission 
of  the  offense  chaiged,  is  proper.  (People  v. 
Dennis,  89  Cal.  626.) 
Cited  62  Cal.  66. 

66.  It  is  not  improper  for  the  court,  in  its 
charge  to  the  jury  in  a  criminal  case  where 
the  defense  of  insanity  is  set  up,  to  caution 
the  jury  to  be  careful  that  no  pretended  case 
of  insanity  should  be  allowed  to  shield  the 


defendant  from  the  ordinary  consequences  of 
his  act.    (People  v.  Bumberger,  46  Cal.  650.) 
Cited  66  Cal.  598. 

67.  It  is  not  proper  to  instruct  the  lur^  that 
they  should  acquit  the  defendant  if  he  is  in* 
sane  at  the  time  of  trial,  and  that  no  plea  of 
such  insanity  is  required,  if  no  issue  as  to  the 
present  insanity  of  defendant  is  submitted  to 
the  jury.    (People  v.  Lee  Fook,  85  Cal.  300.) 

As  to  duty  to  weigh  defense.    See  ante,  4. 

68.  Instruction  to  the  effect  that  if  the  jury 
find  that  defendant  was  insane  at  the  time  of 
the  alleged  shooting  they  should  declare  the 
defendant  not  guilty,  without  regard  to  the 
degree  of  insanity,  is  too  broad,  and  is  not  law. 
(People  V.  Best,  89  Cal.  690.) 

69.  Court  erred  in  telling  jury  that  tendency 
to  commit  suicide  does  not  prove  insanity. 
It,  however,  withdrew  from  tnat  position  by 
immediately  telling  them,  that  as  a  fact  it  was 
a  matter  for  their  consideration,  in  connection 
with  all  the  other  tacts  and  circumstances  in 
the  case.  Thus  qualified  there  was  no  error 
in  the  instruction.  (People  v.  Messersmith, 
61  Cal.  246.) 

As  to  preponderance  of  evidence  and  rea- 
sonable doubt.    See  ante,  II,  2. 

As  to  what  constitutes.    See  ante,  I. 

As  to  continuance  of  insanity.  See  ante, 
12,  etseq. 

Irresistible  impulse,  instruction  as  to.    See 

JKJSt,  V. 

When  contradictory.    See  ante,  29,  80. 
Instructions  as  to,  when  not  prejudicial. 
See  Appeals,  2106. 

IT.  Contraeth   Talidltn   Aetlens  to   Set 
Aside,  and  Aetlons  Against  Luatles. 

60.  Sale  of  personal  property,  made  by  one 
not  having  mental  capacity  to  contract,  does 
not  transfer  the  title,  ana  is  void,  both  as 
against  the  vendee  and  subsequent  purchasers 
from  him.    (Harris  v.  Harris,  64  C^.  108.) 

61.  The  court  found  that  on  the  sixteenth 
day  of  November,  1875,  and  before  and  after 
that  date,  L.  K.  was  of  unsound  mind :  his 
mental  unsoundness  consisting  of  a  fixed  in- 
sane delusion  in  regard  to  religion,  to  wit : 
that  he  had  incurred  the  displeasure  of  God, 
and  could  only  expiate  his  sins  by  refraining 
from  partaking  of  food ;  that  he  also  during 
said  time  had  occasional  paroxysms  of  melan- 
cholia; that  on  that  day  he  sinied,  acknowl- 
edged, and  delivered  to  M.  K.,  his  wife,  a 
deed  of  gift  of  the  premises  in  controversy ; 
that  said  L.  E.  at  the  time  he  made  and  de- 
livered the  deed  understood  the  nature, 
force,  and  effect  of  the  act^  and  that  said  act 
was  not  the  result  of  his  insane  delusion. 
Held,  that  the  finding  was  sustained  by  the 
evidence,  and  that  the  deed  was  valid.  (Kid- 
der V.  Stevens,  60  Cal.  414.) 

Contract  with  medium,  whether  valid.  See 
Fraud,  36. 

Mental  capacity  to  make  gift.  See  Gifts, 
III,  2. 

Weakness  of  mind,  rescission  for.  See 
Rescission  of  Contracts,  III,  4. 

Will,  effect  of  insanity  on.  See  Wills, 
VII,  8. 
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Bevocation  of  will  by  person  of  unsound 
mind.    See  Wills,  XII. 

62.  A  complaint  alleging  that  a  deed  of 
trust  was  void  upon  the  ground  that  the 
grantor  was  incapacitated  from  giving  his 
consent  to  the  contract  by  physicaiand  men- 
tal disease,  not  having  proper  control  of  him- 
self and  capacity  to  act  in  a  reasonable  and 
proper  manner,  and  being  still  further  in- 
capacitated by  inebriety,  whereby  he  was  at 
the  date  of  the  instrument  non  compos  men- 
tis, does  not  show  that  the  contract  was  void 
under  section  88  of  the  Civil  Oode,  it  not 
being  directly  or  indirectly,  definitely  or  in- 
definitely alleged  that  the  ^ntor  was  ''  en- 
tirely without  understandmg."  (More  v. 
Calkins,  85  Cal.  177.) 

88.  In  an  action  to  cancel  a  deed  for  want 
of  mental  capacity  a  finding  bv  a  jury  that  the 
deceased,  at  the  time  of  the  alleged  execution 
of  the  deed,  was  not  capable  to  contract,  and 
also  that  he  did  not  know  the  contents  of  the 
deed  when  it  was  executed,  confiicts  with  a 
finding  Uiat  the  deceased  was  in  the  i>06ses- 
sion  of  his  mental  faculty  at  the  time  so  as  to 
understand  what  was  being  done.  (Harris  v. 
Harris,  59  Oal.  820.) 

84.  If  a  conveyance  is  set  aside  at  the  suit 
of  the  grantor,  because  of  his  insanity  at  the 
time oiits delivery,  the  account  taken  under 
the  decree  should  include  such  property  only 
as  passed  into  the  hands  of  the  grantee  under 
the  transfer.  (Crowther  v.  Rowlandson,  27 
Cal.  878.) 

Cited  58  Cal.  488. 

Action  to  set  aside,  burden  of  pvoof*  See 
ante,  11, 

85.  An  action  upon  a  promissory  note  made 
bjr  an  incompetent  person  cannot  be  main- 
tained against  his  guardian,  but  should  be 
brought  against  the  mcompetent  person,  (Jus- 
tice ▼.  Ott,  87  Cal.  580.) 

88.  The  summons  in  an  action  against  an 
incompetent  person  must  be  served  upon  both 
the  incompetent  and  his  euardian,  and  it  is 
then  the  duty  of  the  guardian  to  appear  and 
defend  the  action.  (Justice  v.  Ott,  87  Cal. 
580.) 

87.  Where  a  party  was  insane  and  no  guar- 
dian had  been  appomted  for  him  the  Practice 
Act  of  1850  required  that  he  should  be  served 
personally.  (Sacramento  Savings  Bank  v. 
Spencer,  58  Cal.  787.) 

Complaint  to  set  aside  judgment  because 
one  a  lunatic.    See  Judgments,  684. 

Y.  Inganity  as  a  Defense  to  Crime. 

88.  Moral  insanity,  as  distinguished  from 
mental  derangement,  is  not  an  excuse  for 
crime:  nor  does  it  furnish  an  exemption  from 
punishment  therefor.  (People  v.  Kerrigan, 
78  Cal.  222.) 

89.  Insanity  produced  bv  intoxication  does 
not  destroy  responsibility  mr  crime  if  the  ac- 
cused, when  sane,  voluntary  made  himself 
intoxicated.  (People  v.  Williams,  43  Cal.  844.) 
Cited  83  CaL  119;  70  Cal.  848;  12  Nev.  151. 

70.  Insanity  produced  bv  lon^-continued 
intoxication  affects  responsibility  m  the  same 
way  as  insanity  produced  by  any  other  cause ; 
but,  to  constitute  a  good  defense  to  an  indict- 


ment for  murder,  it  must  be  settled  insanity, 
and  not  merely  a  temporary  mental  condition 

? produced  by  recent  use  of  intoxicating  liquor. 
People  V.  Travers,  88  Cal.  233.) 

71.  Upon  the  trial  of  a  charge  of  assault 
with  intent  to  kill,  where  the  court  has  in- 
structed the  jury  that  the  defendant  was  not 
responsible  unless  at  the  precise  time  of  the 
alleged  assault  he  was  capable  of  knowing, 
and  did  know,  the  nature  and  character  of  the 
act  and  its  vrrongfulness,  and  that  the  con- 
dition of  the  defendant's  mind  before  or 
afterwuds  was  only  to  be  considered  for  the 
purpose  of  throwing  light  upon  its  state  at 
the  time  of  the  commission  of  the  act,  it  is 
not  error  for  the  court  to  refuse  to  instruct 
them  that  although  the  defendant  might  have 
felt  an  irresistible  impulse  to  do  the  act  while 
conscious  of  its  nature  and  character,  yet  if 
they  should  find  that  such  consciousness  did 
not  exist  up  to  and  at  the  time  of  the  com- 
mission of  the  act,  it  was  their  duty  to  acquit, 
and  that  insanity,  whether  permanent  or 
temporary,  is  a  complete  defense  to  all  acts 
committed  while  under  its  influence.  (Peo- 
ple V.  Clendennin,  91  CaL  85.) 

Instruction  as  to.    See  ante,  58. 
Insanity   produced    by  intoxication.     See 
Criminal  Law.  558. 

TI.  Plea  of,  Necessity  of;  Trial  of  Issme  of 

and  Praetlce  on. 

72.  No  plea  of  present  insanity  is  required. 
If,  at  any  time  auring  the  proceedings  in  a 
criminal  trial,  a  doubt  arises  as  to  the  sanity 
of  the  defendant,  it  is  the  duty  of  the  court, 
of  its  own  motion,  to  suspend  further  proceed- 
ings in  the  case  until  the  question  of  sanity 
has  been  determined.  (People  v.  Ah  Ying, 
42  Cal.  18.) 

Cited  85  Cal.  802-04. 

73.  Upon  a  trial  for  murder,  where  the  de- 
fendant pleads  not  guilty,  he  is  entitled  to 
have  testimony  introduced  on  his  behalf  to 
show  his  insanity  at  the  time  the  alleged 
offense  was  committed.  (People  v.  dwell,  28 
Cal.  458.) 

Cited  49  Cal.  848. 

74.  Counsel  for  defendant  cannot  waive  in- 
quiry as  to  question  of  sanity  of  the  defendant, 
nor  can  he  compel  the  court  to  enter  upon  an 
inquiry  where  no  ground  for  such  doubt  ex- 
ists.   (People  V.  Ah  Ying,  42  Cal.  18.) 

75.  Where  the  court  has  no  doubt  that  the 
defendant  is  sane  at  the  time  of  trial,  and 
the  evidence  does  not  show  that  it  was  its 
duty  to  have  entertained  such  doubt,  and 
there  is  no  request  made  by  the  defendant  to 
have  the  question  of  insanity  submitted  to  a 
jury,  as  required  by  section  1888  of  the  Penal 
Code,  as  a  separate  and  distinct  issue  from 
that  of  defenoant's  guilt  or  innocence  of  the 
offense  charscKi,  the  court  does  its  whole 
duty  in  allowing  evidence  as  to  the  sanity  of 
the  defendant  before  and  after  the  commission 
of  the  offense,  as  bearing  upon  the  question 
of  the  defandant's  sanity  at  the  time  of  the 
commission  of  the  offense,  though  the  deputy 
sheriff  testified  that  he  believed  him  to  be  in- 
sane at  the  time  of  trial.  Paterson,  J.,  dis- 
senting.   (People  V.  Lee  Fook,  85  Cal.  800.) 
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76.  If,  when  a  defendant  in  a  criminal  case 
k  called  for  trial  or  bronght  up  tat  judgment, 
a  aug^stion  is  niade  that  he  is  insane,  ana 
there  u  any  reason  to  suppose  he  is  insane, 
the  question  of  his  insanity  must  be  submit- 
ted to  a  Ju^.  (People  ▼.  Farrell,  SI  Gal. 
676.) 

77.  In  such  case,  if  the  jury  find  the  de- 
fendant insane,  it  is  not  necessary  that  the 
Terdict  be  vacated  by  another  trial  on  the 
same  subject  before  the  court  can  proceed 
with  the  trial  of  the  guilt  or  innocence  of  the 
defendant.    (People  v.  Farrell,  31  Gal.  576.) 

78.  In  such  case,  if  the  jury  find  the  de- 
fendant insane,  and  the  trial  is  postponed, 
but  is  called  again  at  a  subsequent  term,  and 
there  is  still  any  doubt  as  to  the  sanity  of  the 
defendant,  the  court  must  proceed  as  at  first, 
and  try  the  question  anew,  and  so  on  as  often 
as  occasion  may  require.  (People  v.  Farrell, 
81  Gal.  676.) 

79.  On  all  such  trials  the  question  is  as  to 
the  present  sanity  of  the  defendant,  and  the 
former  verdict  may  be  received  in  evidence  as 
tending  to  prove  present  insanity.  (People 
v.  Farrell,  81  Gal.  676.) 

80.  When  defendant  is  brought  up  for  judg- 
ment on  conviction  it  is  not  error  for  the 
court,  where  it  entertains  no  doubt  as  to  his 
sanity,  to  refuse  to  submit  the  issue  of  insanity 
to  a  jury  under  section  1868  of  the  Penal  Gode. 
(People  V.  Pico,  62  Gal.  50.) 

81.  Trial  on  main  charge  in  indictment  will 
not  be  postponed  because  of  appeal  on  the 
issue  of  insanity.  (People  v.  Moice,  15  Gal. 
329.) 

Fact,  insanity  is  question  of.   See  Wills,  62. 
New  trial  to  prove.    See  New  Trial,  258. 

yil*  Yerdlet  and  Jmdgment,  Conelmslve- 
nms  of;  Restoration  to  Capacity; 
IHseharg e  ftrom  Asylmn. 

82.  Verdict  of  jury  called  to  try  the  ques- 
tion of  the  sanity  of  the  defendant,  that  ne  is 
insane,  is  conclusive  that  he  is  insane  at  the 
time  it  is  rendered,  and  therefore  admissible 
in  evidence  on  his  trial  for  the  offense,  as 
tendinff  to  show  that  he  may  have  been  in- 
sane wnen  the  offense  was  committed.  (Peo- 
ple V.  Farrell,  81  Gal.  576.) 

Cited  88  Gal.  189;  85  Gal.  801. 

83.  The  judicial  determination  that  person 
18  of  unsound  mind,  under  section  40  of  the 
Civil  Code  as  it  existed  in  1877,  is  only  prima 
fade  evidence  of  his  incapacity  to  make  a  will. 
(Estate  of  Johnson,  57  Gal.  529.) 

Judgment  determining,  conclusiveness  of. 
Bee  Judgments,  845. 

84.  The  provisions  of  section  1766  of  the 
Code  of  Civil  Procedure,  authorizing  the  court 
to  restore  a  person  adjudeed  insane  or  incom- 
petent, is  only  applicable  to  those  for  whom 
guardians  have  been  appointed  under  section 
1764  of  the  same  code,  and  does  not  apply  to 
persons  committed  to  insane  asylums  under 
the  regulations  of  the  Political  Ckxle.  (Kel- 
logg y.  Cochran,  87  GaL  192.) 

85.  No  court  in  this  state  is  authorized  to 
discharge  a  person  who  has  been  committed 
to  an  insane  asylum,  or  to  restore  him  to 
capacity,  under   any   circumstances,  except 
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upon  writ  of  habeas  corpus.  (Kellogg  v.  Coch- 
ran, 87  Gal.  192.) 

86.  The  power  to  discharge  an  inmate  of  an 
insane  asylum  otherwise  than  upon  habeas 
corpus  is  vested  exclusively  in  the  officers  of 
the  asylum,  and  includes  the  power  to  deter- 
mine whether  the  patient  has  recovered,  and 
the  authority  to  discharge  persons  who  have 
sufficiently  recovered,  and  also  persons  who 
have  been  improperly  committed. .  (Kellogg 
V.  Cochran,  87  Gal.  192.) 

87.  The  effect  of  a  discharge  by  the  officers 
of  an  asylum  of  an  insane  inmate,  i/  no  guar- 
dian has  been  appointed  under  the  act  of 
March  9,  1885,  is  to  restore  the  person  dis- 
charged to  legal  capacity  to  sue.  (Kellogg  v. 
Cochran,  87  Gal.  192.) 

Tin.  fjimardians  of  Lnnatlos. 

88.  The  power  of  the  probate  court  to  ap- 

Soint  a  suardian  for  an  insane  person  is  not 
efeated  by  the  fact  that  such  insane  person 
is  a  married  person.    (Guardianship  of  Fegan, 
45  Gal.  176.) 
Cited  75  Gal.  648. 

89.  A  court  has  no  jurisdiction  to  appoint  a 
j;uardian  ad  litem  for  a  person  alleged  to  be 
msane  who  is  not  made  a  party  to  the  action. 
(Boyd  V.  Dodson,  66  Gal.  860.) 

90.  If  deemed  expedient,  the  court  may  ap- 
point a  guardian  ad  litem  to  represent  the 
incompetent.    (Justice  v.  Ott,  87  Gal.  580.) 

91.  When  an  insane  person  is  a  wife  there 
is  no  rule  of  law  which  prefers  the  husband  as 
such  guardian,  if  he  be  unfit  to  discha^e  the 
duties  of  guardian*  (Guardianship  of  Fegan^ 
45  Gal.  176.) 

92.  On  filing  the  proper  petition  for  the  ap- 
pointment of  a  guardian  of  the  person  and 
estate  of  one  alleged  to  be  insane,  and  on 
giving  the  notice  required  by  the  statute,  the 
probate  court  acquires  jurisdiction  to  adjudi- 
cate the  question  of  insanity,  and  to  select  a 
guardian,  and  is  not  restricted  as  to  the  per- 
son to  be  appointed  guardian,  even  if  the 
petition  asks  that  the  petitioner  be  appointed. 
(Halett  V.  Patrick,  49  Gal.  590.) 

93.  If  petitioner  is  appointed  and  fails  to 
give  required  bond,  in  such  case  the  court 
may,  in  the  same  proceeding,  appoint  another 
person  as  guardian  without  a  new  notice, 
even  if  the  person  thus  appointed  files  a  peti- 
tion asking  for  the  appointment.  The  second 
appointment  is  a  step  in  the  original  proceed- 
ing. Notice  having  been  given  of  the  original 
application,  the  person  notified  must  take 
notice  of  every  subsequent  step.  (Halett  v. 
Patrick,  49  Gal.  690.) 

94.  Letters  of  guardianship  over  a  lunatic, 
issued  by  the  probate  court,  cannot  be  ques- 
tioned in  a  collateral  proceeding.  (Warner  v. 
Wilson,  4  Gal.  MO.) 

Cited  18Cal.  505;  75  Gal.  648;  evidence  dis- 
approved 6  Gal.  654. 

Appearance  of.    See  ante,  66. 
Action  against.    See  ante,  65. 
Guardian  of  incompetent,  right  of  to  custody 
of  will.    See  Wills,  VI. 

raSOLTENCT. 

See  Bankruptcy  and  Insolvency. 
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nSFSCTIOH. 

OompelUiig  iiuipectioii  of  pablic  leoofdi. 
See  Mandamiu,  it,  12,  m. 

Right  of  inspectioii  of  docomentary  errir 
denoe.    See  Evidence,  III,  1, 

IISPECTOBS. 

See  Inepector  of  CuBtoms. 

Gm  insi>ector8.    See  Gas  Inspectora. 
Of  election.    See  Elections,  w,  et  eeq. 
Of  port,  appointment  muat  be  approved. 
See  Collector  of  Port. 

IISPECTOBS  OF  CUSTOMS. 

Office  of  is  Incrative.  See  Offices  and  Officers,  4. 

Section  21  of  article  IV  of  constitution  is 
construed  to  include  as  a  lucrative  office  the 
office  of  inspector  of  customs,  with  a  salarv  of 
one  thousand  dollars  per  annum.  (Crawford 
V.  Dunbar,  62CaL  3d.) 

IHBTALLMEinnU 

Note  j^yable  in,  demand  on.  See  Bills  and 
Notes  IX,  2. 

Agreement  for  payment  in  installments. 
See  Sales,  VI,  4. 

Default  in.   See  Vendor  and  Vendee,  XL  2. 

Default  in  and  retaking  property.  See 
Sales,  XII,  2. 

Foreclosure,  when  debt  payable  in.  See 
Morteages,  XIX,  4. 

Ju&ment  payable  in,  limitations  of  actions 
on.    bee  Statute  of  Limitations,  81. 

raSTBUCTIOIB. 

Includes  the  general  principles  relating  to 
instructions.    For  instructions  in  particular 
see  the  particular  title. 

D«ty  of  Conrt  to  Give  Instmetloiis 
Asked,  Generally. 

Beqnests  for  Instrnetlons* 

In  Eqnlty. 

Conflicting  and  Contradictory. 

Inaecnratey  AmbignomS)  or  Mislead- 
ing. 

General  and  Abstract. 

Beading  Opinion  or  Statute. 

Argnmentatlve. 

Embracing  <|mestlOBS  Properly  for 
the  Conrt. 

Bepeating  Instmetions;  Instmc- 
tions  Smbstantially  Given. 

Direotlng  Yerdiet;  Taking  Case 
ftrom  the  Jnry. 

On  the  Evidence. 

1.  Wetjfht  and   Credibility;   Stating 
&de$  of  Evidence* 

2.  AMuming  Facte* 
8.  Admitted  FacU. 
4.  InstructionB  Reepecting  Mattere  of 

Fact;  Statement  of  Evidence  in* 

Instmetions  Partly  Correct. 
Gonstmction     of;      Completeness; 
Charge  Correct  as  a  Whole. 


I. 
U. 

m. 

IT. 
Y. 

YI. 
YH. 

Ym. 


XI. 


xm. 

XIY. 


XY«  Error,  When  Immaterial  tfr  ll«w 
€ired|    Correct    Aeeomfanylmir 
Instmetions. 
XTI.  Mistakes  in  Use  of  Words. 

XYIL  Practiee  in  Beferenee  to. 

1.  Time  to  Offer;  Ruiee  a$  to* 

2.  Refusal  o/  on  Account  of  Lengthy 

and  Number* 
8.  Modification  or  Amendment  of* 

4.  Practice  in  Giving  or  Refutingm 

5.  Marking  Initructione* 

6.  Settlement  of  and  ExoepHom  to* 

7.  Duty  of  Jury  to  Follow. 

8.  Recalling  and  ReinetrucHng  Jury* 

9.  Presumption  a$  to  Understanding 

of  by  the  Jury* 
10.  Appeal 

Absence  of  defendant  during.  See  Criminal 
Law,  477. 

Error  in  admittinj^  testimony,  curing  by  in- 
structions.   See  Evidence,  676. 

Presumption  of  injury  from  error.  See 
Mines  and  Mining,  SOS. 

Reporters'  notes  as  evidence  of.  See  Ap- 
peals, 875. 

Loss  of,  as  ground  of  continuance.  See 
Kew  Trial,  IX,  S. 

Where  there  is  no  conflict  of  evidence 
instructions  are  out  of  place.  See  Criminal 
Law,  1005. 

I.  Dnty  of  Conrt  to  Give   Instmetiona 
Asked*  Generally. 

1.  Every  instruction  which  correctly  de- 
clares law  applicable  to  case  which  it  sup- 
I,  if  the  case  can  be  rationally  inferred 
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uom  the  testimony,  should  be  given.    (Peo- 
ple V.  Taylor,  S6  Cal.  255.) 

2.  Where  there  is  evidence  tending  to 
establish  fact  court  should  not  refuse  a 
proper  instruction  in  reference  to  that  fact. 
(Davis  V.  Russell,  52  Cal.  611.) 

3.  Party  is  entitled  to  have  jury  instructed 
upon  law  of  case  as  made  by  his  testimony, 
if^it  is  not  contradicted.  (Sperry  v.  Spauld- 
ing,  45  Cal.  544.) 

4.  Court  is  not  bound  to  ffive  instruction 
erroneous  on  its  face,  even  tnough  the  error 
be  insufficient  to  reverse  the  judgment,  no 
ihjury  being  done.  (Visher  ▼.  Webster,  13 
Cal.  58.) 

5.  Instructions  are  properly  given  when 
applicable  to  the  evidence  and  not  erroneous. 
(Fox  V.  Stockton  Combined  H.  A  A.  Works, 
83  Cal.  333.) 

Erroneous  and  misleading  should  be  refused. 
See  Appeals,  1967. 

U.  Beqnests  for  Instmetions. 

6.  Where  a  party,  in  a  criminal  case,  fails 
to  ask  the  court  to  give  instructions  to  the 
jury  upon  a  particular  point  he  cannot  com- 
plam  of  error  on  the  part  of  the  court  in  not 
giving  the  instructions.  (People  ▼•  Haun,  44 
Cal.  06.) 

Cited  48  Cal.  239;  66 Cal.  277;  78  Cal.  514;  84 
Cal.  483. 

7.  If  defendant  desires  instruction  as  to 
law  upon  any  special  branch  of  case  he  should 
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direct  the  court's  attention  thereto,  and  request 
an  inatmction  thereupon,  and  a  judgment  of 
oonvktion  will  not  be  reversed  for  uilare  to 
give  an  instruction  not  demanded.  (People 
T.  McNutt»  98  Oal.  658.) 

8.  Where  the  instructions  ^ven  by  the 
court  substantially  cover  a  particular  defense 
relied  on  b^  the  defendant  the  failure  to  give 
more  explicit  instructions  as  to  such  defense 
is  not  error,  unless  further  instructions  there- 
on were  requested.  (Bice  ▼•  Whitmore,  74 
Gal.  619.) 

Instruction  on  court's  own  motion.  See 
Trespass,  67. 

Oourt  is  not  bound  of  its  own  motion  to  in- 
struct as  to  damages.    See  Watercourses,  483. 

Where  evidence  admissible  for  one  purpose 
and  not  for  another,  duty  to  ask  for.  See 
Kvidence,  712,  et  seq. 

Instruction  to  disregard  evidence  stricken 
oat,  duty  to  ask.    See  Evidence,  456. 

Bight  of  challenge,  instructions  as  to.  See 
Jnry  and  Jurors,  Yll,  1. 

in*  In  Eqmlty. 

9.  In  a  chancery  case  it  is  doubtful  whether 
the  refusal  to  give  instructions  to  the  jury, 
even  conceding  them  to  be  correct,  can  oe  as- 
signed as  error.  (Branger  v.  Ohevalier,  9 
Gal.  358.) 

IOl  In  a  chancery  case,  where  the  jury  are 
summoned  to  find  certain  issues  of  fact, 
which,  when  found,  are  not  obligatory,  but 
simply  obtained  for  the  purpose  of  informing 
the  conscience  of  the  chancellor,  it  seems 
that  it  is  no  error  to  refuse  to  instruct  the 
jnry  as  to  what  would  be  the  law  on  a  given 
state  of  facts.  In  such'  a  case  the  jury  find 
the  facts,  and  if  the  court  adopt  the  finding  it 
applies  the  law.  (Dominguea  ▼•  Dominguez, 
7  CbI.  424.) 
Cited  85  Gal.  206. 

11.  The  refusal  of  the  trial  court  in  an  ac- 
tion of  equity  to  give  proper  instructions  to 
tiie  jury  is  not  ground  for  reversal,  where  the 
court  finds  upon  all  of  the  issues  in  the  case, 
and  the  evidence  is  sufficient  to  warrant  the 
findings.    (Biley  v.  Martinelli,  97  Oal.  575.) 

Error  in  is  immaterial.     See  Equity,  95,  et 

iy«  Conlllettiif  and  Contradictory. 

12.  Where  instructions  on  material  point 
are  contradictory  the  judgment  will  be  re- 
versed. (Haight  V.  Vallet,  89  Gal.  245 ;  Glark 
▼.  McElvy,  11  GaL  154,  cited  89  Gal.  577,  54 
Cal.  272;  Brown  v.  McAllister,  89  Gal.  578, 
cited  44  Gal.  69, 251, 58  Gal.  58,  54  Gal.  271, 58 
Oal.  27,  89  Gal.  249,  91  Gal.  59,  8  Mont.  305 ; 
People  V.  Anderson,  44  Gal.  65;  Bank  of 
Stockton  y.  Bliven,  53  Gal.  708,  cited  89  Gal. 
249;  Black  v.  Sprague,  54  Gal.  266;  Aguirre  v. 
Alexander,  58  Oal.  21,  27,  cited  89  Gal.  249.) 

18.  When  instructions  to  the  jury  upon  a 
material  point  in  issue  are  contradictory  and 
inconsistent  it  is  impossible  to  know  by  which 
ittfltruction  the  jury  was  influenced,  and  a  new 
trial  will  be  granted.  (McGreery  v.  Everding, 
44  Oal.  246.) 
Cited  44  Oal.  288;  54  Gal.  272:  89  Oal.  249. 

14.  If  instructions  to  jury  are  contradictory 


so  as  to  confuse  them  in  their  deliberations, 
the  verdict  cannot  be  allowed  to  stand.  (Es- 
tate of  Gunningham,  52  Gal.  465.) 

15.  Tiie  sentences  or  separate  parts  of  a 
charge  should  be  read  in  connection  with  the 
context  and  the  instructions  as  a  whole,  and, 
if  when  so  read,  it  appears  that  the  jury  was 
correctlv  instructed  tne  judgment  will  not  be 
reversed  because  there  is  an  apparent  conflict 
between  certain  isolated  sentences.  (People 
V.  Turcott,  65  Gal.  126.) 

16.  When  several  instructions  are  incon- 
sistent and  contradictorv  it  is  impossible  to 
tell  which  was  adopted  by  them  in  reaching 
their  verdict,  and  the  verdict  must  be  set 
aside.  (Sappenfleld  v.  Main  Street  etc.  B.  B. 
Go.,  91  Gal.  48.) 

17.  If  court  gives  instruction  correctly  stat- 
ing law  and  afterwards  another  nullifying 
first  the  judgment  will  be  reversed.  (People 
V.  Gampbell,  30  Gal.  812.) 

Gited  44  Gal.  69;  53  Gal.  58;  65  Gal.  184;  2 
Gol.  18;  9  Gol.  125;  2  Idaho,  188;  8  Mont. 
139;  1  Wash.  354. 

18.  Judgment  in  action  for  damages  will  be 
reversed  where  an  instruction  states  contra- 
dictory and  irreconcilable  rules  for  fixing  the 
amount  of  damages.  (Harrison  v.  Spring 
Valley  etc.  Go.,  65  Gal.  376.) 

19.  Where  the  statute  of  limitations  is 
pleaded  by  a  defendant  in  ejectment,  who 
claims  under  a  deed  from  the  plaintiff's  an- 
cestor which  the  plaintiff  claims  to  have  been 
forged,  confiicting  instructions  as  to  the  date 
when  the  statute  commenced  to  run  are 
grounds  for  reversal.  (Haight  v.  Vallet,  89 
Gal.  245.) 

20.  Unless  party  is  prejudiced  or  jury  mis- 
led by  apparently  connicting  instructions 
there  is  no  ground  for  reversed.  (Wither by 
V.  Thomas,  55  Gal.  9.) 

Gontradictory,  caring  error  in.  See  post, 
190. 

Insanity,  instructions  as  to  when  contradic- 
tory.   See  Insanity,  29. 

Gontradictory,  are  erroneous.  See  Appeals, 
2421. 

Y.  Inaccurate,  Amblgnovs,  or  Misleading. 

21.  Principles  of  law  invoked  by  defendant 
should  be  stated  in  clear  and  explicit  terms 
in  criminal  cases.  And  the  error  of  refusing 
a  proper  instruction  is  not  cured  by  the  fact 
that  it  was  in  substance  given  by  the  court. 
(People  V.  Bamirez,  13  Gal.  172.) 

22.  Inaccuracy  of  instruction  in  stating 
grounds  of  rule  of  law  is  harmless  if  it  state 
the  rule  correctly  in  its  substance.  (Hill  v. 
Finigan,  77  Gal.  267.) 

28.  Any  instruction  in  a  criminal  case  which 
is  so  ambiguous  that  conclusions  clearly  pre- 
judicial to  the  defendant  may  be  drawn  there- 
from by  the  jury  is  erroneous.  (People  v. 
Maxwell,  24  Gal.  14.) 

24.  An  instruction  which,  if  standing 
alone,  appears  ambiguous,  because  of  gram- 
matical errors,  must  be  considered  in  the 
light  of  common  understanding,  rather  than 
the  strict  rales  of  grammar,  and  also  in  con- 
nection with  its  context ;  and  if  the  remainder 
of  the  charge  upon  Uie  same  subject  is  clear 
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and  correct,  and  free  from  ambiguity,  and  if 
the  objectionable  sentence,  when  properly 
corrected  by  gpimmaticai  rales,  would  be  a 
correct  exposition  of  the  law,  it  will  be  pre- 
sumed that  the  jury  so  understood  it,  and 
were  not  misled  mereby.  (People  y.  Alsemi, 
86  Cal.  434.) 

25.  It  is  error  to  ^ve  misleading  instruc- 
tions.   (Estate  of  Holbert,  57  Oal.  &7.) 

26.  In  an  action  to  recover  the  possession  of 
personal  property,  involving  a  question  as  to 
actual  and  continued  change  of  possession, 
under  the  statute  of  frauds,  where  it  is 
claimed  by  the  defendant  upon  appeal  that 
the  instructions  for  plaintiff  tended  to  mislead 
the  jury  to  infer  that  merely  constructive 
possession  of  the  property  was  sufficient  to 
uphold  a  transfer  of  the  property  to  the  plain- 
tin  as  against  an  attachmg  creditor,  the  jury 
could  not  be  misled  where  the  instructions 
taken  together  as  a  whole  preclude  such  in- 
ference, and  where  it  appears  that  even  if  the 
instructions  objected  to  were  not  sufficiently 
definite  as  to  the  nature  of  the  possession  re- 
quired, those  nven  at  the  request  of  the  de- 
rendant  supptied  the  defect,  and  were  not 
inconsistent  therewith,  (Doty  v.  O^eil,  95 
Cal.  244.) 

27.  Instruction  which  would  tend  to  confuse 
and  mislead  jury  by  diverting  their  attention 
from  a  portion  of  the  evidence  in  the  case 
should  be  refused,  and  an  instruction  may  be 
properly  refused,  for  the  reason  that  it  has 
been  auready  given.  Instructions  are  prop- 
erly given  when  applicable  to  the  evidence, 
ana  not  erroneous.  (Fox  v.  Stockton  Com- 
bined H.  &  A.  Works,  83  Cal.  383.) 

28.  Where  different  instructions  given,  when 
taken  together,  must  have  tended  to  confuse 
and  cloud  the  minds  of  the  jury,  it  is  ground 
for  reversal  of  a  judgment  convicting  a  de- 
fendant of  crime.  (People  v.  £lliott,  90  Oal. 
586.) 

29.  Instructions  requested  by  the  defendant 
are  properly  refused,  where  they  are  calcu- 
lated to  mislead  and  confuse  the  jury.  (People 
V.  Lee  Gam,  69  Oal.  552.) 

80.  Instruction  which  is  vague  and  unintel- 
ligible should  be  refused  by  the  court.  (People 
V.  Best,  39  Oal.  690.) 

YI.  fjleneral  and  Abstraet. 

81.  A  jury  should  make  up  their  verdict 
from  the  facts  according  to  the  law  as  given 
to  them  by  the  court,  and  it  seems  that  it  is 
improper  for  a  court  to  charge  the  jury  "  to 
take  into  consideration  all  the  facts  and  do 
equal  justice  between  the  parties,''  inasmuch 
as  an  instruction  so  eeneral  in  its  terms  may 
mislead  them.  Per  Hastings,  0.  J.  (Kelly 
V.  Cunningham,  1  Oal.  865.) 

82.  Instruction  too  broad  is  rightly  refused. 
(Benninger  v.  Phoenix  Ins.  Co.,  57  Oal.  644.) 

33.  Where  an  instruction  asked  for  by  a 
defendant  in  a  criminal  proceeding,  and  re- 
fused hy  the  court,  is  so  broad  in  its  terms  as 
to  be  misleading,  if  not  |>ositively  erroneous, 
and  so  far  as  correct  is  given  with  the  neces- 
sary qualifications  in  another  instruction  al- 
lowed by  the  court,  no  error  is  committed  in 


the  refusal  to  give  it  as  asked.    (People  t. 
Walter^,  98CaL  188.) 

84.  Judge  is  not  bound  to  instruct  on  his- 
t(H7,  object,  or  purpose  of  the  law.  He  does 
his  duty  by  saying  what  the  law  is,  without  an 
exposition  of  its  reasons.  (People  v.  Bamires, 
56  Cal.  533.) 

85.  Instructions  should  always  be  given 
with  reference  to  facts  proved  before  the  jury. 
(People  V.  Byrnes,  30  Oal.  206,  cited  32  Cal. 
285,  36  Oal.  265,  39  Cal.  691,  51  Oal.  498,  60 
Oal.  Ill ;  People  v.  Roberts,  6  Cal.  214,  cited 
6Cal.  547;  89  Cal.  691  ;•  43  CaL  351 ;  People  v. 
Honshell,  10  Oal.  83.) 

86.  It  is  error  in  court  to  give  instruction 
where  there  is  no  evidence  to  support  it. 
(Mendelsohn  v  Anaheim  Lighter  Ca.  40  Cal. 
657,  cited  55  Cal.  405,  71  Old.  224;  Hanks  v. 
Naglee,  54  Cal.  51 ;  Perkins  v.  Eckert,  55  Oal. 
400,  cited  77  Oal.  455.) 

37.  It  is  not  erroneous  to  refuse  instructions 
upon  subjects  unwarranted  by  the  testimony. 
(People  V.  Hawes,  98  Oal.  648.) 

38.  It  is  error  for  the  court  to  instruct  the 
jury  to  find  upon  a  question  of  fact  in  relation 
to  which  there  is  no  evidence  before  them* 
(Whitman  v.  Steiger,  46  Oal.  256.) 

89.  Instructions  asked  may  be  refused  if 
there  is  no  evidence  upon  which  to  predicate 
them.  (Mecham  v.  McKay,  87  Oal.  154,  cited 
65  Oal.  405,  71  Oal.  224;  People  v.  Hurley,  8 
Cal.  390;  People  v.  Juares,  28  Oal.  380;  Tomp- 
kms  V.  Mahonev,  82  Oal.  281 :  People  v.  WUl- 
iams,  32  Oal.  280,  cited  39  Cal.  691,  2  N.  Mex. 
477 ;  People  v.  WilUams,  43  Cal.  344,  cited  66 
Cal.  456;  Bowers  v.  Cherokee  Bob,  45  Cal. 
496;  People  v.  Murphy,  47  Oal.  103;  People 
V.  Atherton,  51  Oal.  495;  People  v.  Ramires, 
56  Oal.  533 ;  People  v.  Cochran,  61  Oal.  548 ; 
People  V.  Turcott,  65  Oal.  126 ;  People  v.  Fine, 
77  Oal.  147 ;  Razso  v.  Varni,  81  Cal.  289.) 

40.  No  instruction  should  be  given  to  a  jury 
which  is  not  predicated  upon  some  theory 
logically  deducible  from  at  least  some  portion 
of  the  testimony.  (People  v.  Sanchez,  24  Oal. 
17.) 

Cited  SO  Cal.  207;  39  Oal.  691 ;  51  Oal.  498 ;  66 
Cal.  456. 

41.  Instruction  set  forth  in  the  opinion  held 
to  be  erroneous,  being  inapplicable  to  the  evi- 
dence.   (Estate  of  Holbert,  57  Oal.  257.) 

42.  Refusal  to  ^ve  instructions  not  appli- 
cable is  not  erroneous.  (People  v.  Daniels, 
70  Oal.  521.) 

43.  Where  party  asks  abstract  proposition 
of  law,  by  way  of  instruction  to  a  jury,  he 
takes  the  risk  of  its  being  correct  in  all  its 
parU.    (Thompson  v.  Paige,  16  Oal.  77.) 

44.  It  is  not  error  for  court  to  refuse  to  give 
abstract  instruction  which  is  not  applicable 
to  the  case.  (People  v.  Davis,  47  Cal.  93; 
Fowler  v.  Smith,  2  Oal.  89,  cited  6  Or.  359; 
Benham  v.  Rowe,  2  Cal.  887.) 

45.  Instructions  on  abstract  l^gal  proposi- 
tions, though  correct,  should  not  be  given, 
(Aguirre  v.  Alexander,  58  Cal.  21,  SO:  Oonlin 
V.  San  Francisco  etc.  R.  R.  Co.,  36  Cal.  404, 
cited  55  Cal.  405,  16  Nev.  353 ;  People  v.  Beat, 
39  Cal.  690,  cited  55  Cal.  405 ;  Shepherd  v. 
Jones,  71  Cal.  223.) 
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46.  Court  10  not  boand  to  instruct  upon 
phases  of  law  or  an  hypothesis  not  involved  in 
the  case.  (Stevens  v.  San  Francisco  etc.  R.  R. 
Co.,  100  Gal.  554.) 

47.  The  court  may  properly  refuse  instruc- 
tions which,  though  technically  correct,  have 
no  application  to  the  case  as  made  by  the  evi- 
dence, and  might  tend  to  mislead  the  jury. 
(People  V.  Roberts,  6  Gal.  214.) 

48.  It  is  not  error  for  the  court  to  refuse  to 
instruct  a  jury  "that  where  two  innocent 
parties  must  suffer,  that  party  who  had  been 
the  cause  of  another's  loss  must  lose."  (Davis 
T.  Davis,  26  Gal.  28.) 

49.  The  court  refused  the  following  instruc- 
tion to  the  jury  asked  for  by  the  defendant : 
*'  You  are  instructed  that  before  you  can  find 
the  defendant  jguilty,  you  must  be  satisfied  to 
a  moral  certamty  that  the  circumstances  of 
the  case  are  not  only  consistent  with  the  guilt 
of  the  defendant,  but  are  entirely  inconsistent 
with  any  other  reasonable  hypothesis  that 
can  be  adduced  from  the  evidence."  A  full 
and  correct  charge  had  already  been  given  on 
the  subject  of  reasonable  doubt.  Held,  that 
as  the  case  did  not  depend  in  any  degree  on 
circumstantial  evidence,  it  was  not  error  to 
refuse  the  instruction.  (People  v.  Turner,  65 
Gal.  540.) 

Gited  68  Gal.  438;  70  Gal.  643. 

50.  Instructions  to  the  jury  are  properly 
refused  when  not  warranted  by  the  pleadings. 
(Thompson  v.  Lee,  8  Gal.  275.) 

51.  A  correct  instruction  upon  a  matter  with 
respect  to  which  the  pleadings  are  silent,  and 
upon  which  no  issue  is  presented  by  them,  is 
properly  refused.  (Marriner  v.  Dennison,  78 
&L202.) 

52.  An  abstract  instruction^  which  there  is 
no  evidence  to  justify,  and  which  is  calculated 
to  mislead  the  jury,  is  erroneous.  (Oomptoir 
d'Eaoompte  de  Paris  v.  Dresbach,  78  Gal.  15.) 

53.  Although  in  some  cases  an  inapplicable 
instruction  which  is  correct  as  matter  of  law 
can  do  no  harm,  yet,  when  it  is  liable  to  mis* 
lead  a  jury  to  the  prejudice  of  one  of  the 
parties,  it  becomes  as  grave  an  error  as  though 
it  were  not  correct  as  an  abstract  proposition 
of  law.    (People  v.  Devine,  95  Gal.  227.) 

54.  If  the  court  instructs  the  jury  upon  an 
abstract  proposition  not  before  them,  and 
there  is  any  thing  in  the  instruction  calcu- 
lated to  mislead,  a  new  trial  will  be  granted. 
(Slaughter  v.  Fowler,  44  Gal.  195.) 

56.  A  judgment  of  the  court  below  will 
not  be  disturbed  on  account  of  an  erroneous 
instruction  which  was  not  applicable  to  the 
facts  of  the  case.  (People  v.  March,  6  Gal. 
543.) 

56.  If  the  court  charges  the  jury  errone- 
ously upon  a  proposition  of  law  which  does 
not  arise  in  the  case,  either  upon  the  plead- 
inffs  or  the  evidence,  and  wnich  could  not 
afreet  the  result,  the  error  is  immaterial,  and 
will  not  cause  a  reversal  of  the  judgment. 
(Satterlee  v.  Bliss,  36  Gal.  489.) 

57.  If  an  instruction  in  a  case  is  asked 
whidi  refers  to  facts,  which  there  is  no  evi- 
dienoe  to  prove,  if  given,  although  in  fact  er- 
roneous in  the  abstract,  will  not  be  regarded 
9M  an  error  for  which  the  judgment  will  be 


reversed,  unless  it  be  manifest  that  the  jury 
were  misled  by  it,  to  the  prejudice  of  the  de- 
fendant. Presumptively,  however,  an  erro- 
neous proposition  of  law,  referring  in  no  way 
to  the  evidence  of  the  case  submitted  to  the 
jury,  has  not  prejudiced  the  defendant.  (Peo- 
ple V.  Gochran,  61  Gal.  548.) 

Abstract  hypothetical  instruction.  See 
post,  VII. 

Abstract  correct  instruction,  refusal  of. 
See  Griminal  Law,  583. 

Abstract,  when  not  misleading.  See  Insur- 
ance, 36. 

Irrelevant,  are  not  injurious,  when.  See 
Griminal  Law,  2091. 

Irrelevant,  are  erroneous.  See  Griminal 
Law,  1219. 

Erroneous,  where  there  is  no  evidence  on 
which  to  base  it.    See  Boundaries,  20. 

58.  It  is  not  error  to  refuse  hypothetical  in- 
struction containing  recitals  having  no  bear- 
ing on  the  matters  at  issue.  (Dreyfuss  v. 
Tompkins,  64  Gal.  448.) 

Hypothetical.  See  (Mminal  Law,  XVIII, 
18,  o;  XXI,  31,  m,  M. 

59.  In  preparing  instructions,  each  party 
may  assume  any  reasonable  hypothesis  in 
relation  to  the  facts  of  the  case,  and  ask  the 
court  to  declare  the  law  as  applicable  to  it ; 
and  it  is  error  to  refuse  an  instruction  so 
framed  because  the  case  supposed  does  not 
include  some  other  hypothesis  equally  ra- 
tional. (People  V.  Taylor,  36  Gal.  255.) 
Gited  4  Utah,  150.  263. 

60.  Where  the  evidence  conflicts  each  party 
is  entitled  to  have  the  law  ffiven  to  the  jury 
which  is  applicable  to  his  theory  of  the  case 
and  the  testimony  of  his  witnesses.  (Ren ton, 
Holmes  A  Go.  v.  Monnier,  77  Gal.  449.) 

61.  Instructions  which  are  correct  in  law 
may  properly  be  given  to  suit  each  party's 
theory  of  tne  case,  if  not  misleadmg  or 
actually  conflicting.  (Hunt  v.  Elliott,  77  Gal. 
588.) 

Til.  Beading^  Opinion  or  Statite. 

62.  Practice  of  reading  opinions  in  other 
cases  to  the  jury  as  a  part  of  the  charge  of 
the  court  in  a  criminal  case  is  a  dangerous 
one,  and  is  advised  against.  (People  v.  Mc- 
Nabb,  79  Gal.  419.) 

63.  It  is  not  ground  of  reversal  for  the  court 
to  read  to  the  jur^  the  opinion  of  the  court  of 
appeals  of  New  York  in  a  somewhat  similar 
case,  if  the  opinion  contained  a  correct  state- 
ment of  the  law,  and  was  applicable  to  Uie 
case ;  though  such  practice  is,  perhaps,  not  to 
be  commended.  (Gousins  v.  Partridge,  79 
Gal.  224.) 

64.  It  is  not  error  for  the  trial  court,  in 
charging  the  jury,  to  quote  from  decisions  of 
courts  in  other  cases,  if  the  quotations  cor- 
rectly state  the  law.  (Estate  of  Spencer,  96 
Gal.  448.) 

65.  The  language  of  an  opinion  rendered  in 
the  decision  of  a  case  is  to  be  taken  concretely 
with  its  context,  and  in  view  of  the  facts  of 
the  case,  and  a  portion  of  its  language  cannot 
properly  be  made  the  foundation  of  an  ab- 
stract instruction  to  be  applied  to  a  different 
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case  to  which  it  is  not  applicahle.    (Etche- 
pare  ▼.  Affairre,  91  Cal.  ^.) 
Cited  99  Oal.  d44. 

66.  There  was  no  error  in  giving  aection  S7 
of  the  act  concerning  crimes  and  paniahments, 
in  the  language  of  the  etatate,  as  an  instruct 
tion  to  the  jury.  (People  ▼•  Henderson,  28 
Cal.  465.) 

67.  Reading  of  statute  law  and  decisions  of 
the  supreme  court  to  the  jury,  without  excep- 
tions taken,  is  no  ground  of  error.  (People  ▼. 
Galyin,  9  Cal.  115.) 

68.  Where  court,  in  charge  to  jurv,  reads 
whole  of  section  of  the  code,  a  part  only  heins 
relevant,  the  judgment  will  not  he  disturbea 
if  it  is  not  apparent  that  some  substantial 
right  of  the  accused  was  affected.  (People  v. 
Bums,  63  CaL  614.) 

Yin*  Argmmentatlve* 

69.  Instructions  argumentative  in  form  and 
couched  in  language  so  emphatic  that  if  given 
by  the  court  they  would  have  indicated  a 
strong  bias  on  the  part  of  the  court  are  prop 
erly  refused.  An  mstruction  should  contam 
a  principle  of  law  applicable  to  the  case,  ex- 
pressed m  plain  language  indicating  no  opin- 
ion of  the  court  as  to  anv  fact  in  the  case. 
(People  V.  McNamara,  94  Oal.  509.) 

70.  An  instruction  quoted  in  the  opinion, 
held,  to  be  erroneous  for  its  argumentative 
character,  and  because  it  was  an  instruction 
upon  the  weight  of  the  testimony.  (Morris 
V.  Lachman,  68  Cal.  109.) 

71.  Strong  expressions,  and  a  manifest  at- 
tempt at  coloring  favorable  to  the  defendant, 
in  instructions  asked  by  his  counsel,  in  a 
criminal  case,  which  state  the  law  correctly, 
may  not  be  regarded  as  constituting  substan- 
tial reasons  for  refusing  the  instructions. 
(People  V.  WiUiams,  82  Cal.  280.) 

Argumentative,  instruction  should  not  be. 
See  &iminal  Law,  935. 

IX.  Embraetng  <|«e8tl9ns   Properly  for 

fhe  Court* 

72.  It  is  not  error  in  a  court  to  refuse  to 

five  to  the  jury  an  instruction  which  em- 
races  a  question  which  came  properly  before 
the  court  and  not  before  the  jury.    (Branger 
V.  Chevalier,  9  Cal.  353.) 
Cited  5  Cr.  369. 

73.  Ciourt  instructed  jury  that  conflict  of 
testimonv  on  immaterial  questions  should  not 
beconsidezed  hj  them  without  telling  the 
jury  what  questions  were  immaterial,  and  it 
was  objected  on  appeal  that  the  instruction 
left  to  the  jury  the  question  as  to  what  was 
or  was  not  an  immaterial  issue  or  question ; 
it  was  a  question' of  law  for  the  court  and  not 
for  the  jury  to  determine.  Held,  conceding 
the  question  was  one  of  law,  the  court  is  not 
prepared  to  say  that  it  was  submitted  by  the 
instruction  to  the  jury.  (People  v.  Te  Park, 
62  Cal.  205.) 

74.  Court  instructed  jury  that  certain  prop- 
osition of  law,  which  was  stated,  might  or 
might  not  be  involved  in  the  case,  as  they  de- 
termined the  facts.  Held,  that  the  instruc- 
tion did  not  leave  to  the  jury  as  their  province 
to  say  whether  or  not  the  rule  of  law  as  given 


was  applicable  to  the  &cts  of  the 
pie  y.  Morton,  72  Oil.  62.) 


case.    (Feo- 


X*  Bepoatliif  InstmetloBs;  InstnictioM 
Bmbstantially  ttlveii* 

76.  Court  is  not  bound  to  repeat  itself  at 
the  request  of  counsel.    (People  v.  Cochran, 

61  Cal.  548;   Stevens  v.  San  Francisco  etc. 
B.  B.  Co.,  100  Cal.  554.) 

76.  The  court  is  not  bound  to  state  the  law 
to  the  jury  more  than  once.  (People  v.  Honsr 
Ah  Duck,  61  Cal.  887.) 

77.  If  the  court  has  already  given  the  law 
correctly  to  the  jury  upon  a  pyea  point  it  ia 
not  error  to  refuse  a  second  mstruction  upon 
the  same  point.  (People  v.  Williams,  32  Cal. 
280.) 

Cited  32  Cal.  436;  66  Cal.  638. 

78.  When  a  legal  princii>le  has  been  onoe 
announced  in  the  instructions  of  the  court 
there  can  be  no  necessity  for  its  repetition, 
and  there  can  be  no  error  in  refusing  to  give 
it  in  a  second  instruction.  (People  v.  Rami* 
res,  56  Cal.  533.) 

79.  Matters  included  in  instructions  given 
may  be  properly  stricken  from  an  instruction 
asked  for  by  one  of  the  parties.  (Haas  v. 
Whittier,  97  Cal.  411.) 

80.  It  is  not  error  to  refuse  to  give  instruc- 
tions on  point  already  covered  by  the  instruc- 
tions given.  (Havward  v.  Rogers,  62  Cal. 
348,  372;  Fairchild  v.  California  Stage  Co.,  13 
Cal.  599 ;  People  v.  Kelly,  28  Cal.  423,  cited 
30  Cal.  450,  56  Cal.  538,  4  Utah,  139;  Conroy 
V.  Duane,  45  Cal.  598;  People  v.  Varnum,  53 
Cal.  630,  cited  54  Cal.  408,  4  Utah,  140;  Sie- 
mers  v.  Eiwn,  54  Cal.  418;  Witherby  v. 
Thomas,  55  Cal.  9;  People  v.  De  Cleer,  60  Cal. 
382;  People  v.  Fine,  77  CaL  147;  People  v. 
C'Brien,  78  Cal.  41 ;  Fox  v.  Stockton  Com- 
bined H.  4b  A.  Works,  83  Cal.  333;  Richards 
V.  Travelers'  Ins.  Co.,  89  Cal.  170;  People  v. 
Samonset,  97  CaL  448;  People  v.  Hawes,  93 
CaL  648.) 

81.  It  is  not  error  for  the  court  to  refuse 
an  instruction  which,  in  effect,  it  has  already 
given  or  afterwards  gives.    (People  v.  Hope. 

62  CaL  291.) 

82.  When  sufficientlv  full  instructions  are 
given  at  the  reauest  of  a  party  it  ia  not  error 
to  refuse  an  additional  instruction  asked  by 
him.    (Sharp  v.  Blankenship,  79  CaL  411.) 

83.  It  is  not  error  for  the  court  to  refuse  to 
give  an  instruction  to  the  jury  asked  by  a 
party  if  the  instruction  has    already  been 

8*ven  substantially.  (People  v.  Davis,  47 
a.  93;  People  v.  King.  27  Cal.  507,  cited  30 
Cal.  155,  32  CaL  436, 2  Dak.  143,  4  Utah,  139; 
People  V.  Clementshaw,  59  CaL  385;  People 
V.  Oadd,  60  Cal.  640;  Peo^e  ▼.  Cochran,  61 
CaL  548 ;  Bartlett  v.  San  Francisco,  63  Cal. 
156;  People  v.  Gray,  66  CaL  271;  Dufour  v. 
Central  Pac.  B.  B.  Ck>.,  67  Cal.  319;  Bullard 
V.  Stone,  67  CaL  477-  People  v.  Bobertson,  67 
Cal.  646,  649;  People  v.  Treadwell,  69  CaL 
226;  People  v.  Pacheoo,  70  CaL  473;  People 
V.  Bush,  71  Cal.  602;  People  v.  Giancoli,  74 
CaL  642;  People  v.  Madden,  76  Cal.  521;  Peo- 

Sle  V.  Doane,  77  Cal.  560;  People  v.  Adams, 
)  Cal.  231 ;  People  v.  McNamara  94  Cal.  509; 
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People  T.  DonglMs,  100  OftL  1;   People  t. 
Boney,  100  Oal.  876.) 

^  84.  An  error  in  ref nsinff  to  give  an  instmc- 
tion  to  the  jury  ie  cured  if  the  instruction 
refused  is  substantiaUy  given  in  the  charge  to 
the  jury.    (People  v.  Tm-ley,  60  Cal.  469.) 
Cited  8  Mont.  102. 

86.  It  is  not  error  in  a  criminal  case  to  re- 
fuse to  give  instructions  to  the  jury,  the  sub- 
stance of  which  has  already  been  given, 
although  it  is  better  for  the  court  to  give  Uian 
to  refuse  them.  (People  v.  Strong,  80  Gal. 
151,  dted  66  Cal.  638,  4  Utah,  189;  People  y. 
Hurray,  41  Cal.  66,  cited  64  CaL  408.) 

86.  The  refusal  of  the  court  to  instruct  the 
jury  that  a  witness  false  in  one  part  of  his 
testimony  is  to  be  distrusted  in  all  is  not 
error  if  the  instruction  has  already  been  sub- 
stantially given.    (People  ▼•  Mcdoy,  71  Cal. 

910.^ 

87.  It  is  not  error  to  refuse  to  give  an  in- 
struction as  to  a  general  proposition  of  law 
which  is  already  substantially  embodied  in 
the  instructions  of  the  court  so  as  to  be  made 
applicable  to  the  facts  in  evidence.  (People 
T.  Swahn,  80  Cal.  46.) 

88.  It  is  not  error  to  refuse  an  instruction 
when  the  court  has  already  siven  instructions 
upon  the  same  subject  which  are  less  confus- 
ing and  more  favorable  to  the  party  asking  it 
than  the  one  refused.  (De  Noon  v.  Morrison, 
83  Cal.  163.) 

Befusal  of  instructions  substantially  given 
is  not  error.    Bee  Watercourses,  435. 

Befusal  is  proper  where  jury  already  fully 
instructed.  Bee  Privileged  Communications, 
6w 

Befusal  of,  when  other  instructions  suffl- 
dently  state  the  law.  Bee  Criminal  Law, 
921;  Pledges,  68. 

XI.  Dlreettiif  Yerdie^  TaUnf  Ctse  trnt 

fhe  Jury* 

89.  In  no  conceivable  case  would  it  be 
proper  to  instruct  jury  that  if  there  is  some 
eyidaioe  in  favor  of  the  plaintifTs  side  of  the 
case,  whether  it  be  little  or  mat,  it  is  their 
duty  to  find  for  the  plaintm.  (Bunting  y. 
BalU,  84  Cal.  168.) 

90.  In  this  case,  the  answer  being  ihsoffl- 
cient  as  a  denial  of  the  alle^tions  in  the 
complaint,  and  the  court  havmg  instructed 
the  jury  to  find  for  plaintiff,  held,  that  the  in- 
struction was  right,  no  evidence  being  re- 
quired on  the  part  cA  plaintiff.  (Kuhland  y. 
Sedgwick,  17  (M.  128.) 

91.  If  such  instruction  were  technically 
erroneous  it  would  not  be  sufficient  to  reverse 
the  judgment.  (Kuhland  v.  Bedgwick,  17 
Cal.  128.) 

92.  If  there  is  an  issue  of  hct  to  be  deter- 
mined from  the  evidence,  under  proper  in- 
structions from  the  court  as  to  the  law,  it  is 
error  for  the  court  to  charge  the  jury  that  the 
plaintiff  is  entitled  to  recover;  but.  if  the  evi- 
dence makes  the  case  so  dear  for  the  plaintiff 
that  a  verdict  for  defendant  would  be  contrary 
to  the  evidence,  the  error  is  immaterial. 
(Leyitsky  y.  Canning,  88  Cal.  299.) 

Cited  11  CaL  161 ;  5  Nev.  78. 


98.  Where  defendant,  in  ejectment,  sets  up 
title  to  the  demanded  premises  under  the 
statute  of  limitations,  and  there  is  evidence 
tending  to  support  the  plea,  an  instruction 
whidi  directs  the  jury  to  nnd  for  the  plaintiff, 
without  considering  such  defense,  is  errone- 
ous.   (Heilbron  y.  Heinlen,  72  Cal.  876.) 

94.  In  action  on  policy  of  insurance,  to 
recover  for  a  loss  occasioned  by  fire,  if  the 
question  whether  the  plaintiff  caused  the 
DuUding  to  be  burned  was  not  one  of  the  is- 
sues made  by  the  pleadings,  it  is  error  for  the 
court  to  instruct  the  jury  they  could  find 
against  the  plaintiff  on  that  ground.  (Capuro 
V.  Builders'  Ins.  Co.,  89  Cal.  123.) 

96.  The  court  should  not  instruct  the  jury 
that  if  the  defendant  has  introduced  evidence 
tending  to  prove  a  fact  which  would  constitute 
a  defense  he  is  entitled  to  a  verdict.  (Craw- 
ford y.  Boberts,  50  Cal.  235.) 

96.  In  this  case,  slander,  the  court  below 
havins  charged  the  jury  that  the  evidence  of 
defendant  to  prove  that  plaintiff  was  guilty  of 
stealing  hogs  was  not  sufficient  to  constitute 
any  dSense,  held,  that  the  charge  was  too 
strong;  that  there  was  evidence  sufficient  for 
the  jury  to  pass  upon ;  and  the  judgment  for 
plaintiff  was  therefore  reversed  and  the  cause 
remanded.    (Bcott  v.  Harbor,  18  Cal.  704.) 

97.  Where,  upon  certain  point  in  case,  there 
is  no  evidence,  or  only  such  slieht  evidence 
as  is  plainly  insufficient  to  establifih  it,  it  is 
proper  for  the  court  to  instruct  the  jury  to 
that  eff  At,  and  withdraw  the  point  from  their 
consideration.  (Selden v.  Cashman,  20 Cal.  56.) 

98.  In  an  action  to  recoyer  money  on  a 
special  contract,  if  the  plaintiff's  evidence 
tends  to  show  him  entitled  to  recover  the 
amount  sued  for,  and  the  defendant,  for  the 
purpose  of  impc»ching  plaintiff's  testimony, 
offers  counter-evidence  as  to  plaintiff's  ad- 
missions, tending  to  show  him  entitled  to  a 
less  sum  under  the  contract,  an  instruction 
that  the  jury  are  limited  to  the  amount  sued 
for,  and  that  their  yerdict  must  be  for  the 
whole  of  that  amount  or  for  no  sum  at  all,  is 
mirieading  and  prejudicially  erroneous.  (Mat- 
tingly  v.  fioach,  84  Cal.  207.) 

Instruction  taking  case  from  jury,  error 
immaterial  when.    See  post,  183. 

Power  of  court  to  direct  yerdict.  See  Ver- 
dict, I. 

Instruction  to  find  nominal  damages  only, 
when  error.    See  Eminent  Domain^  180. 

Instruction  ti^in^  defense  from  jury  when 
erroneous.    See  Emment  IX)main,  804. 

xn.  On  fke  Evldenee* 

/.  Woight  and  Cndibility;  Stating  Ruh$  9f  £r/- 

doiics, 

99.  Under  our  constitution  the  judge,  in 
his  charge  to  the  jury,  cannot  express  his 
opinion  upon  the  weight  of  evidence.  He 
may,  however,  state  the  evidence  to  the  jury, 
and  dedare  the  law  resulting  from  the  facts 
proven,  and,  when  there  is  no  eyidence  as  to 
a  particular  fact  or  issue,  he  may  so  state  to 
the  jury.  (People  v.  King,  27  Cal.  507.) 
Cited  80  Cal.  207;  33  Cal.  305;   80  Cal.  266; 

89  Cal.  691 ;  60  Cal.  Ill ;  1  Col.  144;  5  Nev. 
339;  2  N.  Mex.477;  50r.  220;  2  Utah,  454. 
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100.  Infltractioni  as  to  the  weight  and  value 
of  evidence,  stating  what  the  jury  are  at  lib- 
erty to  conclude  from  certain  facta,  if  found, 
involving  a  conclusion,  not  of  law,  but  of  the 
judging  mind  from  the  evidence,  are  in  viola- 
tion of  the  constitutional  inhibition  as  to  in- 
structions upon  matters  of  fact.  The  court 
has  no  right  to  dictate  or  even  suggest  the 
process  ox  reasoning  by  which  the  evidence 
shall  be  judged.  (Estate  of  Carpenter,  94 
Gal.  406.) 

101.  It  is  the  province  of  the  jury  to  weigh 
the  evidence  ana  find  the  facts  m  a  case,  and 
an  instruction  by  the  court  that  any  partic- 
ular evidence  which  has  been  laid  oefore 
them  is  not  entitled  to  receive  weight  or  con- 
sideration from  them  is  an  invasion  of  such 
province.    (Kauffman  v.  Maier,  94  Gal.  209.) 

102.  It  is  for  the  jury  to  determine  what  is 
the  substance  and  effect  of  the  testimony; 
and  it  is  an  invasion  of  their  province^  and  a 
violation  of  the  constitutional  prohibition, 
for  the  judge  to  state  his  impression  of  the 
substance  and  effect  of  the  testimony  of  the 
prosecuting  witness  without  properly  stating 
Its  contents,  and  to  tell  them  that  other  wit- 
nesses corroborate,  in  whole  or  in  p^rt,  cer- 
tain statements  of  the  proeecutinff  witness  in 
regard  to  the  commission  of  Uie  offense. 
(People  ▼.  Gordon,  88  Gal.  422.) 

103.  An  instruction  that  a  case  might  arise 
wherein  a  jury  might  be  justified  in  finding  a 
verdict  for  the  defendant  upon  the  testimony 
of  one  witness,  against  the  testimony  of  any 
greater  number  of  witnesses,  is  true  as  a  legal 
proposition,  and  could  not  prejudice  the  ae- 
endant.    (People  v.  .Ghun  Heong,  86  Gal. 

829.) 

104.  An  instruction  to  the  jur^^  that  "  it  is 
not  a  matter  of  the  number  of  witnesses,  but 
the  preponderance,  and  you  may,  if  you  retain 
a  reasonable  doubt,  ffive  the  defendant  the 
benefit  of  it,'*  althou^  not  specially  clear  and 
X>erspicuous,  is  not  erroneous,  as  the  jury 
must  have  understood  it  as  importing  that 
the  number  of  witnesses  on  either  side  was  of 
no  controlling  force,  but  that  the  preponder- 
ance of  evidence  must  show  guilt  of  the  de- 
fendant beyond  a  reasonable  doubt,  else  they 
must  acquit.  (People  v.  Christensen,  85  Gal. 
668.) 

105.  An  instruction  embracing  the  prop- 
osition that  what  was  said  in  his  own  behalf 
by  the  defendant,  in  a  conversation  proved 
between  him  and  a  witness,  must  be  taken  as 
true  if  what  he  said  against  himself  is  taken 
as  true,  is  erroneous.  (People  v.  Graham, 
21  Gal.  261.) 

106.  Upon  the  trial  of  an  issue  as  to  the 
genuineness  of  a  deed,  the  court  gave  the  fol- 
lowing instructions  to  the  jury :  **  If  there  is 
a  reasonable  theory  consistent  with  the  evi- 
dence by  which  the  jury  can  find  in  favor  of 
the  genuineness  of  tne  deed,  and  consistent 
with  the  honesty  and  truthfulness  of  all  the 
witnesses  in  the  case,  it  is  the  duty  of  the 
lury  to  adopt  that  theory  in  preference  to  one 
by  which  perjury  or  forgery  may  be  involved 
on  the  part  of  a  portion  of  the  witnesses." 
Held,  that  there  was  no  error  in  giving  this 
instruction.    (Wright  v.  Garilio,  22  Gal.  595.) 
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^  107.  An  instruction  that  **  a  juror  has  no 
right  to  disbelieve  the  evidence,  as  a  juror, 
while  he  believes  it  as  a  man.  If,  therefore, 
from  the  evidence  in  the  case,  you  believe  as 
men  that  the  defendant  is  suilty,  you  should 
as  jurors  believe  him  guilty,^'  is  not  erroneous, 
though  it  is  useless.  (People  v.  Whitney,  5S 
Gal.  420.) 

108.  Instruction,  virtuallv  assuming  testi- 
mony of  party  to  material  fact  to  be  true, 
charges  the  jury  with  respect  to  a  matter  of 
fact,  and  is  erroneous.  ( Yulicevich  v.  Skin- 
ner, 77  Cal.  289.) 

109.  Where  the  court  announces  a  rule  of 
evidence,  and  states  that  it  was  applicable  to 
*'  most  cases,'*  the  jury  are  justified  in  accept- 
ing it  as  the  rule  laid  down  for  their  guidance 
in  the  case  which  ithey  are  engaged  in  consid- 
ering.   (People  V.  Ribolsi,  §9  Gal.  492.) 

As  to  discretion  of  jury  in  believing  evidence. 
See  Evidence,  686. 

As  to  purposes  for  which  evidence  may  be 
considered,  when  error.    See  Evidence,  705. 

Instructions  on  the  weight  of  testimony. 
See  ante,  70 ;  post,  136,  et  seq ;  Appeals,  2477. 

Instruction  as  to  defendant's  failure  to  tes- 
tify.   See  Gruninal  Law,  XVIII,  18,  h. 

Gredibility  of  defendant  testifying.  Seo 
Criminal  Law,  XVIII,  18,  i. 

2,  A$$ymmg  Fact: 

110.  The  jury  are  the  exclusive  judges  of 
the  facts,  and  it  is  erroneous  for  the  court  to 
assume,  in  its  instructions  to  the  jury,  that  a 
certain  fact  exists,  and  then  submit  to  them, 
the  question  whether  or  not  it  does  exist. 
(Gaboon  v.  Marshall,  25  Gal.  197.) 

Gited  38  Gal.  370. 

111.  An  instruction  which  embraces  a  state- 
ment that  a  witness  has  testified  to  certain 
facts  should  be  refused.  (Weil^v.  Paul,  22 
Gal.  492.) 

112.  An  instruction  which  assumes  as  a  fact 
established  one  of  the  issues  tendered  by  the 
pleadings,  or  which  assumes  that  an  outstand- 
ing title  or  right  of  possession  in  a*  third  per^ 
son  will  defeat  the  plaintiffs*  right  of  recovery 
against  the  defendant,  in  a  mining  suit,  is 
error.  Per  Sprague,  J.,  dissenting.  (Bradley 
V.  Lee,  38  Gal.  362.) 

113.  The  facts  are  to  be  found  by  the  jury 
from  the  evidence,  and  it  is  error  for  the  court 
in  its  charge  to  assume  as  proven  a  fact  which 
is  in  issue.    (Galdwell  v.  Genter,  80  Gal.  539.) 

114.  It  is  not  error  in  a  court  to  rpfuse  an 
instruction  asked,  which  assumes  a  certain 
fact  to  exist,  respecting  which  evidence  has 
been  introduced  before  the  jury.  (Preston  v. 
Keys,  28  Gal.  193.) 

Gited  38  Gal.  370;  86  Gal.  496. 

115.  It  Ib  error  for  court  to  assume  exist- 
ence of  fact  which  is  not  in  evidence  or  which 
is  to  be  determined  by  the  jury  on  evidence, 
however  slight,  or  on  a  conflict  of  evidence. 
The  jury  are  the  exclusive  judges  of  the  credi- 
bility of  witnesses,  the  weight  of  testimony, 
and  of  the  facts  established  and  the  presump- 
tions of  fact  deducible  from  them.  (People 
V.  Messersmith,  61  Gal.  246.) 

116.  It  is  not  error  to  refuse  an  instruction 
to  a  jury  which  assumes  a  fact  to  exist  no 
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proof  of  which  was  iatrodnoed.    (Crawford  v. 
Boberts,  60  Cal.  2;^.) 

117.  The  court  should  refuse  an  instruction 
msked  by  a  defendant  in  a  criminal  case 
which  assumes  that  an  admission  has  been 
made  by  the  prosecution  which  has  not  in 
fact  been  made.  (People  v.  CotU,  49  Cal.  166.) 

118.  It  is  error  for  the  court,  in  a  criminal 
case,  to  assume  in  its  instructions  to  the  jury 
that  the  defendant  has  confessed  the  crime 
when  he  has  not.  (People  v.  Strong,  SO  Cal. 
161.) 

Cited  63  Cal.  613;  66  Cal.  636. 

119.  Instruction  which  assumes  material 
fact  not  admitted  by  the  pleadings  is  erro- 
neous.   (Wood  v.  Tomlinson,  53  Cal.  720.) 

120.  An  instruction  which  assumes,  as 
proved,  a  material  fact  in  controversy,  in 
regard  to  which  the  evidence  is  conflicting,  is 
erroneous.  (Llewellyn  Steam  Condenser  Mfg. 
Co.  T.  Malter,  76  Cal.  242.) 

121.  In  the  trial  of  a  criminal  cause,  if  there 
be  a  substantial  conflict  in  the  evidence  as  to 
a  material  fact,  and  if  in  its  charge  to  the  jury 
the  court  assumes  the  fact  as  proved,  it  is 
error.    (People  y.  Buster,  63  Cal.  612.) 

122.  It  is  better  for  the  court  in  charging 
the  jury  in  a  criminal  case  to  avoid  assuming 
any  material  fact  as  proved,  however  clear  to 
the  mind  of  the  court  such  fact  may  seem  to 
be  established.  (People  v.  Dick,  82  Cal.  213.) 
Cited  63  Cal.  613. 

123.  An  instruction  which  assumes  a  fact  as 
proved  will  not  warrant  a  reversal  if  the  fact 
IS  admitted,  or  there  is  no  shadow  of  confli^st 
of  evidence  with  respect  to  it.  (People  v. 
PhUlips,  70  Cal.  61.) 

124.  An  instruction,  if  otherwise  unobjec- 
tionable, is  not  erroneous  if  the  fact  which  is 
assumea  in  it  is  one  not  controverted  by  the 
evidence.  (People  v.  Messersmith,  61  Cal. 
246.) 

125.  It  is  not  error  for  the  court,  in  its  in- 
fltructions,  to  assume  as  true  a  fact  in  regard 
to  which  there  is  no  conflict  in  the  evidence. 
(Watson  V.  Damon,  54  Cal.  278.) 

Cited  69  Cal.  132. 

126.  Instruction  to  jury  to  effect  that  the 
<' plaintiff  claimed"  that  a  certain  fact  was 
chown  by  the  evidence  is  not  an  assumption 
by  the  court  that  such  fact  was  shown.  (Ceir- 
raher  v.  San  Francisco  Bridge  Co.,  81  Cal.  98.) 

127.  An  assumption  in  instructions  to  the 
jfuj  which,  from  admissions  and  in  the  con- 
dition of  the  evidence  in  the  case,  was  not 
productive  of  any  injury  to  the  appellant, 
furnishes  no  ground  of  error.  (Bradley  v.  Lee, 
38  Cal.  362.) 

Aasmning  fact.  Bee  Criminal  Law,  1261, 
2428. 

Assuming  facts  or  killing.  See  Criminal 
Law,  XXI,  31,  m,  G. 

Assuming  goilu  See  Criminal  Law,  XVIII, 
18,  k. 

Assume  fact,  instruction  as  to  flight  does 
not,  when.    See  Criminal  Law,  977,  et  seq. 

3,  AdmitM  FacH. 

128.  When  certain  allegations  of  fact  in  the 
complaint  are  admitted  in  the  answer,  an  in- 


struction by  the  court  to  the  jury  that  the 
admitted  facts  will  be  taken  by  them  as  true, 
and  that  they  will  so  find  for  plaintiff,  is  not 
an  instruction  to  the  jury  to  find  a  verdict  in 
favor  of  plaintiff,  except  as  to  the  facts  so  ad- 
mitted.   (Blood  V.  Light,  31  Cal.  116.) 

129.  It  is  error  to  submit  to  jury,  upon  evi- 
dence, construction  of  admitted  custom  which 
had  been  determined  by  the  court  in  a  pre- 
vious instruction,  as  the  latter  instruction  has 
the  tendency  to  nullify  or  destroy  the  effect 
of  the  first,  and  to  confirm  the  ]ury  upon  a 
material  question.  Per  Sprague,  dissenting. 
(Bradley  v.  Lee,  38  Cal.  3^.) 

130.  The  ouster  of  the  plaintiff  being  admit- 
ted by  the  apswer,  it  is  error  to  instruct  the 
jury  that  the  question  of  ouster  is  one  of  the 
issues  to  be  tried  by  them.  (Taylor  v.  Mid- 
dleton,  67  Cal.  656.) 

Cited  70  Cal.  231. 

131.  Where  a  court  unqualifiedly  tells  the 
jury  as  a  matter  of  law  that  an  assumed  fact 
does  not  prove  a  fact  in  dispute,  it  is  error. 
Such  a  charge  should  not  be  given  when  it  is 
necessary  to  draw  an  inference  of  fact ;  an  in- 
ference of  fact,  where  it  does  not  arise  as  a 
presumption  of  law^  must  be  drawn  by  the 
jury,  whose  duty  it  is  to  pass  upon  the  suffi- 
ciency or  insufficiencv  of  the  evidence.  (Peo- 
ple V.  Messersmith,  d1  Cal.  246.) 

132.  Where  pleadings  admit  value  of  goods 
seized  by  the  defendant,  an  instruction  author- 
izing the  jury  to  find  a  less  value  is  erroneous, 
thoush  perhaps  not  sufficient  eround  for  a  re- 
versal.   (Sukeforth  v.  Lord,  87  Cal.  399.) 

133.  When  the  pleadings  upon  the  trial  by 
jury  of  an  opposition  to  the  discharge  of  an 
insolvent  contain  no  admission  of  a  payment  by 
the  insolvent  in  contemplation  of  insolvency, 
an  instruction  that  the  pleadings  contain 
such  an  admission  is  misleaoing  and  erroneous, 
notwithstanding  such  admission  in  the  answer 
to  the  original  petition  of  creditors  for  adju- 
dication of  insolvency.  (In  re  Harris,  81  Cfal. 
350.) 

Assumption  of  admitted  facts.  See  ante, 
123. 

#.  /iitfrtfcf/oiit  R99p9Ct/ng  MattBn  of  Fact:  StaU- 
ment  of  Ewidonco  in. 

134.  Constitution  prohibits  judges  from 
charging  juries  with  respect  to  matters  of  fact, 
except  to  state  the  testimony  and  declare  the 
law  resulting  from  the  evidence.  (Miller  v. 
Stewart,  24  Cal.  602.) 

135.  The  court  has  no  right  to  chan»  the 
jury  in  regard  to  conclusions  of  fact.  (Tread- 
well  V.  Wells,  4  Cal.  260.) 

136.  It  is  error  for  the  court  to  charge  the 
jurv  as  to  a  question  of  fact,  or  as  to  the 
weight  of  evidence.  (Battersby  v.  Abbott, 
9  Cal.  565.) 

137.  The  court  should  not  instruct  the  jury 
upon  controverted  matters  of  fact,  nor  upon 
the  weight  of  evidence.  (McNeil  v.  Barney, 
51  Cal.  603.) 

Cited  81  Cal.  406;  94  Cal.  283. 

138.  Instructions  assuming  to  take  from 
the  jury  the  consideration  of  circumstances 
proper  to  be  considered  by  them,  or  instruct- 
ing them  as   to    the  weight  of  evidence, 
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■hoald  be  lehuwd.     (People  v.  Oline,  83  Gal. 
374.) 

139.  The  provision  of  the  oonstitntion  for- 
bidding infltractione  with  reepect  to  matters 
of  fact  18  violated  whenever  a  judge  so  in- 
stmcts  aa  to  force  the  jury  to  a*  particular 
conclusion  upon  the  whole  or  any  piart  of  the 
case,  or  to  take  away  their  exclusive  right  to 
weigh  the  evidence  and  determine  the  facts. 
The  meaning  of  the  provision  is  that  the  judge 
shall  decide  upon  the  law  and  the  jury  u|Km 
the  facts,  and  that  the  former  shall  not  in- 
vade the  jnovinoe  nor  usurp  the  powers  of 
the  latter.    (People  v.  Tbarra,  17  Oai.  166.) 

140.  Where  nearly  all  the  testimony  relates 
to  the  ouestion  of  payment,  and  is  conflicting 
upon  mat  question,  an  instruction  that  the 
main  question  of  fact  is  the  question  of  pay- 
ment does  not  charge  the  jurywith  respect  to 
matters  of  fact*  (Low  v.  Warden,  77  Gal. 
94.) 

141.  It  is  erroneous  for  the  court  to  in- 
struct the  jury  that  they  are  authorised  to  find 
a  fact  from  the  existence  of  other  facts.  This 
is  different  from  telling  the  jury  that  the  ex- 
istence of  a  fact  tends  to  prove  another  fact. 
(Stone  V.  Geyser  M.  Go.,  62  Gal.  815.) 
Gited  64Gal.64,158;  81  Gal.  406;  4Utah,  806. 

142.  Gertain  remarks  by  the  judge  in  his 
charge  to  the  jury,  held,  not  an  instruction  as 
to  matters  of  fact  within  the  meaning  of  the 
constitution.  (People  v.  Peny,  65  GaU  668.) 
Gited  68  Gal.  118;  11  Mont.  600. 

143.  In  this  state  it  is  error  for  a  court  in 
anv  case  where  a  legal  presumption  does  not 
exist  to  instruct  the  jury  that  one  fact  should 
be  inferred  from  another.  (People  v.  Garilio. 
64  Gal.  63.) 

144.  An  error  of  the  jud{;e  in  violating  the 
provision  of  the  constitution  forbidding  in- 
structions with  respect  to  matters  of  fact  would 
not,  under  all  circumstances,  be  sufficient 
cause  for  reversal.  Prima  facie  it  would  be 
sufficient,  but  no  more  importance  is  to  be 
attached  to  an  error  of  this  nature  than  any 
other.  If  no  injury  could  possibljr  have  re- 
sulted from  it,  it  cannot  vitiate  the  judgment. 
(People  V.  Ybarra,  17  Gal.  166.) 

146.  Where,  in  suit  for  the  value  of  horses 
alleged  to  have  been  purchased  by  B.,  it  was 
proven,  among  other  things,  that  the  horses 
were  purchased  for  the  use  of  the  Overland 
Mail  Line  and  the  court  instructed  the  jury 
that  under  the  evidence  B.  was  to  be  con- 
sidered the  sole  proprietor  of  that  line,  held, 
that  the  instruction  was  wrong,  because  violat- 
ing the  constitutional  provision  prohibiting 
judges  from  charging  juries  with  respect  to 
matters  of  fact.  (Pico  v.  Stevens,  18  Gal. 
376.) 
Gited  24  Gal.  606;  48  GaL  424;  64  Gal.  270; 

6Nev.  78;  11  Nev.  161. 

146.  The  mere  statement  by  the  court  in  its 
instructions  that  there  is  a  confiict  in  the 
evidence  in  certain  resjiects  is  not  an  ex- 
pression of  opinion  upon  the  weight  of  the 
evidence,  or  a  chargn  with  respect  to  matters 
of  fact.    (People  v.  Flynn,  73  Gal.  511.) 

147.  If  testimony  has  been  introduced  to 
prove  a  certain  matter  the  court  ma^  in- 
struct the  jury  that  testimony  has  been  mtro- 


duced  tending  to  prove  such  matter,  and  inch 
instruction  is  not  an  expression  of  the  opinion 
of  the  court  as  to  the  weight  or  effect  of  the 
evidence,   nor  aa  to    what    fact   has  been 

S roved.    (People  v.  Vasques,  49  Gal.  660.) 
ited  66  Gal.  560:  68  Gal.  118;  74  GaL  644;  7 
Mont.  411 ;  17  Nev.  428. 

148.  The  clause  in  the  oonstitotion  pro- 
hibiting judges  from  chaiging  jurors  with  re- 
spect to  matters  of  fact  does  not  prohibil 
judges  from  determiuinj^  and  charrang  a  jury 
whether  there  is  any  evidence  with  regara  to 
an  issue  or  tending  to  sustain  a  lactcm  which 
a  judgment  may  depend.  (People  v.  Welch, 
49  da.  174.) 

Gited  2  Dak.  144;  11  Mont  612. 

149.  Instructions  singling  out  and  giving 
prominence  to  certain  portions  of  the  evidence 
11  not  error.  (People  v.  Hawea,  98  GaL 
648.) 

160.  Section  17  of  article  VI  of  the  constitu- 
tion does  not  prohibit  the  judge  from  stating 
the  evidence  m  his  charge,  and  the  right  to 
state  the  evidence  includes  the  ri^ht  to  state 
that  there  is  no  evidence  as  to  particular  facts. 
(People  V.  Dick,  34  Gal.  663.) 

ated  78  Gal.  173;  86  Gal.  35;  88  Gal.  237;  94 
G^.  283;  2  Dak.  146. 

161.  The  trial  court  may  state  the  evidence 
to  the  jury,  and  instruct  them  that  it  tends 
to  prove  a  matter  in  issue.  (Morris  v.  Lach- 
man,  68  Gal.  109.) 

162.  Where  a  court  instructs  a  jury  upon 
what  state  of  Isuda  they  may  find  a  veraict  for 
a  party  the  instruction  should  include  all  the 
facts  in  controversy  material  to  the  right  of 
plaintiff,  or  defense  of  defendant.  (Gallagher 
V.  Williamson,  23  Gal.  331.) 

Gited 82  GaL  261;  3  OoL  169;  1  Idaho,  N.  8.» 
779;  2  Idaho,  373. 

163.  If  the  judge  in  his  charge  to  the  jury 
in  a  criminal  case  undertakes  to  state  a  por- 
tion of  the  testimony  the  safer  way  is  to 
recite  the  language  of  the  witness  as  taken 
down  by  the  reporter, or  in  the  judj^'s  notes; 
but  when  the  language  of  the  district  judge  is 
in  substance  and  enect  a  repetition  of  the 
testimony,  the  defendant  cannot  complain. 
(People  V.  Doyell,  48  Gal.  85.) 

164.  It  is  not  error  for  the  judge,  in  stating 
the  testimony  to  the  jury,  to  read  a  memo- 
randum of  testimony  taken  by  another  per- 
son, instead  of  using  his  own  minutes  or 
makingtiie  statement  from  recollection.  (Peo- 
ple V.  B^gs,  20  GaL  432.) 

166.  Where  plaintiff's  case  does  not  depend 
alone  on  evidence  mentioned  in  instruction 
requested  by  the  defendant,  it  is  proper  to 
refuse  it.    (Pearson  v.  Snodgrass,  6  Gal.  478.) 

Stating  evidence  or  that  there  is  no  evi- 
dence.   See  ante,  99. 

Invading  province  of  jury.  See  Griminai 
Law,XVlIi;i8,d. 

Instructing  jury  on  the  evidence.  See  Grimr 
inal  Law,  XXI,  81,  m,  H. 

Gharge  W7th  respect  to  matters  of  tect  is 
erroneous.    See  Watercourses,  84. 

Statement  of  fact  of  common  knowledge  la 
not  prejudicial.    See  Railroads,  263. 

Excluding  evidence  in.  See  Griminai  Law> 
2177. 
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XIII.  iBslraetloiu  Partty  Correet* 

166u  InBtmctions  maked  lor,  which  are 
partly  correct  and  partly  incorrect,  may  he 
vafaaed.    (Garlick  v.  Bowers,  66  Cal.  122.) 

157.  Aninfltmction  asked  as  a  whole,  which 
la  erroneoiis  in  part,  is  properly  refused, 
though  another  part  of  the  instruction  he 
oorrect.    (Marriner  v.  Dennison,  78  Cal.  202.) 

158.  If  a  re<^uested  instruction  contains 
aeveral  propositions,  one  of  which  is  erro- 
neous,^ the  court  may  refuse  the  whole  in- 
struction. It  is  not  hound  to  modify  it  so  as 
to  separate  the  erroneous  portion.  ( William- 
aon  T.  Tohey,  86  CaL  497.) 

150.  Case  where  it  was  held  that  an  instruo- 
tkm  asked  hy  defendant  if  given  entire  would 
ha,ye  heen  erroneous,  and  Siat  the  court  was 
not  bound  to  separate  the  concluding  clause 
and  ^ye  that  by  itself,  and  was  therefore 
right  in  refusing  the  instruction.  (Smith  v. 
Bichmond,  19  Ual.  476.) 
Cited  86  CaL  498. 

XIT*  Constmetion    of;  Completeness  of; 
Charge  Correet  as  a  Whole. 

160.  The  practical  administration  of  justice 
should  not  be  defeated  by  a  too  rigid  adher- 
ence to  a  dose  and  technical  analysis  of  the 
instructions  to  the  jury.  (People  v.  Bruggy, 
98  CaL  476.) 

161.  Instructions  by  court  must  be  con- 
strued in  reference  to  the  proof.  (Brumagim, 
▼•  Bradshaw,  89  CaL  24.) 

162.  An  instruction  must  be  construed  in 
connection  with  all  the  other  instructions,  to 
ascertain  its  meaning.  (Monaghan  v.  Pacific 
Boiling  M.  Co.,  81  Cal.  190.) 

163.  Instructions  of  the  court  to  the  jury 
must  all  be  taken  together,  and  if,  when  thus 
viewed,  the  case  appears  to  have  been  fairly 
presented  to  the  jury,  the  verdict  will  not  be 
distnrbed.  (Dwinelle  v.  Henriques,  1  Cal. 
387.) 

IM.  The  whole  charge  of  a  district  judge  to 
the  Jury  should  be  taken  together,  and  when 
eonsidered  in  this  way,  if  it  appear  that  the 
jury  could  not  have  been  mialeii  bv  it,  a  new 
trial  will  not  be  granted;  althougn  some  of 
the  instructions  may,  in  slight  respects,  be 
repugnant  to  each  other.  (Carrington  v. 
Pacific  P.  M.  8.  S.  Co.,  1  CaL  475.) 
Cited  62  Cal.  144. 

165.  To  arrive  at  the  meaning  of  an  instruc- 
tion of  the  court  all  the  instructions  given 
npon  the  same  point  must  be  considered. 
(People  V.  Kennedy,  55  Cal.  201.) 

Construction  of.    See  ante,  15;  Criminal 

Law,x:vm^i8,p. 

Construction  of  ambiguous  charge.  See 
ante,  24. 

Instructionfl  are  construed  in  pari  materia. 
See  Chriminal  Law,  2195,  et  seq. 

Cliarge  must  be  considered  as  a  whole.  See 
Criminal  Law,  962. 

166.  An  instruction  should  be  complete  in 
itselL    (Forsyth  v.  Bower,  54  Cal.  689.) 

167.  A  charge  to  a  jury  must  be  taken  to- 
gether, and  it  is  not  necessary  to  insert  in 
each  separate  instruction  all  the  exceptions, 
limitations,  and  conditions  which  are  inserted 


in  the  charge,  taken  as  a  whole.    (People  v. 
Welch,  49  Ua\.  174.) 
Cited  4  Utah,  140. 

168.  Instructions  are  not  to  be  separately 
criticised,  nor  is  each  one  required  to  be  per- 
fectly accurate^  so  as  to  contain  in  itself  every 
necessary  qualification  of  a  rule.  It  is  suffi- 
cient if  all  the  instructions  taken  together, 
and  not  being  inconsistent  with  each  other 
or  confusing  shall  give  to  the  jury  a  fair  and 
just  notion  of  the  law  upon  the  point  dis- 
cussed.   (Davis  V.  Button,  78  CaL  247.) 

169.  It  is  not  necessary  that  a  single  instruc- 
tion, given  for  the  purpose  of  presenting  the 
law  upon  a  point  arising  upon  more  than  one 
fact,  should  contain  all  the  qualifications  and 
provisions  that  would  be  necessary  if  no  other 
instructions  were  given ;  and  if,  m  other  in- 
structions, the  jury  are  charged  with  the  in- 
quiTj  concerning  those  qualifications  and 
provisions,  in  other  portions  of  the  charge,  it 
is  sufficient.    (Bradley  v.  Lee,  88  CaL  862.) 

170.  Objections  that  certain  instructions, 
considered  separately,  do  not  contain  the 
proper  limitations  and  conditions  required  by 
the  facts,  are  obviated,  if  all  the  instructions, 
read  and  considered  together  as  one  chargje, 
without  straining  the  Unguage,  show  a  fair, 
harmonious,  and  correct  statement  of  the  law 
applicable  to  the  facts  of  the  case,  and  contain 
all  the  conditions  and  limitations  omitted 
from  the  instructions  complained  of.  (People 
V.  Clark,  84  Cal.  578.) 

171.  All  the  charge  must  be  taken  together, 
and  if  it  harmonizes  as  a  whole,  and  correctly 
presents  the  law,  anew  trial  will  not  be  grant- 
ed because  a  separate  instruction  does  not 
contain  all  the  conditions  which  are  to  be 
gathered  from  the  entire  text.  (People  v. 
Doyell,  48  Cal.  85,  cited  49  Cal.  182,  56  Cal. 
81,  61  Cal.  182,  870,  68  Cal.  292,  68  Cal.  582, 
72  Cal.  610,  617,  80  Cal.  46,  128,  84  CaL 
583,  7  Mont.  417,  502;  People  v.  Nelson,  56 
CaL  77,  cited  84  Cal.  583;  People  v.  Etting, 
99  Cal.  577.) 

172.  The  only  fair  mode  of  arriving  at  the 
meanii^  of  a  judge's  charge  on  any  subject  to 
which  It  relates  is  to  consider  the  whole  of  it 
relating  to  the  particular  subiect  on  which  be 
is  giving  directions.  (People  v.  Raten,  63 
Cal.  421,  424.) 

178.  Whole  instruction  on  the  part  of  the 
court  should  be  taken  toother  to  arrive  at  its 
meaning,  and  no  proper  mterpretation  cf  the 
meaning  of  the  court  could  be  made  on  de- 
tached or  isolated  portions  of  it.  (Ellis  v. 
Tone,  58  Cal.  289,  297.) 

174.  The  charge  of  the  trial  court  must  be 
taken  together,  and  if,  without  straining  any 
portion  of  the  language,  it  harmonizes  as  a 
whole,  and  fairly  and  correctly  presents  the 
law  beaoing  on  the  issues  tried,  tine  appellate 
court  will  not  disturb  the  judgment  because  a 
separate  instruction  does  not  contain  all  tiie 
conditions  and   limitations  which  are  to  be 

Sthered  from  the  entire  text.     (People  y. 
urtado,  68  CaL  288.) 
Cited  84  Cal.  583 ;  4  Utah,  140. 

175.  Although  one  instruction  taken  alone 
may  be  subiect  to  criticism  it  is  sufficient  if 
the  law  on  tnat  point  is  fully  and  fairly  stated 
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by  the  instractionfl  taken  together  as  a  whole. 
(People  Y.  Lee  Chuck,  78  Cal.  317.) 

176.  InBtructions  are  unobjectionable  when 
they  are  sufficiently  full,  ana,  considered  all 
together,  state  the  law  of  the  case  clearly  and 
correctly,  and  not  unfairly  to  the  appellant. 
(Murray  v.  White,  82  Cal.  119.) 

177.  Where  the  instructions,  taken  as  a 
whole,  contain  a  correct  statement  of  the  law, 
an  objection  to  a  particular  instruction  as  be- 
ing too  general  will  not  warrant  a  reversal. 
(People  y.  Tomlinson,  66  Cal.  344.) 

Cited  76  Cal.  239;  79  Cal.  238,  816. 

178.  Where  the  charge  of  the  court,  taken 
as  a  whole,  fairly  submitted  the  case  to  the 
jury,  the  judgment  will  not  be  disturbed  be- 
cause some  instructions  were  refused  which 
could  properly  haye  been  given,  or  some  of 
those  given  are  subject  to  verbal  criticism. 
(Brooks  V.  Crosby,  22  Cal.  42.) 

Cited  55  Cal.  148. 

179.  If  the  instructions  taken  as  a  whole 
could  not  have  misled  the  jury,  and  the  law 
was  properly  given  under  the  pleadings  and 
evidence,  it  is  sufficient.  (Hansoom  v.  Drul- 
lard,  79  Cal.  234.) 

180.  When  the  instructions,  taken  as  a 
whole,  fairly  submit  the  case  to  the  jury,  the 
verdict  will  not  be  disturbed  for  mere  inaccu- 
racies or  errors  from  which  no  possible  injury 
could  have  resulted.  (Wilson  v.  Southern 
Pacific  B.  B.  Co.,  62  Cal.  164.) 

181.  Althouffh  some  of  the  instructions  of 
the  court  to  the  jury  may  not  state  the  law 
with  precise  accuracy,  yet  if,  taken  as  a  whole, 
they  are  substantially  correct,  and  could  not 
have  misled  the  jury  to  the  prejudice  of  the 
defendant,  the  judgment  will  not  be  disturbed. 
(People  V.  Cleveland,  49  Cal.  577.) 

Cited  61  Cal.  370. 

182.  Though  the  court,  in  its  charge  to  the 
jury,  in  a  criminal  case,  may  have  used  lan- 
guage tending  to  confusion  upon  some  points, 
yet  if  the  entire  charge,  construed  together, 
IS  sufficiently  accurate  and  free  from  substan- 
tial error  prejudicial  to  the  defendant,  a  iudg- 
ment  of  conviction  cannot  be  reversed  for 
error  in  the  charge.  (People  v.  Chun  Heong, 
86  Cal.  829.) 

183.  When  the  instructions  taken  together 
are  correct,  and  submit  every  question  to  the 
jury,  it  is  not  ground  of  reversal  that  one  of 
the  instructions  speaks  of  a  particular  ques- 
tion as  'Must  about  the  only  one  to  be  de- 
termined'^; it  appearing  n-om  the  other 
instructions  that  another  question  in  the  case 
was  fully  discussed,  and  correctly  submitted 
to  the  jury.  (Cousins  v.  Partridge,  79  Cal.  224.) 

Correct  as  a  whole.  See  Criminal  Law,  927, 
etseq;  XXI,  31,  m,  M. 

XT*  Error,  When  Immaterial  or  How 
Cured;  Correet  Accompanying  In- 
stmetlons* 

Error  in  charge  when  and  when  not  imma- 
terial. See  ante,  20,  54,  92.  127;  Criminal 
Law,  2087,  2161,  et  seq;  Quietmg  Title,  159. 

Harmless  mistake  m.  See  Criminal.  Law, 
XVIII,  18,  p. 

Instruction  favorable  to  one  or  at  his  in- 


stance cannot  be  complained  of.  See  Appeals, 
1984,  et  sec[. 

Contradictory  instructions  not  prejudicial. 
See  ante,  15. 

184.  Error  in  refusing  to  sive  proner  in- 
struction is  cured  if  court  subsequently  give 
an  instruction  covering  the  same  ground. 
(Manning  v.  Dallas,  73  Cal.  420.) 

185.  A  correct  charge  by  the  court  upon  a 
matter  in  issue  cures  a  refusal  by  the  court 
to  give  a  correct  chat^  upon  the  same  point 
asked  by  one  of  the  parties.  (Davis  v.  Per- 
ley,  30  (Jal.  630.) 

186.  AVhere  an  instruction  given  at  the 
request  of  one  party  was  open  to  criticism  as 
omitting  an  important  element^  but  the  point 
in  which  it  was  deficient  was  distinctly  enun- 
ciated in  an  instruction  given  at  the  request 
of  the  other  party,  held,  that  the  jury  had 
not  been  misled.  (Livermore  v.  Stine,  43 
Cal.  274.) 

187.  ErroneooB  instruction  is  not  obviated 
by  instruction  subsequently  ^ven,  wherein 
the  law  applicable  to  the  case  is  properly  pre- 
sented. (Sappenfield  v.  Main  Street  etc.  R.  R. 
Co.,  91  Cal.  48.) 

188.  The  error  of  refoainff  a  proper  instruc- 
tion is  not  cured  by  the  net  that  it  was  in 
substance  given  by  the  court.  (People  v. 
Bamirez,  13  Cal.  172.) 

189.  An  erroneous  instruction  is  not  cured 
by  a  correct  statement  of  the  law  in  another 

Sart  of  the  charge.     (People  v.   Wong  Ah 
[gow,  54Cal.  151.) 
Cited  57  Cal.  575 ;  61  Cal.  249 ;  65  Cal.  134 ;  89 
Cal.  249;  92  Cal.  512;  1  Wash.  353. 

190.  An  erroneous  instruction  given  to  the 
jury  at  the  request  of  the  prosecution  is  not 
cured  by  a  correct  one  on  the  same  point 
afterward  given  at  the  instance  of  the  defend- 
ant, as  it  is  impossible  to  determine  on  which 
of  the  contradictory  instructions  the  jury 
acted.  (People  v.  Anderson,  44  Cal.  65.) 
Cited  53  Cal.  58;  1  Wash.  354. 

191.  Where  contradictory  instructions  are 
submitted  to  jury  error  in  one  instruction 
will  not  be  held  to  be  cured  by  the  other 
instruction,  as  it  Is  impossible  to  determine 
on  which  of  them  the  jury  acted.  (Chidester 
V.  Con.  P.  Ditch  Co.,  53  Cal.  56.) 

Cited  54  Cal.  272 ;  89  Cal.  249 ;  91  Cal.  59. 

192.  Defendant  is  not  prejudiced  by  instruc- 
tions, some  portions  of  .  which,  taken  by 
themselves,  may  be  objectionable,  but  as 
subsequent! V  qualified  embrace  a  correct  ex- 
position of  the  law  upon  the  points  presented. 
(People  V.  Dennis,  39  Cal.  625.) 

Cited  56  Cal.  81;  61  Cal.  182,  870. 

193.  An  error  in  an  instruction  as  to  the 
degree  of  the  murder  is  not  cured  by  a  subse- 
quent statement  of  the  court  to  the  efitect  that 
tne  jury  should  utterly  disregard  any  intima- 
tion of  his  opinion  as  to  the  testimony.  (Peo- 
ple V.  Chew  Sing  Wing,  88  OaL  268.) 

194.  A  charge  in  the  alternative  cannot  be 
cured  by  verdict,  nor  by  a  judgment  by  de- 
fault.   (Porter  v.  Hermann,  8  Cal.  619.) 

Correct  accompanying  charge.  See  ante, 
24 ;  Criminal  Law.  1270,  2438 ;  XXI,  31,  m,  M ; 
Fraud,  137;  Insanity,  59;  Watercourses,  85. 
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XYI.  MistekM  iB  Um  of  Words. 

195.  The  misuse  of  word  ''testimony/'  in- 
stead of  word  "evidence,"  in  an  instruction 
upon  the  subject  of  the  preponderance  of  evi- 
dence, is  not  such  an  error  as  would  probablv 
mislead  the  jury.  (Mann  v.  Higgins,  83  Cal. 
66.) 

196.  An  evident  mistake  in  use  of  word 
"plaintiff,"  instead  of  the  word  '* decedent," 
in  an  action  for  a  death  caused  by  negli- 
gence, which  is  a  mere  inadvertence  that  could 
not  have  misled  the  jury,  will  not  warrant  a 
new  trial.  (O'C^llaghan  v.  Bode,  84  Gal. 
489.) 

Mistake  in  use  of  word  in  instruction.  See 
Criminal  Law,  1011. 

Use  of  word  •*  evidence  "  for  word  "  defend- 
ant "  in  instructions.    See  Watercourses,  354. 

XYII.  Practice  in  Beference  to* 

/.  Tim9  to  Offer;  Ru/e9  as  to. 

197.  Where  the  counsel  of  a  party,  at  the 
conclusion  of  the  trial,  handed  to  the  court 
fifty-eight  written  instructions,  occupying 
twenty  pages,  held,  that  it  was  not  incum- 
bent upon  the  judge  to  stop  the  progress  of 
the  trial  for  their  examination,  ana  that  they 
were  properly  refused.  (Anderson  y.  Parker, 
6  Cal.  197.) 

Cited  82  Cal.  289. 

198.  Where  injustice  would  be  done  a  de- 
fendant byrefusme  to  consider  instructions 
because  not  offered  before  the  argument,  as 
where  such  instructions  ma^  be  necessary  in 
consequence  of  the  propositions  or  argument 
of  the  district  attorney,  the  court  should 
either  give  the  instructions  asked  by  defend- 
ant, or  so  explain  its  own  as  to  put  the  law 
correctly  before  the  jury.  (People  v.  Sears, 
18  Cal.  635.) 

199.  Courts  have  the  right  to  make  a  rule, 
in  criminal  cases  that  written  instructions 
must  be  handed  to  the  court  before  the  argu- 
ment of  the  case  commences.  (People  v. 
Sears,  18  Cal.  635.) 

Cited  29  Cal.  562;  32  Cal.  289. 

200.  If  there  is  a  rule  of  the  district  court 
reoniring  instructions  to  be  handed  to  the 
judge  bjT  a  certain  time  in  the  progress  of  the 
trial  it  is  not  error  for  the  court  to  refuse  to 
give  instructions  not  handed  to  the  judge  in 
time.    (Waldie  v.  Doll,  29  CaL  555.) 

Cited  1  Aris.  400. 

201.  A  rule  of  court  requiring  counsel  to 
file  and  submit  to  the  court  any  instructions 
they  may  offer  before  the  argument  is  closed, 
to  the  jury  does  not  operate  where  the  cause 
is  submitted  without  argument.  (Tinney  v. 
Endicott,  5  Cal.  102.) 

Cited  82  Cal.  289. 

Failure  to  file.    See  Appeals,  XI,  16. 
Rule    requiring    submission    to    opposite 
l»arty.    See  Rules  of  Court,  6,  et  seq. 

2,  HHutil  of  on  Mecouttt  of  Longth  and  Mumbor. 

202.  It  is  error  for  the  court  to  refuse  in- 
structions on  account  of  their  number  and 
length.    (Andrews  v.  Runyon,  65  Cal.  629.) 

See  ante,  197. 


3,  Modfilcation  or  Mmondmont  of, 

203.  Court  must  give  or  refuse  instructions 
asked  for,  and  no  modification  which  alters 
the  meaning  or  might  mislead  the  jury  can  be 
substituted.  (Russel  v.  Amador,  3  Cal.  400.) 
Cited  5  Cal.  492 ;  denied  25  Cal.  470. 

204.  The  court  should  give  or  refuse  in- 
structions to  the  jury  as  asked  for ;  and  though 
thev  may  modify  the  phraseology  so  as  to 
make  it  more  intelligible,  they  cannot  alter 
the  sense.  (Conrad  v.  Lindley,  2  Cal.  173, 
cited  5  Cal.  491,  25  Cal.  470;  Jamson  v. 
Quivey,5  Cal.  490;  disapproved  25  Cal.  470.) 

205.  When  an  instruction  asked  presents 
the  law  accurately,  the  court  ought  always  to 
give  it  in  the  very  words  asked,  especially  in 
criminal  cases.  (People  v.  Williams,  17  (M. 
142.) 

Cited  9  Nev.  118. 

206.  The  court  may  modify  instructions 
asked  by  counsel  before  giving  them .  ( People 
V.  Wilhams,  32  Cal.  280;  King  v.  Davis,  34 
Cal.  100.) 

207.  A  verbal  modification  of  a  written  in- 
struction asked  is  erroneous.  (People  v.  Payne, 
8  Cal.  341.) 

208.  It  is  not  error  for  the  court,  in  a  crim- 
inal case,  to  give  an  instruction  requested  by 
the  defendant,  with  an  addition  to  it,  which 
does  not  change  or  modify  the  sense,  but 
states  a  further  principle  germane  to  the  point 
of  the  instruction.  (People  v.  Davis,  47  Cal. 
93.) 

209.  The  court,  before  giving  an  instruction 
asked  by  the  defendant  in  a  criminal  case, 
may  strike  therefrom  a  clause  which  is  irrele- 
vant, and  not  connected  with  the  remainder 
of  the  instruction.  (People  v.  Cotta,  49  Cal. 
166.) 

Cited  53  Cal.  618. 

210.  Counsel  may  propose  instructions  to 
the  court,  but  the  court  is  not  compelled  to 
^ve  or  refuse  them  as  asked.  If,  in  the  opin- 
ion of  the  judse,  the  proposed  instructions  are 
defective  in  form  or  expression,  or  erroneous 
in  law,  he  may  modify  them  in  either  partic- 
ular, and  give  them  to  the  jury  in  their  mod- 
ified form,  or  he  may  refuse  them  altogether. 
(Boyce  v.  California  Stage  Co.,  25  Cal.  460.) 
Cited  30  Cal.  450;  82  Cal.  288;  94  Cal.  6oO;  15 

Ck)l.  103 ;  9  Mont.  69. 

211.  The  court  is  not  required,  in  a  criminal 
case,  to  give  instructions  in  the  precise  lan- 
guage asked  by  counsel,  without  addition, 
even  if  they  state  the  law  correctly  so  far  as 
they  fp ;  but  it  may  modify  or  add  to  the  in- 
structions asked,  provided  the  law  material  to 
the  case  is  clearly  and  correctly  given.  (Peo- 
ple V.  Dodge,  30  Cal.  448.) 

Cited  32  Cal.  288 ;  47  Cal.  96 ;  94  Cal.  600. 

212.  The  trial  court  has  the  rig;ht  to  amend 
an  imperiect  instruction,  and  its  action  in 
making  the  amendment  is  not  error,  if,  when 

S'ven  as  amended,  the  instruction  states  the 
w  correctly.    (People  v.  Hall,  94  Cal.  595.) 

4,  Practteo  in  Giving  or  Refuoing. 

218.  If  instruction  be  refused  for  reason 
that  it  has  already  been  given,  the  reason  of 
the  refusal  should  be  stated,  so  as  not  to  mis- 
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lead  the  jury.    (People  ▼•  Bamires«  18  GaL 

172.) 

Cited  17  OaL  148;  11  Ney.  426. 

214.  Although  the  supreme  court  will  re- 
verse a  judgment  in  a  cnminal  case  where  the 
court  below  refuaee  an  instruction  asked  by 
defendant  on  the  ground  that  the  instruction 
has  already  in  substance  been  given  without 
informing  the  jury  that  the  refusal  is  for  this 
cause,  yet  the  rule  is  subject  to  the  qualifica- 
tion that  the  language  of  the  instruction 
asked  be  clear  and  ezpncit,  and  leave  no  rea- 
son for  doubt  or  misconstruction,  in  short, 
free  from  objection.  (People  v.  Hobaon,  17 
Cal.  424.) 
Cited  66  Cal.  538. 

216.  Where  equivalent  instructions  are 
given  and  refused  the  court  should  place  its 
refusal  on  the  ground  that  equivalent  mstruc- 
tions  were  given.  Unless  this  is  done  in  the 
presence  of  the  jury  they  may  be  misled  by 
the  refusaL  (People  v.  Hurley,  8  Cal.  390.) 
Cited  13  Cal.  173;  17  Cal.  148;  11  Nev.  426. 

216.  Instructions  asked  by  counsel  and 
refused  by  the  court  should  not  be  read  in 
the  hearing  of  the  jury.  (Waldie  v.  Doll,  29 
Cal.  666.) 

Identity  of  sections  of  the  code  in  instruct- 
ins.    See  Ckxles. 

Takins  instructions  into  jury-room.  See 
Jury  ana  Jurors,  XIII,  3. 

Instructions  referring  to  complaint.  See 
Explosives,  9. 

(Jral,  presumption  that  they  were  taken 
down.    See  Appeals,  2894. 

5.  Harking  inwtructionM, 

217.  Omission  to  mark  instruction  as  re- 
fused because  given  already,  if  an  error,  is  an 
immaterial  one.  (People  v.  Ramirez,  66  Cal. 
633;  People  v.  Douglass,  100  Cal.  1.) 

218.  Charge  of  court  to  jury,  given  of  its 
own  motion,  need  not  be  marked  by  the 
judge;  it  is  sufficient  if  it  appear  that  the 
charge  was  given.  (People  v.  Samsels,  66 
Cal.  99.) 

$,  SsWemsnt  of  and  Exceptiono  to. 

219.  The  court  can  protect  itself  from  a 
hasty  perusal  and  adoption  of  written  in- 
structions to  a  iury  asked  bjr  counsel,  by  a 
rule  that  the^  shall  be  submitted  to  counsel 
on  the  other  side,  and  be  settled  by  the  court 
before  argument,  and  therefore  an  exception 
in  form  to  each  of  such  instructions  is  suffi- 
cient. (Robinson  v.  Western  Pac.  R.  R.  Co., 
48  Cal.  409). 

220.  (Counsel  have  a  right  to  propound  to 
the  court,  in  a  jury  trial,  a  proposition  of  law, 
as  an  instruction  to  the  jury,  and  is  entitled 
either  to  have  it  given  or  to  have  an  excep- 
tion entered  of  record  for  its  refusal.  If  the 
instruction  is  eiven  as  asked,  he  cannot  have 
an  exception,  having  obtained  the  benefit  of 
the  instruction  in  the  deliberation  of  the 
jury ;  hence,  the  jurv  must  obey  the  instruc- 
tion, else  counsel  is  left  as  if  he  had  presented 
none.  (Emerson  v.  County  of  Santa  Clara, 
40  Cal.  643.) 

221.  Instructions  given  by  court  must  be 
excepted  to  in  order  to  enable  the  appellai^ 


to  take  advantage  of  errors  in  them  if  snch 
exist.    (Wilkinson  v.  Panott,  82  CaL  102.) 
Cited  6  Dak.  448. 

222.  A  statement  made  by  counsel  to  the 
official  reporter,  when  the  court  charses  the 
jury  that  he  wishes  it  understood  that  he 
saves  an  exception  to  the  charge,  does  not 
amount  to  an  exception,  even  if  it  was  as- 
sented to  at  the  time  by  the  opposing  counsel. 
(Coleman  v.  Gilmore,  49  Cal.  340.) 

223.  Exceptions  to  the  oral  charge  must  be 
made  at  the  time.  (Robinson  v.  Western 
Pac  R.  R.  Co.,  48  Cal.  409.) 

Cited  2  Idaho,  268. 

224.  Exceptions  to  instructions  should  be 
made  at  the  time  of  the  trial  before  the  jury 
retires.    (Hicks  v.  Coleman,  26  Cal.  122.) 
Cited  48  Cal.  426;  2  Idaho,  268;  1  Mont.  664; 

4  Mont  397. 

226.  An  exception  to  the  instruction  of  the 
court  made  after  the  retirement  of  the  jury  m 
too  late.  The  statute  requires  that  an  ex- 
ception be  taken  at  the  time  of  the  ruling. 
(MaUet  V.  Swain,  66  Cal.  171.) 

226.  Where  instructions  to  the  jury  are  not 
excepted  to  at  the  time  they  are  piven  or  re- 
fused, and  a  motion  for  a  new  trial  is  made 
for  error  in  giving  and  refusing  such  instruc- 
tions, they  cannot  be  considered  on  appeal 
from  the  order  denying  the  motion.  ((Jollier 
V.  Ck)rbett,  16  Cal.  183.) 

227.  A  party  cannot  take  his  chances  for  a 
verdict  on  instructions  given  or  refused,  with- 
out exception  taken,  and  then,  after  verdict, 
except  to  the  action  of  the  court  upon  motion 
for  a  new  trial.  (Letter  v.  Pulney,  7  GaL 
423.) 

Cited  26  Cal.  267 ;  8  Nev.  620. 

228.  The  one  hundred  and  eighty-eighth 
section  of  the  Practice  Act  does  not  fix  the 
precise  time  when  an  exception  to  the  chaige 
of  the  court  to  the  jury  must  be  taken.  (SU 
Johnv.  Kidd,  26  Cal.  263.) 

(}ited  47  Cal.  348 ;  69  Cal.  629. 

229.  If  an  exception  to  the  char^  of  the 
court  to  the  jury  is  taken  after  the  jury  have 
withdrawn  to  consider  of  their  verdict,  and 
before  the  verdict  is  rendered,  the  (question  of 
allowing  or  disallowing  the  exception  rests  in 
the  discretion  of  the  court,  and,  whether  al- 
lowed or  disallowed,  the  supreme  court  will 
not  interfere  with  the  exercise  of  this  discre- 
tion.   (St.  John  V.  Kidd,  26  Cal.  263.) 

230.  A  general  exception  to  the  charge  of 
the  court  to  the  jury  which  does  not  specify 
when  it  was  taken,  nor  any  particular  portion 
of  the  charge,  but  goes  to  the  charge  as  a 
whole,  will  not  be  noticed  by  the  supreme 
court.  (Brown  v.  Kentfield,  60  Cal.  129.) 
Cited  60  Cal.  629. 

231.  An  exception  taken  by  counsel  to  in- 
structions eiven  by  the  court  to  the  jury  need 
not  state  the  points  of  the  exception.  It  is 
sufficient  to  say  generally  in  the  statement 
that  counsel  excepted  to  each  and  all  of  the 
instructions.  (McCreery  v.  Everding,  44  Cal. 
246.) 

Cited  60  Cal.  132;  87  Cal.  407. 

232.  When  a  party  procures  the  court  to 

S've  to  the  jury  an  instruction  which  contains 
gal  propoeitions  it  is  sufficient  for  the  op- 
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porite  party  to  ezoopt  jniienUy  to  the  in- 
stmction  without  specu^ring  what  part  of 
it  ia  objectionable^  but  aa  exception  to  the 
charge  i^yen  by  the  court  of  its  own  motion 
mnet  specify  the  proposition  which  is  deemed 
objectionable.  (Shea  v.  Potrero  eto.  B.  B. 
Co.  44  Oal.  414.) 
Cited 68  CflJ. 302;  69  Cal.  300;  87  Cal.  407. 

233.  Where  the  court  below  charged  the 
lury,  among  other  things,  that,  if  they  found 
for  plaintiff,  he  was  entitled  to  recover  the 
-value  of  the  use  and  occupation  from  October, 
1853— a  period  long  anterior  to  the  commence- 
ment of^  the  action,  the  complaint  not  con- 
taining an}[  averment  as  to  the  time  when 
plaintiffs  titie  accrued  or  existed,  eto. — and 
the  defendant  excepted  generally  to  all  of  the 
charge,  and  followed  this  i^eneral  exception 
up  by  a  specification  of  certain  portions  of  the 
charge  to  which  his  exception  was  particularly 
directed,  held,  that  this  general  exception  did 
not  cover  the  charge  as  to  damages.  (Payne 
▼.  Tread  well,  16  Oal.  220.) 

234.  Exceptions  to  the  charge  of  a  court 
should  point  out  the  specific  portions  of  the 
charge  excepted  to.  (Uicks  v.  Coleman,  25 
Oal.  122.) 

Cited  47*  Cal.  348;  48  Cal.  425;  50  Oal.  132;  62 
Cal.  612;  2  Idaho,  258;  1  Mont.  554;  4 
Mont.  307. 

285.  An  objectiotf  to  an  oral  charge  to  a  jury 
should  specincally  point  out  in  what  the  ob- 
jection consists.  (Sill  v.  Beese,  47  Cal.  294, 
dted  54  Oal.  130, 62  Cal.  612, 69  Oal.  529 ;  Bob- 
inson  y.  Western  Pac  B.  B.  Co.,  48  Cal.  409, 
dted  62  Cal.  612,  76  Oal.  195,  2  Idaho,  258.) 

236.  Exceptions  to  the  oral  char^  of  the 
court  below  must  be  specific,  and  point  to  the 
particular  x>ortions  of  the  charee  claimed  to 
DC  objectionable;  and  this  rule  is  equally 
applicable  where  it  is  claimed  that  all  the 
propositions  laid  dpwn  in  the  charge  are  ob- 
Kctionable.  (Bider  v.  Edgar,  54  Oal.  127.) 
Cited  76  Oal.  195;  87  Oal.  407. 

237.  Defendants'  counsel  excepted  ''to that 
part  of  charge  about  probable  cause,"  recit- 
mg  the  first  sentence  employed  by  the  court 
in  treating  of  the  subject.  Held,  the  excep- 
tion to  the  portion  of  the  charge  objected  to 
was  suffidentiy  specific  (Bogers  v.  Mahoney, 
e2  Cal.  611.) 

238.  Where  the  record  shows  tiiat  counsel 
for  the  defendant,  as  the  jurors  were  retiring, 
asked  to  have  an  exception  entered  to  all  the 
instructions  given  at  the  request  of  the  plain- 
tiff and  on  the  court's  own  motion,  and  to  all 
instructions  refused  upon  the  request  of  the 
defendant,  to  which  request  the  court  as- 
sented, a  suffident  exception  is  shown  as  to 
the  written  requesto  to  charge  given  and  re- 
fused, though  not  to  the  oral  charge  of  the 
court;  and  the  fact  that  no  exception  was  in 
&ct  entered  in  the  minutes  cl  he  court,  nor 
in  the  reporter's  notes  of  the  trial,  is  imma- 
terial.   (Sukeforth  v.  Lord,  87  Cal.  399.) 

Stipulations  as  to  exceptions  to.  See  Ap- 
peal. 1274. 

7.  Duty  of  Jury  to  Follow. 

230.  Jury  are  bound  by  instructions  of 
court,  whether  correct  or  not.  (Loveland  y. 
Gardner,  79  Oal.  317.) 


240.  Jury  are  bound  to  accept  aU  the  in* 
structions  of  the  court  as  correct.  (Sappen- 
field  V.  Main  Street  eto.  B.  B.  Co.,  91  OaL 
48.) 

241.  The  instructions  of  the  court  are  the 
law  of  the  case,  so  far  as  the  jurors  are  con* 
cerned,  and  thev  are  bound  to  follow  them, 
whether  they  deem  them  correct  or  not. 
(Lind  V.  Closs,  88  Cal.  6.) 

242.  It  matters  not  that  an  instruction  dis- 
obeyed by  a  jury  is  itoelf  erroneous  in  point 
of  law ;  it  is,  nevertheless,  binding  upon  the 
iury,  who  can  no  more  be  permitted  to  look 
beyond  the  instructions  of  the  court  to  ascer^ 
tarn  the  law  than  they  would  be  allowed  to 
go  outeide  of  the  evidence  to  find  the  facte  of 
the  case.  (Emerson  v.  Santa  Clara  County, 
40  Cal.  543,  545.) 

Presumption  that  jury  follow.  See  Ap- 
peals, 2874. 

8,  Roealling  and  Roinotructing  Jury. 

243.  It  is  not  error  for  court  to  recall  jury 
after  they  have  retired  for  deliberation,  and 
give  them  further  instructions,  without  a  re- 
quest on  their  part.  Such  power  is  inherent 
in  the  court,  and  is  not  limited  by  section 
1138  of  the  Penal  Cknle.  (People  v.  Perry,  65 
Oal.  668.) 

244.  After  retiring  for  deliberation  the  jury 
returned  into  court,  and  asked  instructions 
upon  a  particular  point.  The  court  directed 
them  to  follow  the  instructions  already  given. 

.The  plaintiff  thereupon  requested  the  court 
to  read  the  particular  instruction  covering 
the  matter.  The  court  refused  so  to  do,  but 
expressed  a  willingness  to  read  the  entire  in- 
structions if  the  jury  so  desired.  The  fore- 
man of  the  yiry  thereupon  steted  that  they 
had  no  such  desire.  Held,  that  the  failure  to 
read  the  particular  instruction  was  not  error. 
(Ck)ckrUl  V.  Hall,  76  Cal.  192.) 

245.  After  the  jury  have  once  retired  it  is 
error  to  allow  them  to  come  into  court  and 
receive  instructions  in  the  absence  of  the  par- 
ties or  their  counsel.  (Bedman  v.  Yontz,  5 
Oal.  148.) 

246.  Instructions  given  in  the  absence  of 
l>arties  and  counsel  where  the  jury  after  re- 
tiring come  in  for  further  instructions  will  be 
considered  important  if  the  contrary  is  not 
shown,  from  the  very  fact  that  the  jury  have 
asked  for  them.  (Bedman  v.  Yontz,  5  Cal. 
148.) 

Additional,  presumptions  as  to.  See  Ap- 
peals, 2890,  2895. 

Beturn  of  jury  for  further  instructions. 
See  Criminal  Law,  XVIII,  18,  d. 

9,  Prooumption  ao  to  Underotanding  of  by  Jury. 

247.  Presumption  is  that  jury  are  capable 
of  understanding  whole  charge  of  the  court  in 
ite  connected  relations  and  application  to  the 
facte.    (People  v.  Bagnell,  81  Oal.  409.) 

248.  It  cannot  be  assumed  as  question  of 
law  that  a  jury  undersUnds  an  instruction 
given  by  the  court  in  a  sense  different  from 
that  in  which  it  is  commonly  understood  by 
those  outside  the  jury-box.  (People  v.  Welch, 
49  Cal.  174.) 
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10.  App0aL 

Enoneoiu  giviiig  or  refusing.  See  Appeals, 
XI,  16. 

Appeal,  errors  in,  how  presented  on.  Bee 
Appeals,  VII,  18. 

Instructions  are  not  part  of  judgment-roll. 
See  Appeals,  1106. 

Authentication  and  identification  of.  See 
Appeals,  VI,  6,  d,  0. 

Appeal,  objection  relating  to  instructions 
first  raised  on.    See  Appeals,  XI,  14,  o. 

Failure  of  jury  to  hear,  objection  first  raised 
on.    See  Appeals,  XI,  14,  o. 

Immaterial  errors  in  giving  or  refusing. 
See  Appeals^  XI,  12,  f. 

Presumptions  as  to  instructions.  See  Ap- 
peals, XI,  24,  p. 

Refusal  sustained  if  ruling  proper  on  any 
ground.    See  Appeals,  1967,  et  seq. 

Instructions  not  reviewed  where  appellant 
not  entitled  to  recover.    See  Appeals,  2015. 

Further  instructions,  presumptions  as  to. 
See  Appeals,  2890,  2895. 

INSURANCE. 
I*  Ctenerml  Principles* 

1.  Place  of  ExecuHon  of    Contract; 

What  PaH  of. 

2.  Parol  CorUracU  of, 

8.  Gfeneral  Rule$  of  Interpretation. 

4.  Application;  StaiementB  a$  to  Value, 

Ownenhip   or   Occupancy;   Mie- 
itaUmentein. 

5.  Condiiione  in  PoliGy. 

a.  For  Arbitration. 

b.  Against  Other  Insurance. 

c.  Waiver  of ;  Authority  of  Agent. 

6.  Warraniiee;  StatementB  in  Applicar 

Hon  (M. 
7«  Premium;    AnenrnertJte;    Premum 

NoU. 
8.  Assignment  of  Policy. 

0.  Notice  and  Proof  of  Lon. 

10.  PaxniM'nX;  Where  Insurance  Effected 

Through  Agents, 

11.  Cancellation  of  Policy* 

12.  Renewal  of  Policy, 

18.  Actions   Against    Ineurance    Comr 
ponies, 

a.  Maturity  of  and  Time  to  Bring. 

b.  Who  may  Sue ;  Parties ;  Venue. 
c  Pleading,  Evidence,  and  Find- 

ings. 

d.  Recovery  as  a  Bar. 
14.  Forfeiture  and  Waiver  of. 

16.  Notice  to  and  Acte  of  Agent  or  Booh- 

keeper, 
16.  Beinaurance, 

TL  Questtons  Relating  to  Fire  Insnranee. 

1.  Description;     What    Included    in; 

Reference  to  Diagram  and  Survey. 

2.  Insurance  upon  Harvester  in  Tranr 

sit. 
8.  Provisions  eu  to  Building  Falling; 
Adequate     Water    Supply,     and 
Watchmen, 

4.  Change  of  Title,  Otonership,  or  Posr 

session. 

5.  Increase  of  Risk, 

6.  Total  Loss;  Actual  Cash  Value. 

7.  Pleadings  and  Evidence  in  Actions. 


in.  (Inestions  Reiattny  t«   Karine   In* 

snranee. 
IT.  ({nestions  Relating  to  life  Insnranee. 
T.  Aeeident  Insnranee. 
Tl.  Mntnal    Rights  Between  Insurance 

Companies  and  Their  Agents. 
f  II.  Insnranee    CorporationSf    ({nesttona 

Relating   to;    Insnranee  Commis- 

siener;  Foreign  Corporations. 

Provisions  as  to  insurance  in  mortgage. 
See  Mortgages,  VII,  3. 

Insurance  policies,  exemption  of.  See  Ex- 
emptions, n,  4;  Homesteads,  X,  8. 

Reformation,  ignorance  of  contents  is  not 
ground  of.    See  fiaformation  of  Contracts,  3. 

Penaltv  for  issuing  certificate  of  relief  with- 
out authority  of  msurance  commissioner. 
See  Justices  of  the  Peace,  47. 

'*  Board  of  underwriters,"  construction  of 
statute  relating  to.    See  Sututes,  240. 

I.  Cteneral  Principles. 

/.  Pfa€§  of  Exseution  of  Contract:  What  Paii  si. 

1.  A  life  policy  issued  by  an  insurance  com- 
pany of  another  state,  which  expressly  pro- 
vides that  it  shall  not  be  operative  until 
countersigned  by  the  general  agent  of  the  in- 
surance company  at  San  Francisco,  in  the 
state  of  California,  and  which  was  so  counter- 
signed, is  a  written  contract  executed  in  this 
state  within  the  meaning  of  the  statute  of 
limitations.  (Curtiss  v.  £tna  Life  Ins.  Co., 
90  Cal.  245.) 

2.  Indorsement  on  back  of  policy  of  insur- 
ance of  the  name  and  place  of  business  of  the 
company  by  which  it  is  issued  forms  no  nart 
of  the  policy.  (Ferrer  v.  Home  Mutual  Ins. 
Co.,  47  Cal.  416.) 

2,  Parol  Contracts  of. 

8.  A  parol  contract  to  issue  a  fire  insuranoe 
policy,  made  by  an  insurance  company  au- 
thorised to  issue  policies  of  that  kind,  is  valid. 
Such  a  contract  may  be  enforced  by  com- 
pelling a  specific  performance  by  the  com- 
pany, or  by  an  action  for  a  breach  of  the 
agreement.  (Goldv.  Sun  Ins.  Co.,  73  Cal.  216.) 

4.  Power  given  to  a  special  agent  of  a  fire 
insurance  company  to  receive  proposals  for 
insuranoe,  and  to  receive  premiums,  subject 
to  the  rules  of  the  companv  and  to  the  in- 
structions given  by  its  general  agent^  includes 
power  to  make  a  parol  contract  for  insurance 
sanctioned  by  instructions  from  the  ^neral 
agent.  (Harron  v.  City  of  London  Fire  Ins. 
Ck».,  88  Cal.  16.) 

5.  A  declaration  by  the  special  agent  to  the 
assured,  made  at  the  time  of  his  application 
for  insurance,  that  it  was  unnecessary  for  him 
to  make  a  written  application,  as  the  general 
agent  was  asking  for  the  insurance,  and  a 
promise  by  the  special  agent  that  a  policy 
should  be  given  to  the  assured  which  would 
cover  the  insurance  applied  for  from  the  date 
of  the  oral  application,  taken  in  connection 
with  letters  from  the  general  agent  asking  if 
the  insurance  would  be  required,  and  promis- 
ing to  give  attention  to  it,  and  to  place  the  in- 
surance in  any  companies  specially  desired^ 
is  sufilcient  proof  of  the  special  agent's  au- 
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Ahority  io  bind  4he  oompAay  for  iomirairae 
from  ibe  d«te  of  the  oral  application.  (Har- 
lon  Y.  City  of  Loudon  Fire  Ins.  Co.,  88 
CaL  16.) 

S.  Owtai  RuhM  of  liiHrpnMhn, 

6.  Policies  of  insoranoe  are  written  contracte, 
to  be  interpreted  by  same  roles  which  apply 
Id  other  contracts,  and  to  be  enforced  acoord- 
ing  to  the  intention  of  the  parties.  (Wells, 
Fargo  A  Oo.  v.  Pacific  Ins.  Go.,  44  Oal.  807.) 

7.  Policies  of  insnrance  are  to  be  constmed 
liberally  in  favor  of  the  assured.  (Wells, 
Fargo  «  Co.  v.  Pacific  Ins.  Co.,  44  Oal.  397.) 

8.  Where  language  of  policy  is  ambiguous, 
it  is  to  be  construed  most  strongly  against  the 
insurer,  but,  where  there  is  no  ambiguity,  it 
must  be  construed,  like  any  other  contract, 
according  to  the  intention  of  the  parties. 
(Rankin  v.  Amazon  Ins.  Co.,  89  Cal.  208.) 

Construction  of  policy  in  favor  of  assured. 
Bee  post,  47. 

Common  law  governs  policy  issued  before 
the  code.    Bee  post,  209. 

Statements  wnether  warranties.  Bee  poet, 
4A. 

4.  Mppfieation;  SfafomonH  a%  io  Mu;  OwMt- 
Bhip  or  Oeeupaney;  KitotaUmontB  in. 

9.  If  the  provisioM  of  the  policy  and  the 
application,  taken  together,  amount  to  a  war- 
ranty as  to  the  exact  truth  of  a  representation 
contained  in  the  policy  it  is  erroneous  to  in* 
struct  the  jury  that  it  is  for  them  to  deter- 
mine whether  the  misrepresentation  was  or 
was  not  material ;  but  if  the  truth  of  the  rep- 
resentation is  not  warranted  the  error  is  im- 
material. (Noone  v.  Transatlantic  Fire  Ins. 
Co.,  88  0^.  152.) 

la  The  fact  of  a  considerable  discrepancy 
between  the  actual  value  of  the  property  in- 
sured and  the  value  as  stated  in  the  ajmlica- 
tion,  although  unexplained  by  other  evioience, 
is  not  ooncdusive  that  the  application  was  in- 
tentionally fraudulent.  (Wheaton  y.  North 
British  etc  Ins  Co.,  76  Cal.  415.) 

11.  A  provision  in  the  policy  that  the  ap- 
plication shall  be  consideriBd  a  warranty,  and 
if  the  property  insured  is  overvalued  m  it 
the  policy  shall  be  void,  applies  only  where 
the  statements  as  to  value  are  intentionally 
Mae :  and  the  question  of  fraud  is  one  of  fact. 
(Wheaton  v.  North  British  etc  Ins.  Cc,  76 
Oal.  415.) 
Cited  88  CaL  505. 

1^  Whether  fraud  is  to  be  inferred  from  an 
excessive  statement  of  the  value  of  the  prop- 
^crty  in  the  orij^inal  application,  or  of  the 
loos  in  the  ptrehminary  proofs,  is  a  question 
of  fact;  and  in  neither  case  does  a  legal  inre- 
sumption  of  fraud  arise;  nor  is  the  buraen 
cast  upon  the  assured  to  establish  that  his 
statement  was  not  intentionally  false.  (Hel- 
bing  V.  Bvea  Ins.  Co.,  54  Cal.  156.) 

18.  When  an  applicant  for  marine  insure 
ance  noon  a  barge  wliich  is  overdue  has  in- 
lormatum  as  to  material  facts  concemiiu[  the 
probable  loss  of  the  baige,  which  he  fails  to 
communicate  to  the  insurance  company,  such 
failure  is  a  concealment  of  a  material  fact 
the  assured  ought  to  communicatei 
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and  entitles  the  iiisorsBce  company  to  vescind 
the  contract  of  insurance  (Hart  v.  British 
etc  M.  Ins.  Co.,  80  Cal.  440.) 

14.  If  a  policy  provides  that  any  interest 
not  absolute  must  be  represented  as  such, 
and  the  interest  of  the  insured  is  not  abso- 
lute, but  was  not  represented  as  such,  bat.  on 
the  contrary,  was  insured  as  the  absolute 
ownership  of  the  property,  no  reooverv  cam 
be  had  on  the  policy.  (McCormick  v.  C/rient 
Ins.  Co.,  86  Cal.  260.) 

15.  The  defendant  insured  against  loss  by 
fire  a  stock  of  ijoods,  the  i>roperty  of  a  cor- 
poration in  which  the  plaintiffs  were  stock* 
nolders.  The  plaintiffs  held  the  goods  as 
security  for  advances  made  to  the  cori>oration. 
The  application  of  the  plaintifb  described  the 
property  as  their  own.  The  policy  roferred 
to  tne  application,  and  made  it  a  part  thereof, 
and  the  statements  therein  warranties,  and 
provided  that  if  the  assured  was  not  the  sole, 
absolute,  and  unconditional  owner  of  the 
property  insured,  and  suc^  interest  were  not 
truly  stated  in  the  policv,  then  the  i>olicy 
should  be  void.  Held,  that  the  policy  was 
invalid,  and  that  the  insurers  were  not  estop- 
ped to  deny  its  invalidity,  because  they  did 
not  assert  it  immediately  after  the  loss  when 
they  discovered  the  true  nature  <rf  the  plain- 
tiffs' interest.  (Mc(3ormick  v.  Springfield 
Firo  and  Marine  Ins.  Co.,  66  Cal.  861.) 
Cited  67  Cal.  622;  76  Cal.  426,  427,  482;  81 

Cal.  386;  86  Cal.  261,  268. 

16.  An  application  for  a  policy  of  fire  insur- 
ance stated,  with  reference  to  the  occupation 
of  the  premises,  that  the  first  story  was  oc- 
cupied Dy  ''  an  applicant  as  a  browery,"  and 
the  second  story  "as  a  lodffing-house  and 
familv  residence"  The  appucation  further 
stated  that  the  second  story  was  occupied  by 
a  tenant.  Held,  there  was  no  representation 
that  the  ap^icant  personally  resided  on  the 
promisee  (Menk  v.  Home  Ins.  Co.,  76  CaL 
50.) 

17.  Misstatements  contained  in  an  applica- 
tion for  a  policy  of  firo  insurance,  which  was 
made  out  by  the  agent  of  the  insuror,  cannot 
be  taken  advantage  of  for  the  purpose  of  de- 
feating the  policv,  if  the  agent  knew  the 
statements  to  be  false  when  he  made  out  the 
appUcation.    (Menk  v.  Home  Ins.  Co.,  76  Oal. 

Cited  10  Or.  272. 


18.  Insurance  companies  who  do 
through  the  medium  of  agents  aro  responsible 
for  their  acts  within  the  {peneral  scope  of  the 
business  intrusted  to  their  caro.  and  no  limi- 
tations of  their  authority  will  be  binding  on 
parties  with  whom  they  deal  which  aro  not 
Ixrought  to  their  notice.  Hence,  when  the 
agent  undertakes  to  proparo  the  application 
for  the  insured,  he  will  m  regarded  m  doins 
so  as  the  agent  of  the  insurance  company,  and 
not  of  the  insured,  and  any  misstatements 
therein  contained  of  which  the  insured  is 
ignorant  will  not  be  fatal  to  the  i>olicy,  al- 
though by  the  terms  of  the  i>olicy  the  state- 
ments contained  in  the  applications  aro  made 
warranties.  (Wheaton  v.  North  British  etc. 
Ins.  Co.,  76  Cal.  415.) 

19.  The  application  contained  the  question : 
"  Is  thero  any  incendiary  danger  a|>prehended 
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or  threatened  "T  and  the  answer,  "  No" ;  and 
the  answer  alleged  that  this  representation 
was  false  and  fraudulent  in  this,  that  incen- 
diary danger  was  apprehended  by  the  ap- 
plicant. A  demurrer  to  the  answer  was 
overroled,  and  the  court  instructed  the  jury 
in  effect  Uiat,  if  the  &ct  alleged  was  proved., 
they  should  find  for  the  defendant.  Held  no 
error.  (Boberts  v.  ^tna  Ins*  Go.,  68  Cal. 
88.) 

Waiver  of  written  application.  See  ante, 
1,2. 

Statements  in  application  as  warranties. 
See  post,  I,  6. 

Policy  varying  from.    See  post,  217. 

Statement  as  to  value  is  not  a  warranty. 
See  ix)st,  60,  61. 

Evidence  of  ignorance  of  contents  d  appH* 
cation.    See  post,  189. 

Application  for  insurance,  making  part  ol 
complaint.    See  post,  183, 184. 

5.  CondttionM  in  PoUej^m 
a.  For  Arbitration* 

20.  No  right  of  arbitration  exists  under  a 
fire  insurance  policy  when  the  stipulation  for 
arbitration  does  not  definitely  fix  the  num- 
ber of  arbitrators  nor  provide  a  mode  of  selec- 
tion. (Case  V.  Manufacturers*  etc  Ins.  Co., 
82  Cal.  268.) 

21.  The  policy  provided  that  in  case  differ^ 
ences  should  arise  touchinf;  any  loss  or  dam- 
age, the  matter  might  be  submitted  to 
arbitrators,  whose  award  in  writing  should 
determine  the  amount  of  such  loss  or  damage, 
but  not  decide  the  question  of  the  liability  of 
the  insurer,  and  that  no  action  could  be  main- 
tained against  the  insurer  for  the  recovery  of 
any  claim  under  the  policy  until  an  award 
had  been  obtained  fizmg  such  claim.  Held, 
that  the  submission  to  arbitration  was  a  con- 
dition precedent  to  the  right  of  the  assured  to 
recover  for  a  loss,  and  that  the  action  should 
be  for  the  amount  as  fixed  by  the  award. 
(Carroll  v.  Girard  Fire  Ins.  Co.,  72  Cal.  297.) 
Cited  74  Cal.  292 ;  10  Mont.  356 ;  distinguished 

19  Or.  272.  Compare  Stockton  Combined 
Harvester  Works  v.  Glenn  Falls  Insurance 
Co.,  98  CaL  667. 

22.  The  action  was  brought  upon  a  policy 
of  fire  insurance  to  recover  the  amount  of  a 
loss.  The  policy  contained  certain  conditions 
and  stipulations,  quoted  in  the  opinion,  which 
provide  in  effect  that^  if  the  amount  of  the 
foes  could  not  otherwise  be  adjusted  to  the 
satisfaction  of  the  parties,  it  tuiould  be  ad- 
justed by  a  mode  of  arbitration  therein  pre- 
scribed, and  that  until  such  adjustment,  or  a 
fair  effort  on  the  part  of  the  insured  to  obtain 
it,  no  action  could  be  maintained  by  the 
insured  to  recover  for  a  loss.  No  arbitration 
or  award  to  determine  the  amount  of  the  loss 
in  question  was  ever  had,  nor  any  demand 
made  therefor  by  the  insured.  Held,  that  the 
action  could  not  be  maintained.  (Adams  v. 
South  British  etc.  Ins.  Co.  of  New  Zealand, 
70  Cal.  198.) 

Cited  72  Cal.  801  j  74  Cal.  292;  82  Cal.  270;  10 
Mont.  856;  distinguished  83  Cal.  263. 

23.  When  a  policy  of  fire  insurance  provides 
for  arbitration  upon  the  written  request  of 
either  party,  in  case  of  differences  touching 


any  loss  or  damage  after  the  proof  thereof,  the 
arbitration  is  not  a  condition  precedent  to  the 
right  of  action,  unless  demanded  after  j;yroof 
of  loss;  and  if  no  demand  for  arbitration  is 
made  within  a  reasonable  time,  or  until  after 
a  right  of  action  has  become  complete  by  tiie 
lapse  of  sixty  days  from  the  proou  of  loss,  the 
right  is  waived.  (Case  v.  Manufacturers'  etc 
Ins.  Co.,  82  Cal.  263.) 

24.  Wben  the  policy  provides  for  an  arbi- 
tration of  the  amount  of  loss  in  case  of  a  fail- 
ure of  the  parties  to  aj^ree  no  arbitration  is 
contemplated  or  required,  except  in  that 
event ;  and  if,  upon  presentation  of  the  proofs 
of  loss  by  the  assured,  the  insurance  company 
did  not  object  to  the  amount  or  to  l^e  proofs, 
but  denied  its  liability  on  other  grounds, 
claiming  that  the  policy  did  not  exist,  and 
that  it  had  been  canceled  before  the  loss  for 
nonpayment  of  premium,  this  is  sufficient 
evioence  that  the  company  acquiesced  in  the 
amount  of  loss  claimed,  and  thereby  waived 
its  right  to  have  it  determined  by  arbitration. 
(Famum  v.  Phoenix  Ins.  Co.,  83  Cal.  246.) 

26.  In  an  action  on  a  policy  of  Insurance 
containing  a  provision  for  submission  to  arbi- 
tration in  case  any  differences  should  arise, 
the  complaint  must  specifically  alleffe  the 
award  or  show  that  it  was  prevented  dv  the 
fraudulent  conduct  of  the  insurer;  an  allega- 
tion that  the  plaintiff  has  dulv  performed  and 
kept  all  the  conditions  of  the  poligr  is  not 
sumdent.  (Carroll  v.  Girard  fire  Ins.  Co., 
72  Cal.  297.) 

Af^reement  as  to  arbitration  of  loss.    See 
Arbitration  and  Award,  8, 73,  et  seq. 
Action  on  award,  nature  of.    See  post,  142. 

b.  Against  Other  Insurance. 

26.  The  policy  sued  upon  contained  the 
provision,  "  that  if  any  other  insurance  had 
Deen  or  shall  hereafter  be  made  upon  the  said 
property,  and  not  consented  to  by  this  com- 
pany in  writing  hereon,  ....  this  policy 
shau  be  null  and  void."  At  the  time  of  the 
insurance  there  were  other  insurances  upon 
the  property,  which  were  not  noted  upon  the 
jmlicy;  but  S.,  the  defendant's  asent,  knew 
of  these  insurances.  Held,  that  me  knowi- 
edffe  of  S.  was  the  knowledge  of  the  company, 
and  that  the  policy  was  valid.  (Fishbeck  v. 
Phoenix  Ins.  Co.,  64  Cal.  422.) 

27.  S.,  the  defendant's  agent,  joined  with 
the  other  companies  in  adjusting  the  loss, 
and,  upon  the  adjustment,  promised  to  pay 
his  companies'  proportion;  and,  thereupon, 
the  plaintiff  sectfed  with  the  other  companies 
upon  the  basis  of  the  adjustment.  Held,  that 
the  defendant  was  estopped  from  denying  its 
liability.  (Fishbeck  v.  Thoenix  Ins.  Co.,  64 
Cal.  4^.) 

c  Waiver  of;  Authority  of  Agent. 

28.  The  general  agent  of  a  fire  insurance 
company,  authorized  to  represent  it  and 
transact  its  business  at  a  particular  place, 
has  power  to  waive  the  conditions  inserted  in 
a  policy  in  favor  of  the  company.  (Kruger 
V.  Western  Fire  etc.  Ins.  Co.,  72  Cal.  91.) 

29.  The  agents  of  the  defendant  were 
authorized,  there  being  no  provision  in  the 
policy  to  the  contrary,  to  modify  or  alto- 
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gether  waiTea  eondition  of  the  policy.    (Sil- 
Tierberg  y.  Phenix  Int»  Ck>.»  07  Ofu.  86.) 
Cited  A  Cal.  509,  512. 

SO.  A  local  agent  of  an  inaoianoe  company 
who  is  clothed  with  oetenaibie  general  author- 
ity to  Bolicit  applications,  receive  propoaals, 
make  contracts  for  insurance,  receive  first 
premiums,  and  to  countersi^  and  deliver 
polidea  within  certain  limits,  is  presumed  to 
nave  the  general  power  of  the  company 
within  those  limits  to  waive  conditions  pre- 
cedent to  the  liability  of  the  company  upon 
jwlicies  which  he  is  authorieed  to  countersign 
and  deliver.  Such  local  agent  is  presumed  to 
have  power  coextensive  with  tne  business 
intrusted  to  his  care,  and  his  powers  will  not 
be  narrowed  by  limitations  not  communicated 
to  the  person  with  whom  he  deals ;  and  he 
may  bind  his  princix>al  by  any  acts  or  con- 
tracts within  the  general  scope  of  his  apparent 
authority,  notwiSistanding  an  actual  excess 
of  anthoritv.  (Famum  v.  Phoenix  Ins.  Go., 
88  Gal.  246:) 

81.  An  insurance  company  cannot  so  limit 
its  capacity  to  contract  by  {general  stipula- 
tions against  waiver  of  conditions,  or  that  its 
contracts  or  waivers  must  be  in  writing,  that 
it  cannot  by  its  agents  make  an  oral  contract 
or  oral  waiver  not  forbidden  by  the  statute  of 
frauds.  Whether  or  not  any  particular  agent 
has  the  general  power  of  tne  company  to 
make  an  oral  contract  or  oral  waiver  of  a  con- 
dition notwithstanding  the  provision  in  the 
policy  requiring  a  writing,  is  a  question  of 
fact.  (Famum  v.  Phoenix  Ins.  Go.,  83  Cal. 
846.) 

82.  Provision  in  policy  that  no  agent  is  em- 
powered to  waive  any  of  the  conditions  of  a 
]>olicy,  either  before  or  after  loss,  without 
special  authority  in  writing  from  the  com- 
pany, is  not  to  be  disregarded.  (Shuggart  v. 
Lycoming  F.  Ins.  Co.,  55  Gal.  408.) 

Cited  67  Gal.  89,  622 ;  83  Gal.  250;  08  Gal.  500; 
19  Or.  271. 

83.  A  provision  in  the  policy  that  no  waiver 
of  a  oonoition  can  be  made  by  an  agent  except 
by  indorsement  does  not  refer  to  those  stip- 
ulations which  are  to  be  performed  after  a 
loss  has  occurred,  such  as  giving  notice  and 
furnishing  preliminary  proof.  (Wheaton  y. 
Korth  British  etc.  Ins.  Co.,  76  Gal.  415.) 
Cited  86  Oal.  268;  08  Gal.  512. 

34.  A  policy  provided  that  nothing  less  than 
a  distinct,  specific  agreement,  indorsed  on  or 
attached  to  the  policy,  should  be  construed  as 
a  waiver  of  any  printed  or  written  conditions 
or  restrictions  therein.  Held,  that  a  local 
i^nt  of  the  insurer  could  not  waive  any  of 
the  provisions  of  the  jmlicy,  except  in  the 
mode  thus  provided  for.  (£nos  y.  Sun  Ins. 
Co.,  67  Gal.  621.) 

Cited 83 Gal.  259;  08 Gal.  600. 

35.  A  condition  in  a  policy  that  the  use  of 
general  terms,  or  any  thmg  less  than  a  distinct 
specific  agreement,  clearly  expressed  in  writ- 
ing, and  indorsed  on  the  policy,  shall  not  be 
construed  as  a  waiver  of  any  printed  or  writ- 
ten condition  or  restriction  therein,  though  it 
constitutes  a  limitation  upon  the  power  of 
special  agents  after  the  policy  has  been  deliv- 
ered, does  not  preclude  the  oral  waiver  of  a 
condition  for  prepayment  of  premium  or  of 


any  conditions  precedent  to  liability,  where 
the  i>ower  of  the  company  is  represented  by 
the  agent  who  delivers  the  jmlicy  uncondition- 
ally under  a  previous  oral  agreement  to 
waive  such  conditions.  (Farnum  y.  Phoenix 
Ins.  Co.,  83  Gal.  246.) 

36.  The  policy  in  ouestion  contained  a  pro- 
vision to  the  effect  that  no  condition  thereof 
could  be  waived  by  an  agent,  except  by  a 
written  indorsement  on  the  policy.  The 
court  instructed  the  jury  that,  under  certain 
circumstances,  the  insurance  company  might 
waive  a  forfeiture  by  parol,  or  by  its  acts  or 
conduct.  The  record  contained  no  specifica- 
tion of  insufficiency  of  evidence  to  sustain  the 
finding  that  a  forfeiture  was  waived,  nor  did 
the  defendant  ask  for  any  instruction  indi- 
cating what  facts  should  appear  to  make  the 
instruction  appropriate.  Held,  that  the  in- 
struction was  correct  as  an  abstract  legal 
proposition,  and  would  not  be  deemed  to 
have  misled  the  jury.  (Wheaton  y.  North 
British  etc.  Ins.  Co.,  76  Gal.  415.) 

37.  A  local  agent  who  is  clothed  with  gen- 
eral power  to  consummate  contracts  of  insur- 
ance within  a  certain  territory  stands  in  the 
stead  of  the  insurance  company,  and  repre- 
sents its  whole  power  to  give  validity  to  the 
contracts  which  he  is  authorised  to  execute 
and  deliver^  and  to  waive  conditions  prece- 
dent to  its  liability  by  oral  agreement,  includ- 
ing the  condition  as  to  the  mode  of  waiver  of 
such  conditions  precedent  by  indorsement  in 
writing  on  the  policy,  so  for  as  to  estop  the 
company  from  questioning  its  oriffinal  liabil- 
ity by  reason  of  nonindorsement  of  the  waiver 
upon  the  policy  when  delivered.  (Famum  v. 
Phoenix  Ins.  Ck).,  83  Gal.  246.) 

88.  The  knowledge  of  the  breach  of  any 
condition  precedent  to  liability  upon  a  policy 
which  is  fully  known  to  an  agent  of  an  msur- 
ance  company,  local  or  general,  who  is  author- 
ized to  consummate  the  contract  of  insurance, 
is  the  knowledge  of  the  company,  and  his  act 
in  executing  and  delivering  the  policy  as  a 
valid  and  completed  contract  is  the  exercise 
of  the  power  of  the  company,  and  constitutes 
a  waiver  by  the  company  ox  such  condition 
precedent,  and  also  a  waiver  of  the  general 
requirement  that  waivers  of  conditions  ex- 

Sressed  in  the  policy  shall  be  ia  writing  in- 
orsed  on  the  i>olicy.    (Famum  v.  Phoenix 
Ins.  Co.,  83  Gal.  246.) 

80.  The  fact  that  the  general  agent  of  the 
insurer,  with  knowledge  that  the  property 
insured  had  been  overvalued,  but  without 
knowledge  that  such  overvaluation  was  in- 
tentional, asked  for  and  received  proofs  of  loss 
from  the  insured,  will  not  estop  the  insurer 
from  claiming  a  forfeiture  of  tne  policy  on 
account  of  the  fraudulent  representations  of 
the  insured  as  to  the  value  of  the  property. 
(Wheaton  v.  North  British  etc.  Ins  (}o.,  76 
Gal.  415.) 

40.  In  an  action  a^inst  an  insurance  com- 
pany on  a  policy  forfeited  for  assignment  of 
the  property  without  consent  it  is  erroneous 
to  instruct  the  jury  that  if  the  agent  of  the 
company  knew  of  the  transfer  and  approved 
the  same,  they  should  find  for  the  plamtiff ,  it 
there  is  no  evidence  tending  to  show  the 
agent  did  Imow  of  the  transfer  until  long  after 
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it  had  oocnrred.    (8hii|QSKrt  y.  Lycoming  F. 
Ins.  Co.,  56  OaL  408.) 

41.  If  a  boilding  is  insured  against  loss  by 
fire  under  a  policy  containing  a  proviso  that 
it  shall  be  or  oecome  void  in  case  the  building 
is  or  shall  become  vacant  or  unoccupied,  when 
it  was  well  known  to  the  insurer  at  the  date 
of  the  i>olicy  and  subsequently  that  it  was 
and  remained  unoccupied,  the  insurer  will  be 
presumed  to  have  waived  the  clause  as  to  oc- 
cupancy. (West  Coast  Lumber  Co.  v.  State 
etc.  Ins.  Co.,  08  Cal.  502.) 

42.  A  condition  in  a  policy  of  fire  insurance 
exempting  the  insurer  from  liability  for  loss 
occurring  while  petroleum  is  kept  or  used  on 
the  insured  premises  is  waived,  if  the  general 
agent  of  the  insurer,  having  knowledge  at  the 
time  the  insurance  was  effected  that  petro- 
leum was  kept  and  used,  consented  thereto, 
and  represented  to  the  insured  that  such  use 
would  not  vitiate  the  policy.  (Kruger  ▼• 
Western  etc.  Ins.  Co.,  72  OaL  01.) 

48.  In  an  action  upon  an  agreement  to  pay 
a  share  of  the  appraised  loss  the  insurance 
company  is  not  allowed  to  set  up  defenses 
which  might  be  interposed  in  an  action  on 
the  policy,  the  agreement  being  a  waiver  of  a 
breach  of  all  covenants  or  conditions  of  the 
policy,  and  of  idl  defenses  which  might  have 
been  made  except  for  such  waiver.  (Stockton 
Combined  Harvester  etc.  Works  v.  Glen's 
Falls  Ins.  Co.,  98  Cal.  557.) 

44.  The  insurer  cannot  den^  the  authority 
of  its  agents  to  waive  the  provision  of  the  pol- 
icy as  to  notice  and  preliminary  proof,  when 
it  adopts  their  acts  in  that  regard,  and  relies 
on  the  award  as  a  defense  to  an  action  to  re- 
cover for  the  loss.  (Carroll  y.  Qirard  Fire 
Ins.  Co.,  72  Cal.  297.) 

45.  A  waiver  of  certain  conditions  in  the 
policy,  made  by  the  insurer  at  the  time  the 
insurance  was  originally  effected,  continues 
during  the  subsequent  renewals  of  the  policy. 
(Kruger  y.  Western  etc  Ins.  Co.,  72  Cal.  01.) 
Cited  76  Cal.  53;  10  Cr.  273. 

Condition  a^inst  other  insurance,  waiver 
of.    See  ante,  I,  5,  b. 

Waiver  of  condition  as  to  arbitration.  See 
ante,  I,  5,  a. 

Power  of  agent  to  waive  condition.  See 
post,  II,  5. 

Authority  of  agent  to  waive  condition  as  to 
prepayment  of  premium.    See  post,  I,  7. 

Written  indorsement  of  waiver  of  policy, 
condition  as  to.    See  post,  85. 

Waiver  of  preliminary  proofs  of  loss.  See 
post,  1,0. 

Waiver  of  condition  as  to  prepayment  of 
premium.    See  post,  I,  7. 

$,  Warranties;  StaHmBiiH  in  Appiicathn  at. 

46.  An  insurance  policy  containing  contra- 
dictory provisions,  or  so  framed  as  to  leave 
room  for  construction  rendering  it  doubtful 
whether  the  parties  intended  the  exact  truth 
of  the  applicant's  statements  to  be  a  condi- 
tion precedent  to  any  binding  contract, 
should  be  construed  so  as  not  to  impose  an 
obligation  of  a  warranty  upon  the  assured. 
(Noone  y.  Transatlantic  Fire  Ins.  Co.,  88  Cal. 
152.) 


47.  Where  there  is  any  doubt  as  to  whether 
a  statement  in  an  insurance  policy  is  an  ex- 
press warranty  the  court  should  lean  against 
that  construction  which  imposes  upon  the 
assured  the  obligation  of  a  warranty.  (Na- 
tional Bank  y.  Union  Ins.  Co.,  88  CaL  407.) 

48.  Although  under  section  2607  of  the 
Civil  Code  a  statement  in  a  policy  of  a  matter 
relating  to  the  person  or  thing  insured,  or  to 
the  risk  as  a  fact,  is  an  express  warranty,  yet 
if,  taking  the  entire  policy  in  all  its  terms 
and  language,  it  can  be  seen  that  such  was 
not  the  mtehtion  of  the  parties,  the  statement 
of  fact  will  not  be  deemed  an  express  war- 
ranty. (National  Bank  of  D.  0.  Mills  &. 
Co.  y.  Union  Ins.  Co.,  88  Cal.  407.) 

40.  Even  when  the  statements  in  the  appli- 
cation are  declared  to  be  warranties,  they  will 
not  be  regarded  as  such,  if  qualified  by  other 
stipulations  which  afford  a  fair  inference 
that  the  parties  themselves  did  not  so  intend 
them.  (Wheaton  y.  North  British  etc.  Ins. 
Ck).,  76  Cal.  415.) 

50.  Statement  made  in  application  as  to 
value  of  property  will  not  be  construed  as  a 
warranty,  although  by  a  general  provision  all 
statements  therein  are  declared  to  be  war> 
ranties,  when  the  other  stipulations  of  the 
policy  show  that  it  was  the  intention  of  the 
parties  that  only  willful  misrepresentations 
should  avoid  the  policy.  (Wheaton  y.  North 
British  etc  Ins.  Co.,  76  Cal.  415.) 

51.  A  provision  in  a  policy  of  insurance 
that  the  application  for  insurance  shall  be 
considered  as  a  warranty,  and  that  if  the  prop- 
erty insured  is  overvalued  in  it  the  policy 
shall  be  void,  applies  only  where  the  state- 
ment as  to  value  is  intentionally  fadse.  (Hel- 
bing  V.  Svea  Ins.  Co.,  54  Cal.  15o.) 

Cited  76  Cal.  422;  88CaL505. 

52.  When  policy  of  insurance  refers  to  ap- 

Elication  and  makes  it  part  of  policy  any 
reach  in  the  oonditions  or  representations 
which  are  warranted  avoids  it.  (Roberts  ▼• 
JBtna  Ins.  Co.,  58  Cal.  83.) 

Representations  as  to  leasing  of  property. 
See  post,  182. 

Warranty  as  to  watchmen*  See  post» 
11,3. 

Warranty  to  furnish  water  supply.  See 
post,  II,  3. 

Warranties  in  policy  of  marine  insuranoe. 
See  post,  ni. 

Statement  as  to  distance  of  building.  See 
post,  160. 

7.  Pramium;  AeeeBsments;  Pr&mium  Mate, 

53.  Payment  of  premium  is  condition  pre* 
cedent  to  right  to  recover  for  a  loss.  (Beigson 
V.  Builders'  Ins.  Co.,  88  Cal.  541.) 

Cited  83  Cal.  258. 

Oral  waiver  of  prepayment    See  ante,  85. 

54.  The  acknowledgment  of  the  receipt  of 
the  premium  in  the  policy  may  be  contra- 
dicted. (Bergson  y.  Builders'  Ins.  Co.,  38- 
Cal.  541.) 

Cited  79  Cal.  60. 

55.  If  an  insurance  policy  contains  a  formal 
receipt  of  premium  its  unconditional  delivery 
is  conclusive  evidence  of  j>ayment,  so  far  as 
to  estop  the  company  issuing  it  from  denying 


INSURANCE,  I.  7. 


11141 


the  validity  of  the  policy,  notwithntandlng  a 
declaration  in  the  polic^r  that  it  ahall  not  he 
binding  until  the  premiom  is  actually  paid ; 
and  the  same  result  follows  where  the  policy 
is  delivered  as  a  binding  and  completea  con- 
tract upon  a  consideration  expressed  therein, 
the  receipt  of  which  is  impliedly  acknowl- 
edged, an  authorised  credit  having  been 
agreed  upon  as  a  substitute  for  cash  pay- 
ment, ana  there  bein^  a  promise  to  pay  the 
premium  at  a  future  time  in  consideration  of 
the  contract  to  insure.  (Famum  v.  Phoduiz 
Ins.  Go.,  83  Oal.  246.) 

66.  A  life  insurance  policnr  which  provides 
for  the  najonent  of  an  annual  premium  on  the 
thirty-nrst  day  of  October,  during  the  con- 
tinuance of  the  policy,  or  for  the  payment  of 
the  same,  with  the  consent  of  the  oompanv, 
half  vearly  or  quarter  yearly,  or  thrice  yearly 
in  advance,  one-third  of  which  may  oe  in- 
dorsed as  a  loan,  does  not,  if  the  assured 
elects,  with  the  consent  of  the  company,  to 
make  payments  thrice  yearly,  and  makes  the 
first,  extend  him  credit  for  the  second  and 
third  payments  to  the  end  of  the  year.  He 
must  make  the  second  and  third  payments 
when  they  fall  due.  (Howard  v.  Oontmental 
life  Ins.  Co.,  48  CaL  229.) 

57.  A  clause  in  such  policy  that  the  com- 
pany, upon  proof  of  death,  shall  pay  the  sum 
insured,  *'  any  balance  of  the  year's  premium 
when  not  all  paid  at  the  commencement  of 
the  year,  any  indebtedness  to  the  company 
on  account  of  this  policy  being  first  deducted 
therefrom,"  does  not  have  the  effect  of  ex- 
tending such  credit.  (Howard  v.  Continental 
Life  Ins.  Co.,  48  Cal.  229.) 

58.  An  express  provision  in  a  policy  of  in- 
surance that  the  company  shall  not  be  liable 
on  the  policy  until  the  premium  is  actually 
paid  is  waived  by  the  unconditional  delivery 
of  the  policy  to  the  assured  as  a  completed 
and  executed  contract  under  an  express  or 
implied  agreement  t.«at  a  credit  shall  be  nven 
lor  the  premium,  and  the  company  is  Rable 
for  a  loss  which  may  occur  during  the  period 
of  credit.  (Famum  v.  Phcenix  Ins.  Co.,  83 
CaL  246.) 

60.  A  local  agent  of  an  insurance  company 
who  has  authority  to  make  a  consummatea 
sknd  binding  contract  of  insurance  by  counter- 
signing and  delivering  its  policy,  and  to  ex- 
tend a  limited  credit  for  the  premium,  has 
the  power  of  the  company  to  waive  a  condi- 
tion m  the  policy  that  it  shall  not  be  binding 
until  the  premium  is  actually  paid,  and  does 
waive  such  condition  by  delivering  the  policy 
onconditionally  under  an  agreement  for  credit, 
though  the  term  of  credit  ziven  be  in  excess 
of  his  actual  authority.  (Famum  v.  Phoenix 
Ins.  Co.,  83  Cal.  246.) 

60.  An  assured  person  is  entitled  to  the 
whole  term  of  credit  for  which  he  contracts 
with  a  local  agent  of  an  insurance  company 
who  has  apparent  authority  to  give  credit  for 
the  premium,  thoagh  the  term  of  credit  be  in 
excess  of  the  agent's  real  authority,  if  the  as- 
sured had  no  knowledge  of  the  limitation  upon 
his  power  when  the  agreement  for  credit  was 
maae,  and  cannot  thereafter  be  put  in  default 
lor  a  failure  to  pay  or  tender  the  premium  be- 
fore the  expiration  of  the  credit  actually  given. 


A  tender  of  the  premium  within  such  term  of 
credit  is  a  sufficient  compliance  with  the  con- 
dition of  payment  to  sustain  an  action  on  the 
policy,  though  it  be  made  after  the  loss  has 
occurred,  and  be  refused  by  the  company. 
The  company  cannot  refuse  such  tender,  and 
then  successfully  insist  upon  a  nonsuit  be- 
cause the  premium  was  not  actually  paid. 
(Famum  v.  Phoenix  Ins.  Co.,  88  Cal.  246.) 

61.  The  giving  of  any  credit  by  authority  of 
the  insurance  company  being  a  waiver  of  ac- 
tual payment  as  a  condition  precedent  to  lia- 
bility, the  only  remedy  for  an  unauthorized 
term  of  credit  is  for  tne  company  personally 
to  notify  the  assured,  who  is  obligated  to  pay 
the  premium,  that  he  must  pay  at  the  end  of 
the  authorize  term  of  credit,  or  that  the  pol- 
icy will  be  canceled  for  nonpayment  of  pre- 
mium. If  the  notice  is  sent  by  mail,  and  is 
not  received,  the  cancellation  for  nonpayment 
of  premium  is  ineffective.  (Famum  v.  Phoenix 
Ins.  Co.,  88  Cal.  246.) 

62.  Where  the  premium  note  provides  that 
payment  thereof  snould  be  made  at  a  particu- 
lar place,  and  the  policy  provides  that  no 
agent  of  the  company,  except  the  general 
agent  at  that  place,  should  have  power  or 
authority  to  waive  or  alter  any  of  its  terms  or 
conditions,  a  payment  made  by  the  assure 
to  a  local  agent  of  the  company  at  a  different 
place  is  not  a  payment  to  the  company. 
(Curtin  v.  Phenix  Ins.  Co.,  78  Cal.  619.) 

63.  A  policy  of  insurance  issued  to  one  of  its 
members  by  a  mutual  insurance  company 
having  authority  to  levy  assessments  upon  the 
mem  Mrs  for  their  proportion  of  the  losses  and 
expenses  of  the  company  is  not  forfeited  or 
suspended  by  the  failure  of  the  insured  to  pay 
an  assessment  thus  levied^  unless  such  forreit- 
ure  or  suspension  is  provided  for  as  a  part  of 
the  contract  of  insurance.  If  the  obligation 
to  pay  arises  from  an  independent  contract, 
its  violation  does  not  affect  the  policy.  (San* 
ford  V.  California  Fftrmers'  Mut.  Fire  Ins.  Co., 
63  Cal.  547.) 

64.  If  the  tender  of  payment  of  the  assess- 
ments due  was  made  before  the  expiration  of 
the  time  ^ven  by  the  insurance  company 
within  which  payment  was  to  be  made  the 
fact  that  at  the  time  of  the  tender  the  insured 
was  in  his  last  illness  and  withm  a  few  days 
of  his  death  does  not  render  the  tender  in- 
effectuah  there  being  no  expressed  condition 
of  the  offer  to  receive  the  assessments  that  the 
assured  must  be  in  good  health  at  the  time  of 
payment.  (Murray  v.  Home  Benefit  Life 
Assn.,  90  Cal.  402.) 

65.  Where  the  insurance  company  requests 
the  assured  to  make  overdue  payments  of 
premium  after  a  forfeiture  has  accrued,  with- 
out any  conditions  expressed  in  the  request, 
a  tender  of  such  payment  may  be  made  within 
a  reasonable  time  after  such  request,  and  it 
cannot  be  said,  as  matter  of  law,  that  a  pay- 
ment of  premium  tendered  three  weeks  after 
such  request  was  not  made  within  a  reason- 
able time.  (Murray  v.  Home  Benefit  Life 
Assn.,  90  Cal.  402.) 

66.  An  agreement  to  accept  at  a  future  time 
an  overdue  premium,  and  a  tender  in  pursu- 
ance of  such  agreement,  is  a  waiver  of  any 
forfeiture  which  might   have  been  enforced 
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because  the  premium  was  not  paid  when  due. 

(Murray  v.  Home  Benefit  life  Ann.,  90  CaL 

402.) 

Cited  96  Cal.  512. 

67.  Under  a  life  inBurance  i>olic7  proyiding 
for  bimonthly  aaaeeements,  and  for  a  forfeiture 
of  the  rights  of  the  insured  under  the  policy 
in  the  event  of  a  failure  to  pay  any  assessment 
within  thirty  days  after  notice  thereof,  where 
it  appears  that  although  more  than  thirty  days 
had  elapsed  after  notice  of  each  of  two  pre- 
vious assessments,  the  insurance  company 
wrote  to  the  insured,  after  full  knowledge  of 
the  nonpayment  of  the  previous  assessments, 
requestmg  payment  thereof,  and  wrote  an- 
other letter,  aoout  the  same  time,  notifying 
hir\  that  another  assessment  would  be  due 
upon  a  specified  date,  and  in  substance  re- 
questing payment  of  such  new  assessment, 
such  letters  constitute  a  waiver  of  the  pre- 
vious defaults,  and  payment  may  be  made  of 
all  the  assessments  at  any  time  prior  to  the 
maturi^of  the  last  assessment.  (Murray  v* 
Home  Benefit  Life  Assn.,  90  CaL  402.) 

68.  A  policy  of  fire  insurance  contained  a 
provision  that  *'  in  case  tiie  assured  shall  fail 
or  refuse  to  pay  the  premium  note  when  due, 
this  policy  shall  then  and  thenceforward  be 
and  remain  null  and  void,  and  the  same  can- 
not be  revived  without  the  written  consent  of 
the  company ;  but  this  shall  not  prevent  this 
company  collectii^,  by  suit  or  otherwise,  the 
premium  note;  •  •  •  •  nor  shall  such  attempt 
or  suit  be  construed  to  revive  this  policy:  but 
the  same  shall  be  and  remain  nuU  and  void 
during  such  default,  and  until  said  assured 
shall  pay  such  premium  note,  ....  and  in 
such  case  this  policy  shall  be  revived."  Held, 
that  diuring  the  default  of  the  assured  in  pay- 
ing the  premium  note  the  policy  was  suspend- 
ed, and  that  the  receipt  by  the  company  of  a 

Sart  payment  of  the  note  after  its  maturity 
id  not   operate  to  waive   the   suspension. 
(Curtin  v.  I'hoenix  Ins.  Co.,  78  Cal.  619.) 

69.  Company  is  authorised  to  deduct  any 
installment  not  due  at  death,  but  is  not  com- 

Selled  to  pay  the  sum  insured,  with  the  de- 
uction  of  an  installment  overdue  when  death 
occurs.  (Howard  v.  Continental  Life  Ins.  Gk>. , 
48  Cal.  229.) 

Cancellation  for  nonpayment  of  premium. 
See  poet,  1, 11. 

Tender  of  premium  on  cancellation.  See 
post,  114. 

8.  A98ignm9nt  of  Policy, 

70.  A  policy  of  life  insurance  issued  to  a 
creditor  of  the  person  insured  may  be  after- 
wards assigned  oy  such  creditor  as  collateral 
security,  and  the  assignee  may  enforce  pay- 
ment of  the  policy,  thoujg^h  at  tne  time  of  the 
assignment  he  had  no  insurable  interest  in 
the  life  of  the  insured  person,  and  notwith- 
standinjg  the  policy  expressly  provides  that 
any  claim  made  by  any  assignee  shall  be  sub- 
ject to  proof  of  interest.  (Curtiss  v.  iBtna 
Life  Ins.  Co.,  90  Cal.  245.) 

71.  Validity  of  assignment  of  a  policy  of  in- 
surance upon  a  sto(3c  of  goods  is  not  void 
under  the  statute  of  frauds,  althouf;h  not  in 
writing^  provided  the  policy  is  delivered  to 
the  assignee  at  the  time  the  parol  contract  is 


made.     (Bibend  v.  London  etc  Ina.  Oo..  30 

Cal.  78.) 

72.  It  is  not  necessary  to  the  validity  of  such 
contract  that  the  assignees  have  any  interest 
in  the  property  insured,  nor  that  the  insurer 
consent  to  the  assignment.  (Bibend  v.  Lon- 
don etc.  Ins.  Co.,  30  CaL  78.) 
Cited  38  Cal.  544. 

78.  Assent  of  insorer  is  required,  in  order 
to  transfer  a  policy  of  insurance  to  the  as- 
signee of  the  insured  property,  whether  it  is 
so  stipulated  in  the  policy  or  not.  (Bergson 
V.  Builders'  Ins.  Co.,  38  (M.  541.) 

74.  When  there  is  no  transfer  of  property, 
an  assignment  of  the  policy  will  be  upheld,  as 
between  the  i>arties,  as  an  equitable  assign- 
ment of  a  contingent  right  to  the  money ;  and 
when  the  loss  happens  it  becomes  a  vested 
right,  unless  it  is  a  condition  of  the  insurance 
that  the  policy  shall  not  be  assigned  without 
the  assent  of  the  insurer.  (Beigson  v.  Build- 
ers' Ins.  Co.,  88  Cal.  541.) 

75.  The  assignment  of  a  policy  <rf  insur- 
ance Ib  not  flovemed  by  the  rules  applicable 
to  negotiabfe  paper,  but  the  assignee  takes 
the  policy  subject  to  ail  the  rights,  equities, 
and  liabilities  existing  between  the  msurer 
and  the  insured.  (Be^^n  v.  Builders'  Ins. 
Co.,  38  Cal.  541.) 

76.  An  assignment  of  a  life  insorance  policy 
as  collateral  security  makes  the  assi^ee  a 
mere  trustee  of  the  assignor,  and  is  not 
within  the  meaning  of  a  proviso  in  the  policy 
that  any  claim  made  by  the  assignee  shall  be 
subject  to  proof  of  interest.  (Cortiss  v.  ^tna 
Life  Ins.  Co.,  90  Cal.  245.) 

77.  In  an  action  by  such  assignee  against 
the  insurance  company  he  may  recover  the 
full  amount  of  the  policy;  and  the  insurance 
company  cannot  raise  any  question  as  to  the 
amount  of  the  subsisting  indebtedness  of 
the  assignor  to  the  assignee,  or  as  to  whether 
the  indebtedness  was  paid  or  released  subse- 
quent to  the  time  when  the  loss  became 
payable.  (Curtiss  v.  MtoA  Life  Ins.  Co.,  90 
Cal.  245.) 

78.  An  assignment  of  a  policy  of  insurance 
upon  a  stock  of  goods  effected  in  the  name  of 
the  assignor,  m^le  as  collateral  security  for  a 
debt  due  from  the  assignor  to  the  assignee 
with  an  agreement  that  in  case  of  loss  by  fire 
the  assignee  shall  collect  the  money  and  apply 
it  on  the  debt,  attaches  in  equity  as  a  hen 
upon  the  amount  due  on  the  policy  to  the  ex- 
tent of  the  debt,  as  soon  as  the  loss  occurs,  as 
against  the  assignor  and  all  persons  asserting 
a  claim  thereto  under  him.  (Bibend  v.  Lon- 
don etc  Ins.  Co.,  30  Cal.  78.) 

(Dited  88  Cal.  544. 


or  one  suo- 
lien  of  the 
the  balance 
payment  of 
(Bibend  v. 


79.  In  such  case  the  assignor, 
ceeding  to  his  interest  after  the 
assignee  attaches,  has  a  right  to 
of  the  fund  remaining  after  the 
the  debt  due  to  the  assignee. 
London  etc.  Ins.  Co.,  30Cid.  78.) 

• 

80.  An  assignment  of  a  policy  of  life  in- 
surance as  security  for  advances  made  and  to 
be  made  by  the  assignee,  vests  the  legal  title 
to  the  pohcy  in  him.  The  remaining  inter- 
ests of  the  assisncnr  is  the  right  to  receive 
what  remains  cS  the  proceeds  of  the  iK>li<7 
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after  the  advancee  made  by  the  aBBignee  have 
beoi  aatiafied*  Until  such  aatisfactioii  the 
aflBkmee  cannot  be  compelled  to  surrender 
the  .^licy.    (Gilman  y.  Cartia,  66  Oa]«  116.) 

SI  i/9tic9  aad  Prpof  9f  Lost, 

81.  Where  notice  of  loss  was  addressed  to 
only  one  of  two  companies  severally  liable 
bat  served  on  an  a^nt  of  both,  who  counter- 
signed the  policy,  it  is  sufficient  to  fix  the 
liability  of  both.  (Bemero  v.  South  British 
etc  Ins.  Co.,  66  Oal.  886.) 

82.  Apoli<^  of  insurance  on  a  building  con- 
tained the  following  provision :  '*  Damaee 
to  property  not  totally  destroyed,  unless  the 
amount  of  such  damage  is  agreed  upon  be- 
tween the  assured  and  the  company,  shall  be 
appraised  by  disinterested  and  competent 
persons  mutually  agreed  uj>on  by  the  parties ; 
when  personal  property  is  damaged,  •  •  •  • 
the  assured  shall  make  an  inventory  thereof, 
•  •  •  •  and  upon  each  article  the  damage 
aball  be  separately  appraised,  and  tbe  de- 
tailed report  of  the  appraisers,  under  oath, 
shall  form  a  part  of  the  proofs  herein  re- 
<^uired,  •  •  •  •  and  until  such  proof  and  cer- 
tificates are  produced,  •  .  •  •  the  loss  shall  not 
be  payable.^'  In  an  action  upon  the  policy, 
hela,  (1)  that  this  clause,  even  if  sufficiently 
definite  to  be  of  any  validity  (which  is  doubt- 
ed), has  no  application  in  a  case  like  the 
present,  where  the  principal  dispute  is  whetib- 
er  a  total  or  only  a  partial  destruction  of 
the  building  resulted  from  the  fire;  and  (2) 
that  the  provision  that  the  loss  shall  not  be 
payable  until  the  production  of  the  proof 
and  certificates  mentioned  applied  omy  to 
personal  property.  (Williams  y.  Hartford 
Ins.  Co.,  54  Cfal.  442.) 

Cited  82  Cal.  270. 

8S.  Where  preliminair  proof  of  loss  is  re- 
quired, assured  must  allege  and  prove  that 
the  proof  has  been  made,  or  that  tne  require- 
ment has  been  waived.  If  this  does  not  ap- 
jiear,  action  on  the  policy  before  presenting 
such  proof  is  premature,  and  a  nonsuit 
shouldf  be  granted.  (McdJormack  y.  North 
British  Ins.  Co.,  78  Cal.  468.) 

84*  The  nonproduction  or  InsufBciency  of 
the  preliminary  proofa  of  loss  required  by  a 
policy  will  be  deemed  waived  by  the  insur- 
ers if  their  conduct  is  such  as  to  render  the 
production  or  correction  useless  or  unayailiog, 
or.  as  to  induce  in  the  mind  of  the  insurer  a 
belief  that  no  proof  will  be  required,  or  that 
thoM  already  furnished,  thoueh  in  fact  de- 
fective, are  satisfactory,  and  therefore  suffi- 
cient. (Williams  v.  H«-tford  Ins*  Co.,  64  CaL 
442.) 
Cited  91  Cal.  438. 

85.  A  provision  in  a  policy  of  fire  insurance 
rcMUiiring  the  assured  in  case  of  loss  to  forth- 
with give  notice  thereof  to  the  insurer,  and 
produce  a  certificate  of  preliminary  proof  from 
a  notary  or  magistrate,  is  waived  if  the  in- 
surer, after  learning  of  the  loss,  makes  no 
objection  to  the  absence  of  the  notice  and 
preliminary  proof,  but  joins  in  proceedings 
for  determimn^  the  loss  by  arbitration, 
which   proceedmgs   were    required  by   the 

Clicy  to  be  taken  after  proof  of  the  loss  had 
so  received  in  due  form.    And  this  result 


follows  although  the  policy  contains  a  pro- 
vision that  no  condition  thereof  shall  be' 
altered,  annulled,  or  waived  except  by  tbe 
written  indorsement  of  the  president  or  sec-' 
retary  of  the  insurer.  (Carroll  v.  Girard  Fire 
Ins.  Co.,  72  Cal.  297.) 
Cited  8S  Cal.  263 ;  distinguished  19  Or.  272. 

86.  Waiver  of  a  condition  as  to  notice  and 
proof  of  loss  is  not  prevented  by  a  provision 
in  the  submission  to  arbitration,  to  Uie  effect 
that  the  appointment  "  is  without  reference 
to  any  question  or  matters  of  difference 
within  the  terms  and  conditions  of  the  in- 
surance, and  is  not  to  be  taken  as  any  waiver 
upon  the  part  of  the  companies  of  the  said 
conditions  in  their  policies,  in  case  they  elect 
to  avail  themselves  of  them."  (Carroll  v. 
Girard  Fire  Ins.  Co.,  72  Cal.  297.) 

87.  An  acceptance  by  the  insurance  company 
of  the  premium  due  after  knowledge  of  the 
fire  and  loss  estops  the  company  from  claim- 
ing, in  an  action  on  the  ixuicy,  that  the  in- 
sured n^lected  to  give  the  notice  forthwith, 
as  required  bv  the  policy*  (Emery  y.  Svea 
Fire  Ins.  Co.,  88  Cal.  300.) 

88.  The  question  whether  or  not  the  delay 
of  the  insurer  in  making  proof  of  loss  had 
been  waived  is  one  of  fact  for  the  jury.  But 
an  instruction  that  the  jury  should  infer  a 
waiver,  if  certain   acts  of  the  agent  were 

S roved  to  their  satisfaction,  is  without  preju- 
ice  when  such  acts  condusivelsr  estabiii^  a 
waiver,  and  the  evidence  thereof  is  uncontro- 
verted.  (Wheaton  y.  North  British  etc.  Ins. 
Co.,  76  Cal.  416.) 
Cited 86  Cal.  264;  98  OaL  612. 

89.  Under  a  provision  of  a  fire  insurance 
policy  requiring  that  in  case  of  loss  by  fire 
the  assured  must  obtain  the  certificate  of  the 
notary  nearest  the  insured  building,  not  con- 
cerned in  the  loss  as  a  creditor  or  otherwise, 
nor  related  to  the  assured,  as  to  tlfe  justice 
of  the  claim,  where  it  appears  that  the  near- 
est notary  had  refused  to  act,  on  the  ground 
that  he  was  employed  by  the  insurance  com- 
pany, in  ascertaining  the  facts  and  taking 
affidavits  concerning  the  fire,  the  assured  is 
relieved  of  the  necessity  of  obtaining  his  cer- 
tificate, and  need  not  inform  the  company  of 
the  reason  for  obtaining  the  certificate  of  an- 
other notary.  (Noone  v.  Transatlantic  Fire 
Ins.  Co.,  88  Cal.  162.) 

Notaries'  certificate,  condition  for,  aUega* 
tions  as  to.    See  post,  129. 

90.  The  mere  fact  that  the  general  agent  of 
the  insurance  company  askecT  the  insured  to 
furnish  preliminary  proofs  of  loss,  which,  by 
the  terms  of  the  policy  he  was  required  to 
furnish,  will  not  authorise  a  finding  that  by 
reason  thereof  the  insured  was  put  to  the 
trouble  and  expense  of  making  such  proof,  or 
that  had  such  request  not  been  made,  he 
would  have  abandoned  all  claim  against  the 
company.  (Wheaton  y.  North  British  etc 
Ins.  Co.,  76  Cal.  416.) 

91.^  Where  a  mistake  occurs  in  the  proofs  of 
loss  in  underestimating  the  total  amount  of 
loss,  if  the  insurance  company  has  the  right 
under  the  policy  to  demand  an  arbitration^ 
and  has  acted  upon  the  undervaluation,  by 
failing  to  demand  an  arbitration,  the  insured 
cannot  in  such  case  recover  upon  a  higher 
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Mtimate  of  loai;  bat  there  is  no  estoppel 
upon  the  insured  to  proTB  the  full  smount  of 
actual  loss  as  the  basis  of  recovery,  in  an  ac- 
tion upon  the  policy,  notwithstanding^  such 
undervaluation,  if  no  right  of  arbitration  is 
given  by  the  policy,  and  the  insurance  com- 
pany has  lost  no  right  or  advantage  bv  the 
underestimate.  (Case  T.  Manufacturers^  etc 
Ins.  Co.,  82  Cal.  263.) 

02.  The  evidence  in  this  case  held  sufficient 
to  sustain  a  verdict  based  upon  an  amount  of 
loss  equal  to  twice  the  estimate  given  in  the 
proofs  of  loss.  (Case  t.  Manufacturers'  etc. 
Ins.  Co.,  82  Cal.  283.) 

98.  In  an  action  upon  a  policy  of  fire  insure 
ance,  the  preliminary  proofs  of  loss,  though  not 
competent  evidence  ot  the  amount  of  loes,  are 
admissible  in  evidence  for  the  purpose  of 
showing  a  compliance  with  the  conditions  of 
the  policy.  (Williams  T.  Hartford  Ins.  Co., 
64  Cal.  442.) 

94.  Where  the  policy  provides  that  all 
fraud,  or  attempt  at  fraud,  by  false  swearing 
as  to  the  loss,  shall  cause  a  forfeiture  of  all 
claim  under  the  policy,  a  wrongful  or  inten- 
tional folse  swearing  is  intended  and  not  a 
mere  discrepancy  or  innocent  error*  (Hel- 
bing  V.  Svea  Ins*  Co.,  54  Cal.  168.) 

95.  The  false  swearing  and  fraud  in  the 
proo&i  of  loes  that  will  forfeit  a  policv  under  a 
clause  to  that  effect  is  willful  fraud  or  false 
swearing,  and  not  the  result  of  inadvertence 
or  mistake,  and  should  be  knowingly  and  will- 
fully false,  and  intended  to  injure  the  com- 
pany, or  if  not  so  intended,  must  relate  to 
some  material  matter  concerning  which  the 
company  has  a  right  to  know  the  truth,  and 
the  effect  of  which  could  have  a  bearing  upon 
its  liability.  (West  Coast  Lumber  Co.  v. 
State  Ii\vestment  and  Insurance  Co.,  98  CaL 
502.) 

96.  If  such  a  state  of  facts  is  presented  as 
leaves  a  reasonable  presumption  of  mistake 
or  misapprehension  on  the  part  of  the  person 
swearing  to  the  proofs  of  loss,  such  presump- 
tion should  be  mdul^ed  in  preference  to  that 
of  willful  false  swearing.  (West  Coast  Lum* 
ber  Co.  v.  State  Investment  and  Insurance 
Co.,  98  Cal.  502.) 

97.  Where  it  appears  that  the  lessee  in 
whose  name  the  insurance  policy  was  taken 
had  surrendered  the  lease  to  the  lessor  as  se- 
curity for  the  payment  of  back  rent,  he  still 
had  an  equitable  interest  in  the  property,  and, 
subject  to  the  payment  of  the  back  rent,  was 
entitled  to  be  restored  to  his  legal  status  un- 
der the  lease,  and  it  will  not  oe  presumed 
that  he  intended  willfully  to  swear  falselv  in 
stating  in  the  proofs  of  loes  that  he  alone 
owned  the  insured  building,  which  he  had 
erected  as  lessee,  because  of  the  fact  that  the 
legal  title  had  passed  from  him  to  the  lessor. 
(West  Coast  Lumber  Co.  v.  State  Investment 
and  Insurance  Co.,  98  Cal.  602.) 

98.  In  an  action  upon  a  fiie  insurance  pol- 
icy, where  the  answer  takes  issue  upon  the 
sufficiency  of  the  proofs  of  loss,  and  points 
out  several  idleged  defects  in  it,  and  alleges  it 
to  be  false  and  untrue  in  respiect  to  quality, 
quantity,  and  value  of  the  property  insured, 
and  in  respect  to  the  amount  of  the  loss,  but 


does  not  chaige  that  it  was  willfdlly  false,  nor 
state  any  facts  constituting  fraud,  nor  daim 
that  a  forfeiture  has  been  incurred,  aa  in* 
struction  that  if  the  jury  find  that  the  proof 
of  loss  was  false  and  fraudulent  their  verdict 
should  be  for  the  defendant,  is  properlv  re- 
fused. (Greiss  v.  State  Investment  ana  In> 
surance  Co.,  98  CaU  241.) 

99.  It  was  error  in  the  court  below  to 
instruct  the  jury  that  the  existence  of  a  di^ 
crepancy  between  the  statement  of  the  as- 
sured as  to  his  loss  and  the  actoal  loss  would 
give  rise  to  a  prima  facie  presumption  of 
fraud;  but  that,  as  the  instruction  was  in 
favor  of  the  losins  party,  it  must,  perhaps,  for 
the  purposes  of  this  case,  be  accepted  as  law. 
(Helbing  v.  Svea  Ins.  Co.,  64  CaL  156.) 

100.  Upon  the  question  of  fraud  and  false 
swearing  by  the  iiuured,  so  as  to  deprive  him, 
in  case  of  a  loss,  of  any  benefit  under  the 
contract,  any  discrepancy  found  to  exist  be- 
tween his  sworn  statement  of  his  losses  and 
the  actual  loss,  as  proved  at  the  trial  of  aa 
action  against  the  insurer  for  a  breach  of  an 
insurance  contract,  which  can  recwonably  be 
accounted  for  on  the  score  of  opinion,  is  en- 
titled to  noweiffht;  on  the  contrary,  such 
discrepancy  will  oe  considered  as  eviaenoe  of 
fraud  at  false  swearing  on  the  part  of  the  in* 
sured  only  when  it  is  such  as  to  show  a  ma- 
terial and  intentional  overvaluati<m  by  hinu 
(Clark  V.  Phoenix  Ins.  Co.,  86  Cal.  168.) 

101.  Where  an  insurance  policy  provided 
that  "  in  case  of  any  fraud  or  false  swearing  by 
the  insured  touching  any  matter  relating  to 
the  insurance,  whether  before  or  after  loss," 
and  the  answer  to  an  action  upon  the  policy 
brought  to  recover  the  full  amount  of  the  in- 
surance, in  the  sum  of  twelve  hundred  dol- 
lars, alleged  that  the  verified  statement  of 
loss  was  false  and  fraudulent  in  asserting 
that  the  damage  to  the  property  insured  was 
eighteen  hundred  and  fort^-five  dollars  and 
seventy-five  cents,  when  it  did  not  exceed 
three  hundred  and  fifty  dollars,  and  a  gen- 
eral verdict  of  the  jury  was  rendered  in 
favor  of  the  plaintiff  for  the  sum  of  five  hun- 
dred dollars,  accompanied  by  a  special  ver- 
dict as  to  the  value  of  each  item  of  property 
insured,  showing  a  total  value  of  five  hundred 
dollars,  such  special  verdict  does  not  con- 
clusively establish  fraud  on  the  part  of  the 
insured,  and  the  insurer  is  not  entitled  to 
judgment  in  his  favor  thereupon.  (Ober- 
stelTer  v.  Commercial  Assur.  Co.,  96  Cal.  645.) 

102.  Whether  or  not  an  overestimate  of  the 
property  in  the  verified  statement  of  loes 
vitiated  the  policy  of  insurance  is  a  question 
not  involved  in  a  motion  for  judgment  for  the 
defendant  upon  a  special  verdict,  finding  the 
value  at  a  less  amount  than  the  plaintiff's  es- 
timate. (Obersteller  v.  Commercial  Assur. 
Co.,  96  Cal.  645.) 

108.  In  an  action  on  a  fire  insurance  policy 
the  assured  is  not  bound  by  a  statement  made 
by  him  in  his  proofs  of  loss  if  he  was  induced 
to  make  such  statement  by  the  false  repre- 
sentations of  an  agent  of  the  insurer.  {Oodk 
V.  Lion  Fire  Ins.  (Jo.,  67  Cal.  868.) 

104.  Where  it  appears  that  the  insurance 
company  knew  where  the  title  of  the  Ir — 
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hold  interest  was  Tested,  and  knew  the  inter- 
est of  the  lumber  company  in  the  bnilding, 
and  insisted  that  the  lessee,  in  whose  name 
the  policy  was  taken,  should  make  the  proote 
of  loss,  and  made  no  objection  to  the  proofs 
when  reoeiyed,  and  drew  and  delivered  to  the 
Inmber  company  its  bill  of  exchange  for  the 
amoont  of  the  insurance  which  was  not  paid 
npon  presentation  for  the  only  reason  as- 
signed that  it  was  not  aocomjpanied  by  a  re- 
ceipt from  the  lessee,  who  died  before  such 
veeeipt  could  be  obtained,  the  delivery  of  such 
bill  of  exchan^,  with  full  knowledge  of  all 
the  facts,  constituted  a  waiver  of  the  right  of 
the  insurance  company  to  set  up  a  forfeiture 
by  reason  of  false  swearing  in  the  proofs  of 
loss.  (West  Coast  Lumber  Co.  v.  State  In- 
vestment and  Insurance  Co.,  08  Cal.  502.) 

Proote  of  death.    See  post,  220,  et  seq. 

Proofa  in  action  on  accident  insurance  pol- 
icy.   See  post,  V. 

Katification  of  acts  of  agent  as  to  notice  and 
pnx>f  of  loss*    See  ante,  44. 

Oral  waiver  of  preliminary  prooL  See  ante, 
38. 

Affidavit  in  proof  of  loss  as  evidence.  See 
post,  II,  7. 

Statement  of  loss  is  documentary  evidence. 
See  Jury  and  Jurors,  260. 

10.  Paym9nt:  Wkw  /nwnwc^  £ifMM  Through 

AgonH. 

106.  When  a  policy  of  insurance  provides 
that  the  loss  shall  be  estimated  when  it  ac- 
crues, and  be  paid  sixty  days  after  due  notice 
and  proof  of  the  same  made  by  the  assured, 
the  company  is  not  bound  to  pay  until  sixty 
dajTS  after  such  notice  and  proof.  (Doyle  v. 
Phcenix  Ins.  Co.,  44  Cal.  264.) 

Cited  12  Mont.  478. 

108.  When  a  mortgagee,  under  a  deed  abso- 
lute in  form,  accompanied  bj  a  written  de- 
feasance, insures  the  buildmgs  as  owner, 
and  the  adjuster  of  the  company  refuses  to 
make  piyment  because  the  mortgagor  is  in 
possession,  but  the  matter  is  arranged  by  a 
deed  to  the  insurance  company  by  the  mort- 
gagor of  all  his  interest,  upon  payment  by 
them  of  all  that  was  to  be  paid  by  the  mort*- 
ga^cnr,  the  positive  testimony  of  the  adjuster 
and  of  the  mortgagor  that  there  was  no  pay- 
ment of  the  losses  under  the  policies  of  insur- 
ance will  not  preclude  a  nudiug  that  the 
policies  were  paid,  and  that  the  mortgagor 
was  entitled  to  a  credit  of  the  amount  thereof, 
upon  redeeming  from  the  insurance  company 
or  its  grantee.  (Baker  v.  Fireman's  fund 
Ins.  Co.,  70  Cal.  34.) 

107.  The  plaintiff,  having  employed  the 
defendants  to  effect  an  iosurance  for  him  on 
his  ship,  which  they  did  throueh  their  agents 
in  the  city  of  Hamburg,  and  there  being  evi- 
dence which  tended  to  raise  the  presumption 
that  the  insurance  money  had  been  received 
by  their  a^nts,  the  defendants  must  be  held 
directly  liable  to  the  plaintiff.  (De  Bo  v. 
Cordes,  4  Cal.  II7.) 

106.  An  agent,  to  effect  an  insurance,  who 
retains  the  policy,  has  the  authority  to  collect 
it,  in  case  of  loss,  and  the  presumption  is  that 
he  did  retain  it,  especially  as  he  proceeded  to 


collect  the  money.    (De  Bo  r.  Cordes,  4  CaL 
117.) 

Voluntary  payment  as  waiver  of  forfeiture. 
»epost,  151. 
Waiver  b^r  payment.    See  ante«  104. 
Conversations  with  agent  pending  trans- 
action, admissibility  oL    See  Evidence,  202. 

//.  Cancelation  of  Policy, 

100.  In  order  to  defeat  an  action  upon  a 
policy  of  insurance  on  the  ground  that  the 
policy  was  canceled  it  must  be  shown  either 
that  the  conditions  upon  which  the  company 
was  allowed  to  cancel  the  policy  were  strictly 
complied  with  or  that  the  insured,  knowing 
all  the  facts,  waived  such  compliance.  (Quone 
Tue  Sing  v.  Anglo-Nevada  Assur.  Ck>.,  86  CaH 
560.) 

110.  Notice  of  intention  by  the  insurers  to 
cancel  a  policy  is  not  properly  given  when 
the  broker  who  procured  the  policy,  but  had 
no  authority  to  cancel  it  as  the  agent  of  the 
insured,  simply  informs  the  insured  that  his 
policy  had  been  canceled,  and  that  he  had  no 
insurance.  (Quong  Tue  Sing  y.  Anglo-Ne- 
vada Assur.  Co.,  86  Cal.  566.) 

111.  If  any  of  the  material  representations 
of  an  applicant  for  fire  insurance,  made  as  an 
inducement  for  the  issuance  of  the  policy,  are 
false,  the  tender  by  the  insurer  of  the  pre- 
mium, and  notice  that  the  policy  was  can- 
celed before  the  commencement  of  a  suit  by 
the  insured  operates  to  rescind  the  contract, 
and  will  defeat  the  suit.  (Bankin  y.  Amaxon 
Ins.  Co.,  89  Cal.  208.) 

112.  Section  2617  of  the  Civil  Code,  provid- 
ing for  the  amount  of  premium  to  be  returned 
to  one  whose  property  is  insured,  where  his 
interest  in  the  property  has  not  been  exposed 
to  any  of  the  perils  insured  against,  or  where 
the  insurance  is  made  for  a  definite  time,  and 
the  insured  surrenders  his  policy,  does  not 
confer  upon  the  insured  any  ri^ht  to  insist 
upon  a  cancellation  of  a  policy,  without  cause, 
and  ux>on  his  mere  reauest,  and  to  recover  a 
ratable  proportion  of  the  premium,  where  the 
policy  eives  the  insured  no  such  right,  and 
none  01  the  reasons  mentioned  in  sections 
2610  and  2619  of  the  Civil  Code  exist  for  a 
rescission  of  the  contract  of  insurance,  and  no 
ground  of  rescissloa  appears,  under  the  gen- 
eral provisions  of  the  Civil  Code  relating  to 
the  rescission  and  cancellation  of  contracts. 
(Joshua  Hendy  Machine  Works  v.  American 
Steam  Boiler  Ins.  Co.,  86  Cal.  248.) 

118.  A  policy  of  insurance  contained  the 
following  clause :  "  If,  in  the  opinion  of  the 
company,  the  risk  be  increased  by  any  means, 
or  if  for  any  other  cause  the  company  shall  so 
elect,  the  company  reserve  to  themselves  the 
right  of  canceling  this  policy."  The  premium 
thereon  not  being  paid,  tne  company  gave 
notice  to  the  insured  (after  the  assignment  of 
the  policy),  that  unless  the  premium  was 
paid  on  a  specified  day,  they  would  cancel  the 
policy  on  the  following  day.  The  money  not 
Deing  paid  on  the  day  mentioned,  and  a  loss 
subsequently  occurring  by  a  danf^er  insured 
against,  in  an  action  on  the  policy  by  the 
assignee,  it  was  held  that  the  company  had 
the  right  to  treat  the  policy  as  rescinded  on 
the  day  designated  in  their  notice,  and  that 
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no  farther  act  was  requisite  on  the  part  of  the 
company  to  effect  the  reecisaion.  (Bexgaon  v. 
Boildera'  Ins.  Co.,  38  Cal.  541.) 

114.  An  agent  or  broker  anthoriaed  to  pro- 
cure insurance  is  not  thereby  made  the  agent 
of  the  insured  to  cancel  the  policy,  and  has 
no  authority  to  bind  him,  either  oy  the  ac- 
ceptance of  a  strict  tender  of  the  unearned 
premium  or  by  the  waiver  of  such  tender,  if 
msufficient,  when  such  acts  are  not  expressly 
authorized  or  ratified  by  the  insured.  (Quons 
Tue  Sing  y.  Anglo-Nevada  Assur.  Co.,  86  CaC 
666.) 

116.  Where  an  Insurance  policy  provides  for 
a  cancellation  at  the  option  of  tne  insurers, 
on  giving  notice  to  that  effect,  and  refunding 
or  tendering  a  ratable  proportion  of  the  pre- 
mium for  the  unexpirea  term  of  the  policy  to 
the  insured,  there  must  be  an  actual  tender  to 
the  insured,  or  to  his  authorized  a^nt,  of  the 
full  amount  of  the  unearned  premmm,  and  a 
tender  of  only  a  part  of  the  premium  due, 
and  of  another  policy  of  insurance  in  another 
company  for  the  balance,  is  not  sufficient. 
(Quong  Tue  Sing  T.  Anglo-Nevada  Assur.  Co.. 
86  Cal.  566.) 

116.  Whole  premium  must  be  returned  to 
avoid  a  policy  on  the  ground  of  deception. 
(Fishbeck  v.  Phenix  Ins.  Co.,  64  Cal.  422.) 

117.  Where  the  insured,  upon  an  attempted 
cancellation  ef  the  policy  by  the  insurers,  has 
not  consented  to  accept  any  thin^  in  lieu 
of  the  policy,  except  another  policy  tat  a 
like  amount,  or  to  accept  less  tnan  the  full 
amount  of  tne  unearned  premium  due  him 
on  a  cancellation,  and  has  not  delivered  up 
the  policy,  the  fact  that,  on  the  strength  of 
an  erroneous  statement  of  the  agent  who  pro- 
cured his  insurance  that  the  policy  suea  on 
had  been  canceled,  and  that  he  had  no  insur- 
ance, he  kept  a  policy  in  another  company, 
given  him  by  the  insurers  in  part  payment  of 
the  premium  due,  does  not  amount  to  a 
waiver  of  proper  notice  of  cancellation  or  of 
the  strict  tender  required  by  the  i>olicy. 
(Quong  Tue  Sing  v.  Anglo-Nevada  Assur.  Co., 
86  Cal.  666.) 

Nonpa}rment,  cancellation  for.   See  ante,  61. 
Rescission  for  concealment  of  material  net. 
See  ante,  18. 

f2.  B9n9wat  of  Mhf* 

118.  The  action  was  brought  for  the  breach 
of  an  agreement  by  the  detendant  to  renew  a 
policy  of  fire  insurance  on  certain  property 
belonging  to  the  plaintiff.  The  compudnt, 
after  stating  the  date  and  amount  of  the 
original  policy  and  the  property  insured  and 
its  value,  alleged  that  the  contract  was  for  a 
renewal  of  that  policy  upon  tiie  same  prop- 
erty and  for  a  like  amount,  and  was  founded 
upon  a  valuable  consideration.  The  com- 
plaint further  alleged  a  breach  of  the  contract 
oy  the  defendant,  and  the  consequent  damage 
to  the  plaintiff.  Held,  that  the  complaint 
was  sufiacient,  and  that  it  would  not  be  pre- 
sumed on  demurrer,  in  the  absence  of  any 
allegation  to  that  effect,  that  the  original 
policy  contained  any  terms  or  conditions  the 
Dreach  of  which  would  defeat  the  plaintiff's 
cause  of  action.  (Gold  v.  Sun  Ins.  Co.,  78 
Cal.  216.) 


119.  In  an  actI<Hi  for  iM'each  of  an  agree- 
ment by  an  insurance  company  to  renew  a 
policy  of  fire  insurance  the  allegation  Uiat 
the  contract  was  founded  upon  a  valuable 
consideration  was  sufficient,  without  a  specifio 
averment  that  a  premium  had  been  paid,  or 
that  its  payment  had  been  agreed  upon,  and 
that  there  was  no  necessity  to  make  proof  of 
loss  in  accordance  with  the  terms  of  the 
original  policy.  (Gold  v.  Sun  Ins.  Co.,  78 
Car.  216.) 

Waiver  oontinaee  daring  renewals.  See 
ante,  45. 


13.  ActioM  Agaiimt  imiiranco  Companion, 
a.  Maturity  of  and  Time  to  Bring. 

120.  It  is  essential  in  an  action  on  a  fire  in- 
surance policy  which  provides  for  payment 
within  sixty  days  after  proof  and  ascertain- 
ment of  loss  to  show  in  the  complaint  that 
such  period  of  sixty  days  had  expired  before 
suit.  An  allegation  that  the  plaintiff  had 
duly  performed  all  conditions  on  his  part  will 
not  aid  the  complaint  as  respects  the  lapse  of 
the  requisite  period.  (Cowan  v.  Phenix  Ins. 
Co.,  78  Cal.  181.) 

121.  In  an  action  on  an  insurance  policy, 
by  the  terms  of  which  ^e  loss  is  to  be  esti- 
mated, and  paid  sixty  days  after  due  notice 
and  jnroof  of  the  same  made  bv  the  assured, 
an  allegation  in  the  complaint  that  the  plain- 
tiff performed  all  the  conditions  on  his  part  in 
the  policy  to  be  performed,  and  gave  the  de- 
fendant due  notice  and  proof  of  the  fire  and 
loss,  and  demanded  payment,  does  not  show 
that  sixty  davs  had  elapsed  after  proof  and 
notice  before  bringing  smt,  and  the  complaint 
does  not  state  a  cause  of  action.  (Boyle  v. 
Phoenix  Ins.  Co.,  44  Cal.  264.) 

Cited  78  Cal.  188,  469;  8  Mont.  449;  12  MonU 
478;  3  Utah,  229. 

122.  A  special  limitation  in  a  policy  of  fire 
insurance,  providing  that  there  shall  be  no 
recovery  on  the  poucy  unless  suit  or  action 
shall  be  commenced  within  twelve  months 
next  after  the  fire,  is  controlled  and  modified 
bv  a  clause  in  the  policy  makins  the  adjusted 
claim  due  and  payable  sixty  dajrs  after  the 
full  completion  Dy  the  assurod  of  all  the  re- 
quirements contained  in  the  policy;  and  the 
twelve  months'  limitation  does  not  b^^  to 
run  antU  the  loss  is  payable  and  the  right  of 
action  accrues.  If  the  assured  complies  with 
all  the  requirements  of  the  policy  as  rapidly 
as  he  is  able,  and  is  unable  to  complete  the 
requirements  exacted  by  the  insurance  com- 
pany until  more  than  twelve  months  have 
elapsed  after  the  fire,  his  cause  of  action  ia 
not  barred  by  the  provisions  of  the  policy,  on 
the  ground  that  tne  suit  is  brought  fourteen 
months  after  the  fire.  (Case  v.  Sun  Ins.  CkKp 
83  Cal.  473.) 

Cited  2  Wash.  468;  8  Utah,  141. 

b.  Who  may  Sue;  Parties;  Venue. 

Beal  party  in  interest.    See  post,  1, 18,  d. 

123.  Beneficiary^  to  whom  whole  amount  of 
insurance  x>olicy  is  payable,  by  its  terms  in 
case  of  loss  may  sue  thereon  as  the  real  party 
in  interest,  ana  may  give  a  valid  discharge  of 
the  cause  of  action,  without  the  necessity  of 
obtaining  a  receipt  from  the  owner  of  the 
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iHiff^fag  in  whose  nameihe  policy  wu  taken 
for  the  Deneflt  cd  the  party  obtaining  the  in- 
nrance.  (Wert  Coart  Lumber  Co.  v.  State 
Investment  and  Insoranoe  Co.,  08  Oal.  502.) 

Executor  may  sue  on  policy.    See  port,  216. 

Assignee  of  policy,  rights  oL    See  ante,  1, 8. 

124«  Two  insurance  companies  severally 
liable  on  same  policy  may  oe  joined  as  de- 
fendants in  an  action  to  recover  for  a  loss. 
(Blasingame  v.  Home  Ins.  Co.  of  New  York, 
75  Cal.  633;  Bemero  v.  South  B.  A  N.  Ins. 
Co.,  65  CaL  386.) 

Action  against  insurance  company,  where 
may  be  brought.    See  Venue,  I,  3,  b. 

c  Pleading,  Evidence,  and  Findings. 

125.  A  complaint  that  alleges  an  uncondi- 
tional contract  on  the  part  of  the  defendant 
for  a  oonsideration  specified  to  insure  the 
hotel  and  furniture  of  the  plaintiff  against  loss 
by  fire  for  a  stated  period  of  time,  and  a  loss 
by  fire  within  Uie  life  of  the  contract,  which 
the  defendant  has  failed  to  pay.  notwithstand- 
ing the  request  of  the  plaintin,  states  a  cause 
of  action,  and  will  be  held  good  on  demurrer. 
(Clark  V.  Phoenix  Ins.  Co.,  86  Cal.  168.) 
Cited  3  Wash.  487. 

126.  A  complaint  in  an  action  to  recover  a 
■am  of  money  due  under  a  life  insurance  pol- 
icy, which  contains  no  allegation  that  the 
policy  is  unpaid,  is  fatally  defective,  and  is 
not  cured  by  a  vordict  in  favor  of  the^laintiff . 
(Richards  v.  Travelers'  Ins.  Ck>.,  80  Cal.  505.) 
Cited  84  C^.  200,  217 ;  90  Cal.  178. 

127.  Under  section  457  of  the  Code  of  CivH 
Procedure  it  is  sufficient,  in  pleading  the  per- 
lormance  of  conditions  precedent  required  by 
the  i>olicy  to  be  performed  by  the  insurer,  to 
allege  that  all  the  conditions  of  the  policy 
have  been  duly  performed  by  him.  (Blasin- 
game V.  Home  Ins.  Co.  of  New  York,  75  Oal. 
683.) 

Cited  80  Oal.  174. 

128.  Allegation  in  the  complaint  in  an  ac- 
tion on  a  fire  insurance  policy  "that  the 
plain  tiffa  duly  performed  alt  the  conditions  of 
the  said  contract  of  insurance  on  their  part," 
18  a  sufficient  sjlegation  of  a  notice  to  the 
company  of  the  fire  and  loss,  as  required  by 
the  policy.  (Emery  v.  Svea  Fbre  Ins.  Ck>.,  88 
Cal.  800.) 

129.  If  a  policy  of  insurance  requires  the 
aosured,  in  case  of  loss  by  fire,  to  produce  a 
certificate  of  a  magistrate,  notary  public,  or 
commissioner  that  he  has  examined  the  cir- 
cumstances attending  the  loss,  and  knows  the 
character  of  the  asstwed,  and  believes  he  has, 
without  fraud,  sustained  the  loss,  as  a  condi- 


ance  respectively^  on  his  part  *'  is  a  sufficient 
allegation  of  bavins  procured  such  certificate. 
(Ferrer  v.  Home  Mutual  Ins.  Co.,  47  Cal. 

416.) 

Cited  88  Cal.  801. 

180.  In  counting  on  an  insurance  policy  it 
18  not  necessary  to  aver  performance,  nor  the 
truth  of  any  affirmative  warranty  in  prsesenti 
eontained  in  the  application,  nor  to  set  forth 
such  warranties.    And  though  it  is  required 


to  aver  due  performance  of  promissory  war- 
ranties unless  of  a  ne^tive  character,  yet,  if 
the  application  which  is  made  part  of  the  pol« 
icy  is  not  set  forth  in  the  complaint,  it  cannot 
be  presumed  on  demurrer  that  it  contained 
promissory  warranties  material  to  plaintiff's 
case.  The  application  being  in  the  hands  of 
the  insurance  company,  it  can  set  out  in  its 
answer  any  promissory  warranty  contained 
in  the  application,  and  aver  nonperformance 
thereof.  ((}owan  v.  Phenix  Ins.  Co.,  78  Cal. 
181.) 

Alleginff  performance  of  conditions  gen- 
erally.   Sde  ante,  25. 

131.  Where  a  fire  insurance  policy  provides 
for  ascertainment  of  the  amount  of  loss  by 
agreement  or  by  arbitration,  upon  failure  to 
agree  after  proof  has  been  furnistied  by  the 
insured  of  the  fact  of  loss,  an  allegation  in  a 
suit  on  the  policy  that  the  insured  furnished 
such  proof,  and  offered  in  writing  to  arbitrate 
the  amount  of  the  loss,  but  that  the  company 
refused  such  arbitration,  and  refused  to  pay 
the  insurance,  or  any  part  of  it,  but  not  aver- 
ring a  failure  to  agree  upon  the  amount,  does 
not  show  a  right  to  resort  to  arbitration,  or 
that  the  proof  of  loss  was  waived  by  the  com- 
pany, or  that  the  time  of  payment  had  ex- 
pired. The  arbitration,  if  resorted  to,  might 
extend  the  time  of  payment  more  than  sixty 
days  from  the  proof  of  loss,  but  would  in  no 
event  shorten  it.  (Cowan  v.  Phenix  Ins.  Co., 
78  Cal.  181.) 

Cited  89  Cal.  210. 

Preliminary  proof  must  be  alleged.  See 
ante,  83. 

132.  If  an  insurance  policy  provides  that  it 
shall  be  void  if  the  interest  of  the  assured  is 
other  than  the  entire  sole  ownership,  a  com- 
plaint on  the  policy  which  describes  the  prop- 
erty insured  as  the  plaintiff's  j)ro^rty,  and 
avers  that  he  had  an  interest  in  it,  and  all 
thereof,  as  the  owner  thereof,  and  says,  "All 
thereof  being  the  property  of  the  plaintiff," 
contains  sufficient  allegations  of  ownership. 
(Ferrer  v.  Home  Mutual  Ins.  Co.,  47  Cal. 
416.) 

Cited  73  Cal.  300;  75  Cal.  634;  77  Cal.  103;  78 
Cal.  544. 

133.  In  an  action  upon  a  fire  insurance 
policy  the  plaintiff  need  not  alle|;e  in  his 
complaint  the  terms  of  the  application  for  in- 
surance when  the  application  was  verbal,  and 
was  not  required  by  the  provisions  of  the  pol- 
icy to  be  in  writing.  (Tischler  v.  California 
Farmers'  Mutual  Fire  Ins.  Co.,  66  Cal.  178.) 

134.  The  action  was  brought  on  a  policy  of 
fire  insurance.  The  application  of  the  plain- 
tiff for  the  insurance  was  not  attached  to  the 
complaint  as  an  exhibit,  or  otherwise  made  a 
part  thereof.  The  defendant  demurred  to  the 
complaint  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 
The  demurrer  being  overruled,  the  defendant 
answered,  setting  out  the  application,  so  far 
as  necessary,  for  its  defense,  and  pleaded  that, 
by  reason  of  a  breach  of  the  contract  so  set 
out,  the  plaintiff  ought  not  to  recover.  A 
verdict  was  rendered  m  favor  of  the  plaintiff, 
upon  which  the  judgment  appealed  irom  was 
entered.  Held,  that  the  omission  to  set  out 
the  application  in  the  complaint  was  cured  by 
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the  aTermentfl  in  the  answer.    (Scfaenck  t. 
Hartford  Fire  Ine.  Ck>.»  71  Cal.  28.) 
Cited  90  Cal.  276. 

135.  In  an  action  on  a  policy  of  fire  insor- 
anoe  the  complaint  mast  aver  the  loss,  and 
show  that  it  occorred  hy  reason  of  a  peril 
insured  against;  but  it  need  not  aver  the 
performance  of  conditions  subsequent,  nor 
negative  prohibited  acts,  nor  deny  that  the 
loss  occurred  from  the  excepted  risks.  ( Blasin- 
|ame  v.  Home  Ins.  Co.  of  New  York,  75  Cal. 
633.) 

Cited  34  Cal.  572. 

136.  A  complaint  on  an  insurance  policy 
must  aver  the  loss,  and  that  it  occurred  by 
reason  of  a  peril  insured  against,  but  need  not 
contain  all^ottions  for  the  purpose  of  meeting 
or  cutting  off  a  defense,  nor  aver  the  perform- 
ance of  conditions  subsequent,  nor  negative 
prohibited  acts,  nor  deny  that  the  loss  oc- 
curred from  excepted  risks.  (Dennis  v.  Union 
Mutual  Life  Ins.  Co.,  84  Cal.  570.) 

137.  Averment  that  loss  was  caused  by  fire 
and  not  by  falling  of  any  building  is  equiva- 
lent to  an  averment  that  it  was  not  caused 
by  a  fire  which  ensued  from  the  falling  of  a 
building.  (Ferrer  v.  Home  Mutual  Ins.  Ck>., 
47  Cal.  416.) 

Complaint  must  show  that  sixty  days  has 
elapsed  after  proof.    Bee  ante,  1, 13,  a. 

General  allegations  of  performance  of  con- 
ditions.   See  ante,  25, 120,  121. 

Allmtion  of  damage,  what  sufficient.  Bee 
post,  IX,^  7. 

Pleading  in  action  on  policy  of  marine  in- 
surance.   Bee  post,  lU. 

Pleading  in  action  on  life  insurance  policy. 
Bee  post,  IV. 

Pleadings  in  action  on  aoddent  insurance 
policy.    See  poet,  Y. 

138.  The  complaint  in  an  action  on  a  fire 
insurance  policv  alleged  that  a  watchman  was 
employed  by  plaintifi  in  and  upon  the  prem- 
ises day  and  night,  and  was  upon  the  prem- 
ises at  the  time  of  the  fire.  The  answer 
denied  that  a  watchman  was  in  and  upon  the 
premises  day  and  night,  and  averred  that  at 
the  time  of  the  fire  no  watchman  was  in  and 
upon  the  premises.  Held,  that  the  denial  is 
sufficient,  and  presents  an  issue  as  to  whether 
or  not  the  watchman  was  Uiere.  (Trojan 
Min.  Co.  V.  Fireman's  Ins.  Co.,  67  Cal.  27.) 
Cited  76  Cal.  237;  89  Cal.  210. 

Increase  of  risk  must  be  set  up  in  answer. 
See  post,  189. 

Defenses  must  be  set  up  in  answer.  Bee 
poet,  II,  5. 

139.  The  action  was  brought  on  a  fire  in- 
surance policy  to  recover  the  amount  of  an 
alleged  loss.  The  complaint  averred  that  the 
pNolicy  was  issued  on  an  ap])lication  made  and 
si^ed  by  the  plaintiff,  which  contained  cer- 
tam  material  representations  as  to  the  man- 
ner in  which  the  building  was  occupied.  On 
the  trial  the  plaintiff,  ajKainst  the  objections 
of  the  defendant,  testified  that  he  did  not 
know  what  representations  the  application 
contained.  Held,  that  the  evidence  was  in- 
admissible under  the  complaint.  (Menk  v. 
Commercial  Ins.  Co.  of  Cal.,  70  Cal.  585.) 
Cited  76  Cal.  52. 


140.  Insurer  is  not  liable,  except  upon  proof 
that  loss  has  occurred  within  terms  of  tiie 
policy,  and  when  making  the  policy  he  is  at 
liberty  to  select  the  character  of  the  risk  he 
will  assume.  (Mawhinney  v.  Southern  Ins. 
Co.,  96  Cal.  184.) 

141 .  Wherr;  the  complaint  allM^ed  an  uncon- 
ditional policy  of  insurance,  and  the  plaintiff 
offered  in  evidence,  in  support  of  the  cause  of 
action  stated  in  such  complaint,  a  policy  of 
insurance^  which  by  its  terms  limited  the 
responsibility  of  the  defendant  to  losses  other 
than  those  by  theft,  at  or  after  a  fire,  loss  or 
damage  by  fire  caused  by  means  of  or  during 
an  invasion,  insurrection,  riot,  civil  commo- 
tion, or  military,  or  usurped  power,  held, 
(1)  that  an  objection  thereto  on  the  ground 
of  variance  between  pleadins  and  proofs  was 
well  taken;  but  (2)  that  the  court  did  not 
err  in  allowing  the  plaintiff  during;  the  trial  to 
so  amend  his  complaint  as  to  obviate  such  ob- 
jection. (Clark  V.  Phosnix  Ins.  Co.,  86  Cal. 
168.) 

Cited  53  Cal.  669;  67  Cal.  75;  12  Nev.  203. 

Preliminary  proofs  of  loss  as  evidence. 
Bee  ante,  93. 

Undervaluation,  evidence  sustains  verdict 
for  greater  amount  when.    See  ante,  92. 

Evidence  in  action  on  policy  against  fixe. 
See  post,  II,  7. 

142.  A  cause  of  acti<m  upon  an  agreement 
alleged  to  have  been  made  by  an  insurance 
company  with  the  plaintiff,  after  the  amount 
of  plaintifTs  entire  loss  by  firs  had  been  ap- 
praised by  arbitrators,  to  pav  to  plaintiff  a 
certain  proportionate  share  of  such  appraised 
loss,  is  distincS  from  a  cause  of  action  upon 
the  policy  of  insurance ;  and  where  the  com- 
plaint does  not  sti>te  a  cause  of  action  upon 
the  policy,  but  upon  the  promise  of  the  de- 
fendant to  pay  a  share  of  such  appnused  loss, 
a  finding  that  the  defendant  made  no  such 
promise  is  fatal  to  a  judgment  in  favor  of  the 
plaintiff.  ( Stockton  Combined  Harvester  etc 
works  V.  Glen's  Falls  Ins.  Co.,  96  Cal.  557.) 

Finding  of  entry  into  contract.  See  post, 
224. 

Findings  should  follow  facts.   See  post,  II,  5. 

Finding  as  to  delivery  of  policy.  See  Find* 
ings,  254. 

Duecting  verdict.    See  Instructions,  94. 

d.  Recovery  as  a  Bar. 

148.  A  recovery  by  the  owner  of  an  insured 
vessel  lost  while  being  towed  out  to  sea  will 
bar  another  action  for  the  same  cause,  and 
therefore  the  defendant  cannot  raise  the  ob- 
jection that  the  action  is  not  brought  by  the 
real  party  in  interest.  (White  v.  steam  Tug 
Mary  Ann,  6  Cal.  462.) 

14.  FoiiBifun  and  Waif  or  at 

144.  Forfeitures  are  not  favored,  and  a 
waiver  of  a  forfeiture  will  be  treated  as  un- 
conditional, unless  it  clearly  appears  that  it 
was  otherwise  understood  by  the  parties. 
(Murray  v.  Home  Benefit  Life  Assn.,  «)  Cal. 
402.) 

Cited  98  CaL  512. 

145.  Insurers  may  by  their  acts  and  con- 
duct be  estopped  from  availin^^  themselves  of 
a  defense  which  they  otherwise  interpose  to 
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mn  action  upon  their  policies,  or  maT  waiTe 
Uieir  risht  to  avail  themaelveB  of  sacn  a  de- 
ienae.  (West  Coast  Lumber  Go.  v.  State  In- 
Testment  and  Insurance  Co.,  d8  CaL  502.) 

146.  Inaarance  company  is  not  estopped  to 
claim  forfeiture  of  the  policy  for  assignment 
of  the  property  without  its  consent  by  the 
promise  of  the  agent  after  the  assignment  to 
nave  the  policy  changed  if  no  further  steps 
were  taken.  (Shuggart  v.  Incoming  F.  Ins. 
Go.,  55  Cal.  406.) 

Cited  98  OaL  509;  19  Or.  SH. 

147.  If  a  partner  transfers  his  interest  in 
the  property  without  the  consent  of  the  in- 
surer, tne  company  is  not  estopped  to  claim  a 
forfeiture  as  to  the  interest  conveyed  by  re- 
ceiving premiums  from  the  remainiM  partner 
after  the  assignment.  (Shuggart  v.  Lycoming 
F.  Ins.  Co.,  55  CaL  406.) 

148.  If  an  insurance  company,  after  knowl- 
edge of  any  default  for  which  it  might  termi- 
nate the  contract  of  insurance,  enters  into 
negotiations  or  transactions  with  the  assured 
which  recognise  the  continued  validitv  of  the 
policy,  and  treat  it  as  still  in  force,  the  right 
to  claim  a  forfeiture  for  such  previous  default 
is  waived.  (Murray  v*  Home  Benefit  life 
Assn.,  90  CaL  402.) 

149.  In  an  action  upon  a  policy  of  fire  in- 
florance  it  appeared  that  soon  after  the 
oecurrence  of  the  fire  the  defendant  being 
notified  of  the  fact,  directed  the  proofs  to  be 
made  out,  which  was  done,  and  subsequently 
veqtdred  the  plaintiff  to  present  witnesses 
and  vouchers.  After  these  witnesses  and 
vouchers  had  been  examined  at  length  the 
defendant  said  the  proofiiwere  satisfactory. 
instructed  the  plaintiff  to  make  out  formal 
proofs  of  loss,  and  said  that  the  money  would 
be  paid  at  the  expiration  of  the  sixty  davs 
allowed  by  the  pohcy  for  the  payment  of  the 
loss.  Nothing  more  was  said  by  defendant 
until  the  expiration  of  that  period,  when,  in 
resxKUise  to  a  demand  by  the  plaintiff  for  the 
money,  defendant  said  the  policy  had  been 
avmded  by  a  breach  of  its  conditions,  and 
refused  to  pay.  The  defendant  had  full 
knowledge  of  all  the  facts  when,  after  the  ex- 
amination of  the  witnesses  and  vouchers  it 
expressed  its  satisfaction  with  the  proofs  and 
promised  to  pay  the  monev.  Held,  that  these 
acts  on  the  jMrt  of  the  defendant  constituted 
a  waiver  of  any  forfeiture  by  the  plaintiff  re- 
sulting from  aoreach  of  the  conditions  of  the 
policy,  (^verberg  v.  Phenix  Ins.  Co.,  67  Cal. 
36  ) 

Cited  67  Cal.  622;  98  CaL  512. 

150.  If  an  insurance  company  has  a  valid 
defense  to  a  claim  upon  a  policy,  but  never- 
theless requests  the  insured  to  produce  their 
books  ukT  the  property  which  escaped  dam- 
age, and  the  insured  comply  with  the  request 
at  considerable  inconvenience  and  expense, 
there  is  no  waiver  of  the  defense  or  estoppel 
with  respect  to  it,  it  appearing  that  the  con- 
tract provided  for  the  taking  of  sudi  steps, 
and  that  the  insured  would  have  taken  them, 
anyway.  (McCormick  v.  Orient  Ins.  Co.,  86 
CaL  260.) 

151.  If  a  fire  insurance  company  insures 
property  in  the  name  of  a  mortgagee,  who 
represents  himself  to   be  the  owner,   and 


voluntarily  pays  the  loss  to  him,  with  noticf 
of  the  facts  concerning  the  ownership,  it  is 
estopped  from  claiming  the  benefit  ot  a  for- 
feiture clause  for  untrue  misrepresentation  on 
that  point,  and  it  is  immaterial  whether  tiie 
assured  was  owner  or  only  a  mortgagee. 
(Baker  v.  Fireman's  Fund  Ins.  Co.,  79  CaL 
34.) 

Forfeiture,  waiver  of,  what  is  not.  See 
ante,  15. 

Forfeiture  for  nonpayment  of  premium* 
waiver  of.    See  ante,  I,  7. 

Waiver  of  proofs  of  loss.    See  ante,  104. 

Misstatements  or  false  swearing  in  proofs  of 
loss,  effect  of.    See  ante,  I,  9. 

Estoppel  to  claim  misrepresentation.  See 
poe1L211. 

Waiver  of  forfeiture  against  change  of  in- 
terest by  agent.    See  post,  175. 

IB,  Motic9  to  and  Acta  of  Agont  or  Book-koopor. 

152.  A  policy  of  fire  insurance  expressly  ex- 
empted the  insurer  from  being  bound  by  any 
act  or  statement  not  contained  in  the  applica- 
tion for  or  indorsed  on  the  policy.  Held, 
that  notice  to  its  sgent  as  to  a  matter  differ- 
ent from  that  contained  in  the  policy  and 
application  did  not  bind  the  insurer.  (Enos 
V.  Sun  Ins.  Ck>.,  67  CaL  621.) 

158.  Where  the  book-keeper  of  an  insured 
harvester  and  agricultural  works  was  in- 
structed by  a  director  of  the  corporation,  who 
had  been  appointed  as  agent,  to  effect  a  settle- 
ment of  the  loss  by  fire,  to  permit  the  insur- 
ance companies  to  examine  all  the  books 
relating  to  the  property  insured,  and  did,  in 
disobedience  of  his  instructions,  intentionally 
hold  back  and  conceal  those  containing  the 
inventories  of  material  and  estimate  of  cost 
made  by  himself  under  direction  of  the  in- 
sured, and  the  agent  of  the  corporation  there- 
upon informed  the  insurers  that  the  officers 
of  the  corporation  did  not  know  of  any  books 
containins  the  cost  of  construction}  or  the 
amount  of  such  cost,  whereupon  the  msurers 
consented  to  an  award  of  an  amount  of  loss 
exceeding  the  cost  of  the  property,  which 
they  would  not  have  consented  to  had  they 
seen  the  books  thus  concealed,  the  fraud  of 
the  book-keeper  binds  the  corporation,  and 
the  consent  to  the  award  was  thereby  vitiated, 
and  it  is  immaterial  whether  such  inventories 
did  or  did  not  contain  a  correct  statement  of 
the  cost  or  value  of  the  property  thus  in- 
ventoried. (Stockton  Combined  Harvester 
etc  Works  v.  Glen's  Falls  Ins.  Co.,  98  Cal.  557.) 

Acts  within  general  scope  of  business  bind. 
See  ante,  18. 

Power  to  make  parol  contract  of  insurance. 
See  ante,  I.  2. 

Agent's  knowledge  is  notice  to  company. 
See  ante,  I,  5,  b. 

Knowledge  of  authorized  agent  as  a  waiver 
of  condition.    See  ante,  I,  5,  c. 

Secret  limitations  upon  agent's  x>owers.  See 
ante,  80,  60. 

Misstatements  by  agent  of  insurer  See. 
ante,  17, 18. 

IB.  BowBuntttco, 

154.  The  plaintiff  insured  a  certain  building 
against  Ion   by  fire,  and  reinsured  itself 
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affainst  the  same  riak  with  the  defendant* 
The  building  haying  been  burned,  the  party 
insured  brought  an  action  against  tne  onginiu 
insurer  to  recover  for  the  loss,  oi  which  the  re- 
insurer was  notified.  The  two  companies 
thereupon  agreed  that  the  action  should  be 
resisted,  and  that  the  plaintiff  should  control 
the  defense  for  itself  and  as  asent  of  the  de- 
fendant. The  plaintiff,  instead  of  contesting 
the  action,  and  without  the  consent  or  knowl- 
edge of  the  defendant^  abandoned  its  defense, 
compromised  the  daim  with  the  party  in- 
sured, and  had  the  action  dismissed.  This 
action  was  brought  to  recover  from  the  de- 
fendant its  pro  rata  proportion  of  the  moneys 
paid,  and  the  expenses  incunred  by  the  plain- 
tiff in  the  former  action.  Held,  tnat  the  de- 
fendant was  not  liable.  (Ck>mmercial  Union 
Assur.  Go.  y.  American  Central  Ins*  Co.  of 
8t.  Louis,  68  Cal.  430.) 

II.  <{ttestlo]i8  Belattny  to  Fire  Iiunumiiee. 

/.  D99criptioti;  What  inc/ud^d  in;  RoUrenco  to 
Diagram  and  Surre/, 

166.  In  a  policy  of  flre  insurance  a  portion 
of  the  description  which  is  false  will  be  disre- 
garded, where  enough  remains  to  identify  the 
property.  (Hatch  y.  New  Zealand  Ins.  Co., 
67  Cal.  122.) 
Cited  71  Cal.  148. 

156.  The  action  was  brought  on  a  policy  of 
fire  insurance  to  reooyer  for  a  loss  sustained 
by  the  burning  of  a  bam  to  which  plaintiff 
claimed  title  under  a  bill  of  sale  describing 
the  property  as  the  ''Wolfe  houses."  The  de- 
fense was  a  breach  of  warranty  on  the  part  of 
the  plantiff  in  representing  that  the  bam  was 
his  property.  Held,  that  parol  evidence  was 
admissible  to  identify  the  property  included 
in  the  bill  of  sale,  and  that  the  question 
whether  the  bill  of  sale  included  the  bam  was 
one  for  the  jury  to  determine.  (Claffey  v. 
Hartford  Fire  Ins.  Co.,  68  Cal.  169. ) 

157.  A  question  involved  in  the  action  was 
whether  or  not  the  properly  insured,  a  fish- 
ing-scow, was  a  building  within  the  meaning 
of  that  word  as  used  in  the  policy.  Held, 
that  the  question  was  one  of  fact  to  be  deter- 
mined by  the  jury  from  all  the  surrounding 
circumstances.  (Enos  v.  Sun  Ins.  Co.,  67 
Cal.  621.) 

158.  Where  a  fire  insurance  policy  refers 
for  further  particulars  to  the  application  and 
to  a  survey  and  diagram  on  file,  described  "as 
furnished  by  and  made  a  warran^  on  the  part 
of  the  assured,  and  made  a  part  of  the  x>olicy," 
the  fact  that  the  survey  and  diagram  were  not 
furnished  until  after  the  policy  was  delivered, 
although  it  might  prevent  them  from  operat- 
ing as  a  warranty  under  section  2606  of  the 
Civil  Code,  does  not  destroy  their  effect  as  a 
representation  of  facts  maae  as  an  induce- 
ment for  the  issuance  of  the  policy,  and  as 
such  they  are  evidence  which  the  jury  should 
consider  upon  an  issue  as  to  rescission  of  the 

licy.    (Rankin  v.  Amazon  Ins.  Co.,  89  Cal. 


.) 

159.  The  plaintiffs,  creditors  of  the  assured 
and  payees  of  the  policy,  having  promised  to 
furnish  the  survey  and  diagram  referred  to 
in  the  policy,  and  they  having  been  furnished 
in  accordance  with  their  agreement,  and  hav- 


ing become  a  part  of  the  contract,  ooold  not 
object  to  their  introduction  in  evidence  on  the 
ground  that  the  a^^ents  who  signed  them  for 
the  owners  of  the  insured  property  as  appli- 
cants had  no  authority  to  act  on  behalf  of  the 
owners.  (Bankiny.  Amaion  Infl.Co.,89  0al. 
208.) 

160.  In  an  insonace  policy  which  condadee 
with  a  covenant  or  a^freement  that  the  state- 
ments therein  contamed  are  true  "so  Ut  as 
known  to  the  applicant,"  a  statement  to  the 
effect  that  the  building  insured  was  ninety 
feet  from  other  buildings  does  not  amount  to 
a  warranty  that  it  is  so  situated.  (Noone  v. 
Transatlantic  Fire  Ins.  Co.,  88  Cal.  162.) 

2.  iaaanMca  apon  Haira^it  in  Tranait 

161.  Under  a  policy  of  fire  insurance  of  a 
harvesting  machine  purportins  to  be  ux>on  a 
"  threshins  outfit  in  the  field,  "^and  insuring 
it  against  loss  b^  fire  while  "operating  in  the 
f;rain  fields  and  in  transit  from  place  to  place 
in  connection  with  harvesting,"  etc.,  the  in- 
surance company  is  not  liable  for  a  loss  of  the 
machine  by  fire  near  a  blacksmith-shop,  to 
which  it  was  taken  and  left  for  general  re- 
pairs, which  would  require  two  weeks  to 
make,  although  taken  there  with  a  view  to  go- 
ing into  the  field  for  harvestinff  as  soon  as  it 
was  ready  to  fulfill  contracts  which  had  been 
made  for  the  threshing^  of  grain.  The  har- 
vester was  not  "in  transit  from  place  to  place 
in  connection  with  harvesting"  when  de- 
stroyed, within  the  terms  of  the  policy. 
(Mawhinney  y.  Southern  Ins.  Co.,  98  Cai. 
184.) 

162.  A  policy  of  insurance  against  fire  upon 
a  harvestmg  machine,  which  ran  in  terms  for 
a  period  of  one  year,  but  which  contained  s 
clause  in  the  body  of  the  policy,  "all  while 
owned  by  assured  and  known  as  the  Harvest 
King  harvesting  machine  and  outfit,  and 
operating  in  the  grain  fields,  and  in  transit 
from  place  to  place,  in  connection  with  har- 
vesting in  Fresno  county,"  must  be  construed 
as  meaning  that  the  insurance  company  would 
be  responsible  if  the  property  should  be  de- 
stroyed by  fire  at  any  time  diuring  the  year 
while  operating  in  the  grain  fields,  or  in  tran- 
sit from  place  to  place  in  connection  with 
harvesting,  and  does  not  cover  a  loss  by  fire 
occurrine  after  the  harvestinff  season  was 
over,  ana  after  the  machine  had  oeen  taken  to 
the  home  of  the  insured  to  be  put  in  his  shed. 
(Benicia  Agricultural  Works  v.  Germania  Ins. 
Co.,  97  Cal.  468.) 

3,  Prori9ion9  as  to  Building  Falling:  Mdoquato 
Wator  Supply  and  Watehmon. 

168.  If  a  policy  of  insurance  against  fire 
contains  a  clause  that  if  the  building  shall 
fall,  except  by  fire,  the  insurance  shall  im- 
mediately cease,  and  the  walls  of  the  build- 
ing are  of  brick,  and  a  portion  falls,  leaving 
more  than  three-fourths  standing;,  the  build- 
ing is  not  a  fallen  building  within  the  condi- 
tion of  the  policy,  and  if  destroyed  by  fire  in 
that  condition  the  insurance  company  is  lia- 
ble for  the  loss.  (Breuner  v.  Liverpool  etc 
Ins.  Co.,  61  Cal.  101.) 

Condition  against  falling  bmlding.  See 
ante,  137. 
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164*  The  adequacy  of  the  means  employed 
hf  the  insured  for  the  purpose  of  complying 
unth  a  warranty  to  keep  a  supply  of  water  on 
top  of  the  insured  building  in  readiness  for 
immediate  use  is  one  of  fact  for  the  jury; 
and  a  finding  that  the  warranty  has  been  com- 
plied with  will  not  be  held  unsupported  hv 
the  evidence  when  it  appears  that  a  tank 
about  two  feet  deep  and  three  feet  square, 
fed  by  a  small  flume  carrying  water,  was 
located  on  the  roof,  but  below  the  apex 
thereof.  (Sierra  MiUinff  etc.  Co.  t«  Hartford 
Fire  Ins.  Co.,  76  Cal.  286.) 

166.  By  a  policy  of  fire  insurance  ona  mill 
the  insured  warranted  that  durinff  all  the 
time  the  mill  remained  idle  it  woula  employ 
a  watchman  to  be  in  and  upon  the  premises 
insured  night  and  day.  At  the  time  of  the 
fire  the  watchman  was  en  the  premises  con- 
nected with  the  mill,  and  a  snort  distance 
from  but  not  actually  in,  the  building,  and 
was  engaged  in  watching  over  the  premises, 
and  in  a  position  where  he  had  a  better  op- 
portunity of  seeing  the  property  insured  than 
if  he  had  been  in  the  mili-building.  Held, 
that  the  warranty  had  not  been  broken. 
(Sierra  Milling  etc.  Co.  t.  Hartford  Fire  Ins. 
Co.,  76  Cal.  235.) 

166.  The  property  insured  was  a  quarti- 
mill.  At  the  time  of  the  issuing  of  the  policy 
the  mill  was  in  operation,  but  afterwards  be- 
came idle,  and  so  continued  until  destroyed 
by  fire.  One  of  the  conditions  of  the  policy 
was  that  the  insured  should  employ  a  watch- 
man to  guard  the  premises  when  idle.  The 
only  watchman  employed  was  a  person  who 
worked  dunns  the  day,  and  slept  at  night 
too  far  from  the  mill  to  guard  it  against  fire. 
The  mill  could  not  be  seen  from  the  place 
where  he  slept,  nor  did  he  know  of  the  fire 
until  after  it  occurred  and  the  mill  was  de- 
stroyed. Held,  that  the  condition  had  not 
been  complied  with.  (Wensel  y.  Commercial 
Ins.  Ck>.  of  California,  67  Cal.  438.) 

Cited  76  Cal.  238;  89  Cal.  210. 

167.  A  condition  in  a  x>olicy  of  insurance 
uiwn  a  mill  that  during  such  time  as  the  mill 
is  idle  a  watchman  shall  be  employed  by  the 
insured  "to  be  in  and  about  the  premises  day 
and  night  *'  is  broken  if,  during  the  time  that 
the  miu  was  idle,  but  one  watcnman  was  em- 
ployed, who  was  not  instructed  to  watch  the 
mill  at  nieht,  and  who  slept  every  night  in  a 
building  mstant  three  or  four  hundred  feet 
from  the  mill ;  and  upon  such  a  state  of  facts 
it  is  error  to  submit  to  the  jury  the  question 
whether  the  insured  had  i>erformed  the  con- 
ditions of  the  contract.  (Bankin  v.  Amaaon 
Ins.  Co.,  89  Cal.  203.) 

168.  A  man  employed  to  watch  in  the  day- 
time, and  who  is  permitted  to  sleep  at  night, 
is  not  a  watchman  at  nisht.  (BanKin  v.  Am- 
ason  Ins.  Co.,  89  Cal.  208.) 

169.  Although  a  loss  occasioned  by  the  mere 
fault  or  negligence  of  the  watchman,  un- 
affected by  fraud  or  design  on  the  part  of  the 
insured,  is  within  the  protection  of  the  policy, 
yet,  to  entitle  the  insured  to  recoTer,  it  must 
appear  that  he  has  in  good  faith  employed  a 
watchman  to  perform  the  duties  required  by 
the  terms  of  tne  policy.  (Bankin  y.  Amason 
Ins.  Co.,  89  Cal.  203.) 


170.  The  insurers  haying  shown  that  the 
mill  was  idle  the  burden  was  then  cast  upon 
the  insured  to  show  a  compliance  with  the 
warranty  in  the  employment  of  the  watch- 
man. (Bankin  y.  Amason  Ins.  Co.,  89  Cal. 
203.) 

Condition  as  to,  pleading.   See  ante,  138« 

4.  Changp  pf  Tftf9,  Ownership,  or  ^••ss«/oii. 

171.  A  further  condition  of  the  i>olicy  was 
that  if  any  change  should  take  place  in  the 
possession  of  the  property  without  the  writ- 
ten consent  of  the  insurer  the  policy  should 
be  yoid.  Held,  that  the  condition  was  vio- 
lated by  leasing  the  property  and  surrender- 
ing possession  to  the  lessee  without  such  con- 
sent. (Wensel  v.  Commercial  Ins.  Co.  of 
California,  67  Cal.  438. ) 

172.  Where  an  application  for  insurance 
ux>on  an  uncompletedf  buildine  designed  for  a 
hotel  or  boarding-house  stated  that  the  build- 
ing was  to  be  occupied  by  a  tenant  for  hotel 
purposes  (no  particular  tenant  being  named), 
and  the  insurers  had  full  knowledge  before 
the  issuance  of  the  policy  that  it  was  to  be 
so  occupied,  the  taking  of  possession  of  the 
property  by  a  tenant,  under  a  lease  for  a  term 
of  years,  executed  after  the  insurance  was 
effected,  and  which  contained  an  agreement 
that  the  tenant  would  purchase  the  property 
on  or  before  the  expiration  of  the  lease,  at  a 
specified  price,  does  not  constitute  a  change 
in  the  title  to  orpossessiun  of  the  insured 
premises  sufficient  to  violate  a  condition  of 
the  policy  that  it  should  become  void  if  any 
such  change  should  take  place.  (Smithy. 
Phoenix  Ins.  Co.,  91  Cal.  323.) 

173.  The  issuance  of  the  policy  under  such 
application  was  an  express  consent  to  posses- 
sion by  any  tenant  to  be  selected  by  the  as- 
sured, subject  to  revocation  by  canceling  the 
policy  and  returning  the  premium  if  an  objec- 
tionable tenant  was  selected.  ( Smith  y.  Phoe- 
nix Ins.  Co.,  91  Cal.  323.) 

174.  Although  a  vendee  in  possession  under 
an  executory  contract  for  the  sale  of  land  may 
maintain  the  possession  against  the  vendor  as 
long  as  he  performs  his  part  of  the  agree- 
ment, and  ux>on  full  compliance  may  enforce 
specinc  performance  of  the  vendor's  contract 
to  convey  the  legal  title,  yet  the  vendor,  un- 
der such  contract,  cannot  recover  the  pur- 
chase price  from  the  vendee  where  valuable 
buildings  have  been  destroyed  by  fire  before 
the  day  fixed  for  payment  and  conveyance, 
unless  the  vendee  has  taken  possession  under 
the  contract  as  distinguished  from  posses- 
sion under  a  lease,  or  has  the  right  to  such 
possession  before  tne  occurrence  of  the  loss. 
(Smith  v.  Phoenix  Ins.  Co.,  91  Cal.  323.) 

175.  Where  a  policy  of  fire  insurance  was 
issued  in  the  name  of  a  lessee,  at  the  instance 
of  a  lumber  company,  which  furnished  ma- 
terial for  the  erection  of  a  frame  building  by 
the  lessee,  and  the  lumber  company  paid  the 
premium  and  received  the  policy  which  pro- 
vided that  the  loss,  if  any,  snould  be  payable 
to  the  lumber  company,  as  its  interest  may 
appear,  and  also  provided  that  if  any  change 
takes  place  in  title  or  possession  without  the 
consent  of  the  insurance  company  indorsed 
on  the  policy,  the  policy  shall  be  yoid,  but 
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contained  no  provision  in  regard  to  the  mode 
of  waiver  of  a  forfeiture,  or  statins  by  whom 
a  waiver  mi^^t  be  made^  it  moat  Be  aasomed 
that  the  locid  agent  who  issaed  the  policy  had 
power  to  bind  uie  insurance  company  by  such 
waiver  by  his  acts  or  declarations,  and  its 
right  to  terminate  the  policy  on  account  of 
the  surrender  of  the  leasehold  interest  by  the 
lessor,  without  indorsement  of  consent  on  the 
policy,  is  waived  by  the  declaration  of  such 
local  agent  to  the  agent  of  the  lumber  com- 
pany that  no  change  in  the  x>olicy  of  insur- 
ance was  necessary  on  account  of  such  sur- 
render. (West  Coast  Lumber  Go.  v.  State 
Investment  and  Insurance  Co.,  98  Cal.  502.) 

176.  Assignment  b^  partner  of  his  interest 
in  insured  property  without  the  consent  of  the 
insurer  viiiates  the  policy  as  to  the  interest 
assigned  where  the  policy  contains  a  clause 
against  assignment  without  the  insurer's  con- 
sent. (Shuggart  y.  Lycoming  Ins.  Co.,  55 
Cal.  408.) 

177.  Where  a  policy  of  flre  insurance  con- 
tains a  provision  avoiding  it  if  the  property 
insured  should  be  sold  or  otherwise  disposed 
of  by  the  assured,  so  that  all  his  interest 
therein  ceased,  and  a  sale  of  the  property  is 
made  by  the  assured  on  credit,  his  equitable 
lien  as  vendor  is  not  sufficient  to  keep  the 
policy  alive  for  the  benefit  of  a  third  person, 
to  whom  the  vendee  has  procured  the  loss  to 
be  made  payaUe.  (California  State  Buik  v« 
Hamburg-Bremen  Ina.  Co.,  71  Cal.  11.) 

176.  Where  insurance  is  effected  on  mort- 
gaged property,  and  the  loss  is  made  ^yable 
to  the  mortgagee,  and  the  mortgage  is  fore- 
closed, the  proi>erty  sold,  and  a  de(M  made  to 
the  mortga^^,  it  seems  that  there  is  not  such 
an  alienation  of  the  title  as  to  forfeit  the 
mortf^agee's  right  to  recover  on  the  policy. 
(National  Bank  of  D.  O.  Mills  &  Co.  y.  Union 
Ins.  Co.,  88  Cal.  497.) 

179.  A  mortgagee  of  insured  property,  to 
whom  the  loss  is  made  payable,  is  entitled  to 
recover  the  loss  to  the  full  extent  of  the  mort- 

S;age  debt,  although  the  flre  occurred  alter  a 
oreclosure  sale  and  purchase  b^r  the  mort- 
gagee thereat,  but  before  the  time  for  re- 
demption had  elapsed,  and  before  the  execu- 
tion of  a  sheriff's  deed  to  the  mortgag^ee. 
(National  Bank  of  D.  O.  Mills  &  Go.  y.  Union 
Ins.  Co.,  88  Cal.  497.) 

180.  Fact  that  insurance  company  haa  no 
notice  of  change  of  possession  of  the  insured 
premises  will  not  invalidate  the  insurance  as 
to  a  mortgagee  who  is  not  aware  of  the  change, 
if  an  indorsement  on  the  policy  provides  that 
the  mortgagee  shall  become  payee  to  the  ex- 
tent of  the  mortgage,  and  shall  not  be  affected 
by  the  acts  or  negligence  of  the  mortgagor, 
but  must  notify  the  insurance  company  of 
any  change  in  title  or  possession  of  the  prop- 
erty whenever  he  shall  become  aware  thereof. 
(National  Bank  of  D.  O.  Mills  &  Co.  v.  Union 
Ins.  Co.,  88  Cal.  497.) 

181.  A  clause  in  an  insurance  policy,  that 
the  same  shall  be  void  if  any  change  occurs  in 
the  buildine  by  which  the  degree  of  risk  is  in- 
creased without  the  written  consent  of  the 
company,  has  reference  only  to  a  change  pro- 
duced by  the  act  of  the  insured,  to  which  the 


oompany  ooald  ooiuent  upon  sppUoation  •oi 
the  insured,  and  not  to  a  change  occasioned 
by  accident  or  a  caose  over  which  the  insured 
had  no  control.  (Breuner  y,  liyerixx)!  eto* 
Ins.  Co.,  51  Cal.  101.) 

182.  A  recital  in  an  insunmoe  polioy  that 
"it  is  understood  and  agreed  that  tne  within- 
described  premises  have  been  leased"  by  cer- 
tain parties  named  will  not  be  held  to  be  an 
express  warranty  where  it  appears  that  the 
I>roperty  had  formerly  been  leased  to  the  par- 
ties named,  although  not  then  so  leased,  and 
that  there  was  no  intentional  misstatement 
by  the  assured  if,  by  another  provision  of  the 
policy,  it  was  to  beoome  voia  only  in  case  of 
an  intentional  misstatement  or  concealment 
of  a  material  fact.  (National  Bank  of  D.  O. 
Mills  A  Co.  V.  Union  Ins.  0>.,  88  Cal.  497.) 

Provision  as  to  occupancy,  waiver  oL  See 
ante,  41. 

5.  /iicmsss  of 


183.  Where  it  is  stipulated  in  a  policy  of 
fire  insurance  that  it  snail  be  void  if  the  ri^ 
be  increased  by  any  means,  and  that  nothinj^ 
shall  be  construed  as  a  waiver  of  the  condi- 
tion by  the  insurer  unless  there  be  a  distinct 
and  specific  agreement,  clearly  expressed  and 
indorsed  on  tne  policy,  no  officer  or  agent  of 
the  insurer  can  authorise  an  increase  of  the 
risk  in  any  manner  other  than  that  prescribed 
by  the  policy.  (Gladding  y.  California 
Farmers' Mutual  Fire  Ins.  Assn.,  86  Cal.  6.) 
Cited  67  Cal.  440, 622 ;  76  Cal.  428 ;  88  Cal.  2G9 ; 

98  Gal.  509. 

184.  The  plaintiff  kept  fireworks  upon  the 
insured  premises.  Held,  that  this  was  not  a 
violation  of  a  clause  of  the  x>olicy  prohibiting 
the  keeping  or  using  of  gunpowder  upon  the 

£  remises.    (Tischler  y.  California  Farmers* 
[utual  Fire  Ins.  Co.,  66  Gal.  178.) 

185.  If  a  i>olicy  of  insurance  contains  a  danse 
that  if  the  assured  keep  gunpowder  the  same 
shall  be  yoid,  and  the  com^aint  avers  that 
the  plaintiff  faithfully  complied  with  the 
terms  of  the  policy,  and  the  answer  does  not 
deny  the  same,  nor  set  up  as  new  matter  the 
keeping  of  gunpowder  as  a  defense,  the  fact 
that  gunpowder  was  kept  cannot  be  insisted 
on  as  a  defense.  (Gassada  y.  Fhcanix  Ins. 
Co.,  28  Cal.  628.) 

Cited  66  Cal.  179. 

186.  Where  a  policy  of  fire  insurance  upon 
floods  in  a  store  contained  a  clause  prohibit- 
ing the  use  of  any  burning  fluid  or  chemioJ 
oils,  and  a  subsequent  clause  expressly  per- 
mitted the  use  of  kerosene  oils  for  lignte  in 
dwellings,  held,  that  the  use  of  kerosene  oil 
as  a  light  in  the  store  rendered  the  poli<nr  null 
and  void.  (Cerf  v.  Home  Ins.  Co.,  44  Gal. 
320.) 

187.  Where  the  owner  of  a  store  in  which 
the  goods  were  assured  slept  in  a  small  back 
room  at  the  store  with  his  clerk,  but  kept  a 
kerosene  lamp  burning  at  night  in  the  store, 
for  protection  against  burglars,  held,  that 
such  use  did  not  constitute  the  premises  a 
dwelling,  so  as  to  avoid  a  clause  in  the  policy 
which  prohibited  the  use  of  kerosene  light  in 
the  store.  (Cerf  v.  Home  Ins.  Co.,  44  Gal. 
320.) 

188.  If,  in  an  action  upon  a  flre  insurance 
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policy,  the  defendant  avers  in  his  answer  that 
the  nsk  was  materiallr  increased  by  the  stor- 
age of  goods  of  an  innammable  nature  in  an 
adjacent  building  of  the  j>laintiff ,  contrary  to 
tiie  provisionB  of  the  policy,  and  evidence  has 
been  introduced  on  the  subiect,  the  court 
diould  find  as  to  the  fact.  (Giaddinff  v.  Cali- 
fornia Farmers'  Mutual  Fire  Ins.  Assn.,  66 
Cal.  6.) 

Knowledge  by  agent  that  petroleum  stored 
as  waiver.    See  ante,  42. 

189.  Where  a  clause  of  a  i>olicy  provides 
that  it  shidl  be  void  "if  the  risk  be  increased 
by  any  means,"  the  fact  that  there  was  an 
increase  of  risk  by  the  act  of  the  assured  is  an 
affirmative  defense,  and  must  be  set  up  in  the 
answer.  (Tischler  v.  California  Farmers' 
Mutual  Fire  Ins.  Co.,  66  Cal.  178.) 

e.  Total  lots;  Actual  Co8t  ¥a/uo* 

190.  A  total  loss  does  not  mean  an  absolute 
extinction.  In  reference  to  a  building,  there- 
fore, the  question  is  not  whether  all  the  parts 
and  materials  composing  it  are  absolutely  or 
physically  destroyed,  but  whether,  after  the 
nre,  the  thing  insured  exists  as  a  building? 
An  insurance  upon  a  building  is  an  insurance 
njwn  the  building  as  such,  and  not  ^pon  the 
materials  of  which  it  is  composed.  (Williams 
T.  Hartford  Ins.  Co.,  54  Cal.  442.) 

191.  The  action  was  brought  on  a  i>olicy  of 
fire  insurance  to  recover  for  a  loss  caused  by 
the  burning  of  the  insured  building.  The 
policy  in  question  contained  a  provision  that 
in  no  case  should  the  claim  for  loss  be  for  a 
greater  sum  tnan  the  actual  damage  to  or  cash 
-value  of  the  property  at  the  time  of  the  fire ; 
that  the  cash  value  of  the  property  should  in 
no  case  exceed  what  would  be  the  cost  to  the 
assured  at  the  time  of  the  fire  of  replacing  the 
same ;  and  in  case  of  the  depreciation  of  the 

Sroperty  from  use  or  otherwise,  a  suitable  de 
uction  from  the  cash  cost  of  replacing  the 
same  should  be  made  to  ascertain  the  actual 
cash  value.  On  the  trial  a  witness,  having 
testified  as  to  the  cost  of  replacing  the  build- 
ing, was  asked  bv  the  defendant  what  would 
be~a  reasonable  deduction  from  his  estimate 
of  the  cost  of  replacing  for  depreciations  in 
the  value  of  the  oriflnnal  building  since  the 
time  it  was  built.  The  court  excluded  the 
question  on  the  ground  that  it  was  immaterial, 
jaeld,  that  the  rulins  was  proper,  as  the  ma- 
terial question  was.  What  was  the  actual  con- 
dition and  value  of  the  building  at  the  time 
of  the  fire?  (Hegard  v,  California  Ins.  Co., 
72  Cal.  535.) 

7.  Phadtng  and  EvideneB  in  Action, 

192.  The  complaint,  in  an  action  on  a  fire 
insurance  policy,  which  alleges  that  the  in- 
sured was  the  owner  of  the  property  at  the 
time  of  the  insurance  and  at  tne  time  of  the 
fire,  its  value  at  those  times,  and  also  that  it 
was  totally  destroyed  by  fire,  sufficiently 
ohows  the  damage  sustained  by  the  insured 
by  reason  of  the  fire.  (Blasingame  v.  Home 
Ins.  Co.  of  New  York,  75  Cal.  m.) 

Pleading  in  action  on  policy.  See  ante,  I, 
13,  c 

193.  In  an  action  on  a  x>olioy  of  fire  insur- 
ance, where  the  defense  is  made  that  the 
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Slaintiff  himself  set  fire  to  the  nremiseS|  evi- 
ence  is  admissible  on  behalf  of  the  plamtifE 
that  property  belonging  to  him,  other  than 
that  covered  oy  the  policy,  was  destroyed  by 
the  fire.  (Menk  v.  Home  Ins.  Co.,  76  Cal. 
50.) 

194.  On  the  trial,  where  the  defense  was  a 
false  answer  as  regards  incendiarism,  the  tes- 
timony of  a  witness  that  the  premises  had 
been  partly  burned  prior  to  the  application, 
was  admitted  over  the  objection  of  tne  plain- 
tiff. Held,  that  the  court  was  not  prepared  to 
sa^  that  this  circumstance,  though  in  itself  of 
trifling  import,  in  no  degree  tended  to  show 
that  tne  applicant  had  apprehension  of  incen- 
diarism. (Koberts  v.  JStna  Ins.  Co.,  58  Cal. 
83.) 

195.  In  such  an  action  the  admission  in 
evidence  of  an  affidavit  made  by  the  plaintiff 
soon  after  the  fire,  in  proof  of  the  loss,  is  an 
immaterial  error  when  the  plaintiff  testifies 
to  the  same  facts  as  those  stated  in  the  affida- 
vit, and  the  court  expressly  limits  the  effect 
of  the  paper,  as  evidence,  to  showing  that  the 
affidavit  had  been  made.  (Menk  v.  Home 
Ins.  Co.,  76  Cal.  50.) 

Evidence  of  ignorance  of  oontenta  of  appli- 
cation.   See  ante,  139. 

Evidence  in  action  on  i>61iGy«  See  ante,  I, 
13,  c    . 

in.  ({mesttons  Belattny  to  Marine  Iiuraur* 

anee. 

1^6.  A  xK)licy  of  marine  insurance  implies  a 
warranty  that  the  vessel  shall  not  oeviate 
from  the  voyage  declared  in  the  policy.  Anv 
voluntary  deviation  is  a  change  of  the  risk 
and  a  departure  from  the  contract,  the  legal 
effect  of  which  is  to  dischaige  the  insurers 
from  liability  for  any  loss  happening  to  the 
thinff  insured  subsequently  to  the  unauthor- 
ized deviation.  ( Schroeder  v.  Schweiser  Lloyd 
Transport  Yersicherung's  Gesellschaft,  66  Cal* 
294.) 

197.  The  action  was  brought  on  a  time 
policy  of  marine  insurance  to  recover  for  a 
total  loss.  According  to  the  terms  written 
in  the  body  of  the  policy  the  vessel  insured 
was  permitted,  with  certain  exceptions,  to 
prosecute  voyages  any  where  upon  tne  naviga- 
ble waters  of  the  globe.  On  the  back  of  the 
policy,  by  u^reement  of  the  x>arties  thereto,  a 
written  indorsement  was  made  as  follows: 
''Vessel  to  be  employed  on  the  Gulf  of  Cali- 
fornia, and  captain  is  privileged  to  act  as  his 
own  pilot  without  prejudice  to  this  insur- 
ance." Held,  that  the  effect  of  the  indorse- 
ment was  not  to  restrict  the  vessel  to  the 
Gulf  of  California.  (Gulf  of  California  Navi- 
gation and  Express  Co.  v.  State  Investment 
and  Insurance  Co.,  70  Cal.  586.) 

198.  It  is  an  implied  condition  of  a  policy 
of  marine  insurance  that  the  ship  named  in 
it  shall  not,  after  the  commencement  of  the 
risk,  be  changed  without  necessity  or  the  con- 
sent of  the  underwriters ;  for  such  unneces- 
sary or  unsanctioned  change  of  the  ship  would 
produce  an  alteration  of  the  risk  run  by  the 
underwriters,  and  therefore  exempt  them 
from  their  liability.  ( Schroeder  v.  Schweiaer 
Lloyd  Transport  Yersicherungs  Gesellschaft, 
60  Cal.  467.) 
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199.  The  defendant  insured  certain  wheat 
for  the  plaintififs  on  the  steamer  Colorado,  for 
a  voyage  from  San  Frandsoo,  by  way  of 
Yokohiuna,  to  Hong  Kong,  and  thence  by  the 
usual  connections  to  Batavia.  It  was  the 
usual  practice  to  carry  cargoes  to  Hong  Kong 
without  transhipment  at  Yokohama,  or  con- 
necting for  that  purpose  with  any  other  ves- 
sel at  the  last-named  port.  At  Yokohama  the 
wheat  in  question  was  transhipped  to  other 
vessels  ana  carried  to  Hong  Kbn^,  where  it 
was  stored  in  a  warehouse  to  await  connec- 
tions for  Batavia.  Held,  that  the  tranship- 
ment at  Yokohama  was  a  deviation  from  the 
policy,  and  released  the  insurer  from  liability 
for  the  subsequent  loss,  although  the  bill  of 
lading,  the  form  of  which  was  well  known  to 
the  defendant,  contained  a  provision  author- 
izing a  transhipment  at  Yokohama,  no  evi- 
dence being  onered  that  such  transhipment 
had  ever  before  been  made  by  the  carrier. 
(Schroeder  v.  Schweiser  Lloyd  Transport 
Vendcherungs  Gesellschaft,  66  Gal.  294.) 

200.  Plaintiff's  wheat  was  insured  by  the 
defendant  on  the  steamer  Colorado  and  con- 
nections. The  customs  and  usage  of  the 
steamship  company,  with  reference  to  cargoes 
to  Hong  Kong  and  Batavia,  was  for  the  ship 
taking  the  cargo  at  San  Francisco  to  carry  the 
same  to  Hong  Kong  without  transhipment ; 
but  in  this  case  the  cargo  was  transhipped  in 
Yokohama  (without  necessity)  to  other  ships 
of  the  company,  and  by  them  carried  to  Hong 
Kong,  where  it  was  lost.  Held,  the  "connec- 
tions" referred  to  in  the  policy  were  the 
regular  connections  of  the  companv  only,  and 
the  term  was  not  intended  to  include  a  casual, 
unusual,'  and  unanticipated  connection  with 
a  i^p  substituted  for  the  occasion  upon  a 
state  of  thinss  temporary  in  its  nature,  and 
unknown  at  tne  time  that  the  contract  was 
made.  The  loss  at  Hong  Kong  occurred  sub- 
sequent to  the  change  of  ship,  and,  under  the 
terms  of  the  policy,  the  defendant  was  not  re- 
sponsible. (Schroeder  v.  Schweiser  Uoyd 
Transport  Yersicherungs  Gesellschaft,  60  (^. 
467.) 

201.  A  loss  occasioned  to  a  steamboat  by 
the  bursting!  of  its  boiler  is  not  a  loss  caused 
by  the  "  penis  of  the  sea"  within  the  mean- 
ing of  a  marine  policy  insuring  against  such 
perils.  (Miller  v.  California  Ins.  Co.,  76  Cal. 
146.) 

202.  In  an  action  to  recover  for  a  loss  occa- 
sioned by  the  bursting  of  the  boiler,  under  a 
clause  in  the  policy  making  the  insurer  liable 
for  losses  "  for  which  insurers  are  liable  by 
the  rules  and  customs  of  insurance"  in  a  par- 
ticular place,  the  complaint  must  allege  tnat, 
by  the  customs  of  insurance  in  that  place, 
insurers  are  liable  for  losses  caused  by  tne  ex- 
plosions of  boilers.  (Miller  v.  California  Ins. 
Co.,  76  Cal.  146.) 

203.  When  an  express  oomx>any  which  is 
engaged  in  transporting  bullion  and  treasure 
for  mre  on  vessels,  as  a  common  carrier,  in- 
sures such  bullion  and  treasure,  and  the  policy 
given  by  the  insurance  company  provides  that 
the  express  company  is  insured  upon  treas- 
ure and  bullion  to  be  laden  at  the  ports 
(naming  them),  and  that  the  adventure  upon 
such  bullion  and  treasure  shall  begin  from 


and  immediately  following  the  loading  thereof 
on  the  vessels  at  the  ports  named,  the  danae 
which  provides  where  the  adventure  diall  be* 
gin  is  not  to  be  construed  aa  a  warranty,  but 
as  a  mere  recital  of  the  expectation  that  the 
treasure  insured  was  to  be  shipped  from  the 
designated  ports.  (Wells,  Fargo  A  Co.  v. 
Pacific  Ina.  Co.,  44  Cal.  897.) 

204.  The  risk  in  such  x>oliGT  oommences 
when  bullion  or  treasure  is  on  Doard  the  ves- 
sel, in  the  hands  of  the  messenger  of  the  as- 
sured at  one  of  the  ports  named,  even  if  it 
was  not  taken  on  board  at  one  of  the  porta 
named,  but  at  some  other  place  in  the  course 
of  the  voyage,  or  was  hanaed  to  the  messen- 
ger by  a  passenger,  away  from  one  of  the 
ports  named.  (Wells,  Fargo  &  Co.  v.  Pacific 
Ins.  Co.,  44  Cal.  S97.) 

206.  When  such  policy  contained  a  dauae 
that  the  asent  of  the  express  company  should 
forward  to  nis  principal  advices  of  the  amount 
of  each  shipment  of  Dullion  and  treasure,  and 
that  the  risks  should  be  reported  to  the  insur- 
ance company  for  indorsement  on  the  policy 
as  soon  as  xnown  to  the  assured,  it  became  the 
duty  of  the  assured  to  report  to  the  insurance 
company  the  amount  of  a  shipment  as  soon 
as  it  was  known,  no  matter  from  what  source 
the  information  was  obtained;  but  the  for- 
warding of  advices  by  the  agent  of  the  as- 
sured, of  the  amount  and  place  of  a  shipment, 
was  not  indispensable  to  the  right  of  the  as- 
sured to  demand  an  indorsement  of  the  ri^ 
on  the  policv  and  to  recover  payment  in  case 
of  loss.  (Wells,  Fargo  A  Co.  v.  Pacific  Ins. 
Co.,  44  Cal.  S97.) 

206.  The  fact  that,  under  such  circum- 
stances, a  loss  occurs  and  becomes  known  to 
the  assured  before  it  is  reported  to  the  insur- 
ance company  for  indorsement  on  the  policy, 
does  not  release  the  insurer  from  his  obliga- 
tion to  make  it  good,  provided  it  is  reported 
as  soon  as  known  to  the  assured.  (Wells, 
Ilargo  &  Co.  V.  Pacific  Ina.  Co.,  44  Cal.  897.) 

207.  The  complaint  allejsed  that  the  vessel 
insured,  while  employed  in  the  Gulf  of  Cali- 
fornia, was  on  a  certain  day  totally  lost  by 
the  perils  of  the  sea.  The  answer  denied  that 
the  vessel,  while  employed  in  the  Gulf  of  Cali- 
fornia was.  on  the  day  allied,  or  at  an v  other 
time,  totally  lost  by  the  perils  of  the  sea. 
Held,  that  uie  answer  did  not  deny  the  total 
loss  of  the  vessel  by  the  perils  of  the  sea. 
(Gulf  of  California  etc.  Co.  v.  State  Invest- 
ment and  Insurance  Co.,  70  Cal.  686.) 

Pleading  in  action.    See  ante,  1, 13,  c. 

208.  The  plaintiff  recovered  a  verdict  for  the 
amount  of  the  policy.  On  the  trial  the  de- 
fendant asked  tne  court  to  instruct  the  jury 
that  the  verdict  should  be  reduced  by  the  sum 
for  which  the  vessel  was  sold  after  its  aban- 
donment, on  the  ground  that  the  plaintiff  was 
presumea  to  have  received  the  proceeds  of  the 
sale,  and  that  the  defendant  should  have 
creait  therefor.  No  issue  upon  this  point  was 
raised  by  the  pleadines.  Held,  that  the  in- 
struction was  proi)erTy  refused.  (Gulf  of 
California  etc.  Co.  v.  State  Investment  and 
Insurance  Co.,  70  Cal.  686.) 

Becovery  in  action  as  a  bar.    See  ante,  I, 
13,  d. 
General  average.    See  General  Average. 
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Abandonment  of  vesael  partly  insared, 
effect  of.    Bee  Towage,  i. 

InBuranoe  of  vesaei  doea  not  affect  tight  of 
action  for  loea*    See  Towage,  4. 

Breach  of  contract  by  charterer  to  insure. 
See  Shipping,  II. 

IT.  ituestioiis  Belattng  to  life  Inmiraiiee. 

209.  The  validity  of  a  life  insorance  policy 
iasutsd  to  a  creditor  of  the  person  whose  life 
is  insured,  prior  to  the  adoption  o(  the  Civil 
Code,  must  be  determined  by  the  common 
law  applicable  to  the  question  of  insurable 
interest,  under  which  it  seems  that  a  debt, 
even  though  not  legally  collectible  by  reason 
of  the  bar  of  the  statute  of  limitations,  gives 
an  insurable  interest.  (Curtiss  v.  2Btna  life 
In8.Co.,  90Cal.  245.) 

210.  At  common  laiv  a  binding  contract  to 
advance  money  to  the  person  whose  life  is  in- 
sured, on  his  aemand,  gives  to  the  creditor  an 
insurable  interest  in  his  life.  (Curtiss  v. 
JBtna  Life  Ins.  Co.,  90  Cal.  245.) 

211.  Although  it  does  not  appear  that  the 
creditor  was,  at  the  date  of  the  policy,  bound 
hv  a  written  contract  to  advance  the  amount 
of  title  policy,  yet  if  it  appears  that  future  ad- 
vances were  promised,  and  that  the  person 
whose  life  was  insured  had  made  a  written 
acknowledgment  of  a  large  subsisting  in- 
debtedness, that  a  full  and  correct  statement 
of  all  the  facts  was  made  to  the  agent  of  the 
insurance  oomx>any,  that  the  company  con- 
tinued to  receive  tne  premiums  with  knowl- 
edge of  the  facts,  auu  that  the  plaintiff,  on 
the  faith  of  the  policy,  finally  aavanced  the 
full  amount  thereof,  the  compsmy  is  es- 
topped to  allege  a  misrepresentation  of  an 
insurable  interest  to  the  full  amount  of  the 

Slicy.    (Curtiss  v.  ^tna  Life  Ins.  Co.,  90 
1.  2460 

212.  A  tubercular  affection  of  the  lungs,  or 
tubercles  upon  the  lungs,  or  tubercles  on  the 
brain,  or  consumption,  either  of  them  consti- 
tute a  local  disease,  as  matter  of  law,  within 
the  meaning  of  the  word  "  local "  when  used 
by  a  life  insurance  company  to  an  applicant 
for  insurance,  by  asking  him  if  he  has  a  local 
disease.  (Scoles  v.  Universal  Life  Ins.  Co., 
42  Cal.  528.) 

218.  The  question.  Who  was  the  usual  medi- 
cal attendant  upon  an  applicant  for  life  insur- 
ance? is  a  question  of  fact  for  the  jury  in  an 
action  on  a  life  insurance  policy.  (Scoles  v. 
Universal  life  Ins.  Co.,  42  Cal.  523.) 

214.  If  one  who  has  had  his  life  insured 
writes  to  his  father  and  sisters  that  the  insur- 
ance was  made  for  their  benefit,  but  makes  no 
assignment  or  delivery  of  the  policy  to  them, 
it  amounts  only  to  an  executory  agreement  to 
create  a  trust  in  future,  and  cannot  be  en- 
forced in  equity.  (Estate  of  Webb,  49  Cal. 
641.) 

216.  The  expression  in  an  application  for 
insurance  of  a  "desire'*  to  dispose  of  the  pro- 
ceeds of  the  policy  in  a  certain  manner  is  to 
be  construed  as  a  prox>osal  for  insurance  in 
accordance  with  the  expressed  wish  of  the  ap- 

Slicant.    (Yore  v.  Bankers'  etc.  Life  Assn., 
S  Cal.  609.) 

216.  Where  a  policy  of  life  insurance  does 


not  designate  any  particular  beneficiary,  but 
provides  that  it  shall  be  paid  subject  to  the 
will  of  the  insured,  and  the  latter,  by  his 
will,  bequeaths  his  entire  estate  to  a  particu- 
lar person,  subject  to  the  jmyment  of  his 
debts,  the  executor  of  the  insured  is  the 
proper  person  to  whom  the  insurance  money 
should  be  paid,  and  he  may  maintain  an  ac- 
tion therefor  in  his  own  name  without  loining 
the  legatee.  (Winterhalter  v.  Workmen's 
Guarantee  Fund  Assn.,  75  Cal.  245.) 

217.  Where  an  application  for  life  insurance 
requested  that  the  policy  should  be  payable 
in  accordance  with  a  future  will  of  the  appli- 
cant, pending  which  the  applicant  desired  to 
have  it  stand  in  favor  of  nis  lawful  heirs, 
and  the  policy  issued  is  made  payable  merely 
to  his  lawful  heirs,  there  is  no  binding  con- 
tract until  the  insured  assents  to  the  terms 
given  in  the  policy  by  accepting  the  same, 
and  the  contract  is  to  be  considered  as  having 
been  made  in  the  county  where  the  policy 
was  accepted,  and  not  in  the  county  where  it 
was  issued.  (Yoie  v.  Bankers'  etc.  Life 
Assn.,  88  Cal.  609.) 

218.  When  a  policy  of  life  insurance  con- 
tains a  provision  that  the  company  does  not 
assume  the  risk  of  self-destruction  of  the  in- 
sured person  it  is  not  incumbent  on  the 
plaintiff  to  plead  or  prove  that  the  insured 
person  had  not  committed  self-destruction, 
but  the  burden  rests  upon  the  insurance  com- 
pany to  plead  and  prove  such  self-destruction 
as  matter  of  defense.  (Dennis  v.  Union 
Mutual  Life  Ins.  Co.,  84  Cal.  570.) 

219.  When  the  proofs  of  loss  furnished  by 
the  assured  to  the  insurance  company  and 
the  evidence  adduced  on  the  trial  by  the  com- 
pany show  without  conflict  that  the  death  of 
the  insured  person  was  not  accidental,  but 
that  he  committed  suicide  or  self-destruction 
with  a  pistol  while  temporarily  insane,  if 
there  is  a  provision  in  the  policy  relieving  the 
company  from  risk  in  case  of  self-destruction 
of  the  insured,  whether  voluntary  or  involun- 
tary, and  whether  he  be  sane  or  msane  at  the 
time,  a  recovery  upon  the  policy  will  be  pre- 
cluded by  such  proof,  and  a  judgment  thereon 
in  favor  of  the  assured  must  be  reversed. 
(Dennis  v.  Union  Mutual  Life  Ins.  Co.,  84 
Cal.  670.) 

220.  When  an  insurance  company  or  bene- 
fit association  denies  all  liability  for  the  pay- 
ment of  insurance  the  general  rule  is  that 
preliminary  proof  of  the  death  is  waived. 
(Millard  v.  Supreme  Council,  81  Cal.  340.) 

221.  In  an  action  upon  a  life  insurance 
X>olicy  the  plaintiff  gave  in  evidence  the  rec- 
ord of  the  proceedings  of  a  coroner's  jury  for 
the  sole  purpose  of  showing  a  compliance  with 
the  requirements  of  the  policy  as  to  prelimi- 
nary proofs  of  death.  That  jury,  by  its  ver- 
dict, had  found  that  the  deceased  committed 
suicide.  Held,  that  this  was  prima  facie  evi- 
dence of  the  manner  and  cause  of  the  death 
of  the  insured,  and  that  the  effect  of  the  pro- 
ceedings was  not  limited  to  the  purpose  for 
which  they  were  given  in  evidence.  (Wal- 
ther  V.  Mutual  Life  Ins.  Co.,  65  Cal.  417.) 

222.  Where  the  policy  provided  that  the 
money  should  be  paid  within  ninety  days 
after  proof  that  the  insured  received  injuries 
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which  alone  "occasioned  his  death  within 
ninety  days  from  the  happeninfl;  thereof," 
averments  in  the  complaint  that  ^'more  than 
ninety  days  had  elajwed  prior  to  the  com- 
mencement of  this  snit,  after  sufficient  proof 
that  the  insured,  at  a  time  within  the  con- 
tinuance of  the  said  policy,  had  sustained 
hodily  injuries,  efFecteid  through  external, 
violent,  and  accidental  means  within  the  in- 
tent and  meanins  of  said  policy  that  such  in- 
juries alone  had  occasioned  death  within 
ninety  days  from  the  happening  of  such  in- 
juries," together  with  a  ^neiiu  averment 
that  the  deceased  and  plaintiffs  "  have  duly 
complied  with  all  the  terms  and  conditions  of 
said  policr^  and  renewal  hy  them,  or  either  of 
them,  to  be  kept  or  performed,"  sufficiently 
aver  notice  and  proofs  of  death  as  required 
by  the  policy,  and  show  the  maturity  of  the 
cause  of  action.  (Bdchards  v.  Travelers'  Ins. 
Co.,  89  Cal.  170.) 
Cited  8  Utah,  439,  441. 

223.  In  an  action  upon  a  life  insurance 
X>olicy,  brought  by  the  administratrix  of  the 
assur^,  the  insurance  company  cannot  prop- 
erly question  the  plaintiff  as  to  another  policy 
held  by  the  deceased  in  another  company, 
and  as  to  the  payment  of  premiums  thereon. 
(Mu^'ray  v.  Home  Benefit Xife  Assn.,  90  Cal. 
402.) 

224.  A  finding  that  the  plaintiff 's  intestate 
had  insured  his  life  for  the  sum  claimed  with 
the  insurance  company  named^  described  as 
"  a  corporation  formed  by  special  act  of  Con- 
gress of  said  United  States,"  is  a  sufficient 
nnding-as  to  whether  the  insurance  company 
was  incorporated  or  had  an  existence,  and  is 
also  a  sufficient  finding  that  the  plaintiff's  in- 
testate entered  into  a  written  contract  of  in- 
surance as  alleged  in  the  complaint  and  de- 
nied in  the  answer.  (Curran  v.  Kennedy,  89 
Cal.  98.) 

225.  The  guaranty  fund  of  a  mutual  life  in- 
surance company,  organised  under  act  of  1866, 
is  liable  only  for  the  payment  of  debts  due 
from  the  company  to  third  x>er6ons  dealing 
with  it,  and  not  for  the  payment  to  the  stock- 
holders of  moneys  paid  or  contributed  by 
them  for  the  extinguishment  of  the  obliga- 
tions of  the  company,  for  which,  as  stock- 
holders, they  were  liable.  (Matter  of  Cali- 
fornia Mutual  Life  Ins.  Co.,  81  Cal.  364.) 

Payment  of  life  insurance  premium.  See 
ante,  I,  7. 

Pleading  in  actions  against  insurance  com- 
panies,   ^e  ante,  1, 13,  c. 

Forfeiture  of  policy  by  intemperance.  See 
Unincorporated  Associations,  VlII. 

Trust  by  which  one  is  to  hold  policy  of  life 
insurance  for  benefit  of  children.  See  Trusts 
and  Trustees,  13. 

Proceeds  of  life  policv,  when  regarded  as 
realty.    See  Equitable  Conversion. 

Liability  of  beneficiary  for  debt  of  insured. 
See  Husband  and  Wife,  13. 

Endowment  policies,  exemption  of.  See 
Exemptions,  II,  4, 

Y.  Accident  Insurance. 

226.  The  word  ^'accident,"  as  used  in  ac- 
cident policies,  must  be  given  its  popular  and 
common  acceptation,  and  includes  any  cas- 


ualty which  takes  place  without  the 

or  expectation  of  the  person  acted  upoiTor 

affected  by  the  event.  (Kicharda  v.  TravelerB' 

Ins.  Co.,  89  Cal.  170.) 

Cited  8  Utah,  439,  441. 

227.  A  provision  in  an  accident  insurance 
policy  that  the  company  shall  not  be  respon- 
sible if  the  death  or  injury  may  have  been 
caused  by  intentional  injuries  innicted  by  the 
insured  or  by  any  other  person,  refers  to  in- 
tention on  the  part  of  a  third  person  inflict- 
ing the  injury,  without  regard  to  whether  the 
insured  drew  a  brawl  upon  himself  or  inten- 
tionally engaged  therein.  If  the  complaint 
upon  such  a  policy  charges  an  intentioniu  kill- 
ing of  the  msured  person  without  provoca- 
tion, a  demurrer  thereto  is  properly  sustained. 
(Fischer  v.  Travelers'  Ins.  Co.,  77  Cal.  246.) 

228.  Although  the  evidence  leaves  it  doubt- 
ful as  to  whether  the  death  of  the  insured  was 
caused  by  a  fall  or  by  a  blow  struck  by  a  third 
person,  yet  in  either  case  the  death  is  caused 
by  '*  accidental  means"  within  the  general 
terms  of  a  x>olicy  providing  against  injuries  or 
death  caused  through  * 'external,  violent,  and 
accidental  means.''  (Bichards  v.  Travelers'^ 
Ins.  Co.,  89  Cal.  170.) 

Cited  8  Utah,  439,  441. 

229.  A  provision  in  an  accident  x>olicy  that 
the  insurance  shall  not  be  held  to  extend  to 
any  cause  of  death  unless  the  claimant  under 
the  policy  shall  establish,  by  direct  and  posi- 
tive proof  that  the  death  was  caused  by  ex- 
ternal violence  and  accidental  means,  and 
was  not  the  result  of  design  either  on  the 
part  of  the  insured  or  of  any  other  person, 
merely  states  as  a  condition  that  the  death 
shidl  not  be  caused  by  the  act  of  one  whose 
design  was  to  cause  death  by  the  act,  and 
does  not  include  every  case  where  a  blow,  not 
intended  to  kill,  unfortunately  and  unde- 
signedly produces  death.  (Bichards  v.  Trav- 
elers' Ins.  Co.,  89  Cal.  170.) 

230.  In  an  action  upon  an  accident  insur- 
ance policy,  where  the  plaintiff  alleged  in  his 
complaint  that  within  three  months  after  the 
accident  he  furnished  affirmative  proof  of  his 
injuries,  and  of  the  duration  of  his  disability, 
an  answer  admitting  that  the  plaintiff  fur- 
nished the  company  with  what  purported  to- 
be  affirmative  proof,  but  averring  that  it  did 
not  amount  to  affirmative  proof,  states  but  a. 
legal  conclusion,  and  is  not  a  sufficient  denial 
of  the  allegation.  (Bean  v.  Travelers'  Ins.. 
Co.,  94  Cal.  681.) 

231.  An  objection  to  the  form  of  the  proofs- 
presented,  which  might  have  been  remedied, 
such  as  that  the  injury  or  disability  was  stated 
inferentially,  and  not  directly,  is  waived  if  not 
specified  by  the  company.  (Bean  v.  Travelers'^ 
Ins.  Co.,  94  Cal.  681.) 

232.  In  an  action  upon  an  accident  insurance 
jwlicy  which  insured  the  plaintiff,  "under 
classificaton  preferred  (bein^  a  capitalist  by 
occupation ) , "  from  any  injuries  disablingrhim 
from  transacting  any  and  every  kind  of  Dusi- 
ness  pertaining  to  his  occupation  stated, where 
the  evidence  showed,  without  conflict,  that 
he  was  totally  disabled  from  transacting  any 
business  whatever,  and  the  Jury  found  for  the 
plaintiff,  the  judgment  will  not  be  reversed 
because  of  erroneous  instructions  given  upooi 
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the  anestion  as  to  bis  disability  to  transact 
any  Dusiness  which  a  capitalist  might  reason- 
ably be  expected  to  follow,  the  error  being 
witnout  injury.  (Bean  y.  Trayelers'  Ins.  Co., 
M  Cal.  581.) 

233.  Where  the  policy  insured  the  plaintiff 
"in  the  sum  of  fift^  dollars  per  week  against 
loss  of  time,"  proyided  he  recoyer  nothing  in 
excess  of  the  money  yalue  of  his  time,  a..  J 
further  proyided  that  if  he  was  injured  in  any 
other  occupation  more  hazardous  than  that  in 
which  he  was  classed,  his  insurance  was  to  be 
oedcuiated  at  a  different  rate,  it  is  not  essential 
that  be  proye  the  money  yalue  of  his  time  in 
the  occupation  named  m  the  policy,  but  he 
may  reooyer  for  the  money  yalue  of  such  time 
at  a  rate  not  exceeding  fifty  dollars  per  week, 
in  the  occupation  in  wnich  he  was  ensaged  at 
tiie  time  of  the  accident,  if  not  more  Hazard- 
ous tlian  the  occupation  named.  (Bean  y. 
Trayelers'  Ins.  Co.,  94  Cal.  581.) 

234.  In  an  action  upon  an  accident  insur- 
anoe  policy  an  all^ation  in  the  complaint 
that  ue  deceased  sustained  bodily  injuries 
effected  through  external,  yiolent,  and  acci- 
dental means,  and  that  the  death  of  deceased 
was  occasioned  by  said  injuries  alone,  the 
same  state  of  facts  being  proyided  against  by 
thepolicy,  states  a  cause  of  action.  (Kichards 
T.  Trayelers'  Ins.  Co.,  89  Cal.  170.) 

235.  In  action  ux>on  life  insurance  policy  is- 
sued by  mutual  accident  association  doing 
business  under  the  mutual  assessment  plan, 
which  x)olicy  makes  the  insured  a  full-rate 
member,  and  proyides  that  the  sum  insured 
ia  to  be  xealized  upon  an  assessment  made  in 
accordance  with  the  by-laws,  and  that  the  as- 
flociation  would  pay  the  amount  realized  from 
one  assessment  ux>on  all  the  members  at  the 
time  of  the  accident,  not  exceedins  the  sum 
of  fiye  thousand  dollars,  the  comjuaint  must 
allege  that  an  assessment  was  made  and  col- 
lected, and  what  was  the  amount  thereof,  or 
that  it  was  demanded  and  refused.  A  com- 
plaint merely  alleging  an  absolute  insurance 
in  the  sum  of  fiye  thousand  dollars  *does  not 
state  the  true  cause  of  action.  (Deardorff  y. 
Guaranty  Mutual  Accident  Assn.,  89  Cal. 
599.) 

236.  The  general  rules  of  pleading  apply  to 
an  action  upon  a  life  insurance  policy  issued 
by  a  mutual  accident  association,  and  the 
plaintiff,  as  in  other  cases,  must  show  by 
proper  ayerment  his  true  cause  of  action,  and 
the  relief  to  which  he  is  entitled ;  and  when 
the  answer  and  the  eyidence  disclose  that  the 
plaintiff's  true  cause  of  action  materially 
yaries  from  the  ^use  of  action  alleged,  a 
judgment  in  his  fayor  will  be  reyersed  upon 
appeal.  (Deardorff  y.  Guaranty  Mutual  Ac- 
cident Assn.,  89  Cal.  599.) 

TI«    Mtttaal  Rights  Between    Insuranee 
Companies  and  Their  Agents. 

237.  The  officers  of  a  company  incorporated 
under  the  statutes  relating  to  insurance  cor- 
porations haye  no  power,  as  agents  of  an  ap- 
plicant, to  apply  to  another  insurer  for  a 
policy»  and  to  accept  the  policy  as  such  agent, 
so  as  to  make  the  corporation  or  its  Etock- 
holders  liable  to  the  insurer  for  the  premiums. 


(Hutchinson  y.  State  Inyestment  and  Insur- 
ance Co.,  53  Cal.  622.) 

238.  When  an  insurance  agent,  appointed 
for  this  state  under  a  contract  for  commis- 
sions on  premiums,  with  certain  conditions 
attached,  enters  into  another  contract  with 
the  company,  whereby  part  of  the  state  is 
committed,  with  his  consent,  to  another 
agent,  and  his  comn^issions  on  premiums  in 
the  territory  so  confmitted  is  hxed  at  a  re- 
duced rate,  without  attaching  express  condi- 
tions to  sudi  reduced  commissions,  the  sec- 
ond contract  must  be  construed  in  connection 
with  the  original  contract  and  as  a  modifica- 
tion thereof,  and  all  conditions  attached  to 
commissions  upon  premiums  in  the  original 
contract  apply  to  such  reduced  commissions. 
(Burleson  y.  Northwestern  Mut«  Ins.  Co.,  86 
Cal.  842.) 

239.  When  the  contract  of  an  insurance 
agent  with  the  company  limits  the  right  to 
receiye  commissions  on  renewal  premiums  to 
the  duration  of  the  agency,  and  proyides  that 
the  agency  may  be  terminated  at  any  time  for 
failure  of  the  agent  to  account  for  moneys 
collected,  the  agent  cannot  transfer  to  an  as- 
signee any  greater  right  than  he  himself  pos- 
sesses ;  and  if  the  agency  is  terminated  for  a 
shortage  of  the  agent  in  his  accounts,  his  as- 
signee can  recoyer  no  commissions  on  premi- 
ums accruing  after  such  termination,  tnough 
such  agent  or  his  assignee  may  recoyer  any 
commissions  actually  earned  before  the  defal- 
cation for  which  the  agency  was  terminated, 
subject  to  the  indebtedness  of  the  agent  grow- 
ing out  of  his  asency  under  the  contract. 
(Burleson  y.  Nortn western  Mut.  Ins.  Co.,  86 
Cal.  342.) 

240.  In  action  against  insurance  agent, 
where  the  defendant  pleads  a  counterclaim 
for  money  adyanced  to  pa^r  the  indebtedness 
of  a  former  agent,  in  consideration  that  the 
agency  continue  during  good  behayior,  the 
measure  of  damages  upon  such  counterclaim 
in  fayor  of  the  agent,  wnere  he  wasdischaiged 
at  the  expiration  of  two  years,  is  not  the  full 
sum  adyanced  to  pay  the  indeotedness  of  the 
previous  asent ;  lor  the  agency  must  be  pre- 
sumed to  DC  of  some  yalue  during  the  two 
years,  and  the  amount  of  actual  damage  suf- 
fered is  a  question  of  fact  for  the  jury.  If 
such  money  was  paid  on  account  of  a  firm 
composed  of  the  former  agent  and  the  defend- 
ant it  is  questionable  whether  the  defendant 
would  be  entitled  to  recoyer  more  than  half 
of  the  damage  suffered,  though  the  part- 
nership was  dissolved  by  death  of  the  former 
agent,  and  the  defendant  thereafter  continue 
the  business  of  the  agency.  (Norddeutschen 
Feuer  Yersicherungs  Gesellschaft  y.  Ber- 
theau,  79  Cal.  495.) 

TU.  Insnranee  Corporattons,  ^{nestlons 
Relating  to;  Insurance  CommiB- 
sioner;  Foreign  Corporations. 

241.  Sections  419  and  290  of  the  Ciyil  Code, 
construed  together,  as  they  existed  in  1874, 
required  the  articles  of  incorporation  of  an 
insurance  company  to  state  (1)  Hie  amount  of 
stock  actually  subscribed,  and  (2)  that  it 
equalled  one  hundred  thousand  dollars. 
Without  these  statements  the  persons  sign- 
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ing  the  artielea  do  not  foim  a  corpoiation. 
(People  ex  rel.  Schindler  v.  Flint,  64  Cal.  48. ) 

242.  The  insurance  oommissioner  may,  un- 
der the  act  of  March  26.  1868,  creating  hia 
office  (Stats.  1867-68,  p.  836),  legally  require 
an  insurance  company,  asoertainea  by  him 
to  be  insolvent,  as  therein  provided^  to  repair 
its  capital  stock  without  revoking  its  certifi- 
cate. (Palache  v.  Pacific  Ins.  Oo.,  42  Oal.  418.) 

243.  The  act  relating  to  the  office,  powers, 
and  duties  of  insurance  commissioner  (Stats. 
1867-68,  p.  836)  plainly  distinguishes  between 
the  effect  of  a  revocation  of  a  certificate  by 
such  commissioner  and  a  requisition  by  him 
to  repair  capital  stock ;  and  it  does  not  oblige 
him  to  make  a  revocation  before  he  can  re- 
quire a  repair.  (Palache  v.  Pacific  Ins.  Co., 
42  Cal.  418.) 

244.  The  limitation  of  five  per  cent  in  the 
imposition  of  assessments  ui>on  the  capital 
stock  of  corporations,  as  provided  by  the  act 
of  March  26, 1866  (Stats.  186&-66,  p.  458),  has 
no  application  to  assessments  maae  by  an  in- 
surance company,  in  response  to  a  requisition 
of  the  insurance  commissioner,  under  the  act 
of  March  26, 1868  (Stats.  1867-68,  p.  386),  for 
the  repair  of  its  capital  stock,  (ralacbe  t« 
Pacific  Ins.  Co.,  42  Oal.  418.) 

Liability  of  stockholder  in  life  insurance 
company.    See  Corporations,  262. 

245.  The  duties  imposed  upon  the  insur- 
ance commissioner,  though  generally  defined 
by  the  act  creating;  his  office  (Stats.  1867-68, 
p.  336),  are  in  their  nature  largely  discretion- 
ary, and  depend  for  their  efficient  j^rform- 
ance  in  a  great  degree  upon  the  exercise  of  an 
enlightened  and  careful  discrimination  with 
reference  to  the  circumstances  of  the  particu- 
lar case  with  which  he  has  to  deal.  (Paladie 
V.  Pacific  Ins.  Co.,  42  Cal.  418.) 

246.  The  act  of  March  3, 1885,  requirine  the 
agents  of  foreign  insurance  companies  doing 
business  in  California  to  pay  to  the  treasurer 
of  any  county,  or  city  and  county,  a  certain 
prox>ortion  of  the  premiums  received  or  con- 
tracted for  by  them  for  insurance  effected 
within  the  limits  of  the  county,  or  city  and 
county,  and  providing  that  tne  money  so 
paid  shall  constitute  a  firemen's  relief  lund 
of  the  county,  or  city  and  county  in  which  the 
property  insured  is  situated,  and  to  be  under 
the  exclusive  control  of  the  fire  commis- 
sioners, or  other  governing  body  of  the  fire  de- 
partments of  the  county,  or  city  and  county, 
under  such  regulations  as  the  board  of  su^r- 
visors  thereof  may  prescribe,  is  a  charge  im- 
posed by  the  legislature  for  purpose  of 
revenue,  and  is  a  tax  for  municipsu  pturposes, 
and  is  therefore  in  violation  of  section  12  of 
article  XI  of  the  constitution,  prohibiting  the 
legislature  from  imposing  taxes  *'  upon  coun- 
ties, cities,  towns,  or  other  public  or  munici- 
pal corporations,  or  upon  the  inhabitants  or 
property  thereof,  for  county,  city,  town,  or 
other  municipal  purposes."  (City  and  County 
of  San  Francisco  v«  Liverpool  etc.  Ins.  Co.,  74 
Cal.  113.) 

247.  The  tax  attempted  to  be  imposed  by 
the  act  in  question  cannot  be  upheld  as  a 
valid  regulation  under  the  police  power  of  the 
state.  (City  and  County  of  San  Francisco  v. 
Liverpool  etc.  Ins.  Co.,  74  Cal.  113.) 


248.  The  legislatore,  in  attempting  to  im- 
pose a  condition  upon  which  foreign  corpora- 
tions shall  be  permitted  to  do  businesB  in  this 
state  cannot  exercise  a  power  denied  to  it  by 
the  state  constitution.  A  condition  so  at- 
tempted to  be  imposed  is  void.  (City  and 
County  of  San  Francisco  v.  Liverpool  etc.  Ins. 
Co.,  74  Cal.  113.) 

249.  The  percentage  on  premiums  which 
forei^  insurance  companies  doing  business 
in  this  state  pay  to  the  state  under  the  act  to 
regulate  foreign  insurance  companies  doing 
business  in  this  state  is  not  a  substitute  for 
taxation.  (People  v.  Home  Ina.  Co.,  29  Cal. 
533.) 

Forei^  corporations,  waiver  of  constitu- 
tional right  by  oontinmng  in  bnaineflB.  See 
Constitutionid  Law,  601. 

Foreign  corporations,  taxation  of  bonds  of. 
See  Taxation,  140. 

nrgURAHCB  COMHSSIOirEBS. 

See  Insurance,  VII. 

Power  over  foreign  surety  eompaniea.  Sea 
SuretyiOiip,  VUL 

IHTELIIGEirGB  OFFICE. 

Licenses  for.    See  licenses,  n,  7,  L 

iHTEMFEBAirCE. 

See  Intoxicants;  Marriage  and  Dvnftce,  m, 

1,0. 

IHTEBTT. 

,  intent  in.    See  Oziminal  Law» 
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Cnme,  intent  alone  as.  Bee  Cximinal  Law, 

n,i. 

Deed,  intent  governs  in  oonsiniction  of. 
See  Deeds^  Yin,  1,  b. 

Dedication,  intent  in.  See  Dedication,  IL  2. 

Evidence  of.  See  Criminal  Law,  JtVul^ 
14,  e;  Evidence,  DC,  13.  c 

Evidence,  parol  to  snow*  See  Evidence, 
VII,  6. 

Fraud,  intent  in.    See  Fraud,  1, 1. 

Fraudulent  conveyance,  intent  as  element 
of.    See  Fraudident  Conveyances,  n,  1. 

Gift,  intent  in.    See  GifU,  11. 

Indictment,  charging  intent  in.  See  Crim- 
inal Law,  XXI,  36,1,  0. 

Instructions  as  to.  See  Criminal  Law, 
XVIII,  18,  e;  XXI,  81,  m,  E. 

Larceny,  evidence  of  intent  in.  See  Crim- 
inal Law,  XXI,  36,  g,  B. 

Murder,  intent  in.  See  Criminal  Law, 
XXI,  81,  d,  B;  XXI,  81,  i,  J. 

iSTEJlTIOir. 

Besolution  of  intention  to  improve  street. 
See  Streets,  XII,  4. 

Besolution  of  intention  to  change  grade  of 
street.    See  Streets,  XI,  8,  d. 

Notice  of  intent  to  move  for  new  trial.  See 
New  Trial,  V,  8. 

DTTEBEST. 

I*  Power  of  Leglslatnrei  OoBStmeHen 
and  Constitntionali^  of  Statmtes. 
I      n.  Change  in  Statute,  Effect  of« 
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ni«  Uader  Mexican  Law. 
IT.  Talidity  aad  C^nstraetton  af  Con- 
tract BelatlniT  ta. 
y«  In  AlMcnce  of  Contract;  Neccisitf  of 

IfrltlniT  for  Conyentional  Bate. 
TI.  In  Actions  on  Qnantnm  Memit  or 
for  Unllqnidated  Damaffcs  |  Illegal 
Contracts. 
Tn.  Between  Partners;  on  Joint  Ten- 

tnre* 
THE.  On  Acconnts;  on  Endowment  l^d. 
IX.  On    Judgments;    in   Miscellaneons 

Cases. 
X.  Compntatlon  of;  Bemand;  Tender | 

Payment;  Wliat  Stops  Banning. 
XI.  After  Matnrity. 
xn.  Componnd  Interest. 
Xin.  As  Bamages. 
XIY.  Allowance  of  or  BcTlew  of  on  AppeaL 

DisqoalificatioD  of  witness  lor.  See  Wit- 
nesses, y,  8. 

Construction  of  provision  for  in  by-law.  See 
Unincorporated  Associations,  7. 

Executor,  chai^g^ng  interest  to.  See  Exeo- 
ntors  and  Administrators,  YU,  8,  f ;  YIII, 
6,  b. 

Failure  of  funding  statute  to  provide  for. 
See  Counties,  74. 

Insertion  of  rate  of  in  note.  See  Altera- 
tion of  Instruments,  12;  Bills  and  Notes,  16, 
et  seq. 

Bate  in  other  states,  judicial  notice  of.  See 
Judicial  Notice,  16. 

Party  interpleaded,  when  entitled  to  inter- 
eat.    £lee  Interpleader,  12. 

I*  Power  of  Leglslatnre ;  Constmction  and 
ConstitntionaUty  of  Statutes. 

1.  The  legislature  has  the  power  to  impose 
on  debtors  the  obligation  of  paying  interest 
after  the  passage  of  the  act  j^n  debts  already 
due,  and  Uie  act  is  not  letrospective.  (Dunne 
▼.  Mastick,  50  Cal.  244.) 
Cited  63  Cal.  605. 

5.  The  act  to  r^ulate  interest  on  money  is 
in  derogation  of  the  common  law,  and  must 
be  strictly  construed.  (Baun  y.  Beynolds,  11 
Cal.  14.) 

8.  Apply  this  rule  of  construction  to  the 
language  of  the  second  section  of  the  act  of 
March,  1850,  regulating  the  rate  of  interest  on 
money,  and  it  will  confine  its  provisions  to 
oontracts  fixing  the  rate  of  interest.  (Batm 
▼.Beynolds,  11  Cal.  14.) 

4.  By  the  use  of  the  term  **  legfl  interest " 
in  a  statute  must  bn  understood  interest  at  a 
rate  per  cent  fixed  bv  law,  in  the  absence  of 
special  contract,  at  tne  date  of  the  passage  of 
the  act.  (Seals  v.  Amador  County,  85  Cal. 
624.) 

6.  The  act  of  March  7, 1881,  amending  sec- 
tion 340  of  the  Penal  Code,  and  making  it  a 
misdemeanor  for  a  pawnbroker  to  charge  or 
receive  interest  at  tne  rate  of  more  than  two 
per  cent  per  month,'  is  not  repugnant  to  the 
provision  of  the  constitution  which  prohibits 
the  passing  of  special  laws  regulating  the  rate 


of  interest  on  money.    (£x  parte  Lichten- 
stein,  67  Cal.  350.) 

Change  in  statute,  effect  of.    See  post,  II. 

Act  regulating  rate  of,  validity.  See  Pawn- 
brokers, 1. 

Statutes  relating  to  interest  on  judgments. 
See  post,  IX. 

n.  Gliange  in  Statute,  Effect  of« 

6.  If  rate  is  increased  by  change  in  statute 
such  increased  rate  may  be  recovered  from 
the  time  of  the  <^ange.  Past  as  well  aa 
future  debts  are  equally  subject  to  titie  power 
of  the  legislature  to  impose  mterest.  (Cum- 
mings  V.  Howard,  63  Cal.  503.) 

7.  The  act  of  March  30, 1868  (Stats.  1867-^, 
p.  553),  reducing  the  rate  of  interest,  was  only 
prospective  in  its  operation,  and  was  not  in- 
tended to  take  away  or  impair  rights  which 
had  already  accrued  under  the  prior  statute. 
(White  V.  Lyons,  42  Cal.  279;  Bandolph  v. 
Bayue,  44  Cal.  366.) 

8.  Interest  follows  a  contract,  according  to 
the  law  in  existence  at  the  time  and  place  of 
the  contract,  or  of  the  performance  of  it.  A 
subsequent  change  in  tne  legal  rate  of  inter- 
est does  not  affect  the  contract.  (Aguirre  v. 
Packaid,  14  Cal.  171.) 

9.  It  is  error  to  charee  six  per  cent  interest 
on  a  contract  made  before  the  passage  of  our 
stetute  as  to  interest  up  to  the  date  of  the 
stetute,  and  ten  per  cent  afterward.  (Aguirre 
V.  Packard,  14  Cal.  171.) 

10.  The  act  of  March  30, 1868  (Stets.  1867- 
68,  p.  553),  reduced  the  rate  of  interest,  in 
case  of  the  absence  of  a  contract,  from  ten  to 
seven  per  cent  per  annum ;  and  the  effect  was 
that,  though  ten  per  cent  might  be  computed 
up  to  the  takinff  effect  of  that  act,  only  seven 
per  cent  was  allowable  afterwards.  (White 
V.  Lyons,  42  Cal.  279.) 

Cited  44  Cal.  869;  50  Cal.  247;  70  Cal.  186. 

in.  Under  Meziean  Law* 

11.  Le^  rate  of  interest  in  California,  un- 
der Mexican  law,  was  six  per  cent  per  an- 
num.   (Macdete  v.  Packard,  14  Cal.  178.) 

12.  Was  not  six  per  cent  the  rate  of  interest 
fixed  b^  the  decrees  of  the  Mexican  republic 
at  the  time  of  the  occupation  of  California  by 
the  Americans,  query?  (Davis  v.  Greely,  1 
Cal.  422.) 

13.  The  Spanish  law  allows  legal  interest, 
which  is  where  the  parties  have  not  agreed 
upon  a  rate,  and  conventional  interest,  which 
is  the  rate  usual  at  a  given  time  and  a  given 
place,  and  which  may  M  greater  or  less  than 
legal  interest.  (Fowler  v.  Smith,  2  Cal.  568.) 
Cited  14  Cal.  179. 

IT.  Talidlty  and  Constrnctlon  of  Contract 

Belatlng  to. 

14.  A  written  contract  to  pay  more  than  ten 

Ser  cent  per  annum  as  interest  on  an  in- 
ebtedness  incurred  prior  to  the  contract  is 
void  for  want  of  consideration  as  to  the  excess 
of  interest  up  to  the  date  of  the  contract. 
(Adams  v.  Hastings,  6  Cal.  126.) 

15.  The  indebtedness,  being  only  for  the 
principal  and  legal  interest,  is  not  sufficient 
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to  sapport  a  oontract  to  paj  a  greater  amount 
than  was  due.  It  is  a  voluntarj  undertaking 
and  cannot  be  enforced*  (Adams  y.  Hastings, 
6  Cal.  126.) 

16.  But  a  contract  to  pay  in  future  a  sreater 
than  legal  interest  on  an  existing  indebted- 
ness is  oinding,  the  forbearance  of  the  cred- 
itor being  a  sufficient  consideration.  (Adams 
y.  Hastings,  6  Gal.  126.) 

17.  Bate  of  interest  fixed  in  promissory 
note  is  not  contract  or  agreement  in  writing 
between  the  maker  of  and  sureties  on  the 
note.    (Smith  y.  Johnson,  23  Gal.  63.) 

18.  Where  the  written  memorandum  speci- 
fies the  rate  of  interest  on  each  item  of  ex- 
penditure for  the  grantor  by  the  ^antee  sim- 
pler as  ''one  per  cent  interest,"  without  speci- 
fymg  time,  the  contract,  interpreted  by  the 
rule  prescribed  in  section  1916  of  the  Giyil 
Gode,  means  only  one  per  cent  per  annum. 
(Rogers  y.  Jones,  92  Gal.  80.) 

19.  Where  an  sgreement  was  made  between 
Pujol  and  McKinlay  that  Pujol  should  adyance 
money  to  redeem  McKinlay 's  land  from  an 
execution  sale,  that  he  should  be  paid  inter- 
est at  the  rate  of  two  and  a  half  per  cent  per 
month,  compounding  quarterly  on  his  ad- 
vances, that  after  redeinption  he  should  ad- 
yance a  further  sum  sufficient  to  make  the 
whole  adyance  three  thousand  dollars,  for 
which  sum,  at  the  said  rate  of  interest,  Mc- 
Kinlay was  to  eiye  his  note  and  mortgage, 
and  it  appeared  that  after  redemption  and 
the  taking  of  a  sheriff's  deed  by  Pujol  he 
made  no  tender  of  the  additional  sum,  nor 
did  McKinlay  tender  the  note  and  mortgage, 
held,  that  Pujol  was  entitled  to  interest  on 
his  advances  at  the  stipulated  rate ;  that  Mc- 
Kinlay could  not  defeat  it  on  the  plea  that 
such  was  not  to  be  the  rate  unless  the  full 
amount  of  three  thousand  dollars  was  ad- 
vanced, because  Pujol  was  not  in  default  so 
Ions  as  no  tender  of  the  note  and  mortgage 
hadbeen  made  by  McKinlay ;  and  that  before 
McKinlay  could  ask  equity  to  compel  Pujol  to 
transfer  the  legal  title  acquired  bjy  the  sheriff's 
deed  he  must  do  equity  by  paying  Pujol  his 
advances  with  the  interest  stipulated.  (Pujol 
V.  McKinlay,  42  Gal.  569.) 

Gonstruction  of  contract  in  regard  to  com- 
pound interest.    See  ppst,  88. 

Provisions  as  to,  in  mortgage.  See  Mort* 
gages,  VII,  4. 

Kate  of.    See  Pawnbrokers. 

Usury.    See  Usury. 

What  rate  may  be  charged  by  national 
bank.    See  Banks  and  Banking,  113. 

T.  In  Ahsenee  of  Contract;  Keeesslty  of 
Writing  for  Conventional  Bate. 

20.  In  the  absence  of  an  expressed  contract 
the  law  only  awards  interest  ui)on  money 
from  the  time  it  falls  due.  (City  of  Los 
Angeles  v.  Gity  Bank,  100  Gal.  18.) 

21.  Where  it  appears  that  the  defendant 
who  agreed  to  pav  the  debts  of  plaintiff  had 
paid  more  than  toe  entire  value  ot  the  goods 
upon  plaintiff's  debts  when  the  goods  were 
sold  no  interest  can  be  charged  upon  such 
value.     (Story  y.  Story,  100  Gal.  30. ) 

22.  Where  there  is  no  agreement  or  contract 


in  writing  fixing  different  rate  of  interest, 
parties  are  limited  in  their  recovery  to  ten 

8 Br  cent  per  annum.    (Smith  v.  Johnson,  23 
al.63.) 

23.  When  there  is  no  oontract  in  writing 
fixing  the  rate  of  interest,  interest  can  be  re- 
covered only  at  the  rate  of  seven  per  cent  per 
annum  after  the  passage  of  the  act  of  March 
30,  1868,  concerning  interest.  (Atherton  v. 
Fowler,  46  Gal.  323.) 

24.  The  fact  that  the  first  advance  of  money 
made  by  an  agent  was  made  by  express  agree- 
ment to  bear  more  than  legal  interest  raises 
no  implication  that  subsequent  advances 
should  do  so.  (Marsiou  v.  Pioche,  8  Gal. 
622.) 

25.  Gontract  being  silent  on  the  subject  of 
the  rate  of  interest  the  rate  is  governed  by 
statute.  (Gummings  v.  Howard,  63  Gal.  603. ) 

26.  Where  the  assignee  of  a  mortgage  upon 
premiaes,  the  buildings  upon  which  were  de- 
stroyed by  fire,  agreed  to  waive  his  lien  in 
favor  of  one  who  had  agreed  to  advance 
money  to  rebuild,  but  no  agreement  was 
made  at  the  time  as  to  inteiist,  held,  that 
the  guarantee  of  the  assignee  extended  no 
further  than  the  contract  when  made,  and  as 
this  was  silent  as  to  interest,  that  a  hisher 
rate  of  interest  than  the  law  allowed,  wnere 
the  rate  was  not  agreed  npon  by  the  parties, 
could  not  be  allowed,  ((xodfrey  v.  Rogers, 
3  Gal.  101.) 

27.  A  party  cannot  recover  interest  at  a 
conventional  rate  unless  there  is  an  agree- 
ment in  writing  fixing  the  rate.  (GK>ld8mith 
V.  Sawyer,  46  Gal.  209.) 

28.  The  law  does  not  tolerate  the  i»yment 
of  more  than  1^^  interest  except  by  express 
agreement  in  writing.  (Groeby  v.  McDer- 
mitt,  7  Gal.  146.) 

29.  Interest  at  a  greater  rate  than  ten  per 
cent  per  annum  cannot  be  recovered  unless 
there  is  an  agreement  in  writing  to  pay  tb» 
same.    (Hill  v.  Eldred,  49  Gal.  398.) 

80.  The  act  of  1860,  "to  regulate  interest  on 
money."  prohibited  interest  when  not  pro- 
vided lor  txy  written  contract,  except  in  the 
cases  therein  specified.  (Dunne  v.  Mastick, 
60  Gal.  244.) 

31.  When  parties  have  mntnal  transactions, 
and  one  renders  an  account  current  to  the 
other,  in  which  the  names  of  the  parties  ap- 
pear, and  he  changes  interest  at  a  specified 
rate  on  both  sides  of  the  account,  it  is  a  con- 
tract in  writing,  sufficient  under  the  statute, 
to  charge  him  with  interest  at  the  rate  at 
which  he  has  charged  himself  in  the  account 
rendered.  It  is  a  contract  in  writing  by 
which  he  stipulates  to  pay  such  rate  of  inter- 
est.   (Pratalongo  v.  Larco,  47  Gal.  378.) 

Account  charging  greater  than  statute  rate 
under  custom.    See  post,  YIII. 

32.  Where  a  note  on  its  face  draws  two  and 
a  half  per  cent  per  month  interest  parol  evi- 
dence is  not  admissible  to  prove  that  from  a 
certain  time  the  interest  had  been  reduced 
by  a  verbal  agreement  between  the  parties 
to  one  and  a  half  per  cent  per  month.  Inter- 
est beyond  the  statutory  rate  cannot  be  estab- 
lished by  pared.  (Adler  v.  Friedman,  16  Gal. 
138.) 


IKTEEEST,  V,  VI,  VU,  VIII. 


1661 


8S.  Gircnmataacea  under  which  a  parol  oon- 
tract  for  a  larger  rate  of  interest  than  ten  per 
cent  per  annum  will  be  enforced.  (Hidden 
Y.  Jordan,  28  Oal.  301.) 

S4.  The  statute  which  requires  that  a  con- 
tract for  a  greater  rate  of  interest  than  ten 
per  cent  per  annum  shall  be  in  writing  does 
not  pievent  a  court  of  equity  from  correcting 
mistakes  as  to  the  rate  of  interest  in  contracts 
for  the  payment  of  money,  although  by  such 
correction  the  rate  of  interest  be  made  to  ex- 
ceed ten  per  cent  per  annum.  (Hathaway  y. 
Brady,  23  Gal.  122.) 

TI«  Ib  Actiong  on  Qvantnm  Kemit  or 
for  UBliqniiatod  IHuiiagosi  Illegal 
Contraets. 

85.  In  action  upon  quantum  meruit  the 
court  found  that  on  a  specified  dav  a  certain 
sum  was  due  the  plaintiff.  Held,  that  he  was 
entitled  to  interest  from  said  day.  (Mix  ▼. 
Miller,  67  Gal.  866.) 

Cited  76  Gal.  71. 

86.  In  an  action  to  recover  the  reasonable 
Talue  of  services  performed  by  the  plaintiff, 
the  amount,  character,  and  value  of  which 
can  only  be  establidied  by  evidence  in  court. 
or  bv  an  accord  between  the  parties,  and 
which  are  not  susceptible  of  ascertainment 
either  by  computation  or  by  reference  to 
market  rates,  the  plaintiff  is  not  entitled  to 
interest  prior  to  verdict  or  judgment.  (Gox 
y.  McLaughlin,  76  Gal.  60.) 

87.  When  a  claim  is  uncertain  and  unliqui- 
dated, and  the  amount  due  cannot  be  esti- 
mated on  the  face  of  the  contract,  interest  on 
the  amount  found  due  by  process  of  law  must 
not  be  allowed.  (Brady  v.  Wilcoxson,  44  Gal. 
230.) 

Cited  72  Gal.  609;  76  Gal.  70;  80  Gal.  636. 

In  action  for  services.  See  Master  and 
Servant,  166. 

88.  The  law  will  not  presume  a  contract  to 

Say  interest  where  to  have  agreed  directly  to 
o  so  would  be  a  felony,  rendering  the  contract 
void.  (Gity  of  Los  Angeles  v.  CJity  Bank,  100 
Cal.  18.) 

39.  Interest  cannot  be  recovered  under  an 
ill^al  contract  under  the  guise  of  profits. 
The  court  will  not  lend  its  aid  to  a  cause  of 
action  founded  upon  an  illegal  act;  and  a 
city  cannot  recover  a  profit  upon  the  public 
moneys  in  violation  of  the  constitution  and 
statutes.  (Gity  of  Los  Angeles  v.  Gity  Bank, 
100  Gal.  18.) 

Illegal  contract.  See  Municipal  Corpora- 
tions, 106. 

Til.  BotwooB  Partners  on  Joint  Tentnre. 

40.  If  judgment  be  rendered  in  action 
brought  by  one  partner  against  his  copart- 
nera,  dissolving  partnership,  and  directing  a 
sale  to  be  made  of  the  partnership  property 
and  a  division  of  the  proceeds,  (1)  to  the 
pajrment  of  costs,  (2)  to  the  pa3rment  of  an 
amount  found  due  to  the  plaintiff  from  the 
partnership,  and  the  balance  to  be  distributed 
amon^  the  |»rtnen,  the  sheriff,  in  making 
the  distribution,  must  pay  legal  interest  on 
the  amount  found  due  to  the  p&intifi.  ( Clark 
y.  Bonnam,  46  Gal.  204.) 


Allowance  of,  on  settlement  of  partnership 
account.    See  rartnenhip,  373. 

41.  In  a  contract  between  two  narties,  in 
which  it  is  conditioned  that  one  shall  advance 
the  necessary  funds  in  the  execution  of  the 
contract  and  the  other  his  services,  skill,  and 
experience,  and  that  each  shall  receive  an 
equal  portion  of  the  profits,  the  party  advanc- 
ing the  money  is  not  entitled  to  interest  on 
the  same  in  the  absence  of  any  agreement 
that  he  should  receive  interest.  (Tirrell  v. 
Jones,  30  Gal.  656.) 

Cited  80  Gal.  438,  439. 

42.  Whether  a  joint  business  venture  in  the 
purchase,  repair,  and  sale  of  second-hand  ma- 
chinerv,  conducted  in  the  name  of  the  defend- 
ant, who  furnished  the  capital,  the  profits  of 
which  were  to  be  shared  with  the  plaintiff, 
who  was  an  expert  machinist  without  means 
or  credit,  and  who  repaired  the  machinery 
purchased  and  sold,  created  a  partnerahip  or 
not,  is  not  decided ;  but  where  the  agreement 
for  such  venture  provided  for  a  special  rate  of 
interest  on  all  balances  before  division  of  prof- 
its, such  special  rate  of  interest  cannot  be 
charsed  upon  balances  of  the  joint  venture 
which  became  due  to  the  plaintiff  after  notice 
by  him  of  dissolution,  but  only  legal  interest 
can  be  allowed  on  balances  thereafter  accru- 
ing, to  be  compounded  annually.  (Falkner 
v.  Hendy,  80  Gal.  636.) 

43.  An  agrreed  rate  of  interest  which  ter- 
minates with  the  dissolution  of  a  joint  venture 
cannot  be  thereafter  charged  on  balances 
which  become  due  the  plaintiff  in  lieu  of  prof- 
its realised  bv  the  defendant  from  the  in- 
vestment of  the  plaintiff's  share  of  the  pro- 
ceeds, in  the  absence  of  an  original  or  supple- 
mental pleading  making  such  a  case  asamst 
him  as  trustee,  and  a  finding  within  the  is- 
sues that  profits  were  made  equal  to  the  in- 
terest allowed.  (Falkner  v.  Hendy,  80  Gal. 
636.) 

44.  Whether  the  plaintiff  and  the  defend- 
ant were  partnera  or  not,  the  relation  between 
them  in  their  joint  venture  was  so  far  confi- 
dential that  it  mieht  be  the  foundation  of 
voluntary  trust,  and  that  the  retention  of  the 
plaintiff's  share  of  profits  by  the  defendant 
constituted  him  an  involuntary  trustee,  who 
would  be  accountable  for  compound  interest 
at  legal  rates  upon  moneys  fraudulently  or 
wrongfully  or  oppressively  withheld,  (falk- 
ner V.  Hendy,  80  Gal.  636. ) 

Liability  of  joint  maker  for  interest.  See 
Bills  and  Notes,  268. 

Tin.  On  Aooonnts;  on  Endowment  Fnnd. 

46.  By  statute  of  1869-70,  page  699,  accounts 
draw  interest  only  from  tne  day  on  which 
they  are  settled  and  a  balance  is  ascer- 
tained. (Bank  of  California  v.  Northam,  61 
Gal.  387.) 
Cited  76  Cal.  70;  80  Cal.  636. 

46.  Section  3287  of  the  Civil  Code  has  no  ap- 
plication to  an  action  to  recover  the  price  of 
goods  sold  and  delivered  upon  an  open  ac- 
count, and  the  plaintiff  in  such  an  action  is 
not  entitled  to  recover  interest  upon  the 
items  of  the  account  from  the  time  they  be- 
came due.    (Heald  v.  Hendy,  89  Gal.  632. ) 
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47.  In  this  state,  when  it  ia  shown  to  be  the 
universal  custom  of  a  merchant  to  charge  in- 
terest after  thirty  days,  upon  monthly  bal- 
ances due  upon  open  account,  and  where 
such  account,  showing  the  interest  charged  up 
regularly,  is  received  bv  the  debtor  and  fully 
understood  bv  him,  and  afterwards  becomes 
stated,  the  debtor  is  bound  to  pay  the  bfdance 
found  due,  notwithstanding  the  interest 
charged  was  hieher  than  Qie  legaJ  rate. 
(Auzerais  v.  Naglee,  74  Cal.  60.) 

Account  is  written  contract  authorising 
conventional  rate  of  interest.    See  ante,  81. 

Interest  on  account.  See  Accounts,  9 ;  Part- 
nership, 65. 

Account  stated,  interest  on.  See  Accounts, 
85. 

Account  stated,  mode  of  computation  in, 
when  binding.    See  post,  74. 

Failure  to  object  to  allowance  of  interest  in 
court  below.    See  post,  XIY. 

48.  Under  the  terms  of  the  trust  deed  of 
James  Lick,  making  it  the  duty  of  the  trustees 
to  convert  the  trust  property  into  money,  and 
out  of  the  proceeds,  among  other  trusts,  ''to 
found  and  endow  at  a  cost  of  five  hundred 
and  forty  thousand  dollars,  an  institution  to 
be  called  the '  California  Scnool  of  Mechanical 
Arts,' "  and  to  convey  the  residue,  after  dis- 
chamnj;  the  trust,  m  equal  proportions,  to 
the  Oahfomia  Academy  of  Sciences  and  the 
Society  of  California  Aoneers,  the  School  of 
Mechanical  Arts  is  not  entitled  to  interest 
upon  its  endowment  fund  prior  to  the  time 
when  funds  came  into  the  hands  of  the  trus- 
tees applicable  to  such  trust,  in  the  absence  of 
inexcusable  delay  in  the  execution  of  prior 
trusts ;  nor  is  it  entitled  to  interest  after  such 
date  to  the  depletion  of  the  residue  of  the 
trust  fund,  by  delay  not  occurring  through 
fault  or  neglect  of  the  trustees;  nor  for  the 
time  durins  whch  the  payment  of  the  money 
was  delayed  by  the  refusal  of  the  school  to  ac- 
cept the  principal  sum,  without  interest,  and 
by  litigation  in  consequence  of  such  reiusal. 
(Floyd  V.  Davis,  98  CiU.  691.) 

IX«  Oh  Jndgmenlsj  In  MiseelUuieoiis  CMes. 

49.  At  common  law  judsments  do  not  carry 
interest.    (Thompson  v.  Sfonrow,  2  Cal.  99.) 

60.  Under  the  statute  of  1868  judgments 
cannot  be  made  to  draw  interest  at  a  greater 
rate  than  seven  per  cent  per  annum.  CHiU 
V.  Eldred,  49  Cal.  898.) 

61.  Under  the  first  section  of  the  act  of 
March  30,  1868,  regulating  the  rate  of  inter- 
est all  final  money  judgments,  whether  for 
money  lent  or  otherwise,  bear  interest  at  the 
rate  of  seven  per  cent  p€^  annum,  (Clark  v. 
Dunnam,  46  Cal.  204.) 

Cited  15  Nev.  319. 

62.  Under  the  act  of  1868  regulating  inter- 
est, all  judgments  for  the  recovery  of  money 
bear  interest  at  the  rate  of  seven  per  cent 
from  the  time  the  money  became  due 
thereon,  unless  the  judgment  specifies  a 
lower  rate  of  interest.  (£indolph  v.  Bayue. 
44  Cal.  366.) 

Cited  15  Nev.  319. 

63.  The  act  of  1868  regulating  interest  on 
judgments  applies  to  judgments  for  monfly 


due  on  contracts   lor  improving  a  sftreei. 
(Bandolph  v.  Bayue,  44  Cai.  360.) 

64.  A  decree  enforcing  a  mortgage  rendered 
after  the  passage  of  the  act  of  1867-68,  oon- 
oeming  interest,  may  contain  a  provision 
making  the  sum  due  bear  interest  at  seven 
per  cent  per  annum.  (Whitcher  v.  Webb,  44 
Cal.  127.) 

66.  Sinoe    the    act    concerning    interest, 
passed  April  4, 1870,  judgments  for  money  in 
actions  of  tort  bear  interest.    (Atherton  v. 
Fowler,  46  Cal.  320.) 
Cited  16  Nev.  319. 

66.  The  act  of  1870  concerning  interest 
(Laws  of  1870,  p.  699)  allows  interest  on  all 
money  judgments.  (Bell  v.  Knowlee,  45 
Cal.  193.) 

Cited  46  Cal.  822;  16  Nev.  319. 

67.  Provision  of  statute  which  authorisea 
judgments  to  bear  same  interest  as  contracts 
on  which  they  are  recovered  was  intended  to 
be  confined  to  contracts  fixing  tiie  rate  of  in- 
terest.   (Raun  V.  Reynolds,  11  Cal.  14.) 

68.  A  judgment  can  properly  bear  interest 
only  from  time  it  is  pronounced.  (Bibend  v. 
Liverpool  etc  Ins.  Co.,  80  Cal.  78.) 

69.  If  a  judgment  is  not  entered  up  until 
some  time  after  the  verdict  interest  cannot 
be  included  in  the  judgment  from  the  time 
the  verdict  is  rendered  np  to  the  time  the 
judgment  is  entered.  (Atherton  v.  Fowler, 
46  Cal.  323.) 

60.  Clerk  must  include  in  judgment  interest 
on  amount  of  verdict  from  the  time  it  was 
rendered.  (Golden  Grate  etc  Co.  v.  Joshua 
Hendy  Machine  Works,  82  CaL  184.) 

Cited  88  CaL  394. 

61.  Interest  due  on  the  demand  on  which 
the  action  is  brought  should  be  included  in 
the  judgment  when  entered.  (Bibend  v.  Liv- 
erpool etc.  Ins.  Co.,  30  Cal.  78.) 

62.  In  a  judgment  in  a  suit  on  a  note  bear- 
ing an  agreed  amount  of  interest  the  interest 
is  to  be  computed  and  made  a  part  of  the  judlg- 
ment,  and  the  judgment  should  bear  the 
agreed  interest.  (Mount  v.  Chapman,  9  Cal. 
294,  cited  32  Cal.  88 ;  Emeric  v.  Tams,  6  Cal. 
156,  cited  9  Cal.  247,  297,  82  Cal.  88.) 

63.  In  entering  a  judgment  the  correct  rule 
is  to  add  the  interest  due  on  the  notes  up  to 
the  time  of  the  judgment  to  the  principal, 
and  enter  the  judgment  for  the  gross  amount, 
and  such  judgment  is  then  to  bear  the  same 
interest  as  the  notes  until  paid.  (Guy  v. 
Franklin,  6  Cal.  416.) 

Cited  6  Cal.  156;  9  Cal.  247,  297;  82  Cal.  88. 

64.  When  the  judgment  is  not  rendered  by 
default,  but  upon  answer  and  after  trial,  the 
interest  may  be  added  to  the  principal,  and 
the  judgment  may  direct  the  whole  sum  to 
draw  the  same  rate  of  interest  which  the 
principal  drew  by  the  contract,  although  the 
complaint  does  not  pray  that  the  Judgment 
draw  interest.  (Corcoran  v.  Doll,  32  Ciu.  82.) 
Cited  37  Cal.  324;  2  Utah,  237. 

66.  If  the  prayer  for  judgment  asks  for  in- 
terest to  accrue  after  the  complaint  is  filed, 
and  neither  the  prayer  nor  summons  mention 
the  rate  of  interest,  the  derk  should  not  ren- 
der judgment  for  a  rate  greater  than  ten  per 
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cent  per  timmn*   (Tiamping  t,  Hyatt,  £7  Cal, 
102.) 

66.  The  insertion  by  the  derk  of  the  conrt 
in  a  money  judgment  entered  by  him  of  the 
words  ''with  interest  thereon  at  the  rate  of 
seven  per  cent  per  annum  from  the  date 
hereof  until  paid,"  is  a  proper  ministerial 
act,  authorized  bv  law,  although  no  authority 
therefor  is  found  in  the  decision  of  the  court 
which  ^ould  not  contain  any  such  adjudica- 
tion where  there  is  no  issue  in  the  case  as  to 
the  right  of  the  plaintiff  to  have  interest  upon 
the  judgment  awarded ;  and  a  motion  to  cor- 
rect the  judgment  by  striking  out  such  words 
is  properly  denied.  (San  Joaquin  Land  and 
Water  Co.  ▼•  West,  99  CaL  845.) 

67.  Where  a  judgment  rendered  in  a  for- 
eign state  directs  that  a  portion  thereof  bear 
interest  at  a  si>ecified  rate,  but  is  silent  as  to 
the  rate  of  interest  on  the  balance,  in  an  ac- 
tion on  the  judgment  in  California,  interest 
on  the  balance  should  be  computed  at  the 
rate  allowed  by  the  law  of  the  foreign  state ; 
bat  the  allowance  of  a  less  rate  of  interest  is 
not  error  of  which  the  judgment  debtor  can 
complain,  (Stewart  y*  Spaulding,  72  Cal. 
264.) 

68.  Interest  is  not  recoverable  on  a  judg- 
ment of  another  state  without  proof  that  the 
law  of  such  state  allows  interest  on  judg- 
ments.   (Thompson  t.  Monrow,  2  Cal.  99.) 

69.  In  the  absence  of  proof,  where  the 
judgment  itself  of  another  state  is  silent  on 
the  su^ect,  it  will  be  presumed  that,  under 
the  law  of  that  state,  no  interest  is  allowed  on 
judgments  of  that  character.-  (Cavender  t. 
Gufld,  4  Cal.  250.) 

Judgment,  interest  on.    See  Use  and  Occu- 
pation, 15. 
Gompoond  interest  on  judgment.  See  post. 


Rate  of  on  default.    See  Default,  78. 

Interest  on  modified  judgment.  See  Ap- 
peals, 3046,  6048. 

Interest  on  judgment  against  executors. 
See  Executors  and  Administrators,  841. 

Foreclosure  decree.  See  Mortgages,  XTX, 
14,  d. 

Charge  of  in  judgment,  when  does  not  show 
fraud.    See  Mechanics'  Liens,  888. 

Forcible  entry,  interest  on  judgment  in. 
See  Forcible  Entry  and  Unlawful  I)etainer, 
YI,18. 

Where  judgment  entered  on  verdict.  See 
Judgments,  102,  et  seq. 

Failure  to  allow  interest  in  rendering  judg- 
ment.   See  Estates  of  Deceased  Persons^  244. 

Agent  borrowing  without  authority,  liabil- 
itvKir.    See  Agency,  358. 

jBailee,  liabihty  of  for.    See  Bailments,  10. 

Guardian,  when  chargeable  with.  See 
Guardian  and  Ward,  102,  et  seq. 

Trusts,  interest  on.  See  Trusts  and  Trus- 
tees, 41. 

Evidence  as  to  conventional  rate  where 
trustee  uses  funds.  See  Trusts  and  Trustees, 
158. 

Condemnation  proceedings,  damages  in»  in- 
terest.   See  Eminent  Domain,  X,  8. 

Delinqiient  tax,  interest  on.  See  Taxa- 
tion, XII,  4, 1. 


Deposit  in  bank,  interest  on.  See  Banks 
and  Banking,  IV. 

Claims,  interest  on.  See  Estates  of  De- 
ceased Persons,  YI,  8. 

Distributive  share,  liability  of  executor  for 
interest  on.  See  Estates  of  Deceased  Persons, 

IX,  8. 

Legacy,  interest  on.    See  WUls,  XI,  11. 

Reclamation  assessment,  interest  on.  See 
Swamp  and  Overflowed  Lands,  XVII,  3, 
k,  F. 

Street  assessment,  action  on,  interest.  See 
Streets,  XVI,  25,  g,  C. 

Street  contractor,  right  of  to.  See  Streets, 
589. 

Interest  on  debt  from  Amador  to  Calaveras 
county.    See  Counties,  15. 

Contract  to  carry  stock,  interest  on  ad- 
vances.   See  Brokers,  5. 

Accommodation  indorser,  rate  recoverable 
on  payment  of  note  by.  See  Bills  and  Notes, 
261. 

Legal  interest  is  recoverable  in  action  on 
bond.    See  Bonds,  188. 

Bonds  issued  railroads,  interest  on.  See 
Railroads,  28. 

Interest  on  overdue  coupons.  See  Bonds, 
66,  et  seq. 

Dividends  draw  interest.  See  Bankruptcy 
and  Insolvency,  257. 

In  action  for  use  and  occupation.  See  Use 
and  OccuiMttion,  11. 

Oppressive  withholding  bv  tenant,  interest 
not  recoverable.  See  Luidlord  and  Tenant, 
807,  et  seq. 

Vendee  may  recover  interest  on  deposit. 
See  Vendor  and  Vendee,  116. 

Interest  not  allowed  on  what  contract.  See 
Deeds,  863. 

Trover,  allowance  of  interest  in.  See 
Trover,  49,  et  seq. 

Judgment  for  when  complaint  does  not  ask 
for  it.    See  Judgments,  50d,  et  seq. 

X.  Computatioii  of;  Demand;  Tender;  Pay- 

ment; Wliat  Stops  Running. 

70.  According  to  common  acceptation,  the 
expression  '*rate  of  interest"  has  reference 
to  the  percentage  or  amount  of  interest,  and 
not  to  the  manner  of  computing.  (Raun  v. 
Reynolds,  11  Cal.  14.) 

71.  Rule  for  computing  interest  where  par- 
tial payments  have  been  made  is  that  where 
the  partial  payment  exceeds  the  amount  then 
due  lor  interest  the  principal  sum  and  inter- 
est shall  be  added  together,  and  the  pajrment 
deducted,  and  the  remainder  will  bear  inter- 
est until  the  next  payment.  But  if  the  in- 
terest due  at  the  time  of  a  partial  payment 
exceeds  the  amount  paid  the  payment  shall 
be  credited  on  the  accrued  interest,  and  the 
balance  of  unpaid  interest  shall  be  added  to 
the  interest  afterwards  accruing  until  the  next 

BEiyment.     (Estate  of  Den,  85  Cal.  692.) 
ited  10  Mont.  159. 

72.  '9pon  a  money  demand  bearing  inter- 
est, on  which  payments  have  been  made  after 
maturity,  the  proper  method  of  computing 
interest  is  stated  l^  Chancellor  Kent  in  Con- 
necticut V.  Jackson,  1  Johns.  Ch.  18.  (Backus 
V.  Minor,  8  Cal.  231.) 

78.  When  the  dealings  of  the  parties  ex- 
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tended  through  aj^eiiod  of  more  thui  two 
yean,  daring  which  time  several  acooonta 
were  rendered  hy  plaintiffs  to  defendant,  and 
the  same  mode  of  ooroputing  interest  was 
pursued  throughout,  this  mode  was  held  to  he 
binding  upon  them.  (Backus  y.  Minor,  3 
Cal.231.) 
Cited  74  Cal.  71. 

74.  Where  an  account  has  been  stated  by 
the  plaintiff,  charging  interest  both  on  the 
debt  and  the  payments,  and  rendered  to  the 
defendant,  and  no  objection  made  thereto 
within  a  reasonable  time,  it  is  the  same  as  an 
agreement  that  the  interest  should  be  com- 
puted accordingly.    (Backus  y.  Minor,  3  Cal. 

75.  Where  a  promissory  note  provides  that 
in  case  of  nonpayment  at  maturity  it  shall 
bear  interest  at  a  certain  rate  until  paid  in- 
terest should  be  computed  upon  it  from  its 
date^  and  not  from  the  time  of  default. 
(Mam  y.  Casserly,  67  Cal.  127.) 

76.  The  holder  of  a  promissory  note  which, 
by  its  terms,  makes  the  interest  due  semian- 
nually is  entitled,  if  the  note  should  be  paid 
or  sued  U{K>n  intermediate  the  half-year,  to 
the  full  stipulated  interest  up  to  the  date  of 
payment  or  of  judgment  rendered  in  the  ac^ 
tion.    (Chafoin  y.  Rich,  92  Cal.  471.) 

77.  Errors  in  the  computation  of  interest 
should  be  corrected  by  motion  in  the  court 
below.    (Whitney  y.  Buckman,  13  Cal.  636.) 

Computation  of  interest  on  judgment.   See 
ante^  61.  et  seq 
Mistak 
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e  in  calculating.    See  Judgments, 


Mistake  in  computation  is  not  fraud.  See 
Fraud,  7. 

Computation  on  change  in  statute.  See 
ante,  II. 

78.  Under  a  contract  to  account  for  and  pay 
moneys  held  in  trust  interest  was  agreed  to 
be  paid  at  the  rate  of  one  and  one-half  per 
cent  per  month  after  demand.  No  demand 
haying  been  found,  it  was  error  to  compute 
interest  at  that  rate.  (Butler  y.  Austin,  64 
Cal.  3.) 

79.  When  money  becomes  due  under  a  con- 
tract on  the  happening  of  a  particular  event 
no  special  demand  is  necessary  before  the 
commencement  of  a  suit.  In  such  a  case  in- 
terest is  recoverable  from  the  time  the  money 
becomes  due.  (Cummings  v.  Howard,  63  Cal. 
503.) 

Cited  67  Cal.  281. 

80.  Fact  that  payee  of  promissory  note  has 
in  hand  sufficient  money  belonging  to  maker 
to  pay  the  interest  thereon,  the  money  not 
being  used  for  that  purpose  does  not  prevent 
the  note  from  bearing  simple  interest  accord- 
ing to  its  terms.  (Laughlin  v.  Wright,  63 
Cd.  113.) 

81.  When  interest  is  not  specially  contracted 
for  it  is  but  an  incident  of  the  contract  or  ob- 
ligation upon  which  it  depends,  and  cannot 
be  recovered  in  a  separate  action  after  pay- 
ment of  the  principal.  {City  of  Los  Angeles 
V.  City  Bank,  100  Cal.  18.) 

Reduction  of,  on  cash  payment.  See  Es- 
tates of  Deceased  Persons,  4w. 


Tender,  effect  of  on.  See  Mottgagea,  489; 
Tender,  11,  et  seq. 

Compellinff  payment  of  by  manH^tn^n,  q^^ 
Railroads,  29. 

Option  to  consider  note  as  due  for  de&olt 
in.    See  Bills  and  Notes,  Y. 

Mandamus  to  compel  payment  of  interest 
on  bonds.    See  Mandamus,  139,  et  seq. 

Foreclosure  for  interest.  See  Morteaeea. 
XIX,  3.  ^^^ 

XI.  After  Matuity* 

Compound  interest.    See  post,  Xn. 

82.  Moneys,  after  they  become  due,  bear 
interest  at  rate  agreed  upon  in  the  written 
contract,  although  nothing  be  expressly  said 
about  interest  after  maturity.  Where  no 
rate  is  asreed  upon  the  statute  rate— ten  ner 
cent— takes  effect.  (Eohler  v.  Smith.  2  CaL 
697.)  ^ 

Cited  5  Cal.  417;  2  Nev.  207. 

xn.  Compouid  iBterefti 

88.  Rule  of  law,  ezoept  in  certain  speeial 
equitable  cases,  is  that  interest  shall  not  be 
compounded  unless  in  accordance  with  the 
stipulations  of  the  contract  between  the  par- 
ties.   (Estate  of  Den,  36  Cal.  692.) 

84.  Compound  interest  can  only  be  allowed 
as  provided  for  by  section  1919  of  the  Ciiyil 
Code.  (Sayings  and  Loan  Society  v.  Hortoii. 
63  Cal.  106.) 

Cited  65  Cal.  393. 

85.  Interest  upon  interest  already  due  can- 
not be  added  in  judgment  except  in  pursu- 
ance of  a  written  engagement  ot  the  prinoi- 
pal.    (Montgomery  v.  Tutt,  11  Cal.  307.) 
Cited  29  Cal.  392. 

86.  If,  by  terms  of  note,  interest  is  due  and 
payable  at  end  of  every  six  months,  the  payee 
IS  not  entitled  under  the  statute  of  this  state 
to  interest  upon  interest  if  the  installments 
of  interest  are  not  paid  as  they  fall  due.  un- 
less there  is  an  express  provision  in  writing 
to  pay  such  interest.   (Doe  v.  Yallejo,  29  CaU 

87.  A  provision  in  certain  promissory  notes 
that  the  principal  shall  be  paid  "with  inter- 
est at  two  per  cent  per  month,  interest  pay- 
able monthly,  and  it  not  paid  to  become  part 
of  the  principal,"  construed  to  mean  that  the 
notes  should  bear  interest  at  the  rate  of  two 
per  cent  a  month,  compounded  monthly. 
(Page  v.  Williams,  64  Cal.  662. ) 

88.  Under  the  provisions  of  section  1919  of 
the  Civil  Code  a  note  cannot  be  made  to  bear 
interest  upon  unpaid  interest  at  a  greater 
rate  than  that  agreed  upon  for  the  principal 
debt.    (Dean  v.  Applegarth,  65  Cal.  391.) 

Compound  interest  after  maturity.  See 
ante,  aI. 

Against  executor.  See  Estates  of  Deceased 
Persona,  253 ;  Executors  and  Administrators. 
383. 

Compound  interest  on  joint  venture*  See 
ante,  vll. 

Trustee  evading  amount  when  chaiged 
with.    See  Trusts  and  Trustees,  181, 

Xni.  As  Bamages. 

89.  It  is  well  settled  that  in  an  action  at 
law  for  the  conversion  or  nondelivery  of  per- 
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tonal  property  aneed  to  be  delivered,  interest 
may  be  awarded  by  way  of  damages  for  a 
bleach  of  the  contract;  and  there  are  even 
more  cogent  reasons  why  eouity  should  adopt 
the  same  role  in  the  settlement  of  a  long- 
standing account.  (Pujol  v.  McElinlay,  42 
Gal.  569.) 

90.  Though  interest  is,  as  general  rule,  not 
recoverable  except  by  virtue  of  statutory 
regulations,  a  small  rate  may  be  allowed  in 
some  cases  by  way  of  damages.  So  held, 
where  a  referee,  to  whom  a  cause  had  been 
referred  by  consent  of  parties,  had  allowed 
the  plaintiff  interest  at  the  rate  of  six  per 
cent  per  annum  on  the  balance  of  an  account 
found  due  to  him.  (Davis  v.  Greely,  1  Gal. 
422.)  - 

Cited  1  Utah,  61. 

Damages  for  detaining  money.  Bee  Inluno- 
tions,  431. 

By  way  of  damages.  See  Judgmraits,  127 ; 
Replevin,  99,  et  seq ;  Sales,  257. 

XIT*  Allowanee  of  or  Review  of  on  Appeal. 

Whether  part  of  amount  in  dispute.  See 
Apx)eals,  94,  et  seq. 

91.  In  modifying  or  affirming  money  judg- 
ments on  appeal  it  is  wholly  unnecessai^  for 
this  court  to  make  any  reference  to  the  right 
to  interest,  when  that  subject  is  regulated  by 
statute.  The  right  to  interest  foUowB,  as  a 
matter  of  course  when  the  facts  on  which  it 
depends  are  established.  (Dougherty  v.  Mil- 
ler, 38  Gal.  548. ) 

Gited  15  Nev.  319. 

Supreme  court,  allowing  interest  in.  See 
Appeals,  XII,  4. 

92.*  The  judgment,  being  entered  for  the 
value  of  the  gcwds  as  found  by  tlie  jury,  with 
ten  per  cent  per  month  interest  thereon,  held, 
to  be  erroneous  in  giving  interest  at  a  greater 
rate  than  ten  per  cent  per  annum,  but  that 
beinff  probablv  a  clerical  error,  the  judgment 
would  be  modified.  (Gassin  v.  Marshall,  18 
Gal.  689.) 

93.  Decree  wOl  be  amended  and  modified 
when  there  is  a  slight  discrepancy  in  the 
computation  of  interest.  (Barsolou  v.  New- 
ton, 63  Gal.  223,  227.) 

94.  Under  a  contract  by  which  defendant 
contracted  to  pay  the  assignors  of  plaintiff  a 
balance  due  for  repairs  out  of  the  first  pro« 
ceeda  of  the  mine,  but  failed  to  commence 
work  on  the  mine  for  a  reasonable  time,  the 
plaintiff  was  entitled  to  interest  only  from 
the  expiration  of  a  reasonable  time  from  the 
completion  of  the  repairs.  On  account  of 
error  in  this  respect  judgment  reversed  and 
cause  remanded  for  a  new  trial,  unless  plain- 
tiff, within  twenty  days  after  filing  of  remit- 
titur, filee  written  consent  to  modification  of 
judgment.    (Love  v.  Mabury,  59  Gal.  484.) 

CoBtfl  on  modification  of  judgment  as  to  in- 
terest.   See  Gosts,  48. 

96.  Where  interest  was  impro^rly  allowed 
on  a  running  account,  but  no  objection  taken 
for  that  reason  to  the  judgment  or  finding  of 
the  referee,  held,  that  the  judgment  will  not 
be  reversed.    (Whiting  v.  CJlark,  17  Gal.  407.) 

Computation,  objection  first  raised  on  ap- 
peaL    See  ante,  77 ;  Appeala,  XI,  14,  p. 


Erroneous  allowance,  correcting  on  appeaU 
See  Appeals,  8019. 

Erroneous  allowance,  new  trial  for.  See 
New  Trial,  IV,  10. 

Running  of,  effect  of  on  action  of  suprome 
court.    See  Appeals,  3070. 

DfTEBIJirEATIOirS. 

See  Alteration  of  Instruments. 

Ballots,  interlineations.  See  Elections,  X,  2. 
In  deed,  effect  of.    See  Registration,  38,  et 
seq. 

INTEBLOGUTOBT  JUDi^MEITTS. 

See  Appeals,  II,  2;  Judgments. 

In  equity.    See  Equity,  IV,  5. 

Bill  in  equity  to  carry  into  effect.  See 
Judgments,  821,  et  seq. 

In  partition.    See  Partition,  VI,  7. 

Judgment  directing  account.  See  Interven- 
tion|32. 

INTEBlIEirrS. 

See  Gemeteries. 

Ordinances  reflating  permits  for  inter- 
ments.   See  Ordmances,  iV,  7,  q. 

INTEBNAL  BETENUE. 

Stamp  on  probate  of  wills.    See  Wills,  128. 

Stamp  on  bills  and  note.  See  Bills  and 
Notes,  U,  1. 

Stamp  on  contracts.    See  Ck>ntracts,  1, 2,  a. 

Money  paid  for  rovenue  stamps  cannot  be 
recovered.    See  Payment,  97,  et  seq. 

1.  The  act  of  Gcmgress  to  provide  internal 
rovenue,  passed  June  30, 1864,  which  provides 
that  certain  instruments,  unless  stamped  in 
the  manner  theroin  required,  shall  not  be 
**  recorded,  or  admitted,  or  used  as  evidence, 
in  any  court,"  etc.,  embraces  only  proceed- 
ings nad  and  acts  done  in  public  offices  and 
courts  established  under  the  constitution  of 
the  United  States,  and  by  authority  of  acts 
of  Gongross  framed  in  pursuance  thereof. 
(Duffy  V.  Hobson,  40  Gal.  240.) 

2.  The  admission  in  writing  of  a  balance 
due  upon  an  accounting,  not  signed  by  the 
defendant,  is  not  a  promissor^r  note,  and 
needs  no  stamp  under  the  provisions  of  the 
rovenue  laws.    (Jones  v.  Jones,  38  Gal.  584.) 

3.  On  papers  sent  up  on  appeal  from  jus- 
tice's courts  no  stamp  is  requirod  under  the 
act  of  Gongross  requiring  ''writs  or  other 
process  on  appeal  from  justices'  courts  or 
other  courts  of  mferior  jurisdiction,  to  a  court 
of  record,"  to  be  stamped  with  a  fifty>cent 
stamp.  (People  ex  rol.  Wheaton  v.  Weston, 
28  Gal.  839.) 

4.  The  waiver,  by  an  indorser  of  a  promis- 
sory note,  of  prosentation,  demand,  notice  of 
nonpayment,  and  protest,  written  upon  the 
back  of  the  note,  need  not  be  stamped  in 
order  to  be  valid.  (Pacific  Bank  v.  De  Ro, 
37  Gal.  538.) 

5.  The  omission  of  a  United  States  revenue 
stamp  cannot,  under  any  drcumstances,  be 
set  up  as  a  defense  in  a  state  court  to  an  ac- 
tion upon  a  contract.  (Duffy  v.  Hobson,  40 
Gal.  240.) 

Gited  42  Gal.  417. 

6.  A  collector  of  internal  revenue  for  a 
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Irict  moBt  appdnt  his  deputies  by  an  instra- 
ment  in  writing,  but  need  not  assign  a  depaty 
to  a  i>ortion  of  the  revenne  district  by  an  in- 
itroment  in  writing.  (Tidball  y.  Halley,  48 
Oal.  610.) 

DTTEBir ATIOHAL  LAW. 

Change  of  sovereignty,  e£Eect  on  laws, 
gee  Ck>nflict  of  Laws,  9,  et  seq. 

Cession,  powers  and  duties  of  new  govern- 
ment.   See  Mexican  Lands,  I,  22. 

Cession,  effect  of  on  Spajiish  grants.  Bee 
Mexican  Lands,  I,  22. 

Lohabitantfl  of  ceded  territory.  See  Aliens, 
L 

Power  of  pueblo  to  dispose  of  property  dnr- 
inff  the  war.    See  San  Francisco,  143,  et  seq. 

Military  occupation^  effect  of  on  title  to 
lands.    &de  San  f^ancisoo,  96. 

1.  As  general  role  laws  of  conqnered  or 
ceded  territory  remain  in  force  until  changed 
bj  the  new  sovereign.  But  a  strict  applici^ 
tion  of  this  rule  would,  in  many  cases,  he  un- 
just; and  the  Mexican  laws  on  the  subjects  of 
usury  and  implied  warranty,  in  the  sale  of 
land,  may  be  deemed  to  have  been  abrogated 
by  the  customs  and  usage  of  American  emi- 
grants before  any  formal  act  of  legislation 
abolishing  those  laws.  (Fowler  y.  Smith,  2 
Cal.  39.) 

Cited  37  Cal.  92. 

2.  The  municipal  laws  of  a  conqnered  terri- 
tory do  not  oease  to  exist  by  reason  of  the 
conquest  and  change  of  sovereignty,  but  con- 
tinue in  force,  so  far  as  not  repugnant  to  the 
paramount  laws  of  the  new  sovereign,  until 
changed  by  the  legislature ;  they  are  not  to  be 
treated  as  foreign  laws,  and  need  not  be  al- 
leged and  proven  as  facts.  (Ohm  v.  City  and 
County  of  San  Francisco,  92  Cal.  437.) 

8.  If  the  laws  of  Mexico  remained  in  force 
till  changed  by  the  legislature,  yet  slavery  is 
a  political  institution,  and  the  political  laws 
of  the  ceded  or  conquered  country  give  way  to 
those  of  the  acquuing  country,  (Ex  parte 
Perkins,  2  Cal.  424.) 

4.  By  the  law  of  nations,  independent  of 
treaty  stipulations,  the  cession  of  territory 
from  one  government  to  another  does  not  im- 
pair the  rights  of  the  inhabitants  to  their 
proi)ertj.  They  retain  all  such  rights,  and 
are  entitled  to  nrotection  in  them  to  the  same 
extent  as  nnaer  the  former  government. 
Public  property  and  the  sovereignty  over  the 
territory  are  only  considered  as  passing  by  the 
cession,    (Teschemacher  v.  Thompson,  18  CaL 

11.) 

Cited  19  Cal.  270;  20  Cal.  421,  422;  24  Cal. 
669;  32  Cal.  870;  68  Cal.  697:  74  Cal.  452. 

6.  The  United  States  have  the  right  to  ac- 
quire foreign  territory  by  treaty,  and,  after  its 
acquisition,  Congress  may  pass  laws  to  protect 
the  private  rights  of  the  inhabitants  of  the 
ceded  territory,  guaranteed  to  them  l^  the 
treaty,  and  such  laws  are  beyond  the  inter- 
ference of  state  authority.  ((7ardiner  v.  Mil- 
ler, 47  Cal.  670.) 

6.  When  California  was  ceded  to  the  United 
States  the  rights  of  property  of  its  citizens  re- 
mained unchanged.  By  the  law  of  nations, 
those  rights  were  sacred  and  inviolable,  ana 


the  obligation  passed  to  the  new  govenunent 
to  protect  and  maintain  them.  Tneobligatiim 
was  political  in  its  character,  binding  unon 
the  consdenoe  of  the  new  government,  ana  to 
be  executed  by  proper  legislative  action,  when 
the  requisite  protection  could  not  be  a&>rded 
by  the  ordinary  course  of  judicial  proceedings 
in  the  established  tribunals,  or  oy  existing 
le^^islation ;  and  indei)endent  of  the  obligation 
arising  from  the  law  of  nations,  the  United 
States,  by  the  treaty  of  Guadalupe  Hidalgo, 
in  effect  stipulated  for  the  protection  of  the 
rights  of  property  of  the  inhabitants  o(  the 
oMed  territory.  (Teschemacher  y,  Thomp- 
son, 18  Cal.  11.) 

OTEEPISABEB. 

Adverse  claimants  to  rent,  interpleading. 
See  Landlord  and  Tenant,  IX,  6,  b. 

By  judgment  debtor  in  supplementary  pn^ 
ceeoings.  See  Supplementary  Prooeedings, 
26. 

Stay  bond  on  apx)eal«    See  Appeals,  1760. 

1.  An  interpleader  will  be  sustained  when- 
ever it  is  necessary  for  the  protection  of  a 
person,  from  whom  several  others  claim 
legally  or  equitably  the  same  thins,  debt,  or 
dut^,  but  who  has  incurred  no  inaependeDt 
liability  to  any  of  them,  and  does  not  nimself 
claim  an  interest  in  the  matter ;  and  it  is  also 
essential  that  the  plaintiff  shall  be  ignorant 
of  the  rights  of  the  parties,  or  at  least  that 
there  be  some  doubt  as  to  which  is  entitled, 
so  that  he  cannot  safely  pay  to  either.  (Pfis- 
ter  v.  Wade,  66  Cal.  43.) 

Cited  62  Cal.  643. 

2.  A  having  an  award  in  his  favor  against 
the  city  of  San  Francisco,  and  a  suit  pending 
to  enforce  the  same,  the  common  oouncQ 
made  an  appropriation  for  the  payment  of  the 
award.  Hefdj  that  A  cannot  be  compelled  to 
litisate  his  rights  with  B,  who  has  stood  by 
wiwout  notice  of  his  dainu  (Wilson  y.  Hes- 
lep,  4  Cal.  800.) 

8.  An  action  to  compel  defendants  to  inter- 
plead will  not  lie  where  it  appeared  from  the 
complaint  that  the  plaintins  were  not  mere 
stakeholders,  without  any  interest  or  claim 
of  interest  in  the  fund;  that  the  claims  of 
defendants  were  not  identical  in  amount,  did 
not  relate  to  the  same  debt  or  duty,  and  arose 
out  of  separate  and  independent  contracts; 
that  the  plaintiffs  had  acknowledged  the 
validity  to  some  extent  of  the  claim  ol  one  of 
the  defendants,  and  incurred  a  separate  liabil- 
ity to  him ;  and  that  the  plaintifb  were  not 
ignorant  of  ^e  facts  upon  which  the  claims 
(3  defendants  respectively  were  based.  (Pfis- 
ter  y.  Wade,  56  CbX.  43.) 
Cited  69  Cal.  274. 

4.  WhUe,  as  a  general  rule,  an  interpleader 
suit  cannot  be  employed  to  determine  dis- 
puted claims  between  the  plaintiff  and  either 
of  the  defendants,  and  the  plaintiff  must  be  a 
mere  uninterestea  stakeholder  of  an  admitted 
amount,  yet  if  one  of  the  defendants  claims 
an  increased  sum,  and  the  complaint  is 
amended  so  as  to  admit  such  increased  sum 
to  be  due,  a  judgment  may  be  properly 
entered  directing  the  plaintiff  to  pay  said 
amount,  with  interest,  into  court,  and  that 
defendants  interplead  as  prayed  for^  and  that 
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pUntiff  be   diflchariged   from   all  liability. 
(Orient  Ins.  Co.  v.  Reed,  81  Gal.  145.) 

6.  Where  there  is  no  denial  of  the  claim  of 
either  defendant  in  the  complaint  in  a  aoit 
for  interpleader  the  fact  that  in  a  previous 
action  pending,  brought  by  one  of  the  defend- 
ants ag^ainst  the  plaintiff  upon  the  same  claim, 
his  claim  was  denied  in  the  answer  of  the 
plaintiff,  does  not  fall  within  the  rule  that  a 
Dill  for  interpleader  cannot  be  maintained 
which  denies  tne  claim  of  a  defendant.  (Orient 
Ins.  Co.  y.  Reed,  81  Cal.  145.) 

6.  A  tenant  against  whom  oonflictinedaims 
lor  rent  are  made  may  file  a  bill  of  inters 
pleader  against  the  several  claimants  to  de- 
termine Uieir  reepectiye  rights  to  the  rent. 
In  such  action  the  oonrt  may  determine  the 
rights  of  the  claimants  as  between  them- 
aelvea.    (Schluter  v.  Harvey,  65  CaU  158.) 

7.  Where  a  tenant  finds  that  there  are 
adverse  claimants  to  the  property  he  should 
file  a  bill  of  interpleader,  making  all  the 
adverse  claimants  parties  thereto,  and  offer 
to  pay  the  rents  into  court,  to  abide  the  ulti- 
mate decision  of  the  case.  (McDevitt  t.  Sul- 
livan, 8  OaU  592.) 

8.  Unless  answer  of  garnishee  discloses  liens 
haying  priority  of  claim  upon  the  fund  in  his 
hands  an  order  for  a  bill  of  interpleader  will 
not  be  granted.  (Oahoon  v.  Levy,  4  Cal.  243.) 
Cited  6  Cal.  295;  10  Cal.  216. 

9.  It  is  not  necessary  that  the  plaintiff  in  a 
bill  for  interpleader  should  offer  to  pay  the 
costs  of  a  previous  suit  brought  by  one  of  the 
defendants  against  the  plaintiff,  such  costs,  if 
any,  being  taxable  in  that  action.  (Orient 
Ins.  Co.  V.  Reed,  81  Cal.  145.) 

10.  The  plaintifEs  in  their  second  amended 
complaint  averred  that  they  were  and  always 
had  been  ready  and  willing  to  pay  over  to 
the  parties  entitled  thereto  the  money  due 
upon  the  wheat,  and  offered  to  pay  the  money 
into  court;  and  on  the  trial,  for  the  purpose 
of  showine  their  offer  to  fulfill  the  contract, 
introdncea  in  evidence  the  original  complaint 
containing  such  offer,  and  followed  it  by  evi- 
dence that  they  had  paid  the  monev  into 
court.  Held,  that  the  evidence  was  aomissi- 
bie.    (Pfister  v.  Wade,  69  Cal.  183.) 

11.  On  the  1st  of  January,  1878,  one  Tre- 
nouUi,  being  the  owner  of  certain  wheat  then 
in  the  ix)68e68ion  of  the  defendant  Wade,  and 
on  the  security  of  which  he  had  borrowed 
money  from  Wade,  sold  the  same  to  the  plain- 
tiffs, who,  it  was  agreed  by  all  the  parties, 
should  pay  to  Wade  ue  amount  due  him  out 
of  the  funds  arising  from  the  sale.  After  this 
Agreement  was  made  Wade  delivered  the 
wneat  to  the  plaintiffs.  At  the  time  of  the 
sale  Trenouth  was  indebted  to  one  Bliss,  an 
original  defendant,  to  whom  he  subsequently 
assigned  hit  claim  against  the  plaintiffs,  of 
which  fact  they  weve  notified.  After  the 
delivery  of  the  wheat  Wade  demanded  pay- 
ment from  the  plaintiffs  of  the  indebtedness 
due  him,  to  which  thev  objected,  on  the 
ground  thai  Bliss  claimed  the  entire  proceeds 
of  the  sale.  The  action  was  brought  to  com- 
pel the  defendants  to  interplead,  and  for  the 
court  to  determine  their  respective  rights  to 
the  money.    Held,  that  there  was  no  mis- 


Joinder  of  parties  defenduit  or  of  causee  of 
action.    (Pfister  y.  Wade,  60  OaL  183.) 

12.  At  the  time  of  the  commencement  of 
the  action  the  plaintiffs  paid  the  money  into 
court,  and  a  judgment  was  rendered  in  their 
favor,  which  was  subsequently  reversed  on  an 
appeal  taken  hy  Bliss,  on  account  of  the  im- 
proper proceedings  and  defectivepleadings  of 
the  plamtiffs.  The  defendant  Wade  was  at 
all  times  ready  and  willing  to  receive  his  pro- 
portion of  the  money.  Held,  that  he  was 
entitled  to  interest  on  the  proportion  due  him. 
(Pfister  y.  Wade,  60  Cal.  133.) 

13.  Where  a  tenant  pays  money  into  court 
as  the  rent  stipulated  m  a  lease  executed  by 
one  of  the  defendants,  and  asks  for  an  inter- 

§  leader  between  his  landlord  and  the  other 
efendant,  who  is  an  adverse  claimant  of  the 
legal  title,  and  who  claims  to  be  entitled  to 
the  rent,  it  seems  that  such  adverse  claimant 
may  avail  himself  of  the  admission  that  the 
plaintiff  owes  the  money  to  whichever  of  the 
claimants  mav  be  entitled  to  it,  and,  if  en- 
titled to  the  land,  may  recover  the  rent  as 
against  the  landlord,  though  the  actual  value 
of  the  use  and  occupation  may  be  more  or  less 
than  the  amount  deposited.  (Wamock  y* 
Harlow»  96  OaL  298.) 

INTERPRETEB& 

Evidence,  interpreting.  See  Evidence,  X,  6. 

Witnesses,  interpreters  as.  See  Witnesses, 
V,4. 

Reporter's  notes  taken  through,  as  evidence. 
See  Criminal  Law,  618 ;  Evidence,  484. 

Record  on  appeal  need  not  show  appoint- 
ment.   See  Criminal  Law,  337. 

Acknowledgment  made  through.  See  Ac- 
knowledgments, 79. 


UTTERSEGTIIfG  TEEfB. 

See  Mines  and  Mining,  XI,  6b 

OITERSTATS  COMMERCE. 

See  Ck>nstitutional  Law*  m,  2. 

IHTERSTATE  EXTRADITIOV* 

See  Extradition. 

INTERSTATE  LAW. 

See  Conflict  of  Laws;   Extradition;   glay^ 

ery,  21. 

Right    of    travelers.    See   Constitutional 
Law,  n ;  Slavery. 

Comity  between  states.    See  Constitutional 
Law,IL 

UrrERYEHTIOll. 

I.  Who  are  InterveBors* 
n.  Right  of  Intervention. 
III.  Within  What  Time  to  be  Exercised. 
IT.  Allowing  Ex  Partei  Error  ia  Ref^u- 

ing,  How  Cured. 
y.  Statute  Ctovems  Praetfoe;    Plead* 

Ings;  Serviee  of;  Evidence. 
YI.  Qnestions  Constdered,  and  Proceed- 
ings en. 
yn.  Effect  of  Nonsuit;  Motion  to  Dlsmlssf 
Appeal. 
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IHTERVENTION,  I,  IL 


TIIL  lUlvre  to  Intorrene,  Effeet  #f; 

I«  lf]i«  are  iBtorrenon • 

Appearance  by  children  in  suit  by  parent  is 
not  intervention.    See  Stipulations,  50. 

1.  If  a  court  on  the  trial  of  a  case  makes  an 
order  that  certain  persons  be  permitted  to 
appearand  answer  on  the  erroneous  supposi- 
tion that  they  are  necessary  parties,  such  per^ 
sons  are  not  intervenors,  and  do  not  become 
parties  to  the  action.  (Chase  y.  Evoy,  6S 
Ofd.  848,  355.) 

II.  Blflrht  of  Intorrentloii* 

2.  The  interest  which  entitles  a  person  to 
intervene  in  a  suit  between  other  parties 
must  be  in  the  matter  in  litigation,  and  of 
such  a  direct  and  immediate  character  that 
the  intervenor  will  either  gain  or  lose  by  the 
direct  legal  operation  and  effect  of  the  judg- 
ment. (Horny.  Volcano  Water  Ck>.,  18  Gal. 
62.) 

Oited  21  Gal.  287;  29  Gal.  164;  38  Gal.  611; 
16  Gol.  185;  Idaho,  N.S.,  289;  10  Nev.  95; 
4  Utah,  448. 

8.  It  must  be  that  created  by  a  claim  to  the 
demand,  or  some  part  thereof,  in  suit,  or  a 
claim  to  or  Hen  upon  the  proplerty,  or  some 
part  thereof,  which  is  the  subject  of  litigation. 
(Horn  v.  Volcano  Water  Go.,  13  Gal.  62.) 

4.  Any  interest  in  the  matter  in  litigation 
is  sufficient  to  entitle  a  party  to  intervene. 
The  fact  that  the  intervenor  might  protect 
that  interest  in  some  other  way  is  immate- 
rial.   (Gofifey  V.  Greenfield,  56  Gal.  882.) 

5.  The  sixteenth  and.  seventeenth  sections 
of  the  Practice  Act,  and  the  seventy-second, 
seventy-third,  and  seventy-fourth  sections  of 
the  amendments  of  1854  to  the  Practice  Act, 
give  a  partv  the  right  to  intervene  in  an 
action  m  the  case  of  the  transfer  of  any 
interest  during  the  pendency  thereof,  or 
where  he  is  directly  interested  in  the  subject 
matter  in  litigation*  (Brooks  t.  Hager,  6 
Gal.  281.) 

Gited  53  Gal.  744. 

6.  Under  section  387  of  the  Gode  of  Givil 
Procedure  the  right  of  any  person  before 
trial  to  intervene  in  an  action  or  proceeding 
who  has  an  interest  in  the  matter  in  litiga- 
tion in  the  success  of  either  of  the  parties,  or 
an  interest  against  both,  is  not  limited  to  any 
particular  kind  or  class  of  actions,  but  is  gen- 
eral. (Robinson  v.  Grescent  Gity  etc.  Go., 
93  Gal.  316.) 

7.  When  a  proceeding  is  commenced  to  en- 
force a  lien  under  the  act  of  1862  persons 
having  a  lien  by  mortgage  upon  the  property 
upon  which  the  lien  is  sought  to  be  enforced 
have  no  risht  to  intervene.  (Van  Winkle  v. 
Stow,  23  Gal.  457.) 

8.  In  a  suit  to  enforce  a  mechanic's  lien  on 
a  ditch  a  mortgagor  of  the  ditch  subsequent  to 
the  lien  has  no  absolute  right  of  intervention. 
(Hocker  v.  Kelley,  14  Gal.  164.) 

9.  A  simple  contract  creditor  of  a  common 
debtor  cannot  intervene  in  a  foreclosure  suit. 
(Horn  V.  Volcano  Water  (3o.,  13  Gal.  62.) 

10.  Judgment  creditors,  being,  as  such,  sub- 
sequent encumbrancers,  may  intervene  in 
foreclosure   suit;   and   a    court   may  order 


them  to  be  made  parties,  probably  by  aa 
amendment  of  the  comphunt  as  the  better 
course  or onpetition of  mtervention.  (Horn 
▼.  Volcano  Water  Go.,  18  Gal.  62.) 

11.  In  an  action  to  foreclose  a  mortgaoe  on 
the  homestead,  executed  by  the  hosba^o,  the 
wife  is  a  necessary  party,  and  if  not  made  a 
party  is  entitled  to  intervene ;  and  in  such  ac- 
tion the  question  of  homestead  or  no  home- 
stead may  be  determined.  (Mabury  t«  Buia, 
58  Gal.  11.) 

Gited  71  Gal.  508. 

12.  In  action  of  aooonnthig  between  part- 
ners, firm  creditors  may  join  in  an  interven- 
tion for  the  purpose  of  sharing  in  a  fund  in 
the  hands  of  one  of  the  partners,  resulting 
from  a  fraudulent  sale  by  him  of  the  firm 
property.    (Grossini  v.  Perasio,  66  Gal.  645.) 

13.  The  sureties  of  a  defendant,  in  an  action 
of  replevin,  upon  an  undertaking  given  to  ef- 
fect a  return  of  the  property  in  controversy 
to  the  defendant  i>enduig[  the  action,  have  an 
interest  in  the  action  which  entitles  them  to 
intervene  if  the  defendant  is  insolvent  and 
the  action  is  not  being  defended  in  good  ^th. 
(0>bum  V.  Smart,  53  GaL  742.) 

14.  Gonceding  that,  in  an  action  of  eject- 
ment against  a  tenant  in  pooession,  the  land- 
lord may  intervene  and  set  up  any  equitable 
defense  which  he  may  have  to  the  action,  an 
Intervention  by  the  landlord  which  merely 
avers  an  unexecuted  design,  by  coUuaion  be- 
tween the  tenant  of  the  intervenor  and  the 
plaintiff,  to  allow  a  indgment  bv  default 
against  the  tenant,  before  the  landlord  was 
informed  of  it,  does  not  raise  any  equitable 
issues.    (Eeay  v.  Butler,  60  GaL  572.) 

15.  In  an  action  of  ejectment  against  a  ten- 
ant, where  the  landlord  intervenes,  an  aver- 
ment by  the  intervenor  that  the  claim  of 
the  plaintiff  is  invalid  and  unfounded,  and  a 
cloud  upon  his  title  and  that  the  plaintiff 
intends  to  prosecute  another  clandestme  and 
fraudulent  suit  of  ejectment  against  the  in- 
tervenor's  servants  m  chaive  of  the  land, 
without  his  knowledge,  and  with  a  view  to 
trick  him  out  of  the  possession  thereof,  is 
not  sufficient  to  entitle  the  intervenor  to  in- 
voke the  aid  of  the  court  of  equity,  or  to  an 
injunction  against  the  prosecution  of  such  al- 
leged fraudulent  suit.  (Beay  v.  Butler,  09 
Gal.  572.) 

16.  Mortgagee  of  personal  property  who  is 
entitled  by  the  terms  of  his  mortjsage  to  im- 
mediate possession  may  intervene  in  an  action 
by  a  third  person  against  the  mortgagor  to 
recover  the  specific  property,  and  his  i^ht  to 
intervene  is  not  affectea  by  the  plaintiff  tak- 
ing possession  of  the  property  at  the  com- 
mencement of  the  action  on  giving  a  bond  as 
provided  by  the  statute.  (Martin  v«  Thomp- 
son, 63  Gal.  3.) 

Gited  70  Gal.  197;  84  Gal.  567;  89  Gal.  188. 

17.  In  an  action  to  obtain  a  decree  that  de- 
fendant held  certain  real  property  in  trust  for 
the  plaintifte,  and  to  compel  a  conveyance,  the 
appellant  filed  his  complaint  in  intervention, 
settinff  up  a  mortgage  of  the  premises  by  the 
defenduit,  and  a  foreclosure  and  sale  to  the 
intervenor.  Held,  that  he  was  entitled  to 
intervene  because  he  was  interested  in  the 
success  of  the  defendant,  and  also  because  h3 
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had  in  InterMl  in  the  matter  in  litigation. 
(Coffey  y.  Greenfield,  66  Oal.  882.) 

18.  In  ejectment,  a  person  who  ia  in  no  way 
connected  with  the  right  of  poseesaioa  as- 
aerted  by  the  plaintiff  or  the  defendant,  but, 
on  the  contrary,  alleges  title  in  himself  para- 
mount to  both,  cannot  intervene.  (Porter  y. 
Garrissino,  61  Cal.  660.) 

Cited  60  Gal.  679. 

19.  In  an  action  of  ejectment  to  recover  a 
tract  of  land  a  third  person  cannot  intervene 
for  Uie  purpose  of  getting  the  court  to  quiet 
his  title,  as  against  the  plaintiff,  to  another 
tract  of  land  not  in  dispute  between  the  plain- 
tiff and  defendant.  (Kosecrana  y.  Ellsworth, 
62  Gal.  609.) 

20.  In  suit  upon  promissory  note  bv  holder 
against  maker,  a  third  person  who  claims  to 
be  the  rightful  owner  of  the  note  has  the 
right  to  intervene.  (6tich  y.  Dickinson,  38 
Gal.  606.) 

21.  In  an  action  for  damag^ea  for  trespasses 
alleffed  to  have  been  committed  hy  the  de- 
lencuuit  in  entering  upon  the  plaintiff 's  land 
and  cutting  ditches  and  trenches  thereon,  and 
eonstructu^  and  using  a  roadwa;^  across  the 
same,  one  claiming  a  grant  of  a  right  of  way 
over  the  land  from  the  plaintiff^  and  who 
shows  himself  to  be  the  real  party  m  interest, 
and  the  one  by  whose  order,  and  in  whose 
employment  the  acts  complained  of  were  done, 
has  the  right  to  intervene.  (Robinson  v. 
Creaoent  Gity  etc  Co.,  93  Gal.  816.) 

22.  In  an  attachment  suit  judgment  credit- 
ora  of  defendant  may  intervene  to  set  aside 
the  attachment  because  void  as  to  them. 
(Davia  v.  Eppinger,  18  Cal.  378.) 

Cited  21  Gal.  287 ;  1  Idaho,  N.  B.,  239 ;  8  Wash. 

Ter.  106. 

28.  Where  a  subsequent  attaching  creditor 
baa  hie  attachment  levied  on  the  property 
previoualy  levied  on  by  a  prior  attaching 
creditor  he  is  entitled  to  intervene  in  the 
action  between  the  first  attaching  creditor 
and  the  defendant,  if  the  first  attachment 
was  fraudulently  procured,  and  the  common 
debtor  has  not  sumdent  property  to  pay  both 
claims.    (GoghiU  v.  Marks,  29  (>al.  673.) 

24.  Where  a  subsequent  attaching  creditor 
intervenes  in  the  suit  between  a  prior  attach- 
ing creditor  and  the  common  debtor,  and  no 
auestion  ia  raised  as  to  the  honesty  of  his 
ebt,  his  judgment  against  the  common 
debtor  is  admissible  in  evidence  to  show  that 
the  common  debtor  owed  him,  and  is  decisive 
of  the  question.  (Cpghill  v.  Marks,  29  Gal. 
673.) 

26.  If  the  owner  of  a  claim  assigns  it  abso- 
lately,  retaining,  however,  an  interest  in  it, 
he  may  intervene  to  protect  his  interest  in  an 
action  broug[ht  by  the  assignee  to  collect  the 
same,  and  if  he  does  not  intervene,  he  is 
boond  by  the  judgment.  (Gradwohl  v.  Har- 
rifl,  29  Gal.  160.) 

26.  In  a  suit  in  equitv  by  a  judgment  cred- 
itor of  a  beneficiary.  Drought  against  such 
beneficiary  and  his  trustee  to  reach  an  undi- 
vided interest  in  certain  lands  held  by  the 
troatee  under  a  declaration  of  trust,  a  com- 
plaint in  intervention  by  another  beneficiary, 
which  ahows  that,  prior  to  the  conveyance  to 


the  trustee,  the  several  persona  named  in  the 
declaration  as  beneficiaries  were  the  equitable 
owners  in  the  proportions  named  in  the  dec- 
laration, and  had  caused  the  legal  title  to  be 
vested  in  the  trustee  for  the  purpose  of  sale 
and  distribution,  under  an  agreement  that  a 
declaration  of  trust  should  to  made  showing 
the  nature  of  the  trust,  and  the  respective 
interests;  that  it  was  i^o  agreed  that  said 
declaration  should  show  that  the  proceeds  of 
the  debtor's  interest  were  to  be  paid  to  the 
intervener,  until  a  debt  due  from  him  should 
be  satisfied,  and  that  the  surplus  should  be 
paid  to  the  debtor,  and  that  the  debtor  would 
nave  the  declaration  show  such  agreement ; 
that  when  the  declaration  was  executed  the 
intervener  was  absent  from  the  state,  and 
that  his  attorney  in  fact,  who  executed  it,  was 
ignorant  of  the  arrangement ;  and  that,  by  a 
mutual  mistake,  the  declaration  failed  to  state 
the  truth,  and  showed  that  the  whole  pro- 
ceeds of  sale  of  the  debtor's  interest  were  to  be 
paid  to  the  debtor,  state  a  sufficient  ground 
for  intervention  and  for  a  reformation  of  the 
declaration  of  trust,  and  a  demurrer  thereto 
should  be  overruledL  (Ward  v.  Waterman, 
86  Gal.  488.) 

Actions  oonceming  minins  claims,  inter* 
vention  in.    6ae  Mines  and  Mining,  X,  6. 

Land  contest,  intervention  in.  Bee  Public 
Lands,  XYII,  9. 

Actual  settler  may  intervene  in  land  con- 
test.   See  Swamp  and  Overfiowed  Lands,  1^. 

Subsequent  creditor,  intervention  by.  See 
Attachments,  II,  6. 

Intervention  l:^  subsequent  attaching  cred« 
iior.    See  Attachments,  49^  et  seq. 

Assignee  of  pledgor  may  mtervene  in  action 
to  enforce  pleoge.    See  Pledges,  28. 

Bif^ht  of,  where  one  sues  for  many.  See 
Parties,  19,  et  seq. 

Wife  may  intervene  in  suit  to  foreclose. 
See  Homesteads,  299,  et  seq. 

Stipulation  waives  power  to  question  right 
of,  wnen.    See  Stipulations,  48. 

ni.  WithU  What  Time  to  be  Sxerelsea. 

27.  Right  to  intervene  may  be  exercised  at 
any  time  before  trial  of  the  action  is  com- 
menced if  the  complaint  in  intervention  ten- 
der only  such  an  issue  as  is  already  joined  by 
the  answer  of  the  defendant  on  file.  ((Jobum 
V.  Smart.  68  Gal.  742.) 

Cited  4  Utah,  448. 

28.  One  may  intervene  either  before  or  after 
issue  joined  in  the  case.  (Brooks  v.  Hager,  6 
Gal.^1.) 

29.  Where  the  suit  had  been  pending  some 
time,  and  the  application  to  intervene  was 
made  just  as  plaintiff  was  taking  judgment, 
the  application  was  properly  refusecC  (Mocker 
V.  Kelley,  14  GaL  164.) 

CSited  1  Idaho,  N.  S.,  288. 

80.  An  intervention  cannot  be  allowed  after 
final  judgment.  (Owens  v.  Colgan,  97  Cal.  454.) 

81.  In  a  contest  over  the  right  to  purchase 
swamp  and  overfiowed  land,  after  judgment, 
new  parties  cannot  come  in  to  prevent  the 
enforcement  of  such  judgment.  Section  387 
of  the  (3ode  of  GivU  Procedure  does  authorise 
an  intervention  under  such  circumstances. 
(Laugenour  v.  Shanklin,  67  Gal.  70.) 
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82.  A  iudsment  directing  an  aocoonting  and 
not  estaoliwing  any  certain  indebtedness  is 
interlocutory,  and  not  final,  and  an  interven- 
tion may  be'made  by  a  party  interested  in  the 
accounting  after  the  entry  of  such  interlocu- 
tory judgment.  (Clarke  y.  Baird,  98  OaL 
642.) 

88.  Where,  after  judgment  in  faTor  of  the 
petitioners  for  a  writ  of  mandate  to  compel 
the  state  controller  to  draw  a  warrant  upon 
the  state  treasurer,  the  controller  obeyed  the 
writ,  and  the  warrant  issued  by  him  was  paid, 
a  motion  by  a  third  party  to  set  aside  the 
judgment^  and  for  leave  to  file  a  conoplaint  of 
mtOTvention,  is  properly  denied*  (Owens  t. 
Colgan,  97  Gal.  454.) 

Allowing  intervention  alter  judgment  or- 
dered.   Sm  Mandamus,  101* 

IT*  Allowing  Ex  Parte;  Error  Im  ReAubigf 

Hew  diirei* 

84.  Ex  parte  order  may  be  made  allowing 
intervention  to  be  filed,  (Spanagel  ▼•  Beay, 
47  Oal.  608.) 

85.  Error  in  refusing  to  allow  one  to  inter- 
vene is  cured  by  allowing  such  person  to 
defend  in  the  name  of  his  predecessor  in  in- 
terest.   (Muller  V.  Oaroy,  68  OaL  688,  642.) 

T*  Statute  Governs  Praetlee;  Pleadlngst 
Service  of;  Evidence. 

86.  Right  to  intervene  is  purely  statutory, 
and  that  statute  prescribes  the  mode  of  exer* 
cising  it.    (Chase  v.  Evoy,  58  CaU  848,  855.) 

87.  Pleading  of  an  intervener  claiming  to  be 
an  innocent  purchaser  without  notice  is  in- 
sufficient, unless  it  contains  proper  averments 
to  that  effect.  (Coffey  v.  Greenfield,  62  OaL 
602.) 

88.  All  of  the  averments  of  an  answer  to  a 
complaint  of  intervention  must  be  considered 
as  denied  by  the  intervenor.  (Pearson  v. 
Creed,  78  C3al.  144.) 

89.  An  allegation  in  the  complaint  of  inters 
vention  that  tne  partnership  previously  exist- 
ing between  the  plaintiff  and  defendant  had 
never  been  dissolved,  held,  to  be  denied  by  the 
answer.    (Strong  v,  Btapp,  74  Oal.  280.) 

Between  agents,  complaint  in.  See  Agency, 
403. 

Amendment  to  conform  to  proofs.  See 
Pleading  and  Practice,  611. 

Averments  in  complaint  not  denied  need  not 
be  found.    See  Findmgs,  152. 

40.  After  the  case  in  the  lower  court  was 
called  for  trial  an  application  was  made  by 
one  D.  for  leave  to  intervene ;  and,  ujion  leave 

S anted,  the  complaint  in  intervention  was 
ed,  but  not  served  upon  either  of  tiie  origi- 
nal parties.  Thereupon  the  trial  proceeded 
as  to  the  original  issues,  resulting  in  a  verdict 
in  favor  of  the  plaintiff  a^inst  the  defendant, 
and  afterwards  this  application  was  made  to 
restrain  the  court  from  proceeding  further 
with  the  intervention.  Meld,  the  court  be- 
low acquired  jurisdiction  by  the  order  permit- 
ting intervener  to  become  a  party.  When 
the  complaint  in  intervention  is  filed  (by 
leave  of  the  court),  a  trial  before  its  service 
on  the  adverse  partjr  is  premature;  but  an 
erroneous  procedure  in  that  regard  does  not 


affect  the  question  of  jurisdiction.    (Ah  Oooa 
V.  Superior  Court,  61  OaL  555.) 

Complaint  in^  in  particular  cases,  snfficlmicy 
of.    See  ante,  IL 

41.  Where  a  subsequent  attaching  creditor 
intervenes  in  an  action  for  tbe  purpose  of  set- 
ting aside  an  attachment  issued  tnerein,  oa 
the  ground  that  there  is  no  debt  due  hx>m  the 
defendant  to  the  plaintiff,  the  allegations  ia 
the  pleading,  on  the  ^art  of  the  mtervenor 
traversing  the  oomplamt,  have  the  same  ef- 
fect as  ctonials  in  an  answer,  and  require 
affirmative  proof  bv  the  plaintiff  of  his  cause 
of  action,  in  default  of  which  the  intervener 
will  have  judgment  in  his  &vor.  (Speyer  v. 
Ihmels,  21  0^  280.) 

Evidence  ol  right  to  intervene.  See  ante, 
24. 

YI«  Qnestlons  Gonsldered,  aad  Preeeed- 

Ings  on. 

42.  In  an  action  by  the  alleged  assignee  of 
the  mortgasee  to  foreclose  a  mortgage  executed 
by  the  husband  on  the  homestead,  the  wife 
intervening  has  no  interest  in  the  question  of 
the  validity  of  the  assignment,  and  cannot 
interpose  an  objection  oy  demurrer  to  the 
allegations  of  the  complaint  on  thia  point, 
(Mabury  v.  Ruii,  58  OaL  11.) 

43.  In  suit  on  a  note  and  mortgage,  where 
creditors  of  the  defendant  intervened,  alleg- 
ing the  note  and  mortgage  to  be  fraudulent 
as  against  them,  the  interveners  cannot  pre- 
vent a  judgment  for  plaintiff  against  defend- 
ant, l^e  most  they  can  claim  is  protection 
against  the  enforcement  of  the  juagment  to 
their  prejudice.  (Horn  v.  Volcano  Water 
Co.,  IS  Oal.  62.) 

Determining  qoettion  of  homestead.  See 
ante,  11. 

TEL  Effeet  ef  Nonsnit;  Motlen  to  Dlsndss; 

AppenL 

44.  If  there  is  an  intervener  in  an  actioii. 
who  claims  an  interest  in  the  property  in. 
dispute  adverse  to  both  the  plaintiff  and  de- 
fendant, and  the  plaintiff  answers  the  inter- 
vention raising  material  issues,  his  right  to  be 
heard  on  those  issues  is  not  affected  by  a  non- 
suit granted  on  the  motion  of  the  defendants. 
(Poenlmann  v.  Kennedy,  48  Cal.  201.) 

45.  If  there  is  an  intervener  who  claims  an 
interest  in  the  matter  in  dispute  adverse  to 
both  plaintiff  and  defendant,  and  they  an- 
swer tne  intervention  raising  material  issues, 
and,  on  motion  of  the  defendant,  the  court 
nonsuits  the  plaintiff^  the  action  is  still  pend- 
ing as  to  the  issues  raised  on  the  intervention, 
and  the  court  should  proceed  and  try  them. 
The  intervention  should  not  be  dismissed  on 
the  ground  that  there  is  no  action  pending. 
(Poehlmann  v.  Kennedy,  48  Oal.  201.) 

46.  A  motion  to  dismiss  an  intervention, 
like  a  motion  for  a  nonsuit,  should  point  the 
attention  of  the  court  and  of  the  opposite 
counsel  to  the  precise  ground  on  which  it  ia 
made.  (Poehlmann  v.  Kennedy,  48  OaL 
201.) 

Cited  81  Oal.  41. 

Right  of  interveners  to  apply  for  diimiiwaL 
See  Dismissal,  1, 1. 
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Decision  on  motion  not  controlled  \>j  man- 
damiuu    See  Mandamus,  66«  • 

Modification  of  judgment  in,  to  confonn  to 
findings.    Bee  Appeals,  2032. 

Appeal,  right  <»,  of  intervenon.  See  Ap- 
peals, III,  0. 

Defendant  in  suit  to  qniet  title  not  preju- 
diced by  judgment  in  favor  of,  when.  See 
Appeals,  202S, 

Sureties  whose  application  to  intervene  is 
denied,  appeal  by.    See  Appeals,  899. 

Appealability  of  orders  and  decrees  in. 
See  Appei^,  II,  15. 

Bight  to  api>eal,  when  accrues.  See  Ap- 
pMls,  469. 

Service  of  notice  of  appeal  upon  intervenor. 
See  Appeals,  676. 

Order  allowing  objection  first  taken  on 
appeal.    See  Appeals,  XI,  14,  g. 

Intervention  m  ejectment,  separate  appeals, 
effect  of  judgment.    See  Appeals,  8000. 

Judgment  not  modified  on  appeal  when. 
See  Appeals,  8037. 

Costs  on  reversal  of  judgment  of  interven- 
tion.   See  Costs,  64. 

Tin.  FftUvre  to  Intervene,  Effeet  of» 

47.  Assignor  retaining  an  interest  may  in- 
tei^vene  in  an  action  by  the  assignee,  and  if  he 
does  not  intervene  he  is  bound  by  the  judg- 
ment.   (Gradwohl  v.  Harris,  29  OaL  160.) 

DITESTACr. 

What  is  not.  See  Executors  and  Adminis- 
trators»66. 

raroxiCAHTS. 

See  Home  for  the  Inebriates. 

1.  A  Justice  of  the  peace  has  jurisdiction  to 
try  a  misdemeanor  consisting  ox  the  violation 
of 'a  county  ordinance  prohibiting  the  keeping 
of  a  place  where  intoxicatins  liquors  are  sold. 
(£x  parte  Noble,  96  Oal.  862.) 

2.  It  is  not  alone  the  influence  of  liquor 
which  avcnds  a  contract,  but  it  must  be  shown 
to  exist  to  such  extent  as  to  seriously  impair 
the  reasoning  faculties  at  the  time  of  the  con- 
tract.   (Pickett  V.  Sutter,  6  CaL  412.) 

8.  A  party  may  show,  in  order  to  defeat  a 
settlement  made  by  him,  that  at  the  time  he 
was  incapable  of  contracting  intelligentlv,  by 
reason  of  intoxication,  and  evidence  of  the 
partv's  condition,  as  to  being  intoxicated  sev- 
eral nouTS  after  the  settlement,  may  be  given, 
as  tending  to  throw  light  on  his  condition 
when  the  settlement  was  made.  (Phelanv. 
Gardner,  48  Cal.  806.) 

4.  The  court  refused  to  permit  the  defend- 
ant to  ask  a  witness  the  following  question 
with  reference  to  a  witness  for  the  prosecution ; 
'*  I  will  ask  you  if  in  your  opinion  Waite  was 
in  a  oondttion  to  intelligentlv  see  anv  diffi- 
culty and  afterwards  relate  it  ^'  7  Held,  it  is 
unnecessary  to  determine  how  far  the  testi- 
mony of  experts  is  admissible  on  the  question 
of  drunkenness,  or  whether  the  particular 
question  objected  to  was  a  proper  one^  for  the 
reason  that  the  defendant  was  not  injured  by 
the  refusal  of  the  court  to  allow  the  ouestion, 
as  he  elsewhere  fully  testified  on  tne  same 
point.    (People  v.  Morine,  61  Cal.  867.) 


Habitual  intemperance.  See  Marriage  and 
Divorce,  UI,  1,  c 

Release  entered  into  during  intoxication  is 
void.    See  Negligence,  46. 

Insanity  produced  by  intoxication  as  de- 
fense to  crime.    See  Insanity,  V. 

Drunkenness  as  insanity.    See  Insanity,  7. 

Ck>ntributory  neffligenoe,  intoxication  as. 
See  Negligence,  Y,  5,  c 

Hearsay  evidence  of  reputation  for  sobriety. 
See  Evidence,  488. 

Evidence  of  intoxication.  See  Criminal 
Law,  XVin,  14,  f. 

Evidence  of  intoxication  on  issue  of  undue 
influence.    See  Wills,  86. 

Opinion  as  to  intoxication.  See  (Mminal 
Law,  671. 

Instruction  as  to  intoxication.  See  Crimi- 
nal Law,  XVIII,  18,  e. 

Instruction  as  to  intoxication  in  action  for 
assault.    See  Assault.  6. 

Submitting  question  of  drunkenness  on 
issue  of  insanity.    See  Wills,  72. 

Submitting  question  of  drunkenness  to  jury 
when  improper.    See  Wills,  72. 

Drinking  by  jurors  during  triaL  See  Jury 
and  Jurors,  XYl,  2. 

Liquor  licenses.    See  Licenses,  II,  7,  e. 

Crdinance  regulating  liquor  traffia  See 
Ordinances,  IV,  7,  f. 

INTEllTIOirS. 

Patent  pavement,  contract  for.  See  Streets, 

xrv,6. 

Agreement  to  give  rights  in  invention  for 
securing  letters.    See  Partnership,  8. 

Partner,  invention  obtained  by  is  firm  as- 
sets.   See  Partnership,  109. 

Assignment  of  letters  patent  is  not  entitled 
to  record.    See  Registration,  16. 

Contract  dealing  with  patent  right.  See 
Bestraint  of  Trade,  19,  et  seq. 

1.  Where  one  who  was  superintendent, 
director,  and  stockholder  of  a  manufacturing 
corporation  agreed,  on  behalf  of  the  corpora- 
tion, withan  owner  of  swamp  land  to  make 
the  latter  a  dred^ng-machine,  with  certain 
improvements  which  the  superintendent  had 
in  mind,  and  which  he  thought  would  be 
valuable,  and  that  if  the  purchaser  would  pay 
for  building  the  machine,  and  try  it,  and  if  it 
proved  a  success  that  the  corporation  and 
purchaser  would  each  have  one-half  interest 
m  any  patent  that  could  be  obtained  for  the 
improvements,  and  the  corporation  and  pur- 
chaser, in  pursuance  of  the  agreement,  paid 
in  equal  shares  the  entire  expense  of  procur- 
ing patents,  which  were  taken  in  the  name  of 
the  superintendent,  who  claimed  no  interest 
therein  on  his  own  account,  there  is  sufficient 
proof  of  a  contract  between  the  superintend- 
ent and  the  corporation  by  which  the  latter 
was  to  own  one-naif  of  the  patents  obtained, 
and  it  can  enforce  an  assignment  of  one-half 
interest  therein  i^^inst  a  receiver  appointed 
at  the  instance  of  execution  creditors  of  the 
superintendent,  to  whom  he  was  compelled 
to  assign  that  interest  upon  proceedings  sup- 
plementary to  execution.  (Golden  State  etc. 
Iron  Works  v.  Angell,  89  Cal.  643.) 

2.  The  paying  b^  the  corporation  of  half  the 
expense  of  procuring  the  patent  is  a  '*  pre- 
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Jodice  auSered/'  within  the  meaning  of  sec- 
tion 1605  of  the  Oivil  Code,  and  is  a  sufficient 
consideration  for  the  contract,  by  which  the 
inventor  agreed  to  give  a  one-half  interest  in 
the  patents  to  be  procured  to  the  corporation 
for  paying  part  of  the  expenses  of  procuring 
them.  (Grolden  State  etc.  Iron  Works  y. 
Angell,  89  Cal.  043.) 

S.  Inan  action  by  the  corporation  against 
a  receiver  of  the  inventor,  who  was  appointed 
by  the  court,  in  proceedings  supplementary 
to  execution,  at  the  instance  of  judgment 
creditors  of  the  inventor,  and  to  whom  was 
assigned  the  patents  to  be  sold  in  satisfaction 
of  the  judgment,  to  have  it  decreed  that  the 
corporation  owned  an  undivided  half  of  the 
letters  patent,  that  the  judgment  creditors  of 
the  inventor  be  enjoined  from  prooeedintr 
further  against  the  same,  and  that  the  receiver 
be  ordered  to  assign  a  one-half  interest  iu  the 
letters  patent  to  the  corporation,  the  judg- 
ment creditors,  who  were  also  iMurties  de- 
fendant, cannot  object  that  there  was  no 
consideration  for  the  contract  between  the 
corporation  and  the  inventor,  by  which  the 
former  was  to  own  one-half  of  the  patents, 
nor  can  they  object  that  no  formal  action 
was  taken  on  the  matter  by  the  board  of 
directors  of  the  corporation,  nor  that  the  con- 
tract was  about  property  that  was  uncertain 
and  not  in  esse,  and  that  it  was  unfair  and 
unjust«  (Golden  State  etc  Iron  Works  v. 
Angell,  89  Gal.  643.) 

4.  The  inchoate  ri^ht  of  an  inventor  to 
apply  lor  patents  for  miprovements  of  a  ma- 
chme  cannot  be  reached  by  a  creditor,  nor 
can  he  be  compelled  to  apply  for  a  patent ; 
and  he  may  assign  such  inchoate  right  as 
against  his  creditors.  (Golden  State  etc. 
Iron  Works  v.  Angell,  89  Cal.  643.) 

Patent,  right  to  is  subject  to  execution.  See 
Executions,  93. 

5.  An  action  to  recover  the  contract  price 
of  letters  patent  sold  to  the  defendant,  which 
were  to  be  .assigned  to  the  defendant  as  soon 
as  a  settlement  was  made  with  another  per- 
son, will  not  be  defeated  by  mere  delay  to 
make  the  assignment  until  nearly  three  years 
after  the  settlement,  if  the  defendant  received 
all  of  the  benefit  he  would  have  received  if 
the  letters  had  been  actually  assigned  at  the 
proper  time,  and  the  delay  was  acquiesced  in 
by  both  parties ;  and  in  such  case  the  pur- 
chaser is  estopped  from  claiming  that  the 
tender  of  the  assienment  came  too  late.  (Scott 

V.  Jackson,  89  Gal.  258.) 

6.  The  fact  that  the  tender  of  assignment 
did  not  include  one  of  the  patents  cannot  be 
complained  of  by  the  purchaser  if  the  omitted 
patent  had  expired,  and  no  objection  was 
made  to  the  tender  on  the  ground  of  the 
omission.    (Scott  y.  Jackson,  89  Cal.  258.) 

TSTESTOBY. 

Filing.    See  Executors  and  Administrators, 

VI,  1. 

Mistakes  or  omissions  in.  See  Assignments 
for  the  Benefit  of  Creditors,  Y,  4. 

Insolvency,  inventory  in.  See  Bankruptcy 
and  Insolvency,  VI,  5. 

Wife's  separate  property,  inventory  of.  See 
Husband  and  Wife,  II,  1. 


IHYESTMEIITS* 

See  Trusts  and  Trosteee,  VII,  6,  6;  Unmooi^ 
porated  Associations,  IIL 

Executor,  investments  by.  See  Execntora 
and  Administrators,  VI,  S,  c 

Guardian,  investments  of.  See  Guardian 
and  Ward,  V,  1. 

Whether  separate  or  community  property. 
See  Husband  and  Wife,  U,  2,  L 

IBRieATION. 

See  Irrigation  Districts:  Watercourses.  XU, 

XIII. 

1.  An  irrigating  ditch,  constructed,  repaired, 
and  controlled  by  two  or  more  persons,  does 
not  cease  to  be  private  property  because  the 
several  persons  interested  in  it  have  not  ac- 
curately defined  their  rights  therein,  or  in 
the  waters  flowing  in  it,  nor  because  they 
have  by  election  selected  a  person  to  distrib- 
ute the  water  among  them.  (Gate  v.  Sanford^ 
54  Gal.  24.) 

2.  Such  a  mode  of  constructing  and  manage 
ing  a  ditch,  though  the  irrigators  he  numer^ 
ous,  does  not  operate  as  a  dedication  to  the 
public.    (Gate  v.  Sanford,  64  Gal.  24.) 

3.  Held,  acoordingljr,  that  such  a  ditch 
came  under  the  exception  in  the  sixth  sec- 
tion of  ''An  act  to  provide  for  and  regulate 
irrigation  in  the  township  of  Los  Nietoe,  in 
the  county  of  Los  Angeles."  (Stats.  1877-78, 
p.  874.)    (Gate  v.  Sanford,  64  Gal.  24.) 

Richt  of  riparian  owners  to  use  waters  for. 
See  Watercourses,  SV,  1,  c 

Use  of  all  water  of  stream  for,  effect  of.  See 
Watercourses,  192. 

Enjoining  use  of  water  for.  See  Mines  and 
Mining,  370,  et  seq. 

Opinion  evidence  as  to  effect  ol,  who  not 
competent.    See  Evidence,  263. 

Asreement  to  take  water  for  use  of  land. 
See  Watercourses,  XIII. 

Increased  cost  of,  allowing  for.  See  Emi- 
nent Domain,  208. 

IBBieATIOH  DISTRICTS. 

I^  Nature  ef^  Power  of  Legislature; 
Constmctlon  and  Censtltntloiial- 
Ity  of  Statutes. 
II.  Petition  and  Bond. 
III.  Boundaries;  Wliat  aiaj  be  Ineiiided 

or  Exelnded. 
IT.  Elections. 
T.  Issuance  of  Bonds. 
Yl.  Confirmation  of  Froeeedlngs. 
TU.  Assessments. 

Till.  Office  of  Director  of  District,   Va» 
tnre  of. 
IX.  Dissolution  of* 

I.  Nature  of;  Power  of  Legislature;  Cob-^ 
structlon  and  Constltatteualitj  ef  Stat» 
utes. 

1.  Legislature  may  by  general  laws  author^ 
ize  inhabitants  of  any  oistrict,  under  such  re- 
strictions, and  with  such  preliminary  steps  as 
J  it  may  deem  proper,  to  organise  tnemselvea 
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into  a  public  corporation  for  governmental 
purposes,  and  sacn  public  corporations  need 
not  be  required  to  be  formed  in  tbe  same 
manner,  or  provided  with  the  same  powers,  as 
municipal  corporations  of  a  different  class. 
(Matter  of  Bonds  of  Madera  Irr.  Dist.,  02  Cal, 
29tf.) 

Cited  97  Cal.  679;  98  CaL  208;  99  Cal.  562, 
568. 

2.  It  is  within  discretion  of  l^slatnre  to 
determine  mode  in  which  an  irrigation  dis- 
trict shall  be  formed,  and  the  judiciary  cannot 
^[uestion  the  policy  or  prudence  of  the  law  as 
it  has  been  enacted^  and  it  is  no  valid  objec- 
tion that  the  organization  may  be  compelled 
hy  persons  not  interested  in  the  luids  affected 
tnerebv,  or  that  the  act  makes  no  provision 
for  a  hearing  from  the  owners  of  the  land 
prior  to  the  organization  of  the  district. 
(Matter  of  Bonds  of  Madera  Irr.  Dist.,  92  Cal. 
296.) 

Legislature  mav  create  irrigation  districts. 
See  Constitutional  Law,  819. . 

8.  Irrigation  districts  are  public  corpora- 
tions to  the  same  extent  as  reclamation  di»- 
iricts.    (Ontral  Irr.  Dist.  v.  DeLappe,  79 
Cal.  851.) 
Cited  87  Cal.  145;  92  CaL  807;  98  Cal.  208; 

99  Cal.  562. 

4«  An  irrigation  district  orsanized  under  the 
Wright  Act  becomes  a  public  corporation. 
(Matter  of  Bonds  of  Madera  Irr.  Dist.,  92  Cal. 
296.  cited  98  Cal.  208 ;  Crall  v.  Poso  Irr.  Dist., 
a7  CaL  140,  cited  98  Cal.  82,  98  Cal.  208.) 

5.  The  irrigation  districts  provided  for  in 
the  act  are  quasi  public  corporations,  in  the 
aense  that  the  purposes  for  which  tliev  are  to 
be  organized  is  for  the  general  public  oeneflt. 
(Turlock  Irr.  Dist.  v.  Williams,  76  Cal.  860.) 
Cited  87  CaL  145;  88  Cal.  852;  98  CaL  208; 

99  Cal.  562. 

6.  The  rule  that  prooeedinji^B  to  divest  a 
person  of  his  property  in  invitum  are  to  be 
strictly  construed  does  not  apply  to  proceed- 
ings for  the  formation  of  irrigation  districts. 
Such  proceedings  are  to  be  liberally  construed 
to  carry  oat  the  purposes  of  the  law.  (Cen- 
tral Irr.  Dist.  v.  De  Lappe,  79  CaL  351.) 

7.  The  act  of  March  7, 1887,  providing  for 
the  organization  and  government  of  irrigation 
districts,  and  the  i>rovision8  thereof  relative 
to  the  condemnation  of  private  property, 
land,  water,  etc.,  for  the  uses  prescribed 
therein,  are  constitutional.  (Turlock  Irr. 
Dist.  ▼.  WUliams,  76  Cal.  860.) 

Cited  79  CaL  853;  92  Cal.  807,  841;  98  Cal. 
208;  99  Cal.  562. 

8.  The  Wright  Act  (Stats.  1887,  p.  29),  pro- 
viding for  the  organization  of  irrigation  dis- 
tricts, is  constitutional,  and  the  districts 
organized  under  its  provisions  are  public  cor- 

f  orations.    (Crall  v.  Board  of   Directors  of 
Oflo  Irr.  Dist.,  87  Cal.  140.) 
Cited  98  Cal.  32;  98  CaL  208. 

9.  Tbe  act  of  March  7, 1887,  to  provide  for 
the  oi^nization  and  government  of  irriga- 
tion districts,  etc.,  commonly  Imown  as  tbe 
Wright  Act.  is  within  the  power  cA  the  legis- 
lature to  enact;,  and  its  provisions  for  the 
organization  of  such  districts,  and  regulating 
the  mode  for  assessments  upon   tl^  lands 


therein  with  which  to  meet  the  bonds  author- 
ized by  the  act,  are  constitutional  and  valid. 
(Matter  of  Bonds  of  Madera  Irr.  Dist.,  92 
Cal  296 ) 
Cited  97  Cal.  679;  99  Cal.  562,  563. 

10.  The  provision  of  article  XI,  section  18 
of  the  constitution,  prohibiting  certain  public 
corporations  from  incurring  indebtedness 
without  the  assent  of  two-thirds  of  the  quali- 
fied electors  thereof  voting  at  an  election  to 
be  held  for  that  purpose,  is  limited  to  the 
corporations  specified  in  that  section,  and 
does  not  apply  to  irrigation  districts,  nor  ren- 
der the  Wnght  Act  unconstitutional.  With 
respect  to  such  other  corporations  as  under 
the  provisions  of  section  6  the  legislature  mav 
by  general  laws  authorize  to  be  moorporatecf , 
the  constitution  has  left  to  the  legislature 
power  to  provide  the  terms  and  conditions 
upon  which  an  indebtedness  may  be  created, 
as  well  as  its  amount.  (Matter  of  Bonds  ot 
Madera  Irr.  Dist.,  92  CaL  296.) 

Cited  94  Cal.  319. 

Constitutionality  is  not  affected  bv  power 
to  include  municipality  in  district.  See  post, 
21. 

II«  Petltloii  and  Bond. 

11.  The  provision  in  the  statute  that  the 
petition  for  organization  of  an  irrigation  dis- 
trict shall  particularly  set  forth  and  describe 
the  boundaries  does  not  require  them  to  be 
set  forth  with  more  particularity  than  would 
be  necessary  in  an  act  of  the  legislature  cre- 
ating a  i>olitical  district  or  a  municipal  cor- 
I>oration ;  and  where  it  does  not  appear  that 
the  boundaries  given  in  the  petition  are  so 
indefinite  that  the  district  cannot  be  definitely 
located,  or  that  they  fail  to  embrace  a  distinct 
and  definite  territory,  the  supervisors  are 
not  prevented  from  acquiring  jurisdiction  to 
authorize  the  organization  of  the  district. 
(Matter  of  Bonds  of  Madera  Irr.  Dist.,  92  CaL 
296.) 

12.  Description  by  metes  and  bounds  which 
would  be  sufficient  in  ordinary  deed  is  suffi- 
cient in  tiie  petition.  (Central  Irr.  Dist. 
V.  De  Lappe,  79  CaL  351.) 

Cited  92  Cal.  330. 

13.  Meetings  of  the  board  held  as  and  for 
regralar  meetings  under  an  ordinance  pre- 
scribing the  meetings,  and  which  were  the 
only  '^regular"  meetinp^  held  for  a  lone 
period,  are  "regular*'  within  the  meaning  of 
the  statute,  and  objections  to  the  validity  of 
the  proceedings  on  the  passage  of  the  ordi- 
nance are  immaterial.  Even  it  the  ordinance 
was  not  properly  passed,  that  fact  would  not 
have  any  such  collateral  and  far-reaching 
effect  as  to  render  abortive  all  the  public  busi- 
ness transacted  at  such  meetings.  (Central 
Irr.  Dist.  v.  De  Lappe,  79  Cal.  351.) 

14.  Slight  mistakes  in  the  spelling  of 
names,  etc.,  in  the  publications  are  unimpor- 
tont.  (Central  Irr.  Dist.  v.  De  Lappe,  79  Cal. 
351.) 

15.  If  the  bond  required  from  the  petition- 
ers recites  two  names  as  petitioners,  which 
were  not  such  in  fact,  but  was  filed  with  the 
petition,  and  it  appears  that  there  was  no 
other  petition  than  the  one  filed,  the  refer- 
ence is  sufficient  for  purposes  of  identifica- 
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tion.    (Central  Irr.  Dist.  ▼.  De  Lappe,  79 
Cal.  851.) 

16.  Where  the  statute  required  a  bond  con- 
ditioned to  pay  in  a  certain  contingency,  and 
the  condition  of  the  bond  given  was  to  pay  in 
any  event,  held,  that  the  bond  was  sufficient. 
(Central  Irr.  Dist.  v.  De  Lappe,  79  Cal.  851.) 

17.  If  the  bond  filed  with  the  petition  ia 
defective  merely,  the  board  has  power  to 
allow  a  new  bond  to  be  filed,  and  to  contintie 
the  hearing  for  that  purpose.  Such  new  bond 
"  accompanies"  the  petition  within  the  mean- 
ing of  the  statute.  (Central  Irr.  Dist.  ▼•  De 
Lappe,  79  Cal.  851.) 

18.  Where  an  informal  bond  presented 
with  the  petition  for  organization  of  an  irri- 
gation dlBtrict  is  not  invalid,  and  binds  those 
who  signed  it,  the  determination  of  its  suffi- 
ciency by  the  board  of  supervisors  is  conclu- 
sive. (Matter  of  Bonds  of  Madera  Irr.  Dist., 
92  CaL  296.) 

in.  Bonndarleai  Wbmt  may  be  Ineluded  or 

Exelnded* 

Description  of  boundariea  in  petition*  See 
ante,  II. 

19.  Description  h^f  metes  and  bounds  which 
would  be  sufficient  in  ordinary  deeds  is  suffi- 
cient in  Uie  order  establishing  boundaries; 
and  the  same  general  rules  of  construction 
apply  in  each  case.  Therefore,  plain  monu- 
ments control  courses  and  distances,  false 
calls  may  be  rejected  and  lines  supplied  by 
intendment,  and  parol  evidence  is  admissible 
to  explain  and  locate  calls.  (Central  Irr. 
Dist.  V.  De  Lappe,  79  Cal.  851.) 

Cited  92  CaL  m 

20.  A  city  or  town  may  be  included  in  an 
irrigation  district  if  it  be  determined  by  the 
supervisors  that  the  lands  comprising  the  city 
or  town  would  be  benefited  by  irrintion. 
(Modesto  Irr.  Dist.  ▼.  Tregea,  88  CaL  S4.) 
Cited  92  Cal.  343. 

21.  The  fact  that  a  town  or  city  which  has 
been  incorporated  may  be  included  within  the 
boundaries  of  an  irrigation  district  organised 
under  the  Wright  Act  neither  renders  the  act 
unconstitutional  nor  invalidates  the  orsani- 
zation  of  the  district.  (Matter  ol  Bonos  of 
Madera  Irr.  Dist.,  92  Cal.  296.) 

22.  To  entitle  a  landowner  of  the  district  to 
prove  that  the  board  of  supervisors  and  its 
members,  well  knowing  that  the  lands  of  a 
city  would  not  be  benefited  by  irrigation,  had 
included  them  corruptly,  for  the  purpose  of 
carrying  out  a  scheme  of  oi^ganization  against 
the  wishes  of  farmers  outside  of  the  city,  he 
must  plead  the  facts  constituting  the  n'aud. 
(Modesto  Irr.  Dist.  v.  Tregea,  88  Cal.  334.) 

23.  It  is  not  sufficient  to  allege  that  the 
lands  of  the  city  would  not  be  benefited  by 
irrigation,  and  that  the  order  of  the  super^ 
visors  including  the  city  was  not  made  in  the 
exercise  of  the  judgment  and  discretion  of  the 
board,  but  contrary  thereto ;  but  it  must  be 
alleged  that  the  board  or  its  members  actually 
believed  at  the  time  of  the  order  that  the 
lands  of  the  city  included  therein  would  not 
be  benefited.  (Modesto  Irr.  Dist.  v.  Tregea, 
88  Cal.  334.) 

24.  The  board  of  supervisors  may  include  in 


the  boundaries  of  an  irrigation  district  ill 
lands  which  in  their  natural  state  would  bo 
benefited  by  irrigation,  and  are  susceptible  of 
irrigation  by  one  system,  regardless  of  the  fact 
that  buildings  or  other  structures  have  been 
erected  upon  small  lots,  which  are  thereby 
rendered  unfit  for  cultivation.  (Modeolo  Irr* 
Dist.  V.  Tregea,  88  CaL  834.) 

25.  The  decision  of  the  board  of  supervisors 
upon  the  Question  of  fact  as  to  what  landa 
wiU  or  will  not  be  benefited  by  irrigation  ia 
final  and  conclusive,  and  cannot  be  reviewed 
by  the  courts,  although  upon  matters  a£fect- 
ing  their  jurisdiction  their  orders  may  be 
open  to  review.  (Modesto  Irr.  Dist.  y.  Tre- 
gea, 88  Cal.  834.) 

26.  An  order  of  the  board  d  saperviaors 
excluding  lands  from  the  irrigation  oiatrict  is 
not  void  for  want  of  consent  of  bidders  for 
bonds  whose  bid  had  been  made  with  the 
understanding  that  thev  were  not  to  be  held 
to  their  offer  unless  they  could  succeed  in 
negotiating  a  sale  of  the  bonds  to  the  other 
parties,  and  who  had  been  released  from  their 
bid  by  formal  resolution  of  the  board  of  di- 
rectors of  the  district  before  the  date  of  the 
order  of  exclusion.  (Modesto  Irr.  Dist.  v. 
Tregea,  88  CaL  834.) 

27.  An  order  of  exclusion  of  lands  from  the 
district,  whether  erroneous  or  not,  cannot  be 
material  if  it  ia  not  set  out  in  the  petition, 
and  does  not  appear  to  affect  the  validity  of 
the  order  for  the  issuance  and  sale  of  bonds, 
the  confirmation  of  which  is  prayed  for  in  the 
petition.  (Modesto  Irr.  Dist.  ▼•  Tregea,  8ft 
CaL  834.) 

28.  The  identity  of  the  irrigation  district  is 
not  destroyed  by  the  exclusion  of  part  of  the 
Uuxds  therefrom ;  and  if  at  the  time  of  the  ex- 
clusion the  district  had  no  indebtedness,  and 
no  person,  after  notice  of  the  proceeding,  ob- 
jected to  the  exclusion,  there  is  no  basis  for 
any  claim  of  injustice  or  violation  of  constitu- 
tional rights.  (Modesto  Irr.  Dist.  ▼•  Tr^^ea, 
88  OaL  834.) 

29.  It  is  not  necessary  that  the  order  estab* 
lishinff  the  boundaries  should  state  the  rea^ 
sons  (3  the  board  for  excluding  lands.  Such 
order  is  a  sufficient  decision.  (Central  Irr« 
Dist.  ▼•  De  Lappe.  79  CM.  851.) 

80.  The  board  has  nower  upon  the  final 
hearinff  to  include  within  the  district  lands 
not  included  by  the  petition,  upon  application 
of  the  owners  thereof;  such  application  need 
not  be  in  writing,  and  if  lands  which  are  em- 
braced within  the  description  of  the  petition, 
and  which  are  susceptible  of  irrigation,  etc. 
are  excluded  by  the  Doard,  its  action  is  final 
so  far  as  the  ip«lidity  of  the  organisation  of 
the  district  is  concerned.  (Central  Irr.  Dist. 
V.  De  Lappe,  79  CaL  851.) 

IT.  Elections. 

81.  The  provision  that  the  election  prodm- 
mation  shall  be  published  **  for  three  weeks 
prior  to  the  election"  designates  the  period  of 
publication  only,  and  not  the  number  of  in- 
sertions, which  latter  is  left  to  the  reasonable 
discretion  of  the  board.  Instance  ol  reason- 
able publication.  (Central  Irr.  Dist.  v.  De 
Lappe,  79  Cal.  851.) 

32.  The  election  precincts  are  not  required 
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to  be  establlBhed  thirty  days  before  the  elec- 
tion. It  ifl  Buffident  if  they  are  eBtabliahed 
by  the  election  jproclamation,  which  is  re- 
quired to  be  published  for  three  weeks.  (Cen- 
tral Irr.  Dirt.  ▼.  De  Lappe,  79  Cal.  851.) 

Election  for  issuance  of  bonds.    See  port,  V. 
Election  on  special  assessments.    See  post, 
VI. 

J.  Issuanee  of  Bonds. 

83.  Notice  of  a  special  election  to  be  held 
under  section  15  of  the  Wright  Act,  at  which 
the  proposition  to  issue  bonds  is  to  be  sub- 
mitted to  a  vote  of  the  electors  of  the  dirtrict, 
ma^  be  properly  g^ven  in  pursuance  of  that 
■ection,  to  tne  exclusion  of  the  provisions  of 
section  5  as  to  the  posting  in  the  office  of  the 
board  of  the  general  notice  therein  prescribed. 
(Modesto  Irr.  Dist.  ▼.  Tregea,  88  Oal.  334.) 

34.  The  authority  to  issue  bonds  is  wholly 
independent  of  the  source  of  supply  of  water, 
or  any  plans  for  obtaining  it,  and  the  direct^ 
ors  may  change  their  plans  and  obtain  a 
diminished  supply  from  another  source  when 
they  find  it  to  .tne  advantage  of  the  district  to 
do  so,  and  may  for  that  purpose  issue  onlv 
part  of  the  bondjET  previously  proposed,  voteo, 
and  ordered  issued.  (Modesto  Irr.  Dist.  ▼. 
Tregea,  88  Cal.  334.) 

35.  The  provision  of  section  15  of  the  Wrisht 
Act  for  the  issuance  of  the  bonds  voted  is 
merely  directory,  leavins  it  in  the  discretion 
of  the  board  to  issue  and  sell  such  amount  of 
bonds  within  the  amount  voted  and  at  such 
times  as  they  may  find  expedient.  (Modesto 
Irr.  Dirt.  ▼•  Tregea,  88  Cal.  334.) 

86.  Order  for  issuance  and  sale  of  bonds 
most  be  referred  to  proceedings  by  which 
alone  such  order  is  authorised,  whether  they 
are  expressly  referred  to  or  not.  (Modesto 
Irr.  Dist.  v.  Tregea,  88  Cal.  834.) 

37.  Bonds  of  the  district  drawn  so  as  to  be 
each  payable  in  installments  are  in  proper 
form.  (Central  Irr.  Dist.  ▼.  De  Lappe,  79  <3al. 
851.) 

Cited  02  Cal.  830. 

38.  The  bonds  to  be  issued  by  an  irrigation 
district  should  be  in  such  form  that  each  bond 
will  be  payable  in  installments  of  such  per- 
centage in  each  year  as  is  desi^ated  in  the 
statute ;  and  an  order  for  their  issuance  mak- 
ing that  percentage  of  the  entire  issue  of  the 
bonds  payable  in  the  designated  years  is  not 
in  compliance  with  the  statute,  thoueh  it  does 
not  invalidate  the  proceedings  had  tor  the  is- 
suance of  the  bonds,  which  should  be  issued 
in  the  form  prescribed  by  the  statute.  (Mat- 
ter of  Bonds  of  Madera  Irr.  Dirt.,  02  Cal.  206.) 

TI«  CoBflmiAtiOB  of  Proeeedlngs. 

80.  The  supplemental  act  of  1880  murt  be 
oonstraed  together  as  a  whole,  with  reference 
to  its  manuert  purpose  and  the  evil  it  was 
intended  to  correct,  and  as  allowing  the  pro- 
ceeding to  be  commenced  as  soon  as  any  reso- 
lutionijas  been  adopted  for  the  issue  and  sale 
<d  bonds,  and  before. any  bonds  have  been  is- 
sued. (Modesto  Irr.  Dist.  v.  Tregea,  88  Cal. 
334.^ 

40.  A  special  proceeding  by  the  directon  of 
an  irrigation  district,  brought  under  the  act 
supplemental  to  the  Wright  Act  (State.  1889, 


p.  212),  providing  for  spedal  proceedings  !n 
the  superior  court  for  the  confirmation  oi  the 
organization  of  the  district  and  of  the  issue 
and  sale  of  bonds,  is  in  the  nature  of  a  pro- 
ceeding in  rem  to  determine  the  status  of  the 
district,  and  ito  power  to  issue  valid  bonds. 
(Crall  V.  Board  of  Directors  of  Peso  Irr.  DisU^ 
87  Cal.  140.) 

41.  The  proceeding  under  the  statute  is  in 
rem,  ite  obiect  beinj^  to  establish  the  validity 
of  the  bonds  as  against  the  irrigation  district 
and  all  persons  interested  therein ;  and  to  be 
effective  for  the  protection  of  investors,  the 
judgment  must  bind  not  only  the  parties  ap- 
pearing, but  all  the  world.  (Mcdesto  Iir. 
Dirt.  V.  Tregea,  88  Cal.  334.) 

42.  The  prayer  of  the  petition,  **  that  the 
proceedings  aforesaid  for  the  issue  and  sale  of 
said  bonds  of  said  irrigation  district  may  be 
judicially  examined,  approved,  and  affirmed 
by  said  court^"  must  Be  read,  in  connection 
with  the  petition,  as  including  a  prayer  for 
the  approval  and  confirmation  of  all  the  pro- 
ceedings set  out  in  the  petition,  including  that 
for  the  organization  of  the  district  and  all 
other  proceedings  affectinff  the  legality  and 
validity  of  the  bonds  and  of  the  order  for 
theur  sale.  (Modesto  Lrr.  Dist.  v.  Tregea,  88 
Cal.  334.) 

43.  In  a  prooeedin;;  for  confirmation  d  the 
organisation  of  an  irrigation  district  and  of 
an  order  for  the  issue  and  sale  of  its  bonds, 
where  the  organisation  is  controverted  by  the 
answer,  it  is  necessary  for  the  directors  of  the 
district  to  make  proof  to  the  court  under 
the  ordinary  rules  of  evidence  that  a  peti- 
tion was  presented  to  Uie  supervisors,  signed 
by  fifty  or  a  majority  of  freeholders  owning 
lands  within  the  proposed  district :  and  the 
execution  of  such  petition  cannot  be  proved 
by  recital  in  the  records  of  the  board  of 
supervisors,  nor  can  the  petition  itself  be 
properly  received  in  evidence  without  proof 
of  Its  execution,  and  that  the  signers  were 
freeholders  of  the  district.  (Matter  of  Bonds 
of  Madera  Irr.  Dirt.,  02  Cal.  206.) 

Amendment  of  petition.    See  poet,  49. 

44.  Constructive  servioe  of  process  by  pub* 
lication  and  postins,  as  prescribed  by  the 
Wright  Act,  is  sufficient  to  give  the  court  ju- 
risdiction of  the  subject  matter  and  of  the 
parties,  and  its  judgment  is  valid  and  binding 
as  againrt  them  and  all  the  world,  upon  all 
questions  involved  in  the  case,  until  reversed 
on  appeal,  or  set  aside  by  some  direct  pro- 
ceeding instituted  for  that  purpose.  (Crall  v. 
Board  of  Directors  of  Poeo  Irr.  Dist.,  87  Cal. 
140.) 

45.  Under  the  art  of  Mardi  16, 1889  (Stots. 
1880,  p.  212),  providing  for  the  judicial  con- 
firmation of  the  valimty  of  bonds  of  irriga- 
tion districts,  the  publication,  as  prescribed 
by  the  act,  of  a  notice  of  the  filing  of  the 
petition  is  sufficient  to  give  the  superior  court 
jurisdiction  to  render  a  iudgment  binding 
upon  the  lands  of  the  district  and  their 
owners,  affirming  the  re^arity  of  the  organi- 
zation of  the  irrigation  distrirt  and  the  legality 
and  validity  of  ite  orders  for  the  issuance  of 
ite  bonds.  (Modesto  Irr.  Dist.  v.  Tregea,  88 
Cal.  334.) 

Cited  02  Oal.  385. 
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46.  The  notice  required  to  be  publiBhed 
under  the  act  is  to  be  constraed  and  aided  bj 
reference  to  the  statute,  and  is  sufficient  if  it 
states  the  filing  of  the  petition  and  the  sub- 
stance of  the  prayer  tnereof,  and  in  other 
respects  conforms  to  the  statute.  (Modesto 
Irr.  Dist.  y.  Tregea,  88  Cal.  334.) 

47.  The  published  notice  sufficiently  states 
the  substance  of  the  prayer  of  the  petition  if 
it  state  that  the  petition  prays  '*  that  the  pro- 
ceedings for  the  issue  and  sale  of  the  bonds  of 
said  district  may  be  examined,  approved,  and 
confirmed."  (Modesto  Irr.  Dist.  v.  Tr^;ea, 
88  Gal.  334.) 

48.  A  knowledge  of  the  law  authorizing  and 
regulating  the  proceeding  is  imputed  to  every 
one  interested  m  the  prc^eeding;  and  all  per- 
sons in  the  district  are  bound  to  take  notice 
of  the  specific  alle^tions  of  the  petition,  and, 
to  appear  and  object  to  the  confirmation  of 
the  orders  and  proceedings  stated  therein  and 
referred  to  in  its  prayer,  or  be  forever  pre- 
cluded from  questioning  the  validity  of  the 
bonds  issued  in  pursuance  thereof.  (Modesto 
Irr.  Dist.  ▼.  Tregea,  88  Oal.  334.) 

49.  The  decree  of  the  court  cannot  go  be- 
vond  the  orders  for  the  issuance  and  sale  of 
bonds  which  are  alleged  in  the  petition ;  and 
if  the  original  petition  is  amenaed  by  settinff 
out  other  orders  for  the  issuance  or  sale  m 
bonds  not  referred  to  or  alleged  in  the  orig- 
inal petition,  the  court  will  not  acquire  juris- 
diction to  confirm  sucii  orders  without  the 
publication  of  a  new  notice  of  the  amended 
petition.  (Modesto  Irr.  Dist.  ▼•  Tregea,  88 
Cal.  334.) 

60.  That  part  of  the  decree  which  confirms 
the  validity  of  proceedings  set  forth  in  the 
amended  petition  without  the  publication  of 
a  new  notice  is  void ;  but  its  invalidity  will 
not  affect  the  validity  of  that  portion  of  the 
decree  of  which  the  court  had  jurisdiction 
under  the  notice  given  of  the  original  peti- 
tion. (Modesto  Irr.  Dist.  v.  Tregea,  88  Old. 
334.) 

51.  Any  landowner  of  the  district  directly 
interested  in  the  price  to  be  realized  from  the 
sale  of  the  bonds  has  a  right  to  insist  that  the 
steps  necessary  to  give  the  court  jurisdiction 
to  pronounce  a  binding  decree  shall  be  regu- 
larly taken.  (Modesto  In.  Dist.  v.  Tregea, 
88  Cal.  334.) 

62.  If  there  was  due  publication  of  sufficient 
notice  of  the  original  petition  the  decree  of 
the  court  confirming  the  orders  for  the  issu- 
ance and  sale  of  bonds  therein  specifically 
alleged  and  of  all  preliminary  proceedings  af- 
fectm^  their  validity,  including  those  for  the 
orgamzation  of  the  district  and  the  election 
of  its  first  board  of  directors,  is  within  the 
jurisdiction  of  the  court,  and  can  be  assailed 
only  by  those  who  have  contested  the  proceed- 
ing, and  by  them  only  upon  the  ground  of 
prejudicial  errors  affecting  their  substantial 
rights  which  have  been  duly  excepted  to. 
(Modesto  Irr.  Dist.  v.  Tr^ea,  88  Oal.  334.) 

63.  The  judgment  of  confirmation  cannot 
properly  include  an  injunction  debarring  all 

Sersons  interested  in  the  organization  of  the 
istrict  from  disputing,  denying,  or  disclaim- 
ing any  facts  which  might  have  been  dis- 


puted in  the  prooeeding.    (Matter  of  Bonds 
of  Madera  Irr.  Dist.,  92  Oal.  296.) 

54.  Judgment  in  a  proceeding  to  confirm  ia 
a  valid  plea  in  bar  to  an  action  to  enjoin  the 
sale  of  bonds  of  the  irrigation  district,  brought 
by  a  party  constructively  served  with  process 
in  the  proceeding  in  rem,  and  no  alleged  de- 
fects in  the  or^nization  of  the  distnct  can 
be  reviewed  in  the  injunction  suit.  (Crall  v. 
Board  of  Directors  of  Peso  Irr.  Dist.,  87  Cal. 
140.) 

65.  The  act  of  March  16, 1889  (Stats.  1889, 
p.  212),  relating  to  proceedings  for  the  deter- 
mination of  the  validity  of  the  organization 
of  an  irrigation  district,  requires  an  appeal 
from  the  judgment  to  be  taken  within  ten 
days  after  entr^  of  tiie  judgment,  and  does 
not  require  notice  of  the  entry  of  judgment, 
in  order  to  set  the  time  for  appeal  running. 
An  appeal  taken  from  such  judgment  more 
than  ten  days  after  the  entiy  of  the  judgment 
is  not  in  time,  and  will  be  dismissed,  (ralm- 
dale  Irr.  Dist.  v.  Bathke,  91  Cal.  588.) 

Til*  Assessmentik 

66.  An  assessment  levied  under  the  pro- 
visions of  the  Wright  Act  upon  the  property 
within  an  irrigation  district  organised  ttiere- 
under,  although  referable  to  the  power  of 
taxation,  is  distinct  from  a  tax,  and  is  not 
subject  to  the  constitutional  provisions  respect- 
ing taxation,  but  may  be  levied  upon  all  real 
property  within  the  district,  without  deduct- 
ing from  the  value  of  such  property  any  mort- 
nwes  existing  thereon.  (Tregea  v.  Owens,  94 
Cfd.  817.) 

57.  Itisnotnecessary  to  their  validity  that 
the  methods  adopted  for  the  levy  of  assese- 
ments,  and  lor  their  collection,  should  be  ae- 
similatedto  and  follow  exactly,  the  mode  pro- 
vided in  the  constitution  for  the  assessment 
and  collection  of  taxes  for  general  state  pur- 
poses. (Turlock  Irr.  Dist.  v.  Williams,  76  Gal. 
360.) 

58.  Section  87  of  the  Wright  Act  confers 
upon  the  board  of  directors  of  an  irrigation 
district  the  same  powers  and  functions  for  the 
purposes  of  a  levy  to  defray  the  expenses  of 
organisation,  and  of  the  care,  operation,  man- 
agement, repair,  and  improvement  of  the 
canal  and  works,  including  salaries  of  officers 
and  employees,  as  are  possessed  bv  boards  of 
supervisors ;  and  since  the  power  of  the  boards 
of  supervisors  is  limited  by  the  County  (tov- 
emment  Act  in  the  taxation  of  any  district 
until  the  proposition  to  levy  the  same  haa 
been  submitted  to  and  approved  by  the  quali- 
fied electors  of  the  distnct,  the  power  of  the 
board  of  directors  of  the  irrigation  district  is 
likewise  limited.  (Tregea  v.  Owens,  94  Oal. 
317.) 

59.  The  provision  of  section  41  of  the  Wright 
Act,  that  tne  directors  of  an  irrigation  district 
organized  thereunder  may  call  an  election  for 
the  purpose  of  submitting  the  question  of  a 
special  assessment  **  when  in  their  judgment 
it  may  be  advisable,"  does  not  mean  that  they 
may  levy  an  assessment  according  to  their 
will,  ana  submit  the  question  of  such  levy 
only  when,  in  their  judgment,  it  m&y  be  acf- 
visable,  but  means  that  when,  in  their  judg- 
ment it  may  be  advisable  to  levy  an  assess- 
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ment,  they  shall  call  an  election  lor  the 
purpose  of  suhmitting  to  the  electors  the  anee- 
tion  whether  or  not  the  assessment  shall  be 
levied.  <Tr^;ea  v.  Owens,  94  Gal.  317.) 

60.  An  assessment  upon  the  property  within 
an  irrigation  district  organized  under  the 
Wright  Act,  levied  for  the  purpose  specified 
in  section  37  of  such  act,  is  a  "  special  assess- 
ment *'  within  the  meaning  of  section  41  of 
that  act,  and  must  be  previously  authorized 
by  a  vote  of  the  electors  within  the  district ; 
and  an  assessment  levied  by  the  board  of  di- 
rectors of  such  a  district,  for  the  purpose 
specified  in  section  37,  without  the  calling  of 
a  special  election,  or  the  submission  to  the 
(qualified  electors  of  the  district  of  the  ques- 
tion whether  or  not  a  special  assessment 
should  be  levied,  is  invalid.  (Tregea  v. 
Owens,  94  Oal.  817.) 

61.  The  property  of  a  landowner  within  an 
irrigation  oistrict  is  not  taken  from  him  with- 
out due  process  of  law  if  he  is  allowed  a  hear- 
ing at  any  time  before  the  lien  of  an  assessment 
for  taxes  levied  thereon  becomes  final.  (Mat^ 
ter  of  Bonds  of  Madera  Irr.  Dist.  92  Oal.  296.) 

62.  In  an  action  to  recover  an  assessment 
of  an  irrigation  district  paid  under  duress  an 
averment  in  the  complaint  that  the  assess- 
ment was  levied  without  calling  a  special  elec- 
tion or  submitting  the  question  to  the  qualified 
electors  of  the  district,  and  that  no  election 
was  held  authorising  the  levy,  shoald  not  be 
stricken  from  the  complaint  and  the  plaintiff 
should  be  allowed  to  prove  the  averment. 
(Tregea  ▼•  Owens,  94  Oal.  817.) 

JUL  Oflee  ef  IHreetor  of,  Nature  of. 

6^.  Officers  of  irrigation  district  become 
public  officers  of  the  state.  (Matter  of  Bonds 
d  Madera  Irr.  Dist.,  92  Gal.  296.) 

64.  The  term  "  trustee"  of  a  corporation, 
used  in  section  165  of  the  Penal  Code,  is  to  be 
understood  in  its  widest  and  broadest  sense, 
and  to  include  the  "  directors"  of  an  irrigation 
district  organized  under  the  Wright  Act. 
(People  V.  TumbuU,  93  Oal.  630.) 

Cited  96  Oal.  208. 

Bribiiig  directors,  indictment  for.  See 
OriminaiLaw,  1849. 

DL  Biasolntloii  of. 

65.  An  irrigation  district,  organized  under 
the  act  of  March  7, 1887  (Stats.  1887,  p.  29),  is 
a  public  corporation,  and  cannot  be  dissolved 
for  misuser  or  nonuser  of  its  corporate  powers 
in  the  absence  of  a  law  expressl^r  conferring 
power  upon  the  courts  to  pass  a  judicial  sen- 
tence diaaolving  such  corporation  upon  those 

»unds.    (People  ▼•  Belma  Irr.  Dist.,  98  Oal. 

.) 

60.  The  doctrine  of  forfeiture  of  charter  has 
no  application  to  municipal  or  other  public 
corporations,  which  exist  only  by  legislative 
action,  and  cannot  be  dissolved  or  cease  to 
exist  except  by  legislative  consent  or  pursu- 
ant to  legislative  provision.  (People  v.  Selma 
Irr.  Dist.,  96  Oal.  206.) 

ISLAIDS. 

See  Watercourses,  VII. 


Possession  of  for  gathering  eggs  Is  not  eoc- 
dosive.    See  Possession,  25. 

ISSUAirCE. 

Bee  Attachments,  n ;  Executions,  L 
Summons.    See  Summons,  I* 

ISSUB8. 

Cieneral  denials,  what  puts  in  issue.  See 
Pleadiuff  and  Practice,  IX,  16. 

Denials,  sufficiency  of  to  raise  issue.  See 
Pleading  and  Practice,  IX,  17. 

Evidence  admissible  under  particular  issues. 
See  Evidence,  IX,  8. 

Framing  in  suit  to  quiet  title.  See  Quieting 
Title,  m.  9. 

Issues  framed  in  probate  court*  See  Juris- 
diction, XI,  1,  e. 

Trial  of  issues  on  contest  of  probate  of  will. 
See  Wills,  X,  9,  e. 

Trial  after  ruUns  on  demurrer  without  issue 
joined.    See  Pleading  and  Practice,  X,  17. 

Order  of  trial,  where  both  lc«ai  and  equi- 
table issues.  See  Pleading  and  Practicei  XX, 
2. 

Special.    See  Equity,  IV,  4. 

Special,  in  suit  lor  divorce.  See  Marriage 
ana  Divorce,  III,  4, 1. 

Special,  trial  of.  See  Pleading  and  Prac- 
tice, XX,  13. 

Sabmitting  special  issues  to  jury*  See  Ver- 
dict^ X. 

Fmdings  must  be  within*  See  Findings, 
X,8. 

Findings  must  respond  to  and  cover*  See 
Finding,  X,  2. 

Verdict  must  conform  to  and  bo  within. 
See  Verdict,  11. 

Judgment  on  fruits  not  in  issue*  See  Judg- 
ments. XII,  7. 

Motion  for  new  trial  as  to  part  of  issoes* 
See  New  Trial,  XU* 

JAII8. 

Injuring  public*  See  (Criminal  Law,  XXI, 
34. 

Liabilityof  county  for  jail  guard.  SeeOoun- 
ties,  54. 

^  Power  of  taxpayer  to  object  to.  See  Super- 
visors, 78. 

Authority  to  erect,  what  includes*  Bee 
Municipal  Oorporationa,  82. 

JEOPARDT. 

See  Oriminal  Law,  XVII,  8. 


JEWELBT. 

Bequest  of  ornaments  include  jewelry. 

Wills,  216. 


See 


JOIITDEB. 

Parties,  joinder  of.    See  Parties. 

JODTDEB  AlfD  SEYEBAHCE  OF  ACTIOHH. 

I.  Joinder  of  Actions. 

1.  ComplairU  Statet  Single  Catue  of  Ac- 

Hon  When;  Claim  for  Varied  Relief. 

2.  What   Actions    may  or  may   not  he 

Joined, 
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a.  Complftint  Askini;^  Both  L^;al  and 

Equitable  Relief. 

b.  Actions  Arising  Out  of  Contract; 

Liti^ting  All  Matters  in  Same 
Action. 
e»  Actions  on  liens ;  Actions  to  En- 
force Trust  and  Lien. 

d.  Actions  Arising  Out  of  Torts  and 

Contracts. 

e.  Actions  to  Recover  Property  and 

Damages. 

1  Actions  for  Injuries  to  Property ; 
for  Diversion  and  Damages. 

g«  Forcible  Entry  and  Holding  Over; 
Distinct  Trespasses  or  Wrongs. 

h.  Actions  Against  Husband  and 
Wife;  i^ainst  Sheriff  and 
Bondsmen. 

L  Actions  to  Annul  Marrii^  and 
Quiet  Title  for  Injuries  to  Char- 
acter and  Person,  or  to  Person 
and  Property. 

]•  Actions  for  Penalties;  To  Abate 
Nuisance  and  Recover  Penalty. 

k.  Miscellaneous  Actions. 
Z»  Practice  in  Relation  to. 

a.  Separate  Causes  of  Actioii  How 

Stated. 

b.  Misjoinder,  How  Taken  Advan- 

tage of  and  Waiver  of. 
e»  Error  in  Sustaining  or  Overruling 
Demurrer,    When    Trnmn^i'^f^ 
and  How  Cured. 
n.  Sevenmee  of  Causes  of  Aetlona. 

Joint  and  several  actions.  See  Injonctions, 
V,  8. 

Multifariousness.    See  Equity,  IV.  2. 

Consolidation  of  actions.  See  Consolida- 
tion* 

Change  of  venue  where  complaint  states 
two  causes  of  action.    See  Venue,  H,  5. 

Improper,  effect  of  on  injunction*  See  In- 
junctions, 381. 

I.  Joinder  of  Aetlons* 

/.    Complaint  Stai9%  Singh   CauBo    of-  Motion 
Wlion;  Claim  for  ¥ariod  Roliof, 

1.  Complaint  is  not  demurrable  because  in- 
consistent causes  of  action  are  joined  where 
the  allegations  of  the  complaint,  taking  them 
altop;ether,  make  out  a  homogeneous  case  as 
against  all  the  defendants.  (De  Leon  v. 
Miguera,  16  Cal.  483,  495.) 

2.  The  complaint  in  a  suit  in  equity  to  set 
aside  a  contract  for  fraud  stated  a  variety  of 
circumstances  differing  in  their  nature,  out 
connected  with  and  tending  to  establish  the 
alleged  fraud.  Held,  that  the  complaint  was 
not  demurrable  for  a  misjoinder  of  causes  of 
action.    (Raynor  v.  Mintzer,  67  Cal.  169.) 

8.  Where  the  complaint  sets  forth  only  one 
cause  of  action  for  fraudulent  misappropria- 
tion by  a  trustee  of  the  funds  of  a  corpora- 
tion, and  the  relief  sought  has  reference  only 
to  this  cause  of  action,  it  is  no  objection  to 
the  complaint  that  the  relief  sougnt  is  not 
aingle.  (Wickersham  ▼•  Crittenden,  93  Cal. 
17.) 

Complaint  does  not  state  two  causes  of 
action  when.  See  Interpleader,  11 ;  Malicious 
Prosecution,  57. 


Comnlaint  does  not  state  two  causes,  be- 
cause of  surplusage,  when.  See  WateroonraeB, 
120. 

Complaint  for  diversion  does  not  unite  dis- 
tinct causes  of  action  when.  See  Water- 
courses, XIV,  2,  p,  B. 

Complaint  on  judgment  on  note  states  but 
one  cause  of  action,  when.  See  Judgments, 
811. 

Misjoinder,  what  is  not  in  action  to  rcover 
from  assigpor.    See  Counties,  114. 

Complaint  for  accounting  states  but  single 
cause  of  action,  when.  See  Guardian  and 
Ward,  98. 

2.  What  Aetiono  may  or  may  not  bo  Joinod, 

a.  Complaint  Asking  Both  Legal  and  Equi- 
table Relief. 

See  post,  16, 17. 

4.  Where  party  is  entitled  to  both  leeal  and 
equitable  relief,  m  matter  arising  out  of  same 
transaction  and  founded  on  the  same  instru- 
ment in  writing,  the  whole  matter  may  be 
litigated  and  finally  settled  in  the  same  action. 
(Gray  v.  Dougherty,  25  Cal.  266.) 
ated82CaL  596;  2  Utah,  392. 

5.  Claim  for  damages  for  personal  tort  can- 
not be  united  with  demand  properly  oog^ 
nicable  in  equity  in  the  same  action.  (Mayo 
V.  Madden,  4  Cal.  27.) 

Distinguished  7  CaL  120. 

6.  Where  complaint  in  trespass  asks  also 
for  equitable  interposition  of  the  court,  if 
the  law  and  equity  are  inseparably  mixed 
together,  it  would  be  demurrable.  (Grates 
V.  Kieff,  7  Cal.  124.) 

Cited  10  Cal.  224,  237;  82  OtX.  505,  596;  91 
Cal.  890;  1  Aria.  887. 

7.  But  it  is  not  necessary  that  there  should 
be  express  words  showing  where  the  decla- 
ration in  trespass  leaves  off  and  the  bill  in 
equity  begins,    ((jrates  v.  Kieff,  7  Cal.  124.) 

8.  The  owner  of  land  may  join  in  the  same 
complaint  a  claim  for  damages,  as  assignee, 
caused  by  a  trespass  on  the  land  while  it  waa 
owned  by  his  grantor,  and  a  claim  for  an  in- 
junction for  a  threatened  injury  to  the  land. 
(More  V.  Massini,  82  Cal.  590.) 

Cited  65  CaL  405;  91  Cal.  890;  1  Ari2.887. 

9.  A  cause  of  action  for  damages  for  a  tres- 
pass and  a  cause  of  action  for  an  injunction 
to  restrain  further  or  additional  trespass 
threatened  to  be  committed  upon  the  same 
property  may  be  joined;  and  the  objection 
that  they  are  not  separately  stated  cannot  be 
reached  oy  demurrer  on  that  ground,  but  only 
by  motion,  unless  the  complaint  is  thereby 
made  ambiguous,  unintelligible,  or  uncertain. 
(Jacob  V.  Lorenz,  98  Cal.  332.) 

10.  A  complaint  which  joins  an  action  of 
*'  trespass  quare  clausum  {regit, "  ejectment, 
and  prayer  lor  relief  in  chancery,  will  be  held 
bad  on  demurrer.  To  sustain  such  a  com- 
plaint would  be  subversive  of  all  rules  of  plead- 
ing.   (Bigelow  V.  Giove,  7  Cal.  133.) 

Cited  10  Cal. 237;  65  Cal.  405;  71  Cal.  190. 

11.  In  a  complaint  in  ejectment  parties 
may  seek,  in  addition  to  a  recoverv  of  the 
premises,  an  injunction  restraining  the  com- 
mission of  trespass  in  the  nature  of  waste 
pending  the  action,  but  the  grounds  of  equity 
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interposition  should  be  stated  subse^nently 
to  and  distinct  from  those  upon  which  .the 
judgment  at  law  is  sought.  (Natoma  Water 
&  Min«  Co.  ▼.  Clarkin,  14  Cal.  544.) 
Cited  15  Cal.  264;  82  Cal.  595, 596;  1  Idaho, 
N.8.,266;20Ney.  100. 

12.  Where  complaint  contains  a  cause  of 
action  for  diversion  of   water   and   for  an 
injunction  there  is  no  misjoinder  of  causes 
of  action.    (Weaver  y.  Conger,  10  Cal*  283.) 
Cited  65  Cal.  405. 

13.  A  oomplaiut  which  seeks  to  reform  a 
mortgage,  and  to  enforce  the  same  as  re- 
formed, states  but  one  cause  of  action. 
(Hutchinson  ▼•  Ainsworth,  78  Cal.  452.) 

14.  The  contract  declared  on  contained  a 
covenant  for  stipulated  damages,  and,  by  the 
same  contract,  the  parties  were  constituted 
partners.  The  plaintiffis  prayed  judgment  for 
the  liquidated  aamages,  ana  for  an  (account 
and  dissolution  of  the  partnership.  Defend- 
ant demurred,  assigning  for  cause  that  two 
causes  of  action,  the  one  of  legal  and  the  other 
of  equitable  jurisdiction,  could  not  be  joined, 
and  the  district  court  sustained  the  demurrer. 
Held,  that  this  was  error.  (Stone  v.  Fouse, 
S  Cal.  292.) 

L^i^  and  equitable  actions,  joinder  of.  See 
Vendor  and  Vendee,  XI,  4,  d. 

b.  Actions  Arising  Out  of  Contract ;  Litigat- 
ing All  Matters  in  Sune  Action. 

15.  All  matters  arising  from  and  constitut- 
ing part  of  same  transaction  may  be  litigated 
in  the  same  action.  Every  action,  under  our 
system,  may  be  termed  an  action  on  the  case, 
and  any  ground  of  relief  which  can  be  re- 
{^arded  as  part  of  the  case  may  be  included 
m  the  action.  (Jones  y.  Steamship  Cortes, 
17  Cal.  487.) 

Cited  13  Nev.  164. 

16.  When  the  alleged  contract  of  which  the 
specific  performance  is  sought  provides  for  a 
oonveyance  of  certain  real  estate,  and  the 
IMgrment  of  a  certain  sum  of  money  in  addi- 
tion, in  consideration  of  certain  services  of 
plaintiff,  a  complaint  seeking  specific  perform- 
ance of  the  agreement  to  convey,  and  also  a 
judgment  for  the  sum  of  money  agreed  to  be 
paid,  is  not  demurrable  for  misjoinder  oif 
causes  d  action.  The  contract  is  an  entirety, 
and  must  be  enforced  as  such.  (Mann  y. 
Higgins,  83  CaL  66.) 

17.  Where  promissory  note  and  mortsage 
to  secure  same  are  executed  and  delivered  to 
the  same  person,  and  the  payee  of  the  note  and 
mortgagee  indorses  the  note  and  assigns  the 
mortgage  to  a  third  person,  who  brings  an 
action  on  the  note  and  to  foreclose  the  mort- 
gage, in  such  case,  under  the  provisions  of 
tlie  Fractioe  Act,  it  is  not  an  improper  joinder 
of  two  causes  of  action  to  sue  the  mdorser  of 
the  note  on  his  liability  as  such,  and  to  ask  a 
decree  against  the  mortgagor  f  oredoeing  the 
mortgage.  (Eastman  y.  Timnan,  24  Cal.  379.) 
Cited 4Utah,  360. 

18.  Tn  an  action  founded  on  contract,  an 
answer  which  joins  by  way  of  counterclaim 
causea  of  action  for  soods,  wares,  and  mei^ 
chandise  sold  and  defivered,  for  money  paid, 
laid  out,  and  expended,  and  for  money  had 
and  received,  is  not  demurrable  under  the  | 


code  if  such  pleading  would  have  been  suffi- 
cient as  a  declaration  at  common  law.  (Clay 
y.  Carroll,  67  Cal.  19.) 

19.  In  bill  for  account  for  settlement  of  pro- 
ceeds of  joint  adventure,  where,  in  consider- 
ation of  plaintiff's  advances,  defendant  agrees 
to  pay  over  a  proportion  of  the  proce^  of 
his  laoor  and  speculations,  it  is  not  a  mis- 
joinder of  causes  of  action  to  demand  that 
defendant  account  for  and  refund  a  propor- 
tion of  the  outfit  and  advances  made  by  plain- 
tiff, as  agreed  in  the  same  contract.  (Garr  v. 
Bedman,  6  Cal.  574.) 

20.  In  an  action  to  recover  the  price  of 
goods  sold  and  delivered,  an  allegation  that  a 
certain  further  sum  is  due  as  interest  does 
not  introduce  a  separate  cause  of  action  or 
render  the  complamt  ambiguous,  unintelli- 
gible, or  uncertain.  (Friend  and  Terry  Lum- 
ber Co.  y.  MUler,  67  Cal.  464.) 

21.  Where  a  complaint  set  forth  a  contract 
by  defendants  to  build  a  dam,  and  their  fail- 
ure to  comply  Uierewith,  alleged  damages  to 
plaintiffs  on  account  of  loss  of  profits  which 
they  would  have  made  bv  their  ditch  if  the 
dam  had  been  built,  and  demanded  a  judg- 
ment for  damages,  held,  that  a  demurrer  on 
the  ground  that  it  united  two  causes  of  action 
would  not  lie.   (Reedy  v.  Smith,  42  Cal.  245.) 

22.  The  complaint  alleged,  in  effect,  that 
the  defendant  Moss  individually  held  a 
mortgage  upon  certain  land  of  the  plaintiff, 
and  that  the  plaintiff  was  also  indebted  to 
the  defendant  Dodge,  individually,  upon  a 
promissory  note ;  that  on  February  10,  1879, 
a  written  agreement  was  made  between  the 
plaintiff  and  the  defendants,  by  which  the 
plaintiff  was  to  remove  all  encumbrances 
upon  the  land  except  said  mortgage,  and  con- 
vey the  land  to  Dodge  for  twelve  thousand  dol- 
lars ;  that  Moss  was  to  release  his  mortgage, 
and  Dodge  was  to  credit  said  twelve  thou- 
sand dollars  upon  the  note  against  the  plain- 
tiff ;  that  three  davs  after  the  agreement  was 
signed  the  defenaants  notified  the  plaintiff 
that  they  would  not  perform  it ;  that  on  the 
sixth  day  of  March  following  Dodge  com- 
menced an  action  against  the  plaintiff  on  the 
note,  and  attached  a  large  amount  of  personal 
nroperty  belonging  to  him ;  that  afterwards 
Moss  foreclosed  his  mortgage  on  the  land, 
and  that  the  same  did  not  sell  for  more  than 
sufficient  to  satisfy  the  mortgage  and  the 
costs  of  foreclosure.  The  complaint  further 
averred  that  the  plaintiff  had  been  damaged 
by  the  attachment  in  the  sum  of  fifty  thou- 
sand dollars,  and  by  the  foreclosure  in  the 
sum  of  twelve  tiiousand  dollars,  for  the  agsre- 
gate  of  which  sums  judgment  was  asked 
against  both  defendants.  Held,  that  the  com- 
plaint was  demurrable,  (1)  because  it  did 
not  sufficiently  state  the  manner  in  which 
the  plaintiff  was  damaged,  or  that  he  had 
performed  his  part  of  the  agreement ;  and  (2) 
Decause  of  a  misjoinder  of  causes  of  action  and 
of  parties  defendant.  (Buell  y.  Dodge,  79 
Cal.  208.) 

23.  A  cause  of  action  for  damages  for 
several  breaches  of  the  terms  of  an  express 
contract,  and  a  cause  of  action  on  a  quantum 
meruit  for  the  work  and  labor  performed 
and  materials  furnished,  may  be  united  in 
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the  iame  complaint.    (Kemy  v.  OldB,  88  Gal. 
587.) 

24.  In  an  action  for  serrices  rendered  a 
cause  of  action  arising  out  of  an  exDreaa  con- 
tract for  services  may  be  joined  witn  a  cause 
of  action  for  services  rendered  upon  s  quan- 
tum meruit.  Theoreticallv,  the  two  causes 
of  action  are  distinct,  and  they  need  not  cor- 
respond or  be  consistent  with  each  other. 
(Cowan  ▼.  Abbott.  92  Gal.  100.) 

25.  A  cause  ot  action  tor  work  and  labor 
performed  by  the  plaintiff  for  the  defendant, 
and  a  cause  of  action  for  work  and  labor  per- 
formed for  the  defendant  by  an  assignor  of  the 
plaintiff,  may  be  united  m  the  same  com- 
plaint (Fraser  v.  Oakdale  L.  &  W.  Co.,  78 
Oftl.  187.) 

26.  A  mechanic,  in  an  action  to  enforce  a 
lien  for  work  and  material  on  a  building,  may 
mute  a  cause  of  action  for  work  and  material 
furnished  a  contractor,  with  a  cause  of  action 
for  work  and  material  furnished  at  the  re- 

2uest  of  the  owner.     (Quale  t.  Moon,  48 
lal.478.) 

27.  The  question  not  decided  whether  the 
joinder  of  a  cause  of  action  for  the  recovery  of 
money  with  a  cause  of  action  for  the  foreclos- 
ure of  a  mechanic's  lien  to  secure  the  money,  is 
proper,  if  the  complaint  is  demurred  to  for  a 
misjoinder  of  causes  of  action.  (Cox  v.  West- 
em  Pacific  B.  B.  Co.,  47  Oal.  87.) 

28.  Where  two  persons  are  employed  by 
the  claimants  of  a  tract  of  land  under  a  Mexi- 
can grant,  as  agents  to  procure  the  confir- 
mation of  the  grant  in  the  united  States  courts, 
and  services  are  thus  rendered  and  expenses 
incurred  by  the  agents,  held^  that  such  serv- 
ice and  expense  are  individual  in  their 
character,  and  not  joint,  and  that  separate 
actions  may  be  maintained  by  such  agents  for 
their  expenses  thus  incurred.  (Ck>nner  v. 
Hutchinson,  12  Cal.  126.) 

Indemnity  bonds  when  separate  obliga- 
tions.   See  Sheriffs,  171,  et  seq. 

Actions  on  liens  or  to  enforce  trust  and 
lien.    See  post,  I,  2,  c. 

Complaint  to  set  aside  release  of  mortgage 
and  foreclose.    See  Mortgages,  483. 

Complaint  on  note,  afleging  new  promise 
after  discharge  in  bankruptcy.  See  tfills  and 
NoteS;  878. 

Actions  asainst  husband  and  wife ;  against 
sheriff  and  bondsmen.    See  post  1, 2.  h. 

Complaint  on  ap;reement  for  compromise 
specifyiDg  distinct  items.  See  Compromise,  8. 

c.  Actions  on  liens;  Actions  to  Enforce  Trust 

and  lien. 

29.  Two  causes  of  action  for  enforcing  liens 
for  two  street  assessments,  made  in  &>an 
Frandsco,  on  the  same  lot  at  different  times 
and  on  different  contracts,  and  for  improving 
the  same  street,  cannot  be  joined  in  tne  same 
suit.    (Dyer  v.  Barstow,  50  Cal.  652.) 

Cited  52  Cal.  182;  71  Cal.  190;  87  Cal.  217; 
14  Nev.  240. 

80.  If  mortgage  is  assigned  by  mortgagee 
to  another  party  as  pledge  for  the  payment  of 
a  debt  due  the  other  partv  by  the  mortgagee, 
it  is  not  an  improper  f>inder  of  several  causes 


of  action  for  the  assignee  to  unite  fai  the 
same  action  his  claim  against  the  mortgagor 
and  mortgagee  and  persons  havii^  liens  or 
encumbrances  upon  the  mortgaged  propertv, 
and  make  them  all  parties.  (Farweli  v.  Jack- 
son, 28  Cal.  105.) 

31.  A  claim  to  enforce  an  express  or  im- 
plied trust  may  be  joined  in  a  complaint  with 
a  claim  to  enforce  a  vendor's  lien  existing 
without  any  ^Titten  contract.  (Burt  ▼• 
Wilson,  28  Cal.  632.) 
Cited  9  Mont.  253. 

Action  to  foreclose  lien  and  for  work  and 
labor.    See  ante,  26. 

Action  to  recover  money  and  f oredoee  lien. 
See  ante,  27. 

d.  Actions  Arising   Out  of  Torts  and  Con- 
tracts. 

82.  Under  our  svstem  a  cause  of  action  in 
tort  may  be  unitea  with  a  cause  of  action  on 
contract  if  the  two  causes  of  action  arise  oat 
of  the  same  transaction.  (Jones  ▼•  Steam- 
ship Cortes,  17  Cal.  487.) 
Cited  65  Cal.  405. 

88.  A  cause  of  action  for  damagjes  for  negli- 
gence of  the  defendant  in  not  taking  due  and 
g roper  care  of  a  sum  of  money  delivered  to 
im  at  his  request,  of  which  he  agreed  to  take 
proper  care,  but  lost  it  thrcHigh  his  gross  care- 
lessness, negligence,  and  improper  conduct, 
and  failed  to  redeliver  it  upon  demand,  is  a 
cause  of  action  for  breach  of  contract,  and  can- 
not be  joined  with  a  cause  of  action  for  the 
conversion  of  the  money  to  the  use  of  the  de- 
fendant, and  the  overruling  of  a  demurrer  for 
such  misjoinder  is  prejudicial  error.  (Stark 
V.  Wellman,  96  Cal.  400.) 
Cited  100  Cal.  800,  374. 

84.  A  cause  of  action  for  costs  incurred  in 
havinjg^  to  bring  suit  against  the  defendant  for 
specific  performance  of  an  agreement  to  re- 
convey  certain  premises,  a  cause  of  action 
based  upon  alleged  fraud,  malice,  and  oppres- 
sion of  the  defendant,  and  a  cause  of  action 
arising  from  the  breach  of  the  defendant's 
written  covenant  of  warranty  of  property  con- 
veyed to  the  plaintiff  cannot  be  united ;  and 
a  complaint  which  unites  and  mingles  to- 
gether such  causes  of  action  is  demurrable,  on 
the  ground  that  several  causes  of  action  are 
improperly  united.  (Cosgrove  v.  Fisk,  90 
Cal.  75.) 

86.  Complaint  whose  main  purpose  is  to 
have  certam  deeds  declared  null  ana  void,  but 
which  contains  the  usual  allegations  in  a  com- 
plaint to  ouiet  title  and  ejectment,  is  a  com* 
Dination  oi  several  independent  and  distinct 
causes  of  action,  and  could  not  have  been 
sustained  had  a  demurrer  been  interposed. 
(Tompinsk  v.  Sprout,  55  Cal.  31.) 

36.  Where  a  purchaser  of  real  estate  at  an 
execution  sale  brought  an  action  to  set  aside 
certain  conveyances  alleged  to  have  been  made 
by  the  judgment  debtor  in  fraud  of  creditors 
and  purchasers,  and  to  tecover  possession  of 
the  property,  held,  that  tiiere  was  no  mis* 
joinder  of  causes  of  action.  (Pflster  v.  Dasoey, 
65  Cal.  408.) 

Assumpsit  and  trespass.  Bee  Pleading  and 
Practice,  569. 


JOIND£B  AND  SEVEBANCE  OF  ACTIONS,  1, 2. 


Id81 


e.  Actions  to  Beoover  Property  and  Damages, 

87.  Claim  for  poeeesBion  of  real  property 
with  damages  for  its  detention  cannot  be 
joined  in  the  same  complaint  under  any  sys- 
tem of  pleading,  with  a'claim  for  consequen- 
tial damages  ansine  from  a  change  of  a  road, 
by  which  a  tavern-keeper  may  have  been  in- 
jured in  his  busipess.  (Bowles  v.  Sacramento 
Turnpike  Co.,  6  Cal.  224.) 

88.  Under  our  Practice  Act  it  is  competent 
for  the  plaintiff  to  recover  real  property,  with 
damages  for  withholding  it,  and  the  rents  and 
profits,  all  in  the  same  action,  and  as  one 
cause  of  action.  (Sullivan  t.  Davis,  4  Cal. 
291.) 

99.  In  an  action  to  recover  the  possession  of 
certain  specific  real  property,  with  damages 
for  the  withholding  thereof,  the  plaintiff  is 
not  entitled  to  recover,  mid  cannot  join  a 
cause  of  action  for  damages  done  to  other 
land  belonging  to  him.  (Furlong  ▼•  Cooney, 
72  Cal  *322.) 

L  Actions  for  Injuries  to  Property;  ht  Di- 
version and  Damages. 

40.  The  plaintiff  may  loin  in  the  same  com- 
plaint a  cause  of  action  for  distinct  and  inde- 
pendent injuries  to  property,  and  the  property 
mjured  in  each  cause  of  action  may  be  the 
same  or  different,  and  may  be  either  personal 
or  real.    (More  v.  Massim,  32  Cal.  690.) 

41.  In  action  for  injhries  to  mining  claim, 
a  claim  for  damages  to  the  plaintiff  by  reason 
of  the  breaking  away  of  the  defendant's  dam, 
and  the  consequent  washing  away  of  the  pay- 
dirt  of  the  plaintiff,  may  properly  be  joined 
wiUi  a  claim  for  damages  m  the  preventing 
plaintiff  from  working  his  claim.  (Fraler  v. 
Sears  Union  Water  Co.,  12  (M.  5660 

42.  The  plaintiffs  were  owners  in  severalty 
of  certain  aistinct  parcels  of  land,  and  the  ac- 
tion was  brought  to  restrain  the  defendant 
from  depriving  them  of  water  carried  by  vari- 
ous ditcnes  to  their  respective  lands,  and  to 
recover  damases  sustained  bv  reason  of  past 
diversions  of  the  waterl  Held,  that  the  cause 
of  action  for  damages  was  several  as  to  each 
of  the  plaintifb,  and  that  it  could  not  be 
joined  with  the  cause  of  action  iot  an  injunc- 
tion, which  was  common  to  all  of  tnem. 
(Barham  v.  Hostetter,  67  Cal.  272.) 

Cited  84  Cal.  238 ;  88  Cal.  293. 

Trespass  and  damages.  See  Trespass,  82, 
etseq. 

g.  Forcible  Entry  and  Holding  Over;  Dis- 
tinct Trespasses  or  Wrongs. 

48.  Count  for  cause  of  action,  under  Forcible 
Entry  and  Unlawful  Detainer  Act,  cannot  be 
joined  in  the  same  action  with  a  count  for 
holding  over  as  a  tenant  of  the  plaintiff,  con- 
trary to  the  terms  of  a  lease,  (roiack  v.  Sha- 
fer,  46  Cal.  270.) 

In  forcible  entry.  See  Forcible  Entry  and 
Unlawful  Detainer,  178,  et  seq. 

44*  A  complaint  setting  up  in  one  and  the 
same  count  ownership  in  and  ouster  from  a 
certain  water  right,  and  also  a  site  for  a  dam. 
and  the  land  cm  which  a  dam  is  built,  ana 
praying  for  restitution,  is  demurrable,  for  im- 
proper^ uniting  several  causes  of  action. 


(Nevada  etc.  Canal  Co.  v.  Kidd,  43  CaL  180.) 
Cited  90  Cal.  76. 

46.  The  plaintiff  sued  to  obtain  a  transfer 
to  him  of  certain  shares  of  the  stock  of  a  cor- 
poration which  one  of  the  defendants  had  ac- 
quired from  him  through  fraud.  In  the  same 
action  he  sought  to  recover  other  shares  of 
the  stock  whicn  had  been  sold  to  another  de- 
fendant under  an  assessment  fraudulently 
levied  by  the  corporation.  Held,  that  there 
was  a  misjoinder  of  causes  of  action.  (John- 
son V.  Kirby,  66  Cal.  482.) 

Joinder  of  actions  for  trespass.  See  Tres- 
pass, UI,  6.  * 

h.  Actions    Against    Husband    and    Wife; 
Against  Sheriff  and  Bondsmen. 

46.  Where  suit  was  brought  to  foreclose 
mortgage  executed  by  husband  and  wife  to 
secure  a  note  made  by  the  husband  alone,  and 
the  complaint  prayed  for  judgment  against 
the  husband  for  the  amount  of  the  note  and 
interest,  and  a  decree  against  both  defendants 
for  the  sale  of  the  mortgaged  premises,  held, 
there  was  no  misjoinder  of  actions,  and  the 
complaint  was  not  demurrable  on  that  ground. 
(Rollins  V.  Forbes,  10  Cal.  209.) 

Cited  1  Ariz.  387. 

47.  If  complaint  in  action  against  sheriff 
and  his  official  bondsmen  alleges  only  a  cause 
of  action  against  him  as  a  trespasser,  and 
against  his  sureties  as  signers  of  the  bond, 
and  not  otherwise,  there  is  a  misjoinder  ot 
causes  of  action.  (Qhiradelli  ▼•  Bourland,  82 
Cal.  686.) 

u  Actions  to  Annul  Marriage  and  Quiet  Title ; 
Injuries  to  Character  and  Person ;  Person 
and  Property. 

Actions  to  quiet  title,  joinder  of.  See 
Quieting  Title,  III,  6. 

48.  Plaintiff  cannot,  in  complaint,  unite 
cause  of  action  te  annul  marria^  by  reason 
of  a  former  marriage  of  the  plaintiff  to  one 
who  is  still  alive,  with  a  cause  of  action  to 
quiet  her  title  to  her  separate  property,  in 
which  ^e  defendant  falsely  claims  an  inter- 
est.   (Uhl  V.  Uhl,  62  Cal.  250.) 

40.  Cases  from  New  York  cited  to  show  that 
although  there,  as  here,  the  statute  provides 
a  claim  for  injuries  to  the  person  shall  not  be 
joined  with  a  claim  for  injuries  to  character, 
yet  if  the  facts  of  the  whole  case  or  transaction 
embrace  an  injury  to  the  person,  and  also  an 
injury  to  the  character,  then  plaintiff  may 
recover  in  one  action  for  the  compound  in- 
jury. (Jones  V.  Steamship  Cortes,  17  Cal. 
487.) 

50.  A  cause  of  action  for  an  injury  to  the 
person  is  improperly  united  with  a  separate 
cause  of  action  lor  a  subsequent  injury  to  his 
property,  and  a  demurrer  thereto,  on  the 
ground  that  several  causes  are  improperly 
united,  should  be  sustained.  (Thelin  v.  Stew- 
art, 100  Cal.  372.) 

j.  Actions  for  Penalties;  to  Abate  Nuisance 
and  Recover  Penalty. 

61.  The  plaintiff  cannot  unite  in  his  com- 
plaint two  or  more  causes  of  action  for  penal- 
ties  incurred  by  a  toll-gatherer  for  demanding 
and  receiving  too  much  toll,  even  if  they  are 
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■eparately  stated.    (Brown  y.  Bioe,  51  OaL 

489«) 

Cited  71  Gal.  190;  14  Nev.  240. 

62.  Under  section  2743  of  the  Political  CMe, 
as  amended  in  1883,  a  cause  of  action  to  abate 
a  nnisance  caused  by  the  obstruction  of  a  pnb* 
lie  highway,  and  a  cause  of  action  to  recover 
the  penalty  of  ten  dollars  a  day  for  every  day 
the  nuisance  remained  after  notice  to  remove 
it,  mAjr  be  united  in  the  same  action*  Such 
an  action  is  properly  brought  in  the  name  of 
the  road  overseer,  and  any  money  collected  by 
him  on  the  jnd^^ent  tnerein  will  belons  to 
the  Voad  district.  (BaUey  ▼.  Dale,71  Gal.84.) 

Complaint  against  directors  for  separate 
failures  to  post  accounts.  See  Corporations, 
691. 

Actions  to  abate  nuisance  and  lor  damages. 
See  Nuisances,  74,  et  seq. 

k.  Miscellaneous  Actions. 

Actions  against  sheriff.  See  SherifEs,  IV» 
8,  w. 

Action  to  recover  state  and  county  taxes. 
See  Taxation,  638. 

Actions  on  reclamation  assessment,  joinder 
of.  See  Swamp  and  Overflowed  Lands,  XVn, 
8,  k,  D. 

Joint  actions  for  injunctions.  See  Injuno- 
tions,  111,  6. 

Misjoinder  in  action  to  enjoin  diversion. 
See  Injunctions^  306. 

Action  to  quiet  title  and  to  assert  adverse 
possession.    See  Pleading  and  Practice,  575. 

Action  against  executor  occupyin^^  two  re- 
lations. See  Executors  and  Admimstrators, 
845. 

Misjoinder,  comi>laint  against  sureties  ask- 
ing to  have  security  applied  to  debt.  See 
Bail,  IX,  8,  a. 

Proceedings  to  acquire  rights  of  way.  See 
Railroads,  84. 

9.  Practice  in  Relation  to. 
a.  Separate  Causes  of  Action  How  Stated. 

53.  The  different  causes  of  action  which  are 
allowed  by  the  sixty-fourth  section  of  the 
Practice  Act  to  be  united  in  one  complaint 
should  be  separately  stated.  (McCarty  ▼. 
Fremont,  23  CaL  196.) 

54.  The  several  causes  of  action  upon  which 
a  party  relies  must  be  set  out  with  directness 
and  precision,  the  amount  due  upon  each 
cause  of  action  being  separately  stated.  (Wat^ 
son  V.  San  Francisco  etc.  B.  B.  Co.,  41  Cal.  17.) 
Cited  90  Cal.  77. 

55.  Where  it  is  desired  to  unite  several 
causes  of  action  in  the  same  complaint,  they 
should  be  separately  stated.  Otherwise, 
though  the  complaint  contains  words  which, 
if  properly  arranged,  might  state  two  causes 
of  action,  it  will  oe  construed  as  stating  onlv 
the  cause  of  action  principally  intended. 
(Sharp  T.  Miller,  54  Cal.  329.) 

56.  In  pleading,  each  cause  of  action  or 
ground  of  defense  should  be  separately  stated, 
and  not  so  mingled  together  as  to  render  it 
impossible  to  determine  the  precise  nature 
and  limits  of  each.  (White  v.  Cox,  46  Cal.  169. ) 
Cited  90  Cal.  76;  8  Mont.  319. 

57.  If  the  damages  for  which  the  plaintiff 


demands  satisfaction  in  his  complidnt  resulted 
partlv  from  a  successful  conspiracy  to  expel 
him  nom  a  church,  partly  from  lilielous  pub- 
lications in  chaiges  preferred  to  the  church, 
and  partly  from  the  malicious  proeecution  of 
these  charges  before  the  church,  each  of  these 
causes  of  action  should  be  separately  stated, 
so  that  the  defendant  may  plead  to  them  sep- 
arately.   (White  ▼.  Oox,  46  Cal.  160.) 

58.  Where  the  complaint  sets  up  more  than 
one  cause  of  action,  each  count  must  contain 
all  the  facts  necessary  to  constitute  a  cause  of 
action;  and  its  defects  cannot  be  supplied 
from  statements  in  other  counts,  unless  ex- 
pressly referred  to  in  it ;  and  not  then,  if  the 
matters  referred  to  constitute  the  gravamen 
of  the  action.  (Haskell  v.  HaskelL  54  OaL 
262.) 

Cited  58  Cal.  240;  68  Cal.  496;  87  Cal.  38;  94 
Cal.  52;  20  Nev.  100. 

59.  Where  the  complaint  contains  two 
causes  of  action,  in  one  of  which  the  official 
character  of  the  defendant  is  averred,  and  in 
the  other  it  is  not,  the  omission  in  the  latter 
is  not  cured  by  the  averment  in  the  former 
unless  special  reference  is  made  thereto. 
(Baldwin  y.  Ellis,  68  Cal.  495.) 

Causes  of  action  how  stated.  See  O>rpora- 
tions,293;  Pleading  and  Practice,  206;  Quiet- 
ing Title,  98 ;  Taxation,  638. 

b.  Misjoinder,  How  Taken  Advantage  of  and 

Waiver  of. 

60.  A  misjoinder  of  causes  of  action  in  a 
complaint  cannot  be  taken  advantage  of  un- 
less specially  assigned  by  a  demurrer.  (Ha- 
verstlck  v.  Trudel,  51  Cal.  431.) 

61.  The  loinder  of  a  cause  of  action  for  the 
recovery  of  money,  with  a  cause  of  action  for 
the  enforcement  of  a  lien  to  secure  the  money, 
if  improper,  can  be  ti^en  advantage  of  only 
bv  a  special  demurrer  for  misjoinder  of  causes 
01  action.  (Cox  y.  Western  Pac  B.  B.  (Do., 
47  Cal.  87.) 

Cited  82  Cal.  607;  12  Col.  566;  1  Utah,  259. 

62.  Where  two  causes  of  action  are  united 
in  a  complaint,  if  either  count  of  the  complaint 
states  facts  sufficient  to  constitute  a  cause  of 
action,  a  general  demurrer  to  tiie  complaint 
should  be  overruled.  (Bemy  y.  Olds,  88  QU. 
537.) 

63.  An  objection  that  several  causes  of  ac- 
tion which  might  properly  be  united  in  the 
same  complaint  are  improperly  united  in  one 
count  cannot  be  taken  advantage  of  by  a  de- 
murrer, on  the  ground  that  the  complaint 
does  not  state  nets  sufficient  to  constitute  a 
cause  of  action,  or  that  several  causes  of  ac- 
tion are  improperly  united.  (Fraser  v.  Cak- 
dale  L.  &  W.  Co.,  73  Cal.  187.) 

64.  A  misjoinder  of  two  causes  of  action  in 
a  complaint  can  only  be  obiected  to  by  a  de- 
murrer on  that  ground,  ana  cannot  be  rem- 
edied by  a  motion  to  strike  out  part  of  the 
pleading.    (Eversdon  v.  Mayhew,  85  CaL  L) 

65.  An  objection  that  different  causes  ol 
action  haye  been  improperly  joined  is  waived 
by  the  failure  of  defendants  to  demur.  (Ma- 
rius  V.  Bicknell,  10  Cal.  217,  cited  4  Utah,  246; 
Hibernia  Savings  and  Loan  Society  y.  Ozd- 
way,  38  CaL  679.) 
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66.  If  a  demurrer  on  these  grounds  has 
been  interposed,  but  not  prosecuted,  and  be 
overruled  uy  the  coiurt  below  because  it  was 
not  prosecuted,  the  objection  will  be  held  to 
be  waived.  (Hibemia  Savings  and  Loan  So- 
ciety V.  Oidway,  38  Gal.  679.) 

67.  Objection  must  be  taken  either  by  de- 
murrer or  answer,  or  it  will  be  deemed  to 
have  been  waived,  if  several  causes  of  action 
are  improperly  united  in  the  same  action. 
(Maoondray  v/Simmons,  1  Oal.  893.) 
Cited  4  Utah,  245. 

68.  The  plaintiff  having  a  claim  against  A 
brought  suit  against  him  to  enforce  the  claim, 
and  m  the  same  action  sought  to  set  aside  a 
conveyance  of  real  estate  from  A  to  B,  on  the 
ground  that  it  was  executed  in  fraud  of  the 
creditors  of  A,  and  made  B  a  partv  to 
the  suit.  Held,  there  having  been  no  objec- 
tion taken,  either  by  demurrer  or  answer,  on 
the  ground  of  an  improper  joinder  of  several 
causes  of  action,  that  the  plaintiff  was  en- 
titled to  contest  the  validity  of  the  conveyance 
from  A  to  B.  (Maoondray  v.  Simmons,  1  Gal. 
883.) 

Doubted  8  Wash.  Ter.  86. 

Misjoinder,  objection,  when  to  be  made. 
See  Appeals,  2307. 

Misjoinder,  failure  to  demur.  See  Forcible 
Entry  and  Unlawful  Detainer,  180. 

Misjoinder,  waiver  of  by  failure  to  demur. 
Bee  Pleading  and  Practice,  468. 

e.  Error  in  Sustaining  or  Overrulinff  Demur- 
rer, When  Immaterial  and  How  Gured. 

09.  Error  in  sustaining  a  demurrer  to  a 
complaint  on  the  ground  of  the  misjoinder  of 
Bevml  causes  of  action  is  waived  if  the  plain- 
tiff subsequently  files  an  amended  complaint, 
in  which  he  unites  and  pleads  anew  m  one 
count  flJl  the  causes  of  action  which  had  been 
pleaded  in  the  original  complaint.  (Loveland 
T.  Gamer,  71  Gal.  541.) 

70.  Where  a  complaint  contained  two 
counts,  one  for  rent  due  under  a  written 
lease,  and  the  other  for  damases  for  the 
Inreach  of  a  covenant  to  restore  uie  property 
in  good  condition,  the  overruling  of  a  demur- 
zer  to  the  complaint,  on  the  ground  of  mis- 
joinder of  causes  of  action,  if  error,  is  error 
without  injury,  where  it  appears  that  the  lat- 
ter count  was  wholly  abandoned  by  the  plain- 
tiff upon  the  trial,  and  the  court  so  chaived 
the  jurv,  and  the  verdict  was  for  a  sum  less 
than  tne  amount  claimed  in  the  other  count 
to  be  due  for  rent.  (Gillaspie  v.  Hagans,  90 
Cal.  90.) 

71.  Where  the  substantial  rights  of  the 
parties  to  an  action  have  not  been  affected  by 
A  misjoinder  of  causes  of  action  a  judgment 
rendered  after  a  trial  of  the  case  upon  its 
merits  should  not  be  reversed  because  the 
court  overruled  a  demurrer  for  such  mis- 
joinder.   (Asevado  v.  Orr,  100  Gal.  293.) 

Demurrer  for  misjoinder  not  waived  by 
answering.    See  Pleading  and  Practice,  516. 

Urn  Sererance  of  Caues  of  Actions* 

72.  Law  will  not  tolerate  division  of  joint 
i%ht  of  action  into  several  actions.  (Night- 
ingale v.  Scannell,  6  Gal.  506.) 

Cited  12  Gal.  329. 


78.  If  debtor  object  principal  has  no  right 
to  subject  him  to  the  costs  and  expenses  of 
more  suits  than  the  parties  originally  con- 
templated.   (Marziou  v.  Pioche,  8  Gal.  522.) 
Gited  38  Gal.  519. 

74.  Gause  of  action  arising  out  of  contract, 
or  based  upon  single  or  continuous  tortious 
act,  cannot  be  divided  up  into  several  de- 
mands, and  made  the  subject  of  separate 
actions.  (Herriter  v.  Porter,  23  Gal.  385.) 
Gited  38  Gal.  519;  72  Gal.  543. 

75.  In  cases  of  tort  the  question  as  to  the 
number  of  causes  of  action  which  the  same 
person  may  have  turns  upon  the  number  of 
torts,  and  not  upon  the  number  of  different 
pieces  of  property  which  may  have  been  in- 
jured thereby.  Each  separate  tort  gives  a 
separate  cause  of  action,  and  but  a  single  one, 
and  whenever  by  one  act  a  permanent  injury 
is  done  to  several  pieces  of  property  the 
damages  are  assessed  once  for  all,  and  the 
cause  of  action  is  wholly  merged  in  a  recovery 
of  damages  for  injury  to  one  of  the  parcels. 
(Beronio  ▼.  Southern  Pac  B.  E.  Go.,  86  Gal. 
415.) 

76.  The  rule  that  a  party  cannot  split  up 
his  cause  of  action  applied  to  a  claim  sgainst 
a  county.    (Zirker  v.  Hughes,  77  Gal.  2850 
Gited  85  GaL  142;  87  Gal.  22. 

77.  An  assignee  of  all  of  the  bailor's  inter- 
est in  the  wine  converted  by  the  factor  may 
maintain  an  action  for  its  value,  although  the 
wine  converted  was  only  a  portion  of  that 
consigned.  (Lehmann  v.  Schmidt,  87  Gal. 
15.) 

78.  The  rule  against  the  splitting  up  of  a 
cause  of  action  is  inapplicable  to  such  a  case. 
(Lehmann  v.  Schmidt,  87  Gal.  15.) 

Severing  cause  of  action.  See  Assignments 
of  Gontracts,  VI:  Specific  Performance,  190. 

Party  cannot  litisate  his  cause  of  action 
piecemeid.    See  Judgments,  352. 

Separate  actions  against  tort  feasors.  See 
Torts. 

Severance  of  actions  for  trespass.  See  Tres- 
pass, III,  5. 

Joint  and  several  actions.  See  Injunctions, 
V  8. 

JOINT  ACTIONS. 

See  Joinder  and  Severance  of  Actions. 

JOINT  AFPEAU. 

See  Appeals,  V,  4. 

JOINT  AWARD. 

See  Arbitration  and  Award,  Y,  4. 

JOINT  BONDS. 

See  Bonds,  1, 1. 

JOINT  CONTRACTS. 

See  Gontracts,  n,  3. 

Joint  contract  of  husband  and  wife,  en- 
forcement oL      See    Specific    Performance, 

rv.4. 

Joint  contract  cannot  be  proved  under  com- 
plaint alleging  several  contracts.  See  Vari- 
ance, 12. 
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JOINT  CREDITORS-JOURNALS. 


JOINT  CBEDITOBS. 

PayiiMiit  to  one  of  two  joint  crediton,    8m 

Payment,  VL 

JOINT  DEBTORS. 

Ck>nnterclai]n  in  actions  against.  See  Oona^ 
terclaim,  III. 
Release  of  one,  effect  of.    See  Release. 

JOINT  DEMUBBEB. 

See  Pleading  and  Practice,  X,  5. 

JOINT  EXECUT0B8. 

See  Executors  and  Administrators,  XL 

JOINT  ttUABlNTT. 

On  note.    See  Bills  and  Notes,  69. 

JOINT  INDORSEMENTS. 

See  BOls  and  Notes,  YII,  8. 

JOINT  NECOIGENCE. 

Actions  for.    See  Negligence,  Y,  S. 

JOINT  NOTES. 

See  Bills  and  Notes,  VL 

JOINT  OBUGOB. 

Aeknowledgment  of  barred  debt  by.     See 
Statute  of  LimiUtiona,  XU,  4. 

JOINT  SALES. 

Joint  sale  on  separate  suits  in  partition.    See 

Partition,  VI,  9. 

JOINT  STOCK  GOKPANIBS. 

1.  Where  there  is  nothing  in  the  constitu- 
tion of  a  joint  stock  company  which  regulates 
the  remedies  of  the  sharoholders,  as  between 
themselves,  the  general  law  of  partnership 
must  govern  them.    (Bullard  ▼.  Kinney,  10 

Cal.  eo.) 

2.  One  of  the  plaintiffs  having  failed  to  join 
the  companv  within  a  reasonable  time  it 
seems  that  his  labor  stock  became  forfeited 
under  one  of  the  clauses  in  the  articles  of  as- 
sociation, which  declared  absence  without 
leave  to  be  a  cause  of  forfeiture,  and  the  other 
plaintiffs  having  deserted  the  company,  held, 
that  a  resolution  of  the  companv  declaring 
their  money  shares,  as  well  as  labor  shares, 
to  be  forfeited,  was  valid  under  the  articles  of 
association.  (Von  Schmidt  v.  Huntington,  1 
Gal.  65.) 

S.  Where  two  shareholders  in  a  joint  stock 
company  sold  to  the  company  goods  to  a  large 
amount,  and  afterwards,  dunne  the  existence 
of  the  company,  sold  their  stock  to  A,  and  as- 
signed their  account  for  such  goods  to  B,  who 
sued  such  company  on  said  account  by  at- 
tachment, held,  that  such  action  could  not  be 
maintained,  there  having  been  no  final  settle- 
ment of  the  partnership  accounts,  no  balance 
struck,  and  no  express  promise  on  the  part  of 
the  individual  members  to  pay  their  ascer- 
tained portion.  (Bullard  v.  Kinney,  10  Cal. 
60.) 

4.  The  complaint  in  this  case  alleging  that 


plaintiff  and  defendants  are  members  of  ft 
loint  stock  company  known  as  the  "  JfinerB* 
Ditch  Company,''  that  defendants  exclude 
plaintiff  from  participation  in  the  business  or 
benefit  from  it,  that  they  have  received  lai^ 
sums  of  money  from  the  same,  and  refuse  to 
account  or  pa^  him  any  thing,  etc.,  entitles 
plaintiff  to  relief  by  a  decree  affirming  his  in- 
terest, and  directing  an  account.  (Smith  y* 
Fagan,  17  0al.  178.) 

5.  A  joint  stock  association,  formed  for  a  def* 
inite  period,  cannot  be  voluntarily  dissolved, 
except  bv  the  unanimous  consent  of  all  Uie 
stockholders ;  if  such  consent  cannot  be  had, 
then  application  must  be  made  to  a  court  to 
decree  a  dissolution.  (Von  Schmidt  v.  Hunt- 
ington, 1  Oal.  55.) 

6.  A  joint  stock  association  was  formed  in 
the  city  of  New  York,  called  the  New  York 
Union  Mining;  Company,  for  the  purpose  of 
proeecntinff  the  business  of  mining  in  Cali- 
fornia, and  the  period  during^  which  the  com- 
pany was  to  continue  the  busmess  was,  by  the 
articles  of  association,  to  be  from  January  1, 
1849,  to  October  1,  185S,  with  a  prohibitioii 
against  dissolution  within  one  year  after  the 
arrival  of  the  companv  in  California,  except  on 
certain  conditions,  which  had  not  been  com- 
plied with.  Held,  that  a  portion  of  the  com- 
pany could  not,  contrary  to  the  articles  of 
association,  dissolve  the  company  at  their 
will  and  pleasure;  but,  it  bemg  found  im- 
practicable to  keep  the  company  together,  or 
to  prosecute  successfully  the  contemplated 
enterprise,  under  the  articles  of  association, 
the  court  decreed  a  dissolution,  and  the  dis- 
tribution of  the  effects  of  the  company.  (Von 
Schmidt  v.  Huntington,  1  Cal.  55.) 

7.  The  stock  beine  divided  into  monev  sharea 
and  labor  shares^  the  holders  of  the  latter  of 
which  had  contributed  no  capital  towards  the 
outfit  of  the  company,  and  had  their  expensee 
to  California  paid  out  of  the  funds  contributed 
l^  the  holders  of  the  money  shares,  h^d, 
that  the  assets  of  the  company  should  be  di^ 
tributed  among  the  holders  of  the  money 
shares  alone.  (Von  Schmidt  y.  Huntington, 
1  CaL  55.) 

8.  It  being  for  the  interest  of  all  parties  con- 
cerned that  the  company  shoulcf  be  legally 
dissolved,  held,  that  the  costs  and  counsel  fee 
on  each  side  should  be  paid  out  of  the  fund. 
(Von  Schmidt  v.  Huntington,  1  Cal.  55.) 

Rip;ht  of  one  to  sue  on  behalf  of  alL    See 
Parties,  15. 
Joinder  of  parties.    See  Parties,  84. 

JODTT  TENAITTS. 

See  Cotenancy. 

JOINT  TORT  FEASORS. 

See  Torts. 

JODTT  TRUSTEES. 

See  Trusts  and  Trustees,  VII,  8. 

JOURNAU. 

See  Newspapers. 
Legislative.    See  Statutes,  8. 
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JUDGES. 

BeUtM  to  the  qualificationB,  apDointment, 
election,  terms,  compensation,  ana  duties  of 
jadges  as  officers.  For  questions  relating  to 
oourts^  see  Courts;  for  questions  concerning 
jurisdiction,  see  Jurisdiction. 

I*  IHsqaalifleatloii  of  Judge  by  Season 

of  Interest  or  Relationslilp. 
U«  Dnties  of;    Dntj  to   Beeide   Cases 

WltUn  Parttcnlar  Time. 
III.  Taeanef   In  Offleei    Absence   from 

State. 
IT.  Power  of  After  Expiration  of  Term. 
T«  Actions  Against  Judges* 
TI.  FBumisliing  Booms  for  Judges;  Power 

of  Judges. 
TO*  i|uestions    Relating   to    Particular 

Judges. 

1.  JOisHct  Judge$» 
S.  County  Judges, 
8.  Superior  Judges. 

4.  Judges  of  Municipal  CourU. 

5.  Polxee  Judges, 

6.  Justices  of  Courts  of  Sessions* 

Alcaldes  as  judses.    See  Alcaldes. 

I>iaobedienoe  of  prohibition  from  supreme 
court.    See  Contempt,  69,  et  seq. 

Power  to  All  vacancy.    See  Supervisors,  6. 

Hearing  of  motion  for  new  trial  by  different 
judges.    See  New  Trial,  IX,  1. 

Cbange  of  during  triaL  See  Criminal  Law, 
XVm,  18. 

Bribery  oL    See  Criminal  Law,  1843. 

De  facto,  validity  of  acts.  See  Offices  and 
Officers,  XVII. 

Chief  justice  cannot  be  library  trustee. 
Bee  State  Library,  8,  et  seq. 

I*  IHsqualiflcation  of  Judge  by  Reason  of 
Interest  or  Relationsliip. 

Prejudice  of.    See  Venue,  H,  0,  b. 
Disqualification  of.    See  Venue,  II,  6,  b; 

Disqualification  of  judge  does  not  disqualify 
derk.    See  Default,  87. 

1.  The  provision  of  section  170  of  the  Code 
of  Civil  Procedure,  **  that  no  justice,  judge,  or 
justioe  of  the  peace  shall  sit  or  act  in  any 
action  or  proceeding  to  which  he  is  a  party  or 
in  which  he  is  interested,"  should  not  receive 
a  technical  or  strict  construction,  but  rather 
one  that  is  broad  and  liberal.  (North  Bloom- 
field  Gravel  Min.  Co.  v.  Keyser,  58  Cal.  315.) 

2.  The  fact  that  a  judge  has  acted  in  the 
trial  and  decision  of  a  cause  must  be  held  con- 
elusive  that  in  hia  own  opinion  he  was  com- 
petent to  act,  and  in  such  a  case  he  who 
would  attack  his  right  to  act  therein  must 
i^ow  his  disqualification  by  facts  of  a  positive 
and  unequivocal  character.  The  presumption 
which  attaches  to  the  integritv  of  any  act 
which  he  may  perform  under  the  sanction  of 
his  official  oath  cannot  be  overcome  by  infer- 
ence or  conjecture.  (Heinlen  v.  Heilbron, 
97  Cal.  101.) 

8.  The  prohibition  does  not  extend  to  cases 
where  the  interest  is  simply  in  some  question 
or  questions  of  law  involved-  in  the  contro- 
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versy,  or  when  it  is  indirect  and  remote;  but 
it  extends  to  all  cases  where  the  interest  of 
the  judge  is  a  direct  and  immediate  intraest 
in  the  result  of  the  action.  In  an  action  for 
an  injunction,  wheie  the  propMerty  (rf  the 
judge  was  equally  subject  to  injury  by  the 
acts  sought  to  be  enjoined  as  the  property  of 
the  plaintiff,  and  where  the  injunction  sought 
would  equally  protect  his  property,  held, 
the  judge  was  disqualified.  (North  Bloom- 
field  Gravel  Min.  Co.  v.  Keysei,  58 .Cal.  815.) 
Cited  91  Cal.  353. 

4.  The  word  ''party,"  as  used  in  section 
170  of  the  Code  of  Civil  Procedure,  providing 
that  no  judge  shall  act  as  such  in  any  jiro- 
ceeding  '^  when  he  is  related  to  either  party 
by  consanguinity  or  affinity  within  the  third 
degree,''  is  -not  confined  to  those  who  are  par- 
ties to  the  record  by  name,  but  includes  all 
persons  whose  interests  are  represented  by 
parties  to  the  record.  (Howell  v.  Budd,  91 
Cal.  842.) 

5.  The  sons  of  a  judge,  who,  as  attorneys, 
have  contracted  with  an  administratcr,  wno 
claims  to  be  a  nephew  and  heir  of  the  dece- 
dent, to  try  a  contest  upon  a  petition  for  rev- 
ocation of  his  letters  oi  administration,  and 
for  issuance  of  letters  to  an  alleged  daughter 
of  the  decedent  who  claims  the  entire  estate 
as  sole  heir^  and  who  have  agreed  to  receive 
an  interest  m  the  estate,  if  successful,  as  their 
fee  therefor,  are  the  equitable  owners  of  such 
interest,  and  are  represented  by  a  party  to 
the  record  within  the  meaning  of  section  170 
of  the  Code  of  Civil  Procedure,  and  the  judge 
is  therefore  disqualified  to  hear  and  deter- 
mine the  contest,  (Howell  v.  Budd,  91  Cid. 
342.) 

6.  A  judffe  is  not  disqualified  from  sitting 
at  the  trial  of  a  cause,  because,  before  his 
election  to  the  bench,  he  had  been  attor- 
ney for  one  of  the  parties  in  another  action 
involving  one  of  the  issues  in  the  case  on 
trial.    (Cleghom  ▼.  Cleghom,  66  Cal.  809.) 

7.  A  showiuff  that  the  judge  before  whom 
an  issue  as  to  the  validity  of  county  warrants 
is  to  be  tried  formerly  held  similar  warrants 
is  not  a  sufficient  showing  that  the  judg^  is 
interested  in  the  subject  matter  of  the  litiga- 
tion.   (Gregg  V.  Pemberton,  53  Cal.  251.) 

8.  Fact  that  mayor  presided  over  council 
that  passed  ordinance  did  not  divest  him  of 
his  authority  under  the  charter  to  act  as  the 
judge  of  the  city  court  on  the  trial  of  a  prose- 
cution for  violating  the  ordinance;  nor  was 
he  as  judge  of  that  court  disqualified  from 
trying  such  a  case  because  the  charter  re- 
quired all  fines  collected  therein  to  be  paid 
into  the  salary  fund,  or  because  his  action  as 
mayor  in  approving  the  ordinance  had  been 
severely  criticised  by  the  city  press.  (Matter 
of  Guerrero,  69  Cal.  88.) 

9.  Appointment  by  judge  of  his  son  as  com- 
missioner to  run  the  Imes  in  a  suit  in  equity 
to  establish  confused  boundaries  does  not  dis- 
qualify the  judge  from  acting  further  in  the 
case.    (Beattyv.  Dixon,  56(^1.  619.) 

10.  A  superior  judge,  in  ordering  and  super- 
intending the  drawing  of  a  panel  of  jurors  for 
a  session  of  the  court,  does  not  thereby  sit  or 
act  in  a  cause  which  subsequently  comes  be- 
fore the  jurors ;  and  his  act  in  drawing  the 
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Joron  ifl  not  void  merely  beeaoMi  the  nroee- 
cation  of  a  defendant,  whom  the  judge  ia 
diaqnalified  from  trying,  ia  to  come  on  for 
trial  hefore  each  jnrors  and  another  judge. 
(People  Y.  Ah  Lee  Doon,  97  OaL  171.) 

11.  AfidaTit8  showins  that  after  the  Bub- 
mission  of  the  cause,  ana  prior  to  his  decision, 
the  judge  to  whom  the  cause  was  submitted 
purchased  lands  in  the  vicinity  of  the  boundary 
of  the  main  tract,  but  several  miles  distant 
from  the  lands  involved  in  the  action,  with- 
out showing  that  the  title  thereto  depended 
upon  the  evidence,  or  the  law  involved  in  de- 
termining the  rights  of  the  parties  to  the  action, 
do  not  make  out  a  case  ot  disqualification  of 
the  judge,  in  support  of  a  motion  for  a  new 
trial.    (Meinlen  v.  Heilbron,  07  Oal.  101.) 

12.  H.  purchased  land  at  an  administrator's 
sale,  and,  on  the  day  he  received  his  deed 
conveyed  an  undivided  half  of  the  land  to  C. 
the  probate  judge,  who  ordered  and  confiimed 
the  sale,  the  latter  paying  therefor  one-half 
of  the  purchase  money  ^id  by  H.  In  an 
action  brought  by  the  heirs  of  the  intestate 
against  H.  and  G. — ^the  complaint  alleging 
that  the  sale  to  O.  was  made  in  pursuance 
of  an  agreement  or  understanding  between 
him  and  H.,  entered  into  prior  to  the  ad- 
ministrator's sale — ^held,  that  the  declarations 
of  H.,  made  prior  to  the  sale,  but  in  the 
absence  of  0.,  that  he  was  about  to  purchase 
for  the  benefit  of  himself  and  C,  were  ad- 
missible in  evidence.  (Tracy  ▼•  Oolby,  66 
Cal.  67.) 

18.  In  the  case  stated  the  court  found  that 
H.  conveyed  to  0.  upon  a  contract  and  agree- 
ment, made  on  the  day  of  the  sale,  and  not 
in  pursuance  of  any  fraudulent  contract  made 
prior  thereto.  Held,  that  the  finding  is  de- 
fective, as  it  does  not  negative  the  alfogation 
that  there  was  such  a  prior  contract,  but 
simply  expresses  the  opinion  of  the  court 
that  it  was  not  fraudulent.  (Tracy  v.  Oolby, 
66  Gal.  67.) 

14.  A  judge  who  orders  a  sale  and  has  the 
power  to  confirm  or  set  it  aside  comes  within 
the  reason  of  the  rule  that  trustees,  strictly 
so  called,  and  other  fiduciaries,  cannot  make 
a  vtdid  purchase  of  any  part  of  the  estate,  in 
respect  to  which  they  have  duties  to  perform. 
(Tracy  v.  Oolby,  55  Cal.  67.) 
Gited  65  Gal.  92;  73  GaL  159;  81  GaL  820. 

n.  Dmties  of;  Bmlj  to  Beetde  Caaea  WtihlB 

Speeilled  Time. 

Mandamus  to  compel  holding  court  at 
county  seat.    See  Mandamus,  61. 

Misconduct  or  irregularity  of  judge.  See 
Pleading  and  Practice,  XX,  9. 

Misconduct,  removal.  See  Griminal  Law, 
2497. 

16.  Province  of  judge  is  to  decide  such 
questions  of  law  as  may  arise  in  the  prog- 
ress of  the  trial.  His  dedsions  upon  these 
points  are  not  final;  and,  if  erroneous,  the 
party  has  his  remedy  by  bill  of  exceptions 
and  appeaL  (McGauley  v.  Weller,  12  OaL 
600.) 

16.  Section  632  of  the  Gode  of  Givil  Pro- 
cedure, which  provides  that  '*  upon  the  trial 
of  a  question  of  fact  by  the  court  its  decision 


must  be  siven  in  writing,  and  filed  wfth  the 
clerk  within  twent^r  days  after  the  cauia  ii 
submitted  for  decision,  and  unless  the  d»> 
cision  is  filed  within  that  time  the  action  must 
be  tried  asain,"  is  directory  merely.  (Mc- 
Quillan V.  Donahue,  49  Cal.  157.) 
Gited  87  Gal.  571;  88Gal.  659;  5  GoL  886; 
2  Mont.  894. 

17.  Section  892  of  the  Gode  of  Oivil  Pro- 
cedure, providing  that  **  when  the  trial  is  by 
the  court  judgment  must  be  rendered  at  the 
doee  of  the  trial,"  is  merely  directory,  and  a 
jud^ent  is  not  void  because  not  rendered 
until  six  weeks  after  the  submission  of  the 
case.    (Heinleo  ▼.  PhiUips,  88  Gal.  667.) 

18.  There  is  nothing  in  the  provision  of 
section  24,  article  VI,  of  the  constitution, 
which  indicates  the  intention  that  a  forfeit- 
ure of  salary  should  be  the  result  of  a  failure 
of  a  judge  to  decide  all  cases  within  ninety 
days ;  but  the  purpose  of  the  provision  wss 
to  prohibit  the  judge  from  receiving  his 
monthly  salary  until  all  cases  submitt«i  for 
ninety  days  should  be  decided,  (liters  v. 
Kenfield,  62  GaL  512.) 

HI.  TaeaB«yl]i9AeetAlMeneeftreiii  state. 

19.  Absence  of  judge  from  state  la  not  such 
vacancy  as  can  be  supplied  by  executive  un- 
der legislative  authority.    (People  ex  rel.  At- 
torney G^eneral  v.  Wells,  2  Gal.  198,  610.) 
Gited  7  Gal.  523;  10  Gal.  48;  4  Utah,  48S. 

20.  Act  of  leffislature  auth<Hrixing  governor 
to  appoint  a  ju<^^  of  the  supreme  court,  doi^ 
ing  the  absence  of  one  of  the  judges  from  the 
state,  is  unconstitutional.  (People  ex  reL 
Attorney  General  v.  WeUa,  2  GaL  198,  610.) 

Vacancy  and  election  to  fill  particular  judges 
■hip.    See  poet,  VIL 

IT.  Power  of  After  Expiration  of  Term* 

21  .When  a  case  is  tried  by  the  court  with* 
out  a  jury,  and  the  term  of  office  of  the  judge 
expiree  Mfore  he  files  his  decision  in  the  case, 
the  fact  that  it  is  signed  by  him  and  ordered 
by  his  successor  in  office  to  be  filed,  and  is  so 
filed,  is  not  sufficient  to  sustain  a  judgment 
entered  thereon.  (Oonnolly  v.  Aahworth,  98 
Gal.  205.) 

22.  The  fact  that  the  judgment  was  signed 
by  the  trial  jud^^  before  the  expiration  of  his 
term  of  office  did  not  render  it  effective  as  a 
jud^^ent  where  it  was  not  filed  until  after 
the  expiration  of  his  term  of  office,  and  the 
entry  of  the  judgment  so  filed  is  void,  and 
shomd  be  set  aside.  (Broder  r.  Gonklin,  98 
Gal.  860.) 

28.  Upon  the  expiration  of  the  term  of  of- 
fice of  a  judge  his  judicial  power  ceases,  and 
it  is  not  competent  for  him  thereafter  to  do 
any  act  necessary  to  complete  the  trial  of  any 
cause  which  remains  unfinished  at  the  expira- 
tion of  his  term.  (Broder  v.  Gonklin,  98  GaL 
860.) 

Outgoing,  judgment  by.     See  Judgments, 

xn,  2. 

T.  Actions  Against  Judges. 

24.  Gomplaint  claiming  damages,  and  stat- 
ing in  substance  that  the  defendants  sitting 
as  the  supreme  court,  and  knowing  that  the 
plaintiff  had  not  committed  a  contempt,  and 
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not  havins  acquired  Jarisdlction  over  his  per- 
flon,  falseTy,  willfully,  and  maliciously  ad- 
judged him  Kuilty  ox  contempt,  and  ordered 
ana  caused  his  imprisonment,  does  not  state 
a  cause  of  action.  (Pickett  ▼•  Wallace,  57 
Cal.  565.) 

TI*  FumlsliiBg  Booms  for  Judiresi  Power 

of  Judreit 

25.  The  fluperior  judge  has  no  mora  power 
or  right  than  any  other  county  officer  to  select 
the  particular  room  in  the  courthouse  which 
he  will  occupy  as  hia  chambers,  or  to  take 
posseaaion  of  any  room  assigned  by  the  super- 
visors to  another  officer;  though  he  is  not 
compelled  to  occupy  the  room  assigned  to  him 
if  it  la  not  suitable,  and  in  such  case  may  pro- 
ceed to  provide  a  room  under  the  authority 
oonferred  by  section  144  of  the  Code  of  Civil 
Procedure.  (County  of  San  Joaquin  v.  Budd, 
M  Cal.  47.) 

26.  Under  section  144  of  the  Code  of  Civil 
Procedure,  providing  that  if  suitable  rooms 
for  holding  superior  courts  are  not  provided 
by  the  auperviaors  of  the  county,  tcgether 
with  the  furniture,  fuel,  etc.,  sufficient  £or  the 
transaction  of  business,  the  courts,  or  the 
judge  or  judges  thereof,  may  direct  the  sheriff 
to  proviae  such  rooms,  fuel,  etc.,  a  judge  is 
only  authorized  to  order  the  sheriff  to  provide 
the  quarters,  furniture,  etc.,  presently  re- 
quire by  the  court  for  the  transaction  of  its 
business,  and  is  not  authorized  to  anticipate 
the  action  of  the  board  of  supervisors  in  com- 
pleting and  furnishing  an  unfurnished  court- 
room m  a  new  courthouse  or  to  interfere  with 
their  contracts  in  that  behalf,  although  there 
has  heem  unnecessarv  and  unreasonable  delay 
on  the  part  of  the  board  in  completing  the 
courthouse,  and  he  will  be  prevented  by  writ 
of  prohibition  from  enforcing  an  order  to  the 
sheriff  to  furnish  such  unfinished  room. 
(County  of  Loa  Angeles  v*  Superior  Court,  OS 
Gal.  380.) 

27.  Under  section  144  of  the  Code  of  Civil 
Proc^ure,  providing  that  if  suitable  rooms 
and  necessary  furniture,  stationery,  etc.,  suf- 
ficient for  the  transaction  of  the  Dusiness  of 
the  superior  court,  be  not  provided  b^^  the 
supervisors  of  the  county,  the  court  or  a  judse 
thereof  may  direct  the  sheriff  to  provide  the 
same,  and  that  "  the  expenses  incurred,  cer- 
tified by  the  judge  or  judges  to  be  correct, 
shall  be  a  charge  against  the  city  and  county 
treasury,  and  paid  eiut  of  the  general  fund 
thereof,''  the  power  of  the  court  is  limited 
and  measured  by  the  terms  of  the  section. 
(Ex  parte  Widber,  91  Cal.  867.) 

28.  The  completion  and  furnishing  of  a  new 
courthouse  is  a  matter  within  the  legitimate 
and  exclusive  control  of  the  board  of  super- 
visors, and  it  is  their  duty  to  make  all  neces- 
sary contracts  to  that  end;  and  though  the 
superior  judge  may,  under  proper  circum- 
stances, order  the  temporary  furnishing  of  a 
courtroom  outside  of  the  courthouse,  or  may, 
after  courtrooms  are  finished  and  assigned  to 
him,  order  such  additional  furniture  as  may 
be  necessary,  he  has  no  jurisdiction  to  inter- 

«fere  with  the  action  of  the  supervisors,  or 
t#lre  the  completion  and  furnishing  of  the 


courtrooms  out  of  their  hands.    (County  of 
Los  Angeles  v.  Superior  Court,  98  6al.  880.) 

29.  It  is  the  duty  of  the  judge  of  the  court 
to  audit  the  demand  for  expenses  incurred  in 
pursuance  of  section  144  of  the  Code  of  Civil 
Procedure,  and  it  is  not  necessary  that  the 
supervisors  should  also  audit  it ;  and,  when  so 
audited,  the  duty  of  the  treasurer  to  pay  it 
out  of  the  general  fund  is  a  duty  imposed 
upon  him  by  law,  a  neglect  or  refusal  to  per- 
form which  renders  him  liable  to  proceedings 
by  writ  of  mandamus,  or  other  appropriate 
remedy.    (Ex  parte  Widber,  91  Cal.  867.) 

80.  Power  of  judse  is  exhausted  after  hia- 
auditing  €d  demana  for  expenses  incurred, 
and  the  court  has  no  inherent  statutory  power 
to  order  the  treasurer,  who  is  neither  an  offi- 
cer of  the  court  nor  a  party  to  the  proceeding, 
to  pay  the  certified  demand  out  of  the  general 
fund,  and  a  refusal  to  obey  such  order  does 
not  render  the  treasurer  amenable  to  pro- 
ceedings for  contempt  of  court.  If  restrained 
of  his  liberty  for  such  contempt  he  will  be 
discharged  upon  writ  of  habeas  corpus.  (Ex 
parte  Widber,  91  Cal.  367.) 

Control  of  courthouses.  See  Supervisors, 
33. 

Til.  <)iiestion8    Belattng   to   Partieiilar 

Judges. 

/.  DiMfrief  Judg—. 

81.  Act  of  Ma^  15,  1864,  creating  twelfth 
judicial  district,  is  merely  amendatory  of  the 
act  of  May  19,  1853,  and  not  independent  of 
the  general  provisions  of  this  latter  act.  The 
act  of  1854  must  be  construed  in  connection 
with  the  original  act  of  1858,  as  much  so  as  if 
it  constituted  from  the  dav  of  its  passage  a 
peurt  of  that  act ;  and,  by  the  fourteenth  sec- 
tion of  that  act.  Judge  Norton,  as  the  ap- 
pointee of  the  governor  under  the  act  of  1864, 
was  entitled  to  hold  office  until  the  election 
and  qualification  of  his  successor.  (Brodie  y. 
Campbell,  17  Cal.  11.) 

82.  Where  an  election  for  the  office  of  dis- 
trict judge  was  held  by  the  qualified  electors 
of  such  (ustrict  at  the  general  election  in  1858, 
and  the  term  of  the  present  incumbent  of 
that  office  does  not  expire  until  January, 
1861,  held,  that  such  election  was  unauthor- 
iml,  and  the  person  elected  is  not  entitled  to 
a  commission  to  such  office.  (People  ex  rel. 
Brodie  v.  WeUer,  11  Cal.  77.) 

88.  The  statute  providing  for  the  election  of 
district  judges  in  1858  and  every  six  ^ears 
thereafter,  so  far  as  it  affects  the  election  of 
1858,  only  applies  to  such  offices  as  were  to 
become  vacant  in  January,  1859,  and  this  is 
evident  as  well  as  by  the  terms  of  the  act  as 
the  unreasonableness  of  supposing  that  the 
legislature  meant  to  authorize  an  election 
several  years  in  advance  of  the  time  when 
the  office  was  to  be  filled.  (People  ex  rel. 
Brodie  v.  Weller,  11  Cal.  77.) 

84.  There  is  no  conflict  between  the  act  of 
1854  and  the  act  of  1H53,  and  this  latter  act  is 
general  in  its  application.  The  act  of  1854  is 
silent  as  to  the  time  when  the  judge  elected 
at  the  general  election  should  enter  on  his 
office.  The  mere  designation  at  the  time  of 
the  election,  and  the  provision  in  the  act  that 
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the  appointee  of  the  goremor  should  hold 
until  the  election,  do  not  necessarily  restrict 
the  holding  to  the  day  of  election,  when  it  is 
considered  that  there  existed  at  the  time  a 
seneral  act  proyidinff  for  the  extension  of  the 
nolding  to  the  quahfication  of  the  successor. 
(Brodie  ▼.  Oampbeli,  17  CaL  11.) 

85.  Any  other  construction  would  leave  an 
interregnum  in  the  office  between  the  election 
and  the  qualification  of  the  successor,  and 
this  could  not  have  been  designed  bv  the 
legislature.    (Brodie  v.  Campbell,  17  OsL  11.) 

36.  It  is  competent  for  the  legislature  to 

Srovide  forfilUng  the  office  of  district  judge 
uring  the  interval  between  the  day  of  elec- 
tion and  the  quidification  of  his  successor,  by 
authorizing  hmi  to  hold  until  such  successor 
be  elected  and  qualified*  (Brodie  v.  Camp- 
bell, 17  Oal.  11.) 

87.  Where  the  statute  does  not  fix  the  com- 
mencement of  the  term  of  a  district  judge,  by 
the  desi^ation  of  a  day  certain,  but  requires 
a  commission  to  issue  to  him,  and  his  oath  of 
office  to  be  indorsed  thereon,  and  leaves  its 
issuance  to  the  governor  without  prescribing 
tiie  period  within  which  this  shall  take  place, 
courts  will  look  to  the  qualification  of  the 
officer  to  ascertain  the  date  at  which  his  term 
begins.    (Brodie  ▼•  Campbell,  17  Cal.  11.) 

88.  As  the  statute  has  not  in  this  case  pro- 
vided for  the  issuing  of  a  commission  or  the 
<^ualification  of  the  successor  at  any  given 
time,  Uie  date  of  the  qualification  here,  Jan- 
uary 2, 1856,  the  successor  being  elected  in 
September  previous,  will  be  considered  prima 
facie  a  reasonable  time  within  which  to  qual- 
ify, particularly  as  the  period  taken  seems  to 
be  in  analogy  to  the  time  fixed  by  the  legisla- 
ture in  other  instances  for  the  commencement 
of  the  terms  of  judges  elected  at  the  general 
election.    (Brodie  v.  Campbell,  17  Cal.  11.) 

SO.  The  presumption  is  that  the  governor 
will  issue  the  commission  within  a  reasonable 
time;  and  the  constitution  appears  to  have 
contemplated  the  1st  of  January  as  the 
proper  date  at  which  district  judges  elected 
after  the  first  legislative  appointment  should 
enter  upon  their  duties,  and  the  general  acts 
of  1851  and  1853,  concerning  courts  of  justice 
and  judicial  officers,  designate  that  date  as  the 
commencement  of  their  terms,  thus  indicating, 
as  it  seems,  the  period  between  the  election 
in  ^e  fall  and  January  succeeding  as  a  rea- 
sonable period  within  which  the  requisite  pro- 
ceedings for  the  ascertainment  of  the  result  of 
the  election  and  the  issuance  of  the  commis- 
sion should  take  place.  (Brodie  ▼•  Campbell, 
17  Cal.  110 

40.  A  person  duly  elected  judee  of  the  dis- 
trict court  of  this  state  is  entitled  to  hold  office 
for  the  period  of  six  years.  (People  ex  rel. 
Brodie  v.  Weller,  11  Cal,  77.) 

Cited  12  Cal.  391;  18  Cal.  182;  22  Oal.  822;  3 
Or.  538. 

41.  When  a  district  judge  is  elected  by  the 
people  on  the  occasion  of  a  vacancy  in  the 
office  he  is,  under  the  constitution,  elected 
for  a  full  term  of  six  years.  (People  ex  rel. 
Attorney  General  v.  Burbank,  12  C&L  378.) 
Cited  12  Cal.  402;  13  Or.  406. 

42.  And  this  though  the  proclamation  of 


the  ffovemor  for  the  election  is  for  the  unex- 
pired term  of  his  predecessor.  (People  ex* 
rel.  Attorney  General  v.  Burbank,  12  Cal.  378.) 

43.  The  full  term  of  office  of  Judge  Norton, 
of  the  twelfth  district  court,  commenced  with 
Ids  qualification,  Jannarv  2, 1855,  and  expired 
six  years  thereafter;  and  the  only  election  at 
which  his  successor  could  lie  elected  was  the 
general  election  in  November,  I860.  (Brodie 
V.  Campbell,  17  Cal.  11.) 

44.  When  the  constitution  says  the  judge 
shall  hold  his  office  for  six  years  it  means 
that  this  Juried  of  six  years  is  the  term  of  his 
office ;  it  is  that  quantum  of  time  assigned  to 
him  by  the  constitution  as  his  period  of  the 
enjoyment  of  the  office,  and  this  quantum 
may  not  improperly  be  called  a  term.    (Peo- 

Sle  ex  rel.  Attorney  (General  v.  Burbank,  12 
!al.  378.) 

45.  All  the  constitution  means  by  the  ex- 
I>ression  "during  the  term,"  as  used  in  sec- 
tions 15  and  16  of  article  VI,  is,  during  the 
time  or  period  for  which  the  officer  is  elected. 
(People  ex  r^  Attorney  General  v.  Burbank, 
12  Cal.  378.) 

46.  The  legislature  can  direct  the  time  and 
prescribe  the  mode  of  electing  district  jud^s, 
out  cannot  change  the  tenure  of  theoflSce; 
hence,  so  much  of  the  act  as  limited  the 
period  of  incumbency  is  void.  ( People  ex  rel. 
Attorney  Greneral  v.  Burbank,  12  Gal.  378.) 

47.  The  constitution,  though  it  fixes  the 
period  of  the  tenure  of  the  office  of  district 
judge,  does  not  fix  any  day  for  the  commence- 
ment of  the  term ;  and,  if  it  did,  it  would  not 
follow  that  it  applies  to  judges  afterwards 
elected  to  new  districts.  Nor  would  it  result 
that  the  judge  elected  in  consequence  of  a 
vacancy  was  necessarilv  elected  to  fill  such 
vacancy.  (People  ex  rel.  Attorney  (General  v« 
Burbank,  12  Oal.  378.) 

48.  A  district  judoe,  inducted  into  office, 
with  a  commission  from  the  governor  show- 
ing him  to  be  entitled  to  it  from  a  certain 
date,  draws  the  salary  annexed  to  the  office 
from  that  date.  (Turner  v.  Melony,  13  Cal. 
621.) 

49.  The  provisions  of  section  15  of  article 
VI  of  the  constitution,  respecting  the  salaries 
of  district  judges^  do  not  exempt  those  officers 
from  the  necessity  of  an  appropriation  for 
that  purpose  by  the  legislature.  (Myers  v* 
English,  9  Oal.  341.) 

Cited  9  Mont.  878. 

50.  The  act  of  the  l^islature  by  which  a 
district  judge  of  one  district  is  empowered  to 
hold  a  district  court  in  another  district  is 
constitutional  and  valid ;  and  a  court  held  in 

Sursuance  of  such  act  by  a  district  judge  in  a 
istrict  other  than  the  one  for  which  he  was 
elected  is  not,  for  that  reason,  iooproperiy 
organised.  (People  v.  McOauley,  1  CfaL  879.) 
Cited  2  Cal.  207 ;  10  Mont.  45. 

2.  County  Judgow, 

51.  F.  was  elected,  in  the  month  of  Majr, 
1857,  county  judge  of  Ban  Mateo  county,  in 
pursuance  of  the  provisions  of  an  act  *'  to 
organize  and  estaolish  the  county  of  San 
Mateo."  No  proclamation  of  the  governor 
was  issued  calling  this  election*    At  the  gen- 
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eral  election  in  1858,  in  pursuance  of  the 

Eroclamation  of  the  governor,  an  election  was 
eld  for  the  same  office,  and  T.  was  elected. 
Held,  that  F.  was  entitled  to  the  office.  (Peo- 
ple ex  reL  Fox  v.  T^mpleton,  12  Cal.  894.) 

52.  By  the  constitution,  judges  of  the  county 
court  hold  their  offices,  wnen  elected,  for  four 
years.  It  is  in  the  power  of  the  legislature, 
in  oi^nizing,  or  after  organizing,  a  new 
county,  to  prescribe  the  time  of  elections  for 
county  officers,  and  also  the  period  of  the 
commencement  of  their  terms ;  but  it  is  not 
competent  for  the  legislature  to  chanee  the 
period  of  the  tenure  of  the  office  of  judge  of 
county  courts  an]^  more  than  to  change  uiose 
of  supreme  and  district  judges.  It  is  evident, 
from  the  terms  of  this  act,  that  it  was  con- 
templated that  these  officers — the  judge 
among  them — should  enter  upon  their  offices 
as  soon  as  the  election  was  announced,  or 
within  a  reasonable  time  thereafter.  (People 
ex  rel.  Fox  v.  Templeton,  12  Oal.  894.) 
Cited  14  Cal.  187. 

58.  From  the  time  of  the  assumption  of  the 
office  the  term  of  the  jud|;e  elected  would 
legally  commence,  and  terminate  at  the  expi- 
ration of  four  years  from  that  time.  (People 
ex  lel.  Fox  y.  Templeton,  12  Cal.  894.) 

54.  The  period  of  the  tenure  of  a  county 
judge  is  fixed  by  the  constitution  at  four 
years.  The  legislature  may  fix  the  com- 
mencement of  the  term  as  also  the  time  of 
election.  (People  ex  rel.  Westbrook  y.  Bos- 
borough,  14  CaL  180.) 

55.  Where  an  act  organizing  a  county  pro- 
vides for  the  election  of  a  county  judge,  and 
limits  the  period  of  tenure  to  two  years,  the 
act  is  void,  pro  tanto.  but  the  election  held 
under  the  act  is  good,  and  entitles  the  in- 
enmbent  to  the  office  for  four  years.  (People 
ex  rel.  Westbrook  v.  Bosborough,  14  Cal.  180.) 

56.  If  the  incumbent  resign  before  the  ex- 

Siration  of  his  term  there  is  a  vacancy  to  be 
lied  by  the  governor.  His  appointee  would 
hold  until  the  next  eeneial  election,  or  at 
meet  until  the  qualification  of  the  person 
elected  by  the  people.  (People  ex  rel.  West- 
brook y.  Bosborough,  14  Cal.  180.) 

57.  An  election  to  fill  such  vacancy  is  a 
special  election,  and  the  governor's  proclama- 
tion is  essential  to  its  validity.    (People  ex 
rel.  Westbrook  v.  Bosborough,  14  Cal.  180.) 
Cited  52  Cal.  189;  55  Cal.  620. 

58.  The  office  of  county  judge  is  not  a 
''counter  office"  within  the  meaning  of  the 
act  entitled  "  An  act  to  amend  '  an  act  to  re- 
gulate elections,'  passed  March  23,  1850"; 
consequently  the  Ixxard  of  supervisors  cannot 
order  a  special  election  to  nil  a  vacancy  in 
that  office.  (People  ex  rel.  Attorney  General 
y.  Martin,  12  Cal.  409.) 

Cited  14  Cal.  187 ;  52  Cal.  169 ;  55  Cal.  620. 

59.  Appointee  of  governor  will  hold  over 
person  elected  to  the  same  office  at  a  si>ecial 
election  ordered  by  the  board  of  supervisors 
of  the  county.  (People  ex  reL  Attorney  (Gen- 
eral y.  Martin,  12  Cal.  409.) 

60.  Where  tlie  law  creating  the  county  of 
Fresno  provided  that  the  county  judge  to  be 
elected  "  shall  receive  for  his  services  such 
sum  annually  as  shall  be  determined  by  the 


board  of  supervisors,  not  to  exceed  three 
thousand  dollars,  ^o  be  paid,"  etc.,  held, 
that  the  legislature  did  not  by  this  clause  fix 
the  salary  of  the  judee ;  and  that  mandamus 
for  five  hundred  dollars,  the  difference  be- 
tween the  three  thousand  dollars  and  two 
thousand  five  hundred  dollars,  fixed  by  the 
board  some  six  weeks  after  relator's  election 
as  the  annual  compensation  of  the  judge, 
does  not  lie.    ( People  ex  rel.  Hart  v.  Job nson, 

17  Cal.  805.) 

61.  Belator  was  elected  county  judge  of  El 
Dorado  in  the  fall  of  1852  to  fill  a  supposed 
vacancy.  In  the  fall  of  1853  he  was  again 
elected.  In  March,  1857,  the  legislature  passed 
a  special  act  fixing  the  salary  of  the  county 
judge  of  £1  Dorado  at  three  tnousand  dollars 
per  annum,  but  provided  that  "  nothing  in 
this  act  shall  be  so  construed  as  to  affect  the 
salary  of  the  present  incumbent."  Previously 
the  salary  was  four  thousand  dollars  per  an- 
num. Belator  applies  for  mandamus  for  a 
portion  of  his  salary  at  the  rate  of  four  thou- 
sand dollars  per  annum.  Held,  that  the  elec- 
tion of  relator  in  1852  gave  him  a  term  of 
four  years  from  NovemMr  of  that  year;  that 
his  election  in  the  fall  of  1853  amounted  to 
nothing  as  a  title  to  hold  Uie  office,  there 
being  no  vacancy.  (People  ex  reL  Johnson 
V.  Duden,  18  Cal.  696.) 

Cited  27  Cal.  150. 

62.  In  such  case  the  legislature,  probably 
supposing  that  relator  was  duly  elected  in  the 
fall  of  1853,  and  held  office  until  1857.  used 
the  language  of  the  proviso,  and  thereby  in- 
tended to  f;uard  against  the  reduction  of  his 
salary  durmg  the  supposed  term.  (People  ex 
rel.  Johnson  y.  Duden,  18  C^l.  696.) 

63.  In  such  case  relator  is  entitled  to  man- 
damus for  his  salary  at  the  rate  of  four  thou- 
sand dollars,  instead  of  three  thousand  dollars 
per  annum.  (People  ex  rel.  Johnson  y.  Duden, 

18  Cal.  696.) 

64.  A  statute  authorizing  a  county  judge  to 
hold  court  for  the  county  judge  of  another 
county  is  not  repugnant  to  the  constitution. 
(People  v.  Mellon,  40  Cal.  648.) 

65.  When  the  county  jud^  of  one  county, 
at  the  request  of  the  county  judge  of  another, 
holds  the  court  of  the  latter  for  the  trial  of  an 
action,  and  the  record  does  not  ehow  for  what 
cause  the  reouest  was  made,  the  existence  of 
some  one  of  tne  causes  mentioned  in  the  stat- 
ute will  be  presumed.  (People  v.  Mellon,  40 
Cal.  648.) 

66.  Where  the  record  shows  no  objection 
by  either  party  during  the  trial  to  the  exer- 
cise of  jurisdiction  in  the  cause  by  the  judge 
of  another  county  it  will  be  presumed  that 
the  parties  consented  to  the  request  by  the 
proper  judge  of  the  county,  that  he  should 
hold  the  court.  (People  y.  Mellon,  40  Cal.  648. ) 

67.  A  request  by  the  county  judge  of  one 
county  to  the  county  judse  of  another  that 
he  should  hold  the  court  of  the  former  for  the 
trial  of  a  cause  gives  the  latter  color  of  au- 
thority in  that  behalf,  and  he  having  held  the 
court  for  that  purpose,  his  authority  cannot 
be  inquired  into  collaterally.  (People  v.  Mel- 
lon, 40  Cal.  648.) 
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Power  to  adjoom  court  of  BeadoiiB.  See 
poet,  VII,  6. 

Appointment  of  sheriiS  by.    See  SberifEB,  S. 

Power  to  issue  writs  of  injunctions.  See 
Injunctions,  III,  !• 

Different  county,  power  of  judge  ol  to  ex- 
tend time.    See  New  Trial.  421. 

3,  Superior  JudgBB* 

68.  When  election  is  to  be  held  to  fill  vacancy 
in  term  of  superior  judge,  and  such  term  is  to 
expire  on  the  first  day  of  January  sucoeedins 
the  election,  the  i>eople  will  also  be  required 
at  the  same  election  to  elect  a  jud^  for  the 
new  term,  to  begin  upon  the  expiration  of 
the  term  in  which  the  vacancy  occurred. 
(People  ex  rel.  Oampbell  v.  Waterman,  86 
Cal.  27.) 

69.  Thouffh  by  the  terms  of  section  6  of  ar- 
ticle XI  of  the  constitution  the  commencement 
of  the  term  of  office  of  the  superior  judges  ap- 
pears to  be  exclusive  of  the  first  Monday  of 
January  next  after  their  election,  yet  this 
provision  is  controlled  by  the  provision  of  sec- 
tion 20  of  article  XX,  making  the  terms  of  all 
officers  elected  under  the  constitution  com- 
mence on  the  first  Monday  after  the  first  day 
of  January  next  following  their  election. 
(Meroed  Bank  y.  Rosenthal,  99  Cal.  89.) 

70.  A  judge  of  the  superior  court  of  San 
Bernardino  county,   elected   in   November, 

1888,  under  an  act  of  the  legislature  of  March 
5, 18iB7,  increasing  the  number  of  judges  of 
the  superior  court  of  San  Bernardino  county 
from  one  to  two,  and  providing  that  the  gov- 
iemor  should  appoint  an  additional  judce  of 
said  court,  who  should  hold  office  until  the 
first  Monday  after  the  first  day  of  January, 

1889,  and  that  at  the  next  general  election  a 
judge  of  such  superior  court  should  be  elected 
to  hold  office  for  the  term  prescribed  by  the 
constitution  and  the  law.  is  entitled  to  hold 
ihe  office  for  the  tenn  of  six  years  from  the 
first  Monday  aiter  the  first  day  of  January 
next  succeeding  such  election;  and  manda- 
mus will  not  lie  to  compel  an  election  before 
the  expiration  of  such  term  of  six  years,  at  an 
election  at  which  a  judge  is  to  be  chosen  for  a 
new  term  as  successor  of  the  former  judge. 
(People  ex  rel.  Oampbell  v.  Waterman,  86 
Oal.  27.) 

71.  A  judee  of  the  superior  court  of  one 
county  may  hold  court  in  another  county  at 
the  request  of  the  judge  thereof.  (Eureka  L. 
&  Y.  C.  Co.  V.  Superior  Court,  66  Cal.  811.) 

72.  A  judge  of  the  superior  court  of  a  par- 
ticular county,  who  holds  court  in  another 
county,  must  be  presumed,  in  the  absence  of 
evidence  to  the  contrary,  to  be  acting  upon 
the  request  of  the  governor,  or  of  the  judge  of 
the  court  of  the  latter  county.  (Estate  of 
Newman,  75  Cal.  213.) 

78.  Where  a  judge  of  a  superior  court  of  a 
county  other  than  that  in  which  a  defendant 
is  tried  presides  at  the  trial  of  such  defendant, 
and  no  objection  to  his  authority  is  raised  at 
the  time  he  receives  the  defendant's  plea,  it 
will  bfi  presumed  that  he  is  lawfully  exercis- 
ing jurisdiction ;  and  an  objection  that  the 
order  of  the  governor  designating  him  to  pre- 
side in  such  court  was  not  issued  until  two 
days  after  he  received  the  defendant's  plea  is 


without  merit.  It  will  be  presumed  in  8n<^ 
case  that  he  was  presiding  at  the  date  of  the 
plea  by  invitation  of  the  regular  judffo  of  ihm 
county.  (People  v.  Ah  Lee  Coon,  97  Cal.  171.) 

4.  Judg09  of  Municipal  Couiio, 

74.  It  was  not  intended  by  charter  of  Stock- 
ton of  March,  1889,  to  increase  the  salary  of 
the  cit^  justice  upon  becoming  judge  of  the 
municipal  court,  or  to  add  a  new  salary  as 
such  judge  to  that  which  pertained  to  hia 
office  as  city  justice,  but  it  was  the  evident 
intent  of  the  framers  of  the  charter  to  reduce 
the  compensation  of  the  dty  justice,  and  he 
cannot  draw  or  receive  an  adoitionaJ  salary 
as  ex  efficio  judge  of  the  municipal  court. 
Beatty,  C.  J.,  dissenting.  (Milner  y.  Beiben- 
stein,  85  Oal.  693.) 

6,  Mieo  Judges. 

76.  A  police  judge,  though  a  judicial  officer, 
is  also  a  mumdjMl  officer,  and  is  not  one  ci 
those  mentioned  m  section  10  of  article  XXTT 
of  the  constitution.  (People  ex  rel.  Haines  y. 
Henry,  62  Cal.  557.) 
Cited  69  OaL  100. 

76.  The  police  judge  of  San  Frandaco  fa 
vested  by  the  statute  with  the  powers  of  a 
magistrate.    (Levy  v.  Brannan,  SO  CaL  485.) 

77.  There  is  nothing  in  the  third  article  <^ 
the  constitution  which  prohibits  the  police 
judge  of  the  city  and  county  of  San  F^rancisoo 
from  holding  and  performing  the  duties  of  the 
office  of  pohce  commissioner  of  said  city  and 
county  as  an  ex  offido  office.  (People  ex  reL 
Attorney  Qeneral  v.  Provines,  81  (&1.  520.) 
Cited  61  CaL  821,  822. 

78.  The  police  judse  of  the  dtj  and  county 
of  San  Francisco,  who  is  appomted  to  fill  a 
vacancy,  holds  the  office  for  the  same  term  hia 

gredecessor  would  have  held  it  if  no  vacancy 
ad  occurred.  His  term  does  not  expire  when 
his  successor  is  elected  and  qualifiea,  but  con- 
tinues until  the  first  day  of  January  following. 
(People  ex  rel.  Provines  v.  Bix,  88  OaL  608.) 

e.  Ju9Hc09  of  Courtn  of  Soooiotto, 

79.  Presence  of  county  judge  and  clerk  at 
convention  is  not  essential;  and,  if  they  re- 
fu»«  to  attend,  the  election  by  the  justices 
.will  nevertheless  be  valid.  (People  ex  reL 
Gk>rham  v.  Campbell,  2  CaL  185.) 

80.  Where  the  justices  of  the  peace  fail  to 
elect  associate  justices  of  the  court  of  sessiona 
on  the  first  Monday  in  October  the  county 
judge  may  appoint  associates  for  the  then 
term;  but  the  justices  may  convene  at  any 
subsequent  time  and  elect  associates.  (Peo- 
ple ex  rel.  (Sorham  v.  Campbell,  2  Cal.  135.) 

81.  The  county  judge  has  no  right  to  declare 
the  convention  of  justices  adjourned.  (People 
ex  rel.  Qorham  v.  Campbell,  2  Cal.  135.) 

JUDdMENT-BOLL. 

See  Appeals,  YI,  5;  Courts.  II;  Judgments, 
II,  9;  New  Trial,  V,  7,  d,  A. 

Order  stiriking  names  from  complaint  la 
part  of.    See  Parties,  92. 

Demurrer  stricken  out  constitutes  part  of. 
See  Pleading  and  Practice,  415. 
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JUDOMENTS. 


JUL 
IT. 

T. 


!•  Hstare  of* 

EL  Bendltioii  and  Entry  of* 

1.  Final  Judgment^  What  U;  Suffr 

eieney  of  Determination^  iRr* 
posing  of  Whole  Controveny. 

2.  PlairUif  When  EntiOed  to. 
8.  Benditton  of  and  Notice  of. 

4.  Judgment    of    One    Defendant 

Againet  Another. 
A.  In  What  Payable;  Herein  of  Oold 

Coin  Judgments* 
t»  Signing. 

7.  Form  of. 
&  Entry  of. 

a.  Duty  of  Clerk  to  Enter :  En- 

try is  Mere  Miniflterial  Act. 

b.  NeoesBity  of;  Effect  of  Fail- 

ure to  Enter. 
e.  Mietakes  in ;  Amendment  of. 
d*  Notice  of. 

e.  Time  of;  Entry  in  Vacation 
or  After  Death ;  Nunc  Fro 
Tunc  Entry. 
1  Entry  of  Judgment  on  Ver- 
dict. 
8*  On  Order  or  Remittitur  from 
Supreme  Oourt. 
9*  JudgmenHvU  and  Amendment  of. 
Opiniona  of  Jndgea* 
Jvdgment  by  CoBsent  or  om  8t^«* 

latloii* 
Gonfewlon  of* 

1.  What  Amwmte   to;  Herein  qf 
Cognovits. 

2.  How  Made  and  VdUdUy  of. 

8.  Entry  of. 

4.  Attacking  and  Impeaehing. 

5.  Proceedings  Underm 

On  the  Pleadings* 

On  Bemnrrer. 

Amendment  or  ModUleatlon  oL 

Power  of  Conrt  Orer,  on  TranafiBir 

of  Beeorda  to. 
Effect  of* 

L  Construction  of  . 

2.  Judgments  ofAleeUdee. 

8.  Where    Several    Judgmetm    in 

Action  or  JudgmenttoU. 
4*  Where  Courts  of  Canewrrent  Jur 

risdicHon  Bender  AntagonisUe 

Judamente, 

6.  One  Chiiming  BenifU  of  ie  Bofimd 
by. 

0.  Merger  in. 

7.  Lien  of;  BeUOian  of. 
&  Am  Evidence. 
9*  Estoppel  from. 

a.  Qeneral  Bulee  aa  to. 

b.  Questiona  not  Involved 
or  Litigated;  Dismiaral; 
Withdrawal  of  Defense. 

e.  New  Matters;  Titles  Subse- 
quently Acquired. 

d.  Decrees  in  Equity  aa  Bes 
Judicata. 

a.  Proceedings  at  Law  as  Bar 
to  Suits  m  Equity. 


TI. 

Tin. 


I.  Decrees  m  Equity  as  Bar  to 
Proceedings  at  Law. 

g.  Judgments  in  Actions  for 
Bepeated  or  Oontinuoua 
Torts. 

h.  Judgment  Determining  Sti^ 
tus  of  Person. 

L  Judgments  Determining  Sta- 
tus of  Property,  Particu- 
lar Facts  or  Ckmstruing 
Contracts. 

tBecovery  of  Part  as  a  Bar. 
•  Where   Suit   Premature  or 
Decision  ^Eteversed. 
L  Where  Plaintiff  Absent,  One 
Defendant    Defaults,     or 
Case    Submitted   on    the 
Pleadings. 
m.  Where  Judgment  Erroneous. 
n.  Ftactice  in  Relation  to. 

A.  Former  Action,  What  is ; 

How  Determined ;  Evi- 
dence as  to  or  to  Con- 
tradict Becord. 

B.  Plea  of. 

C.  Waiver  of. 

D.  Judgment  and  Findings 
on  Plea  of. 

IOl  Who  Bound  by  or  may  Claiim 
BenifU  of. 

a.  General  Rule  that  Parties 

and     Privies    Only    are 
Bound;  Who  are  Privies. 

b.  Beal  Parties  in  Interest. 

0.  Persons  Without  Notice;  Ap- 
pearing or  AppealingijBa- 
fect  of;  Bringing  in  Par- 
ties to  be  Bound. 

d.  Where  Suit  Brought  by  One 
on  Behalf  of  Others. 

0.  Husbands  and  Wives. 

1.  Prior    Lienholder   or    Pur- 

chaser Under. 

g.  Boretiee ;  Principal  by  Judg- 
ment Against  Agent. 

h.  Judgments  on  Notes. 

L  Jud^ents  Ajninst  Tenants. 

J.  Executors,  Heirs,  Devisees, 
or  Trustees. 

k.  People  of  State,  Whether 
Bound  by  Judgment 
Against  City. 

L  Judsment    Against    Infant, 
Wliether  Bars  Action  by 
Quardian. 
m.  Successors  in  Interest;  Mis- 
cellaneous. 

XL  Beeltals  in  Jndgmomta* 

Talldlty  of. 

1.  Description  and  Certaintju 

2.  After  Expiration  of  Term  by 
Betiring  Judge* 

8.  Pleadings  Must  be  Sufficient  to 
Sustain,  and  Judgment  Must 
be  Based  Upon. 

i.  In  Excess  of  Amount  Prayed  for 
or  Proved. 

6.  Judgment  for  Less  Sum  than 
Admitted  to  be  Due. 

6w  In  Favor  of  or  Against  One  not 
Before  Court;  Second  Judgment 
After  Beversal  of  FxrsU 


JUDGMENTS,  I,  II,  L 


7.  Miut    Accord    WUh    AdmiUed 

FacU;  on  FacU  not  in  luue* 
8b  Agairut    One     nol    Named    in 

Complaint,    or     One     Vohmr 

tariiy  Appearing, 
9.  Where  Defendantt  Sued  hy  Fie- 

tUioui    Namee;    Variance  in 

Name. 

10.  Where  Several  DefendatUi. 

11.  Judgment  Rendered  Brfore  iV- 

murrer  Diepoeed  of. 

12.  After  Deaih  of  Party. 

13.  Againet  One  Brought  in  After 

Trial. 

14.  Judgment  for  Poeeeeiion  Where 

One  if  Already  in  PoBeeteion* 
16.  Where  Action    Brought  Ptemor 
turely, 

16.  Judgment    tn    Caute  Tried  at 

Chambers. 

17.  Judgments   Rendered    in   Vaeor 

tion  or  After  Adjournment  for 
Term. 

18.  Judginents  Partly  Void. 

19.  Directing  Sale  in  Gross. 

90l  Without  Jurisdiction  or  on  Conr 
struetive  or  Insti^fieient  Serv 
ice. 

SL  Irregular  or  Erroneous  Judg^ 
ment  is  Binding  UntU  &- 
versed;  Erroneous  Judgment 
WUhin  Jurisdiction. 

22.  Presumptions  in  Favor  of. 

Xni.  Arrest  of. 

XIY*  Taoatloii  of. 

1.  Pov>er  of  Courts  OeneraUy. 

2.  Orounds  of. 

a.  Generally, 

b.  Appearance     by    Attorney 

without  Authority ;  Want 
of  Servioe  of  Summone  or 
Notice. 
a  Clerical  Errors;  Judgments 
Improvidently  Entered. 

d.  Setting  Aside  Judgment  on 

Demurrer. 

e.  Fraud  or  Mistake. 

f  •  Neglect  of  Attorney ;  Failure 
to  Appear ;  Construction  of 
Odae. 

8.  Who  may  Move  to  Vacate. 

4.  Within  What  Time  Motion  to  Set 

Aside  to  be  Made. 
8.  Applicationt  How  Made;  Plead- 

tngSt  Notice^    and   Affidavits; 

Conditional  Order;  Effect  of. 
Tf.  Collateral  Attack. 

1.  Direct  Attack,  What  is;  Distinc- 

tion Between  Direct  and  Col- 
lateral Attciek. 

2.  Judgment  Void  on  Its  Face  may 

be  Attacked  Anywhere, 
8.  Want  of  Jurisdiction^  Collateral 

Attack  for. 
4*  Errors  and  Irregularities  not  Re- 
latinp  to  or  Within  Jurisdiction 
of  Cfourt. 
6.  Fraud. 

6.  In  Miscellaneous  Cases* 
XYI.  Equitable  Relief  Against. 
Xm.  BeTirai  of. 
XYIU.  Sale  and  Assignment  of* 


XDL  Pajmeat»  Baleaaat  aai  BatJaftio* 

tioa. 
XX.  AetioBS  on. 

XXI.  Bill  in  Eqnify  to  Gtory  iato  Bflset. 
XXn.  Federal  Jndgments;  Conliet  Be- 
tween State  and  Federal  Comrts. 
XXni.  Foreign   Judgments,   and    J«d|r- 
ments  of  Otker  SUtes. 
See  Executions. 

Consolidation,  judgment  on.  See  Mechan- 
ics' Liens,  358. 

Execution,  leyy  of  on.  See  ExecntionB,  87, 
et  seq.,  121. 

In  particular  actions.    See  PArticolar  title. 

Nonsuit.    See  Nonsuit. 

I>efault.    See  Default. 

Dismissal.    See  DismissaL 

Justices'  courts,  judgments  in.  See  Jus- 
tices of  the  Peace,  Y ,  4. 

Setoff  oL    See  Setoff,  L 

Interest  on*    See  Interest,  IX. 

Findings.    See  Findings. 

Unauthorised,  review  of.  See  Certiorari, 
in,2,i 

Reformation  oL  See  Eefonnation  of  Con- 
tracts, 17,  et  seq. 

Statute  reopening  is  Toid.  See  Constitu- 
tional Law,  290,  et  seq. 

Judgments  of  different  courts  on  same  sub- 
ject matter.    See  Jurisdiction,  S6. 

Power  after  judgment  rendered  to  reader 
second  judgment.     See  Contempt,  119. 

Exception  to,  necessity.  See  Pleading  and 
Practice,  776,  et  seq. 

Appeal  from  judgment    See  Appeals. 

Appeal^  judgment  on.    See  Appeals,  XIL 

M!odifymg.    See  Mechanics'  Liens|,  885. 

Act  01  legislature  validating.  See  Cfonstitn- 
tional  Law,  286,  et  sej}. 

Act  authorizing  relief  was  not  retroq;»ecti?e. 
See  SUtntes,  112. 

!•  Hatare  of^ 

1.  A  Judgment  is  a  contract  within  the 
sixty-seventn  section  of  the  act  concerning 
courts  of  justice  and  judicial  officers^  (Stuart 
y.  Lander,  16  Cal.  S72.) 

Cited  81  Cal.  153;  99 CaL  170. 

2.  A  judgment  is  a  contract  in  the  highest 
sense  of  the  term,  and  the  word  "  contract," 
as  used  in  the  amendment  to  the  Civil  Prac- 
tice Act,  providing  for  the  rendition  of  judg^ 
ment,  payable  in  the  kind  of  money  specifira 
in  the  contract,  includes  judgments.  (Wal- 
lace V.  Eidredge  (No.  2),  27  Cal.  498.) 

Cited  81  CaL  158;  90  CaL  66. 

8.  Debts  or  credits  are  considered  ^operty 
in  the  statute.  A  judgment  is  a  debt  of  rec- 
ord, and  the  parties  to  it  are  called  judgment 
creaitor  and  debtor.  (Adams  v.  Uackett,  7 
CaL  187.) 
Cited  13  Cal.  22;  84  CaL  88. 

4.  A  judgment  rendered  upon  an  unassign- 
able cause  of  action  for  a  tort  is  a  debt. 
(Lawrence  v.  Martin,  22  Cal.  173.) 

II*  BenditioB  and  Entry  oL 

/.  Fiaaf  Judgment,  Whatie;  SuMchncy  of  Deter-' 
mination;  Diepoeing  of  Whole  Cotitrorerey. 

5.  There  can  be  but  one  final  judgment  in 
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SB  action,  and  that  is  one  whieh  ends  the  suit 
in  the  ooort  in  which  it  is  entered,  and  finally 
determines  the  r^hts  of  the  parties  in  rela- 
tion to  the  matter  m  controyersv.  (Stockton 
Combined  Harvester  etc.  Worn  y.  Glen's 
Falls  Ins.  Co.,  98  Gal.  669.) 

6.  The  finality  of  a  judgment,  if  considered 
with  reference  to  the  court  rendering  it,  dates 
from  the  rendition  of  judgment  by  the  partio- 
ular  oourt  upon  the  merits ;  but  if  considered 
with  reference  to  the  subject  matter  of  the 
judgment,  it  does  not  become  final  until  a 
ludff  ment  upon  the  merits  has  been  rendered 
by  the  court  of  last  resort,  or,  if  no  appeal  be 
taken,  then  bv  a  court  haying  originiu  juris- 
diction to  render  a  judgment  upon  the  merits, 
and  the  time  for  an  ai>peal  or  review  has 
elapsed,  or  the  party  ajiainst  whom  ludsment 
was  rendered  has  acqmesced  in  its  finality  or 
waived  an  appeal.  (Hills  v*  Sherwood.  83 
Gal.  474.) 

Cited  65  Gal.  66;  99  Gal.  476. 

7.  In  an  action  to  declare  the  defendant 
guilty  of  fraud  in  the  matter  of  an  insolvent's 
estate,  and  that  he  holds  certain  property  in 
trust  for  the  benefit  of  the  plaintiffs  and  for  an 
accounting  of  the  moneys  received  bv  him  un- 
der the  trust,  a  finding  b^  the  court  ^'that  the 
plaintiffs  herein  are  entitled  to  judgment," 
out  leaving  the  principles  of  the  accounting  to 
be  determined  and  other  matters  to  be  adjudi- 
cated, is  not  a  sufficient  determination  of  the 
cause  to  authoriie  the  entry  of  judgment 
thereon  by  the  derk.  (Broder  v.  GonkBn,  98 
Gal.  360. ) 

Cited  99  Gal.  847. 

8.  An  entry  by  the  derk,  at  the  end  of  the 
trial,  in  the  minutes  of  the  court,  of  the  de- 
cision of  the  judge,  does  not  constitute  a  judg- 
ment, thoush  it  constitutes  the  rendition  of 
judsment  when  findings  are  waived.  When 
findings  of  fact  are  not  waived,  and  are  filed 
by  the  court,  they  constitute  the  rendition  of 
judgment.  (Grim  v.  Kessing,  89  Gal.  478.) 
Cited  98  Gal.  864;  99  Gal.  283;  99  Gal.  347. 

9.  VHiere  court  has  general  jurisdiction  of 
subject  it  has  power  to  make  a  full  disposi- 
tion of  the  matter,  and  conclude  the  litigation 
respecting  it;  or,  in  other  words,  the  power 
to  pass  upon  the  question  involved  carries 
with  it,  as  a  general  rule,  the  power  to  make 
the  dedsion  effectual  for  the  purpose  for 
which  it 'was  made.  (Kennedy  v.  Hamer,  19 
Cal.  374.) 

Judgment  is  not  evidence  pending  appeal. 
See  post,  X,  8. 

Judgment  is  deemed  pending  until  appeal 
determined.    See  post,  x,  9,  k. 

Final  judgments.    See  Appeals,  II,  2. 

Appeai,flnality  of  judgment  pending.  See 
Appeals,  YIII,  1. 

Order  for  judgment  is  not  a  final  judgment. 
See  Appeals,  117. 

Contempt,  finality  of.  See  Contempt,  Y, 
6,  b. 

Incomplete  determination  in  action  against 
owner  of  franchise.    See  Franchises,  2. 

Interlocutory.    See  Appeals,  II,  2. 

Interlocutory  decree  in  partition.  See  Par- 
tition, VI,  7. 

Interlocutory  judgments  in  equity.  See 
Equity,  lY,  5. 


Interlocutory,  Judgment  dixeetiiig  aooount* 
ing  Ib,    See  Intervention,  32. 

2.  Flaintm,  WhM  EntitM  to. 

10.  Where  facts  stated  in  complaint  are 
proved  on  the  trial,  and  found  to  constitute  a 
good  cause  of  action,  the  plaintiff  is  entitled 
to  ju<tonent  thereupon.  (Crosby  v.  McDer- 
mitt,fGal.l46.) 

11.  Where  two  defendants  are  jointly  sued, 
and  service  is  had  on  both,  and  the  clerk, 
without  authority,  enters  judgment  by  de- 
fault against  one,  but  plammE  established 
his  right  to  recover  against  both  defendants, 
judgment  should  be  entered  against  them 
after  setting  aside  the  void  entry  of  the  derk. 
(Steams  v.  Aguirre,  7  Gal.  443.) 

d.  RMditiM  of  and  Motif  of. 

Time  for  rendition  of  judgments.  See 
Judges,  II. 

12.  The  dedsion  of  the  court,  consisting  of 
the  findings  of  fact  and  condusions  of  law, 
given  in  writing  and  filed  with  the  clerk,  under 
section  632  of  the  Code  of  Civil  Procedure, 
amounts  in  law  to  a  rendition  of  the  judg- 
ment, which  the  clerk  can  thereafter  at  any 
time  enter  at  lenp^h  in  the  records  of  the 
court  as  a  ministerial  act.  (San  Joaqidn  Land 
and  Water  Co.  v.  West,  99  Cal.  345.) 

13.  Judgment  is  rendered  when  ordered  by 
the  court,  and  entered  when  actually  enterea 
in  the  judgment-book.  (McLaughlin  v.  Do- 
herty,  64  (Tal.  519.) 

Cited  77  Cal.  225;  80  Gal.  168, 169;  81  Gal. 
247 ;  2  Idaho,  811. 

14.  Terms  "duly  rendered '*  and  "duly 
given  or  made,"  when  applied  to  a  judgment, 
are  not  equivalent,  ( xoung  y.  Wri^t,  52 
Gal.  407.) 

Cited  9  Mont.  248. 

15.  A  judgment  becomes  "rendered"  at  the 
time  the  court  pronounces  its  dedsion,  and  it 
is  not  necessary  to  its  validity  that  it  should 
be  in  writing  or  signed  by  the  judge.  (Estate 
of  Cook,  77  Gal.  m) 

Cited  81  Gal.  247;  89  Gal.  488,  489 ;  99  Gal. 
847. 

16.  The  rendition  and  entry  of  a  judgment 
by  the  district  court  at  a  time  when  there  is 
no  legal  term  of  the  court  is  error.  (Cofiin- 
berry  v.  Horrill,  5  Gal.  493  ' 

Cited  7  Gal.  53;  2  Col.  387. 

Bendition  of,  what  constitutes.  See  ante,  8. 

17.  A  notice  "that  a  decree,  a  copy  of  which 
is  herewith  served  upon  )rou,  has  been  this 
day  entered  in  the  action  in  accordance  with 
the  decision  rendered  "  by  the  court  upon  a 
previous  date,  ^ving  the  substance  of  the  de- 
cree, is  a  sufficient  notice  of  the  decision,  un- 
der section  659  of  the  Ckxle  of  Civil  Proceaure, 
and  the  notice  of  intention  to  move  for  a  new 
trial  must  be  served  and  filed  within  ten  days 
thereafter  if  the  time  therefor  is  not  ex- 
tended. (Gum pel  V.  Castagnetto,  97  Cal.  15.) 

18.  Where  the  defendant,  in  an  action  in 
which  he  filed  a  cross-complaint  making  the 
plaintiff  and  his  alleged  assignors  parties  de- 
fendants, served  a  notice  of  the  dedsion  of 
the  court  in  his  favor  upon  the  attorneys  for 
the  plaintiff  and  defendants  to  the  cro&s-com- 
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plaint,  directed  '*to  the  nUdntiff  "  and  the  "at- 
torneys of  Tecord/'  and  one  of  the  attorneyB 
named  accepted  service  thereof  as  "  attorney 
for  plaintin  and  defendants  to  cross-com- 
plaint," the  notice  most  be  treated  as  a  notice 
to  and  accepted  by  all  of  the  losing  parties, 
and  a  notice  of  intention  to  move  lor  a  new 
trial,  served  and  filed  by  the  defendants  in  the 
cross-complaint  after  the  expiration  of  ten 
days  from  the  service  of  the  notice  of  deci- 
sion, is  not  served  or  filed  in  time.  (Scott  v. 
Glenn,  97  Cal.  513.) 

19.  If  case  is  tried  by  court,  and  decision 
orallv  announced  in  favor  of  plaintiff  from 
the  bench,  and  entered  by  the  derk  in  his 
minutes,  and  the  judge  several  days  after- 
wards, in  vacation,  signs  the  formal  written 
findings  and  a  draft  of  judgment,  and  delivers 
them  to  plaintiff  to  be  filed,  a  notice  served 
by  i>laintiff  on  defendant  on  the  day  of  the 
signing  and  delivery  of  said  findings  and 
iudgment,  that  the  findings  have  ''this  day 
been  signed  by  the  judge,  and  his  decision 
herein  rendered  in  favor  of  x)laintiff,"  is  a  no- 
tice of  the  findings  and  decision  thus  signed  in 
vacation,  and  not  of  the  decision  first  made  in 
open  court.   (Carx)entier  v.  Thurston,  30  Gal. 

20.  The  decision  of  which  notice  was  thus 
g^iven  cannot  be  said  to  have  been  rendered 
till  it  was  filed  by  the  clerk  and  became  a 
record  of  the  court  j  and  a  notice  of  motion  for 
new  trial  |;iven  within  two  days  after  such 
filing  was  in  time.  (Oarpentier  v.  Thurston, 
30  Gal.  123.) 

Gited  6  Utah,  142. 

Setting  aside  judgment  for  want  of  notice. 
See  post.  672. 

Ghamoers,  power  to  render  jud^ent  at 
chambers.    See  Pleading  and  Practice,  678. 

Waiver  of  notice  of  decision.  See  New 
Trial,  317,  et  seq. 

4.  Judgment  of  Oub  DoHndant  Mgainwi  Mnothw. 

21.  Gase  where  one  defendant  recovered 
iudgment  against  another  defendant,  but  its 
legality  not  decided.  (Jenkins  v.  Frink,  30 
Gal.  m.) 

Judgment  for  or  against  codefendant  where 
answer  not  served  on  codefendant.  See 
Pleading  and  Practice,  IX,  2. 

5.  In  What  Payabh;  Herein  of  Ooid  Coin  Judg* 

montB, 

22.  The  two  hundredth  section  of  the  Prac- 
tice Act,  as  amended  in  1863,  making  provi- 
sion for  the  entry  of  judgments  in  certain 
oases,  payable  in  a  specific  kind  of  money, 
confers  a  special  authority  on  courts  not 
known  to  tne  common  law,  or  courts  of 
equity,  and  must  be  strictly  construed. 
(Hatnaway  v.  Brady,  26  Gal.  681.) 

23.  The  act  of  April  27,  1863,  commonly 
called  the  "  Specific  Gontract  Act,"  does  not 
authorize  the  rendition  of  a  judgment  to  be 
paid  and  collected  in  a  specific  kind  of  money, 
except  in  an  action  on  a  contract  or  obli|;a- 
tion  in  writing  made  payable  in  a  "  specific 
kind  of  money  or  currency,"  or  in  an  action 
for  the  recovery  of  money  received  in  a  fiduci- 
ary capacity  or  to  the  use  of  another.  (Beed 
T.  Kldiedge,  27  Gal.  347.) 


24.  In  an  action  upon  a  iodgiiMnt  nndend 
prior  to  the  paasafle  of  tne  act  of  April  27, 
1863,  commonly  called  the  "Specific  Gontract 
Act,"  the  court  has  no  power  to  annex  to  the 
judgment  rendered  an  order  or  direction 
specifying  the  kind  of  money  in  which  pay* 
ment  must  be  made  in  satisfaction  of  the 
judgment.  (Reed  v.  Eldredge,  27  Gal.  347.) 
Gited  81  Gal.  153;  90  Gal.  66. 

26.  Where  contract  is  made  payable  in 
specific  kind  of  money  the  judgment  enforc- 
ing it  ma^  enforce  the  payment  of  costs  and 
interest  in  the  kind  of  money  mentioned  in 
the  contract.  (Garpentier  v.  Atlierton,  26^ 
Gal.  664.) 
Gited  27  Gal.  499;  36  Gal.  357 ;  4  Kev.  466, 468. 

26.  If  note  is  made  payable  in  alternative, 
either  in  gold  or  legal  tender  notes,  a  judg- 
ment rendered  on  it  may  also  be  in  the  alter- 
native.    (Lane  v.  Gluckauf,  28  Gal.  288.) 

27.  A  judgment  may  be  rendered  on  such 
contract  payable  in  gold  coin  alone.  (Lane 
V.  Gluckauf  28  Gal.  288.) 

Gited  29  GsJ.  168 ;  3  Mont.  281 ;  6  Nev.  49,  60. 

28.  Under  the  Specific  Gontract  Act  a 
promise  in  writing  to  pay  in  United  States 
gold  and  silver  com  is  enforceable  by  judg- 
ment for  the  payment  of  gold  and  silver  coin, 
and  a  judgment  for  gold  coin  only  is  errone- 
ous.   (Burnett  v.  Steams,  83  Gal.  468. ) 

29.  Spedflc  Gontract  Act  does  not  author- 
ise entry  of  idtemative  judgment  upon  such 
contract,  payable  in  gold  coin,  or  its  equiva- 
lent in  legtEd  tender  notes.  (Reese  v.  Steams^ 
29  Gal.  2^.) 

Gited  38  Gal.  254. 

30.  If  the  complaint  in  an  action  on  a  judg- 
ment avers  that  the  judgment  sued  on  waa 
rendered  payable  in  sold  coin,  and  defendant 
maJces  default,  the  clerk  should  enter  judg- 
ment payable  in  the  same  kind  of  money. 
(Wallace  v.  Eldredge  (No.  2),  27  Gal.  498.) 
Gited  28  Gal.  214,  661 ;  30  Gal.  536;  82  Gal. 

636. 

31.  A  judgment  for  work  and  labor  per- 
formed may  be  made  payable  in  gold  com  if 
there  is  a  promise  to  pay  m  gold  coin.  (Brad- 
bury V.  Gronise,  46  Gal.  287.) 

32.  In  an  action  upon  a  note  and  mortgage^ 
by  the  terms  of  which  thepayments  promised 
and  secured  are  to  be  made  in  United  States 
gold  coin,  or  in  default  of  that  then  in  legal 
tender  notes  at  their  market  value  in  gmd 
coin  in  the  San  Francisco  market,  held,  that 
a  judgment  for  gold  coin  was  pit)perly  ren- 
dered.   (Burnett  y.  Steams,  33  Gal.  468.) 

33.  If  the  complaint  aver  a  contract  in  writ- 
ing by  defendant  to  pay  for  goods  sold  in  gold 
com,  made  before  the  sale,  and  such  contract 
is  made  after  suit  commenced,  but  dated  be- 
fore the  sale,  judgment  should  be  rendered 
payable  in  gold  coin.  (Meyer  v.  Kohn,  29 
Gal.  278.) 

Gited  S3  Gal.  486. 

34.  If  the  complaint  alleges  that  the  contract 
sued  on  called  for  payment  in  gold  coin,  and 
the  answer  admits  it,  the  plaintiff,  il  he  re- 
covers, is  entitled  to  a  judgment  payable  in 
gold  coin,  and  the  verdict  of  the  jury  need 
not  speciiy  the  kind  of  currency  or  money  to 
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684.) 

86.  If  a  Bromiflsory  note  haa  the  words  "in 
sold  coin"  after  the  words  '*  value  received,'* 
out  does  not  contain  the  words  ''in  sold  coin" 
in  the  promiae  to  pay^  judgment  snould  not 
be  rendered  payable  in  gold  coin,  although 
there  ia  in  the  instrument  a  subsequent 
promise  to  pay  the  difference  between  the 
value  of  gold  coin  and  paper  currency  of  the 
United  States,  if  not  paid  in  gold  coin. 
(Lamping  v.  Hyatt,  27  Gal.  99.) 

86.  If  the  complaint  does  not  pray  for  a  gold 
coin  judgment,  and  the  summons  does  not  say 
that  judgment  will  be  taken  for  gold  coin,  the 
^erk  should  not,  on  default,  render aeold  coin 
judgment.  (Lamping  v.  Hyatt,  27  Gal.  99.) 
Cited  84  Gal.  298;  1  Idaho,  N.  S.,  287;  distin- 

guished  28  Gal.  292;  29  Gal.  275. 

87.  If  there  is  no  allegation  in  the  complaint 
that  there  was  an  agreement  to  pay  in  gold 
coin  the  court  cannot  render  a  judgment  pay- 
able in  gold  coin,  even  if  the  veraict  of  the 
iury  is  for  gold  coin.  The  verdict  cannot  go 
beyond  the  issues.  (Watson  v.  San  Francisco 
etc.  B.  R.  Go.,  50  Gal.  523.) 

Cited  51  Gal.  85;  52  Gal.  91,  446. 

88.  A  partv  is  not  entitled  to  a  judgment  in 
gold  coin  unless  it  is  averred  in  the  complaint 
that  there  was  a  contract  in  writing,  or  that 
it  was  understood  and  agreed  by  the  parties 
that  payment  should  be  made  in  that  (ind  of 
ooin.    (Goldsmith  v.  Sawyer,  46  Gal.  209.) 

39.  A  party  cannot  recover  against  another 
judgment  payable  in  gold  or  silver  coin  on  the 
ground  that  the  other  received  it  for  him,  in 
trust,  in  that  form,  unless  the  kind  of  money 
iiBcelved  is  specially  averred  in  the  complaint. 
(McGomb  V.  Beed,  28  Gal.  281.) 

40.  Judgment  in  gold  coin  cannot  be  ren- 
dered upon  verbal  contract  to  pay  money  un- 
less there  was  an  agreement  to  pay  in  gold 
coin*    ( Williston  v.  rerkins,  51  Gal.  554. ) 

41.  Where  suit  is  brought  on  general  in- 
debtedness without  a  written  contract  to  pay, 
or  on  a  written  contract  to  pay  money  gen- 
erally, without  designating  the  kind  of  money, 
the  court  cannot  render  a  judgment  payable 
in  a  specific  kind  of  money,  (Curiae  v. 
Abadie,  25  Gal.  502.) 

Cited  1  Idaho,  N.  8.,  189. 

42.  Judgment  payable  in  gold  coin  cannot 
be  recovered  upon  open  account  or  account 
stated  unless  there  is  a  promise  in  writing  to 

vy  the  balance  in  sacn  coin.    (Howard  v« 
»ben,  83  Gal.  899.) 

43.  In  ejectment,  if  the  court  finds  the 
value  of  the  use  and  occupation  of  the 
premises  in  both  gold  and  currency,  a  general 
judgment  may  be  rendered  for  the  currency 
value.    (Garpentier  v.  Small,  85  Gal.  346.) 

44.  If,  on  suit  of  purchaser,  contract  for 
aale  of  real  estate  is  rescinded  tor  fraudulent 
representations,  he  cannot  recover  judgment 
in  gold  ooin  for  the  value  of  improvements 
plaoiBd  4m  the  premises  by  him  it  the  court 
finds  the  vmlae  in  monev  without  designating 
the  kind  of  money.  (McDonald  v.  Mission 
Yiew  ote.  Assn.,  61  Gal.  210.) 

46.  In  prooeedinfl  to  condemn  land  for  public 
if  tne  court  finds  generally  the  value  of 
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the  land  taken  in  dollars  and  cents,  without 
saying  that  the  estimated  value  is  in  gold 
coin,  it  cannot  render  a  judgment  in  gold 
coin.  (North  Pacific  B.  B.  Clo.  v.  Beynolds, 
50  Gal.  280.) 

46.  The  point  not  decided  whether,  in  pro- 
ceedings to  condemn  land  for  a  public  use,  the 
court  may  find  its  value  in  gold  coin,  and  ren- 
der a  judgment  in  gold  coin.  (North  Pacific 
B.  B.  (;o.  V.  Beynolds,  50  Gal.  280.) 

Gold  coin  judgment  in  eminent  domain. 
See  Eminent  Domain,  265,  et  seq. 

47.  In  action  for  goods  sold  and  services 
performed  and  money  loaned  a  judgment  for 
the  plaintiff  in  ^old  coin  must  not  be  rendered 
if  there  is  nothing  in  the  record  to  show  an 
agreement  to  pay  in  gold  coin.  (Noonan  v. 
Hood,  49  Gal.  m) 

48.  If  one  having  a  deed,  absolute  on  its 
face,  but  intended  as  a  mortgage,  goes  into 
IMMsession.  and  receives  gold  coin  for  rent, 
and  sells  tne  property  and  receives  gold  coin 
therefor,  the  money  is  received  in  a  fiduciary 
capadtyjand  maybe  recovered  in  gold  coin, 
((iay  V.  Hamilton,  33  Gal.  686.) 

49.  In  an  action  against  the  sureties  upon  a 
bond  given  by  the  general  guardian  of  an  in- 
fant minor,  but  not  made  payable  in  any 
specific  kind  of  money,  a  judgment  should 
not  be  rendered  payable  in  gold  coin.  (Fox 
V.  Minor,  32  Gal.  111.) 

Cited  32  Gal.  149, 150, 153. 

50.  If  beneficiaries  of  trust  seek  to  recover 
by  action  value  of  prox>erty  in  dispute  at  the 
time  of  suit  brougnt.  and  not  to  obtain  the 
amount  for  which  it  nas  been  sold,  the  relief 
sought  is  not  within  the  provisions  of  the 
Specific  Contract  Act,  and  a  judgment  pay- 
able therefor  in  gold  coin  will  be  reversed  un- 
less the  plaintiff  consents  to  a  modification 
thereof.    (Price  v.  Beeves,  38  Gal.  457.) 

51.  A  g;uest  who  had  deposited  with  an  inn- 
keeper his  money,  consisting  of  gold  coin,  is 
entitled  under  the  Specific  Contract  Act  to  re- 
cover judgment  therefor  payable  in  sold  coin 
only.    (Pmkerton  v.  Woodward,  33  Gal.  557.) 

In  what  payable.    See  ante,  2. 

Qold  coin,  iudgment  in,  in  action  for  tort. 
See  Appeals,  3034. 

Qold  coin  judgment  for  costs.  See  Costs, 
104. 

Gold  coin  judgment  in  default.  See  De- 
fault, V,  4. 

Judgment  can  only  be  rendered  payable  in 
money  generally,  when.    See  Bonds,  137. 

S,  Signing, 

62.  It  is  not   reauired   that  a  judgment 
should  be  signed    oy  the   judge  or   clerk. 
(Clink  V.  Thurston,  47  Gal.  21.) 
Cited  77  Gal.  227;  89  Gal.  489. 

53.  The  judgment  need  not  be  signed  by 
the  judge.  The  presumption  is  that  the  judg- 
ment as  entered  by  the  derk  was  authorised. 
(California  Southern  B.  B.  Co.  v.  Southern 
Pac.  B.  B.  Co.,  67  Gal.  59.) 

54.  A  judgment  need  not  be  signed  by  the 
judge  rendering  it,  and  the  effect  of  a  iudg- 
ment is  not  impaired  by  the  ftdlure  oi  the 
judge  to  authenticate  it,  and  its  subsequent 
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•nthentiofttioii  hf  Us  inceoaior^     (Orim  y. 
K6«dng,  89  Old.  478.) 

Signing  judgment  oat  of  ooonty.  See  Find- 
ings, 23. 

7.  Form  of m 

55.  Jndgment  should  be  simple  sentence  of 
law  upon  ultimate  facts  admitted  by  the 
pleadings  or  found  by  the  court.  (Gregory  v. 
Kelson,  41  Gal.  278.) 

Cited  7  Col.  S9 ;  10  Nev.  418 ;  11  Not.  248. 

56.  A  judgment  should  not  declare  the  ex- 
istence of  facts  which  are  not  within  the  is- 
sues, made  or  tendered  bv  the  pleadings,  nor 
should  it  declare  the  judgment  of  the  court 
upon  such  facts.  (Gregory  y.  Nelson,  41  Cal. 
278.) 

Cited  n  Cal.  110;  75  Cal.  441;  9  Mont.  107; 
11  Mont.  405. 

57.  Where  map  or  other  paper  is  referred  to 
in  judgment  it  should  be  identified  by  the 
iudgment  and  made  part  of  it.  It  diould  not 
be  referred  to  as  a  paper  recorded  elsewhere. 
(Emerio  t.  Alyarado,  84  CaL  529.) 

58.  At  common  law  the  judgment  of  the 
court  was  that  the  plaintiff  recover  his  debt 
or  damages,  or  debt  and  damages,  as  the  case 
might  be,  without  any  order  or  direction 
specifying  how  the  money  should  be  paid  by 
the  debtor  or  made  by  the  officer.  After  judg- 
ment, the  law,  and  not  the  court,  direct^ 
what  proceedings  should  be  had  for  the  pur- 
pose of  satisfying  the  amount  adjudged  to  be 
due.    (Beed  ▼•  Eldiedge,  27  Cal.  847.) 

Map,  judgment  adopting.  See  Mexican 
Lands,  817. 

8.  Sniff  ot 

a.  Duty  ol  Clerk  to  Enter;  Entry  is  Mere 

Ministerial  Act. 

59.  After  the  rendition  of  a  judgment  it  is 
the  duty  of  the  clerk  to  enter  it ;  and  the  fact 
that  the  entry  was  made  at  the  reouest  of  a 
person  not  a  party  is  immaterial.  (Estate  of 
Cook,  77  Cal.  220.) 

Compelling  entry  of.  See  Mandamus,  II, 
11,  i. 

60.  The  act  of  the  clerk  in  enterins  the 
judgment  is  a  mere  ministerial  act.  (McMil- 
lan Y.  Richards,  12  Cal.  467,  cited  13  Cal.  52, 
77  Cal.  225;  Leese  ▼.  Clark,  28  Cal.  26,  cited 
61  Cal.  255;  Genella  v.  Relyea,  82  Cal.  159, 
cited  77  Cal.  225,  3  Or.  412;  Orim  t.  Kessing, 
89  Cal.  478.) 

61.  The  entry  of  Judgment  in  the  Judgment- 
book  is  a  mere  ministerial  duty  to  M  per- 
formed by  the  clerk.  (Gray  y.  Palmer,  28 
Cal.  416.) 

Cited  61  Cal.  255;  97  Cal.  426;  12  Mont.  16; 
3  Or.  412. 

Entry  is  ministerial  act.  See  ante,  12 ;  post, 
79,  oO,  ©4. 

Entry  is  clerical.  See  Justices  of  the  Peaoe, 
78. 
Judgment,  when  entered.    See  ante,  18. 
Entry  of  judgment  by  confession.  See  post, 

V,  u. 

Dismissal,  entry  of  judgment  of*  See  Dis- 
missal, VI. 


b.  Necessity  of;  Effect  of  Adlws  to  Bubsi. 

62.  Judgment  is  not  final  untQ  it  is  recorded. 
(Condee  y.  Barton,  62  Cal.  1.) 

Cited  80  Cal.  491. 

63.  A  judgment  of  diyorce,  after  being 
signed  by  the  judge  and  filed  with  the  derl^ 
is  Dinding  on  the  parties  and  their  priyies, 
although  not  entered  bythederk.  (Estate 
of  Newman,  75  Cal.  213.) 

(}ited  77  C^.  225. 

64.  A  judgment  of  diyorce  is  effectiye  to 
dissoiye  the  marriage  tie  when  the  order  for 
judgment  is  render^  and  entered  upon  the 
minutes,  and  the  failure  or  neglect  of  the 
plaintiff  to  haye  the  jud^ent  entered  will 
not  affect  its  yalidity,  it  being  the  duty  of  the 
clerk  to  make  the  entry  at  any  time  alter  the 
rendition,  and  the  entry  beins  but  the  eyi- 
denoe  of  the  Judgment  alreaoy  in  operation 
and  effect.    (Estate  of  Cook,  83  Cal.  415. ) 

Entry  of.  See  Criminal  Law,  XYIII,  19, 
b,  E. 

Statute  requiring  entry  and  signing  ia 
directory.    See  Probate  Courts.  18. 

Failure  to  enter,  dismissal  for.  See  Di^ 
missal,  IV,  8. 

Entry  of,  judgement  of  diyorce,  when  opera- 
tiye.    See  Marnage  and  Diyorce,  154. 

c  Mistakes  in;  Amendment  of. 

65.  A  mistake  as  to  the  enumeration  of 
parties  plaintiff  in  entering  judgment  in  eject- 
ment is  no  ground  for  a  motion  to  yacate  the 
judgment.    (Mann  y.  Haley,  45  Cal.  653.) 

66.  If  the  clerk,  in  entering  up  judgment, 
omits  by  mistime  the  names  of  some  of  the 
plaintifira,  the  court  will,  on  motion,  allow  the 
mistiJce  to  be  corrected.  (Mann  y.  Haley,  45 
Cal.  653.) 

67.  A  party  who  has,  by  the  mere  mis- 
prision 01  the  clerk,  obtained  the  entry  of  a 
judgment  against  his  adversary  neyer  in  fact 
pronounced  or  rendered  by  the  court,  cannot^ 
while  admitting  the  fact  of  the  mistake,  re- 
tain its  fruits.  ( Rousset  y.  Boyle,  45  Cal.  64. ) 
Cited  55  Cal.  512,  513;  99  Cal.  348. 

68.  Where  a  party  defendant  is  sued  and 
answers  by  a  wrong  name,  and  judgment  is 
entered  asainst  him  accordingly,  no  adyantage 
can  be  taken  of  the  misnomer.  (McCreery  y. 
Eyerding,  54  Cal.  168.) 

Cited  79  Cal.  558. 

69.  When  a  mistake  is  made  by  the  clerk  in 
the  entry  of  a  judgment  not  authorized  by 
the  decision  of  the  court  the  error  is  appar- 
ent from  the  face  of  the  record,  and  such  mis- 
take may  be  rectified  at  any  time,  by  reason 
of  the  inherent  power  of  the  court  oyer  its 
own  proceedinss,  although  more  than  six 
montns  haye  elapsed  from  the  entry  of  the 
judgment.  (San  Joaquin  Land  ana  Water 
Co.  y.  West,  99  Cal.  345. ) 

70.  Clerical  errors  and  misprisions  with  re- 
spect to  entries  of  judicial  proceedings  may  be 
corrected  by  the  court  eyen  after  the  adjourn- 
ment of  the  term,  but  the  record  itself  must 
show  the  error.  (Hegeler  y.  Henckell,  87 
Cal.  491.) 

Cited  46  Cal.  816;  62  Cal.  502;  74  Cal.  404. 

71.  A  clerical  error  in  the  entry  of  a  judg- 
ment, where  it  is  shown  by  the  record,  may 
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be  oorreoted  <m  motion  at  any  time  so  as  to 
make  the  entry  oorreepond  with  the  judgment 
rendered;  and  this  may  be  done  even  after 
an  appeal  and  affirmance  of  the  judgment. 
(Dreyfnas  v.  Tompkins,  67  Gal.  839.) 
Cited  84  Gal.  514 ;  8  Mont.  15. 

Errors  in  docketing,  effect  on  lien.  See  post, 
X,  7. 

.Amendment  of .  See  Griminal  Law,  iLYill, 
19,  b,  I. 

Erroneous,  amendment  of*  See  Mortgages, 
708. 

Appeal,  power  to  amend  judgment  pending. 
See  Appeals,  VIII,  8. 

Mistake  in  entry,  oorrection  of  pending  ap- 
peal.   See  Appeals,  1700. 

Be-examination  of  case  after  rendition  of 
judgment.    See  Pleading  and  Practioe,  XX, 

Reformation  of  decree.  See  Marriage  and 
DiTorcOy  III,  7,  t 

d.  Notice  of. 

78.  The  party  against  whom  the  judgment 
was  renderad  is  not  entitled  to  notice  of  its 
entry.    (Estate  of  Gook,  77  Gal.  220.) 

Notloe  of  entry,  sufficiency.  See  Appeals, 
826. 

e.  Time  of;  Entry  in  Vacation  or  After 
Death;  Nunc  Pro  Tunc  Entry. 

73.  The  entry  of  a  judgment  before  oyerrul- 
ing  exceptions  which  have  been  taken  to  the 
findings  does  not  vitiate  the  judgment.  (Haley 
Y.  Amestoy,  44  Gal.  182.) 

74.  Entry  of  judgment  may  be  performed 
at  any  time,  even  aner  the  eniration  of  office 
of  the  judge  rendering  the  decision.  (Grim 
T.  Eessing,  89  Gal.  478.) 

Time  of  entry  at  common  law.  See  New 
Trial,  806. 

Entry  of  before  findings  signed.  See  Ap- 
peals, 8106. 

76. .  A  final  judgment  may  be  entered  either 
in  term  time  or  vacation.    (Ex  purte  Ben- 
nett, 44  Gal.  84.) 
Gited  6  Or.  887. 

76.  In  an  action  tried  by  the  court  without 
a  jury  judgment  may  be  entered  by  the  clerk 
in  vacation  upon  the  filing  l^  the  judge  of 
his  findings  and  decision.  (Peo];de  ex  rel. 
Wicks  V.  Jones,  20  Gal.  60.) 

77.  VHiere  a  cause  has  been  submitted  in 
I>reseniti.  a  judgment  may  be  entered  in  vaca- 
tion. Tne  power  to  enter  the  judgment  is  not 
dependent  upon  or  affected  by  the  fact  of 
trial.    (Ex  parte  Bennett,  44  Gal.  84.) 

78.  Where  a  case  is  appealed  from  the  dis- 
trict court  to  the  supreme  court,  and  the  su- 

Sreme  court  reverses  the  judgment  of  the 
istrict  court,  and  directs  the  entry  of  a  final 
judgment,  such  jud^ent  can  be  entered  by 
the  clerk  of  the  district  court  in  vacation. 
(McMillan  v.  Richards,  12  Gal.  467.) 
Gited  20  Gal.  65;  28  Gal.  86,  840. 

79.  If  the  judgment  has  been  pronounced 
by  the  court,  drawn  up  in  writing  in  the  form 
intended  to  be  entered,  signed  by  the  judge, 
and  filed  with  the  clerk  before  the  adjourn- 
ment of  ^e  term,  it  has  become  the  judg- 
ment of  the  court  of  the  term  at  which  it  was 


rendered,  and  the  derk  may  perform  the 
ministerial  act  of  entering  it  in  the  judgment- 
book  in  vacation  without  further  direction. 
(Gasement  v.  Binggold,  28  Gal.  385.) 
Gited  82  Gal.  160;T5  Gal.  221 ;  97  Gal.  426 ;  09 
Gal.  626;  5  Or.  824. 

80.  Section  10  of  article  VI  of  the  constitu- 
tion does  not  prohibit  the  legislature  from 
authorizing  a  judgment  to  be  entered  in  vaca- 
tion, and  in  several  cases,  as  upon  failure  to 
answer  on  personal  service  of  summons,  and 
on  report  of  a  referee,  the  provisions  of  the 
Practice  Act  contemplate  the  entry  of  judg- 
ment either  in  or  out  of  term,  (reople  ex 
rel.  Wicks  v.  Jones,  20  Gal.  60.) 

81.  No  trial  can  be  had  or  judgment  entered 
expect  in  term  time.  (Wicks  v.  Ludwig,  9 
Gal  173  ) 

Gited  20  Gal.  56;  24  Gal.  127;  84  Gal.  888;  2 
Gol.  387;  6  Or.  886. 

82.  A  judgment  entered  in  vacation  is  void. 
(Peabodv  v.  Phelps,  7  Gal.  53.) 

Gited  2  Col.  88;  1  Idaho,  N.  S.,  400. 

Entry  of  judgment  out  of  term.  See  ante, 
16. 

88.  A  judgment  of  divorce  rendered  in  favor 
of  a  party  during  her  lifetime  may  be  entered 
after  her  death.  (Estate  of  Gook,  77  Gal. 
220.) 

84.  If  the  court  renders  a  judgment  from 
the  bench  during  the  lifetime  of  the  plaintiff 
the  derk  mav  perform  the  ministerial  act  of 
entering  ana  recording  it  after  his  death. 
(FrankUn  v.  Merida,  50  Gal.  289.) 

(}ited  77  Gal.  230 ;  79  Gal.  682. 

85.  In  such  case  it  is  erroneous  for  the  court, 
after  the  judgment  is  recorded,  to  order  it 
amended  so  as  to  make  it  appear  to  be  entered 
nunc  pro  tunc  as  of  the  day  it  was  rendered 
by  the  court.  (Franklin  v.  Merida,  50  Gal. 
289.) 

86.  The  entry  of  a  decree  of  divorce  nunc 
pro  tunc,  after  the  death  of  the  plaintiff,  is 
condusive  as  to  all  matters  of  evidence  neces- 
sary to  its  validity,  induding  the  cause  of  the 
delay.  If  proof  of  the  fact  that  plaintiff  was 
not  m  fault  for  the  delay  is  required,  it  must 
be  presumed  that  such  proof  was  given.  Nor 
is  the  entry  of  such  decree  void  because  en- 
teied  on  application  of  the  second  husband  of 
the  plaintiff,  who  is  a  stranger  to  the  record, 
and  without  notice  to  the  nrst  husband,  who 
was  defendant  in  the  action  of  divorce.  (Es- 
tate of  Gook,  83  Gal.  415.) 

(}ited  80  Gal.  490. 

87.  The  pleadings,  the  minutes  of  the  court, 
and  the  verdict  m  an  action  are  suffident 
record  evidence  to  sustain  the  action  of  a 
court  in  ordering  an  entry  of  a  judgment  nunc 
pro  tunc,  although  more  than  six  months 
have  elapsed  from  the  rendition  of  the  ver- 
dict.    (Marshall  v.  Taylor,  97  Gal.  422. ) 

88.  The  fact  that  the  delay  to  enter  the 
judgment  upon  the  verdict  was  the  delay  of 
the  clerk,  and  not  of  the  court,  does  not  anect 
the  right  to  have  the  judgment  entered  nunc 
pro  tunc.  The  verdict  is  equivalent  to  find- 
ings by  the  court,  and  section  664  of  the  Gode 
of  CiYil  Procedure  is  equivalent  to  an  express 
direction  by  the  court  to  the  clerk  to  enter 
the  judgment,  whose  ministerial  duty  it  is  to 
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enter  the  Judgment  as  required  by  statate. 
(MarshaU  y.  Taylor,  97  dd.  422.) 

89.  Where  the  trial  coart  has  rendered  a 
judgment  in  an  action,  bat  the  same  has  not 
Deen  entered  on  the  record,  whether  in  conse- 
quence of  the  neglect  of  the  court  or  neglect 
or  misprision  of  the  clerk,  an  order  may  prop- 
erly be  made  that  the  judgment  render^  be 
entered  nunc  pro  tunc,  without  regard  to  the 
lapse  of  time,  where  third  persons  are  not  in- 
jured thereby.  (Marshall  y.  Taylor,  97  Cal. 
422.) 

90.  After  the  conyiction  of  the  defendant  of 
the  crime  of  murder  in  the  first  degree, 
through  some  inadyertence  in  the  court  be- 
low, the  judgment  was  not  entered  in  the  min- 
utes of  the  court;  and  upon  a  former  appeal 
from  the  judgment  and  the  order  denying  a 
new  trial,  the  appeal  from  the  judgment  was 
dismissed  on  that  ground,  and  the  order  deny- 
ing a  new  trial  affirmed  on  the  merits.  Upon 
the  filing  of  the  remittitur  the  court  made  a 
nunc  pro  tunc  order  directing  the  judgment 
to  be  entered  in  the  minutes  as  of  the  date  of 
its  rendition ;  and  after  a  refusal  by  the  court 
to  permit  the  defendant  to  moye  for  a  new 
trial,  on  the  ground  that  such  a  motion  had 
already  been  nuule  and  determined,  it  was  so 
entered.  Held,  there  was  no  error  in  refusing 
to  entertain  a  second  motion  for  new  trial. 
(People  y.  Sing  Lum,  61  Cal.  538.) 

Amendment  of  judgment  nunc  pro  tunc 
See  post,  216,  316. 

Entry  of  judgment  on  stipulation,  when 
premature.    See  post,  122. 

Nunc  pro  tunc  entry.  See  Criminal  Law, 
1069. 

Nunc  pro  tunc,  time  of  appeal.  See  Ap- 
peals, 406,  et  seq. 

Nunc  pro  tunc  entry  where  appellant  dies 
after  argument.    See  Appeals,  2978. 

f •  Entry  of  Judgment  on  Verdict. 

91.  Judgment,  in  pursuance  of  yerdict,  is 
act  of  law  upon  record  facts,  and  follows  as  a 
matter  of  course  unless  the  court  intervene. 
(Hutchinson  y.  Bours,  18  Oal.  60.) 

Cited  77  Cal.  225. 

92.  There  can  be  no  estoppel  by  yerdict  or 
findings  of  fact  until  judgment  has  been  en- 
tered thereon.  (Estate  of  Holbert,  57  Oal. 
257.) 

93.  A  judgment  entered  on  a  Monday  upon 
a  yerdict  rendered  on  the  night  of  the  pre&d- 
ing  Saturday  is  not  inyalidated,  under  section 
664  of  the  CJode  of  Oiyil  Procedure,  bv  reason 
of  the  delay  in  its  entry.  (Bundy  y.  Maginess, 
76  Cal.  532.) 

94.  The  failure  of  ihe  clerk  to  enter  judg- 
ment on  the  yerdict  within  twenty-four  hours 
after  the  yerdict,  as  required  by  section  664  of 
the  C!ode  of  Civil  Procedure,  does  not  affect 
the  validity  of  the  judgment  afterwards  en- 
tered. The  provision  of  the  statute  upon 
that  subject  is  merely  directory,  (first 
National  Bank  of  Oakland  v.  Wolff,  79  Cal. 
69.) 

95.  Where  there  is  no  question  as  to  the 
proper  judgment  to  be  entered  on  a  verdict 
the  judgment  should  be  entered  at  once,  with- 


out waiting   for  a  motion   lor  a0W  trial. 
(Hutchinson  y.  Bours,  18  Cal.  50.) 

96.  A  sus^nsion  of  proceedinss  under  the 
judgment  will  fully  protect  the  UMong  party. 
(Hutchinson  y.  Bours,  18  Cal.  50.) 

97.  A  court  may,  in  term  time  or  vacation, 
order  judgment  on  a  yerdict  rendered  and  re- 
corded, if  the  motion  for  new  trial  were  taken 
under  advisement.  (Hutchinson  v.  Bours,  13 
Cal  50.) 

Cited  28  Oal.  840. 

98.  When  the  jury  are  directed  by  the  court 
to  find  a  general  verdict,  and  also  to  make  a 
special  finding  of  facts  upon  questions  sub- 
mitted to  them,  and  a  general  verdict  is  re- 
turned in  favor  of  one  ^rty,  while  the  find- 
ings upon  the  special  issues  are  in  favor  of 
the  other  party,  the  court  should  render  judg^ 
ment  in  accordance  with  the  special  findings 
if  they  embrace  all  the  issues  raised  in  the 
pleadmgs.  If,  however,  there  is  any  one  is- 
sue in  the  pleadings  not  covered  by  the  special 
findings,  the  judgment  should  be  rendered  on 
the  general  verdict.  (McDermott  v.  Hlgby, 
23  Cal.  489.) 

99.  A  jud^ent  can  be  rendered  u^n  a 
special  verdict  only  when  it  is  inconsistent 
with  the  general  verdict:  and  a  motion 
therefor  cannot  be  granted  on  any  other 
ground  than  the  one  specified  in  the  code, 
but  must  be  denied  where  no  such  inoonsiBt- 
ency  appears.  (Obersteller  v.  Commercial 
Assur.  Ck).,  96  Cal.  645.) 

100.  Where,  in  suit  for  damages  for  oollisioQ 
between  plaintiff's  vessel,  the  Gipsy,  and 
defendant,  the  complaint,  verified,  averred 
that  plaintiff  had  been  damaged  in  the  sum 
of  fifteen  hundred  dollars,  and  the  anwer  de- 
nied plaintiff's  ownership  of  the  Gipsy,  or 
that  defendant  was  in  fault,  or  that  "the 
plaintiff  was  damaged,  by  reason  of  such  col- 
lision, in  the  sum  of  fifteen  hundred  dollars," 
and,  after  evidence  on  both  sides  as  to  the 
damages,  the  jury  found  for  plaintiff  six  hun- 
dred dollars,  and  then,  on  motion  of  plaintiff, 
the  court  entered  judgment  in  his  favor  for 
fourteen  hundred  and  ninety  dollars,  held, 
that  the  court  erred  in  oiteilng  judgment  non 
obstante  veredicto  after  plaintiff  nad  gone 
into  proof  as  to  damages,  and  the  jury  had 
returned  a  yerdict  upon  the  facts ;  that  going 
into  proof,  etc.,  might  well  have  induced  de- 
fendant not  to  move  to  amend  his  answer, 
which  motion  the  court  would  probably  have 
flpranted,  and  hence  defendant  might  have 
Been  taken  by  sarprise.  (Beniff  v.  The 
Cynthia,  18  Cal.  669. ) 

101.  In  an  action  of  slander,  if  the  iury  as- 
sess the  damages  for  the  plaintiff  in  gold  coin, 
the  court  may  disregard  so  much  of  the  ver- 
dict as  relates  to  com,  and  enter  a  judgment 
which  does  not  specify  any  particular  kind  of 
money.    (Chamberlin  v.  Vance,  51  Cal.  75.) 

102.  A  judgment  entered  on  a  yerdict  should 
be  for  the  amount  of  the  verdict,  with  inter- 
est at  the  legal  rate  from  the  day  on  which  it 
was  returned  b]^  the  jury;  and  the  clerk  has 
no  authority  to  include  in  the  amount  of  the 
judgment  tne  interest  which  has  accrued  on 
the  verdict  from  the  time  of  its  rendition  un- 
til the  time  of  the  entry  of  judgment,  and  pro- 
vide that  such  gross  amount  shall  thereafter 
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bear  legal  intereet.    ( Alpen  y.  Sehammel,  76 

€al.  580.) 

Cited  88  Gal.  894 ;  diBtingaiahed  82  Gal.  185. 

108.  Where,  "on  a  verdict  for  the  lull  turn 
claimed,  with  interest  and  coste,"  judgment 
ia  entoied  for  a  eum  equal  to  the  principal, 
with  interest  at  ten  per  cent  per  annum  from 
the  time  the  money  was  due,  the  judgment 
itself  to  draw  like  interest  untilpaid,  it  is  er- 
ror.   (Macolete  y.  Packard,  14  Gal.  178. ) 

104.  The  verdict  did  not  authorize  the  judg- 
ment.  The  jury  should  have  found  the  inter- 
cat.    (Maooleta  t.  Packard,  14  Gal.  178.) 

105.  In  suit  against  several  defendants 
known  as  " Table  Mountain  Water  Go.,"  for 
TOssession  of  a  diteh,  the  verdict  was,  "We 
nnd  for  the  plaintiff  and  against  L.,"  one  of 
the  defendants.  Judgment  was  entered  that 
defendant  surrender  possession  of  the  ditch 
to  plaintiff^  and  that  plaintiff  recover  of  L., 

**  one  of  said  defendants,  the  sum  of ,  his 

coste,"  ete.  Held,  that  there  is  no  error  in 
the  judgment:  that  it  must  be  construed  by 
the  verdict,  which  is  confined  to  plaintiff  and 
li.    (Treat  v.  Laforge,  15  Gal.  41. ) 

Entry  of  judgment  on  verdict.  See  Verdict, 
XIV. 

En ti7  of  judgment  where  conflict  between 
general  ana  special  verdict.     See  Verdict,  X. 

Entry  of  judgment  on  verdict,  nunc  pro 
tunc    See  ante,  87,  88. 

^.   On  Order  or  Bemittitor  from  Supreme 

Gourt. 

106.  An  order  of  the  supreme  court  modify- 
ing a  judgment  is  not  rendered  nugatory  by 
reason  of  the  failure  of  the  clerk  to  enter  it  in 
his  minutes  until  after  the  expiration  of  thirty 
days  from  the  time  when  the  judgment  was 
pronounced  in  department.  The  action  of 
the  court  does  not  depend  upon  the  entry  of 
ite  orders  by  the  clerk,  but  upon  the  fact  that 
the  orders  have  been  made,  and,  whenever  it 
is  shown  that  an  order  has  been  made  by  the 
•court,  it  is  as  effective  as  if  it  had  been  en- 
tered of  record  by  the  derk«  (Niles  v.  Ed- 
wards, 05  Gal.  41.) 

Entry  nunc  pro  tunc  on  remittitur  from 
supreme  court.    See  ante,  90. 

£ntry  of  judgment  in  vacation.  See  ante, 
78. 

Setting  up  federal  judgment  on  going  down 
of  the  remittitur.    »dQ  post,  XXIi. 

Directinff  judgment  in  supreme  court.  See 
Appeals,  XII,  6,  c 

9,  JudgmBnt-roll  and  MmMdmiit  9f. 

107.  In  respect  to  the  general  purpose  and 
effect  of  the  entry  of  judgment  at  common 
law,  and  making  up  the  juagment-roll,  under 
cur  practice,  they  are  equivalent,  except  in 
respect  to  proceeaings  taken  for  the  purpose 
of  obtaining  a  new  trial.  (Spanagel  v«  I>el- 
linger,  84  Gal.  476.) 

108.  Judgment  does  not  depend  upon  clerk 
performing  his  duty  in  making  up  judgment- 
roll,  or  in  preserving  the  papjers.  If  the  facts 
necessary  to  give  jurisdiction  to  the  court 
exist  the  judgment  is  good.  (lick  v.  Stock- 
dale,  18  Gal.  219.) 

Cited  34  Gal.  614;  13  Nev.  522. 


100.  Judgment-roll  Is  only  required  to  be 
made  up  by  the  derk  after  the  entry  of  the 
judgment.    (Sharp  v.  Lumley,  34  Gal.  611.) 
Gited  13  Kev.  522. 

110.  The  fact  alone  that  the  judgment-roll 
does  not  show  that  summons  was  served  on 
the  defendants  does  not  sustain  a  finding  of 
the  court  that  there  was  no  service  of  sum- 
mons. The  fact  that  the  judgment-roll  does 
not  ^ow  that  summons  was  served  does  not 
tend  to  sustain  such  finding.  (Mahoney  v. 
Middleton,  41  Gal.  41.) 

111.  The  judgment-roll  in  such  case,  under 
the  stetute.  consists  of  the  summons,  the 
affidavit  or  proof  of  service,  the  complaint, 
with  the  default  indorsed  thereon,  and  a  copv 
of  the  judgment.  (Hahn  v.  Kelly,  84  Gai. 
391.) 

Gited  75  Gal.  220. 

112.  The  judgment-roll,  as  prescribed  by 
the  Givil  Practice  Act,  constitutes  the  record 
of  a  court  of  superior  jurisdiction,  and  be- 
cause it  imports  absolute  verity,  it  cannot  be 
collaterally  attacked  by  proof  aliunde.  (Hahn 
V.  Kelly,  34  Gal.  391.) 

Gited  35  Gal.  534;  36  Gal. 606;  38  Gal.  437;  39^ 
Gal.  356;  43  Gal.  652;  44  Gal.  361,  551;  53 
Gal.  641,  643;  6  Or.  120;  2  Utah,  517. 

113.  When  all  the  necessary  papers  to  con- 
stitute the  judgment-roll  in  a  foreclosure  ac- 
tion existed,  but  were  never  attached  together 
in  the  form  of  a  roll,  held,  that  they  were  ad- 
missible in  evidence  in  support  of  a  title  to 

Sroperty  acouired  under  a  sale  thereof  as 
irectea  by  tne  judgment  therein*   (Sharp  v. 
Lumley,  34  Gal.  611.) 

114<  A  judgment  was  actually  entered  July 
11, 1878,  and  the  roll  was  filed  same  day,  but 
the  original  entry  purported  to  show  that  the 
former  act  was  done  September  1, 1877,  and 
the  latter  October  4, 1877 ;  on  November  15. 
1878,  a  motion  was  made  to  correct  the  record 
by  inserting  the  true  dates.  Held,  that  the 
motion  was  properly  sranted,  although  made 
after  the  expiration  of  the  term  in  which  the 
judgment  was  entered.  (Sheldon  v.  Gunn, 
67  Gal.  40.) 
Gited  64  Gal.  372. 

Effect  where  two  jud^ents  appear  in  judg- 
ment-roll.   See  post,  ^,  3. 

Judgment-roll  as  evidence.  See  Evidence, 
243. 

Affidavit  and  order  for  publication  are  not 
part  of.    See  post,  716. 

Judgment-roll,  order  directing  grand  jury 
to  be  summoned  is  not  part  of.  Me  Jury  and 
Jurors,  337, 

in«  Opinions  of  Judges. 

115.  A  paper  which  purporto  to  be  the 
opinion  of  the  judge  in  a  former  action  be- 
tween the  same  parties,  but  is  not  signed  by 
the  judffe  or  authenticated  in  any  way,  is  not 
admissiole  in  evidence  in  connection  with  the 
judgment-roll  in  that  action.  (Wixson  v. 
De^ne,  67  Gal.  341.) 

116.  The  reasons  given  by  a  judge  in  his 
findings  are  no  part  of  the  judgment.  The 
point  decided  is  the  thing  fixed  oythe  judg- 
ment. (Burke  v.  Table  Mountain  Water  Go., 
12  Gal.  403.) 
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Law  of  the  case.    See  Law  of  the  Case. 

Stare  decisis.    See  Stare  DeciBiB. 

Construction  of  opinions.  See  Appeals, 
XII,  8. 

Duty  to  decide  eases  within  ninety  days. 
See  Judges,  II. 

Statute  requiring  decision  to  be  filed  within 
certain  time  is  directory.  See  New  Trial, 
45. 

Failure  to  file  decision  within  statutory 
time,  new  trial  for.    See  New  Trial,  IV,  12. 

IT.  Judgment  by  Consent  or  on  Stipulation. 

117.  The  words  "agreed  to/'  indorsed  in 
l>encil  upon  the  back  of  the  judgment  and 
signed  by  counsel,  cannot  be  construed  to 
mean  any  thing  more  than  that  the  draft 
properly  expresses  the  judgment  ordered  by 
the  court.  (San  Francisco  Savings  Union  v. 
Myers,  76  Gal.  624.) 

118.  Where  a  defendant  consents  to  a  judg- 
ment against  him  he  waives  a  demurrer  to 
the  complaint.  (Spinetti  v.  Brignardello,  53 
Gal.  281.) 

119.  A  judgment  by  consent,  in  an  action  in 
which  the  court  has  jurisdiction  of  the  sub- 
ject matter  and  of  the  parties,  will  bind  them 
and  their  privies  as  emcaciously  as  if  it  had 
been  entered  after  a  trial  of  the  issues. 
(Partrid^  v.  Shepard,  71  Gal.  470.) 

120.  One  who  is  a  party  to  an  action,  and 
consents  to  a  judgment,  cannot  afterwards  at- 
tack this  judgment  in  a  collateral  proceeding. 
(Semple  v.  Wright,  82  Gal.  658.) 

Gited  71  Gal.  475. 

121.  The  judgment  of  a  court  of  competent 
jurisdiction  is  binding  and  conclusive  be- 
tween the  parties  and  their  privies  as  to  all 
matters  wiuiin  the  issues  and  determined  by 
it.  and  a  judgment  entered  upon  a  stipulation 
of  the  parties  after  issue  joined  has  tne  same 
effect  as  if  the  action  had  been  tried  on  the 
merits.  (McGreery  v.  Fuller,  68  Gal.  80.) 
Gited  71  Gal.  475;  75  Gal.  177. 

122.  A  judgment  pursuant  to  a  stipulation 
authorizing!  its  entry  upon  a  final  judgment, 
being  obtained  in  another  action,  cannot  be 
entered  during  the  pendency  of  a  motion  for 
a  new  trial  in  the  latter  action.  (Qillmore  v. 
American  Gent.  Ins.  Go.,  65  Gal.  68.) 

123.  A  motion  for  a  judgment  pursuant  to  a 
stipulation  is  not  a  trial  of  the  case  upon  the 
merits.  If  a  party  to  such  stipulation  is  en- 
titled to  judgment  it  is  upon  tne  stipulation 
and  not  upon  a  trial  of  the  cause.  A  motion 
for  a  new  trial  in  such  case  is  irregular,  and 
should  be  dismissed.  (Gillmore  v.  American 
Gent.  Ins.  Go.,  65  Gal.  68.) 

124.  A  decree  purporting  to  be  entered 
upon  stipulation,  but  not  in  conformity  there- 
wi^,  should  be  set  aside  on  motion.  (People 
ex  rel.  Rondel  v.  North  San  Frandsoo  etc. 
Assn.,  38  Gal.  564.) 

Ck)nsent  to  by  attorney.  See  AUomey  and 
Glient,  VI,  4, 

Gonsent  judgment.    See  New  Trial,  316. 

Motion  for  judgment  on  stipulation  is  not  a 
trial.    See  New  Trial,  8. 

Stipulation  concerning  judgment.  See 
StipuiationSf  82. 
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1»  What  MmwnH  U;  HBnin  tf  C^^mwtlB. 

125.  If  an  action  is  commenced  and  a  sum- 
mons served,  and  the  defendant,  before  the 
time  for  answering  expiree,  files  %  verified 
statement  consenting  to  a  jnc^^nent,  and 
specif3ring  the  amount,  and  undertaking  to 
state  the  subject  matter  of  the  indebtednesa, 
a  judgment  entered  on  such  statement  is  a. 
judgment  by  confession  under  the  three  hun- 
dred and  seventy-fourth  and  three  hundred 
and  seventy-fifth  sections  of  the  Practice  Act. 
(Pond  V.  iHivenport,  44  Gal.  481.) 

126.  A  cognovit  is  good  as  an  admission  in 
pais  after  answer  is  filed.  (Hirschfield  v. 
Franklin,  6  Gal.  607.) 

Gited  1  Idaho,  29;  s.  c.  1  Idaho,  N.  S.,  40. 

127.  If  judg;ment  is  entered  upon  the  cog- 
novit and  by  its  authority,  then  the  amount 
acknowledged  would  have  been  the  sum  of 
the  judgment;  but  where,  upon  complaint 
and  answer  denying  the  allegations  thereof, 
the  acknowledgment  is  used  as  evidence,  in- 
terest may  be  given  by  way  of  damages. 
(Hirschfield  v.  Franklin,  6  Gal.  607.) 

2.  How  ItoVo  mn4  VulidHf. 

« 

128.  The  authority  given  by  statute  for  en- 
tering a  judgment  l^  confession  must  be 
stricUy  pursued.  (Onapin  v.  Thompson,  20 
Gal.  681.) 

Gited  80  Gal.  584. 

129.  The  legislataxe  did  not  intend  any 
more  definiteness  of  particularity  in  cases  of 
confession  of  judgment  than  in  complaints 
upon  the  same  cause  of  action  in  the  ordinary 
course  of  procedure.  Baldwin,  J.  (Gordier 
V.  Schloss,  12  Gal.  148. ) 

Gited  16  Gal.  73:  18  Gal.  580;  27  Gal.  285;  ST 
Gal.  836;  44  (M.  487. 

180.  A  statement  for  judgment  by  oonf esnon 
on  a  promissory  note  should  state  fully  the 
facts  out  of  which  the  indebtedness  for  which 
the  note  was  given  arose.  It  is  not  sufficient 
in  sudi  statement  to  say  that  the  promissory 
note  was  eiven  for  money  due  the  plaintin 
from  the  defendant.  (Pond  v.  Davenport,  44 
Gal.  481.) 

131.  In  a  confession  of  judgment  the  omis- 
sion to  fully  comply  with  the  statute  to  set 
forth  explicitly  the  facts  and  circumstancea 
upon  which  the  debt  was  incurred  does  not 
ipso  facto  mi^e  the  judgment  void ;  it  merely 
throws  the  burden  of  proof  on  the  ludgment 
creditor,  if  his  judgment  is  contestea  by  other 
creditors,  of  proving  that  his  judgment  was 
fair  and  not  fraudulent.  (Richards  v.  McMil- 
lan, 6  Gal.  419. ) 

Gited  12  Gal.  146 ;  18  Gal.  580 ;  27  Gal.  285;  87 
Gal.  836;  44  Old.  487;  11  Gol.  434. 

See  post,  161. 

132.  On  a  confession  of  judgment  a  failure 
to  make  aU  the  disclosures  required  by  the 
statute  is  prima  facie  evidence  of  fraud. 
(Richards  v.  McMillan,  6  Gal.  419.) 

133.  If  the  statement  upon  which  a  volun- 
tary confession  of  judgment  is  made  does  not 
correctly  describe  the  debt  the  judgment  is 
void  as  to  the  creditors  of  the  judgment 
debtor.  (Wilcozson  v.  Burton,  27  Gal.  228.) 
Gited  44  Gal.  487. 
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184.  A  statement,  under  the  three  hundred 
and  seventh-fifth  section  of  the  Practice  Act, 
for  confession  of  judgment,  to  the  effect  that 
plaintiffs  are  owners  of  a  note,  that  the  note 
was  given  for  goods  sold  and  delivered  by 
];»laintiffs  to  defendants,  and  money  had  and 
received  by  defendants,  is  insufficient,  and  the 
judgment  rendered  thereon  is  prima  facie 
fraudulent  again t  creditors.  (Cordier  v. 
Bchloss,  18  Gal.  576.) 
Cited  11  Col.  435;  2  Or.  182. 

135.  A  statement  for  confession  of  judg- 
ment, to  the  effect  that  the  indebtedness  is 
upon  a  note,  etc.,  is  insufficient.  So,  where 
the  statement  is  that  the  indebtedness  is  for 
goods  sold  and  delivered,  and  money  had 
and  received,  it  is  insufficient  in  this,  that  it 
does  not  show  the  kind  or  quantity,  or  price 
of  the  goods,  or  time  of  sale,  or  when  the 
money  was  received,  or  under  what  circum- 
stances, nor  how  much  of  the  indebtedness  is 
for  money  and  how  much  for  goods ;  and  the 
judgment  confessed  is  prima  facie  fraudulent. 
(Cordier  v.  Schloss,  18  Cal.  576.) 

136.  Whether  each  of  the  defects  above 
nimed  would  be  fatal  to  the  judgment,  not 
d'Msided ;  but  the  failure  to  state  the  amounts 
due,  severally  for  goods  and  for  money,  would 
be  fatal,  just  as  such  averment  is  insufficient 
in  an  ordinary  complaint.  (Cordier  v. 
fichloss,  18Cal.  576.) 

137.  The  omission  in  a  statement  confessing 
jud^ent  to  set  out  the  facts  out  of  which 
the  indebtedness  arose,  strictly  in  accordance 
with  the  statute,  does  not  render  the  judg- 
ment a  nullity,  but  makes  it  prima  facie 
fraudulent.    ((Wordier  v.  Schloss,  18  CiU.  576. ) 

138.  Under  the  act  of  1850  a  judgment  by 
•confession  is  void,  unless  the  statement 
authorising  its  entr^  is  signed  by  the  person 
against  whom  the  judgment  is  rendered;  a 
statement  merely  signed  by  the  attorney  of 
such  person  will  not  sustain  the  judgment. 
(Reynolds  v.  Lincoln,  71  Cal.  183.) 

139.  Under  the  Practice  Act  of  1850  a  judg- 
ment by  confession  is  invalid,  unless  the  in- 
strument authorising  its  entry  is  signed  by 
each  of  the  persons  against  whom  it  author- 
ises judgment  to  be  entered.  (Chapin  v. 
Thompson.  20  Cal.  681.) 

Cited  71  (3al.  184;  13  Col.  335;  4  Utah,  309; 
distinguished  37  Cal.  337. 

140.  Where,  under  the  Practice  Act,  two 
persons  signed  a  confession  of  iudsment 
against  themselves  and  two  others,  held,  that 
the  judgment  being  void  as  to  those  not  sign- 
ing, was  equally  so  as  to  those  signins ;  and 
that  the  authontv  being  to  enter  a  judgment 
against  four,  no  judgment  thereunder  could 
be  entered  against  a  less  number.  (Chapin 
T.  Thompson,  20  Cal.  681. ) 

141.  Judsment  by  confession  for  over  two 
hundred  cfoUars  in  justice's  court  is  void. 
(FeilleU  v.  Engler,  8  Cal.  76.) 

Cited  22  Cal.  171 ;  6  Col.  371. 

142.  Judgment  upon  confession  of  debtor, 
and  at  his  instance,  without  any  request  on 
the  part  of  the  creditor,  and  without  his 
knowledge,  is  void  as  between  the  parties,  and 
will  not  bar  an  action  brought  by  the  creditor 
on  the  same  cause  of  action,  nor  will  it  estop 
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the  debtor  from  denying  all  the  facts  set  forth 
in  it.    (Wilcoxson  v.  Burton,  27  Cal.  228.) 

143.  When  a  debtor  confesses  judgment 
without  the  knowledge  or  request  of  the  cred- 
itor, and  the  creditor  thereafter  ratifies  it, 
and  attempts  to  enforce  it,  it  will  become 
binding  between  the  parties  to  it  by  force  of 
the  ratification,  but  such  ratification  cannot 
affect  rights  acquired  by  other  parties  prior 
to  the  ratification.  (Wilcoxson  v.  Burton,  27 
Cal.  228. ) 

144.  A  confession  of  judgment  to  a  bona  fide 
creditor,  and  the  issuance  of  execution,  and 
making  levy  under  the  same  by  the  judgment 
debtor,  without  the  knowledge  of  the  judg- 
ment creditor,  done  with  a  knowledge  that 
another  creditor  is  about  to  attach,  and  for 
the  purpose  of  defeating  his  attachment,  is 
void  as  to  the  attaching  creditor.  (Ryan  v. 
Daly,  6  Cal.  238.) 

Cited  27  Cal.  233;  distinguished  6  Cal.  238. 

145.  A  voluntary  confession  oi  a  judgment 
made  upon  a  bona  fide  debt  by  the  debtor  in 
favor  of  the  creditor,  without  the  knowledge 
of  the  creditor,  and  the  issuance  of  an  execu- 
tion thereon  at  the  request  of  the  debtor,  and 
a  levy  on  the  debtor's  goods  bv  virtue  thereof, 
also  without  the  knowledge  of  the  creditor,  for 
the  purpose  of  enabling  the  creditor  to  obtain 
priority  over  other  creditors  of  the  debtor,  is 
sut'h  a  fraud  upon  the  other  creditors  as  ren- 
ders the  judgment  and  levy  void,  as  to  an  at- 
tachment or  execution  in  favor  of  the  other 
creditors  afterwards  levied  on  the  same  prop- 
erty. (Wilcoxson  V.  Burton,  27  Cal.  228.) 
Cited  35  Cal.  308 ;  37  Cal.  336. 

146.  The  execution  and  delivery  of  a  note 
by  the  debtor  to  his  creditor  for  a  sum  greater 
than  is  actually  due,  for  the  purpose  of  de- 
frauding other  creditors  of  the  debtor,  and  the 
voluntary  confession  of  a  judgment  on  the 
same  by  the  debtor,  renders  the  judgment 
fraudulent  and  void  as  to  the  other  creditors 
of  the  debtor.  (Wilcoxson  v.  Burton,  27  Cal. 
228.) 

Cited  16  Nev.  397. 

147.  Where  judgment  is  confessed  on  a 
note,  a  portion  of  the  consideration  being  ad- 
vanced from  time  to  time  after  the  date  of 
the  note,  which  drew  interest  on  the  whole 
amount  from  date,  a  portion  of  the  interest  is 
fraudulent,  and  the  entire  note  is  void  against 
creditors.  (Scales  v.  Scott,  13  Cal.  76.) 
Cited  23  Cal.  236;  27  Cal.  235;  35  Cal.  308; 

16  Nev.  397. 

148.  If  a  statement  for  the  entry  of  a  judg- 
ment by  confession  on  a  promissory  note 
merely  states  that  the  note  was  given  for 
money  due,  the  judgment  entered  upon  it  is 
prima  facie  fraudulent  as  to  the  creditors  of 
the  defendant,  but  it  is  not  so  fatally  defect- 
ive as  to  be  void.  The  presumption  which 
arises  that  such  judgment  was  fraudalent 
may  be  rebutted  by  proof  of  the  necessary 
facts  which  were  omitted  from  the  statement. 
(Pond  V.  Davenport,  44  Cal.  481.) 

Cited  45  Cal.  229. 

149.  In  such  case  the  burden  of  proving 
what  the  true  consideration  of  the  note  was 
is  cast  on  the  party  claiming  under  the  judg- 
ment.    (Pond  V.  Davenport,  44  Cal.  481.) 
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160.  If  A  ifl  indebted  to  B  on  a  note  given 
for  a  yalid  oonflideration,  and  oyerdne,  and  B 
applies  to  C  to  purchase  the  note,  who  refusea 
to  do  80  because  it  is  overdue,  but  agrees  to 
purchase  a  new  note  drawn  in  place  of  the  old 
one,  payable  on  demand,  and  such  new  note  is 
drawn,  and  G  buvs  it  for  less  than  its  face, 
and  obtains  a  juagment  on  it  b^  confession, 
there  is  nothing  in  the  transaction  which  is 
fraudulent  as  to  the  creditors  of  A«  (Pond  v« 
Davenport,  44  Gal.  481.) 

161.  If  judgments  confessed  tj  an  insolvent 
debtor  are  justly  due  it  is  not  iraudulent  for 
the  judgment  creditors  to  agree  with  such 
debtor  that  the^  will  buy  in  the  property  at  a 
sale  had  on  their  executions,  and  give  it  to  the 
debtor.  A  proceeding  in  insolvency  by  the 
debtor  to  carrv  out  such  aiTangement  cannot 
be  fraudulent  as  i^ainst  other  creditors. 
(Pehrson  v.  Hewitt,  7^  Gal.  604.) 

162.  Where,  on  the  trial  of  an  issue  of  fraud, 
on  the  ground  that  a  certain  judgment,  con- 
fessed by  B«  to  plaintiff,  was  fraudulent  as 
against  the  creditors  of  B.,  evidence  that  on 
the  day  of  his  confession  of  judgment  to  plain- 
tifi|.  and  in  the  same  court,  B.  confessed  other 
judgments,  one  to  G.  and  another  to  F.  A  G., 
the  papers  therefore,  in  the  three  cases,  being 
all  prepared  by  the  same  attorneys,  was  prop- 
erly admitted  to  show  that  the  confessionB 
of  the  three  jud^ents  were  but  parts  of  one 
transaction,  and  in  pursuit  of  a  common  pur- 
pose ;  and  such  evidence  would  therefore  be 
properly  retained  or  excluded  from  considera- 
tion accordingly  as  defendant,  who  offered  the 
same,  succeeded  or  failed  in  adducing  anv 
proof  that  said  judgments  to  G.  and  F.  &  G. 
were  confessed  mr  a  like  fraudulent  purpose ; 
if  there  was  any  proof  whatever,  the  question 
would  be  for  the  jury;  otherwise  for  the 
court  on  motion  to  strike  out.  (King  v. 
Davis,  34  Gal.  100.) 

Attorney,  confession  of  judgment  by.  Bee 
Attorney  and  Glient,  YI,  4. 

Preference  to  creditor  by  means  of.  See 
Fraudulent  Gonveyances,  44. 

Gonfesssion  of,  by  insolvent.  See  Bank- 
ruptc^  and  Insolvency,  47. 

Judgment  by  confesiaion  what  menred  in. 
Bee  post,  X,  6. 

3.  Entry  of. 

163.  The  true  meaning  of  the  statute  (Prac- 
tice Act,  sec.  390),  authorizing  the  clerk  to  en- 
ter judgment  upon  an  offer  on  the  p»art  of  de- 
fendant to  suffer  judgment  for  a  specified  sum, 
etc.,  is,  that  he  can  enter  juagment  only 
where  the  offer  is  made  after  action  is  brought 
by  the  fllins  of  the  complaint  and  while  pend- 
ing ;  and  wneie  a  purty  hands  to  the  derx  the 
complaint,  offer  of  judgment,  and  notice  of 
acceptance  of  the  offer,  at  the  same  time,  and 
thereupon  the  clerk  enters  judgmient,  it  is 
void.  (Grane  v.  Hirshfelder,  17  Gal.  682.) 
Gited  01  Gal.  266. 

164.  A  judgment  so  entered  is  not  merely 
irregular.  The  derk  has  no  power  so  to  enter 
it;  and  wherever,  as  in  a  few  exceptional 
cases,  the  derk  has  power  to  enter  judgments, 
he  must  pursue  substantially  the  direction  of 
the  statute,  or  his  acts  will  be  invalid.  (Grane 
V.  Hirshfdder,  17  Gal.  682.) 


4.  Mftaeking  an^  impHickiag, 

166.  In  a  suit  to  set  aside  a  judgment  con- 
fessed by  a  party  to  defraud  his  creditors, 
it  is  not  necessary  that  plaintiff  diould  be 
either  a  judgment  or  execution  creditor.  A 
lien  acquired  by  attachment  soffioeo.  (Scales 
V.  Scott,  13  Gal.  76.) 
Gited  13  Gal.  634. 

166.  If  confessions  of  iudgmenta  are  pro- 
hibited by  the  insolvent  laws  the  assignee  in 
insolvency  can  have  them  adjudged  void  upon 
a  proper  proceeding  for  that  purpoae;  but  at- 
taching creditors  cannot  assail  them  in  equity 
if  the  judgments  confessed  were  for  debts 
justly  due.   (Pehrson  v.  Hewitt,  79  Gal.  604.) 

167.  Application  by  defendant  to  set  aside 
his  confession  of  judgment  should  show  that 
the  claim  was  not  just,  and  that  the  judgment 
ought  not  to  have  been  confessed.  (Arring- 
ton  V.  Sherry,  6  Gal.  613.) 

Gited  37  Gal.  336. 

168.  Gan  a  defendant  be  allowed  in  by  affi* 
davit,  and  thus  impeach  his  judgment  by  con- 
fession, query  T  ( Arrington  v.  sherzy,  6  GaU 
613.) 

169.  Junior  judgment  creditor  has  no  right 
to  join  with  defendant  in  an  application  to 
set  aside  a  judgment  of  confession  by  the  de- 
fendant. He  must  resort  to  a  court  of  chan- 
cery if  he  is  dissatisfied.  (Arrington  v.  Sherry, 
6  Gal.  613.) 

160.  Where  a  judgment  was  rendered  by 
confession  in  open  court  upon  an  allegation  of 
indebtedness  and  appearance  of  the  parties, 
whatever  errors  intervened,  they  cannot,  at 
the  instance  of  one  not  a  party  to  the  judg- 
ment, be  invoked  to  set  aside  or  show  the 
judgment  of  a  nullity.  (Gloud  v.  El  Dorado 
Gounty,  12  Gal.  128.) 

Gited  37  Gal.  336;  67  Gal.  899. 

161.  A  judgment  for  money,  by  confession, 
upon  a  statement  which  does  not  sufficiently 
state  the  facts  out  of  which  the  indebtedness 
aroee^  nor  that  the  amount  confessed  is  justly 
due,  IS  not  a  nullity  on  its  face.  Such  Judg- 
ment cannot  be  oouaterally  attacked.  It  can 
only  be  called  in  question  by  the  creditors  of 
the  defendant  on  the  ground  of  fraud,  and  in 
a  direct  proceeding  for  that  purpose.  (Lee  7» 
Figg.37Gal.328.) 

Gited  3  Or.  413. 

162.  Where  a  judgment  by  confession  is  at- 
tacked by  a  creditor  as  fraudulent  against 
him,  on  the  ground  that  the  object  of  the 
debtor  and  the  judgment  creditor  was  to  as* 
sist  the  debtor  in  forcing  a  compromise  with 
his  other  creditors  rather  than  to  enforce 
the  judgment,  the  complaint  must  plead  this 
ground  of  objection  to  the  judgment.  A  gen- 
eral averment  that  the  intent  was  to  hinder, 
delay,  and  defraud  is  insuffident.  (Meeker 
V.  Harris,  19  Gal.  278.) 

Gited  29  Gal.  60;  34  Gal.  106;  78  Gal.  131 ;  79 
Gal.  698;  81  Cfal.  169;  82  Gal.  321. 

163.  A  complaint  by  attaching  creditors  of 
an  insolvent  debtor  seekine  to  set  aside  cer- 
tain pretended  judgments  by  confession  and 
execution  levies  thereunder,  alleged  to  have 
been  accepted  and  procured  with  intent  to 
hinder  and  defraud  the  plaintiffs  and  other 
creditors,  and  to  defeat  their  attachments. 
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and  aloo  leekinff  to  let  aside  an  adindication 
in  inoolYenoy  of  the  debtor  opon  his  petition 
alleged  to  baye  been  procnied  in  bad  faith,  in 
ponoance  of  a  fraudment  scheme  to  carry  out 
the  same  intent,  does  not  state  a  cause  of  ac- 
tion if  not  averring  that  the  judgments  con- 
fessed were  not  justly  due.  The  allegations 
that  the  oonfessions  of  judgment  were  pre- 
tended and  fraudulent  as  against  other  cred- 
itors are  insufficient  in  the  absence  of  aver- 
ment of  facts  showing  to  the  court  how  they 
were  such.  (Pehrson  v.  Hewitt,  79  Cal.  G94.) 
Cited  80  Cal.  033, 635;  87  Cal. 402;  90  Cal.  77. 

164.  If  a  judgment  entered  by  confession  is 
prima  facie  fraudulent,  because  the  statement 
upon  which  it  was  entered  fails  to  set  out  the 
facts  upon  which  the  indebtedness  accrued, 
and  a  bill  is  filed  by  a  creditor  of  the  judg- 
ment debtor  to  set  aside  the  judgment,  allega- 
tions in  the  answer  of  the  facts  out  of  which 
the  indebtedness  arose  are  matters  in  avoid- 
anou  of  the  prima  facie  fraudulent  judgment, 
and  are  new  matter.  (Pond  v.  Davenport,  45 
Cal.  225.) 

165.  If  a  suit  is  brought  to  set  aside  a  judg- 
ment confessed  voluntarily,  on  the  {ground 
that  the  same  is  fraudulent,  the  parties  de- 
fendant cannot  introduce  parol  evidence  to 
sustain  the  judgment,  which  will  show  that 
the  statement  on  which  it  was  rendered  was 
^Ise,  nor  can  they  introduce  parol  evidence 
of  items  of  indebtedness  not  only  not  included 
in  the  statement,  but  by  implication  excluded 
from  it.    (Wilcozson  v.  Burton,  27  Cal.  228.) 

Confession,  opening  of.  See  Statutes  of 
Limitations,  87. 

5.  Proc00d!ng9  Und9r» 

166.  A  judgment  creditor,  made  such  bv 
confession  of  judgment,  who  seeks  to  reach 
money  of  the  judgment  debtor  in  the  hands 
of  jumor  judgment  creditors,  upon  the  ground 
that  he  has  a  prior  lien  on  the  same,  must 
aver  in  his  complaint  that  at  the  time  his 
judgment  was  rendered  the  amount  for  which 
It  was  rendered  was  unpaid  and  doe.  (Den- 
ver V.  Burton,  28  Cal.  549.) 

Judgment  by  confession,  what  merged  in* 
See  poit,  X,  6. 

TI.  Dm  the  Pleadings. 

167.  Ground  upon  whir;h  motion  made  by 
plaintiff  for  judgment  ori  pleadings  proceeds 
in  any  case  is  that  his  complaint  is  suffi- 
cient to  warrant  it,  and  that  the  answer  pre- 
sents nothing,  either  by  way  of  denial  or  of 
new  matter,  to  bar  or  defeat  the  action. 
(Felch  V.  Beandry,  40  Cal.  439.) 

168.  A  frivolous  answer  is  one  which  denies 
no  material  averment  in  the  complaint  and 
sets  up  no  defense;  and  when  such  an  answer 
is  filed  the  plaintiff  may  apply  for  judgment 
on  the  pleamngs.  (Hemme  v.  Hays,  55  Cal. 
337.) 

Cited  62  Cal.  393;  74  Cal.  300;  92  Cal.  563. 

169.  It  is  only  where  answer  admits  or 
leaves  undenied  material  facts  stated  in  the 
oomplaint  that  a  judsment  can  be  rendered 
en  the  pleadings.  (Bicks  v.  Lovell,  64  Cal. 
14.) 

Cited  67  Cal.  833;  68  Cal.  477;  2  Idaho,  1075. 


170.  A  judgment  for  the  plaintiff  on  the 
pleadings  may  be  rendered  where  the  material 
averments  of  sufficient  complaint  are  not 
denied  by  the  answer.  (Loveland  v.  Gamer, 
74  Cal.  298.) 

Cited  92  Cal.  563. 

171.  Whenever  the  answer  fails  to  deny  any 
of  the  material  allegations  of  the  complaint 
in  such  form  as  to  put  the  same  in  issue  the 
plaintiff  is  entitled  to  judgment  upon  the 
pleadings.    (Doll  v.  Good,  &  Cal.  287.) 

172.  Where  a  complaint  states  a  cause  of 
action,  and  the  answer  does  not  deny  any  of 
the  material  idlegations  thereof,  and  further 
fails  to  present  any  thing  by  way  of  new 
matter  to  bar  or  defeat  the  action,  a  motion 
for  judgment  on  the  pleadings  is  properly 
granted.  (City  and  County  of  San  Fruncisco 
V.  SUude,  92  (;al.  560.) 

173.  When  the  complaint  states  a  cause  of 
action,  and  the  answer  discloses  no  valid  de- 
fense to  the  action,  jud^ent  on  the  pleadinss 
in  favor  of  the  plaintiff  is  properly  entered. 
(Gardner  v.  Donnelly,  86  Cal.  367.) 

174.  If  the  complaint  be  sufficient  judg- 
ment may  be  rendered  on  the  pleadings  where 
the  answer  expressly  admits  the  materiid 
facts  stated  in  the  oomplaint,  or  leaves  them 
undenied,  or  merely  sets  up  new  matter  in 
defense  which  is  found  substantially  insuffi- 
cient to  debar  or  defeat  the  action.  (Felch 
V.  Beaudry,  40  Cal.  489.) 

Cited  56  Cal.  824,  325;  74  Cal.  300;  92  Cal. 
563. 

175.  Where  a  complaint  in  an  action  on  a 
promissonr  note  executed  by  two  defendants, 
averred  tnat  the  defendants  were  partners, 
and  that  the  note  was  executed  by  them,  ana 
the  answer  simply  denied  that  the  defenaants 
were  partners,  and  did  not  deny  that  they 
executed  the  note,  held,  that  the  averment 
of  partnership  was  immaterial,  and  that 
plaintiff  was  entitled  to  judgment  on  the 

g leadings.   (Whitwell  v.  Thomas,  9  Cal.  499.) 
ited  22  Or.  573. 

176.  The  denial  of  indebtedness  of  the  de- 
fendants to  the  plaintiff  is  a  denial  of  a  con- 
clusion of  law,  and  when  inconsistent  with 
admitted  facts  cannot  avail  to  prevent  a  judg- 
ment for  the  plaintiff  on  the  pleadings. 
(Drew  V.  Pedlar,  87  Cal.  448.) 

177.  The  answer  of  the  defendants  admitted 
the  allegations  of  the  complaint,  but  affirma- 
tive matter  as  to  the  insolvency  of  the  mort- 
gagor and  as  to  a  declaration  of  homestead 
was  set  up  to  defeat  the  plaintiff's  action.  As 
to  the  homestead,  it  was  alleged  that  on  the  — 
day  of  — .  A.  D..  18—,  the  defendant,  as  head 
of  a  family,  had  acquired  a  homestead  inter- 
est in  the  mortgaged  premises  by  making, 
acknowledging,  and  recording,  according  to 
law,  ''on  that  day,"  a  declaration  of  home- 
stead upon  the  premises.  Held,  the  answer 
did  not  show  any  existing  claim  which  had 
attached  prior  to  the  mortgage  lien.  Taken 
in  connection  with  the  admission  in  the  de- 
fendants' answer  of  the  allegation  in  the 
complaint  that  the  claim  asserted  by  the  de- 
fendants was  subsequent  and  subject  to  the 
mortgage  tlie  answer  must  be  regarded  as 
frivolous,  and  containing  no  defense  to  the 
action.    It  was  therefore  proper  for  the  court 
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to  gmnt  the  motion   for  jadsment  on  the 
jG^eadingB.    (Montgomery  t.  Merrill,  62  Gal. 

178.  A  judgment  on  the  pleadings  cannot 
be  taken  where  a  single  material  issue  is  pre- 
sented  by  the  answer.  (Widmer  v.  Martin, 
87  Gal.  88.) 

179.  A  yerified  answer,  which  in  any  part 
contains  a  distinct  denial  of  a  fact  material  to 
plaintiff's  recovery,  cannot,  whatever  its  de- 
fects, be  treated  as  a  nullity  so  as  to  entitle 
plaintiff  to  judgment  on  the  pleadings. 
(Ghirardelli  y.  McDermott,  22  Cal.  6i59.) 
Cited  26  Cal.  418. 

180.  Appeal  from  a  judgment  for  the  de- 
fendimt  m  an  action  for  damages  for  a  public 
nuisance  committed  bv  obstructing  a  high- 
way, and  from  an  order  denying  a  motion 
made  by  the  plaintiff  after  judgment  to  set 
aside  the  judgment,  and  enter  judgment  in  his 
favor  on  the  pleadings.  Held,  the  motion 
was  irregular  and  was  properly  denied;  and 
if  a  like  notice  had  been  made  at  the  com- 
mencement of  the  action,  it  should  have  been 
denied,  because  all  the  material  allegations  of 
the  complaint  are  denied  in  the  answer. 
(Tibbets  v.  BUde,  60  Gal.  428.) 

181.  If,  in  an  action  to  quiet  title  to  real  es- 
tate, the  plaintiff,  in  his  complaint,  aUeges 
that  he  is  the  owner  of  and  in  possession  of 
the  property,  and  sets  out  a  copy  of  the  deed 
under  which  he  claims,  an  answer  which 
denies  that  he  is  the  owner  of  or  in  posses- 
sion of  the  property,  except  as  a  tenant  in 
common  with  the  defendant,  and  alleges  that 
the  d^  was  not  intended  as  a  conveyance, 
but  merely  to  enable  the  grantee  to  sell  the 
property,  and  that  the  grantor  subsequently 
conveyed  to  the  defendimt  three-fifths  undi- 
vided of  the  premises,  contains  a  defense,  and 
the  plaintiff  is  not  entitled  to  judgment  on 
the  pleadings.  (Garvey  v.  Willis,  50  Cal. 
619.) 

182.  A  judgment  on  the  pleadings  is  not 
authorised  if  the  answer  deny  the  material 
allegations  of  the  complaint,  although  in  a 
special  defense  separately  stated  the  allega- 
tions formerly  denied  are  admitted.  (Botto 
V.  Yandament,  67  Cal.  832.) 

Cited  84  Cal.  479. 

183.  If  the  answer  contains  a  denial  of  the 
material  facts  allied  as  a  cause  of  action  in 
the  complaint,  and  a  special  defense,  stated 
.separately,  the  plaintin  is  not  entitled  to  a 
juogment  on  the  pleadings,  even  if  the  entire 
cause  of  action  is  confes^a  in  the  special  de- 
fense. (Nudd  V.  Thompson,  34  Cal.  39.) 
Cited  67  Cal.  333;  2  Idaho,  1075. 

184.  Judgment  cannot  be  rendered  on  the 
pleadings,  on  motion  of  the  plaintiff^  if  the 
answer  contains  a  denial  of  the  material  alle- 
gations of  the  complaint,  even  if  the  answer 
sets  up  a  special  defense,  separately  stated, 
which  admits  the  all^ations  denied.  (Ama- 
dor County  V.  Butterfield,  51  Cal.  526.) 
Cited  67  Cal.  333;  68  Cal.  477. 

185.  An  answer  of  the  insolvent  in  action  of 
rei>levin  by  the  assignee  in  insolvency  dis- 
claiming and  denying  that  he  was  ever  the 
owner,  or  in  possession  of,  or  entitled  to  the 
possession  of  the  property  claimed,  or  ever 


withheld  it  or  refused  to  deliver  it  to  plaintiff 
raises  material  issues,  which  will .  preclude  a 
judgment  on  the  pleadings  in  favor  of  the  aa- 
signee.    (Martin  v.  Porter,  84  Cal.  476.) 

186.  The  complaint  alleged  the  making  of 
an  agreement  without  stating  whether  it  was 
in  writing  or  not,  and  also  alleged  the  pay- 
ment of  the  purchase  muney.  The  answer 
denied  the  agreement,  and  averred  that  there 
was  no  contract  or  agreement  in  writing,  but 
was  silent  as  to  the  payment  of  the  purchase 
money.  The  plaintiffs  moved  for  judgment 
on  the  pleadings.  Held,  that  the  motion  was 
properly  denieid.  (Forrester  v.  Flores,  64 
Cal.  24.) 

187.  Where  it  is  evident  that  the  word 
**  when"  as  used  in  one  of  the  denials  of  an 
answer  is  a  clerical  error,  and  was  intended  to 
be  "where,"  it  will  be  so  read;  and  a  motion 
for  judgment  upon  the  pleadings  based  upon 
such  clerical  error,  which  loses  its  force  bv 
the  correction  of  the  error,  isproperly  denieo. 
(Baker  v.  Bucher,  100  Cal.  214.) 

188.  It  is  error  to  give  judgment  in  favor  of 
both  defendants,  when  the  plaintiff  is  entitled 
to  a  separate  fudgment  on  the  pleading 
against  a  defendant  whose  answer  admits  his 
individual  liability  to  the  plaintiff  for  the 
amount  claimed,  and  denies  only  the  joint 
liability  of  the  defendants.  (Gruhn  v.  Stan- 
ley, 92  Cal.  86.) 

189.  Where  a  motion  is  made  by  the  plain- 
tiff for  judgment  on  the  pleadings,  if  the  de- 
fendant intends  to  abandon  his  answer  and 
substitute  another  one  in  its  stead,  he  must 
mi^e  his  application  for  leave  before  judg- 
ment is  ordered ;  if  he  wait  till  after  that  time 
a  denial  of  the  application  involves  no  abuse  of 
the  discretion  of  the  court.  (Felch  v.  Beau- 
dry,  40  Cal.  439. ) 

190.  If  the  allegations  of  the  complaint  are 
not  denied  in  the  answer,  the  plaintiff,  if  he 
desires  judgment  on  the  pleadings,  should 
move  for  it  before  introducing  evidence  to 
support  the  complaint.  (Tevis  v.  Hicks,  41 
Cal.  128.) 

191.  Allegation  of  answer  upon  material  is- 
sue raised  by  pleadings  is  admitted  by  motion 
of  the  plaintiff  for  judgment  upon  the  plead- 
ings. (People  ex  rel.  Atkinson  v.  Johnson, 
95  Cal.  4n.) 

192.  For  the  purpose  of  judgment  on  the 

E leadings  the  averments  of  the  answer  must 
e  treated  as  true.   (Fleming  v.  Wells,  65  Cal. 
336,  339. ) 
Cited  95  Gal.  474. 

193.  Where  the  complaint  states  facts  suffi- 
cient to  constitute  a  cause  of  action  a  motion 
by  the  defendant  for  judgment  upon  the 
pleadings  cannot  properly  be  granted.  (Denis 
v.Velati,  96  Cal.  2^.) 

194.  If  a  complaint  fails  to  state  a  cause  of 
action,  and  the  defendante  have  answered, 
the  defect  may  be  taken  advantage  of  by  a 
motion  of  the  defendants  for  judgment  upon 
the  pleadings,  which,  like  a  demurrer,  admits 
for  Its  purposes  all  the  facts  alleged  in  the 
compaint,  and  teste  their  sufficiencjr  to  show 
a  cause  of  action.  (De  Toro  v.  fiobinson,  91 
Cal.  371.) 
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Wk  Where  the  plaintiff  has  a  ^ood  cause  of 
action,  which  by  accident  or  mistake  he  has 
failed  to  set  out  in  his  complaint,  the  court, 
on  a  motion  for  judgment  on  the  pleadings, 
should,  on  his  application  so  to  do,  permit 
him  to  amend ;  but,  if  he  fail  to  make  such  an 
application,  the  defendant  is  entitled  to  judg- 
ment 6n  the  pleadings.  (Kelley  v.  Kriess,  oS 
Cal.  210.) 
Cited  91  Cal.  373. 

Amendment  after  judgment  on  the  plead- 
ings.   See  Pleadins  and  Practice,  557. 

Allowing  amendment  where  motion  made 
for.    See  Vendor  and  Vendee,  385. 

196.  The  granting  of  a  motion  for  judgment 
upon  the  pleadings,  on  the  ground  that  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  after  the  over- 
ruling of  a  demurrer  based  on  that  ground,  is 
not  a  reversible  error,  but  is  an  irregularity 
which  should  be  avoided ;  but  where  the  de- 
murrer was  properly  overruled,  and  the  mo- 
tion improperly  granted,  the  judgment  will 
be  reversed.  Ive  Courcey  v.  Cox,  94  Cal. 
665.) 

197.  Defendant  who  has  filed  cross-com- 
plaint is  not  entitled  to  ludgment  on  the 
pleadings  if  the  answer  of  the  j^laintiff  states 
facts  which  are  inconsistent  with  the  allega- 
tions thereof,  and  which  if  true  would  defeat 
the  right  of  the  defendant  to  recover.  (Pfister 
V.  Wade,  69  Cal.  133.) 

198.  It  is  not  an  error  or  abuse  of  discretion 
to  refuse  to  set  aside  a  judffment  on  the  plead- 
ings for  the  recovery  of  the  purchase  money 
upon  tiie  proffer  of  an  amended  answer 
which  does  not  deny  the  rescission  of  the  con- 
tract of  sale,  but  only  shows  that  the  plaintiff 
was  first  in  default,  by  refusing  to  accept  the 
tender  of  a  deed  or  topay  the  purchase  money. 
(Drew  V.  Pedlar,  87  <5al.  443.) 

199.  When  a  judgment  is  rendered  on  the 
pleadings  the  court  need  not  make  any 
finding  of  facts.  (Tayl<r  v.  Palmer,  31  Cal. 
240.) 

Gited  96  Cal.  474;  2  Utah,  354. 

Judgment  on  pleadines.  See  Contracts, 
159;  Forcible  Entry  and  Unlawful  Detainer, 
190;  Mines  and  Mining,  276. 

Judgment  on,  when  not  proper.  See  Bail- 
ments, 6*,  False  Imprisonment,  5. 

What  not  grouna  of.  See  Pleading  and 
Practice,  206. 

Sufficiency  of  denial  maj  be  tested  by  mo- 
tion for  judgment  on  pleadmgs.  See  Pleading 
and  Practice,  340. 

Where  answer  unverified.   See  Streets,  644. 

Where  damages  not  denied.  See  Damages, 
96. 

Notice  of  motion  for  on  holiday.  See  Ap- 
peals, 2866. 

In  mandamus.  See  Mandamus,  264,  et  seq. 

In  action  against  directors  for  not  posting 
accounts.    See  Corporations,  594. 

In  action  on  bond  to  release  attachment. 
See  Attachment,  211. 

In  action  on  cross-complaint.  See  Cross- 
oom plaint,  37. 

In  certiorari.    See  Certiorari,  155. 

In  suit  to  quiet  title.  See  Quieting  Title, 
161. 

In  land  contest.    See  Public  Lands,  558. 


In  suit  for  injunction.  See  Injunctions,  120, 
et  seq. 

Where  illesality  of  contract  pleaded.  See 
Contracts,  198. 

In  action  by  vendee  to  recover  purchase 
price.    See  Vendor  and  Vendee,  386. 

In  action  by  administrator,  when  not  prop- 
er.   See  Executors  and  Administrators  294. 

Pleadings,  judgment  on,  in  action  on  claim 
against  estate.  See  Estates  of  Deceased  Per- 
sons, 80. 

Foreclosure,  judgment  on  pleadings  in.  See 
Mortgages,  XlX,  14,  c. 

Ordering  judgment  without  trial.  See  Pro- 
hibition, III,  5,  d. 

What  is  not.    See  Quieting  Title,  163. 

Damages,  judgment  upon  pleadings  award- 
ing, when  proper.    See  ejectment,  477. 

Kefusal  of,  appeal  from.  See  Appeals,  2159. 

Appealability  of  judgments  on  the  plead- 
ings.   See  Appeals,  II,  21. 

Keview,  motion  for  judgment  on  pleadings 
how  presented  for.     See  Appeals,  Vil,  3. 

TU.  On  Demurrer. 

200.  It  is  error  to  render  final  judgment  on 
demurrer  to  plaintiff's  complaint.  Where  the 
complaint  is  defective  the  court  should  sus- 
tain the  demurrer,  with  leave  to  the  plain- 
tiff to  amend  his  complaint ;  and,  if  the  plain- 
tiff then  declines,  judgment  final  should  be 
given.  (Gallagher  v.  Delaney,  10  Cal.  410.) 
Cited  12  Cal.  440;  14  Cal.  202;  30  Cal.  78. 

201.  Where  one  only  of  several  defendants 
appears  and  demurs,  and  the  demurrer  is  sus- 
tained, it  is  error  for  the  court  to  give  judg- 
ment in  favor  of  the  defendant  who  does  not 
appear.    (Farwell  v.  Jackson,  28  Cal.  105.) 

202.  Where  frivolous  demurrer  is  filed,  and 
no  leave  is  asked  to  file  answer,  it  is  not  error 
for  the  court  to  enter  a  default  and  judgment 
for  plaintiff  upon  overruling  the  demurrer. 
(Seale  v.  McLaughlin,  28  Cal.  668.) 

Cited  58  Cal.  97. 

203.  Where  a  demurrer  to  a  complaint  has 
been  properly  sustained,  and  it  does  not  ap- 
pear that  any  leave  was  asked  to  amend  the 
complaint,  the  judgment  for  the  defendant, 
rendered  upon  the  sustaining  of  the  demur- 
rer will  not  be  reversed  on  the  ground  that 
leave  to  amend  was  not  granted.  (Barker  v. 
Freeman,  85  Cal.  533.) 

204.  If.  after  a  demurrer  to  the  complaint 
sustainea,  defendant  does  not  offer  to  amend, 
final  judgment  against  him  will  not  be  dis- 
turbed. (Smitn  V.  Yreka  Water  Co.,  14  Cal. 
201.) 

205.  When  demurrer  is  sustained,  and  j^lain- 
tiff's  application  to  amend  his  complaint  is 
denied,  the  case  is  finally  disposed  of  by  the 
court,  and  it  becomes  the  duty  of  the  clerk, 
without  any  directions  from  liie  court  or 
judge,  to  enter  the  appropriate  judgment  in 
the  records  of  the  court.  (Grallardo  v.  Reed, 
49  Cal.  346.) 

Cited  71  Cal.  492. 

206.  Whenever  a  demurrer  to  a  complaint  is 
sustained  on  the  ground  that  it  does  not  state 
a  cause  of  action,  without  leave  to  amend,  the 
defendant  is  entitled  to  have  a  final  judgment 
entered  in  his  favor.  (Mora  v.  Le  Roy,  58 
Cal.  8.) 
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207.  A  judgment  on  demorrer  rendered  in 
the  district  oonrt  of  the  fifteenth  judicial  dis- 
trict of  Contra  Ck)sta  county,  in  open  court,  is 
valid,  notwithstanding  the  order  sustainins 
the  demurrer  was  made  in  San  Francisco,  and 
entered  on  the  minutes  during  vacation. 
(Agard  y.  Valencia,  89  Gal.  292.) 

206.  Judgment  on  demurrer  to  complaint 
leaves  plaintiff  at  liberty  to  present  his  com- 
plaint m  another  action  so  amended  in  form 
or  in  substance  as  to  be  no  longer  vulnerable 
to  the  attack  made  in  the  former  suit ;  and 
such  a  judgment  can  never  be  pleaded  in 
bar  to  a  good  complaint  for  the  same  cause  of 
action.  (City  of  Los  Angeles  v.  Melius,  59 
Cal.  444.) 
Cited  9  Mont.  248. 

209.  If  the  defendants  demur  and  answer 
at  the  same  time,  and  issues  of  law  and  fact 
are  submitted  to  the  court,  and  an  order  is 
made  sustaining  the  demurrer  by  reason  of  a 
misjoinder  of  parties  defendant,  and  judg- 
ment is  renders  for  the  defendants  upon  the 
order,  the  judgment  will  not  bar  a  new  action. 
(People  V.  Bkidmore,  27  Cal.  287.) 

210.  A  judgment   upon   demurrer  is  ^  not 
always  a  bar  to  a  subsequent  action.    It  is  so 
only  where  it  determines  the  merits  of  the 
case.    (Robinson  v.  Howard,  6  Cal.  428.) 
Cited  22  Cal.  222;  58  Cal.  20;  82  Cal.  646;  1 

Idaho,  N.  S.,  327,  329. 

211.  Where  the  answer  shows  that  the  de- 
murrer was  to  the  validity  of  the  contract 
which  gave  rise  to  the  claim,  and  this  aver- 
ment is  found  to  be  true  as  alleged,  by  the 
judge  at  nisi  prius  upon  inspecting  the  record 
of  the  case,  the  judgment  upon  demurrer  is  a 
bar  to  the  suit.  (Robinson  v.  Howard,  5  Cal. 
428.) 

212.  A  final  judgment  for  the  defendant, 
rendered  on  a  demurrer  to  the  complaint,  is 
not  a  bar  to  a  subsequent  action  between  the 
same  parties,  unless  the  demurrer  went  to 
the  merits  of  the  action,  and  the  cause  of  ac- 
tion in  l^e  second  suit  is  the  same.  (Terry  v. 
Hammonds,  47  Cal.  32.) 

Cited  55  Cal.  58;  58  Cal.  20;  59  Cal.  453;  12 
Nev.  20. 

213.  A  final  judgment  for  the  defendant  on 
demurrer,  in  an  action  against  a  married 
woman  for  legal  services  rendered,  in  which 
the  complaint  did  not  aver  that  the  services 
were  rendered  u^n  the  faith  and  credit,  and 
for  the  preservation  of  the  separate  estate  of 
the  defendant,  is  not  a  bar  to  a  subsequent 
suit  for  the  same  services  in  which  the  com- 
^aint  contains  such  averment.  (Terry  v. 
Hammonds,  47  Cal.  32.) 

214.  A  final  judgment  entered  upon  a  gen- 
eral demurrer  to  the  complaint  is  a  bar  to 
another  action  for  the  same  cause.  (City  of 
Los  Angeles  v.  Melius,  58  Cal.  16,  distin- 
guished 59  Cal.  455;  City  of  Los  Angeles  v. 
Melius,  58  Cal.  19.) 

Judgment  on  complaint  after  demurrer  im- 
properly overruled.    See  Appeals,  2769. 

Judgment  on  demurrer,  discretion  of  court 
as  to.    See  Pleading  and  Practice,  506. 

Tin.  Amendment  or  Modifleatton  of* 

215.  A  court  may  at  any  time  render  or 


amend  a  Judgment  nunc  pro  tunc  where 
the  record  disdoees  that  the  entry  on  the 
minutes  does  not  correctly  sive  what  was  the 
judgment  of  the  court.  (Morrison  v.  IHip- 
man,  8  Cal.  255.) 
Cited  9  Cal.  173,  352;  25  Cal.  53;  99  Cal.  626; 

1  Idaho,  N.  S.,  784;  1  Wash.  Ter.  170;  s.  c 

1  Wash.  Ter.,  N.  S.,  149. 

216.  If  there  is  record  evidence  to  show 
that  the  judsment  was  different  from  the  one 
entered  the  latter  cannot  be  amended  nunc 
pro  tunc,  but  must  stand  until  reversed* 
(Morrison  v.  Bapman,  3  Cal*  265.) 

217.  Judgment  which  is  not  what  it  should 
have  been  can  be  reformed  only  in  direct  pro- 
ceeding brought  for  that  purpose.  (Hobbs  v. 
Duff,  &  Cal.  485.) 

218.  A  motion  to  amend  decree  and  findings 
of  court  is  not  proper  practice.  (Thompson 
V.  Lynch,  43  Cal.  482.) 

219.  A  party  to  an  action  cannot,  under  the 
form  of  a  motion  to  amend  the  judgment, 
obtain  relief^  which,  if  proper  to  be  granted 
under  any  circumstances,  shodld  have  been 
sought  through  a  motion  for  a  new  trial* 
(£gan  V.  Egan,  90  Cal.  15.) 

Cited  99  Cat  347. 

220.  A  judgment  may  be  amended  after  the 
adjournment  of  the  term  where  the  record 
furnishes  the  data.  (Bostwick  v.  McEvoy^ 
62  Cal.  496.) 

Cited  74  Cal.  404. 

221.  The  amendment  of  a  decree  so  as  to 
make  it  conform  to  the  findings  is  proper,  al- 
though made  more  than  six  montiis  after  the 
decree  is  entered.  (Beatty  v.  Dixon,  56  CaL 
619.) 

222.  When  the  judgment  entered  by  the 
clerk  does  not  conform  to  that  pronounced 
by  the  court  it  will  be  corrected  on  motion, 
even  after  an  appeal  and  affirmance  of  the 
judgment,  and  the  issuing  and  service  of  an 
execution  in  the  cause.  (Rousset  v.  Boyle, 
45  Cal.  64.) 

Cited  55  Cal.  615;  67  Cal.  40:  64  Cal.  372;  67 
Cal.  340;  75  Cal.  598;  76  Cal.  345;  84  Cal. 
514;  99  Cal.  348;  1  Idaho,  N.  S.,  784;  8 
Mont.  15, 16. 

223.  An  error  of  description  in  the  mis- 
nomer of  a  street  in  the  complaint,  findings, 
and  interlocutory  decree  in  an  action  of  parti- 
tion, which  is  patent  upon  the  face  of  the  rec- 
ord, and  which  is  evidently  a  merely  clerical 
mistake,  not  going  to  the  merits  of  tne  cause, 
the  lot  affected  by  the  error  being  amply  de- 
scribed otherwise,  in  diverse  ways,  to  fix  its 
identity  may  be  amended  at  any  time,  even 
after  the  interlocutory  decree  has  been  af- 
firmed on  appeal.  (Fallon  v.  Brittan,  84  Cal. 
511.) 

224.  Such  amendment  does  not  make  a  new 
decree  from  which  a  distinct  appeal  may  be 
taken,  nor  operate  to  extend  the  time  for  tak- 
ing an  appeal  from  the  original  decree.  (Fal- 
lon V.  Brittan,  84  Cal.  511.) 

225.  Clerical  misprisions  in  a  juds^ment  can 
be  corrected  at  any  time  by  an  oraer  of  the 
court,  but  iudicial  errors  can  be  remedied 
only  througn  a  motion  for  a  new  trial  or  on 
appeal.    (Egan  v.  Egan,  90  Cal.  15.) 

Cited  99  Cal.  347. 
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826*  II  ft  Jadgment  entered  be  irregular,  as 
embracinff  more  parties  than  the  testimony 
justifies,  we  proper  practice  is  to  move  to  cor- 
rect the  judgment  in  the  court  below.  (Mul- 
liken  ▼.  H^,  5  Cal.  246.) 
Cited  1  Idaho,  N.  S.,  784. 

227.  Where  judgment  is  entered  against 
'*the  defendants,"  some  of  whom  were  npt 
sued,  tiiough  their  names  appeared  as  defena- 
ants  by  a  mistake  of  the  derk  in  entitling  the 
cause,  the  error  may  be  corrected  in  the  su- 
preme court  or  the  court  below  on  motion* 
(Browner  y.  Davis,  15  Cal.  9.) 

Cited  19  Col.  312. 

228.  Complaint  filed  against  M.  and  D.  and 
H.  and  L.,  sureties.  Complaint  amended, 
and  H.  and  !L.  only  named  defendants,  and  on 
this  complaint  the  issue  was  found  and  the 
cause  tried.  Held,  that  this  operated  as  a 
discontinuance  as  to  M.  and  D.,  and  that,  al- 
though the  judgment  runs  as  against  **  said 
defendants" — ^the  verdict  and  judgment  be- 
ing entitled  B.  (plaintiff)  y,  M.  et  al.— still 
the  judgment,  must  be  referred  to  the  issue, 
is  of  no  effect  against  M.  and  D.,  and  may  be 
modified,  as  a  clerical  misprision,  in  the  su- 
preme court,  (Browner  t.  Davis,  15  Cal.  9.) 
Cited  70  Cal.  593. 

229.  Where  the  judgment  first  entered  was 
defective  in  not  designatinff  the  defendants 
who  were  personally  fiable  Tor  the  debt,  but 
where  the  record  showed  who  they  were,  the 
court  had  the  power  to  amend  the  judgment 
at  anytime,  by  adding  a  clause  designating 
the  defendants  who  were  personally  liable. 
(Leviston  v.  Swan,  33  Cal.  480.) 

Cited  1  Mont.  205. 

230.  The  defendant  was  sued  and  served  by 
the  name  of  G^rge  Mott,  and  judgment  en- 
tered against  him  by  the  same  name ;  after- 
wards, and  without  notice  to  defendant,  the 
plaintiff,  on  his  own  motion,  obtained  an  or- 
der from  the  court  to  amend  the  judgment 
by  altering  the  name  of  Geoive  to  Gordon. 
Held,  that  this  was  error.  (Mortally  v.  Mott, 
3  Cal.  235.) 

Cited  7  Cal.  587  j  37  Cal.  348. 

231.  Alteration  by  court  of  judgment,  with- 
out notice,  so  as  to  include  party  not  served 
with  process,  if  not  void,  is  voidable  at  the 
election  of  the  party.  (Chester  v.  Miller,  13 
Cal.  558.) 

232.  When,  upon  the  hearing  of  defendant's 
motion  for  new  trial,  the  court  decides  that  the 
judgment  for  plaintiff  is  too  great,  it  is  not 
proper  procedure  to  order  it  modified  upon 
consent  of  plaintiff,  but  the  court  should 
cause  the  plaintiff  to  enter  a  remittitur  of 
the  excess  when  denying  the  new  trial. 
(Chalmers  v.  Chalmers,  81  Cal.  81.) 

233.  Where  a  stipulation  was  entered  into 
between  the  parties  to  an  action  of  divorce 
pf^Tirling  a  decision  of  the  case,  fixing  the 
property  rights  of  the  parties,  and  the  trial 
fudge  was  requested,  before  the  judgment,  to 
incorporate  it  therein,  his  refusal  so  to  do,  if 
error  at  all,  is  error  of  law  committed  at  the 
trial,  which  should  have  been  taken  advan- 
tage of  upon  a  motion  for  a  new  trial  or  upon 
an  appeal ;  and  the  subsequent  amendment 
of  the  judgment  by  the  court  so  as  to  include 
the  stipulation,  upon  a  motion  to  amend  the 


judgment,  is  error.    (Egan  ▼.  Egan,  00  Oal« 

15.) 

234.  The  fact  that  the  court  amended  the 
judgment  in  an  action  for  divorce  after  it  was 
entered,  by  stating  the  fact  that  the  plaintiff 
was  a  resident  of  the  county  for  more  than 
hye  years  prior  to  the  commencement  of  the 
action,  is  not  material,  in  the  absence  of  an 
answer  by  the  defendant,  no  findings  being 
required  m  such  case.  (Reading  v.  Keadiug, 
96  Cal.  4.) 

235.  If  personal  judgment  is  rendered 
against  administrator,  and  it  appears  by  the 
record  that  the  judgment  should  have  been 
made  payable  in  aue  course  of  administration, 
the  court  may  direct  the  judgment  to  be 
amended  so  as  to  make  it  correct,  even  after 
the  adjournment  of  the  term.  (Estate  of 
Schroeder,  46  Cal.  304.) 

Cited  68  Cal.  606. 

IX.  Power  of  Court  Orer,  on  Transfer  of 

Beeords  to. 

236.  When,  in  1850,  the  records  of  the  courts 
of  first  instance  in  California  were  transferred 
to  the  district  courts,  the  latter  court  pos- 
sessed as  plenary  power  over  the  judgments 
formerly  rendered  in  the  courts  of  first  in- 
stance as  it  had  over  its  own  judgments. 
(Clark  V.  Sawyer,  48  Cal.  133.) 

X.  Effect  of. 

/.  CoMtruction  of. 

237.  Judgment  must  be  construed  in  con- 
nection witn  case  made  by  complaint,  and  in 
view  of  the  law  applicable  to  the  subject. 
(Shepard  v.  McNeil,  38  Cal.  72.) 

238.  Although  the  breach  of  condition  al- 
leged in  this  action  was  not  set  out  in  the  judg- 
ment in  the  former  action,  yet  having  been 
presented  as  an  issue  in  that  action,  it  is  pre- 
sumed to  have  been  included  in  the  judg- 
ment.   (Wolverton  v.  Baker,  98  Cal.  628.) 

Construction  of.    See  Quieting  Title,  176. 
Direction  for  judgment  states  conclusion  of 
law.    8ee  Findings,  6. 

2,  JudgmenU  of  A/ca/dea. 

239.  In  San  Francisco  where,  under  Mexi- 
can domination,  there  was  no  judge  of  the  first 
instance,  the  alcalde  was  authorized  to  per- 
form all  the  functions  of  such  iudse,  and  the 
rule  of  the  common  law  applicable  to  the 
judgments  of  courts  of  ^neral  jurisdiction 
was  applicable  to  the  judgments  of  such 
alcalde.  (Braly  v.  Beese,  51  Cal.  447.) 
Cited  69  Cal.  384. 

3,  Where  Sewerat  JudgmenH  in  Action  or  Judg^ 

ment-ro/t, 

240.  Where  several  judgments  have  been 
rendered  in  actions  between  same  parties  in 

respect  to  the  same  subject  matter  the  judg- 
ment last  in  point  of  time  is  conclusive. 
(Tyrrell  v.  Baldwin;  67  Cal.  1.) 

241.  There  can  properly  be  but  one  judg- 
ment in  a  judsment-roll,  and,  if  two  judg- 
ments are  found  therein,  the  later  in  point  of 
time  is  the  only  one  which  can  be  considered 
as  a  part  of  the  judgment-roll,  and  the  fact 
that  the  earlier  judgment  is  bound  up  with 
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the  roll  cannot  impair  the  admisBibility  of 
the  judffment-roU  in  evidence,  or  affect  the 
later  judgment  which  alone  forms  part  of  it. 
(Col ton  Land  and  Water  Ck).  v.  » warts,  99 
Cal.  278.) 

242.  Where  a  judgment-roll  is  offered  in 
evidence  which  improperljr  contains  two 
judgments  it  will  be  conclusively  presumed, 
upon  collateral  attack  upon  a  sale  under  the 
later  judgment,  that  the  earlier  judgment 
was  vacated  by  consent  of  the  parties,  or  un« 
der  such  circumstances  as  to  justify  its  vaca- 
tion by  order  of  the  court,  and  that  an  order 
vacating  the  earlier  judgment,  which  forms 
no  x)art  of  the  judgment-roll^  appears  in  the 
minutes  of  the  court,  and  it  is  not  necessarjr, 
in  order  to  sustain  such  sale,  to  offer  any  evi- 
dence that  the  formerjudgment  was  annulled. 
(Colton  Land  and  Water  Co.  v.  S warts,  99 
Cal.  278.) 

4.  Where  Courte  of  Concurrent  Juriediction  Ren* 
der  Antagonietic  Judgmente, 

243.  The  fact  that  two  courts  of  concurrent 
jurisdiction  render  judgments  antagonistic  to 
each  other,  involving  the  same  subject  mat- 
ter, does  not  prove  that  the  judgment  of  either 
is  void,  or  necessarily  that  either  is  erroneous ; 
but  the  question  biein^  which  shall  prevail, 
the  question  may  be  raised  when  an  attempt 
is  made  to  enforce  the  judgment  in  the  court 
below.    (Sharon  v.  Sharon,  79  Cal.  633.) 

Conflict  between  state  and  federal  judg- 
ments.   See  post,  XXIL 

5.  One  Claiming  Benefit  of  ie  Bound  bf. 

244.  One  who  claims  benefit  of  judgment 
rendered  in  his  favor  must  comply  with  its 
terms.     (Smith  v.  George,  62  Cal.  941.) 

246.  Where  a  plaintiff  has  obtained  the 
benefit  of  proceeding  as  upon  a  default  he 
must  stand  by  the  results  of  that  proceeding. 
(Lattimer  v.  Byan,  20  Cal.  628.) 

6,  Merger  in. 

246.  A  judgment  by  confession  meiges  no 
claim  of  the  creditor  except  such  as  are  in- 
cluded in  it  by  some  form  of  direct  state- 
ment.   (Wilcozson  V.  Burton,  27  Cal.  228.) 

Merger  of  lien  of  attachment  in.  See  At- 
tachments, 174,  et  seq. 

Decree  in  foreclosure  as  merger.  See  Mort- 
gages, XIX,  14,  b. 

7.  Won  of;  Relation  of, 

247.  Judgment  debtor  cannot  set  up  errors 
in  docketing  the  judgment  as  destroying  its 
lien  when  the  property  has  been  sold  on  execu- 
tion under  the  judgment ;  if  the  property  sold 
is  his,  the  levy  operated  as  a  lien ;  if  not,  he 
has  no  right  to  complain.  (Low  v.  Adams,  6 
Cal.  277.) 

Cited  12  Cal.  183. 

248.  If,  in  docketing  a  judgment,  the  derk 
omits  the  Christian  name  of  the  judgment 
debtor,  or  does  not  write  the  names  in  alpha- 
betical order,  the  omission  does  not  prevent 
the  docketing  from  performing  its  function, 
making  the  judgment  a  lien  on  the  real  estate 
of  the  judgment  debtor.  (Hibberd  v.  Smith, 
60  Cal.  611.) 

Cited  90  Cal.  402. 


249.  Docketing  of  judgment  imparts  ood- 
structive  notice  of  lien  of  the  ludgment  on  the 
real  estate  of  the  judgment  debtor  to  strans- 
ers  to  the  judgment.  ( Page  v.  Rogers,  31  Ciu* 
293.) 

260.  Holder  of  lien  acquired  by  judicial  pro- 
cess occupies  no  better  position  than  pur- 
chaser with  notice.  (O'Rourke  v.  O'Connor, 
89  Cal.  442.) 

Cited  86  Cal.  607. 

261.  Plaintiff,  January  10, 1868,  in  a  suit  en- 
titled **  C.  V.  M.  and  others,  composing  the 
Wisconsin  Quarts  Mining  Co.,''  a  corporation, 
attached  a  quarts  mill  and  ledge  belonging  to 
the  corporation.  June  26, 1868,  the  complaint 
was  amended  so  as  to  make  the  corporation, 
as  such,  the  party  defendant,  and  judgment 
was  rendered  against  the  company  August  14, 
1868,  the  property  sold,  and  plaintiff  the  pur- 
chaser. October,  1867,  W.  received  from  the 
corporation  a  chattel  mortgage  on  this  prop- 
erty, had  decree  of  foreclosure  August  9. 186d, 
sale  October  following,  W.  the  purchaser. 
Defendants  here  are  in  possession  under 
sheriff's  sale  on  the  decree.  Plaintiff  claims 
title  under  his  judgment  and  sale.  Hel(^  that 
he  cannot  recover ;  that  he  acquired  no  ken  by 
his  attachment  because  the  property  attached 
belonged  to  the  corporation,  wnich  was  not  a 
party  to  the  suit  until  after  the  levy  and  re- 
turn of  the  writ:  that  plaintiff 's  rights  attach 
only  from  the  date  of  his  judgment,  August 
14, 1868^nd  his  lien  being  sulMequent  to  the 
lien  of  W's  1u(]^ment,  August  9, 1868»  under 
which  defendants  claim,  the  latter  have  the 
better  right.  (Collins  v.  Montgomery,  16  Cal. 
398.) 

Cited  26  Cal.  636. 

262.  A  judgment  obtained  and  docketed  in 
the  superior  court  of  the  city  of  San  Francisco 
became  a  lien  upon  the  real  property  of  the 
judgment  debtor,  not  exempt  from  execution, 
within  the  county  of  San  Francisco.  (People 
ex  rel.  Bowman  v.  Hovious,  17  Cal.  471.) 

263.  The  statutorj^  lien  of  a  judgment  upon 
the  real  estate  of  a  judgment  ciebtor  attacnes 
only  upon  property  in  which  such  debtor  has 
a  vest^  legal  interest.  (People  ex  rel.  Ford 
V.  Irwin,  14  Cal.  428.) 

264.  If  a  judgment  debtor  has  executed  a 
deed  of  his  real  estate  before  the  judgment 
against  him  is  docketed,  but  the  deed  is  not 
delivered  until  after  the  judgment  is  docketed, 
the  lien  of  the  judgment  attaches  to  the  same. 
(Hibberd  v.  Smith,  60  Cal.  611.) 

Cited  61  Cal.  286. 

266.  Docketing  a  judgment  against  a  mort- 

§agor,  after  he  has  conveyed  his  equity  of  re- 
em  ption,  creates  no  lien  on  the  property. 
(Watt  V.  Wright,  66  Cal.  202.) 

266.  If  A  makes  a  verbal  contract  with  B 
to  sell  him  a  tract  of  land,  and  B  goes  into 
possession,  B's  judgment  creditors  acquire 
no  interest  in  the  land  except  a  lien  on  his 
interest  to  be  enforced  by  sale  on  execution. 
(Logan  V.  Hale,  42  Cal.  646.) 

267.  A  conveyance  made  without  authoiitv 
will  not  affect  the  lien  of  a  judgment.  (Smith 
V.  Morse,  2  Cal.  624.) 

268.  Whether  a  leasehold  estate  for  a  term 
of  years  is  property  in  such  sense  that  a  judg- 
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ment  docketed  beoomef  alien  thereon,  qnery 7 
(McPermott  t.  Burke,  16  Cal.  580.) 

2G9.  The  two  yean  during  which  a  judg- 
ment lemains  a  nen  on  real  estate  commence 
to  run  from  the  docketing  of  the  judgment, 
unleas  the  judnnent  is  stayed  by  an  order  ol 
the  court  pending  a  motion  for  new  trial  or  a 
stay  bond  on  appeal*  (Barroilhet  v*  Hatha- 
way, 31  Cal.  395.) 
Cited  46  Cal.  656 ;  61  Cal.  287« 

260.  The  time  during  which  proceedinffs  are 
stayed  by  order  of  the  court  or  a  stay  Dond 
on  appeal  must  be  excluded  from  the  com- 
putation of  the  time  during  which  the  judg- 
ment remains  a  lien,  (Barroilhet  y.  Hath- 
away, 31  Cal.  395.) 

261.  If  any  time  is  allowed  to  elapse  be- 
tween the  docketing  of  the  judgment  and  the 
stay  of  proceedings  such  time  must  be  in- 
cluded in  the  computation  of  the  time  during 
which  the  judgment  remains  alien.  (Bar- 
roilhet ▼•  Hathaway,  31  Cal.  395.) 

262.  A  judp^m^nt  creditor,  in  order  to  pre- 
aerve  the  priority  of  his  lien,  must  sell  the 
leal  property  within  the  period  of  the  statu- 
tory nen  of  the  judgment,  and  the  levy  of  an 
execution  daring  that  period  neither  creates 
a  new  lien  nor  extends  the  judgment  lien. 
(Rogers  y.  Druffel,  46  Cal.  654.) 

Cited  61  Cal.  287 ;  86  Cal.  121. 

263.  The  two  years  within  which  the  judg- 
ment creditor  must  sell  the  real  property  dates 
from  the  docketing  of  the  juc^gment  unless 
execution  is  stayed  by  an  order  of  the  court 
pending  a  motion  for  a  new  trial,  or  by  an  ap- 
peal with  a  stay  bond.  An  order  enjoining  a 
sale  on  the  execution  does  not  stop  the  run- 
ning of  the  two  years'  lien,  nor  extend  the 
time  within  which  the  executor's  sale  must 
be  made.    (Rogers  y.  Druffel,  46  Cal.  654.) 

264.  The  issuing  and  leyy  of  an  execution 
before  the  lien  of  the  judgment  upon  which 
the  execution  issued  expires  will  not  operate 
to  prolong  the  lien  of  tne  judgment  beyond 
the  time  limited  in  section  204  of  the  code. 
(Isaac  y.  Swift,  10  Cal.  71.) 

Cited  25  Cal.  351 ;  87  Cal.  133, 141. 

265.  Jud^ent  lien  operates  from  the  time 
that  the  judgment  is  docketed.  (Eby  y. 
Foster,  61  Cal.  282.) 

266.  Upon  filing  a  certified  copy  of  a  judg- 
ment with  a  county  recorder  it  becomes  a 
lien  upon  the  debtor's  real  property  in  that 
county  for  two  years  from  the  date  of  the  fil- 
ing, notwithstanding  a  lien  by  yirtue  of  the 
same  judgment  has  preyiously  existed  and 
expired  by  lapse  of  time  in  another  county. 
(Bonner  y.  Palmer,  23  Cal.  40.) 

267.  It  required  express  words  of  the  stat- 
ute to  create  the  lien,  and  it  equally  requires 
express  words  to  continue  it  beyond  the  time 
specified.    (Isaac  y.  Swift,  10  Cal.  71.) 
died  20  Cal.  872;  9  Or.  220. 

268.  Am  the  lien  of  a  judgment  is  purely 
statutory,  neither  its  existence  nor  commence- 
ment can  be  proyed  1^  parol.  (Eby  y.  Foster, 
61  Cal.  282.) 

269.  The  payment  by  a  judgment  debtor  of 
the  judgment,  after  a  sheriff's  sale,  extin- 
guishes the  lien ;  and  the  fact  that  he  takes  a 
tmnsfer  ol  the  certificate  and  the  sheriff's 


deed,  instead  of  a  certificate  of  redemption, 
cannot  diyest  the  lien  of  a  subseouent  judg- 
ment.   (McCai*ty  y.  Christie,  13  Cal.  79.) 

270.  The  act  of  April,  1856,  creating  San 
Mateo  county  out  of  a  portion  of  the  territory 
of  San  Francisco,  did  not  destroy  or  affect 
judgment  liens  then  existing ;  but  such  liens 
continued  upon  the  land  of  the  judgment 
debtor,  not  exempt  from  execution,  until  the 
expiration  of  the  statutory  period,  without 
recordinff  the  judgment  in  the  county  of  San 
Mateo  wnere  the  lands  lie.  And  recording 
the  judgment  in  this  latter  county^  after  the 
lien  was  exhausted  b^r  the  expiration  of  the 
two  years  from  the  time  of  its  docketing  in 
the  superior  court,  will  not  reyiye  the  lien. 
(People  ex  rel.  Bowman  y.  Hoyious,  17  Cal. 
471.) 

Foreclosure  decree,  lien  of.  See  Mortgages, 
XIX,  14,  f. 

Lien  of,  effect  of  (execution  on.  See  Exe- 
cutions, v. 

Lien  of  justice's  judgment.  See  Justices  of 
the  Peace,  81,  et  seq. 

Lien  acquired  before  assent  of  grantee  to 
deed.    See  Deeds,  117. 

Priority  between  liens  of  mechanics  and 
jud^ents.    See  Mechanics'  Liens,  83. 

Lien  of  is  not  a  "conyeyance"  within  reg- 
istry  act.    See  Registration,  20. 

Appeal,  lien  of  judgment  pending.  See 
Api>eals,  Vni,  2. 

Lien  from  what  time  attaches.  See  Home- 
steads, 189,  et  seq. 

Relation  of,  to  time  of  rendition.  See 
Finding[S,  57. 

Relation  of  judgment  reforming  trust.  See 
Reformation  of  Contracts,  42. 

Doctrine  of  relation  does  not  apply  when* 
See  post,  400. 

8.  Am  EwidBncB. 

271.  Judgment  is  always  admissible  as  proof 
of  its  rendition  when  that  fact  is  relevant,  but 
not  as  proof  to  charge  a  stranger  directiy  by 
its  operation.    (Pico  y.  Webster,  14  Cal.  202.) 

272.  When  judgment  record  is  used  in  evi- 
dence, it  can  0TL\y  be  considered  as  conclusive 
evidence,  where  its  operation  is  mutual  and 
concludes  both  parties.  (Davidson  y.  Dallas, 
8  Cal.  227.) 

Cited  2  Idaho,  852;  8  Wash.  117. 

273.  Judgments  are  evidence  in  actions 
concerning  same  matters  for  or  against  parties 
thereto,  as  well  as  their  privies  in  estate. 
(Flandreau  y.  Downey,  23  (Jal.  354.) 

Cited  23  Cal.  375;  47  Cal.  29;  75  Cal.  141. 

274.  Where  a  plaintiff  had  obtained  judg- 
ment in  another  court  for  a  quarter's  rent 
under  a  lease,  held,  that  in  an  action  of 
forcible  entry  for  nonpayment  of   another 

auarter's  rent  under  the  same  lease  between 
tie  same  parties,  the  plaintiff  could  introduce 
the  former  judnnent  as  evidence  on  all  the 
points  identical  in  the  two  cases.  (Love  v. 
Waltz,  7  Cal.  250.) 

275.  If  one  of  two  partners  owns  real  estate 
as  such,  and  one  of  them  is  indebted  to  the 
other,  and  the  creditor  sells  his  interest  in 
the  real  estate  and  partnership  asflets.  and 
his  demand  against  the  other  to  a  thira  per- 

\  son,  and  such  third  person  brings  an  action 
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against  the  partnen  for  an  aooounting,  and  to 
naye  the  amoant  dae  the  partner  from  whom 
he  parchaaed  declared  a  lien  on  the  partner- 
flhip  real  estate,  and  reooYen  judgment,  such 
judgment  Ib  eyidenoe  tending  to  show  an  in« 
aebtednesa  from  the  debtor  partner  to  the 
plaintiff,  in  an  action  brought  by  the  plaintiff, 
to  enforce  the  lien  of  the  judgment  against 
the  real  estate,  against  a  fourth  person  who 
bought  the  real  estate  from  the  debtor  part* 
ner  during  the  pendency  of  the  former  action. 
(Harvey  y.  Ward,  49  CaL  124.) 

276.  Judgment  in  action  in  which  sennce 
of  summons  was  by  publication,  and  in  which 
the  property  of  the  defendant  was  attached, 
is  admissible  in  evidence  in  a  subsequent  ac- 
tion for  the  claim  and  delivery  of  such  prop- 
erty in  favor  of  a  person  claiming  the  same 
under  the  judgment*  (Mosgrove  y.  Harris, 
94  Cal.  162.) 

277.  In  an  action  to  recover  damages  for  the 
breach  of  an  agreement  to  supply  water  to 
irri^te  a  tract  of  land  owned  b^  the  plaintiff, 
which,  together  with  an  adjoininff  tract  pur- 
chased by  him  after  the  maiing  of  the  agree- 
ment, was  demised  to  a  third  person  under  a 
lease  containing  a  covenant  on  the  part  of  the 
plaintiff  to  supply  the  same  quantity  of  water 
to  run  all  the  year  round  for  the  irrigation  of 
both  tracts,  a  judgment  for  damages  in  favor 
of  the  tenant  against  the  plaintiff  for  a  breach 
of  the  covenant  caused  by  the  breach  of  the 
agreement,  is  not  admissible  in  evidence  to 
prove  the  damages  resulting  from  the  breach 
of  the  latter,  tiie  covenant  being^  different 
from  the  agreement  as  to  the  quantity  of  land 
to  be  irrigated,  and  the  time  during  which 
the  water  should  be  sunplied.  A  iudj^ent 
can  only  be  used  as  eviaence  in  relation  to 
matters  directly  determined  by  it.  The 
provisions  of  our  code  as  to  the  effect  of 
judgments  are  merely  declaratory  of  the  com- 
mon-law rule  on  the  subject.  (Ferrea  v.  Cha- 
bot,  63  Cal.  664.) 

278.  In  an  action  of  ejectment,  in  which  the 
defendant  claims  title  to  the  demanded  prem- 
ises under  an  execution  sale  of  the  land, 
made  in  pursuance  of  a  judgment  against 
the  plaintiff,  the  ludgment-roll  in  an  action 
brought  by  the  plaintiff  against  the  execu- 
tion purchaser  to  set  aside  the  judgment  and 
execution  sale  on  the  ground  that  the  same 
were  void,  in  which  action  judgment  had  been 
rendered  in  favor  of  the  execution  purchaser 
on  a  demurrer  to  the  complaint,  is  admissible 
in  evidence.  (Peterson  v.  Weissbein,  75  Cal. 
174.) 

279.  The  record  of  court  in  action  to  recover 
possession  of  personal  property,  containing 
the  summons,  proof  of  service,  and  a  volun- 
tary surrender  of  property,  and  dismissal  of 
the  action,  is  not  admissible  in  evidence  to 
show  that  the  plaintiff  in  the  possessory  action 
owned  the  property  in  an  action  between  the 
defendant  in  the  possessory  action  and  his 
vendor  of  the  same  property.  (Miller  v.  Van 
Tassel,  24  Oal.  458.) 

Judgment  against  husband,  admissibility 
i^inst  husband  and  wife.  See  poet,  X, 
10,  e. 

Judgment  between  same  nominal  parties  as 
evidence.    See  post,  X,  10,  b« 


Judgment  aeainst  administrator,  admissi- 
bility against  aidministratorde  bonis  non.  Sea 
po6t,4S5. 

Appeal ,  judgment  as  evidence  pending.  See 
Appods,  YUl.  1. 

Evidence  of  former  recovery.  See  Eject- 
ment, xrv,  4. 

Judicial  records  as  evidence.  See  Evidence, 
IIL9,  d. 

Judgment  and  findings  in  former  action  as 
evidence.    See  Evidence,  249. 

Judgment  in  partition  as  evidence  in  eject- 
ment.   See  Partition,  85. 

Judffment-roU  in  another  action  when  ad« 
missiole  in  trover  against  purchaser.  See 
Executions,  217. 

Judgment  as  evidence  of  possession.  See 
Forcible  Entry  and  Unlawful  l>etain6r,  231. 

9,  EHoppei   fnm. 
a.  General  Bules  as  to. 

280.  Where  the  bar  accrues  in  favor  of  some 
of  the  wrongdoers  by  reason  of  what  has 
been  received  from  or  done  in  respect  to  one 
or  more  others,  it  arises,  not  from  any  paiv 
ticular  form  the  proceeding  assumes,  bat 
from  the  fact  that  the  injured  party  has 
actually  received  satisfaction.  (Dawson  ▼• 
Schloes,  98  Cal.  194.) 

281.  Judgment  of  court  of  competent  jnri^ 
diction  directly  upon  point  is,  as  a  plea,  a  bar, 
and  as  evidence  conclusive  between  the  same 
parties  upon  the  same  matter  directly  in  an- 
other court.  (Love  v.  Walts,  7  Cal.  250,  cited 
82  Cal.  646;  Ferrea  v.  Chabot,  63  Cal.  564, 
568.) 

282.  Judgment  is  oondosive  upon  all  is- 
sues raisea  in  pleading,  and  the  parties  are 
precluded  from  litigatmg  the  same  matter  in 
anew  action.  (Boston  v.  Haynes,  83  Cal.  31.) 
Cited  81  CaL  681 ;  92  Cal.  355. 

283.  Judgment  of  court  of  competent  juris* 
diction  upon  material  notatter,  put  directly  in 
issue  by  the  pleadings,  is  res  aajudicata  as  to 
that  issue,  and  the  parties  are  estopped  by 
the  judgment  from  litigating  it  again.  (Jack- 
son V.  Lodge,  36  Cal.  28.) 

284.  Former  judgement  rendered  in  action 
tried  upon  its  merits  between  same  parties 
and  upon  same  subject  matter,  is,  if  properly 
pleaded,  an  effectual  bar  to  another  action  Ix^ 
tween  the  same  parties  on  the  same  cause. 
(Jones  V.  City  of  Petaluma,  36  Cal.  230.) 
Cited  41  CaL  227 ;  2  Mont.  369. 

285.  If  a  judgment  has  been  rendered  by  a 
court  of  competent  jurisdiction,  and  a  certain 
matter  was  necessary  to  be  averred  in  the 
complaint  and  found  to  be  true  by  the  court, 
to  authorize  the  rendition  of  the  judgment, 
the  truth  of  this  matter  becomes  res  judicata, 
and  not  subject  to  be  again  litigated  oetween 
the  same  parties.  (People  ex  rel  Central 
Pac.  R.  R.  Co.  v.  Supervisors  of  San  Fran- 
cisco. 27  Cal.  655.) 

Cited  36  Cal.  38. 

286.  Judgment  to  operate  as  estoppel 
must  be  judgment  of  a  court  of  competent 
jurisdiction  upon  the  same  subject  matter,  in 
a  cause  regularly  tried  on  its  merits,  upon 
issues  duly  joined  by  proper  pleadings  in  such 
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ooart  between  the   Mtme  parties  or  their 
privies.    (Bogn  v.  Clark,  87  Cal.  286.) 
Cited  2  MontrS69. 

267.  Former  adjadication  cannot  be  claimed 
where  neither  complaint  or  its  sobetanoe  are 
giyen  anywhere ;  although  it  may  be  inferred 
that  the  former  action  was  of  the  same 
character  as  the  present,  no  presumption 
will  be  indulsed  for  the  purpose  of  holdmg  a 
party  bound  by  a  former  adjudication.  (Greer 
v.  Tripp,  56  Cal.  209,  212.) 

288.  In  order  to  render  the  former  judg- 
ment effectual  as  a  bar  it  must  appear  that 
the  matters  litigated  were  submitted  on  their 
merits,  and  actually  nassed  on  by  the  court; 
for  if  the  trial  went  on  on  a  technical  defect, 
or  because  the  cause  of  action  had  not  yet 
accrued,  or  because  of  the  temporary  disabil- 
ity of  tiie  ]^laintiff  to  sue,  or  the  like,  the 
judgment  will  be  no  bar  to  a  future  action. 
(Gray  y.  Dougherty,  25  Cal.  266.) 

289.  When  point  in  issue  in  former  suit 
was  one  of  title,  and  it  is  not  pretended  that 
the  plaintiff  has  now  any  other  or  better  title 
than  he  had  when  the  first  action  was  tried, 
be  is  estopped  from  litigating  that  question  in 
the  second  action.  (Bamum  y.  Reynolds,  38 
Cal.  648.) 

Estoppel  by  mdement.  See  Estoppel,  III; 
Corporations,  Xli,  5. 

Judgment  as  a  bar.  See  Quieting  Title, 
177. 

Judgments,  of  what  conclusive.  See  Eject- 
ment.^YII,  6,  a. 

Judgment  is  not  bar  while  action  pending. 
See  Continuance,  19. 

Effect  of  judgment  on  demurrer.    See  ante. 

Judgments  oi  consular  court,  oondnsiveness 
of.    See  Ck>nsuls,  2. 

Decision  of  association,  conclusiveness  of. 
See  Unincorporated  Associations,  YI. 

Estoppel  by  judement  against  association. 
See  Unincorporated  Associations.  X. 

Beplevin,  judgment  in  is  not  a  bar  to  trover. 
See  'nx>yer,  33. 

Order  on  motion  for  new  trial.  See  New 
Trial,  XI,  3,  4. 

Conclusiveness  of  jud^ent  of  court  of  first 
instance  in  collateral  action.  See  Jurisdiction, 
154. 

Effect  of  judgment  on  habeas  corpus.  See 
Habeas  Corpus,  III,  4. 

Habeas  corpus,  judgment  on,  conclusiveness 
qL    See  Habeas  (Corpus,  III,  6. 

Prohibition^  conclusiveness  of  judgment 
upon  application.    See  Prohibition,  ll,  2. 

Venue,  judsment  on  motion  for,  conclusive- 
ness of.    See  venue,  H,  7,  h. 

Dismissal,  judgment  of,  conclusiveness. 
See  Dismissal,  Y. 

Dismissal  as  a  bar.    See  Dismissal,  Y. 

Assistance,  judgment  denying  writ  as  an 
estoppel.    See  Assistance,  Yi. 

Foreclosure  decree,  conclusiveness  of.  See 
Mortgages,  XIX,  14,  h. 

Homestead,  order  or  decree  setting  apart, 
conclusiveness  oL    See  Homesteads,  21vl,  8. 

Decree  admittinig;  will  to  probate,  conclu- 
aiveness  of  and  setting  aside.    See  Wills,  X,  8. 

Effect  of  dismissal  of  appeal  as.  See  Ap- 
peals, IX,  4. 

Petition  for  letters,  conclusiveness  of  judg- 


ment on.  See  Executors  and  Administrators, 
1,4. 

Judgment  of  probate  court,  conclusiveness 
<rf.    See  Estates  of  Deceased  Persons,  240. 

Probate  courts,  doctrine  of  res  adjudicata 
applies  to.    See  Probate  Ck>urts,  20,  et  seq. 

Order  of  sale,  conclusiveness  of.  See  Es- 
tates of  Deceased  Persons,  429. 

Ordering  resale  for  nonpayment  by  bidder, 
conclusiveness  of.  See  Estates  of  Deceased 
Persons,  440,  et  seq. 

Decree  establishmgnotioe  to  creditors,  con- 
clusiveness oL  See  JSstates  of  Deceased  Per- 
sons, 64. 

Account,  order  settling,  conclusiveness  of. 
See  Executors  and  Administrators,  YIII,  9. 

Judgment  settling  guardian's  account,  con- 
clusiveness. See  Guudian  and  Ward.  106,  et 
seq. 

Judgment  of  probate  court  setting  apart  es- 
tate, conclusiveness  of.  See  Estates  of  De- 
ceased Persons^  19. 

Decree  of  distribution,  conclusiveness  of. 
See  Trusts  and  Trustees,  168. 

Certified  copy  of  judgment,  conclusiveness 
of.    See  Public  Lands,  ^8. 

b.  Questions  not  Involved  or  Litigated ;  Dis- 
missal ;  Withdrawal  of  Defense. 

290.  Final  judgment,  to  be  bar  to  recovery 
in  another  action  between  the  same  parties, 
must  be  upon  the  same  cause  of  action ;  and 
this  although  many  of  the  facts  in  the  two 
cases  are  ictenticaL  (Hardenbergh  v.  Bacon, 
38  Cal.  356.) 

291.  A  judgment  is  conclusive  only  upon 
questions  involved  in  the  action,  and  upon 
which  it  depends,  or  upon  matters  which, 
under  the  issues,  mi^^ht  have  been  litigated 
and  decided  in  the  smt.  (Phelan  v.  G^idner, 
43  Cal.  306.) 

Cited  61  Cal.  182. 

292.  Claimant  of  proceeds  of  judgment  un- 
der rightful  owner  is  not  estopped  bv  the 
judgment  in  favor  of  the  assi^ee,  under  an 
invalid  assignment,  unless  it  is  shown  that 
Uie  fact  of  the  assignment  was  put  in  issue 
between  the  debtor  and  the  alleged  assignee. 
(Blood  V.  Marcuse,  38  Cal.  590.) 

293.  It  is  the  point  as  to  which  relief  is 
sought  and  upon  which  the  judgment  rests, 
and  not  any  incidental  or  secondary  matter 
that  may  have  been  controverted  by  the  par- 
ties, that  becomes  res  judicata.  (Fulton  v. 
Hanlow,  20  Cal.  450.) 

294.  Judgment  is  not  evidence  of  an^  mat- 
ter incidentally  cognizable  in  the  action  in 
which  it  was  rendered,  or  collateral  to  it,  or 
inferable  from  it  by  argument,  or  which  rests 
in  evidence.  (Ferrea  v.  Chabot,  63  Cal.  564, 
570.) 

Cited  65  Cal.  54. 

295.  A  judgment  only  concludes  the  parties 
as  to  facts  m  issue,  as  distinguished  from 
focts  in  controversy,  and  is  not  conclusive  of 
any  matter  which  only  comes  collaterally  in 
issue,  nor  of  any  matter  incidentally  cog- 
nizable, nor  of  any  matter  to  be  inferred  bv 
argument  from  the  judgment,  nor  of  any  col- 
lateral facts  which  are  offered  in  evidence  to 
establish  matters  or  facts  in  issue.  (Lillis  v. 
Emigrant  Ditch  Co.,  95  Cal.  553.) 
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296.  A  judicial  record  is  not  oonclaBive  as 
to  truth  of  any  allegations  not  material  and 
traversable ;  but  as  to  all  those  which  were 
material  and  traversable,  the  pdgment  is 
conclusive  between  the  same  parties  upon  the 
same  matter.   ( Wixson  v.  Devme»  67  Oal.  341.) 

297.  Doctrine  of  res  judicata  applies  onlj  to 
matters  put  in  issue  upon  record,  and  directly 
determined  by  the  court  or  jury.  It  is  not 
sufficient  that  the  point  in  dispute  was  raised 
by  the  pleadings  in  a  former  action ;  it  must 
have  been  jMiased  upon  and  determined  to 
make  the  ludnnent  in  such  action  a  bar. 
(Earl  V.  Bull,  15  Gal.  421.) 

298.  In  order  that  a  judgment  may  be  a  de« 
fense  in  another  action  on  the  ground  of  res 
judicata,  the  same  point  must  have  been  di- 
rectly in  issue,  and  determined  by  the  judg- 
ment. (Fulton  V.  Hanlow,  20  Gal.  450.) 
Gited  28  Gal.  868,  876:  26  Gal.  494;  63  Gal. 

570;  95  Gal.  569. 

299.  A  judgment  is  not  an  estopi^l,  unless 
it  appears  that  the  matter  which  it  is  claimed 
a  part]^  is  estopped  from  denying  was  deter- 
mined in  the  juogment.  (Le  Koy  v.  Bogers, 
80  Gal.  229.) 

800.  A  judgment  in  a  former  action  between 
the  plaintiff  and  the  defendants,  to  quiet  title 
to  a  portion  of  the  land  in  controversv,  is  not 
a  bar  where  it  does  not  appear  that  the  same 
title  is  in  issue,  and  it  does  appear  that  a  por- 
tion of  the  land  here  in  question  was  not  em- 
braced in  the  complaint  or  decree  in  the 
former  case.    (Knignt  v.  Roche,  66  Gal.  16.) 

801.  A  plea  of  estoppel  by  judgment  is  not 
sustained  when  the  nndings  and  judgment 
offered  in  evidence  do  not  conform  to  the  plea 
or  pass  upon  the  issues  raised  in  the  action  in 
which  such  estoppel  is  pleaded.  (Smith  v. 
Los  Angeles  I.  &  L  Go-op.  Assn.,  78  Gal.  289.) 

802.  The  action  was  brought  to  recover  the 
possession  of  a  strip  of  land  lying  along  the 
boundary  line  of  two  adjoining  ranches  sev- 
erally owned  by  the  respective  parties.  On 
the  trial  it  was  stipulated  that  each  party  was 
the  owner  of  the  land  as  described  in  his  mu- 
niments of  title,  and  the  only  point  at  issue 
was  as  to  the  proper  location  on  the  ground  of 
their  boundary  line.  The  plaintiff  offered  in 
evidence  the  judgment-roll  m  a  former  action, 
brought  by  him  against  the  grantor  of  the  de- 
fendant, wherein  it  was  determined  that  the 
parties  were  the  respective  owners  of  the 
ranches,  and  that  there  was  no  conflict  in 
their  deeds  with  respect  to  the  boundary  line. 
The  court  excluded  the  evidence.  Hela,  that 
the  ruling  was  proper.  (Burton  v.  Toad,  72 
Gal.  861.) 

808.  Although  a  jud^ent  upon  the  merits 
is  a  conclusive  determination  respecting  the 
plaintiff's  right  of  action,  and  respecting  all 
matters  directly  in  issue  in  the  action,  and 
which  might  have  been  litigated  in  respect  to 
the  plaintiff's  demand,  yet  the  judgment,  as 
an  estoppel,  is  limited  to  the  right  of  the 
plaintiff  to  maintain  the  action  in  which  it 
was  rendered,  and  a  judgment  for  the  defend- 
ant does  not  estop  him,  in  another  action 
upon  a  different  demand,  either  as  to  the  de- 
fense which  was  pleaded  in  the  former  action 
or  as  to  any  other  defense  which  might  have 
been  interposed  therein,  or  from  showing  that 


the  evidence,  which  established  an  affirmative 
defense  which  defeated  the  former  action, 
was  sufficient  also  to  establish  a  different  fact, 
which  becomes  material  to  a  defense  to  anj 
other  demand  by  the  same  plaintiff.  (Lilhs 
V.  Emigrant  Ditch  Go.,  95  Gal.  563.) 

804.  In  an  action  for  the  diversion  of  water, 
where  the  real  issue  before  the  court  is  as  to 
the  rijB^ht  of  the  defendant  to  divert  the  water, 
the  diversion  of  which  is  complained  of,  al- 
though the  defendant  pleaded  as  a  defense  a 
prescriptive  right  to  divert  a  certain  amount 
of  water,  with  respect  to  which  he  asked  an 
affirmative  relief,  tne  amount  of  the  diversion 
to  which  the  prescriptive  right  extends  is  not 
a  material  issue,  and  is  not  conclusively  deter- 
mined by  a  ludgment  in  favor  of  the  defend- 
ant, althougn  the  findings  state  such  amount, 
in  accordance  with  the  answer,  and  does  not 
preclude  him  from  defending  a  subsequent 
action  complaining  of  a  greater  diversion,  by 
proof  of  a  greater  prescriptive  right.  The  an- 
swer in  the  former  action  has  only  the  effiect, 
in  the  subsequent  action,  of  an  fnconclusive 
admission  of  the  fact  stated  as  to  the  extent 
of  the  prescriptive  right.  (Lillis  v.  Emigrant 
Ditch  Go.,  95  Gal.  553.) 

905.  Findings  outside  of  the  tssues  in  the 
former  action,  as  to  the  extent  of  the  pre- 
scriptive right,  not  entering  into  the  judgment, 
could  have  no  effect  in  that  action,  and  cannot 
have  any  greater  effect  in  a  subsequent  action 
than  would  any  other  declaration  of  the  judge 
who  tried  the  former  action,  and  cannot  have 
the  effect,  as  evidence  in  the  subsequent  action, 
to  require  a  finding  to  be  made  upon  an  issue 
upon  which  there  is  no  other  evidence  in  sup- 

S>rt  of  the  claim  made.    (Lillis  v.  Emigrant 
itch  Go.,  96  Gal.  558.) 

806.  A  judgment  for  the  plaintiffs  in  an  ac^ 
tion  between  the  grantors  of  the  lessee  and 
their  other  grantee  on  the  one  part,  and  the 
lessee  and  others  on  the  other  part,  wherein 
the  plaintiffs  alleged  that  the  lessee's  rights 
under  his  lease  had  ceased  bv  failure  to  pur- 
^ase  within  the  time  provided  for,  and  sought 
to  restrain  him  from  hindering  the  srantee 
plaintiff  from  entering  upon  the  land  to  ex- 
plore, develop,  and  extract  oil  therefrom,  and 
in  which  the  only  thing  considered  and  deter- 
mined was  the  right  of  the  lessee  to  retain 
possession  of  the  Utnd  under  his  lease  for  the 
purposes  therein  specified,  is  not  a  bar  to  an 
action  of  ejectment  oy- such  lessee  against  the 
grantee  plaintiff,  in  which  the  question  as  to 
the  lessee's  right  to  the  xKMsession  as  owner 
in  fee  of  a  part  of  the  tract  is  involved,  and  in 
which  he  makes  no  claim  of  right  to  extract 
oil  from  the  land,  and  does  not  dispute  the 
right  of  the  defendant  to  occupy  the  land  for 
the  purpose  of  taking  oil,  if  oil  exists.  (Diets 
V.  Mission  Transfer  Go.,  96  Gal.  92.) 

807.  A  judgment  in  favor  of  the  plaintiff,  in 
an  action  brought  by  him  against  a  sheriff  for 
taking  goods,  and  in  which  tne  sheriff  justified 
under  an  execution  in  favor  of  A  and  against 
B,  is  not  a  bar  in  a  subsequent  suit  brought 
by  the  same  plaintiff  against  the  sheriff  for 
takinff  the  same  goods,  and  in  which  ib» 
sheriff  justifies  under  an  execution  in  favor  of 
G  and  against  B.  (Stoops  v.  Woods,  45  Gal.489.) 

308.  The  action  was  brought  to  compel  the 
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defendant  to  reassign  to  the  plaintiff,  Hamil,  a 
Todgment  which  he  had  recovered  against  one 
Watson  on  the  12th  of  May,  18B4,  and  which, 
on  the  same  day,  he  had  assigned  to  the  defend- 
ant, Mcllroy.  The  reassi^ment  was  claimed 
on  the  ground  that  the  original  assignment  to 
the  defendant  was  without  consideration.  C^ 
March  20,  1883,  one  Dufresnoy  recovered  a 
judgment  against  Hamil,  and  assigned  it  to 
one  Briggs,  who  filed  a  petition  in  the  supe- 
rior court,  joining  Dufresnoy  with  him,  asking 
that  the  judgment  against  Watson  be  set  on 
by  the  Judgment  in  lavor  of  Dufresnoy,  be- 
cause Watson  was  Uie  nominal  and  Dufresnoy 
the  real  party  in  the  action  of  Hamil  v.  Wat- 
son. The  court  denied  the  petition,  finding 
that  the  judgment  in  favor  of  Hamil  had  been 
assigned  to  Mcllrov,  and  could  not  be  offset 
because  it  was  for  tne  value  of  property  which 
was  exempt  from  execution.  Held,  that  the 
proceeding  to  set  off  the  judgment  was  not  res 
adjudicata  of  any  issue  m  the  present  case. 
(Hamil  v.  Mcllroy,  76  Cal.  312.) 

309.  A  complaint  by  a  married  woman  upon 
a  guaranty  of  the  defendant  for  the  repayment 
to  her  and  her  husband  of  a  portion  of  certain 
moneys  invested  by  them  in  a  business  in 
which  defendant  is  mterested,  showing  that  a 

..previous  action  had  been  brought  against  the 
defendant  by  the  plaintiff  upon  notes  given  by 
the  defendant  to  the  plaintiff  for  arrowed 
money,  which  was  her  separate  property,  and 
which  notes  were  adjudged  to  have  been  paid 
by^  investment  of  the  plaintiff's  money  in  the 
said  business  on  the  order  of  plaintiff's  hus- 
band, and  averring  further  that  no  part  of  the 
money  invested  by  the  plaintiff  had  ever  been 
refunded,  and  that  her  nusband  had  assigned 
his  rights  to  her,  and  seeking  a  judgment 
against  the  defendant  on  the  guaranty,  is  not 
demurrable  on  the  ground  that  the  complaint 
shows  a  former  adjudication  against  the  plain- 
tiff of  the  subject  matter  of  the  present  action. 
(Munson  v.  Bowen,  80  Cal.  672.) 

310.  A  judgment  is  conclusive  not  only  of 
what  was  in  fact  determined,  but  also  of  idl 
matters  which  might  have  been  presented  in 
support  of  the  cause  of  action  and  litigated  in 
the  action.  ( Woolverton  v.  Baker,  98  Oal.  628. ) 

311.  A  judgment  is  conclusive  upon  all 
questions  involved  in  the  action  and  upon 
which  it  depends,  and  upon  matters  which, 
under  the  issues,  might  have  been  litigated 
and  decided  in  the  case ;  and  the  presumption 
<tf  law  is  that  all  such  issues  were  actually 
heard  and  decided.  (Pamell  v.  Hahn,  61 
Cal.  131.) 

Cited  98  Oal.  632. 

312.  The  former  judgment  of  a  court  having 
jurisdiction  over  tne  subject  matter  and  the 
parties  is  a  bar  to  a  second  suit  upon  the  same 
cause  of  action  between  the  same  parties  or 
their  privies,  and  is  conclusive,  not  onlv  upon 
every  question  involved  therein  and  thereby 
determmed,  but  also  as  to  every  other  matter 
which  the  parties  might  have  utigated  in  the 
cause,  and  which  they  might  have  decided. 
(Gray  v.  Dougherty,  26  Oal.  266.) 
Cited29Cal.  621;  30  OaL311;  32  Oal.  189, 296; 

33  Cal.  469:  36  Oal.  38,  233;  38  Oal.  647;  66 
Oal.  639;  ih  Cal.  348;  12  Or.  293. 

313.  The  rule  that  a  judgment  of  a  court 


having  jurisdiction  directly  upon  the  point  in 
controversy  is  as  a  plea  a  bar,  and  as  evi- 
dence conclusive  between  the  same  parties 
and  their  privies,  is  restricted  to  facts  directly 
in  issue,  and  does  not  embrace  facts  which 
may  be  in  controversy  but  rest  in  evidence. 
(Garwood  v.  Garwood,  29  Oal.  614.) 
Cited  82  Oal.  189;  36  Cal.  38;  56 Cal.  420;  63 

Cal.  670;  73  Cal.  270;  96  Cal.  660;  14  Or. 

674. 

Title  which  might  have  been  litigated.  See 
post,  427. 

314.  If  equitable  defense,  set  up  in  answer, 
is  withdrawn  before  trial,  the  judgment  in 
the  action  is  not  res  adjudicata  as  to  the  equi- 
table defense  thus  set  up.  (Hough  v.  Waters, 
30  Cal.  309.) 

Cited  48  Cal.  392;  73  Oal.  165. 

315.  Judgment  rendered  in  action  where 
equitable  defense  was  dismissed  without  being 
presented  to  the  court  is  not  a  bar  to  a  sul^ 
sequent  action,  begun  in  due  time,  embracing 
the  subject  matter  of  the  equitable  defense. 
(McCreary  v.  Casey,  46  Cal.  128.) 

Cited  79  Cal.  489. 

316.  If  in  an  action  to  set  aside  a  deed  as  a 
cloud  on  plaintiff's  title  there  is  more  than 
one  *  defendant,  and  plaintiff  recovers  judg- 
ment against  one,  but  the  bill  is  dismissed  as 
to  the  other  defendant,  this  judgment  does 
not  estop  plaintiff  as  to  the  title,  in  a  suit  to 
recover  possession  of  the  same  land,  after- 
wards brought  by  the  defendant  as  to  whom 
the  bill  was  dismissed.  (Marshall  v.  Shafter, 
32  Oal.  176.) 

Dismissal  of  complaint  as  bar.   See  poet,  341. 

Matters  excluded  from  consideration.  See 
post,  833. 

Equitable  defenses  not  passed  on.  See 
post,  X,  9,  e. 

Estoppel,  where  valid  defense  not  pleaded. 
See  Executions,  348. 

Res  adjudicata,  judgment  in  former  action 
seeking  maintenance.  See  Marriage  and 
Divorce,  263. 

Judgment  in  action  for  price  does  not  bar 
action  for  breach  of  warranty.    See  Sales,  179. 

New  action  when  not  barred.  See  Mexican 
Lands,  282,  et  seq. 

Does  not  estop  defendant  from  contesting 

Elaintiff's  right  to  public  land.    See  Public 
lands,  601. 

c.  New   Matters;   Titles   Subsequently  Ac- 
quired. 

317.  Bar  of  judgment  is  limited  to  rights  of 
parties  as  they  existed  at  time  when  it  was 
rendered,  and  neither  the  parties  nor  their 
privies  are  precluded  from  snowing  in  a  sub- 
sequent action  any  new  matters  occurrine 
after  its  rendition  which  give  the  defeated 
party  a  title  or  right  of  possession.  (Thrift 
V.  Delaney,  69  Cal.  188.) 

818.  The  bar  of  a  judgment  and  verdict  in 
an  action  to  recover  the  possession  of  real 
estate  is  limited  to  the  rights  of  the  parties 
as  they  existed  at  the  time  when  it  was  ren- 
dered, and  neither  the  parties  nor  their  priv- 
ies are  precluded  b^  the  same  from  showing, 
in  a  subfl»quent  action,  that  their  rights  have 
been  variea  or  extinguished  at  a  period  after 
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the  rendition  of  the  yerdict  and  judgment. 
(Oap^rton  y.  Schmidt,  26  Cal.  479.) 
Gited  32  Gal.  197,  200;  83  CaU  459;  95  GaL 
559;  19  Key.  382. 

319*  Judgment  constitutes  no  defense  to 
cause  of  action  which  accrued  between  the 
same  parties  and  upon  the  same  subject  mat- 
ter after  the  rendition  of  such  judgment. 
(Jones  y.  Gity  of  Petaluma,  36  Gal.  230.) 
Gited  41  Gal.  227 ;  2  Mont.  369. 

320.  Judgment  in  ejectment  is  not  an  es- 
toppel as  to  new  matters  occurring  after  its 
rendition,  which  giye  the  defendant  a  title  or 
right  of  possession ;  and,  if  such  new  matters 
are  in  pais,  they  may  be  proyed  by  parol. 
(Mahoney  y.  Van  Winkle,  33  Gal.  448.) 
Gited  69  Gal.  191. 

321.  Where  alleged  new  fact  existed  at  com- 
mencement of  former  action  in  which  the 
point  in  issue  was  the  same,  and  the  plaintiff 
neelected  to  ayail  himself  oi  it,  he  is  not  en- 
titted  to  set  it  up  in  a  subsequent  action. 
(Sulliyan  y.  Triunio  Min.  Go.,  39  Gal.  459.) 
Gited  98  Gal.  632. 

822.  A  judgment  in  ejectment  is  not  a  bar 
as  against  a  title  not  in  issue  in  the  action. 
(Bums  y.  Hodgdon,  64  Gal.  72.) 

323.  If.  during  the  pudency  of  an  action  of 
ejectment,  a  new  plaintiff  is  substituted  for 
the  original  one,  and  iud^ent  is  rendered  for 
the  defendant,  the  substituted  plaintiff  is  not 
estopped  by  the  judgment  from  afterwards 
maintaining;  an  action  on  a  title  not  deriyed 
from  the  original  plaintiff  in  the  first  action, 
and  which  was  not  litigated  in  that  action. 
(Barrett  y.  Birge,  50  Gal.  655.) 

324.  A  was  the  owner  of  certain  houses 
and  lots.  B  obtained  a  iudgment  against 
him,  sold  the  property,  and  obtained  a  sher- 
iff's deed*  AJfter  B^s  purchase,  G  com- 
menced an  action  against  A  to  foreclose  a 
mechanic's  lien  on  the  property,  which  lien 
had  been  recorded  before  B's  judgment  had 
been  docketed,  but  did  not  make  B  a  party 
defendant.  G  obtained  judgment  of  fore- 
closure, and  had  the  property  sold,  and  be- 
came the  purchaser.  A  then  purchased  of 
B  the  title  which  he  had  acquired  by  his 
sheriff's  deed.  In  an  action  brought  by  G 
against  A  to  recoyer  possession,  held,  that 
A  was  not  estopped  by  G's  judgment  from 
asserting  the  new  title  he  had  acquired  by 
the  deed  from  B.  (Flandreau  y.  Downey,  23 
Gal.  354.) 

825.  The  title  to  public  squares  which 
passed  to  the  city  and  county  oy  the  act  of 
Gongress  of  July  1, 1864,  havins  been  acquired 
after  issue  joined  in  an  action  Drought  by  the 
attorney  general  in  behalf  of  the  people  to 
enforce  the  city's  title  to  a  public  square,  and 
after  the  case  was  submitted  for  decision,  and 
not  beins  in  issue  therein,  and  the  attorney 
general  <u  the  state  having  no  power  to  suli- 
mit  to  the  determination  of  any^  tribunal  the 
title  of  the  government  of  the  United  States, 
the  judgment  in  such  action  against  the 
plaintiff  could  not  conclude  or  affect  the  title 
of  the  city  and  county  acquired  under  the  act 
of  Gongress.  (People  ez  rel.  Bryant  y.  Hol- 
laday,  98  Gal.  241.) 
Gited  93  Gal.  492. 


328.  The  action  was  brought  to  cause  the  re- 
moval of  certain  buildings  and  fences  from  a 
tract  of  land  designated  upon  the  map  of  the 
city  and  county  of  San  Francisco  as  Lafayette 
Park.  The  complaint  alleged  tliat  on  the  1 1  th 
of  March,  1858,  the  land  hiui  been  dedicated  to 
pu  blic  use  as  a  public  square,  and  that  the  dedi- 
cation had  been  accepted  by  the  public  The 
defendants  denied  that  the  land  ever  had  been 
dedicated  or  was  a  pubUc  park,  and  set  up  in 
bar  of  the  action  a  judgment  rendered  on  the 
11th  of  July,  1864,  in  an  action  brought  by  the 
attorney  general,  in  the  name  of  the  people, 
against  the  defendants  and  their  predecessors, 
by  which  it  was  adjudged  that  the  land  in 
question  never  had  been  dedicated  to  public 
use,  but  was  the  private  property  of  the  de- 
fendant Holladay.  At  the  time  of  the  com- 
mencement of  the  former  action,  and  at  the 
time  issue  therein  was  joined,  the  legal  title 
to  the  land  was  in  the  government  of  the 
United  States,  and  did  not  pass  from  it  until 
the  passage  of  the  act  of  Gongrees  of  July  1, 
1864,  and  then  only  in  trust  for  the  uses  and 
purposes  specified  in  the  ordinances  of  the 
cit^  and  county  of  San  Francisco,  which  were 
ratified  by  the  act  of  the  legislature  of  March 
11, 1858.  Held,  that  the  title  which  passed 
to  the  city  and  county  of  San  Francisco,  by 
the  act  of  July  1, 1864,  was  unaffected  by  the 
judgment  pleaded  in  bar,  (1)  because  it  was 
squired  long  after  issue  was  joined  in  the  ac- 
tion in  which  the  judgment  was  rendered  and 
the  cause  submitted  for  dedsion,  and  was  not 
put  in  issue  therein;  and  (2)  because  tlie  at^ 
tomey  general  of  the  state  had  no  power  to 
submit  the  title  of  the  government  of  the 
United  States  to  adjudication.  (People  ex 
rel.  Bryant  y.  Holladay,  68  Gal.  439.) 
Gited  70  Gal.  324;  76(;al.  21,  22;  87  GaL  384; 

93  Gal.  246. 

827.  Gn  the  20th  of  January,  1879,  the  land 
in  controversy  was  public  land  of  the  United 
States,  and  open  to  pre-emption  or  homestead 
entry.  On  that  day  one  Tnrift  made  a  home- 
steaa  entry  upon  it  by  filing  with  the  register 
and  receiver  of  the  proper  United  States 
land-office  the  requisite  application  and  affi- 
davit, and  paying  them  their  fee  and  com- 
mission. On  the  15th  of  April,  1879,  th% 
defendant,  Delaney,  brought  an  action  against 
Thrift  to  recoyer  the  possession  of  the  land. 
The  complaint  alleged  that  Delanejr  was  the 
owner  ana  seised  in  fee  of  the  premises,  and 
that  Thrift  had  entered  and  ousted  him  there- 
from. The  answer  was  a  specific  denial  of 
these  allegations.  On  the  trial  Delaney  of- 
fered no  evidence  of  a  paper  title,  but  relied 
solel^ron  evidence  of  prior  actual  possession 
and  inclosure  of  the  land.  Thrift  contested 
his  risht  to  recover  on  that  ground,  but  did 
not  o&r  any  evidence  of  his  homestead  entry. 
Judgment  was  rendered  in  favor  of  Delaney, 
under  which  he  was  placed  in  possession. 
Subsequently  Thrift  commuted  his  home- 
stead entry  to  a  cash  entry,  and  a  United 
States  patent  for  the  land  was  issued  to  him. 
Thereafter  he  commenced  the  present  action 
to  recover  possession  of  the  land,  in  bar  of 
which  the  defendant  pleaded  the  former  judg- 
ment in  his  favor,  ueld,  that  the  judgment 
was  not  a  bar,  as  the  patent  based  upon  the 
I  cash  entry  gave  the  plaintiff  a  new  title,  which 
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mm  not  ppt  in  iasue  in  the  former  action* 
(Thrift  v.  l)elaney,  00  Cal.  188.) 
Cited  86  Cal.  113. 

328.  A  lodgment  in  ejectment,  where  both 
partiea  claimed  under  executory  contract8 
from  the  holder  of  a  Mexican  grant,  is  a  bar 
in  a  aubaequent  action  between  the  same 
parties,  notwithstanding  the  common  grantor 
received  his  patent  subsequent  to  the  judg- 
ment.   (Phelan  ▼.  Tyler,  64  Cal,  80.) 

329.  Even  if  there  were  a  final  judgment 
in  the  suit  of  City  of  Ban  Francisco  v.  Hey- 
denfeldt,  in  favor  of  defendant,  it  would  not 
bar  a  subsequent  suit  by  the  board  of  educa- 
tion  holding  the  title  of  the  city  and  the  fund 
commissioners,  because  the  decision  in  that 
case  may  have  been  and  probably  was  based 
upon  the  ground  that  the  title  was  in  the  com« 
missioners.  (Board  of  Education  v.  Fowler, 
19  Cal.  11.) 

d.  Decrees  in  Equity  as  Res  Judicata. 

See  poet,  X,  9,  f. 

330.  Judgmer.t  of  court  of  equitv  is  equally 
effectual  as  res  judicata  as  that  of  a  court  of 
law,  but  the  nature  of  their  different  jurisdic- 
tions must  be  considered  in  order  to  determine 
what  was  the  exact  matter  decided,  and  upon 
what  points  the  judgment  operates  as  a  tinal 
adjudication.  (Fulton  v.  Hanlow,  20Cal.  460.) 

e.  Proceedings  at  Law  as  Bar  to  Suits  in 

Equity. 

831.  A  judgment  in  ejectment  obtained  by 
the  grantee  ca  a  deceased  person  a^inst  the 
executors  of  his  estate,  even  if  binding  on  the 
creditors  of  the  testator  to  the  same  extent 
that  it  is  binding  on  the  executors,  the  de- 
fendanta,  is  not  a  bar  to  a  bill  in  equity  filed 
by  the  executors  or  the  creditors  of  the  testa- 
tor, to  set  aside  the  deed  on  which  the  judg- 
ment in  ejectment  was  obtained,  as  having 
been  made  to  defraud  creditors.  (Hills  v. 
Sherwood,  48  CaL  386.) 

832.  A  judgment  at  law  against  the  defend- 
ant in  ejectment  is  not  a  bar  to  a  bill  in  equity 
addressed  by  the  defendants  in  the  ejectment 
suit  to  the  equity  side  of  the  court,  if  the  re- 
lief sought  is  purely  of  equitable  cognisance. 
(Hills  ▼.  Sherwood,  48  Cal.  386.) 

333.  Where,  in  an  action  at  law,  the  de- 
fendants in  tneir  answer  set  up  and  claim  a 
setoff  to  plaintiff's  demand,  and  on  the  trial 
of  the  action  the  record  shows  that  the  court 
excluded  all  evidence  of  the  demand  sought 
to  be  set  off,  and  gave  judgment  for  plaintiff, 
the  judgment  in  the  action  at  law  cannot  be 
l>leadea  or  claimed  as  an  estoppel  in  an  ac- 
tion idterwards  brought  by  the  defendants  in 
a  court  of  equity  to  enforce  the  setoff.  Hobbs 
V.  Duff,  23  Cal.  696.) 

334.  A  judgment  in  favor  of  the  plaintiff  in 
an  action  of  ejectment  does  not  ostop  the 
defendant  from  maintaining  an  action  for  the 
specific  performance  of  a  contract  made  by 
tne  plaintiff  before  the  commencement  of  the 
action  of  ejectment  to  convey  the  same  land 
to  the  defendant,  provided  tne  equitable  de- 
fense was  not  set  up  in  the  answer,  and 
passed  on  by  the  court.  (Hough  v.  Waters, 
§OCal.  30).) 


336.  A  previous  adjudication,  in  which 
same  rights  were  put  in  issue,  may  be  prop- 
erly pleaded  by  wa^  of  estoppel  in  a  subse- 
quent proceeding  in  equit^r  between  the 
same  parties.  (San  Francisco  v.  Spring 
Valley  Water  Works,  39  Cal.  473.) 

Judgment  in  ejectment  does  not  bar  suit  to 
quiet  title  by  successor.    See  poet,  448. 

f  •  Decrees  in  Equity  as  Bar  to  Proceedings  at 

Law. 

386.  Under  California  practice,  decree  in 
equity  may  be  pleaded  in  bar  of  a  subsequent 
action  at  law.  (Wolverton  v.  Baker,  86  Cal. 
591.) 

337.  In  suit  in  equity  to  enjoin  sheriff  and 
the  plaintiffs  in  an  execution  from  selling  real 
estate,  on  the  ground  that  the  sale  would  be 
a  cloud  upon  plaintiff's  title,  a  judgment 
denying  the  injunction  and  dismissing  the 
complaint  is  not  an  estoppel  so  as  to  prevent 
plaintiffs  from  showing  the  truth  upon  the 
subject^  in  a  subsequent  action  to  recover 
possession  of  the  property.  (Flandreau  v. 
Downey,  23  Cal.  354.) 

338.  The  cit^  and  county  of  San  Francisco 
filed  a  complaint  for  the  purpose  of  obtaining 
an  injunction  against  the  execution  of  a  deed 
b^  the  sheriff  to  a  purchaser  under  an  execu- 
tion sale  of  property  held  by  the  city,  mak- 
ing the  purchaser,  the  judgment  creditor,  and 
the  sheriff,  parties  defendant.  The  complaint 
set  up  the  nature  of  the  city's  title  to  the 
property,  and  facts  going  to  show  that  it  was 
not  the  subject  of  levy  and  sale  under  execu- 
tion, and  averred  tnat  a  deed  to  the  pur- 
chaser would  be  a  cloud  upon  the  title.  The 
defendants  answered,  the  judgment  debtor 
and  sheriff  disclaiming  all  interest  in  the 
controversy,  and  the  purchaser  denying  in 
substance  the  several  grounds  of  equitable  in- 
terposition. The  case  was  submitted  on  the 
pleadiius  alone,  and  the  decision  was  to  the 
effect  that  Uie  sale  under  the  judgment  and 
execution  was  valid  and  effectual  to  pass  the 
title  of  the  premises  to  the  purchaser,  and 
that  there  was  no  equity  in  the  complaint, 
and  adjudging  that  the  complaint  be  dis- 
missed as  to  the  judgment  creditor  and  the 
sheriff,  and  that  the  purchaser  was  entitled  to 
a  conveyance  from  the  sheriff.  Held,  that  the 
purchaser's  title  was  not  so  adjudicated  in 
this  action  or  established  by  the  decree  as 
to  become  res  judicata,  but  was  still  open  to 
be  controverted  in  a  subsequent  action  of 
ejectment  between  the  parties  or  their  privies. 
(Fulton  V.  Hanlow,  20  Cal.  450.) 

Cited 42  Cal.  556;  55  Cal.  176;  69   Cal.  592; 
95  Cal.  559 ;  distmguished  75  Cal.  141. 

339.  Such  a  decree,  by  adjudging  that  there 
was  no  equity  in  the  complaint,  established 
the  fact  that  the  matters  alleged  were  not 
sufficient  for  the  exercise  of  the  jurisdiction  of 
a  court  of  equity,  and,  after  this  conclusion 
was  reached,  nothing  was  left  for  the  court 
but  to  deny  the  injunction  and  dismiss  the 
suit;  any  determination  as  to  the  truth  or 
falsity  of  the  matters  allegeil  was  unnecessary 
and  foreign  to  the  case,  and  could  not  affect 
the  rights  of  the  parties  in  this  respect  when 
subsequently  presented  in  a  court  of  law. 
(Fulton  V.  Hanlow,  20  Cal.  450.) 
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340.  The  only  judgment  that  could  be 
given  in  the  equitable  suit  was  merely  one 
granting  or  denying  an  injunction,  and  the 
only  direct  point  upon  which  that  judgment 
could  be  based  was  that  the  deed  would  or 
would  not  be  a  cloud  upon  the  plaintiff's  title. 
(Fulton  V.  Hanlow,  20  Oal.  450.)    * 

841.  Arnold  commenced  a  suit  in  equity 
against  Hamm,  Gallup  &  Gwin,  averring  that 
he  was  in  possession  of  a  tract  of  land,  and 
Gallup  had  executed  a  deed  of  the  land  to 
Gwin  in  1856,  in  trust  for  Hamm,  and  that 
neither  Gallup  nor  Gwin  had  any  title  to  the 
land,  and  asking  that  this  adverse  claim  be 
adjudged  null  and  void.  Hamm  answered, 
denying  that  he  claimed  any  interest  in  the 
land  under  the  d^d.  On  the  trial  the  com- 
plaint was  dismissed  as  to  Hamm,  and  judg- 
ment rendered  against  the  other  aefendants. 
Arnold,  in  1857,  purchased  the  land  at  a  sale 
on  an  execution  issued  on  a  judgment  against 
Packard  Hamm,  grantor.  Hamm  afterwards 
brought  an  action  against  Arnold  to  recover 
possession  of  the  land.  Held,  that  Arnold 
was  not  estopped  by  the  judgment  in  the 
equity  suit  dismissing  his  complaint  as  to 
Hamm,  from  proving  title  under  his  sheriff's 
deed.  (Hamm  v.  Arnold,  23  Cal.  873.) 
Cited  82  Oal.  199. 

Ejectment  is  not  bar  to  action  to  enforce 
trust.    See  Trusts  and  Trustees,  218. 

g.  Judgments  in  Actions  for  Repeated  or  (Con- 
tinuous Torts. 

342.  If  action  be  brought  to  recover  posses- 
sion of  lot  of  i>ersonal  property,  wrongfully 
taken  and  detained,  and  if  the  wrongful  tak- 
ing was  one  continuous  and  tortious  act,  a 
verdict  and  judgment  in  that  action  will  be 
a  bar  to  a  subsequent  suit  for  the  remainder 
of  the  property.  (Herriter  v.  Porter,  23  Oal. 
385.) 

343.  Judgment  for  defendants,  in  action  for 
trespassing  of  defendants'  cattle  on  the  plain- 
tiff's land,  held  not  to  be  a  bar  to  a  subse- 
quent action  for  similar  trespasses  occurring 
prior  to  those  alleged  in  the  former  action. 
(De  la  Guerra  v.  Newhall,  56  Cal.  21.) 

h.  Judgment  Determining  Status  of  Person. 

344.  Judgment  in  a  proceeding  whose  direct 
purpose  and  end  is  to  obtain  a  determhiation 
of  the  personal,  political,  or  legal  condition  of 
a  particular  person,  is  conclusive  upon  such 
condition.  (Gridley  v.  Boggs,  62  C^l.  190, 
201.) 

345.  Judgment  of  probate  court  rejecting 
will  on  the  ground  tnat  the  testator  was  of 
unsound  mind  is  properly  rejected  when  of- 
fered in  evidence  m  a  subsequent  action  to 
set  aside  a  deed  of  trust  by  the  testator  of  the 
ground  of  his  mental  unsoundness.  (Gridley 
v.  Boggs,  62  Cal.  190,  201.) 

Issue  as  to  insanity,  conclusiveness  of  judg- 
ment.   See  Insanity,  YII. 

Judgment  to  declare  one  a  trustee  is  a  bar 
if  no  new  facts  are  disclosed.  See  Public 
Lands,  859. 

i.  Judgments  Determining  Status  of  Prop- 
erty, Particular  Facts  or  Oonstruing  Con- 
tracts. 


]  346.  The  state  obtained  a  judgment  against 
the  holder  of  a  certificate  of  purchase,  fore- 
'  closing  the  interest  of  the  holder,  and  annol- 
:  ling  the  certificate  and  awardms  costs  to  the 
state.  Execution  was  returnea  unsatisfied, 
and  a  portion  of  the  money  paid  upon  the 
certificate  was  applied  to  the  payment  of  the 
judgment.  The  holder  applied  for  mandamus 
to  compel  the  surveyor  general  to  issue  a  cer- 
tificate for  all  the  money  paid  on  the  certifi- 
cate of  purchase,  on  the  ground  that  the  state 
never  had  title  to  the  Und.  Held,  that  the 
judgment  was  a  bar  to  the  application.  (Hart- 
son  V.  Shanklin,  57  Cal.  o58:  Hartson  v. 
Shanklin,  58  Cal.  248.) 

347.  A  plaintiff  in  ejectment  based  his 
right  upon  a  certificate  of  purchase  from  the 
state ;  the  defendant  based  his  right  upon  a 
homestead  claim  from  the  United  States ;  the 
plaintiff  had  judgment.  Afterwards  the  de- 
fendant brous[ht  an  action  to  quiet  title 
against  the  plaintiff,  and  offered  to  show  that 
after  the  former  judgment  it  had  been  deter- 
mined in  a  contest  in  the  United  States  land- 
office  that  the  land  was  public  land  of  the 
United  States,  and  had  never  been  lawfully 
selected  by  the  state.  Held,  that  the  former 
judgment  was  conclusive  between  the  parties 
that  the  state  selection  was  valid.  (Shinn  v. 
Young,  57  Cal.  525.) 

Distinguished  69  Cal.  194. 

348.  The  action  was  brought  by  the  city 
and  county  of  San  Francisco  to  recover  the 
possession  of  certain  land  forming  part  of 
what  ia  known  as  Lafayette  Park.  The  plain- 
tiff claimed  that  the  land  had  been  dedicated 
as  a  public  square,  and  that  it  held  the  legal 
title  in  trust  for  such  purpose  under  the  tCct 
of  Congress  of  July  1,  1864,  and  the  act  of  the 
legislature  of  March  1 1 ,  1858.   The  defendants 

S leaded  in  bar  of  the  action  a  judgment  ren- 
ered  in  favor  of  Holladay,  in  an  action 
brought  by  him  against  the  city  and  oountv, 
on  the  17th  of  December,  1864,  to  quiet  his 
title,  in  which  it  was  decided  that  the  land 
never  had  been  dedicated  as  a  park,  and  that 
the  city  and  county  had  no  title  thereto. 
Held,  Uiat  the  action  having  been  brought 
subsequent  to  the  passage  of  the  act  of  July 
1,  1864,  the  judgment  rendered  therein  was  a 
bar  to  the  present  action.  (City  and  Oounty 
of  San  Francisco  v.  Holladay,  76  Cal.  18.) 
Cited  93  Cal.  247. 

349.  If  defense  made  by  sureties  to  promis- 
sory note  is  that  a  deed  to  a  tract  of  land  has 
been  given  to  the  plaintiff  by  the  principal 
to  the  note,  in  satisfaction  thereof,  and  the 
case  is  tried  on  this  issue,  and  judgment  ren- 
dered for  the  defendants,  this  is  res  ad  judicata 
as  to  that  issue ;  and  the  same  matter  cannot 
be  again  litigated  between  the  parties  in  an 
action  to  recover  possession  of  the  land. 
(Jackson  v.  Lodge,  36  Cal.  28.) 

350.  A  judgment  in  favor  of  a  widow  against 
the  administrator  and  heirs  of  her  deceased 
husband,  establishing  her  right  to  certain 
land  as  having  been  aoquirS  by  her  hus- 
band's investment  of  her  separate  funds,  and 
compelling  a  conveyance  to  her  of  such  land, 
conclusively  determines  that  that  land  be- 
longed to  her  as  her  separate  estate,  and  that 
the  estate  of  the  husband  had  no  title  to  it 
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acquired  from  any  other  tooroe;  and  a  title 
acquired  by  the  husband  from  another  source 
cannot  prevail  as  to  any  portion  of  the  land 
includea  in  the  judgment.  (Gage  t«  Downey, 
79  Oal.  140.) 

851.  In  an  action  to  compel  a  reconveyance 
of  land  alleged  to  have  been  conveyed  to  one 
of  the  defendants  upon  the  sole  consideration 
and  condition  that  the  grantee  would  apply  a 
suffident  portion  of  the  rents  for  her  support 
and  maintenance  during  life,  on  account  of 
the  alleged  breach  of  such  condition,  a  judg- 
ment in  a  former  action  between  the  same 
parties,  the  complaint  in  which  set  up  the 
same  conveyance,  and  alleged  that  it  had  been 
made  upon  the  sole  consideration  that  the 
grantor  should  hold  the  same  in  trust  for  her, 
and  that  the  rents,  issues,  and  profits  should 
be  applied  in  providins  for  her  support  and 
maintenance  ouring  me,  and  that  they  had 
not  been  so  applied,  and  sought  a  judgment 
that  she  was  tne  owner  of  the  premises,  as 
i^inst  the  defendants,  and  that  the  prem- 
ises be  reconveyed  to  her,  in  which  action  the 
court  adjudjged  that  the  defendants  as  against 
the  plaintiff  were  the  owners  of  the  land  in 
fee  simple,  free  and  dear  of  any  and  all  trusts, 
exceptions,  limitations,  and  conditions  set 
lortii  and  alleged  in  said  complaint,  consti- 
tutes a  complete  defense  and  bar  to  the  new 
action  by  way  of  estoppeL  (Wolverton  t. 
Baker,  08  Oal.  628.) 

352.  The  change  of  the  allegation  of  the 
violation  of  a  trust  in  the  former  action  to 
that  of  a  breach  of  condition  alleged  in  this 
action  is  immaterial,  the  cause  of  action 
beii^  substantiall^r  the  same  in  both  actions. 
A  party  cannot  litigate  his  cause  of  action  by 
piecemeaJ,  and,  after  a  judgment  a^nst  him, 
seek  in  another  action  to  obtain  relief  depend- 
ent upon  the  transaction  therein  adjudged,  by 
bringing  forward  claims  and  demands  prop- 
erly oelongins  to  the  first  action,  and  which 
should  have  Deen  alleged  in  the  complaint 
therein  as  part  of  the  lacts  constituting  the 
cause  of  action.  (Wolverton  v.  Baker,  98 
Oal.  628.) 

353.  The  former  judgment  being  condudve 
that  the  land  was  nree  from  the  conditions  set 
forth  in  the  complaint  in  the  former  action, 
which  alleged  that  a  portion  of  the  rents 
should  be  applied  to  the  support  of  the  plain- 
tiff, any  suosequent  failure  to  so  apply  the 
rents  would  not  impair  the  tenure  of  the  de- 
fendants, and  the  plaintiS  has  no  new  cause 
of  action  by  reason  of  such  subsequent  fail- 
ure, alleged  in  this  action  as  a  breach  of  con- 
dition.   (Wolverton  ▼.  Baker,  98  Gal.  628.) 

854.  A  judgment  in  a  former  action  upon  an 
alleg^  contract  for  services,  the  complaint  in 
which  allied  that  plaintifb'  compensation 
under  the  agreement  amounted  to  eighteen 
hundred  and  seventy-five  dollars,  and  also 
alleged  a  new  agreement,  that  the  plaintiff 
should  accept  one  thousand  dollars  in  consid- 
eration of  immediate  payment,  in  which  for- 
mer action  the  court  decided  that  the  services 
alleged  were  performed  at  the  request  of  a 
third  party,  and  not  at  the  request  of  the  de- 
fendant, is  conclusive  in  bar  of  another  action 
flubsequently  brought  to  recover  the  reason- 
able value  of  the  same  services,  alleged  to 
Cau  Dioxsr,  Vol.  1L>102 


have  been  rendered  at  defendant's  instance 
and  request.    (Toomy  v.  Hale,  100  Cal.  172.) 

855.  In  an  action  to  recover  an  excess  of 
price  received  by  defendant  from  the  sale  of 
propertv  transferred  by  absolute  deed  from 
plamtifr  to  defendant,  which  it  was  allesed 
was  ^iven  as  security  for  indebtedness,  a  for- 
mer judgment  between  the  same  parties  in  an 
action  to  set  aside  the  deed,  the  gist  of  which 
was  as  to  whether  the  conveyance  was  abso- 
lute or  merely  as  security,  is  admissible  in 
bar  of  the  action  after  the  time  for  appeal  in 
the  former  action  has  elapsed.  (Harris  v. 
Bamhart,  97  Gal.  546.) 
Gited  99  Oal.  476. 

356.  In  action  to  recover  damages  for  breach 
of  alleged  contract  for  sale  of  real  estate,  the 
defendant  pleaded  tiiat  in  an  action  brought 
by  him  a^^ainst  the  plaintiff  and  others  to 
quiet  his  title  to  the  land  in  question,  the  said 
plaintiff,  for  an  suitable  defense,  set  up  the 
contract  in  question  and  prayed  tor  a  spedfic 
performance,  and  that  juagment  was  rendered 
against  him;  and  the  court  found  accord- 
ingly. Held;  that  judgment  rendered  in  the 
former  case  is,  as  a  plea,  a  bar,  and,  as  evi- 
dence, conclusive  in  this  action  against  the 
Slaintiff.  (Pamell  v.  Hahn,  61  Gal.  131.) 
ited  78  Gal.  278 ;  86  Gal.  594 ;  98  Gal.  632. 

Estoppel  by  judgment  in  case  of  contest  to 
purchase  land.    8^  Public  Lands,  XVII,  12. 

Former  judgment  in  action  for  diversion  of 
water  as  res  adjudicata.  8ee  Watercourses, 
XIV,  2,  p,  E. 

Gonclusiveness  as  to  character  of  land.  See 
Swamp  and  Overflowed  Lands,  17. 

Fraudulent  conveyance,  judgment  as  to  as 
evidence.  See  Bankruptcy  and  Insolvency, 
285. 

Judgment  determining  validity  of  certificate 
of  purchase,  conclusiveness  of.  See  Public 
Lands,  429. 

Judgment  does  not  bar  acquiring  of  new 
title.    See  Public  Lands,  849. 

findings  as  to  notice  of  sale  are  conclusive 
against  collateral  attack.  See  Estates  of  De- 
ceased Persons,  415. 

J.  Recovery  of  Part  as  a  Bar. 

857.  When  complaint  embraces  several 
causes  of  action,  and  the  plaintiff  attempts  to 
give  evidence  as  to  all  the  causes  of  action, 
and  submits  the  question  to  the  jury,  and  he 
fails  as  to  a  part  for  the  want  of  sufficient 
proof,  the  defendant  may  insist  upon  the 
judgment  as  a  bar.  (Bamum  y.  Reynolds,  38 
Gal.  643.) 

358.  Where  each  of  several  causes  of  action 
alleged  in  a  complaint  are  put  in  issue,  the 
presumption  is  that  thev  were  litigated,  and 
if  the  findings  and  judgment  rendered  in 
favor  of  the  plaintiff  cover  only  one  of  the 
causes  of  action  alleged,  the  presumption  is 
that  ibe  plaintiff  was  found  and  adjudged  to 
be  entitled  to  nothing  more  than  was  given 
him  by  the  judgment  rendered ;  and  in  a  sec- 
ond action,  upon  the  issues  not  found  upon, 
the  judgment  in  the  first  action  will  be  taken 
as  a  finding  and  judgment  against  him  on 
such  issues,  in  the  a&ence  of  evidence ;  tut 
such  presumption  is  not  conclusive,  and  may 
be  rebutted  oy  proof  in  the  second  action 
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tiii^  as  matter  of  fiict,  the  otb^r  cattSM  of 
action  were  not  litigated.  (Hooker  y.  Thomas, 
86  GaU  176.) 

369.  If  the  plaintiff,  in  an  action  to  recover 
a  gross  sum  alleged  to  be  due  under  a  con- 
tract, recover  judgment  for  a  leiui  Bum  than 
he  claimed,  he  cannot  afterwards  maintain 
an  action  for  the  residue.  (Wetmore  v.  Ban 
Francisco,  44  Oal.  294.) 

860.  When  the  plaintiff  obtains  a  verdict 
and  judgment  for  only  part  of  the  property 
sued  for,  and  the  verdict  and  judgment  are 
silent  as  to  the  remainder,  it  must  be  held 
that  plaintiff  was  denied  any  further  relief, 
and  he  is  precluded  from  furtner  litigation  as 
to  the  remainder.  (Ryan  v.  Fitzgerald,  87 
Cal.  845.) 

Recovery  of  part  as  bar  to  action  against 
successor.    See  post,  450. 

Partial  damages,  judgment  for,  as  a  bar. 
See  Railroads,  228. 

k.  Where  Suit  Premature  or  Decision  Re- 
versed. 

861.  If  a  demand  by  the  vendee  for  a  deed 
from  the  vendor  is  necessary  before  suit  can 
be  brought  for  a  specific  performance  of  a 
contract  to  convey  land,  and  a  suit  is  brought 
to  enforce  such  performance  before  a  demand 
is  made,  and  judgment  is  rendered  in  favor 
of  the  defendant  by  reason  of  a  failure  to 
make  such  demand,  the  judgment  is  no  bar 
to  a  future  action  by  the  vendee  or  his  suc- 
cessor in  interest.  (Gray  v.  Dougherty,  25 
Cal.  266.) 

Validitv,  where  action  brought  prema- 
turely.   See  post,  XII,  15. 

362.  A  suit  involving  a  portion  of  a  lot  sued 
for  is  no  bar  to  the  suit  where  there  is  no  final 
jud^ent  in  that  case,  the  judgment  for  the 
plamtiff  in  the  court  below  having  been  re- 
versed on  appeal  and  the  cause  remanded, 
and  no  trial  having  been  had  since.  (Board 
of  Education  v.  Fowler,  19  Cal.  11.) 

Effect  of  appeal.  See  Appeals,  YIU,  1; 
post,  X,  10,  c. 

1.  Where  Plaintiff  Absent,  One  Defendant  De- 
faults or  Case  Submitted  on  Pleadings* 

863.  When  two  actions  are  pending  at  the 
same  time,  and  between  the  same  parties, 
to  recover  possession  of  the  same  tract  of 
land,  and  in  the  absence  of  the  plaintiff  one  is 
tried  and  judgment  rendered  for  the  defend- 
ant, and  the  defendant  then  pleads  the  judg- 
ment as  a  bar  in  the  other  action,  the  plaintiff 
is  still  entitled  to  have  the  other  action  tried. 
(People  V.  De  La  Guerra,  43  Cal.  225.) 

364.  The  fact  that  one  defendant  who  suf- 
fered judgment  by  default  is  not  estopped  as 
to  an  issue  made  by  the  other  defendants, 
npon  which  they  succeeded,  does  not  prevent 
the  judgment  upon  this  issue  from  being  an 
estoppel  between  the  plaintiff  and  the  defend- 
ants who  pleaded  it.  (Jackson  v.  Lodge,  86 
Gal.  28.) 

865.  If  the  defendants  demur  to  the  com- 
plaint for  misjoinder  of  parties  defendant,  as 
well  as  for  other  reasons,  and  at  the  same 
time  answer,  and  the  parties  stipulate  to  sub- 
mit the  issues  of  law  and  fact  to  the  court 


npon  the  pleadings,  and  a  general  Jadsment 
is  rendered  for  the  defendants,  it  is  a  oar  to 
another  suit  for  the  same  cause  of  action,  al- 
though the  real  ground  upon  which  tiie  judg- 
ment was  based  was  the  misjoinder  of  parties 
defendant.    (Peuple  v.  Skidmore,  27  Cu.  287.) 

Conclusiveness  of  judgment  on  demurrer* 
See  ante,  VIL 

Default  jndjnnent  against  one  of  two  joint 
defendants.    See  Default,  IV. 

m.  Where  Judgment  Ernmeous. 

866.  The  fact  that  a  judgment  in  a  former 
action  between  the  same  parties,  whidi  de- 
termined the  same  points  as  those  raised  in 
the  latter  action,  was  erroneous  under  the 
law  as  subsequently  declared  by  the  appellate 
court  in  other  cases  between  other  parties, 
does  not  affect  its  force  as  an  adjudication  of 
the  rights  d  the  parties  thereto  and  those  in 
privity  with  them.  (People  ex  reL  Bryant  ▼» 
Holladay,  93  Cal.  24U) 

867.  The  judgment  of  a  competent  court, 
when  properly  pleaded,  is  conclusive  in  a 
subsequent  action  between  the  same  parties 
for  the  same  thing,  although  it  be  pupably 
erroneous.    (Wolverton  v.  Baker,  86  Cal.  591.) 

868.  In  determining  the  question  of  usurpa* 
tion  of  an  office  the  court  has  jurisdiction  to 
determine  the  existence  or  nonexistence  of 
the  office;  and  its  finding  upon  that  issue 
cannot  be  collaterally  assailed,  though  it 
should  be  conceded  the  finding  was  erroneous ; 
or  though  in  determining  the  issue  the  court 
may  erroneously  have  believed  and  assumed 
a  statute  was  not  repealed  which  was  repealed. 
(Ex  parte  Henshaw,  78  Cal.  486,  489.) 

Cited  81  Cal.  482. 

869.  The  question  whether  a  former  judg- 
ment is  erroneous  is  not  material;  for  an 
erroneous  judgment,  until  reversed,  is  as 
binding  and  conclusive  upon  parties  and 
privies  as  one  in  which  no  error  is  found. 
(Gray  v.  Dougherty,  25  Cal.  266.) 

Erroneous  judgment.    See  post,  420. 

n.  Practice  in  Relation  to. 

A.  Former  Judgment,  What  is ;  How  Deter- 
mined ;  Evidence  as  to  or  to  Contradict 
Record. 

870.  A  judgment  in  a  former  action  is  well 
pleaded  as  a  bar  in  a  second  action,  provided 
the  cause  of  action  is  the  same,  though  the 
form  of  action  had  been  chacged.  (Taylor  v» 
Castle,  42  Cal.  367.) 

Cited  58  Cal.  274 ;  79  Cal.  53. 

371.  Cause  of  action  is  said  to  be  same  as 
that  in  a  former  suit  where  the  same  evi- 
dence will  support  both  actions ;  and  a  judg- 
ment in  such  former  action  will  be  a  bar, 
provided  the  evidence  necessary  to  sustain  a 
judgment  for  plaintiff  in  the  second  would 
have  authorized  a  judgment  for  plaintiff  in 
such  former  one.  (Taylor  v.  CaaUe,  42  CaU 
367.) 

Changing  allegations,  where  does  not  change 
cause  of  action.    See  ante,  352. 

372.  In  order  to  determine  whether  a  judg- 
ment  rendered  in  a  former  suit  is  a  bar  in  a 
subsequent  suit  inquiry  must  be  made  not 
only  whether  the  former  litigation  was  be- 
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tweea  the  sftme  parties,  but  also  whether 
they  were  litif^tinff  in  the  lame  ri^ht  or 
capacity  in  which  they  are  litigating  in  the 
eDoeeqaent  snit.  (Stoope  t.  Woods,  46  GaU 
489.) 

373.  Upon  comparison  of  the  jndgment-roll 
in  the  former  action  with  the  pleadings  in 
this,  held,  that  the  same  identical  question 
was  involved  and  was  finally  determined  in 
the  former  action,  and  should  not  again  be 
litigated  between  Uie  same  parties.  ( Wixson 
V.  Devine,  67  OaL  341.) 

374.  If  a  party  attempts  to  avail  himself  of 
a  decree  as  an  adjudication  upon  the  sub- 
ject matter,  or  as  a  link  in  his  chain  of  title 
founded  on  a  judicial  sale  under  the  decree, 
he  must  produce  the  judgment-roll  so  that, 
among  other  things,  the  court  may  determine, 
on  an  inspection  of  the  entire  roll,  whether 
the  court  which  rendered  the  decree  had 
jurisdiction  of  the  subject  matter.  (Harper 
V.  Rowe,  53  Gal.  233.) 

875.  The  issues  passed  on  in  a  former  suit 
may  be  ascertainea  by  an  inspection  of  the 
judgment-roll ;  and,  if  that  fails  to  disclose  all 
the  facts  necessary  to  a  complete  determina- 
tion of  the  miestion,  a  resort  may  be  had  to 
extrinsic  evidence.  (Gray  v.  Dougherty,  25 
Oal.  266.) 

376.  When  a  complaint  embraces  several 
causes  of  action  the  plaintiff,  in  a  second 
suit,  may  show  that  he^'  offered  "  no  evidence 
as  to  one  or  more  of  those  causes  of  action, 
and  that  the  cause  went  to  the  jury  upon  a 
different  part  of  his  claim  from  that  for  which 
the  second  suit  is  brought,  in  which  case  the 
judgment  in  tlie  first  will  be  no  bar  to  the 
second.    (Bamum  v.  Reynolds,  38  Gal.  643.) 

377.  There  is  some  conflict  in  the  authori- 
ties upon  the  question  whether  parol  evidence 
can  ever  be  resorted  to  for  the  purpose  qf 
showing  what  matters  within  the  issues 
were  not  submitted  to  the  jury  in  a  former 
action;  but  none  as  to  the  inadmissibility  of 
such  evidence  to  prove  that  matters  outside  of 
the  issues  were  submitted  and  passed  upon. 
(Meredith  ▼•  Santa  Glara  M.  iUen.,  56  Gal. 
178.) 

378.  The  defendant  sets  up  a  counterclaim 
in  his  answer  for  money  received  by  the  plain- 
tiff to  his  use,  but  it  appeared  that  the  former 
action  was  in  assumpsit,  and  that  the  plea  of 
the  defendant  was  the  general  issue.  Held, 
that  as  it  was  specially  found  by  the  court 
below  that  all  the  matters  of  account  set  up 
in  the  defendant's  answer  were  litigated  by 
the  parties,  and  passed  upon  by  the  jury  in 
the  former  action,  tiie  presumption  in  ra.vor 
of  the  action  of  a  court  of  general  jurisdiction, 
like  the  one  in  question,  must  prevail  over 
any  doubt  that  the  court  might  otherwise  en- 
tertain as  to  the  admissibility  of  passing  upon 
a  matter  of  setoff  under  the  pleadings  in  the 
former  action.  (Meredith  v.  Santa  Clara  M. 
M.  Assn.,  56  Gal.  178.) 

379.  If  the  plaintiff  in  ejectment  recovers 
upon  the  ground  that,  as  a  redemptioner,  he 
had  redeemed  the  demanded  premises  from  a 
purchase  made  at  a  judicial  sale  by  the  de- 
fendant, and  the  defendant  afterwards  sues 
him  to  recover  the  same  premises,  he  cannot 
introduce  testimony  to  show  that  the  redemp- 


tion was  not  in  fact  made,  even  if  in  the 
second  trial  the  defendant  introduce  his 
redemption  deed.  (Marshall  v.  Shafter,  32 
Gal.  176.) 

380.  The  minutes  of  court,  if  the^  differ 
from  judgment-roll,  are  not  admissible  in 
evidence  for  the  purpose  of  varying  or  contra- 
dicting the  roll.    (Uobbs  v.  Duff,  43  Gal.  485.) 

381.  Testimony  cannot  be  introduced  to 
show  that  a  former  judgment  between  the 
same  parties  upon  the  same  subject  matter 
was  erroneous.  (Marshall  v.  Shafter,  32  GaU 
176.) 

Necessity  of  pleading  judgment.  See  post, 
X,  9,  n,  B. 

Parol  evidence  to  show  what  was  in  contro- 
versy in  former  action.  See  Watercourses,  452. 

Parol  evidence  to  identify  persons  named  in 
record.    See  Evidence,  510. 

Parol  evidence  not  admissible  to  vary  decree 
of  divorce.    See  Evidence,  386. 

Parol  evidence  to  contradict  judgment.  See 
Evidence,  380. 

Parol  evidence  of  where  record  book  de- 
stroyed.   See  Evidence,  44* 

B.  Plea  of. 

382.  A  party,  in  order  to  avail  himself  of  a 
former  judgment  as  a  defense  to  a  new  action, 
must  plead  the  former  judgment.  (Gave  v. 
Grafts,  53  Gal.  135.) 

383.  A  judgment  cannot  be  received  in  evi- 
dence on  behalf  of  the  defendant  as  an  estop- 
pel on  the  question  of  title  or  possession, 
unless  it  is  pleaded.  (Davis  v.  Perley,  30  Gal. 
630.) 

384.  The  general  rule  that  estoppel  by  a 
former  judgment  must  be  pleaded  does  not 
apply  where  no  opportunity  to  plead  the 
estoppel  is  given.  (Glink  v.  Thurston,  47  GaL 
21.) 

Gited  67  Gal.  346;  19  Nev.  383. 

385.  A  party  to  an  action  who  relies  on  a 
judgment  as  an  estoppel  or  justification,  and 
m  pleading  it  undertakes  to  avail  himself  of 
the  provisions  of  the  act  which  releases  him 
from  pleading  the  facts  which  conferred  juris- 
diction on  the  iustice  to  render  it,  must  com- 
ply strictly  with  the  terms  of  the  act.  (Young 
V.  Wright,  52  Gal.  407.) 

Gited  57  Gal.  391 ;  59  Gal.  451 ;  distuiguished 
73  Gal.  426. 

386.  A  former  recovery  by  the  plaintiff 
operates  by  way  of  estoppel  on  the  defendant, 
and  cannot  properly  be  pleaded.  (Wixson  v. 
Devine,  67  Cal.  341.) 

387.  A  plea  of  former  adjudication  need  not 
state  that  the  former  jud^ent  had  not  been 
appealed  from,  nor  that  it  had  become  final. 
(In  re  Baird,  84  Gal.  95.) 

388.  If  matters  determined  by  judgment 
against  defendant  are  set  forth  m  the  com- 
plaint, the  question  as  to  whether  the  defend- 
ant is  estopped  by  it  arises  on  the  complaint. 
(Thompson  v.  True,  48  Gal.  602.) 

389.  If,  on  the  case  made  by  the  complaint, 
the  defendant  is  not  called  upon,  or  has  no 
opportunity  to  plead  a  former  judgment  as  an 
estoppel,  it  may  be  received  in  evidence  as 
matter  of  estoppel  without  having  been 
pleaded.    (Jackson  v.  Lodge,  86  Gal.  &.) 
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990.  If  an  anawer  seta  np  a  former  enit 
pendins  between  the  tame  parties  in  abate- 
ment oi  the  action,  and  has  annexed  to  it  a 
copy  of  the  record  oi  the  former  suit,  the  an« 
nexation  of  this  copy  does  not  do  away  the 
necessity  of  a  trial  and  the  introduction  of  the 
record  in  evidence.  The  question  cannot  be 
determined  on  the  pleadings,  but  there  must 
still  be  proof  of  the  former  suit.  (People  v. 
De  La  Guerra,  24  Gal.  78.) 
Distinguished  79  Gal.  155. 

991.  In  an  action  on  a  promissory  note, 
where  the  answer  pleads  a  prior  jud^ent  in 
favor  of  the  defendant  in  oar,  a  stipulation 
siffned  by  the  parties  and  filed  in  the  case, 
wherein  the  plamtiff  admits  that  the  indebt- 
edness in  controversy  was  involved  in  the 
prior  action,  and  agrees  that  the  subsequent 
action  shall  be  determined  by  the  prior  one, 
is  admissible  in  support  of  the  plea  in  bar 
without  being  specially  pleaded.  (Goubrough 
V.  Adams,  70  Gal.  874.) 

Estoppel  by  former  judgment,  allegations 
as  to.    See  Ejectments,  V,  8,  e. 

Amendment  setting  op  prior  Judgment. 
See  Pieadinff  and  Practice,  Xt,  11. 

Former  adjudication,  objection  first  raised 
on  api>eal.    bee  Appeals^  ]sll,  14.  q. 

Defense  of  res  ad  judicata  when  ^roperhr 
stricken  out.    8ee  Pleading  and  Practice,  132. 

Judgment  of  discharge  in  bankruptcy,  how 
pleaded.     See  Bankruptcy  and  Insolvency, 

0.  Waiver  of. 

892.  A  party  who  has  a  judgment  in  his 
favor  which  would  be  an  estoppel  may  waive 
the  benefits  of  the  estoppel  in  a  case  in  which 
it  is  set  up  as  a  bar,  by  consenting  in  open 
court  to  a  judgmentjUOtwithstanding  the 
estoppel.    (Semple  y.  Ware,  42  Gal.  619.) 

D.  Judgment  and  Findings  on  Plea  of. 

898.  Where  a  bill  disclosed  that  the  same 
subject  matter  had  been  litigated  between  the 
same  parties  in  a  prior  suit,  and  that  in  the 
said  suit  the  plaintiff  in  this  suit  had  set  up 
the  same  equity  which  he  claims  by  this  bill, 
the  bill  was  ordered  to  be  dismissed.  (Bar- 
nett  V.  Kilbourne,  8  Gal.  327.) 

894.  Where  a  prior  judgment  is  pleaded  in 
bar  of  an  action,  a  finding  that  a  decision  had 
been  rendered  in  favor  of  the  defendants  and 
against  the  plaintiff  is  not  a  finding  that  any 
judgment  had  been  rendered.  (Gray  v.  Noon, 
66  Gal.  186.) 

10.  Who  Bound  b/  or  may  Claim  BonoUt  of. 

a.  General  Rule  that  Parties  and  Privies  Only 
are  Bound ;  Who  are  Privies. 

895.  Judgment  record  is  only  conclusive  be- 
tween parties  and  their  privies,  except  in 
some  cases  for  specific  purposes.  (Davidson 
V.  Dallas,  8  Gal.  227.) 

Gited  2  Idaho,  352;  8  Wash.  117. 

396.  Judgment  is  estoppel  only  as  to  parties 
and  privies.  (Shay  v.  McNamara,  54  Gal.  170.) 

897.  To  plead  a  former  judgment  in  bar  it 
must  appear  not  only  that  it  was  upon  the 
same  cause  of  action,  but  between  the  same 
parties.    (Ghase  v.  Swain,  9  Gal.  130.) 

898.  Gne  in  possession  of  land  who  is  neither 


party  nor  privy  to  a  Jndgment  for  the  teoovray 
of  possession  of  it,  is  neither  affected  by  tfate 
judgment  as  an  instrument  of  evidence,  nor 
can  he  be  dispossessed  by  virtue  of  a  writ 
issued  upon  it.  (Le  Roy  v.  Rogers,  80  Gal« 
229.) 

399.  Those  only  are  privies  whose  interest 
in  tlie  subiect  matter  of  the  suit  originated 
subseauently  to  its  commencement.  (Shaj 
V.  McNamara,  54  Gal.  169.) 

400.  Where  one  K.  had  purchased  the  home- 
stead of  defendant  and  her  husband  at  a  fore- 
closure sale  at  their  request,  and  received  a 
certificate  of  sale,  held,  that  a  judgment  re- 
covered a^inst  K.  by  the  jdaintiff^  grantor, 
in  an  action  to  quiet  title,  did  not  bind  the 
defendant,  whether  the  money  paid  by  K.  at 
the  foreclosure  sale  was  paid  on  his  own  ac- 
count or  advanced  as  a  loan  to  the  mortga- 

§ors;  that  if  the  former  was  the  case,  the 
efendant  and  her  husband  derived  no  title  or 
interest  from  K.,  and  consequently  were  not 
his  privies ;  that  if  the  latter  was  the  case,  a 
trust  resulted  in  their  favor,  but  that  they 
were  not  bound  bv  the  judgment  asainst  their 
trustee;  and  held,  further,  that  the  doctrine 
of  relation  could  not  be  resorted  to  for  the 
purpose  of  establishing  the  title  of  K.  as  of 
the  date  of  the  foreclosure  sale,  and  of  thna 
holding  the  defendants  bound  by  the  judg- 
ment against  him.  (Shay  v.  McNamara,  M 
Gal.  169.) 

Who  bound  by.     See  Ejectment,  XYII« 
6,b. 
Privies,  who  are.    See  Ejectment,  459. 

b.  Real  Parties  in  Interest. 

401.  Judgment  concludes  only  real  party  in 
interest.    (Stoops  v.  Woods,  45  Cal.  439.) 

402.  Judgment  between  same  nominal  par- 
ties is  not  admissible  in  evidence  in  a  suDse- 
quent  suit  between  the  same  parties  bv  name 
and  concerning  the  same  property,  unless  the 
real  parties  in  interest  or  their  privies  were 
the  same.  (Stoops  v.  Woods,  45  Gal.  439.) 
Gited  75  Gal.  334. 

408.  Defendant  in  possession,  not  directly 
interested  in  question  in  litigation  between 
other  parties  to  the  action,  should  not  be  af- 
fected Dy  the  results  of  such  litigation.  (Wel- 
ton  V.  Palmer,  39  Gal.  456.) 

Judgment-roll  admissible  where  real  i>artiea 
the  same.    See  Mortgages,  652. 

c  Persons  Without  Notice;  Appearing  or 
Appealing;  Effect  of ;  Bringing  in  Parties 
to  be  Bound. 

404.  A  party  is  not  bound  by  a  judgment 
rendered  m  an  action  of  ejectment  where  he 
has  not  received  legal  notice  of  the  action. 
Such  judgment  is  not  evidence  a^nst  him  of 

Saramount  title  in  the  plaintiff  in  ejectment, 
[ere  cognizance  of  the  existence  of  the  action 
is  not  legal  notice.  To  be  available  the  notice 
must  apprise  the  party  whose  rights  are  to  be 
affected  of  what  is  required  of  him,  and  the 
consequences  which  may  follow  if  he  neglects 
to  defend  the  action.  (Peabody  v.  Phelps,  9 
Cal.  213.) 
Gited  22  Gal.  208;  63  Gal.  568. 

405.  Where  a  person  is  not  named  as  a 
party  to  the  action,  or  served  with  summonsy 
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bat  files  an  answer  which  recites  that  he  was 
saed  under  a  certain  fictitious  name,  to  which 
no  objection  is  made,  and  the  case  is  tried  and 
ludgment  rendered  ajgainst  him,  he  is  bound 
by  such  judgment.  The  nonassertion  of  his 
true  name  t)y  amendment  to  the  complaint 
does  not  render  the  judgment  void  on  a  col- 
lateral attack.  (Johnston  y.  San  Francisco 
Savings  Union,  76  Cal.  184.) 

406.  One  who  is  not  a  party  to  an  action, 
but  wno  is  interested  in  the  matter  determined 
by  the  judgment,  does  not  become  a  party  so 
as  to  be  bound  by  the  judgment  by  becoming 
a  party  to  an  appeal  prosecuted  therefrom  and 
paying  his  ]>ortion  of  the  expenses.  (Majors 
y.  Cowell,  51  Cal.  478.) 

407.  If  judgment  is  rendered  a^inst  a 
party  upon  several  promissory  notes  signed  by 
him,  and  one  of  the  notes  is  also  signed  by 
two  other  persons  who  are  made  parties  de- 
fendant, but  are  not  served  with  process  and 
do  not  appear,  sudi  other  persons  may  be 
brought  into  court  to  show  cause  why  they 
should  not  be  bound  by  the  judgment,  to  the 
extent  of  the  note  which  they  signed,  and 
they  may  be  declared  bound  by  it.  (Sneath 
v.  Griffin,  48  Gal.  438.) 

Cited  83  Cal.  124. 

Validity  aeainst  party  brought  in  after  trial. 
See  post,  XII,  13. 

d.  Where  Suit  Brought  by  One  on  Behalf  of 

Others. 

408.  Where  an  action  is  brought  by  one  of 
several  persons,  claiming  title  mm  a  common 
source,  on  his  own  behalf  and  in  behalf  of  all 
others  interested  in  the  same  manner  as  him- 
self, to  set  aside  a  deed  executed  to  others  by 
the  same  grantor  under  whom  plaintiff  claims, 
on  the  ground  of  fraud,  the  parties  named  in 
the  complaint,  for  whose  benefit  the  action  is 
brouKht,  are  entitled  to  the  benefit  of  the  de- 
cree declaring  the  deed  fraudulent.  (Hurlbutt 
▼•  Butenop,  27  Cal.  50.) 

e.  Husbands  and  Wives. 

409.  In  action  against  husband  and  wife  to 
recover  damages  for  alleged  trespass  upon 
public  land  in  the  possession  of  the  plaintiff 
claiming  as  a  pre-emptioner  and  to  enjoin 
future  trespasses,  where  the  answer  of  the 
defendants  alleged  that  the  wife  claimed  no 
interest  in  the  land,  and  that  her  acts  were 
those  of  a  member  of  the  family  of  the  hus- 
band, and  in  i>rivity  with  his  title,  it  is  proper 
to  admit  in  evidence  on  behalf  of  the  defend- 
ants the  judgment-roll  in  a  former  action  of 
ejectment  hj  the  plaintiff  aeainst  the  hus- 
biuid,  wherein  it  was  adjudged  tliat  the  plain- 
tiff was  entitled  to  the  possession  only  of  a 
small  inclosure  of  ten  acres  not  trespassed 
upon  by  the  defendants,  and  that  the  plain- 
tiff was  not  possessed  or  entitled  to  the  posses- 
sion of  any  part  of  the  land  entered  upon  by 
the  defendants,  the  two  actions  being  sub- 
stantially between  the  same  parties.  (Cook 
▼•  Rice,  91  Gal.  664.) 

410.  In  an  action  of  eiectment,  in  which 
both  parties  derainied  title  under  a  deed  exe- 
coted  May  15,  lw5,  for  valuable  considera- 
tion, to  one  Amanda  C,  the  defendant  by  a 
deea  direct  from  her,  and  the  plaintiff  by  a 


deed  from  J.  C,  formerly  her  husband,  the 
case  turned  upon  the  validity  of  a  judgment 
of  divorce  rendered  June  23,  1864,  in  a  case 
brought  by  J.  C.  against  Amanda  G.,  in  the 
state  of  Indiana,  in  which  the  latter  appeared 
by  attorney ;  but  it  appeared  that  the  appear- 
ance of  the  attorney  was  without  her  knowl- 
edge or  consent.  Held,  that  the  judgment 
was  not  void,  but,  at  most,  only  voidable  at 
her  instance,  and  that  it  could  not  be  attacked 
by  her  husband  or  his  grantee.  (Elliott  v. 
Wohlfrom,  55  Cal.  384.) 

f.  Prior  Lienholder  or  Purchaser  Under. 

411.  A  prior  lienholder  who  has  not  been 
made  a  party  to  an  action  of  foreclosure  br 
subsequent  henholders  is  not  in  privity  with 
the  defendant  in  such  action,  within  the  mean* 
ing  of  the  rule  making  those  in  privity  with 
parties  to  an  action  bound  by  the  judgment 
therein ;  and  after  acquiring  title  of  such  de- 
fendant under  his  lien,  he  may  show,  in  an 
action  to  quiet  title,  as  against  such  subse- 
quent lienholders,  that  the  liens  which  were 
foreclosed  by  them,  and  which  resulted  in  the 
sheriff's  deed  under  which  they  claim  title, 
were  invalid,  although  his  foreclosure  and  sale 
were  subsequent  in  time  to  theirs.  (Brady  v. 
Burke,  90  Cal.  1.) 

412.  One  claiming  title  to  property  under  a 
sheriff's  deed,  executed  on  the  foreclosure  of 
a  mortga^,  may,  in  an  action  brouglit  by 
him  to  quiet  his  title  against  one  who  claims 
under  a  sheriff's  deed  executed  on  the  fore- 
closure of  a  mechanic's  lien,  in  which  fore- 
closure he  was  not  a  party,  fjo  behind  the 
decree  foreclosing  the  mechanic's  lien,  and 
show  that  no  lien  in  fact  existed.  (Horn  v. 
Jones,  28  Cal.  194.) 

Mortgagee  not  bound  by  judgment  against 
mortgagor.    See  Mortgages,  278,  et  seq. 

g.  Sureties;  Principal  by  Judgment  Against 

Agent. 

413.  In  an  action  aeainst  an  administrator 
for  an  accounting,  where  the  sureties  were 
made  parties,  but  were  afterwards  dismissed, 
upon  their  objection  by  demurrer  to  being 
joined,  the  decree  is  conclusive  against  them, 
and  they  cannot  be  heard  to  object  that  they 
were  not  parties.  To  this  the  maxim,  AUigans 
contraria  non  est  audiendus,  applies.  (Cha- 
quette  v.  Ortet,  60  Cal.  594.) 

Sheriff,  judgment  against,  conclusiveness 
against  surety.    See  Sheriffs,  183,  et  seq. 

414.  An  action  brought  by  agent  in  his  own 
name  for  trespass,  in  taking  and  converting 
coin  from  the  possession  of  the  agent,  in  which 
action  the  jury  found  that  the  coin  belonged 
to  the  principal,  and  gave  only  nominal  dam- 
ages, is  no  bar  to  an  action  by  the  principal 
for  such  coin.    (Pico  v.  Webster,  12  Gal.  140.) 

Principal,  judgment  sundnst,.  effect  of  on 
surety.    See  Suretyship,  iV,  2. 

Surety  mav  show  judgment  obtained  by 
fraud.    See  Suretyship,  65. 

h.  Judgments  on  Notes. 

416.  How  far  a  judgment  for  the  maker,  in 
a  suit  by  the  last  indorsee  of  a  note^  is  a  oar 
to  a  suDsequent  suit  by  a  prior   mdorsee, 
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againBt  the  maker,   query?    (Bidleman  t« 
Kewen,  2  Cal.  249.) 

416.  Judgment  against  maker  of  a  promis- 
sory note  secured  by  a  morteage  executed  by 
him  simultaneously  with  we  note  for  the 
amount  due  on  the  note,  and  directing  a  sale 
of  the  mortgaged  premises  and  an  application 
of  the  procMds  on  the  jud^ent,  ooets,  etc.,  is 
not  a  oar  to  an  action  against  the  indorser  of 
the  note,  who  indorsed  the  same  at  the  time 
of  its  execution  for  the  accommodation  of  the 
maker.    ( Vandewater  y.  McRae,  27  Gal.  606.) 

L  Judgments  Against  Tenants. 

417.  If  a  judgment  in  ejectment  is  rendered 
against  one  who  holds  the  demanded  premises 
as  the  tenant  of  another,  a  third  person,  who 
afterwards  takes  possession  without  anjr  priv- 
ity with  the  tenant  or  his  landlord,  is  not 
estopped  by  the  judgment,  (Mayo  y.  Wood, 
50  Cal.  172.) 

418.  A  landlord  is  not  bound  by  a  judgment 
in  ejectment  against  his  tenant,  unless  he 
had  notice  of  the  pendency  of  the  action,  and 
an  opportunity  to  defend  in  the  name  of  the 
tenant.    (Chant  v.  Reynolds,  49  Oal.  213.) 

419.  In  an  action  of  ejectment  asainst  a 
tenant,  if  the  landlord  assume  the  de&nse,  he 
is  bound  by  the  judgment.  (McCreery  v. 
Everding,  54  Oal.  168.) 

420.  In  an  action  of  ejectment,  where  there 
was  a  plea  of  a  former  judgment  in  favor  of 
defendant  against  plaintiff's  tenant,  and  it 
appeared  that  the  plaintiff  was  originally  a 
party  defendant,  and  conducted  the  defense, 
out  that  on  the  close  of  the  testimony,  on  mo- 
tion of  the  former  plaintiff,  the  suit  was  dis- 
missed as  to  him,  and  his  deraignment  of 
title  stricken  out,  and  that  the  court  refused 
to  permit  the  defendants  to  show  that  they 
were  his  tenants,  and  to  justify  under  his 
title.  Held,  that  there  was  no  estoppel,  and 
that  it  made  no  difference  that  the  rulings  of 
the  court  were  erroneous,  and  that  an  appeal 
might  have  been  taken.  (Altschul  v.  Doyle, 
Altschul  V.  Polack,  55  Cal.  633.) 

421.  A  judgment  for  costs,  in  an  action  for 
the  recovery  of  real  property  against  the  ten- 
ants in  possession,  wnicn  was  defended  by  the 
landlord  in  the  name  of  the  tenants,  cannot, 
as  such,  be  enforced  against  the  landlord,  or 
be  made  the  around  of  a  counterclaim  against 
him.    (Murdock  v.  Brooks,  88  Cal.  596.) 

422.  In  an  action  of  ejectment  against  a 
tenant,  if  the  landlord  assumes  the  defense 
and  puts  his  title  in  issue,  the  judgment  ren- 
dered therein  binds  him  as  evidence  by  way 
of  estoppel,  the  same  as  though  he  was  made 
a  party  on  the  record.  (Russell  v.  Mallon, 
38  Oal.  259.) 

Cited  45  Oal.  594;  55  Cal.  639,  640. 

423.  If  the  tenant  is  sued  in  ejectment, 
and  the  title  of  the  landlord  is  set  up  in  de- 
fense, and  the  landlord  appears  and  defends 
the  action  in  the  name  of  the  tenant,  and  the 
tenant  is  evicted,  the  landlord  is  estopped 
from  afterwards  saying,  in  an  action  between 
him  and  the  tenant,  that  the  tenant  was  not 
evicted  by  paramount  title.  (Wheelock  y. 
Warschauer,  34  Oal.  265.) 

Cited  63  Cal.  568. 


424.  If  a  landlord  defends  for  and  in  the 
name  of  his  tenant,  and  puts  his  title  in  issoe 
in  aid  of  the  tenant's  right  of  possession,  a 
judgment  against  the  tenant  is  a  oar  to  a  sub- 
sequent action  by  the  landlord  against  the 
party  recovering  the  judgment.  But  it  must 
appear  that  the  subject  matter  or  question 
was  not  onl  V  the  same,  but  that  it  was  sub- 
mitted on  the  merits,  and  actually  passed 
upon  by  the  court.  (Altschul  v.  Doyle,  Alt- 
schul V.  Polack,  55  Cal.  633.) 

Judgment  against  tenant  whether  binds 
heir.    See  post,  432. 

Tenant,  judgment  against  does  not  bind 
landlord,  when.  See  Landlord  and  Tenant,  123. 

Tenant  not  bound  by  judgment  against 
landlord,  when.    See  Ejectment,  470. 

Landlord  whether  Dound  by  Judgment 
against  tenant.  See  Ejectment,  467,  568,  et 
seq. 

j.  Executors,  Heirs,  Devisees,  or  Trustees. 

425.  Wlien  an  administrator  sues  in  eject- 
ment to  recover  tlie  land  of  his  intestate,  and 
alleges  the  seisin  of  the  deceased,  and  issue  is 
joined  on  this  point,  and  judgment  rendered, 
the  judgment  is  an  estoppel,  and  binds  the 
heirs  of  the  intestate  and  all  persons  claiming 
under  them.  (Cunningham  v.  Ashley,  45 
Cal.  485.) 

Cited  65*  Oal.  349;  85  Cal.  167. 

426.  If  such  judgment  is  in  ftivor  of  the 
administrator  it  amounts  to  an  adjudication 
that  the  title  of  the  deceased  is  superior  to 
that  on  which  the  defendant  relies,  and  esto^ 
the  defendant,  his  heirs,  and  privies ;  but  if  it 
is  in  favor  of  the  defendant  it  is  an  adjudica- 
tion that  the  title  of  the  defendant  is  superior 
to  that  which  the  intestate  had,  and  estops 
the  heirs  of  the  intestate,  the  administrator, 
and  creditors,  and  all  persons  asserting  title 
as  having  vested  in  them  by  reason  of  the 
death.    (Cunningham  v.  Ashley,  45  Cal.  485.) 

427.  Judgment  against  administrator  estops 
the  heirs  not  only  to  the  title  which  is  set  up, 
but  to  any  title  which  might  have  been  set  up 
in  the  action.  (Cunningham  v.  Ashley,  45 
Cal.  485.) 

428.  A  judgment  in  ejectment  recovered  by 
or  against  an  administrator  is  an  estoppel  in 
favor  of  or  against  the  heir  and  those  claim- 
ing under  him ;  and  a  judgment  recovered  in 
such  action  by  the  administrator  inures  to 
the  benefit  of  those  to  whom  the  sole  heir  had 
conveyed  prior  to  the  recovery  of  such  judg- 
ment.   (Spotts  V.  Hanley,  85  Cal.  155.) 

429.  The  plaintiff  claiming  as  heir  of  0.» 
under  a  patent  issued  to  him  after  his  death, 
the  defendant  pleaded,  and  the  court  found  a 
former  adjudication  in  his  favor,  in  an  action 
for  the  same  land  brought  subsequently  to 
the  issue  of  the  patent  bv  the  administratrix 
of  O.  Held,  that  the  plaintiff  was  barred* 
(Halpin  v.  Oxarart,  58  Cal.  101.) 

Cited65  0al.  349. 

4S0.  If  a  homestead  claimant  on  publio 
land  dies  before  obtaining  a  patent,  and  hie 
heir,  after  his  death,  performs  the  conditions 
and  obtains  a  patent,  his  right  of  action  in 
ejectment,  founded  on  the  patent,  cannot  be 
defeated  by  a  judgment  in  ejectment,  for  the 
I  same  land,  rendered  against  the  administrator 
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of  the  estate,  befoTe  the  patent  wm  issued,  to 
which  jadsment  he  was  not  a  party.  (Chant 
Y.  Beynolds,  49  Oal.  213.) 

431.  A  judgment  at  common  law  is  not 
evidence  in  an  action  against  the  heir.  (Beck- 
ett ▼.  Selover,  7  Oal.  215.) 

Cited  46  Cal.  817. 

432.  Heir  of  intestate  is  not  bound  by 
judgment  in  ejectment  afrainst  tenant  of  the 
administrator,  if  the  administrator  is  not 
bound  by  it.  (Chant  v.  Beynolds,  49  (3al. 
218.) 

433.  If  the  devisee  is  also  the  executrix  of 
the  will  of  the  devisor  a  recovery  by  her  in  an 
action  of  tresi>ass  as  a  devisee  is  a  bar  to  a 
subsequent  rec*overy  in  an  action  instituted  by 
her  in  her  representative  capacity  for  the 
same  trespass.  (Ck)lton  v.  Onderdonk,  69 
Cal.  155.) 

434.  In  an  application  to  the  probate  court 
to  sell  real  estate  to  pay  the  debts  of  the  es- 
tate^  a  judgment  recovered  against  the  ad- 
ministrator is  prima  facie  evidence  of  the 
indebtedness  of  the  estate,  as  against  the  dev- 
isee of  the  real  estate  or  his  grantee.  (Es- 
tate of  Schroeder,  46  Cal.  304.) 

Cited  67  Cal.  642. 

435.  In  action  against  administrator  de 
bonis  non,  judgment-roll  in  former  suit  by 
the  same  plaintiff  for  the  same  cause  of  action 
against  a  prior  administrator  is  competent 
and  conclusive  evidence  of  tlie  institution  of 
said  former  suit.  (Greary  v.  Simmons,  39 
Cal.  224.) 

Cited  57  Cal.  619. 

486.  The  defendant  held  to  be  estopped  by 
a  judgment  in  favor  of  the  plaintiff's  testator. 
(Ladd  V.  Durkin,  54  Cal.  395.) 

Heirs  cannot  plead  suit  against  administra- 
tor when.  See  Estates  of  Deceased  Persons, 
208. 

Heirs  and  representatives  either  bound  by 
judgment  against  other.  See  Negligence,  51, 
et  seq. 

437.  As  a  general  rule  trustees  and  cestnis 
que  trustent  are  regarded  as  so  independent 
tnat  proceedings  asainst  one  do  not  anect  the 
other.    (Shay  v.  McNamara,  54  Cal .  1 70. ) 

k.  People  of  State,  Whether  Bound  by  Judg- 
ment Against  City. 

438.  State  is  bound  by  judgment  in  action 
brought  by  city  of  San  Francisco  to  preserve 
the  rights  of  the  general  public  to  the  use  of 
squares.  (People  ex  rel.  Bryant  v.  Holladay, 
93  Cal.  241.) 

439.  Judgment  in  favor  of  plaintiff  in  action 
brought  against  city  and  county  of  San  Fran- 
cisco, by  a  party  m  the  possession  of  land 
claimed'  by  the  city  as  a  public  park,  to  quiet 
title  to  the  land,  upon  the  ground  that  it  had 
never  been  dedicated  to  public  use,  is  a  bar 
to  an  action  by  the  people  of  the  state  for  the 
recovery  of  the  same  land.  (People  ex  rel. 
Bryant  Y.  Holladay,  93  Cal.  241.) 

440.  In  an  action  in  the  name  of  the  people 
of  the  state  to  abate  a  nuisance  caused  by 
the  obstruction  of  a  public  street  in  the 
city  and  county  of  San  Francisco  by  a  build- 
ing thereon,  a  judgment  in  favor  of  the 
defendant  in  a  former  action  against  the  dty 


and  county  for  the  rsoovery  of  the  land  on 
which  the  building  stands,  and  a  writ  of  res- 
titution in  such  action  under  which  the  de- 
fendant was  placed  in  possession,  as  alleged 
in    his   answer,  is   admissible   in    evidence 

Xinst  the  people  of  the  state,  and  is  a  com- 
^  te  bar  to  the  cause  of  action.  (People  ex 
rel.  Chandler  v.  Smith,  93  Cal.  490.) 

441.  A  judgment-roll  in  an  action  of  eject- 
ment by  a  city  to  recover  possession  of  prop- 
erty to  which  it  claimed  title  as  a  public 
street,  wherein  it  was  adjudged  that  the  city 
had  conveyed  the  land  to  the  defendants 
prior  to  the  dedication  of  the  street,  is  ad- 
missible in  evidence  in  a  subsequent  suit 
brought  in  the  name  of  the  people  of  the 
state  by  the  sttorney  general  against  the 
same  defendants  and  their  grantees  to  have 
the  land  declared  a  public  street,  and  to  have 
it  decreed  that  the  defendants  remove  there- 
from all  buildings,  houses,  fences,  and  all  ob- 
structions erect^  by  them  thereon.  (People 
ex  rel.  Robarts  v.  Beaudry,  91  Cal.  213.) 

San  Francisco,  judgments  against.  See 
Supervisors,  37,  et  8e<^. 

City  and  county,  judgment  against,  does 
not  bar  suit  by  board  of  education.  See  San 
Francisco,  336. 

1.  Judgment  A^nst  Infant,  Whether  Bars 
Action  by  Guardian. 

442.  Infant  brought  action  for  seduction  in 
her  own  name,  but  did  not  aver  the  fact  of 
her  infancy.  A  demurrer  to  the  complaint 
was  sustained  upon  the  ground  that  the  ac- 
tion was  barred  by  the  statute  of  limitations. 
Held,  that  the  judgment  in  that  action  was 
not  a  bar  to  an  action  by  the  infant,  through 
her  guardian,  in  which  the  fact  of  infancy 
was  averred.  (Morrell  v.  Morgan,  65  Cal. 
576.) 

Infants,  judgments  against,  conclusiveness 
of,  and  settinff  aside.    Sde  Infancy,  II,  6. 

Infant,  judgment  in  favor,  does  not  bar 
action  b]^  parent.    See  Parent  and  Child,  16. 

Ward  is  bound  by  judgment  against  guard- 
ian.   See  Ejectment,  571. 

m.  Successors  in  Interest;  Miscellaneous. 

443.  A  judgment  in  favor  of  predecessor  of 
defendant  and  againbt  the  city,  in  an  action 
involving  the  same  issues,  adjudging  that  the 
city  had  no  title  to  a  portion  of  the  square  in 
controversy,  is  conclusive  against  the  city  and 
in  favor  of  the  defendant.  (City  and  County 
of  San  Francisco  v.  Itsell,  80  Cal.  57.) 

444.  A  grantee  whose  grantor  had  been 
previously  adjudged  not  to  be  the  owner  of 
the  land  attempted  to  be  conveyed,  who  is 
out  of  possession,  and  who  was  not  himself  a 
party  to  the  suit  in  which  the  judgment  was 
rendered,  cannot  maintain  a  suit  in  equity  to 
set  aside  the  judgment  on  the  ground  that  it 
was  procured  by  fraud  practiced  upon  his 
grantor.    (Whitney  v.  Kelley,  94  Cal.  146.) 

445.  The  question  whether  the  grantee  of 
the  trustee  is  a  purchaser  in  good  faith  and 
for  a  valuable  consideration,  without  notice 
of  the  trust,  is  not  precluded  by  the  judgment 
in  the  action  enforcing  the  trust  against  his 
grantor,  to  which  the  grantee  was  no  party,  it 
appearing  that  his  title  antedates  the  action. 
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The  judgment  is  oonclnmye  only  between  the 
parties  and  their  sucoe.'-'SorB  in  interest  by  title 
subsequent  to  the  commencement  of  the  ac- 
tion.   (Wamock  ▼.  Harlow,  96  Oal.  298.) 

446.  A  judgment  in  ejectment  is  not  a  bar 
as  against  one  to  whom  the  property  was  con- 
veyed prior  to  the  commencement  of  the  ac- 
tion, and  who  was  not  made  a  party  to  it. 
(Chester  v.  Bakersfield  etc.  Assn.,  64  OaL  42.) 
Cited  90  Cal.  6. 

447.  Decree  reciting  that ''  this  action  hav- 
ing been  continued,  in  consequence  of  the 
death  of  the  plaintiff,  bv  his  executor,  and  a 
juTv  haying  found  for  the  plaintiff,  it  is  now 
ordered,"  etc.,  is  conclusive  as  to  plaintiff, 
who  was  the  executor  of  deceased,  with  gen- 
eral power  under  the  will  to  sell  the  real 
estate  of  his  testator,  and  conclusive  as  to  the 
defendants  and  their  vendee,  the  purchaser 
here.    (Gregory  v.  Haynee,  13  Cal.  691.) 

448.  A  judgment  rendered  in  an  action  of 
ejectment  against  a  plaintiff  suing  on  a  mere 
equitable  estate  is  not  a  bar  to  a  subsequent 
action  to  quiet  title  brought  by  his  successor 
in  interest  on  the  same  equity.  (Reynolds  v. 
Lincoln,  71  Cal.  183.) 

449.  In  an  action  of  ejectment  the  plaintiff 
deraigned  title  under  a  commissioner's  deed 
made  in  pursuance  of  a  judgment  recovered 
by  him  in  an  action  against  the  defendant's 
grantor,  commenced  after  the  defendant's 
purchase  and  to  which  he  was  not  a  part^ ; 
and  relied  upon  the  record  of  that  case  for 
proof  of  material  facts.  Held,  the  defendant 
IS  not  bound  by  the  judgment.  (Hall  v. 
Boyd,  60  Cal.  443.) 

Cited  96  Oal.  308. 

450.  A  sued  B  for  twenty-two  head  of 
cattle  and  two  wagons,  and  recovered  a  ver- 
dict for  twelve  head  and  the  wagons,  which 
was  accepted  by  A  and  allowed  to  stand.  0, 
who  held  under  B  was  afterward  sued  by  A 
for  the  remainder  of  the  cattle.  Held,  that 
if  A  had  commenced  another  suit  against  B, 
his  former  recovery  would  have  be^  a  com- 
plete bar  to  the  action,  and  that  if  B  could 
plead  the  former  recovery  in  bar.  so  could  0, 
who  claimed  immediatelv  through  B.  (Cun- 
ningham V.  Harris,  5  Cal.  81.) 

Cited  23  Cal.  887. 

451.  If  V.  convey  to  F.  upon  trust  to  sell 
enough  land  to  pay  a  note  held  bv  him,  and 
then  to  reconvey  what  shall  be  left  unsold, 
and  if  F.,  during  the  trust,  sues  A.  to  recover 
some  of  the  land  and  is  defeated,  and  if 
after  the  land  is  leconveyed,  V.  sues  A.,  rely- 
ing upon  the  same  title,  the  ju<^pnent  a^inst 
F.  is  conclusive  if  pleaded  by  A.  agamst  a 
recovery  by  V.  (Vance  v.  Lincoln,  38  Oal. 
586.) 

452.  If  the  owner  of  a  demand  assign  the 
same  by  an  assignment  sufficiently  compre- 
hensive in  its  terms  to  enable  the  assignee  to 
sue  and  recover  tlie  whole  sum  due,  a  judg- 
ment in  favor  of  the  assignee  operates  as  an 
estoppel  upon  the  assignor  to  the  same  extent 
as  tnough  it  had  been  recovered  by  the  as- 
signor. (Wetmore  v.  San  Francisco,  44  Cal, 
294.) 

Persons  becoming  liable  pending  action. 
See  Supplemental  Pleadings,  22. 


Judgment  against  one  or  more  joint  gnar- 
antors  is  a  bar.    See  Bills  and  Notes,  59. 

Corporation,  judgment  against  as  evidence 
against  stockholders.  See  Corporations,  lU, 
7,  i,  O. 

Indemnifier,  conclusiveness  of  judgment 
against.    See  Indemnity,  5^  et  seq. 

Husband,  judgment  against,  who  may  be 
dispossessed  under.  See  Forcible  Entry  and 
Unlawful  Detoiner,  313. 

Judgment  creditor,  whether  bound  by  fore- 
closure decree.     See  Mortgages,  594. 

XI.  Becitals  l«  JvdgaieBts. 

453.  It  is  not  necessary  for  clerk  in  enter- 
ing up  jud^ent  to  insert  therein  recitals  of 
his  exposition  of  the  preceding  facts.  (Leese 
V.  Clark,  28  Cal.  26.) 

454.  Where  a  decree  recited  that  defendants 
consented  to  the  entry  thereof,  held,  that 
it  would  be  presumed,  against  collateral  at- 
tack, that  such  consent  was  so  presented  as 
to  give  the  court  jurisdiction  of  their  persons 
at  the  date  of  the  decree.  (Foote  v.  Rich- 
mond, 42  Cal.  439.) 

455.  Recitals  in  several  judgment  against 
one  of  number  of  defendants,  that  in  a  former 
judgment  in  the  same  action  the  name  of 
this  defendant  was  stricken  out  on  plaintiff's 
motion,  is  prima  facie  evidence  only  of  the 
fact,  and  may  be  contradicted  by  the  recitals 
in  said  former  judgment.  (Leese  v.  Clark. 
28  Cal.  26.) 

456.  The  legislature  has  power  to  provide 
that  a  recital  in  a  judgment  that  the  sum* 
mons  has  been  served  on  all  the  defendants^ 
and  that  they  have  made  default,  shall  be 
proof  of  such  facts,  and  it  is  not  within  the 
province  of  the  courts  to  declare  such  law 
void.    (Freeman  v.  Robinson,  44  Cal.  628.) 

457.  Upon  a  collateral  attack,  the  recitals 
in  a  judgment  are  conclusive  of  the  question 
of  jurisdiction  of  the  person  when  the  judf^ 
ment  is  rendered  by  a  court  of  superior  luris- 
diction.  (McOauley  v.  Fulton,  44  Cal.  855.) 
Cited  72  Cal.  74 ;  75  Cal.  220. 

458.  If  the  judgment  of  the  district  court  re- 
cites, '*  Now  comes  the  plaintiff  by  his  attor- 
ne^r,  and  the  defendant  in  proper  person,"  the 
recital  is  conclusive  in  favor  of  the  jurisdiction 
of  the  court  over  the  person  of  the  defendant 
in  a  collateral  proceeding.  (Moore  v.  Martin. 
88  Cat.  428.) 

Cited  44  Cal.  361. 

459.  In  a  collateral  attack  on  a  judgment 
which  recites  the  service  of  summons  by  pub- 
lication, the  affidavits  and  order  showing 
service  cannot  be  considered.  (McCauley  v. 
Fulton,  44  Cal.  355.) 

460.  The  mere  absence  from  the  judgment- 
roll  of  a  paper  showing  the  service  of  sum- 
mons, personally  or  by  publication,  cannot 
invalidate  the  judgment  if  it  recites  that  the 
defeidant  was  r^[ularl y  served  with  process 
as  required  by  law ;  ana  a  motion  will  not  lie 
to  vacate  a  judgment  containing  such  recital 
after  the  lapra  of  sixteen  years  from  the  entry 
of  the  judgment.  (People  v.  Harrison,  84 
Cal.  607.) 

Cited  96  Cal.  623;  97  Oal.  92.  390.  897. 

461«  If  a  judgment  of  the  late  superior  court 


JUDGMEJ^TS,  XI,  Xn,  I. 


1625 


of  the  dty  of  San  Francisco  redtes  that  the 
defendant  had   been  regularly  served  with 

Srooen  and  had  failed  to  appear,  and  that  his 
eftiult  had  been  dnlv  entered,  these  recitals 
are  conclusive  apon  the  point  of  jurisdiction 
of  the  persons  althoug[h  the  return  of  service 
of  summons  is  not  of  itself  sufficient  for  that 
purpose.    (Vassault  ▼.  Austin,  36  Oal.  691.) 

Cited  44  Gal.  861. 

462.  Where,  in  an  action  brought  in  the 
district  court  bv  Q.  against  Joseph  S.  Ruckle, 
the  return  made  by  the  sheriff  of  service  of 
the  summons  showed  only  that  George  S. 
Ruckle  had  been  served,  while  the  judg- 
ment recited  that  Joseph  8.  Ruckle  had  been 
dulv  served  with  process,  etc,  held,  that 
said  recital  in  the  judgment  is  not  contra- 
dicted or  overcome  b^  said  return  of  the 
sheriff,  and  that  such  judgment  is  not  liable 
to  a  collateral  attack  for  want  of  jurisdiction 
of  the  person  of  the  defendant.  (Quivey  v. 
Porter,  37  Oal.  458.) 
Cited  87  Cal.  470;  44  Cal.  891. 

468.  Where  the  judgment  recites  the  fact 
that  the  defendant  has  been  duly  served  with 
process  it  is  a  direct  adjudication  b^  the 
court  upon  the  point,  and  is  as  conclusive  on 
the  parties  as  any  other  fact  decided  in  the 
cause,  provided  it  does  not  affirmatively  ap- 
pjear  m>m  other  portions  of  the  record,  con- 
sisting of  the  Judgment^roU,  that  the  recital  is 
untrue.  (Hahn  y.  Kelly,  34  Cal.  891.) 
Cited  68  Cal.  400;  distinguished  21  Nev.  820. 

464.  Where  the  decree  in  an  action  by  M. 
against  8.,  B.,  and  others,  for  foreclosure  of  a 
mortgage,  recited  that  'Hhe  defendants 
above  named,  having  been  duly  served  with 
process,  .  .  •  •  as  appears  by  the  proof  of 
service  of  the  process  issued  herein  and  on 
file  in  this  action,*'  etc,  held,  that  this  re- 
cital is  conclusive  in  favor  of  the  jurisdiction 
of  the  court  of  the  persons  of  said  defendants. 
(Sharp  V.  Brunnings,  85  Cal.  528.) 

Cited  44  Cal.  361. 

465.  The  redUl  in  a  decree  that  "  defend- 
ants had  been  regularly  served  with  process, 
or  had  waived  service  bv  their  acknowledg- 
ment," is  sufficient  eviaenoe  that  the  req- 
uisite preof  was  produced.  In  the  absence 
of  all  evidence  on  this  point  the  presumption 
would  be  in  favor  of  the  jurisdiction  of  the 
court,  and  of  the  regularity  of  its  proceedings, 
and,  for  the  want  of  such  evidence,  the  de- 
cree cannot  be  impeached  in  a  collateral 
action.  (Alderson  v.  Bell,  9  Cal.  815.) 
Cited  23  Cal.  404;  83  Cat.  684;  84  CM.  420, 

421,  428,  616:  60  Cal.  622;  84  Cal.  29;  8 
Kev.  808;  4  Or.  21;  distinguiBhed  21  Nev. 
820. 

466.  Where  the  record  in  an  action  for  fore- 
closure contains  an  admission  of  service  in- 
dorsed on  the  summons,  purporting  to  be 
signed  by  the  defendant — a  deiault  duly  in- 
dorsed, and  the  judsment  recites  "  service 
duly  proved,"  held,  that  this  is  sufficient  to 
establish  the  validity  of  the  judgment  against 
a  collateral  attack.'  (Sharp  v.  Lumley,  84 
Cal.  611.) 

467.  A  recital  in  a  judgment  rendered  for  a 
tax  on  real  estate,  that  all  owners  and  claim- 
ants of  the  property  have  been  duly  sum- 
moned to  answer  the  complaint,  and  have 


made  default,  is  proof  of  those  facts.    (Tru- 
man V.  Robinson,  44  Cal.  623.) 
Cited  49  Cal.  380;  50  Cal.  75;  61  Cal.  364. 

468.  If  the  statute  provides  that  a  recital  in 
a  judgment  enforcing  a  lien  for  a  tax  which 
states  that  all  owners  and  claimants  of  the 
property  have  been  duly  summoned  and 
have  made  default  shall  be  proof  of  the  mat- 
ters thus  recited,  the  judgment  containing 
such  recital  cannot  be  attacked  in  a  collateral 
action,  for  want  of  service  of  process.  (Bran- 
son V.  Caruthers,  49  Oal.  874.) 

Cited  61  Cal.  864. 

469.  In  order  to  maintain  a  judgment  on 
the  merits,  directly  attacked  as  on  appeal 
therefrom,  it  is  requisite  that  the  record 
should  show  that  the  court  had  jurisdiction 
of  the  person  against  whom  the  judgment 
was  rendered,  and  that  such  judgment  was 
warranted  by  the  pleadings  of  the  party  in 
whos>e  favor  it  was  rendered ;  and  in  deter- 
mining these  questions  recitals  in  the  judg- 
ment cannot  be  regarded.  (McKinlay  v. 
Tuttle,  42  Cal.  571.) 

470.  Upon  a  direct  attack  the  recitals  in  a 
iudgment  will  not  be  accepted  as  a  substitute 
for  the  summons  and  proof  of  service,  to 
show  jurisdiction  of  the  person  of  defendant, 
any  more  than  would  recitals  in  it  be  received 
instead  of  the  necessary  allecations  of   the 

8 leadings.    (McKinlay  v.  Tuttle,  42  Cal.  571.) 
iited63  Cal.  18;  68  Cal.  400;  70  Cal.  436; 
73  Cal.  600. 

471.  If  the  judgment  recites  that  the  cause 
came  on  regularly  for  trial,  and  that  the  de- 
fendant appeared  bv  his  attorneys,  it  does 
not  thereby  show  that  the  plaintiff  did  not 
appear.    (Green  v.  Swift,  60  Cal.  454.) 

472.  The  recital  in  a  judgment  that  a  party 
defendant  against  whom  it  is  entered  appeared 
in  the  action  is  prima  facie  evidence  only  of 
the  fact.    (Leese  v.  Clark,  28  Cal.  26.) 

478.  Omission  in  recitals  of  judgment  that 
parties  appeared  does  not  affect  its  validity. 
(Green  v.  Swift,  50  Cal.  454.) 

Recital  cures  technical  defect  in  return, 
when.    See  Summons,  140. 

Recital  of  service  in.    See  Default,  67. 

Recitals  of  jurisdictional  facts,  conclusive- 
ness.   See  Taxation,  657. 

Presumptions  in  regard  to  recitals.  See 
post,  600,  601,  606. 

XU.  Talldlty. 

/.  DB9eripHon  and  Certainty, 

474.  Where,  in  suit  to  enforce  a  verbal  con- 
tract for  the  sale  of  land — the  complaint  aver- 
ring a  balance  of  four  hundred  dollars  to  be 
due  defendant  when  he  should  make  a  deed, 
and  describinff  the  land  by  its  position  with 
reference  to  adjoining  tracts — a  demurrer  was 
put  in,  and  being  overruled,  and  defendant 
not  answering,  final  Judgment,  by  default, 
was  entered  for  plaintiff— evidence  being  taken 
as  to  the  contract  before  a  referee — ^tbat  plain- 
tiff pay  defendant  three  hundred  dollars,  the 
latter  to  make  a  deed  of  the  land,  which  was 
described  in  the  judgment  by  metes  and 
bounds,  held,  that  the  judgment  is  errone- 
ous, both  as  to  the  amount  adjudged  due  de- 
fendant and  in  describing  the  land  by  metes 
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and  boondf ;  that  the  ^dgment  ahoold  have 
followed  the  complaint  m  both  these  particu- 
lars,  and  that  the  departure  \b  material  and 
fatal.    (Holman  t.  VaUejo,  19  Cal.  498.) 

475.  The  jud^pnent  must  be  reversed,  even 
though  the  evidence  taken  before  the  ref- 
eree shows  the  land  described  in  the  com- 
plaint and  judgment  to  be  the  same.  The 
evidence  was  taken  ex  parte,  and  defendant 
has  a  right  to  be  heard,  the  subject  matter 
being  the  establishment  of  the  actual  bound- 
aries of  land.  ( Holman  v.  Vallejo,  19  Cal.  498.) 

476.  The  nature  of  the  interest  to  be  sold 
under  a  decree  of  sale  is  sufficiently  asoer^ 
tained  b^  a  lease  which  is  referred  to  and  de- 
scribed m  the  decree.  (Gaskill  v.  Moore,  4 
Oal.  283.) 

Presumption  that  description  definite.  See 
post,  596. 

Foreclosure  decree,  description  in.  See 
Mortgages,  XIX,  14,  e. 

Description,  reference  to  map.  See  Specific 
Performance,  207,  et  seq. 

477.  Where  a  judgment  refers  to  the  find- 
ings for  certain  data,  and  the  findings  do  not 
contain  the  data,  but  refer  a^in  to  the  plead- 
ings, which  are  also  uncertam,  the  judgment 
will  be  reversed  for  uncertainty.  (Kelley  v. 
McKibben,  53  Gal,  IS.) 

Cited  86  Cal.  488. 

478.  In  an  action  to  recover  nosseesion  of 
personal  property,  a  reference  in  tne  judgment 
to  the  findmgs,  and  in  the  findings  to  the 
complaint,  for  a  description  of  the  property, 
is  inexcusably  circuitous,  but  the  description 
is  not  uncertain.  Certum  est  a  nod  certum 
reddi  potest.  (Kelly  v.  McKibben,  54  Cal. 
192.) 

479.  Such  reference  is  to  the  amended  com- 
plaint, if  there  be  one.  (Kelly  v.  McKibben, 
54  Cal.  192.) 

Cited  57  Cal.  411 ;  69  Cal.  138. 

2,  After  Expiration  of  Term  b/  Retiring  Judge. 

480.  Where  the  term  of  office  of  the  judge 
who  tried  the  case  expires  after  an  order  for 
judgment  has  been  entered,  but  before  the 
findings  have  been  filed,  no  valid  judgment 
can  be  entered  in  the  action  without  a  new 
trial  being  had,  unless  agreed  findings  are 
filed  or  waived  by  both  sides.  (Mace  v. 
O'Reilley,  70Cal.  281.) 

481.  If  no  agreed  findings  are  filed  or 
waived,  a  judgment  entered  in  conformity 
with  the  order  after  the  expiration  of  the 
term  of  office  of  the  trial  judge  may  be  set 
auide  for  want  of  findings  on  the  motion  of  the 
party  in  whose  favor  the  judgment  is  entered, 
without  notice  to  the  opposite  party,  not- 
withstanding the  latter  offers  to  waive  find- 
ings, or  to  have  them  made  by  the  successor 
of  the  judge  who  tried  the  case,  and  tenders 
to  the  prevailing  party  the  amount  of  the 
judgment.  Such  a  motion  may  be  made  after 
the  expiration  of  six  months  from  the  date  of 
the  order  for  judgment,  and  after  the  ter- 
mination of  the  session  of  the  court  at  which 
it  was  made.  (Mace  v.  O'Reilley,  70  Cat.  231.) 

482.  Judgment  rendered  by  retiring  supe- 
rior judge  on  first  Monday  of  January  next 
lUter  election  of  his  successor  is  not  coram 


non  judioe  and  void  lor  want  of  juriadictioa 
where  it  appears  that  both  the  outgoing  and 
incoming  judge  were  of  the  opinion  that  the 
term  of  the  incoming  judge  did  not  oommence 
until  the  following  day,  and  the  outgoing 
judse  was  in  fact  holding  court  on  that  day, 
andthe  superior  judge  elect  was  before  him 
as  an  attornejr.  Under  such  circumstances 
the  outgoing  judge  was  clearly  a  judge  de 
facto.  (Merced  Bank  v.  Rosenthal,  99  Cal. 
39.) 

Signed  but  not  filed  before  expiration  of 
term.    See  Judges,  22. 

Decision  after  expiration  of  term.  See 
Judges,  IV. 

3.  P/eadinge  Myet  6e  SuMeient  to  Suetain,  and 
Judgment  Muet  6e  Baeed  Upon, 

483.  The  district  courts  in  this  state,  by 
virtue  of  their  organisation  and  common-law 
powers,  have  full  authority,  except  when  lim- 
ited by  the  constitution  or  Practice  Act,  to 
pronounce  such  jud^entas  the  exigency  of 
each  case  shall  requu^.  (Stewart  v.  Levy, 
36  Cal.  159.) 

484.  Judgment  on  complaint  that  does  not 
state  facts  sufficient  to  constitute  cause  of  ac- 
tion cannot  be  sustained.  (Barron  v.  Frink, 
30  Cal.  486.) 

485.  This  court  does  not  deem  it  necessary 
to  decide  whether,  in  all  cases  where  a  judg- 
ment is  based  upon  a  complaint  which  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action,  the  judgment  itself  may  be  treated 
as  a  nullity.  (Reynolds  ▼•  Harris,  9  CaL 
338.) 

486.  If  the  complaint  oontaina  mare  than 
one  count,  and  the  verdict  is  general,  and  one 
of  the  counts  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  the  ju^ment 
will  be  reversed.  (Barron  v.  Frink,  80  CaL 
486.) 

Cited  70  Cal.  78;  12  Col.  653;  16Nev.  177. 

487.  Judgment  that  is  not  supported  br 
pleadings  is  as  fatallv  defective  as  one  whicn 
IB  not  sustained  by  the  evidence.  (Bachman 
V.  Sepulveda,  39  Cal.  688.) 

488.  Mere  defects  in  the  mode  of  alleging  a 
cause  of  action  will  not  impair  the  validity  of 
a  judgment  rendered  after  a  trial  upon  the 
merits,  when  not  presented  by  a  special  de- 
murrer. (Schmidt  V.  Market  Street  etc  R.  R. 
Co.,  90  Cal.  37.) 

489.  Pleadings  of  a  party  to  whom  relief  is 
awarded  must  be  sufficient  to  warrant  the  re- 
lief.   (Sigoumey  v.  Zellerbach,  55  Cal.  431.) 

490.  A  judgment  cannot  be  rendered  which 
will  settle  rights  between  litigants,  unless  the 
pleadings  are  framed  to  support  it.  (North- 
ern Ry.  Co.  y.  Jordan,  87  Cal.  23.) 

491.  The  plaintiff  cannot  have  a  judgment 
in  direct  contradiction  of  the  allegations  of 
his  complaint.  (Von  Drachenfels  v.  Doolit- 
tle,  77  Cal.  295.) 

492.  A  reooverVj  if  had,  must  be  grounded 
upon  the  facts  wnich  are  averred  in  the  com- 
pmint,  and  not  upon  those  which  are  denied. 
(Gregory  v.  Ha  worth.  25  Cal.  653.) 

Cited  9  Col.  554;  16  Col.  313;  14  Or.  355. 

493.  A  plaintiff  must  recover,  if  at  all,  ac- 
cording to  the  averments  in  his  complaint^ 
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and  a  conrt  is  not  warranted  in  rendering  a 
judgment  in  favor  of  the  plaintiff,  when  there 
IB  no  averment  in  the  complaint  npon  which 
the  ja(kment  can  be  baaed.  (Sterling  v.  Han- 
son, 1  Cal.  478.) 

494.  The  plaintiff  must  recover,  if  at  all, 
upon  the  cause  of  action  as  set  out  in  his 
complaint,  and  not  upon  some  other  which 
may  be  developed  by  the  proofs.  (Mondran 
v.Goux,  510aU  151.) 

Cited  55  Cal.  440;  68  Cal.  33;  71  Oal.  563;  99 
Cal.  619;  9  Col.  553. 

495.  It  is  not  the  duty  of  the  court  by  its 
judgment  to  extend  to  a  party  a  real  or  sup- 
posed benefit  which  he  does  not  ask  nor  man- 
ifest a  desire  to  obtain.  (Morrison  v.  Bowman, 
29  Cal.  337.) 

Cited  37  Cal.  304. 

496.  Although  when  an  answer  is  filed  the 
court,  under  section  147  of  the  Practice  Act, 
may  grant  any  relief  consistent  with  the  case 
made  by  the  complaint  and  embraced  within 
the  issue,  yet  the  court  should  not  grant  any 
leUef  not  prayed  for,  unless  the  facts  proved 
within  the  issues  and  the  circumstances 
clearly  justify  it.  (Nevada  County  etc.  Co.  v. 
Kidd,  37  Cal.  282.) 

497.  The  judgment  must  accord  with  and 
be  warranted  by  the  pleadings  of  the  party  in 
whose  favor  it  is  rendered.  (Bachman  v. 
Sepulveda,  89  Cal.  688.) 

Cited  10  Nev.  413 ;  14  Nev.  195. 

498.  The  relief  awarded  a  plaintiff  must  be 
consistent  with  the  case  made  bv  his  com- 
plaint.   (Black  V.  Merrill,  65  Cal.  90.) 

499.  Evidence  of  facts  or  stipulations  as  to 
facts  of  case  cannot  make  case  broader  than 
it  appears  by  the  allegations  of  the  pleadings, 
nor  do  they  entitle  a  party  to  any  relief  be- 
yond what  the  averments  entitle  him  to. 
(Hicks  V.  Murray,  43  Cal.  515.) 

Cited  7  Col.  68. 

500.  If  the  complaint  counts  only  on  a  bal- 
ance due  upon  an  open,  mutual,  and  current 
account  the  plaintiff  cannot  recover  a  sum 
due  on  a  special  contract  in  relation  to  a  mat- 
ter not  included  in  the  mutual  account.  (Hop- 
kins V.  Orcutt,  51  Cal.  537.) 

501.  A  declaration  in  a  decree  upon  the 
character  of  the  title  of  one  of  the  parties, 
when  the  consideration  of  the  character  of 
such  title  is  foreign  to  the  case  and  unneces- 
sary for  its  disposition,  is  without  any  bind- 
ing force  as  -  an  adjudication  either  upon 
parties,  privies,  or  any  one  else.  (Fulton  v. 
Hanlow,  20  Cal.  450.) 

502.  That  the  judgment  is  broader  than  the 
facts  alleged  and  found  will  justify  is  no 
ground  for  a  new  trial.  The  remedj|r  is  by  an 
appeal  from  the  judgment  on  the  judgment- 
roll.  (Shepard  v.  McNeil,  38  Cal.  72.) 
Cited  56  Cal.  498;  71  Cal.  564;  73  Cal.  398;  75 

CaL  539 ;  U  Nev.  243 ;  16  Nev.  174 ;  18  Nev.  34. 

Judgment  must  follow  complaint  in  descrip- 
tion.   See  ante,  XII,  1. 

Belief  authorized.  See  Defaults,  41 ;  Plead- 
ing and  Practice,  XX,  15. 

Relief  not  prayed  for  is  improper.  See 
Pleading  and  Practice,  787. 

Jud^ent  must  follow  issues  joined.  See 
Pleading  and  Practice,  XX,  15. 


Complaint.  suflSciencv  of  to  support  judg- 
ment.   See  Appeals,  XI,  15;  Mortgages,  131. 

Amendment  of  complaint  to  conform  to 
judgment.    See  Pleadin);  and  Practice',  XI,  16. 

validity  of,  printed  signature  to  complaint, 
effect  of.    See  Pleading  and  Practice,  189. 

Validitv  where  complaint  filed  on  holiday. 
See  Holidays,  3. 

4.  in  £jrc0tt  of  Amount  Pn/od  for  or  Proved, 

503.  Court  cannot  grant  any  greater  relief 
than  is  demanded  in  prayer  of  complaint  and 
specified  in  the  summons  if  judgment  is  ren- 
dered in  favor  of  plaintiff  by  default.  (Lamp- 
ing V.  Hyatt,  27  Cal.  102.) 

Cited  29  Cal.  168;  30  Cal.  536;  33  Cal.  322; 
1  Idaho,  126;  s.  c.  1  Idaho,  N.  S.,  112;  6  Col. 
488. 

504.  A  judgment  rendered  in  an  action  on 
contract  in  favor  of  plaintiff  on  the  complaint 
alone,  after  striking  out  for  irregularity  an 
answer  previously  filed  by  defendant,  must  be 
considered  as  a  jud£[ment  by  default,  and  is 
therefore  erroneous  if  rendered  for  a  greater 
amount  than  that  for  which  the  summons 
stated  judgment  would  be  taken.  (Lattimer 
V.  Ryan,  20  Cal.  628.) 

Cited  27  Cal.  103 ;  29  Cal.  168;  6  Col.  486, 488. 

505.  If  an  answer  is  filed  judgment  mav  be 
rendered  for  the  principal  and  interest  added 
thereto,  although  the  complaint  only  prays 
for  judgment  for  the  principal.  (Cassacia  v. 
Phoenix  Ins.  Co.,  28  Cal.  628.) 

506.  If  the  complaint  on  a  promissory  note 
prays  for  judgment  for  a  sum  certain,  which 
sum  is  the  principal  and  interest  due  when 
the  complaint  is  filed,  judgment  by  default 
should  not  include  interest  accruing  after  the 
complaint  is  filed.  (Lamping  v.  liyatt,  27 
Cal.  102.) 

507.  If  in  an  action  on  a  promissory  note  a 
trial  is  had  the  court  may  render  judgment 
for  the  amount  of  the  note  and  interest,  and 
make  the  judgment  bear  the  same  rate  of  in- 
terest as  the  contract,  although  the  complaint 
only  prays  for  judgment  for  the  face  of  the 
note.  (Lane  v.  Gluckanf,  28  Cal.  288.) 
Cited  28  Cal.  631;  32  Cal.  88;  37  Cal.  324;  2 

Uuh,  287. 

508.  Judgment  for  damages  in  excess  of 
amount  prayed  for  is  erroneous.  (Burke  v. 
Koch,  75  Cal.  356.) 

509.  Plaintiff  is  not  entitled  to  recover  more 
than  his  complaint  demands ;  and  a  judgment 
in  excess  of  such  amount  will  be  modified. 
(Reynolds  v.  Lewis,  59  Cal.  20.) 

510.  Where  the  damages  were  laid  at  one 
thousand  dollars,  judgment  for  fifteen  hun- 
dred dollars  was  reversed  on  appeal.  (Palmer 
V.  Reynolds,  3  CaL  396.) 

Judgment  beyond  amount  prayed  for  is 
valid  until  reversed.    See  poet,  Xll,  21. 

511.  A  judgment  rendered  by  the  court  in  a 
cause  in  which  it  has  jurisdiction  of  the  sub- 
ject matter  and  of  the  person  is  not  void,  even 
though  it  may  exceed  the  measure  of  relief 
demanded  in  the  complaint,  and  no  answer 
may  have  been  filed.  (Chase  v.  Christianson, 
41  Cal.  253.) 

Cited  2  Mont.  377. 

512.  A  judgment  is  not  void  because  it  is 
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for  a  larger  som  than  the  proofs  juBtifv,  nor 
is  an  ezecation  void  because  it  is  for  a  laiiger 
Bam  than  the  judgment  authorized.  (Reeve 
V.  Kennedy,  48  C^.  643.) 

613.  Where  judgment  for  damages  is  for 
more  than  the  amount  claimed  in  the  com- 
plaint, the  excess  may  be  remitted,  and  the 
judgment  stand.  (Pierce  y.  Payne,  14  Oal. 
419.) 

614.  The  court  may  allow  the  plaintiff  to 
remit  from  a  verdict  an  excess  over  and  above 
the  amount  demanded  in  the  complaint,  and 
to  take  judgment  accordingly.  (Clanton  v. 
Ooward,  67  Cal.  373.) 

516.  Where  the  complaint  alleged  that  all 
the  defendants  except  two  had  acquired  in- 
terests in  the  land  in  controversy  the  prayer 
was  that  the  "  defendants"  be  required  to 
convey  to  the  plaintiff  the  interest  which  he 
claimed,  and  the  action  was  dismissed  as  to 
two  of  the  defendants,  the  other  defendants 
being  required  by  the  jud^mient  to  convey  to 
the  plaintiff  the  whole  amount  claimed,  held, 
that  the  relief  granted  by  the  iudgment  was 
not  in  excess  of  the  prayer  of  the  complaint. 
(Brooks  V.  Oarpentier,  53  Cal.  287.) 

516.  Action  to  foreclose  a  mortgage.  The 
appeal  was  heard  on  the  ludgment-foU.  The 
appellant  objected  that  the  judgment  was  in 
excess  of  the  amount  due  as  shown  by  the 
complaint.  After  examining  the  allegations 
of  the  complaint,  held,  that  the  objection 
was  not  well  founded*  (Farrell  ▼•  Jones,  63 
Oal.  194.) 

517.  Section  147  of  the  Practice  Act,  which 
provides  that  the  relief  granted  to  the  plain- 
tiff shall  not  exceed  that  asked  in  the  com- 
plaint^ has  no  application  to  questions  of 
jurisdiction.  (Chase  y.  Christianson,  41  Q§L 
253.) 

Cited  65  Cal.  55. 

Relief  is  limited  to  allegations  in  complaint. 
Bee  Pleading  and  Practice,  781,  et  seq. 

In  excess  of  or  different  from  amount 
prayed.    Bee  Defaults,  VI,  5. 

Judgment  granting  greater  relief  than 
prayea  for  without  amendment.  See  Apx)eals. 
2162. 

Judgment  for  more  than  value  as  alleged. 
Bee  Replevin,  92. 

Excessive,  release  of  i>art.  Bee  Appeals, 
XII,  6,  a. 

Clerical  error  in  entering  judgment  for  more 
than  is  due.    See  post,  XlY,  2,  c. 

5.  Judgment  for  L»$$  Sum  than  Admitted  to  6s 

DU9. 

518.  It  is  error  to  render  judgment  for  a  less 
sum  than  that  which  is  admitted  to  be  due  by 
the  pleadings.  (Nunan  v.  San  Francisco,  38 
Cal.  689.) 

6,  In  Faror  of  or  Againot  Ono  not  Before  Court; 

Second  Judgment  After  Revereal  of  Firet 

In  favor  of  one  not  a  party.  See  Certiorari, 
III,  2,  j. 

519.  It  is  anomalv  in  practice  to  render 
judgment  in  favor  of  party  who  is  not  before 
court,  and  is  not  represented  in  anv  manner 
in  the  action.  (Bachman  v.  Bepulveda,  89 
Cal.  688.) 


529.  Personal  judgment  cannot  be   given 
against  party  not  served  with  process  in  an 
action  on  a  joint  obligation  of  several  defend- 
ants.   (Treaty.  McCall,  10  Oat  511.) 
Cited  16  Cal.  68. 

521.  A  juc^pnent  against  a  person  not  served 
with  process,  and  who  entered  no  appearance 
in  the  action,  cannot  be  sustained.  (Hawkins 
V.  Abbott,  40  Cal.  639.) 

Bringing  in  party  to  be  bound.  See  ante, 
X,  10,  c. 

522.  Where  the  first  judgment,  which  was 
void  as  against  a  defaulting  defendant,  has 
been  reversed  upon  appeal  of  defendants  who 
appeared,  and  the  reversal  has  operated  to 
set  aside  the  whole  judgment,  .the  judgment 
thereafter  rendered  becomes  the  judgment  by 
default,  which  is  equally  void  with  the  first 
judgment,  and  may  be  vacated  upon  motion 
within  one  year  from  the  date  of  its  entry. 
( Reinhart  v.  Lugo,  86  Cal.  395.) 

Cited  97  Cal.  896. 

7.  Moot  Aeeord  With  Admftted  Facte;  en  Faetm 

not  in  leeue. 

523.  Any  finding  or  judgment  of  the  court, 
repugnant  to  facts  admitted  by  the  pleadings, 
is  erroneous.  (Gregory  y.  Nelson,  41  Cal.  278.) 
Cited  76  Cal.  640 ;  76  Cal.  49 ;  14  Nev.  183. 

524.  If  the  judgment  decrees  the  existence  of 
facts  not  within  any  issues  made  or  tendered 
by  the  pleadings,  and  then  pronounces  the 
judgment  of  the  court  upon  such  facts,  such, 
part  of  the  judgment  is  superfluous  and  void. 
(Gregory  v.  Nebon,  41  Cal.  278.) 

9.  Agafnet  One  not  Named  in  Complaint,  or  Ono 
¥oluntarilf  Appearing. 

525.  If  persons  are  served  with  summons 
who  are  not  named  in  the  complaint,  either 
by  real  or  fictitious  names,  it  is  error  to  render 
judgment  against  them  by  default.  (Lamp- 
ing V.  Hyatt,  27  Cal.  102.) 

526.  A  judgment  in  an  action  of  ejectment 
rendered  asainst  a  person  who  voluntarily 
appeared  therein  as  a  defendant  is  not  voi& 
so  as  to  be  collaftendly  assailable,  although  his 
name  was  not  inserted  in  the  complaint  either 
originally  or  b^  amendment,  and  no  order  of 
the  court  granting  him  leave  to  appear  in  or 
defend  the  action,  or  to  file  an  answer,  is  con- 
tained in  the  reccra.  (Tyrrell  y.  Baldwin,  67 
Cal.  1.) 

Cited  2  Idaho,  811. 

527.  When  the  record  does  not  disclose  any 
service  of  summons,  but  a  person  not  named 
as  defendant  answers,  and  judgment  is  after^ 
wards  rendered  against  another  person  not 
named  in  the  complaint  and  who  does  not  ap- 
pear, the  judgment  is  void.  (Ford  v.  Doyle, 
87  Cal.  346.) 

9.  Where  Defendante  Sued  by  Fictrtioue  Mamoo: 

Hariance  in  Name. 

528.  If  a  party  who  is  sued  in  ejectment  by 
a  fictitious  name  is  served  with  summons,  and 
answers  by  his  true  name,  and  judgment  is 
rendered  against  him,  the  fact  that  the  com- 
plaint is  not  amended  by  inserting  his  true 
name  does  not  render  the  judgment  void,  so 
that  it  may  be  attacked  collaterally,  but  such 


JUDG1CENT8,  Xn,  9,  10. 


1629 


party  msv  be  removed  by  a  writ  of  restitution. 
(Campbell  v.  Adams,  50  Cal.  203.) 
Cited  50  Cal.  589;  63  Cal.  119;  67  Cal.  8;  75 
Cal.  140;  79  Cal.  586. 

529.  Where  persons  are  sued  b}^  fictitious 
names  judgment  against  them  will  not  be 
binding  unless  the  complaint  be  amended,  as 
provided  bv  section  69  of  the  Practice  Act,  by 
inserting  their  true  names,  so  as  to  allege  that 
they  are  the  persons  charged.  (McKinlay  v. 
Tnttle,  42Cal.57i.) 
Cited  48  Cal.  436;  60  Cal.  205,  588;  63  Cal. 

119;  67  Cal.  3,  4, 

580.  I{  B.,  sued  in  the  complaint  by  the 
fictitious  name  of  John  Doe,  is  served  with 
summons,  and  judgment  is  rendered  against 
him,  without  inserting  his  name  in  the  com- 
plaint, it  amounts  to  an  irregularity  for  which 
the  judgment  will  be  reversed  on  appeal,  but 
the  ju<^;ment  is  not  void,  and  cannot  be  at- 
tacked collaterally.  (Baldwin  v.  Morgan,  50 
Cal.  585.) 
Cited  63  Cal.  119. 

531.  Where,  in  ejectment  against  John  Doe 
and  others,  the  complaint  allied  that  the  true 
names  of  such  defendants  were  unknown,  and 
prayed  that  when  ascertained  they  might  be 
inserted  with  apt  words  to  char^  them,  and 
Guadalupe  Castro  answered  by  his  true  name, 
and  there  was  judgment  against  him,  but  the 
record  showed  no  amendment  of  Uie  com- 
plaint by  inserting  his  true  name,  held,  on 
a  direct  ai>peal  by  him,  that  the  judgment 
was  not  binding  and  should  be  reversed. 
(McKinlay  v.  Tuttle,  42  Cal.  573.) 

682.  Where  a  man  is  sued  bv  a  fictitious 
name,  and  the  return  of  the  sheriff  on  the 
summons  shows  service  on  the  defendant  by 
his  proper  name,  as  **  John  Doe,  alias  West- 
fall,'^'  a  default  being  entered,  judgment  may 
be  rendered  against  the  defendant  in  his  true 
name.  WestfaU,  without  proof  that  Doe  and 
Westtall  are  the  same.  (Curtis  v.  Herrick,  14 
Cal.  117.) 
Cited  51  Cal.  618. 

533.  Where  a  defendant  is  sued  as  James 

,  service  was  returned  upon  John ,  and 

judgment  was  entered  agamst  J. ,  held, 

to  be  error,  unless  there  was  something  in  the 
record  to  show  that  the  person  served  was  the 
person  sued.    (Sutter  v.  Cox,  6  Cal.  415.) 
Cited  37  Cal.  348. 

Judgment  where  there  are  fictitious  defend- 
ants.   See  ante,  405. 

Misnomer,  effect  on.    See  Names,  3. 

Judgment  against  company  by  its  company 
name.  See  Unincorporated  Associations,  4o, 
et  seq. 

10,  Where  Seweral  Defendante. 

634.  Court  should  pass  on  cause  as  to  all  of 
defendants;  and  it  is  error  to  render  final 
judgment  without  rendering  a  judgment 
either  ankinst  or  in  favor  of  one  of  the  .defend- 
ants.    (SchulU  V.  McLean,  76  Cal.  608.) 

536.  Where  some  of  defendants  are  not 
served  with  process  the  plaintiff  may  proceed 
against  those  served,  (ingraham  v.  Gilder- 
mester,  2  Cal.  88.) 

536.  In  an  action  against  defendants  jointly 
indebted,  where  one  only  is  served,  a  several 


judgment    may    be    entered    against    him. 
(Hirschfield  v.  Franklin,  6  Cal.  607.) 

537.  In  an  action  against  two  defendants  on 
a  joint  contract  the  plaintiff  may  have  a 
several  judgment  a^inst  one  defendant  who 
has  been  served  with  process,  even  though 
the  other  is  not  servea.  (Kelly  v.  Bandini, 
50  Cal.  530.) 

538.  Such  judgment  is  not  vitiated  as  to  the 
defendant  served,  eyen  if,  in  form,  entered  up 
against  both  the  defendants.  (Kelly  v.  Ban- 
dini, 50  Cal.  530.) 

539.  The  common-law  rule  that  there  could 
be  no  several  judgment  in  a  joint  action,  and 
that  therefore  testimony  which  was  incompe- 
tent as  to  one  defendant  in  such  action  is  in- 
competent for  any  purpose,  has  from  the 
earliest  time  been  changed  bv  statute  in  this 
state.  Under  section  578  of  the  Code  of  Civil 
Procedure,  which  is  a  re^nactment  of  section 
145  of  the  old  Practice  Act,  where  two  per- 
sons are  sued  jointly  upon  a  joint  contract, 
several  judgments  may  be  given  for  or  against 
them.    (Shain  v.  Forbes,  82  QeX.  577.) 

540.  The  common-law  rule,  that  where  de- 
fendants are  sued  on  a  joint  contract,  recovery 
must  be  had  against  all  or  none,  modified  by 
our  Practice  Act.  Query,  whether  the  rule  fs 
entirely  abrogated.  (People  v.  Frisbie,  18 
Cal.  402.) 

Cited  39  Cal.  95. 

541.  Plaintiff  sells  goods  to  C.  on  his  indi- 
vidual account.  Subsequently  C.  directs 
plaintiff  to  charge  the  goods  to  the  joint  ac- 
count of  C.  &  J.,  which  is  done.  Plaintiff 
sues  C.  &  J.  jointly.  Proven  that  C.  had  no 
authority  to  bind  J.  Held,  that  although  J. 
is  not  liable,  juo^^ment  may  be  rendered 
against  C. ;  that  our*  Practice  Act,  section  145, 
has  modified  the  common-law  rule — ^that,  in 
suit  against  several  joint  debtors,  plaintiff 
must  recover  a^nst  all  or  none — so  far,  at 
least,  as  to  permit  judgment  against  a  portion 
of  the  defendants  wherever  the  contract  pur- 
ports on  its  face  to  be  the  contract  of  all  the 
parties  sued,  and  it  turns  out  in  proof  that  a 
portion  only  are  liable.  (Lewis  v.  Clarkin, 
18  Cal  399  ) 

Cited  39  Cal.  95;  82  Cal.  584;  4  Mont.  406; 
11  Nev.  72 ;  10  Or.  51 ;  22  Or.  519. 

542.  Whether  the  common-law  rule  is  not 
modified  even  further  than  this,  query?  New 
York  cases  referred  to.  (Lewis  v.  Clarkin,  18 
Cal.  399.) 

543.  In  an  action  for  goods  sold  and  de- 
livered, against  several  defendants,  all  of 
whom  appeared,  a  several  judgment  against 
some  of  the  defendants  only  is  erroneous 
where  the  complaint  alleges  a  joint  indebted- 
ness, and  the  court  finds  that  all  of  the  alle- 
gations of  the  complaint  are  true.  (Boys  v. 
Shawhan,  88  Cal.  111.) 

544.  When  the  contract  sued  on  is  a  joint 
contract  of  two  defendants,  and  judgment  is 
entered  up  against  one  only,  it  is  not  such  an 
error  as  renders  the  judgment  void  so  that  it 
can  be  attacked  in  a  collateral  proceeding. 
(Seaver  v.  Fitzgerald,  23  Cal.  86.) 

545.  In  suit  against  two  on  a  joint  assess- 
ment for  taxes  judgment  may  be  rendered 
against  one  only   of  the  defenduits  if  the 
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other  be  not  liable.     (People  ▼•  Frisbiey  18 

Oal.  402.) 

Cited  82  Cal.  684;  4  Mont.  408. 

546.  If  several  are  made  defendants  in  a 
loreclosure  salt,  and  only  one  answers,  and 
the  others  make  default,  and  the  case  is  tried 
as  to  the  one  answering,  and  the  complaint  is 
dismissed  as  to  him,  the  fact  that  the  plain- 
tiff is  entitled  to  judgment  against  the  de- 
faulters is  no  reason  why  the  appellate  court 
should  reverse  the  judgment.  (Siter  v. 
Jewett,  33  Gal.  92.) 

547.  In  an  action  of  tort  two  of  the  defend- 
ants, who  have  answered  and  against  whom  a 
verdict  is  rendered,  cannot  complain  that  no 
judgment  bv  default  was  entered  against  the 
thini  defendant.  (Golden  Gate  M.  &  M.  Oo. 
V.  Joshua  Hendy  Machine  Works,  82  Oal.  184.) 

548.  Relief  to  which  plaintiff  is  entitled 
against  any  one  of  defendants  is  not  limited 
by  his  prayer  for  relief  against  other  defend- 
ants ;  but  be  is  entitled  to  any  relief  justified 
by  the  facts  allerod  in  the  complaint,  if  proved 
or  admitted.    (Tyler  v.  Mayre,  96  Cal.  160.) 

649.  If  there  are  several  defendants,  and  the 
complaint  avers  a  joint  contract  made  by  all 
the  defendants,  when,  in  truth,  it  was  made 
by  a  part  only,  and  the  answer  denies  the  con- 
tract, but  does  not  speciallv  set  up  a  misjoin- 
der of  parties  defendant,  the  plaintiff  should 
not  fail  as  i^inst  all  the  defendants,  but 
should  have  judgment  against  those  defend- 
ants who  joined  in  the  contract,  while  the 
other  defendants  should  have  judgment  in 
their  favor.  ( Rutenberg  v.  Main,  47  Cal.  ^3. ) 
Cited  60  Cal.  281 ;  92  Cal.  88 ;  8  Mont.  211. 

660.  Where  two  persons  are  sued  jointly 
upon  a  joint  contract,  judgnient  may  be  ren- 
dered in  favor  of  the  plaintiff  against  one  of 
the  defendants,  and  in  favor  of  one  of  the  de- 
fendants against  the  plaintiff.  Hius,  where 
A  sued  B  A  C,  as  partners,  and  the  misjoinder 
was  not  set  up  in  the  answer,  and  the  plain- 
tiff*B  demand  was  proved  asainst  B,  but  not 
against  C,  and  verdict  and  judgment  were 
ffiven  in  fieivor  of  the  plaintiff  against  B,  and 
in  favor  of  C,  against  the  plaintiff,  on  appeal, 
the  case  was  affirmed.  (Rowe  v.  Chandler,  1 
Cal.  167. ) 
edited  6  Cal.  183;  82  Gal.  683;  3  Mont.  211. 

651.  Where  it  is  clear  that  two  or  more  de- 
fendants are  not  jointly  liable,  a  joint  judg- 
ment against  both  cannot  be  sustained, 
although  each  may  be  severally  liable ;  so  held, 
in  an  action  by  a  lessor  against  two  subten- 
ants of  his  lessee,  when  it  appeared  that  the 
subtenants  did  not  occupy  any  portion  of  the 
premises  jointly*  (Pierce  v.  Mmtum,  1  Cal. 
470.) 

552.  Where  there  are  several  defendants, 
and  no  community  of  interest  or  ownership  in 
the  property  is  shown  by  them,  a  joint  judg- 
ment in  their  favor  is  erroneous.  (Page  v. 
Fowler,  39  Cal.  412.) 

563.  Where  four  persons  were  sued  as  co- 
defendants  on  a  joint  contract,  and  the  plain- 
tiffs adduced  no  evidence  to  establish  the 
joint  liabilitv  of  all,  and  a  motion  for  a  non- 
suit was  made  on  this  ground  but  refused  by 
the  court,  and  a  jud^ent  was  rendered  against 
all  the  defendants  jointly,  held,  that  the  judg- 


ment was  erroneous ;  but  held  fdrlher.  ttial 
the  plaintiffs  might  have  discontinued  the 
suit  as  against  those  not  shown  to  be  liable, 
and  have  proceeded  to  judgment  against  those 
whose  liaoility  was  established,  upon  such 
terms  and  conditions  as  should  appear  to  be 
just.    (Aoquital  v.  Crowell,  1  Ca).  191.) 

Where  there  are  two  or  more  defendants. 
See  Ejectment,  XVII,  5;  Mortgages,  XIX, 
H,g. 

Joint  judgment  in  favor  of  defendants  an- 
swering separately.    See  Replevin,  137. 

//.  Judgment  Headend  BBfonlhmttffrDi$p999d 

of. 

564.  Where  demurrer  is  filed  to  defendant's 
answer  it  is  irregular  for  plaintiff  to  take 
judgment  before  some  disposition  is  made  of 
the  demurrer.  And  where  the  record  on 
appeal  discloses  this  state  of  facts,  and  noth- 
ing more  from  which  an  abandonment  of  the 
demuner  can  be  inferred,  the  judgment  will 
be  reversed.    (Huae  v.  Moore,  20  Cal.  115.) 

555.  It  is  irregular  to  enter  judgment 
against  a  defendant,  on  whose  behalf  a  de- 
murrer is  on  file,  without  disposinff  of  the 
demurrer,  and  a  judgment  so  entered  will  be 
reversed  on  appeal.  (Uestres  v.  Clements,  21 
Cal.  425.) 

Cited  23  Cal.  336. 

12,  After  Death  of  Party. 

556.  Judgment  rendered  against  i>artv  to 
action  after  his  death  is  not  void  on  its  face. 
Proceedings  must  be  taken  to  set  aside  the 
judgment  before  an  application  for  a  manda- 
mus can  be  made  bv  the  administrator  of  the 
decedent  to  compel  the  court  to  substitute 
him  as  a  party  to  the  action.  (Elliott  y.  Pat- 
terson, 66  Cal.  109.) 

557.  A  judgment  in  iavor  of  a  dead  man  is 
a  nullity.  (McCreery  v.  Everding,  44  Cal. 
284.) 

Effect  of  death  on  foreclosure  decree.  See 
Mortgages,  XIX,  14,  j. 

Death ,  decree  made  after.    See  Parties,  106. 

Joint  judgment  against  survivor  and  admin- 
istrator, when  invalid.  See  Executors  and 
Administrators,  340. 

13,  Mgafnet  One  Brought  in  After  Trial, 

558.  Jud^ent  rendered  against  party  who 
is  brought  m  by  motion  as  a  defendant  after 
the  trial  is  concluded  is  erroneous  as  to  such 
party.    (Lawrence  v.  Ballon,  50  Cal.  258.) 

Brim^ins  in  party  to  be  bound  by.  See 
ante,  X,  10,  c 

14,  Judgment  for  Poeeeeeion  Where  One  ie  Already 

in  Poeeeeeion, 

659.  A  judgment  that  the  plaintiffs  take 
nothing  as  against  certain  defendants,  and 
that  those  defendants  recover  from  the  plain- 
tiffii  the  possession  of  portions  of  the  premises 
specially  described,  when  those  tracts  were, 
at  the  time,  in  the  possession  of  the  respective 
defendants,  is  in  that  respect  erroneous.  ( Jud- 
son  V.  Malloy,  40  Cal.  299.) 

IS,  Where  Action  Brought  Prematurely. 

560.  Jud^ent  is  not  void  as  to  creditors 
because  action  is  commenced  before  maturity 
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of  the  note  which  wu  the  cause  of  action,  and 
the  defendant  confesses  judfpnent  without 
iervioe  of  process.  (Pond  y.  Davenport,  45 
Gal.  225.) 

561.  Bendition  of  judgment  for  demand 
which  was  not  due  when  action  was  com- 
menced is  not  an  excess  of  jurisdiction,  hut 
error  in  the  exercise  of  jurisdiction.  (Mon- 
real  ▼.  Bush,  46  Cal.  79.) 

Effect  of  as  estoppel  when  action  hzoaght 
prematurely.    See  ante,  X,  9,  k. 
Premature.    See  Mandamus,  258. 

16.  Judgment  in  Cau%e  Tried  at  Chambem, 

562.  Where  a  cause,  of  which  the  court  has 
jurisdiction,  is  tried  at  chambers,  by  consent 
of  the  parties,  the  judgment  rendered  therein 
is  not  necessarily  void,  in  the  absolute  sense, 
for  want  of  a  trial  in  open  court.  (Ex  parte 
Bennett,  44  Cal.  64.) 

Cited  75  Cal.  1S9. 

/7.  Judgmente  Rendered  in  Vacation  or  Mfter  Ad- 
Joumment  for  Term. 

568.  Where  parties  stipulate  to  trv  a  case 
before  judge  in  vacation,  and  that  the  judg^ 
ment  shall  be  entered  as  if  tried  at  the  re^lar 
term,  and  judgment  is  so  rendered,  such  judg- 
ment is  a  nullity.  (Wicks  v.  Ludwig,  9  Cfi3. 
173.) 
Cited  3  N.  Mez.  850. 

564.  A  judgment  rendered  by  a  district 
court  after  the  time  appointed  by  law  for  its 
adjournment  is  invalia,  and  will  be  reversed 
on  appeal.  (Smith  v.  Chichester,  1  Cal.  409.) 
Cited  5  Cal.  493;  7  Cal.  53;  9  Cal.  175;  20  Cal. 

55;  84  Cal.  333 ;  40  Cal.  185 ;  2  Col.  387. 

Validity  of  judgment  entered  after  adjourn- 
ment.   See  Courts.  51. 

18.  Judgmente  Partly  Void. 

565.  On  an  application  for  a  writ  of  habeas 
corpus  the  judgment  under  which  the  pris- 
oner is  held  is  a  unit,  and  if  one  portion  of  it 
is  without  the  iurisdiction  of  the  court  which 
made  it  the  whole  is  void.  (Ex  parte  Kelly, 
65  Cal.  154.) 

566.  If  entire  judgment  be  composed  of  sev- 
eral elements  and  one  or  more  of  them  is 
illegal  the  whole  Judgment  is  void  as  against 
creSitors.  (Taaffe  v.  Joeephson,  7  Cal.  852.) 
Cited  8  Cal.  128;  10  Cal.  228. 

Costs,  illegal  imposition  of  does  not  avoid 
whole  decree.    See  Contempt,  111. 

Must  stand  or  tall  as  whole,  when.  See  De- 
fault, 88. 

19.  Directing  Sate  in  Groee. 

567.  At  one  time  seven  shares  of  stock  in  a 
company  are  pledged  by  defendant  to  plain- 
tiff as  security  for  a  note  of  defendant  then 
executed.  At  anotlier  time  twentv  more 
shares  are  pledged  as  security  for  another  note 
of  defendant  then  executed.  In  suit  on  the 
notes,  and  for  sale  of  the  stock,  etc.,  the  judg- 
ment was  for  the  amount  of  the  notes,  and 
directed  a  sale  of  all  the  shares  of  stock,  and 
an  application  of  the  proceeds  to  the  payment 
of  ioe  judgment.  Held,  that  the  judgment 
was  wrong  so  far  as  it  ordered  a  sale  of  the 
stock  in  gross,  and  an  application  of  the  pro- 


ceeds to  the  entire  indebtedness.    (Mahoney 
V.  Caperton,  15  Cat.  313.) 

Judgment  directing  sale  of  two  pieces  of 

groperty  mortgaged  by  separate  instruments* 
ee  post,  586. 

20,  Witliout  Jurisdiction  or  on  Conetructire  or 
IneuWcient  Service, 

568.  A  judgment  is  absolutel^r  void  if  it  ap- 
pear that  there  was  a  want  of  jurisdiction  m 
the  court  rendering  it,  either  of  the  subject 
matter  or  the  person  of  the  defendant.  (Hahn 
V.  Kelly,  34  Cal.  391.) 

Cited  39  Cal.  142,  143;  14  Col.  103;  7  Mont. 
101. 

569.  It  is  absolutely  essential  to  the  validity 
of  a  judgment  that  it  be  rendered  by  a  court 
of  competent  iurisdiction,  at  the  time  and  the 
place  and  in  the  form  prescribed  by  law.  The 
tribunal  before  which  the  trial  was  had  was 
in  no  legal  sense  a  court,  nor  could  any  con- 
sent of  parties  to  the  trial  confer  jurisdiction. 
(Norwood  V.  Kenfield,  84  Cal.  329.) 

Cited  60  Cal.  303. 

570.  It  is  essential  to  the  validity  of  a  judg- 
ment that  it  be  rendered  by  a  court  of  compe- 
tent jurisdiction  at  Uie  time  and  place  and  in 
the  form  prescribed  by  law.  (Wicks  v.  Lud- 
wig, 9  Cal.  178.) 

571.  To  sustain  a  personal  judgment,  the 
court  must  have  jurisdiction  of  uie  subject 
matter  and  of  the  person.  (Gray  v.  Hawes, 
8  Cal.  562.) 

572.  If  the  court  failed  to  acquire  jurisdic- 
tion, either  of  the  cause  of  action  or  of  the 
parties  to  the  action,  the  court  exceeded  its 
jurisdiction  in  rendering  judgment.  (Eraser 
V.  Freelon,  53  Cal.  644.) 

573.  A  personal  judgment  of  a  court  of  gen* 
eral  jurisdiction  is  invalid  for  the  purpose  of 
acquiring  any  rights  under  it,  when  it  appears 
affirmatively  upon  the  face  of  the  reconi  that 
the  court  had  acquired  no  jurisdiction  over 
the  person  of  the  defendant.  (Whitwell  v. 
Bar  bier,  7  Cal.  54.) 

Cited  8  Cal.  340,  568 ;  9  Cal.  321 ;  12  Cal.  286; 
14  Cal.  143;  16  Cal.  68;  23  Cal.  403;  31  Cal. 
160;  38  Cal.  512,  685;  64  Cal.  599;  67  Cal. 
897;  10  Or.  493;  5  Utah,  110. 

574.  There  is  a  very  decided  distinction  be- 
tween want  of  jurisdiction  and  irregularity 
in  procuring  jurisdiction.  (Whitwell  v.  Bar- 
bier,  7  Cal.  54.) 

575.  In  the  one  case  the  judgment  can  be 
attacked  in  any  form,  directly  or  collaterally; 
in  the  other  only  by  a  direct  proceeding 
against  the  judgment  in  the  court  which  ren- 
dered it,  or  m  an  appellate  court  upon  appeal 
from  the  judgment.  (Whitwell  v.  Barbier,  7 
Cal.  54.) 

576.  The  true  test  is,  whether  the  omission 
be  of  the  form  or  of  the  substance  of  the  act 
required  to  be  performed.  (Whitwell  v.  Bar- 
bier, 7  Cal.  54.) 

577.  Where  a  defendant  was  served  with 
process,  but  was  not  given  the  time  allowed 
by  statute  to  appear  and  answer,  it  would  be 
a  sufficient  reason  for  the  court  to  quash  the 
writ  on  motion  by  an  amicus  curiae,  or  for  ex- 
tension of  the  time  on  defendant's  motion,  or 
a  good  objection  on  writ  of  error,  arrest  of 
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Judgment,  or  motion  for  a  new  trial  ^  but  it 
cannot  be  said  that  the  court  had  no  jurisdic- 
tion of  the  person  so  as  to  make  its  judgment 
a  nullity.    (Whitwell  v.  Barbier,  7  Cal.  54.) 

578.  The  validity  of  the  thirty-second  sec- 
tion of  the  Practice  Act,  so  far  as  it  author- 
izes a  judgment  on  an  execution  against  any 
of  the  property  of  the  party  not  served,  com- 
mented on,  and  questioned.    (Tay  v.  Hawley, 

99  Gal.  93.) 
Cited  67  Cal.  146. 

579.  An  affidavit  for  publication  of  sum- 
mons is  always  ex  parte;  and  if  such  affi- 
davit falsely  states  tnat  plaintiff  has  a  cause 
of  action,  when  he  knows  the  contrary,  it 
operates  as  a  fraud  upon  the  court  j  and  wnen 
the  judgment  which  rests  upon  it  is  itself  un- 
conscionable, and  was  obtained  without  the 
knowled^  of  the  defendant  therein,  it  should 
be  set  aside.    (Dunlap  v.  Steere,  92  Cal.  344.) 

580.  A  judgment  rendered  against  a  party 
who  is  absent  from  the  state,  upon  publica- 
tion of  the  summons  thirty  days  only,  is  void 
for  the  want  of  jurisdiction  of  the  person  of 
the  defendant.  (Jordan  v,  Giblin,  12  Cal. 
100.) 

581.  In  an  action  against  a  nonresident  for 
the  recoverv  of  monev,  when  there  has  been 
no  personal  service  oi  process  on  the  defend- 
ant within  the  state  in  which  the  action  is 
pending,  and  no  appearance  therein  by  him, 
no  judgment  can  be  given  other  than  one  in 
the  nature  of  or  having  the  effect  of  a  iudg^ 
ment  in  rem  against  such  property  of  the 
nonresident  as  may  have  been  specifically  at- 
tached in  the  action.    (Brown  v.  Campbell, 

100  Cal.  636.) 

582.  While  a  personal  judgment  against  a 
nonresident  debtor  who  is  only  served  with 

Srocess  by  publication  is  void,  yet  where  the 
ebtor  has  propertjr  within  the  state,  which 
is  seized  unaer  a  writ  of  attachment  issued  in 
the  action  at  the  time  of  its  commencement, 
a  judgment  therein,  although  general  in  its 
terms,  has  the  effect  of  perpetuating  the  at- 
tachment lien,  and  of  suDJecting  the  attached 
property  to  its  payment,  and  is  so  far  in  the 
nature  of  a  proceeding  in  rem  as  to  uphold  a 
sale  of  the  attached  property,  and  lor  that 
purpose  and  to  that  extent  is  valid.  (Ander- 
son V.  Groff,  72  Cal.  65.) 
Cited  95  Cal.  530;  100  Cal.  641. 

588.  Although  a  state  having  property  of  a 
nonresident  within  her  territory  may  hold 
and  appropriate  it  to  satisfy  the  claim  of  her 
citizen  against  him,  and  her  tribunals  may 
inquire  into  his  obligation  to  the  extent  nec- 
essary to  control  the  disposition  of  that  prop- 
erty, yet  in  the  absence  of  such  seizure  a 
I)ersonal  judgment  is  without  validity  if  it  be 
rendered  by  a  state  court  in  an  action  upon 
a  money  demand  a^inst  a  nonresident,  who 
was  sued  by  publication  of  summons,  but 
upon  whom  no  personal  service  of  process 
within  the  state  was  made,  and  who  aid  not 
appear.  (Belcher  v.  Chambers,  53  Cal.  635.) 
Cited  67  Cal.  478;  72  Cal.  69;  78  Cal.  39;  85 

Cal.  28;  9  Or.  309;  distinguished  75  Cal. 

220. 

Judgment  of  sister  state  on  constructive 
service  of  summons.    See  post,  835. 


584.  In  assumpsit  against  foreign  corpora- 
tion which  has  no  managing  agent  or  other 
officer  in  this  state  upon  whom  service  of 
summons  can  be  made,  the  only  valid  judg- 
ment which  can  be  rendered  is  one  in  the 
nature  of  a  judgment  in  rem  against  such 
property  as  was  seized  under  a  writ  of  attach- 
ment therein.  The  fact  that  a  judgment  in 
such  action  is  general  in  its  terms  for  the 
recovery  of  money  only,  and  makes  no  refer- 
ence to  (lie  fact  that  any  property  has  been 
attached  therein,  does  not  render  it  void  if 
in  &ct  such  attachment  was  made;  but,  if 
no  property  was  attached  in  the  action,  the 
court  IS  without  jurisdiction  to  render  any 
judgment  which  can  be  enforced  against  ttie 
property  of  the  defendant.  (Blanc  v.  Pay- 
master Min.  Co.,  95  Cal.  524.) 

Cited  100  Cal.  641. 

Void  where  court  has  no  jurisdiction.  See 
Taxation,  601. 

Irregularity  in  service  of  summons  does  not 
render  judgment  void.    See  Summons,  36. 

Insufficient  service  of  summons,  judgment 
is  void.    See  Summons,  30,  et  sea. 

Insufficient  proof  of  service  ot  summons. 
See  Summons,  IV,  6. 

Valid  judgment  cannot  be  obtained  without 
personal  service  or  appearance.  See  Vendor 
and  Vendee,  39. 

Statute  authorizing  judgment  against  ab- 
sent defendant.    See  Constitutional  Law,  376. 

Want  of  jurisdiction,  effect  on  judgment  of 
discharge.  See  Bankruptcy  and  Insolvency, 
304. 

Rendered  upon  appointment  of  attorney 
by  court  and  without  service,  validity.  See 
Attorney  and  Client,  18. 

Irregularity  in  return  of  summons,  what 
not  fatal  on  collateral  attack.  See  Summons, 
136,  et  seq. 

Where  action  brought  prematurely.  See 
ante,  561. 

2/.  Irregular  or  ErronoouM  Judgment  /t  Bfndmg 
Until  Reversal;  Erroneoue  Judgment  Within 
Juriedietion, 

585.  If  a  judgment  is  pronounced  by  a  court 
having  jurisdiction,  no  matter  how  irregular 
it  may  be,  it  must  stand  until  set  aside  or 
reversed  on  appeal;  but  when  entered  by  a 
mere  ministerial  officer,  without  autliority  of 
law,  it  is  void.  (Stearns  v.  Asuirre,  7  Cal.  443.) 
Cited  7  Col.  151 ;  1  Idaho,  N.  S.,  287. 

686.  An  objection  being  taken  to  a  decree  as 
void,  because  of  an  excess  of  jurisdiction  in 
directing  two  pieces  of  property  mortgaged 
by  separate  instruments^  to  be  sold  together, 
when  the  complaint  did  not  ask  for  that 
relief,  it  was  held  that  the  court  having;  juris- 
diction of  the  question  and  of  the  parties,  the 
decree  was  valid  until  reversed  or  set  aside. 
(Reynolds  v.  Harris,  14  Cal.  668.) 

587.  Mere  defects  or  irregularities  in  process 
or  proceedings  against  party  not  objecting  to 
them  do  not  affect  the  validity  of  a  judgment 
in  the  case,  or  the  rights  of  the  parties  to  it ; 
and  a  plaintiff  in  whose  favor  such  a  judg^ 
ment  is  entered  cannot  question  it.  (Central 
Pac.  R.  R.  Co.  V.  Creed,  70  Cal.  497.) 

Erroneous  judgment  binding  until  reversed. 
See  ante,  369. 


JUDGMENTS,  XU,  21»  St. 


1033 


588.  If  the  district  ooart  has  jurifldiction  of 
the  person  of  the  defendant  and  the  sabject 
matter  of  the  action  its  judgment  is  not  void, 
however  erroneoos  it  may  he.  (Moore  v. 
Martin,  88  Gal.  428.) 

689.  Where  a  court  has  jurisdiction  both 
of  the  parties  and  the  suSject  matter  the 
manner  of  exercising  that  junsdietion  cannot 
make  void  the  action  of  the  conrt.  (Oloud  y. 
Eldorado  County,  12  Gal.  128.) 

Erroneous  judgment  within  Jurisdiction. 
See  ante,  XII,  4. 

Immaterial  errors  in  jadgmenta.  See  Ap- 
peals, XI.  12,  g. 

Glerical  errors  do  not  affect.  See  Mort- 
gages, 769. 

Where  action  brought  prematurely.  See 
ante,  561. 

22.  Pr99um/ttion%  in  Pafor  of. 

690.  Every  intendment  is  in  favor  of  a  Judg^ 
ment  of  a  court  of  record,  and,  until  the  con- 
trary be  made  clearly  to  appear,  the  appellate 
court  is  bound  to  suppose  that  it  was  based 
on  proper  evidence.  (Grewell  y.  Henderson, 
7  Gal.  290.) 

Gited8  Gal.  584;  1  Aris.  614. 

591.  The  judgment  of  a  domestic  court  of 
general  jurisdiction  is  conclusively  nresumed 
to  be  correct,  and,  when  introduced  in  evi- 
dence in  another  proceedings  cannot  be  im- 
peached, unless  the  record  of  the  judmnent 
shows  that  the  court  did  not  have  jurisdiction 
of  the  subject  matter  of  the  action  or  of  the  per- 
son of  the  defendant.  (Grim  y.  Kessing,  89 
Gal.  478.) 

592.  The  judgments  of  the  late  superior 
ODurt  of  the  city  of  San  Francisoo  import  the 
same  absolute  verity  as  those  of  the  district 
eoorts.    (Vassault  v.  Austin,  36  Gal.  691.) 


598.  In  a  collateral  attack  on  a  judgment  of 
a  court  of  superior  jurisdiction  all  intend- 
ments are  indulged  in  its  support,  and  what- 
ever is  upon  its  record  is  presumed  to  have 
been  rightfully  done.  (Dnke  v.  Duvenick, 
46  0aL455.j 

6M.  When  a  purchaser  under  a  sherifPs 
sale  enters  into  possession  under  the  sheriff's 
deed,  with  the  knowledge  of  the  defendant,  and 
he  continues  for  several  years  to  reside  near 
the  land,  and  suffers  the  purchaser  to  remain 
in  possession,  and  acquiesces  in  such  adverse 
possession  of  the  purchaser,  and  buys  back  a 
paJBt  of  the  land,  these  facts  are  sufficient  to 
warrant  the  court  in  presuming,  in  a  col- 
lateral attack  on  the  jud^ent,  that  every 
thing  necessary  to  the  vaiiditv  of  the  judgment 
was  not  only  performed,  but  rishtly  per- 
formed.   (Drake  v.  Duvenick,  45  Gal.  455.) 

595.  If  it  is  admitted  by  the  plaintiff  on  the 
trial  that  he  has  title  under  a  patent  issued 
for  a  Mexican  grant  within  less  than  five 
years  before  the  commencement  of  the  action, 
and  the  defendant  recovers  judgment^  and  the 
plaintiff  claims  title  by  prescription,  it  will  be 
presumed,  in  support  of  the  judgment,  that 
the  grant  was  an  imperfect  one,  and  con- 
veyed only  an  equitable  title.  (Wilkins  v. 
McGue,46Gal.  656.) 

596.  Where  a  judgment  divided  land  as  be- 
tween the  parties  by  a  line  as  laid  down  upon 
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a  certain  map  annexed  to  the  judgment,  and 
it  was  objected  that  the  line  was  too  vacue 
and  uncertain,  and  that  the  map  furnished 
no  data  for  its  correct  location,  held,  that  all 
intendments  were  in  fovor  of  the  judgment, 
and,  in  the  absence  of  an  affirmative  showing 
to  the  contrary,  it  would  be  assumed  that  the 
line  could  be  located  with  entire  precision. 
(Thompson  v.  Gonnolly,  42  Gal.  318.) 

597.  If  a  judgment  against  an  infant  is 
offered  in  evidence,  and  the  record  shows  serv- 
ice on  the  mfant,  but  does  not  show  with 
whom  he  was  residing,  it  will  be  i>resumed, 
for  the  purpose  of  sustaining  the  jurisdiction, 
that  he  was  residing  with  his  father.  (Brown 
V.  Lawson,  51  Gal.  615.) 

598.  Jurisdiction  will  generally  be  presumed 
in  the  case  of  superior  courts.  (Forbes  v. 
Hyde,  31  Gal.  342.) 

Gited  84  Gal.  402. 

599.  If  a  judgment  is  rendered  a|gainst  a 
defendant  by  a  court  of  general  jurisdiction  it 
will  be  presumed  that  the  court  acquired  ju- 
risdiction of  the  person,  unless  the  contrary 
appears  affirmatively  in  the  record.  (Sharp 
V.  Daugney,  83  Gal.  505.) 

CHted^  dU.  268. 

600.  When  the  record  of  the  superior  court 
is  silent  as  to  jurisdictional  facts  jurisdiction 
will  be  presumed ;  but  if  the  judgment  itself 
recites  all  the  facts  necessarjr  to  give  jurisdic^ 
tion  the  matters  thereby  adjudicated  aie  con- 
clusive, and  no  evidence  dehors  the  record 
can  be  received  to  impeach  them.  (Ex  parte 
Ah  Men,  77  Gal.  198.) 

601.  When  a  judgment  entered  by  defttult, 
unon  a  service  of  summons  made  by  publica- 
tion, recites  that  it  was  entered  in  pursuance 
of  an  order,  the  presumption  is  that  it  was 
entered  in  pursuance  of  an  order  of  the  court, 
and  the  ju<^pnent  is  not  void  on  its  face. 
(McGauley  v.  Fulton,  44  Gal.  855.) 

Gited  45  Gal.  462. 

602.  When  the  summons  is  served  after 
having  been  once  returned,  and  the  court 
thereupon  assumes  jurisdiction  of  the  defend- 
ants, and  renders  judgment  a«ainst  them,  it 
will  be  presumed  in  a  collateral  attack  on  the 
judgment  that  the  court  made  the  requisite 
order,  permitting  the  summons  to  be  with- 
drawn for  further  service.  (Hancock  y. 
Preuss,  40  Gal.  572.) 

603.  When  the  judgment-roll  which  is 
offered  in  evidence  is  silent  as  to  the  issuins 
and  service  of  process  it  will  be  presumea 
that  process  was  issued  and  served  on  the  de- 
fendants, and  the  judgment  is  not  void.  (Ma- 
honey  V.  Middleton,  41  Gal.  41.) 

604.  The  presumption  in  fovor  of  the  judg- 
ment of  a  court  of  general  jurisdiction  is 
overthrown  when  the  record  of  the  entire 
case  discloses  a  want  of  jurisdiction.  (Gray 
V.  Hawes,  8Gal.  562.) 

605.  If  the  want  of  jurisdiction  appears  on 
the  face  of  the  record  of  the  judgment  of  a 
superior  court  the  judgment  is  void,  and  it 
may  be  attacked  in  a  collateral  proceeding. 
(Forbes  V.  Hyde,  31  Gal.  342.) 

Gited  34  Gal.  402. 

606.  The  doctrine  as  to  the  presumptions 
indulge  in  favor  of  the  jurisdiction  and  cor- 
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rectness  of  recitals  of  jndgmeiita  of  oottrta  of 
general  jurisdiction  applies  only  in  cases  where 
the  attack  is  collateral,  and  not  where  the 
attack  is  direct.  (McKinlay  ▼.  Tattle,  42  Oal. 
671.) 

Presumption  in  fayor  of  judgments.  See 
ante,  465;  post,  608. 

Where  two  judgments  appear  in  judgment- 
roll.    See  ante,  £  3. 

Of  correctness  01  recitals  in  judgments.  See 
ante,  XI. 

In  favor  of  jurisdiction  and  regularity  of 
proceedings.    See  ante,  465. 

Contempt,  presumptions  as  to  judgments 
in.    See  Contempt,  Y,  6,  b. 

Probate  courts,  presumption  in  fayor  oL 
See  Probate  Courts. 

Presumptions  in  favor  of  record  of  on  collat- 
eral attack.    See  Appeala,  2723. 

Api)eal,  presumptions  in  favor  of  judg- 
ments on.    See  Api>eals,  XI,  24,  a. 

Appeal,  presumptions  of  sufficiency  of  evi- 
dence to  sustain.    See  Appeals,  XI,  24,  g. 

Presumption  that  judgment  was  sustained 
by  evidence.    See  Ejectment,  488. 

Xin.  Arrest  of: 

607.  If  the  findings  of  fact  follow  the  issues 
raised  by  the  pleadings,  and  a  demurrer 
would  not  be  sustained  to  the  complaint,  the 
judgment  wUl  not  be  arrested  upon  the  find- 
ings. (Millard  v.  Hathaway,  27  OaL  119.) 
Cited  75  Cal.  211. 

608.  Objections  which  may  be  presented  by 
demurrer  may  further  be  made  available 
after  verdict  uy  motion  in  arrest  of  judgment, 
and  the  action  of  the  court  on  this  motion  can 
only  be  reviewed  on  appeal  from  the  judg- 
ment.   (People  V.  Turner,  39  Cal.  370.) 

Arrest  of.  See  (Mminal  Law,  XYIII,  19, 
b,M. 

Objection  to  juror  after  verdict  is  not  grocmd 
of.    See  Jurj  and  Jurors,  226. 

Arrest,  misdescription  of  names  in  sheriff's 
return  is  not  ground  of.  See  Jury  and  Jurors, 
58. 

XIT.  Tmeatlon  of. 

/.  Potiter  of  CouriB  Ootfra/fy. 

Appealability  of  order  arresting  judgments. 
See  Appeals,  II,  22. 

609.  Aside  from  the  power  sranted  by  sec- 
tion 473  of  the  Code  of  Civu  Procedure,  a 
judgment  can  only  be  vacated  upon  motion 
when  it  is  void  upon  its  face.  (Jacks  v.  Bal- 
dez,  97  Cal.  91.) 

Cited  97  Cal.  390. 

610.  Whether  a  court  of  first  instance  has 
power  to  set  aside,  vacate,  or  modify  its  own 
judgment,  when  once  finally  entered,  query? 
(Payne  v.  Pacific  MaU  S.  S.  Co.,  1  Cal.  33.) 

Vacating.    See  Criminal  Law,  XVIII,  19, 

b,L 

Vacation,  power  of  courts  of  first  mstance 
over.    See  Jurisdiction,  155. 

Vacation  of  justices'  judgments,  power  of. 
See  Justices  of  the  Peace,  84,  et  seq. 

Setting  aside  foreclosure  decree.  See  Mort- 
gages, XIX,  14,  h.  ... 

Opening  of.     See  Statute  of  Limitations, 

87. 


2.  Orounds  9f, 
a.  (Generally. 

611.  A  judgment  may  now  be  vacated  en 
motion  for  anj  of  tiie  matters  for  which  a  writ 
of  coram  nobis  or  an  audita  querela  would  f  or- 
meilyUe.    (Ward  v.  Ward,  59  Cal.  139.) 

b.  Appearance  by  Attorney  Without  Author- 
ity; Want  of  Service  of  Summons  or 
liotioe. 

612.  It  seems  that  appearance  of  attorney 
wholly  unauthorised,  there  being  no  fraud 
and  no  allegation  of  insolvency,  would  not 
give  the  puty  a  risht  to  assail  th^  judgment 
on  that  ground.  (Holmes  v.  Bogeis,  iS  Cal. 
191.) 

See  post,  769. 

613.  Application  to  vacate  judgment  for 
want  of  service  of  summons  upon  or  appear- 
ance of  a  defendant  is  not  matter  of  discre- 
tion, but  of  pure  legal  right,  and  does  not 
arise  under  section  473  of  the  Code  of  Civil 
Procedure.    (Hunter  v.  Bryant,  98  Cal.  247. ) 

614.  Verbal  notice  of  action,  the  judgment 
in  which  may  bind  the  person  notified,  though 
not  a  party  to  the  recoid,  held  to  be  sufficient. 
(Ferrea  v.  Chabot,  63  Cal.  564.) 

Appearance  of  attorney  without  anthority. 
S^post,  769. 

Want  of  service  of  or  authority  of  attorney 
to  appear.    See  post,  714. 

Dea:ee  obtained  by  fraud  and  without  no- 
tice.   See  post,  623. 

c  Clerical  Errors;  Judgments Impiovidently 

Entered. 

615.  A  judgment  will  not  be  set  aside  on  the 
application  of  a  creditor  of  the  iudgment 
debtor  upon  the  ground  that  the  judgment 
was  taken  for  more  than  was  actually  due 
upon  the  note,  when  it  appears  that  a  mis- 
take of  a  few  cents  only  was  made  in  calculat- 
ing the  interest  due  upon  the  note*  (Ziel  y. 
Dukes,  12  Cal.  479.) 

Cited  30  Cal.  534. 

616.  The  rule  that  a  trial  court  cannot, 
upon  an  application  not  authorised  by  stat- 
ute, set  asioe  its  decision  for  mere  error,  does 
not  prevent  the  trial  court  from  setting  aside 
orders  or  judgments  which  were  improv- 
idently  ana  unintentionally  made.  But  it 
will  not  be  presumed  that  an  order  or  judg- 
ment was  of  that  character ;  such  a  case  must 
be  affirmatively  shown.  (Carpenter  v.  Su- 
perior Court,  75  Cal.  596.) 

Mistake  in  entry  as  ground  of.    See  ante, 

65. 

d.  Setting  Aside  Judgment  on  Demurrer. 

617.  In  an  action  to  foreclose  a  mortage 
the  court  below  set  aside  a  judgment  against 
the  plaintiff  entered  ui)on  a  demurrer  to  the 
complaint,  and  permitted  the  plaintiff  to  file 
an  amendment  to  his  complaint  setting  up  a 
mistake  in  drawing  up  the  note  sued  upon. 
Held,  assuming  that  the  court  may,  in  a 
proper  case,  grant  relief  against  a  final  judg- 
ment on  demurrer,  the  circumstances  attend- 
ing the  case  in  hand  did  not  justify  such  ac- 
tion.  ( Weisenbom  v.  Neumann,  60  Cal.  376.) 

See  Judgments. 
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e.  Fraud  or  Mistake. 

618.  Jadgmenta  are  impeachable  for  those 
frauds  only  which  are  extrinsic  to  the  merits 
of  the  case,  and  by  which  the  court  has  been 
imposed  upon  or  misled  into  a  false  judgment. 
They  are  not  impeachable  for  fraudiB  relating 
to  the  merits  between  the  parties.  The  fraud 
must  be  fraud  occurring  on  the  procurement 
of  the  judgment,  which  was  not  known  to  the 
party  at  the  time,  and  for  not  knowing  which 
he  is  not  chargeaUe  with  negli^noe.  (Ama- 
dor Canal  and  Mining  Co.  y*  Mitchell,  69  Cal. 
168.) 

Cited  91  Cal.  186;  92  Cal.  866. 

619.  Rule  that  fraud  relating  to  merits  of 
controversy  is  concluded  by  judgment,  and 
is  not  ground  for  setting  aside  the  judt2ment, 
has  no  application  to  a  case  where  the  plain- 
tiff in  eouity  had  no  knowledge  of  the  pen- 
dency of  the  action,  and  could  not  have  pro- 
tected his  rights  therein,  and  his  failure  to 
defend  was  not  a  negligent  omission  on  his 
part.    (Donlap  y.  Steere,  92  Cal.  844.) 

620.  In  an  action  to  set  aside  a  judgment  in 
a  former  suit  between  the  same  parties,  ob- 
tained, as  alleged,  bv  a  fraudulent  and  coUu- 
sive  compromise  with  plaintiffs'  (then)  attor- 
ney, it  is  necessary  for  the  plaintiffs  to  show 
that  they  were  defrauded  by  the  compromise, 
and  therefore  the  merits  of  the  former  suit 
are  the  proper  and  necessary  subjects  of  in- 
quiry in  the  second.  (Preston  y.  Mill,  88  Cal. 
686.) 

621.  Whether  good  cause  is  shown  for  relief 
from  a  judgment  is  a  question  properly  ad- 
dressed to  the  discretion  of  the  court.  (Peo- 
ple y.  Lafaige,  8  Cal.  180. ) 

622.  Judgment  wUl  be  set  aside  on  ground 
of  fraud  only  when  the  fraud  was  practiced 
in  the  act  of  obtaininjg;  tiie  judgment,  and  the 
party  against  whom  it  was  rendered  and  his 
counsel  are  free  from  negligence.  (Zellerbach 
y.  Allenberg,  67  Cal.  296.) 

Cited  81  Cal.  681;  92  Cal.  866. 

623.  Decree  of  probate  court  obtained  l>y 
fraud  and  without  notice  is  void,  and  the  case 
is  not  one  of  "mistake,  inadvertence,  sur- 
prise, or  excusable  neglect"  within  the  mean- 
ins  of  section  478  of  the  Code  of  Civil  Pro- 
cedure. (Baker  y.  O'Riordan,  66  Cal.  868.) 
Cited  68  Cal.  872;  79  Cal.  191 ;  97  Cal.  681. 

624.  To  entitle  the  defendant  to  relief 
against  a  decree  on  the  ground  of  tend  it 
must  ajjpear  that  he  had  a  good  defense  on 
the  merits,  and  that  such  defense  had  been 
lost  to  him  without  fault  on  his  part.  (Col* 
lins  y.  Scott,  100  Cal.  446.) 

626.  Bepresentations  by  such  mortgagee, 
made  to  the  administrator  of  the  deceased 
husband,  and  to  the  attorneys  appointed  to 
represent  the  children,  that  there  was  no  de- 
fense to  the  action  to  foreclose  the  mortgage, 
whereby  they  were  prevented  from  setting  up 
the  agreement  in  the  foreclosure  proceecung, 
•do  not  constitute  fraud  upon  the  part  of  the 
mortgagee,  and  do  not  entitle  the  children  to 
set  asiifo  toe  foreclosure  decree.  (Collins  y. 
Scott,  100  Cal.  446.) 

626.  In  order  to  set  aside  ajudgment  on  the 
ground  of  fraud  it  is  not  sufficient  to  aver  in 


general  terms  that  such  judgment  was  fraud- 
ulent.    (Castle  V.  Bader,  28  Cal.  76.) 
Cited  69  Cal.  662;  80  Cid.  688;  82  Cal.  821;  5 
Cr.  833. 

627.  In  an  action  by  a  junior  judgment  cred- 
itor to  set  aside  a  prior  judgment  and  execu- 
tion sale  of  the  property  of  the  debtor  on  the 
ground  of  fraud,  the  complaint  need  not  allege 
that  an  execution  had  been  issued  and  re- 
turned unsatisfied  where  it  is  averred  that  the 
judgment  debtor  has  not  and  never  had  any 
property  except  that  sold  under  the  fraudu- 
lent judgment.    (Lee  v.  Orr,  70  Cal.  898.) 

628.  l^e  complaint,  the  suit  being  to  set 
aside  a  judgment  of  H.  L.  A  B.  y.  Erwin, 
after  setting  out  minutely  the  proceedings 
adopted  by  them  in  having  the  clerk  enter  up 
the  judgment,  then  avers  that  "said  proceed- 
ings and  circumstances  under  which  said 
judgment  was  entered  up  by  said  clerk  ren- 
ders the  same  void  in  law,  the  said  clerk  hav- 
ing no  power  or  jurisdiction  to  enter  said 
judgment  under  the  circumstances  and  in  the 
manner  stated,  and  that  the  same  is  fraudu- 
lent as  asainst  this  plaintiff,  and  tends  to  his 
great  ana  irreparable  injury,"  that  W.,  attor- 
ney of  H.  L.  a  B.,  was  a  party  to  the  fraud, 
that  the  judgment  was  witnout  consideration, 
was  false,  covinous,  and  fraudulent,  and  that 
£.  is  insolvent,  states  facts  sufficient  to  con- 
stitute a  cause  of  action:  and  W.,  being 
chaiged  as  a  party  to  the  fraud,  is  properly 
joined  as  defendant.  (Crane  v.  EUrdifelder, 
17  Cal.  467.) 

629.  Action  for  relief  against  a  judgment 
alleged  to  have  been  obtained  by  fraud.  From 
the  allegations  of  the  complaint  it  appeared 
that  judgment  by  default  was  entered  against 
the  plaintiff  upon  a  false  affidavit  made  by  a 
person  qualified  in  law  to  serve  a  process; 
that  he  had  served  the  summons  jpersonally 
upon  the  defendant  in  the  state  of  (California : 
but  that  in  fact  the  summons  was  served 
upon  the  defendant  in  the  state  of  Nevada; 
that  the  plaintiff  had  no  notice  of  the  entry 
of  the  judgment  against  him  until  more  than 
a  year  after  its  date ;  and  that  the  cause  of 
action  upon  which  the  judgment  was  rendered 
did  not  exist.  Held,  that  the  demurrer  to 
the  complaint  was  improperly  sustained. 
CLapham  y.  Campbell,  61  Ciu.  296.) 

Cited  68  Cal.  872. 

680.  Where  the  application  for  relief  fiom 
a  judgment  charges  mud,  among  other  causes, 
and  the  applicant  does  not  rely  upon  the  fraud 
alone  for  his  relief,  there  is  no  error  in  the 
court  granting  the  relief  without  first  direct- 
ing an  issue  to  try  the  fraud.  (People  y.  La- 
faige, 8  Cal.  180.) 

681.  Plaintiffs,  in  1889,  as  heirs  of  one  Cas- 
tro, filed  their  bill  to  set  aside  a  decree  ob- 
tained aj^ainst  them  in  1863  by  defendants,  for 
the  specific  performance  of  a  contract  between 
him  and  their  ancestor  Castro.  The  ground 
of  this  bill  is  fraud  upon  the  part  of  Martin, 
in  obtaining  the  decree  and  in  the  proceedings 
leading  to  it,  and  also  other  grounds  applica- 
ble to  three  of  the  defendants,  who  were  in- 
fants at  the  time  of  the  decree.  Held,  the 
court  below  having  found  the  question  of 
fraud  in  fact  against  plaintiffs,  that  the  find- 
ing is  conclusive  of  the  case  under  the  circum- 
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Btanoes,  enwdally  as  the  matten  relied  on  to 
eBtablish  fraud  were  mostly  mere  circum- 
stances of  suspicious  or  equivocal  import,  and 
no  motion  was  made  for  new  trial,  on  the 
flpround  that  the  finding  was  contrary  to  eyi- 
dence.    (Regla  y.  Martin,  19  Cal.  463.) 

Reformation  of  decree  for  fraud.  See  Mar- 
riage and  Divorce,  236. 

Interest,  chaive  of,  when  does  not  show 
fraud.    See  Mechanics'  Liens,  388. 

Action  to  set  aside  judgment  for  fraud.  See 
Statute  of  Limitations,  276;  Trust  Deeds,  II. 

Fraud,  assailing  judgment  for.  See  Mort- 
gages, 995. 

Fraud  in,  insufficient  showing  of.  See 
MortgaffCB,  713. 

Fraud,  time  within  which  motion  must  be 
made.    See  post,  676,  et  seq. 

Fraud  in  obtaining  as  ground  of  collateral 
attack.    See  post,  734* 

Vacating  judgment  in  equity  for  fraud.  See 
post,  XVI. 

632.  In  action  to  set  aside  former  jud^ent 
between  same  parties  on  ground  of  mistake, 
if  the  complaint  fails  to  make  explanation  of 
the  mistake,  or  the  causes  which  produced  it, 
it  fails  to  set  forth  facts  sufficient  to  constitute 
a  cause  of  action.  (Douglass  v.  Brooks,  38 
Oal.  670.) 

Setting  aside  for  inadyertence  and  mistake 
of  attorney.    See  Quieting  Title,  126. 

f.  Neglect  of  Attorney;  Failure  to  Appear; 
Construction  of  Code. 

638.  Section  473  of  the  Code  of  ayil  Pro- 
cedure is  remedial,  and  should  be  liberaliy 
construed.  (Brackett  y.  Banegas,  99  (^. 
623.) 

634.  Applications  for  the  setting  aside  of 
judgments  procured  without  a  trial  of  the 
case  by  the  adverse  party  are  addressed  to  the 
sound  legal  discretion  of  the  court,  and  should 
be  disposed  of  b^  it  as  substantial  justice  may 
require,  and  this  result  will  be  best  attained 
by  a  trial  upon  the  merits,  and  neither  of  the 
parties  should  be  deprived  of  sudi  a  trial  ex- 
cept when  guilty  of  inexcusable  negligence, 
and  doubts  should  be  resolved  in  favor  of  the 
application,  though  its  allowance  should  be 
upon  terms  and  conditions  imposed  upon  the 
party  in  default,  as  the  circumstances  may 
warrant.  (Pearson  v.  Drobaz  Fishing  Co.,  w 
Cal.  425.) 

635.  Parties  in  this  state  are  not  entitled 
to  relief  from  a  iudgment  entered  against 
them  on  account  of  the  negligence  of  their  at- 
torneys.   (Smith  y.  Tunstead,  66  Cal.  176. ) 
Cited  96  Cal.  660. 

636.  If  a  judgment  is  recovered  against  a 
VATty  by  the  fault  of  an  attorney  employed 
oy  him  therein  the  party  has  his  remedy 
against  the  attorney,  but  the  judgment  cannot 
be  disturbed  on  that  account,  unless  fraud,  or 
collusion,  or  insolvency  of  the  attorney  is 
shown.     (Sampson  v.  ()hleyer,  22  Cal.  200,) 

637.  A  motion  to  set  aside  a  judgment  for 
the  defendant,  upon  the  alleged  ground  of 
mistake  and  excusable  neglect  of  plaintiff's 
counsel  in  failing  to  attend  the  trial,  should  be 
denied  where  it  appears  that  the  cause  was 
regularly  set  for  trial  by  consent  of  parties, 
and  baa  been  continued  for  several  days  for 


the  convenience  of  plaintiff's  coonael  and  for 
the  dispatch  of  other  business,  and  that  the 
plaintiff's  counsel  again  voluntarily  absented 
himself,  without  an  agreement  or  order  for 
further  continuance,  to  attend  a  trial  in  an- 
other county,  and  that  he  had  promised  the 
defendant  to  dismiss  the  case.  (Gray  v. 
Sabin,  87  Cal.  211.) 

638.  When  an  attorney  in  a  cause  fails  to 
attend  a  trial  had  at  a  regular  term  of  the 
court,  and  does  not  know  that  the  cause  is  set 
for  trial,  and  this  failure  and  want  of  knowl- 
edge is  caused  by  an  illness  of  the  attorney 
which  was  not  sudden,  but  under  which  he 
had  been  laboring  for  a  year,  and  the  other 
party  obtains  a  judgment  for  want  of  an  ap- 
pearance, the  facts  are  not  sufficient  to  war- 
rant an  order  vacating  the  judgment.  (Ekel 
V.  Swift,  47  Cal.  619.) 

Cited  66  Cal.  177;  83  Cal.  280. 

639.  When  a  case  was  r^pilarly  set  on  the 
trial  calendar  of  the  superior  court,  and  after 
being  regularly  reached  was  continued  once  to 
a  day  certain,  owing  to  the  failure  of  plaintiff 
or  her  attorney  to  ap^ar,  and  was  then  tried 
in  the  absence  of  plaintin  and  her  attorney, 
whereupon  judgment  was  rendered  for  de- 
fendant, an  affidavit  of  idaintiff's  attorney 
showinff  that  he  did  not  think  the  case  would 
be  reached  so  soon,  and  that  he  was  deceived 
by  mistaking  the  date  of  the  law  journal  in 
which  the  (»lendar  was  published  daily,  and 
did  not  think  the  case  would  be  heard  on  the 
day  on  which  judgment  was  rendered,  does 
not  make  a  sufficient  showing  of  mistake,  in- 
advertence, surprise,  or  excusable  neglect  to 
enable  the  appellate  court  to  say  that  the 
court  below  abused  its  discretion  m  denying 
a  motion  to  vacate  the  judgment.  (O'Connor 
V.  Ellmaker,  83  Cal.  452.) 

640.  It  is  not  an  abuse  of  discretion  for  the 
trial  court  to  deny  a  motion  to  vacate  a  judg- 
ment rendered  in  the  absence  of  the  parties 
against  whom  the  judgment  is  given,  on  the 
ground  of  excusable  neglect,  where  the  appli- 
cation to  set  it  aside  simply  shows  that  such 
parties  had  no  notice  of  the  settins  of  the 
case  for  trial ;  that  they  relied  upon  the  belief 
that  they  were  entitled  to  notice,  as  they  were 
nonresidents  of  the  county ;  that  the  rules  of 
court  specified  no  time  for  the  calling  of  the 
calendar  and  the  setting  of  cases;  and  that 
the  attorney  for  the  applicant  wrote  to  the 
attorneys  for  the  adverse  party,  requesting 
them  to  inform  him  as  soon  as  the  cause  waa 
set  J  and  that  the  parties  and  their  attorney 
believed  that  the  request  would  be  complied 
with  and  no  advantage  taken  of  their  absence* 
(Dusy  V.  Prudom,  96  Cal.  646.) 

641.  A  motion  of  the  defendant  to  set  aside 
an  order  vacating  the  judgment,  upon  plain- 
tiff's motion,  should  be  granted  where  it  ap- 
pears that  tne  attorney  for  plaintiff  absented 
nimself  from  the  trial  to  attend  a  trial  in  an- 
other county,  not  as  an  attorney,  but  solely  as 
a  voluntary  witness  without  subpoena.  ( Gray 
V.  Sabin,  87  Cal.  211.) 

642.  Affidavits  presented  in  8npi>ort  of  a 
motion  to  set  aside  a  judg[ment,  which  state 
that  the  defendant  and  his  attorney  resided 
at  a  great  distance  from  the  county  seat,  and 
that  neither  of  them  was  present  when  the 
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case  was  set  for  trial  or  when  It  was  tried, 
owing  solely  to  a  want  of  notice  of  the  settins 
of  the  case,  that  they  were  not  notified,  and 
never  heard  that  it  had  heen  set  nntil  just  he- 
fore  the  trial,  and  then  the  time  was  too  short 
to  enable  them  to  be  present,  owing  to  their 
distance  from  the  coonty  seat,  and  that  they 
had  a  good  defense  on  the  merits,  x>i^sent 
facts  sufficient  to  make  oat  a  prima  facie  case 
of  excusable  neglect,  and,  if  not  controverted, 
will  justify  an  order  vacating  the  judgment. 
(Bueli  V.  Emerich,  85  Cal.  116.) 
Cited  98  Cal.  250. 

643.  When  an  action  of  divorce,  which  is  at 
issue  upon  a  verified  answer,  has  been  set  for 
trial  in  one  department  of  the  superior  court, 
on  a  day  upon  which  it  is  preceded  by  many 
causes  readv  for  trial,  which  would  probably 
prevent  a  hearing  upon  that  day,  and  its 
transfer  to  another  department  of  the  same 
court  for  hearing,  upon  the  same  day,  at  the 
instigation  of  the  plaintiff,  without  notice  to 
the  defendant,  and  a  judgment  thereupon  ob- 
tained upon  an  ex  parte  hearing,  it  is  a  proper 
exercise  of  the  discretion  of  the  court  to  vacate 
the  judgment  and  grant  a  new  trial,  upon 
motion  of  the  defendant,  upon  a  showing  of 
the  facts.  Such  matters  are  largely  in  the 
discretion  of  the  trial  court,  and  its  decision 
will  not  be  reviewed  unless  an  abuse  of  dis- 
cretion appears.  (Cottreli  v.  Cottrell,  83  Cal. 
467.) 

644.  Where  a  case  was  placed  upon  the 
calendar  for  trial  shortly  after  issue  joined, 
and  stood  number  seven  on  the  calendar  upon 
the  day  on  which  it  was  sent,  and  when  the 
calendar  was  called  on  the  morning  of  the  day 
set  for  the  trial  thereof  the  defendants'  attor- 
ney, thinkins  the  case  would  not  be  reached 
for  trial  untiT  the  next  day,  and  having  busi- 
ness in  another  court,  was  not  present,  hut  he 
had  some  one  answer  "ready''  to  the  call  of  the 
case,  and  the  six  preceding  cases  were  at  once 
continued  or  otherwise  disposed  of,  and  there- 
upon, in  the  absence  of  tne  defendants  and 
their  attorney,  the  plaintiff  was  called  as  a 
witness  and  the  case  was  thereupon  submitted 
and  Judgment  given  in  favor  of  the  plaintiff, 
and  the  attorney  for  the  defendants,  upon 
being  informed  of  the  trial  and  judgment 
about  eleven  o'clock  of  the  same  day,  im- 
mediately called  upon  the  plaintiff's  attorney 
for  a  stipulation  setting  aside  the  judgment, 
upon  a  refusal  of  which  he  at  once  made  an 
affidavit  setting  out  the  facts  to  show  that  the 
judgment  was  taken  throueh  the  defendants' 
mi^ake,  inadvertence,'  and  surprise,  and  an 
order  was  made  on  the  afternoon  of  the  same 
day  requiring  the  plaintiff  to  show  cause  whv 
the  judgment  should  not  be  set  aside,  an  af- 
fidavit by  the  plaintiff  filed  two  days  there- 
after, statins  that  his  witnesses  had  gone,  and 
he  did  not  know  their  whereabouts,  is  not  a 
sufficient  answer  to  the  motion,  and  the  re- 
fusal of  the  court  to  set  aside  the  judgment 
was  an  abuse  of  its  discretion.  (Pearson  v. 
Probai  Fishing  Co.,  09  Cal.  425.) 

Construction  of  code  as  to  time  within 
which  application  to  be  made.  See  post,  665, 
et  seq. 

8.  Who  may  More  to  Vaeate. 

646.  A  party  in  whose  favor  judgment  has 


been  rendered  is  entitled  to  relief  under 
tion  473  of  the  Code  of  Civil  Procedure  as  well 
as  the  party  against  whom  judgment  had 
been  rendered ;  but  he  is  also  bound  by  the 
provisions  of  that  section  precluding  the  court 
from  erantins  the  relief  unless  the  application 
therefor  shall  be  made  within  six  months  after 
the  rendition  of  the  judgment.  (Brackett  v. 
Banegas,  99  Cal.  623.) 

646.  A  motion  to  vacate  a  decree  foreclosing 
the  interest  of  the  holder  of  a  certificate  of 
purchase  of  school  lands  by  one  who  claims 
to  be  successor  in  interest  of  the  defendant 
will  not  be  entertained  if  the  moving  party 
fails  to  prove  his  title  as  such  successor. 
(People  V.  Blake,  84  Cal.  611.) 

647.  A  deed  of  grant  of  schools  lands,  made 
five  months  before  the  certificate  of  purchase 
was  issued,  it  not  appearing  that  any  payment 
had  been  made  upon  the  land  by  the  grantor, 
conveys  no  interest  in  the  land,  and  will  not 
support  a  motion  by  the  grantee  to  vacate  a 
judgment  foreclosing  the  certificate  of  pur- 
chase against  the  grantor.  (People  v.  Blake, 
84  Cal.  611) 

Cited  94  Cal.  228. 

648.  The  action  was  brought  against  the  de- 
fenduit  Mullan  to  annul  a  certificate  of  pur- 
chase of  state  school  lands,  and  judgment  was 
rendered  in  favor  of  the  plaintifr,  and  the 
certificate  declared  void.  After  the  rendition 
of  the  judgment  the  Cucamonga  company 
acquired  by  purchase  all  the  right,  title,  and 
interest  of  Mullan  in  the  certificate  of  pur- 
chase, and,  after  giving  the  plaintiff  notice, 
moved  the  court  to  set  aside  the  judgment 
rendered  against  Mullan,  on  the  ground  that 
it  was  void,  the  court  having  never  obtained 
jurisdiction  of  the  defendant  Mullan.  The 
Cucamonga  companjr  was  not  a  party  to  the 
action,  field,  that  it  was  error  to  deny  the 
motion.  (People  v.  Mullan,  65  Cal.  396.) 
Cited  74  Cal.  403;  80  Cal.  200;  84  Cal.  608, 

611 ;  93  Cal.  124;  97  Cal.  396. 

649.  A  person  buying  land  without  notice 
of  the  pendency  of  an  action  to  try  its  title 
is  not  aftected  by  a  judgment  in  the  action, 
and,  therefore,  cannot  support  a  motion  to  set 
aside  such  judgment,  under  the  sixty-eighth 
section  of  the  Pras^tice  Act.  (Corwin  V. 
Bensley,  43  Cal.  253.) 

650.  If,  durine  the  pendency  of  an  action 
to  try  the  title  of  land,  the  plaintiff  sells,  and 
afterwards  stipulates  to  a  judgment  in  favor 
of  the  defendants,  his  grantees  cannot  sup- 
port a  motion  to  set  aside  the  judgment,  under 
the  sixty-eighth  section  of  the  Practice  Act. 
(Corwin  v.  Bensley,  43  Cal.  253.) 

651.  If,  under  the  sixty-eighth  section  of 
the  Practice  Act,  authorizing  the  court  to 
relieve  a  party  or  his  legal  representatives 
from  a  judgment  taken  against  him  through 
his  mistake,  inadvertence,  surprise,  or  excus- 
able neglect,  a  motion  is  made,  oy  persons 
other  than  the  plaintiff,  claiming  to  be  his 
legal  representatives,  to  set  aside  a  judgment, 
and  to  be  substitutea  as  plaintiffs  the  parties 
making  such  motion  must  show  such  a  state 
of  facts  as  would  have  supported  such  an  ap- 
plication by  the  plaintiff  in  the  judgment. 
(Corwin  v.  Bensley,  43  Cal.  253.) 

Cited  61  Cal.  487. 
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662.  Possibly  the  aboye  rale  would  not  ap- 
ply in  case  of  an  executor  or  administrator, 
moving  in  behalf  of  creditors,  to  open  a  judg- 
ment coUusively  or  nesligently  suffered  bj^  the 
testator  or  intestate  dy  which  the  creditors 
may  be  damnified.  (Corwin  y.  Bensley,  43 
Oal.  253.) 

4.  Within  What  Timo  Motion  to  Sot  Aoido  to  bo 

Mado. 

663.  The  district  court  has  no  jurisdiction  to  i 
set  aside  one  of  its  own  judgments  after  the 
adjournment  of  the  term  at  which  it  was  ren- 
dered.   (Lattimer  y.  Ryan,  20  Cal.  628.) 
Cited  25  Gal.  52 ;  28  Cal.  338 ;  12  Ney.  121. 

654.  In  this  state  no  motion  can  be  enter- 
tained by  a  district  court  to  set  aside  a  judg- 
ment on  any  ground,  including  that  of  want 
of  jurisdiction  oyer  the  person  of  d«)fendant  in 
the  action  in  which  the  judgment  was  en-  j 
tered,  after  the  expiration  of  th^  term  in  i 
which  it  was  entered,  unless  the  jurisdiction  | 
of  the  court  is  sayed  by  some  motion  or  pro- 
ceeding at  the  time,  except  in  the  case  pro- 
vided for  by  tiie  sixty-eighth  section  of  the 
Practice  Act.  (Bell  y.  Thompson,  19  Cal. 
706.) 

Cited  21  Cal.  273;  25  Cal.  52;  28  Cal.  338;  81 
Cal.  173;  37  Cal.  529;  62  Cal.  514:  68  Cal. 
401,423-25;  74  Cal. 403, 405 ;  84  Cal. 608;  86 
Cal.  496;  97  Cal.  391,  392;  99  Cal.  626;  12 
Ney.  121 ;  6  Utah,  418. 

655.  The  court  below  loses  all  power  oyer  a 
cause  in  which  it  has  rendered  judgment, 
upon  the  adjournment  of  term,  and  cannot 
disturb  its  judgments,  except  in  the  cases 
provided  by  statute.  (Suydam  y.  Pitcher, 
4  Cal.  280.) 

Cited  5  Cal.  407;  8  Cal.  521;  25  Cal.  52;  28 
Cal.  388;  12Ney.  121. 

656.  Where  a  plaintiff  fails  to  appear  when 
a  cause  is  regularly  called  for  tnal,  and  at 
defendant's  request  the  trial  proceeds,  and 
judgment  is  rendered  for  defendant,  the 
court  has  no  power  to  relieve  the  plaintiff 
from  the  judgment  under  the  sixty-eighth 
section  of  the  Practice  Act,  on  the  ground  of 
mistake,  inadvertence,  surprise,  or  excusable  j 
neglect,  on  a  motion  made  after  the  adjourn- 1 
ment  of  the  term  at  which  the  judgment  was 
rendered.  (Casement  v.  Binggold,  28  Cal. 
835.) 

Cited  62  Cal.  514;  77  Cal.  225;  6  Mont.  463; 
14Ney.  174;  20  Nev.  137. 

657.  If  relief  can  be  obtained  in  such  cases 
it  must  be  by  a  motion  for  a  new  trial,  on  the 
ground  of  accident,  or  surprise,  which  ordi- 
nary prudence  could  not  have  guarded  against. 
(Casement  v.  Ringgold,  28  Cal.  335.) 

658.  After  the  adjournment  of  the  term  a 
court  loses  all  control  over  its  judgments,  un- 
less its  jurisdiction  is  saved  by  some  motion 
or  proceeding  at  the  time.  (Shaw  y.  Mc- 
Gregor, 8  Cal.  521.) 

Cited  25  Cal.  52;  28  Cal.  337;  97  Cal.  392;  99 
Cal.  626;  3  Nev.  384;  12  Nev.  121. 

659.  The  only  exception  is  when  service  of 
summons  has  not  been  made,  in  which  case 
the  party  against  whom  it  is  entered  may 
move  to  set  it  aside.  (Shaw  y.  McGregor,  8 
Cal.  521.) 


660.  The  role  that  a  eourt  has  no  power 
over  its  own  judgments  upon  the  expiration 
of  the  term  has  no  application,  except  to  final 
jud^ents,  nor  while  the  prooeedizies  are  in 
fieri.  (Hastings  y.  Cunningham,  35  (Tal.  549.) 
Cited  59  Cal.  532;  68  Cal.  401 ;  74  Cal.  404. 

661.  A  court  will  not  be  permitted,  after  the 
lapse  of  a  term,  to  open  judgment  upon  mo- 
tion, and  render  a  new  judgment.  (Morriaon 
y.  I>apman,  3  Cal.  255.) 

Cited  25  Cal.  52;  28  Cal.  838;  99  Cal.  62^ 

662.  Under  our  present  system  te^ms  of 
court  are  abolished,  and  a  motion  to  set  aside 
a  judgment  must  be  made  within  a  reasonable 
time.  It  seems  that,  following  the  analogy 
of  section  473  of  the  Gode  of  Civil  Procedure, 
six  months  may  be  considered  the  extent  of 
a  reasonable  time  to  set  aside  a  jndjgment  ren- 
dered upon  a  false  return  of  service  of  sum- 
mons. (Norton  y.  Atchison  etc  B.  B.  Co.,  97 
Gal.  388.) 

Cited  98  Cal.  260. 

663.  District  court  is  not  limited  by  pres- 
ent act  as  to  time  within  wliich  it  may  grant 
relief  upon  a  iudgment  unjustly  or  improperly 
obtained.    (People  y.  Lafai^ge,  8  Cal.  1»).) 
Cited  6  Cal.  22;  22  Cal.  837;  65  Cal.  870. 

664.  Where  a  motion  for  a  new  trial  on  the 
ground  of  excusable  n^lect  is  denied  because 
the  moving  affidavits  were  not  filed  in  time, 
a  subsequent  motion  under  section  473  of  the 
Code  of  Civil  Procedure,  to  set  aside  the  judg- 
ment on  the  same  ground,  will  also  be  denieu, 
unless  sufficient  reasons  are  shown  for  the  de- 
lay in  filing  the  affidavits  on  the  former  mo- 
tion.   (Heine  v.  Treadwell,  72  Cal.  217.) 

665.  Section  473  of  the  Code  of  Civil  Pro- 
cedure, which  provides  that  the  court  may 
relieve  a  party  from  a  judgment  or  order 
"taken  against  him,  through  his  mistake, 
inadvertence,  surprise,  or  excusable  neglect, 
provided  that  application  therefor  be  made 
within  a  reasontkble  time,  but  in  no  case  ex- 
ceeding six  months  after  such  judgment "  or 
order,  precludes  the  court  from  exercising 
this  power  in  any  case  unless  the  application 
therefor  be  made  within  six  months  after  the 
judgment  or  order.  (Brackett  y.  Banegas,  99 
Cal.  623.) 

666.  A  motion  will  not  lie  to  vacate  a  judg- 
ment after  the  lapse  of  the  time  limit^  l^ 
statute  if  the  judgment  is  not  void  on  its  face, 
and  in  all  cases,  after  the  lapse  of  such  time, 
when  the  attempt  is  made  to  vacate  the  judg- 
ment by  a  proceeding  in  court  for  that  pur- 

Eose,  an  action  regurarly  brought  is  prefera- 
le,  and  should  be  required.  (People  v.  Har- 
rison, 84  Cal.  607,  dted  86  Cal.  496,  97  Cal. 
390;  People  v.  Blake,  84  Cal.  611.) 

667.  There  is  no  provision  of  law  for  a  mere 
motion  to  vacate  a  iudgment  after  the  time 
limited  by  section  473  of  the  Code  of  Civil 
Procedure.  A  iudgment  cannot  be  attacked 
in  this  informal  way  years  after  its  rendition, 
either  on  the  ground  that  the  court  had  no 
jurisdiction  of  the  person  of  the  defendant,  or 
on  the  ground  that  the  debt  sued  upon  was 
i>aid  before  suit,  (People  v.  (Toodhue,  80  Cal. 
199.) 

Cited  84  Cal.  608,  615;  86  Cal.  492;  97  CaL 
890,  397;  disapproved  84  Cal.  611. 
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668.  An  order  denying  a  motion  to  open  a 
judgment  made  after  a  new  trial  had  been  de- 
nied, and  more  than  ^  months  after  the  en- 
try of  judgment,  affirmed  on  the  ground  that 
the  motion  came  too  late.  McKee  and  Myrick, 
JJ.,  beins  also  of  the  opinion  that  the  moving 
party  did  not  show  a  case  of  excusable  neg- 
lect.   (Hill  V.  Beatty,  61  Cal.  292. ) 

609.  Court  cannot  yacate  a  judgment  and 
allow  time  to  plead  where  the  notice  of  motion 
to  yacate  was  giyen  more  than  three  years 
after  the  judgment  was  recorded.  (Wakelee 
y.  Dayis,  62  Cal.  614,  cited  62  Cal.  615,  86 
Cal.  496;  McPherson  y.  Dayis,  62  Cal.  616.) 

670.  When  motion  is  made  sixteen  years 
after  judgment  of  foreclosure,  by  one  claim- 
ing under  a  deed  made  twenty  years  prior  to 
the  motion,  and  the  motion  is  denied,  and  the 
moying  party  fails  to  make  it  appear  in  the 
transcript  on  appeal  that  his  deed  was  re- 
corded, the  presumption  is  that  it  was  neyer 
recorded,  and  that  the  land  may  haye  been 
sold  to  otiier  parties,  who  may  haye  purchased 
in  good  faith,  and  may  haye  improved  and 
occupied  it  for  many  yean.  ( People  y •  Blake, 
84  Cal.  611.) 

671.  Defendant  upon  whom  no  seryice  of 
summons  was  made,  but  against  whom  a 
judgment  has  been  entered  upon  his  demur- 
rer, after  an  attorney  had  appeared  and  de- 
murred for  him  without  authority,  is  not  en- 
titled to  haye  (lie  judgment  vacated  where  he 
is  informed  before  judgment  that  an  attorney 
baa  appeared  for  him.  and  a  long  time  elapses 
before  judgment^  and  he  does  not  show  that 
he  has  a  meritorious  defense*  (Seale  y.  Mc- 
Laughlin, 28  Cal.  668.) 

CitedT Mont.  883. 

672.  It  is  error  for  the  trial  court  to  grant  a 
motion  not  made  under  section  473,  but  made 
more  than  eleven  months  after  the  date  of  the 
judgment,  and  based  upon  the  grounds  that 
the  moving  parties  were  not  served  with 
notice  of  the  aecision  of  the  court  overroling 
their  demurrer,  and  eranting  them  time  to 
answer,  where  the  juagment-roll  contains  no 
copy  of  the  notice,  and  appears  to  be  complete 
and  entire  in  all  its  parts.  (Jacks  v.  Baldei, 
97  Cal.  91.) 

673.  Judgment  which  is  void  upon  its  face, 
and  which  requires  only  an  inspection  of  the 
judgment-roll  to  show  its  invalidity,  may  be 
set  aside  by  the  court  rendering  it  at  anjr  time 
after  its  entry.  In  such  a  case  the  provisions 
of  section  473  of  the  Code  of  Civil  Procedure, 
limiting  the  time  witiiin  whidi  to  move  to  set 
aside  judgments  in  certain  cases,  does  not  ap- 
ply. (People  v.  Greene,  74  Cal.  400.) 
0[ted  74  Cal.  601 ;  76  Cal.  698;  76  Cal.  401;  84 

Cal.  608,  611 ;  96  Cal.  623;  97  Cal.  390,  392, 
896;  distinguished  90  Cal.  78. 

674.  It  seems  that  where  the  judgment  is 
void  upon  the  face  of  the  record  it  may  be 
vacatea  noon  motion  after  the  lapse  of  a  year. 
(Reinhart  y,  Lugo,  86  Cal.  396.) 

Cited  97  Cal.  396. 

676.  Motion  to  set  aside  jud^ent  on  g^und 
of  fraud  in  its  procurement  is  not  subject  to 
the  limitation  of  six  months  provided  in  sec- 
tion 478  of  the  Code  of  Civil  Procedure.  (Ex- 
Mission  Land  and  Water  Co.  v.  Flash,  97  Cal. 
610.) 


676.  The  action  in  which  the  judgment  in 

Suestion  was  obtained  was  brought  by  the 
efendant  against  the  plaintiff.  During  the 
pendency  of  the  action  the  parties  thereto  en- 
tered into  a  compromise,  and  the  defendant 
stipulated  to  dismiss  it.  The  plaintiff,  rely- 
ing upon  the  stipulation,  took  no  further  steps 
in  the  matter,  but  the  defendant,  in  violation 
of  his  stipulation  and  without  notice  to  the 
plaintiff,  took  jud^ent  against  it.  The 
plaintiff  had  no  notice  of  the  judgment  until 
after  an  execution  sale  of  its  property.  This 
action  to  set  aside  the  judgment  and  ex- 
ecution sale  was  brought  more  than  six 
months  after  the  date  of  the  judgment. 
Held,  that  the  action  could  be  maintained, 
and  that  the  plaintiff  was  not  limited  to  the 
relief  by  motion  provided  by  section  473  of 
the  Code  of  Civil  Procedure.  (California 
Beet  Sugar  Co.  v.  Porter,  68  Cal.  369.) 
Cited  69  Cal.  689. 

677.  Where  judgment  is  taken  without  due 
process  of  law,  or  upon  false  proof  of  seryice 
of  process  upon  a  defendant  who  was  at  the 
time  of  the  alleged  seryice  beyond  the  ter- 
ritorial jurisdiction  of  the  court,  he  is  not 
chargeable  with  knowledge  of  the  rendition 
of  the  judgment;  nor  is  he  bound  to  apply 
within  a  year  after  its  rendition  to  set  it  aside, 
and  to  be  allowed  to  answer  the  complaint ; 
for  he  is  not  bound  to  submit  himself  to  a 
foreign  jurisdiction.  McKee,  J.  (Lapham  y. 
Campbell,  61  Cal.  296.) 

678.  Assumins  that  under  section  473  of 
the  Code  of  Civil  Procedure  the  defendant  in 
that  action  (plaintiff  hero)  would  have  ob- 
tained relief  if  he  had  applied  within  six 
months,  it  is  enough  to  say  that  he  states 
sufficient  reasons  why  the  application  was  not 
made  within  that  time.  Myrick  and  McKin- 
stry,  JJ.    (Lapham  v.  Campbell,  61  Cal.  296.) 

Within  what  time  relief  must  be  sought. 
See  ante,  646. 

Order  of  substitution  of  trustees  cannot  be 
vacated  after  six  months.  See  Trusts  and 
Trustees,  226. 

Power  over  after  adjoummeiit  of  term.  See 
New  Trial,  627,  et  seq. 

5.  Application,  How  Mado;  Ploading,  Motieo,  and 
MSdafOo:  Conditional  Ordor;  kHoctot 

679.  An  application  to  set  aside  a  judgment, 
where  the  moving  party  has  been  represented 
by  an  attorney  at  uie  trial  which  resulted  in 
the  rendition  of  said  judgment,  should  be  by 
motion  for  a  new  trial  under  section  196  of  the 
Practice  Act ;  but  where  the  application  was 
founded  on  the  facts,  to  wit.,  that  the  moving 
parW  had  not  been  present  at  the  trial, 
neitner  in  person  nor  by  attorney,  that  he 
had  no  notice  of  said  judgment  until  the  lapse 
of  the  term  at  which  it  was  rendered  and  had 
a  meritorious  defense,  held,  that  it  was  prop- 
erly made  under  the  provisions  of  section  68 
of  the  Practice  Act.  and  was  properly  granted. 
(McKinley  v.  Tuttle,  84  Cal.  236.) 

Cited  67  Oal.  601 ;  72  Cal.  222;  16  Nev.  373. 

680.  Ko  particular  form  is  required  bv  stat- 
ute in  whioi  application  shall  be  made  lor  re- 
lief from  a  juogment  unjustly  or  improi)erly 
obtained.  All  that  is  required  is  that  the 
facts  shall  be  set  forth,  and  if  they  show  a 
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ease  ooming  within  the  rule,  it  ia  sufficient. 
(People  y.  Lafaige,  3  Cal.  130.) 

681.  Affidavit  to  effect  that  instrument  has 
been  materially  altered,  without  showing  in 
any  manner  in  what  the  alteration  consists, 
furnishes  but  feeble  ground  upon  which  to 
base  a  motion  to  set  aside  a  judgment.  (Tay- 
lor Y.  Bandall,  5  Cal.  79.) 

682.  A  complaint  in  an  action  to  set  aside 
a  judgment  which  contains  no  averment  show- 
ing that  relief  could  not  have  been  obtained 
on  motion  may  be  demurrable;  but  if  de- 
fendant fails  to  demur,  and  answers  on  the 
merits,  the  facts  supplying  the  defect  appear 
in  the  record,  the  obiection  is  waived.  (Bi- 
bend  v.  Kreutx,  20  Cal.  109.) 

683.  The  action  was  brought  bv  a  devisee  to 
vacate  a  judgment  for  costs  rendered  against 
his  testator,  and  an  execution  sale  thereun- 
der. The  complaint  alleged  that  neither  the 
plaintiff  nor  his  testator  had  any  knowledge, 
notice,  information,  or  belief  that  any  judg- 
ment for  costs  had  been  entered,  or  that  any 
cost  bill  had  been  filed,  or  that  any  execution 
had  been  issued,  or  of  any  sale  thereunder,  or 
of  any  certificate  or  deed  by  the  sheriff.  Held, 
that  the  allegation  was  sufficient  to  negative 
any  presumption  that  the  sheriff  had  paid  or 
tendered  to  the  plaintiff's  testator  the  excess 
of  the  proceeds  arising  from  the  execution 
sale.    (Kiddell  v.  Harrell,  71  Gal.  254.) 

684.  If  a  party  seeks  to  set  aside  a  judg- 
ment, and  to  reopen  accounts  which  nave 
been  settled  by  it,  on  the  ground  that  he  was 
a  lunatic,  or  otherwise  incompetent,  at  the 
time  of  the  judicial  proceedings  aj^nst  him, 
he  should  point  out  in  his  complaint,  by  dis- 
tinct averments,  the  particular  items  which 
he  seeks  to  surcharge  or  falsify.  (Brodrib  v. 
Brodiib,  56  Cal.  563.) 

685.  A  notice  of  intention  to  vacate  the 
judgment  is  not  a  notice  of  intention  to  move 
for  a  new  trial.    (Little  v.  Jacks,  67  Cal.  165.) 

686.  It  cannot  be  objected  that  no  written 
notice  of  motion  to  vacate  judgment  was 
given,  if  counsel  for  each  of  the  parties  were 
present  at  the  hearing  of  the  motion,  and  con- 
tested the  same.  (Acock  v.  Halsey,  90  Cal. 
215.) 

687.  Where  the  court  makes  an  order  re- 
quiring plaintiff  to  appear  at  a  certain  time, 
and  show  cause  why  a  judgment  in  his  favor 
should  not  be  set  aside,  and  it  does  not  ap- 
pear that  a  copy  of  the  order  was  served  on 
plaintiff  or  his  attorney,  or  that  any  notice 
was  given  of  the  time  at  which  the  matter 
was  to  be  heard,  it  is  error  for  the  court  to  set 
aside  the  judgment,  and  its  order  to  that  effect 
will  be  reversed  on  appeal.  ( Vallejo  v.  Green, 
16  Cal.  160.) 

Cited  41  Cal.  313. 

688.  Affidavit  of  merits  is  indispensable  as 
the  basis  of  a  motion  to  vacate  a  judgment. 
(Nevada  Bank  v.  Dresbach,  63  Cal.  324. ) 

689.  No  affidavit  of  merits  is  re(}uired  upon 
a  motion  to  vacate  the  judgment  m  a  divorce 
suit.    (Cottreli  v.  Oottrell,  83  Cal.  457.) 

690.  Order  vacating  judgment  is  not  errone- 
ous because  no  affidavits  were  made  or  used 
if  the  bill  of  exception  shows  a  ground  upon 
which  the  court  might  properly  exercise  its 


discretion  in  vacating  the  Judgment.    (Cot- 
treli V.  Cottreli,  83  Cal.  457.) 

691.  Court  is  not  now  requirad,  as  a  oondi- 
tion  of  vacating  a  judgment,  to  impose  costs. 
(Cottreli  V.  Cottreli,  &  Cal.  457.) 

692.  An  order  vacating  a  judgment  on  ac- 
count of  surprise  or  excusable  neglect  need 
not  require  as  a  condition  precedent  the  pay- 
ment of  all  the  opposing  party's  costs.  (Byan 
V.  Mooney,  49  Cal.  33.) 

693.  Where  a  motion  to  set  aside  a  judg- 
ment is  granted  "on  payment  of  all  costs," 
the  judgment  remains  in  force  antiU  the  costs 
are  paia.    (Gregory  v.  Haynes,  21  Cal.  443.) 

694.  After  a  conditional  order  to  set  aside  a 
judgment  the  court,  in  decidins  a  motion  to 

Slace  the  cause  on  the  calendar  for  trial,  "  or- 
ers  that  said  motion  be  and  the  same  is 
hereby  denied,  and  the  judgment  will  re- 
main.'' Held,  that  this  was  a  distinct  ad- 
judication that  the  nrevioos  order  had  not 
taken  effect,  and  held  further,  that  this  order 
directing  that  the  judgment  remain,  being 
the  last  in  the  case,  and  not  having  been  ap- 
pealed from,  it  deprived  of  all  force  any  pre- 
vious order  in  reference  to  vacating  the  judg- 
ment.   (Gr^ory  v.  Haynes,  21  Osl.  443.) 

695.  The  effect  of  order  setting  aside  judg- 
ment rendered  for  plaintiffs  and  against  over 
fifty  defendants,  which  order  was  general  in 
its  terms,  but  was  made  on  motion  of  three 
defendants  onlv,  which  fact,  as  a  predicate, 
was  also  zecited  in  the  order.  Held,  that  the 
judgment  as  to  the  remaining  defendants  was 
unimected  thereby.  (McKinley  v.  Tattle,  34 
Cal.  285.) 

Erroneous,  not  corrected  by  mandamus. 
Bee  Mandamus,  66,  et  seq. 

Motion  to  strike  out  parts  of  cannot  be 
made  affirmance.    See  Appeals,  3191. 

Appearance  to  vacate  judgment  for  want  of 
jurisdiction.    See  Appearance.  46. 

Entry  of  new  judgment  in  lieu  of  vacated 
judgment.    See  Appeals,  824. 

Order  refusing  to  set  aside,  oMeotion  first 
raised  on  appeal.    See  Appeals,  XI,  14,  q. 

Appealabmtv  of  order  vacatug  judgment. 
See  Appeals,  II,  22. 

XT.  GdUftteral  Atta^« 

/.  Dinet  Attack,  What  /•;  Owtinetfon  Botmemi 
Direct  and  Collateral  Attack, 

696  A  motion  to  set  aside  a  judgment  in  the 
court  in  which  it  was  rendered  is  a  direct  and 
not  a  collateral  attack.    (People  v.  Mullan, 
65  Cal.  396.) 
CHted  76  Cal.  401 ;  86  Cal.  400 ;  97  Cal.  896. 

697.  A  motion  to  vacate  a  judgment  on  the 
epround  that  it  is  void  is  not  a  collateral  but  a 
direct  attack.  (Beinhart  v.  Lugo,  86  Cal. 
395.) 

698.  Main  difference  between  collateral  and 
direct  attacks  upon  judgment,  in  respect  of 
the  judgment  and  its  recitals,  is,  that  upon 
collateral  attack  the  record  alone  can  be  in- 
spected, and  it  is  conclusively  presumed  to  be 
correct,  while  on  direct  attack  the  true  facts 
mav  be  shown  in  contradiction  of  the  record, 
ana  thus  the  jud^ent  itself  on  appeal  may  be 
reversed  or  modified.  But  the  judgment  and 
its  recitals  will  be  presumed  to  be  correct  up- 
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on  ftFpeal  nnlefls  the  oontmry  ifl  made  to  s,^ 
pear.  All  preaomptions  not  contradicted  by 
or  inconsistent  with  the  record  upon  an  appeal 
from  a  judgment  are  in  favor  of  its  corridot- 
ness.  (Lyons  ▼.  Roach,  84  Cal.  27.) 
Cited  08  Gal.  606;  07  Cal.  996. 

2.  JudgmBni  ¥oid  on  its  FacB  may  6#  MtaeM 

Anywhere. 

699.  Judgment  absolutely  yoid  upon  its  face 
may  be  attacked  anywhere,  directly  or  col- 
laterally, either  by  parties  or  strangers. 
(Forbes  ▼.  Hyde,  31  CiU.  842.) 

Cited  81  Cal.  286. 

700.  A  judgment  is  yoid  upon  its  face  only 
when  that  £ict  is  made  apparent  by  an  in- 
spection of  the  judgment-roll*  (Jacks  v. 
l&ldes,  97  CaU  91.) 

701.  A  judgment  void  on  its  face  Is  one  that 
apiiears  to  be  yoid  by  inspection  of  the  judg- 
ment-roll, and  it  is  only  such  a  judgment  that 
can  be  attacked  either  directly  or  collaterally, 
without  reference  to  the  lapse  of  time.  (Peo- 
ple y.  Harrison,  84  Cal.  607.) 

Cited  96  Cal.  628;  97  Cal.  390, 897;  97  CaL  92. 
Collaterai  attack  on  invalid  judgment.  Bee 
Taxation*  666. 

3,  Want  of  Juriodietion,  CoUatoral  Attack  for* 

702.  Judgment  of  court  of  superior  jurisdic- 
tion may  be  oollaterallv  attacked  upon  the 

ground  that  the  court  oy  which  it  was  ren- 
ered  had  no  jurisdiction,  either  of  the  sub- 
ject matter  or  of  the  person  of  the  defendant, 
or  both.    (Hahn  v.  Kelly,  84  Cal.  391.) 
Cited  1  Idaho,  N.  S.,  ^6;  distmguiahed  21 
Nev.  820. 

7QS,  Judgments  may  be  imneached  in  ool- 
latend  action  for  want  of  jurisoiction.  (Raw- 
ley  y.  Howard,  23  Cal.  401.) 

704.  If  it  appear,  b^  record  or  otherwise, 
that  court  never  had  jurisdiction  over  person 
of  Uie  defendant,  the  judgment  will  oe  pro- 
nounced a  nullity,  whether  it  comes  directly 
or  oollaterallv  in  issue,  and  a  sale  of  property 
under  it  win  be  void  also.  (Mcliinn  v. 
Whelan,  27  Cal.  300.) 

Cited  27  Cal.  246;  31  Cal.  848;  84  Cal.  402;  8 
Mont.  192. 

705.  While  a  court  of  law  may  inquire  into 
the  jurisdiction  of  a  court  of  general  jurisdic- 
tion by  which  a  judgment  was  rendered^  still 
that  inquiry  by  the  rules  of  evidence  is  re- 
stricted to  im  inspection  of  the  record.  (Car- 
pentier  v.  City  of  Oakland,  80  Cal.  489.) 

706.  Such  facts  or  circumstances  only  can 
be  shown  or  relied  on,  in  support  of  collateral 
Bttack,  as  affirmatively  appear  on  the  face  of 
the  record,  or  what,  under  the  law  as  it  read 
at  the  date  of  thejudgment,  constituted  the 
judgment-roll.   (Hahn  v.  Kelly,  34  Cal.  391.) 

707.  When  a  judgment  is  attacked  collater- 
ally, the  jurisdiction  of  the  court  must  be  de- 
termined by  thejudgment-roll  alone.  (Sharp 
▼.  Daugney,  88  (Jal.  605.) 

708.  In  an  action  upon  a  judgment  of  a 
court  of  general  jurisdiction  the  defendant 
cannot  show,  as  a  matter  of  defense  at  law, 
that  the  court  did  not  aojuire  jurisdiction  of 
the  defendant,  or  that  its  jurisdiction  was 
fnradulently  acquired,  except  by  an  examina- 


tion of  the  record.    (Carpentier  y.  City  of 

Oakland,  30  Cal.  439.) 

Cited  34  Cal.  402;  43  Cal.  490;  45  Cal.  464 ;  75 

Cal.  648;  79  Cal.  190;  89  Cal.  484,  485;  99 

Cal.  283;  5  Col.  157,  268. 

709.  Section  1916  of  the  Code  of  Civil  Pro- 
cedure simply  means  that  evidence  is  admis- 
sible to  impeach  the  judgment  in  the  cases 
allowed  bylaw ;  and  does  not  change  the  gen- 
eral rule  that  a  defendant  cannot  collaterally 
assail  a  judgment  for  want  of  jurisdiction  un- 
less it  be  yoid  on  its  face.  But  this  rule  is 
not  that  a  judgment  which  is  void  will  be  en- 
forced as  if  valid,  but  that  it  cannot  be  shown 
to  be  void  except  in  certain  cases.  If  ad- 
mitted to  be  voia  or  shown  to  be  void  without 
objection,  it  must  be  treated  as  void.  (Hill 
V.  Gity  Cab  and  Transfer  0>.,  79  Cal.  188.) 

710.  On  a  collateral  attack  of  a  judgment 
rendered  by  a  court  of  record  for  want  of 

1'urisdiction  of  the  person  of  the  defendant, 
leld,  (1)  that,  in  ascertaining  whether  a  want 
of  jurisdiction  appears,  the  whole  record, 
which  consists  exclusively  of  the  jud^ent- 
roU,  must  be  consulted ;  and  (2),  that,  m  case 
of  service  of  summons  bv  publication,  neither 
the  affidavit  nor  the  order  for  its  publication 
form  a  part  of  the  judgment-roll.  (Quivey 
v.  Porter,  37  Cal.  458.) 

711.  Whenever  the  jurisdiction  of  a  court 
not  of  record  depends  on  a  fact  which  the 
court  is  required  to  ascertain  and  settle  by  its 
decision,  such  decision,  if  the  court  has  juris- 
diction of  the  parties,  is  conclusive,  and  not 
subject  to  any  collateral  attack.  (People  v. 
Hagar,  52  Cal.  171.) 

712.  When  jurisdiction  depends  upon  lit- 
^ted  facts,  an  adjudication  of  the  court  that 
the  requisite  facts  exist  is  conclusive  evidence 
of  jurisdiction  until  vacated  or  set  aside  in  a 
direct  proceeding,  and  cannot  be  contradicted 
upon  a  collateral  attack.  If  the  process,  or 
the  manner  in  which  it  was  served,  is  irregu- 
lar, the  jurisdictional  infirmity  can  be  cured 
only  b}r  some  proceeding  in  the  court  where 
the  action  is  pending  or  by  appeal ;  and  the 
finding  of  the  court  that  the  process  was  dulv 
served  is  conclusive  in  a  collateral  proceed- 
ing.   (Ex  parte  Stemes,  77  Cal.  156.) 

Cited  77  Cal.  649;  80  Cal.  146. 

718.  Judgment  against  defendant  who  was 
not  served  with  summons,  and  did  not  appear 
in  the  action,  cannot  be  collaterally  attacked 
if  the  record  shows  that  the  defendant  was 
served  and  appeared,  and  the  judgment  is 
regular  on  its  face.  (Hamish  y.  Bramer,  71 
C^.  156.) 
Cited  100  Cal.  462. 

714.  While  equity  will  not  relieve  against  a 
judgment,  unless  there  is  a  defense  upon  the 
merits,  and  while  a  defendant  cannot  collat- 
erally assail  a  judgment  in  an  action  at  law 
unless  it  be  void  on  its  face,  yet  if ,  in  an  ac- 
tion upon  a  judgment,  a  defendant  should  be 
allowed  without  opposition  to  show  in  defense 
that  the  judgment  nad  been  obtained  against 
him  without  personal  service,  or  authorized 
appearance  for  him,  and  that  an  attorney  had 
appeared  for  him  without  authority,  and  the 
court  finds  these  facts  to  be  true,  the  judg- 
ment is  to  be  held  void  the  same  as  if  it  ap- 
I)eared  to  be  void  upon  its  face ;  and,  being 
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Toid,  it  oftimot  be  a  cause  of  action,  or  requiie 
a  showing  of  defense  upon  the  merits.  (HiU 
Y.  City  Cab  and  Transfer  Co.,  79  Cal.  188.) 

716.  In  a  collateral  attack  on  a  judgment, 
the  return  of  a  sheriff  that  he  served  a  copy  of 
the  summons  will  be  held  equivalent  to  a  re- 
turn that  he  served  a  copy  certified  by  the 
clerk.    (Brown  v.  Lawson,  51  Cal.  615.) 

716.  In  an  action  for  divorce,  in  which 
judgment  by  default  is  rendered  against  a 
nonresident  defendant  upon  a  service  of  sum- 
mons by  publication,  the  affidavits  of  service 
and  recitals  thereof  in  the  judgment  are  con- 
clusive upon  a  collateral  attack ;  the  affidavit 
on  the  application  for  the  order  of  publica- 
tion ana  the  order  of  publication  are  not 
pNart  of  the  judgment-roll,  and  cannot  be  con- 
sidered. (Estate  of  Newman,  75  Cal.  213.) 
Cited  93  Cal.  608;  94  Cal.  641. 

Want  of  jurisdiction.  See  ante,  XII,  20; 
Marriage  and  Divorce,  159. 

Recitals  of  service  cannot  be  impeached 
collaterally.    See  Defaults,  92. 

4.  Ertore  and  irregu/ariths  not  Mating  to  or 
Within  tho  JuHodietion  of  Court. 

717.  If  the  court  has  jurisdiction  of  the  sub- 
ject matter,  and  acquires  jurisdiction  of  the 
person  of  the  defendant,  the  decision  of  all 
other  questions  arising  in  the  cause  is  but  the 
exercise  of  that  jurisdiction,  and  an  erroneous 
decision  of  any  of  these  other  questions  can- 
not impair  the  validity  and  binding  force  of 
the  judgment,  when  brought  in  question  col- 
laterally. (Chase  v.  Christianson,  41  Cal. 
253.) 

Cited  75  Cal.  648. 

718.  Steps  taken  lyy  a  court  within  its  juris- 
diction, however  irregular,  can  be  remedied 
only  on  a  direct  preceding  for  that  purpose. 
(Crim  V.  Kessing,  89  Cal.  478.) 

^  719.  When  a  court  has  acquired  jurisdic- 
tion its  subsequent  proceedings,  however  ir- 
regular, are  not  void.  Jhe  record  of  the  court 
is  conclusive  as  to  all  matters  decided  by  it, 
and  no  evidence  can  be  received  to  contradict 
it  upon  a  collateral  attack.  (JStX  tuurte  Stemes, 
77  Oal.  156.) 
Cited  77  Cal.  203. 

720.  The  general  rule  applicable  to  all  judg- 
ments is  that  they  cannot  be  impeachea  in  a 
collateral  action  for  errors  or  irregularities, 
but  may  be  for  want  of  jurisdiction.  (Row- 
ley V.  Howard,  23  Cal.  401.) 

721.  Truth  of  the  averments— their  suffi- 
ciency appearing — is  a  matter  which  must  be 
determined  at  the  hearing  of  the  petition,  and 
the  judgment  of  the  court  thereon,  if  rendered 
upon  legal  notice,  cannot  be  questioned  col- 
laterally. It  may  be  reviewed,  and,  if  errone- 
ous, corrected  on  appeal,  but  not  otherwise. 
(Haynes  v.  Meeks,  20  Cal.  288. ) 

722.  A  decree  cannot  be  impeached  collat- 
erally because  entered  prematurely.  The 
remedy  is  by  a  direct  proceeding  in  the  action. 
(Alderson  v.  Bell,  9  Cal.  315.) 

Cited  75  Cal.  220;  10  Or.  493;  distinguished 
21  Nev.  320. 

723.  A  decree  reciting  that  ''this  action 
having  been  continued,  in  consequence  of  the 
death  of  the  plaintiff,  by  his  executor,  Samuel 


Webb,  and  the  jury  having  found  a  verdict 
for  the  plaintiff,  it  is  now  ordered|"  etc. 
clearly  shows  the  suggestion  of  the  death  of 
the  original  plaintiff,  and  a  continuance  of 
the  cause  or  a  revival  of  it  in  the  name  of  the 
executor.  At  all  events  anv  irregularity  in 
this  respect  cannot  be  attacked  cmUterally. 
(Gregory  v.  Haynes,  13  Cal.  691.) 
Cited  23  Cal.  410;  86  Cal.  561. 

724.  A  decree  disclosing  the  lien  of  a  street 
assessment  which  is  validon  its  face,  and  ren- 
dered in  an  action  in  which  the  court  had 
jurisdiction  of  the  subject  matter  and  the  per- 
son of  the  defendant,  cannot  be  collaterally 
attacked  by  a  person  claiming  under  him  by 
showing  that  prior  to  the  decree  the  assess- 
ment in  question  had  been  paid.  (Ward  v. 
Dougherty,  75  Cal.  240. ) 

725.  A  judgment  cannot  be  attacked  collat- 
erally by  evidence  to  show  that  the  parties 
stipulated  to  a  different  judgment  from  the 
one  entered.    (Hobbs  v.  Duff,  43  Cal.  485.) 

726.  Where  there  is  attached  to  a  decree 
foreclosing  a  mortgage  a  stipulation,  signed 
by  the  attorneys,  consenting  that  it  may  bo 
entered  as  the  decree  in  the  case,  and  the  de- 
cree is  filed  with  the  clerk,  and  is  entered  and 
copied  at  length  in  the  judgment-record  book» 
and  at  the  loot  of  the  record  is  the  entry, 
"Decree,  rendered  on  the  15th  of  October, 
1856,"  there  is  nothing  which  shows  that  the 
judgment  was  not  the  act  of  the  court,  and  it 
cannot  be  successfully  attacked  in  a  collateral 
proceeding.  (Drake  v.  Duvenick,  45  (3al.  455. ) 

727.  In  an  action  upon  a  judgment  the 
judgment  debtor  may  set  up,  m  bar  of  a  re- 
coveiT,  matters  which  were  a  proper  ground 
of  defense  in  the  original  action,  accompanied 
with  a  showins  that  he  was  prevented  from 
availing  himself  of  the  defense  in  the  former 
action  by  his  ignorance  of  the  facts  on  whidi 
it  rested,  and  that  this  ignorance  was  not  im- 
putable to  any  negligence  or  laches  on  his 
part.    (Spencer  v.  Yigneaux,  20  Cal.  442.) 

728.  When  the  judgment  of  the  district 
court  confirming  a  ferrv  license  is  unreversed 
it  cannot  be  tried  collaterally.  (Webb  v» 
Hanson,  8  Cal.  65.) 

729.  The  court  of  sessions  granted  a  license 
to  defendant  to  run  a  ferry.  This  grant  was 
resisted  by  plaintiff,  who  took  an  appeal  to 
the  district  court,  who  affirmed  the  grant; 
whidh  judgment  remained  unreversed.  This 
action  was  brought  to  recover  dunages  from 
defendant  for  running  the  ferry,  the  plaintiff 
alleginff  that  the  license  was  illegdUy  punted. 
Held,  that  the  judgment  of  the  district  court 
was  a  bar  to  this  action,  and  that  that  judg- 
ment could  not  be  impeached  collaterally. 
(Webb  V.  Hanson,  3  Cal.  103.) 

730.  When  the  lepers  in  the  matter  of  an 
estate  are  offered  in  evidence  in  a  collateral 
action  the  court  in  which  they  are  offered 
cannot  review  the  action  of  the  probate  court 
upon  the  question  whether  the  stamp  affixed 
upon  the  probate  of  the  will  was  such  as  the 
value  of  the  estate  required.  The  presump- 
tion is  that  the  probate  court  passed  upon  the 
question  of  the  value  of  the  estate,  ana  its  de- 
Ssion  is  final.  (Satterlee  v.  Bliss,  36  Cal. 
489.) 
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781.  Whfle  sdveiBe  interests  cannot  prop- 
erly be  litigated  in  foreclosure,  yet,  if  they 
are  put  in  issue,  tried,  and  determined,  the 
judgment  is  not  void  on  a  collateral  attack. 
(Johnston  v.  San  Francisco  Savings  Union,  76 
Oal.  134.) 
Gited  83  Cal.  431. 

732.  A  judgment  cannot  be  collaterally  at- 
tacked on  the  ground  that  the  costs  were  im- 
properly taxed  or  inserted  in  the  judgment, 
(Bogers  y.  Druffel,  46  Cal.  664.) 

733.  Question  of  sufficiency  of  findings  to 
support  judgment  cannot  be  made  on  a  col- 
lateral attack.  (Johnston  v.  San  Francisco 
Savings  Union,  76  Gal.  134.) 

Cited  88  Gal.  490. 

On  judgments  by  consent.    See  ante,  IV. 

On  judgment  by  confession.   See  ante,  V,  4. 

Erroneous  judgment  cannot  be  collaterally 
assailed.    See  ante,  X,  9,  m ;  Partition,  84. 

Judgment  where  fictitious  defendants  sued. 
See  ante,  XII,  9. 
Several  judgment  in  joint  action.   See  ante, 

xn,io. 

Action  will  not  lie  to  annul  judgment  for 
•rror  within  jurisdiction.    See  Venue,  178. 

Want  of  attorney's  authority  cannot  be 
shown  in  action  on.    See  Appearance,  18. 

Appearance  of  attorney,  what  sufficiently 
■bows.    See  Appearance,  19. 

Insufficiency  of  complaint.  See  Marriage 
and  Divorce,  168. 

GoUateral  attack  on  jn^;ment  on  motion 
lor  change  of  venue.    See  venue,  172. 

5.  Fraud, 

784.  In  an  action  at  law  ujx>n  a  judgment  of 
a  court  of  general  jurisdiction  the  defendant, 
as  a  matter  of  defense  at  law,  cannot  show 
that  the  judgment  was  fraudulently  obtained, 
except  by  an  examination  of  the  record  itself. 
(Gaipentier  v.  Gity  of  Oakland,  30  Gal.  4^^.) 

736.  8.  sued  V.,  Q.,  and  D.  to  recover  twen- 
ty-two thousand  dollars,  alleged  to  be  a  bal- 
ance due  from  them  as  partners  on  account 
of  certain  mercantile  transactions.  Defend- 
ant v.,  who  was  the  managing  partner  of 
defendants'  firm,  had,  unbeknown  to  his  co- 
partners, made  a  payment  of  ten  thousand 
ooUanu  which  should  have  been  credited 
upon  tne  amount  demanded  by  plaintiff,  but 
of  this  fact  G.  and  D.  were  ke^t  m  ignorance, 
and  v.,  conspiring  with  the  pUuntiff  to  conceal 
the  payment,  induced  his  codefendants  to 
suffer  a  judgment  for  the  full  amount  claimed. 
Subsequentiy,  O.  and  D.,  having  paid  on  the 
judgment  more  than  the  amount  tor  which  it 
should  have  been  rendered,  discovered  the 
fraud,  and  the  present  action  having  been 
commenced  by  d.  thereon  to  recover  tne  bal- 
ance, they  set  up  these  facts  as  an  equitable 
defense*  Held,  that  the  defense  was  permis- 
sible and  sufficient  to  defeat  the  action^  and 
that  defendants  were  entitled  to  an  injunc- 
tion against  the  enforcement  by  plaintiff  of 
the  OTiginal  judgment.  ( Spencer  v.i^gneauz, 
20  Gal.  442.) 

736.  Defendant  D.,  in  his  answer,  stated 
that  he  had  been  informed  before  the  first 
trial  that  the  ten  thousand  dollurs  payment 
had  been  made  by  V.,  but  that  he  waa  assured 
by  V.  that  such  was  not  the  fact;  that  the 


papers  and  books  of  the  firm  were  in  Y *s  pos- 
session, and  access  to  them  could  not  be  had, 
and  that  he  had  no  personal  knowledge  of  the 
fact,  or  means  of  ascertaining  or  proving  it 
upon  the  former  trial.  Held,  that  this  state- 
ment did  not  show  such  negligence  or  laches 
on  D's  part  as  to  prevent  him  from  now 
availing  himself  of  the  defense.  (Spencer  v. 
Vigneaux,  20  Gal.  442.) 

737.  It  was  not  negligence  on  the  part  of  D. 
to  fail  to  make  an  application  for  a  continu- 
ance, it  bein^  evident  that  he  could  not  have 
made  a  showmg  sufficient  for  that  purpose, 
and  that  the  application  would  have  been  a 
mere  matter  of  form.  (Spencer  v.  Vigneaux, 
20  Gal.  442.) 

Bill  to  vacate  for  fraud,  hearins  case  on 
pleadings.    See  Pleading  and  Practice,  768. 

Gollateral  attack  on  judgments  by  confes- 
sion.   See  ante,  V,  4. 

Gollateral  attack  on  judgment  for  fraud. 
See  Guardian  and  Ward,  24. 

Action  to  set  aside  for  fraud  not  barred  by 
laches  when.    See  Gorporations,  68,  et  seq. 

$.  Iff  Mi9e0/fan0ou8  Cases. 

Gollateral  attack  on.  See  Defaults,  YI,  8; 
Justices  of  the  Peace,  90,  et  seq. ;  Taxation, 
677. 

Gollateral  attack  on  order  anpointing  guard- 
ian.   See  Guardian  and  Wara,  II,  6. 

Gollateral  attack  on  judgment  on  i)etitlon 
for  letters.  See  Executors  and  Administra- 
tors, I,  4. 

Gollateral  attack  on  judgment  where  inno- 
cent purchaser  under.    Sc^  Executions,  226. 

Foreclosure  decree,  collateral  atta<^  on. 
See  Mortgages,  558. 

Letters  of  guardianship,  collateral  attack. 
See  Insanity,  94. 

Probate  courts,  collateral  attack  upon,  de- 
crees of.   See  Probate  Gourts. 

Gollateral  attack  because  finding  defective. 
See  Findings,  224. 

XYI.  Equitable  BeUef  Against. 

738.  Where  courts  of  law  and  equity  have 
concurrent  jurisdiction,  if  a  court  of  law  has 
first  acquired  jurisdiction  and  decided  a  case, 
a  court  of  equity  will  not  interfere  to  set  aside 
the  judsment,  unless  the  party  has  been  pre- 
vented, oy  some  fraud  or  accident,  from  avail- 
ing himself  of  the  defense  at  law.  (Dutil  v. 
Pacheco,  21  Gal.  438.) 

739.  All  courts  having  chancery  jurisdiction 
have  power  to  set  aside  a  judgment  improp- 
eriy  obtained.     (People  v.  Lafarge,  3  Gal. 

740.  Equity  interferes  with  judgments  and 
proceedings  at  law  only  in  peculiar  cases,  not 
to  correct  errors  and  irregularities.  It  seldom 
or  never  interferes  to  enforce  a  mere  techni- 
cal right.  There  must  be  substantial  merit. 
(Gregory  v.  Ford,  14  Gal.  138.) 

Gited  100  Gal.  452. 

741.  Equity  will  not  interfere  and  set  aside 
judgment  at  law  except  when  it  has  been  ob- 
tained by  fraud,  or  through  some  accident  or 
mistake,  without  laches  on  the  part  of  the 
party  complaining,  and  after  all  remedy  at 
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law  hai  been  lost   (MMtlok  v.  Thorp,  29  Cal. 

444.) 

Cited  77  OtJ.  648. 

742.  Courts  of  equity  will  not  grant  relief 
against  judements  reoovered  at  law,  unless 
tne  party  askins  for  relief  was  unable  to  avail 
himself  of  his  defense  in  the  action  at  law,  or 
was  prevented  from  doing  so  by  fraud,  acci- 
dent, or  mistake,  without  negllfl[ence  on  his 

Sart.    (Quinn  v.  Wetherbee,  41  Cal.  247.) 
ited  79  Cal.  22;  81  Cal.  631. 

743.  Separate  suit  to  set  aside  a  judgment 
cannot  be  maintained  on  account  oi  mere  er- 
rors of  law  or  fact  in  the  first  suit.  (Estate 
of  Griffith,  84  Cal.  107.) 

Cited  91  Cfal.  135. 

744.  If  a  decree  of  final  distribution  is  er- 
roneous as  to  the  law  or  the  facts,  the  rem- 
edy is  bv  appeal.  Such  error  is  not  ground 
for  relief  in  equity  against  the  decree.  (Daly 
V.  Pennie,  86  Cal.  6^.) 

745.  The  assistance  of  equity  to  set  aside  a 
judgment  cannot  be  invoked  in  a  distinct  ac- 
tion so  long  as  the  remedy  by  motion  in  the 
original  case  exists.  (Bibend  v.  Kreuts,  20 
Cal.  100.) 

746.  Assistance  of  equity  cannot  be  invoked 
so  long  as  the  remedy  by  motion  exists. 
(Ede  V.  Hazen,  61  Cal.  360.) 

Cited  68  Cal.  372;  73  Cal.  6;  85  Cal.  390;  97 
Cal.  397. 

Remedy  by  motion,  when  not  adequate. 
See  post,  753,  et  seq. 

747.  To  obtain  the  aid  of  chancery  to  vacate 
a  iudgment  a  party  must  show  that  he  has 
exoausted  all  proper  diligence  to  defend  in 
the  suit  in  whidi  judgment  was  rendered. 
If  he  relies  on  fraud  and  deception  practiced 
on  the  court  in  managing,  procuring,  and  giv- 
ing evidence,  be  must  show  that,  by  such 
piuctiices,  he  was  defrauded  of  his  opportun- 
ity to  defend,  and  that  his  defense  would 
otherwise  have  been  effectual.  (Riddle  v. 
Baker,  13  Cal.  295.) 

Cited  18  Cal.  149;  20  Cal.  449;  61  Cal.  296. 

748.  On  an  application  to  equity  to  set  aside 
a  judgment  ana  to  obtain  a  new  trial  it  should 
be  made  to  ai>pear  with  reasonable  certainty 
that  a  new  trial  would  result  in  a  judgment 
more  favorable  to  the  party  asking  it  than  the 
judgment  sought  to  be  set  aside ;  and  there- 
fore an  error  of  the  court  in  refusing  to  per- 
mit a  witness  to  be  cross-examined  as  to  a 
fact  is  immaterial  for  any  purpose  of  this 
suit,  without  showing  what  would  have  been 
the  testimony  on  such  cross-examination  had 
it  been  permitted.  (Davis  v.  Chalfant,  81 
Cal.  627.) 

749.  If  there  be  any  rule  requiring  payment 
of  debt  in  judgment,  or  a  denial  of  its  justice 
before  a  party  complaining  of  judgment  with- 
out notice  to  him  can  ask  equity  to  vacate  it, 
that  rule  cannot  apply  to  the  case  of  judgment 
rendered  for  a  penalty  under  a  penal  statute. 
(Chester  v.  MiUer,  13  Cal.  558.) 

750.  Allegations  of  ignorance  in  making 
necessary  averments,  or  of  insufficient  con- 
duct in  the  prosecution  of  a  former  suit,  does 
not  constitute  ground  for  relief  in  chancery. 
(Barnett  v.  Kilbourne,  3  Cal.  327.) 

Cited  86  Cal.  554. 


751.  Eauity  will  not  maintain  furiadictioii 
of  a  suit  for  relief  against  a  judgment  merely 
on  the  ground  that  the  demand  may  be  un- 
conscientious, and  that  injustice  may  have 
been  done,  provided  it  was  competent  for  the 
party  to  have  pleaded  the  matter  before  the 
court  in  the  original  action,  either  upon  is- 
sues joined  or  upon  motion  to  set  aside  the 
verdict  or  judgment ;  nor  can  the  assistance 
of  equity  be  invoked  so  long  as  the  remedy  by 
motion  exists.  (Ede  v.  Haien,  61  Cal.  360.) 
Cited  67  Cal.  299. 

752.  A  court  of  chancery  has  full  power  to 
set  aside  decrees  obtained  by  fraud  on  an  orig- 
inal bill  filed  for  that  purpose.  (Sanford  v. 
Head,  5  Cal.  297.) 

753.  The  remedy  by  motion  to  set  aside  a 
judgment  on  the  ground  of  fraud  is  not  an  ex- 
clusive remedy  where  such  relief  is  not  per- 
fectly adequate,  but  is  only  one  step  which 
might  be  taken  to  secure  equitable  relief  in 
the  action ;  and  in  such  case  a  separate  equi- 
table action  may  be  brought  to  obtain  the 
whole  relief  required.  ( Ex-Mission  Land  and 
Water  Co.  v.  FTash,  97  Cal.  610.) 

754.  In  casea  of  fraud  in  obtaining  the  judg- 
ment the  party  aggrieved  must  proceed  by  a 
bill  to  impeach  the  original  decree.  (Bobb 
V.  Robb,  6Cal.  21.) 

Cited  75  Cal.  648 ;  97  Cal.  392. 

755.  A  party  is  not  confined  to  his  remedy 
by  statute,  but  ma^  resort  to  a  court  of  equity 
for  relief  against  a  judgment  obtained  bv  fraud 
or  surprise.  (Carpentier  v.  Hart,  5  Cal.  406.) 
Cited  99  Cal.  626, 627. 

756.  The  statutory  remedy  by  motion  be- 
fore the  court  rendering  the  judgment  is  onlj 
available  during  the  term  at  which  it  la 
rendered,  and  to  hold  this  remedy  exclusive 
would  often  result  in  a  denial  of  the  most  ob- 
vious justice.  (Bibend  v.  Kreuts,  20  Cal. 
109fr 

757.  Relief  in  equity  against  a  judgment  on 
the  ground  of  fraud  will  not  be  granted,  un- 
less the  party  seeking  the  same  has  been  free 
from  n^igence.  If  the  party  injured  brought 
about  the  jud^ent  throueh  his  own  care- 
lessness, he  will  not  be  relieved  therefrom. 
(Champion  v.  Woods,  79  Cal.  17.) 

758.  A  party  against  whom  an  unjust  judg- 
ment has  been  obtained  through  accident, 
mistake,  or  fraud,  may,  after  the  adjournment 
of  the  term  at  which  judgment  was  rendered, 
and  where  no  want  of  dili{;ence  is  imputable 
to  him  in  seeking  relief,  maintain  an  equitable 
action  to  set  aside  the  judgment.  (Bibend  v. 
KreuU,  20  Cal.  109.) 

Cited  61  Cal.  295,  299,  361;  68  Cal.  872;  8 
Mont.  469 ;  20  Nev.  137. 

759.  If  one  dies  seised  of  real  estate,  leaving 
children  in  another  state,  and  an  interest  in 
the  real  estate  descends  to  the  children,  and 
the  children  are  ignorant  of  their  right  to  the 
property,  and  the  widow  of  the  deceased  in- 
forms the  children  that  the  deceased  left  no 
property,  and  at  the  same  time,  by  fraudulent 

Sractioes,  obtains  a  judgment  against  them 
ecreeinff  that  they  have  no  interest  in  Uie 
land,  ana  enjoining  them  from  setting  up  any 
title  thereto,  a  court  of  equity  will  grant  re- 
lief by  setting  aside  the  judgment  and  eatab* 
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liahing  the  children's  right  to  the  property, 
aiid  sach  relief  will  he  granted  as  against  par- 
ties who  purchased  the  property  from  the 
widow  with  notice.  (Hay den  y.  Mayden,  46 
Gal.  332.) 
Cited  20  Nev.  138. 

760.  A  separate  suit  to  set  aside  a  judgment 
cannot  he  maintained  on  account  of  fraud  in 
a  matter  examined  in  the  first  suit,  and  upon 
which  the  judgment  therein  was  hased.  The 
frauds  for  which  equity  grants  relief  against 
judgments  are  those  which  are  extrinsic,  or 
collateral  to  the  matter  tried  in  the  first  suit. 
The  mere  failure  of  a  party  to  introduce  eyi- 
dence  known  hy  him  to  exist  does  not  amount 
to  such  fraud.  (Estate  of  GrifiSth,  84  Cal. 
107.) 

Cited  91  Cal.  135. 

761.  A  superior  court  in  an  equitahle  pro- 
ceeding may  set  aside  a  decree  of  a  prohate 
court  when  it  appears  that  the  decree  was  ob- 
tained by  fraua,  and  without  notice  to  the 
pArty  against  whom  it  was  rendered.  (Baker 
T.  O^Riordan,  65  Cal.  368.) 

Cited  97  Cal.  631. 

762.  To  authorize  a  court  of  equity  to  set 
aside  and  annul  a  former  judgment  on  the 
ground  of  fraud  in  its  procurement  the  fraud 
must  be  extrinsic  or  collateral  to  the  ques- 
tions examined  and  determined  in  the  ac- 
tion, and  must  haye  preyented  a  fair  submis- 
sion of  the  controyersy,  and  the  judgment 
will  not  be  yacated  merely  because  it  was  ob- 
tained by  forged  documents  or  perjured  testi- 
mony, or  by  bribing  a  witness  to  swear  falsely. 
(Pico  y.  Cohn,  91  Cal.  129.) 

Cited  99  Cal.  66. 

763.  A  bill  of  reyiew  to  set  aside  a  judgment 
as  fraudulent  will  not  be  sustained  on  the 
ground  that  the  opposing  party  was  sworn  as 
a  witness  in  the  case  in  wnich  the  judgement 
was  rendered,  and  knew  of  a  fact  which,  if 
proyed,  would  haye  siyen  judgment  to  the 
other  party,  and  failea  to  disclose  it,  and  wit- 
nesses haye  since  been  discoyered  who  will 
testify  to  such  fact.  ( AUen  y .  Currey,  41  Cal. 
318.) 

Cited  84  Cal.  118;  91  Cal.  135;  94  Cal.  154. 

764.  Equity  has  jurisdiction  toyacate  judg- 
ment fraudulentiy  altered,  so  as  to  include 
a  defendant  not  seryed  wiui  process,  and  not 
originally  included  in  the  juc^gment.  (Ches- 
ter y.  Miller,  13  Cal.  558.) 

Cited  4  Col.  57. 

765.  It  is  no  objection  to  jurisdiction  of 
equity  that  judgment  was  on  its  face  yoid. 
because  the  plaintiff  was  liable  to  be  harassed 
by  it,  and  defendants  were  in  the  act  of  en- 
forcing it.    (Chester  y.  Miller,  13  Cal.  558.) 

766.  A  complaint  in  an  equitable  action  to 
set  aside  a  judgment  and  to  obtain  a  new  trial, 
on  the  ground  that  by  the  negligence,  fraud, 
and  mistake  of  plaintiff's  attorney,  plaintiff 
had  lost  the  right  to  appeal  from  such  judg- 
ment which  makes  no  charge  of  fraud  against 
the  defendant  nor  of  collusion  between  de- 
fendant and  plaintiff's  attorney,  nor  that  the 
plaintiff  did  not  haye  a  fair  and  impartial 
trial,  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  (Dayis  y.  (jhalfant,  81 
Cal.  627.) 

767.  The  allegation  that  the  judgment  and 


order  denying  a  new  trial  were  unjust,  in* 
equitable,  and  against  law  do  not  indicate  or 
imply,  with  sufficient  certainty,  any  fraud  on 
the  part  of  the  defendant,  since  a  judgment 
may  be  unjust,  inequitable,  and  erroneous 
without  being  fraudulent  or  subject  to  be  set 
aside  by  a  court  of  equity.  (Dayis  y.  Chal- 
fant,  81Cal.627.) 

768.  When  an  attorney  for  defendant,  on 
the  trial  of  a  cause,  objects  to  the  introduction 
of  certain  testimony,  and  the  court  errone- 
ously oyerrules  the  objection,  and  an  excep- 
tion is  taken  to  the  ruling,  and  by  reason  of 
said  erroneous  ruling  the  plaintiff  recoyers 
judgment,  and  the  testimony  is  taken  down 
Dj  the  official  reporter,  who  fails  to  note 
the  objection  and  exception,  and  the  defend- 
ant moyes  for  a  new  trial,  and  adopts  as  his 
statement  the  report  of  the  official  reporter, 
without  obseryins  the  error  in  the  report,  and 
by  means  thereof  fails  to  obtain  a  new  trial, 
the  mistake  has  been  accompanied  by  such 
n^ligence  of  defendants'  attorney  that  a  court 
of  equity  will  not  relieve  against  the  judg- 
ment.   (Quinn  y.  Wetherbee,  41  Cal.  247. ) 

769.  It  does  not  affect  the  question  of  the 
rig[ht  of  a  party  to  equitable  relief  against  a 
yoid  judgment  that  an  attorney  haying  no 
authority  appeared  for  bim  in  the  action. 
(Baker  y.  O^Kiordan,  65  Cal.  368.) 

770.  The  fact  that  the  right  of  appeal  was 
lost  by  the  inadyertence  of  the  clerk  of  the 
plidntiff's  attorney  in  failing  to  file  an  under- 
taking on  appeal  in  proper  time  is  not  a 
ground  for  rmei  in  equity.  (Daly  y.  Pennie, 
86  Cal.  553.) 

771.  Where  seyeral  persons  were  sued  as 
members  of  a  joint  stock  company,  and  the 
suit  was  discontinued  as  to  B.,  one  of  the  de- 
fendants, and  judgment  was  taken  against  all 
the  others,  upon  which  execution  was  subse- 
quentiy  issued,  and  the  property  of  one  M., 
who  was  not  a  party  to  the  suit,  taken  to 
satisfy  the  same,  held,  that  M.  cannot,  by  a 
bill  in  equity  a^nst  the  plaintiff  in  the  judg- 
ment, set  it  aside  upon  tne  ground  that  the 
discontinuance  of  the  suit  as  to  B.  was  a  dis- 
continuance as  to  all  of  the  defendants.  The 
judgment  cannot  be  attacked  in  this  collateral 
manner.    (Markley  y.  Band,  12  Cal.  275.) 

Qrantee  cannot  sue  in  equity  to  set  aside. 
See  ante  444 

Belief 'in  equity  against  default.  See  De- 
faults. X. 

Belief  against  decisions  of  land  department. 
See  Public  Lands,  611,  et  seq. 

All^ations  in  creditors'  hill  to  set  aside 
judgment.    See  Equity,  59. 

Enjoining  judgments.    See  Injunctions,  II, 

2,  c. 

Bill  to  enjoin  defective  judgment,  amend- 
ment allowing  on  appeal.    See  Appeals,  3144. 

Fraud  in,  enjoining  judgment  for.  See  In- 
junctions, 47 ;  Trusts  and  Trustees,  174. 

Fraud  in,  equitable  relief.    See  ante,  736, 

737 

Defectiye  return  of  seryice  enjoining  judg- 
ment.   See  Injunctions,  57,  et  seq. 

Xyn.  Reylyal  of. 

772.  If  the  husband  and  wife  own  real  es- 
tate which  is  community  property,  and  the 
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husband  has  contracted  to  aell  it  to  a  third 
person,  and  the  wile  sues  for  a  divorce  and  a 
diYision  of  the  realty^  and  such  third  person 
is  a  party  to  the  action,  and  a  jadgment  is 
rendered  partitioning  the  realty  between  the 
husband  and  wife,  and  also  providing  that  if 
such  third  person  recovers  the  land  under  the 
contract,  or  the  matter  is  amicably  settled, 
that  the  wife  shall  have  two-thirds  of  the  pur- 
chase money  or  the  securities,  the  judgment 
cannot  be  revived  on  application  of  the  wife, 
after  more  than  five  j;ear8  have  elapsed,  un- 
less such  third  person  is  made  a  party  to  the 
proceeding  for  reviving  it.  (Osborne  v. 
Wain  Wright,  62  Cal.  312.) 

773.  Where  property  sold  under  an  execu- 
tion is  not  the  property  of  the  defendant  in 
execution,  but  wholly  that  of  a  stranger,  it 
amounts  to  a  sale  of  property  not  subject  to 
execution,  within  the  meaning  of  section  708 
of  the  code,  which  permits  a  judgment  to  be 
revived  in  case  the  purchaser  fails  to  recover 
the  possession.  (Cross  v.  Zane,  47  Cal.  602.) 
Cited  53  Cal.  316;  3  Mont.  184. 

774.  Where  a  party  causes  an  execution  to 
be  issued  on  a  judgment,  and  it  is  levied  on 
property  which  turns  out  not  to  have  belonged 
to  the  judgment  debtor,  such  party  is  entitled 
to  bring  an  action  in  equity  for  the  purpose 
of  reviving  the  original  judgment,  ana  setting 
aside  the  credit  upon  the  execution.  (Scherr 
y.  Himmelmann,  63  Cal.  312.) 

776.  Section  708  of  the  Code  of  CivU  Pro- 
cedure, which  provides  for  a  revival  of  the 
original  judgment  in  the  name  of  the  pur- 
chaser at  sheriff's  sale  or  his  successor  in  in- 
terest, for  the  amount  paid  at  the  sale  if  he 
fails  to  recover  |>ossession  because  the  prop- 
erty was  not  subject  to  execution  and  sale,  is 
remedial  in  its  character,  and  is  to  be  liberally 
construed,  and  if  the  propertrv  sold  was  the 
propert}r  of  a  third  fjerson  ana  not  of  the  de- 
fendant in  the  execution,  and  is  lost  to  the  pur- 
chaser, it  amounts  to  a  sale  of  property  not 
subject  to  execution  and  sale  within  the  mean- 
ing of  the  statute,  and  the  purchaser  is  entitled 
to  the  remedies  affordea  by  that  section. 
(Hitchcock  V.  Caruthers,  100  Cal.  100.) 

776.  Though  the  statute  does  not  expressly 
require  notice  the  court  may  and  jgenerally 
should  require  notice  to  the  parties  m  posses- 
sion before  reviving  an  old  judgment  in  eject- 
ment and  allowing  a  writ  of  restitution 
thereon.    (Hyde  v.  Boyle,  93  Cal.  1. ) 

Revival  of.    See  Scire  Facias. 

Revival  of  judgment  against  sureties,  re- 
vivid  of.    See  Appeals,  794. 

Revival  of  judgment,  liability  of  sureties. 
See  Appeals,  763. 

XTIII.  Sale  and  Asstgninent  of. 

777.  Judgment  is  property  which  may  be 
purchased  Tike  any  other  property.  (Wnght 
V.  Levy,  12  Cal.  257.) 

778.  A  judgment  is  not  negotiable  like  a  bill 
of  exchange  by  the  law  merchant,  but  is  a 
mere  chose  in  action,  vesting  an  equitable 
right  in  the  assi^ee  thereof  to  the  proceeds 
of  it,  with  the  right  to  the  usual  and  legal 
means  of  collecting  the  amount  due.  and  be- 
tween two  bona  fide  purchasers  oi  a  judg- 


ment, the  purchaser  first  In  time  is  pdor  in 
right.    (Fore  t.  Manlove,  18  Cal.  436.) 

779.  It  is  not  necessary  that  the  assignment 
of  a  judgment  should  be  under  seal.  (Mitch- 
ell V.  Hockett,  25  Cal.  638.) 

Cited  6  Col.  613. 

780.  The  assignment  of  the  iudgment  in 
question  held  to  have  been  made  to  the  de- 
fendant without  consideration,  and  for  the 
purpose  of  holding  the  same  as  a  trustee  for 
the  plaintiff.  ( Hamil  v.  Mcllroy ,  76  Cal.  312. ) 

781.  The  assignment  of  a  judgment  which 
is  void  because  the  amount  for  which  it  was 
rendered  was  beyond  the  jurisdiction  of  the 
court,  carries  with  it  the  debt  on  which  it 
was  obtained.  (Brown  v.  Scott,  25  Cal.  189.) 

782.  The  assignee  of  a  judgment  is  only  the 
holder  of  an  equity,  with  the  right  to  use  the 
judgment  and  the  name  of  the  plaintiff  to  en- 
force it,  and  he  stands  in  the  shoes  of  the  as- 
signor as  to  all  defenses  whidi  existed  against 
the  judgment  between  the  parties  to  it. 
(Wright  V.  Levy,  12  Cal.  267.) 

Cited  23  Cal.  266,  626. 

783.  The  purchaser  is  bound  to  inauire  into 
the  defense  of  the  debtor.  He  has  tne  means 
to  do  this ;  but  he  could  not  be  held  to  inquire 
into  latent  equities  existing  in  the  hands  of 
third  persons ;  and  hence,  as  to  third  persons, 
he  stands  unaffected  by  frauds  of  which  he 
had  no  knowledge,  express  or  constructive. 
(Wright  V.  Levy,  12  Cal.  257.) 

784.  In  the  purchase  of  a  judgment  the  rule 
of  caveat  emptor  applies,  so  far  as  third  par- 
ties are  concerned,  in  the  same  manner  as  in 
the  purchase  of  any  other  personal  property. 
If  tne  assignor  has  no  titie  the  purchaser  will 
take  none,  whether  he  have  notice  of  a  former 
sale  or  not.  (MitcheU  v.  Hockett,  25  Cal. 
538.) 

Cited  63  Cal.  647;  64  Cal.  110. 

786.  An  assignee  of  a  judgment  is  deemed 
to  have  notice  of  all  matters  disclosed  by  the 
record  and  proceedings  in  the  action  in  which 
the  judgment  was  rendered,  and  where  that 
judgment  or  the  proceodings  therein  disclose 
an  equitable  right  of  setoff,  existing  in  favor 
of  tiie  defendants  against  the  plaintiff,  the  as- 
signee cannot  claim  to  be  a  bona  fide  pur- 
chaser.   (Hobbs  V.  Duff,  23  Cal.  506.) 

786.  The  purchaser  of  a  iudgment,  although 
he  buys  in  good  faith,  ana  for  a  valuable  con- 
sideration, takes  the  same  subject  to  any  right 
of  setoff  existing  between  the  parties  at  the 
time  of  his  purchase.  (Hobbs  t.  Duff,  23 
Cal.  696.) 

787.  The  purchaser  of  a  judgment  entered 
by  default  takes  it  subject  to  the  right  of  the 
defendant,  upon  showinff  sufficient  grounds, 
to  have  the  default  lyid  judgment  set  aside, 
and  to  be  let  in  to  deiena  the  action ;  and  in 
this  respect  stands  in  no  better  position  than 
his  assignor.  (Northam  v.  Gordon,  23  Cal. 
255  ) 

Cited  1  S.  Dak.  216. 

788.  One  who  purchases  a  void  jud^^ent, 
and  contracts  with  the  assignor  to  pay  him 
therefor,  and  afterwards  uses  the  judgment 
in  payment  for  property  of  the  defendant, 
sola  under  executions  issued  on  this  and 
other  judgments,  cannot,  when  sued  on  hia 
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ConifBd  for  the  purchase  money,  ayoid  his 
bftbility  on  the  groand  that  the  jnagment  was 
Toid  and  of  no  yalae  to  him.  (Brown  t. 
8oott,25  0al.  189.) 

788.  If  the  assignee  of  a  void  judgment,  to- 
gether with  .the  cause  of  action  on  which  it 
was  rendered,  offers  the  same  in  evidence, 
this  does  not  prove  that  the  assignee  is  a 
creditor  of  the  defendant  in  the  judgment. 
(McMinn  ▼•  Whelan»  27  Cal.  300. ) 

790.  Money  collected  upon  a  judgment  by 
the  assignee,  under  an  invalid  assignment, 
may  be  recovered  b^  a  judgment  creditor  of 
the  party  who  is  rightfully  entitled  to  it. 
(Blood  V.  Marcuse,  88  Cal.  590.) 

791.  One  who  takes  an  assignment  of  an 
erroneous  judgment,  and  procures  an  execu- 
tion to  be  issued  on  it,  and  becomes  a  pur- 
chaser of  land  sold  under  the  execution,  is 
not  entitled  to  protection  as  a  bona  fide  pur- 
chaser, and  is  liable  in  an  action  for  damages 
caused  by  the  sale.  (Beynolds  y.  Hosmer,  45 
Cal.  617.) 

Action  to  oompel  reassignment.  Bee  ante, 
808. 

Purchase  of  judgment  against  copartner. 
8ee  Partnership.  YIII,  5. 

Assignment  ot.    See  Setoff,  I. 

Assignment  of,  effect  of  on  execution  sale. 
See  Executions,  IX,  6,  f . 

Merger  by  taking  assignment  of.  See 
Merger,  6. 

Assignee,  rights  where  defendant  is  gar- 
nished and  pays  debt.  See  Attachment,  SOI, 
802. 

Asriginee,  right  of  on  reversal.  See  Appeals, 
8123. 

XIX«  PapneBt,  Release,  and  SatisfkettOH. 

792.  Payment  of  judgment  produces  a  per- 
manent and  irrevocable  discharge;  after 
which  the  judgment  cannot  be  restored  by 
any  subsequent  ureement,  nor  kept  on  foot 
to  cover  new  and  distinct  engagements.  (Es- 
tate of  Baby,  87  Oal.  200.) 

798.  A  judgment  entered  on  the  forfeiture 
of  a  recognisance  is  the  pronerty  of  the  state, 
and  the  legislature  may  release  the  same  in 
euch  form  and  ca  such  conditions  as  it  thinks 
proper  to  prescribe.  (People  v.  Bircham,  12 
Oal.  50.) 

794.  The  fact  that  a  district  attorney  has  or 
is  entitled  to  a  percentage  on  a  judgment  in 
favor  of  the  state  will  not  prevent  the  legis- 
lature from  the  passage  of  a  law  releasing  the 
judgment.      (People  v.   Bircham,  12   CM. 

795.  A  sued  B  and  0  for  forcible  entry  and 
detainer^  and  obtained  judgment  against 
them,  with  damages,  and  afterwaids  took  a 
deed  from  B  for  the  premises,  procured  D  to 
indemnify  B  asainst  the  judgment,  and  ver- 
bally promised  not  to  prosecute  B  on  the 
judgment.  Held  that  C  was  thereby  re- 
leaMd  from  the  judgment  as  to  the  damages. 
(Ransom  v.  Fansh,  4  Oal.  386.) 

796.  One  plaintiff  is  only  authorized  to  enter 
aatisfaction  of  the  judgment  without  the  con- 
sent of  his  coplamtiff  on  payment  of  the 
whole  amount  of  the  judgment.  (Haggin  v. 
Olark,  61  Oal.  1.) 


797.  If  a  judgment  is  rendered  in  favor  of 
one  person  in  trust  for  others,  upon  claims 
assigned  to  him  by  such  other  persons, 
without  consideration,  and  the  beneficial 
owners  of  the  judgment  acknowledge  satis- 
faction of  the  judgment,  the  trustee,  if  insol- 
vent, ought  not  to  enforce  collection  of  the 
judgment  by  execution,  even  if  the  benefici- 
aries have  not  been  paid.  The  Same  is  the 
rule  with  regard  to  an  assignee  of  the  judg- 
ment, if  he  took  the  assif^nment  with  notice 
of  the  righ  ts  of  the  beneficial  owners.  ( Meyer 
V.  TuUy,  46  Oal.  70.) 

798.  If  a  judgment  creditor  has  received 
from  the  judgment  debtor  the  full  amount 
due  on  the  judgment  it  is  his  duty  to  enter 
satisfaction  of  the  same,  unless,  by  express 
agreement  of  the  parties,  he  is  at  liberty  to 
keep  the  judgment  alive,  and  the  burden  of 
establishing  such  an  agreement  is  cast  ux>on 
the  judgment  creditor.  (Wood  v.  Ourrey,  49 
Oal.  359.) 

799.  A  return  of  satisfaction  by  a  sale  of 
property  made  by  a  sheriff  on  a  void  execu- 
tion is  not  a  real  but  only  an  apparent  satis- 
faction of  the  judgment,  and  should  be  set 
aside  as  void.  (Smith  v.  Beed,  52  Oal. 
345.) 

800.  If  the  defendant  in  a  judgement  delivers 
to  the  plaintiff  therein  a  promissory  note  of 
third  parties  in  satisfaction  of  the  same,  which 
is  voia  because  fraudulently  obtained  by  de- 
fendant from  the  payers,  it  is  not  necessary 
for  the  plaintiff  to  return  the  note  before  en- 
forcing his  judgment  by  execution.  (Mitchell 
V.  Hockett,  25  Oal.  538.) 

Oited  78  Oal.  20. 

801.  If  satisfaction  of  a  judgment  is  entered 
without  notice  to  the  iuogment  creditor  the 
latter  has  his  remedy  by  motion  to  set  aside 
the  order  and  entry  of  satisfaction.  (Thomas 
V.  Rock  Island  G.  &  S.  Min.  Oo.,  54  Oal. 
578.) 

802.  It  was  a  wrongful  exercise  of  authority 
in  the  district  court  to  strike  out,  on  an  ex 
parte  motion,  a  marginal  entry  of  satisfaction 
on  a  judgment  rendered  two  years  before. 
(Henly  v.  Hastings,  3  Oal.  341.) 

Payment  and  discharge.  See  Accord  and 
Satisfaction. 

Satisfaction,  enterimc  of  by  attorney.  See 
Attorney  and  Oiient,  Yl,  4. 

Satisfaction  of  judgment  by  levy.  See  Ex- 
ecutions, XII. 

Satisfaction,  offer  to  comply  with  judgment 
is  not.    See  Tender,  9. 

Subrogation  of  joint  debtor  paying.  See 
Subrogation,  5. 

Payment  of,  fees  of  sheriff  most  be  paid. 
See  Fees,  8. 

Satisfaction,  rescinding  contract  for,  resto- 
ration of  consideration.  See  Rescission  of 
(3ontracts,  84,  et  seq. 

Sale  under  satisfied  judgment.  See  Execu- 
tions, IX,  5,  b. 

Satisfied  judgment,  review  of.  See  Oer- 
tiorari.  III,  2,  j. 

Appeal  from  satisfied  judgments,  dismissal 
of.    See  Appeals,  IX,  2,  d. 

Oompellmff  supervisors  to  pay.  See  Man- 
damus, II,  13,  a. 
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808.  Action  will  lie  on  judgment  or  decree 
obtained  in  one  of  the  district  courts  of  this 
state.    (Ames  v.  Hoy,  12  Cal.  11.) 
Cited  16  Cal.  375;   19  Cal.  170;  97  Cal.  170, 

172;  4  Or.  127. 

804.  Action  can  be  maintained  at  law  upon 
decree  in  equit>  for  a  specified  sum  of  money. 
(Ames  V.  Hoy,  12  Cal.  11.) 

805.  In  this  state  there  is  but  one  form  of 
ciyU  action  for  the  enforcement  of  a  private 
right,  and  the  rules  which,  under  the  chan- 
cery practice,  prevents  the  enforcement  of  a 
decree  in  equity  by  a  proceeding  at  law  are 
inapplicable.     (Bowe  v.  Blake,  99  Cal.  167.) 

806.  In  pleading  a  judgment  the  pleader 
need  only  follow  section  456  of  the  Code  of 
Civil  Procedure,  and  aver  that  the  judgment 
was  "duly  given."  (Edwards  v.  Hellings, 
99  Cal.  214.) 

807.  Section  456  of  the  Code  of  Civil  Proced- 
ure, providing  that  a  judgment  of  a  court  may 
be  pleaded  by  stating  tnat  such  judgment 
"was  duly  given  and  made,"  has  no  reference 
to  judgments  of  courts  of  general  jurisdiction, 
but  onljr  to  judgments  of  courts  of  special 
furisdiction.  (Weller  v.  Diddnson,  93  Cal. 
108.) 

Cited  96  Cal.  604;  99  Cal.  215. 

808.  In  an  action  upon  a  judgment  the  com- 
plaint must  show  that  a  nnal  judgment  was 
recovered ;  and  an  allegation  that  in  the  prior 
action  the  court  "adjudged"  that  the  defend- 
ant should  ^y  to  the  plaintiff  a  certain  sum 
of  money,  without  the  use  of  the  word  "judg- 
ment," IS  insufficient  to  show  a  cause  of  ac- 
tion.   (Edwards  v.  Hellings,  99  Cal.  214.) 

809.  In  a  complaint  in  an  action  broueht  on 
a  judgment  it  is  unnecessary  to  aver  that  an 
execution  has  been  issued  on  the  judgment, 
and  an  unsuccessful  effort  made  to  collect  it. 
(King  V.  Blood,  41  Cal.  314.) 

810.  In  pleading  a  judgment  it  is  sufficient 
to  allege  that  the  same  remains  unpaid  and 
in  full  force.  It  is  unnecessary  to  allege  that 
the  judgment  was  never  appealed  from.  ( Cha- 
quette  v.  Ortet,  60  Cal.  594.) 

811.  A  complaint  which  avers  that  the  de- 
fendant made  his  note,  that  the  plaintiff  com- 
menced an  action  on  the  note  and  obtained 
judgment,  and  that  no  part  of  the  note  or 
judgment  has  been  paid,  states  a  cause  of  ac- 
tion on  the  judgment  ana  not  on  the  note,  and 
does  not  state  two  causes  of  action.  (Ander- 
son V.  Mayers,  50  Cal.  525.) 

812.  A  complaint  in  an  action  based  upon 
a  jud^ent  rendered  by  a  court  of  general 
jurisdiction,  which  alleges  that  the  "plaintiff 
recovered  a  judgment"  in  such  court,  suffi- 
ciently pleads  the  judgment.  It  is  not  neces- 
sary in  such  case  either  to  set  out  the  juris- 
dictional facts  or  to  allege  tiiat  the  judgment 
was  duly  given  and  made.  (Weller  v.  Dickin- 
Bon,  93  Cal.  108.) 

Cited  96  Cal.  215;  99  Cal.  604. 

813.  The  superior  court,  being  a  court  of 
general  jurisdiction,  it  is  not  necessary,  in 
pleading  a  judgment  thereof,  to  aver  the  facts 
conferring  jurisdiction.  They  are  presumed 
by  law.  An  allegation  that  the  judgment  was 


I  recovered  in  a  designated  actioii  is  ifflciaol 
(Campe  v.  Lassen,  67  Cal.  139.) 
Cited  88  Cal.  226. 

814.  In  pleading  a  judgment  of  the  probate 
court  it  is  not  necessary  to  allege  the  nets  con- 
ferring jurisdiction,  but  the  judgment  may  b» 
stated  to  have  been  duly  rendered.  (Beans 
V.  Emanuelli,  36  Cal.  117.) 

Cited  77  Cal.  189. 

815.  In  pleading  the  jn<^;ment  of  a  probate 
court,  it  being  a  court  of  limited  and  mferior 
jurisdiction,  it  is  necessary  to  set  forth  the 
facts  which  give  Jurisdiction*  (Smith  y. 
Andrews,  6  Cal.  652.) 

Cited  7  Cal.  240;  19  Cal.  205;  9  Mont.  247;  1 
Nev.  198. 

816.  If  the  complaint  «x>ntains  averments 
of  the  rendition  of  a  judgment  against  the 
defendant  by  a  court  of  competent  jurisdic- 
tion, and  states  the  character  of  the  judg- 
ment an  answer  denving  tuat  the  defendant 
became  or  was  lawfuUv  bound  b]^  the  judg- 
ment is  only  a  denial  of  a  conclusion  of  law, 
and  does  not  raise  an  issue  of  fact.  If  the 
judgment  can  be  atacked  collaterally  the  an- 
swer must  specijhr  the  points  of  its  invalidity. 
(People  ex  rel.  Cientral  Pac.  E.  B.  Co.  v.  Su- 
pervisors of  San  Francisco,  27  Cal.  655.) 

817.  If  the  complaint  avers  the  recovery  of 
a  judgment  against  one  of  several  defendants, 
the  court  in  which  it  was  recovered,  and  the 
date  and  amount  of  the  same,  the  defendants 
in  ^eir  answer  mav  dcmj  the  same  upon  in- 
formation and  belieL  ( Vassault  v.  Austin.  82 
Cal.  597.) 

818.  The  recovery  of  a  judgment  is  not  pre- 
sumptively within  the  Imuwledge  of  the  de- 
fendants. (Yassault  v.  Austin,  82  Cal.  597.) 
Cited  1  Wash.  419. 

819.  The  party  not  served  with  process,  in 
an  action  against  defenduits  jointly  indebted 
(tinder  the  thirty-second  section  of  the  Prac- 
tice Act),  is  not  a  proijer  party  defendant  in 
an  action  upon  the  judgment  against  the 
party  on  whom  service  of  process  was  made. 
(Tay  V.  Hawley,  39  Cal.  93.) 

Cited  72  Cal.  267 ;  4  Mont.  407. 

820.  In  an  action  upon  a  judsment  and 
upon  promissory  notes  the  court  lound  that 
no  part  of  the  judgment  had  ever  been  ap- 
pealed from,  set  aside,  or  paid,  and  that  the 
oalance  of  said  notes,  after  deducting  certain 
payments,  remainea  unpaid.  Held,  that 
these  findings  were  equivalent  to  a  specific 
finding  that  the  amount  of  said  judgment 
and  of  the  balance  of  said  notes  was  dne. 
(Turner  v.  Mahoney,  56  Cal.  215.) 

Judgment  in  action  on  gold  coin  judgment* 
See  ante,  30. 

Fraud  as  a  defense.    See  ante,  XY,  5. 

(Collateral  attack  on  judgment.  See  ante. 
XIV. 

Actions  on.  See  Justices  of  the  Peace. 
93. 

Action  on  foreclosure  decree*  See  Mort- 
gages, XIX,  14,  j. 

Suit  on  is  suit  on  contract.  See  Bank- 
ruptcy and  Insolvency,  337. 

Limitation  of  actions  on.  See  Statutes  of 
Limitations,  VI,  2. 

Judgment  against  county,  judgment  muet 
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be  presented  before  action.  See  Gonnties, 
126,  et  seq. 

Presentment  oL  See  Estates  of  Deceased 
Persons.  81. 

Appeal,  action  on  judgment  pending.  See 
AppcuUs,  VIII,  1. 

XXI.  Bill  in  Equity  to  Carry  into  Effect. 

821.  A  bill  in  equity  will  not  lie  to  canr 
into  effect  an  interlocutory  decree.  ^McFad- 
den  y.  McFadden,  44  Gal.  306.) 

Cited  63  Gal.  509. 

822.  A  bill  to  carry  a  decree  into  effect  must 
ordinarily  show  such  decree  to  have  been  final 
in  its  character,  and  that,  by  reason  of  some- 
thing occurring  subsequently  to  its  rendition, 
the  rights  of  the  parties  cannot  be  properly 
enforced  thereunder.  (McFadden  y.  McFaa- 
den,  44  Gal.  806.) 

XXII.  Federal  JTudgments;    Confliet  Be- 
tween State  and  Federal  Courts. 

823.  State  courts  cannot  set  aside  or  indi- 
rectly review  judgments  of  federal  courts 
made  in  matters  of  which  the  federal  courts 
haye  jurisdiction.  (Semple  y.  Hagar,  27  Gal. 
163.) 

824.  When  the  circuit  court  of  the  United 
States  has  first  acquired  jurisdiction  of  the 
persons  and  subject  matter  of  an  action  be- 
fore the  commencement  of  a  subsequent  ac- 
tion in  a  state  court  between  the  same  per- 
sons, essentially  inyolying  or  depending  upon 
the  same  subject  matter,  the  judgment  of 
the  circuit  court,  no  matter  when  rendered, 
whether  before  or  after  the  date  of  judgment 
in  the  state  court,  becomes  binding  and  con- 
dusiye  as  to  that  subject  matter  upon  all  par- 
ties and  upon  all  other  courts  and  tribunals 
whataoeyer.  (Sharon  y.  Sharon,  84  Gal.  424, 
433.) 

825.  If  the  circuit  court,  haying  prior  juris- 
diction,  has  rendered  judgment  canceling  a 
forged  instrument,  claimed  by  the  defendant 
to  be  a  subsisting  contract  of  marriage  with 
plaintiff,  and  enjoining  the  use  of  such  instru- 
ment, or  the  claiming  of  any  ri{;ht8  or  inter- 
est in  property  thereunder,  its  judgment 
will  preyaii  oyer  the  jnd^ent  of  the  superior 
court  of  this  state  declarmg  that  a  contract  of 
marriage  subsisted  between  the  parties  by 
yirtue  of  said  instrument  only,  and  granting 
a  diyorce  and  alimony,  counsel  fees,  and  costs, 
in  an  action  for  a  diyorce  subsequently  com- 
menced in  BQcb.  superior  court  by  the  defend- 
ant in  the  circuit  court  against  the  plaintiff 
therein,  though  the  judgment  of  the  superior 
court  was  first  rendered  and  was  amrmed 
upon  appeal.  (Sharon  y.  Sharon,  84  Gal. 
424.) 

826.  When,  upon  the  going  down  of  the  re- 
mittitur from  tha  supreme  court  xxpon  appeal 
from  the  judgment  m  such  diyorce  case,  and 
from  the  order  granting  alimony  and  counsel 
fees,  a  motion  is  made  for  judgment  against 
the  executor  of  the  defendant,  who  had  been 
substituted  as  defendant  for  the  purposes  of 
appeal,  the  executor  may  present  and  rely 
upon  the  decree  of  the  circuit  court  as  a  com- 
p«ete  defense  to  the  motion.  (Sharon  y. 
Sharon,  84  Gal.  424.) 

Cau,  DiouT,  Vou  lL-104 


827.  Whether  federal  court  had  or  had  not 
jurisdiction,  and  the  question  as  to  which  of 
the  judgments  referred  to  should  preyaii,  not 
decided.    (Sharon  y.  Sharon,  79  (M.  633.) 

Priority  between  judgments  of  state  and 
federal  courts.    See  Jurisdiction,  88. 

Judgment  of  circuit  court,  effect  of  on  state 
court.    See  Injunctions,  344,  et  seq. 

XXIII.   Foreign  Judgments,  and   JTvdg- 
ments  of  Other  States. 

828.  It  is  well  settled  that  a  iudgment  ren- 
dered in  one  state,  and  upon  which  suit  is  in- 
stituted in  another,  is  a  contract  in  the  sense 
of  the  constitution.  (Scarborough  y.  Dugan, 
10  Gal.  306.) 

829.  The  record  of  a  jud^ent  of  another 
state,  if  certified  in  conformity  with  the  act  of 
Congress;  is  admissible  in  eyidence  in  this 
state.    (Parke  y.  Williams,  7  Gal.  247.) 

830.  A  record  of  a  judgment  of  a  sister  state, 
certified  in  conformity  with  the  four  hundred 
and  fiftieth  section  of  the  Practice  Act,  would 
be  admissible  in  the  courts  of  this  state. 
(Parke  y.  Williams,  7  Gal.  247.) 

831.  A  foreign  judgment  is  not  admissible 
in  eyidence  unless  accompanied  by  a  record, 
in  some  form  recognized  by  law,  of  the  pro- 
ceedings on  which  it  was  based.  (Young  y. 
Rosen baum,  39  Gal.  646.) 

Cited  15  Col.  286. 

832.  The  legislature  has  the  oonstitational 
power  to  require  a  less  amount  of  proof  of  a 
judgment  of  another  state  than  is  set  forth  in 
the  act  of  Congress.  (Parke  y.  Williams,  7 
Gal.  247.) 

833.  A  certificate  of  exemplification  of  a 
judgment  rendered  in  another  state,  when  at- 
tested by  the  derk  under  the  s^  of  the 
court,  and  when  the  presiding  jud^e  of  the 
court  certifies  that  the  attestation  is  in  due 
form  of  law,  is  sufficient  under  the  act  of  Con- 
gress of  May  26, 1790,  to  sustain  an  action 
upon  the  judgment  in  another  state.  (Thomp- 
son y.  Manrow,  1  Gal.  428.) 

Cited  7  Gal.  249. 

834.  The  clerk's  certificate  attached  to  the 
copy  of  the  record  of  a  judgment  rendered  in 
the  supreme  court  of  the  state  of  New  York  is 
sufficient,  under  section  1906  of  the  Code  of 
Ciyil  Procedure,  if  the  seal  of  the  court  is  an- 
nexed, and  the  ''presiding  justice"  of  the 
court  attaches  his  certificate  that  the  attesta- 
tion is  in  due  form.  Such  certificate  is  not 
objectionable  for  not  showing  who  was  the 
legal  keeper  of  the  records,  nor  because  the 
certificate  of  attestation  is  not  signed  as 
"chief  judge"  or  ''presiding  magistrate." 
(Bean  y.  Loryea,  81  Gal.  161.) 

Cited  90  Gal.  66. 

836.  A  judgment  obtained  by  publication  of 
summons  asainst  a  defendant  then  out  of  the 
state  in  which  the  judgment  is  rendered, 
though  it  may  be  enforced  against  his  prop- 
erty in  that  state,  has  no  binding  force  in  per- 
sonam, and  is  a  mere  nullity  when  attempted 
to  be  enforced  in  another  state.  (Kane  y. 
Cook,  8  Gal.  449.) 

836.  As  a  recoyery  cannot  be  had  upon 
^  such  a  iudgment  in  another  state  it  is  equally 
I  unavailing  when  offered  in  support  of  a  plea 
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of  former  recoverv  in  an  action  upon  the  orig- 
inal demand.    (Kane  v.  Cook.  8  Oal.  449.) 

837.  To  hold  otherwise  would  he  to  hold 
that  the  validity  of  the  judgment  depends  not 
upon  the  jurisdiction  of  the  court  hut  upon 
the  manner  in  which  it  is  pleaded.  (Kane  v. 
Cook,  8  Cal.  449.) 

838.  Under  section  361  of  the  Code  of  Civil 
Procedure  a  citizen  of  California  may  main- 
tain an  action  in  this  state  on  a  judgment  re- 
covered in  another  state,  of  which  he  has  held 
the  cause  of  action  from  the  time  it  aocmed, 
although  an  action  on  the  jud^ent  in  the 
state  in  which  it  was  renderod  is  barred  by 
the  statute  of  limitations  thereoL  (Stewart 
V.  Spaulding,  72  Cal.  264.) 

839.  In  an  action  on  a  judgment  obtained 
in  another  state,  where  the  tranacript  of  the 
jud^ent  shows  the  jurisdiction  of  ine  court 
on  Its  face,  it  is  not  necessary  to  aver  juiiadio- 
tion.    (Low  V.  Burrows,  12  CaL  181.) 

840.  The  complaint  alleged  that  at  the  date 
named,  at  Baltimore,  in  the  state  of  Mary- 
land, tne  Baltimore  city  court,  being  a  court 
of  general  jurisdiction,  in  an  action  therein 
pending  between  the  plaintiff  and  defendant, 
by  its  judgment  therein  duly  siven  and  made, 
aajudged,  etc  Held,  that  this  was  a  suffi- 
cient averment  of  theiurisdiction  of  the  court. 
(Meredith  v.  Santa  Claxa  M.  Co.,  56  Cal.  178. ) 

841.  In  an  action  upon  a  judgment  rendered 
in  the  queen's  benon  division  of  the  high 
court  of  justice,  in  England,  an  allegation 
that  the  plaintiff  in  the  action  in  which  the 
judgment  was  rendered  signed  final  judsment 
for  a  specified  sum  in  accordance  with  the 
terms  of  an  order  of  the  said  court,  "  which 
said  judgment  was  then  and  there  duly  ^iven, 
made,  and  entered,"  is  sufficient  as  against  a 

general  demurrer.     (Dore  v.  Thombuigh,  90 
lal.  64.) 
Cited  95  Cal.  888. 

842.  In  an  action  upon  a  judgment  obtained 
in  a  sister  state,  in  which  the  losin^^  party — 
the  defendant — ^was  duly  served  with  sum- 
mons and  appeared  by  attorney,  tiie  judg- 
ment cannot  be  attacked  on  account  of  mat- 
ters of  which  he  might  have  availed  himself 
in  the  original  action,  when  there  is  no  proof 
of  fraud  or  surprise.  (Weir  v.Vail,  65  Cal.  466.) 
Cited  67  Cal.  299. 

843.  In  an  action  on  a  judgment  rendered 
in  another  state,  error  in  the  manner  of  en- 
tering the  judgment  wUl  not  be  reviewed. 
(Lewis  V.  Adams,  70  Cal.  403.) 

Interest  on.    See  Interest,  67,  et  seq. 

Not  enforced  without  suit.  See  Fraudulent 
Conveyances,  III,  7,  c. 

Foreign  judgment,  creditor's  rights  against 
fraudulent  conveyance.  See  Fraudulent  Con- 
veyances, III,  7,  c. 

Limitation  of  actions  on.  See  Statute  of 
Limitations,  YI,  2. 

Effect  of  appeal  on  action  on.  See  Appeals, 
1685. 

JUDICIAL  AND  MIlflSTEBIAL  ACTS. 

See  Certiorari,  II;   Mandamus,  II,  4;  Pro- 
hibition, III,  5. 

Distinction  between.  See  Constitutional 
Law,  278. 


Ordinance,  passage  of  ia  not  Jndidal  aot 
See  Ordinances,  n,  1. 

Entry  of  judgment  is  ministerial  act.  See 
Judgments,  II,  8,  a. 

Clerk  entering  judgment  acta  ministerially. 
See  Default,  V,  3. 

Canvassing  returns  is  not  judicial  act. 
See  Elections,  98. 

Sisning  of  patents  is  ministerial  aot  See 
Pubuc  Lands,  677. 

Ministerial  act,  lev^r  of  assessment  is.  See 
Unincorporated  Associations,  19. 

JUDICIAL  KOTICB. 

1.  Conrttakes  judicial  notice  of  true  signifi- 
cation of  all  English  words  and  phrases,  and 
may  resort  for  aid  to  any  apj;«opriate  books 
of  reference.  But  a  wora  or  phrase  may  be 
of  such  ambiguous  import  that  its  meaning 
cannot  be  determined  without  reference  to 
the  eiTCumstanoes  sonounding  the  parties 
who  used  it  at  the  date  of  the  transaction, 
and  in  such  case  the  court  will  look  to  such 
surrounding  circumstances  to  ascertain  the 
intention  of  the  parties.  (Grennan  v.  Mc- 
Gregor, 78  Cal.  258.) 

Sense  in  which  words  were  used.  See 
libel,  15,  27. 

2.  Court  will  take  judicial  notice  of  davs  of 
week  and  of  month  and  ci  the  date  of  the 
maturity  of  an  installment  falling  due  under 
a  mortg8«e  described  in  the  complaint. 
(Campbell  V.  West,  86  Cal.  197.) 

8.  On  the  trial  of  an  information  for  bur- 
glarv  the  district  attorney  was  permitted  to 
reaa  in  evidence  Doctor  Ajrres'  American 
Almanac  for  1882,  to  prove  the  time  when  the 
sun  roee  on  the  morning  of  the  alleged  of- 
fense. Held,  the  fact  for  the  proof  of  which 
the  almanac  was  offered  was  one  of  those  facts 
of  which  a  court  may  take  judicial  notice; 
formal  proof  of  it  was  therefore  unnecessary. 
(People  V.  Chee  Kee,  61  Cal.  404.) 

4.  The  court  will  not  take  judicial  notice 
whether  the  conditions  as  to  climate,  soil, 
topography',  and  rainfall  are  the  same  in  one 
county  as  m  another.  (CHty  of  Santa  Gnu  v. 
Enright,  95  Cal.  105.) 

5.  Court  cannot  take  judicial  notice  as  to 
conditions  of  soil,  climate,  topography,  and 
rainfall.  (City  of  Santa  Cruz  v.  Enright,  96 
Cal.  105, 115.) 

6.  The  court  will  take  judicial  notice  that 
the  end  of  the  calendar  year  is  not  the  season 
for  the  gathering  of  fruit  crops.  (Brown  v. 
Anderson,  77  Cal.  286.) 

7.  Courts  will  take  judicial  notice  of  the 
time  of  harvest  in  the  counties  where  ther 
preside.  (Mahoney  v.  Aurrecochea,  51  CaL 
429.) 

8.  Courts  will  take  judicial  notice  of  ter- 
ritorial extent  of  jurisdiction  and  sovereignty, 
exercised  de  facto  by  their  own  govemmeai, 
and  of  the  local  divisions  of  the  country  into 
states,  counties,  cities,  towns,  etc  (People  v. 
Smith,  1  Cal.  9.) 

Cited  39  Cal.  40. 

9.  A  legislative  act  by  which  a  city  is  in- 
cori>orated  is  a  public  act  of  which  courts  are 
bound  to  take  judicial  notice.  (People  v. 
Potter,  35  Cal.  110.) 
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10.  Under  section  1875  of  the  Code  of  Civil 
Frooedure  the  court  will  take  fudicial  notice 
of  ''public  and  private  official  acta"  of  the 
legislature.    (People  v.  Hagar,  52  Oal.  171.) 

11.  An  act  of  the  legislature  confirming 
sales  of  land  before  then  made  by  a  board  of 
fund  commissioners,  which  sales  conveved  no 
title  for  want  of  power  in  the  board,  is  a 
private  statute,  of  which  the  courts  will  not 
take  notice  aa  evidence  of  title  unless  offered 
in  evidence.    (Eilis  v.  Eastman,  32  Cal.  447.) 

12.  Courts  will  not  take  judicial  notice  of  a 
private  act  unless  offered  in  evidence.  (Ellis 
V.  Eastman,  32  Cal.  447.) 

13.  The  supreme  court  takes  judicial  notice 
of  statutes  regulating  street  improvements  in 
the  city  and  county  of  San  Francisco,  and  that 
in  no  case  would  the  city  and  count v  be  liable 
for  any  portion  of  the  expense  of  such  im- 
provements or  for  any  delinquency  of  persons 
or  property  assessed.  (Conlin  v.  Board  of 
Supervisors  of  City  and  County  of  San  Fran- 
cisco, 99  Cal.  17.) 

14.  The  laws  ol  Spain  and  Mexico  which 
were  in  force  in  California  prior  to  its  con- 
4|uest  will  be  judicially  notioed ;  and  allega- 
tions in  a  complaint  contrary  thereto  are  not 
admitted  by  a  demurrer  to  the  complaint. 
(Ohm  V.  City  and  County  of  San  Frandsco, 
112  Cal.  437.) 

15.  The  court  is  bound  to  take  judicial  no- 
tice of  the  general  laws  in  force  m  this  state 
at  the  cession  of  California,  which  remained 
unrepealed  until  the  act  of  April  22,  1850. 
Those  laws  are  not  re^rded  aa  foreign  so  as 
to  require  proof  of  their  existence.  (Wells  v. 
Stout,  9  Cal.  479.) 

16.  The  legal  rate  of  interest  in  other  states, 
or  Uie  fact  that  the  judgments  of  other  states 
bear  any  rate  of  interest,  are  matters  of  fact 
to  be  proven,  and  cannot  be  judicially  no- 
ticed.    (Cavender  v.  Guild,  4  Oal.  250.) 

17.  Courts  are  bound  to  take  notice  of  polit- 
ical and  social  condition  of  country  which 
they  judicially  rule.  (Irwin  v.  Phillips,  5  Oal. 
140.) 

Cited  7  Cal.  326. 

18.  Courts  will  take  judicial  notice  of  the 
fact  aa  to  who  holds  the  office  of  tax  collector 
•of  a  county  or  district,  and  as  to  who  fills  the 
varioxts  county  offices  within  their  jurisdic- 
tion. (Wetherbee  v.  Dunn,  32  Oal.  106.) 
Cited  6  Mont.  387,  889;  13  Nev.  57. 

19.  Courts  take  judicial  notice  of  the  official 
-chaiacter  of  justices  of  the  peace  in  their  own 
states.  And  an  affidavit  in  which  the  official 
character  of  the  justice  before  whom  it  is 
taken  doea  not  appear  is  good.  (Ede  v.  John- 
«m,  15  Cal.  53.) 

20.  The  court  will  take  judicial  notice  of  the 
fact  that  the  county  clerk  is  ex  officio  clerk  of 
the  superior  court,  and  a  complaint  indorsed 
in  the  anperior  court  and  filed  by  such  clerk 
as  ^*  county  derk,"  will  be  regarded  as  filed  in 
the  superior  court.  The  placinff  of  the  word 
"county"  before  the  word  "clerk"  will  be 
treated  aa  surplusage,  and  will  not  defeat  the 
effect  of  the  indorsement.  (Campbell  v.  West, 
86  Cal.  197.) 

21.  Courts  will  take  judicial  notice  of  the 
•officers  of  a  county,  and  of  the  genuineness  of 


their  official  signatures,  and  of  the  genuine- 
ness of  the  official  signatures  of  such  deputies 
as  the  law  authorises  them  to  appoint.  (Him- 
melmann  v.  Uoadley,  44  Cal.  213.) 

22.  Judicial  notice  will  be  taken  of  the  gen- 
uineness of  the  signatures  of  public  officers. 
(Wetherbee  v.  Dunn,  32  Cal.  106.) 

Signature  of  president.  See  Public  Lands, 
706. 

23.  Courts  will  take  judicial  notice  of  the 
signatures  of  their  officers,  as  such,  but  there 
is  no  rule  which  extends  such  notice  to  the 
signatures  of  parties  to  a  cause.  When,  there- 
fore, the  proof  of  service  of  process  consists  of 
the  written  admissions  of  defendants,  such 
admissions,  to  be  available  in  the  action, 
should  be  accompanied  witli  some  evidence 
of  the  genuineness  of  the  signature  of  the 
parties.  In  the  absence  of  such  evidence  the 
court  cannot  notice  them.  (Alderson  v.  Bell, 
9  Cal.  315.) 

24.  The  court  will  take  judicial  notice  of 
the  history  of  a  county  as  to  the  times  and 

g laces  of  holding  courts.    (Bosa  ▼.  Austill,  2 
lal.  183.) 

25.  The  supreme  court  will  take  judicial 
notice  of  the  regular  terms  of  the  district 
courts  as  fixed  by  statute,  and  also  of  the  fact 
that  they  are  authorized  by  statute  (Stats. 
1863-64,  p.  118),  to  adjourn  any  generid  term 
in  one  county  within  their  districts  to  a  day 
certain  within  the  time  prescribed  for  the 
commencement  of  the  next  term  in  the  same 
county,  provided  such  special  term  shall  not 
interfere  with  any  general  term  in  such  dis- 
trict.   (Talbert  v.  Hopper,  42  Cal.  397.) 

26.  This  court  will  take  judicial  notice  of 
the  regular  terms  of  the  several  district 
courts,  as  prescribed  br  statute,  and  of  the 
contiguity  of  the  several  counties  composing 
the  judicial  districts,  but  not  of  the  distances 
and  facilities  for  communication  between  the 
county  seats  of  the  counties  composing  such 
district.  (Boggs  y.  CUrk,  37  CaL  236.) 
Cited  6  Mont.^. 

27.  The  supreme  court  will  take   judicial 
notice  that  the  fourth  judicial  district  is  a  dis- 
trict within  and  for  the  county  of  San  Fran- 
dsco.   (People  ▼.  Robinson,  17  Cal.  863.) 
Cited  6  Mont.  389. 

28.  This  court  is  bound  to  take  Judicial 
notice  of  its  own  decisions,  though  not  made 
part  of  the  record  of  the  case  before  it,  and 
when  for  any  cause  it  reverses  a  proceeding 
had  in  a  court  below  it  may  look  into  its 
own  records,  for  the  purpose  of  ascertaining 
what  instruction,  if  any,  it  is  proper  to  give 
to  the  court  below.  (Sharon  v.  Sharon,  84 
Cal.  424.) 

29.  The  court  takes  judicial  notice  of  the 
proceedings  in  an  action  pending  before  it, 
upon  a  proceeding  therein  for  contempt.  (Ex 
parte  Ah  Men,  77  Cal.  198.) 

30.  Neither  the  supreme  court  nor  a  district 
court  will  take  judicial  notice  that  proceed- 
ings were  pending  in  the  United  States  court 
for  the  final  confirmation  of  a  pueblo  title, 
where  the  record  does  not  show  that  fact. 
(Vassault  v.  Seitz,  31  Cal.  225.) 

31.  The  supreme  court  will  take  judicial 
notice  of  the  fact  that  the  claimant  of  land 
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under  aMexicui  or  Spanish  grant  presented 
hifl  petition  to  the  bourd  of  land  commission- 
ers for  the  confirmation  of  his  title,  and  that 
the  same  was  confirmed  by  said  board,  or  the 
district  or  supreme  court  oi  the  United  States, 
before  the  patent  was  issued*  (Semple  v. 
Hagar,  27  Gal.  163.) 
Cited  6  Mont.  889. 

32.  The  court  cannot  take  Judicial  notice 
that  a  counterclaim  pleaded  in  the  answer 
had  been  formerlv  adjudicated  in  a  separate 
action  thereon,  Drought  by  the  defendant 
against  the  plaintiff,  or  dispense  with  formal 
proof  of  such  adjudication,  and,  if  no  evidence 
18  introduced  to  show  it,  a  finding  of  such 
former  separate  adjudication  is  not  supported 
by  the  evidence ;  but,  if  no  evidence  is  offered 
in  support  of  the  counterclaim,  the  finding  of 
the  former  adjudication  is  immaterial,  and  a 
failure  to  find  upon  the  merits  of  the  counter- 
claim is  without  prejudice  to  the  defendant* 
(Stanley  v.  McEbrath,  86  Cal.  449.) 

33.  A  court  will  not  take  judicial  knowledge 
of  the  contents  of  its  records  in  former  actions 
or  proceedinss;  and  findings,  without  the  in- 
troduction ofevidenoe  to  sustain  them,  that  a 
decedent,  represented  by  the  plaintiff  as  exec- 
utor, died  before  the  commencement  of  the 
action,  that  his  will  was  admitted  to  probate, 
that  letters  testamentarv  were  issued  to  tlie 
plaintiff,  and  that  the  plaintifif  was  qualified 
to  act  aa  executor,  cannot  be  sustained. 
(Ralphs  ▼•  Hensler,  97  Cal.  296.) 

34.  The  court  in  which  an  action  is  pending 
cannot  take  judicial  notice  of  prooeedines  in 
bankruptcy^  subsequently  commenced,  how- 
ever seriously  they  may  affect  the  rights  of 
the  parties  to  the  suit.  It  is  the  duty  of  the 
court  to  proceed  to  a  decree,  as  between  the 
parties  before  it,  until  by  some  proper  plead- 
ing in  the  case  it  is  informed  of  the  changed 
relations  of  any  of  those  parties  to  the  sub- 
ject matter  of  the  suit.  (Amador  Canal  and 
Mining  Co.  v.MitcheU,  59  Cal.  168.) 

35.  The  supreme  court  does  not  take  judi- 
cial notice  of^  the  rules  of  the  district  courts. 
When  a  party  relies  on  such  rules  he  should 
have  them  Incorporated  in  the  record.  (Gut- 
ter v.  Garuthers,  48  Cal.  178.) 

Cited  60  Cal.  367. 

36.  This  court  does  not  take  judicial  notice 
of  the  rules  of  the  superior  court.  Sharpstein, 
J.    (Sweeney  v.  Stanford,  60  Cal.  363. ) 

37.  The  courts  of  this  state  are  not  bound 
to  take  official  notice  of  the  rules  adopted  for 
the  regulation  of  the  various  departments  of 
the  federal  government,  or  those  established 
by  the  boara  of  land  commissioners  or  sur- 
veyor general  of  the  United  States  for  Cali- 
fornia. (Hensley  v.  Tarpey,  7  Gal.  288.) 
Cited  6  Mont.  288. 

Supreme  court  will  not  presume  what  are 
rules  of  lower  court.    See  Rules  of  (Dourt,  9. 

38.  The  courts  will  take  judicial  notice  of 
census  returns,  (l^eople  v.  Williams,  64  Cal. 
87.) 

Cited  92  Cal.  280. 

39.  The  court  will  take  judicial  notice  of  the 
filing  of  the  state  census  returns  witli  the  sec- 
retary of  state  at  the  date  of  their  filing,  and 
that  the  returns  establish  the  enumeration  as 


of  the  date  ci  the  commencement  of  the 
sua.    (People  v.  Wong  Wang,  92  CaL  277.) 

40.  The  court  will  take  judidai  knowledge 
whether  any  county  in  the  state  ha«  a  popu- 
lation which  places  it  in  a  specified  class,  and 
what  number  of  counties  belong  to  a  partica- 
Ur  class.    (Welsh  y.  Bramlet,  96  CaL  219.) 

41.  The  courts  take  ludidai  notice  of  what 
towns  are  established  oy  law  as  the  county 
seats  of  the  respective  counties  of  the  state. 
(Cole  V.  S^raves,  88  Cal.  103.) 

42.  The  courts  will  take  judicial  notice  of 
"  whatever  is  established  by  law,"  and  hence 
that  Los  Angeles  is  the  county  seat  of  Los 
Angeles  county,  and  in  said  county.  (People 
V.  Etting,  99  Cal.  577.) 

43.  Judicial  notice  will  be  taken  of  county 
boundaries  and  of  the  location  of  lands  de- 
scribed by  government  subdivisions,  as  by 
township,  range,  and  section,  and  the  legal 
subdivisions  thereof.  (Campbell  v.  West,  86 
Gal.  197.) 

44.  In  an  action  to  foredoee  a  mortgage 
brought  in  a  new  county  framed  out  of  the 
county  described  in  the  mortgage,  the  court 
will  take  iudicial  notice  that  the  premises  are 
situated  m  the  new  county,  notwithstanding 
the  failure  of  the  complaint  specifically  to 
allege  that  fact,  if  the  copy  of  the  mortgage 
referred  to  in  the  complaint,  and  attached  to 
it  as  an  exhibit,  describes  the  land  by  section, 
range,  and  township,  according  to  Uie  govern- 
ment survey,  showing  that  the  mortgaged 
premises  are  located  as  a  matter  of  fact  in  the 
new  county.    (Faekler  v.  Wright,  86  Cal.  210.) 

Counties,  judicial  notice  aa  to.  See  Mort- 
gages, 556. 

Subdivision  of  county,  judicial  notice  of* 
See  Mortgages,  555. 

45.  Court  will  take  judicial  notice  of  fact  ci 
incorporation  of  city  or  town.  (City  of  Faa»- 
dena  v.  Stimson,  91  Gal.  238.) 

46.  San  Francisco  having  been  constituted, 
by  a  public,  political  act  of  the  former  govern- 
ment, a  pueblo,  courts  will  take  judiciu  notice 
of  its  existence,  powers,  and  rights,  and  among 
these  last  its  general  boundary  and  jurisdic- 
tion.   (Payne  v.  Treadwell,  16  Cal.  220.) 

47.  Ciourt  will  take  judicial  notice  that 
**  Potrero,"  in  year  1850,  was  separated  from 
city  of  San  Francisco,  as  it  then  was,  by  Mis- 
sion creek,  and  that  it  is  now  a  portion  of  the 
city  of  San  Francisco,  divided  in  lots,  blocks, 
and  streets.  (Brumagim  v.  Bradshaw,  39  CaL 
24.) 

48.  The  court  will  take  judicial  notice  of  the 
actual  possession  by  a  city  of  part  of  its  pub- 
lic lands,  and  of  its  constructive  possession  of 
the  remainder.  (Labory  v.  Los  Angeles  Or- 
phan Asylum,  97  Cal.  270.) 

49.  The  action  was  brought  to  recover  the 
possession  of  a  lot  of  land  in  the  citv  and 
county  of  San  Francisco,  which  originally  was 
part  of  the  Point  San  Jose  Military  Reserva- 
tion, but  which  had  been  nranted  to  the  city 
and  county  by  the  act  of  Oonsress  of  July  1, 
1870,  in  trust,  for  the  purpose  of  conveying  the 
same  to  certain  persons  mentioned  in  the  act 
as  beneficiaries.  The  plaintiff,  claiming  to  be 
the  beneficiary  entitled  to  the  land  in  ques- 
tion, had  received  a  deed  therefor  from  the 
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city  and  oonntj,  and  had  entered  into  and 
held  possession  of  the  same  until  within  five 
years  prior  to  the  commencement  of  the  ac- 
tion,  when  he  was  ousted  hy  the  defendant. 
The  court  found  that  the  land  had  heen  orig- 
inally included  within  the  reservation.  Held, 
that  in  the  absence  of  evidence  to  the  con- 
trary, the  supreme  court  would  not  take  ju- 
dicial notice  that  the  land  was  not  so  included. 
(Palmer  ▼.  Galvin,  72  Cal.  183.) 

50.  The  courts  will  take  judicial  notice  of 
the  streets  of  San  Francisco  as  designated  on 
the  official  plan  or  map  of  the  city.  (Whit- 
ing y.  Quackenbuah,  54  Cal.  806.) 

Cited  88  Cal.  144. 

51.  Courts  will  take  judicial  notice  of  the 
streets  of  San  Francisco,  of  their  relation  to 
each  other  and  their  location,  and  that  a 
crossing  where  an  improvement  was  located 
necessarily  forms  a  part  of  the  public  street. 
(Williams  y.  Savings  and  Loan  Society,  07 
Cal.  122.) 

52.  The  oonrts  take  judicial  notice  of  the 
streets  of  San  Francisco  and  of  their  relation  to 
each  other,  and  of  the  directions  in  which 
they  ran.  Held,  therefore,  in  an  action  upon 
a  street  assessment,  the  absence  of  an  arrow  or 
scroll  in  the  diagram  is  immaterial.  (Brady 
y.  Page,  50  Cal.  52,  cited  50  Cal.  801,  88  Cal. 
144,  07  Cal.  124;  Brady  y.  Page,  50  Cal.  801.) 

53.  The  question  as  to  the  location  of  the 
streets  named  by  the  witnesses  is  not  a  strict 
question  of  judicial  knowledge,  but  is, 
whether,  nnder  all  the  circumstances  of  the 
ease,  there  was  sufficient  evidence  to  warrant 
the  jury  in  concluding  that  the  crime  was 
committed  in  San  Francisco.  (People  y.  Mo- 
Gr^ar,  88  Cal.  140.) 

54.  The  courts  will  take  judicial  notice  that 
a  road  district  alleged  to  be  in  Humboldt 
county  is  in  the  state  of  California.  (Hum- 
boldt County  v.  Dinsmore,  75  Cal.  604.) 

55.  Judicial  notice  will  not  be  taken  of  the 
location  of  lands  designated  simply  by  name, 
or  by  reference  to  a  private  survey.  (Camp- 
bell y.  West,  86  Cal.  107.) 

56.  The  court  will  take  judicial  notice  of  the 
intended  area  of  a  quarter  section  under  the 
system  adopted  by  the  United  States  for  sur- 
veying and  marking  out  its  public  lands ;  and 
whenever  a  claim  is  made  that  a  quarter  sec- 
tion contains  a  greater  area,  affirmative  proof 
must  be  produced  that  the  lines  were  so  run 
upon  the  ground  as  to  include  such  greater 
area.    (Qumn  y.  Windmiller,  67  Cal.  461.) 

57.  Goort  cannot  know  judicially  that  em- 
ployment ol  high-priced  broker  is  necessary. 
or  proper  and  usual  in  the  ordinary  course  of 
business,  to  get  a  contractor  to  enter  into  a 
contract  for  building  a  flume.  (Harris  y.  San 
Diego  Flume  Co.,  87  Cal.  526.) 

58.  The  courts  of  Califomia  take  judicial 
notice  that  coin  was  always  treated  as  the 
standard  of  value  in  that  state,  and  was  so 
recognised  by  the  legislature.  (Estate  of 
Sanderson,  74  Cal.  100.) 

50.  Courts  will  take  judicial  notice  as  a 
matter  of  law  that  a  dollar  in  money  cannot 
be  assessed  at  more  than  a  dollar,  and  that  to 
assess  a  dollar  in  money  at  more  than  a  dol- 
lar cannot  make  it  conform  to  its  true  value 


in  money.     (People  y.  Dunn,  60  Cal.  828, 
330.) 

60.  The  court  will  take  judicial  knowledge 
of  the  fact  that  a  *'  fence  pole''  is  a  heavy 
dub.    (Baker  v.  Hope,  40  Cal.  508.) 

Judge  may  act  on  his  own  knowledge  on 
motions.    See  Pleading  and  Practice,  68o. 

61.  If  a  board  of  brokers  have  rules  which 
are  not  rules  or  usages  of  trade  or  commerce 
that  would  be  recognized  without  their  adop- 
tion bv  the  board,  the  court  will  not  take 
judicial  notice  of  them  unless  they  are 
pleaded.      (Goldsmith   v.   Sawyer,  46   Cal. 

62.  If  the  court  excludes  a  remittitur  as 
evidence,  on  the  ground  that  it  will  take  ju- 
dicial notice  of  it,  the  presumption  is  that  it 
did  take  judicial  notice  of  it.  (Gambert  v. 
Hart,  44  OaX.  542.) 

Of  facts  stated  in  indictment.  See  Crim- 
inal Law,  250. 

Maps.    See  San  Francisco,  48. 

As  to  facts  found  by  oommissionera  in 
awarding  contract.    See  San  Francisco,  51. 

Performance  of  official  duty.  See  Public 
Lands,  255. 

Seal  of  the  government.  See  Public  Lands, 
706. 

Of  pendency  of  action.  See  Eminent  Do- 
main, 270. 

Mmine  property,  character  and  ownenhip 
of.    See  Mines  and  Mining,  436. 

Under  officer,  courts  cannot  know.  See 
Offices  and  Officen,  118. 

As  to  who  is  judge  of  particular  court.  See 
Appeals,  007. 

JUDICIAL  PROCEEDHrCHS. 

Bee  Pleading  and  Practice. 

JUDICIAL  SALES. 

Sales  for  street  assessments.  Bee  Streets, 
XVI,  25,  i. 

Foreclosure  sales.   See  Mortsages,  XIX^  18. 

Purchasers  under  judgment  foreclosing  hen. 
See  Vendor  and  Vendee,  XI,  4,  d. 

Execution  sales.    See  Executions,  IX. 

Guardian,  sales  by.  See  Guardian  and 
Ward,  V,  6. 

Trust  deed,  sale  under.    See  Trust  Deeds, 

ni.  

Tax  sales.  See  Taxation,  XH,  Ik 

Whether  within  statute  oi  frauds.  Bee 
Statute  of  Frauds,  I,  0. 

Restraining  foreclosure  or  execation  sale. 
See  Injunctions.  II,  2,  d,  e. 

Prohibition  of  void  sale.    See  Prohibitiony 

86. 

JURAT. 

Affidavit,  jurat  to.    See  Affidayiti. 

jumsDicTioir. 

I.  Deflnitloii,  and  Nature  of. 
n.  Power  of  Leglslatare  Over. 
III.  How  Acquired;  Transfer  of  Causei 
Inferior  Courts  Cannot  Assume  by 
Implication. 
IT.  Consent,  Effect  of. 
Y.  Where  New  Bight  Created  by  Statute. 
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TI«  Test  9t;  Amovnt  in  CoBtri»Tersn  Ad 

Damniim  ClAiise. 
Til.  EzeliuiTe  and  CoBemrreat  JTmrisdle- 

tton. 

Tin.  Objection  to;  When  and  How  Taken. 
IX.  Presnmptlon  in  Faror  ot^  Complaint 

Knst  Show  When. 
X«  Determination  as  to  Jnrlsdictlon  and 
ConelnsireneM   oO    Instmetions 
as  to. 
XI.  Partlcnlar  Courts. 
1.  District  CowU. 

a.  Nature    of;    Territory  Over 

Which  Extends;   Creation 
of  New  District. 

b.  Appellate  Jurisdiction ;  Power 

to  Issue  Writs. 
o.  Equity  Powers  of. 

d.  Actions   Concerning   Realty; 

in  Trespass  or  for  Value  of 
Partition  Fence. 

e.  Over    Probate   Matters;    Is- 

sues   Framed    in    I^bate 
Courts. 
L  Amount   in    Controversy    as 
Affecting;    Jurisdiction     in 
Miscellaneous  Cases, 
g.  Power  of  Judge  Out  of  His 
District. 
2^  Svperiar  CourU. 
8.  County  CawU. 

4.  PtobaU  CourU. 

5.  MunicipalCourlofAppedUfMuniC' 

ipalCrimiruU  CourUm 

6.  Court  of  SeiHoM. 

7.  Courts  of  First  InstancSm 

8.  Police  Courts. 

9.  Eeeorders*  Courts. 

Xn.  Over  Partlcnlar  ({nestlons.* 

1.  On  Nonresidence  of  Dsfenda/nU* 

2.  Special  Coms. 

See  United  States  District  Court 

Courts.    See  Courts. 

New  constitution,  effect  of  on  authority  of 
Judge.    See  Constitutional  Law,  IV,  4. 

Amendment  relating  to,  construction  of. 
See  Constitutional  Law,  113. 

Failure  to  preserve  record  of  acts,  effect  on. 
Bee  Records,  8. 

Effect  on  of  provision  for  arbitration.  See 
Arbitration  and  Award,  IL 

Alcaldes,  jurisdiction  of.    See  Alcaldes. 

Powers  of  alcaldes  as  judges  of  first  instance. 
See  Alcaldes. 

Alcaldes,  second  alcalde,  jurisdiction  of. 
See  Alcaldes. 

Land  commissioners,  jurisdiction  and 
powers  of.    See  Mexican  Lands,  I,  23,  a. 

Justices  of  the  peace,  jurisdiction  of.  See 
Justices  of  the  Peace,  IV. 

Equity,  jurisdiction  of.    See  Equity,  in. 

Incidental  question  of.  See  Prohibition, 
III,  6,  a. 

Supreme  court,  jurisdiction  (A.  See  Ap- 
peals, I. 

Powers  of  judges  at  chambers.  See  Plead- 
ing and  Practice,  XVI. 

Indians,  jurisdiction  over.    See  Indians,  3. 

*Ia  particular  caMt.    Bee  Particular  Titla. 


Indian,  jurisdiction  on  murder  d  \/f  Idk 
dian.    See  Criminal  Law,  168(1. 

Particular  cases,  jurisdiction  in.  Sea  Par* 
ticular  Title. 

Yoeemite  valley,  jurisdiction  oiver.  Sea 
Yosemite  Vallev. 

Law  of  case,  ooctrine  of,  applies  to  qaesticMis 
of.    See  Law  of  the  Case,  Id. 

I.  Deflnltlon  and  Hatnre  o& 

1.  Jurisdiction  is  the  power  to  hear  and  de> 
termine,  or  to  hear  without  determining,  or 
to  determine  without  hearing.  (£z  parte  Ma* 
nett,  44  Cal.  84.) 

2.  Jurisdiction  is  the  right  to  hear  and  de> 
termine;  not  to  determine  without  hearins^. 
(Altschul  V.  Polack,  65  CaL  6S3,  641.) 

8.  The  general  definition  of  jurisdiction  Is 
the  Dower  to  hear  and  determine,  and,  as  ap- 
plied to  a  particular  claim  or  controversy,  la 
the  power  to  hear  and  determine  that  con- 
troversy. (Central  Pac.  B.  B.  Co.  v.  Placer 
Co.,  43  Cal.  S65.) 

4.  "  Jurisdiction  is  the  power  to  hear  and 
determine** ;  hut  after  the  determination  of  a 
matter  over  which  the  court  has  this  cogni- 
sance it  cannot  be  contended  that  a  law,  fix- 
ing the  mode  by  which  effect  is  to  be  given  to 
a  Uwful  judgmentj  is  not  a  mere  subject  of 
municipal  regulation,  which  has  nothing  to 
do  with  a  question  of  jurisdiction,  (Hickman 
V.  O'Neal,  10  OaL  292.) 

5.  Jurisdiction  is  the  power  to  hear  and  d^ 
termine,  and  does  not  depend  upon  the  right- 
fulness of  tiie  decision.  (Sherer  y. 
Court,  96  Cal.  663.) 

6.  Within  the  jurisdiction  of  the  court 
means  within  the  state.  (Stevens  v.  Irwin, 
12  Cal.  806.) 

n.  Power  af  Leffislatune  Over. 

7.  The  legislature  cannot  confer  on  one  ooort 
the  functions  and  powers  which  the  constitu- 
tion has  conferred  on  another.  (Zander  y. 
Coe,  5  Cal.  230.) 

Disapproved  80  CaL  577. 

8.  The  jurisdiction  of  the  district  court  ia 
confirmed  and  defined  by  the  constitution, 
and  no  statute  can  deprive  it  of  its  powers. 
(Hicks  V.  BeU,  8  Cal.  219.) 

9.  The  coffuisance  of  all  cases,  where  the 
sum  involved  exceeds  two  hundred  dollars,  ia 
by  the  constitution  distributed  between  the 
supreme,  district,  county,  and  probate  courts, 
and  the  court  of  sessions ;  and  nothing  is  left 
by  the  constitution  for  the  legislature  to  do 
in  granting  or  defining  jurisdiction.  (Zander 
V.  Coe,  6  (?al.  280.) 

Cited  9  Cal.  86;  appellate  jurisdiction,  cited 
2  Nev.  97. 

10.  Disposition  of  cases  where  sum  does  not 
exceed  two  hundred  dollars,  and  only  these,  is 
left  to  be  prescribed  by  the  legislature,  and 
thev  mav  be  vested  either  in  the  county  court, 
under  the  provisions  of  the  ninth  section,  or 
in  justices'  courts,  under  the  fourteenth  sec- 
tion.   (Zander  v.  Coe,  5  Cal.  230.) 

Power  of  legislature  to  confer  jurisdiction 
on  county  court.    See  postj  113. 
Le^itilature  cannot  deprive  court  of  juris- 
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diction  conferred  by  ooutitation.  See  post, 
66. 

Cannot  oonte  oiher  than  judicial  functions 
upon  court  of  Bessions.    See  poet,  139. 

Power  of  legislature  to  confer  jurisdiction 
in  special  cases.    See  post,  XII,  2. 

S^situte  conferring  jurisdiction  in  admiralty 
on  state  courts,  constitutionality  oL  See  Ad- 
miralty. 

Legislative  control  over  jurisdiction  of  the 
supreme  court.    Bee  Appeals,  1, 1. 

Special  statute  conferring  jurisdiction  in 
particular  case,  construction  of.  See  United 
States  District  Ck»urts. 

Invalid  act  conferring  jurisdiction,  effect 
of  validation  of.    See  Statutes,  245. 

Statutes  conferring[  legislative  powers  on 
judiciary.    See  Constitutional  Law,  VIII;  4. 

Laws  relating  to.  Bee  Constitutional  Law, 
IILl. 

Power  to  review  political  action  of  legis- 
lature.   See  Constitutional  Law,  VI,  8,  a. 

Power  to  declare  statutes  void.  See  Con- 
stitutional Law,  VI ,  8,  a. 

III.  How  Aeiiulredj  Transfer  of  Causey 
Inferior  Courts  Cannot  Assume  by 
ImplieatioB. 

11.  In  order  to  give  a  court  jurisdiction  of 
the  subject  matter,  so  as  to  enable  it  to  issue 
orders  of  process,  there  must  be  a  suit  insti- 
tuted in  the  court.  (£z  parte  Cohen,  6  Cal. 
318.) 

Cited  44  Cal.  478;  47  Cal.  110;  59  Oal.  408;  62 
(M.481. 

12.  The  form  and  mode  of  service  of  pro- 
cess by  which  parties  defendant  are  brought 
into  a  court,  whether  of  an  inferior  or  supe- 
rior jurisdiction,  are  matters  of  legislative  ais- 
cretion.  (McCauley  v.  Fulton,  44  Cal.  855.) 
Cited  21  Nev.  81. 

13.  There  are  two  modes  of  acquiring  juxis- 
diction  of  the  person;  (1)  by  personal  service 
of  the  summons  and  copy  of  complaint ;  and 
(2)  by  constaructive  service,  or  by  what  is 
commonly  designated  publication  of  sum- 
mons.   (Hahn  v.  Kelly,  84  CaL  891.) 

Cited  83  Cal.  515 ;  43  Cal.  814. 

14.  Rule  that  requires  seiaure  of  thing  to 
give  jurisdiction  in  actions  in  rem  is  altered 
by  our  statute.  Service  on  a  person  standing 
in  jMurticular  relation  to  the  thing  confers 
Jonsdietion  on  the  court  from  which  the  pro- 
cess iflsoes.  (Averill  v.  Steamer  Hartford,  2 
Cal.  308.) 

Cited  7  Cal.  408;  8  Cal.  422. 

15.  Writ  of  attachment  issued  in  action 
sounding  in  tort  does  not  confer  jurisdiction 
in  rem  over  the  property  of  a  nonresident 
defendant  who  is  served  with  summons  by 
publication.  (Mudge  v.  Steinhart,  78  Cal.  34.) 

16.  Inferior  courts  cannot  go  bevond  power 
conferred  on  them  by  statute.  They  can  as- 
sume no  power  by  implication.  (Winter  v. 
Fitzpatrick,  35  Cal.  269.) 

Jurisdiction  by  service  of  summons  by  pub- 
lication.   See  Summons,  IV,  7,  a. 

Superior  court  could  acquire  jurisdiction  by 
pubhcation  of  summons.    See  Summons,  62. 

Requirements  of  statute  must  be  complied 


with  where  jurisdiction  special.  See  Corpora^ 
tions,  625. 

Want  of  and  irregularity  in  obtaining  dia- 
tinction  between.    Bee  Judgments,  574. 

Voluntary  appearance  confers  jurisdiction* 
See  Appearance,  HI,  4. 

Trial  before  service/effect  on.  See  Inter- 
vention, 40. 

17.  Nunc  pro  tunc  order  of  the  county 
court  transferring  a  cause  could  not  operate 
to  confer  jurisdiction  on  the  municipal  court 
of  appeals  where  such  latter  court  had  not 
already  acquired  jurisdiction.  (Trobock  y. 
Caro,  60  Cal.  801,  808.) 

Cited  67  Cal.  454 ;  70  Cal.  528. 

18.  The  superior  court  not  having  jurisdic- 
tion, the  fourth  district  court,  taking  the 
case  by  operation  of  law  from  the  former 
court,  possessed  no  greater  powers  in  the  case 
than  the  superior  court.  (Watts  v.  White,  18 
Cal.  321.) 

Removal  of  causes*  See  Removal  of 
Causes. 

Transfer  from  one  department  to  another. 
See  Pleading  and  Practice,  XII. 

Transfer  of  cause  to  municipal  court  of  ajH 
peals.    See  post,  XI,  5. 

Want  of  jurisdiction  of  court  to  which  trans- 
fer made.    Bee  Venue,  II,  7,  f. 

Jurisdiction  of  district  court  on  transfer  of 
records  to,  from  court  of  first  instance.  See 
Judgments,  236. 

Certifying  issues  from  probate  to  district 
court,    bee  Wills,  X,  9,  e. 

Certif^ng  case  to  superior  or  district  court. 
See  Justices  of  the  Peace.  IV,  5,  g. 

Police  courts,  removal  of  cause  from,  to 
district  court.    See  Police  Courts. 

IT.  Consent,  Effeet  of» 

19.  Consent  of  parties  cannot  give  jurisdic- 
tion which  the  court  denies.  (Feillett  v. 
Engler,  8  Cal.  76.) 

20.  The  a^ement  of  j^rties  cannot  divest 
courts  of  their  proper  jurisdiction.  (Muldrow 
V.  Norris,  2  Cat.  74.) 

21.  A  court  cannot  properly,  even  npon 
consent  of  parties,  pass  upon  questions  not 
raised  by  the  written  allegations  of  the  plead- 
ings, (fiiddle  Boggs  v.  Merced  Min.  Co.,  14 
oS.  279.) 

Cited  16  Nev.  177. 

22.  The  consent  of  the  defendant  cannot 
confer  jurisdiction  on  the  court  to  try  him  for 
any  other  offense  than  that  charged  m  the  in- 
dictment when  it  is  found  and  returned  bv 
the  grand  jury.  (People  y.  Granice,  50  Cal. 
447.) 

23.  Where  the  jurisdiction  of  the  court,  as 
to  the  subject  matter,  has  been  limited  by 
the  constitution  or  by  statute,  the  consent  of 
parties  cannot  confer  jurisdiction.  (Gray  v. 
Hawes,  8  Cal.  562.) 

24.  When  limit  regards  certain  ^rsons, 
they  may,  if  competent,  waive  their  privi- 
lege, and  this  will  give  the  court  jurisdiction. 
((£ray  v.  Hawes,  8  Cal.  562.) 

25.  Stipulation  by  parties  to  action  waiving 
all  objections  to  jurisdiction  of  the  court  in 
hearing  and  trjang  a  cause  cannot  confer 
jurisdiction  on  a  district  court  to  try  the  cuam 
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In  one  cotiniy,  on  the  day  when,  by  operation 

of  law,  the  court  is  adjonmed  in  tnat  coanty, 

and  its  term  commenced  in  another  county  of 

the  same  district.     (Bates  y.  Gage,  40  Oal. 

188.) 

Cited  6  Mont.  599;  6  Or.  887. 

26.  Where  the  defendants  in  an  action  in  a 
justice's  court,  which  is  personal  in  its  nature, 
moye  for  a  dismissal  on  the  ground  that  the 
court  has  no  jurisdiction  to  try  the  cause, 
their  subsequent  withdrawal  of  the  motion 
and  consent  to  a  trial  on  the  merits  is  a  waiyer 
of  the  objection  to  the  want  of  jurisdiction. 
(Luco  y.  Superior  Court  of  Tuolumne  County, 
71  Cal.  565.) 

Consent  will  not  confer.  See  Appeals,  I,  4; 
Judgments,  569. 

£ffect  of  stipulations  on  powers  of  courts. 
See  Stipulations,  V. 

Objection  to  jurisdiction  cannot  be  waiyed. 
See  Venue,  21. 

Y.  Where  New  BIglit  Created  by  Statmte. 

27.  Wheneyer  new  right  is  created  by  stat- 
ute, and  the  enforcement  of  such  right  is 
committed  to  a  court  eyen  of  ori^nal  jurisdic- 
tion, such  court  quoad  hoc  is  an  mferior  court, 
and  must  pursue  the  statute  strictly.  (Cohen 
y.  Barrett,  5  Cal.  195.) 

Cited  54  (JaL  818. 

28.  When  a  statute  creating  the  new  light 
and  a  particular  remedy  for  yiolation  thereof 
proyides  that  the  remedy  must  be  pursued  in 
a  particular  court,  no  other  court  has  juris- 
diction. (Reed  y.  Omnibus  R.  R.  Co.,  88  Cid. 
212.) 

TI«  Test  of^  Amount  in  Controyer^yi  ad 
Damnmiii  Claase* 

29.  Settled  rule  is  that  amount  sued  for  ex- 
clusiye  of  interest  is  test  of  jurisdiction  in  all 
cases  where  actions  are  brought  to  recoyer 
money.  Morrison,  C.  J.,  dissenting.  (Bash- 
iell  y.  Slingerland,  60  Cal.  658.) 

Cited  65  Cal.  388;  86  Cal.  461. 

80.  When  the  amount  claimed  in  the  com- 
plaint is  sufficient  to  confer  jurisdiction  the 
fact  that  the  recovery  is  for  less  than  the 
jurisdictional  sum  cannot  affect  the  question 
of  jurisdiction,  but  can  only  affect  the  re- 
ooyery  of  costs.  (Greenbaum  y.  Martinez,  86 
Cal.  459.) 

81.  Ad  damnum  clause  in  complaint  is  test 
of  jurisdiction.  (Maxfieldy.  Johnson,  30  Cal. 
645.) 

Cited  34  Cal.  84 ;  60  Cal.  655,  656;  65  Cal.  888. 

82.  The  ad  damnum  clause  of  the  complaint 
is  the  test  of  jurisdiction,  and  where  the  de- 
mand according  to  that  clause  exceeds  three 
hundred  dollars,  exclusive  of  interest,  the 
superior  court  has  jurisdiction  of  the  action. 
(Bailey  v.  Sloan,  65  Cal.  887.) 

Cited  81  Cal.  599;  86  Cal.  461. 

S3.  The  ad  damnum  clause  of  a  complaint 
in  an  action  for  damages  constitutes  the  test 
of  jurisdiction ;  and  where  the  whole  amount 
of  unliquidated  damages,  exclusive  of  interest, 
claimed  in  a  complaint  jfor  the  wrongful  con- 
version of  wheat,  equals  or  exceeds  three 
hundred  dollars,  the  superior  court  has  juris- 
diction of  the  action,  although  the  value  of 


the  wheat  converted  and  the  money  expended 
in  pursuit  of  it,  separately  considered,  do  not, 
either  of  them,  equal  the  jurisdictional  sum* 
(Greenbaum  v.  Martinez,  86  Cal.  459.) 

34.  In  an  action  for  the  wrongful  conver- 
sion of  personal  property,  where  the  plaintiff 
seeks  to  recover  the  sum  of  two  hundred  and 
sixty-two  dollars  and  eishty-four  cents,  al- 
leged to  be  the  value  of  the  property  con- 
verted, and  also  the  further  sum  of  one 
hundred  dollars,  allied  to  have  been  ex- 
pended for  attorney's  fees  in  the  pursuit  of 
the  property,  although  money  paid  out  for 
attorney's  fees  may  not  be  withm  the  rule  of 
damages  declared  in  section  3336  of  the  Civii 
Code,  vet  the  words  '*  attorney's  fees"  may  be 
treated  as  surplusage,  leavins  an  allegation  of 
the  expenditure  of  the  stated  amount  in  pur- 
suit of  the  property,  which,  together  with  the 
value  of  the  property,  would  bring  the  whole 
sum  demanded  within  the  sum  required  to 
give  tiie  superior  court  jurisdiction.  (Green- 
baum y.  Martinez,  86  Cal.  460.) 

Amount  sued  for  determines.  See  poet, 
XL  1,1 

Amount  as  affecting  jurisdiction  of  superior 
court.    See  post,  XI,  2. 

Amount  not  considered  In  actian  for  tres- 
pass or  value  of  partition  fence.  See  post, 
72,78. 

j[>istinct  promises  of  sums  less  than  three 
hundred  dollars.    See  post,  111. 

Amount  in  controversy  as  affecting.  See 
Appeals,  I,  8,  j. 

Suit  against  stockholder  where  less  than 
three  hundred  dollars  demanded.  See  Cor- 
porations, IV,  7,  i,  A. 

Prayer  for  damaees  in  excess  of  jurisdiction, 
striking  out.    See  Justices  of  the  Peace,  31. 

yil«  Sxelvslre  and  Coneurent  JTnrlsdie* 

tlon. 

85.  Ghrant  of  original  jurisdiction  in  con- 
stitution to  psjticular  court  of  class  of  cases, 
without  any  words  excluding  other  courts 
from  exercising  jurisdiction  in  the  same  cases, 
does  not  necessarily  deprive  other  courts  of 
concurrent  jurisdiction  in  such  cases.  (Court- 
wright  v.  Bear  River  &  Auburn  Water  &  Mim 
Co.,  80  Cal.  578.) 

Cited  1  Idaho,  N.  S.,  498;  8  Wash.  61. 

86.  Jurisdiction  in  rem  may  exist  in  seyeral 
courts  at  same  time  on  the  same  subject. 
But  the  court  whose  mesne  or  final  process 
has  made  the  first  actual  seisure  of  the  thins 
must  have  exclusive  power  over  its  disposal 
and  the  distribution  of  the  fund  arising  there- 
from ;  and  the  judgments  of  all  other  courts, 
when  properly  authenticated  and  filed  in  the 
court  having  custody  of  the  fund,  must  be  re- 
garded as  complete  adjudications  of  the  sub- 
ject matter  of  litigation,  and  be  entitled  to 
distribution  accordingly.  ( Averill  v.  Steamer 
Hartford,  2  Cal.  308.) 

37.  In  a  larse  class  of  cases  the  jurisdiction 
of  the  federal  and  state  judiciary  is  concur- 
rent, and  in  all  such  cases  the  judgment  of 
the  hieher  courts  of  the  system  first  acquiring 
jurisdiction  is  final  and  conclusive.  Per 
Terry,  C.  J.    (Ferris  v.  Coover,  11  Cal.  176.) 

88.  The  state  courts  and  the  federal  courts 
are  co-ordinate   tribunals,  with   concurrent 
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jurisdiction  in  many  cases,  and  the  decision 
ol  the  one  in  which  jurisdiction  first  attaches 
is  final  and  conclusiYe.    (Johnson  r*  Gordon, 
4  Gal.  808.) 
€ited  6  Cal.  270,  271 ;  9  Gal.  710,  724. 

Exclusive  jurisdiction  of  district  court.  Sea 
poet,  71. 

Exclusive  jurisdiction  of  prohate  courts. 
£ee  post,  XI,  4. 

Exclusive  jurisdiction  of  police  courts  over 
jnisdemeanors.    See  post,  168. 

Confiict  in.      See  Guardian  and  Ward, 

n,i. 

Concurrent.    See  Equity,  12. 

Concurrent,  of  supreme  and  superior  eourts 
in  issuing  prerogative  writs.    See  Writs. 

Concurrent  courts,  antagonistic  judgments 
by.    See  Judgments,  X,  4. 

Conflict  between  state  and  federal  courts. 
1^  Judgments,  XXIL 

Concurrent,  of  district  and  county  court, 
fiee  Bankruptcy  and  Insolvenc]f,  77. 

Exclusive  and  concurrent  jurisdiction  of 
«tate  and  federal  courts  in  admiralty.  See 
Admiralty. 

Release  of  federal  prisoner  bj  state  court. 
Bee  Prisons,  5. 

Concurrent,  between  courts  of  law  and 
•equity.  See  Judgments,  738,  et  seq.;  Nui- 
sances, 88;  Suretyship,  171. 

Till.  Objeetten  to|  Wken  and  How  Taken. 

39.  Question  of  jurisdiction  is  always  open 
to  review.    (People  v.  O'NeU,  47  Cal.  109.) 

40.  The  objection  to  the  jurisdiction  of  the 
oountv  court  was  properly  taken,  and  could 
have  been  taken  at  any  stage  of  the  proceed- 
ings in  that  court  or  for  the  first  time  in  this 
court  on  appeaL  (In  re  Grove  Street,  61  CJal. 
438.) 

41.  Fact  that  plaintiff  proceeded  to  trial  In 
«  case  improi>eriy  transferred  to  the  superior 
court  after  his  objection  to  the  jurisdiction 
has  been  overrulea  does  not  estop  him  from 
afterwards  questioninj^  the  jurisdiction  of  that 
court  by  a  writ  of  review.  ( Arroyo  Ditch  and 
Water  Co.  v.  Superior  Court,  92  Cal.  47.) 

42.  A  demurrer  on  the  grounds  **  that  the 
court  has  no  jurisdiction,  either  of  the  per^ 
sons  of  the  defendants,  or  of  the  subject  of 
the  action,"  and  '*  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action,"  is  sufficiently  explicit,  under  the  rule 
of  construction  adopted  oy  the  courts  of  this 
state.  (Ellissen  v.  Halleck,  6  Gal.  886.) 
Cited  9Cal.  601;  10  Cal.  558,  562;  10  Or.  520; 

doubted  58  Cal.  353. 

43.  Demurrer  to  the  jurisdiction  of  a  court 
of  general  jurisdiction  lies  only  where  the 
want  of  jurisdiction  appears  afiirmatively  on 
the  face  of  the  complaint.  Otherwise^  of 
courts  of  limited  and  special  jurisdiction; 
there,  every  fact  essential  to  confer  juris- 
diction must  be  allied.  (Doll  v.  Feller,  16 
Cal.  432.) 

44.  In  courts  of  general  jurisdiction  the 
cause  of  action  only  need  be  stated,  and  the 
want  of  jurisdiction,  arising  from  insufficient 
value  of  the  premises  sued  Tor,  must  be  taken 
advantage  oi  in  some  other  way.  (Doll  v. 
PeUer,  16  Cal.  432.) 


Resisting  motion  to  appeal  as  waiver  of 
jurisdiction.    See  post,  134. 

Objection  to,  how  taken.  See  Justices  of  the 
Peace,  IV,  5,  f. 

Failure  to  object  to,  effect  of.  See  Certiorari, 
140. 

Objections  to  may  be  taken  at  trial.  See 
Banlmiptcy  and  Insolvency,  298. 

Objection  to  jurisdiction  on  motion  for  new 
trial.    See  Eminent  Domain,  88. 

AppeaL  objection  first  raised  on*  See  Ap- 
peals, XI,  14,  c 

Objection  to,  waiver  of.  See  Appeals,  8274 ; 
Justices  of  the  Peace,  IV,  5,  f • 

Want  off  dismissal  for.  See  Dismissal, 
IV,  4. 

Want  of,  motion  to  set  aside  indictment  be- 
cause of.    See  Criminal  Law,  XIV,  IS^  b. 

Discharge  where  want  of  Jurisdiction  ap- 
pears at  trial.    See  Criminal  Law.  XVUI,  16. 

Motion  in  arrest  of  judgment  lor  want  of. 
See  Criminal  Law,  1122. 

Want  of,  collateral  attack  on  judgment. 
See  Judgments,  XV,  8. 

Want  of,  effect  of  award.  See  Arbitration 
and  Award.  V,  6,  c. 

Appeal,  dismissal  of  for  want  of.  See  Ap- 
peals, IX,  2,  b. 

Want  of,  no  defense  to  sureties  on  appeal. 
See  Appeais,  768. 

DL  Presvmptleii  in  Favor  of  |  Complaint 
Kut  Show  When. 

45.  The  rule  is  that  the  presumptions  of  law 
are  in  favor  of  the  jurisdiction  and  of  the  reg- 
ularity of  the  proceedings  of  courts  of  superior 
or  general  iurisdiction  which,  in  this  state, 
comprise  all  courts  of  record,  and  this  rule 
obtains  equally,  whether  their  proceedings  be 
by  the  course  of  the  common  law  or  statute 
law,  or  be  in  the  acquisition  of  jurisdiction  of 
the  person  of  defendant,  by  making  either 
actual  or  constructive  service  of  the  summons 
on  him;  but  that  no  such  presumptions  are 
indulged  in  favor  of  the  jurisdiction  or  regu- 
larity of  the  proceedings  of  courts  and  tribu- 
nals of  inferior  or  limited  jurisdiction,  which, 
in  this  state,  comprise  all  courts  not  of  record, 
and  ail  special  boards  and  tribunals  which  are 
created  by  law  and  clothed  with  judicial  func- 
tions of  a  limited  and  special  character;  and 
all  persons  who  claim  any  right  or  benefit 
under  their  judgments  must  show  their  juris- 
diction affirmatively.  (Hahn  v.  Kelly,  84 
Cal.  891.) 

46.  The  rule  bv  which  inspection  of  the 
record  ia  governea  is,  that  leal  presumptions 
do  not  come  to  the  aid  of  the  record,  except 
as  to  acts  or  facts  touching  which  the  record 
is  silent.  In  such  case  it  will  be  presumed 
that  what  ought  to  have  been  done  was  not 
only  done,  but  rightly  done ;  but  where  the 
record  states  what  was  done  it  will  not  be 
presumed  that  something  different  was  done. 
A  want  of  jurisdiction  affirmatively  appears 
on  the  face  of  the  record,  when  whatever  was 
done  is  stated,  and  which,  having  been  done, 
was  not  sufficient  in  law  to  give  the  court 
jurisdiction.    (Hahn  v.  Kelly,  34  Cal.  391.) 

47.  Another  rule  is,  that  the  whole  record 
must  be  permitted  to  streak,  as  where  that 
portion  wliich  is  denominated  the  proof  of 
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Benrioe  is  not  silent,  but  recites  facts  and  acta 
done,  as  oonstitatinff  the  serrice  made,  and 
which,  if  the  record  were  otherwise  silent, 
would  make  it  affirmatively  show  a  want  of 
jurisdiction  of  the  person  of  defendant,  yet  if, 
in  another  part,  as  the  judgment,  further  facts 
or  acts,  not  irreconcilable  with  the  former, 
be  recited,  which  establish  such  jurisdiction, 
it  is  sufficient  to  uphold  the  judgment.  (Hahn 
▼.  Kelly,  34  Gal.  391.) 

48.  If  it  does  not  appear  affirmativelT  upon 
the  face  of  a  record  of  a  court  of  seneral  juris- 
diction that  the  court  had  jurisoiction  of  the 
defendant,  that  fact  will  be  presumed,  unless 
the  record  shows  affirmatively  that  no  juris- 
diction was  acquired.  (Carpentier  v.  City  of 
Oakland,  30  Cal.  439.) 

Cited  34  Oal.  402;  8  N.  Mez.  42. 

49.  District  courts  are  courts  of  general  ju* 
risdiction,  and  regularity  of  their  proceedings 
is  presumed.  It  rests  with  a  partv  seeking  to 
impeach  them  to  show  affirmatively  the  irreg- 
ularity or  acts  or  omissions  which  affect  the 
validity  of  t^eir  judgments,  especially  after 
the  jurisdiction  of  the  person  is  once  shown. 
(People  V.  Robinson,  17  Cal.  868.) 

ated  27  Cal.  67. 

50.  When  record  redtee  mode  adopted  to 
acquire  jurisdiction  over  person  in  a  probate 
proceeding  it  will  not  be  presumed  somethinff 
different  was  done.  (Pearson  ▼•  Pearson,  46 
CaL609.) 

51.  Althouffh  the  exercise  of  jurisdiction  is 
presumed  rightful,  ^et  if  it  appears  from  the 
records  of  the  court  in  any  matter  that  it  had 
not  acquired  jurisdiction,  either  of  the  subject 
matter  or  of  the  parties,  this  presumption  ia 
destroyed.  It  cannot  exercise  jurisdiction 
until  it  has  acquired  it  in  the  mode  prescribed 
by  statute.  (Arroyo  Ditch  and  Water  Co.  y. 
Superior  Court,  92  Cal.  47.) 

Presumption  in  favor  of.  See  Judgments, 
465. 

Presumption  in  favor  of  proceedings  of  pro- 
bate court.    See  poet,  128. 

Presumption  in  favor  of  jurisdiction  of  supe- 
rior court.    See  post^  106. 

Appeal,  presumption  in  favor  of  jurisdic- 
tion on.    ^ee  Appeals,  XI,  24,  b. 

52.  Bight  to  proceed  under  particular  act  is 
jurisdictional,  and  must  be  shown  bv  the  com- 
plaint. (Swamp  Land  District  No.  121  y. 
Haggin,  64  Cal.  204.) 

Complaint  when  must  show.  See  ante,  43, 
44. 

Complaint  in  ejectment  sufficiently  shows 
when.    See  Ejectment,  141. 

Justice's  jurisdiction,  in  action  for  goods 
sold,  complaint  sufficiently  shows  when.  See 
Sales,  231. 

X.  Determination  as  to  Jnrlsdietion  and 
Concliuiveness  of;  Instructions  as  to. 

53.  First  point  decided  by  any  court  is  that 
court  has  jurisdiction,  although  it  may  not  be 
in  terms.    (Clary  v.  Hoagland,  6  Cal.  685.) 

54.  Otherwise,  by  Uie  interposition  of  a 
new  judge,  the  law,  which  has  been  settled 
by  a  majority  of  the  court  for  years,  might  be 
chansed  ana  a  new  rule  introduced;  cases 
which  have  been  brought  to  this  court  on 


certiorari  or  writs  ol  error,  and  determined, 
might  be  reopened,  and  rights  that  have 
grown  up  under  them  be  disturbed.  (Olarj 
v.  Hoagland,  6  Cal.  685.) 

55.  And  this  evil  might  extend  to  practice 
and  pleadings  in  the  courts  below,  and  the 
whole  administration  of  justice  be  thrown 
into  doubt  and  confusion  bv  every  change  on 
the  bench.    (Clary  y.  Hoagland,  6  Cal.  685.) 

66.  The  superior  court  cannot  acquire  iuri»> 
diction  of  a  cause  improperly  transferred  to  it 
from  a  justice's  court  by  thereafter  determin- 
ing that  it  has  jurisdiction  and  proceeding  in 
the  trial  of  the  cause  and  rendering  judgment 
therein.  (Arroyo  Ditch  and  Water  Co.  y» 
Superior  Court,  92  Cal.  47.) 

57.  An  inferior  board  may  determine  con- 
duaiyely  its  own  jurisdiction  or  power  by  ad- 
judicating the  existence  of  facts  upon  the 
existence  of  which  its  jurisdiction  or  power 
depends.  When,  however,  the  power  de- 
pends, not  npon  the  existence  or  nonexistence 
of  matters  in  pais  to  be  established  b^  evi- 
dence, but  upon  allegations  in  a  petition,  a 
portion  of  the  record,  the  question  ia  not 
the  same.  The  petition  of  the  city  council  to 
the  county  court  affirmatively  shows  that  the 
proceed  inss  taken  before  the  council  are  in- 
valid, and  gave  the  county  court  no  juriadio- 
tion.  (In  re  Grove  Street,  61  Cal.  438.) 
Cited  75Cal. 607, 609;  77  Oal.  163;  80  Cal.  148. 

58.  Where  no  question  of  jurisdiction  is 
raised  by  pleadings  it  is  errot  to  instruct  the 
jury  "  that  if  they  believe  a  certain  fact  they 
must  find  for  the  defendant,  as  the  existence 
of  that  fact  will  establish  a  want  of  lurisdic- 
tion  over  the  case";  because,  as  the  pleadings 
stand,  such  a  verdict  is  a  complete  bur  to 
another  action,  to  which  the  plaintiff  is  en- 
titled in  another  court,  if  the  verdict  against 
him  was  rendered  in  pursuance  of  such  an  in- 
struction. (Fairbanks  y.  Woodhonse,  6  CU« 
433.) 

Determination  as  to,  condustveness  oC 
See  Certiorari,  178;  Justices  of  the  Peace, 
IV,  5,  f;  Streets,  174. 

Recital  of  is  conclusive.    See  Certiorari,  176. 

Redtals  in  judgment  as  to.  See  Judg- 
ments, XL 

XI.  Partlenlar  Cowts. 

/.  Dhttict  Courts. 

a.  Nature  of ;  Territory  Over  Which  Extends; 
Creation  of  New  District. 

59.  District  court  is  court  of  general  original 
jurisdiction ;  its  process  is  coextensive  with 
the  state.    (Reyes  y.  Sanford,  5  Cal.  117.) 

60.  The  fourtii  district  court,  although  the 
district  only  comprises  a  portion  of  the  county 
of  San  Francisco,  is  a  court  for  the  whole 
county,  having  jurisdiction  over  persons  and 
subject  matter  therein.  The  territorial  limita 
assigned  to  this  court  are  ffiven  for  the  pur- 
poses of  convenience  in  elections,  etc.,  and 
not  for  the  purpose  of  limiting  its  powers. 
(People  v.  Robinson,  17  Cal.  363.) 

Foreclosure  of  mortgage  outside  of  District. 
See  Mortgages,  549. 

61.  The  jurisdiction  of  the  fourth  district 
court  in  tne  county  of  San  Francisco  con- 
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tiBuei  the  nme  m  It  wm  pievioos  to  the 
eroation  of  the  twelfth  ladicial  district.  The 
jnrifldiction  of  the  fourth  district  court  and  of 
the  twelfth  district  court,  within  the  limits  of 
the  city  of  8an  Francisco,  is  equally  extensive, 
and  proceedings  may  be  commenced  in  either 
court,  at  the  option  of  the  suitor.  (Slade  y. 
His  Creditors,  10  Cal.  483.) 
Cited  17  Cal.  371. 

New  counties,  jurisdiction  of  courts.  See 
Counties,  U. 

District  court,  effect  on  of  grant  of  jurisdic- 
tion to  county  court.    See  Nuisances,  87. 

Legislature  cannot  deprive  of  power.  See 
ante,  8. 

Presumption  in  favor  of  jurisdiction  of. 
See  ante,  49. 

District  judges.    See  Judges,  VII,  1. 

District  courts,  authority  over  process. 
See  Process,  1. 

b.  Appellate  Jurisdiction;  Power  to    Issue 

Writs. 

82.  District  courts  have  no  appellate  juris- 
diction. (Reed  v.  McCormick,  4  Cal.  842, 
eited  5  Cal.  44, 7  Cal.  240,  9  CaL  86;  Town- 
send  y.  Brooks,  5  Cal.  52.) 

District  court,  jurisdiction  on  appeaL  See 
Appeals,  XIII,  1. 

63.  The  seneral  power  of  supervision  over 
inferior  triounals  which  pertains  to  the  court 
of  king's  bench  in  England  pertains  to  the 
district  courts  in  this  state.  (Miliken  y. 
Huber,  21  Cal.  166.) 

Cited  62  Cal.  186. 

64.  The  fourth  section  of  the  sixth  article 
of  the  constitution  of  this  state,  as  amended 
in  1863^  confers  upon  the  district  courts  origi- 
nal jurisdiction  to  issue  writs  of  mandamus, 
certiorari,  prohibition,  and  habeas  corpus. 
(Perry  v.  Ames,  26  Cal.  372.) 

Cited  30  Cal.  246,  688,  684 ;  81  Cal.  90;  3  Nev. 
216. 

District  court,  power  to  issue  writ  of  certio- 
rari.   See  Certiorari,  1, 2. 
.  District  court,  power  to  issue  writs  of  man- 
damus.  See  Mandamus,  218. 

c  Equity  Powers  of. 

66.  Section  6,  article  VI  of  old  constitution 
conferred  upon  the  district  courts  the  same 
jurisdiction  m  equity  as  that  administered  by 
the  high  court  of  chancery  in  England. 
(Rosenberg  v.  Frank,  68  Cal.  387.) 
Cited  98  Cal.  101 ;  distinguished  78  Cal.  562. 

66.  The  district  courts,  by  article  VI,  sec- 
tion 6  of  the  constitution,  have  "original 
jurisdiction  in  all  cases  in  equity,"  and  an 
act  of  the  legislature  depriviuja;  them  of  that 
jurisdiction  or  transferring  it  to  any  other 
court  is  unconstitutional  and  void.  (Willis 
y.  Fariey,  24  Cal.  490.) 

Cited  29  Cal.  104;  58  Cal.  400,  402. 

67.  District  judge,  whilst  sitting  in  equity 
cause,  19 possessed  of  allpowers  of  a  covat  of 
chancery.    (Sanford  v.  Head,  5  Cal.  297.) 
Cited  58  Cal.  400,  401. 

68.  The  district  court  being  a  court  of  (gen- 
eral jurisdiction,  can,  in  a  case  of  equity, 
where  fraud  and  collusion  are  charged  against 
a  judge,  in  entering  an  order  or  decree,  re- 


yiew  the  same  and  annul  it,  if  the  facts  justify 
such  a  conclusion.  (Sanford  y.  Head,  5  CaL 
297.) 

Chanceryjurisdiction  over  probate  matters. 
See  post,  XI,  1,  e. 

Jurisdiction  of  to  enjoin  wharf.  See  In- 
junctions, 185. 

Jurisdiction  over  suite  for  partition.  See 
Partition,  35. 

Power  to  appoint  receivers.  See  Receiv- 
ers, 8. 

Jurisdiction  of  suit  to  foreclose  mortgage 
against  estote.  See  Estetes  of  Deceased  Per- 
sons, 195. 

Equity  jurisdiction  of.    See  Equity,  13. 

d.  Actions  Concerning  Realty,  in  Trespass  or 
for  Value  of  Partition  Fence. 

^  60^  Section  6  of  article  VI  of  the  constitution 
gives  the  district  court  jurisdiction  of  all 
actions  in  which  the  title  or  possession  of  real 
property  is  an  issuable  fact  m  the  case,  upon 
which  the  plaintiff  relies  for  a  recovery,  or  the 
defendant  for  a  defense.  It  is  not  necessary 
that  the  title  or  possession  be  ]^ut  in  issue, 
but  one  or  the  other  must  be  an  issuable  fact, 
necessary  to  be  averred  in  the  pleadings. 
(Holman  v.  Taylor,  31  Cal.  338.) 

70.  To  constitute  a  case  which  involves  the 
possession  of  real  property,  within  the  mean- 
ing of  the  sixth  section  of  article  VI  of  the 
constitution,  it  is  not  enough  that  the  posses- 
sion is  a  fact  in  controversy,  or  incidentally 
in  question,  or  that  the  fact  of  possession  is 
in  issue :  but  the  right  of  possession  must  be 
involved  in  the  action.  (Pollock  v.  Cum- 
mings,  38  Cal.  683.) 

Cited  72 Cal.  374;  78  Cal.  883. 

71.  It  is  the  intention  of  the  constitution 
to  give  exclusive  jurisdiction  to  the  district 
courts  In  those  cases  only  in  which  the  right 
to  the  possession  is  involved.  (Pollock  v. 
Cummmgs,  38  Cal.  683.) 

72.  District  courts  have  jurisdiction  of  all 
actions  to  recover  damages  for  trespass  upon 
lands,  regardless  of  the  amount  ox  damages 
claimed.    (Holman  v.  Taylor,  31  Cal.  338.) 

73.  Fact  that  sum  in  suit  for  damages  to 
real  estete  was  only  two  hundred  dollars  does 
not  deprive  the  district  court  of  jurisdiction. 
The  fact  that  the  title  to  real  property  was 
involved,  and  not  the  sum  sued  for,  estab- 
lished the  jurisdiction.  The  issue  upon  this 
question  of  title  had  first  to  be  found  in  favor 
of  plaintiff  before  he  could  recover  any  dam- 
ages. This  issue  involved  not  only  the  right 
of  plaintiff  to  recover,  but  the  entire  value  of 
the  property ;  and  there  being  nothing  in  the 
record  to  show  this  value  to  be  insufficient  to 
supi>ort  the  jurisdiction,  the  presumptions 
are  in  favor  of  the  validity  of  the  proceed- 
ings.   (Cullen  V.  Langridge,  17  Cal.  67.) 

74.  District  courto  have  jurisdiction  of  ac- 
tions to  recover  one-half  value  of  partition 
fence,  although  the  amount  sought  to  be  re- 
covered is  less  than  three  hundred  dollars. 
Such  actions  involve  the  title  of  the  parties  to 
their  respective  lands.  (Holman  v.  Taylor, 
31  Cal.  338.) 

Cited  88  Cal.  684,  685;  66  Cal.  640;  72  CaL 
374;  76  Cal.  185;  18  Col.  885;  Gritidsed  97 
Cal.  505. 
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IMfltrict  eoorta,  Jariadiction  oi  See  Forcible 
Jfintry  and  Unlawfal  Detainer^  156. 

Jurisdiction  over  mining  claims.  See  Mines 
and  Mining,  254. 

Action  involving  title  to  real  estate,  what 
is.    See  Vendor  and  Vendee,  302. 

e.  Over  Probate  Matters;  Issues  Framed  in 

Probate  Courts. 

75.  Under  former  decisions  of  this  court 
the  district  courts,  as  courts  of  chancery,  have 
assumed  jurisdiction  over  probate  matters, 
and,  as  probably  riehts  have  vested  under 
their  decrees,  and  ue  princijjle  asserted  is 
more  convenient  in  practice,  it  is  not  per- 
missible now  to  question  the  jurisdiction. 
(Deck  V.  Gerke,  12  Cal.  433.) 

Cited  56  Cal.  565. 

76.  The  district  court,  by  virtue  of  its  oom- 
mon-law  powers  alone,  derives  its  power  to 
try  issues  of  fact,  and  that  court,  as  a  court  of 
law,  has  no  jurisdiction  over  probate  matters. 
Its  jurisdiction  over  matters  of  account  and 
the  like  is  derived  from  its  grant  of  equitable 
power  in  the  constitution,  and  in  that  respect 
it  has  only  concurrent  jurisdiction  with  the 
probate  court.    (Pond  y.  Pond,  10  Cal.  495.) 

77.  The  district  courts  of  this  state  have  the 
same  control  over  the  persons  of  minors,  as 
well  as  their  estates,  that  the  courts  of  chan- 
cery in  England  possess.  This  jurisdiction  is 
conferred  by  the  constitution,  and  cannot  be 
divested  by  any  legislative  enactment.  (Wil- 
son V.  Roach,  4  Cm.  862.) 

Cited  8  CaL  411;  9  CaL  129;  23  Cal.  429;  58 
CaL417. 

78.  The  claim  of  exdnsive  original  jurisdic- 
tion in  courts  of  probate  over  the  persons  and 
estates  of  minors  is  unfounded.  (Wilson  v. 
Boach.  4  Cal.  362.) 

79.  District  court  has  jurisdiction  of  action 
to  construe  will  of  a  testator  after  the  same 
has  been  admitted  to  probate.  (Rosenberg  v. 
Frank,  58  Cal.  387.) 

Cited  78  Cal.  104,  562;  83  Cal.  422;  98  Cal. 
101 ;  6  Mont.  577. 

80.  District  court  may  take  jurisdiction  of 
settlement  of  estate  when  there  are  peculiar 
circumstances  of  embarrassment  to  its  ad- 
ministration, and  when  the  assuming  juris- 
diction would  prevent  waste,  delay,  and 
expense,  and  thus  conclude,  by  one  action 
and  decree,  a  protracted  and  vexatious  litiga- 
tion.   (Deck  V.  (jlerke,  12  CaL  483.) 

Cited  58  Cal.  400;  6  Col.  51. 

81.  The  district  courts  have  jurisdiction  of 
actions  against  the  administrator  of  an  ad- 
ministrator to  settle  the  account  of  his  intes- 
tate with  the  estate  of  which  he  was  the 
administrator.  This  jurisdiction  arises  out  of 
the  equity  powers  of  district  courts.  (Bush 
V.  Lindsey.  44  Cal.  121.) 

Cited  51  (Jal.  437,  439;  52  Cal.  643;  60  Cal. 
600;  65  Cal.  230;  17  Or.  86;  distinguished 
58  Cal.  419. 

82.  In  such  case  an  action  on  the  bond  of 
the  deceased  administrator,  even  if  it  might 
be  maintained,  is  not  the  sole  remedy,  but  a 
claim  may  be  presented  to  the  administrator, 
and  if  rejected  a  suit  may  be  brought  on  it. 
(Bush  V.  Lindsey,  44  Cal.  121.) 


88.  Nonpresentation  of  daim  asainst  estate 
of  deceased  person  to  the  admimstrator  will 
not  deprive  the  district  court  of  jurisdiction 
over  such  claim.  (Hentsch  v.  Porter,  10  Cal. 
555.) 
Cited  24  Cal.  499;  16  Or.  210. 

84.  District  court  has  no  jurisdiction  of 
action  asainst  administrator,  which  seeks  to 
charge  the  estate  with  expenses  of  adminis- 
tration.   (Gumee  v.  Maloney,  38  Cal.  85.) 

85.  Since  the  adoption  of  the  constitutional 
amendments  of  1862,  district  courts  have  no 
jurisdiction  to  try  issues  framed  in  probate 
courts,  and  sections  20  and  294  of  the  Probate 
Act  have  become  inoperative.  (Estate  of 
Tomlinson,  85  Cal.  509.) 

86.  Since  the  adoption  of  the  constitutional 
amendments  of  1862  district  courts  have  no 
jurisdiction  to  try  issues  framed  in  probate 
courts.  Section  6  of  Article  VI,  as  amended, 
deprived  district  courts  of  said  jurisdiction,  as 
conferred  by  said  section  before  amendment, 
and  defined  in  section  20  of  the  Probate  Act. 
Section  8  of  the  same  article,  as  amended, 
vested  thisjurisdiction  exdusivelv  in  probate 
courts.    (Will  of  Bowen,  84  Cal.  682.) 

Cited  35  Cal.  510;  44  Cal.  125;  51  Cal.  499; 
58  Cal.  417;  98  Cal.  101. 

87.  Since  said  constitutional  amendments 
the  provisions  of  section  20  of  the  Probate 
Act,  conferring  probate  jurisdiction  on  district 
courts,  have  become  repugnant  to  the  consti- 
tution and  void.  (Will  of  Bowen,  34  Cal.  682.) 

88.  So  much  of  the  act  of  1855  as  provides 
for  the  transfer  to  Uie  district  court  of  issues 
of  ^t  already  decided  in  the  probate  court 
is  unconstitutional  and  void,  as  the  effect  of 
the  act  would  be  to  indirectly  confer  appellate 
jurisdiction  upon  the  district  court.  (i>eck  v. 
Gherke,  6  Cal.  666.) 

Cited  1  Nev.  96. 

89.  Rule  50,  established  by  this  court,  re- 

2uiring  the  probate  judge,  when  an  issue  of 
ict  is  joined,  to  certify  it  for  trial  to  the 
district  court,  is  intenaed  to  be  limited  to 
cases  proper  for  such  action.  (Keller  v. 
De  Franklm,  5  Cal.  432.) 

90.  The  issues  of  fact  joined  in  the  probate 
court,  and  which  are  sent  to  the  district 
court  for  trial,  are  of  that  class  upon  which 
the  probate  judge  is  unwUling  to  pass  his 
judKment,  or  where,  from  great  conflict  of 
evidence,  a  reasonable  doubt  must  exist  in 
his  mind  as  to  which  side  has  the  right. 
(Keller  v.  De  Franklin,  5  Cal.  432.) 

See  Probate  Courts,  22,  et  seq. 

Executor's  suit  for  commissions.  See  Exeo- 
ntors  and  Administrators,  478. 

Jurisdiction  over  administrator.  See  Exec* 
utors  and  Administrators,  314^  et  seq. 

District  court  has  jurisdiction  to  hold  ac- 
cused persons  to  answer.  See  Oiminal  Law,  18. 

f.  Amount  in  Controversy  as  Affecting;  Juris- 
diction in  Miscellaneous  Cases. 

91.  Where  principal  sum  sued  for  is  less 
than  two  hundred  dollars,  the  district  court 
has  no  jurisdiction.  (Arnold  v.  Van  Brunt, 
4  Cal.  89.) 

92.  Where  suit  was  brought  in  the  district 
court  on  an  undertaking  on  appeal  to  the 
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jarisdicdon  will  be  eoncloflively  presumed.  I 

(Hahn  ▼.  Kelly,  34  Oal.  991.) 

ated  88  Cal.  537;  84  Cal.  616;  87  Oal.  89, 

462-464;   39  OaL  440;  41  Oal.  51;  42  Oal. 

492;    46  Oal.  464;    46  Oal.  636;    49  Oal. 

380;  53  Oal.  640;  5  Nev.  64;  8  Nev.  308;  4 

Or.  183,  309,  310,  313;  6  Or.  104;  distin- 

guished  42  Oal.  577. 

107.  The  superior  court  of  the  dty  and 
county  of  San  Francisco  is  the  successor  of  the 
late  fifteenth  district  court  for  that  dty  and 
county,  and  succeeded  to  the  jurisdiction  of 
all  cases  pendine  in  that  court  when  abolished. 
Held,  accordingly,  in  an  action  pending  in  the 
latter  court  to  recover  the  possession  of  real 
estate  situate  in  the  county  of  Sonoma,  that 
upon  the  abolition  of  that  court  the  superior 
court  acquired  jurisdiction  of  the  case.  (Our- 
nee  v.  Superior  Oourt  of  the  Oity  and  Oounty 
of  San  Francisco,  58  Oal.  88,  dted  69  Oal. 
400,  87  Oal.  89 ;  San  Francisco  Savings  Union 
▼.  Abbott,  59  Oal.  400.) 

108.  The  superior  court  has  jurisdiction,  as 
the  constitutional  successor  of  the  district 
court,  to  entertain  proceedings  under  sections 
312  and  315  of  theOiyilOode,  notwithstanding 
the  mention  in  those  sections  of  the  district 
court  of  the  county  or  district  in  which  the 
election  is  held.  Section  11  of  artide  XXII  of 
the  constitution  is  self-executing,  and  made 
all  laws  applicable  to  the  former  judidal  sys- 
tem applicable  to  the  judidal  system  created 
by  the  constitution  until  changed  by  legisla- 
tion, and  the  constitution  did  not  repeal  those 
sections  as  inconsistent  with  it,  but  preserved 
them  in  force  until  changed  by  legislation. 
(Wickersham  v.  Brittan,  93  OaL  34.) 

109.  Superior  court,  sitting  as  court  of  pro- 
bate, may  examine  into  title  to  parcels  of  real 
estate  named  in  the  inventory,  for  the  pur- 
pose oE  selecting  a  homestead,  but  has  no 
lurisdiction  to  t^  and  determine  the  title  as 
between  adverse  claimants.  (Estate  of  Bur- 
ton, 64  Oal.  428.) 

Oited  68  Oal.  454. 

110.  Term  *'  assessment/*  used  in  section  5, 
article  VI  of  constitution,  conferring  juris- 
diction upon  the  superior  oourt  in  cases  at 
law  whica  involve  the  legality  of  anv  tax, 
impost,  assessment,  toll,  or  municipal  fine, 
should  be  construed  in  view  of  the  maxim, 
Noscitur  a  sociis,  and  does  not  indude  assess- 
ments made  under  section  331  of  the  Oivil 
Oode,  by  a  private  corporation  upon  its  stock- 
holders pursuant  to  contract,  express  or  im- 
plied, but  refers  to  such  assessments  as  are 
authorised  in  relation  to  revenue  and  taxation, 
and  such  as  may  be  made  under  the  authority 
of  a  municipal  or  other  public  corporation  to 
meet  the  cost  or  expense  of  a  public  improve- 
ment. (Arroyo  Ditch  A  Water  Oo.  v.  Su- 
perior Oourt,  92  Oal.  47.) 

111.  In  an  action  upon  separate  and  distinct 
promises  of  several  defenaants,  contained  in 
one  instrument,  to  pay  respectivelv  sums  less 
than  three  hundred  dollars,  held,  that  the 
superior  court  did  not  have  jurisdiction. 
(Thomas  v.  Anderson,  68  Oal.  99.) 

Ad  damnum  clause  is  test  of  jurisdiction. 
Bee  ante,  32,  33. 

Has  jurisdiction  where  amount  sued  for  ex- 
ceeds three  hundred  dollars.    See  ante,  32, 33. 


Superior  judges.    See  Judges,  YII,  S» 

SufNerior  juoges  holding  oourt  m  oUmt 
counties.    See  Judges,  71. 

Transfer  from  one  department  to  anothur. 
See  Pleading  and  Practice,  XIL 

Power  of  one  department  to  vacate  order  of 
another.    See  Execution,  58. 

Superior  judges  hddingin  other  coontiea. 
See  Judges,  71,  et  seq. 

Power  to  issue  process  beyond  territorial 
limits.    See  Process,  2,  et  seq. 

Suit  for  fraudulent  assessment  for  less  than 
three  hundred  dollars.    See  Taxation,  890. 

Presumption  in  favor  of  judgments  of.  See 
Judgments,  592. 

Jurisdiction  on  appei^.  See  Appeals,  XTTT,  1. 

Jurisdiction  of  suit  to  quiet  title.  See  Quiet- 
ing Title,  78. 

jurisdiction  overtax  suits.  See  Taxation^ 
607. 

Jurisdiction  over  condemnation  prooeed- 
inss.    See  Eminent  Domain,  86. 

Offenses,  jurisdiction  over.  See  Oriminal 
Law,  19. 

Oonspiracy,  jurisdiction  over.  SeeOriminal 
Law,  1466. 

Has  no  jurisdiction  over  petit  larceny.  See 
Oriminal  Law,  2276. 

Jurisdiction  on  murder  of  Indian  by  Indian, 
See  Oriminal  Law,  1687. 

Jurisdiction  to  summarily  remove  officer. 
See  Offices  and  Officers,  259. 

Jurisdiction  over  action  to  try  title  to  office. 
See  Offices  and  Officers,  64. 

Jurisdiction  to  set  aside  election  of  directCMU. 
See  Oorporations,  620. 

Jurisdiction  to  remove  trustee  where  prop- 
erty in  another  county.  See  Trusts  and 
Trustees,  219. 

Jurisdiction  over  land  contests.  See  Swamp 
and  Overflowed  Lands,  124,  et  seq. 

Jurisdiction  to  appoint  guardian.  See 
Guardian  and  Ward,  7. 

Partnership  aooonntmg.  See  Mines  and 
Mining,  464. 

Power  to  issue  writs  of  mandamus.  See 
Mandamus,  222. 

Quo  warranto,  jurisdiction  over  ptoceedinga 
in.    See  Quo  Warranto,  7,  et  seq. 

Jurisdiction  of  superior  court,  sitting  as 
court  of  probate.  See  Estates  of  Deceased 
Persons,  4. 

8.  CouHtf  CourtB. 

112.  Oounty  courts  are  courts  of  general 
criminal  jurisdiction,  and  as  such  all  intend- 
ments are  in  favor  of  the  regularity  of  their 
proceedings.  (People  v.  Blackwell,  27  Oal.  65. ) 

113.  Aside  from  previous  decisions  of  this 
court  the  true  construction  of  our  constitu- 
tion (art.  VI,  sec.  9)  is  that  the  l^islature 
has  power  to  confer  on  county  courts  jurisdic- 
tion in  such  specially  enumerated  and  defined 
cases  as,  in  its  discretion,  should  be  confided 
to  those  tribunals.  Oases  from  New  York 
quoted  and  approved.  In  this  state  a  more 
restricted  view  has  been  taken.  (People  ex 
rel.  Jacks  v.  Day,  15  Oal.  91.) 

Oited  19  Oal.  574 ;  42  Oal.  62 ;  69  OaL  566. 

114.  Oounty  judge  is  not  oounty  court,  and 
although  the  legislature  may  authorise  the 
judges  of  courts  at  chambers  to  periorm  cer- 
tain duties  in  respect  to  a  cause,  yet  some 
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court  must  have  jarisdiction  of  the  cause. 
(Spencer  Creek  Water  Co.  ▼•  Yallejo,  48  CaL 
70.) 

lis.  County  courts  have  not  the  seneral 
power  ol.  supervision  over  inferior  tribunals 
which  pertams  to  the  court  ol  kine's  bench 
in  England.    (Faut  v.  Mason,  47  CaL  7.) 
Cited  49  Cal.  31. 

116.  Question  whether  constitution  confers 
upon  county  court  appellate  jurisdiction  in 
cases  transferred  from  the  county  court  to  the 
municipal  court  for  trial  is  reserved.  (People 
Y.  Nyland,  41  Cal.  129.) 

117.  The  provision  in  section  8,  article  YI 
ol  the  constitution^  giving  to  the  county  courts 
appellate  jurisdiction  in  cases  arising  in  such 
inferior  courts  as  mav  be  established  in  pur- 
suance ol  section  1  oi  the  same  article,  is  not 
a  guaranty  of  individual  right;  but  either 
confers  the  absolute  right  of  appeal  from  the 
municipal  criminal  court  to  the  county  court, 
or  confers  upon  the  latter  the  capacity  to  ex- 
ercise the  lurisdiction,  when  the  legislature 
shall  provide  the  mode  and  means  ol  doing  so. 
{People  Y.  Nyland,  41  Cal.  129.) 

118.  II  notice  ol  apx>eal  is  given  Irom  an 
order  ol  a  justice  of  the  peace  oireGtine  stolen 
property  to  be  delivered  to  the  allegecT  owner 
the  county  court  has  no  jurisdiction  to  com- 
pel, by  writ  of  mandate,  the  justice  of  the 
peace  to  send  up  the  appeal  papers.  (People 
ex  rel.  Townsend  v.  Halloway,  26  Cal.  651.) 

119.  In  such  cases  the  county  court  can  only 
inquire  by  the  intervention  of  a  grand  jury 
whether  a  public  offense  has  been  committed 
in  the  county.  (People  ex  reL  Townsend  v. 
Halloway,  26  Cal.  651.) 

120.  A  judgment  rendered  by  the  county 
court  upon  appeal  for  the  sum  of  three  hun- 
dred dollars  u  void.  (Will  y.  Sinkwits,  89 
CaL  670.) 

121.  A  justice's  court,  or  a  county  court  on 
appeal  from  a  justice's  court,  does  not  neces- 
sarily exceed  its  jurisdiction  by  rendering  a 
judgment  for  more  than  two  hundred  dollars. 
The  judgment  may  exceed  the ''  amount  in 
controversy"  upon  which  alone  the  Jurisdic- 
tion depends.    (Bradley  y.  Kent,  22  (M.  160.) 

Jurisdiction  of.  See  Forcible  Ehitry  and  Un- 
lawful Detainer,  151. 

Jurisdiction  over  special  cases.  See  poet, 
XII,  2. 

County  judses.    See  Judges,  YII,  2. 

County  jucbe  ritting  in  another  county. 
See  Jud^,  64,  et  sea. 

Constitutionality  of  statute  givinj?  jurisdic- 
tion to  county  court.  See  Mechamcs'  liens, 
^6,  et  set) ;  Nuisances,  82. 

Act  givmj;  county  court  jurisdiction  in  con- 
tested election  cases  is  vahd.  See  Elections, 
148. 

Power  to  sit  in  another  county.  See 
Judges,  64,  et  seq. 

Jurisdiction  to  try  title  to  office.  See  Of- 
fices and  Officers,  65. 

Jurisdiction  over  election  contest.  See  Elec- 
tions, 185. 

Jurisdiction  over  suit  to  foreclose  mechanic's 
lien.    See  Mechanics'  Liens,  314. 

Cannot  adjourn  court  of  sessions.  See 
Judges,  81. 


Jurisdiction  over  nuisances.  See  Nuisances, 
V,3. 

Power  to  dissolve  attachment.  See  Attach- 
ments, 221. 

Cannot  render  costs  against  prosecuting 
witness.    See  Costs,  9. 

Jurisdiction  over  conflicting  land  claims. 
See  Public  Lands,  295. 

Cannot  grant  ferry  license.   See  Ferries,  13. 

Could  not  discharge  sureties.  See  Surety- 
ship, 8. 

(Jounty  court's  power  to  naturalise.  See 
Alliens,  16,  et  seq. 

Have  power  to  grant  new  trials.  See  New 
Trials,  n. 

Jurisdiction  over  offenses.  See  Criminal 
Law,  22. 

Mandamus,  power  to  issue.  See  Man- 
damus, 219,  et  seq. 

County  court,  power  to  issue  writs  of  cer- 
tiorari.   See  Certiorari,  1, 2. 

County  jud^  granting  may  dissolve  injunc- 
tion*   See  Injunctions,  882. 

4.  ProbatB  Coart9, 

See  Probate  Courts. 

122.  Probate  court  is  court  of  special  and 
limited  jurisdiction.  Most  of  its  general 
powers  belons  pecnliarlv  and  originally  to 
the  court  of  cbancerv,  wnich  still  retains  all 
of  its  jurisdiction.  (CTlarke  v.  Perry,  5  Cal.  58.) 
Cited  9  Cal.  129;  12  Cal.  436;  19  Oal.  205;  58 

Cal.  400. 

123.  Courts  of  probate  have  exclusive  juris- 
diction of  matters  relating  to  the  proof  of 
wills;  and,  before  a  will  can  be  read  in  evi- 
dence in  support  of  a  title  under  it,  the  party 
seeking  to  introduce  it  must  show  that  it  has 
been  regularly  probated.  (Castro  v.  Bichard- 
son,  18  Cal.  478.) 

Cited  58  Cal.  403;  6  Or.  192. 

124.  Jurisdiction  of  probate  court  over  tes- 
tamentary and  probate  matters  is  not  exclu- 
sive. Most  of  its  general  powers  belong 
peculiarly  and  originally  to  the  court  of  chan- 
cery, which  still  retains  its  jurisdiction.  (Deck 
Y.  Gerke,  12  Cal.  438.) 

Cited  58  Cal.  401;  78  CaL  104. 

See  Probate  Courts,  10,  U. 

125.  Probate  court  has  jurisdiction  to  try 
and  determine  issues  of  fact  arising  in  pro- 
ceedings before  it.  (Keller  v.  De  Franklin,  5 
Cal.  432.) 

126.  Probate  courts  have  no  jurisdiction  to 
administer  upon  the  estates  of  deceased  per- 
sons who  died  prior  to  the  adoption  of  the 
constitution.  (Uowner  v.  Smith,  24  Cal.  114.) 
Cited  28  Cal.  505;  83  Cal.  428;  87 Cal. 88,  91; 

66  Cal.  108, 112. 

127.  Where  a  probate  court  administers 
upon  the  estate  of  such  deceased  person  its 
proceedings  are  not  entitled  to  be  received  in 
evidence.    (Downer  v.  Smith,  24  Cal.  114.) 

128.  Under  our  statute  (Acts  1858,  p.  95), 
the  same  presumptions  as  to  jurisdiction  at- 
tach to  the  proceedings  of  probate  courts, 
within  the  jurisdiction  confeired  on  them  by 
law,  as  in  the  case  of  district  courts.  (Irwin 
V.  Scriber,  18  Cal.  499.) 

Cited  28  Cal.  185. 

Certifving  issues  to  district  court.  See 
ante,  Xl,  1,  e. 


1664 


JURISDICTION,  XI.  4-^ 


Presnxnptiont  m  to  joriadictioii.  See  ante, 
60. 

Probate  jurisdiction  of  coarts  of  first  in- 
Btance.    See  post,  XI,  7.  ' 

Jurisdiction  of  over  estates  of  minors  is  not 
exdusiye.    See  ante,  78. 

Probate  courts.    See  Probate  Courts. 

Exclusive,  probate  courts  have  over  distri- 
bution. See  Estates  of  Deceased  Persons.  540. 

5.  Municipai  Court  of  Appoa/a;  Municipat  Crim- 
inal Courta. 

129.  Municipal  court  of  appeals  could  not 
acquire  jurisdiction  of  case  except  by  transfer 
from  the  county  court.  (Descafso  v.  Munici- 
pal Court  of  Appeals,  60  Cal.  296.) 

190.  In  the  absence  of  such  transfer  the 
voluntary  appearance  of  the  defendant  could 
not  confer  lurisdiction.  (Descalso  v.  Munici- 
pal Court  of  Appeals,  60  Cal.  296.) 

131.  The  municipcd  court  of  appeals  acquired 
jurisdiction  of  causes,  pending  in  the  county 
court,  by  operation  of  the  statute  creating  the 
municipal  court  of  appeals.  An  order  trans- 
ferring them  was  unnecessary.    (Davis  v.  Su- 

Serior  Court,  63  Cal.  581.) 
ited  63  Cal.  685. 

132.  In  an  action  pending  on  appeal  in  the 
oount^  court  of  the  city  and  county  of  San 
Francisco  at  the  time  of  the  passage  of  the  act 
creating  the  municipal  court  of  appeals  no 
order  transferring  the  action  to  the  latter 
court  was  required  to  fl:ive  that  court  juris- 
diction to  hear  and  determine  the  same. 
The  transfer  was  made  by  operation  of  the 
act  itself.    (Millard  v.  Yee  Teen,  63  Cal.  684.) 

133.  The  judgment  of  the  former  municipal 
court  of  appeals  of  the  city  and  county  of  San 
Francisco,  to  which  an  appeal  had  been  trans- 
ferred from  the  county  court,  upon  which  no 
bond  had  been  filed  within  thirty  da3r8,  is 
without  jurisdiction  and  void ;  'and  a  sale  of 
land  under  execution  issued  upon  such  jadg^ 
ment  confers  no  title.  (McKeen  ▼.  Naugnton, 
88  Cal.  462.) 

134.  The  action  of  the  appellant  in  resisting 
a  motion  to  dismiss  the  appeal  in  the  munici- 
pal court  of  appeals  does  not  estop  him  from 
asserting  want  of  jurisdiction  in  that  court, 
or  from  assailing  the  invalidity  of  the  judg- 
ment in  an  action  brought  to  quiet  title  to 
the  land  purchased  at  an  execution  sale  ttiere- 
under.    (McKeen  v.  Naughton,  88  Cal.  462.) 

135.  An  order  of  the  county  court  of  tbe 
city  and  county  of  San  Francisco  transferring 
certain  criminal  cases  pending  in  said  court 
to  the  municipal  criminal  court  of  said  city 
and  county  prior  to  the  qualification  of  the 
judee  of  the  last-mentioned  court  was  valid, 
and  the  municipal  court,  when  organized, 
had  authority  to  try  and  dispose  of  such  cases. 
(Ex  parte  Stratman,  39  Cal.  517.) 

136.  Judgment  rendered  by  the  late  munici- 
pal court  of  appeals  of  San  Francisco,  in  a  case 
which  had  not  been  transferred  to  it  by  the 
county  court,  is  a  nullity.  (Trobock  v.  Caro, 
60  Cal.  301,  303.) 

Cited  67  Cal.  454;  70  Cal.  528. 

Municipal  judges.    See  Judges,  Vil,  4. 

Power  of  legislature  over  municipal  courts. 
See  Mayor,  1. 


Municipal  oonrtiy  power  of  leipalaiim  ov«r» 
See  Mayor,  I. 

0.  C99H  9f  9— mm* 

137.  The  court  of  seasions,  onder  the  oqb- 
stitution,  can  only  exercise  powers  of  a. 
judicial  character.  (Hardenboz^g^  T*  Kidd, 
10  Cal.  402.) 

Cited  20  Cal.  44. 

138.  The  doctrine  that  ooorti  of  aeiwkwia 
cannot,  under  the  constitution,  be  invested 
with  any  other  than  judicial  functions,  is  firm* 
ly  established  by  previous  decisiona,  and  ia  no 
longer  open  to  discussion.  (Phelan  ▼•  City  of 
San  Francisco,  20  Cal.  89.) 

139.  Law  conferring  other  than  Judicial 
functions  upon  court  of  sessions  was  uncon- 
stitutional and  void ;  and  any  contract,  not 
incident  to  their  judicial  functions,  made  by  a 
court  of  sessions,  under  its  provisions.  Is  a 
nullity.  (Phelan  v.  County  of  San  Francisco, 
6  Cal.  531.) 

Cited  20  Cal.  43;  disapproved  84  Oal.  527. 

140.  The  court  of  seasions  has  no  appellate 
jurisdiction  in  either  civil  or  criminal  caaea. 
Their  jurisdiction  is  original,  not  appellate. 
In  all  cases  where  an  appeal  lies  nom  a 
justice's  court  it  must  be  taken  to  tbe  conn^ 
court.    (People  ▼.  Fowler,  9  CaL  85.) 

141.  Coort  of  asasiona  cannot  create  any 
charge  against  coonty,  except  in  certain 
special  cases.  (Bowa  t.  Yuba  County,  17 
(>a.6I.) 

142.  Court  of  senslcnis  ia  vested  with  power 
of  taxation  and  appropriation  lor  county  por- 
poses.    (Thompeon  v.  Bowe,  2  CaL  68.) 
Distinguished  6  CaL  285. 

148.  Under  the  act  <rf  1851  the  court  of  sea- 
sions waa  authorised  to  appropriate  one- 
half  of  the  corrent  revenue  to  the  current 
expenses  to  the  exclusion  of  prior  indebted- 
ness.   (Thompson  v.  Sowe,  2  Cal.  6&) 

144.  Under  the  act  of  1851  the  connty  treas- 
urer, pursuant  to  the  order  of  the  court  of 
sessions,  was  bound  to  ai>ply  one-half  of  the 
revenue  of  that  vear  to  existing  indebtedness, 
and  the  other  naif  to  subsequent  indebted- 
ness.   (Thompson  v.  Bowe,  2  Cal.  68.) 

145.  Contract  made  by  court  of  aesriona  ia 
void,  and  could  not  be  made  valid  by  snbee- 
c^ent  ratification  of  the  board  of  anperviaora. 
(Phelan  v.  County  of  San  Frandaco,  6  CaL 
531.) 

146.  The  proceedings  of  courts  of  seeaiona 
are  presumed  to  be  regular  and  legal  nntU 
the  contrary  be  shown.  (People  v.  Connor, 
17  CaL  354.) 

Cited  17  Cal.  371,  429;  27  CaL  67;  29  CaL  416. 

147.  Where  the  justices  composing  the 
court  of  sessions  on  a  motion  for  a  new  trial 
were  not  the  same  as  the  justices  composing 
the  bench  during  the  trial,  and  the  fact  only 
appears  by  the  minutes  01  the  court,  the  rule 
that  the  same  presumptions  of  regularity  at- 
tach to  the  proceedings  in  courts  of  sessions 
as  in  district  courts  covers  this  case ;  and  the 
presumption  is  that  a  sufficient  reason  ex- 
isted for  the  change  in  the  bench.  (People  t. 
Hobson,  17  CaL  424.) 

Cited  27  CaL  67. 
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Jiutioes  of  ooortf  of  SMrioiui.  See  Judges, 
VII,  6. 

Ooart  of  sesmone  has  jariadidion  over 
dueling.    See  Oriminal  Law,  1480. 

7.  Cotf We  0f  Fimt  i/iBtaneo, 

146.  Ooart  of  first  instance  was  de  facto 
court,  exercising  general  and  unlimited  juris- 
diction in  civil  cases  and  in  matters  of  aamin- 
istration  on  the  estates  of  deceased  persons, 
prior  to  the  enactment  of  a  code  of  laws  in 
this  state  in  1860.  (Ryder  v.  Cohn,  37  Gal.  60.) 
Cited  51  Gal.  461,  465. 

140.  The  courts  of  first  instance  in  Gali- 
fomia,  between  the  time  of  its  acquisition  by 
the  United  States  and  the  nassa^  of  a  pro- 
bate act  in  this  state,  had  jurisdiction  of 
matters  pertaininff  to  administration  on  the 
estates  of  deceas^  persons,  and  could  make 
valid  orders  for  the  sale  of  tne  property  of  the 
deceased,  for  the  payment  of  debts,  etc. 
(Ryder  v.  Gohn,  37  Oal.  60.) 
Citjd  66  Oal.  112;  distinguished  66Cal.  106. 

150.  Oourt  of  first  instance  will  be  deemed 
to  have  acquired  jurisdictiimover  the  parties, 
in  matters  relating  to  administration  on  the 
estates  of  deceased  persons,  unless  the  record 
of  its  judsment  therein  shows  affirmatively 
that  it  haa  not  such  jurisdiction.  (Ryder  t. 
Cohn,  37  Oal.  60.) 

151.  Whether  courts  of  first  instance  have 
admiralty  jurisdiction  in  proceedings  in  rem, 
query  ?    (Loring  v.  Illsley,  1  Gal.  24.) 

152.  The  correctness  of  the  proceedinn  of 
the  courts  exercising  civil  jurisaiction  in  Cali- 
fornia between  the  time  of  its  acquisition  by 
the  United  States  and  the  time  when  the 
code  of  laws  enacted  in  1850  went  into  effect 
are  not  to  be  tested  by  the  strict  rules  of 
either  the  dvil  or  common  law.  (Ryder  v. 
Cohn,  37  Oal.  60.) 

Cited  66  Gal.  107. 

153.  The  judgments  of  such  courts  and  the 
titles  acquired  under  them  are  valid  notwith- 
standinff  thev  might  be  void  if  tested  bv  the 
strict  rtues  of  common  law.  (Ryder  v.  Cohn, 
37  Cal.  60.) 

154.  Judigments  of  oourt  of  first  instance, 
when  offeiid  in  evidence  in  collateral  action, 
will  not  be  held  to  be  void  for  want  of  juris- 
diction of  parties,  unless  it  appears  afiirma^ 
tively  from  the  record  that  the  court  did  not 
acquire  jurisdiction  of  the  parties.  (Ryder  v. 
Cohn,  37  Oal.  60.) 

155.  Whether  a  court  of  first  instance  has 
power  to  set  aside,  vacate,  or  modifv  its  own 
judgment  when  once  finally  entered,  query  ? 
(Payne  v.  Pacific  Mail  S.  S.  Co.,  1  Oal.  83.) 

Power  to  vacate  its  judgments.  See  Judg- 
ments, 610. 

Judfles  may  act  as  committing  magistrates. 
See  Onminal  Law,  70. 

Power  to  pronounce  sentence  of  death.  See 
Criminal  Law,  2227,  et  seq. 

8.  PoUe9  CourtB, 

156.  A  police  oourt  of  a  dtv  has  jurisdiction 
of  actions  for  the  violation  of  an  ordinance  of 
the  dty.  (City  of  Santa  Barbara  v.  Steams, 
51  Oal.  400.) 

Gited  05  Oal.  380,  881. 

Oal.  DieiR,  Vol.  II.— IDS 


157.  An  action  to  recover  a  fine,  forfeiture, 
or  penalty  imposed  by  an  ordinance  of  a  city 
may  ^rhaps  oe  maintained  in  a  police  court 
as  a  civil  action  where  a  certain  and  specific 
sum  is  imposed  as  a  fine  or  penalty  for  the 
breach  of  an  ordinance ;  but  tne  iurisdiction 
of  such  actions  is  conferred  by  the  Code  of 
Oivil  Procedure  on  the  police,  and  not  on 
justices'  courts.  (Gity  of  eanta  Gnu  v.  Santa 
Oruz  R.  R.  Go.,  56  Gal.  143.) 
Disapproved  05  Gal.  880. 

158.  The  exclusive  jurisdiction  vested  by 
the  act  of  March  18,  1855,  in  police  coivts, 
over  misdemeanors  committed  in  cities  having 
thirty  thousand  and  under  one  hundred  thou- 
sand inhabitants,  depends  upon  the  fact  that 
the  city  has  the  specified  number  of  inhabit- 
ants, and  not  upon  any  report  or  proclama- 
tion of  that  fact.  (People  v.  Wong  Wang,  02 
Oal.  277.) 

150.  The  police  judge's  court  of  the  city 
and  county  of  San  francisco  possesses  the 
same  powers  and  jurisdiction  in  criminal 
action  and  proceedings  which  are  not  spe- 
cially defined  in  the  act  creating  such  court  as 
is  or  may  be  conferred  by  law  upon  justices 
of  the  peace  or  justices'  court.  (£x  parte 
Simpson,  47  Oal.  127.) 

160.  The  police  court  of  the  city  and  county 
of  San  Francisco  is  not  of  inferior  jurisdiction, 
in  the  sense  that  upon  mere  collateral  inquiry 
nothing  is  to  be  intended  in  support  of  its 
judgment,  when  rendered  in  a  particular  case, 
included  by  general  definition  m  that  class  of 
criminal  cases  over  which  jurisdiction  has 
been  conferred  upon  it  by  law.  (Ex  parte 
Murray,  48  Oal.  455,  cited  47  Oal.  120,  criti- 
cised 55  Oal.  214;  Ex  parte  Simpson,  47  Gal. 
127,  cited  03  Oal.  444.) 

161.  The  police  court  of  the  city  and  county 
of  San  Francisco  is  an  inferior  court  of  limited 
jurisdiction,  whose  powers  are  conferred  and 
whose  duties  and  modes  of  procedure  are  pre- 
scribed by  statute,  and  to  whidi  the  rule  ap- 
plies that  the  evidence  of  its  proceedings  must 
affirmatively  show  jurisdiction  of  the  person 
of  a  defendant  and  over  the  subject  matter. 
(Ex  parte  Kearny,  55  Gal.  212.) 
Distinguished  62  (Jal.  500. 

162.  The  police  judjB;e's  court  of  the  dty  and 
county  of  San  Francisco  is  a  court  within  the 
meaning  of  section  1388  of  the  Penal  Ck>de, 
and  may  exercise  the  jurisdiction  granted  by 
that  section.  (Boys  and  Girls'  Aid  Society 
V.  Reis,  71  Oal.  627.) 

163.  The  city  of  Los  Angeles,  so  far  as  its 
police  courts  are  concerned,  is  governed  by 
the  act  of  March  18,  1885,  known  as  the 
Whitney  Act,  establishing  police  courts  in 
cities  having  more  than  thirty  thousand  and 
less  than  one  hundred  thousand  inhabitants, 
and  conf errins  upon  the  police  court  exclusive 
jurisdiction  of  certain  public  offenses,  includ- 
mg  petit  larceny.  (Ex  parte  Halsted,  89  Gal. 
471.) 

Gited  02  Oal.  281. 

Police  judges.    See  Judges.  VII,  6. 

Police  court,  jurisdiction  of.  See  Oriminal 
Law,  25. 

Locality  of  license  tax  cannot  be  tried  in. 
See  Licenses,  08. 
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Violation  of  ordinance  prohibiting  visiting 
of  ffamblin^-houae.    See  OrdinanoeB,  U4. 

Jurisdiction  over  ialae  pretenses.  See  Crim- 
inal Law,  1581. 

Police  court  of  Los  Angeles,  jurisdiction 
over  gaming.    See  Criminal  Law,  1672. 

Removal  of  cause  from  to  district  court. 
See  Police  Courts. 

9.  Il9cerd9r%*  Court9, 

164.  The  recorders'  courts  of  cities  organ- 
ized under  the  general  municipcd  corporation 
act  are  of  the  same  character  as  police  courts, 
and  have  the  same  Jurisdiction;  and  section 
1446  of  the  Penal  Code,  providing  that  ''a 
judgment  that  the  defendant  i>ay  a  fine  may 
also  direct  that  he  be  imprisoned  until  the 
fine  be  satisfied,  in  proportion  of  one  day's 
imprisonment  for  every  dollar  of  the  fine," 
applies  to  recorders'  courts.  (£z  parte  Soto, 
88  Cal.  624.) 

Recorder  of  Sacramento.  See  Forcible  fin- 
try  and  Unlawful  Detainer,  160. 

xn.  Over  Parttevlar  ({iiestloiis* 

/.  Oa  MonreaideacB  of  DoUndant^, 

166.  The  fact  of  the  nonresidence  of  the 
principal  defendants,  and  that  no  service  of 
summons  can  be  made  upon  them  in  this 
state  otherwise  than  by  publication,  cannot 
deprive  the  court  of  jurisdiction  over  a  pro- 
ceeding substantially  in  rem  to  adjud^p,  if 
the  proofs  shall  warrant  it,  that  the  consider- 
ation paid  in  this  state  for  property  in  Mex- 
ico was  procured  by  fraud,  and  to  order  so 
much  of  the  money  and  property  as  remains 
within  this  state  and  has  been  impounded  by 
the  court  to  be  delivered  up,  and  to  cancel 
the  securities  and  executory  contracts  which 
were  made  and  are  payable  in  this  state. 
(Loaiza  v.  Superior  Court,  85  Cal.  11.) 

166.  After  rescission  has  been  completed  the 
purchaser  may  seek  the  aid  of  a  court  of  com- 

Setent  jurisdiction,  notwithstandins  nonresi- 
ence  of  the  vendors,  to  secure  the  results 
and  fruits  of  the  rescission,  in  the  restoration 
of  moneys  and  things  of  value  given  in  con- 
sideration of  the  purchase,  in  so  far  as  they 
are  ear-marked,  so  that  they  can  be  traced 
and  identified,  and  are  within  the  jurisdiction 
and  possession  of  the  court  whose  aid  is 
sought.  (Loaiza  v.  Superior  Court,  85  Cal.  11.) 

Nonresidents,  jurisdiction  over.  See  Rescis- 
sion of  Contracts,  131. 

Effect  of  nonresidence.  See  Specific  Per- 
formance, y,  8. 

Right  to  sue  absent  defendant  for  rescis- 
sion.   See  Vendor  and  Vendee,  39. 

Where  tort  inflicted  in  foreign  county.  See 
Aliens,  50. 

Action  on  contract  for  services  to  be  per- 
formed in  foreign  country.  See  Estates  of 
Deceased  Persons,  225. 

Conveyance  of  property  outside  of  state. 
See  Equity,  122. 

2,  Special  Cases. 

See  cross-references  under  Special  Cases. 
Special  cases.    See  Forcible  £ntry  and  Un- 
lawful Detainer,  143. 

167.  Term  **  special  cases  "  in  the  constitu- 


tion does  not  indude  any  dase  of  cases  for 
which  the  courts  of  general  jurisdiction  have 
always  supplied  a  remedy.    (Parsons  v.  Tuol- 
umne Water  Co.,  6  CaL  43.) 
Cited  5  Cal.  280;  9  Cal.  89, 146;  19  Cal.  574; 
23  Cal.  147;  42 Cal.  62,  68;  59  CaL  555. 

168.  The  *' special  cases"  in  the  constitu- 
tion must  be  confined  to  such  new  cases  as  are 
the  creation  of  statutes,  and  the  proceedings 
under  which  are  unknown  to  tne  general 
framework  of  courts  of  common  law  and 
equity.  (Parsons  v.  Tuolumne  Water  Co., 
5  Cal.  48.) 

169.  The  action  to  prevent  or  abate  nui- 
sances is  not  one  of  the  "special  cases"  men- 
tioned in  the  constitution.  (Parsons  v.  Tuol- 
umne Water  Co.,  5  Cal.  43.) 

170.  Proceeding's  for  the  condemnation  of 
water  to  supply  aties  with  pure  water,  and  the 
ri^htof  way  to  conduct  it,  are  **  special  cases*' 
within  the  meaning  of  section  8  of  article  VI 
of  the  constitution.  (Spencer  Creek  Water 
Co.  V.  Vallejo,  48  Cal.  70. ) 

Cited 59  Cal.  555^7;  83(}al.  331. 

171.  The  constitution  has  left  to  thelcjapsla- 
tive  will  to  determine  whether  jurisdiction 
over  any  given  special  case  shall  be  vested  in 
the  county  court  or  some  other  court.  (In 
the  Matter  of  Marks,  45  Cal.  199.) 

Cited  78  Cal.  561. 

172.  The  constitution  gives  jurisdiction  of 
'*  special  cases"  to  the  counter  courts,  unless 
the  statute  confers  jurisdiction  upon  some 
other  court.  (Spencer  Creek  Water  Co.  t. 
VaUejo,  48  Cal.  70.) 

Cited  78  Cal.  561. 

173.  The  legislature  may  confer  jnrisdictioa 
of  "special  cases"  upon  the  district  conrte 
and  the  county  courts,  but  whether  it  may 
confer  jurisdiction  in  such  cases  upon  any 
other  court  provided  for  by  the  constitution 
not  decided.  (Spencer  Creek  Water  Co.  t» 
Vallejo,  48  Cal.  70.) 

174.  The  legislature  cannot  confer  jurisdic- 
tion of  "special  cases"  upon  the  county 
judge,  nor  can  it  confer  such  jurisdiction  upon 
any  tribunal  or  officer,  except  one  of  the 
courts  mentioned  in  the  sixth  artide  of  the 
constitution.  (Spencer  Creek  Water  Co^  t«> 
Vallejo,  48  Cal.  70.) 

Cited  66  Cal.  377. 

JURY  AHB  JUB0B8. 

I.  Jury  Trial. 

1.  Right  to;  CimitnieUan  of  Ou  Con- 

ttUuHon. 

2.  Waiver  of. 

II.  Nvmber  of  Jury. 
III.  Exemption  f^om  Jmry  D«ty« 
IT.  Drawingy  Svmmoiiiiig,  and  Irnpaa* 

elf  Bg  of  Jmry. 

1.  Drawing  of  Jury;  L%st  of  Persons 

Draum. 

2.  Ordering,  Summoning,  and  Return; 

Special  Venire,  and  Additionai 
Jurors. 


objection  Row  Interpossd^ 
and  Effect  of. 
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1.  Burden  of  Showing  IHigudl^fleaHon, 
S.  Competency  i$  Quetiion  for  Court; 

Potoer  of  Jud^e  to  Excuu. 
!•  Besidence;  Being  on  Aiuumenir 

roU. 
4*  Conieientiotu  Scruples;  Pnjudice 

Against     CircumsUinHal     Evir 

dince* 

5.  Understanding  of  the  Language* 

6.  Where  there  are  Successive  Similar 

Causes  of  Action. 

7.  Examination  of  Juror  as  to. 

TI.  Jury  on  Trial  of  Aliens. 

yn.  Challenge  of  Jnron. 

1.  Instructing  as  to  Right  of. 

8.  Severance    of  Where    Defendants 

Tried  Together. 
8.  Challenge  to  the  Panel;  Herein  of 

What  ConstituUs  Panel. 
4.  Specifications  of  Grounds  of. 
6*  Bias. 

a.  Partial!^  or  Prejudice ;  Here- 
in of  Kace  Prejudice. 
b«  Actual  Bias. 
0,  Iinplied  Bias;  Formation  or 

Expression  of  Opinion. 
d*  Examination    of   Juror    and 

Evidence  to  Stiow. 
0«  Entry  of  Challenge  and  Ap- 

pomtmentof  Triers. 
L  Statements  of  Grounds  of. 
fT.  Review  of  Ruling  on. 

0.  Peremptory  Challenges. 

7.  Refusal    of  Challenge,    Effect    of 

Where  Peremptory  Challenge  In- 
terposed. 

8.  Exception  to  RuUng;  Duty  to  Object 

to  Juror;  Objection  Taken  Afier 
Verdict. 

9.  Retrial  of  Challenges. 

10.  Improper  Allowance  as  Ground  of 
MeversaL 

Tin.  Praetiee  Where  Jnror  Diseharrod 
Beeanse  of  SielEBess. 

IX.  Swearinf  Jnrors. 

X.  Withdrawal  or  Dismissal  of  Jnror 

After  Completion  of  Panel. 
XI*  Admonishing  Jnrj  on  Separation  or 

A^Ionmment. 
xn.  Tiew  of  Land  bj  Jnrj  or  Inspec- 
tion of  Objects  Introdneed  in  Eri- 
denee. 

Xm.  Beliboration  of  Jnry. 

1.  Swearing  Officer, 

2.  Province  of  and  Questions  for;  Us- 

ing  Individwil  Judgment. 
8.  Taking  Documents  or  Instructions 

into  Jury  Room. 
4.  Testimony  of  Sheriff  as  to* 

XIT.  Fees  of  Jnrj. 

XT.  Diseharge  of  Jnrj;  Continnanee  for 
Term  as. 

XTI«  Useondnct. 

!•  Handing  Forms  of  Verdict  to  Jury; 

Attempts  to  Bribe,  Investigation 

by  Court. 
t.  Drwdsing  During  Trial;  ifueon- 

duct  of  Sheriff. 


8.  Conversing  About  Case;  Visiting 
Witness;  Iv^uencing  Jury:  Re 
ceiving  Evidence  Out  of  Court; 
Reading  Papers. 

4.  Disclosure  of  Verdict. 

5.  Separation  of  Jury;  Temporary  Ab* 

sence  of  Sheriff. 

6.  Misconduct  Consented  to  or  Known 

by  a  Party. 

7.  Affidavits  as  to. 

8.  PMumption    of  Pefformanee    of 

Duty  by  Jurors. 

XTn.  Grand  Jnrj. 

1.  How  Constituted;  Summoning  and 

Drawing;  Special  Venire. 

2.  Qualificaiions  of;    Challenge    and 

Excuse  of, 
8.  Validity  oft  How  and  by   Whom 
may  be  Questioned. 

4.  Appointment  of  Foreman. 

5.  Powers  and  Ihities;  Presumption  in 

Favor  of  Acts  of, 

6.  Refusal  to  Testify  Before;     Using 

Depositions;  Defendant  Testify- 
ing Before. 

7.  Officicl  ReportcTt  Attendance  Be 

fore. 

8.  Grand   Juror  as    Witness;    ObU- 

gation  of  Secrecy  Does  not  Ex- 
tend to  Witnesses. 

9.  Duration  of. 

10.  Civil  Liability  of  Grand  Juror, 

Instructions.    See  Instructions. 

Presumption  as  to  understanding  of  jury. 
See  Instructions,  XVII,  9. 

Presumption  as  to  knowledge  of  jury.  See 
Appeals,  2873. 

Presumption  on  repetition  of  testimony  to 
jury.    See  Appeals,  XI,  24,  p. 

Recalling  lury  and  reinstructing.  See  In- 
structions, X.V1I,  8. 

Improper  influencing  of  jury,  new  trial  for. 
See  New  Trial  IV,  6,  b. 

Duty  to  obey  process  while  in  attendance. 
See  Process,  7. 

Verdict.    See  Verdict. 

Verdict  of  coroner's  jury  as  evidence.  See 
Evidence,  III,  9,  d. 

Verdict,  directing  jury  to  amend.  See  Ver- 
dict, V. 

Polling  jury.    See  Verdict.  XIII. 

Venue,  changje  of  because  of  disagree- 
ment of  successive  juries.  See  Venue,  II, 
6,  a. 

Witnesses,  jurors  as.    See  Witnesses,  V,  4. 

I.  Jnry  Trial. 

/.  Right  to;  Construction  of  tho  Constitution. 

1.  Section  7  of  the  bill  of  rights,  in  the  state 
constitution,  providing  that  *'tbe  rishts  of 
trial  by  jury  shall  m  secured  to  all,  and 
remain  inviolate,"  refers  to  the  right  as  it 
existed  at  common  law.  (People  v.  Powell. 
87  Cal.  348.) 

ated  96  Cal.  187, 138. 

2.  The  language  of  the  oonstitation  as  to 
the  right  of  trial  by  jury  was  used  with  refer- 
ence to  the  right  as  it  exists  at  common  law. 
This  ri^ht  of  trial  bv  jury  cannot  be  claimed 
in  equity  cases,  unless  an  issue  of  fact  be 
framed  for  the  jury,  under  the  direction  of  the 
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court.    (Koppikus  ▼•  State  Cspitol  Ck>mmi«- 
sionen,  16  Gal.  243.) 

Oited  64  CaL  267;  71  OaL  485;  86  Gal.  646; 
87  Gal.  S56;  8  Nev.  290. 

3.  The  words  ''  prescribed  by  law,"  used  in 
the  constitution  in  the  clause  relating  to  jury 
trial,  look  to  actual  legislation  upon  the  sub- 
ject matter,  and  in  no  just  sense  can  be  con- 
strued into  a  permission  for  the  exercise  of 
this  power  by  others.  (Exline  v.  Smith,  5 
Gal.  112.) 

4.  In  action  at  law  defendant  is  entitled  to 
have  the  issues  made  tried  by  a  jury.  (Mont- 
gomery  v.  Sayre,  91  Gal.  206.) 

5.  Parties  to  suit  in  chancery  are  not  en- 
titled to  a  trial  by  jury.  (Walker  y.  Sedg- 
wick, 6  Gal.  192.) 

Gited  8  Gal.  286. 

6.  In  chancery  cases  the  parties  have  no 
right  to  demand  a  trial  by  jury,  but  in  all 
cases  at  law  it  is  a  right  whicn  can  be  insisted 
ujpon  and  enforced.     (Gaboon  y.  Leyy,  5  Gal. 

Gited  71  Gal.  435;  12  Ney.  116. 

7.  The  right  of  trial  by  jury,  considered  as 
an  absolute  right,  does  not  extend  to  cases 
of  equity  jurisdiction.  (Pacific  By.  Go.  y. 
Wade,  91  Gal.  449.) 

8.  It  is  entirely  within  discretion  of  court 
to  grant  or  refuse  a  demand  for  a  jury  trial  in 
an  equity  case.  (Soci^t^  Francaise  v.  Sel- 
heimer,  57  Gal.  623.) 

Gited  68  Gal.  264;  71  Gal.  435;  82  Gal.  472. 

9.  A  complaint  by  the  executor  of  a  dece- 
dent which  alleges  that  the  decedent  assigned 
his  bank-book  to  the  defendant  shortly  before 
he  died,  that  at  the  time  of  the  assignment, 
if  the  same  was  ever  in  fact  executed,  he  had 
been  stricken  with  paralysis,  was  weak  in  body 
and  mind,  and  mentally  unsound  and  incom- 
petent, that  he  lodsed  and  boarded  at  the 
house  of  the  defendant,  was  subject  to  and 
under  her  influence,  direction,  and  control, 
and  that  she  fraudulently  and  by  duress, 
menace,  and  undue  influence  induced  ana 
procured  the  deceased,  in  his  enfeebled  con- 
dition, to  execute  the  assignment,  and  which 

Sravs  for  a  judgment  that  the  assignment  be 
eclared  null  and  yoid,  and  set  aside,  that  the 
assignment  was  not  made  by  the  decedent,  and 
that  the  moneys  be  declared  the  property  of 
the  estate  of  the  decedent,  and  that  plaintiff 
have  judgment  therefor,  states  a  case  of  equi- 
table cognizance  which  the  plaintiff  is  not  en- 
titled to  haye  tried  by  a  jury.  (Wheelock  y. 
Godfrey,  100  Gal.  578.) 

10.  In  suit  for  diyorce  trial  by  jury  cannot 
be  demanded  as  a  matter  of  constitutional 
right.    (Gassidy  y.  Sulliyan,  64  Gal.  266.) 
Gited  85  Gal.  645;  87  Gal.  857. 

11.  Where  legal  and  equitable  remedies  are 
sought  in  the  same  action  each  remedy  must 
be  goyerned  by  the  same  law  that  would  ap- 
ply to  it  if  the  other  remedy  had  not  been 
asked  for.  The  right  to  a  jury  trial  is  not  de- 
termined by  the  form  of  the  action,  but  by  the 
nature  of  the  rights  inyolyed ;  and  when  the 
asserted  rights  upon  which  any  remedy  must 
rest  are  legal  rights,  and  cognizable  in  a  court 
of  law,  whether  these  rights  must  not  be  deter* 


mined  in  eyerycase  by  a  Jury  trial,  qtiery? 
(Hughes  T.  Dunlap,  91  Gal.  386.) 

12.  An  action  to  recover  damages  for  tres- 
pass upon  land  being  an  action  at  law  in 
which  the  parties  thereto  are  entitled  to  a 
trial  by  jur]^,  the  fact  that  the  plaintiff  also 
asks  for  an  injunction  does  not  take  away  his 
right  to  have  all  the  le^d  issaes  of  fact  tried 
by  a  jury.    (Hughes  v.  Dunlap,  91  Gal.  385.) 

13.  Where  tne  answer  contains  both  a  legal 
and  equitable  defense,  the  court  may  first  try 
the  equitable  defense,  and  refuse  the  plaintiff 
a  jury  trial,  and  if  the  facts  warrant  it,  grant 
the  equitable  relief  prayed  for.  (Bodley  v. 
Feiguson.  30  Gal.  511.) 

Gited  32  Gal.  652;  40  Gal.  566;  88  Gal.  181. 

14.  The  court  does  not  acquire  the  right  to 
pass  upon  a  leg;al  defense  without  a  jury  trial 
by  virtue  of  beins  first  called  upon  to  dispose 
of  an  equitable  defense:  and  if  the  trial  of 
the  equitable  defense  aoes  not  obviate  the 
necessity  of  a  trial  of  the  issues  of  law,  they 
must  be  tried  in  the  same  manner  as  if  no 
equitable  defense  had  been  interposed. 
(Swasey  v.  Adair,  88  Gal.  179.) 

15.  Bight  to  jury  trial  of  le^  issues  can- 
not be  avoided  by  calling  action  equitable; 
nor  can  the  plaintiff,  by  bringing  sn  equitable 
action,  deprive  the  defendant  of  a  jury  trial, 
to  which  he  would  have  been  entitled  if  the 

garties  had  been  inverted,  and  the  defendant 
ad  sued  the  plaintiff.    (Donahue  v.  Meister, 
88  Gal.  121.) 

16.  In  action  for  recovery  of  real  property, 
the  defendant  is  entitled  to  a  trial  by  jury 
under  section  592  of  the  Gode  of  (^vil  Proced- 
ure ;  and  conceding  that  a  plaintiff  out  of  pos- 
session may  bring  an  action  in  equity,  under 
section  738  of  the  Gode  of  Givil  Procedure,  to 
determine  an  adverse  claim  against  a  defend- 
ant in  possession,  yet  where  the  object  of  the 
action  is  to  recover  possession,  and  the  de- 
fendant denies  the  allegations  of  the  com- 
plaint, and  sets  up  a  title  bv  adverse  posses- 
sion, he  cannot  be  deprivea  of  a  jury  trial  of 
the  issues  raised  by  tne  answer.  (Newman 
y.  Duane,  89  Gal.  597.) 

Gited  90  Gal.  503. 

17.  In  an  action  under  section  1060  of  the 
Gode  of  Civil  Procedure  to  have  determined 
an  adverse  claim  which  the  defendant  as- 
serted against  the  plaintiff  upon  a  promissory 
note,  where  the  defendant  filed  an  *' answer 
and  cross-complaint,"  which  was  in  form  and 
substance  a  complaint  upon  the  note,  with  a 
prayer  for  judgment  against  the  plaintiff  for 
the  amount  due  thereon,  and  the  plaintiff  an- 
swered the  cross-complaint,  setting  up  want  of 
consideration  and  other  defenses,  the  issues 
thus  joined  are  triable  by  jury  in  the  ordinary 
course  of  law,  and  it  is  error  for  the  court  to 
refuse  to  allow  the  plaintiff  a  jury  trial,  upon 
demand  thereof  by  him,  without  previons 
waiver  of  his  right.  (Taylor  v.  Ford,  92  Gal. 
419.) 

18.  In  an  action  to  determine  an  adverse 
claim  to  real  estate,  under  section  788  of  the 
Gode  of  Givil  Procedure,  where  the  {Readings 
show  that  the  plaintiff  is  in  possession,  and 
the  answer  sets  up  as  a  defense  a  cause  of  ac- 
tion in  ejectment,  averring  that  defendant 
was  rightfully  in  possession  and  was  ousted 
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by  the  plaintiff  before  the  oommencement  of 
the  action,  and  that  the  plaintiff  wrongfully 
withholds  the  posaesaion  from  the  defendant, 
the  defendant  is  entitled  to  a  jury  trial  upon 
those  iaaues.  (Donahue  t.  Meister,  88  Cal. 
121.) 

Cited  89  Cal.  698;  91  Cal.  889;  92  Cal.  420;  94 
Cal.  467. 

Suit  to  quiet  title,  jury  trial  in.  See  Quiet- 
ing TiUe,  III,  9. 

19.  A  plea  of  the  statute  of  limitations  by  a 
defendant,  in  an  action  to  determine  conflict- 
ing claims  to  land,  does  not  convert  the  aciion 
into  one  at  law.  It  retains  its  character  as  an 
equitable  action,  and  the  defendant  cannot 
demand  a  jury  trial.  (Hancock  y.  Plummer, 
66  Cal.  337.) 

Cited  87  Cal.  60. 

20.  Although  the  le^slature  may  authorise 
the  summary  trial  without  a  jury  of  viola- 
tions of  municipal  police  regulations  not  em- 
braced in  the  general  criminal  legislation  of 
the  state,  yet  where  the  offense  falls  within 
the  legal  or  common-law  notion  of  a  crime  or 
misdemeanor,  and  is  embraced  in  the  criminal 
code  of  the  state,  the  constitutional  rieht  of 
trial  by  jury  cannot  be  evaded.  (Taylor  v. 
Reynolds,  92  Cal.  673.) 

21.  The  obstruction  of  a  street  or  sidewalk 
in  a  city  is  a  public  nuisance,  and  a  person 
who  maintains  such  a  nuisance  is  guilty  of 
a  misdemeanor  under  the  provisions  of  the 
Penal  Code,  which  must  be  tried  by  jury  un- 
less a  jury  is  waived.  (Taylor  v.  Reynolds, 
92  Cal.  673.) 

22.  A  person  charged  with  the  violation  of 
a  municipal  ordinance  forbidding  the  main- 
tenance of  an  obstruction  in  any  street  or 
sidewalk,  and  declaring  the  offense  to  be  a 
misdemeanor,  is  entitl^  to  a  trial  by  jury. 
(Taylor  v.  Reynolds,  92  Cal.  673.) 

23.  Action  of  police  magistrate  in  commit- 
ting^ minor  child  to  industrial  school  for  his 
training  and  reformation  does  not  amount  to 
a  criminal  prosecution,  nor  to  proceedings  ac- 
coidin^  to  the  course  of  the  common  law,  and 
the  minor  therefore  is  not  entitled  to  a  trial 
by  jury.    (Ex  parte  Ah  Peen,  61  Cal.  280.) 

Ri^t  of  in  common-law  cases  is  secured  by 
constitution.    See  Reference,  2. 

Provision  in  constitution  as  to  jury  trial, 
construction  of.    See  Offices  and  Oflicera,  267. 

Statute  depriving  of  right  of  jury  trial.  See 
State  Capitol,  8. 

Act  relating  to  fugitives  from  labor  does 
not  impair  right  to  jury  trial.    See  Slavery,  7. 

Jury  trial  on  default.    See  Default,  V.  2. 

Jury  trial  in  proceeding  to  condemn  land. 
See  Highway,  I,  3,  f. 

Ejectment,  jury  trial  in.    See  Ejectment, 

Jury  trial  oa  equitable  defense  in  eject- 
ment.   See  Ejectment,  296. 

Probate  of  will,  jury  trial  on.  See  Wills, 
X,  7. 

Jury  trial  on  garnishment.  See  Attach- 
ments. XI.  4. 

Trial  by  jury  on  accusation  to  remove  officer. 
See  Offices  and  Officers^  266,  et  seq. 

Denial  of  jury  trial  in  misdemeanor.  See 
Prohibition,  76. 


Jury  trial  to  determine  dettree  of  guilt  on 
plea  of  Ruilty.    See  Criminal  Law,  1849. 

Denial  of  jury  trial  as  ground  for  habeas 
corpus.    See  Habeas  (corpus,  37. 

Special  issues  in  divorce  suit,  trial  by  jury. 
See  Marriage  and  Divorce,  148. 

Trial  by  jury  on  chaige  of  fraud.  See 
Bankruptcy  and  Insolvency,  293,  324. 

JuiT  trial  of  issues  of  fact  in  mandamus. 
See  Mandamus,  267. 

Plea  of  former  jeopardy,  submission  to 
jury.    See  Criminal  Law,  ivH,  3,  c. 

Fraudulent  conveyance,  jury  trial  in  suit  to 
set  aside.  See  Fraudulent  Conveyances,  III, 
8,  c. 

Special  issues  in  equity  case,  trial  of  by 
jury.    See  Equity,  IV,  4. 

Equity,  jury  trial  in.    See  Equity,  IV,  4. 

Partition,  jury  trial  in  suit  for.  See  Parti- 
tion, VI,  4. 

Issues  in  foreclosure,  trial  by  jury.  See 
Mortgages,  XIX,  10. 

Jury  trial  on  contest  of  account.  See  Ezeo- 
utora  and  Administrators,  VIII,  10,  b. 

Right  of  trial  by  jury,  correction  of  error. 
See  Mandamus,  62. 

2.  Waiwor  of, 

24.  Legislature  alone  can  determine  in  what 
cases  the  right  of  trial  by  jury  may  be  waived. 
(Exline  v.  Smith,  6  Cal.  112.) 
Reversed  34  Cal.  626,  631. 

26.  Jury  trial  can  only  be  waived  in  one  of 
modes  prescribed  in  section  631  of  the  Code 
of  Civil  Procedure.  (Swasey  v.  Adair,  88 
Cal.  179.) 

26.  The  right  of  trial  by  jury  may  be  waived 
in  the  mode  prescribed  Inr  law.  (Russell  v. 
Elliott,  2  Cal.  246.) 

27.  The  right  of  trial  by  jury  cannot  be 
waived  by  implication.  (Smith  v.  Polack,  2 
Cal.  92.) 

28.  Failure  of  either  i>arty  to  appear  on  the 
trial  of  a  civil  case  operates  as  a  consent  on 
his  part  that  the  issue  be  tried  by  the  court 
without  a  jury.  But  such  failure  to  appear 
does  not  authorise  the  trial  to  be  had  uy  a 
jury  of  less  than  twelve  persons.  (Gillespie 
V.  Benson,  18  Cal.  409.) 

29.  Though  a  jury  trial  may  have  been  de- 
manded by  the  defendant  before  the  trial,  it 
is  waived  by  his  failure  to  appear  at  the  triid, 
and  the  court  may  dispense  with  a  jury  in 
such  case.  (McGuire  v.  Drew,  83  Cal.  226.) 

30.  The  failure  of  the  defendant  to  appear 
on  the  trial  of  an  action  of  replevin,  when  the 
cause  is  called,  is  a  waiver  of  a  jury  under  the 
one  hundred  and  seventy-ninth  section  of  the 
Practice  Act.  (Waltham  v.  Carson,  10  Csl. 
178.) 

Cited  16  Cal.  438. 

31.  A  case  for  goods  sold  and  delivered  was, 
on  motion  of  plaintiffs'  attorney,  put  upon 
the  equity  calendar  in  the  absence  and  with* 
out  the  knowledge  of  the  defendant,  and  in 
consequence  the  case  was  tried  without  his 
presence,  and  judgment  rendered  for  the 
plaintiffs  for  the  full  amount  claimed.  A 
motion  of  the  defendant  to  set  aside  the  judg- 
ment was  subsequently  denied  by  the  court 
for  the  reason  that  the  notice  of  the  motion 
did  not  specify  the  grounds  upon  which  it 
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would  be  made.  Held,  the  ftulare  of  the  de- 
fendant to  appear  when  the  case  was  called 
on  the  equity  calendar  did  not  operate  as  a 
waiver  of  a  jury  for  the  reason  that  the  case 
was  improperly  there.  (Sweeney  ▼•  Stanford, 
60  Cal.  362.) 

32.  The  right  to  a  jury  trial  is  not  waived 
by  neglecting  to  demand  a  jury  at  the  time 
the  case  is  called  to  be  set  for  trial,  notwith- 
standing a  rule  of  court  that  a  jury  shall  then 
be  demanded.    (Biggs  v.  Lloyd,  70  Cal.  447.) 

33.  The  failure  of  the  defendant  to  make  a 
second  demand  for  a  jury  trial  after  the 
court  had  denied  a  written  application  there- 
for upon  ^e  ground  that  the  answer  pre- 
sented an  equitable  defense,  does  not  pre- 
clude the  defendant  from  making  objection, 
on  appeal,  to  the  action  of  the  court  in  trying 
the  case  without  a  jury.  (Swasey  v.  Aoair, 
88  Cal  179.) 

34.  A  jury  may  be  waived  by  the  parties  by 
a  failure  to  file  with  the  clerk,  at  least  six 
da^rs  before  the  commencement  of  the  term  at 
which  the  action  may  be  tried,  a  notice  that 
a  jury  will  be  required.  (Doll  v.  Anderson,  27 
Cal.  248.) 

35.  If  parties  to  action  go  to  trial  without 
demanding  jury  the  right  to  a  jury  trial  is 
waived.    (Pfister  v.  Dascey,  65  Cal.  403.) 

36.  In  an  action  at  law  a  jury  is  waived  if, 
on  the  day  set  for  the  trial,  the  parties  ap- 
X>ear,  and  a  trial  is  had  before  the  court  with- 
out objection.  (Boston  Tunnel  Co.  v.  Mc- 
Kenzie,  67  Cal.  485.) 

Cited  91  Cal.  211. 

37.  It  would  seem  that  a  party  cannot  try 
his  cause  before  a  judge  without  objection, 
and,  after  losing  it,  complain  that  the  case  was 
not  tried  by  a  jury.  (Smith  v.  Brannan,  18 
Cal.  107.) 

Cited  16  Cal.  177, 

38.  Where  a  case  was  set  down  by  consent  of 
counsel  for  trial  before  the  court,  and  after- 
wards came  on  regularly  for  trial  before  the 
court  without  a  jury,  and  the  trial  actuallv 
began,  it  is  a  waiver  of  a  trial  by  jury.  (Polack 
V.  Gumey,  66  Cal.  266.) 

39.  Party  having  filed  undertaking  to  ob- 
tain injunction  is  deemed  to  have  waived 
right  to  insist  on  a  trial  bv  jury,  and  con- 
sented that  the  damages  shoula  be  ascer- 
tained as  prescribed  by  the  statute,  and  an 
order  of  reference  is  no  violation  of  the  right 
to  a  trial  by  jury.  (Russell  v.  Elliott,  2  (Jal. 
245.) 

40.  When  an  oral  waiver  of  a  jury  trial  is 
made  in  open  court  by  the  defenaant's  coun- 
sel at  the  time  when  the  case  is  set  for  trial, 
in  consideration  of  an  agreement  with  plain- 
tiff's counsel  that  the  case  shall  be  trans- 
ferred to  another  department  of  the  superior 
court  and  tried  at  a  future  time  therein,  the 
defendant  is  estopped  from  objecting  at  such 
future  trial  that  his  waiver  was  not  entered 
upon  the  minutes  of  the  court.  After  having 
received  the  benefit  of  the  transfer,  and  se- 
cured the  delay  sought  by  him,  he  cannot  be 
allowed  to  avoid  the  accompanying  burden  of 
a  trial  before  the  court  without  a  Jury. 
CHawes  v.  Clark,  84  Cal.  272.) 


41.  The  court  has  a  right  to  direct  an  issue 
of  fact  to  be  tried  by  a  juiy,  notwithstand- 
ins  the  parties  have  waived  the  same  bv  a 
fauure  to  give  notice  at  least  six  days  beiore 
the  commencement  of  the  term  that  one  will 
be  required.    (Doll  v.  Anderson,  27  Cal.  248.) 

Waiver  by  failure  to  pay  fees  in  advance. 
See  poet,  XIV. 

Costs  of  attendance  of  jurors  on  waiver  of 
jury.    See  post,  XIY. 

Presumption  of  waiver  of  jury.  See  Ap- 
peals, XI^  24j  o. 

Jury  tnal  m  ejectment,  how  waived.  See 
Ejectment,  209. 

Waiver  of  jury  trial  by  plea  of  guilty. 
See  Criminal  Law,  354. 

Jury  trial,  what  appearance  waives.  See 
Appearance,  2. 

n.  HmMber  at  Jmry« 

42.  A  jury  in  a  criminal  case  must,  within 
the  meaning  of  tiie  constitution,  consist  of 
twelve  men.  The  defendant  cannot  consent 
to  be  tried  by  a  jury  composed  of  a  less  num- 
ber.   (People  V.  0*Neil,  48  Cal.  257.) 

Cited  88  Cal.  608 ;  4  Mont.  173. 

43.  Less  number  than  twelve  persons  doea 
not  constitute  legal  jury  without  the  consent 
of  the  adverse  party ;  and  such  consent  must 
be  express,  ana  entered  at  the  time  in  the 
minutes  of  the  court,  and  cannot  be  inferred 
from  the  mere  absence  of  the  party.  (Gilles- 
pie V.  Benson,  18  Cal.  409.) 

Presumption  of  consent  to  trial  l^  eleven 
jurors.    See  Appeals,  2834. 

III.  Exemption  trom  Jmry  Dnty* 

44.  Party  who  has  faithfully  served  in  or- 
ganized militia  of  the  state  for  the  space  of 
seven  consecutive  years,  and  who  has  received 
from  the  adjutant  general  a  certificate  to  that 
effect,  is  exempt  from  jury  duty.  (Ex  parte 
Will,  61  Cal.  121.) 

IT.  Drawing,  Snmmoning,  and  Impanel* 

ing. 
/.  Drawing  of  Jury;  Li&t  ofPor^ona  Drawn, 

45.  Order  of  court  directing  the  clerk  "  to 
draw  the  names  of  thirty-five  good  and  law- 
ful men,*'  to  be  summoned  from  the  body  of 
the  county,  is  a  substantial  compliance  with 
the  statute.    (People  v.  Wheeler,  65  Cal.  77.) 

46.  It  would  seem  that  it  was  intended  by 
the  new  constitution  (Schedule,  sec.  3)  that 
the  superior  judge  should  succeed  to  the 
duty  of  the  county  judge  in  respect  to  the 
drawing  of  jurors.  (People  v.  Gallagher,  55 
Cal.  462.) 

47.  Section  215  of  Code  of  Civil  Prooeduro, 
relating  to  drawing  of  jurors  is  not  inconsist- 
ent witn  the  constitution  except  in  the  provi- 
sion requiring  the  presence  of  the  county 
judge ;  and  with  this  exception  it  continues 
in  operation  by  virtue  of  section  1  of  the 
schedule.    (People  v.  Gallagher,  55  Cal.  462.) 

48.  Change  in  hour  of  drawing,  made  by  the 
judge  of  the  department  in  the  original  order, 
does  not  divest  the  court  of  jurisdiction  oyer 
the  proceeding,  and  the  order  is  not  void. 
(Levy  V.  Wilson,  69  Cal.  105.) 

Cited  05  Cal.  427. 
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49.  Only  object  of  rtatate  in  requiring  that 
derk's  certificate  to  list  of  persons  drawn  for 
Jurors  shall  state  the  date  of  the  order  direct- 
ing ^rawin^  is  to  identify  such  order.  Held, 
therefore,  in  a  case  where  the  record  suffi- 
ciently iaentifled  such  order,  that  the  omis- 
sion of  the  date  from  the  clerk's  certificate 
was  an  immaterial  error.  (People  ▼•  lams, 
57  Cal.  115.) 

Disqualification  of  judge  drawing  panel  of 
term  jurors.    See  Judges,  10. 

2.  Ordering,  Summoning,  and  Boturn;   Spoeiai 
¥0nir§  and  Additional  Juroro. 

50.  The  statute  (Wood's  Digest,  tit.  Jurors, 
512)  vests  the  ordering  of  a  trial  jury  in  the 
discretion  of  the  court.  (Pacheco  ▼.  Hun- 
sacker,  14  Cal.  120.) 

51.  Under  section  226  of  the  Code  of  CivU 
Procedure  the  court  may  at  any  time  direct 
the  idieriff  to  summon  lurors  from  the  body 
of  the  county,  althoush  there  be  names  of 
properly  selected  regular  jurors  in  the  jury- 
Dox ;  and  when,  from  any  cause,  there  are  no 
regular  jurors  to  be  drawn  from  the  court 
may  exercise  the  power  granted  by  said  sec- 
tion.   (People  T.  Vincent,  95  Cal.  425.) 

52.  It  is  of  no  practical  consequence  in  what 
order  or  at  what  time  during  term  jurors  are 
summoned.  The  object  of  the  law  is  to  secure 
honest  and  intelligent  men  for  the  trial. 
(Thrall  y.  Smiley,  9  Cal.  529.) 

53.  When  jurors  have  not  been  drawn  or 
summoned  to  attend  session  of  court  it  may 
order  one  to  be  drawn  and  summoned,  or, 
without  drawing,  may  order  the  sheriff  to 
summon  a  sufficient  number  of  jurors  from 
the  body  of  the  county.  (Leahy  v.  Southern 
Pac.  R.  R.  Co.,  65  Cal.  150.) 

Cited  69  Cal.  112. 

54.  If  jurors  are  not  drawn  and  summoned 
to  attend  the  term  of  a  district  court  the 
court  may  forthwith,  by  an  order,  direct  the 
sheriff  to  summon  one.  (People  v.  Davis,  47 
Cal.  93.) 

55.  If  no  trial  jury  has  been  drawn  before 
the  term,  and  a  necessity  for  one  arises  durins 
the  term,  the  district  court  may  order  a  trisu 
jury  to  be  summoned  by  the  sheriff.  It  is 
immaterial  whether  the  cause  for  this  neces- 
sity arose  before  or  after  the  commencement 
of  the  term.  (People  t.  Williams,  43  Cal. 
344.) 

56.  An  objection  is  not  well  taken  to  the 
panel  of  a  trial  jury,  on  the  ground  that  such 
jury  were  summoned  by  order  of  the  court, 
after  the  commencement  of  the  term.  (Peo- 
ple V.  Rodriguez,  10  Cal.  50.) 

Irresolarity  in  ordering  or  summoning  as 
ground  of  challenge  to  the  panel.    See  ]^>st, 

57.  The  time  provided  by  the  statute  in 
which  a  jury  shall  be  returned  by  the  sheriff 
is  directory,  and  not  mandatory.  (Mowry  v. 
Starbuck,  4  Cal.  274.) 

58.  The  misdescription  of  the  names  of  some 
of  the  jurors  summoned  to  try  the  cause  in 
the  return  upon  the  venire  is  not  ground  for 
a  new  trial  or  for  arresting  a  judgment;  and 
a  mere  dissimilarity  of  names,  which  may 
test  wholly  upon  a  clerical  or  typographicu 


error,  without  any  showing  that  all  the  jurors 
who  sat  at  the  trial  were  not  actually  sum- 
moned, is  not  ground  for  reversal  of  the  juds* 
ment  of  conviction.  (People  ▼•  O'Brien,  SS 
Cal.  483.) 

59.  When  the  panel  of  drawn  jurors  is  ex- 
hausted, and  the  court  is  about  to  issue  a 
special  venire,  it  should  not  of  its  own  mo- 
tion, and  against  the  objections  of  the  de- 
fendant, examine  the  sheriff  as  to  his  bias,  and 
if  it  finds  iiim  biased,  direct  the  coroner  to 
serve  the  venire.  (People  v.  Welch,  49  Cal. 
174.) 

60.  If  the  trial  jurors,  although  legally 
drawn,  have  not  been  legally  summoned,  the 
court  mav,  by  an  order,  direct  additional 
jurors  to  be  summoned.  (People  v.  Devine, 
46  Cal.  46.) 

Jurors  returned  upon  special  venire  are  part 
of  panel.    See  post,  109. 

Return  upon  venire  is  not  part  of  judgment- 
roll.    See  Appeals,  1110. 

3.  Appointing  Elinor, 

61.  The  word  "  elisor,"  as  used  in  the  Code 
of  Civil  Procedure,  must  be  deemed  to  have 
been  used  with  reference  to  its  definition 
given  in  the  Political  Code.  (Bruner  v. 
Superior  Court,  92  Cal.  239.) 

62.  The  word  "  elisor"  has  a  peculiar  and 
appropriate  meaning;  in  law,  and  the  statutory 
definition  and  description  of  an  '^elisor"  given 
in  the  Political  Code  is  in  full  accord  witn  the 
meaning  that  has  always  been  given  to  it  in 
the  general  law,  vis.,  to  denote  a  person  ap- 
pointed to  serve  process  or  return  a  jurv  when 
the  sheriff  and  coroner  have  been  challenged 
as  incompetent.  (Bruner  v.  Superior  Court, 
92  Cal.  239.) 

63.  The  omission  to  mention  the  coroner, 
in  section  226  of  the  Code  of  Civil  Procedure, 
does  not  change  the  meaning  of  ''elisor,"  who 
is  essentially  one  who  is  a  substitute  for  some 
disqualified  officer.  (Bruner  v.  Superior 
Court,  92  Cal.  239.) 

64.  Before  appointing  an  elisor  to  serve  a 
venire  the  court  should  reauire  a  showing 
that  the  sheriff  is  disqualifiea  to  serve  it.  In 
such  matters  the  courts  should  follow  the 
statutes  as  closely  as  possible.  (People  v. 
Irwin,  77  Cal.  494.) 

65.  In  the  appointment  of  an  elisor  the 
court  should  follow  the  statute  as  strictly  as 
possible.  (People  ▼•  Yeaton,  75  Cal.  415, 
418.) 

Cited  77  Cal.  499. 

Directing  coroner  to  serve  special  venire. 
See  ante,  59. 

Appointment  of  elisor  to  summon  grand 
jury.    See  post,  338,  339. 

Improper  appointing  of  coroner  as  ground 
of  challenge  to  panel.    See  post,  119. 

Elisor,  appointment  of  to  summon  jury  in 
action  against  sheriff.    See  Sheriffs,  148. 

Summoning  jury  in  action  against  sheriff. 
See  Sheriffs,  IV,  3,  v. 

Elisors.    See  Elisors. 

4.  Impanoling, 

66.  Twelve  names  must  be  drawn  from  box 
by  clerk,  and  the  defendant  must  be  allowed 
to  examine  the  whole  twelve  before  exercis- 
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ing  his  right  of  peremptory  challenge  «a  to 
any ;  and  those  not  challen|^  or  excuMd  mnet 
then  be  sworn;  alter  which  as  many  more 
names  as  will  make  up  the  deficiency  must  be 
drawn,  when  the  same  process  must  be  re- 
peated until  the  jury  is  completed.  Sander- 
son, J.,  and  Sprague,  J.,  dissenting.  (People 
T.  Scoggins,  37  Cal.  676.) 
Cited  45  Cal.  330;  46  Cal.  122;  57  Cal.  125;  65 

Cal.  108 ;  78  Cal.  124 ;  15  Ney.  91 ;  1 N.  Dak. 

36;  4  Utah.  63. 

67.  In  impaneling  a  jury  in  a  criminal  ac- 
tion twelve  names  must  be  drawn,  and  the 
defendant  may  examine  each  sepanttely,  be- 
fore challenging  peremptorily,  or  for  cause; 
if  any  be  accepted,  they  must  then  be  sworn, 
and  a  sufficient  number  drawn  to  complete 
the  panel ;  and  the  same  process  may  then  be 
repeated,  until  the  jury  is  complete*  (People 
Y.  lams,  57  Cal.  115.) 

Cited  65  Cal.  108. 

68.  In  criminal  cases  twelve  jurors  must  be 
called,  and  the  defendant  may  examine  the 
whole  twelve,  and  must  then  exercise  his 
right  of  peremptory  challenge  on  those  not 
excused  tor  cause,  and  those  not  challenged 
must  be  sworn  to  trv  the  issue.  Enough 
jurors  muqt  then  be  called  to  fill  up  the  num- 
ber to  twelve,  and  the  same  process  must  be 
repeated  as  to  the  new  jurors  called,  until  the 

i'ury  is  complete.    (People  v.  Russell,  46  Cal. 
21.) 

Cited  67  Cal.  125;  65  Cal.  108;  15  Nev.  91;  4 
Utah,  63. 

69.  In  impaneling  a  jury  in  a  criminal  case 
twelve  names  must  be  drawn  from  the  box, 
and  the  defendant  must  be  allowed  to  ex- 
amine the  whole  twelve  before  exercising  his 
right  of  peremptory  challenge  as  to  any. 
(People  V.  Riley,  65  Cal.  107.) 

Cited  2  Idaho,  631. 

70.  It  is  error  for  court  to  direct  clerk  to 
draw  but  one  name  at  a  time,  and  require  the 
parties  to  examine  him  for  cause,  and  inter- 
pose, if  at  all,  a  peremptory  chaUen^  before 
another  name  is  drawn,  and  then  direct  him 
to  be  sworn  to  try  the  case.  (People  v.  Scog- 
gins, 37  Cal.  676.) 

Order  exdudingjurors  does  not  deprive  of 
public  trial.    See  Cfrimiual  Law,  487. 
Challenge  to  the  panel.    See  poet,  VII,  3. 

5.  Error  in  Objoethn,  How  InHrpoood  and  iffoct  of. 

71.  Impaneling  of  jury  is  part  of  trial 
within  the  meaning  of  the  code,  and  any  rul- 
ing of  the  court  witn  respect  thereto,  or  upon 
challenges  interposed,  if  erroneous,  is  an  error 
of  law  occurring  at  the  trial  to  be  presented  by 
a  bill  of  exceptions  or  statement,  and  not  an 
irre^larity  to  be  presented  by  affidavits,  on 
motion  for  new  trial.  (Siloox  v.  Lang,  78  Cal. 
118.) 

72.  If  defendant,  in  criminal  action,  omits 
to  interpose  his  objection  to  any  irregularity 
that  occurs  in  the  drawine  and  impaneling 
of  a  trial  jury  at  the  time  the  same  occurs,  he 
is  deemed  to  have  waived  the  same,  and  ob- 
jections cannot  for  the  first  time  be  raised  on 
a  motion  for  a  new  trial.  (People  v.  Coffman, 
24  Cal.  230.) 

Cited  92  Cal.  249;  3  Nev.  75;  17  Nev.  279;  1 
N.  Dak.  40. 


7S.  Unlets  irregularity  oomplainad  of  in 
formation  of  juir  goes  to  merits  of  the  trial, 
or  leads  to  the  inference  of  improper  influence 
upon  their  conduct,  their  veraict  should  not 
be  disturbed.    (Thrall  v.  Smiley,  9  Cal.  529.) 

Summoning,  objections  first  taken  on  ap- 
peal.   See  Appeals,  XI,  14.  e. 

Impaneling,  objection  nrst  taken  on  ap* 
peal.    See  Appeals,  XI,  14,  e. 

Error  in  impandment  of  jury  is  not  preju- 
dicial, when.  See  Estates  of  DeoMsed  Per- 
sons, 489. 

Review,  error  in  drawing  jury,  how  pre- 
sented for.    See  Appeals,  Yll,  7. 

T*  QvallJleatloas  of  Jvrors. 
/.  Burdon  of  Showing  Dioq&ali§eation. 

74.  The  burden  of  establishing  the  incom- 
petency of  a  Juror  is  cast  upon  the  party  as- 
serting it.  The  juror  is  presumed  to  be  com- 
petent until  his  incompetence  is  affirmativelv 
established.  (People  v.  Brotherton,  47  Caf. 
388.) 

2,  Compotone/  /•  Quootion  for  Court;  Powor  of 

Judgo  to  Exeuoo. 

75.  Competency  of  juror  must  be  deter- 
mined by  court,  and  not  by  the  juror.  ( People 
V.  Woods,  29  Cal.  635. ) 

76.  The  court  may,  of  its  own  motion,  for 
any  good  reason,  excuse  a  qualified  juror 
from  sittinff  on  the  panel  in  a  criminal  case ; 
and  this  wul  not  be  error  if  the  defendant  is 
tried  by  a  jury  of  lawful  men.  (People  t* 
Aroeo,  32  Cal.  to.) 

Cited  32  Cal.  72;  5  CoL  71,  279;  11  Nev.  326. 

77.  A  party  on  trial  is  entitled  to  a  lawful 
jury,  \  ut  is  not  entitled,  as  a  matter  of  abso- 
lute right,  to  have  the  first  juror  who  is  called 
and  possesses  all  the  statutory  qualifications 
sit  in  his  case.  (People  v.  Arceo,  32  Cal.  to. ) 
Cited  85  Cal.  356. 

78.  The  right  of  a  party  to  an  action  to 
have  the  cause  tried  by  an  impartial  jury  does 
not  ^ive  him  the  right  to  have  it  tried  by  any 
particular  jurors,  and  the  act  of  the  court  in 
excusing  a  juror  does  not  pive  an  available 
exception  to  a  party  objecting  thereto,  even 
if  such  juror  is  oompetont  to  act  in  the  case. 
(Asevado  v.  Orr,  100  Cal.  293.) 

79.  Where,  on  indictment  for  murder,  the 
court  directed  the  clerk  to  call  «nd  impanel 
the  jury,  and  defendant  objected  that  several 
of  theiurorsof  the  original  panel  had  been 
excusea  without  his  consent,  and  that  there 
was  not  a  full  panel  present,  held  that  the 
court  properly  overruled  the  objection.  (Peo- 
ple v.  Lee,  17  Cal.  76.) 

Power  to  excuse  where  jurors  speak  differ* 
ent  languages.    See  post,  V,  5. 

$.  Rooidoneo:  Boing  on  AooooomonUrolL 

80.  By  the  common  law  the  trial  of  all 
crimes  is  required  to  be  by  a  jury  selected 
from  the  vicinage  or  county  where  the  crime  is 
alleged  to  have  been  committed.  (People  v. 
Powell,  87  Cal.  348.) 

Cited  96  Cal.  137, 138. 

81.  A  citiaen  of  this  stato  who  has  resided 
in  the  county  fourteen  days,  and  then  been 
absent  for  some  months  from  the  stato  with 
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the  intontUm  of  letaming  to  reside  in  the 
county,  and  has  returned  and  rerided  some 
fourteen  days  in  the  county,  is  a  competent 
juror,  his  residence  dating  from  his  first 
residence,  and  not  from  his  return,  (People 
T.  Stonecifer,  6  Cal.  405.) 

82.  To  render  a  person  competent  to  act  as 
a  juror  he  must  be  an  elector  of  the  county 
in  which  he  is  returned,  and  have  resided  in 
the  county  thirty  days*  (Sampson  y.  Schaf- 
fer,  3  Oal.  KKT.) 

83.  Under  the  Jury  Act  (Stats.  1863.  sec.  1, 
subd.  3,  p.  630),  a  person  otherwise  qualified  is 
not  a  competent  juror  unless  he  has  been  '^as- 
sessed  on  the  last  assessment-roll  of  his  town- 
ship or  county,  on  real  or  personal  property, 
or  both,  belonging  to  him,  if  a  resident  at  the 
time  of  the  assessment."  (People  v,  Thomp- 
son, 34  Cal.  671.) 

4.  Conaci0ntiQu$  Scruplw;  PnJudieB  Agam$t  Cir- 
eumatanHat  Evidane; 

84.  Subdivision  8  of  section  1074  of  the 
Penal  Code,  which  proyides  for  the  peremp- 
tory challenge  of  jurors  who  entertain  such 
conscientious  opinions  as  would  preclude 
their  finding  a  defenduit  guilty  of  an  offense 
punishable  with  death,  applies  to  all  prose- 
cutions for  murder,  although  the  crime  of 
murder  is  not  necessarily  punishable  by 
death.    (People  v.  Majors,  65  Cal.  138.) 

85.  Where  a  juror,  in  a  capital  case,  after 
being  sworn  to  answer  questions  concerning 
his  competency,  says  that  he  entertains  such 
conscientious  scruples  as  would  preclude  his 
finding  the  defendant  guilty  of  an  offense 
punishable  with  death,  and  the  district  attor- 
ney challenges  him  on  the  ground  of  implied 
bias,  the  challenge  should  be  allowed.  (Peo- 
ple T.  Sanches,  24  Cal.  17.) 

86.  Cn  the  trial  of  an  indictment  for  grand 
larceny,  punishable  with  imprisonment  or 
death,  at  the  discretion  of  the  jury,  a  person 
called  as  a  juror,  and  accepted  by  the  pris- 
oner, was  aflked  by  the  pnnecuting  attorney, 
"  whether  he  had  any  conscientious  scruples 
against  the  infiiction  of  capital  punishment"? 
To  which  he  answered  that  he  would  bans  a 
man  for  murder,  but  would  not  hang  him  for 
stealing.  The  court,  therefore,  allowed  the 
prosecuting  attomev  to  challenge  the  juror 
for  cause.  Held,  that  this  was  not  error. 
(People  T.  Tanner,  2  Cal.  257.) 

87.  Where  a  juror,  in  a  capital  case,  was 
asked  if  he  entertained  such  conscientious 
opinions  as  would  preclude  him  from  finding 
the  defendant  guilty,  when  the  offense 
chaiged  was  punishable  with  death,  to  which 
he  answered  that  he  was  opposed  to  capital 
punishment  on  principle,  held,  that  it  was 
error  to  sustain  the  challenge,  for  cause,  by 
the  prosecution  on  such  answer.  (People  y. 
Stewart,  7  Cal.  140. ) 

Cited  8  Cal.361;45Cal.l42;  96  Cal.  128;  5 
Col.  279,  280;  16  Ney.  309;  2  N.  Dak.  522. 

88.  Conscience  and  principle  haye  a  distinct 
and  separate  meaning,  well  recognised,  and  it 
must  be  presumed  that  the  legislature  employ 
words  with  reference  to  their  correct  signin- 
cation.    (People  y.  Stewart,  7  Cal.  140.) 

89.  The  court  may  refuse  to  allow  further 
examination  of  jurors  who  express  conscien- 


tious scruples  asainst  conyiction,  when  the 
penalty  is  death,  after  becoming  satisfied 
that  such  opinions  existed.  (reople  y« 
Goldenson,  76  Cal.  328.) 

90.  Upon  a  challenge  of  the  district  attor* 
ney  to  a  juror  the  latter  said,  on  his  exami- 
nation, that  he  would  not  conyict  on  circum- 
stantial eyidence.  Held,  that  the  challenge 
was  properly  sustained.  (People  y,  Ah 
Chung,  54  Cal.  398.) 

Cited  16  Ney.  108. 

5.  Undantanding  of  tho  Language 

91.  The  proyiso  to  the  act  concerning  jurors, 
excepting  the  counties  of  Monterey,  etc.,  from 
the  proyisions  of  the  act  which  requires  the 
juror  to  understand  the  language  in  which  the 
proceedings  of  the  court  are  had,  does  not  de- 
priye  the  court  in  one  of  the  excepted  coun- 
ties of  the  power  to  excuse  jurors  of  its  own 
motion  when  those  on  the  same  panel  speak 
seyeral  differen  t  languages.  ( People  y .  A  rceo, 
32  Cal.  40.) 

92.  Such  proyiso  can  haye  effect  by  con- 
struing it  to  mean  that  a  want  of  sufficient 
knowledge  of  the  language  in  which  the  pro- 
ceedinffs  of  the  courts  are  had  is  not  a  legal 
disqualification  of  a  juror,  but  that  the  court 
may  require  in  its  discretion  all  the  jurors  on 
the  same  panel  to  understand  the  same  lan- 
guage,   (reople  y.  Arceo,  32  Cal.  40.) 

9.  Whor§  Msri  art  SuceoaaivB  Similar  Cauaaa  of 

Action. 

93.  That  a  jury  has  just  tried  a  case  inyolying 
the  liability  of  defendant  for  a  similar  cause 
of  action,  depending  on  the  same  general  con- 
siderations, does  not  render  the  jury  incom- 
petent to  sit  in  the  subsequent  case.  (Algier 
y.  Steamer  Maria,  14  Cal.  167.) 

94.  So  with  regard  to  an  indiyidual  juror. 
(Algier  y.  Steamer  Maria,  14  Cal.  167.) 

7.  Examination  of  Juror  aa  to. 

95.  Defendant  in  criminal  case  has  right  to 
question  jurors  whether  they  haye  formed 
or  expressed  an  opinion  relatiye  to  the  guilt 
or  innocence  of  the  accused  without  first  chal- 
lenging them  for  cause,  and  it  is  error  to  com- 
pel him  to  do  so.  (People  y.  Backus,  5  Cal. 
275.) 

Cited  62  Cal.  880. 

96.  In  impaneling  a  jury  each  party  has  a 
right  to  put  questions  to  a  juror  to  show  not 
only  that  there  exist  proper  grounds  for  a 
challenge  for  cause,  but  to  elicit  facts  to  en- 
able him  to  decide  whether  he  will  make  a 
peremptory  challenge.  (Watson  y.  Whitney, 
23  Cal.  375.) 

Cited  57  Cal.  103;  62  Cal.  382. 

97.  A  party  has  the  right  to  put  questions 
to  a  juror,  to  show,  not  only  that  there  exists 
proper  grounds  for  a  challenge  for  cause,  but 
to  elicit  facts  to  enable  the  party  to  decide 
whether  or  not  he  will  make  a  peremptory 
challenge.    ( People  y.  Car  Soy,  57  Cal.  102. ) 

98.  In  an  examination  of  trial  jurors  as  to 
their  competency,  in  a  criminal  case,  the  de- 
fendant IS  not  restricted  to  the  inquiry 
whether  the  juror  can  try  the  case  and  render 
a  yerdict  under  the  law  as  declared  by  the 
court,  and  upon  the  eyidence  adduced,  with* 
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oat  regard  to  unr  preTionaly  formed  opinion. 
(People  T.  Woocb,  29  Gal.  685.) 

99.  It  ia  proper  practice  to  examine  a  juror 
on  his  voir  dire,  generally,  as  to  his  qualifica- 
tions, with  the  view  to  obtain  information 
upon  which  to  rest  a  specific  challenge.  Im- 
mediately after  such  preliminary  examina- 
tion is  closed  the  challenge  should  be  made, 
distinctly  stating  the  causes.  The  district 
attorney  can  then  except  to  the  challenge,  or 
deny  the  facts  it  alleges ;  that  is,  he  can  de- 
mur to  its  sufficiency,  or  join  issue  on  the 
truth  of  its  ayerments.  If  the  latter  course 
be  adopted  the  juror  can  be  further  ex- 
amined, other  witnesses  called,  and  the  mat- 
ter then  submitted  to  the  court.  (People  v. 
Reynolds,  16  Gal.  128. ) 

Gited  37  Gal.  690;  62  Gal.  881;  14  Nev.  450; 
15  Nev.  81,  91. 

100.  In  a  criminal  prosecution,  where  the 
attorney  for  the  defendant,  on  the  voir  dire 
examination  of  a  juror,  asks  him  h3rpothetical 

auestions  based  upon  his  theory  of  the  case, 
\ie  district  attorney  on  cross-examination 
may  ask  the  juror  whether  he  would  regard 
the  defendant  as  innocent  if  certain  hypo- 
thetical facts  related  to  him  were  true ;  and 
the  answer  of  the  juror  in  the  negative  does 
not  show  any  bias  aninst  the  defendant. 
(People  T.  Gopsey,  71  Gal.  548.) 

101.  It  is  within  the  sound  discretion  of 
the  court  to  allow  leading  questions  to  be 
asked  of  jurors  upon  their  voir  dire.  (People 
V.  Ah  Lee  Boon,  97  Gal.  171.) 

102.  In  a  capital  case,  where  a  juror  on  his 
examination  on  his  voir  dire  by  defendant 
stated  that  he  had  formed  and  expressed 
an  unqualified  opinion,  etc.,  the  defendant 
should  have  challenged  him  for  cause;  but 
where  he  did  not  challenge  him,  but  passed 
him  to  the  prosecution  for  examination,  on 
which  the  juror  stated  that  his  opinion  was 
formed  by  reading  the  newspapers,  where- 
upon the  prosecution  accepted  the  juror,  and 
the  defense  desired  to  question  juror  further 
for  cause,  which  was  denied,  but  a  peremptory 
challenge  allowed,  held,  not  to  be  error.  (Peo- 

Sle  V.  Stonecifer,  6  Gal.  405.) 
ited  48  Gal.  32;  15  Nev.  96;  1  N.  Mex.  547. 

103.  Even  if  not  in  strict  conformity  with 
the  statute,  the  court  below  must  of  neces- 
sity be  vested  with  a  reasonable  discretion  in 
determining  the  preliminaries  of  a  criminal 
trial.    (People  v.  Stonecifer,  6  Gal.  405.) 

Refusing  further  examination,  when 
proper.    See  ante,  89. 

Examination  of  juror  and  evidence  to  show 
bias.    See  post,  VU,  5,  d. 

YI.  Jmry  on  Trial  •f  Aliens. 

104.  Aliens  accused  of  a  crime  are  not  en- 
titled to  be  tried  bv  a  jurv  composed  of  one- 
half  aliens*  (People  v.  Ghin  Mook  Sow,  51 
Gal.  597.) 

Til.  ChaUenge  of  Jnron« 
/.  Instructing  aa  ft  Right  of, 

105.  Though  it  is  error  for  the  court  to  fail 
to  instruct  defendant  that  if  he  intends  to 
challenge  an  individual  juror,  when  the  juror 
appears  and  before  he  is  sworn,  still  if  it  ap- 


pears from  the  record  that  the  defendant's 
rights  were  fully  understood  by  him  and  his 
counsel,  and  that  the  privilege  of  challenging 
jurors  was  actually  exercised,  the  error  is 
without  prejudice  to  any  substantial  right, 
and  is  not  ground  for  reversing  the  jn^hpient 
of  conviction.  (People  v.  O'Brien,  w  CbI. 
488.) 

106.  Judgment  in  a  criminal  case  will  not 
be  reversed  for  failure  of  the  court  to  inform 
the  defendant  that  if  he  intended  to  challenge 
an  individual  juror  he  must  do  so  before  the 
juror  is  sworn,  if  it  appears  that  the  defend- 
ant was  not  prejudiced  by  the  omission* 
(People  V.  Mortier,  58  Gal.  262.) 

Gited  76  Gal.  847 ;  88  Gal.  489 ;  92  Gal.  506. 

107.  Defendant  in  criminal  action,  when 
represented  by  counsel,  suffers  no  prejadice 
from  the  neglect  of  the  court  to  inform  him  of 
his  rights  to  challenge  jurors  as  provided  by 
the  Penal  Gode,  though  the  court  should 
never  allow  such  a  point  to  get  into  the  case. 
(People  V.  Ellsworth,  92  Gal.  594.) 

Notifying  defendant  as  to  peremptory  chal- 
lenges.   See  post,  200. 

2.  Sovranea  of  Whoro  Dofondairto  7fM  Togethor. 

108b  Where  several  defendants  are  tried  to- 
gether they  are  not  allowed  to  sever  their 
challenges,  but  all  must  join  therein.  This 
applies  aa  well  to  peremptory  as  to  challenges 
for  cause.  (People  v.  McGalla,  8  Gal.  801.) 
Gited  8  Utah,  143. 

3.  Chailongo  to  tho  Punot;  Hormn  ef  Wlmt  Cd«- 

otrtutoo  PunoL 

109.  Word  "  panel "  indudea  within  its  de- 
finition jurors  returned  upon  special  venire 
to  fill  out  the  deficiency,  after  the  regular 
"panel"  has  been  exhausted.  (People  y« 
Goyodo,  40  Gal.  586.) 

110.  When  the  panel  is  formed  from  persona 
whoae  names  are  not  drawn  as  jurors  a  chal- 
lenge  to  the  venire  is  in  effect  a  challenge  to 
the  panel.    (People  v.  Welch,  49  Gal.  174.) 
Gited  92  Gal.  267. 

111.  Amended  challenge  to  panel  of  jurors 
is  a  substitute  for  the  originiaL  (People  v. 
Brown,  48  Gal.  253.) 

112.  If  a  panel  of  jurors  drawn  for  a  session 
of  the  superior  court  is  incompetent  to  tiy  a 
defendant,  or  the  act  of  the  juoge  in  ordering 
the  jurors  drawn  is  void  as  to  such  defendant 
the  objection  should  be  taken  by  a  challenge 
to  the  panel,  and  cannot  be  raised  for  the  first 
time  alter  verdict.  (People  v.  Ah  Lee  Doon, 
97  Gal.  171.) 

113.  There  is  but  one  sround  of  challenge 
to  the  panel  which  is  uiat  the  officer  who 
summoned  the  jurors  was  biased.  (People  v. 
Welch,  49  Gal.  174.) 

Gited  92  Gal.  253. 

114.  Ghallenge  may  be  made  to  panel  on  ac- 
count of  any  bias  of  officer  summoning  them, 
which  would  be  good  ground  of  challenge  to  a 
juror.    (People  v.  Goyodo,  40  Gal.  586. ) 

115.  Gourt  may  properly  disallow  challenge 
to  a  panel  of  jurors  specially  summ<med,  for 
bias  of  the  sheriff  and  his  deputies,  when  Uieir 
examination  shows  that  there  is  no  foundation 
in  fact  for  the  charge.    A  challenge  to  the 
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entire  panel  of  trial  jutotb  will  not  be  reviewed 
when  the  tranacript  does  not  discloee  any  evi- 
dence offered  in  sapport  thereof*    (People  t. 
Goldeneon,  76  Cal.  828.) 
Cited  02  Cal.  267. 

116.  No  regular  i>anel  having  been  drawn 
and  summoned,  the  court  ordered  thirty-six 
jurors  to  be  summoned,  which  was  done,  and 
twenty-seven  of  them  appearing^  the  court 
caused  their  names  to  be  placed  in  a  box,  of 
which  twelve  were  drawn  to  constitute  a  trial 

t'ury.    Held,  not  to  be  ground  for  challenge 
>y  the  defendant  to  the  whole  panel.    ( People 
V.  Stuart,  4  Cal.  218.) 
Cited  21  Cal.  408;  43  Cal.  849. 

117.  It  is  not  a  good  ground  of  challenge  to 
the  i»anel  of  trial  jurors  in  the  district  court 
that  it  was  not  drawn  and  selected  as  required 
in  sections  14  and  15  of  the  act  concerning 
jurors,  but  was  obtained  by  an  order  of  the 
court  under  the  sixteenth  section  of  the  same 
act  after  the  commencement  of  the  term,  and 
without  any  attempt  having  been  made  to 
comply  with  the  preceding  sections.  (Peo- 
ple V.  Vance,  21  Cal.  400.) 

Cited  43  Cal.  849. 

118.  An  immaterial  departure  from  the 
forms  prescribed  by  articles  III  and  IV,  chap- 
ter I,  title  III,  of  the  Code  of  Civil  Procedure, 
with  respect  to  the  drawing  and  return  of  the 
jury,  such  as  does  not  deprive  a  defendant  of 
an  opportunity  to  secure  a  competent  and  im- 
partial jury,  is  not  a  ground  for  challenge  to 
the  panel.    (People  v.  Davis,  78  Cal.  855. ) 

119.  If,  when  the  drawn  panel  is  exhausted, 
the  court  improperly  directs  the  coroner  to 
serve  a  special  venire,  the  defendant  cannot 
take  advantage  of  the  error  by  a  challenge  to 
the  panel,  on  the  ground  that  the  coroner  is 
not  qualined  to  serve  the  venire.  (People  v. 
Welch,  49  Cal.  174.) 

120.  It  is  no  ground  of  challenge  to  the 
panel  that  no  order  for  the  jury  was  made  be- 
fore the  commencement  of  the  term*  (People 
V.  Ah  Chung,  54  Cal.  398.) 

Cited  60  CdT.  111. 

121.  Upon  an  information  for  larceny  a 
special  jury  was  summoned  by  order  of  the 
court  from  the  body  of  the  county,  and  a 
challenge  to  the  panel  was  interposed  by  the 
defendimt.  It  appeared  that  the  number  of 
grand  and  special  jurors  for  the  year  1881  had 
been  desisnated  by  an  order  of  the  court,  but 
that  at  toe  date  of  the  trial  (January  27. 
1881)  there  had  been  no  meeting  of  the  board 
of  supervisors,  and  consequently  no  list 
selected.  Held,  the  challenge  was  properly 
disallowed.    (People  v.  Lopez,  59  Cal.  362.) 

122.  The  fact  that  some  of  the  jurors  sum- 
moned in  a  criminal  case  upon  a  second  special 
venire  had  also  been  summoned  upon  the  first 
special  venire,  to  which  a  challenge  to  the  en- 
tire panel  had  been  sustained  liy  the  court, 
upon  the  ground  of  the  bias  and  prejudice  of 
the  deputy  sheriff  who  summoned  them,  fur- 
nishes no  ground  to  a  challenge  of  the  entire 
panel  of  the  second  venire.  Whatever  objec- 
tions might  be  had  to  the  second  panel  should 
be  presented  as  challenges  to  individual  ju- 
rors.   (People  V.  Vincent,  95  Cal.  425.) 

123.  It  is  not  error  to  disallow  a  challenge 
to  a  panel  of  jurors  composed  of  persons  sum- 


moned by  order  of  the  court  from  the  bystand- 
ers where  the  challenge  is  not  based  upon 
any  of  the  grounds  specified  in  the  code. 
(People  V.  Darr,  61  Cal.  554.) 

124.  Cn  a  challenge  to  the  panel  of  jurors  in 
a  criminal  case  the  defendant  cannot  offer 
his  ex  parte  affidavit  in  evidence  in  support 
of  the  challense.  On  such  challenge  tfiere 
must  be  an  oral  examination  of  the  witnesses 
in  open  court,  where  they  may  be  cross-ex- 
amined.   (People  V.  Brown,  48  Cal.  253.) 

125.  A  defendant  cannot,  by  incorporating 
his  ex  parte  affidavit  into  his  statement  of  the 
grounds  of  challenge  to  the  panel  of  jurors, 
make  it  evidence  of  the  facts  averred  in  the 
statement.    (People  v.  Brown,  48  Cal.  253.) 

Irregularity  in  summoning.  See  ante,  lY,  2. 

4.  SpecifleattonB  of  Oroynd$  a/. 

126.  Challenge  of  juror  in  criminal  case 
must  specify  particular  ground  of  challenge. 
If  for  bias,  it  must  state  what  kind  of  bias, 
and  the  paxticular  cause  from  which  such  bias 
is  to  be  inferred.  (People  v.  Benfrow,  41 
Cal.  37.) 

Cited  43 Cal. 448;  49  Cal. 242;  61  Cal.  549;  11 
Nev.  107. 

127.  General  challenge  of  juror  for  cause, 
without  specification  of  particular  grounds,  is 
insufficient.  The  statute  enumerates  several 
different  nounds  for  which  such  challenges 
may  be  ttuk:en,  and  a  designation  of  the  one 
upon  which  any  particular  challenge  rests  is 
essential  to  its  consideration  by  this  court. 
It  is  not  sufficient  to  say^  "  I  onallen^e  the 
juror  for  cause,"  and  then  stop.  (Paige  v. 
O'Neal,  12  Cal.  488.) 

Cited  2  Nev.  231 ;  6  Nev.  129. 

Challenge  for  bias,  specification  of  grounds 
of.    See  postjYII,  5,  f. 

5.  Mia9. 

a.  Partiality  or  Prejudice;  Herein  of  Baoe 

Prejudice. 

128.  Juror  is  not  necessarily  incompetent 
because  he  is  not  impartial ;  and  proof  that  a 
fair  and  impartial  jury  cannot  be  obtained  is 
not  equivalent  to  proof  that  no  jury  can  be 
obtained.  (People  v.  Powell,  87  Cal.  348.) 
Cited  96  Cal.  137, 138. 

129.  One  who  declares  that  he  knows  de- 
fendants, and,  if  the  testimony  was  evenly  bal- 
anced, he  would  incline  to  their  side,  but 
would  decide  against  them  if  the  testimony 
was  against  them,  and  that  he  would  do  his 
duty  as  a  juror,  under  the  instructions  of  the 
court,  is  a  competent  juror.  (McFadden  v. 
Wallace,  38  Cal.  51.) 

130.  Law  contemplates  that  every  juror 
who  sits  in  cause  shall  have  mind  free  from 
ijl  bias  or  prejudice  of  any  kind,  and  if  a 
juror  is  prejudiced  in  any  manner,  he  is  not 
a  proper  person  to  sit  in  the  jury-box.  (Peo- 
ple V.  Beyes,  5  Cal.  847.) 

131.  Prejudice  is  a  state  of  mind  which,  in 
the  eye  of  the  law,  has  no  degrees.  (People 
V.  Beyes,  5  Cal.  347.) 

132.  That  a  juror  was  formerly  connected 
with  the  police  department  of  San  Francisco, 
and  had,  generally,  an  unfavorable  opinion 
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of  peraonB  aociMed  of  crime,  is  no  diaqpalifica- 
tioiu    (People  t.  Reynolds,  16  Gal.  128.) 

183.  If  the  juror  had,  as  a  member  of  a 
secret  society,  taken  oaths  whicn  would  pre- 
judice him  against  foreigners,  he  was  grossly 
unfit  to  sit  as  a  juror.  (People  y.  Reyes,  6 
Gal.  847.) 

b.  Actual  Bias. 

134.  To  establish  actual  bias  upon  part  of 
juror,  there  must  be  shown  the  existence  of  a 
state  of  mind  on  his  part  in  reference  to  the 
case,  or  to  either  of  the  parties,  which  will 
prevent  him  from  acting  with  entire  impar- 
tiality, and  without  prejudice  to  the  substan- 
tial rights  of  either  party ;  and  where  the  tes- 
timony fails  to  show  that  there  existed  in  the 
mind  of  a  juror  any  prejudice  either  with  ref- 
erence to  the  facts  oi  the  case  or  the  parties 
to  the  action,  a  ohallense  for  actual  bias  is 
properly  denied.    (Peoxue  v.  Wong  Ark,  96 

135.  Whether  the  state  of  mind  of  a  juror  is 
such  as  to  oonstitute  actual  bias  within  the 
meaning  of  section  1673  of  the  Penal  Gode  de- 
fining that  term  is  a  (question  of  a  fact  to  be 
determined  by  the  trial  court,  in  the  deter- 
mination of  'which  the  court  must  find 
whether  anv  opinion  which  the  juror  may 
have  formea  WHS  founded  upon  public  rumor, 
statements  in  public  journals,  or  common 
notoriety;  and  the  trial  court's  decision  upon 
these  points,  when  the  eyidence  disclosed 
upon  the  examination  of  the  juror  is  suscepti* 
bie  of  different  constructions,  will  not  be  re- 
versed upon  appeal.  Where,  however,  there 
is  an  entire  absence  of  evidence  to  support 
the  finding  of  the  court  that  the  juror's  opin- 
ion is  founded  upon  public  rumor  or  common 
notoriety,  the  action  of  the  court  will  be  re- 
versed upon  appeal.  (People  v.  Wells,  106 
Gal.  227.) 

c.  Implied  Bias ;  Formation  or  Expression  of 

Opinion* 

136.  The  ^'unqualified  opinion"  intended 
by  the  statute  usually  involves  a  belief  in  the 
facts,  as  well  as  a  conclusion  from  them ;  and 
although  a  juror  may,  from  reading  or  hear- 
ing a  statement  of  the  facts,  draw  an  infer- 
ence from  it  which  amounts  to  an  opinion, 
still,  if  this  influence  or  opinion  be  concntionaf 
or  qualified — for  example,  if  it  depend  upon 
the  facts  tumins  out  as  stated  in  the  account 
read  or  heard — ^uie  juror  is  not,  as  a  matter  of 
law,  disqualified  on  an  exception  for  implied 
bias.    (People  v.  Reynolds,  16  Gal.  128.) 

187.  The  terms  "unaualified  opinion  or  be- 
lief" were  used  to  denne  the  nature  of  the 
opinion  or  belief  formed  or  expressed,  to  dis- 
tinguish between  a  mere  h3rpothetical  opin- 
ion, or  a  mere  casual  impression,  and  a  de- 
cided or  fixed  opinion.  (People  v.  Reyncdds, 
16  Gal.  128.) 
Gited  46  Gal.  79;  59  Gal.  854;  9  Mont.  38;  8 

Nev.  429,  460;  3  Utah,  141. 

138.  The  juror  mi^ht,  where  he  had  formed 
an  unqualified  opinion,  under  some  circum- 
stances, be  excluded  for  actual  bias;  for  in- 
stance, where  a  case  depended  upon  circum- 
stances not  of  themselves  conclusive,  if  a 
juror  had  an  opinion  which  gave  conclusive 
force  to  one  or  more  of  such  circumstances,  it 


might  show  th«t  actual  bias  which  would 
preclude  him  from  fairly  trying  the  issue. 
(People  T.  Reynolds,  16  (3al.  128.) 

189.  Where  a  juror,  in  a  trial  for  murder, 
stated  on  his  voir  dire  that  he  had  expressea 
an  opini<«  as  to  the  guilt  or  innocence  of  the 
prisoner,  and  that  such  opinion,  when  ex* 

grossed,  was  without  qualification,  held,  that 
e  was  properly  challenged  by  the  prisoner, 
and  should  have  been  rejected,    (reoj^e  v. 
WUliams,  6  Gal.  206.) 
Gited  62  Gal.  879,  380;  11  Nev.  61. 

140.  In  criminal  cases  it  is  a  good  ground 
of  challenge  of  a  iuror  that  he  has  expressed 
an  opinion  as  to  the  guilt  or  innocence  of  the 

grisoner  upon  what  he  had  heard  at  the  time 
e  expressed  the  opinion,  and  that  at  the 
time  he  so  expressed   it  he  expressed  no 

Qualification.     (Peo^e  v.  Gottle,  6  Gal.  227.) 
ited  8  Gal.  361 ;  41  Gal.  642;  43  Gal.  531,532; 
45  Gal.  142 ;  49  Gal.  184. 


141.  The  intention  of  the  legislature  was  to 
exclude  from  the  junr-box  every  one  who  had 
formed  an  unqualined  opinion,  or,  having 
formed  an  opinion,  had  expressed  it  without 
qualification.     (People  v.  Gottle,  6  Gal.  227.) 

142.  An  unqualified  expression  of  an  opin- 
ion, even  though  the  opinion  itself  be  of  a 
(jualified  character,  is  ground  of  challenge  for 
implied  bias.    (People  v.  Brotherton,  43  Gal. 

Gited  45  Gal.  142. 

143.  The  statute  makes  the  expression  of  an 
unqualified  opinion  in  law  bias,  which  cause, 
of  itself,  excludes  the  juror;  but  the  expres- 
sion of  a  less  decided  opinion,  though  it  does 
not.  as  a  matter  of  law,  exclude  him^  may  be 
Bufiident  in  itself,  or  in  connection  with  other 
proof,  to  exclude  nim,  if,  in  the  judgment  of 
the  triers,  from  what  they  can  discover  of  the 
character  of  the  juror,  this  expression  or  these 
other  ciroumstances  would  render  him  not 
entirely  impartial.  (People  v.  Reynolds,  16 
Gal.  12k.) 

144.  The  unqualified  expression  of  an  opin- 
ion as  to  the  guilt  or  innocence  of  a  prisoner 
on  trial  is  ground  of  challensfe  of  a  juror  for 
implied  bias.  (People  v.  Edwards,  41  Gal. 
64(h) 

Gited  43  Gal.  581. 

145.  It  is  no  answer  to  such  challenge  to  say 
that,  in  the  mind  or  thought  of  the  party 
challenged,  the  opinion  was  qualified,  though, 
in  its  form  of  expression,  it  was  unqualified. 
The  admitted  fact  being  that  he  had  unquali- 
fiedly expressed  his  opinion  upon  the  ques- 
tion of  the  guilt  or  innocence  oi  the  prisoner, 
he  was  thereby,  in  judgment  of  law,  incom- 
petent to  serve  as  a  juror.  (People  v.  Ed- 
wards, 41  Gal.  640.) 

146.  The  declaration  of  a  juror  before  trial, 
that  '*  the  people  ought  to  take  prisoner  out 
of  jail  and  hang  him,"  renders  nim  incom- 
petent to  try  the  case ;  and,  where  a  verdict 
of  guilty  has  been  found  bv  such  juror,  the 
court  £ould  grant  a  new  trial.  (People  v* 
Plummer,  9  Gal.  298.) 

Gited  43  Gal.  116,  147;  19  Gol.  215;  3  Mont. 
526;  6  Nev.  349. 

147.  The  test,  under  our  statute,  of  exclu- 
sion of  juror  for  implied  bias  in  criminal  cases 
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is,  that  he  has  fonned  or  exprested  an  an- 
qnalifled  .opinion  of  belief  in  the  guilt  or  in- 
nocence of  the  aocuaed.  To  exclude  the 
juror,  he  muBt  have  a  settled  conviction  of 
the  guilt  or  innocence  of  the  accused,  or  must 
have  expressed  such  conviction.  (People  v. 
Reynolds,  16  Cal.  128.) 

148.  In  order  to  render  a  Juror  called  in  a 
criminal  case  incompetent  on  the  sround  of 
implied  bias  it  must  appear  that  ne  enter- 
tains a  fixed  and  settled  conviction  of  the 
suilt  or  innocence  of  the  defendant,  or  that 
ne  has  expressed  such  conviction.  (People 
V.  King,  27  Cal.  607.) 

Cited  9  Mont.  88. 

149.  Point  to  be  determined  as  to  qualifica- 
tion is  whether,  at  time  of  his  examination, 
he  has  an  unqualified  opinion  as  to  the  guilt 
or  innocence  of  the  accused,  and  not  what 
might  be  the  state  of  his  mind  after  hearing 
the  evidence.  (People  v.  Johnston,  46  Cal. 
78.) 

160.  When,  after  proper  investigation  had. 
doubts,  more  or  less  grave,  as  to  the  actual 
state  of  mind  of  the  Juror  still  remains,  the 
challenge  for  implied  bias  should  be  allowed. 
(People  V.  Brotherton,  48  Cal.  680.) 

161.  A  challenge  for  cause  is  warranted 
where  the  juror,  on  his  voir  dire,  states  that 
it  would  require  proof  to  change  the  opinion 
then  existing  in  his  mind.  (People  v.  Gehr, 
8  Cal.  369.) 

Cited  3  Mont.  626* 

162.  The  fact  that  the  Juror  savs  that  he 
could  try  the  cause  impartially  will  not  make 
him  competent.  The  life  or  libertv  of  a  citi- 
len  is  not  to  be  committed  to  the  aecision  of 
those  whose  prejudices  and  pride  of  opinion 
are  enlisted  against  him.  (People  v.  Gehr, 
8  Cal.  359.) 

163.  A  person  is  not  disqualified  as  a  juror 
in  a  cause  because  he  has  formed  an  opinion 
from  what  he  has  heard  concerning  the  guilt 
or  innocence  of  the  accused  which  it  would 
require  evidence  to  remove,  if  the  opinion  is 
not  an  unqualified  one,  and  the  juror  is  will- 
ing to  give  the  accused  a  fair  trial.  (People 
V.  Brown,  48  Cal.  253.) 

164.  Upon  a  challenge  to  a  juror,  in  a  cap- 
ital case,  for  implied  bias,  he  stated  that  he 
had  formed  an  opinion  as  to  the  g'lilt  or  in- 
nocence of  the  defendant,  but  that  it  was  not 
an  unqualified  opinion,  and  was  rather  in  the 
nature  of  an  impression  than  any  fixed  con- 
clusion. Held,  that  the  challenge  wasproD- 
erly  overruled.  (People  v.  Symonds,  22  Cal. 
348.) 

Cited  60  Cal.  364. 

156.  Where  a  juror  in  a  criminal  proceed- 
ing, upon  examination  as  to  his  qualification 
to  try  the  case,  states  that  he  has  formed  a 
fixed  decided  opinion  in  regard  to  the  guilt  or 
innocence  of  tne  defendant,  a  subsequent 
statement  by  him  on  cross-examination,  that 
his  opinion  is  not  an  unqualified  one,  and 
that  ne  could  try  the  case  and  render  a  ver- 
dict according  to  the  evidence,  notwithstand- 
ing any  previously  formed  opinion,  will  ^ot 
remove  his  disability  as  a  juron  (People  v. 
Weil,  40  Cal.  268.) 
Cited  11  Kev.  108. 


166.  Mere  formation  of  hjrpothetical  opin* 
ions  founded  on  hearsay  or  information,  and 
unaccompanied  with  malice  or  ill-will,  is  not 
sufficient  to  support  a  challenge  for  implied 
bias.  (People  v.  Murphy,  46  Cal.  137.) 
Cited  11  Nev.  326;  16  Nev.  79. 

Formation  or  expression  of  opinion  as  ac- 
tual bias.    See  ante,  138,  et  seq. 

167.  The  fact  that  a  juror  has  formed  or  ex- 
pressed an  unqualified  opinion  may  be  proved 
as  tending  to  establish  the  state  of  mind  of 
the  juror,  but  it  is  the  duty  of  the  trial  court, 
in  such  case,  to  find  against  the  challenge  for 
actual  bias,  if  satisfied  that  the  juror's  opin- 
ion is  founded  upon  common  rumor,  etc.; 
and  that,  notwithstanding  his  opinion,  he 
can  and  will  act  impartially  upon  the  matters 
submitted  to  him.  (People  t*  Cochran,  61 
Cal.  648.) 

168.  A  person  is  not  disqualified  from  sit- 
ting as  a  juror  on  the  trial  of  a  criminal  cause 
on  account  of  his  having  formed  and  ex- 
pressed an  opinion  from  reports,  when  he  de- 
clares, and  the  court  is  satisfied  from  his  ex- 
amination, that  he  can  sit  on  the  jury  with- 
out bias,  that  evidence  can  change  his  opinion, 
and  that  he  will  be  governed  by  the  evidence. 
To  exclude  a  juror  on  the  ground  of  implied 
bias,  under  the  Criminal  Code  of  this  state, 
he  must  have  formed  or  expressed  an  unquali- 
fied opinion  or  belief  that  tne  prisoner  is  guilty 
of  the  offense  charged,  and  upon  this  ques- . 
tion  it  is  for  the  court  to  determine  both  the 
law  and  the  fact.  (People  v.  McCauley,  1 
Cal.  379.) 

Cited  69  Cal.  364;  3  Nev.  460;  9  Mont.  88. 

169.  On  trial  for  murdei  a  juror,  when 
called  for  examination,  stated  that  he  heard 
as  rumor  what  purported  to  be  the  facts  of 
the  case,  but  did  not  hear  it  from  a  witness, 
nor  from  one  professing  to  have  knowledge 
of  the  facts;  and  from  what  he  heard  had 
''formed  an  opinion  as  to  the  guilt  or  in- 
nocence of  the  accused  " ;  that  hehad  no  rea- 
son to  doubt  what  he  had  heard,  and  believed 
it  at  the  time,  and  if  the  facts  turned  out  the 
same  as  he  had  heard  them,  his  ''opinion  was 
formed."  Held,  that  upon  objection  for  im- 
plied bias,  the  juror  was  not  disqualified. 
(People  V  Williams,  17  Cal.  142.) 

Cited-27  Cal.  612;  69  (}al.  864. 

160.  The  reading  of  newspaper  reports  as  to 
the  evidence  respectine  a  homicide,  and  the 
forming  ot  an  opinion  tnereon,  does  not  dis- 
qualify a  juror  trom  tryine  a  defendant  ac- 
cused of  having  a  part  m  tne  homicide  if  he 
says  he  can  try  the  case  impartially  according 
to  the  evidence  adduced  before  him.  (People 
V.  Irwin,  77  Cal.  494.) 

161.  That  a  juror  has  read  or  heard  a  state- 
ment of  the  facts  of  a  case  does  not,  of  itself, 
disqualify  him  under  the  statute ;  for  he  may 
not  nave  formed  or  expressed  an  "  unqualified 
opinion."  A  mere  impression  or  suspicion 
derived  from  such  reading  or  hearing  does 
not  disqualify.  The  juror  must  have  reached 
a  conclusion  like  that  upon  which  he  would 
be  willing  to  act  in  ordinary  matters.  (People 
V.  Reynolds,  16  Cal.  128.) 

162.  There  was  no  error  in  disallowing  the 
challenge  taken  to  a  juror  who  had  formed  a 
hypothetical   opinion  from   merely  reading 
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what  purported  to  be  a  statement  of  the  caae 
in  a  newspaper.  Such  an  opinion  does  not 
disqualify  a  juror,  especially  where,  as  in  this 
case,  it  appeared  from  the  testimony  taken 
on  the  challenge  that  the  impression  made  on 
the  mind  of  the  juror  was  of  such  a  character 
as  to  be  removable  by  slight  evidence.  (Peo- 
ple V.  Brown,  59  Gal.  845.) 

163.  One  who  had  formed  an  opinion  as  to 
the  guilt  or  innocence  of  the  defendant 
founded  on  what  he  had  heard  or  read  in  the 
papers,  and  which  he  believed  to  be  true, 
was  not  disqualified,  under  section  1073  of 
the  Penal  Code,  as  in  force  when  this  oc- 
curred, from  being  a  juror,  provided  he  has 
no  feeling  of  malice  or  ill-will  toward  the 
defendant.    (People  v.  Welch,  49  Gal.  174.) 

164.  Where  a  juror  stated  in  substance  that 
he  had  read  in  the  papers  about  defendant, 
and  of  his  being  sent  away  b]^  the  Vigilance 
Committee  of  1856,  and  that  his  impressions, 
derived  from  the  papers  and  from  hearing 
about  defendant,  were  and  now  are  that  he 
was  a  bad  man,  and  that  he  supposed  it 
would  require  evidence  to  remove  these  im- 
pressions, that  he  shohld  think  defendant 
more  likelv  to  be  guilty  of  a  crime  than  a  ;nan 
of  whom  ne  had  never  hear<l  these  things, 
that  he  was  not  conscious  of  any  prejudice  or 
bias  against  defendant  which  would  prevent 
his  giving  him  a  fair  trial,  and  that  he  would 
endeavor  to  be  governed  by  the  evidence,  held, 
not  to  be  sufficient  ground  of  challenge  for 
implied  bias.    (People  ▼•  Mahoney,  18  CaJ. 

m) 

Cited  27  CaL  512  ,*  3  Nev.  460 ;  14  Nev.  451 ;  19 
Nev.  216. 

165.  Where  a  jperson  drawn  as  a  juror  states 
apon  his  examination  that  he  has  formed  an 
opinion  as  to  the  merits  of  the  cause,  he  is 
disqualified  from  acting  as  a  juror  in  the  ab- 
sence of  an  affirmative  showing  to  the  court 
that  his  opinion  in  based  upon  public  rumor, 
common  notoriety,  or  statements  from  public 
journals,  even  though  he  should  declare  to 
the  court  under  oath  that  notwithstanding 
such  opinion,  he  would  and  could  act  fairly 
and  impartially  upon  the  matters  to  be  sub- 
mitted to  him.  (People  v.  Wells,  100  Gal.  227.) 

166.  In  ejectment,  juror  who  has  formed 
opinion  adverse  to  validity  of  title  under 
which  defendants  claimed,  is  an  incompetent 
juror.    (White  v.  Moses,  11  Gal.  68.) 

167.  Having  formed  an  unqualified  opinion 
is  no  longer  cause  of  challenge  for  implied 
bias.    (People  v.  Cochran,  61  Gal.  548.) 

168.  The  "having  formed  or  expressed  an 
unqualified  opinion"  does  not  constitute  a 
ffround  of  challenge  for  implied  bias.  Mc- 
Kinstry,  J.    (People  v.  Brown,  59  Gal.  345.) 

169.  The  law  taking  awav  the  challenge  to  a 
iuror  for  implied  bias,  on  tne  nound  that  the 
juror  has  formed  or  expressea  an  unqualified 
oi>inion  as  to  the  guilt  of  the  accused,  is  con- 
stitutional. (People  V.  Ah  Lee  Boon,  97  C^. 
171.) 

d.  Examination  of  Juror,  and  Evidence  to 

Show. 

170.  To  ascertain  whether  bias  exists  in 
mind  of  juror  resort  must  be  had  to  his  dec- 
larations to  others,  or  to  his  sworn  state- 


ments when  interrogated.    (People  t.  Beves. 

5  Gal.  347.) 

171.  Where  a  juror  is  challenged  for  actual 
bias  the  triers  aie  to  determine  the  fact  from 
the  testimony,  and  any  testimony  which 
would  lead  to  the  conclusion  that  a  Inas  ex- 
isted in  the  juror's  mind  is  competent  testi- 
mony.   (People  V.  Beyes,  5  Gal.  347.) 

172.  Prejudice  being  a  state  of  mind  more 
frequently  founded  in  passion  than  in  reason, 
may  exist  with  or  without  cause ;  and  to  ask 
a  ijerson  whether  he  is  prejudiced  or  not 
against  a  party,  and  if  the  answer  be  affirma- 
tive, whether  that  prejudice  is  of  such  a  char- 
acter as  would  lead  him  to  deny  the  party  a 
fair  trial,  is  not  only  the  simplest  method  of 
ascertaining  the  state  of  his  mind,  but  is 
probably  the  only  sure  method  of  fathoming 
his  thoughts  and  feelings.  (People  v.  Beyes, 
5  Gal.  347.) 

173.  A  Iuror  being  challenged  for  bias,  was 
examinea  before  triers,  and  asked  the  follow* 
ing  questions :  1.  Are  you  not  a  member  of  a 
secret  and  mysterious  order  known  as  and 
called  Know  Nothings,  which  has  imposed 
on  vou  an  oath  or  obligation,  beside  which  an 
oath  administered  to  you  in  a  court  of  justioey 
if  in  conflict  with  that  oath  or  obligation, 
would  be  by  you  disregarded?  2.  Are  you  a 
member  of  any  secret  association,  political  or 
otherwise,  by  jonr  oaths  or  obligations  to 
which  any  prejudice  exists  in  your  mind 
against  Catholic  foreigners?  3.  Boyoubelonff 
to  anv  secret  political  society  known  as  and 
called  bv  the  people  at  large  in  the  United 
States  Know  Nothings?  A!nd  if  so,  are  you 
bound  by  an  oath  or  other  obligation  not  to 
^ve  a  pnsoner  of  foreign  birth,  in  a  court  of 
justice,  a  fair  and  impartial  trial?  Held, 
that  the  court  erred  in  ruling  out  these  ques- 
tions.   (People  V.  Beyes,  5  Ctl.  347.) 

174.  Hie  juror,  challenged  for  bias,  was 
asked  the  questions,  Have  you,  at  any  time, 
taken  an  oath  or  other  obligation  of  such  a 
character  that  it  has  caused;  a  prejudice  in 
your  mind  against  foreigners?  Are  you  under 
any  obligation  not  to  extend  the  same  rights, 
privileges,  protection,  and  support  to  men 
of  foreign  birth  as  to  native-bom  American 
citizens?    Have  you  any  prejudice  whatever 

r'nst  foreigners?    Held,  per  Bryan,  J.,  that 
court  erred  in  ruline  out  the  questions. 
(People  V.  Beyes,  5  Gal.  347.) 

175.  A  person  is  not  disqualified  from  being 
a  juror  in  a  criminid  case  because  he  is  un- 
able, when  questioned,  to  define  the  word 
"qualified."    (People  v.  Brown,  48  Gal.  253.) 

176.  In  impaneling  a  jury  where  one  of 
the  parties  is  a  Chinaman  it  is  proper  to  ask 
a  juror,  whether,  other  thinss  Deins  equal, 
the  juror  would  take  the  word  of  a  Chinaman 
as  soon  as  that  of  a  white  man ;  and  whether, 
if  the  defendant,  a  Chinaman,  should  be 
sworn  as  a  witness  in  his  own  behalf,  the 
juror  would  give  his  testimony  the  same 
credit  that  he  would  sive  to  the  story  told  by 
a  white  person,  under  the  same  circum- 
stances. (People  V.  Gar  Soy,  57  Gal.  102, 
dted  57  Gal.  142,  62  Gal.  882;  People  v.  Han 
Tin,  57  Gal.  142.) 

177.  In  a  criminal  prosecution  a  juror  on 
his  voir  dire  examination,  after  stating  that 
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lie  had  a  fixed  otdnion  ae  to  the  gmlt  of  the  t 
defendant,  which  would  require  eTidenoe  to 
xemove,  hut  that  he  oould  and  would  ffive 
him  a  fair  trial,  was  asked  by  the  defendant 
certain  qnestiona  for  the  purpose  of  ascertain- 
ing the  extent  of  his  opinion,  and  whether  it 
resulted  from  prejudice  against  the  defendant 
or  his  case.  The  court  refused  to  allow  the 
questions,  and  denied  a  challenge  ior  actual 
Dias.  The  defendant  exhausted  his  peremp- 
tory challenffes  before  the  jury  was  com- 
pleted. Held,  that  the  refusal  to  allow  the 
Questions  was  error.  (People  v.  Brown;  72 
lal.  390.) 
Cited  73  Oal.  314,  317;  distinguished  77  Cal. 
114. 

178.  In  a  criminal  prosecution  a  juror  who 
had  stated  on  his  preliminary  examination 
tiiat  he  had  a  decided  opinion  as  to  the  guilt 
or  innocence  of  the  defendant,  but  that  he 
thought  he  could  give  him  a  fair  and  impartial 
trial,  was  asked  by  the  defendant,  ui>on  a 
challenge  for  actual  bias,  whether  the  opinion 
was  adverse  to  the  defendant.  The  court  re- 
fused to  permit  the  question,  whereupon  the 
defendant  peremptorily  challenged  the  juror, 
and  exhausted  all  his  peremptory  challenges 
before  the  ptmel  was  completed.  Held,  that 
the  refusal  to  allow  the  question  was  error. 
(People  y.  Kunz,  73  Cal.  313.) 

179.  Upon  a  challenge  for  actual  bias  a  ques- 
tion whether  the  juror  believes  the  defendant 
guilty  or  innocent  might  properlv  be  asked^  as 
tending  to  show  an  existence  of  actual  bias. 
(People  V.  Hamilton,  62  Cal.  377.) 

180.  Upon  the  examination  of  a  juror,  who 
has  stated  that  he  has  formed  a  qualified 
opinion  as  to  the  guilt  or  innocence  of  the  de- 
fendant, the  juror  cannot,  in  the  absence  of  a 
challenge  for  actual  bias,  be  asked  whether 
he  believes  the  defendant  to  be  guilty  or 
not  guilty.  (People  v.  Hamilton,  02  Cal. 
377.) 

Cited  72  Cal.  392.) 

131.  It  is  no  argument  in  &vot  of  the  ruling 
of  the  court  overruling  the  challenge  that  the 
juror  did  not  state  whether  his  opinion  was 
tor  or  against  the  prisoner.  The  courts  would 
not  permit  a  juror  to  be  questioned  on  that 
point.  (People  v.  Williams,  6  Cal.  206.) 
iHstinguiBhed  62  Cal.  377. 

182.  What  is  said  in  People  v.  Williams,  6 
Cal.  206^  with  reference  to  the  imjpropriety  of 
permitting  the  inquiry  on  which  side  an  opin- 
ion has  l^n  expressed,  was  not  called  for  in 
the  case.  But  treating  the  case  as  correctly 
deciding  that,  upon  the  issue  of  ''implied 
biasj"  which,  as  the  law  then  stood  was  es- 
tablished by  showing  that  a  juryman  "  had 
formed  or  expressed  an  unqualified  opinion," 
etc.,  it  was  immaterial  to  know,  and  therefore 
(in  view  of  the  possible  effect  upon  other  per- 
sons summoned  as  jurors  and  awaiting  ex- 
amination) improper  to  inquire  whether  the 
"  unqualified  opinion"  was  for  or  M;ain8t  the 
prisoner;  such  an  issue  can  no  longer  be 
raised,  since  "the  having  formed' or  expressed 
an  unqualified  opinion  as  to  the  guilt  or  in- 
nocence of  the  accused  "  is  no  longer  a  cause 
of  a  chaUense  for  implied  bias.  Pen.  Code, 
1074.    (People  v.  HamUton,  62  Cal.  377.) 


e.  Entry  of  Challenge,  and  Appointment  of 

Iriers. 

183.  Challenge  to  juror  for  actual  bias  must 
be  entered  on  uie  mmutes  of  the  court ;  and 
an  application  must  be  made  to  the  court  to 
have  triers  appointed.  (People  v.  Renfrow, 
41  Cal.  37.) 

184.  If  an  objection  is  to  be  made  to  the  ap- 
pointment of  a  trier  in  a  criminal  case  it  must 
be  made  at  the  time,  and  the  giounds  of  ob- 
jection brought  to  the  attention  of  the  court ; 
and  if  the  objection  be  overruled  an  exception 
must  be  reserved  in  the  usual  mode.  (People 
V.  VoU,  43  Cal.  166.) 

185.  On  exception  for  actual  bias  the  triers 
have  the  right  to  reject  a  juror  on  a  certain 
state  of  facte  if  they  think  he  will  not  act 
with  entire  impartii^ity,  even  though  he  be 
not  disqualified,  as  a  conclusion  of  law,  from 
such  facts.  They  have  an  enlarged  though 
not  an  arbitrary  discretion  in  the  matter. 
They  should  examine  the  juror  fully,  and  are 
governed  by  no  infiexible  rules.  They  must 
]udge  by  what  they  can  discover  of  the  qual- 
ities, state  of  mind,  motives,  and  relations  of 
the  particular  juror,  and  from  their  judgment 
there  is  no  appeal.  (People  v.  Reynolds,  16 
Cal.  128.) 

f.  Statements  of  Grounds  of. 

186.  Challenge  to  juror  for  implied  bias 
must  specify  grounds  of  the  challenge.  (Peo- 
ple V.  Buckley,  49  Cal.  241. ) 

Cited  61  Cal.  549. 

187.  A  challenge  for  implied  bias  must 
specify  the  particular  cause  from  which  the 
bias  is  to  be  inferred.  (People  v.  Walsh,  43 
Cal  447.) 

Cited  4  Utah,  250. 

188.  A  challenge  to  a  juror  for  implied  bias 
should  refer  to  the  particular  subdivision  of 
the  section  of  the  Penal  Code  which  gives  the 
cause  of  a  challenge  for  implied  bias.  (People 
V.  Cotta,  49  Cal.  167.) 

Cited  49  Cal.  178;  61  Cal.  549 ;  87  Cal.  120;  16 
Nev.  309. 

189.  A  challenge  of  a  juror  for  implied 
bias  must  state  some  one  of  the  causes  enu- 
merated in  section  347  of  the  Criminal  Practice 
Act.  To  say  a  juror  is  challenged  for  implied 
bias  is  no  diallenge.  (People  v.  McGungill, 
41  Cal.  429.) 

Cited  7  Mont.  58,  497;  9  Mont.  19;  11  Nev. 
107, 108;  1  N.  Dak.  43;  4  Utah,  250. 

190.  In  a  criminal  case  a  challen^  to  a 
juror  for  implied  bias  must,  in  addition  to 
that  fact,  state  some  one  or  more  of  the 
specific  grounds  therefor  enumerated  in  sec- 
tion 347  of  the  Criminal  Practice  Act,  and  a 
challenge  for  actual  bias  must  allege  that  the 
juror  is  biased  against  the  party  challenging. 
A  challenge  which  merely  states  that  "the 
juror  is  challenged  for  cause,"  "  for  implied 
bias,"  or  "  for  actual  bias,"  is  no  challenge. 
(People  V.  Dick,  37  Cal.  277.) 

Cited  11  Nev.  107;  3  Utah,  398;  4  Utah,  250. 

191.  A  challenge  for  implied  bias,  in 
criminal  cases,  must  specify  the  particular 
cause  of  bias.    It  is  not  enough  to  say,  **  I 
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GluJlenm  the  juror  for  implied  bias.*'    (Peo- 
ple Y.  Reynolds,  16  Cal.  ift.) 
Cited  17  Gal.  146;  22  Cal.  351 ;  27  Cal.  612;  87 
Cal.  259,  270;  41  Cal.  88:  48  Cal.  448;  40 
Cal.242;  llNeT.107;  lUtah,224;  3  Utah, 
398. 

102.  A  challenge  interpoeed  to  a  trial  luror 
on  behalf  of  the  defendant  for  ''implied  bias" 
merely,  without  specif^ng  any  of  the  nine 
distinct  causes  for  which,  unaer  the  three 
hundred  and  forty-seventh  section  of  the 
Criminal  Practice  Act,  such  chidlenge  may 
be  interposed,  is  insufficient,  and  will  be  dis- 
regarded. (People  Y.  Hardin,  37  Cal.  258.) 
Cited  37  Cal.  279;  41  Cal.  430;  11  Nev.  107;  8 

Utah,  398;  4  Utah,  250. 

193.  A  challenge  to  a  juryman  for  actual 
and  implied  bias  is  properly  disallowed  by 
the  court  where  no  one  of  the  causes  stated 
for  implied  bias  was  alleged  in  the  challenge. 
Per  McKinstry,  J.  (People  v.  Brown,  69  Cal. 
346,355.) 

Speciticati<m  of  grounds  of.  See  ante, 
VIir4. 

g.  Review  of  Ruling  on. 

194.  Appellate  court  will  not  overrule  ac- 
tion of  the  court  below  in  denyinjg;  a  challenge 
for  implied  bias  made  to  a  juror  m  a  criminal 
case,  even  where  the  answers  of  the  juror  ap- 
pear contradictory,  unless  it  is  apparent  that 
the  court  below  abused  its  discretion.  (Peo- 
ple V.  Brotherton,  47  Cal.  388.) 

196.  The  decision  of  the  court  upon  the 
challenge  of  a  juror  for  actual  bias,  if  errone- 
ous, is  not  an  error  of  law,  but  an  erroneous 
flnoing  of  fact.  (Trenor  v.  Central  Pac.  R.  R. 
Co.,  60  Cal.  222.) 

Finding  as  to  actual  bias,  review  of  on  ap- 
peal.   Bee  ante,  YII,  5,  b. 

€,  P^nmptory  ChaUMgBS. 

196.  A  defendant  charged  with  robbery  is 
entitled  to  but  ten  peremptory  challenges. 
(People  V.  Riley,  66  Cal.  107.) 

197.  The  defendant  was  charged  with  the 
crime  of  robbery  and  with  having  been  previ- 
ously convicted  of  the  crime  of  petty  larceny, 
and  his  plea  confessed  the  previous  conviction 
of  petty  larceny,  but  was  not  guilty  to  the 
charge  of  robbery.  Held,  under  sections  667 
to  671  of  the  Penal  Code,  tne  only  punishment 
that  could  be  imposed  on  the  defendant  upon 
his  conviction  was  imprisotiment  for  life; 
and  he  was  therefore  entitled  to  twenty  per- 
emptory challenges.  (People  v.  O'Neil,  61 
Cal.  435.) 

198.  Upon  prosecution  for  robbery,  where 
the  information  charges  that  the  defendant 
had  been  previously  convicted  of  a  similar 
crime,  the  offense  cnarged  is  punishable  un- 
der section  667  of  the  Penal  Code,  by  impris- 
onment for  life  in  the  state  prison,  and  the 
defendant  is  therefore  entitled  to  twenty 
peremptory  challenges.  (People  v.  Harris, 
61  Cal.  136.) 

Cited  61  Cal.  486. 

199.  Under  section  1070  of  the  Penal  Code, 
"if  the  offense  charged  be  punishable  with 
death  or  witii  imprisonment  in  the  state 
prison  for  life,  the  defendant  is  entitled  to 
twenty,  and  the  state  to  ten,  peremptory 


challengea.  On  a  trial  lor  any  other  offenae 
the  defendant  is  entitled  to  ten,  and  the  state 
to  five,  peremiytory  challenges."  By  section 
213  of  tne  tame  code  robbery  is  punishable 
by  imprisonment  in  the  state  prison  not  leas 
than  one  year.  Held,  it  is  only  in  capital 
cases,  or  cases  in  which  a  life  sentence  is  in 
terms  affixed  by  the  legislature  as  the  pun- 
ishment of  the  crime,  that  the  defendant  is 
entitled  to  twenty  peremptory  challenges. 
Robbery  is  not  such  a  crime.  (People  v. 
Clough,  69  Cal.  488.) 

200.  When  the  defendant  exercises  all  the 
peremptory  challenges  to  which  the  statute 
entitles  him  he  is  not  prejudiced  by  the  fail- 
ure of  the  court  to  notify  him  that  if  he  in- 
tends to  challenge  an  individual  juror  he 
must  do  it  before  ne  is  sworn,  as  provided  by 
section  1066  of  the  Penal  Code.  (People  v. 
CU>ldenson,  76  Cal.  328.) 

201.  The  court  has  no  power  to  adopt  a  rule 
compelling  a  defendant  m  a  criminal  action 
to  interpose  his  peremptory  challenges  to 
jurors  at  any  particular  time,  for  such  rule 
would  be  clearly  in  conflict  with  the  three 
hundred  and  forty-first  section  of  the  (Crim- 
inal Practice  Act.  (People  v.  Jenks,  24  Cal. 
11.) 

202.  In  a  dvil  action  a  party  is  not  bound  to 
exercise  his  right  of  peremptory  challenge  to 
jurors,  until  there  are  in  the  jury-box  twelve 
persons  whom  the  court  has  aoiudged  to  be 
coinpetent  jurors.  (Taylor  v.  western  Pac. 
R.R.  Co.,  45  Cal.  823.) 

Cited  78  CtA.  124. 

203.  After  a  trial  of  an  issue  aa  to  the  exist- 
ence of  actual  bias  in  the  mind  of  the  juror, 
and  a  finding  against  the  challenging  party, 
it  would  appear  that  he  should  be  sufficiently 
informed  to  exercise  his  right  of  peremp- 
tory challenge.  The  law  gives  him  the  aa- 
vantage  of  any  knowledge  he  may  thus  ac- 
quire, but  does  not  afford  nim  an  opportunity 
to  examine  a  juror  for  the  avowed  object  of 
determining  whether  he  will  challenge  him 
peremptorily.  (People  v.  Hamilton,  62  Cal. 
377.) 

204.  A  defendant,  on  trial  in  a  criminal  ac- 
tion, may  interpose  a  peremptory  challenge 
to  a  juror,  at  any  time  after  the  appearance 
of  the  juror  in  the  box  and  before  he  is  sworn 
to  try  the  case,  until  the  whole  number  of 
peremptory  challenges  is  exhausted.  (Peo- 
ple V.  Jenks,  24  Cal.  11,  cited  37  Cal.  690,  4 
Nev.  275,  15  Nev.  81,  82,  91,  98;  People  v. 
All  You,  47  Cal.  121,  cited  15  Nev.  92,  98. ) 

When  may  be  interposed.    See  ante,  IV,  4. 

205.  In  the  impanelment  of  a  jury  in  a 
criminal  action,  where  the  name  of  a  juror 
has  been  passed  by  the  people,  and  thereafter 
the  defendant  has  exercisea  the  right  to  chal- 
len^  other  jurors,  peremptorily,  it  is  not 
prejudicial  error  for  the  court  to  allow  the 

grosecution  further  to  examine  the  juror  who 
as  been  passed,  and  to  challenge  him  per- 
emptorily, if  such  juror  has  not  been  sworn, 
and  the  panel  is  not  completed,  and  the 
challenges  on  the  part  of  the  people  have  not 
been  exhausted.  (People  v.  Boian,  96  Cal. 
315.) 

206.  The  right  to  challenge  a  certain  nam- 
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ber  of  juron  peremptorily  is  absolute  under 
the  statute:  and  the  iact  that  a  party  has 
once  passed  the  jury,  including  the  juror 
afterwards  sought  to  be  challenged,  does  not 
cut  off  this  right.  The  risht  may  be  exer- 
cised at  any  time  before  the  juror  is  sworn. 
(Silcox  V.  Lang,  78  Cal.  118.) 

207.  If  the  prosecution  in  a  criminal  case 
pass  the  jury  to  the  defendant,  who  declines 
to  make  any  challenge,  the  prosecution  may 
then  interpose  a  ^peremptory  challenge  to  a 
juror,  before  he  is  sworn.  (People  v.  Mc- 
Carty,  48  Cal.  657.) 

Cited  65  Cal.  148;  96  Cal.  319. 

208.  A  prisoner  in  a  criminal  prosecution, 
who  has  not  exhausted  his  peremptory  chal- 
lenges, has  the  right  to  challenge  peremptorily 
one  of  the  jurors,  after  the  twelve  jurors  are 
accepted,  but  before  they  are  sworn.  (People 
v.  Kohle,  4  Cal.  198.) 

Cited  10  Cal.  59;  15  Nev.  81. 

209.  The  court,  in  the  exercise  of  a  sound 
discretion,  may  allow  the  prosecution  to  inter- 
pose a  peremptory  challenee  to  a  juror  after 
ne  has  been  accepted  and  before  be  is  sworn 
to  try  the  cause.  (People  v.  Montgomery,  53 
Cal.  576.) 

Cited  73  Cal.  638;  87  Cal.  120. 

210.  Where  the  prosecution  in  a  criminal 
case  passes  the  jury  to  the  defendant,  declin- 
ing to  exercise  any  challenge,  and  the  defend- 
ant exercises  his  right  of  peremptory  chal- 
lenge by  objecting  to  one  juror,  the  action  of 
the  court  in  subsequently  permitting  the 
prosecution  to  peremptorily  challenge  a  juror 
IS  at  most  an  irreffuiarity  not  affecting  any 
substantial  right  of  the  defendant.  ( People 
Y.  Majors,  65  Cal.  138.) 

211.  The  allowance  of  a  peremptory  chal- 
lenge, m  criminal  cases,  after  the  juror  has 
been  accepted  and  sworn,  is  not  matter  of 
right,  but  may  be  permitted  for  good  cause. 
(People  V.  Reynolds,  16  Cal.  128.) 

212.  If  a  party  omit  to  challenge  a  juror 

Eeremptorily  until  after  he  has  been  sworn, 
e  may  be  permitted  to  do  so,  for  good  cause 
shown  at  any  time  before  the  jury  is  com- 
pleted, but  not  thereafter.  (People  v.  Scog- 
gins,  37  Cal.  676.) 

213.  A  peremptory  challenge  cannot  be  al- 
lowed after  a  juror  is  sworn  to  try  the  issue, 
except  for  cause  shown.  (People  v.  Russell, 
46  Cal.  121.) 

214.  It  is  not  error  to  permit  the  prosecu- 
tion to  peremptorily  challenge  a  juror  after 
he  has  been  sworn,  where  good  reasons  are 
shown  therefor.  (People  v.  Bemmerly,  87 
Cal.  117.) 

215.  After  juror  is  sworn  in  a  criminal  case 
it  is  the  duty  of  the  court,  upon  good  cause 
shown,  to  allow  the  defendant  to  use  his  per- 
emptory challenges  until  they  are  exhausted 
at  any  time  before  the  jury  is  completed. 
(People  y.  Jenks,  24  Cal.  11.) 

216.  On  a  trial  for  murder  eleven  jurors 
were  examined,  passed  upon  by  both  the  state 
and  the  defense,  and  sworn.  These  jurors 
were  sworn  to  try  the  case,  without  objection 
of  counsel  for  defendant.  The  twelfth  juror 
was  accepted  by  both  parties.  The  counsel 
lor  defendant,  before  the  last  juror  was  sworn, 

CAb  Dranr,  Vol..  U.-1DS 


offered  to  interpose  a  peremptory  challenge 
to  one  of  the  eleven  sworn,  without  naming 
him,  or  stating  any  fact  that  had  come  to  their 
knowledge  since  he  was  sworn.  Held,  that 
the  offer  to  challenge  was  properly  refused, 
as  no  good  cause  was  shown.  (People  v. 
Rodriguez,  10  Cal.  50.) 
Cited  15  Nev.  81,  91. 

Challenges  after  discharge  of  sick  juror. 
See  post,  YIII. 
Conscientious  scruples.    See  ante,  V,  4. 

7.  R§fu9ai  of  Cha/tenge;  Elhet  of,  Whoro  For- 

omptory  Challongo  Intorpoood, 

217.  Where  a  challenge  for  cause  was  inter- 
posed to  a  trial  juror  by  defendant  and  over- 
ruled, and  the  juror  was  subsequently  per- 
emptorily challenged  by  him,  and  the  jury 
was  completed  wiQiout  defendant  exhausting 
his  peremptory  challenges,  held,  that  the  ap- 
pellate court  would  not  consider  an  alleged 
error  in  denying  the  challenee  for  cause,  as 
conceding  the  denial  to  have  been  erroneous, 
defendant  had  sustained  no  injury  thereby. 
(Peo^e  V.  Gatewood,  20  Cal.  146,  cited  23  Cal. 
158;  People  v.  Gaunt,  23  Cal.  156,  cited  11 
Nev.  108.) 

218.  If  a  party  attempt 'to  challenee  a  juror 
for  implied  bias,  and,  the  challenge  Being  dis- 
allowea,  he  then  challenge  peremptorily,  and, 
if  it  does  not  appear  affirmatively  that  he  had 
exhausted  his  peremptory  challenges  at  the 
time  a  full  panel  was  sworn,  he  is  not  preju- 
diced by  the  disallowance  of  his  attempted 
chidleuge.  ( People  v.  McGungill,  41  Cal.  429. ) 
Cited  4  Utah,  250. 

219.  Where  a  challenge  for  cause  was  er- 
roneously disallowed  bv  the  court,  and  the 
juror  then  peremptorily  challenged,  if  the 
defendant  exhausted  the  number  of  peremp- 
tory challenges  to  which  he  was  entitled  be- 
fore the  jury  was  completed,  the  practical 
result  of  the  erroneous  disallowance  of  defend- 
ant's challenge  for  cause  was  to  contract  the 
number  of  peremptory  challenges  to  which 
he  was  entitled,  and  may  have  been  seriously 
prejudiciid  to  the  defendant.  (People  v. 
Weil,  40  Cal.  268.) 

Cited  15  Or.  324. 

8.  Excoption  to  Rulina;  Duty  to  Objoct  to  Juror: 

Objoction  Takon  Aftor  ¥ordtct. 

220.  When  the  court  overrules  a  challenge, 
and  the  prisoner  excepts,  the  exception  is  to 
the  decision  overruling  the  challenge,  and  not 
to  the  riffht  of  the  court  to  decide  the  ques- 
tion at  all.  (People  v.  Renfrew,  41  Cal.  37.) 
Cited  6  Nev.  352. 

221.  Where  a  challenge  is  taken  to  a  juror, 
and  there  is  no  denial  of  the  facts  upon  which 
it  is  made^  and  no  exception,  the  decision  of 
the  court  is  not  open  to  review.  Per  McKee, 
J.     (People  V.  Cochran,  61  Cal.  548.) 

ated  9  Mont.  38* 

222.  If  no  exceptions  are  taken  to  admis- 
sion or  rejection  of  testimony  upon  the  trial  of 
a  challenge  of  a  juror  for  actual  bias,  the  dis- 
allowance of  the  challenge  cannot  be  reviewed, 
nor  can  any  exception  be  taken  to  the  deci- 
sion disallowing  the  challenge.  (People  v. 
Boling,  83Cal.  380.) 

223.  The  examination  of  a  juror  or  any  rul- 
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ing  daring  its  continaanoe  cannot  be  made 
the  foundation  for  alleged  error,  unless  the 
challenge  is  taken  at  some  stage  of  the  pro- 
ceedings in  the  court  below.  (People  v. 
Hamilton,  62  Cal.  877,  382.) 

224.  Party  who  accepts  juror,  knowing  him 
to  be  disqualified,  is  estopped  from  afterwards 
availing  himself  of  such  disqualification. 
(People  T.  6tonecifer,  6  Cal.  405.) 

226.  Where,  in  a  criminal  case,  a  luror 
whose  name  is  on  the  poll-tax  list  only  is 
sworn  to  try  the  cause,  and  the  defendant  re- 
ceives the  juror  without  obiection  as  to  his 
competency,  he  cannot  be  heard,  after  the 
verdict  is  rendered,  to  object  that  the  luror 
was  lacking  in  this  particular.  (People  y. 
Sanford,  43  Cal.  29.) 
Cited  58  Cal.  266;  1  Dak.  81. 

226.  An  obiection  to  the  competency  of  a 
juror,  taken  for  the  first  time  after  verdict 
rendered,  cannot  be  availed  of  on  motion  for 
a  new  trial,  nor  on  motion  in  arrest  of  judg- 
ment.    (People  V.  Samsels,  66  Cal.  99.) 

227.  In  so  far  as  it  holds  that  an  objection 
to  the  competency  of  a  juror,  taken  for  the 
first  time  after  verdict,  is  not  available  on 
motion  for  new  trial,  the  case  of  People  v. 
Plummer,  9  Cal.  298,  is  overruled,  (People 
V.  Fair,  43  Cal.  137.) 

228.  The  fact  that  a  juror  had  formed  and 
expressed  an  unqualified  opinion  of  the  guilt 
of  the  accused  is  not,  under  our  practice, 
ground  for  a  new  trial  when  the  objection  is 
taken  for  the  first  time  after  the  trial,  upon 
affidavits  showins  disqualification.  (People 
V.  Fair,  43  Cal ;  137.) 

Cited  46  Cal.  120;  66  Cal.  100;  88  Cal.  490;  15 
Nev.  36. 

229.  The  objection  in  a  criminal  case  that 
one  of  the  jurors  was  an  alien  cannot  be 
taken  after  verdict  on  motion  for  new  trial, 
even  though  the  defendant  be  iffnorant  of  the 
fact  of  alienage  until  after  verdict.  Defend- 
ant must  examine  the  juror  on  the  point,  and 
exercise  his  right  of  challenge.  (People  v. 
Chung  lit,  17  Cal.  320.) 

Cited  24  Cal.  234;  28  Cal.  469;  58  Cal.  267. 

230.  The  objection  to  the  qualification  of  a 
juror  that  his  name  was  not  on  the  venire 
returned  bv  the  sheriff  comes  too  late  after 
verdict.  The  objection,  if  it  had  any  valid- 
ity, should  have  been  ursed  at  the  trial. 
(Thrall  v.  Smiley,  9  Cal.  529.) 

Cited  1  N.  Dak.  40. 

Objection  after  verdict  to  panel.  Bee  ante, 
112. 

Immaterial  errors  in  examining  talesmen. 
Bee  Appeals,  XI,  12,  i. 

New  trial,  incompetency  of  juror  as  ground 
of.    See  New  Trial,  lY,  5. 

New  trial,  bias  of  juror  as  ground  of.  See 
New  Trial,  tv,  6. 

New  trial,  irregularity  in  trying  challenge 
as  ground  of.    See  New  Trial,  lY.  5. 

Appealability  of  rulings  on  enallenge  to 
jurors.    See  Appeals,  II,  18. 

Appeal,  rulings  on  challenge  to  jurors,  re- 
view of.    See  Aj^peals,  XI,  18,  k. 

Affidavits  to  incompetency  must  be  em- 
bodied in  bUl  of  exceptions.  See  Appeals, 
1134. 


9.  ff&iruU  of  CMhage9, 

231.  Court  may  properly  deny  defendant's 
motion  for  retrial  of  certain  challenges  after 
the  jury  is  completed  and  sworn  to  try  the 
case.    (People  v.  Goldenson,  76  <3al.  328.) 

fO.  imprepor  Afhmanee  m  Gnuad  of  iVer»rMi/. 

232.  Improper  allowance  of  challenge  by 
prosecution  is  sufficient  to  cause  reversal  of 
ludgment  on  a  verdict  of  guilty.  If  the  chid- 
lenge  had  been  disallowed  the  result  might 
have  been  different,  and  the  prisoner  is  en- 
titftd  to  be  tried  by  a  panel  summoned  in  a 
particular  way.  (People  v.  Stewart,  7  Cal. 
140.) 

YIII.  Prftettee  Ifkere  Jwrer  Blseharir^^ 
Because  ef  Slekness. 

233.  During  the  trial  of  the  defendant  for 
murder,  and  after  the  jury  was  sworn  and  the 
testimony  of  some  witnesses  had  been  given, 
a  juror  became  sick  and  was  dischaiiged  by 
the  court.  A  new  juror  was  called  and  per- 
emptorily challensed  by  the  defendant.  The 
court  denied  the  challenge  on  the  ground  that 
defendant  had  exhausted  his  peremptory 
challenges  during  the  selection  of  the  original 
jury,  field,  that  as  the  statute  directs  the 
trial  to  beffin  anew  under  such  circumstances, 
the  defendant  had  not  only  the  right  to  per- 
emptorilv  challenge  the  new  juror,  but  any 
or  all  of  the  original  eleven.  (People  v. 
Stewart,  64  Cal.  60.) 

Cited  72  Cal.  492;  criticised  2  N.  Dak.  522. 

234.  Where,  during  the  impanelment  of  the 
jurv,  and  after  nine  jurors  had  been  selected 
ana  sworn  to  try  the  case,  two  of  them  were 
excused  on  the  ground  of  sickness,  and  addi- 
tional men  were  called  to  fill  the  panel,  but 
at  the  time  the  jurors  were  excused  the  de- 
fendant had  exercised  but  nine  of  the  twenty 
peremptory  challenges  allowed  him  bv  law. 
and  wnen  eleven  iurors  had  been  seiectea 
the  defendant  haa  exercised  eleven  more 
peremptory  challenges,  making  twenty  in  all, 
it  was  error  for  the  court  to  refuse  to  allow 
the  defendant  peremptorily  to  challenge  the 
twelftii  juror,  he  being  entitled  to  twenty 
peremptory  challenges  after  the  dischaive  of 
the  two  jurors  for  illness.  (People  v.  Wong 
Ark,  96  Cal.  125.) 

235.  After  the  jury  was  sworn  to  try  the 
cause,  and  before  any  evidence  was  taken,  one 
of  the  jurors  was  taken  sick,  and  being  unable 
to  continue  on  the  jury  was  dischaiiged  by 
the  court.  The  defendant  excepted  to  this 
action,  and  requested  that  the  remaining 
jurors  be  discharged,  and  their  names,  in 
common  with  all  others  summoned,  be  placed 
in  the  jury-box,  and  that  the  jury  be  im- 
paneled anew.  The  court  declined  to  pursue 
this  course,  and  retained  the  eleven  jurors, 
subject  to  tne  right  of  the  parties  to  challenge 
them.  The  defendant  interposed  no  chS- 
lenge.  The  prosecution  challenged  one  of  the 
eleven  peremptorily,  and  thereupon  the  jury 
was  filled  and  sworn  in  the  usual  manner. 
Held,  that  under  section  1123  of  the  Penal 
Code  the  course  pursued  by  the  court  was 

S roper.    (People  v.  Brady,  72  Cal.  490.) 
ited  96  Cal.  128;  criticised  2  N.  Dak«  522. 
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236.  After  the  new  juror  was  sworn,  and 
before  the  trial  proceeded,  the  defendant 
asked  to  have  entered  pleas  of  former 
acquittal,  and  once  in  jeopardy,  which  the 
eourt  refused.  Held,  that  the  request  should 
haye  been  granted,  but  whether  the  judgment 
ought  to  be  reversed  on  that  ground  alone  not 
decided.    (People  v.  Stewart,  64  Cal.  60.) 

New  trial,  sickness  of  juror  as  ground  of. 
See  New  Trial,  IV,  5. 

IX.  Swearing  Jurors. 

237.  In  criminal  cases  jurors  may  be  sworn 
in  chief,  as  they  are  accepted,  or  the  adminis- 
tration of  the  oath  may  be  delayed  until  the 
panel  is  completed.  In  either  case  the  de- 
fendant must  exercise  his  right  of  peremptory 
challenge  before  the  juror  is  sworn.  (People 
T.  Reynolds,  16  Cal.  12S.) 

Cited  4  Nev.  275. 

Swearing  accepted  jurors.   See  ante,  IV,  4. 
It  will  be  presumed  that  juror  was  duly 
sworn.    See  Appeals,  2853. 

X«  Ifithdrftwal    er    Dismissal    af   Juror 
After  Completion  af  Panel. 

238.  Under  any  circumstances,  withdrawal 
of  juror  and  continuance  of  case  thereby  is 
no  ground  for  reversing  a  judgment  subse- 
quently obtained.  (Benedict  v.  Cozzens,  4 
Cal.  381.) 

239.  The  action  was  brought  by  a  landlord 
ajgainst  his  tenant  to  recover  rent  and  the  res- 
titution of  the  leased  premises,  and  was  tried 
before  a  jury.  After  the  jury  was  completed 
and  ihe  trial  ready  to  proceed  one  of  the 
jurors,  who  had  been  previously  accepted  as 
competent  by  each  of  the  parties,  upon  learn- 
ing the  nature  of  the  action,  expressed  him- 
self as  hostile  to  all  landlords.  He  was  there- 
upon challenged  by  the  plaintiff  for  cause,  and 
dismissed  from  the  panel.  Held,  that  the 
dismissal  was  proper.  (Lawlor  v.  Lin  forth, 
72  Cal.  205.) 

XI.  Admouisliing  Jury  od  Separation  or 

Adjournment. 

240.  Section  1222  of  the  Penal  Code,  requir- 
ing the  court  to  admonish  the  jury  on  tneir 
separations  occurring  at  adjournments  and  re- 
oess  during  the  course  of  the  trial,  ought  id- 
ways  to  be  strictly  complied  inttk*  (People 
v.  Thompson,  84  Cal.  598.) 

241.  Does  that  provision  of  the  Criminal 
Practice  Act  which  provides  that  the  trial  jury 
shall,  "at  each  adjournment  of  the  court," 
be  admonished  by  the  court  that  it  is  their 
duty  not  to  converse  among  themselves,  or 
with  any  one  else,  on  any  subject  connected 
with  the  trial,  or  form  or  express  any  opinion 
thereon  until  the  case  is  finally  submitted  to 
them,  apply  to  a  temporary  recess,  query? 
(People  V.  Colmere,  23  Cal.  &1.) 

Cited  19  Cal.  222. 

242.  If,  durinff  the  trial  of  a  criminal  ac- 
tion, the  court,  before  an  adjournment,  neg- 
lect to  charge  the  jury,  as  required  by  section 
894  of  the  Criminal  Practice  Act,  the  judg- 
ment, for  that  reason,  will  not  be  revers^ 
unless  it  is  shown  that  the  defendant  sus- 
tained some  injury  thereby,  by  the  jurors  con- 


versing among  themselves  or  with  others  on 
subjects  connected  with  the  trial,  or  by  form- 
ing or  expressing  an  opinion  thereon  durimr 
the  adjournment.  (People  v.  Colmere,  29 
Cal.  631.) 

XII.  View  of  Land  by  Jury,  or  Inspection 
of  Objeets  Introduced  in  Evidenee. 

243.  In  ejectment  the  statute  authorises 
the  court  to  direct  the  jury  to  be  conducted 
to  view  the  land  in  controversy,  but  it  does 
not  authorize  them  to  view  any  other  prop- 
erty than  that  which  is  in  litigation.  (Wright 
V.  Carpenter,  50  Cal.  556.) 

244.  The  jury,  when  directed  by  the  court 
to  view  the  land  in  litigation,  in  ejectment, 
cannot  use  the  result  of  their  examination  as 
independent  evidence  in  the  case.  (Wright 
V.  Carpenter,  50  Cal.  556.) 

245.  An  instruction  to  a  jury  sent  out  to 
view  land  in  controversy,  ''that  they  examine 
the  land,  examine  the  quality  of  the  soil,  and 
the  growth  upon  it,"  and  that  ''you  avoid 
forming  an  opinion  as  to  its  quality  until  you 
have  finally  heard  all  the  evidence,"  does  not 
authorize  them  to  take  into  consideration  the 
result  of  their  own  examination  as  independ- 
ent evidence.  (Wright  v.  Cariwnter,  50  Cal. 
556.) 

246.  The  defendant  was  prosecuted  for  the 
crime  of  murder.  At  the  trial,  and  after 
the  testimony  had  been  closed,  and  after  the 
arguments  of  counsel  and  instructions  by  the 
court,  the  jury,  at  their  own  request,  in- 
spected certain  articles  of  apparel  referred  to 
in  the  evidence,  and  worn  by  the  defendant 
and  the  prosecuting  witness  on  the  day  of  the 
alleged  homicide.  No  objection  was  made  by 
the  prosecution  or  defense  to  this  action. 
Held,  that  it  would  be  presumed  the  ins^^ 
tion  was  made  by  consent  of  all  parties. 
(People  V.  McCurdy,  68  Cal.  576.) 

View  by  jury.  See  Pleading  and  Practice, 
XX,  10. 

Inspection  of  document  by  jury.  See  Alter- 
ation of  Instruments,  19. 

Separation  during.    See  post,  304. 

XIU.  Deliberation  of  Jury. 
/.  8w§aHiig  OlScw, 

247.  There  is  no  provision  in  the  Code  of 
Civil  Procedure  requiring  the  court  to  ad- 
minister a  special  oath  to  the  officer  taking 
charge  of  the  jury  upon  its  retirement  for  de- 
liberation ;  and  it  is  discretionary  with  the 
court  to  administer  a  special  oath  or  not. 
The  Code  of  Civil  Procedure  contemplates 
that  the  official  oath  of  the  officer  is  suffi- 
cient.   (Boreham  v.  Byrne,  83  Cal.  23.) 

2.  Pro¥inc9  of  and  Ou99tioM  for;  Uting  indi¥id' 

ual  Judgment 

248.  To  weijgh  the  evidence  and  find  the 
facts  is,  in  this  state,  the  exclusive  province 
of  the  jury.    (People  v.  Dick,  34  Cal.  663.) 

Province  of    jury.     See    Criminal  Law, 

xvin,  9. 

249.  It  is  the  province  of  the  jury^  unaided 
by  the  court,  to  say  whether  a  fact  u  proved 
or  otherwise.    (People  v.  Dick,  32  Cal.  213. ) 
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250.  The  province  of  the  jury  ia  to  deter- 
mine from  the  evidence  the  isBues  of  fact  pre- 
sented by  the  parties ;  and  their  decision  is 
final  in  all  cases  where  there  is  a  conflict  of 
testimony.   (McCauley  y.  Weller,  12  Cal.  600. ) 

251.  It  is  the  oflice  of  a  trial  jury,  bv  their 
verdict,  to  find  the  facts  in  issue,  Whether 
general  or  special,  and  with  the  legal  effect  of 
those  facts  they  have  no  concern.  (Fits- 
patick  V.  Himmelmann,  48  Cal.  588.) 

Jury  exclusive  judges  of  facts.  See  Crim- 
inal Law,  471. 

Questions  of  law  and  fact.  See  Questions 
of  Law  and  Fact. 

Jury,  determination  of  weight  and  credibil- 
ity of  evidence.    See  Evidence,  XI,  2. 

Submitting  special  issues.   See  Verdict,  X. 

252.  The  court  cannot  submit  to  the  deter- 
mination of  the  jury  a  question  of  mere  law. 
(People  V.  Ivey,  49  Cal.  66.) 

253.  While  jury  has  naked  power  to  decide 
all  questions  arising  on  the  general  issue  of 
not  guilty,  it  only  has  the  right  to  find  the 
facts,  ana  apply  to  them  the  &w  as  jriven  by 
the  court.    (People  v.  Lem  You,  07  Cal.  224.) 

Decree  of  homicide,  jury  are  judges  of.  See 
Criminal  Law,  XXI,  31,  c,  C. 

254.  It  will  not  do  to  admit  improi>er  evi- 
dence, and  then  leave  the  question  of  its  per- 
tinency to  the  jury.  (People  v.  Ivey,  49  Cal. 
56.) 

255.  The  court  must  not  submit  evidence 
to  the  jury  hvpotheticall]^)  that  is  to  say,  to 
be  considered  by  them  if  they  are  of  the 
opinion  that  it  is  applicable  to  the  issue,  but 
to  be  disregarded  by  them  if  they  are  of  a  con- 
trary opinion.    (People  v.  Ivey,  49  Cal.  56.) 

256.  Juries  are  in  many  cases  permitted  to 
exercise  their  individual  judgment  as  to 
values  upon  subjects  presumptively  within 
their  own  knowledge,  which  thev  have  ac- 
quired through  experience  or  observation, 
and  the  objection  that  no  evidence  was  pre- 
sented before  them  upon  such  subjects  is  in- 
sufficient to  defeat  their  verdict.  (C^erberg 
V.  Robison,  100  Cal.  93.) 

Duty  of  jury  to  follow  instructions.  See 
Instructions,  aVII,  7. 

Instructions,  presumption  that  jury  follow. 
See  Appeals,  2874. 

3,  Taking  DocumentB  or  instructions  into  Jury- 
room. 

257.  It  is  within  discretion  of  court  to  allow 
jury  to  take  with  them  documentary  evidence 
when  they  retire  to  consider  their  verdict, 
and  it  is  not  error  for  the  court  to  allow  the 
jury  to  take  with  them  the  claim  upon  which 
the  suit  is  based,  which  constitutes  part  of  the 
complaint,  and  which  has  been  received  in  evi- 
dence.   (McLean  v.  Crow,  88  Cal.  644.) 

258.  There  was  no  error  in  denying  the  re- 
quest made  by  the  attorney  of  the  defendant 
to  let  the  jury,  upon  retiring  for  deliberation, 
take  with  them  a  diagram  which  had  been 
used  in  the  trial  of  the  cause  in  the  examina- 
tion of  some  of  the  witnesses.  (People  v. 
Cochran,  61  Cal.  548.) 

Cited  19  Nev.  228. 

259.  Promissor^^  notes  offered  in  evidence, 
after  being  identified  and  proved  by  testi- 


mony contained  in  a  deposition,  are  not  parts 
of  the  deposition  within  the  meaning  of  sec- 
tion 612  of  the  Code  of  Civil  Procedure,  pro- 
hibiting the  jury  from  takine  depositions  with 
them  when  retiring  for  delioeration.  (Cock- 
rill  y.  Hall,  76  Cal.  192.) 

200.  The  sworn  statement  of  the  insured 
party  to  a  contract  of  insurance,  as  to  the 
nature  and  extent  of  his  losses  suffered  by  fire 
and  the  certificate  thereto  of  the  justice  of  the 
peace,  made  according  to  the  requirements  of 
such  contracts,  constitute  documentary  evi- 
dence within  the  meaning  of  the  one  hundred 
and  seventy-sixth  section  of  the  Practice  Act ; 
and  on  the  trial  of  an  action  by  the  in- 
sured to  recover  for  a  breach  of  the  contract 
by  the  insurer  were  properly  allowed  to  be 
taken  by  the  jury  on  their  retirement  to  de- 
liberate upon  their  verdict.  ( Clark  v.  Phcen  ix 
Ins.  Co.,  36  Cal.  168.) 
Cited  88  Cal.  648. 

261.  It  is  error  to  allow  jury  to  take  with 
them  instructions  refused  By  the  court;  but 
a  party  cannot  complain  of  error  if  the  in- 
structions be  those  asked  by  himself.  (Peo- 
ple y.  Cummings,  57  Cal.  88.) 

Taking  articles  into  jury-room.  See  Crim- 
inal Law,  XXI,  31,  n. 

4.  Tootimony  of  Shoriffao  to. 

262.  It  seems  that  testimony  of  sheriff  is 
competent  to  diaclose  what  transpires  in  the 
jury-room,    (Wilson  v.  Berryman,  5  Cal.  44.) 

XIY.  Fees  of  Jury. 

263.  A  rule  of  the  superior  court  requiring 
a  party  demanding  a  trial  b^  jury  to  deposit 
the  jury  fees  with  tiie  clerk  m  advance  of  the 
trial  is  a  reasonable  regulation  of  the  mode  of 
enjoyment  of  the  right  of  trial  by  jury,  and  is 
not  a  denial  or  impairment  of  the  right ;  and 
tne  party  demandinff  a  jury  trial,  upon  refus- 
ing to  comply  with  the  rule,  waives  his  right 
to  a  jury.  (Conneau  v.  Geis,  73  Cal.  176.) 
Cited  11  CJol.  App.  82. 

264.  Where,  upon  the  day  fixed  for  the  trial 
of  an  action,  a  jury  was  in  attendance,  but 
the  parties  agreed  to  try  the  case  without  a 
jury,  the  successful  party  is  not  entitled  to 
recover  as  costs  the  amount  of  the  attendance 
fees  of  such  jurors,  where  the  fees  were  not 
actually  jwid,  nor  any  liability  therefor  in- 
curred "by  such  party.  (Freshour  v.  Hihn,  99 
Cal.  443.) 

265.  The  trial  court  as  authority,'  under 
section  274  of  the  Code  of  Civil  Procedure, 
and  the  act  of  March  1, 1872,  to  sta^  all  pro- 
ceedings in  an  action  until  the  party  in  whose 
favor  a  verdict  has  been  rendered  pavs  the 
fees  of  the  jury  and  the  reporter.  (Rhodes 
v.  Spencer,  68  Cal.  199.) 

Fees,  payment  of  on  granting  nonsuit.  See 
Costs,  23. 

Condition  as  to  fees  on  granting  continu- 
ance.   See  Continuance,  84. 

XT.  Diseharire  of  Jury;  Contiiivaiiee  for 

Term  as. 

266.  The  discretion  of  the  court  in  the  dis- 
charge of  a  jury  for  inability  to  agree  must  be 
exercised  upon  some  kind  of  evidence,  and 
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the  judgment  of  the  court  on  the  point  should 
be  expressed  in  some  form  upon  the  record, 
(People  v.  Cage,  48  Cal.  323.) 
Cit^d  11  Nev.  436,  440. 

267.  A  report  made  by  the  sheriff  to  the 
court  that  the  jury  say  they  are  unable  to 
agree  is  not  evidence  upon  which  the  court 
can  act  in  discharging  the  jury  for  inability 
to  agree.  The  proper  course  is  to  call  the 
jury  into  court  and  have  them  announce 
their  inability  in  the  presence  of  the  court. 
(People  V.  Cage,  48  Cal.  323.) 

268.  Sections  134  of  the  Code  of  Civil  Pro- 
cedure and  1142  of  the  Penal  Code,  authoriz- 
ing the  discharge  of  a  jury  on  a  legal  holiday, 
are  not  repugnant  to  section  5  of  article  VI  of 
the  constitution.  The  constitution  is  pro- 
hibitorv  of  legislation  establishing  terms  of 
court  during  which  alone  judicial  business 
can  be  transacted,  but  leave  the  legislature 
at  liberty  to  allow  or  disallow  the  transaction 
of  all  or  any  class  of  judicial  business  on  legal 
holidays.    (People  v.  Soto,  65  Cal.  621.) 

269.  Where  a  verdict  rendered  by  a  jury  in 
a  criminal  case  is  such  as  to  convince  the  trial 
court  that  the  iury  had  purposely  and  will- 
fullv  disregarded  the  evidence  and  returned  a 
verdict  in  violation  of  their  sworn  dutjr,  it  is 
the  duty  of  the  judge  to  discharge  the  jurors 
rendering  such  verdict  from  further  service 
or  attendance  in  other  criminal  cases ;  and,  in 
the  absence  of  any  showing  to  the  contrary,  it 
must  be  presumed,  in  favor  of  the  action  of 
the  court,  that  the  case  was  such  as  to  justifv 
the  discharge  of  jurors  upon  that  grouncl. 
(People  V.  Murray,  85  Cal.  350.) 

270.  The  trial  court  has  the  right  to  dis- 
chai^e  a  jury,  or  any  of  them,  not  selected  to 
try  a  pending  case  nor  selected  to  serve  for 
any  fixed  term,  at  any  time,  without  giving 
any  reason  for  such  discharge,  and  without 
the  existence  of  a  reason ;  and  in  such  case 
the  fact  that  a  reason  was  assigned,  which  in 
some  cases  might  be  insufficient,  is  imma- 
terial.   (People  V.  Murray,  85  Cal.  360.) 

271.  Where  the  discharged  jury  was  not 
selected  for  the  trial  of  the  defendant's  case 
the  defendant  had  no  vested  right  to  a  trial 
by  such  jury,  and  where  the  jurv-  by  which 
the  defendant  was  tried  was  ordered  to  be 
summoned  in  precisely  the  same  way  that  the 
discharged  jury  had  been  selected  and  sum- 
moned, and  it  is  not  shown  or  claimed  that 
the  jurors  thus  selected  were  less  favorable 
to  the  defendant  than  the  discharged  jurors 
would  have  been,  no  injury  could  result  to 
the  defendant  by  reason  of  such  discharge,  as 
all  of  his  rights  of  challenge  to  the  new  jurors 
were  preserved.  (People  v.  Murray,  S6  Cal. 
350.) 

272.  If,  when  cause  is  on  trial  before  jury, 
court  continues  hearing  to  a  day  which  car- 
ries the  court  into  the  next  term,  and  then, 
before  the  da;^  arrives,  adjourns  the  court  for 
the  term,  the  jury  is  discharged,  and  the  court 
cannot  proceed  with  the  hearing  before  the 

i'ury  when  the  day  arrives.      (Johnson   v. 
Pacific  Cement  Co.,  50  Cal.  648.) 

273.  If,  in  such  case,  the  court  does  not  ad- 

{'oum  for  the  term,  it  may  proceed  with  the 
learing  notwithstanding  the  close  of  the  term. 
(Johnson  v.  Pacific  Cement  Co.,  50  Cal.  648.) 


Discharge  of  jury  as  former  jeopardy.  See 
Criminal  Law,  XVII,  3,  f. 

Discharge  of  jury  without  consent  as  ground 
for  discharge.    See  Habeas  Corpus,  40. 

Appeal,  review  of  order  excusing  jury.  See 
Appeals,  XI,  13,  k. 

(Jrder  discharging  jury  for  inability  to 
agree,  appealability.    See  Appeals,  195. 

Presumption  of  consent  to  discharge  of 
jury.    See  Appeals,  2835. 

Kecalling  jury  to  submit  special  issues.  See 
Railroads,  91. 

XYI.  Misconduct. 

/.  Handing  Forms  of  ¥ordict  to  Juiy:  AttomfliB 
to  Bribo;  Inwostigation  by  Court, 

274.  When  jury  were  leaving  court  room 
for  consultation  the  clerk,  without  the  knowl- 
edge of  the  court  or  consent  of  the  defendant, 
handed  them  three  forms  of  verdict  corre- 
sponding to  those  mentiDued  in  the  instruc- 
tions, and  they  returned  one  of  them,  finding 
the  defendant  guilty  of  grand  larceny,  held- 
not  erroneous  or  irregular.  ( People  v.  Robin, 
son,  65  Cal.  136.) 

275.  Pending  the  trial  of  a  criminal  case  the 
district  attorney,  acting  upon  the  supposition 
that  an  attempt  had  been  made  to  bribe  the 
jary,  at  the  close  of  the  testimony  for  the 
prosecution  called  one  of  the  jurors  and  ques- 
tioned him  about  the  matter,  but  failed  to 
show  any  attempted  bribery,  fle  thereupon, 
at  the  request  of  the  court,  stated  how  he  had 
learned  of  the  supposed  bribery.  The  court, 
after  discharging  the  jury,  and  instructing 
them  to  leave  uie  court  room,  proceeded  to 
investigate  the  charge,  and  found  it  to  be  un- 
true. Durins  the  investigation  the  attorney 
for  the  defendant  requested  to  have  the  jury 
present.  The  court  refused  the  request,  and 
subsequently  instructed  the  jury  not  to  con- 
sider the  matter  in  arriving  at  their  verdict. 
Held,  that  the  refusal  to  allow  the  jury  to  be 
present  during  the  investigation  was  not  er- 
ror.   (People  v.  Kalkman,  72  Cal.  212.) 

2.  Drinking  During  Trial;  Misconduet  of  ShorHf. 

276.  Where  there  is  clear  and  undisputed 
proof  of  the  drinking  of  intoxicating  liquor  by 
the  jury  while  actuallv  deliberating  upon 
their  verdict  in  a  capital  case  it  is  such  mis- 
conduct as  is  ground  of  new  trial,  although 
the  liquor  was  served  with  a  meal  at  a  restau- 
rant, and  irrespective  of  the  quantity  taken 
or  the  effect  produced.  (People  v.  Lee  Chuck, 
78  Cal.  317.) 

Cited  88  Cal.  607. 

277.  Darin '  the  trial  large  amounts  of  beer, 
wine,  and  whis  :y  were  procured  at  their  own 
expense  ana  c  ^nsumed  by  the  jury  without 
the  permission  of  the  court  or  the  consent  of 
the  defendant,  and  without  the  knowledge  of 
either  of  them.  Held,  this  was  such  im- 
proper conduct  upon  the  part  of  the  junr  as  to 
require  a  new  trial.  (People  v.  Gray,  61  CaL 
164.) 

Cited  78  Cal.  332,  338;  88  Cal.  607. 

278.  The  drinking  of  intoxicating  liquors 
by  some  of  the  jurors  in  a  criminal  action, 
after  liie  case  was  submitted  to  them  and  be- 
fore verdict,  while  in  change  of  an  officer  who 
had  taken  them  out  to  dinner,  is  not  such 
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miflconduct  on  their  part  as  to  warrant  a  re- 
Teraal  of  the  jad^ment  if  they  were  not 
affected  hy  the  bquor  which  they  drank. 
(People  y.  Sansome,  98  Cal.  236.) 

279.  The  fact  that  a  juror  drank  intoxicat- 
ing liquors  out  of  court,  and  that  at  the  recess 
on  the  day  the  verdict  was  rendered  he  was  for 
a  time  under  its  influence,  does  not  vitiate  the 
verdict  if  it  appears  from  the  aflldavita  of 
other  jurors  and  the  officer  in  charge  of  the 
jury  that  the  juror,  while  sitting  or  deliberat- 
ing as  a  juror,  was  sober,  intelligent,  and  in  a 
fit  condition  to  understand  and  deliberate 
upon  the  evidence  and  determine  the  verdict. 
(People  V.  Deegan,  88  Cal.  602.) 

280.  Pending  the  trial,  and  while  the  jury 
was  in  his  charge,  the  sheriff  conducted  the 
jurvmen  to  public  saloons,  and  fumishd  them 
with  liquor  at  his  own  expense.  A  reward 
had  been  offered  for  the  conviction  of  the  de- 
fendants, which  the  sheriff  hoped  to  obtain. 
Held,  that  the  conduct  of  the  sheriff  was  a 
sufficient  irregularity  to  warrant  a  new  trial. 
(People  V.  Myers,  70  Cal.  682.) 

Drinking  during  trial.    Bee  post,  300. 
Intoxication  known  and  not  objected  to. 
Bee  post,  XVI,  6. 

3,  Conwening  About  Ca%9:  ¥i%iting  Witnen:  i/i' 
HuBitcing  Juty:  Recehing  Cwidoneo  Out  of 
Court;  noading  Papon, 

Conversing  about  case.    See  post,  306. 

281.  The  engaging  of  a  juror  in  earnest  con- 
versation with  the  prosecuting  witness  during 
the  trial,  though  reprehensible,  is  not  suffi- 
cient of  itself  to  raise  a  presumption  that  the 
juror  was  thereby  improperly  influenced. 
(People  V.  Dunne,  80  Cal.  34.) 

282.  Injury  to  the  defendant  will  not  be 
presumed  from  the  fact  that  one  of  the  jurors, 
at  the  close  of  the  instructions,  stated  to  the 
court  that  there  was  a  disagreement  among 
them  as  to  the  testimony  upon  a  particular 
point,  although  the  court  had  previously  ad- 
monished them  not  to  talk  among  themselves 
about  the  merits  of  the  case.  (People  v. 
West,  73  Cal.  346.) 

283.  Remark  of  juror  during  recess  of  the 
trial  that  there  was  no  use  in  taking  up  time 
in  trying  to  humbug  the  jury,  and  that  the 
lawyer  who  made  the  shortest  speech  would 
win  the  case,  was  not  such  misconduct  as 
will  vitiate  the  verdict.  (Taylor  v.  California 
Stage  Co.,  6  Cal.  228.) 

Cited  16  Nev.  163. 

284.  Where  juror  has  manifested  inclination 
to  talk  about  the  case,  such  impropriety  on 
the  part  of  the  juror  is  not  a  sufficient  ground 
for  setting  aside  the  verdict  if  it  appear  con- 
clusively that  the  defendant  was  not  affected 

Srejudicially  thereby.    (People  v.  Dennis,  30 
al.  626.) 
Cited  78  Cal.  384. 

286.  During  the  progress  of  the  trial,  while 
certain  persons  were  conversing  about  the 
case,  a  juror  joined  them .  One  of  the  speakers 
called  attention  to  the  fact  that  a  juror  was 
present,  and  remarked  that  thev  must  not 
talk.  To  do  this  the  juror  repliea  that  "they 
might  go  ahead,  it  would  n't  make  anv  differ- 
ence to  him."    Heldy  that  the  remark  of  the 


juror  was  not  improper.   (People  v.  McCardj, 
68  Cal.  676. ) 
Cited  73  Cal.  347. 

286.  A  person  who  has  been  sworn  on  h\m 
voir  dire  and  accepted  as  a  juror,  and  after- 
wards engages  in  conversation  with,  or  volun- 
tarily listens  to  the  remarks  of^  others  on  the 
subject  of  the  charge,  upon  which,  as  a  juror, 
he  is  to  pass,  is  presumed  to  have  been  sub- 
ject to  improper  influence,  and,  unless  it  is 
shown  that  it  failed  of  effect,  tiie  preeamp- 
tion  is  against  the  purity  of  the  verdict. 
(People  V.  Turner,  39  Cal.  370.) 

Cited  78  Cal,  334. 

287.  A  new  trial  will  not  be  granted  be- 
cause some  of  the  jurymen,  in  a  criminal  case, 
may  have  conversed  with  third  persons  while 
deliberating  upon  their  verdict,  if  it  be  shown 
that  such  conversations  were  innocent. 
(People  V.  Symonds,  22  Cal.  348.) 

288.  A  verdict  of  guilty  in  a  criminal  action 
will  not  be  set  aside  on  a  showing  that  a 
third  person  expressed  in  the  presence  of  the 
jury,  while  they  were  deliberating  upon  their 
veraict,  a  wish  that  the  defendant  should  be 
convicted,  where  the  expression  appears  to 
have  been  a  mere  passing  remark,  and  not 
part  of  a  conversation  in  which  the  junr  en- 
gaged.   (People  V.  Brannigan,  21  Cal,  337.) 

289.  Where  interference  of  strangers  is  un- 
attended with  corruption  in  the  latter,  and 
has  not  been  prompted  b^  a  i>arty,  and  it  does 
not  appear  that  any  injustice  has  therebv 
been  done,  the  verdict  will  not  be  disturbed, 
whether  tiie  cause  be  civil  or  criminal,  a  caj^ 
ital  trial  or  otherwise.  (People  v.  Boggs,  20 
Cal.  432.) 

Cited  2  Utah,  397. 

290.  Where  the  evidence  upon  a  proaeca- 
tion  for  murder  is  mainly  circumstantial,  and 
the  result  depended  upon  the  degree  of  credit 
properly  attaching  to  the  statements  of  the 
witnesses,  and  upon  the  exercise  of  careful 
discrimination  and  sound  judgment  by  the 
jury,  and  some  of  the  jurors,  during  the  trial, 
repeatedly  visited  a  resort  of  lewd  women  and 

{)rofiigate  men  kept  by  a  woman  who  had 
ived  with  the  defendant,  and  who  was  one 
of  his  principal  witnesses,  and  there  con- 
versed in  reference  to  the  case,  and  subse- 
quently the  judge  of  the  court  delivered  an 
admonition  to  the  jurors  upon  their  conduct, 
which  was  published  at  lensth  in  a  news- 
paper under  the  head  of  *^What  Does  It 
Mean?  *'  and  the  sheriff,  who  was  a  witness 
for  the  prosecution,  made  remarks  to  the  jury 
calculated  to  prevent  the  jury  from  disagree- 
ing on  account  of  those  visits,  it  must  be  pre- 
sumed that  the  jury  were  influenced  by  a  tear 
of  public  opinion  in  convicting  the  defendant, 
and  a  veraict  of  conviction  rendered  under 
such  circumstances  should  not  be  upheld. 
(People  V.  Mitchell,  100  Cal.  328.) 

291.  A  jury  is  guilty  of  improper  conduct  in 
receiving  evidence  out  of  court.  (Rodgers  v. 
Central  Pac.  R.  R.  Co.,  67  Cal.  607.) 

292.  An  affidavit  made  on  motion  for  a 
new  trial  in  a  criminal  case,  on  the  eround 
that  the  jury  received  evidence  out  of  court 
other  than  that  given  by  the  witnesses  who 
testified  on  the  trial,  which  states  that  the 
affiant  is  informed  and  believes  that  slips  of 
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a  newspaper  and  a  law  book  containing  the 
evidence  given  on  a  former  triiU  of  the  same 
case  were  left  in  the  room  where  the  jury  de- 
liberated on  their  verdict,  and  that  the  affiant 
is  informed  and  believes  that  while  so  de- 
liberating the  jary  read  from  said  newspaper 
slips  what  puri)orted  to  be  theeviden3e  taken 
on  said  former  trial,  and  from  said  law  book 
the  evidence  of  a  former  trial  as  published  in 
the  same,  is  not  sufficient  to  warrant  the 
granting  of  a  new  trial.  (People  v.  Williams, 
S4  Cal.  31.) 

293.  The  bare  fact  of  a  juror  having  visited, 
during  the  trial  the  premises  where  it  was 
allegea  that  the  defenoant  had  committed  the 
crime  of  burglarjr  is  not  sufficient  ground  for 
discharging  the  jury.  (People  v.  Hope,  62 
Gal.  291.) 

294.  The  reading  by  a  juror,  during  the  prog- 
ress of  the  trial,  of  a  newspaper  containing 
any  matter  in  connection  with  the  subject 
matter  of  the  trial  which  would  be  at  all 
likelv  to  influence  him  in  the  performance  of 
his  dnty^  is  sufficient  misconduct  to  warrant 
a  new  trial.    (People  v.  McCoy,  71  Cal.  395.) 

Misconduct,  statement  of  juror  to  fellow- 
juror.    Bee  Appeals,  2872. 

Evidence  to  show  jury  not  influenced  by 
reading  papers.    See  post,  314,  315. 

Conversing  about  case  with  knowledge  of 
party   and   without   objection.      See   post, 

4L  Dhc/osun  of  ¥erdtct 

m 

295.  Mere  disclosure  by  juror  of  verdict  al- 
ready agreed  upon,  sealed  up,  and  delivered  to 
the  clerk  by  the  jury,  is  reprehensible,  but  in 
the  absence  of  any  damage  caused  therebv  to 
either  party  to  the  action,  or  of  any  fraudulent 
conduct  on  tlie  i>art  of  the  juror,  it  is  not  of 
itself  sufficient  to  invalidate  the  verdict.  (In- 
gersoU  V.  Truebody,  40  Cal.  603.) 

5.  Separation  of  Jury;  Tomporary  Aboonco  of 

Shonff, 

296.  A  juror  has  no  right  to  separate  from 
others  without  permission  of  the  court,  even 
though  the  defendant's  counsel  consented  to 
it.    (People  y.  Backus,  6  Cal.  275.) 

297.  If  one  or  more  jurors  in  a  criminal  trial 
separate  without  leave  of  the  court,  so  that 
such  juror  might  have  been  improperly  in- 
fluenced by  ouiers,  the  verdict  will  be  set 
aside.  (People  v.  Backus,  5  Cal.  275.)  . 
Cited  19  Cal.  445;  38  Cal.  478;  74  Cal.  484  ;*3 

Mont.  207. 

298.  Where  the  jury  in  a  criminal  action, 
after  having  retired  to  deliberate  upon  their 
verdict,  separate  without  permission  of  the 
court,  the  irregularity  is  sufficient  ground  for 
setting  aside  a  verdict  of  guilty  rendered  by 
them,  unless  it  be  shown  affirmatively  by  the 
prosecution  that  the  defendant  was  not  pre- 
ludiced  thereby.  (People  v.  Brannigan,  21 
Cal.  837.) 

Cited  22  Cal.  352 ;  89  Cal.  375 ;  74  Cal.  483, 484, 
488 ;  78  Cal.  334. 

299.  The  mere  fact  that  the  jury  in  a  crim- 
inal case  separate  without  permission  of  the 
court  does  not  require  that  a  new  trial  should 
be  granted.  The  presumption  that  the  jury 
may  have  been  subject  to  improper  inflnenceg 


which  attaches  to  the  fact  of  such  separation 
may  be  removed  by  an  affirmative  showine 
that  no  injury  to  the  defendant  resultea 
therefrom.  (People  v.  Symonds,  22  Cal.  348.) 
Cited  23  Cal.  633;  29  Cal.  262;  78  Cal.  334. 

300.  The  mere  fact  that  certain  jurors  in  a 
criminal  prosecution,  in  violation  of  the  direc- 
tion of  the  trial  judge,  and  before  the  final 
submission  of  the  case,  separated  from  the 
others  and  from  the  officer  who  had  them  in 
charge,  and  that  some  of  them  drank  intoxi- 
cating liquors,  does  not  of  itself  entitle  the 
defendant  to  a  new  trial  in  the  absence  of  a 
showing  that  any  one  of  the  jurors  was  in- 
fluenced in  his  verdict  by  some  outside  in- 
fluence, or  in  consequence  of  such  separation, 
or  was  affected  by  the  liquor  which  he  drank, 
or  that  the  quantity  and  character  of  liquor 
was  such  as  would  presumptively  affect  his 
capacity  as  a  juror.  (People  v.  Bemmerly,  98 
Cat.  299.) 

301.  The  fact  that  during  a  trial  for  murder 
some  of  the  jurors  lifted  up  a  witness,  who 
had  suddenly  fainted  during  ner  examination, 
and  carried  ner  into  an  adjoining  chamber  of 
the  judge,  and  laid  her  upon  a  sofa  —  the 
deputy  sheriff  in  attendance  upon  the  court 
accompanying  the  jurors,  who  were  absent 
about  a  minute,  during  which  time  the  wit- 
ness was  insensible — is  no  ground  for  a  new 
trial  because  of  a  separation  of  the  jurors. 
(People  V.  Lee,  17  Cal.  76.) 

Cited  19  Cal.  445. 

302.  The  fact  that  one  of  the  jurors  left  the 
other  jurors,  and  went  into  a  water-closet  ad- 
jacent to  the  courtroom  accompanied  by  the 
bailiff,  where  he  remained  but  a  few  minutes, 
is  not  ground  for  a  new  trial,  if  it  appears  that 
he  conversed  with  no  one  while  absent,  and 
heard  nothins  about  the  case,  and  that  the 
case  was  not  discussed  or  balloted  upon  while 
he  was  absent,  and  that  on  his  return  he  par- 
ticipated in  all  the  deliberations  of  the  jury 
and  in  finding  the  verdict.  (People  v.  Wheat- 
ley,  88  Cal.  114.) 

303.  Where  defendant  was  convicted  of 
murder,  and  on  motion  for  new  trial  it  ap- 
peared that  three  of  the  trial  jurors,  after 
their  retiring,  but  before  verdict,  went  for  a 
few  moments  to  a  privy,  accompanied  by  the 
undersheriff,  who  testified  that  during  their 
absence  from  the  jury-room  they  had  no  com- 
munication with  any  one,  nor  with  each 
other,  held,  that  the  sex)aration  of  the  three 
jurors  from  their  fellows  was  not  cause  for 
new  trial.    (People  v.  Bonney,  19  Cal.  426.) 

304.  The  fact  that  some  of  the  jurors  in 
making  a  view  were  occasionally  out  of  sight 
of  the  others  does  not  constitute  a  separa- 
tion if  they  were  kept  as  much  in  a  boay  as 
the  nature  of  the  premises  viewed  would  per- 
mit.    (People  V.  Yut  Ling,  74  Cal.  569.) 

305.  Where  the  jury  in  a  criminal  case,  after 
they  had  retired  for  deliberation,  were  con- 
ducted by  the  officer  bavins  them  in  charge 
to  the  dining  room  of  a  hotel,  where  they  re- 
mained together  three-quarters  of  an  hour, 
one  of  the  doors  being  open  and  accessible  to 
strangers,  and  the  officer  bein^;  absent  a  few 
minutes  at  a  time,  held,  to  be  insufficient  to 
oonatitute  misconduct  on  the  part  of  the  jury 
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or  of  the  officer,  for  which  a  new  trial  should 
be  granted.     (People  v.  Kelly,  46  Cal.  355. ) 
Cited  74  Cal.  487;  7  Mont.  506;  distinguished 
3  Mont.  207. 

306.  The  fact  that  the  officer  having  charge 
of  the  jury,  after  they  had  retired  to  deliber- 
ate, was  absent  some  minutes  from  the  room 
in  which  he  had  placed  them,  it  not  appear- 
ing that  they  were  allowed  to  separate ;  and 
the  fact  that  some  person  outside  the  jury- 
room  spoke  to  a  juror,  and  that  some  of  the 
jurors  spoke  to  two  persons  outside,  it  not  ap- 
pearing what  was  said,  or  that  it  had  any 
reference  to  the  trial ;  and  the  fact  that  after 
the  jury  had  agreed  upon  their  verdict  and 
wer  brought  into  the  courtroom  they  were 
allowed  to  remain  there  m  the  presence  of 
other  persons  while  the  officer  went  to  the 
porch  m  front  of  the  courtroom,  and  waited 
some  minutes  for  the  judge,  it  not  appearing 
that  any  communication  was  had  with  the 
jury  in  the  mean  time,  are  not  sufficient 
grounds  for  requiring  a  new  trial.  (People 
V.  Boggs,  20  Cal.  432.) 

Cited  34  Cal.  190;  12  Nev.  422. 

307.  The  retirement  of  a  jury  for  a  necessary 
purpose  for  a  few  moments,  with  tbe  permis- 
sion of  tbe  sheriff,  out  of  his  sight,  there  be- 
ing no  evidence  that  during  such  retirement 
thev  communicated  with  any  one,  or  with 
each  other,  but  positive  proof  to  the  oontrary, 
is  not  sufficient  ground  upon  which  to  grant  a 
new  trial.    (People  v.  Moore,  41  Cal.  ^.) 

Separation,  objection,  when  to  be  taken. 
See  Appeals,  2347. 

Separation  of  jurv,  objection  first  taken  on 
appeal.    See  Appeals,  Xl,  14,  e. 

6.  Misconduct  Consented  to  or  Known  by  a  Party. 

308.  Where  party  in  trial  of  criminal  case 
sees  or  knows  of  act  of  misconduct  by  a  juror, 
which  he  does  not  bring  to  the  attention  of 
the  court,  or  object  to  at  the  time,  or  at  any 
other  time  during  the  trial,  or  on  the  hearing 
of  a  motion  for  a  new  trial,  it  is  too  late  to 
make  the  misconduct  a  basis  of  objection 
after  the  court  has  disposed  of  the  motion  and 
pronounced  judgment.  (People  v.  McCoy,  71 
Cal.  395.) 

309.  A  new  trial  will  not  be  granted  on  ac- 
count of  the  temporary  absence  of  one  of  the 

i'urors  during  the  trial  if  the  i>artv  moving 
mew  of  the  absence  at  the  time,  and  failed  to 
call  the  attention  of  the  court  to  the  fact. 
(Steward  v.  Hinkel,  72  Cal.  187.) 

310.  If  a  juror  is  i>alpablv  intoxicated  in 
court  the  defendant  shoula  object  to  his 
serving  before  the  jury  is  permitted  to  retire. 
(People  V.  Deegan,  88  Cal.  602.) 

311.  If  the  intoxication  of  a  juror,  which  is 
urged  aa  a  ground  of  newtriaij  is  shown  to 
have  continued  from  the  beginning  of  the 
trial  to  its  close,  and  was  apparent  to  the  los- 
ing partv,  he  could  not  keep  quiet  on  the  sub- 
ject, and  take  the  chances  ot  a  favorable  ver- 
dict, and  theu  avail  himself  of  it  for  the  first 
time  after  his  defeat.  (Ipswitch  v.  Feman- 
des,  84Ca].  639.) 

Cited  88  Cal.  607. 

312.  It  is  improper  for  jurors  to  talk  with 
each  other  about  the  case  before  it  is  finally 
•ubmitted ;  but  when  the  matter  talked  about 


is  the  statement  of  a  self-evident  fact  which 
could  not  have  improperly  influenced  the 
verdict,  and  was  known  to  appellant  at  the 
time  of  its  occurrence,  who  made  no  objecticn 
thereto,  it  is  not  ground  for  a  new  trial.  Ap* 
pellant  could  not  thus  remain  quiet  and  take 
the  chance  of  a  favorable  verdict,  and  keep 
this  point  in  reserve.  (Monaghan  v.  Pacific 
Rolling  M.  Co.,  81  Cal.  190.) 

7.  AiUdarito  ao  to, 

313.  Affidavit  of  juror,  purging  his  conduct 
from  imputation  of  corruption  or  impro- 
priety, will  not  be  admitted  where  he  sepa- 
rates from  the  rest  of  the  jury  in  a  criminal 
trial  without  the  permission  of  the  court* 
(People  V.  Backus,  5  Cal.  275.) 

314.  Affidavits  of  jurors  are  admissible  to 
deny  alleged  misconduct  on  their  part,  when 
urged  as  a  ground  for  a  new  trial,  and  are 
conclusive  as  to  whether  newspaper  articles 
were  read  by  them  which  influenced  them  in 
finding  their  verdict.  The  court  should  see 
to  it,  by  proceedings  in  contempt  if  necessary, 
that  no  newspaper  articles  tending  to  preju- 
dice the  defendant's  cause  should  reach  uie 
jury.  (People  v.  Goldenson,  76  Cal.  328.) 
Cited  85  Cal.  361 ;  94  Cal.  216. 

315.  Where  a  defendant  in  a  criminal  prose- 
cution has  introduced  evidence  upon  a  motion 
for  a  new  trial,  showing  that  toe  jury  had 
read  newspaper  articles  during  the  trial, 
which  it  was  claimed  had  a  tendency  to  in- 
fluence their  verdict,  it  is  proper  to  receive 
rebutting  evidence  on  the  part  of  the  prosecu- 
tion, showing  by  the  jurors  themselves  that 
the  reading  of  tne  articles  had  not  influenced 
them  in  any  way  prejudicial  to  the  defendant 
in  rendering  their  verdict.  (People  v.  Mur* 
ray,  94  Cal.  212.) 

316.  An  affidavit  of  a  juror  may  be  received 
in  support  of  the  verdict  when  attacked  for 
misconduct  on  the  part  of  the  jurors.  (Peo- 
ple V.  Hunt,  59  Cal.  430.) 

Cited  76  CJ.  352;  94  Cal.  217. 

317.  An  affidavit  of  the  misconduct  of  the 
jurv,  made  merely  upon  information  and  be- 
lief, is  insufficient.  (People  v.  Tarm  Poi,  86 
Cal.  225.) 

318.  The  affidavit  of  a  juror  cannot  be  re- 
ceived to  impeach  a  verdict.  (Clark  v.  Hia 
Creditors,  57  Cal.  638 ;  Amsby  v.  Dickhouse,  4 
Cal.  102,  cited  25  Cal.  475, 1  Dak.  487 ;  Castro 
v.«6ill,  5  Cal.  40,  cited  25  Cal.  475, 1  Dak.  487 ; 
People  V.  Sprague,  53  Cal.  491;  People  v. 
Gray,  61  Cat.  164,  cited  78  Cal.  350,  88  Cal. 
604,  19  Nev.  369;  People  v.  Pratt,  78  Cal.  345; 
People  V.  Deegan,  88  Cal.  602.) 

319.  A  verdict  in  a  criminal  case  cannot  be 
impeached  by  an  affidavit  of  one  of  the  jurors 
tendins  to  show  that  it  was  not  a  fair  expres- 
sion of  the  opinion  of  the  jury.  (People  v» 
Wyman,  15  Cal.  70.) 

Cited  25  Cal.  475;  64  Cal.  528;  1  Dak.  487. 

320.  The  affidavits  of  the  jurymen  who  ren- 
dered a  verdict,  that  they  misunderstood  its 
effect,  cannot  be  receivea  to  impeach  or  de- 
feat it.  (Polhemus  v.  Heiman,  60  Cal.  438.) 
Cited  57  Cal.  639 ;  73  Cal.  607 ;  19  Nev.  369. 

321.  It  is  a  settied  rule,  founded  upon  con- 
siderations o^neoe8sary  policy,  that  the  testi- 
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mony  of  a  juryman  cannot  be  received  to  de- 
feat his  own  verdict;  and  in  a  criminal  case 
the  affidavit  of  a  jurjrman,  made  after  verdict, 
that  he  had  formed  and  expressed  an  opinion 
before  the  trial,  cannot  be  received  on  a  mo- 
tion for  a  new  trial.  (People  v.  Baker,  1  Cal. 
403.) 
Cited  25  Gal.  475;  1  Dak.  487. 

822.  A  juror  is  not  disqoalifled  from  becom- 
ing a  witness  in  a  proper  case,  but  public 
policy  prohibits  him  from  impeaching  his 
own  yeraict,  by  an  affidavit  that  a  juror  made 
statements  in  the  jury-room  of  matters  not  in 
evidenoe.    (People  v.  Doyell,  48  Cal.  85. ) 

823.  The  verdict  of  a  jury  cannot  be  im- 
]>eached  by  the  affidavits  of  individual  jurors 
ehowing  wat,  in  determining  their  verdict, 
facts  not  in  evidence  were  considered.  Un- 
der section  857  of  the  Code  of  Civil  Procedure, 
such  affidavits  can  only  be  resorted  to  for  the 
purpose  of  impeaching  the  verdict  when  the 
verdict  has  been  determined  by  a  resort  to 
chance.    (Fredericks  v.  Judah,  73  Cal.  604.) 

824.  The  verdict  of  a  juij  cannot  be  im- 
jieached  l^  the  affidavits  of  tiie  jurors,  ex- 
cept when  the  verdict  is  arrived  at  by  a  re- 
sort to  the  determination  of  chance.  (Boyce 
V.  California  Stage  Co.,  25  Cal.  460,  cited  29 
Cal.  262,  50  Cal.  441, 1  Dak.  488,  19  Nev.  369, 
1  8.  Dak.  322,  2  8.  Dak.  294, 1  Wash.  Ter.,  N. 
8.,  331 ;  Turner  v.  Tuolumne  County  Water 
Co.,  25  Cal.  397,  cited  25  Cal.  474,  476,  29  Cal. 
262,  49  Cal.  277,  73  Cal.  607,  77  Cal.  590,  15 
Col.  182, 1  Dak.  488, 1  Wash.  Ter.  N.  8.,  331, 
334;  People  v.  Hughes,  29  Cal.  257,  cited  1 
Dak.  488,  1  Wash.  Ter.,  N.  8.  331;  Hoare  v. 
Hindley,  49  Cal.  274,  cited  77  Cal.  591, 1  Dak. 
488.) 

325.  An  affidavit  of  a  i>arty  to  an  action, 
stating  what  took  place  in  a  |ury-room  while 
the  jury  were  considering  their  verdict,  with- 
out any  statement  therein^  or  proof  that  such 
party  was  present  in  the  ]ury-room,  will  not 
De  received  to  impeach  the  verdict  of  a  jury, 
for  it  cannot  be  presumed  that  such  party 
was  present  in  the  jury-room.  (Hoare  v. 
Hindley,  49  Cal.  274.) 

Cited  1  Col.  App.  252. 

326.  The  amendment  of  1862  to  section  193 
of  the  Practice  Act,  allowing  the  affidavits  of 
jui  OTS  to  be  received  to  impeach  their  own 
verdict,  relates  merely  to  the  remedy  and 
governs  in  all  applications  for  new  trial  made 
after  its  passage,  although  the  verdict  and 
judgment  sousht  to  be  set  aside  were  ren- 
dered previouuy.  (Donner  v.  Palmer,  23  Cal. 
40.) 

Cited  1  Dak.  487. 

327.  The  affidavits  of  jurors  cannot  be  re- 
ceived to  impeach  their  verdict,  but  they  will 
be  allowed  in  order  to  substantiate  it.  (Wil- 
son V.  Berryman,  5  Cal.  44.) 

Cited  25  Cal.  475;  1  Dak.  487. 

328.  It  is  not  error  for  the  court  to  refuse  to 
allow  the  defendant  in  a  criminal  case  to 
cross-examine  parties  who  file  counter-affida- 
vits in  support  of  the  verdict,  when  assailed 
bv  the  defendant  for  misconduct  of  the  jury. 
Tne  defendant  is  not  entitled  to  such  cross- 
examination  as  matter  of  right,  though  the 


court  might,  in  its  discretion,  have  allowed 
it.    (People  V.  Lee  Chuck,  78  Cal.  817.) 

Affidavits  to  show  verdict  obtained  by  aver- 
aging.   See  Verdict,  51. 

8.  Pr08umpthn    of    Performaiic§    of    Duty   by 

Juron, 

329.  The  presumption  is  that  jurors  perform 
their  duty  in  accordance  with  the  oath  which 
they  have  taken,  and  to  overthrow  this  pre- 
sumption there  must  be  some  direct  and 
positive  testimony,  tending  to  show  miscon- 
duct on  the  part  of  the  jury.  (People  v.  Will- 
iams. 24  Cal.  31.) 

Cited  78  Cal.  334 ;  86  Cal.  231. 

Presumption  of  regularity  of  action  of  jury. 
8ee  Appeals,  XI,  24,  o. 

XYII.  (ilrand  Jury. 

/.  How  Conotiiutod;  Summoning  and  Drawing: 

Special  ¥enire, 

330.  A  grand  jury  must  be  composed  of  not 
less  than  seventeen,  all  of  whom,  however, 
need  not  be  present  at  tlie  finding  of  an  indict- 
ment, provided  that  twelve  concur  in  findins 
the  indictment.  (People  v.  Roberts,  6  Cal. 
214.) 

Cited  8  Cal.  489;  54  Cal.  67;  20  Cal.  148. 

331.  Where  a  grand  jury  consisted  of  twenty- 
three  persons,  nine  of  whom  were  challenged 
for  cause  by  a  prisoner,  and  the  charge  was 
sustained  by  the  court,  and  nine  jurors  ex- 
cluded from  the  investigation  of  the  case,  and 
an  indictment  was  found  by  the  remaining 
fourteen,  held,  that  the  indictment  was  found 
by  a  legally  constituted  grand  jury.  (People 
V.Butler,  8  Cal.  435.) 

Cited  20  Cfil.  148;  54  Cal.  67. 

332.  Under  sections  204,  206,  208,  209,  and 
211  of  the  Penal  Code  there  is  no  distinction 
in  the  selection  between  grand  and  trial 
jurors,  but  the  names  of  all  iurors  selected 
are  to  be  placed  in  the  same  dox  ;  and  it  is 
unnecessary  for  the  court,  in  making  its  order 
designating  the  number  of  grand  and  trial 
jurors  required  for  the  ensuing  year,  to 
designate  separately  the  number  of  each 
class  of  jurors  required.  (People  v.  Crowey, 
56  Cal.  36.) 

333.  Under  section  12  of  the  act  of  1863,  con- 
cerning jurors  in  certain  counties,  it  is  com- 
petent for  the  judge  of  a  court,  after  the  com- 
mencement of  the  session,  to  order  a  grand 
jury  to  be  summoned.  (People  v.  Long,  43 
Cal.  444.) 

834.  Where  no  list  of  persons  to  serve  aa 
ffrand  jurors  during  the  year  has  been  made 
by  the  board  of  supervisors  the  court  may, 
under  section  226  of  the  Code  of  Civil  Proced- 
ure, make  an  order  directing  the  sheriff  to 
summon  a  grand  jury  forthwith.  (People  v. 
Kelly,  46  CbX.  356.) 

335.  It  is  no  objection  to  the  panel  of  the 
grand  jury  that  it  was  summonea  by  order  of 
court,  under  the  eleventh  section  of  the  act 
concerning  jurors  (Wood's  Digest,  511),  while 
the  prisoner  was  in  custody,  on  an  offense 
charged,  before  the  commencement  of  the 
term.  (People  v.  Cuintano,  15  Cal.  327.) 
Cited  15  Cal.  331 ;  distinguished  3  Nev.  76. 
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830.  It  ii  not  an  objection  that  the  copy  of 
inch  Older  of  court  wae  not  served  on  the 
eheriff,  as  the  statute  directs,  provided  he  has 
otherwise  r^nilarly  summoned  the  jury. 
(People  Y.  CuinUno,  15  Cal.  327.) 

337.  Order  of  court  directing  grand  jnry  to 
be  summoned  is  not  part  of  judgment-roll, 
unless  made  so  by  a  chalienge  to  the  panel ; 
and,  in  the  absence  of  any  showing  to  the 
contrary,  the  presumption  is  that  such  order 
was  made.    (People  v.  Kelly,  46  Gal.  356.) 

338.  Under  section  226  of  the  Code  of  Ciyil 
Procedure  the  power  of  a  judge  to  appoint  a 
private  person  as  an  elisor  to  summon  a 
grand  jury  is  not  unlimited  and  unaualified ; 
but  the  term  ''elisor"  is  employea  in  that 
section  to  de8ig[nate  a  person  to  ue  appointed 
when  the  sheriff  has  been  challenged  as  in- 
competent; and  in  the  absence  of  such  chal- 
lenge, the  judge  or  court  has  no  power  to  ap- 
point an  elisor  to  summon  the  grand  jury. 
(Bruner  v.  Superior  Oourt,  92  Gal.  239.) 

339.  The  jurisdiction  to  impanel  a  grand 
jury  comes  from  the  law,  and  not  from  any 
order  of  the  court;  and  although  a  portion 
of  the  grand  jury  may  have  been  lawfully 
drawn,  the  body  is  illegal  if  an  invalid  order 
is  made  for  the  summoning  of  the  remainder 
of  the  jury  by  an  elisor,  where  the  sheriff  has 
not  first  been  properly  challeneed  as  incom- 
petent.   (Bruner  v.  Superior  (%urt,  92  Gal. 

340.  If  the  officers  required  by  section  215 
of  the  Code  of  Civil  Procedure  to  be  present 
at  the  drawing;  of  the  ^rand  jury  are  actually 

E resent  it  is  immaterial  whether  any  notice 
as  been  given  to  them  by  the  clerk.    (Peo- 
ple V.  Gallagher,  55  Cal.  462.) 

341.  An  order  for  the  drawing  of  a  grand 
jury  for  the  city  and  county  of  San  Francisco 
was  made  in  the  superior  court,  and  filed  with 
the  county  clerk  on  the  8th  of  July,  1885. 
The  order  was  signed  by  the  presiding  judge 
of  the  court,  and  by  the  jud^e  of  the  depart- 
ment   in  which   the    drawing  was  to  take 

Elace,  and  designated  1  o'clock  p.  m.  as  the 
our  for  the  drawing.  At  the  opening  of  the 
court  at  10  o'clock  a.  m.  on  that  day  the 
judge  of  the  department  amended  the  order, 
by  changing  tne  hour  for  the  drawing  to 
10  o'clock  A.  M.,  and  thereupon  the  clerK  in 
open  court,  and  in  the  presence  of  the  judge, 
but  during  the  absence  of  the  presiding  judge, 
proceeded  with  the  drawing  m  the  manner 

Prescribed  by  section  219  of  the  Code  of  Civil 
rocedure.    Held^  that  the  absence  of  the 
presiding  judge  did  not  invalidate  the  draw- 
ing.   (Levy  V.  Wilson,  69  Gal.  105.) 
Cited  69  Cal.  543. 

342.  A  grand  jury  summoned  in  pursuance 
of  a  venire  duly  issued  is  not  illegal  merely 
because  the  court  erroneously  directed  the 
venire  to  be  served  by  the  coroner  instead  of 
the  sheriff.  (People  v.  Southwell,  46  Gal. 
142.) 

Cited  76  Cal.  845;  92  Cal.  276,  277. 

343.  Of  the  persons  whose  names  were 
drawn  from  the  grand  jury  box,  twenty-one 
were  summoned  and  appeared  all  but  six  of 
whom  were  excused  for  cause.  The  judge 
thereupon,  in  order  to  fill  the  panel,  by  an 
order  entered  in  the  minutes  of  the  courts 


directed  the  sheriff  to  summon  fifteen  persona 
from  the  body  of  the  city  and  county  to  ap- 
pear in  court  and  serve  as  srand  Jurors.  This 
was  done.    Thirteen  of  these,  with  the  six 

I'urors  of  the  original  panel,  were  reoognised 
>y  the  court  and  declared  to  be  the  grand 
and  as  such  were  imi>aneled  and  sworn. 


to: 


[eld,  that  the  course  adopted  by  the  court  in 
filling  the  original  panel  was  authorized  by 
sections  226  and  242  of  the  Code  of  Civil  Pro- 
cedure, and  was  not  in  excess  of  its  jurisdic- 
tion, although  at  the  time  the  order  for  the 
special  venire  was  made  there  were  sufficient 
names  in  the  grand  jury  box  from  which  the 
jurors  might  have  been  drawn.  (Levy  v.  Wil- 
son, 69  Cal.  105.) 

844.  A  special  grand  jnry  impaneled  in  ac- 
cordance with  sections  226  and  241  of  the 
Code  of  Civil  Procedure  is  a  valid  grand  jury 
for  every  purpose.  (People  v.  McDonell,  4/ 
Cal.  134.) 

Cited  69  Gal.  111. 

Special  grand  jury,  summoningwhere  part 
of  jurors  cBsqualified.    See  post,  XVII^  2. 

Error   in    summoning   or   immmeling 
ground  of  challenge.    See  post,  XVII,  2. 

Time  of  drawing  of.    See  post,  XVII,  9. 

Number  of  grand  jury.  See  Criminal  Law» 
1806;  XXI,  31,  g,  A. 

2.  Qua/i0caHoM  of;  Cha/iengo  and  Exeuoe  ef. 

845.  The  declaration  of  a  srand  juror  that  he 
is  a  naturalised  citiaen  should  be  received 
by  the  court  as  prima  facie  true,  and  proof 
thereof,  by  actual  production  of  the  papers,  is 
unnecessary.   (People  v.  Roberts,  6  Cal.  214.) 

346.  The  previous  opinion  which  disquali- 
fies a  grand  juror  is  one  formed  from  mere 
hearsay,  wiuiout  the  sanction  of  an  oath. 
The  formation  of  an  opinion  of  the  guilt  of  a 
I>arty  indicted  by  the  grand  jury,  from  hia 
testimony  under  oath  given  before  them,  upon 
a  similar  charge  against  another  person,  is  no 
disqualification.  (People  v.  Northey,  77  Cal. 
618.) 

347.  The  fact  that  two  of  the  grand  jurors 
were  in  court  when  another  person  was  on 
trial  for  the  same  offense,  and  heard  the  de- 
fendant plead  his  constitutional  privilege  as 
a  witness,  is  of  no  significance  if  it  does  not 
appear  that  it  had  any  effect  upon  the  indict- 
ment of  the  defendant.  (People  v.  Northey, 
77  Gal.  618.) 

348.  Where,  in  a  criminal  case,  the  accused 
has  been  held  to  answer  before  indictment, 
he  is  entitlea  to  an  opportunity  to  chal- 
lenge the  panel  of  the  grand  jury;  and,  if 
this  privileg^e  be  denied  him,  the  indictment 
found  is  void.  (People  v.  Romero,  18  Cal. 
89. ) 

Cited  3  Mont.  457. 

849.  But  thisprivilege  must  be  asked  for  by 
the  accused.  He  is  bound  to  know  when  the 
jury  meets,  and  the  court  need  not  offer  him 
his  privilege  of  challenge,  unless  he  first  de- 
mand it.  (People  V.  Romero,  18  Gal.  89.) 
Cited  24  Cal.  234;  28  Cal.  469;  11  Nev.  325;  1 

N.  Dak.  41. 

360.  It  is  competent  for  the  l^slature  to 
restrict  the  grounds  of  the  challenge  to  the 
panel  of  the  grand  jury.  (People  v.  South- 
well, 46  Gal.  142.) 
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851.  It  was  intended  by  section  182  of  the 
Practice  Act  to  restrict  the  right  of  challenge 
to  the  panel  of  the  grand  jory  to  the  three 
grounds  therein  enumerated.  (People  v. 
Southwell.  46  Gal.  142.) 
Cited  49  Cal.  178;  02  Oal.  253,  267,  268;  17 

Nev.  280. 

352.  An  objection  taken  to  the  panel  of  a 
grand  jury  that  had  been  summoned  by  the 
sheriff  of  the  county,  under  an  order  of  the 
court,  after  the  commencement  of  the  term, 
on  the  ground  that  said  jury  had  not  been 
drawn  in  the  manner  pointed  out  in  section 
5  of  the  act  concerning  jurors,  passed  May  3, 
1852,  is  not  well  taken.  (People  v.  Rodrigues, 
10  Gal.  50.) 

Cited  15  Gal.  329;  3  Nev.  76. 

353.  Challenges  to  the  panel  of  the  grand 
jury,  or  to  individual  jurors,  must  be  made  at 
the  impaneling  of  the  jury;  and  on  indict- 
ment for  murder  transferred  to  the  district 
court,  the  challenge  cannot  there  be  made. 
(People  V.  Moice,  15  Gal.  329.) 

Cited  73  Gal.  537 ;  distinguislied  3  Nev.  76. 

354.  Defendants  in  criminal  cases,  who 
have  not  been  held  to  answer  before  the  im- 
I>aneling  of  the  ^and  jury,  may  challenge 
the  panel  on  arraignment.  lif  they  have  been 
held  to  answer,  they  must  challenge  the  panel 
before  it  is  made  up  and  sworn.  (People  v. 
Beatty,  14  Cal.  566.) 

Cited  15  Gal.  329, 331, 479 ;  23  Gal.  632 ;  88  Gal. 
236. 

355.  Where  the  prisoner  was  present  at  the 
impaneling  of  the  grand  jury,  and  challenged 
particular  jurors,  and  his  challenge  was  over- 
ruled, and  he  was  indicted  for  murder,  and 
the  cause  was  transferred  for  trial  to  the  dis- 
trict court,  it  is  too  late  to  except  to  the  whole 
panel.  His  exceptions  i^ould  have  been 
uiged  in  the  court  of  sessions.  (People  v. 
Roberts,  6  Gal.  214.) 

Cited  24  Gal.  234;  1  N.  Dak.  41. 

356.  A  defendant  who  had  not  previously 
been  held  to  answer  is  entitled,  on  motion,  to 
have  the  verdict  set  aside  where  it  is  shown 
that  he  had,  at  the  time  they  were  impaneled) 
a  good  ground  of  challenge  to  one  or  more  of 
the  grand  jurors  who  presented  the  indict- 
ment. (Peopl  v.  Turner,  39  Gal.  370.) 
Distinguished  88  Gal.  236. 

357.  The  statutory  provision  that  exception 
to  the  grand  jury  must  be  made  at  a  particu- 
lar time  is  constitutional.  The  legislature 
have  the  right  to  prescribe  rules  of  practice 
in  criminal  or  civil  cases,  and  amons  such 
rules  are  provisions  as  to  the  time  and  mode 
of  excepting  to  irregularities  of  proceeding. 
(People  V.  Arnold,  16  Gal.  476.) 

358.  Where  defendant  is  held  to  answer  be- 
fore the  finding  of  the  indictment,  an  objec- 
tion to  the  mode  of  drawing  the  names  of 
grand  jurors  must  be  taken  on  their  being  im- 
paneled. (People  V.  Arnold,  15  Gal.  476.) 
Cited  23  Cal.  6^;  28  Gal.  469. 

350.  If  a  defendant  in  a  criminal  case  has 
an  opportunity  given  him  to  interpose  a  chal- 
lenge to  the  grand  jury,  and  to  the  individuals 
of  such  jury,  before  the  indictment  is  found, 
but  makes  no  challenge,  he  cannot  afterwards 
take  advantage  of  any  objection  to  the  panel 


or  to  an  individual  grand  juror.    (People  v. 

Hidden,  32  Gal.  445.) 

Cited  34  Cal.  308;  35  Cal.  48. 

360.  If  the  defendant  is  in  custody,  objec- 
tions to  jgrand  jurors,  on  the  ground  of  not 
being  citizens  or  taxpayers,  must  be  taken  by 
challenge  when  the  grand  jury  is  impaneled, 
or  they  are  waived.  (People  v.  Hendersoui 
28  Gal.  465.) 

361.  If  a  person  is  charged  with  the  com- 
mission of  a  crime  in  a  sworn  complaint,  and 
is  arrested  on  a  warrant  issued  by  a  magis- 
trate on  the  complaint,  and  is  under  arrest 
when  the  grand  jury  meets,  but  before  an  ex- 
amination before  the  magistrate  is  taken  be- 
fore the  grand  jury  about  to  be  impaneled, 
and  informed  by  the  judge  that  he  may  inter- 
pose a  challenge  to  the  panel  or  to  an  indi- 
vidual juror,  and  declines  to  interpose  a  chal- 
lenge, he  waives  the  right  to  interpose  such 
chdlenge  after  he  is  indicted.  (People  v. 
Geiger,  49  Gal.  643.) 

Distinguished  88  Gal.  236. 

362.  After  a  grand  jury  has  been  discharged, 
a  defendant  against  whom  an  indictment  has 
been  found  cannot  have  the  jurors  reassem- 
bled in  court,  formally  challenged,  and  ex- 
amined on  their  voir  dire,  on  the  ground  that 
the  jury  was  not  in  session  when  he  was  held 
to  answer,  and  that  he  had  no  opportunity  to 
challenge  the  jurors.  (People  v.  Travers,  88 
Gal.  233.) 

363.  If  there  is  more  than  one  person  in 
custody  awaiting  the  action  of  the  grand  jury, 
and  out  of  the  grand  jurors  summoned  the 
first  thirteen  are  impaneled  as  a  grand  jury 
for  the  term,  and  three  of  these  have  formed 
an  opinion  as  to  the  guUt  of  one  of  the  per- 
sons in  custody,  and  are  challenged  by  iiim 
for  that  reason,  the  court  may  direct  the  jurv 
to  pass  on  all  the  cases  except  that  of  the  chal- 
lenger, and  summon  a  special  grand  jury  to 
pass  on  his  case.  (People  v.  Manahan,  82 
Gal.  68.) 

Cited  46  Cal.  153. 

364.  In  such  case  the  court  need  not  im- 
panel another  grand  jury  to  consider  the 
challenger's  case  by  taking  the  ten  who  were 
qualified,  and  filling  up  the  remainder  of  the 
panel  out  of  the  other  jurors  in  attendance 
who  had  been  summoned,  but  may,  in  its  dis- 
cretion, summon  an  entire  new  grand  jury. 
(People  V.  Manahan,  32  Gal.  68.) 

365.  Where  some  of  the  persons  summoned 
on  a  grand  jury  are  successiully  challenged  by 
the  defendant,  the  remaining  grand  jurors,  if 
of  the  requisite  number,  by  the  operation  of 
the  statute  constitute  the  grand  jury,  to  whom 
the  charge  against  the  defendant  must  be  sub- 
mitted ;  and  the  court  has  no  authoritjr  to 
form  a  special  grand  jury  for  the  case  by  im- 
paneling others  in  place  of  those  who  were 
cballeneed.  Wallace,  G.  J.,  dissenting.  (Peo- 
ple V.  (5)lby,  54  Cal.  37.) 

Cited  2  Idaho,  780. 

366.  The  judge  excused  persons  summoned 
as  grand  jurors  and  in  attendance,  without 
requiring  them  to  appear  and  make  their  ex- 
cuses under  oath  in  open  court.  Held,  no  er- 
ror.   (People  V.  Hidden,  32  Gal.  445.) 

367.  Where,  on  a  motion  to  set  aside  an  in- 
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dictment  for  alleged  erron  committed  in  im- 
paneling the  grand  jury  by  which  the  indict- 
ment was  found,  it  was  shown  only  that  cer- 
tain persons  who  had  been  drawn  as  such 
jurors  were  excused  by  the  court,  the  cause 
therefor  not  appearing,  held,  that  it  will  be 
presumed,  in  the  absence  of  a  showing  to  the 
contrary,  that  the  court  did  not  excuse  said 
persons  without  legal  cause.  (People  v. 
Millsape,  36  Cal.  47.) 

3.  ¥aliditf  of.  Mow  and  by  Whom  may  bo  Quoo- 

iionod. 

S68.  Quo  warranto  does  not  lie  against  a 
mere  temporary  employment  like  that  of  a 
jury ;  and  the  illegality  of  a  grand  jury  may 
be  remedied  by  a  writ  of  prohibition  against 
the  trial  of  an  indictment  purporting  to  have 
been  found  by  it,  the  court  having  no  juris- 
diction to  hear  and  determine  it,  and  there 
being  no  other  plain,  speedy,  and  adequate 
rem  My  at  law.  (Bruner  v.  Superior  Court, 
92  Cal.  239.) 

369.  When  a  court  having  legal  authority  to 
impanel  a  grand  jury  has  sworn  and  im- 
paneled a  competent  number  of  persons  as 
such,  and  itself  recognising  the  body  so 
formed  as  a  lawful  grand  jury  charts  it  with 
the  duties  of  a  grand  jury,  and  it  is  engaged 
in  the  performance  of  such  duties,  it  is  a  de 
facto  grand  jiury,  and  a  person  summoned  to 
testify  before  it  cannot  raise  the  question  of 
its  competency  to  act.  (Ex  parte  Hammond, 
91  Cal,  546.) 
Cited  92  Cal.  276;  distinguished  92  Cal.  266. 

870.  A  witness  so  summoned  is  guilty  of 
contempt  for  refusal  to  appear  and  testify  be- 
fore the  grand  jury  on  the  ground  that  the 
grand  jury  is  not  a  lawful  body,  and  when 
ned  and  imprisoned  for  such  contempt  he  is 
lawfully  convicted,  and  cannot  be  discnarged 
from  custody  upon  writ  of  habeas  corpus. 
(£x  parte  Hammond,  91  Cal.  645.) 

371.  The  validity  of  a  grand  jury  cannot  be 
drawn  in  question  m  a  proceeding  of  contempt 
to  punish  a  person  for  refusing  to  testify  be- 
fore it.    (Matter  of  Gannon,  69  Cal.  541.) 

Error  in  summoning  or  impaneling.  See 
ante,  XVII,  1. 

Irregularity  in  formation  as  ground  for  set- 
ting aside  indictment.  See  Criminal  Law, 
XIV,  13,  c 

Berviewing  legality  in  agreed  case.  Bee 
Certiorari,  160. 

4L  Appoiatmoiit  of  Foroman, 

372.  Fact  that  appointment  of  foreman  of 
grand  jury  was  not  entered  on  the  minutes  of 
the  court  is  not  material  where  the  indict- 
ment is  indorsed  by  the  foreman  and  returned 
to  the  court.    (People  v.  Roberts,  6  Cal.  214.) 

5.  Poworo  and  Dutioo;  Prooumption  in  Favor  of 

AetBof, 

373.  Grand  jurv  may  inquire  into  all  of- 
fenses committee!  within  county  not  barred 
by  Uie  statute  of  limitations.  (People  v. 
Beatty,  14  Cal.  666.) 

374.  A  grand  jury  has  within  the  scope  of 
its  inquiry  all  public  offenses  committed  or 
triable  within  its  county ;  and  though  it  takes 
up  a  charge  against  one  person,  if  it  appears 


from  the  testimony  taken  on  such  examina- 
tion that  sufficient  reasons  exist  for  putting 
another  person  on  his  trial,  they  can  and 
should  find  an  indictment  against  such  per- 
son. An  opinion  of  the  ^uilt  of  such  person 
so  formed  involves  nothing  of  bias  or  preju- 
dice, though  the  indictment  against  him  be 
not  direct^  on  the  same  day.  Nor  does  the 
calling  of  other  witnesses,  before  finding  such 
indictment  indicate  bias  or  prejudice  of  the 
jurors.    (People  v.  Northey,  77  Cal.  618.) 

376.  A  grand  jury  ought  to  find  an  indict- 
ment when  all  the  evidence  before  them, 
taken  together,  is  such  as  in  their  judgment 
would,  if  unexplained  or  uncontradicted,  war- 
rant a  conviction  by  the  trial  jury ;  and  if  such 
evidence,  unexplained  or  uncontradictecl, 
would  not  warrant  such  conviction  they 
ought  not  to  find  an  indictment.  (People  v. 
Tinder,  19  Cal.  539.) 

376.  Presumptions  are  in  favor  of  regular- 
ity of  the  proceedings  of  the  grand  Jury. 
(People  v.  Mills.  17  Cal.  276.) 
ated  4  Utah,  125. 

Sending  threatening  letter  to  grand  jury. 
See  Contempt^  IV,  6. 

Assistant  distict  attorney  must  prosecute 
charges  before.    See  District  Attorneys,  8. 

tf.  Rofuoal  to  Toottfy  Boforo;  Uoing  DopooiHono; 
Defondant  TooHfying  Boforo, 

877.  A  grand  jury  is  part  of  the  court  by 
which  it  IB  convened,  and  the  court  has  juris- 
diction to  adjudge  a  witness  who  defies  the 
authority  of  the  grand  jury,  by  refusinff  to 
testify  before  it,  guilty  of  contempt,  and  to 

Sunisn  him  therefor.    (Matter  of  Gannon,  69 
ial.  641.) 

Refusing  to  testify  before  illegal  grand  jury. 
See  ante,  XVII,  3. 

878.  Depositions  of  witnesses  taken  before 
manstrate  upon  a  criminal  chaige  may  be 
used  before  a  grand  jury.  (People  v.  Stuart, 
4  Cal.  218.) 

379.  It  is  neither  illegal  nor  a  eround  for 
setting  aside  the  indictment  for  the  defend- 
ant therein  to  voluntarily  give  his  testimony 
\  efore  the  grand  jury  when  the  case  is  ex- 
amined before  them.  (People  v.  King,  28 
Cal.  266.) 

Defendant  appearinj^  before  grand  jury 
See  Malicious  Prosecution,  62. 

7.  OlScial  Roportor,  Attondaneo  Boforo. 

380.  The  act  of  March  26. 1872  (SUts.  1871- 
72,  p.  651),  allowing  Uie  shorthand  reporter 
of  ttie  county  court  of  San  Joaquin  county  to 
attend  before  a  ^rand  jur3r  and  take  down  the 
testimony  of  witnesses,  is  repealed  by  the 
amendments  to  the  Code  of  Civil  Proceaure, 
approved  March  30,  1874,  and  said  amend- 
ments are  a  substitute  for  all  former  acts, 
both  general  and  special,  respecting  official 
shorthand  reporters.  (People  v.  Lon  Me,  49 
Cal.  363.) 

Cited  70  Cal.  192. 

8.  Brand  Juror  ao  Wrinooo:  Obligation  of  Boerocy 
Dooo  not  Extond  to  Wttnooo. 

381.  On  a  motion  to  set  aside  an  indictment 
a  grand  juror  cannot  be  reauired  to  answer  a 
question  as  to  how  he  voted  upon  the  finding 
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o£  the  indictment,  and  his  refusal  to  do  so  is 
not  a  contempt  of  court,  (Ex  parte  Sontas. 
64  Gal.  525.) 

382.  The  obligation  of  secrecy  imposed  on 
grand  jurors  is  due  and  owing  to  the  public, 
and  not  to  the  witnesses  who  testify  before 
them ;  and  such  witnesses  cannot  take  ad- 
vantage of  this  obligation  in  a  criminal  prose- 
cution against  them.  (People  v.  Young,  31 
Cal.  563.) 

Cited  77  Gal.  633,  634;  15  Or.  274;  6  Utah, 
127. 

383.  The  rule  of  secrecy  of  the  proceedings 
before  a  grand  Jury  is  intended  only  for  the 
protection  of  the  grand  jurors,  and  the  wit- 
nesses before  them  cannot  invoke  it;  and  the 
fact  that  a  person  was  called,  sworn,  and  ex- 
amined as  a  witness  before  the  grand  jury 
does  not  come  within  the  rule  of  secrecy,  and 
a  grand  juror  may  testify  to  such  fact.  (Peo- 
ple y.  Northey,  77  Cal.  618.) 

Grand  jurors,  indictment  for  perjury  based 
on  testimony  of.    See  Criminal  Law,  2535. 

Grand  juror  may  be  examined  as  to  names 
of  witnesses.    See  Criminal  Law,  162. 

9,  Duration  of. 

384.  Grand  jury  lejsally  constituted  may 
continue  to  act  until  dissolved  by  operation  of 
law  or  an  order  of  court.  (Matter  of  Gannon, 
69  Cal.  541.) 

385.  The  grand  jury  organised  on  the  14th 
of  July,  1885,  in  the  city  and  county  of  San 
Francisco,  was  not  dissolved  by  operation  of 
law  during  or  at  the  expiration  of  that  year, 
and  was  a  valid  body  on  the  26th  of  March, 
1886,  notwithstanding  the  names  of  grand 
jurors  were  selected  and  returned  in  January, 
1886,  for  that  year,  from  which  a  new  grand 
jury  might  have  been  drawn.  Section  241  of 
the  Cooe  of  Civil  Procedure  prescribes  no 
specific  time  for  the  drawing  of  the  grand 
jury,  or  for  its  official  existence.  These  mat- 
ters have  been  left  to  the  discretion  of  the 
court.    (Matter  of  Grannon,  69  Cal.  541.) 

10,  Cifil  Liability  of  Grand  Juror, 

886.  Grand  juror  is  not  responsible  in  civil 
suit  for  his  action  on  the  grand  jury,  however 
erroneous  it  may  be,  and  however  malicious 
the  motive  which  produced  it.  (Turpen  v. 
Booth,  56  Cal.  65.) 
Cited  57  Cal.  557 ;  86  Cal.  637. 

JUSTICES  OF  THE  PEACE. 

!•  Nature  of  Jnstiees'  Courts,  and  Cre- 
ation of. 
n«  Term  •f  OHlee;  Eleetf on  of. 
HI.  Code  Provisions  Relating  to  Powers 

•f;  Constmetion  of. 
IT*  Jnrisdietion  of. 

1.  Power  of  Legi$lature  to  Confer. 

2.  Poufert  MuU  be  Strictly  Punued; 

Jurisdiction   Muit  Affirmatively 
Appear, 
8.  How  Acquired,  and  Evidence  of; 

Re$id^Me  of  the  Defendant, 
4.  Amount  in  Controversy  as  Affecting. 
6.  M<Uter  in  CorUroverty  as  Affecting, 
a.  Action  Against  Receiver  by  As- 
signee of  Fund. 


b.  Trespass  to  Real  Estate;  In- 
juries b^  Trespassing  Ani- 
mals; Diversion  of  Water. 

c.  Actions  Involving  Mining 
Claims. 

d.  Actions  for  Excessive  Tolls, 
Fines,  Penalties,  or  Forfeit- 
ures. 

e.  Action  for  Deposit  on  Con- 
tract for  Sale  of  Land ;  Juris- 
diction in  Particular  Ceases. 

f.  Determination  of,  Conclusive- 
ne-s  of;  Objection,  How 
Taken  and  Waiver  of. 

g.  Certifying  Case  to  District  or 
Superior  Court. 

T.  Pleading,  Practice,  and  Judgments 

in  Justices'  Courts. 

1.  Disqualification    of    Justice    and 

Sending  C<ue  to  Mayor. 

2.  Pleadings  in,  Construction  of  and 

Sufficiency. 

3.  Notice  of  Trial. 

4.  Judgments  in;  Executions  on* 

5.  Justice's  Docket. 

6.  Power  to  Grant  AppeaL 
YI.  Compensation  of. 

Til.  Fees  and  Costs  of. 
yill.  Misconduct  of. 
IX.  City  Recorder  Acting  as. 

Character  of,  judicial  notice  of.  See  Judi- 
cial Notice,  19. 

Action  in  justice's  court  for  breach  of  con- 
tract, where  brought.    See  Venue,  I,  8,  c. 

Venue,  change  of.    See  Appeals,  3354, 3355. 

Change  of  venue  by  justice,  effect  of  on 
jurisdiction  and  power.    See  Venue,  II,  7,  j. 

Acting  under  advice  of.  See  Malicious 
Prosecution.  Ill,  4,  b. 

Statute  allowing  parties  to  testify  applies  to 
justice's  court.    See  Witnesses,  88. 

Setoff  in  justice's  court.    See  Setoff,  III. 

Duties  as  part  of  court  of  sessions.  See 
Courts,  28. 

Power  to  punish  for  contempt.  See  Con- 
tempt, 0,  et  seq. 

Evidence  as  to  genuineness  of  signature. 
See  Evidence,  287. 

Power  to  take  acknowledgments.  See  Ac- 
knowledgments, U. 

Compensation  of  shorthand  reporter.  See 
Shorthand  Reporters,  3. 

Pueblo  lands,  grant  of  by  justices.  See 
Mexican  Lands,  427,  et  seq. 

Fines  by,  to  whom  payable.  See  Fines,  3, 
et  seq. 

Justice  has  power  to  amend  return.  See 
Summons,  142. 

I.  Nature  of  Justices'  Courts,  and  Creation 

of. 

1.  Justices'  courts  in  municipalities  are  in- 
ferior courts,  which  may  be  created  by  act  of 
the  legislature ;  and  the  question  whether  a 
genertu  law  has  regaled  or  affected  a  special 
charter  on  that  subject  is  one  of  legislative  in- 
tent.    (Ex  parte  Armstrong,  84  Cal.  655.) 

2.  The  character  of  office  of  justice  was  not 
changed  by  the  reduction  of  the  number  of 
justices,  or  by  the  act  of  the  legislature  enlaiig- 
ing  the  jurisdiction  of  justices'  courts  in  pur* 
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Buanoe  of  the  eonstitution  of  1879.    (French 
v.  County  of  Santa  Clara,  69  Cal.  519.) 

Justices  of  the  peace  are  jadicial  officers. 
See  post,  XL 

Justices*  courts  are  inferior  courts.  See 
post,  IV,  2. 

Powers  of  may  he  conferred  on  mayor.  See 
Mayors. 

Justice  court  of  Stockton,  effect  on  of  new 
charter.    See  Courts.  20. 

II.  Term  of  Olllce;  Election  of. 

8.  Act  of  1880,  fixing  terms  of  office  of  jus- 
tices of  the  peace  at  two  years,  is  constitu- 
tional. (Bailey  v.  Board  of  Supervisors  of 
San  Joaquin  County,  66  Cal.  10. ) 

4.  Justices  of  the  peace  are  judicial  officers 
within  the  meaning  of  section  10,  article  XXII 
of  the  constitution.  ( People  ex  rel.  Pennie  v. 
Ransom,  58  Cal.  558.) 

Cited  58  Cal.  574;  73  Cal.  507. 

5.  Justices  of  the  peace  are  judicial  officers 
within  the  meaning  of  the  constitution,  arti- 
cle XXII,  section  10,  and  must  be  elected  at 
the  general  election.  (McGrew  v.  Mayor  etc. 
of  San  Jose,  55  Cal.  611.) 

Cited  58  Cal.  560;  73  Cal.  507. 

6.  Justices  of  the  peace  are  officers  whose 
election  the  constitution  requires  to  be  held 
in  1879,  and  afterwards  in  even-numbered 
years.  (People  ex  rel.  Pennie  v.  Ransom,  58 
Cal.  558;  Bishop  v.  Council  of  the  City  of 
Oakland,  58  Cal.  572.) 

7.  The  act  of  1880,  amending  sections  84, 
103,  and  110  of  the  Code  of  Civil  Proceduiv, 
is  constitutional.  (People  ex  rel.  Pennie  v. 
Ransom,  58  Cal.  558.) 

Cited  58  Cal.  338;  59  Cal.  599. 

8.  The  provisions  of  section  103  of  the  Code 
of  Civil  Procedure,  relating  to  the  election  of 
justices  of  the  peace  in  cities,  is  a  general  and 
not  a  special  or  local  law,  and  is  therefore 
not  in  contravention  of  any  of  the  provisions 
of  article  IV  of  the  constitution,  or  of  the  pro- 
visions of  section  6,  article  I ;  nor  are  they  in 
contravention  of  section  11,  article  VI  of  the 
constitution.  Held,  accordingly^  that  it  was 
the  duty  of  the  defendant  to  provide  the  plain- 
tiff-—a  city  justice  of  the  i>eace — with  a  suit- 
able office.  (Bishop  v.  Council  of  the  City  of 
Oakland,  58  Cal.  572,  cited  58  Cal.  577.  59  Cal. 
699,  73  Cal.  506,  507*  Jenks  v.  Council  of  the 
City  of  Oakland,  58  Cal.  576,  cited  73  Cal.  507.) 

9.  Section  103  of  the  act  of  April  1, 1880, 
amending  the  Code  of  Civil  Procedure,  applies 
to  justices  of  the  peace  elected  at  the  general 
state  election  of  1879,  as  well  as  to  thoee  sub- 
sequently elected.  (Shearer  v.  City  of  Oak- 
land, 67  Cal.  633.) 

III.  Code  Prorisiong  Relatliig  to  Powers 
of;  Constrvctioii  of. 

10.  When  that  part  of  the  Code  of  Civil 
Procedure  which  expressly  deals  with  pro- 
ceedings in  justices^  courts  prescribes  the 
powers  of  those  courts  in  relation  to  a  general 
subject  about  which  the  powers  of  courts  of 
reiiord  are  expressly  prescribed  in  another 
l>art  of  the  cooe.  then  the  powers  of  the  jus- 
tices* courts  witn  respect  to  that  subject  are 
to  be  determined  by  the  provisions  of  the 


code  expressly  applicable  to  them,  and  not  by 

the  provisions  expressly  applicable  to  courts 

of  record.     (Weimmer  v.  Sutherland,  74  Cal. 

341.) 

Cited  97  Cal.  524. 

IT.  JvrMletioB  af. 
/.  Powr  »f  Ltghlahtf  to  Confer. 

11.  Constitution  vests  le^^isUture  with 
power  to  confer  such  jurisdiction  on  justices' 
courts  as  are  not  exclusively  vested  in  other 
courts.  The  act  conferring  criminal  jurisdic- 
tion on  justices'  courts  is  constitutional. 
CPeople  V.  Fowler,  9  Cal.  85.) 

Act  conferring  jurisdiction  in  case  of  tres- 
passing animals.    See  poet,  IV,  5,  b. 

Statute  conferring  jurisdiction  on  justices, 
validity.    See  post,  IV,  4. 

2.  Powf  Mutt  b€  Strictly  Pufuod;  Jurhdietiom 
Must  MIKrmatiwtly  Mppoar. 

12.  Justices*  courts  have  peculiar  and 
limited  jurisdiction,  and  the  powers  conferred 
upon  them  by  the  statute  must  be  strictly 
pursued.  (Jones  v.  Justice's  Court  of  Lc^ 
Angeles  City,  97  Cal.  523.) 

13.  A  justice's  court  is  an  inferior  court, 
and  a  party  relying  upon  or  claiming  any 
right  under  its  judgments  must  affirmatively 
show  its  jurisdiction.  (Key hers  v.  McCom- 
her,  67  Cal.  395;  Jolley  v.  Foltz,  34  Cal.  321, 
cited  55  Cal.  217,  228,  63  Cal.  467,  67  Cal.  396, 
89  Cal.  140;  Eltsroth  v.  Ryan,  89  Cal.  135.) 

14.  The  record  of  the  proceedings  in  a  jus- 
tice's court  in  which  judgment  was  rendered 
must  affirmatively  show  that  the  suit  was 
brought  in  the  proper  township,  or  the  pro- 
ceedings are  coram  non  judice  and  void ;  and 
the  failure  of  defendant  after  summons  served 
to  appear  and  object  that  suit  was  brought  in 
the  wrong  township  is  no  waiver  of  the  ob- 
jection. (Lowe  V.  Alexander,  15  Cal.  296.) 
Cited  23  Cal.  403;  59  Cal.  493;  63  Cal.  467; 

1  Nev.  98, 198;  2  Nev.  Ill ;  10  Nev.  382;  10 
Or.  491. 

15.  No  presumptions  will  be  indulged  in 
favor  of  jurisdiction  of  inferior  courts  as  jus- 
tices' courts;  but  it  is  incumbent  on  the 
party  asserting  a  right  under  their  judgments 
to  show  affirmatively  that  they  had  jurisdic- 
tion. (King  V.  Randlett,  33  Cal.  318.) 
Cited  55  Cal.  217 ;  67  Cal.  396. 

16.  The  law  presumes  nothing  in  favor  of 
the  jurisdiction  of  justices'  courts,  and  a  party 
who  asserts  a  right,  under  the  judgment  of  a 
justice,  must  amrmatively  show  every  fact 
necessary  to  confer  such  jurisdiction.  (Swain 
V.  Chase,  12  Cal.  283.) 

Cited  23  Cal.  408;  81  Cal.  169;  55  Cal.  217;  1 
Nev.  198. 

17.  In  order  to  support  a  judgment  ren- 
dered hj  a  justice  of  the  peace,  wnose  juris- 
diction is  special  and  limited,  the  junsdie- 
tionaJ  facts  must  be  shown.  There  is  no  pre* 
sumption  in  favor  of  the  jurisdiction.  An 
entry  in  the  docket  of  the  justice  to  the  e£fect 
that  the  summons  was  returned  served  does 
not  show  such  a  service  as  the  law  reouired  to 
nve  jurisdiction  of  the  person.  (Kane  t. 
I)esmond,  63  Cal.  464.) 

Cited  89  Cal.  140;  11  Mont.  264. 
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18.  The  larisdiction  of  justices'  courts  is 
special  ana  limited,  and  the  law  presumes 
nothing  in  favor  of  their  jurisdiction.  A 
party  who  asserts  a  right  under  a  judgment 
rendered  in  a  justice's  court  must  show 
affirmatiyelv  every  fact  necessary  to  give  the 
court  jurisdiction  to  render  such  judgment. 
(Rowley  v.  Howard,  23  Cal.  401,  cited  55  Cal.  '; 
217,  69  Cal.  493,  63  Cal.  467 ;  Cardwell  v.  ' 
Babichi,  59  Cal.  490.) 

Residence   of   defendant,    whether    must 
affirmatively  appear.    See  post,  lY,  3, 
Recitals  in  docket.    See  post,  Y,  5, 

3.  H9W  Mequir^d,  and  EfidBncB  of;  Residence  of 

tho  Defendant 

19.  Certificate  of  officer  serving  summons 
that  he  served  summons  on  the  defendant  in 
the  township  in  which  the  suit  was  brought  is 
sufficient,  prima  facie,  to  establish  the  juris- 
diction of  the  justice.  The  objection  to  the 
jurisdiction  that  defendant  did  not  reside  in 
the  township  where  suit  was  brought  should 
have  been  taken  at  the  trial ;  and  as  defend- 
ant failed  to  appear,  the  judgment  is  conclu- 
sive.   (Fagg  V.  Clements,  16  Cal.  339.) 

20.  The  rule  seems  to  be  that  those  juris- 
dictional facts  in  support  of  judgments  in 
justices'  courts  which  are  not  in  writing,  or 
requir&d  to  be  in  writing,  or  in  fact  entered 
in  the  docket,  may  be  proved  by  parol ;  but 
the  rule  is  otherwise  where  the  statute  re- 
quires such  facts  to  be  entered  in  the  docket, 
and  they  are  so  entered,  or  where  they  ac- 
tually appear  in  the  written  files  of  the  ac- 
tion, because  parol  evidence  in  such  cases  is 
not  the  best  evidence,  and  such  entries  and 
writings  may  not  be  contradicted  by  parol 
evidence.    ( JoUey  v.  Fdtz,  34  Cal.  321. ) 

21.  Where  it  nowhere  appeared  in  the  jus- 
tice's docket  or  other  papers,  in  an  action  de- 
termined in  a  justice's  court,  that  the  defend- 
ant against  whom  judgment  by  default  was 
rendered,  resided  in  the  township  in  which 
the  action  was  commenced,  or  that  he  was 
within  any  of  the  exceptions  enumerated  in 
the  five  hundred  and  thirty-fifth  section  of 
the  Practice  Act,  held,  that  when  the  pro- 
ceeding and  judgment  in  said  action,  as  con- 
tained in  said  docket  and  other  papers  alone, 
were  offered  in  evidence  against  the  defend- 
ant in  another  action,  they  were  properly  re- 
jected because  jurisdiction  of  the  person  of  the 
defendant  did  not  affirmatively  appear.  ( Jol- 
ley  V.  Folts,  34  Cal.  321.) 

22.  Where  the  record  shows  that  suit  was 
brought  in  township  No.  4,  Sierra  county, 
that  the  summons  was  served,  by  the  con- 
stable of  that  township,  in  township  No.  3, 
and  it  nowhere  apnears  either  that  the  de- 
fendant was  a  remdent  of  township  No.  4,  or 
a  nonresident  of  the  county,  or  that  the  suit 
was  within  any  of  the  other  exceptions  of  the 
statute  (Wood's  Dij^st,  282,  2^),  the  judg- 
ment rendered  is  void,  and  not  admissible  as 
evidence  of  title  upon  a  sale  made  thereun- 
der. (Lowe  V.  Alexander,  15  Cal.  296.) 
Cited  32  Cal.  58,  585;  84  Cal.  326, 362;  92  Cal. 

335. 

23.  The  fact  of  the  residence  of  defendant 
in  a  particular  township  is  jurisdictional,  but 
the  Practice  Act  does  not  require  its  existence 


to  be  recorded  in  the  justice's  docket,  or  be 
made  to  appear  in  any  written  evidence  of  the 
proceedings  in  the  action,  nor  does  it  provide 
m  what  manner  such  facts  as  are  not  required 
to  be  entered  in  the  docket  or  other  written 
proceeding  shall  be  made  to  appear  or  be 
proved.  Held,  further,  that  in  such  case  it 
was  error  for  the  court  to  reject  i>arol  evi- 
dence that  said  defendant,  at  the  time  said 
action  was  commenced,  resided  in  the  town- 
ship where  it  was  commenced.  (Jolley  v. 
Foltz,  34  Cal.  321.) 

24.  Such  proffered  evidence  in  no  respect 
contradicted  the  docket,  but,  on  the  contrary, 
was  entirely  consistent  with  it,  and  supportea 
the  judgment.    (Jolley  v.  Folts,  34  Cal.  321.) 

25.  Where  there  was,  in  fact,  no  written 
evidence  upon  the  question  of  residence  of  the 
defendant,  in  a  judgment  rendered  in  a  jus- 
tice's court,  and  no  entry  in  writing  upon  the 
subject  is  by  law  i-equimi  to  be  made,  held, 
that  parol  evidence  was  admissible  on  the 
subject  to  sustain  such  judgment.  (Jolley  v. 
Foltz,  34  Cal.  321.) 

Misconduct  in  taking  jurisdiction  of  crim« 
inal  action  without  consent.    See  post,  VIII. 

Collateral  attack  on  judgment  for  want  of. 
Seepost,  91. 

Waiver  of  objection  to  jurisdiction.  See 
Jurisdiction,  26. 

4.  Mmount  in  Controven/  ae  Mffeeting. 

26.  The  ''amount  in  controversy,"  which, 
in  actions  on  contract,  determines  the  juris- 
diction of  a  justice's  court,  is  the  principal 
sum  sued  for  exclusive  of  costs.  (Bradley  v. 
Kent,  22  Cal.  169.) 

27.  Jurisdiction  of  justices  of  peace  is 
limited  by  constitution  to  cases  in  wnich  the 
value  of  the  thing  in  controversy  does  not  ex- 
ceed the  sum  of  two  hundred  dollars,  except 
in  proceedings  under  the  statute  concerning 
forcible  entry  and  unlawful  detainer.  (Free- 
man V.  Powers,  7  Cal.  104. ) 

28.  The  law  vesting  justices  of  the  peace 
with  jurisdiction  of  a  case,  where  the  amount 
in  controversy  exceeds  two  hundred  dollars, 
is  unconstitutional  and  void.  (Zander  v.  Coe, 
5  Cal.  230.) 

Cited  5  Cal.  331 ;  6  Cal.  162,  449;  7  Cal.  105; 
22  Cal.  172;  25  Cal.  196. 

29.  The  legislature  cannot  confer  any  juris- 
diction upon  justices  of  the  peace  over  cases 
where  the  amount  in  dispute  exceeds  in  value 
the  sum  of  two  hundrea  dollars ;  the  statute 
giving  them  jurisdiction  over  cases  of  dis- 
puted mininp  claims  has  been  already  con- 
strued by  this  court  by  this  rule,  to  which 
there  are  no  exceptions.  (SmaU  v.  Gwinn,  6 
Cal.  447.) 

Cited  1  Nev.  140, 141. 

30.  Neither  the  justice's  court  nor  the 
superior  court  on  appeal  has  jurisdiction  of  an 
action  to  recover  the  possession  of  specific 

Sersonal  property  allegra  to  exceed  three  hun- 
red  dollars  in  value,  although  the  complaint 
pra^s  judgment  for  a  less  amount  in  case  pos- 

Sission  cannot  be  had.    (Shealor  v.  Superior 
ourt  of  Amador  County,  70  Cal.  564.) 

31.  In  an  action  in  a  justice's  court  to  re- 
cover personal  proi)erty  valued  at  less  than 
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two  hundred  dollars,  the  fact  that  plaintiff  in 
his  complaint  prays  a  recovery,  in  addition  to 
the  property  or  its  value,  of  oamages  in  the 
sum  of  two  hundred  dollars,  does  not  deprive 
the  court  of  jurisdiction.  The  prayer  for 
damages  may  be  stricken  out  or  disregarded. 
(Wratten  v.  Wilson,  22  Cal.  465.) 

Including  matter  not  within  jurisdiction. 
See  post,  67. 

32.  In  an  action  in  a  justice's  court  for  the 
conversion  of  personal  property  the  complaint 
alleged  the  property  to  be  of  the  value  of  two 
hundred  and  hfty  dollars,  and  that  plaintiff 
had  sustained  damages  in  the  further  amount 
of  fifty  dollars,  and  demanded  judgment  for 
two  hundred  and  ninety-nine  dollars  and 
costs.  Judgment  was  entered  accordingly, 
and  the  defendant,  after  having  appealed  to 
the  superior  court,  applied  to  this  court  for  a 
writ  of  prohibition.  Held,  the  justice's  court 
had  jurisdiction  were  it  otherwise,  and  the 
superior  court  would  have  jurisdiction  of  the 
appeal.  (Sanborn  v.  Superior  Court  of  Con- 
tra Costa  County,  60  Cal.  425.) 

Cited  65  Cal.  888;  disUnguished  63  Cal.  435, 
436. 

33.  A  judgment  rendered  by  a  justice  of 
the  peace,  for  the  principal  and  interest  due 
on  a  promissory  note,  and  for  a  further  sum 
of  fifty  per  cent  on  the  amount  of  such  princi- 
pal and  interest,  under  a  stipulation  to  that 
effect  contained  in  the  note,  which  latter  sum 
added  to  the  principal  exceeds  in  amount  the 
sum  of  three  hundned  dollars,  is  void  for  want 
of  jurisdiction  in  the  justice  to  render  it. 
(Reed  v.  Bemal,  40  Cal.  628.) 

34.  A  defendant  in  a  justice's  court  cannot 
set  up  a  counterclaim  for  a  sum  exceeding 
three  hundred  dollars.  (Maxfield  v.  Johnson, 
30  Cal.  545.) 

Cited  60  Cal.  427. 

Setoff  or  counterclaim  over  two  hundred 
dollars.    See  Setoff,  III. 

35.  Three  suits  were  commenced  in  a  jus- 
tice's court  for  the  recovery  of  the  same  prop- 
erty, the  value  of  which  was  less  than  three 
hundred  dollars,  which  were  consolidated. 
Held,  that  the  court  had  jurisdiction  of  the 
action  as  consolidated.  (Cariaga  v.  Dry  den, 
29  Cal.  307.) 

Minine  claim  involvinff  more  than  two  hun- 
dred dollars.    See  post,  IV,  5,  c. 

Judgment  over  two  hundred  dollars,  valid- 
ity.   See  Jurisdiction,  121. 

Judgment  for  over  two  hundred  dollan  by 
consent  is  void.    See  Judgments^  141. 

Judgment  for  amount  exceedmg  jurisdic- 
tion.   See  Appeals,  3323. 

Attachment  and  bond  in  excess  of  jurisdic- 
tion.   See  Attachment,  64. 

5.  Matter  in  Controven/  us  Mlhcting, 

A.  Action  Against  Receiver  by  Assignee  of 

Fund. 

36.  An  action  in  the  justice's  court  by  the 
assignee  of  the  funds  in  the  hands  of  the  re- 
ceiver is  an  action  at  law  in  assumpsit,  and 
not  a  suit  in  equity,  and  is  within  the  juris- 
diction of  the  justice's  court  if  the  fund  sued 
for  is  less  than  three  hundred  dollars,  and  is 
within  the  appellate  jurisdiction  of  the  supe- 


rior court.  (Gamifls  v.  Superior  Court,  88  Cal. 
413.) 

b.  Trespass  to  Real  Estate ;  Injuries  by  Tree- 
passing  Animals ;  Diversion  of  Water. 

87.  Action  for  trespass  on  real  property  is 
within  the  jurisdiction  of  a  justice  of  the 
peace  where  the  damases  sued  for  are  less 
than  three  hundred  dollars.  (Pollock  v. 
Cummings,  38  Cal.  683. ) 
Cited  39  Cal.  319;  63  Cal.  24;  66  Cal.  640; 

criticised  97  Cal.  505. 

38.  A  justice  of  the  peace  has  jurisdiction 
of  an  action  for  damages  for  trespass  on  real 
estate  where  the  ri^ht  of  possession  of  the 
premises  is  not  put  m  issue  by  the  pleadings 
or  controvertea  on  the  trial.  (Cornett  v. 
Bishop,  39  Cal.  319.) 

39.  An  action  for  trespass  on  real  property, 
in  removing  fences,  is  within  the  jurisdiction 
of  a  justice  of  the  peace  where  the  gravamen 
of  the  action  is  plaintiff's  possession  of  the 
laud,  and  the  damages  are  laid  at  less  than 
three  hundred  dollars.  (Livingston  v.  Mor- 
gan, 53  Cal.  23.) 

Cited  66  Cal.  640. 

40.  So  much  of  the  act  of  February  4, 1874 
(Stats.  1873-74,  p.  50),  as  attempts  to  confer 
upon  justices'  courts  jurisdiction  in  the  sale 
of  trespassing  animals  is  unconstitutional,  for 
the  reason  that  it  attempts  to  confer  equity 

Sowers  upon  the  said  courts.    (Sutherland  v. 
weem,  53  Cal.  48.) 

41.  A  statute  which  authorises  the  owner 
of  land  to  take  up  and  keep  cattle  or  sheep 
found  on  the  same,  and  to  brine  suit  before  a 
justice  of  the  peace  against  all  the  animals,  in 
rem,  for  the  recovery  of  the  damaees,  when 
thej  are  less  than  three  hundred  dollars,  and 
which  directs,  upon  the  recovery  of  judgment, 
a  levy  upon  and  sale  of  the  property  on  execu- 
tion, and.  if  there  is  an  overplus  of  the  pro- 
ceeds, a  aistribution  of  the  same,  by  the  jus- 
tice, among  the  several  owners  of  the  animals, 
provides  for  a  proceeding  in  equity  to  enforce 
a  lien,  and,  in  so  far  as  it  conrers  jurisdiction 
on  the  justice,  is  unconstitutional.  (Young 
V.  Wright,  52  Cal.  407.) 

Cited  53  Cal.  49. 

42.  Justices  of  the  peace  have  no  jurisdic- 
tion to  trj  a  cause  where  there  is  an  alleged 
injury  arising  out  of  a  diversion  of  water  from 
the  natural  or  artificial  channel  in  which  it  is 
conducted.    (Hill  v.  Newman,  5  Cal.  445. ) 

c.  Actions  Involving  Mining  Claims. 

43.  Justices  of  peace  have  no  jurisdiction 
in  actions  to  recover  damages  for  injury  to 
a  mining  claim  or  for  its  detention.  (Van 
Etten  V.  Jilson,  6  Cal.  19.) 

Cited  6  Cal.  414,  449 ;  7  Cal.  105 ;  12  Cal.  286 ; 
22  Cal.  468;  1  Nev.  141. 

44.  Fact  that  thing  in  dispute,  a  minins 
claim,  is  worth  more  than  two  hundred  dol- 
lars, ousts  the  justice  of  his  jurisdiction. 
(Freeman  v.  Powers,  7  Cal.  104.) 

45.  Where  the  complaint,  in  an  action  to 
recover  possession  of  a  mining  claim  in  a  jus- 
tice's court,  contains  an  allegation  of  injury 
done  and  a  prayer  for  damages,  the  latter 
should  be  disregarded  or  stricken  oat,  and  the 
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plaintiff  be  allowed  to  try  his  risht  to  the 
claim.     (Van  Etten  y.  Jilson,  6  Cs3.  19. ) 

Disputed  mining  claims,  jurisdiction  over. 
See  ante,  29. 

d.  Actions  for  Ezcessiye  TollSi  FLnes,  Penal- 

ties, or  Forfeitures. 

46.  A  justice ^8  court  has  no  jurisdiction  to 
trv  an  action  brought  to  recover  a  penalty  for 
collecting  an  alles[ed  ezcessiye  toll  where  the 
question  at  issue  is  whether  the  amount  col- 
lected was  a  legfd  toll.  (Culbertson  t.  Kine- 
van,  68  Cal.  490.) 

47.  The  justice's  court  has  jurisdiction  of 
an  action  to  recover  a  penalty  under  three 
hundred  dollars  given  dv  statute.  And  a 
penalty  of  two  hundred  dollars,  claimed  for 
the  issuins  of  a  certificate  of  relief  without 
authority  from  the  insurance  commissioner, 
is  such  a  penalty.  (Thomas  v.  Justice's 
Court,  80  Cal.  40.) 

48.  A  justice's  court  has  jurisdiction  of  an 
action  to  recover  a  sum  of  money  less  in 
amount  than  three  hundred  dollars  for  a  fine, 
penalty,  or  forfeiture  given  by  statute  or  ordi- 
nance of  a  municipal  corporation,  provided, 
no  question  of  the  legality  of  any  tax,  impost, 
assessment,  toll,  or  munidpai  fine  is  raised. 
If  any  such  queiBtion  is  raised  it  must  be  by 
answer,  verified  by  the  oath  of  the  defendant, 
and,  unless  so  raised,  no  evidence  as  to  such 
legality  can  be  received,  either  in  the  justice's 
court  or  on  appeal  in  the  superior  court. 
(Williams  v.  Mecartney,  60  Cal.  656.) 

40.  The  act  requiring  actions  to  recover  a 
penalty  or  forfeiture  imposed  upon  a  railroad 
company,  for  charging  a  passenger  an  excess 
of  fare,  to  be  brought  in  Justices'  courts,  is 
not  unconstitutional.  (Keed  v»  Omnibus 
R.  R.  Co.,  88  Cal.  212.) 

Jurisdiction  of  suit  for  penalty  in  violation 
of  ordinance.    See  Jurisdiction,  157. 

Jurisdiction  over  tax  suits.  See  Taxation, 
£09. 

e.  Action  for  Deposit  on  Contract  for  Sale  d 
Land ;  Jurisdiction  in  Particular  Cases. 

50.  A  justice's  court  has  jurisdiction  of  ac^ 
tion  to  recover  deposit  made  by  a  vendee  un- 
der an  executory  contract  for  the  sale  of  land, 
by  which  he  agreed  to  purchase  the  land  if 
the  title  was  Rood^  and  in  which  it  was  stipu- 
lated that  if  the  title  should  not  be  good,  the 
deposit  was  to  be  returned.  (Schroeder  v. 
Wittram,  66  Cal.  636.) 

Cited  60  Cal.  550;  76  Cal.  184;  7  Utah,  197. 

51.  The  jurisdiction  of  the  justice's  court 
over  an  action  to  recover  a  deposit  paid 
under  an  executory  contract  for  the  sale  of 
land  is  not  ousted  by  the  fact  that  the  title 
to  the  land  is  incidentally  called  in  question 
on  the  trial.  To  occasion  a  loss  of  jurisdic- 
tion the  titie  or  right  of  possession  must  be 
directly  involved.  (Schroeder  v.  Wittram, 
66  Cal.  636.) 

Jurisdiction  of.  See  Forcible  Entry  and 
Unlawful  Detainer,  143,  et  seq. 

As  committing  magistrate.  See  Criminal 
Law,  XII,  1. 

Jurisdiction  of  over  battery.  See  Criminal 
Law,  1328. 
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Jurisdiction  of  over  offenses.  See  Criminal 
Law,  22.  et  seq. 

Jurisdiction  over  Indiana.  8ee  Indians. 
2,3. 

Jurisdiction  in  actions  of  replevin.  See 
Replevin,  78. 

Jurisdiction  of  in  suit  against  stockholder. 
See  Corporations,  288. 

Jurisdiction  of  to  determine  validity  of  at- 
sessment.    See  Corporations,  315. 

No  jurisdiction  over  public  nuisance.  See 
Criminal  Law,  2554. 

Jurisdiction  over  violation  of  liquor  ordi- 
nance.   See  Intoxicants,  1. 

Seamen,  desertion  and  arrest  of.  See  Ship- 
ping, XI. 

f.  Determination  of.  Conclusiveness  of;  Ob- 

jection, how  Taken  and  Waiver  of. 

52.  A  justice's  court  has  power  to  pass  u^on 
and  conclusively  determine  facts  upon  which 
its  jurisdiction  in  part  depends.  (Ex  parte 
Noble,  96  Cal.  862.) 

58.  Objection  to  jurisdiction  on  grounds  of 
excess  of  value  of  the  subject  of  controversy 
is  properly  taken  by  answer,  and  when  so 
taken  should  be  first  determined  before  pro- 
ceeding to  hear  the  merits  of  the  case.  ( Small 
V.  Gwinn,  6  Cal.  447.) 

54.  It  is  better  practice  directly  to  assail 
jurisdiction  of  the  justice's  court  in  some  ap- 
propriate manner,  if  it  is  assailable  on  any 
?;round,  rather  than  to  appeal  a  case  there- 
rom  to  the  superior  court  upon  its  merits, 
and  then  assail  the  jurisdiction  of  the  superior 
court  upon  writ  of  certiorari.  Whether  such 
an  appeisd  estops  the  appellant  from  question- 
ing the  jurisdiction  of  the  superior  court  upon 
certiorari  is  not  decided,  the  case  in  judgment 
being  within  its  appellate  jurisdiction.  (Crar- 
niss  V.  Superior  Court,  88  Cal.  413.) 

Objection  to  jurisdiction,  when  to  be  taken. 
See  ante,  19. 

Failure  to  appear  does  not  waive  jurisdic- 
tion when.    See  ante,  14. 

g.  Certifying  Case  to  District  or  Superior 

Court. 

56.  The  justice  cannot  divest  himself  of 
jurisdiction  which  he  possesses,  or  transfer  it 
to  the  superior  court,  which  does  not  possess 
it  under  the  constitution,  bv  certifying  the 
pleadings  to  the  county  clerk ;  nor  does  his 
determination  of  the  question  of  jurisdiction 
in  advance  of  the  trial  of  the  cause  have  the 
effect  of  a  judgment  or  conclude  that  ques- 
tion .  ( Arroyo  Ditch  &  Water  Co.  v.  Superior 
Court,  92  Cal.  47.) 

56.  The  jurisdiction  of  the  superior  court 
in  causes  transferred  to  it  under  section  838 
of  the  Code  of  Civil  Procedure  is  original,  and 
not  appellate,  and  if  it  would  have  had  no 
jurisdiction  if  the  action  had  been  com- 
menced therein  it  can  have  none  by  the  fil- 
ing of  pleadings  certified  by  a  justice  of  the 
peace.  It  cannot  exercise  original  jurisdic- 
tion in  those  matters  in  whidi  its  jurisdiction 
is  only  appellate.  (Arroyo  Ditch  &  Water 
Co.  V.  Superior  Court,  92  Cal.  47.) 

57.  The  jurisdiction  of  the  district  court 
over  cases  transferred  to  it  from  the  justice's 
courts  under  section  838  of  the  Code  of  Civil 
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Procedure,  is  special,  and  the  action  mast  be 
tried  or  determined  apon  the  pleadings  as 
made  in  the  justice's  court.    (City  of  Santa 
Cnu  y.  Santa  Crus  R.  R.  Co.,  56  Cal.  143.) 
Cited  02  Cal.  52. 

58.  If,  upon  the  filing  of  the  defendant's 
verified  answer  in  a  justice's  court,  it  appears 
in  the  answer  that  the  determination  of  the 
action  will  necessarily  involve  a  question  of 
title  to  real  property^  the  cause  should  be 
transferred  to  a  district  court,  and  when  so 
transferred  the  district  court  obtains  com- 
plete jurisdiction  in  the  premises.  (Boherty 
V.  Thayer,  31  Cal.  140. ) 

50.  When  it  appears  from  the  verified  an- 
swer of  a  defendant  in  a  justice's  court  that 
the  action  would  necessarily  involve  the  leg^- 
ityof  the  license  tax  sued  for,  the  justice 
should  suspend  proceedings  in  the  action, 
and  certify  the  pleadings  to  the  superior 
court.  (Monterey  County  v.  Abbott,  7?  (M. 
541.) 

60.  The  plaintiff  commenced  an  action  of 
forcible  entrv  and  detainer  against  the  de- 
fendant in  a  justice's  court.  Tne  justice,  in- 
stead of  trying  the  case,  certified  it  to  the  dis- 
trict court.  Held,  that  the  transfer  was 
illegal  and  could  not  defeat  the  plaintiff's 
rights  b^  operating  a  discontinuance.  (Lame 
V.  Gaskins,  5  Cal.  507.) 
Cited  23  Cal.  520. 


61.  Where  an  action  commenced  in  a  jus- 
tice's court  is  on  motion  of  the  defenoant 
transferred  for  trial  to  the  superior  court  of 
the  county  in  which  it  was  brought,  because 
the  answer  shows  that  its  determination  nec- 
essarily involves  a  question  as  to  titie  legality 
of  a  tax,  the  superior  court  has  no  power  to 
chanse  the  place  of  trial  to  the  county  in 
which  the  oefendant  resides,  there  having 
been  no  demand  for  a  change  made  in  the 
justice's  court  at  the  time  of  answering. 
(Powell  V.  Sutro,  80  Cal.  560.) 

Question  involving  title  to  realty,  certifying 
cause  to  district  coiut.    See  Mandamus,  113. 

T.  Pleading,  Fraetlee,  and  Judgments  in. 
/.  DiMquaiiticathn  of  JuBtice,  and  Sending  Case 

to  Ma/or. 

62.  A  case  of  forcible  entry  and  detainer  was 
legally  brought  before  a  justice  of  the  peace; 
but  he  being  a  witness  in  the  cause,  acting 
under  the  six  hundred  and  twentieth  section 
of  the  Practice  Act,  sent  it  to  the  mayor  of 
M.,  who,  having  no  jurisdiction,  returned  it 
to  the  successor  of  the  justice  (who  had  in 
the  mean  time  resigned),  before  whom  it  was 
decided.  Held,  that  the  mere  fact  of  sending 
the  cause  to  the  mavor  could  not  be  a  subject 
of  complaint,  and  that  the  judgment  of  the 
justice's  court  be  sustained.  (Julian  v.  Gal- 
len,  2  Cal.  358.) 

2,  P/oadinga  in;  Conotruethn  of  and  SufHeiency, 

63.  Pleadings  are  not  held  to  much  strict- 
ness in  justices'  courts.  (liening  v.  Gould, 
13  Cal.  598.) 

Cited  56  Cal.  526;  58  Cal.  5. 

64.  Pleadings  in  justices'  courts  are  to  be 
liberally  construed.  (Lataillade  v.  Santa 
Barbara  Gas  Co.,  58  Cal.  4.) 


65.  Headings  in  justices'  courts  conetnied 
with  neat  liberality,  and  if  the  facts  stated 
be  sufficient  to  show  the  nature  of  the  claim 
or  defense,  nothing  furUier  is  required.  To 
reverse  a  judgment  had  in  such  courts  for  de- 
fects in  the  oqmplaint  the  defects  should  be 
such  as  were  calculated  to  mislead  the  ad- 
verse party.  (Stuart  v.  Lander,  16  Cal.  372.) 
ated  56  Cal.  526;  58  Cal.  5;  68  Cal.  410. 

66.  It  is  not  the  policy  of  the  law  to  confine 
{Mirties  to  anv  nice  strictness  in  pleading,  par- 
ticularlv  before  justices  of  the  peace.  Ac- 
cordingly, when  a  party,  instead  of  demurring 
for  informality,  eoes  to  trial,  it  must  be  con- 
sidered as  cured  by  the  verdict.  (Cronise  v. 
Carghill,  4  Cal.  120.) 

Cited  58  Cal.  5. 

67.  Where  the  complaint  in  a  justice's 
court,  in  addition  to  a  eood  cause  of  action, 
contains  averments  anof  prays  relief  respect- 
ing matters  not  within  the  jurisdiction  of  the 
court,  the  action  should  not  for  that  reason 
be  dismissed,  but  the  court  should  (Urect  an 
amendment  or  disr^ard  the  objectionable 
matter.  (Howard  v.  Valentine,  20  Cal.  282.) 
Cited  86  Cal.  462;  1  Nev.  141. 

Complaint  including  matters  not  within  the 
jurisdiction.    See  ante,  31,  45. 

68.  A  complaint  in  an  action  in  a  justice's 
court  need  not  be  subscribed  by  the  plaintiff 
or  his  attorney.  (Montgomery  v.  miperior 
Court,  68  Cal.  407.) 

60.  Note  with  proper  indorsements  thereon, 
filed  with  justice  of  the  peace,  is  a  sufficient 
complaint.  (Hamilton  v.  McDonald,  18  Gal. 
128.) 

70.  The  complaint  in  an  action  in  a  jus- 
tice's court,  purporting  to  be  a  copy  of  an  ac- 
count for  monev  borrowed  on  a  certain  day,  is 
sufficient  in  the  absence  of  a  demurrer. 
(Montgomery  v.  Superior  Court,  68  (}al.  407.) 

71.  An  answer  in  a  justice's  court,  denying 
generally  the  alle||;ations  of  the  complaint, 
conforms  substantially  to  section  574  of  the 
Practice  Act.  (Sullivan  v.  Cary,  17  Cal.  80.) 
Cited  20  Cal.  40. 

Pleadings  in.    See  Statutes,  251. 

Amendment,  power  of  Justice  to  allow.  See 
Pleadine  and  Practice,  21,  3. 

Denial  of  verified  complaint  in  justice's 
court  need  not  be  verified.  See  Pleading  and 
Practice,  208. 

9.  notice  of  Trial. 

72.  Section  850  of  the  Code  of  Civil  Proced- 
ure, providing  that  the  justice  of  the  peace 
must  notify  uie  parties  who  have  appeared 
in  an  action  of  the  day  fixed  for  trial,  is  im- 
perative, and  a  judgment  entered  without 
such  notice  having  been  first  given  will  be  set 
aside  upon  a  writ  of  review.  (Jones  v.  Jus- 
tice's Court  of  Los  Angeles  City,  07  Cal.  523.) 

73.  The  notice  of  the  day  fixed  for  the  trial 
of  an  action  in  the  justice's  court,  required 
by  section  850  of  the  Code  of  Civil  Procedure 
to  be  given  to  the  parties  to  the  action  who 
have  appeared,  must  be  in  writing  and  form 
a  part  of  the  record,  and  there  must  be  an  en- 
try thereof,  and  of  the  mode  in  which  it  ia 
given,  in  the  justice's  docket,  in  order  to 
authorise  him  to  proceed  upon  the  trial  of  the 
case  and  render  a  judgment  therein.     ( Jonea 
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T.  Jastioe'fl  Coart  of  Los  Angelei  City,  97  Cal. 

74.  While  it  is  not  neceasary  that  the  justice 
should  serve  the  notioe  in  person,  he  ought 
not  to  accept  the  yerbal  statement  of  the 

Slaintiff  that  notice  had  heen  served  upon  the 
efendants ;  nor  is  a  mere  entry  in  the  docket 
that  plaintiff's  attorneys  filed  affidavits  of 
service  of  notice  of  trial  any  evidence  that  the 
affidavits  contained  proper  proof  that  the 
notioe  had  heen  given  to  tne  defendants. 
(Jones  V.  Justice's  Court  of  Los  Angeles  City, 
97  0al.623.) 

4.  Judgm^ntw  in;  Ex^euthM  m. 

Judgment  without  jurisdiction,  validity  of. 
See  Judgments,  XII,  20. 

75.  A  decision  or  order  of  a  justice  of  the 
peace  sustaining  a  demurrer  to  a  complaint 
does  not  constitute  a  judgment  of  that  court, 
though  so  styled  hy  the  justice :  and  such 
dedaon  or  oraer  is  no  bar  to  a  subsequent  ac- 
tion in  the  superior  court.  If  a  judgment  had 
been  thereafter  entered  upon  such  aedsion  or 
order  it  must  have  been  that  the  action  be 
dismissed  without  prejudice  to  a  new  action. 
(Sivers  v.  Sivers,  97  Cal.  518.) 

76.  A  plea  of  former  judgment  as  a  bar  is  sus- 
tained hj  proof  of  a  former  trial  before  a  jus- 
tice, ana  tne  verdict  of  a  jury  entered  on  his 
docket,  without  any  formal  entry  of  judgment. 
(Lynch  v.  Kelly,  41  Cal.  282.) 

77.  If.  on  a  jurv  trial  before  a  justice  of  the 
peace,  the  junr  find  a  verdict  for  a  sum  cer- 
tain lor  the  plaintiff,  and  the  justice  there- 
u^n  enters  the  verdict  in  his  docket,  but 
fails  to  enter  up  a  judgment,  it  is  an  irregu- 
larity ;  but  not  such  an  one  as  renders  a  mle 
made  upon  an  execution,  which  recites  a  judg- 
ment issued  thereon,  void,  (Lynch  v.  ^elly, 
41  Cal.  232.) 

Cited  68  Cal.  411 ;  11  Nev.  245. 


78.  The  formal  entry  of  a  judgment  l^ 


justice  of  the  peace,  upon  t&e  verdict  o!  a 
lury,  is  a  mere  clerical  duty,  which  he  may 
be  compelled  to  perform ;  and  if  he  fails  to 
do  so  a  motion  to  set  aside  an  execution 
should  be  sustained ;  but  an  execution  issued 
by  the  justice  which  recites  a  judgment  is 
not  void  by  reason  of  his  failure  to  enter  the 
judgment.    (Lynch  v.  Kelly,  41  Cal.  232.) 

79.  Failure  of  justice  to  state  in  his  docket 
that  summons  was  returned  "served"  will 
not  vitiate  the  judgment  on  appeal.  The  fact 
of  service  may  be  snown  by  the  return  of  the 
officer  on  the  summons.  (Denmark  v.  lien- 
ing,  10  Cal.  98.) 

80.  The  filing  of  the  tTan8orii>t  of  a  judg- 
ment of  a  justice  of  the  peace  with,  and  the 
docketing  of  it  by,  the  county  clerk  do  not 
mike  it  a  judgment  or  record  of  the  district 
court.    (People  v.  Doe,  81  Cal.  220.) 

Cited  5  Utah,  109. 

81.  In  order  that  a  judgment,  rendered  by 
a  justice  of  the  peace  since  the  adoption  of 
the  code,  may  become  a  lien  on  the  property 
of  the  luogment  debtor,  ''an  abstract'^ and  not 
"a  certified  copy"  of  the  same  must  be  filed  in 
the  office  of  iJie  county  recorder.  (Frazier  v. 
Ciowell,  52  Cal.  899.) 

82.  A  judgment  rendered  by  a  justice  of 


the  peace  does  not  become  a  lien  on  the  real 
estate  of  the  judgment  debtor  until  a  copy  of 
the  judgment,  certified  by  the  justice,  has 
been  recorded  in  the  office  of  the  county  re« 
corder.     (Bagley  v.  Ward,  27  Cal.  869.) 

88.  The  filing  and  recording  in  the  recorder's 
office  of  the  copies  of  docket  entries  made  by 
a  justice  of  the  peace  does  not  constitute  the 
judgment  a  lien  on  the  real  estate  of  the  judg- 
ment debtor.     (Bagley  v.  Ward,  27  Cal.  869.) 

84.  Justices'  courts  have  no  power  to  review 
their  own  judgments,  unless  in  some  method 
expressly  provided  by  law.  (Weimmer  v. 
SutherlancL  74  Cal.  841.) 

Cited  97  Cid.  524. 

85.  Under  section  869  of  the  Code  of  Civil 
Procedure  a  justice's  court  has  no  power  to 
vacate  its  judgments,  except  judgment  \rf  de- 
fault, and  an  order  attempting  so  to  do,  not 
being  appealable,  will  be  annulled  on  cer- 
tiorari. (Weimmer  t.  Sutherland,  74  Cal. 
341.) 

86.  A  justice  of  the  peace  has  no  power  to 
vacate  a  judgment  of  dismissal  on  the  ground 
of  nonappearance  of  the  plaintiff,  and  rein- 
state the  case.  (O'Connor  v.  Blake,  29  Cal. 
312.) 

ated  85  Cal.  273. 

87.  A  justice  of  the  peace  has  no  power  to 
set  aside  a  judgment  rendered  after  a  regular 
trial.    (Hemlen  v.  PhUlips,  88  Cal.  557.) 

88.  A  justice  of  the  peace  has  no  power  to 
vacate  or  set  aside  a  judgment  rendered  bv 
him,  except  upon  motion  for  a  new  trial. 
(Winter  v.  Fitspatrick,  35  Cal.  269.) 

Cited  74  Cal.  343. 

89.  An  order  of  a  justice  of  the  peace  vacat- 
ing a  judgment  rendered  b^  him,  without  a 
motion  for  a  new  trial,  is  in  excess  of  his 
jurisdiction,  and  is  not  a  judgment  from 
which  an  appeal  will  lie,  and  will  be  annulled 
on  certiorari.  A  judgment  annulling  such 
order  should  not  affirm  the  original  judgment. 
(Winter  v.  Fitspatrick,  85  Cal.  269.) 

90.  A  judgment  of  the  district  court, 
founded  upon  a  judgment  of  a  justice  of  the 
peace,  which  is  in  excess  of  his  jurisdiction, 
and  therefore  void,  is  erroneous,  out  not  void, 
and  therefore  valid  as  against  a  collateral  at- 
tack. (Moore  v.  Martin,  88  Cal.  428.) 
ated  41  Cal.  83;  56  Cal.  526;  2  Mont.  877. 

91.  It  is  not  competent,  upon  collateral  at- 
tack, to  prove  that  the  defendant^  who  was 
served  in  the  township  where  a  justice's  judg- 
ment was  rendered,  did  not  reside  in  such 
township.  The  obiection  should  have  been 
taken  upon  the  trial.  (Gregory  v.  Bovier,  77 
Cal.  121.) 

92.  Upon  a  collateral  attack  it  is  not  per- 
missible to  show  that  the  debt  upon  which  a 
justice's  judgment  was  based  was  mei^ed 
m  a  former  judgment  rendered  in  the  jus- 
tice's court  of  another  township.  (Gregory 
V.  Bovier,  77  Cal.  121.) 

93.  An  action  will  lie  on  a  judgment  ob- 
tained in  a  justice's  court  in  this  state,  even 
when  the  time  within  which  an  execution 
could  be  issued  on  such  judgment  has  ex- 
pired.   (Stuart  V.  Lander,  16  Cal.  372.) 

Jud^ent,  validity  where  amount  exceeds 
jurisdiction.    See  ante,  lY,  4. 
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M«  When,  in  an  action  of  ejectment,  defend- 
ants offer  in  evidence  a  Jnatice's  judgment  and 
execution  in  support  of  a  constable's  deed  un- 
der which  they  claim  title,  and  also  a  judg- 
ment of  the  superior  court  in  a  prior  action 
between  the  plaintiff  and  the  defendants' 
grantor,  adjudging  that  -the  jud^ent  of  the 
justice's  court  and  the  sale  under  it  were  valid, 
such  adjudication  is  competent  and  condu- 
sive  evidence  in  favor  of  the  defendants,  and 
{precludes  objection  to  the  validity  of  the  jus- 
tice's judgment  and  execution.  (Peterson  v. 
Weissbein,  80  Cal.  38.) 

Execution  cannot  issue  after  five  years.  See 
Executions,  20. 

Mandamus  to  compel  issuance  of  execu- 
tion.   See  Mandamus,  105. 

Justice's  judgment,  writ  of  asaistanoe  on. 
See  Assistance,  25. 

Power  to  recall  execution.  See  Executions, 
50. 

Enjoining  execution  sale.  Bee  Executions, 
188,  et  se^. 

Execution  on  land,  filing  transcript  in  re- 
corder's office.    See  Executions^  116. 

Realty  may  be  sold  on  execution  from  jus- 
tice's court.    See  Executions,  81. 

Purchaser  at  execution  under  judgment, 
what  must  show.    See  Executions,  2V5. 

5.  Ju9tic0'9  Docket 

95.  It  is  not  contemplated  that  there  shall 
be  more  than  one  iuagment  docket  in  each 
county.    (Gillis  v.  Bamett,  88  CaL  898.) 

96.  A  justice's  docket  is  only  primary  evi- 
dence, and  its  omissions  may  oe  supplied 
from  other  sources  when  necessaxy.  (Blair 
V.  Hamilton,  32  Cal.  49.) 

97.  The  recital  in  the  docket  of  a  justice, 
who  had  rendered  judgment,  that  the  sum- 
mons was  ''  returned  duly  served,"  is  of  no 
weight  to  prove  proper  service  of  the  sum- 
mons. The  return  of  the  officer  is  as  much 
a  part  of  the  record  as  the  docket  itself,  and, 
if  the  return  fail  to  show  sufficient  service, 
the  recital,  beinj;  based  on  the  return  alone, 
amounts  to  nothmg  more  than  the  opinion  of 
tlie  lustice,  and  cannot  be  relied  on  to  give 
valiaity  to  the  judgment.  (Lowe  v.  Alexan- 
der, 15  Cal.  296.) 

Cited  11  Mont.  264. 

98.  Such  a  recital  embraces  no  question  of 
fact,  and  does  not,  therefore,  raise  the  ques- 
tion whether  the  decision  of  an  inferior  court, 
establishing  the  existence  of  a  fact  essential 
to  its  jurisdiction,  can  b  ^  attacked  in  a  col- 
lateral proceeding,  uj>on  which  point  this 
court  expresses  no  opmion.  (Lowe  v.  Alex- 
ander, 15  Cal.  296.) 

Cited  16  Cal.  392;  17  Cal.  297;  18  Cal.  130. 

Recitals  in  docket  attacking  collaterally. 
See  post,  VI. 

Failure  to  state  that  summons  was  returned 
served.    See  ante,  79. 

Docketing  judgment  by  county  derk.  See 
ante,  80. 

Loss  of  docket  will  not  suspend  running 
of  time.    See  Executions,  18. 

Docket,  certified  copy  of  as  evidence.  See 
Malicious  Prosecution,  64. 


5.  P9m^r  to  Braid  MppoaL 

99.  A  justice  of  the  peace  has  jurisdiction  to 
grant  appeals  and  to  stay  proceeding  there- 
upon ;  and  his  action  cannot  be  reviewed  on 
certiorari.    (Coulter  v.  Stark,  7  Cal.  244.) 

Compellinff  justice  to  certify  cause  to  higher 
court.    See  Mandamus,  II,  11,  m. 
Appeals  from  justices' oourtfl.  SeeAppealSp 

Fees  on  appeal.    See  post,  YU. 

TI.  CompeBsatioii  of. 

100.  It  is  the  intention  of  section  103  of  the 
Code  of  Civil  Procedure,  though  not  expressly 
so  stated,  that  the  salaries  of  city  justices  of 
the  peace  shall  be  paid  by  the  city  for  which 
they  are  elected,  and  also  that  thev  shall  be 
paid  monthly.  ( Jenks  v.  Council  ot  the  City 
of  Oakland,  58  Cal.  576.) 

101.  The  compensation  of  ^the  city  justice  of 
the  peace,  who  is  an  officer  provided  for  by 
the  constitution,  being  fixed  by  general  law, 
as  prescribed  in  section  103  of  the  Code  of 
Civil  Procedure,  can  only  be  chanzed  by  an 
amendment  of  that  code,  and  not  by  charter 

Srovision,  and  can  neither  be  increased  nor 
iminished  during  the  term  of  an  incumbent, 
or  by  any  special  or  local  legislation ;  and  the 
dty  justice  designated  as  judge  of  the  munic- 
ipal court  of  Stockton,  whose  term  of  office 
began  prior  to  the  adoption  of  the  city  char- 
ter, can  claim  his  full  salary  as  city  justice 
under  the  code,  notwithstanding  the  intent  of 
the  charter  to  reduce  his  salary.  (Milner  v. 
Reibenstein,  85  Cal.  693.) 

102.  Question  as  to  constitutionality  of 
section  103  of  the  Code  of  Civil  Procedure,  aa 
amended  April  1, 1880,  is  settled  in  ^is  state 
by  decisions  of  this  court  holding  the  act  not 
to  be  in  confiict  with  the  constitution.  (Cog- 
gins  V.  C^ty  of  Sacramento,  59  Cal.  599.) 
ated  65  Cal.  477;  78  Cal.  507. 

103.  A  complaint  in  an  action  brought  by  a 
justice  of  the  peace  against  a  county  for  ser- 
vices rendered  as  justice  for  the  county,  which 
merely  alleges  that  the  plaintiff,  as  justice  of 
the  peace,  performed  services  at  the  request 
of  the  district  attorney  for  the  county  in  cases 
wherein  the  people  of  the  state  were  plaintiffs 
to  the  amount  of  three  thousand  two  nundred 
dollars,  ''and  that  the  defendant  thereby  be- 
came and  is  liable  to  pay  the  said  sum,*'  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action.  (Miner  v.  Solano  County,  26  CaL 
115.) 

Til.  Fees  and  Costs  of. 

104.  Where  no  trial  of  an  action  is  had,  or 
entered  upon,  a  justice  of  the  peace  in  San 
Francisco  can  char^  only  two  aollars  for  all 
services  rendered,  including  the  entry  of  a 
judgment  of  discontinuance.  (Anderson  v. 
Pennie,  32  Cal.  265.) 

105.  Justices  of  the  peace  are  not  entitled 
to  any  fees  for  services  rendered  by  them  aa 
such,  in  actions  brought  by  the  people  before 
them  to  recover  judgment  for  delinquent 
taxes,  unless  such  fees  are  collected  by  the 
defendants.  (Miner  v.  Solano  County,  26  CaL 
115.) 

106.  A  justice  of  the  peace  has  no  vested 
right  to  collect  fees  according  to  the  fee  bill 
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in  force  at  the  time  of  his  election  or  induc- 
tion into  office,  but  the  legislature  may  change 
his  fees  at  any  time  during  hia  continuance 
in  office.  (Miner  v.  Solano  County,  26  Cal.  115. ) 
Cited  80  Cal.  260. 

107.  One  of  the  conditions  upon  which  an 
appeal  is  allowed  from  justices'  courts  is  the 
payment  of  the  coats  of  the  motion.    (McDer- 
mott  y.  Douglass,  5  Cal.  89.) 
Cited  6  Cal.  287. 

106.  An  offer  to  pay  the  justice  his  costs, 
on  appeal,  as  soon  as  the  appeal  papers  are 
ready  to  transmit  to  the  county  court,  is  not 
a  sufficient  tender,  under  the  statute.  The 
fees  must  be  tendered  unconditionally.  (Peo- 
ple ex  rel.  Hamilton  y.  Harris,  9  Cal.  571.) 
Cited  10  Col.  83;  distinguished  25  Cal.  211. 

109.  The  justice  is  not  bound  first  to  make 
out  the  papers,  and  then  rely  on  his  fees  be- 
ing afterwards  paid.  (People  ex  rel.  Hamil- 
ton y.  Harris,  9  C^l.  571.) 

110.  Justice  of  the  peace  may  refuse  to  send 
np  the  transcript  of  a  cause  tried  before  him 
until  his  fees  are  paid  by  the  appellant. 
(Bray  y.  Redman,  6  Cal.  287.) 

Cited  9  CaL  578;  10  C^l.  83. 

Refusal  to  send  up  papers  until  fees  paid. 
Bee  Mandamus,  112. 

Fees  of  city  recorder  acting  as  justice.  See 
poet,  IX. 

Fees  of  justice  of  the  peace  holding  oyer. 
Bee  Offices  and  Officers,  184. 

SalaiT  of  justice  becoming  municipal  judge. 
Bee  Ju<iges,  74. 

Tin.  Mlseondvet  of. 

111.  Upon  trial  of  a  justice  of  the  peace 
charged  with  misconduct  in  office  in  taking 
iurisdiction  of  a  criminal  action  brought  be- 
lore  him  against  the  known  wishes  of  the  dis- 
trict attorney,  and  with  knowledge  that  a 
prosecution  had  been  dismissed  before  an- 
other justice  of  the  same  township,  and  that 
the  district  attorney  was  prosecuting  the 
same  ddendant  before  a  justice  of  another 
township,  it  is  prejudicial  error  to  instruct  the 
jury  that  it  is  the  dut}r  of  a  justice  of  the 
peace  before  whom  criminal  proceedings  are 
pending  to  enter  a  dismissal  upon  the  motion 
of  the  district  attorney.  (People  y.  Ward,  85 
Gal.  585.) 

112.  That  the  justice  so  charged  with  mis- 
conduct had  jurisdiction  to  try  the  case  and 
render  judgment,  notwithstanaing  a  prosecu- 
tion pending  before  a  justice  of  the  peace  of 
another  township,  must  be  taken  as  the  law 
ol  the  case,  if  the  district  attorney  had  set  the 
precedent  of  trying  the  same  case  while  it  was 
pending  bedfore  another  justice,  and  if  the 
court  instructed  the  jury  that  the  defendant 
had  such  jurisdiction.  (People  y.  Ward«  85 
CaL  585.) 

Misconduct,  remoyal  from  office.  See 
Criminal  Law,  2497. 

Liability  for  false  imprisonment.  See  False 
loaprisonment,  5. 

Inability  of  justice  issuing  execution.  See 
Executions,  101. 

IX.  Otty  Recorder  Acting  as. 

118.  Under  the  Municipal  (Corporation  Act 
the  recorder  of  a  dty  may  haye  a  dual  juris- 


diction and  functions,  and  may  be  a  justice  of 
the  peace  as  to  some  matters,  and  a  recorder 
as  to  others.  (Prince  y.  City  of  Fresno,  88 
Cal.  407.) 

114.  Under  section  806  et  seq.  of  that  act  a 
city  recorder  possesses  the  right  to  act  as  a 
justice  of  tlie  peace,  and  is,  to  all  intents  and 
purposes,  a  justice  of  the  peace  as  to  all  crimi- 
nal matters  coming  before  him  under  the 
Penal  Code,  as  distinct  from  the  city  ordi- 
nances; and  when  acting  under  that  code  he 
has  authority  to  charge  the  county  and  re- 
ceiye  for  his  services  such  fees  as  are  allowed 
by  law  to  justices  of  the  peace  in  a  township 
of  a  county  for  like  seryices.  (Prince  y.  City 
of  Fresno,  88  Cal.  407.) 

JUSTIFIGATIOir. 

Sureties,  justification  of.  See  Suretyship,  IT. 

Slander,  justification  of.    See  Slander,  VI. 

libel,  justification  of.    See  Libel,  IV,  5. 

Process,  justification  under.  See  Sheriffs, 
IV,  3,  r. 

Eyidence  in.  See  Criminal  Law,  XXI,  31, 
i,  L. 

In  homicide.  See  Criminal  Law,  XXI, 
81,  e. 

Trespass,  justification  oL  See  Trespass, 
ni.7. 

Biyersion  or  appropriation  of  water,  justifi- 
cation of.    See  Watercourses,  XIV,  2,  p,  C. 

KEEPEBS. 
Ftes  oL    See  Sheriffs,  VL 

KEEN  COUNTY. 

Fees  of  sheriffs  of.    See  Sherifiii,  207. 
Common-law  rule  as  to  riparian  rights  in. 
See  Watercourses,  200. 

KEBM  RIYBB. 

Bight    to    diyert   waters  of.     See    Water- 
courses, 240, 

KIDlTAFIirG. 

See  Chriminal  Law,  XXI,  85. 

KHOWLEDttE  OF  THE  COUBT. 

See  Judicial  Notice. 

LABELS. 

Label  is  not  trademark.   See  Trademarks,  7. 

LABOBEBS. 

See  Master  and  Seryant. 

Hours  of  labor.  See  Cross-references  under 
Eight-hour  Law. 

Preferred  claims  oL  See  Master  and  Sery- 
ant,  II,  6. 

LACHES. 

See  Si>ecific  Performance,  V. 

Diligence  in  rescission.  See  Besdssion  of 
Contracts,  V,  3. 

N^lect  to  assert  setoff.    See  Setoff,  IV. 

Suit  to  quiet  title,  laches  in  bringing.  See 
Quieting  Titie,  III,  2. 

In  certiorari.    See  Certiorari,  IV,  2. 

Fraud,  laches  in  bringing  suit  for.  See 
Fraud,  IV,  1. 


1702 


LACHES— lANDLOBD  AND  TENANT. 


Acoonnling,  laches  in.    See  Execatan  and 
Administrators,  VIII,  !• 
Time  ol  intervention.     See  Intervention, 

m. 

Beaaonable  diligence  in  bringing  tzow. 
See  Trover,  48. 
Effect  of.    See  Injunctions,  I^  8. 
Effect  of  in  equity.    See  Equty,  XV,  1« 
Estoppel  by.    See  Estoppel,  V,  4. 

LADING. 

See  Bills  of  Lading. 

JLilD  AND  DEPBOTEMENT  COMPANIES. 

See  Corporations,  1, 8. 

LAND  COMMISSIONEBS. 

Powm    and     jurisdiction.     See    Mexican 

Lands,  I,  23,  a. 

LANDINGS. 

See  Wharves. 
Dedication  of.    See  Dedication,  107. 

LANDLORD  AND  TENANT. 
I*  Wliat  Constltiites  Belattonshlf  •!; 

and  Evidence  oL 
n*  Lease. 

1.  What  InMtrumerU  U;  Form  of  and 

VaUdiiy;  Delivery   and  Aecepir 
once* 

2.  Agreemefd  for  Lea$e;  Entry  Under 

and  Action  on. 
8.  DeBcription  in;  Quaira/nty  from. 

4.  ZeoM  2f  Property  to  Commence  im 

the  Future. 

5.  Conetructionof. 

0.  Change  in  Terms  of 

HI*  Partlevlar  Tenancies. 

1.  From  Month  to  Monih;  Tenancy  ftft 

Tears,  or  from  Tear  to  Tear. 

2.  Tenancies  at  WiU. 

8.  Tenancies  by  Sufferance. 

IT*  Covenants  and  Agreements  In. 

1.  Allowing  Lessor  to  Occupy  Prew^ 

ises  or  Use  Land. 
S.  Agreement  to  Personally  Occupy 

Premises. 
8.  Covenants  to  BuQd. 

4.  Covenantof  Quiet  EnjoymenL 

5.  Covenant  to  Pay  Taxes. 

d.  Assignee  When  Bound  by;  Herein 
of  Covenants  Running  vrith  the 
Land. 

7.  Breach  of  and  Forfeiture;  WeAeet 

of;  Action  for. 

T«  Bights  in  Leased  Property. 

1.  Duty  of  Lessor  to  Cfive  Poeeeeeion; 

Action  for. 

2.  Extent  of  and  Constructive  Poe- 

session. 

8.  On  Lease  of  Sheep. 

4.  Bc-entry   oy  Landlord;  Bight  of; 

Damojfes  for;  Effect  of. 
hm  Bight  of  Action  for  Injury  to. 
8.  jL<^tions  Against  Tenant  or  Landr 

lord;  Joinder  or  Substitution  of 

Landlord;  Declarations  qf  Tenr 

ant  as  Evidence. 


TL  Title  of  Lessor. 

1.  Estoppel  of  Lessee  to  Dewy. 

8.  Rule  Where  Tenant  does  nait  Eniet 

Under  Lease;  Successors  m/it- 

terest. 
8.  Effectof  Denial  of  Landlords  Title 

4.  Attornment  of  Tenant  to  Third  Per^ 

son. 

5.  Tenant  BedeenUng  on   Executiom 

Sale  Against  Landlord. 

TIL  Assignment,  Sale,  Mortgage,  or  Sub- 
lease. 

1.  Assignmentf  Sale^  or  Mortgage  by 

Lessor. 
8*  Assignment  or  Morigaige  by  Leesecm 
8.  Sublease. 

Tin*  BejM^  of  Premises  and  TenantaUe 
Condition  of. 

1.  Fitness  of  Building  for  Oecufjoncy. 
8.  Injury  from  Defective  CondsiUm  or 

Management  of  Property. 
8.  Destruction  of  Property;  Ii^vry  to 

or  Loss  of  by  Fire. 
4.  Qeneral  Duty  to  Repaiir* 

EC  Bent. 

1.  CoTutructionqf  Provisions  in  Leaec 

as  to. 
8.  Lien  for. 
8.  Nonpayment;  Forfeiture  for;  Dc 

mand;  Waiver  of. 
4.  Chance  tn  Amount  4^;  Fraud  m 

Relation  UK 
8w  Actions  for. 

a.  Right  of;  Pleadings  in. 

b.  Parties;  Interpleading  Adverse 

Claimants. 
••  Evidence;   Nonsuit;   Instnu>> 

tions  and  Findings. 
d«  Defenses  in. 
e.  Setoff  of  Improvements  ;Ckian* 

terdaim  for  Damages. 

X.  Eviction  of  Tenant. 

XI«  Snrrender,  Cancellatlony  or  Abas* 
doament. 

XEL  Deatk  of  Lessor  or  Lessee. 

XIIL  Determination  of  Teaaney. 

1.  Expiration  of  Term  and  Notice  lo 

QuU;   AeU    Which   Operate  to 

Terminate. 
8.  Duty  to  Surrender  Premises;  Tenr 

ant  Holding  Over,  LiabiUty  of. 
8.  Actions  by  Landlord  to  Recover. 
4.  Buddings  and  Improvements  Erect' 

ed  by  Lessee;  Bemoval  qf  aesi 

Appraisement. 

Ilf.  Option  to  PnrelUMe  In  Lease. 
XT.  Renewal  of  Lease. 

Croppers.    See  Croppers. 

Lease  of  land  in  Sim  Frandsoow  See  San 
Francisco,  XIV,  8. 

Railroad,  lease  of.    See  Raibroads,yin,8, 

Agreement  to  work  mine  on  shares.  See 
Mines  and  Mining,  XVI. 

Pueblo  lands,  lease  of.   See  Mencan  Lands, 

n,  8. 

Wharves  in  San  Francisco,  lease  of.  See 
Wharves,  VIII. 

Ledslative  confirmation  of  void  lease  of 
whan.    See  Wharves,  IV. 


LANDLORD  AND  TENANT,  I,  U,  I,  %. 


1703 


Leaae  o!  water-worki.  See  Water  Com- 
panies, IV. 

Water  right»  leaae  oL  Bee  Waterooarsee, 
XIV,  2,  8. 

Easement,  creation  of  by  lease.  Bee  Ease- 
ments, n,  8. 

Lease  by  executor.  Bee  Executors  and 
Administrators,  VI,  3,  g. 

Power  of  directors  to  lease.  Bee  Corpo- 
rations, X,  4. 

Taxation  ofpublic  property  where  property 
leased.    See  luxation,  IV,  15. 

Liability  of  lessor  for  excessive  diversion 
by  lessee.    Bee  Watercourses,  XTV,  2,  s. 

Nuisance,  liability  of  landlord  for.  Bee 
Nuisances,  Y,  5. 

Mine,  working  on  royalty,  liability  for  neg- 
ligence.   Bee  l&ster  and  Sei-vant,  III. 

Joint  lessors,  contribution  between.  Bee 
Contribution,  2. 

Possession  of  tenant  as  notice  of  landlord's 
title.    Bee  Notice,  II,  8,  b. 

Tenant,  declarations  of  as  putting  on  in- 
quiry.   Bee  Notice,  8. 

Possession  under  deed  by  entry  of  tenant. 
Bee  Possession,  60. 

Lease  as  evidence.  Bee  Ejectment,  868,  et 
seq. 

Lease  as  evidence  of  possession.  Bee  Forci- 
ble Entry  and  Unlawful  Detainer,  283,  et  seq. 

Witnesses,  lessors  as.  Bee  Witnesses,  v, 
8,  c,  F. 

Effect  of  partition  where  land  has  been 
leased.    Bee  Partition,  VI,  10. 

!•  Wliat  Constltiites  Belattansliip  of  ui4 

Evidence  ^L 

1.  Court  is  justified  in  finding  that  relation- 
ship does  not  exist  where  the  evidence  shows 
substantially  that  the  defendants  never  occu- 
pied the  premises  with  the  permission  of  the 
plaintiff,  and  never  promised  to  pay  him  anv 
rent  therefor.  (Emerson  v*  Weeu,  68  Cal. 
439.  441.) 

Cited  M  Cal.  803. 

2.  Where  evidence  sh6ws  that  possession 
was  adverse  there  is  no  relation  oi  landlord 
and  tenant.    (Pico  v.  Phelan,  77  Cal.  86.) 
Cited  21  Nev.  67. 

8.  Production  of  lease  in  evidence  will  not 
of  itself  prove  relation  of  landlord  and  tenant 
to  have  existed  between  the  lessor  and  lessee, 
but  the  entry  of  the  lessee  under  the  lease, 
or  a  holding  by  him  referable  to  the  lease, 
must  also  be  proven*  (Caldwell  v«  Center,  80 
Cal.  689.) 
Cited  84  CaL  28. 

Agreement  as  to  worldng  mine  does  not 
create  relationship,  when.  Bee  Mines  and 
Mining,  XVI. 

n.  Lease* 

I.  Wkat  inatrument  ia;  Form  of  and  ¥alidlty: 
D^lhorf  and  Meeoptanea, 

4.  Where  a  written  instrument  is  intended 
l^  the  parties  to  be  a  lease,  and  is  in  the  form 
of  a  lease,  its  effect  as  such  is  not  destroyed  by 
the  covenants  of  the  lessee,  the  legal  effect  of 
which  is  that  he  will  deliver  as  rent  certain 
^ares  of  the  increase  of  certain  livestock, 
and  certain  shares  of  the  crops.  (Bmith  v. 
Schulta,  89  Cal.  526.) 


6.  A  lease  in  form,  which  contains  the  name 
of  one  person  as  lessor  in  the  body  of  it,  and 
is  signed  by  another  person,  and  also  the 
lessee,  is  not  a  lease,  (iioff  v.  Duane,  27  Cal. 
665.) 

6.  In  an  action  for  damages  for  breach  ol 
a  covenant  for  quiet  enjoyment,  contained  in 
a  lease,  where  the  plaintina  introduced  in  evi- 
dence a  written  instrument  in  the  form  of  a 
lease  bjr  the  defendant  to  the  plaintiffs  jointly, 
but  which  was  signed  by  the  defendant  ana 
one  of  the  plaintiffs  only,  and  the  plaintiff 
failed  to  introduce  any  evidence  tending  to 
show  its  acceptance  as  a  lease  by  the  lessee 
who  did  not  eign  it,  or  any  occupation  under 
it,  a  nonsuit  is  properly  granted!  (Castro  v. 
Gaffey,  96  Cal  421.) 

7.  It  is  not  necessary  to  the  validity  of  a 
lease  that  the  lessee  should  affix  his  seal 
thereto.  His  acceptance  is  shown  by  claim- 
ing and  occupying  under  it  and  paying  rent. 
(CJrescent  City  Water  etc.  Co.  v.  Bimpson,  77 
Cal.  286.) 

Lease  by  married  woman  must  be  acknowl- 
edged.   Bee  Acknowledgments,  58. 

Acceptance  of  rent  ov  married  woman 
where  lease  not  acknowleoigedi  effect  of.  Bee 
Husband  and  Wife,  427. 

8.  A  finding  that  a  lease  was  duly  executed 
will  be  construed  to  include  its  delivery. 
(Oneto  V.  Bestano,  89  Cal.  68.) 

Bigning  lease  without  delivery.  Bee  Forci- 
ble Entry  and  Unlawful  Detainer,  ^)8. 

9.  The  mere  fact  that  a  lease  has  always 
been  in  the  possession  of  the  lessor  is  not  con- 
clusive evidence  that  it  has  not  been  de- 
livered so  as  to  become  operative ;  and,  where 
it  is  retained  by  either  party  with  the  consent 
of  the  other,  it  must  oe  considered  as  de- 
livered, if  both  understand  that  it  has  been 
executed  and  ia  in  operation.  (Oneto  v.  &es- 
tano,  89  Cal.  68.) 

Necessity  of  writing  on  contract  of  leasing. 
Bee  Statute  of  Frauds,  1, 10,  f. 

Parol  lease  for  indefinite  period.  Bee  Stat- 
ute of  Frauds,  69. 

Leaae  void  under  statute  of  frauds,  rights 
on.    See  Statute  of  Frauds,  132. 

Void  lease,  possession  under.  See  Notice, 
85^t  seq. 

Written  lease  differins  from  prior  i)arol 
lease.    See  Specific  Performance,  92,  et  seq. 

Lease  by  postmaster,  when  void.  Bee  Con- 
tracts, 171. 

2.  Mg Foamant  for  Laaaa; Entry  Undar  and  Mction  on. 

10.  If  the  lesser  agrees  verbally  to  lease 
land  one  year,  with  a  privilege  of  two^  and  to 
sign  a  written  lease,  and  the  lease  is  to  be 
drawn  by  a  conveyancer  and  signed  after- 
wards, and  the  lessee  gives  a  third  person  a 
power  of  attorney  to  execute  the  lease  and 
transact  l^e  business  and  pay  the  rent,  the 
attorney  in  fact  may  tender  the  rent  and  exe- 
cute the  lease  and  complete  the  transaction. 
(Clark  V.  Clark,  49  Cal.  586.) 

11.  Entrv  under  written  contract  for  lease 
for*a  stated,  term  and  at  a  specified  rent,  and 
the  payment  and  receipt  of  the  rent,  consti- 
tute a  valid  lease  between  the  parties  for  the 
term  and  at  the  rental   specified.    Neither 
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partj  can  eabflequently  cancel  the  contract 
withont  the  consent  of  the  other,  (Chenej 
T.  Newberry,  67  Oal.  125.) 

12.  Complaint  which  in  one  part  ayers 
covenant  for  lease,  and  in  another  part  states 
matter  which  constitutes  the  contract  a  pres- 
ent lease,  is  bad  on  demurrer  for  ambiguity. 
(Grow  V.  Hildreth,  S9  Gal.  618.) 

Agreement  for  lease  in  future,  breach  of 
and  action  for.    See  post,  11,  4. 

Entry  under  void  lease.    See  post,  87* 
^  Parol  agreement  to  execute  lease.    See  Spe- 
cific Performance,  90,  et  seq. 

3.  DBMcn'ption  in;  Guaranty  from, 

18.  Description  of  premises  in  lease,  though 
imperfect,  is  sufficiently  certain  if  the  bound- 
aries of  the  premises  can  be  ascertained 
with  a  reasonable  degree  of  certainty,  and 
they  have  been  taken  possession  of  and  oc- 
cupied under  the  lease.  (Pierce  y.  Mintum, 
1  (5al.  470.) 

14.  A  description  in  a  lease  of  the  leased 
premises  as  "  a  certain  lot  of  land  ....  to- 
gether with  the  improvements  thereon,  con- 
sisting of  a  building  known  and  designated  by 
the  name  of  Hotel  de  France,"  does  not  con- 
stitute an  implied  guaranty  on  the  part  of  the 
lessor  that  the  hotel  shall  remain  on  the  lot 
during  the  term.  (Branger  y.  Mandet,  90 
Gal.  624.) 

Gited  33  Gal.  847. 

Parol  evidence  that  land  not  included  in 
lease.    See  Ejectment,  280. 

Guaranty  on  lease.  See  Statute  of  Frauds, 
46,  et  seq. 

4,  UoMo  of  Property  to  Commoneo  /» tho  Futuro. 

15.  Under  sections  1044-47  of  the  GivU 
Gode  an  owner  of  land  in  the  possession  of  a 
tenant  may  execute  a  valid  lease  thereof  tea 
third  person  before  the  expiration  of  the 
former  lease  and  before  the  prior  tenant  has 
surrendered  the  possession.  (Bice  y.  Whit- 
more,  74  Gal.  619.) 

16.  In  an  action  to  recover  damages  for  the 
breach  of  a  contract  of  lease,  a  finding  that  the 
agreement  in  question  constituted  a  present 
lease  and  not  a  mere  screement  to  make  a 
lease  at  a  future  time,  heGl,  supported  by  the 
evidence.    (Bice  y.  Whitmore,  74  Gal.  619.) 

17.  If  there  be  a  verbal  agreement-  for  a 
written  lease  for  a  term  of  one  year  to  com- 
mence in  future,  and  if  the  lessor  refuses  to 
make  a  verbal  lease,  and  the  contract  was  for 
a  written  lease  only,  and  was  so  understood 
by  the  parties,  the  contract- was  not  a  lease  in 

Eresenti,  but  only  an  agreement  for  a  written 
iase  in  future,  and  the  proposed  lessee  ac- 
quired thereby  no  estate  in  the  premises  as 
lessee.    (Potter  v.  Mercer,  53  Gal.  667.) 

18.  In  such  a  case,  if  the  terms  of  the  agree- 
ment are  explicit  and  free  from  ambiguity, 
and  from  them  it  clearly  appears  that  it  was 
not  intended  to  be  a  verbal  lease  in  presenti, 
but  only  a  contract  for  a  written  lease  in 
futuro,  effect  will  be  given  to  the  agreement 
according  to  its  terms;  and  if,  immediately 
after  the  verbal  agreement  is  entered  into,  and 
in  the  expectation  that  the  written  lease  will 
be  thereafter  executed,  the  proposed  lessor,  in 


advance  of  the  commencement  of  the  term, 
permits  the  proxx>sed  lessee  to  take  lumber 
mto  the  building  for  the  purpose  of  fitting  it 
up  as  a  store,  whether  the  entry  for  that  pur- 
pose will  vest  the  proposed  lessee  with  tbm 
possession  of  the  building,  query?  (Potter  y. 
Mercer,  53  Gal.  667.) 
Gited  79  Gal.  443. 

19.  But  if,  by  his  entry  under  these  circum- 
stances, the  proposed  lessee  be  deemed  to 
have  acquired  the  possession  of  the  building, 
such  delivery  of  possession  cannot  be  invok«i 
to  overthrow  the  agreement,  and  to  convert  it 
into  a  lease  in  presenti.  (Potter  y.  Mercer,  53 
Gal.  667.) 

20.  If  the  prox)Osed  lessor  afterwards  refuse 
to  execute  the  written  lease,  and  if  the  license 
to  enter  thereupon  be  revoked,  and  if  the  pro- 
posed lessor  afterwards  peaceably  re-enter,  his 
entry  is  lawful.  (Potter  v.  Mercer,  53  Gal.  667. ) 

Lease  to  tenant  in  possession  to  oommenoe 
in  future.    See  post,  S59. 

5.  CoMtructiOM  of. 

21.  Terms  of  lease  so  oonstmed  as  to  ^ive 
completeness  to  agreement,  and  to  make  it  a 
just,  fair,  and  equitable  oontiact,  mutually 
obligatory  in  its  essential  provisions,  instead 
of  a  one-sided  and  unreasonable  contract. 
(Woodward  v.  Payne,  16  Gal.  444.) 

22.  Where,  in  the  habendum  clause  in  a 
lease,  it  is  provided  that  the  lessee  is  to  have 
and  hold  the  premises  demised  from  a  certain 
day  of  the  month  for  a  period  named,  and  the 
rent  is  also  made  payable  monthly  on  the  last 
day  of  each  and  every  month  during  said  term, 
the  wOTd  ''from"  will  be  construed  as  exclusive 
or  inclusive  of  the  day  named  in  the  haben- 
dum clause  as  will  best  express  liie  intention 
of  the  parties,  to  be  gathered  from  the  whole 
instrument,  and  if  construed  as  exclusive  of 
that  day,  the  rent  will  be  payable  on  that  dav ; 
but  if  construed  as  inclusive  of  that  day^  tne 
rent  will  be  payable  on  the  day  previous. 
(McGlynn  y.  Jioore,  25  Gal.  884.) 

Gited  96  Gal.  98,  99. 

23.  If  lease  of  tract  oi  land  to  be  used  as 
dairy  farm  binds  lessor  to  furnish  cows  that 
are  nt  for  dairjring,  *'  the  number  not  limited," 
the  lessee  to  pay  a  fixed  sum  per  jrear  for  each 
cow,  it  will  be  construed  as  binding  the  lessor 
to  furnish  cows  sufficient  in  numrar  to  stock 
the  land  leased.  (Griffiths  v.  Henderson,  49 
Gal.  566.) 

24.  Where  J.  leased  of  0.  a  tract  of  farming 
land  for  one  year  after  June  14, 1870,  and  O. 
agreed  in  the  lease  that  he  would  refrain  from 
usins  any  ground  had  under  cultivation  by  J. 
until  November  1, 1871,  held,  that  the  term 
of  the  lease  expirea  June  14, 1871,  and  that  if 
J.  desired  to  claim  any  thing  under  the  agree- 
ment that  0.  would  not  use  the  cultivated 
ffround  until  November  1.  1871,  he  should 
have  averred  that  the  land  was  under  culti- 
vation at  the  date  of  the  demand  for  the  pos- 
session.   (O'Brien  y.  Jones,  44  Gal.  19.{.) 

25.  Under  a  contract  by  the  terms  of  which 
the  owner  of  land  agreed  to  furnish  one  hun- 
dred and  forty  acres  of  land,  ''more  or  less," 
to  another  pexaan  to  sow  in  wheat,  in  consid- 
eration of  an  interest  in  the  crop,  and  the 
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Utter  agreed  **  to  plow  and  pat  in  wheat  the 
above-mentioned  land,  in  good  farmer-like 
style/'  whether  such  contract  be  considered  a 
lease  or  a  cropping  contract,  the  person  sow- 
ing the  crop  has  no  right  in  any  of  the  land 
except  that  which  he  sows  in  wheat,  and  is 
not  entitled  to  any  part  of  a  volunteer  crop 

Sowing  upon  a  part  of  the  one  hundred  and 
rty  acres  not  sown  in  wheat  by  iiim.  (Shaw 
v.  Mayer,  95  Oal.  301.) 

Meaning  of  word  **  stubble"  in  lease.  Bee 
Contracts,  94. 

26.  F.,  being  in  jxwsession  of  a  tract  of  land 
and  without  means  to  cultivate  it,  leased  the 
same  to  the  plaintiffs,  agreeing  to  put  in  and 
cultivate  a  crop  of  barlejr  for  them,  they  fur- 
nishing the  seed  and  paying  him  for  his  labor 
an  agreed  price,  ana  agreeing  to  pav  him 
something  more  (the  amount  to  tie  left  to 
them)  if  the  crop  turned  out  well.  The  de- 
fendant, as  constable,  seised  the  property 
under  execution  at  the  suit  of  creditors  of  F., 
and  plaintiff  broueht  this  action  for  conver- 
sion. Held,  the  effect  of  the  evidence  on  the 
part  of  the  plaintiffs  (which  must  be  accepted 
here  as  true  in  view  of  the  verdict  of  the  jury 
in  their  favor)  is  that  the  barley  in  question 
was  theirs  from  the  lieginning.  The  net  that 
plaintifb  leased  the  land  from  F.  and  that  he 
was  emplojred  by  them  did  not  operate  to 
subject  their  grain  to  the  payment  of  his 
debto.    (Ralph  v.  Lockwood,  61  Oal.  155.) 

Lease  is  a  convevance  within  registry  act. 
Bee  Registration,  16,  et  seq. 

Clause  for  renewal,  construction  of*  See 
poet,  XV. 

Construction  of  option  to  purchase.  See 
post,  XIV. 

Construction  of  covenant  to  pay  taxes. 
Bee  post,  IV,  5. 

Obstruction  of  provisions  as  to  rent.  See 
poet,  IX,  1. 

Construetion  ol  lease  of  sheep.    See  post, 

6,  Pnwfr  to  Change. 

27.  Where,  while  real  property  is  occupied 
by  a  tenant  from  month  to  month,  the  owner 
Biakes  a  lease  in  preeenti  to  a  third  person  for 
five  years,  such  third  party  may,  without  en- 
tering into  possession,  and  without  an  attorn- 
ment to  him,  change  the  terms  of  the  tenancy 
from  month  to  month,  and  upon  nonpayment 
of  the  increased  rent  may  maintain  an  action 
of  unlawful  detainer.  (McDonald  v.  Hanlon, 
79  CaL  442.) 

28.  Mode  of  changing  terms  of  lease  upon 
notice  by  the  landlord  depends  wholly  upon 
the  statute;  and  the  cases  in  which  such 
chanses  can  be  made  are  limited  to  those  in 
which  it  is  expressly  authorised.  (Stoppel- 
kamp  V.  Mangeot,  42  Oal.  316.) 

Cited  77  Oal.  197 ;  4  Col.  87 ;  7  Col.  481. 

29.  Whether  the  provisions  of  the  sixth  sec- 
tion of  the  forcible  entry  and  detainer  act  of 
1863,  as  to  changing  terms  of  lease  by  notice 
from  the  landlord  in  the  mode  therein  pre- 
scribed, are  oomstitutional,  query?  (Stoppel- 
kamp  y.  Mangeot,  42  Oal.  S16.) 

80.  An  unexecuted  oral  agreement  between 
a  lessor  and  leaseei  altering  the  terms  of  a 


written  lease,  is  not  binding  upon  a  grantee  of 
the  lessor.    (Taylor  v.  Solcfiiti,  68  Oal.  27.) 

Written  lease  cannot  be  altered  by  parol. 
See  Contracts,  355. 

Lease  cannot  be  modified  during  term.  See 
Water  Companies,  IV. 

Lease,  reformation  of.  See  Reformation  ol 
Contracts,  9,  et  seq. 

Change  in  rent.    See  post,  DC,  4. 

in.  Partlevlar  Tenaneies* 

1.  From  Month  to  Month;  Tonanc/  for  Yoaro,  or 

from  Your  to  Toar, 

81.  Tenant  for  specified  period  of  one  month, 
who  holds  over  with  the  consent  of  his  land- 
lord, thereby  becomes  a  tenant  from  month  to 
month.  (Stoppelkamp  v.  Mangeot,  42  Oal. 
316.) 

82.  A  tenancy  for  the  specified  period  of 
one  month  is  a  tenancy  for  years,  and  not  a 
tenancy  from  year  to  year,  or  from  month  to 
month.  (Stoppelkamp  v.  Mangeot,  42  Cal. 
316.) 

33.  At  common  law  there  was  no  forfeiture 
of  an  estate  for  years  for  the  nonpayment  of 
rent.    (Chipman  v.  Emeric,  8  CaL  273.) 

34.  If  a  tenant  for  years  holds  over  with  the 
consent  of  his  landlord,  express  or  implied, 
paying  yearly  rent,  without  any  further  ar^ 
rangement  as  to  time,  the  tenancy  may  thus 
be  converted  into  a  tenancy  from  year  to  year. 
(Stoppelkamp  v.  Mangeot,  42  CaL  316.) 

Presumption  as  to  rent  in  tenancies  from 
month  to  month.    See  post,  231. 

Payment  of  monthly  rent  on  expiration  of 
lease  for  years.    See  post,  348. 

Riffht  of  lessee  for  years  to  raise  rent  ol 
monthly  tenant.    See  ante,  27. 

Tenant  for  years,  right  of  action  of.  See 
post,  y,  5. 

Tenant  for  years,  right  to  redeem.  See 
Mortgages,  892,  et  seq. 

Estate  for  years  is  not  forfeited  lor  waste. 
See  Waste. 

Tenant  for  years  may  enjoin  diversion.  Bee 
Watercourses,  466. 

2*  Tonaneioo  at  WUL 

85.  A  tenancy  at  will  cannot  exist  without 
express  grant  or  contract,  and  when  it  does 
exist  the  tenant  is  entitled  to  a  reasonable 
notice  of  his  landlord's  intention  to  terminate 
the  estate  before  an  action  can  be  maintained 
against  him  for  the  possession.  (Blum  v. 
Robertson,  24  Oal.  127.) 

86.  If  owner  of  land  permits  another  to 
occupy  land  without  any  lease  or  agreement 
to  pay  rent,  and  such  other  merely  takes  care 
of  It  for  the  owner,  he  is  a  tenant  at  will. 
(Jones  V.  Shay,  50  Oal.  508.) 

37.  Where  an  instrument  executed  by  a 
married  woman,  purporting  to  be  a  lease  for 
a  term  of  years,  is  void  for  want  of  a  proper 
acknowledgment,  the  entry  of  the  tenant 
thereunder  into  the  demisea  property,  with 
the  consent  of  the  lessor,  creates  a  mere  ten- 
ancy at  will  between  them,  which  is  termin- 
able at  the  instance  of  the  lessor.  Under  such 
circumstances  the  tenant  at  will  cannot  assign 
the  term  named  in  the  lease ;  if  he  attempts 
to  do  aoy  he  thereby  terminates  his  estate,  and 
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faifl  aifigiiee,  upon  entering  withoat  the  con- 
sent of  the  leaeor,  beoomee  merely  a  tenant  at 
sufferance;  and  if,  after  such  an  attempted 
assignment  by  the  tenant  at  will,  the  lessor 
conveys  the  demised  property  to  the  tenant 
at  sufferance,  all  privity  or  relationship  be- 
tween them  is  destroyed.  (McLeran  v.  Ben- 
ton, 73  Cal.  329.) 

38.  The  averment  that  defendant  leased 
the  lands  to  plaintiffs  from  year  to  year,  com- 
mencing on  the  first  day  of  March,  1886,  down 
to  the  first  day  of  March,  1889,  for  a  specified 
rent,  which  defendant  promised  and  agreed 
to  pay  plaintiff  annually  therefor,  does  not 
show  a  tenancy  at  will,  but  a  tenancy  for  a 
fixed  term  which  expired  March  1,  1889. 
(McKissick  v.  Ashby,  98  Oal.  422.) 

89*  A  tenant  who  enters  and  continues  in 
possession  of  the  demised  premises,  under  a 
written  lease,  until  the  expiration  of  the  term, 
does  not  thereafter  become  a  tenant  at  will  by 
refusing  to  surrender  the  possession,  and  by 
holding  over  without  the  consent  of  the  lessor. 
(Ferine  v.  Teague,  66  Oal.  446.) 

Purchaser  under  void  verbal  contract  is 
tenant  at  will,  tiee  Forcible  Entry  and  Un- 
lawful Detainer,  35.  

Notice  to  quit,  necessity  oL  See  poet,  Xm. 

Death  of    lessor  terminates.     See    poet, 

xin,  1. 

3.  Tenandm  bf  Syfftrane^, 

40.  Tenancy  bv  sufferance  is  not  by  consent, 
but  by  laches  of  the  owner,  and  where  the 
owner  has  been  guil^  of  no  laches  there  can 
be  no  tenancy  by  sufferance.  (Moore  v.  Mor- 
row, 28  Oal.  551.) 

41.  A  tenant  under  a  lease  for  a  term  does 
not  become  a  tenant  by  sufferance  upon  the 
expiration  of  his  lease,  and  is  only  maide  such 
by  the  laches  of  the  landlord  in  not  re-enter- 
ine  or  in  not  giving  him  notice  to  quit. 
(Moore  v.  Morrow,  28  Oal.  551*) 

42.  At  the  expiration  of  the  term  lor  which 
the  demised  premises  are  leased  the  tenant, 
by  holding  over,  becomes  a  tenant  at  suffer- 
ance.   (Hauxhurst  v.  Lobree,  38  OaL  563.) 

43.  By  the  common  law  a  tenant  who  holds 
over  after  the  expiration  of  his  lease  was  re- 
garded as  a  tenant  at  sufferance;  but  this 
estote  was  destroyed  whenever  the  true  owner 
made  an  actual  entry  on  the  lands  and  ousted 
the  tenant.  (Uridiaa  v.  Morrell  (No.  2.),  26 
Cal.  31.) 

Cited  28  Oal.  554. 

44.  In  an  action  of  ejectment  by  the  land- 
lord against  a  tenant  at  sufferance  it  is  not 
necessarjr  that  the  complaint  should  state  the 
tenancy,  its  termination,  the  notice,  etc ;  and, 
when  it  appears  from  the  pleadings  that  such 
tenancy  existed,  it  will  be  presumed  in  sup- 
port of  the  judgment  in  favor  of  the  landlord 
that  it  was  proven  on  the  trial  that  all  the 
necessary  steps  to  terminate  the  tenancy  had 
been  properly  taken.    (McCarthy  v.  Yale,  39 

45.  When  a  landlord  is  entitled  to  bring  an 
action  against  a  tenant  at  sufferance  under 
the  "  Forcible  Entry"  Act,  he  may,  at  his  op- 
tion, after  due  notice  to  quit,  eto.,  proceed 
under  the  provisions  of  that  act,  or  maintain 


an  action  of  ejectment.    (McCarthy  t.  Tala^ 

39  Oal.  585. ) 
ated  70  Oal.  446. 

Notice   to  quit,  neceasity  of.     See  post, 
XIII,  1. 
Death  terminates.    See  post,  XIII,  L 

IT.  CoveBMita  uid  AgreeHeati  iB» 
/.  Mowing  iBnor  to  Oceupf  Pnmh^  or  Um^ 

Land, 

46.  Covenant  "to  let  the  lessor  have  what 
land  he  and  his  brothers  might  want  for  cnl* 
tivation*'  cannot  be  enforced  for  uncertainty* 
(Chipman  v.  Emeric,  5  Cal.  49.) 

47.  When  a  lease  is  made  of  the  entire- 
premises  constituting  a  hotel  and  the  land 
surrounding  the  same,  and  a  covenant  on  the 
part  of  the  lessee  is  inserted  that  the  lessor 
may  retain  and  occupy  a  room  in  tiie  hotel,, 
ana  board  there,  this  covenant  is  not  a  reser- 
vation of  the  room  from  the  oi>eration  of  the 
lease,  and  for  a  forcible  entrjr  into  this  room 
the  lessee  alone  can  complain.  (Polack  v. 
Shafer,  46  Cal.  270.) 

48.  A  lease  of  land  containing  a  provisicHi 
that  the  lessor  may,  durins  the  term  of  tha 
lease,  occupy  any  house  or  nouses^  or  occupy 
any  jjart  or  the  whole  of  the  demised  prem* 
isee,  18  valid.  (Bowers  v.  Cherokee  Bob,  4» 
Oal.  495.) 

2,  Mgnomont  to  Pononaify  Oeeupf  Rrommoo. 

49.  If  lessee  agrees  with  lessor  that  he  will 
personally  occupy  the  land  leased,  tiie  entry 
of  the  lessee  u^prn  the  premises,  and  their 
occupancy  by  him  by  his  agent,  is  a  compli- 
ance with  the  agreement.  (Clark  v.  Clarke 
49  Cal.  586.) 

50.  If  the  lessor  and  lessee  agree  that  a. 
lease  shall  be  drawn  containing  uie  ordinary 
covenante  such  covenante  do  not  embrace  a. 
covenant  that  the  lessee  ahall  personally  oc- 
cupy the  premises,  or  that  he  will  not  culti* 
vate  the  land  by  his  agents  or  employees* 
(Clark  T.  Clark,  49  Cal.  586.) 

9.  Co¥OitaHt$  to  Build, 

51.  The  premises  in  dispute  were  leased  for 
six  years.  The  provisions  of  the  lease  were, 
that  the  lessees  should  build  a  wharf  on  the 
land,  but  stipulated  for  no  particular  time. 
Held,  that  the  lessor,  before  tne  expiration  of 
the  term,  could  have  no  legitimate  cause  of 
complaint.  (Chipman  v.  Emeric,  6  Oal.  49.) 
Distinguished  88  Oal.  541. 

52.  If  lessee  covenants  in  lease  to  build 
within  given  time  on  the  demised  premises,, 
the  covenant  is  not  a  continuiiiff  covenant; 
and,  if  the  lessee  fails  to  baUd,  the  receipt  of 
rent  by  the  lessor,  accruing  after  the  end  of 
the  time  given,  is  a  waiver  of  the  forfeiture. 
(McGlynn  v.  Moore,  25  OaL  884.) 

Cited  96  Cal.  98,  99. 

58.  Lessee  cannot  recover  for  breach  of 
covenant  to  build  laundry,  beyond  period 
during  which  he  was  deprived  of  the  use  of 
any  laundry,  if  it  appears  that  the  erection  of 
a  laundry  building  was  waived,  and  a  room  in 
the  hotel  was  fitted  up  at  the  lessor's  expense 
and  used  for  laundry  purposes  with  the  con- 
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•ent  of  the  leiwe.    (GiUaapie  ▼.  Hagaaa,  90 
Gal.  90.) 

64.  Queetiona  aa  to  the  value  of  the  use  per 
Month  of  a  laundry  attached  to  a  leased  build- 
ing or  to  a  hotel  like  it,  failing  to  state  the 
correct  rule  of  damage  for  the  landlord's 
breach  of  covenant  to  build  a  laundry  upon 
the  premises^  are  properly  rejected.  (Gillas- 
pie  V.  Hagans,  90  Oal.  90.) 

Effect  of  destruction  of  property.  See  post, 
184. 

Renewal  of  lease,  effect  of,  on.  Bee  post, 
882. 

Provision  that  building  shall  be  security  for 
the  rent.    Bee  post,  204. 

41  Cowenant  of  Quitt  Enjofment, 

66.  In  an  action  by  the  lessee  against  the 
lessor  for  breach  of  a  covenant  in  a  lease  for 
quiet  enjoyment,  by  bringing  suits  against  the 
lessee  to  recover  possession  of  the  demised 
premises,  if  the  tenant's  possession  was  law- 
mi,  the  lessor  cannot  intn)duce  testimony  to 
show  that  he  believed  he  had  a  right  to  the 
possession,  and  brought  the  suits  in  good  faith 
and  not  maliciously.  (Levitsky  v.  Canning, 
83  0aL299.) 

Renewal,  effect  of,  on.    Bee  ]^ost,  XV. 
Forfeiture,  right  to  remove  buildings  on.  Bee 
post,  XIU,  4. 
Ck>venant  of  indemnity  to  lessee,  time  for 

freseotation  of.     Bee  Estates  of  Deceased 
enons,  90. 

5.  Corona/ft  to  Raf  Taxoo, 

66.  If,  in  a  lease  of  real  estate  for  a  term  of 
years  ending  on  the  twelfth  day  of  October, 
1874,  the  lessee  covenants  to  ^y  all  taxes 
that  are  assessed  on  the  demised  premises 
durii^  the  term,  he  is  bound  to  pay  the  taxes 
of  the  fiscal  year  1874-75,  which  become  a  lien 
on  the  first  Mondav  in  March,  1874,  and  are 
assened  between  the  first  Monday  in  March 
and  the  first  Monday  in  July,  1874.  (Blythe 
V.  Qately,  61  Cal,  286.) 

67.  The  clause  in  said  lease,  at  the  end  of 
the  covenant,  "including  the  taxes  for  the 
fiscal  year  1878-74,"  does  not  have  the  effect 
of  limiting  the  covenant,  and  is  to  be  treated 
as  surplusage.  (Blythe  v.  Qately,  61  Gal. 
238.) 

68.  If  a  lease  for  ten  years  and  six  months 
contain  a  stipulation  that  in  addition  to  the 
monthly  rent  the  lessee  will  pay  all  taxes, 
rates,  or  assessments  which  at  any  time  dur- 
ing the  term  may  be  levied  or  assessed  on  the 
demised  premises,  the  lessee  is  bound  by  the 
covenant  to  pay  the  taxes  levied  on  the  prop- 
ertv  during  the  last  six  months  of  the  term. 
(Sa'liabury  v.  Shirley,  68  Oal.  461.) 

60.  In  an  action  by  a  lessor  for  the  breach 
of  a  covenant  l^  the  lessee  to  pav  taxes  it  is 
not  essential  to  the  statement  of  a  cause  of 
action  that  the  complaint  should  specifically 
allege  all  the  steps  necessary  to  constitute  a 
valia  assessment.  A  general  allegation -in  the 
complaint  showing  that  the  demised  premises 
were  assessed  for  state  and  county  purposes, 
and  the  amount  of  the  taxes  due  thereon,  is 
sufficient  when  tested  by  a  general  demurrer. 
(Ellis  V.  Bradbury,  75  Cal.  234.) 


00.  In  an  action  on  the  lease  to  recover 
from  the  lessee  taxes  paid  by  the  lessors,  and 
which  were  levied  on  the  property  during  the 
last  six  months  of  the  term,  the  complaint, 
in  order  to  show  a  breach  of  the  covenant, 
should  contain  an  averment  that  during  the 
six  months  the  lessee  had  received,  as  rents 
and  profits  from  the  property,  a  sum  sufficient 
to  pay  the  monthlv  rent  and  the  taxes,  and,  if 
the  sum  received  be  not  sufficient  to  pay  all 
the  rent  and  taxes,  it  should  at  least  be 
averred  that  some  amount  was  received  bv  the 
lessee  during  the  six  months,  which  would  be 
applicable  to  the  taxes.  (Salisbury  v.  Shir- 
ley, 68  Cal.  461.) 

Covenant  to  pay  taxes  is  divisible.  See 
post,  83,  64. 

Covenant  to  pay  taxes  runs  with  the  land. 
See  post,  IV,  6. 

6,  Mooignoo  When  Bound  by;  Horoin  of  Cowonanfo 

Running  with  tlio  Land. 

61.  Assignees  of  undivided  and  unequal  in- 
terests in  a  lease,  while  holding  as  tenants  in 
common,  are  jointly  and  severallv  liable  on 
covenants  in  the  lease  to  repair  and  to  deliver 
up  the  demised  premises  at  the  end  of  the 
term.  Such  covenants  are  connected  with 
the  estate  and  run  with  the  land,  and  vest  in 
point  of  benefit  and  liability  in  the  assignees, 
while  the  personal  privity  of  contract  between 
the  lessor  and  the  lessee  remains  unaffected 
by  the  tranidfer.  (Cobum  v.  GkKxlall,  72  Cal. 
498.) 

62.  A  covenant  in  a  lease  to  pay  rent  and 
taxes  runs  with  the  land,  and  for  a  breach 
thereof  the  assignee  of  the  lessee  is  liable  by 
virtue  of  his  privity  of  estate.  (Salisbury  v. 
Shirley,  66  Oal.  228.) 

63.  A  covenant  by  a  lessee  to  nay  taxes  on 
the  demised  premises  runs  with  tne  land,  and 
is  divisible.    (Ellis  v.  Bradbury,  76  Cal.  234.) 

64.  Where  a  lease  contains  a  covenant  by 
the  lessee  to  pay  taxes  an  assignee  of  a  por- 
tion of  the  leased  premises,  which  are  as- 
sessed as  a  whole,  is  liable  for  the  taxes 
assessed  thereon  in  the  proportion  that  the 
value  of  the  land  assigned  to  him  bears  to  the 
whole  of  the  leased  premises.  (Ellis  v.  Brad- 
bury, 76  Cal.  234.) 

Covenants  in,  when  run  with  the  land.  Bee 
Covenants,  II. 

Covenant  for  erection  and  purchase  of  im- 
provements runs  with  land.    Bee  Covenants, 

7.  Broach  of  and  Porfoituro;  Wai¥or  of;  Action  for. 

66.  The  action  was  brought  by  the  personal 
representative  of  a  deceased  lessor  to  recover 
the  possession  of  the  demised  premises,  on 
the  ground  that  a  covenant  by  the  lessee  to 
use  Uie  premises  for  the  usual  and  ordinary 
business  of  a  ferry  had  been  broken,  and  that 
thereby  the  lease  had  become  forfeited.  On 
this  issue  the  court  found  in  favor  of  the  de- 
fendants. Held,  that  the  finding  was  sus- 
tained by  the  evidence.  (Heywood  v.  Berkeley 
etc  Assn.  71  Oal.  849.) 

66.  Forfeitures  are  not  favored,  and,  where 
the  right  of  possession  of  the  landlord  de- 
pends upon  Uie  forfeiture  of  the  lease,  the 
conditions  of  the  lease  involving  the  forfeiture 


1706 


LANDLORD  AND  TENANT;  IV,  7.  V,  1-^ 


mot  be  ftrlctly  interpreted   against  him. 
(Saner  ▼•  Meyer,  87  Cal.  84.) 

87.  The  forfeiture  of  a  lease  is  not  waived 
b]^  the  lessor  allowing  Utie  tenant  to  bold  over 
without  notice  to  quit,  unless  there  are  cir- 
cumstances which  show  that  a  new  term  has 
been  created  between  the  jMUties.  (Calder- 
wood  V.  Brooks,  28  Gal.  151.) 

68.  The  fact  that  former  breaches  of  the 
conditions  of  the  lease  were  waived  by  the 
acceptance  of  rent,  and  that  a  former  action 
in  which  a  forfeiture  of  the  lease  was  claimed 
was  dismissed  without  prejudice  upon  the  re- 
ceipt of  rent  due,  does  not  preclude  the  right 
of  the  lessor  to  maintain  an  action  for  sumo- 
quent  breaches  of  covenants  of  the  lease, 
which  were  continuing  in  their  nature, 
(Jones  V.  Durrer,  96  Oal.  95.) 

Substitute  for  laundry  to  be  erected.    See 
ante,  53, 
Waiver  by  receipt  of  rent.    See  ante,  52. 

69.  A  lessor  who  covenants  that  certain 
acts  to  be  done  by  him  on  the  leased  i>remises 
shall  be  without  damage  to  the  lessee  is  liable 
for  damages  occasioned  to  the  latter  by  rea- 
son of  sudi  acts,  whether  the  same  were  done 
either  with  or  witiiout  neglisenoe  on  his  part, 
(Roussinet  v.  Rebout,  76  Oaf.  454,) 
Distinguished  86  Oal.  208. 

70.  After  the  death  of  one  of  two  joint  les- 
sors the  survivor  is  the  proper  party  plaintiff 
in  an  action  to  recover  for  a  breach  of  cov- 
enant in  the  lease.  Under  such  circum- 
stances no  light  of  action  passes  to  the 
personal  representative  of  the  deceased  lessor, 
(Salisbury  v.  Shirley^66 Oal.  223.) 

Oited  89  Oal.  292 ;  3  Wash,  411. 

Action  for  breach  of  covenant  to  pay  taxes. 
See  ante,  IV ,  5. 

Action  for  breach  of  covenant  of  quiet  en- 
joyment.   See  ante,  IV,  4. 

Oovenant  not  to  assign,  breach  of,  forfeiture 
and  waiver  of.    See  post,  VII,  2. 

Forfeiture  for  nonpayment  of  rent  and 
waiver  of.    See  post,  IX,  3. 

Re-entry  for  breach  of  covenants.  See 
post,  y,  4. 

Damai^,  measure  of  for  breach  of  cove- 
nant to  give  possession.    See  post,  V,  1. 

Damages  mr  breach  of  oovenant  to  build. 
See  ante,  54. 

Oovenants  in  leases.    Bee  Oovenants, 

Oovenant,  violation,  >^otice  to  perform.  See 
Forcible  Entry  and  Unlawful  Iletainer,  129. 

T«  Bights  Is  Leased  Preperfy. 

/.  Dirty  of  LMMor  to  Oiwo  Pooooooion;  Mction  for, 

71.  The  faOure  of  the  lessor  to  deliver  pos- 
session of  the  leased  premises  to  the  lessee 
justifies  the  latter  in  abandoning  the  prem- 
ises, and  discharges  him  from  the  liability  to 
pay  rent,  (Dengler  t«  Michelssen,  76  OaL 
126.) 

Oited  82  Oal,  641, 

72.  Lessee  is  under  no  obligation  to  bring 
suit  for  possession  of  leased  premises  a^inst 
a  third  person  in  possession  who  claims  a 
right  of  possession  under  a  prior  lease  from 
the  same  lessor,  which  it  appears  was  made 
in  the  name  of  the  lessor  by  an  unauthorized 
person.    It  is  the  duty  of  the  lessor  to  put  his 


lessee  in  possession,  and,  until  be  does  m,  he 
cannot  recover  rent.  The  lessor  ma^r  sue  such 
third  person  to  recover  the  possessioii  if  hia 
lessee  declines  to  sue.  (Brandt  ▼•  Phillippi^ 
82  Oal,  640.) 

78.  When  the  possession  of  land  leased  is 
refused  by  a  third  party  in  possession,  who 
claims  a  right  of  possession  under  a  lease 
from  the  same  landlord,  throush  an  agent 
who  had  no  authority  to  lease  the  land,  and 
an  action  of  ejectment  is  brought  in  the  name 
of  the  landlord,  by  his  authority,  through  the 
agency  of  the  lessee,  against  such  third  party, 
to  recover  possession,  a  waiver  and  abandon- 
ment of  the  lease  by  mutual  consent  may  be 
inferred,  and  the  previous  existence  of  the 
lease  cannot  be  objected  as  a  defense  to  such 
suit,    (Brandt  v,  Phillippi,  82  Oal.  640.) 

74.  In  an  action  by  a  lessee  of  farming  land 
to  recover  for  a  br^h  of  a  covenant  m  the 
lease  to  be  let  into  possession  the  court,  at 
the  request  of  the  plaintiff,  instructed  the 
jury,  in  effect,  that  tne  plaintiff  was  entitled 
to  recover  the  value  of  the  crop  that  might 
have  been  raised  on  the  land  by  an  avera^ 
farmer  during  the  term,  less  the  cost  of  rais- 
ing it,  ...  .  and  that  they  might  consider 
the  fact  tiiat  the  plaintiff  had  the  stock  and 
utensils  to  work  and  cultivate  the  land,  with- 
out hirinff  it  done.  At  the  request  of  the  de- 
fendant the  court  further  instructed  the  jury 
that  in  assessing  the  plaintiff's  damage  they 
could  not  consider  damages  resultins  from  tli'e 
loss  of  his  labor  or  of  the  use  of  his  teams. 
Held,  that  the  instructions  wereproper,  and 
were  not  conflicting,  (Rice  v.  Wnitmore,  74 
Oal.  619.) 

Failure  to  give  possession  of  all  and  ac- 
ceptance of  pfl[rt,  effect  of.    See  post,  276, 

2.  Extont  of  and  ConotrucHvo  Pooooooion, 

75.  Evidence  of  permission  by  lessor  to  his 
lessee  to  extend  nis  possession  bevond  the 
limits  of  the  leased  premises  is  inaamissible, 
in  OTder  to  show  constructive  possession  of 
the  exterior  limits  in  the  lessor.  (Mason  v, 
Wolff,  40  Oal.  246.) 

76.  In  order  to  show  such  constructive  pos- 
session in  the  lessor  it  must  appear  that  tne 
lessee  entered  by  virtue  of  such  license, 
(Mason  v,  Wolff,  40  Oal.  246.) 

9,  On  Loaoe  of  Shoop, 

Tf»  If  the  owner  of  sheep  lets  them  for  a 
year  to  another,  with  an  agreement  that  he  is 
to  take  care  of  and  pasture  and  shear  them« 
and  sack  the  wool,  and  deliver  the  same  to 
the  owner  of  the  sheep  to  be  sold,  or  at  a 
port  to  be  shipped  to  a  commission  merchant, 
and  that  when  the  wool  is  sold  the  proceeds 
shall  be  equally  divided,  the  parties  become 
tenants  in  common  of  the  wool,  and  the  de- 
livery of  the  wool  is  merely  a  step  lookins  to 
a  division  to  be  had  between  them,  (Hewlett 
V.  Owens.  50  Oal.  474,) 
Oited  14  Or.  477, 

78.  In  1878  the  plaintiff  leased  to  one 
Thing,  for  five  years,  certain  land  and  sheep, 
at  an  annual  rental.  The  leaae  provided  that 
the  wool  should  be  delivered  at  a  desisnated 
place  by  the  lessee  in  the  name  of  the  lessor, 
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to  bo  sold  by  the  latter,  the  rent  letained, 
and  the  balance  paid  the  lessee.  In  the  fol- 
lowing year,  the  plaintiff  let  to  Thine  certain 
other  sheep,  at  an  annual  rental.  The  latter 
lease  provided  that  the  lessee  should  not  re- 
move the  sheep  from  the  land,  and  that  the 
wool  arising  therefrom  should  be  marked  on 
the  land  in  the  name  of  the  lessor,  and  ship- 
ped to  him  at  certain  places  as  the  lessee 
might  elect.  On  the  1st  of  November,  1881, 
the  lessee  was  indebted  on  account  of  rent  in 
a  large  amount.  At  that  time  he  had  wool 
exceeding  in  vfdue  the  amount.  Thereafter 
he  was  fluajudged  an  insolvent,  and  the  wool 
taken  possession  of  by  his  assignee.  The  ac- 
tion was  brought  by  the  plaintiff  to  lecover 
the  wool  from  the  assignee,  or  if  the  plaintiff 
were  not  entitled  to  the  possession,  that  a 
lien  be  established  in  his  favor  for  the  rent 
due.  Held,  that  under  the  terms  of  the  lease 
the  plaintiff  had  no  property  in  the  wool  as 
such,  until  its  delivery  to  hmi,  and  no  lien 
thereon,  either  by  way  of  chattel  mortgage  or 
pledge.    (Hitchcock  v.  Hassett,  71  Gal.  831.) 

Injury  to  sheep,  right  of  action  Ion  See 
post,  V,  6. 

4.  R^^ntif  bf  Landlord;  Hight  of;  DamagBM  for; 

Effect  of. 

79*  A  landlord,  after  the  delivery  of  posses- 
sion of  leased  property  to  his  tenant^  has  the 
right,  and  it  is  his  duty,  under  sections  1029 
and  1941  of  the  Civil  Oode,  in  the  absence  of 
an  agreement  to  the  contrary,  to  re-enter  for 
the  purpose  of  repairing  any  dilapidations, 
not  occasioned  by  the  ordinary  negligence  of 
the  tenant,  which  render  the  leased  building 
untenantable,  and  which  occur  after  the  hor- 
ning of  the  term;  but  a  re-entry  cannot  be 
made  for  the  purpose  of  making  extensive 
alterations,  as  oistingnished  from  mere  neces- 
sary repairs,  unless  the  right  is  expressly  re- 
served in  the  lease.  (Dwyer  v.  Carroll,  86 
Cal.298.) 

80.  Right  of  entry  for  one  purpose  will  not 
justify  performance  of  acts  for  another  pur- 
pose; and  the  making  of  exteusive  alterations 
during  the  term  without  the  consent  of  the 
tenant  constitutes  a  trespass ;  nor  will  the  con- 
sent of  the  tenant  to  an  entry  for  a  short  time, 
for  necessary  repairs,  justify  extensive  alter- 
ations, requiring  the  removal  of  ^e  tenant 
and  the  vacation  of  the  premises  for  a  long 
period.    (Dwyer  v.  Carroll,  86  Cal.  298.) 

81.  Landlord  has  no  right  to  enter  for 
breach  of  covenant  in  the  lease,  and  forcibly 
eject  the  tenant,  the  lease  reserving  no  right 
ot  entry  for  such  breach.  (Fox  v.  Brissac,  15 
Cal.  22S.) 

82.  If  the  landlord  does  so  enter  and  eject 
the  tenant  ^e  tenant  may  recover  dami^es 
for  the  vegetables  and  grapevines  growing  on 
the  land,  and  planted  by  the  tenant,  for  sale, 
he  not  being  permitted  to  enter  and  gather 
them.    (Fox  v.  Brissac,  15  Cal.  223.) 

83.  The  loss  of  the  tenant's  business  is  a 

{>roximat6  result  of  his  ejectment  from  the 
eased  premises,  and,  as  such,  is,  under  a  spe- 
cial allegation  respecting  the  same,  a  proper 
element  of  damage.  (Dwyer  v.  Carroll,  86 
C;al.298.) 


84.  A  verdict  for  five  hundred  dollars,  ren- 
dered against  a  landlord  in  an  action  of  tres- 
pass prosecuted  by  the  tenant,  is  not  excessive, 
where  it  appears  that  the  tenant,  who  was  a 
hotel-keeper,  was,  by  reason  of  extensive  al- 
terations in  the  leased  premises,  deprived  of 
a  large  portion  of  his  hotel  furniture  for  sev- 
eral months,  and  that  some  of  it  was  broken, 
and  the  tenant  was  compelled  to  vacate  the 
building  within  three  days  after  the  beginning 
of  the  month  for  which  the  rent  hiul  been 
paid,  and  at  the  time  of  his  ejection  was  car- 
rying on  a  business  in  the  building  that  yielded 
him  two  hundred  dollars  net  profit  per  month. 
(Dwyer  v.  Carroll,  86  Cal.  298.) 

85.  A  former  opinion  of  this  court  in  this 
case  decided  that  the  entry  of  a  landlord  upon 
his  tenant's  premises  without  his  consent 
during  the  lease,  and  reletting  them,  was  a 
discharge  of  the  tenant  from  nis  covenants, 
except  as  to  such  part  of  the  rent  as  had  ac- 
crued at  the  time  of  re-entry,  which  the  land- 
lord is  entitled  to  recover.  Held,  that  the 
above  exception  is  in  abrogation  of  one  of  the 
plainest  principles  of  law,  and  if  the  case  were 
new  the  court  would  overrule  it.  (Dewey  v. 
Gray,  2  Cal.  874.) 

Re-entry  by  landlord  where  possession  given 
under  lease  in  future.    See  ante,  20. 

Breach  by  lessor  of  covenant  ol  quiet  enjoy- 
ment.   See  ante,  IV,  4. 

6.  Hight  of  Aetion  for  fnjury  to, 

86.  An  action  for  injury  to  sheep,  which 
was  committed  during  the  term  for  which 
they  had  been  leased,  and  while  the  lessee 
was  entitled  to  the  possession,  must  be  brought 
by  the  lessee.    (Trisoony  v.  Orr,  49  Cal.  612.) 

87.  Tenant  for  years  in  possession  of  leased 
proper^  may  mamtain  action  for  any  injury 
which  mterieres  with  his  possession  or  the 
use  and  enjoyment  of  the  property.  (Heil- 
bron  V.  Kings  River  etc.  Co.,  76  Cal.  11.) 

88.  Possession  of  tenant  is  as  complete  for 
all  purposes  of  redress  against  wron^oers  as 
is  the  possession  of  an  owner  in  fee  simple ; 
and,  in  an  action  of  trespass  by  a  lessee  for  a 
fixed  term,  a  demurrer  will  not  lie  for  non- 
joinder of  the  owners  in  fee,  upon  the  ground 
that  the  acts  complained  of  are  an  injury  to 
the  freehold,  and  an  ouster  of  the  owners  of 
the  fee.    (Strohlburg  v.  Jones,  78  Cal.  881.) 

89.  An  owner  in  fee  of  land,  having  leased 
it,  and  while  it  is  in  the  possession  of  the  ten- 
ant for  years,  may  maintain  an  action  against 
a  third  party  for  the  diversion  of  water  from 
a  natural  stream  running  through  the  land. 
(Heilbron  v.  Last  Chance  Water  Ditch  Co.,  75 
Cal.  117.) 

Cited  75  Cal.  431;  76  Cal.  15. 

Lessee's  x>os8e8sion  of,  whether  wiU  support 
ejectment.    See  Ejectment,  ni,  3. 

Trespass  on  leased  premises,  measure  of 
damages  for.    See  Trespass,  III,  10. 

Lessor  of  personalty  cannot  maintain  tres- 
pass or  trover.    See  Trover,  6. 

Landlord,  right  of  to  maintain  action  of 
forcible  entry.  See  Forcible  Entry  and  Un- 
lawful Detainer,  21,  et  seq. 

Lessor  is  competent  in  action  for  trespass 
to  leased  premises.   See  Witnesses,  Y,  8,  c,  F. 


1710 


LANDLORD  AKD  TENANT.  Y,%yi,h 


$.  Actions  Against  Tsnant  or  Landlord:  Joindor 
or  Substitution  of  Landlord;  DodaraHoas  of 
Tonant  as  Eridoneo, 

90.  Prior  to  the  adoption  of  section  379  of 
the  Code  of  Civil  Procedure  the  court  had 
power,  in  an  action  of  ejectment  against  a 
tenant  in  possession,  to  substitute  the  land- 
lord as  the  party  defendant,  after  a  notice 
and  motion  to  that  effect.  (Beay  v.  Butler, 
69  Cal.  572.) 

91.  The  appearance  or  salMrtitation  of  the 
landlord  should  be  entered  of  record,  and  onlj 
allowed  upon  notice  to  the  parties.  After  it 
is  once  properly  made  the  tenant  cannot  in- 
terfere with  any  subsequent  proceedings  to 
the  prejudice  of  the  landlord.  (Dutton  y. 
Warschauer,  21  Cal.  609.) 

92.  Where,  without  any  order  of  record, 
the  landlord,  at  the  request  of  the  tenant,  ap- 
peared in  fact  and  conducted  the  defense  to 
judgment  in  the  lower  court,  held,  that  it  was 
too  late  to  object  in  the  appellate  court  to  the 
want  of  the  order,  and  that  the  landlord  was 
entitled  to  the  control  of  the  appeaL  vDutton 
Y.  Warschauer,  21  Cal.  009.) 

93.  In  an  action  of  ejectment,  where  the 
possession  is  held  by  tenants,  their  landlord 
may  be  joined  with  them  as  a  defendant. 
(Oakland  Gas  light  Co.  v.  Dameron,  67  Cal. 
663.) 

94.  It  has  been  held  that  the  declarations 
of  a  tenant  in  possession  of  land,  those  dec- 
larations being  made  at  the  time  of  posses- 
sion, may  sometimes  be  given  in  evidence  as 
a  piut  of  the  res  p;est86  to  qualify  the  posses- 
sion, the  possession  being  the  transaction 
which  the  declarations  illustrate.  But  in 
order,  and  prior  to  the  introduction  of  these 
declarations,  it  must  be  proved  that  the  ten- 
ant was  in  possession  at  the  time  the  pro- 
posed declarations*  were  made.  (Ellis  y. 
Janes,  10  Cal.  456.) 
Cited  81  Cal.  145;  8  Mont.  860. 

Judgment  against  tenant,  effect  d.  See 
Ejectment,  467,  568,  et  seq.;  Judgments,  X, 
l(),i. 

Landlord  may  set  aside  default  against  ten- 
ant.   See  Default,  165. 

Stay  of  proceedings  against  tenant,  right  of 
landlord.    See  Ejectment,  581. 

Intervention  by  landlord  in  action  against 
tenant.    See  Intervention,  14,  et  seq. 

Ejectment,  nonsuit  as  to  landlord  not  in 
possession.    See  Ejectment,  384. 

Tenant  as  party  m  action  against  landlord. 
Bee  Ejectment,  167. 

Tenant  not  bound  by  judgment  against 
landlord,  when.    See  Ejectment,  470. 

Forcible  enti^  and  unlawful  detainer*    See  j 
Forcible  Entry  and  Unlawful  Detainer. 

Validity  of  lease,  questioning.  See  Forci- 
ble Entry  and  Unlawful  Detainer,  269,  et 

seq. 

Quieting  title,  action  by  landlord  against 
tenant.    See  Quieting  Title,  II,  4* 

TI.  Title  of  Lesson 

/.  Estoppel  of  Lbsboo  to  Dony. 

95.  Person  who  enters  into  possession  of 
land  under  another  cannot  question  title  of 


him  under  whom  h»  holds.    (Pferot  r.  Mitt- 

tum,  1  Oal.  470.) 

Cited  7  Oal.  416;  8  Oal.  402. 

96.  Oeneral  rule  is  that  tenant  cannot  dis- 
pute his  landlord's  title,  and  that  the  estoppel 
continues  to  the  end  of  the  tenant's  occupa- 
tion, unless  there  has  been  a  repudiation  of 
the  tenancy,  and  a  subsequent  adverse  hold- 
ing by  the  tenant,  and  then  until  the  statute 
of  limitations  has  run  in  his  favor.  (T^wka- 
bury  v.  MagrafF,  83  Cal.  237.) 

Cited  58  Cal.  5:  59  Cal.  168;  82  OaL  188;  88 
CaL68;  3  Col.  205. 

97.  A  tenant,  while  in  the  possession  of  the 
demised  premises  under  the  lease,  is  estopped 
from  denying  the  title  of  the  lessor,  or  daim- 
ing  any  interest  therein  adversely  to  hinu 
(Burgess  v.  Bice,  74  Cal.  590.) 

98.  A  tenant  entering  by  consent  of  the 
landlord  is  estopped  to  deny  his  title.  (La- 
taillade  v.  Santa  Barbara  Qtm  Co.,  58  Cal.  4.) 

99.  A  tenant  is  estopped  by  a  lease  whi<^ 
he  takes  when  in  possession,  unless  he  proves 
paramount  titie  in  himself  or  another  under 
whom  he  claims.  (Holloway  y.  Qalliac,  47 
Cal.  474.) 

Cited  89  Cal.  68;  9 Mont  584. 

100.  One  who  enters  into  possession  under 
another,  and,  in  subordination  to  his  titie,  can- 
not question  the  right  of  the  latter  to  execute 
the  mortgage  or  agreement  which  conferred 
the  right  of  re-entry  upon  defendant.  (Hen- 
derson V.  Grewell,  8  Cal.  581.) 

101.  In  an  action  of  ejectment  a  tenant 
cannot  deny  the  titie  of  the  vendor  of  his 
landlord.  (McKune  v.  Montgomery,  9  CaL 
675.) 

102.  One  who  enters  into  possession  of  pub- 
lic land  as  a  tenant  of  an  occupant  thereof, 
under  a  lease  from  such  occupant,  and  who 
afterwards  conceives  the  intention  to  claim 
the  land  as  a  homestead  adversely  to  hia 
landlord  at  some  future  time,  but  fails  to  con- 
nect himself  with  the  government  title  by 
filing  a  homestead  claim^  is  estopped  by  the 
lease  from  denying  the  titie  of  tne  lessor  in 
an  action  of  ejectment  brought  by  the  lessor. 
(Peterson  v.  Kinkead,  92  CaL  872.) 

108.  Tenant  who  is  holding  over  after  term 
cannot  deny  his  landlord's  title  without  first 
surrendering  to  him  the  possession.  (Mc- 
Kissick  v.  Ashby,  98  CaL  4&.) 

104.  Tenant  cannot  set  up  outstanding  titie 
without  first  surrenderingpossession.  (l^wka- 
bury  y.  Magraff,  38  Oal.  287.) 

105.  The  relation  of  landlord  and  tenant 
exists  where  the  landlord  is  an  alien  nonresi- 
dent, and  is  obligatory  upon  the  tenant,  and 
he  cannot  be  allowed  to  controvert  the  title 
of  the  lessor.    (Ramires  v.  Kent,  2  Cal.  558.) 

106.  The  estoppel  against  a  tenant  in  i&vor 
of  his  landlord's  title  does  not  endure  longer 
than  the  tenant's  possession  under  the  lease. 
When  the  tenant  restores  the  possession  to 
the  landlord  he  is  released  from  the  estoppel, 
and,  if  he  has  a  paramount  title,  may  bring 
it  forward.  (Willson  y,  Cleaveiand,  80  OaL 
192.) 

Cited  33  Cal.  244. 

1(^7.  As  between  landlord  and  tenant  the 
estoppel  IB  designed  as  a  shield  for  the  pro- 
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tBettoB  of  the  fonner,  bat  not  as  a  sword  for 
the  destmction  of  the  latter.  (Franklin  y« 
Merida,  85  Oal.  658.) 

108.  A  tenant  may  show  that  his  landlord's 
title  has  terminated,  or  that  his  attornment 
was  made  under  mistake  of  fact  or  by  fraud. 
{McDevitt  Y.  Sullivan,  8  Oal.  692.) 

109.  Where,  in  taking  the  lease,  he  was  de- 
ceived and  imposed  upon  by  the  lessor,  where 
he  has  been  ousted  by  title  paramount,  where 
the  lessor's  title  has  ceased,  where  he  has  ac- 
quired his  landlord's  title  by  purchase  from 
him,  or  at  a  judicial  sale,  or  by  a  redemption, 
where  the  action  is  by  the  vendee  of  his  land- 
lord, he  may  dispute  the  derivative  title, 
where  he  dia  not  take  possession  under  the 
lease,  but  was  in  possession  at  the  time  he 
took  the  lease — ^i>erhaps  also  when  there  has 
been  a  mutual  mistake  as  to  the  law  in  rela- 
tion to  the  title  of  the  lessor.  (Tewksbury  v. 
Magraff,  83  Oal.  287.) 

Cited   35  Oal.  666-71,  576;  68  Oal.  158;  9 
Mont.  683 ;  distinguished  40  Oal.  260. 

£2stoppel,  where  fraud  in  making  lease. 
See  Forcible  Entry  and  Unlawful  Detainer, 
116,  et  seq. 

110.  Where  one  is  the  owner  and  in  posses- 
sion of  land  at  the  date  of  the  lease  he  takes 
from  another  without  even  having  received 
the  possession  from  his  landlord  and  accepts 
the  lease  through  a  misapprehension  of  his 
rights,  he  is  not  estopped  by  the  lease.  (Pa- 
citic  M.  L.  Ins.  Oo.  v.Stroup,  63  Oal.  160, 153.) 

Want  of  title  as  defense  to  action  for  rent. 
See  post,  IX,  5,  d. 

Notice  to  quit  not  necessary  where  tenant 
denies  landlord's  title.    See  post,  XIII,  1. 

Tenant,  estoppel  of.  See  Public  Lands, 
VIII,5. 

Adverse  possession  between  landlord  and 
tenant.    See  Adverse  Possession,  III,  4,  d. 

Possession  of  tenant  whether  possession  of 
landlord.    See  San  Francisco,  226,  et  seq. 

Adverse  possession  by  lessee  of  water  right. 
See  Watercourses,  XI V,  2,  g,  B. 

Tenant  of  husband  cannot  hold  adversely 
to  wife.    See  Homesteads,  165. 

2.  Ryh  WIfm  TMant  doM  not  EnHr   Und%r 
Lbobo;  SuceB99om  in  intorwt 

111.  One  who  does  not  enter  under  lease, 
but  while  in  nossession  accepts  lease  from  a 
tldrd  party,  is  not  estopped  from  afterwards 
asserting  such  title  as  he  may  have  had. 
(Davis  V.  McGrew,  82  Oal.  136.) 

Cited  89  Oal.  68. 

112.  A  lease  to  one  already  in  possession 
claiming  title,  though  executed  and  delivered, 
will  not  estop  the  lessee  to  dispute  the  title  of 
the  lessor.  (Davidson  v.  Elfmaker,  84  Oal. 
21.) 

113.  The  bare  possession  bv  the  tenant  of 
the  demised  land  at  the  time  the  lease  is  given 
is  sufficient  to  take  the  case  out  of  the  opera- 
tion of  the  general  rule  that  the  tenant  can- 
not, before  surrendering  possession,  dispute 
the  landlord's  title.  (Franklin  v.  Merida,  36 
Oal.  558.) 

Cited  68  OaL  158. 

114.  If  A,  being  in  jpossession  of  land,  de- 
liver the  possession  to  d,  upon  his  request  and 


upon  his  promise  to  return  it,  with  or  without 
rent,  at  a  specified  time  or  at  the  will  of  A,  B 
cannot  be  allowed,  while  still  retaining  the 
possession,  to  dispute  A's  title;  but  it  is  other- 
wise if  B  is  in  possession  and  takes  a  lease 
from  A,  since  the  latter  parts  with  nothing, 
and  the  former  has  obtained  nothing  by  the 
transaction.  (Franklin  v.  Merida,  36  Oal. 
668.) 

Cited  47  Oal.  460;  59  Oal.  168;  82  Oal.  138; 
89  Oal.  68;  8  Col.  205;  9  Mont.  533. 

115.  In  order  that  defendant,  who  has  taken 
lease  from  plaintiff,  may  avail  himself  of  rule 
that  a  tenant  who  did  not  enter  under  the 
lease,  but  was  in  possession  at  the  time  it  was 
made,  \b  not  estopped  from  disputing  his  land- 
lord's title,  he  must  prove  paramount  title  in 
himself  or  those  under  whom  he  claims.  It 
is  not  enough  to  dispute  the  title  by  aveiv 
ment.  The  production  of  a  lease  which  is 
valid  as  a  contract  between  the  parties  makes 
out  a  prima  facie  case  for  the  landlord.  (Pe- 
ralta  v.  Ginochio,  47  Oal.  469.) 

Cited  47  Cal.  476;  48  Cal.  618 ;  84  Oal.  23 ;  89 
Oal.  68;  9  Mont.  534. 

116.  In  ejectment  tenant  cannot  denv  title 
of  vendor  of  his  landlord.  (McXune  v.  Mont- 
gomery, 9  Oal.  576.) 

117.  Rule  of  estoppel,  which  prevents  ten- 
ant from  disputing  his  landloid's  title,  ex- 
tends to  all  persons  who  enter  upon  premises 
under  a  contract  for  a  lease,  and  to  all  i>er- 
sons  who,  by  purchase,  fraud,  or  otherwise, 
obtain  possession  from  such  tenant.  (Bose  v. 
Davis,  11  Cal.  133.) 

118.  A  party  purchasing  land  cannot  ac- 

auire,  by  such  purchase,  any  greater  right 
[ian  his  grantor  possessed,  and  where  such 
grantor  entered  upon  the  premises  under  a 
contract  for  lease  he  is  subject  to  the  same 
estoppel  as  a  tenant.  (Bose  v.  Davis,  11  Oal. 
133.) 

8,  Efhcf  of  Dontai  of  Landlorfo  Tit/o, 

119.  If  a  tenant  denies  the  relation  of  land- 
lord and  tenant,  and  refitses  to  pay  rent,  he 
cannot  afterwards  revive  that  relation  by  of- 
fering to  pay  rent.  (Conner  v.  Jones,  28  Cal. 
59.) 

120.  The  relation  of  landlord  and  tenant 
existed  between  plaintiff  and  defendant  on  a 
parol  demise  hrom  month  to  month,  rent  be- 
ing payable  in  advance,  on  the  first  dav  of 
each  month.  November  1,  1858,  defendant 
being  in  possession,  denied  plaintiff's  title, 
and  refused  to  pav  rent.  December  23, 1858, 
plaintiff  sued  defendant  in  a  justice's  court 
for  rent  due  November  1  and  December  1, 
1858,  and  had  judgment,  which  was  paid. 
January  8, 1869,  plaintiff  served  on  defendant 
notice  to  quit,  on  the  ground  of  forfeiture  for 
nonpayment  of  rent;  defendant  refused  to 
quit,  or  surrender  the  premises.  Plaintiff 
brings  ejectment.  Defendant  answers,  deny- 
ing, amons  other  things,  plaintiff's  title  and 
his  own  relation  of  tenant.  Held,  that  plain- 
tiff is  entitled  to  recover;  that  tne  denial  of 
title  and  the  relation  of  tenant  made  defend- 
ant a  trespasser  not  entitled  to  notice  to  quit; 
that  no  special  demand  for  payment  of  rent 
was  necessary  to  work  a  forfeiture ;  that  de- 
fendant could  not  deny  title,  and  yet  claim 
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the  benefit  of  holding  in  sabordination  to  it. 

(Smith  y.  Ogg  Shaw,  16  Gal.  88.) 

Cited  16  CaK  92;  22  OaU  229;  27  OaL  105;  88 

Oal.  612;76  0al.d45. 

Notice  to  quit  binds  onder-tenanta.  See 
post,  803. 

4.  MornmBnt  of  Tenant  to  Third  Foroon, 

121 .  Tenant  cannot,  without  consent  of  land- 
lord, or  without  judgment  of  some  court  of 
competent  jurisdiction  authorising  it,  destroy 
the  relation  of  tenancy  between  himself  and 
his  landlord  by  attorning  to  another  person, 
even  to  the  owner  of  the  land.  (Thompson 
V.  Pioche,  44  Cal.  608.) 

122.  The  attornment  of  a  tenant  to  a  peiv 
son  other  than  the  landlord  is  void  as  to  the 
landlord,  unless  such  attornment  is  with  the 
consent  of  the  landlord,  or  in  consequence  of 
a  judgment  or  decree  of  some  court  ot  compe- 
tent jurisdiction.  (Thompson  v«  Pioche,  44 
Cal.  508.) 

Cited  45  Cal.  494. 

123.  Tenant  cannot  justify  his  attornment 
to  third  party  by  merely  showing  that  such 
nartv  has  recovered  a  judgment  against  him 
for  the  possession  of  the  leased  premises.  He 
must  also  show  that  his  landlora  was  notified 
of  the  pendency  of  the  action  brought  against 
him,  and  had  an  oi)portunity  to  defend ;  other- 
wise the  landlord  is  neither  bound  nor  estop- 
ped by  the  judgment.  (Doi:^las  v.  Fulda,  45 
CaL  592.) 

124.  If  the  tenant  can  refuse  to  surrender 
to  the  landlord  the  premises  leased,  at  the 
termination  of  the  lease,  on  the  ground  that 
the  landlord  does  not  have  the  paramount 
title,  and  that  the  owner  of  the  paramount 
title  has  made  a  demand  on  him  for  a  surren- 
der of  the  premises,  it  devolves  on  the  tenant, 
in  ejectment  brought  by  the  landlord,  to 
prove  both  the  paramount  title  and  that 
such  demand  was  made  before  the  landlord 
commenced  his  action.  (Camarillo  v.  Fenlon, 
49  Cal.  202.) 

125.  Tenant  cannot,  by  submitting  to  being 
wrongfullv  turned  out  of  possession  under  a 
writ  which  did  not  run  against  him,  and  then 
attorning  to  the  plaintiff  in  the  writ,  prevent 
his  first  landlora  from  recovering  possession 
against  him  for  nonpayment  of  rent.  (Calder- 
wood  V.  Pyser,  31  Oal.  333.) 

126.  If  lessee  is  disturbed  in  his  occupation 
b^  party  havmg  title  paramount  to  that  of 
his  lessor,  so  that  he  cannot  legally  continue 
his  occupation  without  rendering  himself  lia- 
ble as  a  trespasser  to  the  other  i^uty,  he  may 
yield  the  possession  and  take  a  new  lease 
under  it,  or  he  may  abandon  the  possession ; 
and,  in  either  case,  he  will  thereafter  not  be 
liable  to  pay  rent  to  the  original  lessor. 
(Palmtag  v.  Doutrick,  59  Cal.  154.) 

127.  If  A  enters  under  a  lease  from  and  as 
a  tenant  of  B,  and  C  then  recovers  a  judg- 
ment of  eviction  against  A,  after  which  A 
attorns  to  and  pays  rent  to  C,  from  this  last 
period  the  possession  of  A  becomes  that  of  C. 
(Mecham  v.  McKay,  37  Cal.  154.) 

128.  If  tenant  renounce  tenancy  in  &vor  of 
adverse  title  landlord  may  elect  to  consider 
himself  ousted  and  maintain  ejectment,  but 


he  cannot  claim  poasesBloo  thimifl^  ihm  _ 
ant  and  at  the  same  time  bring  an  actioii 
against  him  to  determine  the  titk.  (Van 
Wudkie  V.  Hinckle,  21  Cal.  842.) 

Showing  attornment  to  be  by  mistake.  Bee 
ante,  108. 

Entnr  of  tenant  as  lessee  of  eviotor.  See 
post,  ^ 

5.  ToMuit  HodoomiiiQ  on  Ejtoetrtha  Sah  Mgolnoi 

uuMiiofd. 

129.  Where  a  lessee,  having  redeemed  the 
property  leased  from  an  execution  sale  and 
received  the  lens's  deed,  recovered  in  eject- 
ment against  the  lessor,  but  it  appeared  that 
as  a  matter  of  fact  the  lessee  in  making  such 
redemption  did  it  in  trust  for  the  lessor,  held, 
that  although  at  law  the  lease  was  merged  in 
the  lessee's  new  title  and  recovery  in  eject- 
ment, in  equity  there  was  no  merger ;  and  that 
on  a  settlement  of  accounts  the  lessee  was 
chargeable  with  rents  during  the  whole  time. 
(Pujol  V.  McKinlay,  42  Cal.  559.) 

130.  Where  Pujol  leased  a  ranch  from  Mc- 
Kinlay at  a  rent  of  a  certain  number  of  calves 
to  be  delivered  annually,  and  afterwards  ad- 
vanced money  to  redeem  the  ranch  from  an 
execution  sale  under  an  agreement  that  he 
was  to  be  repaid  the  advance  with  interest  at 
the  rate  of  two  and  a  half  per  cent  per  month 
compounding  qnarterly,  and  no  calves  were 
delivered  or  rent  paid,  held,  on  a  settlement 
of  accounts  that  McKmlay's  claim  for  non- 
delivery of  the  calves  was  in  the  nature  of 
unliquidated  damages;  and  that,  though 
equity  in  making  a  settlement  might,  for  the 
purpose  of  avoiding  a  multiplicity  of  actions, 
estimate  such  damages  and  aeduct  them  from 
Pujol's  demand,  it  would  not  compute  the 
interest  on  his  demand  with  rents;  in  other 
words,  it  would  not  treat  each  damages  as  pio 
tanto  a  payment  of  Pujol's  demand  at  the 
seversl  dates  when  the  calves  were  to  be  de- 
Uvered.    (Pujol  y.  McKinUy,  42  OaL  659.) 

YII.  Asstgament,  Sale,  Mertgage  er  Srnb- 

lease* 
/.  Aosignmoift,  Salo,  or  Mortgago  by  Loooor. 

131.  If  a  landlord  sells  the  leased  property 
and  assigns  to  the  purchaser  the  lease,  and 
the  tenant  does  not  attorn  to  the  purchaser  or 
recognize  him  as  landlord,  the  purchaser  can- 
not recover  possession  of  the  premises  from 
the  tenant  under  the  act  concerning  forcible 
entries  and  unlawful  detainers.  (Reay  y. 
Cotter,  29  Cal.  168.) 

Cited  83  Cal.  245;  81  Cal.  542. 

132.  The  right  to  remove  a  tenant  nnder 
the  act  concemiog  forcible  entries  and  unlaw- 
ful detainers  is  given  to  the  conventional 
landlord  alone,  and  not  to  his  successor  in  the 
esUte.    (Reay  V.  Cotter,  29  Cal.  168.) 

Cited  63  CaL  50. 

188.  The  grantee  cannot  maintain  elect- 
ment  against  the  tenant  of  the  landlord 
because  the  tenant  has  refused  to  pay  him 
rent,  unless  the  tenant  had  been  informed  of 
the  sale  before  rent  was  demanded.  (O'Con* 
nor  y.  KeUy,  41  Cal  432.) 

134.  If  the  landlord  sells  and  conveys  the 
leased  premises,  and  assigns  the  lease,  the 
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ffraDtee  mast  inform  the  tenant  of  the  sale 
before  demanding  the  rent,  and  if  the  tenant 
refuse  to  pay  rent  to  the  grantee,  when  he 
does  not  know  of  the  sale,  the  refusal  is  not  a 
forfeiture  of  the  lease.  (O'Oonnor  y,  Kelly, 
41  Cal.  432.) 

1S6.  While  the  grantee  of  the  reversion  is 
entitled  to  receive  rent  without  attornment 
the  tenant  is  protected  in  payment  of  rent  to 
his  original  landlord  before  he  receives  actual 
notice  of  the  grant  of  the  reversion ;  and  this 
protection  applies  to  rent  paid  in  advance  to 
the  landlord  before  it  falls  due,  though  it 
would  fall  due  after  the  grant  of  the  reversion, 
if  no  notice  of  the  grant  is  given  by  the 
grantee  to  the  tenant  before  the  time  when 
the  rent  so  paid  became  due.  (Dreyfus  v. 
Hirt,  82  Cal.  621.) 
Cited  97  Oal.  291. 

1'66.  The  execution  of  a  release  by  the  ten- 
ant referring  to  the  purchase  by  a  grantee  of 
the  reversion,  if  executed  at  a  date  subse- 
quent to  the  time  when  rent  paid  to  the  lessor 
became  due,  is  insufficient  alone  to  show  such 
knowledge  of  the  purchase  as  to  charge  the 
tenant  with  payment  to  the  purchaser  of 
Fents  which  accrued  before  the  date  of  the 
release.    (Dreyfus  v.  Hirt,  82  Cal,  621.) 

137.  When  there  is  no  agreement  for  an  ap- 
portionment of  rent  between  a  lessor  and  his 
iprantee  of  a  part  of  the  reversion,  the  lessor, 
It  seems,  is  entitled  to  collect  the  whole  rent, 
even  alter  notice  of  the  grant.  He  may  sue 
for  the  whole,  and  leave  it  to  the  jury  to 
determine  the  apportionment  between  him- 
self as  lessor  and  his  grantee  of  part  of  the 
reversion.    (Dreyfus  v.  Hirt,  82  Cal.  621.) 

138.  Where  one  of  two  co-owners  of  a  tract 
of  land  mortgaged  his  interest  therein,  and 
the  mortgage  had  Ibeen  recoided  and  a  judg- 
ment foreclosing  it  had  been  entered  prior  to 
the  leasing  of  the  land  by  a  third  party,  the 
lessee  will  be  held  to  have  accepted  the  tease 
with  knowledge  of  the  rights  of  the  mortgagee 
under  the  mortgage  and  the  judgment  fore- 
closing it,  and  he  is  liable  to  the  purchaser 
tin<ler  the  foreclosure  sale  for  one-half  of  the 
value  of  the  use  and  occupation  of  the  prem- 
ises from  the  date  of  the  purchase;  and  the 
fact  that  the  lessee  paid  the  rent  in  advance 
for  the  term  is  no  defense  to  an  action  by  the 
purchaser  to  recover  his  share  of  the  value  of 
the  use  and  occupation.  (Hanis  y.  Foster, 
97  Cal.  282.) 

139.  Where  a  lease  for  a  term  of  years  has 
been  duly  recorded,  and  afterwards  assigned, 
it  has  priority  over  a  mortgage  executed  sub- 
sequent to  the  recording  of  the  lease,  although 
the  assignment  was  miuie  after  a  decree  fore- 
dosing  the  mortgage.  (Enos  y«  Cook,  65  Cal. 
176.) 

Mortgase  clause  in  lease,  effect  of  on  as- 
idgnee.    See  post,  155, 156. 

Lease  by  mortgagor.    See  Mortgi^^es,  XII. 

Kents  and  profits  where  mortgagee  in  pos- 
session.   See  Mortgages,  X,  1,  e. 

Purchaser,  effect  of  unrecorded  lease  on. 
See  Registration,  16,  et  seq. 

Conveyance  by  landlord,  right  of  vendee  to 
possession.  See  Vendor  and  Vendee,  153, 
etseq. 

Cau  Dienr,  Vol.  IL— 108 


Attornment  by  tenant  to  vendee  of  land- 
lord.   See  Vendee  and  Vendor,  153. 

Tenant  cannot  collaterally  attack  writ  of 
assistance.    See  Writs  of  Assistance,  88. 

Tenant  paying  rent  in  advance,  liabili^  to 
execution  purchaser.  See  Executions,  248, 
etseq. 

2,  M88/gnm0nt  on  Mortgage  by  Looooo. 

140.  A  conveyance  by  a  lessee  of  the  re- 
mainder of  his  unexpired  term,  though  it  em- 
ploys words  ordinarily  used  in  a  demise,  and 
contains  a  reservation  of  rent,  and  the^  right 
of  re-entry  upon  covenants  broken,  is  not 
an  underletting  or  sub-lease,  but  is  considered 
in  law  as  an  assignment  of  his  whole  inter- 
est, as  there  remains  in  him  no  reversion  of 
the  estate,  it  bein^  one  of  the  essentials  of  a 
lease  that  it  contain  a  reversion  in  favor  of 
the  grantor.  (Smiley  v.  Van  Winkle,  6  CaL 
605.) 

141.  The  covenant  of  a  lessee  not  to  assign 
the  lease  applies  only  to  a  voluntary  assign- 
ment, and  IS  not  broken  by  an  involuntary 
assignment  by  sale  of  the  lessee's  interest 
under  execution ;  nor  does  any  involuntary  as- 
signment of  the  lease  work  a  forieiture,  onleas 
expressly  so  declared  in  the  lease,  or  unless  a 
sale  is  submitted  to  in  bad  faith,  or  is  brought 
about  by  the  voluntary  action  of  the  lessee. 
(Farnum  v.  Hefner,  79  Cal.  575.) 

142.  A  covenant  by  a  lessee  not  to  assign 
the  lease  without  the  consent  of  the  lessor 
does  not  apply  to  an  involuntary  assignment 
by  sale  under  execution,  and  such  sale  is  not 
a  violation  of  the  covenant,  and  does  not 
work  a  forfeiture.  (Farnum  v«  Hefner,  92 
Cal.  542.) 

148.  There  is  no  breach  of  the  condition 
against  assigning  a  lease  without  the  consent 
01  the  lessor  when  a  voluntary  assignment 
presented  to  the  lessor  for  his  consent  is  not 
consented  to,  but  is  retained  bjr  the  lessor, 
and  is  never  delivered  to  the  assignee  namea 
therein,  or  to  any  one  for  him.  (Farnum  v. 
Hefner,  92  Cal.  542.) 

144.  Where  a  lease  contains  a  covenant 
against  assignment,  and  the  restriction  is 
once  removed,  it  operates  as  a  removal  of  the 
restriction  forever.  (Chipman  v.  Emeric, 
5  Cal.  49.) 

145.  It  seems  that  a  restriction  against  as- 
signment in  a  lease  would  not  in  anv  case  be 
enforced  so  as  to  work  a  forfeiture.  It  is  a  re- 
straint against  alienation,  and  is  against  the 
policy  of  the  law.  (Chipman  v.  Emeric,  5 
Cal.  49.) 

146.  The  forfeiture  of  a  lease  for  breach  of 
a  condition  not  to  assign  the  lease  without  the 
written  consent  of  the  lessor  is  waived  by  the 
acceptance  of  rent,  eo  nomine,  from  any  one 
after  knowledge  of  an  assignment  of  the 
term  without  the  lessor's  consent,  though 
the  ownershi|>  of  the  term  is  disputed,  and 
the  rent  is  paid  by  one  in  possession  who  is 
not  the  real  owner  of  the  term.  (Randol  v. 
Tatum,  98Cal.  390.) 

147.  The  lessor  affirms  the  continuance  of 
the  lease,  by  bringing  a  suit  to  recover  rents 
which  accrued  under  it,  after  an  assignment 
made  to  a  second  assignee  without  his  con- 
sent, and  cannot  claim  that  such  second 
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tignee  acquired  nothing  by  its  aaeiginment. 
(Bandol  y,  Tatom,  9S  Cal.  890.) 

148.  Where  an  assignment  without  written 
consent  of  the  lessor  is  a  breach  both  of  a  con- 
dition and  of  a  covenant  not  to  assi^,  the 
lessor  has  only  the  option  to  forfeit  the 
lease  for  breach  of  the  condition,  and  has 
not  the  option  of  declaring  the  assignment 
yoid.  An  assignment  in  yiolation  of  the 
coyenant  is  not  void,  and  does  not  ayoid 
the  lease,  but  passes  the  term,  and  the 
only  remcidy  for  such  yiolation  is  an  action 
for  breach  of  the  coyenant.  (Randol  y. 
Tatum,  98  Cal.  890.) 

149.  The  assignment  of  a  lease  by  the  lessee, 
and  the  acceptance  by  the  lessor  of  the  as- 
signee as  tenant,  does  not  release  the  lessee 
from  his  coyenant  to  pay  the  rent,  but  his 
liability  thereon  to  the  lessor  continues  untU 
the  termination  of  the  lease.  (Bonetti  y. 
Treat,  91  Gal.  225.) 

150.  The  assignee  of  a  lease  may  discharge 
himself  from  all  liability  under  the  ooyenants 
of  the  lease  by  assigning  oyer;  and  the  as- 
signment oyer  may  be  to  a  beggar,  a  feme 
coyert,  or  a  person  on  the  eye  of  (]iuitting  the 
country  foreyer,  proyided  the  assignment  be 
executed  before  his  departure;  and  eyen 
though  a  ptremium  is  giyen  as  an  induce- 
ment to  accept  the  transfer.  (Johnson  y. 
Sherman,  15  Gal.  287.) 

Cited  86  Cal.  84 ;  76  Cal.  127. 

151.  An  assignment  of  the  term  by  the 
lessee  creates  a  priyity  of  estate  between  the 
lessor  and  the  assignee  after  the  acceptance 
of  the  leasehold  estate  by  the  latter.  (Salis- 
bury y.  Shirley,  66  Cal.  223.) 

152.  A  coyenant  by  the  assignee  of  a  lessee 
with  the  assignor  in  the  assignment  "  to  pay 
all  rent  that  may  fall  due,  from  time  to  time, 
by  yirtue  of  the  proyisions  of  the  lease,"  is 
enforceable  only  by  the  assignor,  and  does  not 
create  a  priyity  oi  contract  between  the  as- 
signee and  the  lessor;  but  the  entrjrof  the 
assignee  into  possession  under  the  assignment 
creates  the  relation  of  landlord  and  tenant 
between  him  and  the  lessor  by  priyit}r  of  es- 
tate, and  he  is  liable  for  rent  auring  his  own- 
ership of  the  term,  upon  the  coyenant  of  the 
lease  to  pay  rent,  which  runs  with  the  land. 
(Bonetti  y.  Treat,  91  Cal.  225.) 

158.  An  assignment  made  on  a  lease  of 
land  of  all  the  tenant's  right,  title,  and  inter^ 
est  in  the  premises  held  under  the  lease  is  not 
a  surrender  of  the  lease  to  the  person  to  whom 
the  assignment  is  made,  nor  does  it  amount 
to  an  attornment  to  him,  unless  he  has  pur- 
chased the  title  from  the  lessor,  but  such  as- 
signment makes  the  assignee  the  tenant  of 
the  lessor.  (McLeran  y.  Benton,  48  Cal.  467.) 

154.  The  assignment  of  a  lease  as  collateral 
security  for  the  payment  of  a  debt  does  not 
Test  the  estate  in  the  assignee  until  a  breach 
of  ^e  agreement ;  and  an  assignee  is  only  en- 
titled to  the  reyersion  by  priyity  of  estate  or 
the  actual  occupation  and  beneficial  enjoy- 
ment.   (Engeis  y.  McKinley,  5  Cal.  153.) 

155.  A  party  holding  under  an  assignment 
of  a  reoordea  lease,  containing  a  mortgage 
clause,  is  bound  to  know  the  contents  thereof, 
and  is,  therefore,  subject  to  the  mortgage. 


althooffhthe  instrument  is  recorded  in  tha 
book  of  leases,  there  being  a  priyity  of  estata. 
(Barroilhet  y.  Battelle,  7  CaL  460.) 
Cited  74  CaL  290,  291. 

156.  When  lease  contained  the  piroyiaion 
that  a  brick  building  in  course  of  erection  by 
the  lessee  should  be  mortgaged  as  security  for 
the  rent,  and  such  lessee  completed  the  bnild- 
ing,  and  subsequently  mortcMed  the  lease  to 
T.,  and  afterwards  assicned  me  lease  to  T. 
for  further  security,  and  T.  entered  as  tenant 
and  paid  rent,  there  beinff  back  rents  due 
from  the  original  lessee,  held,  that  T.  was 
bound  to  know  the  terms  of  the  lease  and  the 
mortgaije  therein  contained;  that  plaintiff 
had  a  right  to  foreclose  and  sell  the  reyer- 
sionary  interest  of  the  original  lessee,  to  wit, 
two-thirds  of  the  yalue  en  the  house  at  the 
end  of  the  term :  that  T.,  |>royided  she  paid 
the  rent,  would  naye  the  right  of  possession 
untiltheendof  the  term^  tne  acceptance  of 
rent  from  her  haying  waiyed  the  forfeiture 
of  the  lease.  (Barroilbety.Battelle»7Gal.450.) 

157.  If  a  party  ames  in  writing  to  sell  to 
another  a  leaseholdinterest  which  ne  owns  in 
property,  of  which  he  is  in  possession,  and 
the  trMolsfer  is  delayed  seyeral  months  by  the 
consent  of  the  parties,  the  purchaser  in  an 
action  against  him  to  recoyer  the  purchase 
money  may  claim  compensation  for  the  yalue 
of  the  use  and  occupation  during  the  period 
of  delay.    ( Jaffe y.  Skae,  48  Cal.  541.) 

158.  An  assignee  of  a  lessee  who  has  tAea 
possession  of  &e  leased  premises  cannot  di- 
yest  himself  of  the  legal  title  and  ri^ht  of 
possession,  or  of  his  beneficial  interest  in  the 
lease,  or  dUlssolye  his  priyity  of  estate  with  the 
lessor,  or  terminate  ms  liability  for  rent,  by 
a  mere  abuidonment  of  the  premises  without 
the  consent  of  the  lessor*  (Bonetti  y*  Treat* 
91  CaL  225.) 

159.  An  action  of  ejectment  brought  by  a 
lessor  against  an  assignee  of  the  lessee  to 
recoyer  possession  of  the  demised  premises, 
after  the  expiration  of  the  term,  does  not  op- 
erate to  estop  the  lessor  from  maintaining  a 
subsequent  action  against  the  assignee  to  re- 
coyer damages  for  a  breach  of  a  coyenant  in 
the  lease  to  surrender  the  possession  at  the 
expiration  of  the  term,  when  all  claim  for 
damages*  by  reason  of  the  unlawful  with- 
holdi^*  is  expressly  waiyed  in  the  prior 
action.    (Cobum  y.  <>oodall,  72  Cal.  498.) 

160.  An  assignee  of  a  leasehold  estate,  by 
reassigning  to  the  original  lessee,  discharges 
himself  from  liability  to  the  lessor  for  rent 
subsequently  accruing.  (Dengler  y*  Mich- 
elssen,  76  CaL  125.) 

16L  Written  surrender  of  lease,  executed 
by  asngnee  to  lessor,  does  not  operate  to  dis- 
solye  the  relation  of  landlord  and  tenant  ex- 
isting between  them  if  the  lessor  fails  to 
obtam  possesbion  of  the  demised  premisea 
under  the  surrender,  and  such  failure  is  due, 
in  any  degree,  to  the  act  or  neglect  of  the  as- 
signee.   (Cobum  y.  (jkxxiall,  72  CaL  498.) 

162.  Beconyeyance  of  leasehold  estate,  fay 
mesne  conyeyances  to  grantor,  passes  the  en- 
tire estate  of  the  lessee,  which  thereby  be- 
comes merged  in  the  fee  and  extinguiished* 
(SmUey  y.  Van  Winkle,  6  Cal.  605.) 
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Estoppel  of  peraone  acqttiriMg  pooaooaion 
under  tenant.    See  Ejectment,  S09. 

Conveyance  at  title  by  tenant,  rights  of 
vendee*   See  Vendor  and  Vendee,  129,  et  seq. 

Aeeignment  of  leasehold  interest  to  lana- 
lord.  See  Forcible  Entry  and  Unlawful  De- 
tainer, 126,  et  aeq. 

168.  Where  a  lessee  executes  a  mortsage  of 
his  leasehold  estate,  and  of  certain  machinery 
erected  thereon  by  him.  which  mortgage  pur- 
ports to  be  of  the  fee  oi  the  leased  premises, 
and  is  duly  recorded  as  such,  the  mortgagee 
thereunder  is  entitled  to  priority  in  the  mort- 
ga^jed  property,  both  as  against  a  subsequent 
assignee  of  the  lease  and  a  subsequent  pui^ 
chaser  of  the  machinery  at  an  execution  sale 
against  the  lessee.  (Boyle  Ice  Machine  Ck>. 
V.  Gould,  73  Cal.  168.) 

Mortgage  by  lessee  of  crop.  See  Mortgages, 
XXI,  6. 

Mortgagee  of  lessee,  rights  of.  See  Fixtures, 
35. 

Assignment  by  lessee  to  lessor.  See  post, 
274. 

Assignment  by  lessee  to  lessor  alter  sub- 
lease.   See  post,  169. 

Assignment  of  lease  with  option  to  pur- 
chase.   See  post,  334. 

Assignment  by  tenant  at  will.    See  ante,  87. 

Covenants,  assignees  when  bound  by.  See 
ante,  IV,  6. 

Priority  between  mortgage  and  assignment. 
See  ante,  139. 

164.  A  lease  for  a  term  of  one  year,  with  an 
option  of  renewal  by  the  lessee,  contained  a 
provision  prohibiting  the  lessee  from  letting 
or  subletting  the  premises  without  the  consent 
oi  the  lessors.  I)uring[  the  existence  of  the 
term  the  defendant,  with  the  consent  of  the 
lessee,  entered  into  possession  of  the  premises, 
and  so  remained  unUl  after  the  expiration  of 
the  year,  the  lessee  retaining  the  rignt  to  keep 
certain  personal  property  on  the  premises. 
While  the  defendant  was  so  in  possession,  the 
lessors  jpersistently  refused  to  receive  any  rent 
from  him,  or  to  consider  him  as  their  tenant, 
and  during  such  time  the  lessee  continued  to 
pay  the  rent.  At  the  expiration  of  the  year 
the  lessee  surrendered  the  lease  to  the  lessors, 
and  refused  to  exercise  his  option  for  a  re- 
newal. Held,  that  the  defendant  thereupon 
became  a  trespasser  as  to  the  lessors,  and  tnat 
no  subletting  with  the  consent  of  tlie  lessors 
and  no  parolassignment  of  the  lease  had  been 
made.    (Fisher  v.  Slattery,  75  OaL  325.) 

165.  U  the  lessee  sublets  the  leased  prem- 
ises for  the  entire  term  of  his  lease  from  the 
lessor,  no  right  of  entry  remains  in  him  upon 
the  expiration  of  the  term.  The  right  of  en- 
try is  m  him  who  holds  the  reversion.  (Blu- 
menberg  v.  Myres,  32  Cal.  93.) 

166.  An  under-tenant,  who  takes  a  lease 
and  receives  possession  from  the  tenant,  be- 
comes the  tenant  of  the  landlord,  subject  to 
all  the  duties  and  liabilities  of  a  tenant  to  the 
landlord.    (Schilling  v.  Holmes,  28  Cal.  227.) 

167.  A  subtenant  can  be  made  liable  to  the 
original  lessor  in  an  action  for  use  and  occu- 
pation, or  for  rent,  only  for  the  time  during 
which  the  occupancy  of  the  premises  by  the 


subtenant  continued.    (Pierce  y.  Mintum,  1 
CaL  470.) 

168.  Those  who  lease  from  the  tenant,  after 
the  landlord  has  served  on  him  notice  to  quit, 
are  liable  to  the  landlord  for  double  the 
monthly  value  of  the  premises.  (Schilling  v. 
Holmes,  23  Cal.  227.) 

169.  Where  lessee,  after  subletting,  makes 
assignment  of  lease  to  lessor,  who  receives 
and  collects  from  the  sublessee  the  rent  re- 
served in  the  sublease,  no  merger  is  created. 
The  lessor  comes  in  as  assignee  of  the  rever- 
sion, and  not  as  owner  of  the  fee.  (Bailey  v. 
Richardson,  66  Cal.  416.) 

170.  In  action  by  lessor  against  two  sub- 
tenants of  his  lessee  a  joint  judgment  aj^inst 
the  defendants  cannot  be  sustained  when  it 
appeared  that  the  subtenants  did  not  occupy 
any  portion  of  the  premises  jointly.  (Pierce 
V.  Mintum,  1  CSal.  470.) 

Assignment  or  sublease.    See  ante,  140. 

Liability  of  lessor  to  sublessee  lor  negli- 
gence  of  janitor.    See  post,  178. 

Destruction  of  property  where  there  is  a 
contract  to  purchase.    See  post,  389. 

Subtenant,  who  is.  See  Forcible  Entry  and 
Unlawful  Detainer,  86. 

Termination  of  lease  by  sublease.  See 
Forcible  Entry  and  Unlawful  Detainer,  IIL 

Tin.  Repair  ef  Premises  and  TeaABtftble 

ConditloB  of. 
/.  Fittt—9  •/  Building  for  Occupancy, 

171.  Under  a  lease  of  a  dwelling-house 
which  contains  no  express  warranty  as  to  the 
tenantable  condition  of  the  premises,  nor  any 
terms  rendering  the  landlord  responsible  for 
their  condition,  and  which  was  entered  into 
by  both  parties  in  good  faith,  the  tenant  can- 
not abandon  the  premises  and  rescind  the 
contract  of  lease,  and  escape  liabUitjr  for  rent 
due,  on  the  ground  that  the  premises  were 
unfit  for  occupation,  if  the  landlord  was  will- 
ing to  put  the  premises. in  such  condition, 
upon  short  notice,  as  they  mi{;ht  require,  so 
as  to  render  them  safe  and  habitable,  and  the 
tenant  had  given  him  no  notice  that  they  must 
be  put  in  tluit  condition.  (Green  v.  Beading, 
92  Cal.  648.) 

172.  A  tenant  who,  before  entering  into  the 
lease,  had  it  in  bis  power  to  visit  and  inspect 
the  premises  cannot  escape  the  effect  of  his 
contract  by  abandoning  the  premises  as  unfit 
for  occupation  without  notice  to  the  landlord 
to  repair  them,  where  the  contract  was  unin- 
fluenced by  anv  act  of  deception  or  fraud  on 
the  part  of  the  landlord.    (Green  v.  Bedding, 
92  CfaX.  548.) 

2.  Injuty  from  He/scfirs  CondMo^  op  Mano^e- 

Aient  of  Prop^rty^ 

178.  Principle  of  caveat  ^^P^J^^^^^t 
the  occupation  oi  rented  P^^^?f*^L\^d^n. 
as  to  any^ef  ecte  v.hich  ^^^^^r^,x^oxd\ 
known  to  the  landlord,  •'^^z^^^vvm  risceWed 
not  Uable  to  tlio  tenant  ^^T  J^^L\i\<^,  V^^' 
where  he  has  done  a\\tb»*  ^^oNW^^t^in^tYi^ 
dent  man  would,  liave  ^o^?    loLeB  i^ot  Vapt  t\ie 
place  for  occ^p«itlon,  *«id^^^^^j^j^^\j\tft; 
tenant  in  ignoranoe  ol  d©**^ 
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and  when  it  woald  appear,  from  an  examina- 
tion of  the  premisea,  sach  as  an  ordinarily 
prudent  man  would  make  before  residing  upon 
them,  that  they  were  unsafe,  and  that  the  de- 
fect rendering  Ihem  so  is  discernible,  the  ten- 
ant is  presumed  to  have  had  notice  of  such 
defect,  and  to  have  accepted  the  risks  incident 
thereto  if  he  occupies  the  premises  and  neg- 
lects to  insist  upon  repairs  or  to  make  repairs 
at  the  landlora*s  expense.  (Daley  y.  Quick, 
99  Cal.  179.) 

174.  Where  a  tenant  who  was  injured  by  the 
falling  of  a  defective  woodshed,  in  an  action 
against  the  landlord  for  damages  for  the  injury , 
alleged  in  his  complaint  that  the  land  lord 
falsely  represented  to  him  that  the  woodshed 
was  safe  and  suitable  as  a  place  to  store  fire- 
wood, knowing  the  contrary  to  be  true,  and 
that  the  tenant  was  induced  thereby  to  con- 
tinue the  tenancy  and  place  firewood  therein^ 
the  allegations  of  fraud  and  misrepresenta- 
tions are  essential  to  his  cause  of  action :  and 
where  issue  was  taken  upon  them  ana  the 
evidence  failed  to  show  that  any  willful  mis- 
representations were  made  by  the  landlord  or 
by  any  one  authorized  to  represent  him,  and 
merely  showed  that  a  person  authorised  only 
to  make  repairs,  and  not  authorized  to  make 
false  representations,  stated  that  the  shed 
was  safe,  and  there  was  no  proof  that  he  did 
not  know  or  believe  it  to  be  unsafe,  or  that  he 
had  no  reasonable  ground  for  believing  the 
representations  to  be  untrue,  and  no  evidence 
that  any  fact  was  suppressed  that  the  land- 
lord was  bound  to  disclose  to  the  tenant. 
Held,  that  a  verdict  for  the  tenant  was  prop- 
erly set  aside,  and  a  new  trial  of  the  action 
properly  granted  by  the  court.  (Daley  y. 
Quick,  99  Cal.  179.) 

175.  A  complaint  in  an  action  bv  a  husband 
and  wife  for  damages  for  personal  injuries  to 
the  wife,  which  alleges  that  while  the  plain- 
iiSa  were  in  possession  as  tenants  of  the  de- 
fendant's house  he  raised  it  six  or  seven  feet, 
but  failed  and  n^lected  to  provide  a  safe, 
proper,  and  suitable  means  of  entrance  to,  or 
^ress  from,  the  house,  and  that  plaintifte  con- 
tinued to  reside  in  the  house  after  it  had  been 
raised,  and  to  pay  rent  as  before,  and  that  by 
reason  of  such  neglisence  the  wife,  in  en- 
deavoring to  descencT  from  the  house  to  the 
ground,  fell  and  was  injured,  but  which  fails 
to  aver  any  facts  showing  that  the  alleged 
negligence  caused  or  contributed  to  the  in- 
jury, does  not  state  a  cause  of  action*  (Smith 
v.  Buttner,  90  Cal.  95.) 

176.  A  landlord  of  business  property  is  not 
liable  to  an  employee  of  the  tenant  for  per- 
sonal injuries  resulting  from  a  defective  stair- 
way on  the  premises  used  in  connection  with 
the  business  of  the  tenant  when  the  lease 
contains  no  covenant  obligatinff  the  landlord 
to  make  necessary  repairs.  (WiUson  v.  Tread- 
well,  81  Cal.  68.) 

177.  If  a  party  leases  to  another  a  cellar  for 
storing  goods,  and  represents  that  it  is  dry 
and  safe  from  water,  the  fact  that  its  walls 
are  defectively  constructed,  so  that,  as  the  re- 
sult of  a  rainstorm  and  high  tide,  the  water  is 
backed  up  in  a  sewer  and  forced  into  the  cel- 
lar, and  the  goods  are  injured,  do  not  give  the 


lessee  a  cause  of  action  in  tort  to  recover  the 
damages.    (Loupe  y.  Wood,  61  OaL  686.) 
Cited  76  Cal.  173. 

178.  The  landlord  of  a  bnildins  ia  liable  for 
the  damage  done  to  the  goods  of  a  subtenant 
by  reason  of  an  overflow  of  water  which  a 

£nitor  of  the  building,  in  the  employ  of  the 
ndlord,  negligently  permitted  to  escape  from 
a  wash-basin  in  the  building.  (Pike  y.  Brit- 
tan,  71  Cal.  169.) 

179.  Where  D.  and  M.  were  the  owners  of  a 
brick  building  and  the  lot  on  which  it  stood, 
and  B.  (deceased)  was  in  occupation  as  their 
tenant,  on  a  monthly  letting  without  cove- 
nants by  D.  and  M.  to  uphold  or  keep  the 
premises  in  repair  or  in  habitable  condition, 
and  while  such  occupation  continued,  B.  (de- 
ceased) was  crushed  to  death  by  the  falline 
walls  of  said  building,  caused  by  the  acts  <u 
the  owners  of  the  adjoining  lot,  whereby  the 
foundations  of  said  walls  were  undermmed, 
and  of  which  D.  and  M.,  having  timely  notice, 
did  not  adopt  or  attempt  any  preventive  meas* 
ures,  held,  that  a  complaint  setting  np  tfaia 
state  of  facts,  in  an  action  under  the  statate, 
by  B.  (administratrix)  against  D.  and  M.,  for 
the  benefit  of  the  next  of  kin  of  the  deceased^ 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action*  (Brewster  y.  De  Fremery,  S3 
Cal.  341.) 

180.  An  ordinance  cl  the  dtj  of  San  Fran* 
Cisco  prohibited  the  construction  of  awnings 
in  front  of  buildings  over  the  public  streets, 
except  npon  the  condition  that  the  awning 
should  '*  DC  securely  placed  and  supported." 
Held,  that  the  owner  of  a  building  who  erects 
such  an  awning,  or  suffers  one  to  be  erected 
by  a  tenant,  assumes  an  obligation  to  the  pub- 
lic to  keep  it  well  secured,  and  is  liable  to  a 
party  who  suffers  an  injury  from  a  falling  of 
the  awning,  owing  to  a  defect  in  its  supports* 
although  at  the  time  of  the  injury  the  buUd- 
ing  was  occupied  by  a  tenant  under  a  lease. 
(Jessen  v.  Sweigert,  66  Cal.  182.) 

ated  69  Cal.  697, 600 ;  78  Cal.  680 ;  83  Cal.  218. 

181.  The  landlord  of  a  building  which  is  in 
the  exclusive  possession  and  control  of  a  ten- 
ant is  not  liable  for  injuries  to  a  third  person 
by  the  fall  of  an  awnins  belonging  to  the 
building,  and  constructea  solely  as  a  protec- 
tion against  the  sun  and  rain,  when  the  fall 
of  the  awning  was  occasioned  by  the  n^ligent 
and  improper  conduct  of  the  tenant  m  per- 
mitting it  to  be  used  as  a  standing-place  ror  a 
crowd  of  people.  (Kalis  v.  Bhattuck,  69  CaL 
693.) 

Cited  91  Cal.  163. 

3,  Deatnietion  of  Proporiy;  Injuty  to  or  Loob 

of  Of  Firo. 

182.  If  there  be  no  covenants  to  repair  in 
the  lease  of  a  building,  and  not  of  the  land 
on  which  it  rests,  the  destruction  of  the  build- 
ing terminates  the  lease  and  the  relation  of 
landlord  and  tenant,  and  no  rent  can  be  re- 
covered therefor  subsequent  to  the  destruc- 
tion of  the  building.  (Ainsworth  y«  Bitt,  38^ 
Cal.  80.) 

Cited  11  Cr.  146. 

183.  Clause  in  lease  exempting  tenant  from 
liability  to  restore  house  in  case  it  should  be 
destroyed  by  fire  does  not  relieve  him  from 


LANDLORD  AND  TENANT,  VIII,  3,  4. 


1717 


pajring  rent  in   case   of  such  deitructioii. 
(Beach  v.  Parish,  4  Gal.  Sd9.) 
Cited  39  Gal.  153. 

184.  Oovenant  by  lessor  of  land  to  bnild  on 
leased  premises  does  not,  by  implication,  im- 
pose on  him  an  obligation  to  rebuild  in  case 
of  the  destruction  of  ^the  building,  by  fire, 
daring  the  tenancy.  (Gowell  v.  Lumley,  39 
CalTSl.) 

166.  Failure  of  lessor  to  rebuild  after  acci- 
lental  destruction  of  building  by  fire  does 
not  relieve  the  lessee  from  his  express  agree- 
ment to  pay  rent.  (Gowell  v.  Lumley,  39  Gal. 
161.) 

186.  Under  a  lease  of  premises,  providing 
that  if  by  reason  of  fire  tne  premises  should 
become  untenantable  no  rent  should  be 
charged  or  paid  until  they  should  be  made 
tenantable  by  the  lessor,  lessees  who  remain 
in  possession  of  the  premises  after  a  fire,  with- 
out any  indication  oi  intention  to  remove,  and 
regularly  and  promptly  pay  the  usual  rent 
without  objection,  and  who  give  no  notice  to 
the  lessor  to  repair,  or  of  their  intention  to 
make  repairs,  elect  to  treat  the  premises  as 
tenantaoie,  and  cannot  recover  for  damages 
sustained  by  water  caused  by  failure  of  the 
lessors  to  repair  the  roof  of  the  premises, 
which  was  partially  destroyed  by  the  fire. 
(Tatum  V.  Tnompson,  86  Gal.  203.) 

187.  Finding  that  lessees,  by  payment  of 
rent,  elected  to  consider  premises  not  unten- 
antable, and  that  they  were  not  untenantable 
as  to  them  is  sustained  by  the  evidence  if  it 
shows  that  they  remained  in  possession  after 
a  fire,  and  contmued  to  occupy  them  and  con- 
duct their  business  and  pay^  rent  as  usual, 
without  claim  that  the  premises  were  unten- 
antable, or  notice  to  the  lessor  to  repair. 
(Tatum  v.  Thompson,  86  Gal.  203.) 

188.  The  demand  for  rent  after  the  injury 
of  the  demised  premises  by  fire  does  not  con- 
stitute an  implied  warranty  that  the  premises 
are  not  untenantable,  and  does  not  affect  the 
statutory  duty  or  liability  of  the  lessor  to 
make  repairs  when,  and  only  when,  he  is  noti- 
fied to  do  so  by  the  lessees.  (Tatum  v.  Thomp- 
son, 86  Gal.  203.) 

189.  Such  oovenant  does  not  change  the 
statutorj^  duty  of  the  lessor  as  to  repairs, 
though  it  suspends  the  right  to  collect  rent 
pendm^  repairs,  and  ^ives  the  lessees  the 
right  either  to  remain  in  possession  without 
paying  rent,  or  to  remove  and  remain  out  of 
possession  until  the  repairs  are  completed, 
and  then  resume  jiossession  at  the  stipulated 
rental.    (Tatum  v.  Thompson,  86  GaL  203.) 

4,  OM^raf  Duty  to  Ropair. 

190.  At  common  law  there  was  no  duty 
upon  the  landlord  to  put  the  property  in  any 
particular  condition,  or  keep  the  same  fit  for 
any  particular  purpose.  (Sieber  y.  Blanc,  76 
Gal.  173.) 

Cited  90  Gal.  99. 

191.  A  lessor  is  in  no  case  under  obligation 
to  make  repairs,  unless  by  force  of  express 
oovenant  or  contract  to  do  so.  (Brewster  v. 
De  Fremery,  33  Gal.  3410 

Cited  76  Gal.  173. 

192.  In  reply  to  a  letter  from  the  tenant  of  a 


house  to  a  bank  which  held  a  mortga^  upon 
Uie  property  asking  assistance  in  making  nec- 
essary repairs,  the  vice-president  of  the  bank 
repli^  tnat  the  bank  was  not  the  owner  or 
disposed  to  meddle  with  the  affairs  of  the 
house,  but  added:  "Against  the  rent  or  use  I 
should  think  you  might  make  the  mentioned 
repairs."  The  bank  afterwards  purchased 
the  property  at  foreclosure  sale  under  its 
mortgage.  Held,  that  the  latter  did  not  au- 
thorize the  tenant  to  charge  the  bank  with 
the  cost  of  the  repairs,  or  to  offset  the  same 
against  a  claim  for  rent.  (Savings  and  Loan 
Society  v.  Gerichten,  64  Gal.  620.) 

193.  The  only  consequence  of  a  breach  of 
the  obligation  imposed  by  section  1941  of  the 
Civil  Code  is,  that  the  tenant  may  either  va- 
cate the  premises  or  expend  one  month's  rent 
towards  the  repairs.  (Sieber  v.  Blanc,  76 
Gal.  173;  Tatum  v.  Thompson,  86  Gal.  203.) 

194.  Section  1941  of  the  Civil  Code  does  not 
by  operation  of  law  insert  in  a  lease  of  a  resi- 
dence a  covenant  on  the  part  of  the  landlord 
to  repair;  but  such  section,  when  read  in 
connection  with  section  1942  of  the  same  code, 
merely  makes  it  the  duty  of  the  landlord  to 
repair  upon  notice,  and,  upon  his  failure  so  to 
do,  allows  the  tenant,  upon  notice  to  the  land- 
land,  the  option  to  repair  to  the  extent  of  one 
month's  rent,  or  to  vacate  the  premises  dis- 
charged from  the  performance  of  the  condi- 
tions of  the  lease.  (Green  v.  Bedding,  92 
Gal.  648.) 

196.  Under  section  1942,  Civil  Code,  the  ob- 
ligation of  the  landlord  is  limited  by  the  ex- 
tent of  the  privilege  conferred  upon  the  tenant ; 
that  is,  it  IS  the  outy  of  the  landlord  to  repair 
upon  notice,  and,  if  he  does  not  perform  this 
duty,  he  is  to  be  compelled  to  pay,  by  deduc- 
tion from  the  rent,  to  the  extent  of  a  month's 
rental,  or,  at  the  option  of  the  tenant,  the  term 
to  be  concluded,  without  redress  to  the  land- 
lord. (Van  Every  v.  Ogg,  69  Gal.  663.) 
Cited  76  Gal.  174;  81  GaL  69;  86  Gal.  206, 208; 

8  Wash.  636. 

196.  A  tenant  is  not  entitled  to  reimburse- 
ment from  the  landlord  for  sums  expended 
by  him  in  repairing  the  leased  premises,  un- 
less he  notifies  the  landlord  of  his  intention 
to  repair,  as  provided  by  section  1942  of  the 
Civil  Code.    (Raynor  v.  Drew,  72  Gal.  807.) 

197.  If  the  premises  become  unfit  for  the 
occupation  for  which  they  were  demised, 
from  a  cause  not  occasioned  by  the  ordinary 
negligence  of  the  lessee  it  is  the  duty  of  the 
lessor  to  repair  within  a  reasonable  time  after 
notice  from  the  lessee;  and  such  notice  is 
necessary  to  put  the  lessor  in  default,  or  to 
authorize  the  lessee  to  repair  to  the  extent  of 
one  month's  rent,  or  to  vacate  the  premises. 
(Tatum  v.  Thompson,  86  Gal.  203.) 

198.  When  the  court  has  admitted  all  the 
evidence  offered  by  either  party  as  to  all  that 
was  said  and  done  touching  the  subject  mat-i 
ter  of  repairs  it  is  not  error  to  refuse  evidence  i 
as  to  the  reasons  why  the  lessees  remained  in 
possession,  or  as  to  the  effect  of  what  was 
said  and  done  upon  the  minds  of  the  lessees. 
(Tatum  v.  Thompson,  86  Gal.  203.) 

199.  A  general  covenant  to  repair  is  con- 
strued to  mean  within  a  reasonable  time 
after  notice.    (Sieber  v.  Blanc,  76  OaL  178.) 
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200.  If  the  embankment  of  a  nataral  leser- 
Toir,  which  is  filled  with  water  by  nnuaoal 
mins,  is  broken  by  a  stranger,  bo  tbat  the  de- 
mised premises  are  injsred  by  the  water,  the 
injury  is  not  the  act  of  God  or  of  the  elements, 
and  the  tenant  is  bonnd  to  repair,  eren  if 
"  damages  by  the  elements  or  acts  of  Provi- 
dence*' are  excepted  from  his  oovenant.  (Po- 
lack  Y.  Pioche,  36  Gal.  416.) 

201*  A  general  covenant  of  the  tenant  to 
repair  the  demised  premises  is  binding  upon 
the  tenant  under  all  circumstances,  even  if  the 
injury  proceeds  from  the  act  of  God,  from 
the  elements,  or  from  the  act  of  a  stranger. 
(Polack  V.  Pioche,  35  Oal.  416.) 

202.  If  the  tenant  desires  to  relieve  him- 
self from  liability  for  injuries  resulting  from 
any  of  said  causes  he  must  except  them  from 
the  operation  of  his  covenant.  (Polack  y. 
Pioche,35  0al.  416.) 

Right  of  re-entry  lor  purpose  d  repairing. 
See  ante,  V,  4. 

IX.  Bent 
/.  Construction  of  Prorioiono  in  Loaoo  ao  to, 

203.  The  allegation  that  the  rent  was  **  pay- 
able monthly"  is  not  an  averment  that  it  was 
payable  in  advance.  (Webster  v.  Cook,  38 
Oal.  423.) 

204.  Where  plaintiff  leased  a  lot  to  B  for 
ten  vears,  at  a  monthly  rent,  payable  monthlv, 
at  the  end  of  the  term  B  to  have  two-thiros 
of  the  appraised  value  of  the  house  to  be 
by  him  erected,  and  the  lease  also  contained 
this  clause,  "And  it  is  further  amed,  etc, 
that  the  brick  house  now  being  built,  etc, 
shall  always  be  and  remain,  as  the  same  is 
hereby  declared  to  be,  mortgaged  as  security 
for  the  payment  of  the  monthly  rent  herein 
stipulated,"  held,  that  it  was  a  mortgage,  and 
that  it  might  be  foreclosed  on  the  nonpay- 
ment of  the  first  or  any  month's  rent,  (fiax' 
roilhet  v.  Battelle,  7  Gal.  460.) 

206.  Under  a  lease  for  general  lumbering 
purposes,  providing  that  the  lessee  should 
cut  and  remove  all  the  merchantable  timber 
fit  for  saw-logs,  at  the  rate  of  at  least  one  ndll- 
ion  five  hundred  thousand  feet  the  first  year, 
and  two  million  feet  everv  year  thereafter, 
and  pay  therefor  one  dollar  per  thousand 
feet,  the  payments  to  be  made  in  eoual 
quarterly  installments  each  year,  proviaed, 
however,  that  if  they  should  not  remove  the 
amount  of  timber  specified  to  be  taken  in  any 
one  year,  they  should  nevertheless  pay  there- 
for and  remove  the  same  in  any  suMequent 
year  without  further  charge  or  pay,  the  lease 
to  continue  twenty  years,  with  the  privile^ 
of  renewal  at  a  rent  of  ten  dollars  a  year  m 
addition  to  "  the  stumpage  rent  hereby  re- 
served," the  lessor  is  entitled  only  to  Uie  value 
of  the  merchantable  timber  on  the  land  fit  for 
saw-logs  at  one  dollar  per  thousand,  payable  in 
the  quarterly  payments  fixed  by  the  lease  un- 
til the  whole  of  such  timber  is  paid  for,  and 
ifl  not  entitled  to  recover  the  quarterly  pay- 
ments as  rent  or  royalty  during  the  whole 
time  that  the  lessee  is  in  possession,  whether 
the  timber  has  been  removed  or  not,  after  the 
amount  of  such  rental  equals  the  value  of  all 
of  the  merchantable  timber  fit  for  saw-logs. 


(Bahrd  y.  Milford  Land  St  Lumbar  Co.,  89 

Oal.  552.) 

206.  In  an  action  to  recover  the  rent  doe 
under  the  lease  the  refusal  of  the  court  to  add 
ten  per  cent  for  waste  in  sawing  to  the 
amount  of  merchantable  timber  found  by  the 
jury  to  be  on  the  land  is  not  error.  (Baird  v. 
Milford  Land  St  Lumber  Co.,  80  Gal.  562.) 


207.  Plaintiffs  let  to  the  defendants  a 
tain  mine,  under  a  written  contract  of  lease, 
which  contained  the  following  clauses:  **  The 
said  parties  of  the  second  part  are  to  prospect 
and  work  the  said  vein,  lead,  or  lode,  in  a 
good  and  workmanlike  manner,  with  as  little 
damage  to  the  land  for  agricultural  purposes 
as  a  proper  mining  of  the  same  wiU  permit, 
and  to  pay  to  the  party  of  the  first  part,  or 
his  assigns,  every  weel^  twenty  per  cent  of 
all  the  gold  that  they  may  take  fnnn  aaid 
vein,  lead,  or  lode,  or  from  the  angles  or 
spurs  thereof ;  that  they  are  to  work  the  same 
without  expense  to  the  party  of  the  first  part, 
and  keep  tne  same  free  from  any  Hens  or  en- 
cumbranoei  for  work  or  labor  done  on,  or 
for  materials  furnished  for  the  working  of 
said  mine ;  that  if  the  parties  of  the  second 
part  should  take,  durine  any  week,  gold  suf- 
ficient to  more  than  pa^r  lor  the  back  expeneea 
of  working  the  said  mine,  then  the  puty  of 
the  first  part  is  to  have  one-third  oi  the  gold 
thev  mav  get  from  said  mine,  after  paying 
said  working  expenses."  Held,  the  plain- 
tiff was  entitled  to  twenty  per  cent  of  tdi 
gold  taken  from  the  mine  at  all  events,  and,  in 
case  the  defendants  should  take  out  during 
any  week  sufficient  to  more  than  pay  for  the 
back  expenses  of  workinp  the  mine,  tne  |dun- 
tiff  was  to  have  one-thud  of  the  gold  taken 
from  the  mine,  after  paying  such  working  ex- 
penses.   (Wolfing  V.  Kalston,  61  GaL  288.) 

208.  In  an  action  by  the  assignee  of  a  lessor 
against  a  constable,  claiming  under  a  writ  of 
attachment  against  the  lessees,  to  recover  hay 
on  the  farm  leased,  where  the  rights  of  the 
assignee  dej>end  upon  a  provision  in  the  lease 
that  the  title  and  right  of  possession  of  ail 
crops  should  remain  in  the  lessor  until  the 
rent  should  be  paid,  if  it  appears  that  the  as- 
signee of  the  lessor  had  in  his  possession  more 
than  enough  hay  delivered  to  him  hj  the 
lessees  to  pay  all  rent  due,  he  can  daim  no 
ownership  or  lien  upon  the  hay  remaining  on 
the  farm,  and  cannot  recover,  regardless  of 
whether  the  oonstable  had  a  valid  writ  c^  at- 
tachment or  was  a  mere  trespasser.  (Blum 
V.  McHugh,  92  Gal.  497.) 

209.  If  a  lease  for  ten  years  and  six  months, 
with  a  stipulation  that  the  lessee  will  pav  all 
taxes,  contain  a  further  stipulation  that  if  the 
net  amount  of  rents  received  by  the  lessee 
from  the  demised  premises,  after  deducting 
the  taxes  and  assessments,  in  any  one  year 
during  the  term,  be  insufficient  to  pay  ^e 
monthly  rent,  in  that  event  the  lessee  should 
not  be  liable  to  pay  more  for  the  rent,  *'  nor 
upon  the  covenants  of  this  lease,"  than  such 
amount  as  he  shall  receive  as  the  rents  and 
profits  of  the  property,  this  is,  in  legal  effect,  a 
stipulation  that  durine  the  last  six  months  of 
the  term  the  lessee  uiall  not  be  required  to 
f&y  more  for  the  monthly  rents  and  for  taxes 
levied  during  that  period  than  he  shall  have 
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received  daring  the  aame  period  as  renta  and 
profits  from  the  property.  (Salisbury  y*  Shir- 
ley, 63  Cal.  461.) 

210.  A  stipulation  in  a  parol  agreement  of 
lease,  to  the  effect  that  the  rent  as  it  accrued 
should  offset  the  interest  on  a  certain  prom- 
issory note  executed  at  the  time  of  the 
agreement  by  the  lessor  to  the  lessee,  is  not 
contradictory  of  a  provision  in  the  note  to  the 
effect  that  if  the  interest  was  not  paid  as  it 
became  due  it  should  be  compounded.  (Ray- 
nor  V.  Drew,  72  Cal.  307.) 

Covenant  to  pay  rent  runs  with  the  land. 
See  ante,  62. 

Payment  of  rent  on  assignment  or  mortgage 
by  lessor.    See  ante,  VII,  1. 

Effect  of  destruction  of  premises  on  right  to. 
See  ante,  VIII,  3. 

2.  Lien  for. 

211.  Landlord  in  California  has  no  lien  for 
rent  reserved  in  the  lease,  or  for  the  value  of 
the  use  and  occupation  of  the  land.  (EUtch- 
cock  V.  Hassett,  71  Cal.  331.) 

212.  An  agreement  to  pled^  personalty 
does  not  create  a  lien  thereon  m  favor  of  the 
intended  pledgee.  (Hitchcock  v.  Hassett,  71 
Cal.  331.) 

S,  ifoapafmMt,  Forfettum  for;  DemamI:  Waiwr 

Forfeiture  of  estate  for  years  for  nonpay- 
ment of  rent.    See  ante.  III,  1. 

213.  Tenant,  bv  foiling  to  pay  rent  when 
due,  forfeits  ms  lease.  (Treat  v.  liddeU,  10 
Cal.  302.) 

Cited  3  Wash.  407. 

214.  If  one  of  the  conditions  be  forfeitaTe 
for  nonpayment  of  rent,  the  mere  failure  to 
pay  the  rent  will  not  make  a  forfeiture ;  there 
must  be  a  formal  demand  made  on  the  day  it 
becomes  due  to  effect  this.  (Graskill  v.  Trainer, 
8  Cal.  334.) 

Cited  3  Cal.  283;  25  Oal.  807;  40  Cal.  885;  8 
UUh,  113. 

215.  To  give  a  landlord  a  right  of  re-entry 
for  nonpavment  of  rent  a  demand  of  the  rent 
npon  or  after  the  last  day  on  which  the  lessee 
has  to  pay  is  essential  to  complete  the  forfeit- 
ure and  enable  him  to  maintain  an  action  of 
ejectment    (Sauer  v.  Meyer,  87  Cal.  34.) 

216.  Previous  to  the  passage  of  the  act  of 
April  25, 1862,  amendins  the  act  "  concerning 
forcible  entries  and  unlawful  detainers,"  in 
order  to  work  a  forfeiture  of  the  term  of  a 
lease  for  nonpajrment  of  rent  under  the  thir- 
teenth section  of  said  act,  the  landlord  was 
required  to  make  a  demand  for  rent  with  all 
the  strictness  required  at  common  law.  (M<^ 
Glynn  v.  Moore,  25  Cal.  384.) 

Cited  96  Cal.  08,  00. 

217.  Where  the  record  shows  no  demand  of 
the  rent  there  can  be  no  forfeiture.  (Chip- 
man  V.  Emeric,  8  Cal.  273.) 

218.  By  the  thirteenth  section  of  the  act 
concerning  forcible  entries  and  unlawful  de- 
tainers it  was  the  intention  of  the  legislature 
to  make  the  nonpayment  of  rent  work  a  for- 
feiture of  the  estate  of  the  tenant.  But  to 
effect  this  the  rent  must  be  demanded  on  the 


day  it  becomes  due,  and  at  a  late  hour  ol  the 
day.    (Chipman  v.  Emeric,  3  CaL  278.) 
Cited  25  Cal.  397;  40  Oal.  385. 

219.  To  work  a  forfeiture  of  a  lease  for  non- 
payment of  rent  the  demand  must  be  made 
for  the  precise  sum  due  on  the  premises,  or 
wherever  the  rent  is  payable.  iQ^SA  v.  Bates. 
40  Cal.  384.) 

Cited  41  Cal.  434. 

220.  In  order  to  work  a  forfeiture  of  the 
term  in  a  lease  under  the  common  law  it  was 
necessary  for  the  landlord  to  make  a  demand 
for  the  precise  sum  due  for  rent  on  the  day  it 
fell  due  at  the  most  notorious  place  on  the 
demised  premises ;  and  if  there  was  a  dwelling- 
house  on  the  demised  premises,  the  demand 
was  required  to  be  made  at  the  front  door  of 
the  same.    (McGlynn  v.  Moore,  25  Cal.  384.) 

221.  A  demand  for  rent  should  be  of  the 
amount  due.  If  the  amount  due  is  not  de- 
manded, a  refusal  to  pay  does  not  work  a  for- 
feiture of  the  lease.  (O'Connor  ▼.  KeUy,  41 
CSal.482.) 

222.  A  demand  of  rent  at  any  time  during 
the  term  when  the  same  might  be  due  will 
be  sufficient  diligence  to  hold  a  psr^  who 
has  guaranteed  its  payment.  (Evoy  v.  Tewks- 
bury,  5  Cal.  285.) 

223.  Demand  for  rent  due  up  to  a  day  be- 
fore the  expiration  of  the  thirty  days  named 
in  the  notice  to  quit  did  not  keep  on  foot  the 
relation  of  landlord  and  tenant  after  the  ex- 

Siration  of  said   thirty  days.     (Conner  v. 
ones,  28  Cal.  59.) 

224.  A  waiver  ol  the  demand  for  rent  will 
never  be  im plied  for  the  purpose  of  making  a  • 
forfeiture ;  for,  from  its  very  nature,  a  forfeit- 
ure cannot  take  place  by  consent,  and  is  not 
fovored  by  the  rules  of  law*  (Qaskili  y.  Train- 
er, 3  Oal.  334.) 

Cited  8  Utah,  118. 

Demand  onneceasuy  where  tenant  denies 
title.    See  ante,  120. 

225.  Where  a  lease  provides  for  a  re-entry 
for  nonpavment  of  rent  and  a  termination  of 
the  lease  for  such  nonpayment,  at  the  option 
of  the  landlord,  the  acceptance  of  rent  in 
arrear^  after  notice  of  forfeiture  and  of  ter^ 
mination  of  the  lease,  will  not  constitute  a 
waiver  of  the  forfeiture  unless  it  appears  that 
the  rent  accepted  became  due  after  the  breach 
was  committed  by  the  tenant.  (Silva  v. 
Campbell,  84  CaL  420.) 

226.  If  rent  is  received  by  the  lessor  after 
a  forfeiture  of  the  term  by  the  lessee  by  rea- 
son of  a  breach  of  a  covenant  in  a  lease,  the 
receipt  of  the  rent  is  a  waiver  of  the  forfeiture, 
unless  the  covenant  which  has  been  violated 
by  the  lessee  is  a  continuing  covenant,  or  the 
lessor  was  ignorant  that  a  forfeiture  had  been 
incurred.    rMcGlynn  v.  Moore,  25  CaL  884.) 

227.  An  agreement  that  rent  due  for  several 
months  shiul  stand  unpaid  until  a  future 
month  is  a  dear  waiver  of  any  forfeiture  for 
nonjjayment  of  rent  during  those  months,  and 
no  right  of  re-entry  coufi  accrue  until  the 
time  stipulated  in  tne  lease  has  elapsed  after 
demand  of  rent  at  the  expiration  of  the  ex- 
tended time.    (Sauer  v.  Meyer,  87  Oal.  84.) 

Nonpayment,  right  of  removal  ol  buildings 
on  forfeiture  for.    See  post,  830. 
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41  Change  in  /Amount  of;  Fraud  in  Halaiian  to, 

228.  Rent  cannot  be  nused  by  notice  under 
the  statute  where  the  tenancy  is  for  a  fixed 
period.    (Canning  v.  Fibuahi  77  Oal.  196.) 

229.  Where  a  landlord  agreed  with  tenants 
of  a  store,  occupying  it  from  month  to  month, 
that  if  the^  would  remain  as  such  tenants, 
and  an  adjoining  vacant  store  should  be  rentea 
for  less  monthly  rent  than  they  were  paying, 
they  should  have  their  store  at  the  same  re- 
duced rental,  they  may  recover  back  the 
amount  of  overcharge  for  each  month  of  their 
occupancy  if  the  aajoining  store  was  in  fact 
rented  for  one  hundred  dollars  per  month  lees 
than  they  were  paying,  but  a  lease  thereof 
was  given  for  the  same  amount  of  rent,  with 
a  separate  written  agreement  for  a  rebate  of 
one  hundred  dollars  per  month,  for  the  pur- 
pose of  deceiving  them,  and  inducing  them  to 

Siy  the  same  rent  as  formerly.    (Oorson  y. 
erson,  86  GaL  433.) 

230.  To  substantiate  the  claim  of  fraudulent 
overcharge  of  rent  under  such  ajgreement,  it 
is  competent  for  the  tenants  to  introduce  in 
evidence  the  written  agreement  for  a  monthly 
rebate  of  rent  to  the  tenants  of  tiie  adjoining 
store.    (Corson  v.  Berson,  86  Oal.  433.) 

231.  Tenants  from  month  to  month  are  pre- 
sumed to  continue  their  rental  for  each  new 
month  upon  the  same  terms  as  for  the 
previous  month ;  and,  after  the  right  to  the 
reduction  of  rental  has  accrued  under  an 
agreement  therefor,  such  reduced  rate  must 
be  presumed  to  continue  for  each  succeeding 
month  of  their  occupancy,  though  the  agrees 
ment  for  reduction  of  the  montmy  rental  was 
for  no  stated  period.  (Corson  v.  Berson,  86 
Oal.  433.) 

232.  The  declaration  of  an  agent  of  the 
lessors  who  negotiated  the  lease  of  the  ad- 
joining store,  regarding  his  reasons  for  con- 
cealing the  true  amount  of  rental  and  drawing 
the  lease  for  a  higher  rate,  is  admissible 
against  each  of  the  lessors,  as  tending  to  prove 
fraud  on  their  part,  though  thev  were  a  part- 
nership, and  he  was  employed  by  only  one 
member  of  the  firm  to  negotiate  the  lease  for 
the  benefit  of  the  firm,  and  directed  by 
such  member  to  conceal  the  amount  of 
rental  from  the  tenants  whose  rights  were 
fraudulently  affected.  (Corson  v.  Berson,  86 
OaL  433.) 

233.  When  the  term  of  a  lease  has  expired, 
without  renewal  of  the  term,  and  the  tenants 
are  holding  from  month  to  month  at  the  same 
monthly  rental,  it  is  competent  for  the  parties 
to  the  lease  to  make  a  parol  agreement  tor  the 
reduction  of  rent,  or  as  to  the  continuance  of 
the  tenancy  for  any  period  not  exceeding  one 
year;  and  any  oral  evidence  as  to  what  oc- 
curred between  the  parties  in  relation  to  such 
agreement  is  admissible,  and  is  not  subject  to 
the  objection  that  it  tends  to  vary  the  terms 
of  the  written  lease.  cCk>rson  v.  Berson,  86 
Oal.  433.) 

Right  of  lessee  for  term  of  years  to  raise 
rent  of  monthly  tenant.    See  ante,  27. 

Repudiation  of  tenancy  by  notice  of  change 
in  terms.  See  Forcible  Entry  and  Unlawful 
Detainer,  108. 


5.  Aetiam  for. 


a.  Right  of;  Pleading!  in. 

234.  Action  for  rent,  eo  nomine,  cannot  bo 
maintained,  unless  relation  of  landlord  and 
tenant  exists  between  the  plaintiff  and  de- 
fendant.   (Warnock  v.  Harlow,  96  Cal.  298.) 

235.  To  enable  a  party  to  recover  rent  eo 
nomine,  he  must  show  that  the  defendant's 
possession  was  by  virtue  of  some  express  or 
implied  agreement.  (Ramirea  y.  Murray,  5 
Cal.  222.) 

Cited  96  Cal.  308. 

236.  It  seems,  if  a  man  sues  for  rent  for 
January  and  February,  he  is  not  to  be  denied 
a  right  of  recovery  for  either  month,  simply 
because  he  had  before  sued  for  rent  due  in 
January,  which  suit  was  still  pending. 
(Thompson  y.  Lyon,  14  OaL  39.) 

237.  Failure  of  complaint,  in  action  for  rent 
to  allege  performance,  or  an  excuse  for  the 
nonperformance  of  the  covenants  of  the  lease 
to  be  performed  on  the  part  of  the  lessor,  if 
error,  is  error  without  injury,  where  the  cove- 
nants are  set  up  in  a  countcotdaim  and  their 
breach  therein  alleged,  and  the  case  is  tried 
upon  the  issues  thus  raised.  (Gillaspie  v. 
Magans,  90  Oal.  90.) 

288.  Title  or  possession  of  real  estate  is  not 

{)ut  in  issue  in  an  action  to  recover  rent  id- 
eged  to  be  due  on  a  written  lease  by  an  an- 
swer denying  the  plaintiff 's  title  and  right  of 
possession,  and  alleging  the  title  and  right  of 
possession  to  be  in  some  one  else,  under 
whom  defendant  entered  and  held  possession. 
(Ghiradelli  v.  Greene,  56  Oal.  629.) 
Cited  66  Cal.  640. 

239.  Where  the  answer  of  the  defendant,  on 
a  claim  for  rent  in  arrear^  "  denies  that  he  is 
indebted  to  said  plaintiff  in  manner  and  form 
as  said  plaintiff  has  above  thereof  complained 
a|;ainst  him,  it  is  substantially  the  plea  of 
ml  debet  at  common  law,  and  under  it  the 
defendant  may  prove  an  eviction.  (McLarren 
v.  Spalding,  2  Cal.  510.)  . 

Reversed  10  Oal.  30;  21  Oal.  60. 

Limitation  of  actions  for  rents  and  profits. 
See  Statute  of  Limitations,  YI,  2,  c. 

Assumpsit  for  rents,  change  into  trespass 
for  mesne  profits.  See  Pleading  and  F^ractice, 
567,  et  seo. 

Use  and  occupation.  See  Use  and  Occupa- 
tion. 

b.  Parties ;  Interpleading  Adverse  daimanta. 

240.  Where  T.  and  0.  executed  a  joint  lease 
to  L.,  to  certain  premises,  and  it  was  specified 
in  the  lease  that  twenty  dollars  rent  should 
be  paid  to  T.  and  twenty  dollars  to  0.,  and  on 
breach  of  the  terms  of  the  lease  on  the  part 
of  the  lessee,  T.  and  0.,  the  lessors,  brougnt  a 
joint  suit  to  recover  the  rent  and  restitution 
of  the  premises,  held,  that  there  was  no  mis- 
joinder of  parties  plaintiff.  (Treat  v.  Liddell, 
10  Cal.  302.) 

241.  A  tenant  against  whom  conflicting 
claims  for  rent  are  made  may  interplead. 
(Schlttter  v.  Harvey,  65  Cal.  158.) 

Tenant,  interpleader  by.  See  Interpleader, 
6,  et  seq. 
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c.  Evidence;    Nonsait;     Instractiona    and 

Findings. 

242.  When  the  evidence  for  the  plaintiff  in 
an  action  for  rent  tends  to  show  a  right  of  re- 
covery in  him  for  any  amount  a  motion  for 
nonsuit  should  be  denied,  and  the  sufficiency 
of  the  evidence  should  be  left  to  the  jury. 
(Bonetti  v.  Treat,  91  Cal.  228.) 

248.  If  a  tenant  sued  for  rent  desires  to 
limit  the  recovery  in  any  event  to  the  amount 
of  rent  accrued  at  the  time  of  re-entry  by  the 
lessor  it  is  his  duty  to  ask  the  court  to  sub- 
mit to  the  jury  proper  instructions  upon  that 
matter.    (Bonetti  v.  Treat,  91  Oal.  223.) 

244.  In  an  action  for  rent  the  complaint 
alleged  a  written  lease  and  a  holding  over 
after  the  expiration  thereof.  The  court  found 
that  there  was  no  written  lease,  but  an  ex- 
press contract  from  year  to  year  to  pay  three 
hundred  dollars  per  annum.  Held,  the  find- 
ing is  not  supported  by  the  evidence;  and 
the  judgment  cannot  be  sustained  upon  the 
ground  there  was  no  implied  agreement  to 
pay  the  value  of  the  use  and  occupation,  be- 
cause the  court  does  not  find  what  was  the 
value.    (Le  Blanc  v.  Crawford,  60  Oal.  361.) 

Evidence  of  eviction  admissible  under  what 
answer.    See  ante,  239. 

Evidence  and  findings  where  illegal  oon- 
•ideration  set  up.    See  post,  IX,  5,  d. 

d«  Defenses  in. 

245.  A  tenant  in  possession  of  premises 
who  is  sued  in  ejectment  is  not  releaised  from 
liability  to  the  plaintiff  for  the  use  of  the 
premises  from  the  fact  that  he  has  paid  rent 
to  his  landlord.  If  compelled  to  pay  any 
further  sum  by  the  action,  he  can  nave  re- 
course upon  his  landlord  for  the  same.  (Xeane 
Y.  Cannovan,  21  Cal.  291.) 

24d  One  occupying  land  with  the  permis- 
sion of  another  cannot  avoid  the  payment  of 
the  value  of  its  use  and  occupation  on  the 
ground  that  the  latter  had  no  right  to  lease  it 
to  him.    (Reynolds  v.  Lewis,  59  Oal.  20.) 

247.  In  an  action  for  rent  the  defendant 
pleaded  that  the  premises  were  let  to  him  for 
the  purpose  of  being  used  as  houses  of  pros- 
titution, with  the  knowledge  and  consent  of 
the  plaintiff,  but  the  court  found  to  the  oon- 
trary.  Held,  the  evidence  sustains  the  find- 
ing.   (Trobock  v.  Oaro,  60  Cal.  304.) 

Eviction  as  defense  to  action  for  rent.  See 
post,  X. 

Counterclaim  for  dami^;es.  See  post,  IX, 
4,  e. 

Tender  of  rent,  effect  of  on  action.  See 
Forcible  Entry  and  Unlawful  Detainer,  271. 

e.  Setoff  of  Improvements ;  Counterclaim  for 

Damages. 

248.  Any  improvements  erected  by  defend- 
ant after  the  termination  of  his  tenancy  were 
at  his  own  risk,  and  he  is  not  entitled  to  their 
value  as  an  off^t.  (Gunn  v.  Pollock,  6  Cal. 
240.) 

249.  When  damages  have  been  sustained 
by  a  lessee  on  account  of  the  breach  of  a  cov- 
enant in  the  lease  by  the  lessor,  if  an  action 
for  rent  is  brought  the  lessee  may  elect  to 
recoup  his  damages  from  the  rent,  or  bring  a 


separate  action  therefor;  and  the  fact  that 
the  lessee  has  paid  the  rent  for  the  greater 
part  of  the  term  will  not  deprive  him  of  the 
right  to  recover  his  damages  for  the  entire 
term  by  way  of  counterclaim.  (McAlester  v. 
Landers,  70  Oal.  79.) 

260.  In  an  action  to  recover  rent  due  upon 
a  written  lease,  alleged  representations  of  the 
lessor  as  to  the  amount  that  certain  crops 
would  produce  are  matter  of  opinion,  and 
cannot  oe  regarded  as  fraudulent.  A  fraudu- 
lent representation  as  to  the  number  of  acres 
in  the  land  is  proper  matter  of  counterclaim 
to  reduce  the  stipulated  rent  by  the  amount 
of  damage  actually  sustained ;  but  if  no  such 
counterclaim  is  pleaded,  and  there  is  no 
averment  of  damage  by  reason  of  the  repre- 
sentations, the  alleged  fraud  is  no  defense. 
(Holton  V.  :Noble,  83  Cal.  7.) 

X*  BvietloB  of  Tenant. 

251.  Plaintiff  sued  for  rent,  claimed  upon  a 
lease  to  defendant  of  a  store  in  the  city  of 
Sacramento,  and  certain  stands  for  the  sale 
of  goods,  which  were  erected  upon  the  side- 
walk of  a  pubUc  street  of  the  city;  the  latter 
were  removed  shortly  after  the  commence- 
ment of  the  lease,  by  order  of  the  city  author- 
ities, and  defendant  plead  this  removal  in 
defense  of  the  claim  for  rent.  Held,  that  the 
removal  was  no  eviction;  that  the  rk^ht 
leased  was  a  mere  privilege,  held  at  the  suffer- 
ance of  the  citv,  of  which  the  position  of  the 
stands  upon  the  street  was  notice ;  and  that 
defendant  took  the  lease  subject  to  the  risk 
of  removal*  (McLarren  y*  Spalding,  2  CaL 
610.) 

252.  The  lessee  should  have  protected  him- 
self by  covenants  in  such  case.  (McLarren  v. 
Spaldmg,  2  Oal.  510.) 

253.  The  defendant  leased  land  to  the  plain- 
tiff upon  which  there  was  a  stream  of  water : 
and  the  next  day,  in  an  action  commenced 
prior  to  the  lease  dv  the  San  Jos6  Water  Com- 
pany, in  which,  nowever,  no  notice  of  lis 
pendens  had  been  filed,  consented  to  a  decree 
for  the  condemnation  of  the  water,  and  the 
water  company  afterward  appropriated  the 
water  of  the  stream.  In  an  action  for  dam- 
ages for  the  loss  of  the  water,  held,  that,  as 
the  defendant's  lease  antedated  the  decree, 
and  he  had  no  notice,  actual  or  constructive, 
of  the  pendency  of  the  action,  he  was  not 
affected  by  it;  and  that,  as  the  defendant  had 
not  participated  in  the  diversion  of  the  water, 
or  done  anv  thing  beyond  consenting  to  the 
entry  of  a  decree  against  himself,  which  could 
not  in  any  way  affect  the  rishts  ot  the  plaintiff, 
there  was  no  eviction.  (Sullivan  v«  Beards- 
ley,  55  Cal.  608.) 

254.  To  constitute  a  partial  eviction  in 
such  a  case  as  the  one  stated  it  would  be 
necessary  for  the  plaintiff  to  show  that  the 
water  company  had  established  a  right  to 
divert  the  water  by  a  title  prior  to  that  of  the 

Elaintiff,  or  that  the  defendent  had  at  least 
ad  some  agency  in  diverting  it.    (Sullivan 
V.  Beardsley,  55  Oal.  608.) 

255.  If  the  tenant  is  evicted  by  a  wrons- 
doer  the  landlord  is  not  bound  to  indemnity 
him.    (Schilling  v.  Holmes,  23  CaL  227.) 
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250.  If  a  stranger  intnides  upon  the  prem- 
ifles  and  takes  possession,  either  fordDly  or 
otherwise,  it  is  the  duty  of  the  tenant  to  take 
proper  legal  proceedings  to  regain  the  posses- 
sion, BO  that  he  may  surrender  the  same  to  the 
landlord.    (Schilling  v.  Holmes,  28  Gal.  227.) 

257.  The  tenant  is  liable  to  pay  rent  until 
he  has  restored  full  and  complete  possession 
to  the  landlord,  and  his  liability  to  pay  the  rent 
is  not  discharged  by  an  eviction,  unless  under 
a  title  superior  to  the  landlord's,  or  bv  some 
agency  of  the  landlord.  (Schilling  y.  Holmes, 
23  Cal.  227.) 

258.  The  notice  by  a  tenant  to  his  landlord 
of  proceedings  to  evict  him  may  be  oraL 
(Wheelock  v.  Warschauer,  21  OaL  309.) 

250.  If  a  tenant  is  forcibl:^  evicted  from  a 
substantial  part  of  the  demised  premises  bv 
the  landlord,  and  the  lease  is  not  terminated, 
but  the  tenant  still  continues  to  occupy, 
under  the  lease,  the  part  of  which  he  retams 
possession,  the  tenant  cannot  be  compelled  to 
pay  the  rent  reserved,  for,  in  such  case,  there 
can  be  no  apportionment  of  rent.  (Skaggs  v. 
Emerson,  50  Cal.  8.) 
Cited  76  Cal.  127 ;  82  Cal.  641. 

260.  An  eviction  of  the  tenant  by  title  para- 
mount determines  the  tenancy*  (Wheelock 
V.  Warschauer,  34  Cal.  265.) 

261.  If  the  tenant  is  evicted  by  paramount 
title,  in  an  action  in  which  the  landlord  de- 
fends in  the  tenant's  name,  and  the  landlord 
afterwards  sues  the  tenant,  the  judgment  and 
proceedings  on  the  writ  in  the  action  in  which 
the  tenant  was  evicted  are  competent  evi- 
dence for  the  tenant  to  show  a  termination  of 
the  tenancy.  (Wheelock  v.  Warschauer,  34 
Cal.  265.) 

262.  The  rale  which  estops  a  tenant  from 
disputing  his  landlord's  title  does  not  prevent 
him  from  showins  that  the  tenancy  has  been 
determined,  and  he  may  treat  an  eviction, 
with  notice,  by  one  having  an  adverse  title,  as 
a  termination  of  the  tenancjr,  and  thus  resist 
any  claim  by  the  landlord  either  for  rent  or 
possession.  (Wheelock  y.  Warschauer,  21 
Cal.  309.) 

263.  If  the  tenant  is  evicted  by  a  stranger 
under  title  paramount,  and  then  entcoii  as  a 
tenant  of  the  evictor,  the  last  entry  does  not 
have  the  effect  of  re-establishing  the  tenancy 
that  had  been  destroyed  by  the  eviction. 
(Wheelock  v.  Warschauer,  84  OaL  265.) 

264.  If  the  tenant  is  evicted  by  title  para- 
mount, and  the  landlord  defends  the  action, 
and  after  the  eviction  appeals,  the  taking  of 
the  appeal  does  not  restore  the  relation  of 
landloni  and  tenant,  which  had  been  de- 
stroyed by  the  eviction,  so  as  to  enable  the 
landlord  to  commence  an  action  against  the 
tenant  for  holding  over,  if  such  action  is 
commenced  before  a  reversal  of  the  judgment. 
( Wheelock  V.  Warschauer,  84  Cal.  265.) 

Evidence  of  eviction  under  plea  of  nil  debet 
in  action  for  rent.    See  ante,  239. 

Eviction  terminates  lease.  See  Forcible 
Entry  and  Unlawful  Detainer,  122,  et  seq. 

Eviction,  effect  of  on  right  to  rent.  See 
Landlord  and  Tenant,  125. 

Eviction  as  defense.  See  Forcible  Entry 
and  Unlawful  Detaineri  272,  et  seq. 


XL  SwrreBiler«  CwieellatloB,  or  Ateatai- 

meat. 

265.  A  surrender  is  the  yielding  up  of  an 
estate  for  life  or  years  to  the  reversioner  or  re- 
mainderman ;  and  under  the  statute  of  frauds 
it  can  be  done  only  by  express  consent  of  the 
parties  in  writing,  or  bj  operation  of  law 
when  the  acts  of  Uie  parties  imply  that  both 
have  consented,  and  are  such  as  they  would 
be  estopped  from  disputing,  and  which  would 
not  be  valid  unless  the  term  were  ended. 
(Welcome  v.  Hess,  90  Cal.  507.) 

266.  Surrender  of  lease  by  operation  of  law 
results  from  acts  which  imply  mutual  consent 
to  the  surrender,  independently  of  the  inten- 
tion of  the  parties  that  their  acts  shall  have 
that  effect,  and  is  by  way  of  estoppeU  (Wel- 
come V.  Hess,  90  Cal.  507.) 

267.  The  resumption  of  the  possession  of 
the  leased  premises  by  the  landlord  with  the 
acquiescence  of  the  tenant,  or  the  giving  of  a 
new  lease,  or  any  act  which  will  amount  to  an 
eviction,  will  estop  the  landlord,  and  render 
a  formal  surrender  unnecessary.  (Weloome 
V.  Hess,  90  Gal.  507.) 

268.  An  agreement  to  surrender  a  part  of 
the  leased  premises  for  the  purpose  of  giving  a 
clear  title  to  the  purchasers  of  sudi  part  can- 
not affect  the  rights  of  a  purchaser  trom  the 
lessor  of  another  part  of  the  premises  which 
are  expressly  reserved  from  the  surrender, 
such  purchaser  beine  no  party  to  the  agree- 
ment. Such  surrender  of  part  of  the  Tease 
does  not  have  the  effect  to  cancel  the  whole 
lease.    (Dreyfus  v.  Hirt,  82  Cal.  621.) 

269.  The  conditional  surrender  of  the  leased 

S remises  by  the  lessee  does  not  operate  as  a 
issolution  of  the  tenancy,  if  the  oonditions 
of  the  surrender  on  the  part  of  the  lessee  are 
not  fulfilled,  and  the  surrender  is  not  in  writ- 
ing, as  required  by  the  statute  of  frauds. 
(Bonetti  v.  Treat,  91  Cal.  225.) 

270.  Surrender  of  leasehold  estate  operates 
as  a  merger  in  fee,  but  this  cannot  be  suffered 
to  defeat  the  light  of  a  third  party  whose 
rights  intervened  before  the  meiger  took 
effect,    ((iaekill  y.  Trainer,  8  Cal.  834.) 

271.  Where,  by  the  terms  of  the  lease,  the 
only  compensation  to  the  landlord  lor  an  im- 

Srovement  made  by  him  for  the  tenants'  bene- 
t  is  to  be  made  from  the  rents  reserved  in 
the  lease,  the  landlord,  by  accepting  the  sur- 
render of  the  leased  premises,  is  estopped 
from  claiming  damages  for  tHe  expense  oi  the 
improvement,  although  it  may  have  added 
nothing  to  the  value  of  the  premises.  (Wel- 
come y.  Hess,  90  Cal.  607.) 

272.  A  lessee  cannot  acknowledge  a  forfeit- 
ure of  the  lease,  after  the  levy  of  an  execution 
upon  his  interest  in  the  lease,  so  as  to  affect 
the  rights  of  the  execution  creditor.  The  title 
under  the  execution  sale  will  relate  back  to 
the  date  of  the  levy  as  against  such  admowl- 
edgment,  especially  if  there  does  not  appear 
to  DO  any  other  ground  or  consideration  for 
the  acknowled^ent  than  to  defeat  tiie  rights 
of  the  execution  creditor.  (Famum  y.  Hef- 
ner, 79  Cal.  575.) 

273.  Consequence  of  entering  into  contract 
can  only  be  avoided  by  showing  some  fraud 
or  mistake  which  would  have  l^en  sufficient 
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to  set  aside  the  lease  itself  in  an  action  npon 
a  lease,  where  the  qnestion  of  title  is  not  in- 
Tolved  and  cannot  he  raised.     (Mason  t* 
Wolff,  40  Cal.  246.) 
Cited  81  CaU  642;  9  Mont.  634. 

Removal  of  buildings  on  surrender  of  lease* 
See  post,  326,  et  seq. 

Duty  of  tenant  to  surrender  on  expiration 
of  term.    See  post,  XIII,  2. 

Surrender  by  assignee  of  lessee  to  lesson 
See  ante,  158. 

274.  When  the  relation  of  landlord  and  ten- 
ant is  once  establiriied,  that  relation  is  not 
destroyed  by  an  assignment  of  the  leasehold 
estate  from  ^e  lessee  to  the  lessor,  and  a 
oanoellation<of  the  lease,  and  a  release  of  the 
tenant  from  future  liability,  but  these  acts 
must  be  accompanied  by  a  surrender  of  the 
demised  premises  to  the  lessor.  (Kower  v. 
Gluck,  S3  Cal.  401.) 
Cited  72  Cal.  608. 

276.  Agreement  of  cancellation  of  lease  of 
ditch,  and  the  surrender  of  the  possession  to 
the  lessor,  is  sufficient  evidence  of  the  surren- 
der of  such  possession,  although  it  does  not 
appear  that  there  was  a  consideration  ex- 
pressed in  such  instrument  of  cancellation 
and  surrender.  (Burke  v.  Table  Mountain 
Co.,  12  Cal.  403.) 

Neither  can  cancel  without  oonsent  of  the 
other.    See  ante,  IL 

276.  If  the  landlord,  after  the  lease  is  exe- 
cuted, cannot  give  the  tenant  possession  of  all 
the  demised  premises,  and  the  tenant  accepts 
of  and  enters  into  possession  of  a  part,  this  is 
an  abandonment  of  the  contract  oi  lease,  and 
a  waiver  of  its  terms,  and  the  landlord,  not- 
withstanding the  lease,  may  maintain  eject- 
ment to  recover  that  portion  of  the  leased 
property  which  he  could  not  deliver  to  the 
tenant.  (Camarillo  v.  Fenlon,  49  Cal.  202.) 
Cited  60  Cal.  6;  76  Cal.  127;  80  Cal.  264;  82 

Cal.  641. 

277.  Tenant  cannot  abandon  his  title ;  and 
notwithstanding  he  has  gone  out  of  posses- 
sion, unless  the  surrender  is  accepted  b^  the 
landlord,  his  right  of  possession  continues 
during  the  term.  (Welcome  v.  Hess,  00  Cal. 
607.) 

278.  Where  tenants  leased  a  building  for  a 
term  of  years  as  a  store,  and  abandoned  the 
premises  after  one  year's  occupation  thereof, 
sending  the  keys  to  the  landlord^  the  acts  of 
the  landlord  m  taking  possession  of  the 
premises  and  reletting  tnem  for  a  period 
longer  than  the  remainder  of  the  term,  with- 
out notifying  the  original  lessees  that  he 
should  do  so  on  their  account,  and  without 
notifying  them  that  he  should  continue  to 
hold  them  liable  for  the  rent,  show  an  ac- 
ceptance by  the  landlord  of  the  surrender, 
and  he  is  estopped  from  densring  it.  (Wel- 
come V.  Hess,  90  Cal.  607.) 

279.  Where  tenant  abandons  leased  premises 
without  consent  of  his  landlord,  the  taking 
possession  of  the  premises  by  the  landlord 
against  his  wish  and  the  reletting  of  the 
property  thereafter  to  another  tenant  do  not 
constitute  a  surrender  and  termination  of  the 
lease.  (Respinl  v.  Porto,  89  Cal.  464.) 
Distinguished  90  Cal.  614. 


280.  The  abandonment  of  leased  premises 
and  a  declaration  of  intention  bv  the  lessee 
not  to  pay  anv  more  rent,  without  lawful 
cause,  and  witnout  the  consent,  express  or 
implied,  of  the  lessor,  does  not  change  the  re- 
lation of  lessor  and  lessee,  nor  discharge  the 
lessee  from  the  obligation  of  his  covenant  to 
pay  rent,  nor  add  any  thing  to  the  ordinary 
remedies  for  breach  of  the  covenants  of  the 
lease,  although  the  lessor  may.  relet  the 
premises  for  the  benefit  of  the  original  ten- 
ant.   (Estote  of  Bell,  86  Cal.  119.) 

281.  Where  leased  premises  are  unlawfully 
abandoned  by  a  tenant,  and  the  tenancy  is 
only  terminated  by  the  lessor's  notice  to  quit 
or  pay  the  rent,  and  his  re-entry  under  the 
terms  of  the  lease  for  breach  of  ito  covenants, 
the  tenant  is  liable  at  least  for  that  part 
of  the  rent  which  had  accrued  up  to  the  time 
of  the  re-entry.  (Bonetti  v.  Treat,  91  Cal. 
226.) 

282.  A  landlord,  upon  a  wrongful  abandon- 
ment of  the  leased  premises  by  the  tenant, 
may  elect  not  to  meddle  with  the  property 
and  recover  the  full  rent  for  the  term ;  but  if 
he  relets  the  premises  to  another  tenant,  he 
can  recover  as  damages  for  the  breach  only 
the  difference  between  the  rent  he  was  to  re- 
ceive and  the  rent  actuallv  received  from  the 
subsequent  tenant,  provided  there  has  been 
good  faith  in  the  reletting.  (Respini  v. 
Porta,  89  Cal.  464.) 

283.  The  right  of  a  landlord  to  damages  for 
the  abandonment  of  the  leased  premises  by 
the  tenant  is  measured  by  the  provisions  of 
section  3300,  and  not  by  section  3302  of  the 
CHvil  Code.    (Respini  v.  Porta,  89  Cal.  464.) 

284.  The  fact  that  between  the  time  of  the 
abandonment  of  the  premises  and  the  trial  of 
the  action  the  amount  of  damage  resulting 
from  the  lessee's  breach  of  his  obligation  had 
increased  would  not  warrant  the  trial  court 
in  allowing  for  loss  upon  any  subsequent  in- 
stallments of  rent,  where  no  claim  was  made 
in  the  complaint  for  any  thing  beyond  the 
amount  of  the  first  installment  of  rent  falling 
due  after  the  abandonment.  (Respini  v. 
Porta,  89  Cal.  464.) 

286.  The  fact  that  a  lessee  has  abandoned 
the  leased  premises  and  repudiated  the  lease 
without  lawful  excuse,  and  without  the  con- 
sent of  the  lessor,  prior  to  an  adjudication  of 
insolvency  of  the  lessee,  does  not  render  a 
claim  for  unliquidated  damages  for  repudia- 
tion of  the  lease,  beyond  the  rent  of  the 
promises  up  to  the  time  of  the  insolvency, 
provable  as  a  debt  against  the  estate  of  the 
msolvent.    (Estate  of  Bell,  86  Cal.  119.) 

Untenantable  condition  of  premises.    See 

ante,  VIII,  1. 
Surrender  by  assignee  of  lessee.    See  ante. 

Failure  of  lessor  to  give  possession  justifies. 
See  ante  V  1. 

Lessee',  abandonment  by.    See  Croppers,  8. 

Surrender  of  lease,  partnership  between 
lessor  and  lessee,  effect  of  as.  See  Partner^ 
ship,  106,  et  seq. 

landlord  entering  into  partneiahip  with 
lessee.    See  Partnership,  YlL 
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xn.  Deatli  #f  LeMor  or  Les§e6* 

286.  Where  the  defendant  held  as  tenant 
under  J.  8.  in  his  lifetime,  under  whom,  as 
his  heir  at  law.  the  plaintiff  claimed  as  land- 
lord, hut  the  defendant  refused  to  recognize 
him  as  such,  held,  that  this  refusal  terminated 
the  tenancy,  and  overweighed  the  presump- 
tion of  a  contract  between  him  (defendant) 
and  the  plaintiff.  (Sampson  v.  Schaeffer,  8 
Cal.  196.) 

287.  A  lease  for  a  fixed  period  expires  at  the 
end  of  that  period,  notwithstanding  the  death 
of  the  lessee  before  the  expiration  of  the 
term.    (Hihn  y.  Mangenberg,  89  Cal.  268.) 

288.  The  fact  that  no  administration  is  had 
upon  the  estate  of  a  lessee  who  dies  before  the 
expiration  of  the  term  cannot  prolong  the 
term ;  and  his  surviving  widow  cannot  defend 
an  action  of  ejectment  on  that  ground  after 
the  lapse  of  the  term  fixed  by  the  lease. 
(Hihn  Y.  Mangenberg,  89  Cal.  268.) 

Death  terminates  tenancy  at  will  or  suffer- 
ance.   See  post,  XIII,  1. 

xm*  Determlnatloii  of  Tenaiiey* 

/.  Expiration  of  Term  and  Motico  to  Quit;  Acta 
Wiiich  Operato  to  Terminato. 

289.  A  tenancy  for  a  fixed  period  expires  of 
itself  at  the  end  of  the  period ;  and  a  notice 
to  terminate  it  is  onneoessary.  (Canning  y. 
Fibush,  77Cal.l96.) 

Cited  89  Cal.  270;  91  Cal.  697;  98  Cal.  425. 

290.  A  landlord  who  has  leased  premises 
for  a  fixed  term  has  a  right  to  re-enter  upon 
the  expiration  of  the  term,  and  to  maintain 
an  action  for  possession  without  previous 
notice  to  quit,  or  demand  for  possession  after 
the  expiration  of  the  term.  (McKissick  y. 
Ashby,  98  Cal.  422.) 

291.  A  lease  for  a  specified  period  of  time, 
as  for  one  month,  creates  an  estate  substan- 
tially different  from  that  created  by  a  lease 
for  an  indefinite  period,  with  rent  payable 
monthly,  or  by  a  lease  from  month  to  month. 
"Where  the  time  is  specified  the  lease  termi- 
nates by  the  mere  lapse  of  time.  No  notice  is 
necessary  to  entitle  the  landlord  to  re-enter, 
or  to  enable  him  to  recover  x>osse8sion.  But 
where  the  lease  is  from  month  to  month  the 
lease  does  not  terminate  by  the  mere  lapse  of 
time ;  neither  party  can  terminate  the  rela- 
tion without  notice  to  the  other  in  advance. 
(Stoppelkamp  v.  Mangeot,  42  Cal.  316.) 
Cited  91  Cal.  597. 

Expiration  of  fixed  term.    See  ante,  88. 
Time  of  expiration,  construction  of  lease  as 
to.    See  ante,  24. 

292.  A  lease  of  a  lot  of  land  at  a  certain 
rent  reserved,  provided  that  at  the  expiration 
of  the  term  the  lessees  should  have  the  right 
to  remove  from  the  premises  all  buildings  and 
improvements  by  them  put  on  the  land  after 
the  date  of  the  lease,  unless  the  lessor  ediould 
pay  for  the  same,  and  that  the  value  of  the 
same  should  be  ascertained  by  two  persons, 
one  appointed  by  the  plaintiff  and  one  by  the 
defendant,  and,  in  case  of  a  disagreement,  a 
third  by  the  two,  and  that  the  lessor  should 
not  take  possession  except  on  payment  of  the 
value  of  tne  improvements,  ana  that  he  should 
give  the  lessees  thirty  days'  notice  of  his  in- 


tention to  take  possession  of  the  premises. 
Held,  that  the  leasehold  bec»ame  determined 
b^  the  lenor's  thirty  da^s'  notice  to  quit,  and 
his  offer  to  perform  on  his  part,  and  his  tender 
of  the  full  value  of  the  improvements.  (Con- 
ner v.  Jones,  28  Cal.  59.) 

293.  A  landlord  cannot  maintain  an  action 
to  recover  possession  of  land  from  a  tenant  at 
will  without  first  giving  him  notice  to  quit. 
(Frisbie  y.  Price,  2?  Cal.  253.) 

Cited  75  Cal.  345. 

294.  The  death  of  the  landlord  terminates 
a  tenancy  at  sufferance  or  at  will,  and  there- 
after the  possession  of  the  tenant  is  wrongful 
as  aninst  his  heirs,  who  become  vested  with 
a  riffnt  of  entry,  and  may  maintain  ejectment 
without  previously  servine  a  notice  to  <ndt  or 
demanding  possession  of  tne  tenant.  (Joy  y. 
McKay,  70  Cal.  145.) 

295.  Independent  of  the  statute,  the  tenant 
at  sufferance  is  not  entitled  to  notice  to  quit. 
(Hauxhurst  y.  Lobree.  38  Cal.  563.) 

Cited  70  Cal.  446;  73  Cal.  840. 

296.  The  statute  of  1861,  relating  to  land- 
lords and  tenants,  has  not  changed  the  rule, 
but  the  remedies  therein  provioed  are  cumu- 
lative.    (Hauxhurst  y.  Lobree,  38  Cal.  563.) 

297.  Notice  to  quit  is  not  necessary  where 
the  relation  of  landlord  and  tenant  does  not 
exist.    (Kilbum  y.  Ritchie,  2  Cal.  145.) 
Cited  22  Cal.  229;  70  Cal.  446. 

298.  Mere  trespasser,  or  one  occupying  un- 
der mere  permission,  without  consiaeration. 
and  which  has  been  revoked,  is  not  entitled 
to  notice  to  quit  or  demand  of  possession  be- 
fore suit.    (Gladwin  v.  Stebbins»  2  CsJ.  103. ) 

299.  Where  tenant  at  will  denies  his  land- 
lord's title^  and  sets  up  title  in  himself,  he 
cannot  avail  himself  of  the  fact  that  his  ten- 
ancy was  not  terminated  by  notice.  (Von 
Glahn  y.  Brennan,  81  Cal.  261.) 

Cited  8  Wash.  360. 

300.  If  a  tenant  at  will  at  all  times  claims 
the  premises  as  his  own,  and  assumes  to  con- 
vey them  away  to  a  third  party,  and  in  his 
answer  denies  the  right  of  the  lessor,  he  can- 
not claim  that  the  tenancy  still  exists,  and 
that  he  is  entitled  to  notice  to  quit.  (Simp- 
son y.  Applegate,  75  Cal.  342. ) 

Cited  87  Cal.  264;  92  Cal.  430. 

301.  If  a  tenant  denies  his  landlord's  title 
the  denial  makes  him  a  trespasser,  and  he  is 
not  entitled  to  notice  to  quit  before  the  com- 
mencement of  an  action  by  the  landlord  to 
recover  possession  of  the  premises.  (Bolton 
V.  Landers  (No.  1),  27  Cal.  104.) 

Cited  38  Cal.  512;  75  Cal.  345. 

302.  A  notice  to  a  tenant  to  ouit  which  pur- 
ports to  come  from  the  landlora,  and  is  signed 
m  his  name  by  an  attorney  who  had  authority 
to  sign  it,  is  valid.  No  written  authorisation 
of  the  attorney  is  necessary ;  and  if  the  tenant 
questions  the  attorney's  authority  he  does  so 
at  his  own  risk  if  the  authority  is  proven  in 
an  action  for  unlawful  detainer.  (Telton  v. 
MiUard,  81  Cal.  540.) 

303.  When  the  notice  to  quit,  in  order  to 
enable  the  landlord  to  determine  the  tenancy, 
is  served  on  the  original  lessee,  that  notice 

I  binds  the  under-tenants  who  acquire  posses- 
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Bion  from  the  tenant  after  its  service.   (Schil- 
ling y.  Holmes,  23  Gal.  227.) 

Notice  to  quit,  unnecessary  where  tenant 
denies  landlord's  title.    8ee  ante,  120. 

Notice  to  quit  in  tenancy  at  will.  See  ante, 
86. 

Notice  to  quit,  objection  of  want  of,  when 
to  be  taken.    See  Appeals,  2464. 

Eviction,  whether  determines  tenancy, 
oee  ante,  jl. 

Death  of  lessee,  effect  of.    See  ante,  XXL 

Destruction  of  property,  effect  of  on  lease. 
See  ante,  YIII,  8. 

RefuftEu  to  recognise  heir  of  lessor.  See 
ante,  286. 

Forfeiture  for  waste.    See  "Waste. 

What  acts  determine  relationship.  See 
Forcible  Entry  and  Unlawful  Detainer,  107. 

Option  to  terminate  lease.   See  Croppers,  7. 

Forfeiture,  remedy  for.  See  lorcible  En- 
try and  Unlawful  Detainer,  110. 

Forfeiture  of  lease  from  state,  how  asserted. 
See  Forcible  Entry  and  Unlawful  Detainer, 
VI,  9. 

Renewal  of  lease.    See  x>08t,  XV. 

Receiving  rent  from  tenant  holding  over  as 
a  renewal.    See  x>ost,  XV. 

2.  Duty  to  Surrender  Premfeee;  Tenant  Holding 

0¥er,  Liability  ot 

804.  One  of  the  most  imx>ortant  duties  of 
tenant  is  to  peaoeablv  and  quietly  surrender 
the  premises  to  the  landlord  as  soon  as  the 
tenancy  has  expired.  (Schilling  v.  Holmes, 
28  Cal.  227.) 

805.  If  it  be  assumed  that  the  law  justifies 
a  tenant  in  refusing  to  surrender  possession 
of  the  demised  premises  to  his  landlord,  on 
the  ground  that  the  landlord  falsely  repre- 
sent^ himself  to  be  the  owner  of  the  prop- 
erty, it  must  not  only  be  found  that  this  false 
representation  was  made,  but  that  the  tenant 
was  induced  by  the  fraud  to  accept  the  lease. 
(Oamarillo  v.  Fenlon,  49  Cal.  207.) 

806.  A  party  who  accepts  a  lease  cannot 
lawfully  refuse  to  surrender  possession  of  the 
demised  premises  at  the  expiration  of  the 
term,  on  the  ground  that  there  was  a  prior 
agrtement  under  which  the  lessee  mieht  nave 
held  if  he  had  not  taken  a  lease.  (McCreary 
T.  Marston,  56  Cal.  408.) 

807.  In  an  action  by  a  lessor  for  damans 
for  breach  of  covenant  to  surrender,  the  plain- 
tiff is  not  entitled,  under  section  8288  of  the 
Civil  Code,  to  recover  interest  on  the  dam- 
ages awarded  on  the  ground  that  the  with- 
holding was  oppressive,  because  such  interest 
is  only  recoverable  in  cases  not  arising  from 
contract.    (Cobum  v.  Goodall,  72  Cal.  498.) 

808.  In  an  action  by  a  lessor  to  recover  dam- 
ages for  the  breach  of  a  covenant  in  the  lease 
to  surrender  the  demised  premises  at  the 
expiration  of  tiie  term  the  plaintiff  is  not  en- 
titled, under  section  8287  of  the  Civil  Code, 
to  lecover  interest  on  the  damages  awarded 
him  for  the  unlawful  withholding,  because 
such  damages  are  unliquidated  and  uncertain, 
and  can  only  be  made  certain  by  proof  and 
adjudication.  (Cobum  v.  Goodall,  72  Cal. 
498.) 

809.  On  a  review  of  the  evidence,  held,  that 
the  finding  that  the  defendants  continued  in 


possession  of  the  demised  premises  from  the 
.expiration  of  the  lease  until  the  commence- 
ment of  the  action  was  sustained,  and  that 
the  evidence  tending  to  show  the  amount  of 
the  damages  caused  by  the  withholding  wa» 

Sroperly  admitted.    (Cobum  v.  GoodiJl,  12 
!al.  498.) 

810.  Where  the  lessee  continues  in  posses- 
sion of  the  premises  after  the  expiration  of 
the  lease  he  does  not  cease  to  be  a  tenant  in 
possession,  or  acquire  any  right  to  use  the 
property  without  paying  for  it,  and  he  i» 
liable  to  a  purchaser  under  the  foreclosure  of 
a  mortgage  upon  a  half  interest  in  the  prem- 
ises, made  prior  to  the  lease,  for  one-half  of 
the  value  ot  the  use  and  occupation  of  the 
premises  for  the  period  during  which  he  held 
over.    (Harris  v.  Foster,  97  (Jal.  292.) 

Liquidated  damages  in  agreement  for  sur* 
render  of  lease.    See  Damages,  80. 

Tenant  holding  over  is  not  tenant  at  will. 
See  ante,  89. 

Tenant  holding  over  becomes  tenant  by 
sufferance.    See  ante.  III,  8. 

Tenant  holding  over  becomes  tenant  from 
month  to  month.    See  ante,  81. 

Tenant  holding  over  cannot  deny  title.  See 
ante,  108. 

8.  Actions  6/  Landlord  to  Rocowr. 

811.  If  the  landlord  ^ve  notice  to  quit  im* 
mediately  upon  the  expiration  of  the  tenant 'a 
term,  and  the  tenant  hold  over,  the  landlord 
may  maintain  ejectment  without  waiting  one 
month  after  the  notice.  (Moore  v.  Morrow, 
28  Cal.  561.) 

812.  The  landlord  is  not  required  to  wait 
one  month  after  notice  to  the  tenant  to  quit 
before  bringing  ejectment  to  remove  the  ten- 
ant, unless,  by  the  laches  of  the  landlord,  the 
relation  of  tenancy  by  sufferance  has  been  es* 
tablished.    (Moore  v.  Morrow,  28  Cal.  651.) 

818.  Under  a  lease  providing  for  the  pay- 
ment of  rent  monthly  in  advance,  and  for  a 
right  of  re-entry  by  the  landlord  if  any  rent 
should  be  due  and  unpaid  for  ten  days  after 
the  same  should  have  been  paid,  and  giving 
the  lessee  the  right  to  sublet,  where  the  lessor 
agreed  with  the  lessee  that  the  rent  due  for 
three  months  should  stand  unpaid  until  the 
first  of  the  next  month,  and  demanded  of  the 
sublessee  the  rent  due  on  the  first  of  such 
month,  an  action  of  ejectment  against  the 
sublessee,  commenced  four  days  after  the  de- 
mand, is  prematurely  brought.  (Sauer  v. 
Meyer,  87  Cal.  84.) 

814.  If  the  complaint  in  an  action  to  re- 
move the  lessee  from  the  demi^d  premises,  on 
the  ground  of  a  forfeiture  of  the  term  for  non- 
payment of  rent,  alleges  generally  that  a  de- 
mand for  rent  was  duly  made  of  the  defend- 
ants on  the  premises,  an  answer  denying  that 
the  plaintiffs  demanded  of  defendants  the 
payment  of  the  rent  is  sufficient  as  a  denial. 
(McGlynn  v.  Moore,  26  Cal.  884.) 

816.  A  lessee  admits  the  authority  of  his 
lessor  by  taking  a  lease,  and  no  averment  of 
the  lessor's  rieht  to  lease  is  necessaiy  as 
against  him.    (Morse  v.  Roberts,  2  Cal.  516.) 

816.  A  complaint  which  alleges  in  substance 
that  plaintiff  had  leased  certain  premises  to 
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defendant  yearij,  at  a  certain  annual  rent, 
that  before  the  expiration  of  the  laat  year  he 
notified  defendant  that  he  would  noc  renew 
the  lease,  and  requested  him  to  surrender  and 
vacate  the  premises,  which  he  refused  and  still 
refuses  to  do,  and  has  withheld,  and  still  with- 
holds, the  possession  thereof,  to  plaintiff's 
damage  in  a  specified  sum,  and  has  failed  and 
refused  to  pay  the  rent  for  the  last  year,  and 
praying  Judgment  for  possession  of  tne  prem- 
ises, damaffes,  and  rent  due,  states  a  cause  of 
action,  and  is  sufficient  to  support  findinfss 
and  judgment  for  the  plaintiff.  (McKissid^ 
Y.  Ashby,  98  Gal.  422.) 

817.  The  averment  that  defendant  has  with- 
held, and  still  withholds,  the  possession  of 
the  premises  from  the  plaintiff  implies  that 
plaintiff  is  in  jKMsession,  and  is  a  sufficient 
averment  of  that  fact  as  against  a  general  de- 
murrer, in  the  absence  of  a  demurrer  that  the 
complaint  is  ambisuous  or  uncertain  in  that 
regard.    (McKissick  v.  Ashby,  98  Gal.  422.) 

818.  Landlord  makes  out  prima  facie  case 
by  production  of  his  lease,  in  ejectment 
against  a  tenant  who  was  in  possession  when 
he  gave  the  lease,  and  the  burden  is  cast  on 
the  tenant,  if  he  depends  on  the  ground  of 
paramount  title  in  nimself  or  another,  of 

I>roving  such  title,  and,  if  he  fails  to  do  so,  the 
andlord  must  prevail.   (Holloway  v.  Galliac, 
47  Gal.  474.) 

Production  of  lease  makes  out  a  prima  facie 
See  ante,  116. 


319«  In  an  action  by  a  landlord  to  recover 
the  possession  of  premises  held  by  a  tenant 
after  the  expiration  of  the  term  it  is  proper 
for  the  plaintiff  to  show  that  the  defendant 
oontinued  in  the  occupancy  of  the  land,  and 
was  withholding  its  possession  from  him. 
(McKissick  v.  Ashby,  98  Gal.  422.) 

820.  Such  action  could  be  maintained  with- 
out a  showing  of  priority  with  the  govern- 
ment; and  it  cannot  be  error  prejudicial  to 
the  defendant  for  plaintiff  to  be  permitt^  to 
prove  his  priority  with  the  government  of  the 
United  States  by  producing  in  evidence  a 
certificate  of  the  register  of  the  local  land-office 
showinff  an  entiy  of  the  lands  in  question  as 
desert  Cinds,  ana  a  conveyance  to  the  plaintiff 
from  the  person  entering  the  same,  instead  of 
producing  a  certified  copy  of  the  certificate  of 
purchase,  or  receiver's  receipt  from  the  gen- 
eral land-office.  (McKissick  V.  Ashby,  98  Gal. 
422.) 

Action  against  tenant  holding  over.  See 
ante,  III,  8. 

Rescinding  lease,  restoration  of  rents.  See 
Rescission  of  Gontracts,  87. 

4.  Buifd/ng9  Erected  bf  Leeeee;  Remerai  of  and 

Appratsement  of, 

821.  Tenants  have  a  right  to  remove  build- 
ings erected  by  them  at  any  time  before  the 
expiration  of  their  leases*  (Whipley  v. 
Dewey,  8  Gal.  36.) 

822.  When  it  is  provided  in  a  lease  that  im- 
provements made  on  the  premises  during  the 
term  of  the  lease  shall  be  made  at  the  expense 
of  the  tenant,  and  that,  at  the  expiration  of 
the  term,  he  shall  surrender  the  premises  to 
the  lessor,  all  improvements  made  by  the 


tenant  which  become  a  part  of  the  freehold 
are  the  property  of  the  landlord.  (Gett  ▼. 
McManui^  47  Gal.  56.) 

328.  When  a  lease  of  a  vacant  lot  by  ita 
terms  demises  the  real  property,  with  its  ap- 
purtenances, and  grants  no  express  right  to 
remove  a  building  permanently  erected  there- 
upon, and  the  tenant  covenants  to  surrender, 
at  the  expiration  of  the  term,  "  in  as  good 
state  and  condition  as  reasonable  wear  and 
tear  will  permit,  damage  by  the  elements 
alone  excepted,"  the  lease  includes  all  build* 
ings  which  may  become  appurtvnant  to  the 
land  by  being  imbedded  m  it  and  peima- 
nently  resting  upon  it;  and  a  proviso  in  the 
lease  that  '*  no  building  shall  be  removed  un- 
til the  taxes  shall  be  fully  paid,  and  until  all 
rents  and  indebtedness  have  been  paid,"  will 
not  prevent  such  permanent  builaings  from 
becoming  the  nropertyof  the  landlord;  and 
there  is  no  risnt  of  removal  except  of  such 
buildings  as  ao  not  partake  of  the  realty. 
(West  Coast  Lumber  Go.  v.  Apfield,  86  Gal. 
835.) 

324.  Where  a  tenant  stipulates  in  a  written 
lease  of  a  lot  for  the  surrender  of  the  premises 
at  the  end  of  the  term,  "  reasonable  use  and 
wear  thereof  and  damages  by  the  elements  ex- 
cepted," evidence  of  a  contemporaneous  oral 
f^reement,  that^  the  tenant  should  have  the 
right,  at  the  expiration  of  the  term,  to  re- 
move buildings  erected  by  him  on  the  lot,  is 
inadmissible,  because  contradicting  the  terms 
of  the  lease,  the  evidence  in  this  case  not 
showing  an  independent  agreement  or 
license  to  remove  tne  buildings,  but  simply 
the  lessor's  construction  of  the  lease  at  tlie 
time  of  its  execution.  Whetlier  such  a  con- 
temporaneous oral  agreement  could,  in  any 
event,  be  effectual  against  an  assignee  of  tlie 
lease,  query?  ( Jungerman  v.  Bovee,  19  Gal. 
854.) 

825.  In  an  action  to  enjoin  defendant  from 
tearing  down  and  removing  certain  buildings 
and  improvements  on  premises  leased  to  him 
by  plaintiff  the  defendant  plekled,  in  effect, 
that  during  the  negotiations  for  the  lease  it 
was  distinctly  understood  and  agreed  that  the 
improvements  above  mentioned  were  the 
property  of  defendant;  tiiat  he  was  to  have 
the  right  to  remove  them  on  the  expiration 
of  the  lease,  and  that  such  right  was  and 
should  be  one  of  the  conditions  of  the  lease; 
that,  l>y  accident  or  mistake,  this  condition 
was  omitted,  and  that  when  the  lease  was 
presented  to  defendant  to  sign  he  objected, 
and  refused  to  siffu  it  because  of  this  omission ; 
that  on  such  refusal  the  plaintiff  then  and 
there  agreed  with  him  that  such  omission 
should  make  no  difference,  as  the  true  condi- 
tions of  the  lease  were  well  known  to  both 
parties;  that  relyins  on  this  agreement  and 
the  good  faith  and  nonesty  of  the  plaintiff, 
the  defendant  executed  the  lease;  and  on  the 
trial  evidence  was  admitted,  over  the  objec- 
tion of  theplaintiff,  to  prove  the  matters  thus 
alleged.  Held,  the  court  properly  overruled 
the  objections  to  the  testimony*  (Isenhoot 
V.  Ghamberiaui,  69  GaL  630.) 

326.  In  this  case  it  was  held  that  a  lease, 
dated  December  1,  1855,  and  running  three 
years  and  nine  months,  with  power  in  the 
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lessee  to  remove  buildings  erected  by  him, 
etc.,  was  surrendered  and  its  proyisions 
abrogated  b^  a  second  lease  dated  l>eoember 
6. 1856,  containing  different  terms,  and  among 
tnem  a  clause  for  the  surrender  of  the  prem- 
ises at  the  expiration  of  the  term,  "  reason- 
able use  and  wear  thereof  and  damages  by  the 
elements  excepted,"  and  that  under  the  sec- 
ond lease  the  tenant  could  not  remove  the 
buildings.  (Jungerman  v.  Bovee,  19  Gal. 
364.) 
Oited  68  Oal.  110. 

9S7,  Tenants  have  no  right  to  remove  build- 
ings erected  by  them,  after  a  forfeiture  or  re- 
entry, lor  covenant  broken.  (Whipley  v. 
Dewey,  8  Gal.  86.) 

828.  Where  a  landlord  aereed  to  allow  his 
tenant  a  reasonable  iime^  after  the  expiration 
of  his  lease,  to  remove  his  buildings,  and  the 
tenant  surrendered  or  forfeited  his  lease  be- 
fore the  expiration  thereof,  the  intention  of 
the  parties  must  be  confined  to  its  legal  expira- 
tion, and  not  to  the  wronsf  ul  act  of  the  lessee, 
in  terminating  it.  and  the  lessee  can  claim 
no  rights  under  the  contract.  (Whipley  v. 
Dewey.  8  Gal.  86.) 

829.  There  is  no  moral  obligation,  under 
such  circumstances,  sufBcient,  as  a  considera- 
tion, to  support  a  subsequent  promise  of  the 
landlord  to  allow  the  tenant  to  remove  his 
buildings.    (Whipley  v.  Dewey,  8  Gal.  86.) 

830.  Where  a  lease  contained  the  usual 
covenants  for  payment  of  rent  and  re-entry 
for  nonpayment,  and  provided  for  the  ap- 
praisement of  improvements  erected  by  the 
lessee,  and  payment  of  their  value  by  the 
lessor  at  the  expiration  of  the  term,  and  the 
lessor  re-entered  for  nonnayment  of  rent, 
held,  that  the  lessee  could  not  maintain  an 
action,  upon  being  evicted,  for  the  value  of 
his  improvements  (Lawrence  v.  Knight,  11 
Gal.  2£«.) 

831.  If  the  lessee  has  any  remedy  he  must 
wait  till  the  expiration  of  the  time  fixed  by 
his  contract.  He  cannot,  by  his  own  default, 
change  the  terms  ol  the  contract  in  his  own 
favor.    (Lawrence  v.  Knight,  11  Gal.  298.) 

832.  Where  a  lease  of  a  lot  in  San  Francisco 
lor  ten  years  stipulated  that  the  lessee  should 
place  "on  said  j>remises  a  building  thirty  by 
eighty  feet,  which  has  been  shipped  from  the 
port  ol  New  York,  to  be  put  up  immediately 
on  arrival,  or,  if  lost,  a  similar  one  is  to  m 
ordered,  got  up,  and  put  up  in  the  shortest 
possible  time,^'  and  also,  in  a  final  clause, 
that  if  no  agreement  was  made  between  the 
parties  for  a  renewal  of  the  lease  for  a  further 
period,  ''then  the  valuation  of  the  buildings 
IS  to  be  made  by  three  disinterested  persons,'' 
etc.,  and  the  lessor  was  to  pay  to  the  lessee 
the  amount  agreed  on,  and  the  lessee  erected 
a  building  worth  about  one  thousand  dollars, 
which  was  burned,  and  then  another  similar 
one,  and  subsequently  sublet  the  premises  to 
plaintiff,  who  put  up  a  valuable  building, 
costing  fifty  thousand  dollars,  defendants, 
who  had  bouf^ht  the  lot,  notifying  him,  before 
he  erected  his  building,  that  they  would  not 
pay  for  it,  held,  that  at  the  expiration  of  the 
term  defendants  were  not  bound  to  pay  plain- 
tiff for  his  iraprovements;  that  the  term 
**  buildings,"  though  in  the  plural,  refers  to 


the  building  mentioned  in  the  forepart  of 
the  lease,  and  not  to  any  buildings  the  lessee 
might  erect,  e8i)ecially  when  the  conduct  of 
the  parties,  the  nature  of  the  transaction, 
and  the  surrounding  circumstances  are  con- 
sidered.   ( Woodwara  v.  Payne,  IG  Gal.  444. ) 

883.  Where  the  lease  provided  that  the 
value  of  buildings  erected  by  the  tenant 
should  be  appraised  by  two  persons,  one  ap- 
pointed by  the  plaintiff  and  one  by  the  de- 
fendant, and,  in  case  of  disagreement,  a  third 
by  the  two,  an  appointment  by  the  lessor  of 
one  appraiser  and  notice  of  the  same  to  the 
lessees,  and  their  failure  for  thirty  days 
thereafter  to  appoint  another,  pave  the  lessor 
the  right  to  appoint  two  appraisers,  although 
the  lease  did  not  provide  within  what  time  the 
lessees  should  appoint  an  appraiser,  nor  that 
the  lessor  might  apx>oint  both.  (Gonner  v. 
Jones,  28  Gal.  60.)    . 

834.  An  owner  of  land  having  buildings 
thereon  belonffine  to  another  executed  a  lease 
of  the  land  to  the  Tatter  which  contained  a  pro- 
vision giving  the  lessee  the  option  at  the  ex- 
piration of  the  term  either  to  remove  the 
buildings  or  to  require  the  lessor  to  purchase 
them  at  an  ascertained  valuation.  After- 
wards the  lessee,  with  the  consent  of  the 
lessor,  assigned  all  his  right,  title,  and  inter- 
est in  the  lease.  Held,  that  the  assignment 
transferred  to  the  assignee  the  ownership  of 
the  buildings,  and  the  right  to  compel  the 
lessor  to  purchase  them.  (Galifomia  Annual 
(Conference  of  the  Methodist  Episcopal 
Ghurch  v.  8eits,  74  Gal.  287.) 

Govenants  to  build.    See  ante,  IV,  3. 

Govenant  as  to  appraisement  of  buildings. 
See  ante,  292. 

Fixtures  between  landlord  and  tenant.  See 
Fixtures,  III,  2. 

Wharf  built  by  lessee  extending  into  tide- 
water is  not  a  fixture.    See  Wharves,  III. 

Wharf  erected  by  lessee  extending  into  tide- 
water, duty  to  surrender  on  expiration  ol 
lease.    See  Wharves,  III. 

Bemoval  ol  fixtures,  right  ol  tenant.  See 
Fixtures,  III,  2. 

Enjoining  removal  ol  buildings  by  tenants. 
See  Injunctions,  ISO,  et  seq. 

Xiy.  Optloii  to  Pmrehase  In  Lease* 

886.  An  executory  agreement  between  a 
landlord  and  tenant  that,  alter  the  title  to  the 
premises  is  settled  by  a  suit  to  be  prosecuted 
by  the  lormer  against  third  persons,  the  ten- 
ant may  purchase,  does  not  detroy  the  rela- 
tion of  landlord  and  tenant.  (Smiui  v.  Bran- 
nan,  13  Gal.  107.) 

9S6,  Where  a  lease  Rives  the  lessee  the 
privilege  of  purchasing  the  land  during  the 
lease  at  its  value,  in  preference  to  others,  this 
privilege  is  as  much  a  term  of  the  contract 
and  binding  on  the  lessor  as  any  other  term 
of  the  instrument:  and  though  the  lessee  be 
not  bound  to  purchase,  and  tiie  lessor's  con- 
tract may  amount  only  to  a  proposition  until 
accepted  by  the  lessee,  yet,  ux>on  his  accept- 
ance, it  becomes  a  valid  agreement.  (De 
Rutte  V.  Muldrow,  16  Gal.  60i6.) 
(3ited  40  Gal.  68 ;  10  Mont.  12, 14 ;  10  Nev.  366. 

337.  Where  a  lease  contains  such  privilege 
in  favor  of  the  lessee  to  purchase  he  has  an 
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equity  as  against  hie  lessor  to  have  the  agree- 
ment executed.  (De  Rutte  y.  Mnldrow.  16 
Cal.  605.) 

338.  Where  a  lease  gives  the  lessee  the 
privilege  of  purchasing  the  land  at  the  ex- 
piration of  tne  lease,  on  certain  terms,  the 
privilege  is  limited  to  the  whole  land,  and  the 
lessee,  or  a  purchaser  from  him  of  a  portion 
of  the  land,  cannot  claim  the  right  to  buy  that 
portion.     (Hitchcock  v.  Page,  14  Cal.  440.) 

339.  A  tenant  of  valuable  buildings  who 
enters  into  the  possession  thereof  under  an 
agreement  consisting  of  a  lease  for  a  term  of 
years,  and  an  executory  contract  to  purchase 
at  the  end  of  the  term,  or  sooner  if  desired, 
will  be  deemed,  for  the  purpose  of  determin- 
ing his  liability  to  the  owner  of  the  ^property, 
in  case  of  a  destruction  of  the  buildings  prior 
to  the  time  for  payment  and  conveyance, 
to  have  entered  and  be  holding  under  his 
lease,  and  not  under  the  agreement  to  pur^ 
chase ;  and  his  liability  upon  that  agreement 
ends  with  the  destruction  of  the  buildings, 
which  are  at  the  sole  risk  of  the  vendor  until 
the  purchase  is  made.  (Smith  v.  Phoenix 
Ins.  Co.,  91  Cal.  823.) 

340.  Where,  by  the  terms  of  a  lease,  the 
lessee  had  the  option  to  purchase  the  land 
within  thirty  days  after  notice  by  the  owners 
of  the  land,  and  while  he  was  in  possession  of 
the  land  under  the  lease  and  entitled  to  pur- 
chase the  owners  of  the  land,  by  a  deed  of 
grant,  bargain,  and  sale,  conveyed  a  part  of 
the  land  to  him,  the  fact  that  the  grantors 
had,  prior  to  the  deed,  but  subsequent  to  the 
lease,  entered  into  an  agreement  for  ^e  sale 
of  the  propertv  to  other  parties,  could  not  de- 
prive him  of  tne  benefit  of  his  agreement  and 
conveyance,  or  entitle  them  to  any  greater 
rights  in  the  portion  of  the  tract  sold  to  him 
than  those  named  in  the  exceptions  and  res- 
ervations contained  therein.  (Diets  v.  Mis- 
sion Transfer  Co.,  96  Cal.  92.) 

341.  Where  a  lease  contains  a  provision  giv- 
ing the  lessee  the  privilege  of  purchasing  the 
demised  premises  at  any  time  durins  the 
term,  upon  the  payment  of  a  stipulatea  sum 
to  the  lessors  the  covenants  for  tne  payment 
of  the  purchase  price  by  the  lessee,  and  for 
a  conveyance  bv  the  lessors,  are  mutual  and 
dependent,  ana  neither  party  can  put  the 
other  in  default  without  tendering  a  perform- 
ance on  his  part,  unless  the  other  partv  waives 
such  performance.  (Heine  v.  Treaawell,  72 
Cal.  217.) 

342.  An  allegation  by  the  lessee  that  ever 
since  a  day  prior  to  tne  expiration  of  the 
lease  "he  has  been  and  still  is  ready  and  will- 
ing to  perform  each  and  all  of  the  covenants 
and  conditions  of  said  agreement  on  his  part 
to  be  kept  and  performed,  ard  to  pav  to  the 
lessors  the  full  sum  thereby  agreed  to  be  paid, 
upon  the  performance  on  their  part  of  the 
covenants  and  conditions  by  them  so  to  be 
kept  and  performed,"  is  not  an  averment  that 
he  tendered  the  purchase  price.  (Heine  v. 
Treadwell,  72CaL217.) 

343.  The  refusal  of  the  lessor  to  convey 
after  the  termination  of  the  lease  does  not  re- 
lieve the  lessee  of  the  necessity  of  proving  a 
previous  tender.  (Heine  v.  Treaawell,  72 
Cal.  217.) 


844.  An  option  to  purchaM  inserted  in  a 
lease  for  one  year,  with  the  understanding 
that  the  lease  may  be  renewed  from  year  to 
year,  not  exceeding  two  more  years,  and  that 
the  option  may  be  exercised  upon  previous 
notice  on  the  1st  of  October  in  any  3rear 
throughout  the  entire  tenancy,  at  prices  to  be 
fixed  by  the  lessor  annually,  continues  under 
a  renewed  lease  for  a  second  ^ear,  though  the 
clause  mentioning  the  option  is  left  out  of  the 
second  lease,  by  agreement,  as  unnecessary, 
with  the  mutual  understanding  and  agree- 
ment that  the  option  was  nevertheless  ex- 
tended. (Abbott  V.  '76  Land  &  Water  Co., 
87  Ual.  323.) 

846.  The  purchase  price  remains  as  speci- 
fied in  the  lease  for  the  first  year,  if  the  lessor 
did  not  avail  himself  of  the  right  conferred 
by  the  terms  of  the  contract  to  change  the 
price  for  the  second  year,  but  merely  refused 
to  receive  the  money  tendered,  and  repudiated 
the  contract  when  the  option  was  exercised 
under  the  second  lease.  (Abbott  v.  '76  Land 
A,  Water  Co.,  87  Cal.  323. ) 

346.  In  an  action  to  enforce  the  option  to 
purchase  against  the  corporation  lessor,  state- 
ments made  to  the  plaintiff  by  the  secretuv 
of  the  corporation,  at  the  time  of  the  renewal, 
as  to  the  immateriality  of  the  omission  and 
the  extension  of  the  right  of  purchase  under  a 
(general  rule  of  the  corporation,  are  admissible 
m  evidence  against  the  corporation,  it  appear- 
ing that  the  secretary  had  charge  of  its  busi- 
ness, and  acted  for  it  in  the  leasing  and  sell- 
ing of  its  lands.  (Abbott  v.  76  Land  & 
Water  Co.,  86  Cal.  323.) 

Covenant  for  nrivilege  to  purchase  runs 
with  land.    See  Covenants,  82. 

Option  in  lease  to  purchase.  See  Specific 
Performance,  76. 

XT.  Benewal  sf  Lease* 

847.  When  the  lessee  holds  over,  and  the 
landlord  receives  rent  after  the  expiration  of 
the  term,  a  new  tenancy  arises  by  implica- 
tion, subject  to  the  covenants  and  conditions 
of  the  original  lease,  but  the  new  term  is  not 
necessarily  for  one  year.  (Blumenbeig  v. 
Myres,  32  Cal.  93.) 

348.  If,  on  the  expiration  of  a  lease  for  a 
year  or  for  years,  witn  rent  payable  monthly, 
the  tenant  retains  possession  of  the  premises 
and  pavs  the  same  rent  each  month,  this  does 
not  m  law  create  a  new  term  for  a  year,  with- 
out any  agreement  to  that  effect,  but  only 
creates  a  tenancy  from  month  to  month. 
(Skaggs  V.  Elkus,  46  Cal.  164.) 
Cited  4  Col.  82. 

849.  If  a  tenant  for  one  year  or  more,  be- 
fore the  expiration  of  his  term,  procures  the 
landlord's  receipt  for  one  month^s  rent,  com- 
mencing at  the  expiration  of  the  term,  a  new 
tenancy  of  one  year  is  not  thereby  created. 
The  new  tenancy  is  only  for  one  month* 
(Blumenberg  v.  Myres,  32  Cal.  98.) 
Cited  46  Cal.  169 ;  4  Col.  82. 

360.  If  the  tenant  takes  a  receipt  from  his 

landlord,  specifying  the  amount  of  rent  paid 

:  and  the  length  of  the  term,  to  commence  on 

I  the  expiration  of  the  lease^  the  new  term  will 

I  be  for  the  time  specified  in  the  receipt.    No 
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new  tenancj  br  implication  uisea  in  laeh 
caae.    (Blumenoerg  y.  Myres,  32  Gal.  93.) 

851.  The  payment  of  monthly  rent,  after 
the  expiration  of  a  lease  for  years  witn  tent 

Sayable  each  month,  is  a  mere  fact  in  evi- 
ence  from  which  an  agreement  for  a  further 
term  may  be  presnmea,  but,  if  the  evidence 
tends  to  show  that  the  tenant  refused  to  ac- 
cept a  new  term  of  a  year,  that  fact  tends  to 
overthrow  this  presumption.  (Skaggs  T. 
Elkus,  45  Gal.  154.) 

852.  The  presumption  that  when  a  tenancy 
is  shown  the  continued  possession  of  the  ten- 
ant is  in  the  same  capacity  is  overcome  by 
proof  of  an  express  agreement  by  the  terms 
of  which  the  tenant  is  to  hold  possession  as  a 
mere  sjrvant.  (Rogers  v.  Duhart,  07  Gal. 
500.) 

Verbal  renewal  of  release.  See  Forcible 
Entry  and  Unlawful  Detainer,  123. 

853.  Where  a  clause  of  renewal  in  a  lease 
discloses  no  certain  basis  for  the  ascertain- 
ment of  the  rent  to  be  paid  such  clause  will 
be  held  void  for  uncertainty.  (Morrison  v. 
Bossignol,  5  Gal.  64.) 

354.  A  covenant  for  a  lease  to  be  renewed 
indefinitely  at  the  option  of  the  lessee  is  in 
effect  the  creation  of  a  perpetuity,  and  is 
against  the  policy  of  the  law.    (Morrison  v* 


SDiicy  01 
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Bossignol,  5 

355.  Payment  of  rent  when  it  becomes  due, 
and  performance  of  other  covenants  of  a 
lease,  under  which  a  tenant  is  in  possession 
of  leased  premises,  with  the  privilege  of  re- 
newing the  lease  at  the  end  of  the  term,  are 
conditions  precedent  to  the  exercise  of  the 
right  of  renewal*  (Behrman  v.  Barto,  54  Gal. 
131.) 

356.  Where  a  lease  for  lumbering  purposes 
contains  a  covenant  for  the  privilege  of  re- 
newal at  a  rate  of  ten  dollars  a  year  in  addi- 
tion to  the  "stumpage  rent  hereby  reserved," 
under  the  terms  of  the  contract,  if,  at  the  end 
of  the  first  term,  all  the  timber  shall  have 
been  removed  from  the  land,  or  if  not  re- 
moved it  be  made  to  appear  that  the  failure 
to  remove  it  was  caused  by  bad  faith,  negli- 
gence, or  want  of  diligence,  it  seems  that  the 
lessees  are  not  given  the  right  of  renewal  for 
an  additional  term  at  a  rental  of  ten  dollars 
per  year,  whatever  may  be  the  meaning  of  the 
expression  "stumpi^e  rent  hereby  reserved." 
(Baird  v.  MUford  Land  and  Lumber  Go.,  39 
Gal.  552.) 

357.  An  agreement  made  by  the  landlord 
with  the  tenant,  after  the  expiration  of  the 
lease,  that  the  tenant  shall  have  possession  of 
the  ^premises  one  year  longer,  pavins  therefor 
a  stipulated  rent,  to  be  paid  if  the  land  is  in- 
cluded in  a  certain  survey,  vests  in  the  tenant 
the  present  right  to  possess  the  lands  until  the 
expiration  of  the  a^p-eement,  and,  if  pleaded, 
is  admissible  in  evidence  as  a  defense  to  an 
action  for  holding  over  brought  before  the  ex- 
piration of  the  time  specined  in  the  agree- 
ment. (Uridias  v.  Morrell  (No.  2.),  25  Gal. 
81.) 

358.  H.  served  npon  his  tenant,  B.,  who  was 
occupying  under  nim  certain  premises  at  a 
rent  of  two  hundred  and  fifty  dollars  per 
month,  a  notice  to  quit.    Before  the  time  at 
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which,  by  the  effect  of  the  notice,  the  tenanor 
would  have  terminated,  B.,  through  a  tiiird 
person,  proposed  to  H.  to  continue  his  oc- 
cupancy at  a  rent  of  three  hundred  dollars, 
with  which  proposal  H.  expressed  himseli 
satisfied,  but  did  not  in  terms  notify  B.  of  his 
acceptance  of  it.  B.  continued  to  occupy  the 
premises.  Held,  in  an  action  by  H.  lor  rent 
at  the  rate  of  three  hundred  dollars  per 
month,  that  it  must  be  inferred  that  the 
subsequent  occupation  of  B.  was  with  the 
consent  of  H.,  on  the  basis  of  the  proposal 
rather  than  as  a  trespasser,  and  that  plaintiff 
was  entitled  to  recover.  (Hoff  v.  £aum,  21 
Gal.  120.) 
Gited  7  Gol.  482. 

359.  Where  a  lease  is  made  for  a  definite 
term,  and,  prior  to  its  expiration,  the  landlord 
enters  into  a  new  lease  with  tiie  tenant  to 
commence  on  a  date  subsequent  to  the  ter« 
mination  of  the  first  lease,  the  tenant  is  not 
entitled  to  the  possession  of  the  demised 
premises  during  tne  interval  between  the  ter- 
mination of  the  first  and  the  commencement 
of  the  second  lease.  (Taylor  v.  Terry,  71  Gal. 
46.) 

360.  If  the  lease  is  for  the  term  of  three 
years,  with  the  privilege  of  two  more  if  the 
defendant  does  not  sell  the  demised  premises 
before  the  end  of  the  three  years,  and  the 
lessor  has  not  sold  at  the  end  of  the  three 
jrears,  and  the  lessee  elects  to  keep  the  prem- 
ises two  years  more,  and  the  lease  contains  a 
covenant  for  ouiet  enjoyment,  the  covenant 
at  the  time  of  tne  election  becomes  a  covenant 
for  the  full  term  of  five  years.  (Levitiky  v. 
Ganning,  83  Gal.  299.) 

361.  A  lessee  of  a  building  durins  the  term 
made  certain  alterations  in  the  building,  with 
the  consent  of  the  lessor.  Prior  to  the  ex- 
piration of  the  iierm  the  parties  entered  into 
a  new  lease,  to  take  effect  upon  the  expira- 
tion of  the  former.  This  lease  contained  a 
provision  to  the  effect  that  any  alterations  or 
changes  made  in  the  property  by  the  lessees 
should  be  replaced,  and  the  property  left  in 
its  original  condition.  At  the  expiration  of 
the  second  lease  the  parties  entered  into  a 
third,  which  contained  a  similar  provision. 
Held,  that  ux>on  the  expiration  of  the  third 
lease,  the  lessee  was  obliged  to  restore  the 
premises  to  the  orieinal  condition  in  which 
they  were  while  holding  under  the  first  lease. 
(Hooker  v.  Banner,  76  Gal.  116.) 

362.  Action  for  rent  upon  a  renewed  lease. 
The  original  lease  contained  a  covenant  for 
renewal,  and  at  the  same  time  the  lessors 
contracted  in  writing  to  construct  certain 
buUdinffs  on  the  leased  premises,  and  that,^  if 
they  fafled  to  do  so,  no  rent  after  the  first  in- 
stallment should  be  paid  until  such  improve- 
ments are  completed.  The  buildings  were 
not  constructed;  but  all  the  installments  for 
rent  were  paid,  except  the  last  installment 
for  the  second  year.  The  answer,  besides 
denying  that  any  rent  was  unpaid,  set  up  as 
affirmative  matter  the  failure  of  the  plaintiffs 
to  construct  the  buildings  contracted  for,  and 
also  that  the  plaintiffs  had  failed  to  repair; 
but  the  court,  on  motion,  struck  out  all  of  the 
answers,  except  the  denial.  Held,  there  was 
no  error.    There  is  no  covenant  to  repair  in 
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either  lease,  and  the  covenant  for  improve- 
ments  on  the  premisea  ended  with  the  origi- 
nal lease.    (Hill  y.  Beatty,  61  Gal.  292.) 

863.  If  the  tenant,  on  the  expiration  of  his 
lease,  delivers  possession  of  the  premises  to 
the  landlord,  an  intention  on  his  part  to 
afterwards  re-enter,  and  a  re-entry  without 
the  consent  of  the  landlord,  do  not  restore 
the  relation  of  landlord  and  tenant.  (Walls 
T.  Preston,  28  Gal.  224.) 

Bights  under  option  to  purchase  on  re- 
newal of  lease.    See  ante,  XtV. 

Benewal  of  lease  ends  right  to  remove  fix- 
tures.   See  Fixtures,  88. 

LAID-OFFICB* 

See  Public  Lands,  XVIII. 

Certified  copies  of  records  of.  See  Evidence, 
II,  7,  0. 

See  Public  Lands;  Real  Estate. 

LAH  eUAGB. 

Affidavit  in  foreign  language.  See  Affi- 
davits. 

Gonversation  in  two  languages,  proving. 
See  Evidence,  IX,  13.  d. 

Proceedings  must  be  in  English  language. 
See  Pleading  and  Practice,  L 

lapse/ 

Legacy  or  devise,  lapse  of.    See  "HHIli,  XI»  12. 

LABGENT. 

See  Criminal  Law,  XXI,  86. 

LASSEN  COUNTY. 

Fees  of  sheriff  of.    See  Sheriffs,  206. 
Befusol  to  fix  fees  of  sheriff  of,  appeal  from. 
See  Appeals,  848. 

LATSBAL  SUPPOBT. 

Easement  of.    See  Easements,  m,  2. 

LAUNDBIES. 

Licenses.    See  Licenses,  II,  7^  f. 
Laundry    ordinances,    vaudity  of.      See 
Ordinances,  IV,  7,  d« 

LAW  COLLEGES. 

See  Hastings  Law  College. 

LAW  LIBBABIEB. 

1.  The  legislature  had  the  power  to  enact 
the  act  approved  March  81, 1891,  to  establiE^ 
law  libraries,  and  to  provide  therein  that 
counties  mi^nt  come  within  or  remain  with- 
out the  provision  of  the  act,  as  the  boards  of 
supervisors  of  the  respective  counties  mu;ht 
determine.  (Board  of  Trustees  v.  Boaraof 
Supervisors,  99  Gal.  671.) 

2.  When  a  county  has  once  bv  ordinance 
come  within  the  provisions  of  the  act  to  es- 
tablish law  libraries  it  is  there  for  all  pur- 
poses, and  cannot  thereafter  evade  the  force 
and  effect  of  the  statute  by  a  repeal  of  the 
ordinanoe  adopting  its  provisions.    (Board  of 


Trustees  v.  Board  of   Supervisors,  99  Osl. 
671.) 

8.  When  the  board  of  supervisors  of  a 
county  which  has  once  adopted  the  provi- 
sions of  the  act  of  March  81,  1891,  fails  to 
provide  a  suitable  or  sufficient  library-room, 
the  board  of  law  library  trustees  of  the  county 
may  b^  writ  of  mandate  compel  the  board  A 
supervisors  to  provide  Bnett  room.  (Board  of 
Tmstees  v*  Board  of  Supervisors,  99  OaL  571.) 

LAW  OF  NATIONS. 

See  Intematicmal  Law. 

LAW  OF  THE  CASE. 

I*  Beetiine  ef  Applies  Only  to  DeeltfMW 

•f  Cevrts  of  Last  Besert. 
n.  Ctonenl  Deetrines  aa4  Bvles  Belat* 

lug  to. 
in«  Femer  Deeisiens  en  Partle«lftr  <|«es» 

tieu. 
IT*  Imdgments    net    Aeted    en;    IMeta; 

Wkere  Behearlng  IJranted* 
Y*  Wliere  BUterent  ({mestlon  Invelved 

er  New  Fftctiu 
TI.  Apptteatlen  ef  BeetriHe  ef  te  Swrettee. 

Stare  decisis.    See  Stare  Decisis. 

Conclusiveness  and  finality  of  judgment  on 
appeal.    See  Appeals,  XII,  11. 

l^ecision  of  supreme  court  in  case  in  which 
it  was  made.    See  Stare  Decisis,  8. 

Construction  of  opinion  of  the  supreme 
court.    See  Appeals,  jLQ,  8. 

I.  Beetrine  ef  Applies  Only  te  Beeialens  ef 
Cevrts  ef  Last  Besert. 

1.  Bule  that  previous  decision  becomes  law 
of  case  applies  only  to  the  decisions  of  the 
court  of  last  resort.  (Lawrence  v.  Ballou,  87 
Gal.  518.) 

2.  If,  in  the  trial  of  a  case  at  nisi  prius,  an 
erroneous  ruling  is  made,  it  is  not  binding 
upon  the  court  if  the  question  again  arises. 
(lAwrence  v.  Ballou,  87  Gal.  518.) 

n*  Ctoneral  Beetrines  and  Bmles  Belntter 

^* 

8.  Previous  decision  of  this  court  in  same 
case  is  conclusive  of  the  rights  of  the  parties, 
and  is  not  the  subject  of  revision.  (Dewey  ▼. 
Qray,  2  Gal.  874,  cited  7  Gal.  592, 14  Gal.  82, 
20  Od.  417,  48  Gal.  548.  79  Gal.  686;  Soule  y. 
Bitter,  20  Gal.  522:  Yates  v.  Smith,  40  Gal. 
662,  dted  48  Gal.  408,  8  Mont.  481.) 

4.  Whatever  was  decided  on  a  former  ap- 
peal becomes  the  law  of  the  case,  and  must 
govern  on  a  second  appeal.  (Thompeon  v. 
^te,  76  Gal.  881,  882.) 

5.  If,  upon  second  appeal,  same  state  of 
facts  substantially  is  presented  as  upon  the 
former  appeal,  the  former  decision  settles  the 
law  of  the  case,  and  is  conclusive.  (Polack 
V.  McGrath,  88  Gal.  666,  cited  2  Mont.  502, 14 
Or.  23,  4  Utah,  458;  Bitter  v.  Stevenson,  11 
Gal.  27;  McKinlay  v.  TutUe,  42  Gal.  5n; 
Bradyv.  Kelly,  54  Gal.  690,  cited  8  Mont. 
183;  Wilkinson  v.  Merrill,  56  Gal.  559;  King 
V.  La  Grange,  61  Gal.  221;  Wittenbiock  v. 
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Bellmer,  62  Cal*  668,  dietinguished  06  Cal. 
196:  Johnston  y.  San  Franciixx>  Say.  Union, 
76  Gal.  184;  Mahan  y.  Wood,  79  Gal.  268; 
Barton  y.  Burton,  79  Gal.  490;  Ghristy  y. 
Spring  Valley  Water  Works,  84  Gal.  541 ;  Huse 
T.  Den,  86  Gal.  890;  Stanton  y.  French,  91 
Gal.  274.) 

6.  A  decision  rendered  on  an  appeal  when 
a  case  is  sent  back  for  further  proceedings 
becomes  the  law  of  the  case  in  all  its  stages. 
(Gates  y.  Salmon,  46  Gal.  861,  cited  2  Mont. 
602,  8  Mont.  879,  8  Mont.  183,  4  Utah,  458; 
Kile  y.  Tubbs,  82  Gal.  832,  cited  8  Mont.  481 ; 
Argenti  y.  Sawyer,  82  Gal.  414,  cited  8  Mont. 
481 ;  Hobbe  y.  t)u&,  48  Gal.  485 ;  lick  y.  Bias, 
44  Gal.  479.  cited  2  Mont.  170,  502,  4  Utah, 
458;  Megerle  y.  Ashe,  47  Gal.  632,  cited  79 
Gal.  658,  687;  Gastagnino  y.  Balletta,  82  Gal. 
250.) 

7.  A  judgment  of  the  supreme  court  in  a 
case  becomes  the  law  of  the  case  in  ail  its 
stages  while  the  facts  remain  the  same. 
(Donner  y.  Palmer,  61  Gal.  629,  cited  65  Gal. 
636,  79  Gal.  658,  687 ;  Poorman  y,  Mills,  43 
Gal.  323;  Russell  y.  Harris,  44  Gal.  489.) 

8.  The  judgment  of  the  supreme  court  in  a 
case  becomes  the  law  of  the  case  in  all  its 
stages,  unless  the  conditions  on  which  it  was 
founded  are  so  changed  as  to  render  its  accom- 
plishment impracticable.  (Estate  of  Pacheco, 
2»  Gal.  224.) 

9.  The  judgment  of  an  appellate  court  upon 
a  x>oint  in  issue  inyolyed  in  the  case  becomes 
the  law  of  the  case  in  all  its  stages,  not  only 
in  the  court  below,  but  in  the  appellate  court 
wheneyer  the  cause  is  again  brought  before 
it.  (Lucas  y.  Gity  of  San  Francisco,  28  Gal. 
691.) 

Gited  14  Or.  23. 

10.  Whether  all^  or  a  part,  or  none  of  facts 
bearing  on  the  points  decided  are  mentioned 
in  the  opinion  the  decision  of  the  supreme 
court  be<»mes  the  law  of  the  case  on  the  sec- 
ond appeal.  (Mulford  y.  Estudillo,  82  G%1. 
131.) 

Gited  65  Gal.  686s  79  Gal.  668,  687;  8  Mont. 
481. 

11.  Point  decided  upon  former  appeal,  in 
decision  of  which  majority  of  justices  con- 
curred, becomes  the  law  of  the  case,  and  will 
not  be  reconsidered  upon  a  second  appeal. 
(Emeric  y«  Alyarado,  90  Gal.  444.) 

12.  Where  there  are  two  appeals,  one  from 
the  judgment  and  the  other  trom  the  order 
denying  a  new  trial,  the  whole  case  must.be 
held  to  be  under  the  control  of  this  court  un- 
til the  whole  is  disposed  of  and  the  cause  re- 
manded for  further  proceedings  in  the  court 
below.  Thornton,  J.,  dissenting.  (Sharon  y. 
Sharon,  79  Gal.  688.) 

18.  The  record  on  a  former  appeal  in  the 
same  action  may  be  looked  into  for  the  pur- 
pose of  ascertaining  what  facts  were  then  be- 
fore the  court,  so  as  to  see  to  the  correct  ap- 
plication of  the  rule  that  such  decision  is  the 
Uiw  of  the  case;  but  except  for  such  purpose 
the  former  record,  unless  it  is  stipulated  by 
the  parties,  cannot  be  considered.  (McKin* 
lay  y.  Tuttle,  42  Gal.  671.) 
Gited  79  Gal.  691;  86  Gal.  7. 

14.  The  decision  of  this  court  rendered 


upon  a  former  appeal  becomes  the  law  of  the 
case  as  to  whateyer  was  necessarily  inyolyed 
in  the  decision ;  and  the  transcript  and  briefs 
upon  that  appeal  may  be  examined  by  the 
court,  to  discoyer  what  points  were  neces- 
sarily inyolyed«  (Eyersdon  y.  Mayhew,  86 
Gal.  1.) 

15.  When  a  case  has  been  once  taken  to  an 
appellate  court,  and  its  judgment  obtained  on 
the  points  of  law  inyolyed,  such  judgment, 
howeyer  erroneous,  becomes  the  law  of  the 
case,  and  cannot,  on  a  second  appeal,  be 
altered  or  changed.  (Glary  y.  Hoagland,  6 
Gal.  685,  cited  13  Gal.  211, 16  Gal.  82,  20  Cfal. 
417,  66  CbI,  636,  79  Gal.  653,  686,  8  Mont.  480; 
Gunter  y.  LafEan,  7  Gal.  688,  cited  14  Gal.  249, 
15  Gal.  82,  20  Gal.  417,  8  Mont.  480;  Dayidson 
y.  DalUs,  15  Gal.  75,  cited  20  Gal.  45,  311, 417, 
28  Gal.  594,  65  Gal.  636,  71  Gal.  452,  79  Gal. 
653, 13  Gol.  177,  8  Mont.  480, 23  Or.  135;  Page 
y.  Fowler,  87  CTal.  100,  cited  14  Or.  28, 4  Utah, 
458 ;  Polack  y.  McGrath,  38  Gal.  666 ;  Heinlen 
y.  Martin,  59  Gal.  181,  dted  79  Gal.  653,  687, 
4  Utah,  458.) 

16.  This  rule  applies  not  only  to  questions 
of  law  arising  in  the  case  but  to  questions  of 
jurisdiction.  (Glary  y.  Hoagland,  6  Gal.  685.) 
Gited  8  Wash.  118, 

Erroneous  decision,  effect  of.    See  post,  44. 

17.  Where  the  decision  of  the  supreme 
court  upon  a  former  appeal  by  inadyertence 
determines  two  principles  of  law  standing  in 
such  opposition  to  each  other  as  to  be  incapa- 
ble of  a  harmonious  construction,  effect  can  be 
giyen  to  neither  upon  a  subsequent  appeal, 
and  as  to  such  matter  the  law  of  the  case  is 
not  established.  (Grage  y.  Downey,  94  Gal. 
241.) 

III.  Former  Deelslens  •■  PartievUir  ({mes* 

tim. 

18.  Buling  by  appellate  court  upon  point 
distinctly  made  upon  a  preyious  appeal  is  in 
all  subsequent  proceedings  in  the  same  case  a 
final  adjudication,  from  the  conseauenoes  of 
which  the  court  cannot  depart  nor  tne  parties 
relieye  themselyes.  (Phelan  y.  San  Francisco, 
20  Gal.  89.) 

Gited 20 Gal. 811. 417;  21  Gal.  488;  28 Gal. 694; 
59  Gal.  188;  79  Gal.  687;  23  Or.  134. 

19.  A  decision  rendered  in  supreme  court 
upon  facts  appearing  in  record,  in  which  the 
lesid  effect  of  these  ucts  is  declared,  is  in  all 
subsequent  proceedings  in  the  case,  and  so 
long  as  the  facts  appear  without  material 
qualification,  a  final  adiudicatiou  of  the  rights 
of  the  parties,  from  which  the  court  cannot 
depart  nor  the  parties  relieye  themselyes. 
( Jaffey  y.  Skae,  ^  Gal.  640.) 
Gited  60  Gal.  183;  66  Gal.  686;  79  Gal.  668, 

687;  82C^1.260. 

20.  Gondusions  by  the  supreme  court  as  to 
what  constitute  part  performance  of  a  con- 
tract and  preyention  become  the  law  of  the 
case  on  the  subseouent  trial  of  the  case  in 
the  lower  court.  (Oox  y.  McLaughlin,  68  Gal. 
196,  205.) 

21.  The  construction  placed  upon  a  deed  of 
trust  by  the  supreme  court,  in  its  decision  re- 
yersing  the  judgment  and  remandinp^  the  case 
for  a  new  trial,  holding  that  a  promise  to  pay 
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ten  thooMand  dollars  to  the  tnistee,  beeidea 
bis  debts  and  the  reasonable  exf^nses  of  his 
administration,  was  without  oonsiderationy  is 
the  law  of  the  case,  and  the  question  of  its 
ooriectness  will  not  be  considered  upon  a  sec- 
ond appeal.    (More  t.  CallLins,  d5  Gal.  435.) 

22.  A  decision  on  appeal  establishing  the 
legal  effect  of  an  agreement  with  reference  to 
a  right  asserted  under  it,  becomes  the  law  of 
the  case,  and  cannot  be  questioned  on  a  sec- 
ond appeal*  (Sharpstein  t*  Friedlander,  63 
Gal.  78.) 

23.  When  the  supreme  court  has  in  constru- 
ing a  contract  settled  the  law  of  a  case,  the 
court  below  has  no  right  to  assume  that  the 
law  is  otherwise  than  as  settled,  because  of 
statements  in  affidavits  filed  in  the  court  be- 
low, that  the  party  in  whose  favor  the  law  was 
settled  claims  that  it  is  otherwise.  (Pico  ▼. 
Guyas,  48  Gal.  639.) 

Gited  71  Gal.  452;  14  Or.  23;  4  Utah,  458. 

24.  Where,  on  the  prior  trials  of  an  action 
of  ejectment,  a  lease  purporting  to  be  made  by 
a  married  woman  is  introduced  in  evidence 
without  question  as  to  its  validity,  and  on  ap- 
peals taken  therein  is  assumed  by  the  court 
as  valid  aud  creating  a  term  of  years,  the  deci- 
sions on  the  former  appeals  do  not  establish 
the  law  of  the  case  as  to  the  effect  of  the 
lease,  so  as  to  prevent  the  lower  court,  on  a 
subsequent  trial,  from  holding  it  invalid  for 
want  of  a  proper  acknowledgment.  (Mo- 
Leran  v.  Benton,  73  Gal.  829.) 

25.  A  question  presented  and  decided  by 
the  appellate  court  upon  an  appeal  from  a 
judgment  on  demurrer,  as  to  the  sufficiency 
of  the  complaint,  becomes  the  law  of  the 
case,  and  is  not  open  to  question  upon  a  sub- 
sequent appeal.  (Wise  v.  Williams,  88  Gal. 
80.) 

26.  When  the  transcript  upon  a  former 
appeal  shows  that  the  complaint  is  the  same 
as  upon  a  subsequent  appeal,  and  that  the 
same  argument  against  its  sufficiency  was 
made  upon  both  appeals,  the  decision  upon  a 
former  appeal  that  uiwn  the  record  before 
the  court  tne  plaintiff  is  entitled  to  a  benefi- 
cial interest  in  one-half  the  property,  neces- 
sarily involves  the  sufficiency  of  the  com- 
plaint to  establish  and  enforce  a  trust  in 
respect  to  such  interest;  and  such  suffi- 
ciency cannot  be  inquired  into  upon  the  sub- 
sequent appeid.  (Sversdon  v.  Mayhew,  85 
Gal.  1.) 

27.  The  determination  by  this  court  upon 
a  former  appeal  as  to  the  sufficiency  of  the 
complaint  to  state  a  cause  of  action  ror  relief 
in  eauity  for  the  abatement  of  a  nuisance  is 
conclusive  upon  a  second  appeal.  (Learned 
v.Gastle,  78Gal.454.) 

28.  A  decision  rendered  upon  a  former  ap- 
peal, reversing  an  order  for  a  preliminary  in- 
lunction  granted  upon  the  complaint  alone, 
becomes  the  law  ox  the  case  upon  a  second 
appeal  from  a  judj^ent  based  on  the  same 
complaint  decreeing  the  relief  prayed  for. 
(Moulton  V.  Knapp,  88  Gal.  446.) 

29.  The  determination  by  the  appellate 
court  of  the  sufficiency  of  the  petition  of  a 
claimant  against  the  estate  of  a  deceased  per- 
son, for  an  order  requiring  the  executrix  to 


sell  sufficient  real  estate  to  pay  the  daim» 
rendered  upon  appeal  from  an  order  granting 
a  nonsuit  and  dismissing  the  petition,  is  ihm 
law  of  the  case,  and  conclusive  of  that  ques- 
tion upon  a  subsequent  appeal  from  an  order 
denying  a  motion  for  a  new  trial  to  contest- 
ants of  the  petition  after  a  second  trial  of  thm 
case.    (In  re  Gouts,  100  Gal.  400.) 

80.  On  a  former  appeal  the  complaint  waa 
found  insufficient  to  sustain  the  judgment, 
and  upon  the  case  being  remanded  Uie  de- 
fendant moved  to  dissolve  a  temporary  in- 

Suction  which  had  been  previously  issued, 
eld,  the  injunction  should  have  been  dis- 
solved unless  the  complaint  was  so  amended 
prior  to,  or  contemporaneous  with,  the  appli- 
cation as  to  set  f ortn  a  cause  of  action  wnich 
would  uphold  the  decree.  (Pfister  v.  Wade, 
50  Gal.  273.) 

81.  On  the  trial  the  court  excluded  evi- 
dence to  sustain  the  allegations  of  the  an- 
swer, whidi  on  a  former  appeal  from  a  judg- 
ment upon  a  demurrer  thereto  had  been  held 
sufficient.  Held,  to  be  error.  (Ferry  v. 
Hammond,  50  Gal.  26.) 

82.  In  an  action  to  enforce  an  assessment 
for  tiie  reclamation  of  swamp  lands,  a  judg- 
ment in  favor  of  the  defendant  on  a  general 
demurrer  to  the  complaint  was  applied  from 
and  reversed.  On  a  second  appeal  it  was  ob- 
jected by  the  defendant  that  the  action  should 
have  been  brought  in  the  name  of  the  people, 
and  not  in  the  name  of  the  reclamation  dis- 
trict. Held,  that  the  previous  decision  had 
become  the  law  of  the  case  on  this  pointy  and 
that  the  objection  could  not  be  sustained. 
(Reclamation  District  Ko.  3  v.  Ctoldman,  65 
Gal.  635.) 

Gited  79  Gal.  653;  85  Gal.  8. 

83.  Where,  on  a  former  appeal,  it  was  held 
that  the  action  was  in  legal  effect  one  to  re- 
deem a  mortgage,  and  was  oarred  by  the  stat- 
ute of  limitations,  and  on  the  return  of  the 
cause  to  the  lower  court  the  complaint  was 
not  amended,  the  former  ruling  is  the  law  of 
the  case ;  and  where  in  such  action  the  court 
finds  at  the  second  trial  that  more  than  four 
years  had  elapsed  after  the  maturity  of  the 
indebtedness,  and  before  the  commencement 
of  the  action,  a  decree  quieting  plaintiff's 
title  will  be  reversed  for  want  of  a  pleading  to 
support  it.    (Taylor  v.  McLain,  64  Gal.  513.) 

34.  The  fact  that  the  court  found  upon  the 
second  trial  that  the  plaintiff  acquired  no  new 
or  different  title  to  the  land  in  controversy 
since  the  commencement  of  the  former  ac- 
tion, the  judgment  in  which  is  relied  upon  as 
a  bar,  is  not  sufficient  to  take  the  question  as 
to  the  title  out  of  the  operation  of  the  law 
as  decided  on  the  former  appeal,  where  the 
finding  itself  was  set  aside  by  an  order  grant- 
ing a  new  trial,  and  is  only  a  conclusion  of  law 
based  upon  the  same  facts  which  were  before 
the  appellate  court  upon  the  first  appeal. 
(People  ex  rel.  Bryant  v.  Holladay,  93  GaL 
241.) 

35.  It  was  held  on  the  former  appeal  that 
the  evidence  was  insufficient  to  support  a  find- 
ing that  the  deceased  intended  to  disx>oee  of 
more  than  his  own  half  of  the  community 
property,  or  that  his  widow  knowingly  per- 
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formed  any  act  which  oodld  be  oonstmed  to 
he  a  waiver  of  her  rights.  Upon  the  former 
question  titie  evidence  on  the  last  trial  was  the 
same  as  upon  the  first,  and  the  question  is  no 
longer  an  open  question  in  this  case.  (King 
T.  La  Grange,  61  Gal.  221,  231.) 

36.  In  an  action  for  money  alleged  to  be 
due  for  plowing;  defendant's  land  it  appeared 
that  the  plowing  was  commenced  under  a 
written  contract,  by  which  the  defendant 
agreed  to  pay  the  plaintiff  an  agreed  sum  per 
acre  upon  the  completion  of  all  the  plowing 
contracted  for,  and  that  only  a  part  of  the 
plowing  had  been  done,  and  the  question  was 
whether  there  had  been  a  subsequent  modifi- 
cation of  the  contract  so  as  to  bind  the  de- 
fendant to  pay  for  the  plowing  actually  done. 
Held,  that  the  evidence  cited  in  the  opinion 
seemed  sufficiently  to  establish  that  there  had 
been  such  a  modification ;  but  as  the  supreme 
court  on  a  former  appeal,  and  on  substan- 
tially the  same  evidence,  had  decided  to  the 
contrary,  this  decision  had  become  the  law  of 
the  case.    (Lassing  v.  Paige,  66  Gal.  139.) 

37.  Where  the  testimony  of  a  constable  as 
to  what  he  did  to  effect  an  alleged  attachment 
of  real  estate  is  substantially  the  same  upon 
a  second  trial  as  upon  a  former  trial,  and 
upon  a  former  appeal  was  held  insufficient  to 

5 rove  notice  to  the  occupant  of  the  land,  the 
ecision  as  to  the  effect  of  such  testimony  is 
the  law  of  the  case,  and  it  is  conclusively 
insufficient  upon  the  second  trial.  cBrusie  v. 
Gates,  96  Gal.  265.) 

38.  Under  the  former  decision  in  this  case 
and  the  proofs  proposed  the  nonsuit  of  plain- 
tiffs by  the  court  below  was  erroneous.  (Buis 
T.  Norton,  4  Gal.  360.) 

39.  Supreme  court  determined,  as  between 
appellant  and  his  coplaintiff,  the  proportion  of 
judgment  against  the  defendant  to  which  they 
were  entitled  on  a  former  appeal  in  this  case.- 
The  defendant  afterwards,  having  acquired 
the  interest  of  the  copliuntiff  in  the  judgment, 
tendered  to  the  appellant  the  prox>ortion  due 
him  in  satisfaction  thereof,  but  the  appellant 
refused  to  receive  it.  The  defendant  there- 
upon paid  the  amount  into  court,  and  moved 
to  have  the  judgment  satisfied  of  record. 
Held,  that  the  decision  on  the  former  appeal 
was  uie  law  of  the  case,  and  that  the  motion 
was  properly  granted.  (Haggin  v.  Glark,  71 
Ca].l44.) 

40.  Decision  as  to  effect  of  judgment  as  res 
judicata  rendered  upon  a  former  appeal  in  the 
nme  cause  becomes  the  law  of  the  case, 
which  must  be  followed  upon  a  second  appeal 
as  to  the  identical  points  decided  where  the 
record  does  not  disclose  any  new  or  additional 
facts  in  relation  to  the  judgment,  the  effect  of 
which  was  passed  upon  on  the  former  appeal. 
(People  ez  tel.  Bryant  v.  Holladay,  93  Gal. 
241.) 

IT.  Jmdffmenta  ■•!  leted  eni  Dietai  Where 
BehearlBf  Granted* 

41.  Where  two  appeals  are  taken  in  the 
same  case,  one  from  the  judgment  and  the 
other  from  the  order  denying  a  new  trial,  a 
lodgment  of  this  court  on  the  appeal  from  the 
judgment  which  has  not  been  acted  upon  by 
the  court  below  or  the  parties,  does  not  be- 


come the  law  of  the  case  so  far  as  to  affect  the 
right  or  power  of  this  court  to  determine  any 
and  all  questions  presented  on  the  appeal 
from  the  order  denying  a  new  trial  to  the  ex- 
tent, if  necessary,  of  modifying  the  former 
decision.  Thornton,  J.,  dissenting.  (Sharon 
V.  Sharon,  79  Gal.  633.) 
Gited  80  Gal.  388;  82  Gal.  260. 

42.  A  final  judgment  upon  appeal,  in  an  ac- 
tion in  which  the  subject  matter  involved  and 
the  parties  or  their  predecessors  in  interest 
were  the  same  as  in  the  case  at  bar,  will  be 
treated  and  considered  as  the  law  of  the  case, 
although  after  the  goin^  down  of  the  remitti- 
tur the  action  was  dismissed  in  the  trial  court, 
and  no  judgment  was  entered  which  could  be 
pleaded  in  bar  or  given  in  evidence  to  defeat 
a  new  action.    (R^d  v.  King,  93  Gal.  96.) 

43.  The  law  upon  a  question  does  not  be- 
come settled  by  the  mere  opinion  of  judges 
unnecessarily  expressed,  but  only  by  a  deci- 
sion of  the  point  when  oeing  the  ground,  or 
at  least  one  of  the  grounds,  of  a  judgment. 
(State  V.  McGlynn,  2^  Gal.  233.) 

Gited  82  Gal.  617. 

44.  The  doctrine  that  this  court  having  er- 
roneously decided  some  matter  of  law  upon  a 
former  appeai  will  always  stand  by  the  error 
in  that  case,  though  it  will  not  allow  it  to  be 
a  precedent  in  another  case,  has  nothing  to 
commend  it  to  the  favor  of  the  court,  ana  its 
application  will  not  be  extended  beyond  the 
cases  in  which  it  has  been  held  to  apply.  It 
does  not  apply  to  erroneous  expressions  of 
opinion  in  a  former  decision  which  are  merely 
obiter,  and  which  go  beyond  the  point  raised 
for  adjudication  upon  the  former  appeal. 
(Wixson  V.  Bevine,  80  Gal.  886.) 

46.  The  discussion  and  determination,  in 
an  opinion  of  the  supreme  court,  of  other 
points  not  tending  to  the  decision  of  the  point 
upon  which  the  appeal  was  disposed  of,  must 
be  regarded  as  dicta,  and  not  as  the  law  of 
the  case.    (Mulford  v.  Estudillo,  32  Gal.  131.) 

46.  While  the  rule  as  to  the  law  of  the  case 
does  not  protect  mere  dicta,  yet  a  decision  on 
a  point  wiiich  arose  in  the  case  is  within  the 
rule,  although  it  was  not  necessary  to  the 
disposition  of  the  appeal.  (Gwinn  v.  Hamil- 
ton, 76  Gal.  265.) 

Gited  79  Gal.  663. 

47.  If  a  judgment  is  rendered  generally  for 
the  defendants  upon  issues  of  both  law  and 
fat^t,  and  the  supreme  court  upon  appeal 
affirm  the  judgment,  a  statement  in  the  opin- 
ion that  the  judgment  was  affirmed  because 
there  was  a  mifrjoinder  of  parties  defendant, 
and  that  the  effect  of  the  jud^ent  will  not 
preclude  the  plaintiff  from  suing  again,  does 
not  prevent  the  judgment  from  being  a  bar  to 
a  new  suit  brought  for  the  same  cause  of  ac- 
tion.   (People  V.  Skidmore,  27  Gal.  287. ) 

48.  A  party  who  asks  the  supreme  court  to 
pass  upon  a  question  will  not  be  permitted 
afterwards  to  assert  that  the  decision  was 
dictum,  even  though  the  question  was  not 
necessarily  involved.  ( San  Francisco  v.  Spring 
Valley  Water  Works,  68  Gal.  606.) 

Gited  76  Gal.  266. 

49.  Where  the  supreme  court,  in  reversing  a 
judgment  and  remanding  the  cause  for  a  new 
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trial,  coniider  and  pan  apon  a  point  of  law, 
with  a  view  to  the  new  trial  for  the  purposes 
of  which  it  is  important,  the  ruling  upon  such 
point,  though  not  essential  to  the  decision, 
becomes  the  law  of  the  case  in  all  its  future 
stages.  (Table  Mountain  Tunnel  Co.  y. 
Stranahan,  21  Cal.  548.) 
Cited  87  Cal.  381 ;  95  Cal.  439;  13  Col.  177. 

60.  Thus,  on  an  api)eal  from  a  judgment  in 
favor  of  defendant  in  an  action  to  recover  a 
mining  claim,  the  cause  was  remanded  for  a 
new  tnal  on  the  ground  that  certain  evidence 
of  location  ofterea  by  the  plaintiff  had  been 
erroneously  ezdudea  and  certain  mining  laws 
improi)erly  admitted.  In  an  opinion  givins 
its  reasons  for  the  decision  the  court  discussed 
the  effect  of  a  location  in  the  absence  of  min- 
ing laws^  and  declared  certain  principles  of 
law  applicable  to  such  locations.  On  tne  new 
trial  the  lower  court  was  asked  by  defendant 
to  give,  as  an  instruction  to  the  jury,  a  iK)r- 
tion  of  the  oinnion  embracing  the  dedaration 
of  legal  principles  above  referred  to,  which  it 
refused  to  do.  Held,  on  a  second  appeal,  that 
the  rules  of  law  thus  declared  in  the  former 
opinion,  whether  intrinsically  correct  or  not, 
were  the  law  of  the  case,  and  that  it  was 
therefore  error  to  refuse  the  instruction. 
(Table  Mountain  Tunnel  Co.  v.  Stranahan,  21 
Cal.  548.) 

51.  After  the  first  opinion  was  filed  a  re- 
hearing was  granted,  and  in  the  judgment  on 
rehearing  the  effect  of  a  lis  pendens  filed  was 
expressly  omitted  from  determination.  Held, 
the  first  opinion  in  that  case  is  not  an  adjudi- 
cation upon  the  point  as  to  the  effect  of  such 
lis  pendens,     (l^elton  v.  Cook,  61  Cal.  481.) 

y.  Where  Different  ({mestloii  Involved  or 

New  Faets. 

52.  The  law  of  the  case,  as  established  by 
opinions  upon  former  appeals  from  a  judg- 
ment on  demurrer  to  a  complaint,  and  from 
an  order  granting  a  new  trial  after  a  judg- 
ment of  nonsuit,  has  no  relevancv  in  deter- 
mining upon  a  subsequent  appeal  from  an  or- 
der denying  a  new  trial  whether  the  court 
erred  in  admitting  or  excluding  evidence,  or 
made  its  findings  without  sufficient  evidence 
to  support  them.  (Wheeler  v.  Bolton,  92 
Cal.  159.) 

58.  A  decision  on  appeal  holding  that  a  tax 
deed  was  not  invalid  for  want  of  a  sufficient 
description  of  the  proi)erty,  no  other  question 
as  to  the  validity  of  the  deed  being  presented, 
does  not  become  the  law  of  the  case  m  respect 
to  its  sufficiency  in  other  particulars.  (An- 
derson V.  Hancock,  64  Cal,  455.) 

54.  Where  the  plaintiff  took  a  first  appeal 
from  the  judgment  upon  the  judgment-roll 
alone,  without  a  bill  of  exceptions,  and  a 
judgment  was  thereupon  ordered  to  be  entered 
upon  the  findings  for  appellants,  and  a  second 
appeal  was  thereupon  taken  bvthe  defendant 
from  the  judgment  so  enterea,  upon  a  record 
containing  exceptions  taken  by  him  at  the 
trial,  and  settled  by  the  judee  who  tried  the 
cause,  such  exceptions  could  not  have  been 
consioiered  upon  the  first  appeal,  and  may  be 
properly  determined  upon  the  second  appeal ; 
and  the  second  appeal  will  not  be  dismissed 


upon  the  ground  that  the  decision  of  the  flrit 
appeal  is  the  law  of  the  case  upon  the  aeoond 
appeal,  and  that  no  appeal  could  be  taken 
from  the  final  judgment  ordered  upon  that 
appeal.  (Klauber  v.  San  Diego  Street  Car 
Co.,  98  Cal.  105.) 

55.  On  an  appeal  from  an  order  granting  a 
new  trial  because  the  verdict  is  not  sustained 
by  the  evidence  the  decision  of  the  appellate 
court  affirming  the  order  on  the  ground  that 
the  granting  of  a  new  trial  in  such  cases  rests 
in  the  sound  discretion  of  the  court  does  not 
settle  the  law  of  the  <sue  upon  the  evidence 
that  defendant  is  entitled  on  the  new  triid 
to  a  nonsuit  when  plaintiff  has  closed  his  caae. 
(Moore  v.  Murdock,  26  Cal.  514.) 

56.  The  rule  that  upon  a  second  appeal  in  a 
cause  the  court  must  accept  its  former  decision 
as  the  law  of  the  case  is  applicable  only  when 
the  same  matters  that  were  determined  on 
the  first  appeal  are  brought  before  it  on  the 
second  appeiad,  and  shoulcT  not  be  extended  to 

Erevent  a  judicial  consideration  of  the  case 
eyond  the  exigencies  which  demanded  its 
application,  ancTwhenever,  upon  the  second 
hearing,  the  record  presents  a  different  state  of 
facts  or  different  questions  of  law,  the  former 
determination  ceases  to  be  an  estoppel,  and 
this  court  is  at  liberty  to  consider  the  ques- 
tions presented  as  fully  as  though  presented 
upon  a  first  appeal.  (Klauber  v.  San  Diego 
Street  Car  Co.,  98  Cal.  105.) 


57.  Parties  to  an  action  on  a  new 
not  precluded  by  the  decision  of  ^s  court  on 
a  former  appeal  from  proving  facta  which 
were  not  before  the  court,  and  upon  whose 
legal  effect  there  was  no  adjudication  on  that 
appeal,  nor  from  introducing  new  proofs  in 
support  of  the  complaint  or  defenscjas  the 
case  may  be.  (Byan  v.  Tomlinson,  89  Cal. 
639.) 

58.  The  supreme  court,  in  reversing  a  judg- 
ment, passed  upon  a  point  of  law,  as  resulting 
from  tne  facts  then  before  it,  held,  that  the 
rule  that  the  law  thus  laid  down  becomes 
the  law  of  the  case  in  all  its  stages,  only  ap- 
plies so  long  as  the  evidence  oevelope  the 
same  state  of  facts ;  and  that,  if  on  the  new 
trial  the  evidence  shows  a  different  state  of 
facts  from  that  shown  on  the  first  trial,  the 
law  of  the  case  will  be  that  resulting  from 
this  new  state  of  facts.  (Mitchell  v.  Davia. 
23  Cal.  381.) 

Cited  73  Cal.  387. 

59.  When  an  api>eal  is  taken  from  an  order 
granting  a  preliminary  injunction,  and  the 
order  is  reversed,  the  opinion  of  the  court  will 
not  apply  to  any  new  state  of  facts  which  may 
appear  in  the  record  or  an  appeal  from  the 
final  judgment.  (Trinity  County  v.  McCam- 
inon,  25Cal.  117.) 

Cited  73  Cal.  387. 

60.  The  decision  ux>on  a  former  appeal,  if  it 
is  upon  a  different  state  of  facte,  does  not  ap- 
ply. (Meeks  v.  Southern  Pac.  B.  B.  Co.,  56 
Cal.  513.) 

61.  A  decision  on  appeal,  based  upon  a  par- 
ticular state  of  facts,  is  not  binding  m  respect 
to  questions  arising  on  a  second  appeal,  and 
depending  for  their  solution  upon  facts    ~ 
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••ntially  different.    (Orofls  y.  Zellerbach,  68 

Cal.d23.) 

Cited  79  Gal.  665. 

62.  Although  a  previous  ruling  of  the  ap- 
pellate court  upon  a  point  directly  made  is, 
as  to  all  subsequent  proceedings,  a  final  adju- 
dication, yet,  when  the  ruling  relates  to  a 
matter  of  fact,  it  can  only  be  invoked  where 
the  fact  reappears  under  the  same  circum- 
atances  in  which  it  was  originally  presented. 
(Nieto  V.  Carpenter,  21  Cal.  456.) 

Cited  73  Cal.  338 ;  79  Cal.  665. 

63.  Thus  where,  on  a  previous  appeal,  a 
document  in  the  Spanish  language  was  con- 
strued and  its  legal  effect  declared,  the  deci- 
sion  beinff  based  upon  an  erroneous  transla- 
tion of  the  instrument,  and  on  a  second  ap- 
peal a  different  and  correct  translation  was 
presented,  held,  that  the  appellate  court  was 
not  bound  by  the  former  decision  so  far  as  it 
was  induced  by  the  inaccuracy  of  the  transla- 
tion.   (Nieto  V.  Carpenter,  21  Cal.  455.) 

64.  When  a  judgment  is  reversed  for  want 
of  necessary  averments  and  proofs  as  to  com- 
pliance with  the  con.ditions  of  a  contract 
specially  declared  upon,  if  the  complaint  is 
amended  before  a  second  trial  so  as  to  de- 
clare upon  the  common  counts  in  assumpsit, 
and  the  proofs  tend  to  show  a  waiver  of  com- 
pliance with  such  conditions,  the  former  de- 
cision is  not  applicable ;  and  a  charge  of  the 
court  upon  the  subject  of  such  waiver  does 
not  contravene  the  law  of  the  case.  (Castag- 
nino  V.  Balletta,  82  Cal.  250.) 

65.  The  decision  of  this  court,  rendered  on  a 
iormer  appeal  in  the  same  cause,  must  be  en- 
forced as  the  law  of  the  case  on  a  second  ap- 
peal, notwithstanding  a  difference  in  the  facts, 
if  such  difference  be  an  immaterial  one.  (Es- 
tate of  Cook,  83  Cal.  415.) 

TI«  Application  of  the  Doctrine  of  to  Smre- 

ties. 

66.  Decision  on  former  appeal,  in  action  by 
aame  plaintiff  against  treasurer  to  compel  pay- 
ment of  the  substituted  warrant,  is  the  law 
of  the  case  upon  appeal  in  a  second  action  by 
the  same  plaintiff  against  the  sureties  on  his 
official  bond  to  compel  payment  of  the  de- 
ficiency. (Priet  T.  I)e  la  Montanya,  85  Cal. 
148.) 

LAWS. 

See  Conflict  of  Laws. 

Foreign,  how  proved.    See  Foreign  Law. 
Power   of   municipalities  to  enact.     See 
Municipal  Corporations,  IX,  8. 
Statutes.    See  Statutes. 

LAY  DATS. 

See  Shipping,  lY. 

LBADnre  (questions. 

See  Witnesses,  YI,  4. 

LEASES. 

See  Landlord  and  Tenant,  II. 

Acknowledgment  of  lease  ^  married 
women.    See  Acknowledgments,  oiS. 

Lease  of  lands  claimed  under  Van  Ness 
ordinance.    See  San  Francisco,  XIY,  8. 


Bailroad,  lease  of.    See  Railroads,  VIII,  8, 

Water-works,  lease  of.  See  Water  Com- 
panies, lY. 

Water  right,  lease  of.  See  Waterooursei. 
XIY,  2,  s. 

Agreement  to  work  mine  on  shares.  Sea 
Mines  and  Mining,  XYI. 

Croppers.    See  Croppers. 

Wharves  in  San  Francisco,  lease  of  by 
funded  debt  commissioners.  See  Wharvea, 
YIII. 

Contract  of  lease,  when  becomes  a  sale. 
See  Sales,  2. 

Legislative  confirmation  of  void  lease  of 
wharf.    See  Wharves,  lY. 

Leasehold  interest,  how  sold  under  execu- 
tion.   See  Executions,  140. 

Terms  of  cannot  be  modified  during  term. 
See  Water  Companies,  lY. 

LEGACIES. 

See  Wills,  XI. 

Power  of  municipality  to  take  bequest. 
See  Municipal  Corporations,  LX,  4. 

LEGAL  REPBESBNTATITES. 

See  Executors  and  Administrators. 
Grantees  are.    See  Parties,  98. 

LEGAL  TEHDEB. 

See  Executions.  X.  6;  Payment,  11,  8;  Spe- 
cific Contract  Act. 

Statutes  relating  to.  See  Constitutional 
Law,  III,  4. 

Yerdict  in  legal  tender  notes.  See  Yerdict, 
XI. 

Treasury  notes.    See  Bonds.  69. 

Treasury  notes,  value  of.    See  Payment,  4. 

Payment  in  legal  tender  notes.  See  Com- 
mon Carriers,  lY,  4,  a. 

What  is.    See  Payment,  I. 

LEGISLATION. 

Contract  to  procure.    See  Contracts,  III,  3,  a« 

LEGISLATITE  ACTS. 

See  Certiorari,  II;  Ministerial  and  Judicial 

Acts. 

LEGISLATUBE. 

Congress,   powers  of.     See    Constitutional 

Law,  III. 

Object  and  intent  of.   See  SUtutes,  YIII,  3. 

Laws  changing  lesislative  districts.  See 
Constitutional  Law,  VlII,  7. 

Sole  judses  of  qualifications  of  its  mem- 
bers.   See  Constitutional  Law,  138. 

Extra  session,  power  of  legislature  during. 
See  Offices  and  Officers,  23. 

Acts  of,  how  proved.    See  Statutes,  7. 

Journals  of.    See  Statutes,  6. 

Opinions    of    legislators.      See   Statutes, 

Adjournment,  approval  of  statute  after. 
See  Statutes,  I,  2. 

Compensation,  mandamus  to  controller. 
See  Mandamus,  117. 

Eligibility  of  member  of  legislature  to  office 
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of  harbor  oommiarioner.    See  Harbor  Com- 

iniBsionenii  1. 

Extent  of  powers  of.  See  Constitational 
Law,  VI,  2,  a. 

Power  of  oyer  appropriationa.  See  Taxa- 
tion, 29,  30. 

Control  of  finances  and  power  to  create 
debt.    See  Constitutional  Law,  YI,  2,  b. 

Appropriations,  necessitvand  yalidity  of. 
See  Constitutional  Law,  Yl,  2,  b. 

Power  to  change  grade  of  street.  See 
Streets,  162. 

Legislative  grants.    See  Public  Lands,  Y. 

Legislative  grant^  condusiveness  of  patent 
against.    See  Public  Lands,  XX,  11,  b. 

Departmental,  consent  to  grant.  See  Mex- 
ican Lands,  I,  d. 

Power  of  over  srants  of  pueblo  lands.  See 
Mexican  Lands,  ll,  4,  a. 

Power  of  legislature  over  interest.  See  In- 
terest, I. 

Power  of  over  jurisdiction.  See  Jurisdic- 
tion, II. 

Jurisdiction  of  the  supreme  court,  legisla- 
tive jurisdiction  over.    See  Appeals,  l^  1. 

Power  of  to  confer  jurisdiction  on  justice. 
See  Justices  of  the  Peace,  lY,  1. 

Power  to  enlarge  office  of  prohibition.  See 
Prohibition,  III,  1. 

Power  of  over  rules  of  evidence.  See  Evi- 
dencOj  IX,  1. 

L^islature  may  consent  to  change  of  venue. 
See  Venue,  65. 

Control  over  offices  and  officers.  See  Offices 
and  Officers,  XI. 

Confirmation  of  appointment  by.  See 
Offices  and  Officers,  111,  2. 

Power  of  over  attorney  general.  See  At- 
torney General,  7. 

Power  of  to  create  board  of  examiners.  See 
Board  of  Examiners,  1. 

Control  over  municipalitiei.  See  Munici- 
pal Corporations,  III. 

1.  Under  section  4  of  article  lY  of  the  con- 
stitution, providing  that  '*  no  person  shall  be 
a  member  of  the  senate  or  assembly  who  has 
not  been  a  citiien  and  inhabitant  ox  the  state 
three  years,  and  of  the  district  for  which  he 
shall  be  chosen  one  year  next  before  his  elec- 
tion,'' a  citixen  and  resident  of  the  state  for 
three  years,  who  was  dul^r  elected  state  sen- 
ator at  the  election  held  in  1890  for  the  for- 
tieth district,  composed  of  the  counties  of  San 
Bernardino  and  San  Diego,  and  who  was  at 
that  time  a  qualified  citizen  and  inhabitant  of 
San  Bernardino  county,  of  which  he  remained 
a  resident,  was  not  deprived  of  his  office  be- 
cause of  the  redistricting  of  the  state  bv  the 
le^^ature  in  1891,  whereby  the  county  oi  San 
Dieffo  alone  was  made  to  constitute  the  for- 
tieth district.  (People  ex  rel.  Jennings  v. 
Markham,  96  Cal.  262.) 

2.  Under  the  constitution  and  laws  of  this 
state  the  senators  elected  in  the  year  1890 
from  the  even-numbered  senatorial  districts 
continue  to  hold  offioe  for  the  full  constitu- 
tional term  of  four  years,  and  the  act  redi- 
viding  the  state  into  new  senatorial  districts, 
approved  March  11, 1891,  purporting  to  con- 
tmue  the  senators  in  even-numbered  districts 
in  office  for  the  full  term  of  four  years,  is  not 
in  confiict  with  the  constitution,  notwith- 
standing some  of  the  counties  in  the  newly 


formed  districts  will  have  double  representa- 
tion in  the  senate,  and  others  will  be  deprived 
of  their  fair  and  equal  representation.  (Pec^- 
pie  ex  rel.  Snowball  v.  Pendegast,  96  Cal.  280.) 

3.  The  seats  of  the  twent]^  senators  elected 
in  1882  from  the  district  designated  in  the  act 
of  1874  by  odd  numbers  b^me  vacant  al 
the  expiration  of  the  second  year,  and  their 
successors  must  be  elected  at  tne  {general  eleo- 
tion  in  1884  from  the  said  districts,  and  the 
term  of  offioe  is  two  years.  (McPneraon  v. 
Bartlett,  66  Cal.  677.) 

Criticised  96  Cal.  296,  297. 

4.  The  legislature  of  1860  was  vested  with 
authority  to  pass  laws.  (Anderson  v.  Fisk, 
36  Cal.  626.) 

5.  A  le^pislatiye  assembly  has  all  the  powers 
and  privileges  which  are  necessary  to  the 
proper  exercise,  in  all  respects,  of  its  appro- 
priate functions.  (Ex  parte  McCarthy,  29 
Cal.  896.) 

6.  A  le{[islative  assembly  has  all  the  powen 
and  privil^es  conferred  by  the  common  par- 
liamentaiy  law,  unless  restrained  by  some  ex- 
press provision  of  the  constitution  or  some 
express  law  made  unto  itself.  (Ex  parte  Mc- 
Carthy, 29  Cal.  896.) 

7.  Such  pNowers  and  privileges  are  inherent 
in  a  legislatiye  body,  and  are  to  be  ascertained 
primarily  bv  a  reference  to  the  common  par- 
liamentary law.  (Ex  parte  McCarthy,  29  Cal. 
396.) 

8.  Bj  the  common  parliamentary  law  a 
legislative  assembly  ma^  compel  the  attend- 
ance of  all  persons  withm  the  limits  of  their 
constituency,  as  witnesses,  in  regard  to  sub- 
jects on  which  they  have  power  to  act,  and 
into  which  they  institute  an  investigation. 
(Ex  parte  McCarthy,  29  Cal.  396.) 

9.  The  appointment  of  a  committee  by  the 
senate,  with  power  to  investigate  chaiges  of 
bribery  made  asainst  members  of  that  hody, 
does  not  preduae  the  senate  from  afterwaras 
summoning  the  witnesses,  and  making  the 
investigation  before  the  bar  of  the  senate* 
(Ex  parte  McCarthy,  29  Cal.  896.) 

10.  Witnesses  before  a  legislative  assembly 
or  its  committee  are  not  sworn,  unless  there 
is  some  provieion  of  law  or  of  the  constitution 
authorising  it.  but  give  their  testimony  under 
the  penalty  oi  being  adjudged  guUty  of  con- 
tempt, and  punished  if  they  testify  falsely. 
(Ex  parte  McCarthy,  29  Cal.  396.) 

11.  When  witnesses  are  brought  before 
either  branch  of  the  legislature  they  may  be 
compelled  to  testify  by  process  of  contemnt 
when,  without  legal  cause,  they  refuse  to  oo 
so.    (Ex  parte  McCarthy,  29  Cal.  896.) 

12.  When  a  charge  of  bribery  is  brought 
against  memben  of  the  senate  the  senate 
has  power  to  investigate  the  chaige,  and  to 
summon  the  person  making  the  chaige  before 
its  bar  as  a  witness  touchmg  the  same,  and 
to  commit  him  for  contempt  for  refuaingto 
testify  without  sufficient  legal  cause.  (Ex 
parte  McCarthy,  29  Cal  396.) 

13.  A  legislative  assembly  may  refuse  to  a 
party  summoned  before  it  as  a  witness  the  aid 
of  counsel  when  charged  with  contempt  in 
not  answering  questions.  (Ex  parte  Mc- 
Carthy, 29  Cal.  99^.) 
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14*  The  compensation  of  the  porters  of  the 
senate  is  fixed  dt  law  at  four  dollars  per  day. 
The  word  "  day"  covers  whatever  portion  of 
the  twenty-four  hours  the  senate  chooses  to 
lemain  in  session.  (Bohinson  v.  Dunn,  77 
Gal.  478.) 

Extra  compensation  to  employees  after 
service  rendered.  See  Constitutional  Law, 
416. 


I.  Fresvmptloii  as  to|   Issme  of  Yeid 

Mmrriftfe* 
n.  Ertdenoe  of  Paternity, 
in.  Custody  of  Illegitimate  Cliildrea. 
IT.  Legitimation  of  lUegitimate  Child. 
Y«  Bight  of  Inheritance  of  Illegitimate 
ChUd. 

Right  of  illegitimate  child  to  letters.  See 
Executors  and  Administrators,  U,  2,  h. 

I.  Presumption  as  to)  Issne  of  Told  Mar- 
riage. 

1.  By  the  act  to  regulate  descents  and  dis- 
tributions, "the  issue  of  all  marrii^s  deemed 
null  in  law  or  dissolved  by  divorce  shall  be 
legitimate."  (Grahamv.Bennett,2Cal.508.) 

2.  A  marriacje  which  is  legitimate  in  form, 
but  by  the  existence  of  a  legal  disability  at 
the  time  rendered  void,  comes  within  the 
above  clause  for  the  protection  of  the  issue, 
and  is  "a  marriage  deemed  null  in  law." 
(Graham  v.  Bennett,  2  Cal.  503.) 

3.  Marriage,  legitimate  in  form,  but  void  for 
legal  disability,  though  void  as  regards  the 
parents,  the  law  declares  that  their  issue  shall 
he  legitimate.  (Graham  y.  Bennett,  2  Cal. 
603.) 

Custody  of  issue  of  void  marriage.  Bee 
post.  III. 

4.  A  child  bom  in  lawful  wedlock  is  pre- 
sumed to  be  the  child  of  the  husband.  The 
marriage  is  an  acknowledgment  by  the  hus- 
band that  the  child  is  his ;  but,  to  be  effective, 
there  must  be  knowledge  at  the  time  of  the 
fact  admitted.  Hence,  where  a  man  marries 
a  woman  with  child,  the  law  presumes  the 
child  is  his;  but  this  presumption  is  based 
ujpon  the  assumed  fact  that  he  knew,  at  the 
time  of  his  marriage,  the  situation  of  the 
woman.    (Baker  v.  Baker,  13  Cal.  87. ) 

5.  Children  bom  to  a  married  woman  dur- 
ing her  coverture  are  presumed  to  be  legiti- 
mate, and  to  be  the  issue  of  their  mother's 
husband.    (Estate  of  Bomero,  75  Cal.  379.) 

n.  Bvideneo  of  Paternity. 

6.  The  letters  from  the  mother  of  an  ille- 
gitimate child  to  its  nurse  are  incompetent 
and  inadmissible  for  the  purpose  of  proving 
paternity,  but  are  admissible  to  show  her  ac- 
quiescence in  the  di8x>osition  made  of  the 
child  by  the  deceased.  (Estate  of  Jessup,  31 
Cal.  408.) 

7.  When  a  witness  has  testified  to  the  ad- 
mission of  the  deceased  that  he  was  the  father 
of  a  boy,  and  had  shown  him  the  boy,  who  bore 
some  marks  of  resemblance  to  the  petitioner. 
it  is  not  hiurmful  error  to  inquire  further  oi 


the  witness  as  to  the  identity  of  the  petitioner 
with  such  boy,  in  reference  to  marks  of  re- 
semblance and  reminder  for  the  purpose 
merely  of  proving:  such  identity.  (Eistate  of 
Jessup,  81  Cal.  408.) 

8.  A  photograph  of  the  deceased,  taken 
man^r  years  before  the  trial  of  the  contest  as 
to  heirship,  is  irrelevant  and  inadmissible.  A 
photograpn  of  the  deceased  and  petitioner, 
made  shortly  before  the  trial,  by  bringing  two 
lie«itives  in  juxtaposition,  and  from  them 
making  a  thiitl,  may  perhaps  be  admissible 
to  show  resemblance  between  the  two,  as 
bearins  upon  the  question  of  paternity,  but 
would  be  entitled  to  very  little  weight  in  view 
of  frequent  marked  resemblances  between 
strangers,  and  great  dissimilarity  between 
kindred.    (Estate  of  Jessup,  81  Cal.  408.) 

9.  The  deposition  of  a  clergyman  as  to  the 
christening  of  an  illegitimate  child  by  the 
family  name  of  the  deceased  without  his  pres- 
ence, at  the  request  of  the  child's  nurse,  is  not 
admissible  to  prove  any  thing  binding  on  the 
deceased,  but  is  admissible  to  corroborate,  as 
to  the  fact  of  christening,  the  testimony  of  the 
nurse,  who  testified  that  such  christening  was 
done  at  the  request  of  the  deceased.  (Estate 
of  Jessup,  81  Cfal.  408.) 

Evidence  of  intentions  toward  child,  admi»> 
sibilitv  of  to  show  {wtemit^.    See  x>ost,  24. 

Declarations  in  will,  admissibility  to  prove. 
See  Evidence,  832,  et  seq. 

ni.  Gnstody  of  Illegitiniato  Ohildren. 

10.  Issue  of  void  marriage,  in  relation  to 
their  father,  are  the  inheritors  of  his  name, 
his  heirs  apparent,  and  entitled  to  look  for 
and  demand  from' him  his  care,  maintenance, 
and  protection.  And  he  has  the  same  right 
to  their  custody,  control,  and  obedience  as  if 
the  issue  of  a  valid  marriage.  (Graham  v. 
Bennet,  2  Cal.  608.) 

IT.  Legittmation  of  lUegitimate  CMld. 

11.  The  statute  which  provides*  a  way  in 
which  the  father  of  an  illegitimate  child  may 
make  the  child  his  heir,  being  in  derogation 
of  the  common  law,  must  be  strictly  con- 
strued.   (Pina  V.  Peck,  81  Cal.  859. ) 

Cited  81  Cal.  419,  422,  448. 

12.  The  statutes  of  1850  and  1870,  in  refer- 
ence to  the  adoption  of  illegitimate  children, 
are  to  be  strictly  construed  as  being  in  deroga- 
tion of  the  common  law ;  nor  can  the  act  of 
1870  or  the  Civil  Code  be  construed  as  retro- 
active, so  as  to  give  force  or  effect  to  acts  done 
or  performed  before  its  passage,  which  they 
would  not  have  had  at  the  time  they  were 
done  or  performed.  The  code  provisions  on 
that  subject  are  to  be  liberally  construed; 
but  liberal  construction  does  not  require  or 
authorise  the  enlaigement  or  restriction  of 
the  written  law.  Works,  J.,  Beatty,  C.  J., 
and  Paterson,  J.,  dissenting,  hold  that  all  the 
provisions  of  the  various  statutes  should  have 

a  strict  construction  on  the  single  question  of  . 
paternity,  but  should  all  have  a  lioeral  con- 
struction as  to  the  question  of  adoption ;  and 
that  prior  acts  and  conduct,  while  not  retro- 
actively allowed  to  constitute  an  adoption  un- 
der a  later  statute,  should,  if  continuous,  be 
taken  into  account  in  determining  whether 
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there  was  an  adoption  onder  the  later  rtatate, 
taking  into  consideration  the  whole  conduct 
of  deceased  toward,  and  his  treatment  of,  the 
child.    (EsUte  of  Jessup,  81  Gal.  408.) 


18.  Section  230  of  the  Civil  Code  oaes  the 
word  '^adopts''  in  the  sense  of  ''legitimates/' 
and  is  a  statute  of  legitimation  rather  than  of 
adoption.  It  applies  to  all  illegitimate  chil- 
dren, wherever  located  and  wherever  horn, 
and  is  to  have  a  liberal  constructioni  with  a 
view  to  effect  its  apparent  obiect  and  promote 
justice.  Per  Graroutte,  J.,  Paterson,  J.,  and 
tiharpstein,  J.   (Bly  the  v.  Ay  res,  96  Gal.  532.) 

14.  Section  230  of  the  Civil  Code,  which 

Erovides  for  legitimising  an  illegitimate  child 
y  acts  of  the  father  in  pais,  applies  onl]^  to 
illegitimate  minor  children.   ( jSstate  ol  Koo, 
62  Gal.  84.) 
Cited  81  Gal.  421,  445,  446. 

15.  Section  230  of  the  Civil  Code  applies  to 
the  case  of  an  illegitimate  child  bom  in  Eng- 
land of  a  mother  who  was  at  all  times  domi- 
ciled in  England,  and  having  a  natural  father 
who  was  at  all  times  domicfled  in  California, 
though  such  child  continuously  resided  in 
England  until  after  the  death  of  the  father  in 
California.  Such  child  was,  at  all  times  dur- 
ing the  life  of  the  father.  x>os8es8ed  of  a  capac- 
ity for  iM^timation  under  section  230  of  the 
Civil  Code  of  this  state.  Per  Garoutte,  J., 
Paterson,  J.,  and  Sharpstein,  J.  (Blythe  v. 
Ayres,  96  Gal.  582.) 

16.  The  words  of  an  acknowledgment  of  the 
paternity  of  an  illegitimate  child,  for  the  pur- 
pose of  making  it  an  heir,  must  oe  dear,  and 
exclude  all  except  one  interpretation.  (Sand- 
lord's  Estate,  4  Gal.  12.) 

Cited  31  Gal.  361 ;  81  Gal.  443. 

17.  An  acknowledgment  in  writing,  signed 
by  the  father  of  an  illegitimate  chfld,  t-o  be 
sufficient  to  make  such  child  his  heir,  must 
be  complete  in  itself,  so  that  the  C3urt  will 
be  able  to  say,  from  an  inspection  of  it,  with- 
out the  aid  of  parol  testimony,  that  the  per- 
son who  signed  it  acknowledged  himself  to  be 
the  father  of  the  illegitimate  child  therein 
named.  It  must  state  that  the  child  is  ille- 
gitimate.   (Pina  V.  Peck,  31  Gal.  359. ) 

18.  The  provision  contained  in  section  1387 
of  the  Civil  Code  that  "every  ille^timate 
child  is  the  heir  of  any  person  who,  in  writ- 
i^Sf  signed  in  the  presence  of  a  competent 
witness,  acknowle<M;es  himself  to  be  the 
father  of  such  child,*'  is  to  be  liberally  con- 
strued, without  interpolation  or  elimination 
of  any  term.     (Blythe  v.  Ayres,  96  Gal.  532. ) 

19.  Section  1387  of  the  Civil  Code  uses  the 
word  ''  acknowledge"  in  its  ordinary  accepta- 
tion, and  does  not  prescribe  any  stated  form 
of  acknowledgment,  nor  require  that  it  should 
be  specially  prepared  for  the  sole  pur{y)8e  of 
making  the  illegitimate  child  an  heir  of  the 
father,  nor  that  the  acknowledgment  shall 
state  the  fact  that  the  child  is  illegitimate, 
nor  that  the  witness  in  whose  presence  it  is 
signed  must  be  a  subscribing  witness.  The 
written  acknowledgment  may  be  made  in  the 
form  of  letters  from  the  father  stating  the 
fact  of  paternity  of  the  child,  signed  by  him 
in  the  presence  of  a  competent  witness,  who 
need  not  be  a  subscribing  witness  to  the  ac- 


knowledgment.    (BIvUm  t.  Avresy  96  CaL 

532.) 

20«  The  puUic  acknowledgment  of  an  ilU- 
gitimate  child  required  by  section  290  of  the 
Civil  Code,  in  order  to  adopt  and  legitimise 
it  as  the  heir  of  its  father,  who  is  unmarried, 
requires  that  he  should  hold  the  child  oat  to 
his  relatives,  friends,  acquaintances,  and  the 
world,  and  acknowledge  and  treat  it  as  hia 
child  in  such  family  as  he  may  have^  and 
otherwise  treat  it  as  if  it  were  a  legitimate 
child.  The  evidence  in  this  case  held  insuffi- 
cient to  establish  such  acknowledgment  or 
adoption  of  the  petitioner  by  the  deceased. 
Works,  J.,  Paterson,  J.,  and  Beatty,  G.  J., 
dissenting,  hold  that  the  statute  is  only  in- 
tended to  reauire  certain  proof  of  acknowl- 
edgment of  the  child  by  a  sufficient  number 
of  witnesses  to  establish  the  fact,  and  that 
the  child  be  treated  as  legitimate  for  purposes 
of  protection,  maintenance,  and  education; 
that  while  the  most  satisfactory  way  of  estab- 
lishing the  neoessarv  facts  is  by  proof  that 
the  claimant  has  been  reoei*^  into  the 
family  and  siven  the  family  name,  this  is  not 
necessary  where  there  is  sufficient  proof  of  a 
reason  for  not  having  done  either,  such  as  ap- 
pears in  this  case,  and  that  the  eridence  la 
sufficient  to  establiiA  the  petitioner's  adop- 
tion and  right  to  inherit.  (Estate  of  Jessap, 
81  Gal.  406.) 

21.  The  word  **  acknowledcment,''  as  used 
in  section  280  of  the  Civu  Code^  has  no 
technical  meaning,  but  in  its  ordinary  ac- 
ceptation means  "to  own  or  admit  the  knowl- 
edge of  " :  and  where  an  illegitimate  child, 
bom  in  England  and  continuously  resident 
there  until  after  the  death  of  the  father  in 
this  state,  was  acknowledged  by  him  to  the 
mother  and  grandmother  of  the  diild  before 
its  birth  (though  never  seen  by  him  after  its 
birth),  and  was,  at  his  request,  baptised  and 
named  by  his  surname,  and  was,  while  resid- 
ing in  England,  acknowled^ied  by  him  in  this 
state  to  many  persons  residins  here  and  on 
many  occasions  to  be  his  child,  and  he  waa 
never  heard  to  denv  its  paternity,  the  public 
acknowledgment  of  the  chUd  as  his  own  is 
sufficient^  within  the  meaning  of  section  230 
of  the  Civil  Code.  Per  Garoutte,  J.,  Pater- 
son. J.,  and  Sharpstein,  J.  (Blythe  v.  Ayres, 
96  C;al.  532.) 

22.  An  unmarried  man  residin£[  in  Califor- 
nia^ who  is  the  father  of  an  illegitimate  child 
resident  in  England,  and  who  is  without  a 
family  into  which  the  child  could  have  been 
received,  and  without  relations,  save  of  the 
collateral  line,  who  resided  in  a  foreign  coun- 
try, may  effect  the  Intimation  of  such  child 
under  section  230  of  the  Civil  Code.  Per 
Garoutte,  J.,  Paterson.  J.,  and  Sharpstein,  J. 
McFarland,  J.,  and  De  Haven,  J.,  contra. 
(Blythe  v.  Ayres,  96  Gal.  532.) 

23.  Where  a  father  has  publicly  acknowl- 
edged an  illegitimate  child  to  be  his  diild, 
and  has  taken  it  into  his  familv,  the  provision 
of  section  230  of  the  Civil  Code,  in  respect  to 
''otherwise  treating  it  as  if  it  were  legiti- 
mate," is  satisfied  if  he  treats  it  as  he  would 
naturally  treat  his  legitimate  child,  and  not 
as  the  majority  of  men  in  his  financial  cir- 
cumstances would  or  should  treat  their  chU- 
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dren.  Per  Garontte,  J.^  Patenon,  J.,  and 
Sharpstein,  J.  McFarland,  J,,  and  I>e 
Hayen,  J.,  contra.  (Blvthe  y.  Ayres,  961  Cal. 
532.) 

24.  Eyidenoe  as  to  the  intentions  of  the  de- 
ceased toward  the  mother  of  his  illegitimate 
child  is  irreleyant  and  incompetent  for  the 
purpose  of  showing  adoption  of  the  child,  but 
It  is  not  prejudicial  error  to  admit  such  eyi- 
dence  ui)on  the  issue  of  paternity,  though  its 
tendency  may  be  to  show  that  there  was  no 
intention  to  adopt  the  child.  (Estate  of  Jes- 
sup,  81  Cal.  408.) 

Y.  Blffht  of  laheHtanee  of  lUeritiiiuite 

Child. 

25.  Written  acknowledsment  of  paternity 
of  an  illegitimate  child,  which  is  not  executed 
for  the  purpose  of  making  such  child  the  heir 
of  the  uither,  will  not  make  the  child  such 
heir,  though  it  contains  all  the  matters  re- 
quired by  the  statute  for  such  acknowledg- 
ment.    (Pina  y.  Peck,  31  Cal.  369.) 

2A.  Section  230  of  the  Ciyil  Code  relates 
only  to  the  legitimizing  of  minor  illegitimate 
children,  and  confers  a  ri^ht  of  inheritance 
as  to  the  result  of  adoption,  while  section 
1387  of  the  same  code  proyides  for  giying  ille- 
gitimate adults  the  capacity  of  inheritance, 
and  forms  no  limitation  upon  or  Qualification 
of  section  230.    (Estate  of  J essup,  81  Cal.  408. ) 

27.  The  obyious  purpose  and  intent  of  the 
legi«Qature  in  making  the  enactment  contained 
in  the  first  clause  of  section  1387  of  the  Ciyil 
Code  was  to  entitle  illegitimate  children  to 
inherit  their  father's  estate,  the  same  as 
legitimate  children;  and  whether  it  be 
yiewed  as  a  statute  of  descent  merely  or  as 
affecting  the  status  of  the  child  it  a^jplies  to 
the  inheritance  of  the  father's  estate  in  Cali- 
fornia by  an  ill^timate  child  domiciled  in 
England,  where  tne  father  has  made  the  writ- 
ten acknowledgment  required  by  that  section. 
(Blythe  y.  Ayres,  96  Cal.  532.) 

28.  Sabra  Magee  had  two  legitimate  daugh- 
ters, Eliza  and  Susan.  The  descendants  of 
Eliza  were  all  legitimate,  but  Susan  had  two 
illegitimate  daughters,  Elizabeth  and  Suez. 
Elizabeth  died  after  her  mother,  leaying  one 
legitimate  child,  Albert.  Suez  died  subse- 
quently intestate  and  without  issue.  The  de- 
soendants  of  Eliza  claim  to  succeed  to  the  es- 
tate of  Sues  as  against  Albert.  Held,  on  a 
construction  of  sections  1386, 1387,  and  1388 
of  the  Ciyil  Code,  that  Albert  is  entitled  to 
succeed  to  the  estate  as  heir  of  Susan,  the 
mother  of  Elizabeth  and  Sues.  (Estate  of 
Magee,  63  Cal.  414.) 

Cited  81  Cal.  438. 

Illegitimate  child,  succession.  See  Estates 
of  Deceased  Persons,  VIII,  4,  e« 

Bequest  for  maintenance  of  Illegitimate 
4Shild  without  specifying  amount,  oonitmotion 
ot    SeeWiUs,  246. 

LESSOBS. 

See  Landlord  and  Tenant. 

LETTERS. 

As  eyidence.    See  Eyidence,  III,  5. 
Press  copies  of.    See  Eyidence,  16, 17. 


Admissibility  to  show  paternity.  See 
Lnritimacy;  6. 

Suppression  of  letters  as  endence  of  fraud. 
See  Wills,  78. 

Agent's,  admissibility  of.   See  Aj^ency,  139. 

Contract,  letters  whether  constitute.  See 
Contracts,  I,  2,  d. 

Whether  binding  where  without  considera- 
tion.   See  Sales,  190. 

Threatening.    See  Criminal  Law,  XXI,  53. 

Threatening  letter,  sending  to  grand  jury. 
See  Contempt,  IV,  5. 

Testamentary,  letter  is  not  when.  See 
Wills.  3,  et  seq. 

Reference  in  holographic  will  to  letter  not 
in  existence.    See  Wills,  47,  et  sep. 

Acknowledgment,  letters  as  an.  See  Stat, 
ute  of  Limitations,  400. 

Sufficiency  of  as  a  memorandum.  See  Stat- 
ute of  Frauas,  116,  et  sea. 

Contradicting  witness  oy  letters.  See  Wit- 
nesses, 288,  308. 

Assailing  credibility  of  witness  by  eyidence 
of  letters.    See  Witnesses,  377. 

Postscript,  eyidence  as  to.  See  EyidencCi 
391. 

LETTERS  OF  ADMHISTBATIOII. 

See  Executors  and  Administrators. 

LETTERS  OF  GUARDLlirSHIP. 

Bight  to.    See  Guardian  and  Ward,  II,  S. 

LETTERS  OF  CREDIT. 

1.  A  letter  of  credit  is  a  letter  of  request, 
whereby  one  person  requests  some  other  per- 
son to  adyance  money  or  giye  credit  to  a  third 
person,  and  promises  that  he  will  repay  or 
guarantee  the  same  to  the  person  makins 
the  adyancement.  (Lafargue  y.  Harrison,  70 
Cal.  380,  384.) 

2.  If  there  is  any  thing  ambiguous  in  a  let- 
ter of  credit  it  should  be  taken  most  strongly 
against  the  person  drawing  it.  (Lafai^ue  y. 
Harrison,  70  Cal.  380,  385. ) 

3.  In  construins  a  letter  of  credit  the  court 
must  look  at  the  letter  itself,  and  giye  to  its 
terms  and  the  language  employea  a  reason- 
able interpretation,  according  to  the  intent 
of  the  parties  as  disclosed  by  the  instrument 
read  in  the  light  of  surrounding  circum- 
stances, and  the  purposes  for  which  it  was 
made.  (Lafargue  y.  Harrison,  70  Cal.  380, 
886.) 

4.  Person  to  whom  a  special  letter  of  credit 
is  addressed  has  a  right  to  act  upon  it,  and 
when  he  accepts  the  letter  placed  in  his 
hands  by  the  person  for  whose  benefit  it  was 
written,  and  giyes  him  credit  in  compliance 
with  it,  there  springs  from  the  letter  and  its 
acceptance  a  distinct  contract  which  is  auxil- 
iary to  the  principal  contract  between  the 
person  for  whose  benefit  the  letter  was  writ- 
ten and  the  person  to  whom  it  was  addressed, 
which  is  binding  upon  the  writer  of  the  let- 
ter.   (Lafargue  y.  Harrison,  70  Cal.  880, 384. ) 

5.  A  letter  of  credit,  promising  nncondi- 
tionally  to  accept  bills  drawn  upon  its  faith, 
is  deemed,  under  our  statute,  an  actual  ac- 
ceptance in  fayor  of  a  person  who,  upon  its 
faith,  receiyes  a  bill  so  drawn  for  a  yaluable 


1740 


LETTERS  OF  CREDIT— IJBEL,  L 


eonnderatioii.     (Naglee  t.  Lyman,  14  Cal. 

450.) 

Cited  14  Cal.  08. 

6.  In  1877  John  Mel  A  Sons,  merchanta, 
having  a  branch  at  Bordeaux,  and  doing  their 
banking  buainess  with  the  plaintififa,  obtained 
from  the  defendants,  Falkner,  Bell  A  Co.,  the 
following  letter  of  credit: 

**  The  Merchant$'  Banking  Company  of  Limdon 
(Limiledjy  112  Cannon  ttreet,  London, 
Dear  Snts :  At  the  request  of  MeBsrs.  John 
Hel  A  Sons  of  this  city,  we  hereby  authorise 
Messra.  A.  Lafargue  i  Co.,  of  Bordeaux,  to 
draw  on  von  at  sixty  days'  sight  for  our  ac- 
count to  the  amount  of  three  thousand  pounds 
sterling  (£3,000\ 

"All  drafts  must  be  drawn  at  Bordeaux, 
and  be  accompanied  by  due  advice.  This 
credit  to  be  in  force  for  twelve  months,  from 
81st  October,  1877,  to  81st  October,  1878." 

The  plaintiffs  and  the  bank  were  duly  ad- 
vised of  the  issuance  of  the  letter,  which  was 
deposited  bv  Mel  A  Sons  with  the  plaintiffs 
as  security  for  advances.  Upon  the  faith  and 
credit  thereof  the  plaintiffs  advanced  about 
nineteen  thousand  dollars  to  Mel  A  Sons,  of 
which  a  balance  of  thirteen  thousand  four 
hundred  and  forty-one  dollars  and  fifty-four 
cents  remained  unpaid.  On  the  10th  of 
October,  1878,  they  drew  a  bill  of  exchange 
for  three  thousand  pounds  on  the  Merdiants' 
Banking  Company  at  sixty  days'  sight,  which 
they  requested  that  bank  to  pay,  and  chaise 
according  to  the  terms  of  the  letter  of  credit. 
The  bank  refused  to  accept  or  pay  it,  where- 
upon it  was  protested  for  nonacceptance  and 
nonpayment.  The  action  was  brousht  on 
the  letter  of  credit.  Held,  that  the  defend- 
ants were  liable,  as  the  letter  of  credit  was  a 
guaranty  by  them  of  the  credit  of  Mel  A  Sons 
durinff  the  time  and  for  the  amount  therein 
specified,  and  of  the  acceptance  and  payment 
oy  the  Merchants'  Bankms  Company  of  idl 
drafts  drawn  by  the  plaintiffs  in  conformity 
with  the  letter.  (Lafargue  y.  Hamson,  70 
Cal.  880.)  

LEYSES. 

See  Watercourse!,  XTV,  1,  e. 

Bight  to  erect.  See  Swamp  and  Overflowed 
Lands,  XV. 

Right  of  reclamation  district  to  erect.  See 
Swamp  and  Overflowed  Lands,  XYII,  8.  h. 

Levees,  en joininff.   See  Injunctions,  II,  8. 

Levee  district.  See  Swamp  and  Overflowed 
Lands,  XV. 

LEX  DOMiaLn. 

Governs  succession.  See  Estatea  of  Be* 
ceased  Persons,  VIII,  4,  a. 

LEXFOBL 

Grovems  admissibility  of  evidence  and  pro* 
oedure.    See  Conflict  of  Laws,  8. 

LEX  LOCI  COKTEAGTUS. 

See  Conflict  of  Laws,  8. 

LEX  LOCI  BEI  8IT£. 

See  Conflict  of  Laws,  6,  et  seq. 


LETT. 

Attachment.    See  Attachments,  IV. 

Execution,  levy  of.    See  Executions,  VIL 

Tax,  levy  of.    See  Taxation,  VII. 

Assessment  for  reclamation  district;  how 
levied.  See  Swamp  and  Overflowed  Lands, 
xvn,  8,  k,  C. 

IlEEL. 

L  IfhMt    PvbllcatioBs    are    Ilbeloui 
Words  Aetionable  perse  I  CoBstmo* 
Hon  of. 
n.  Privileged  ComamMleattou. 
ni.  LlabUlty  of  CorpormtiOB  for. 
IT.  Actions  for. 

1.  ParHes. 

2.  Pleading. 

8.  Undertaking  for  Coifk 
4.  £vidence» 

a.  T6  Show  Who  Referred  to  in  li- 
bel ;  Proof  of  Colloquium. 
K  Malice,  Presumptions  and  Evi* 
dence  as  to;  Good  Faith  d 
Publisher, 
e.  Other  Libels;  General  Repata- 
tionand  Prior  Acts  of  Plamtiff. 

d.  As  to  Family  of  Plaintiff. 

e.  Variance;  Miscelliuieoaa. 
6.  Jtutyieaiion* 

6.  Lamagei;  InetrucHone  a$  lo. 

Criminal.    See  Criminal  Law,  XXI,  87. 
IMsmissal  of  action,  supreme  ooort  will  not 
review.    See  Appeals,  1948. 

I.  WMat  PmblieattoM  are  libelous  |  Worte 
Aetionable  per  sei  Gonstmetion  of. 

1.  Publication  which  tends  to  reflect  shame 
upon  person,  and  to  hold  him  up  to  the  peo- 
ple as  an  object  of  ridicule,  is  libelous.  (Lick 
V.  Owen,  47  Cal.  252.) 

2.  To  expose  a  person  to  obloauy  is  to  ex- 
pose him  to  censure  and  reproacn.  (Bettner 
V.  Holt,  70  Cal.  270. ) 

8.  An  article  published  in  a  newspaper, 
falsely  charging  the  publisher  of  another 
paper  with  beinff  a  party  to  a  secret  condave. 
m  which  he  sold  the  supi)ort  and  advocacy  of 
his  paper  to  certain  corporations  for  a  sum  of 
money  is  libelous,     (fitch  v.  Be  Young,  86 

Cal.  m.) 

4.  The  action  was  brouaiit  to  recover  dam- 
ages for  an  alleged  libel.  The  plaintiff,  as  the 
af^nt  of  certain  residents  of  the  town  of  River- 
side, who  were  interested  in  the  cultivation 
of  fruit,  had  taken  specimens  of  fruit  grown 
bv  them  for  exhibition  at  the  World's  Air  in 
New  Orleans.  The  alleged  libel  consisted  in 
the  publication  in  a  newspa^r  of  an  article, 
quoted  in  the  opinion,  in  wmch  the  conduct 
of  the  plaintiff  as  such  agent  was  severely 
criticised.  The  complaint  alleged  that  the 
article  intended  to  charge,  and  was  so  under^ 
stood  by  its  readers,  that  the  plaintiff,  in  vio- 
lation of  his  trust,  had  corruptly  failed  to 
make  a  proper  exhibit  of  fruit  sent  oy  the  con- 
tributors, but  had  appropriated  it  himself, 
and  entered  it  in  his  own  name  and  for  his 
own  benefit;  that  the  exhibit  had  not  been 
conducted  in  an  honorable  or  upright  man- 
ner, and  that  be  had  failed  to  make  any  re- 
port of  his  actions  as  such  agent,  because  Um 
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report,  if  giren,  would  diadoae  his  oorrapt 
and  dishonest  acts.  Held,  that  the  article 
was  calculated  to  expose  the  plaintiff  to  ob- 
loquT,  and,  if  false,  was  libelous.  (Bettner  t. 
Holt,  70  Gal.  270.) 

5.  Where  an  alleged  libel  is  only  in  respect 
to  an  unlawful  business  carried  on  by  plain- 
tiff the  action  cannot  be  maintainea.  The 
illegality  of  the  business  is  an  answer  to  the 
complaint.  (Johnson  t.  Simonton,  43  Cal. 
242.) 

6.  When  article  in  newspaper  imputes 
grave  offenses  and  dishonest  practices  to  a 

gerson,  which,  if  established,  would  bring 
im  into  general  contempt  and  disgrace,  it  is 
actionable  on  its  face.  (Wilson  v.  Fitch,  41 
Cal.  3d8.) 

7.  The  action  was  brought  to  recover  dam- 
ages for  a  libel.  The  i»laintiff,  at  the  time  of 
the  publication  complained  of,  was  a  pupil  in 
the  state  normal  school  at  San  Jose,  of  which 
the  defendant  was  the  principal.  The  alleged 
libel  consisted  of  a  portion  of  a  letter  written 
by  the  defendant,  and  by  him  caused  to  be 
published  in  a  newspaper,  in  which  it  was 
said  of  and  concerning  the  plaintiff  as  such 
pupil  that  "  by  her  conduct  in  class,  by  her  be- 
navior  in  and  about  the  building,  and  by  her 
spirit  as  exhibited  in  numberless  personal  in- 
terviews, she  has  shown  herself  tricky  and 
unreliable,  and  almost  entirely  destitute  of 
those  womanly  and  honorable  characteristics 
that  should  be  the  first  requisites  in  a 
teacher."  The  letter  was  written  in  reply  to 
certain  censorious  articles  that  bad  appeared 
in  the  public  press  reflecting  upon  the  faculty 
and  management  of  the  normal  school  in 
connection  with  their  treatment  of  the  plain- 
tiff. Held,  that  the  publication  was  action- 
able per  se,  and  was  not  a  privileged  com- 
munication.   (Dixon  T.  Allen,  69  Cal.  627.) 

8.  Tbe  lan^:uage  complained  of  in  such  let- 
ter is  unambiguous,  and  its  meaning  should 
not  have  been  submitted  to  the  Jury.  (Dixon 
V.Allen,  69  Cal.  627.) 

9.  A  newspaper  article  which,  in  referring 
to  a  dty  election,  states  that  a  large  sum  of 
money  is  to  be  put  up  by  a  corporation  to 
corrupt  voters,  of  whom  there  were  a  lai^e 
number  who  could  be  bought,  and  that  "it  is 
reported  that  Edwards  is  to  have  charge  of 
the  sask,"  is  libelous  per  se.  and  imports  the 
use  of  a  fund  for  purposes  of  corruption ;  and 
it  is  proper  to  instruct  the  jury  in  an  action 
against  the  proprietors  of  the  newspaper  for 
damages  for  such  libel  that  the  article  upon 
its  face  imputed  to  the  plaintiff  conduct  or 
the  possession  of  a  character  which  would 
lead  him  to  commit  acts,  and  that  he  was 
about  to  commit  acts  which,  if  true,  would 
subject  him  to  obloquy  in  the  community. 
( £a wards  V.  San  Jose  Pnnting  and  Pub.  Soc., 
99  Cal.  431.) 

10.  The  words  "this  companv,  lor  good  and 
sufficient  reasons,  has  resolvea  to  dismiss  D. 
D.  Ma3rnard  from  its  service,"  are  not  libel- 
ous per  se  when  entered  on  its  books  by  an  in- 
surance company,  and  published  concerning 
one  of  its  agenta.  (Maynard  v.  Fireman's 
Fund  Ins.  Co.,  47  Cal.  207.) 

11.  The  words  "  Clarke  ia  a  carpenter  by 


trade,  is  interested  in  the  Moore  title,  and 
has  figured  quite  prominently  in  some  of 
the  squatter  nots  which  have  occurred  in  the 
Western  Addition,"  are  not  libelous  of  them- 
selves, as  usually  understood  and  received  in 
this  stote.  (Clarke  v.  Fitch,  41  Cal.  472.) 
Cited  16  Nev.  212. 

12.  Where  the  alleged  libel  consists  of  two 
distinct  parts,  one  of  which  is  not  libelous  per 
se,  this  part  should  be  distinguished  from  that 
which  IS  libelous.  (Fleming  v.  Albeck,  67 
Cal.  226.) 

18.  In  determining  whether  the  language 
of  the  alleged  libel  will  bear  a  double  mean- 
ing, one  of  which  is  libelous,  the  court  must 
not  separate  it  into  parts,  and  construe  each 
part  separately^  but  must  construe  each  part 
of  the  alleged  libel  in  connection  with  all  the 
rest.    (Van  Vector  v.  Walkup,  46  Cal.  124.) 

14.  In  an  action  for  a  libel  it  is  the  prov- 
ince of  the  court  to  determine  whether  the 
language  of  the  alleged  libel  will  bear  a  double 
meaning,  one  of  which  is  libelous :  and,  when 
the  court  has  determined  that  it  will  bear 
such  double  meaning,  it  is  the  province  of 
the  jury  to  determine  in  which  sense  it  was 
used.  (Van  Vai-^tor  v.  Walkup,  46  Cal.  124.) 
Cited  16  Nev.  212. 

16.  Whether  a  publication  is  libelous  per  se 
is  to  be  determined  wholly  by  the  sense  in 
which  the  same  is  usually  understood  and  re- 
ceived in  this  state;  and,  when  woids  have  a 
general  and  notorious  signification  in  this 
state,  courts  will  take  judicial  notice  of  it, 
(Clarke  v.  Fitch,  41  Cal.  472.) 

Article  containing  several  alleged  libels. 
See  Criminal  Law,  2478. 

n.  Privileged  CemaiinleatfoM. 

16.  Trustee  of  private  corporation  is  not 
public  officer  in  such  sense  as  to  enable  the 
publishers  of  a  newspaper  to  claim  an  article 
published  concerning  him  and  criticising  his 
conduct  as  trustee^  as  a  privileged  communi- 
catiouj  and  therefore  compel  such  trustee^  in 
an  action  for  libel,  to  prove  express  malice. 
(Wilson  V.  Fitch,  41  CiU.  868.) 

Cited  99  Cal.  438. 

17.  A  defamatory  publication  in  a  public 
journal,  concerning  a  private  person,  is  not 
privileged,  so  as  to  require  proof  of  express 
malice  on  the  part  of  the  plamtiff,  simply  be- 
cause it  relates  to  a  subject  of  public  interest, 
and  was  published  in  good  iaith,  without 
malice,  and  from  laudable  motives.  (Wilson 
V.  Fitch,  41  Cal.  868.) 

What  is  noU    See  ante,  7« 

in.  liability  ef  CerperatleB  for. 

18.  Trade  corporation  may  be  made  respon- 
sible for  a  libel.  (Mavnard  v.  Fireman's 
Fund  Ins.  Co.,  47  Cal.  207.) 

Cited  99  Cal.  436. 

19.  Corporation  asgresate  has  capacity  to 
compose  and  publisn  alibel,  and  by  reason 
thereof,  when  done,  becomes  liable  to  an  ac- 
tion for  damages  by  the  person  of  and  con- 
cemine  whom  the  words  are  composed  and 

Eublished.     (Maynard   v.  Fireman's   Fund 
DS.  Co..  84  Cal.  480 
Cited  6  Dak.  168. 
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IT.  AetioBS  ftr« 

20.  >^ere  several  persons  haYe  been  in- 
jured by  same  libel  each  has  a  separate 
cause  of  action,  and  must  sue  alone.  Proof 
that  the  libel  included  others  than  the  plain- 
tiff is  not  a  variance,  (Rolunett  v.  Mc- 
Donald, 66  Cal.  611.) 

2.  Phadfiig. 

21.  Complaint  need  not  aver  that  publica- 
tion was  not  privileged  in  an  action  for  libel. 
(Dixon  V.  Allen,  69  Gal.  627.) 

22.  A  colloquium  is  not  necessary,  except 
when  the  lil:M3l  is  not  actionable  on  its  face, 
but  has  a  covert  libelous  meaning.  (Wilson 
V.  Fitch,  41  Cal.  363.) 

Cited  22  Or.  199. 

23.  If  it  is  intended  to  charge  in  a  complaint 
that  such  words  were  used  in  an  offensive 
sense^  such  as  engaging  in  a  riot  to  unlaw- 
fully invade  the  possessions  of  another,  and 
were  so  understood  by  those  who  read  tiiem, 
there  must  be  a  colloquium  in  the  complaint 
to  show  in  what  sense  the  words  were  libel- 
ous.   (Clarke  v.  Fitch,  41  Cal.  472.) 

24.  A  colloquium  in  a  complaint  for  a  libel 
cannot  be  supplied  by  an  innuendo.  The  col- 
loquium states  the  extrinsic  facts  to  show  the 
libelous  meaning  of  ^e  words,  and  the  in- 
nuendo applies  the  words  to  these  facts. 
(Clarke  v.  Fitch,  41  Cal.  472.) 

26.  When  words  which  are  not  libelous  per 
se  contain  a  covert  meanine  which  makes 
them  libelous  it  is  necessary  tor  the  plaintiff 
to  aver  in  his  complaint  tiiat  the  woras  were 
intended  by  the  defendant  to  be  understood 
as  imputing  wronsdoing  to  the  plaintiff,  and 
that  they  were,  in  fact,  so  understood  by  those 
who  read  them.  ( Maynard  v.  Fireman 's  Fund 
Ins.  Co.,  47  Cal.  207.) 

26.  Section  460  of  the  Code  of  Civil  Pix>- 
cedure  does  not  do  away  with  the  necessity 
of  alleging  in  a  complaint,  upon  a  libel  or 
slander,  that  the  person  or  persons  who  read 
the  writing  or  heard  the  woras  knew  that  the 
plaintiff  was  meant.  (De  Witt  v.  Wright,  67 
Cal.  676.) 

Cited  93  Cal.  66,  67,  73;  22  Or.  199:  distin- 
guished 66  Cal.  680. 

27.  When  a  slander  or  libel  is  couched  in 
language  having  a  covert  meaning  not  ap- 
parent upon  its  face,  or  in  words  or  phrases 
not  used  otherwise  than  as  slans,  or  cant 
terms,  it  is  necessary  for  a  plaintiff  not  only 
to  allege  and  prove  the  slanderous  or  libelous 
sense  in  whicn  the  words  were  used  by  the 
defendant,  but  also  that  ^ey  were  under- 
stood in  the  same  sense  by  uiose  to  whom 
the^  were  addressed ;  but  where  the  words 
are  in  general  use  they  will  be  understood  by 
the  court  in  the  same  sense  in  which  they  are 
usually  understood  by  the  masses  of  men,  and 
no  allegation  or  proof  of  such  meanine  is  nec- 
essary. (Edwaras  v.  San  Jose  Printing  and 
Pub.  Soc.,  99  Cal.  431.) 

28.  Where,  in  an  action  for  libel,  the  words 
complained  of  are  not  per  se  libelous,  what  thd 
defendant  intended  and  understood  them  to 
mean,  and  what  they  were  understood  to  mean 
by  those  to  whom  they  were  publii^ed,  consti- 


tute a  proper  subject  of  averment  in  pleadii^; 
and  proof  on  the  trial,  and  if  what  was  so  in- 
tended and  understood  by  the  defendant  and 
understood  by  those  to  whom  the  words  were 
published  was  libelous,  the  words  are  action- 
able. (Maynard  v.  Fireman's  Fund  Ins.  Co., 
34  Cal.  48.) 
Cited  51  (3al.  84;  67  Cal.  83;  99  Cal.  436. 

29.  Where,  in  such  a  case,  a  complaint  only 
averred  a  libelous  intent  and  meaning,  on  the 
part  of  the  defendant,  in  the  composing  and 
publishing  of  the  words,  without  averring 
that  they  were  so  understood  by  those  to 
whom  they  were  published ;  held,  that  a  de- 
murrer to  the  complaint,  on  the  ground  that 
the  written  and  published  words  set  forth  do 
not  constitute  a  libel,  was  properiy  sustained. 
(Maynard  v.  Fireman's  Fund  Ins.  Co.,  34  Cal. 
48.) 

80.  A  complaint  for  a  libel,  in  which  the 
words  allesed  to  be  libelous  are  not  libelous 
per  se,  sufliciently  avers  that  the  words  were 
mtended  by  the  defendant  to  be  understood, 
and  were  understood,  by  those  who  read  them 
to  impute  dishonesty  to  the  plaintiff^  if  it 
avers  that  the  defendant,  intending  to  injure 
the  plaintiff,  falsely  and  maliciously  pub- 
lished the  libelous  words,  thereby  meaning, 
and  wishing  to  have  it  understood,  that  the 
plaintiff  was  dishonest;  and  that  the  libel 
was  read  by  the  acquaintances  of  the  plaintiff, 
and  business  men,  who,  by  reason  thereof,  are 
unwilling  to  employ  the  plaintiff,  and  believe 
that  he  is  dishonest  and  unfit  to  be  trusted. 
(Maynard  v.  Fireman's  Fund  Ins.  Co.,  47  Cal* 
207.) 

Pleading  justification.    See  post,  lY,  6. 
Damages  for,  not  a  counterclaim  in  action 
for  assault.    See  Counterclaim,  16. 

8,  UnderiakiHg  for  Cwto, 

81.  In  an  action  for  libel  the  failure  of  the 
plaintiff  to  file  an  undertaking  for  ooets^  as 
required  by  the  act  of  1871  does  not  deprive 
the  court  of  jurisdiction ;  and,  if  objection  is 
made  by  the  defendant  to  such  failure,  the 
court  may  grant  the  plaintiff  time  within 
which  to  file  the  undertaking.  (Dixon  t. 
Allen,  69  Cal.  627.) 

Cited  78  Cal.  672;  93  Cal.  426,  42a, 

Costs  in.    See  Costs,  II,  6. 

4,  Cridoneo. 

a.  To  Show  Who  Beferred  to  in  libel;  'Prooi 

of  Colloquium. 

82.  In  action  for  libel  in  which  name  of 
plaintiff  is  not  mentioned  the  plaintiff  may, 
for  the  purpose  of  proving  that  the  libel  re- 
ferred to  him,  introduce  witnesses  to  testify 
that  they  knew  the  parties,  and  were  familiar 
with  the  relations  existing  between  them  im* 
mediately  prior  to,  and  at  the  time  of  the 
I>ublication,  and  that  on  reading  the  publican 
tion  they  understood  the  plaintiff  to  be  the 
person  referred  to.  (Russell  ▼•  Kelly,  44  Cal. 
641.) 

Cited  93  Cal.  66. 

33.  In  an  action  for  a  libel  in  which  the 
name  of  the  plaintiff  is  not  mentioned,  a  sub- 
sequent pumication  by  the  defendant,  in 
which  the  plaintiff's  name  is  mentioned,  may 
be  introduced  in  evidence  to  show  that  the 
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iormer  publication  refenred  to  the  plaintiff. 
(BnMelf  Y.  Kelly,  44  Cal.  641.) 

84.  When  an  alleged  libel  is  actionable  per 
■e,  and  still  a  colloquium  is  inserted  in  the 
oomidaint,  it  is  unnecessary  to  prove  the  col- 
loquium.   (Wilson  Y.  Fitch,  41  Cal.  863.) 
Cited  41  Cal.  480. 

Evidence  of  meaning  and  understanding  of 
words.    See  ante,  IV,  2. 

b.  Malice,  Presumptions  and  Evidence  as  to; 
Good  Futh  of  Publisher. 

85.  If  publication  is  libelous,  and  not  privi- 
leged, law  implies  that  it  was  malicious,  and 
this  presumption  of  law  that  it  was  malicious 
is  one  that  cannot  be  rebutted  by  evidence. 
(Lick  V.  Owen,  47  Cal.  252.) 

36.  When  language  is  actionable,  and  it  does 
not  appear  to  be  privileged,  it  is  presumed  to 
be  botn  fdse  and  malicious,  and  no  other  evi- 
dence of  falsehood  or  malice  is  necessary  than 
the  publication  itself  in  order  to  establish  a 
prima  facie  case  for  the  plaintiff.  (Dixon  v. 
Allen,  69  Cal.  527.) 

37.  Publisher,  in  order  to  rebut  presump- 
tion of  express  malice,  should  be  allowed 
fullest  opportunity  to  show  the  circumstances 
under  which  the  publication  was  made.  ( Wil- 
son V.  Fitch,  41  Cal.  363.). 

38.  Although  the  absence  of  actual  malice 
cannot  be  shown,  in  an  action  for  a  libel,  as  a 
bar  to  the  action,  yet  the  defendant  may 
plead  and  prove  the  circumstances  under 
which  the  publication  was  made,  and  the  real 
motives  whidsi  induced  it,  to  reduce  the 
amount  of  damages.  (lick  v.  Owen,  47  Cal. 
252.) 

39.  Although  a  defendant  charged  with 
libel  may  show  in  mitigation,  by  his  own  tes- 
timony, that  he  was  not  actuated  by  ill-will  or 
a  feeling  of  personal  spite,  yet  such  evidence  is 
not  sufficient  to  disprove  that  malice  which 
constitutes  a  necejMwry  inippedient  of  the  cause 
of  action,  and  which  uie  law  implies  from  the 
falsity  of  the  libelous  publication.  (Howry 
T.  Raabe,  89  Cal.  606.) 

40.  The  testimony  of  the  editor  of  the  news- 
paper in  which  the  alleged  libel  was  pub- 
nahed,  to  the  effect  that  reports  came  to  him 
^m  various  parties,  whose  names  the  wit- 
ness did  not  give,  tiiat  the  plaintiff  was  a 
IK>litical  manipulator,  and  that  he  would  use 
monev  as  he  had  done  theretofore,  but  not 
showing  that  any  reliable  person  professing 
to  have  any  knowledoe  of  the  fact  save  him 
any  information  to  the  effect  that  the  plain- 
tiff was  to  corruptly  disburse  money  for  the 
purpose  of  bribing  voters  in  the  election  then 
to  occur,  is  properly  excluded  as  not  tending 
to  bring  the  defendants  within  the  protection 
of  the  nile  permitting  the  mitigation  of  dam- 
ages when  a.  publication  reflecting  uix>n  the 
character  of  another  has  been  made  in  good 
faith.  (Edwards  v.  San  Jose  Printing  eto. 
8oc.,  99  Cal.  431.) 

41.  The  mere  belief  of  the  editor  of  a  news- 
paper in  the  justice  and  truth  of  an  attack 
wmch  he  makes  upon  the  private  character 
of  a  citisen  is  no  defense  to  an  action  brought 
by  the  petvon  ^ssailed  for  the  damages  sus- 
tained py  such  attack ;  nor  can  such  belief  be 


considered  in  mitigation  of  damages,  unless  it 
is  shown  to  have  Seen  based  upon  informa- 
tion derived  from  a  reliable  source.  It  must 
be  shown  that  the  charae  was  only  made  after 
due  investigation  of  the  matter  to  which  it 
reiates.  (Edwards  v.  San  Jose  Printing  etc* 
SoG.,  99  Cal.  431.) 

42.  The  liberty  of  the  press  is  not  more  un- 
der the  protection  of  the  constitution  than 
the  liberty  of  speech,  and  the  publisher  of  a 
newspaper  can  only  defend  an  action  for  libel, 
or  mitigate  the  damages  to  be  recovered  there- 
for, upon  precisely  the  same  grounds  as  any 
other  individual  could  defend  an  action  for 
slander  in  uttering  the  same  words  upon  the 
street.  (Edwards  v.  San  Jose  Printing  etc. 
Soc.,  99  Cal.  431.) 

Evidence  in  justification.    See  post,  IV,  5. 

c.  Other  Libels;    Greneral    Reputation   and 
Prior  Acts  of  Plaintiff. 

48.  In  an  action  for  a  libel  the  defendant 
cannot  introduce  in  evidence  libelous  articles, 
publifihed  by  other  persons,  before  the  pub- 
fication  of  the  alleged  libelous  article,  whether 
they  refer  to  the  same  transactions  spoken  of 
in  the  article  published  by  the  defendant  or 
to  other  matters.  (Wilson  v.  Fitch,  41  Cal. 
363.) 

44.  In  an  action  of  libel  the  defendant  can- 
not introduce  evidence  to  show  that,  prior  to 
and  up  to  the  time  of  the  publication  by  de- 
fendant, the  plaintiff  had  oeen  generally  re- 
ported and  suspected  to  have  been  guilty  of 
the  acts  imputed  to  him  in  the  libel.  (Wil- 
son V.  Fitch,  41  Cal.  363.) 

Cited  91  Cal.  110. 

45.  Evidence  of  witnesses  offered  for  the 
purpose  of  proving  particular  acts  of  the 
^aintiff  in  relation  to  the  use  of  money  in 
elections,  prior  to  the  publication  of  the  libel 
set  out  in  the  complaint,  is  inadmissible,  in 
the  absence  of  a  showing,  or  an  offer  to  show, 
that  the  defendants  had  knowledge  of  such 
acts  when  they  made  the  publication  com- 
plained of.  (£dwards  v.  San  Jose  Printing 
etc  Soc.,  99  Cal.  431.) 

d.  As  to  Family  of  Plaintiff. 

46.  On  the  trial  the  mother  of  the  plaintiff 
testified  as  to  the  number  and  ages  of  her 
children,  the  brothers  and  sisters  of  the 
idaintiff.  and  the  death  of  her  husband, 
field,  tnat  the  evidence  was  admissible. 
(Dixon  V.  Allen,  69  Cal.  527.) 

Cited  94  Cal.  81. 

6.  Variance;  Misoellaneoos. 

47.  In  an  action  for  an  alle^  libel  a  vari- 
ance between  the  date  of  the  hbel,  as  set  forth 
in  the  complaint— the  23d  of  June — and  the 
date  as  shown  in  the  evidence— the  24th  of 
June — is  not  material  unless  the  defense  is 
misled  by  it.     (Thrall  v.  Smiley,  9  Cal.  529.) 

What  is  not  a  variance.    See  ante,  IV,  1. 

48.  In  an  action  against  a  butchers'  union 
for  libel  in  distributing  circulars  charging 
plaintiff  with  selling  diseased  pork,  where  it 
was  claimed  that  one  object  of  the  butchers' 
union  was  to  prevent  the  sale  of  unsound  pork 
by  the  (Chinese,  it  was  not  error  to  allow  the 
plaintiff  to  explain  that  he  had  other  reasons 
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lor  refoflixiff  to  join  the  nnloii  thui  a  dedre  to 
deal  in  Boon  pork.  (Mowiv  ▼•  Raabe,  80  Gal. 
606.) 

49.  To  constitute  justification,  answer  must 
aver  truth  of  the  defamatory  matter  charged. 
It  is  not  sufficient  to  set  up  facts  which  only 
tend  to  establish  the  truth  of  such  matter. 
Without  an  averment  of  its  truth,  the  facts 
detailed  can  only  avail  in  mitigation  of  dam- 
ages.   (Thrall  v.  Smiley,  9  C^.  629.) 

60.  Where  the  defendants  justify  the  pub- 
lication oi  libelous  matter  on  the  ground 
that  it  was  true,  they  must  prove  the  truth  of 
the  chaise  to  rebut  the  legal  implication  of 
malice,  and  cannot  properly  be  asked  whether 
thev  had  any  malice  at  the  time  of  the  publi* 
cation.     (Mowry  v.  Raabe,  89  Cal.  606.) 

61.  If  a  libel  assert  defamatory  matter,  not 
as  fact,  but  only  as  belief  of  the  author,  or  as 
a  rumor  or  general  suspicion,  the  libel  can- 
not be  justified  by  proof  Uiat  the  author  be- 
lieved it  to  be  true,  or  that  there  was  such  a 
rumor  or  general  suspicion.  (Wilson  v. 
Fitch,  41  Old.  368.) 

Cited  61  Cal.  86;  91  Cal.  110. 

62.  In  order  to  justify  such  publications  of 
the  belief  of  the  author  or  of  others  the  de- 
fendant must  prove  the  truth  of  the  matter 
published.    (Wilson  v.  Fitch,  41  Cal.  368.) 

68.  In  an  action  for  damages  for  publishing 
a  libel,  in  which  it  is  stated  that  the  owners 
of  a  mine  believe  that  they  have  been 
swindled  by  the  plaintiff,  testimony  that 
such  owners,  at  the  date  of  the  pubhcation, 
believed  that  they  had  been  swindled,  is  not 
admissible,  either  injustification  or  mitiga- 
tion of  damages.  (Wilson  v.  Fitoh,  41  CSd. 
868.) 
Cited  47  Cal.  268;  16  Nev.  206. 

64.  In  an  action  against  the  members  of  a 
'*  butchers'  protective  union"  for  damaj^es 
for  distributing  printed  circulars  charging 
the  plaintiff,  a  retail  butcher,  with  selling  his 
customers  ''Chinese  pork  and  lard  which  con- 
tained the  seeds  of  oisease,  and  spread  pesti- 
lence and  death,"  proof  that  the  pork  sold  by 
the  plaintiff  was  obtained  from  the  Chinese, 
and  that  the  (Chinese  often  sold  diseased  i>ork, 
is  insufficient  to  constitute  the  defense  of 
justification,  in  Uie  absence  of  evidence  that 
the  pork  sold  bv  the  plaintiff  was  diseased  or 
would  spread  the  seeds  of  disease  and  death. 
(Mowry  v.  Raabe,  89  Cal.  606.) 

66.  Where  a  libel  is  justified  on  the  ground 
of  its  truth,  and  a  witness  for  the  defendant 
has  testified  that  the  plaintiff  was  denounced 
bv  himself  and  all  good  dtisens  at  the  place 
of  his  residence,  on  a  certain  date,  a  certifi- 
cate of  recommendation  of  the  plaintiff  for 
good  and  correct  habits  in  business  and  social 
relations,  signed  by  several  prominent  citi- 
sens  of  that  plaoe^  at  a  date  four  months 
earlier,  is  not  admissible  as  part  of  the  res 
gestfie,  to  contradict  the  statement  of  the  wit- 
ness, nor  to  prove  the  good  character  of  the 
plaintiff.    (Jones  ▼•  Duchow,  87  Cal.  109.) 

66.  In  an  action  of  libel  charging  a  person 
with  selling  "swill  milk,"  and  thereoy  poison- 
ing the  people  of  San  Francisco,  where  it  ap- 
peared that  the  alleged  libels  were  only  in  re- 


spect of  the  unlawful  bosineas  carried  on 
by  plaintiff,  in  violation  of  a  city  ordinance 
agamst  the  vendins  of  the  milk  of  oows  fed 
on  still  slops,  and  defendant  justified  under 
such  ordinance,  and  there  was  judgment  for 
defendant,  held,  on  appeal  from  the  judg- 
ment, that  the  scientific  correctness  of  the 
determination  by  the  supervisors  of  the  un- 
wholesomeness  of  such  milk  was  not  open  to 
inquiry  in  the  supreme  court.  (Johnson  v. 
Simonton,  43  Cal.  242.) 

6,  Damag99:  InMtructhM  n  (a. 

67.  Where  the  evidence  was  conflicting  as  to 
the  plaintiff's  previous  reputation,  an  instruc- 
tion to  the  jury,  asked  by  the  defendants,  that 
in  case  they  found  "that  plaintiff,  prior  to  the 
publication,  bore  a  bad  reputation  as  to  the 
point  wherein  he  claims  to  be  damaged,  you 
may  fix  nominal  damages  only.  "  is  properly 
refused,  as  the  jur]^,  even  if  tney  found  the 
character  of  the  plamtiff  to  be  had,  eould  not 
be  restricted  to  nominal  damages  in  their  ver- 
dict, unless  they  believed  that  such  damages 
would  fully  compensate  the  plaintiff,  and  that 
exemplary  damages  should  not  be  given. 
(EdwardUi  v.  San  Jose  Printing  etc.  Soc.,  99 
Cal.  481.) 

68.  In  an  action  for  Ubel,  where  the  com- 
plaint contains  no  averment  of  speeiid  dam- 
age, it  is  error  to  permit  a  witness  to  state  his 
opinion  as  to  the  amount  of  damage  the  i^n- 
tiff  has  sustained.  (Fleming  v.  Albe&,  67 
Ckl.  226.) 

69.  Perhaps,  in  actions  ex  contractu,  when 
it  is  dear  that  the  plaintiff  is  entitled  to  only 
nominal  damages,  the  court  will  not  grant  a 
new  trial  at  his  instance,  but,  in  an  action  for 
a  libel,  this  rule  does  not  prevail,  for  the  ques- 
tion of  damages  is  for  the  jury,  and  the  court 
cannot  assume,  as  a  matter  of  law,  that  the 
plaintiff  is  entitled  to  only  nominal  damages. 
(Lick  V.  Owen,  47  Cal.  262.) 

60.  In  an  action  for  a  libel,  if  there  is  no 
proof  of  malice  or  ill-will  toward  plaintiff,  and 
the  publication  is  made  in  the  usual  course  of 
defendants'  business  as  public  journalists,  in 
the  full  belief  that  the  article  was  true,  after 
a  careful  inquiry  from  an  apparently  reliable 
source,  the  plaintiff  is  not  entitled  to  punitive 
damages.  (Wilson  v.  Fitch,  41  Cal.  863. ) 
Cited  66  Cal.  682;  93  Cal.  72;  12  Col.  87,  88; 

6  Utah,  180. 

Evidence  in  mitigation  of  damages.  See 
ante,  IV,  ^  b. 

UBRABIES. 

See  Law  libraries;  Public  libnuy;  State 

library. 

LICBHBE  GOLLEGTOB. 

See  licenses,  n,  S. 

UCEHSES. 

I.  Te  bter  mpen  er  Use  Beally* 
n.  Municipal  and  Cennty  lieenset* 

1.  Nature  of. 

2.  Comtmeiian  and  CanatihUionaUtif  of 
SuauUiond  Code  Ptoviiione  Belai- 
ingto* 

3.  Pouage  of  Oitit nancs  FisOmg* 

4.  VaUdilyof.  * 
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5.  iBStutnce;  Renewd;  C<mdiHon  of  Con' 

$erU  or  Approval  of  Third  Penom. 
t.  Separate  Licen»e$for  City  and  County. 

7.  Particular  CUu9e$  of  Licenui. 

a.  On  Bnsinefls. 

b.  On  Railroads,  Stage  Companies, 
or  Express  Companies. 

e.  On  Banking  Corporations. 

d.  On  Foreijpi  Miners. 

e.  Liquor  Licenses. 
i.  On  Laundries  or  Intelligence  Offi- 
ces. 

On  Peddlers. 
.  To  Keep  Stallion. 
i.  On  Business  of  Raising  Sheep. 
1.  On  Pool  Tables. 

8.  xAceMe  CoUeetor,  Appointment  of, 

9.  Dit^poiition  of  Moneyi  Collected. 

10.  NonpaymnU  of;  Rtmedy  for;  Action 
for. 

Nuisance,  power  to  license.   See  Nuisances, 

m. 

Right  to  keep  stand  on  sidewalk.  See 
LanSord  and  Tenant,  251,  252. 

License  to  run  sheep,  rights  against  rail- 
road.   See  Railroads,  166. 

Power  to  revoke.  See  Attorney  and  Client, 
IX,  1. 

I.  T«  Biiter  mpon  w  Use  Really* 

1.  One  who  enters  into  the  possession  of 
land  under  a  license  from  another  holds  the 
same  in  suboidination  to  the  title  of  the 
other,  whether  he  pavs  rent  or  not.  (Brum- 
agim  Y.  Bradshaw,  99  Cal.  24.) 

2.  Executed  or  partially  executed  license 
excuses  licensee  from  liability  for  acts  done  in 
pursuance  thereof  before  revocation.  But,  if 
the  license  be  only  partly  executed,  no  further 
acts  can  be  done  under  it  after  reY6cation. 
(Potter  T.  Mercer,  53  Cal.  667.) 

Cited  71  Cal.  129. 

8.  In  order  to  justify  the  execution  of  a 
ditch  on  the  lana  of  another  under  a  parol 
license  the  license  must  be  pleaded.    (Alford 
Y.  Barnum,  45  Cal.  482.) 
Cited  90  Cal.  288. 

4.  A  parol  license  mav  be  revoked  before  it 
is  executed.  (McCartny  v.  Mutual  Relief 
Assn.  of  Petaluma,  81  Cal.  584. ) 

5.  A  verbal  license  to  mine  for  an  indefinite 
time  may  be  revoked  at  the  will  of  the 
licensors.  Such  a  license  does  not  create  the 
relation  of  landlord  and  tenant,  and  consti- 
tutes no  defense  to  an  action  by  the  licensor 
to  enjoin  the  licensee  from  working  the  mine. 
(Wheeler  v.  West,  78  Cal.  95.) 

6.  As  a  general  rule  the  effect  of  an  exe- 
cuted or  partly  executed  parol  license,  where 
the  act  ncensed  is  of  such  a  nature  that  if 
granted  by  deed  it  would  amount  to  an  ease- 
ment, is  simply  to  excuse  the  licensee  for  lia- 
bility for  acts  done  in  pursuance  thereof,  and 
the  revocation  puts  an  end  to  the  license,  and 
no  further  act  can  be  justified  under  it.  ( Grim- 
shaw  V.  Belcher,  88  Cal.  217.) 

7.  One  using  a  road  over  the  land  of  an- 
other, under  a  revocable  license,  cannot  com- 
plain if  such  other  revokes  the  license  and 
closes  the  road.  (Hihn  v.  Spreckels,  59  CaU 
315.) 

Gau  Dnan  Vol.  IL— iio 


8.  When  a  party  relies  upon  expenditurea 
upon  the  faith  of  a  license  as  an  estoppel  the 
evidence  of  the  facts  constituting  the  estoppel 
should  be  clear,  and  the  expenditure  should 
not  be  trivial  in  amount.  (McCarthy  v.  Mu- 
tual Relief  Assn.  of  PeUluma,  81  Cal.  584. ) 

9.  The  general  rule  apj^licable  to  license  in 
respect  to  real  property  is  that  an  executory 
license  is  revocable  at  tne  will  of  the  licensor, 
even  though  the  licensee  has  expended  money 
on  the  faith  of  the  license,  and  that,  too, 
without  refuudins  the  money  expended. 
(Potter  V.  Mercer,  58  Cal.  667.) 

Cited  76  Cal.  201 ;  87  Cal.  180;  88  Cal.  219. 

10.  An  executed  license  mav  become  an 
agreement  for  a  valuable  consiaerati<m,  and 
where  the  revocation  of  the  license  would 
operate  as  a  fraud  upon  the  licensee,  who  has 
expended  money  and  made  improvements 
upon  the  faith  of  it,  equity  will  hold  the 
owner  of  the  land  as  a  trustee  ex  maleficio  to 
prevent  such  revocation.  (FUddnger  v.  Shawi 

87  Cal.  126.) 

11.  In  cases  where  the  revocation  of  the 
license  would  be  a  fraud  courts  of  equity 
give  a  remedy,  either  by  restraining  the  re- 
vocation or  by  construine  the  license  as  an 
agreement  to  give  the  right,  and  compelling 
specific  performance.   (Grimshaw  v.  Belcher, 

88  Cal.  m.) 

What  creates.    See  Mines  and  Mining,  481. 

Permission  to  tunnel  is  not  bindine  on 
owner  or  his  grantee.  See  Mines  and  Min- 
ins,  381. 

Agreement  as  to  right  of  way  for  ditch, 
when  not  a  mere  license.  See  Watercourses, 
XII,  2. 

Mine,  lioense  to  work.  See  Mines  and  Min- 
ing, XVI. 

Effect  of  lioense  to  occupy  Spanish  grant. 
See  Mexican  Lands,  1, 10. 

License  to  occupy  land,  abuse  of.  See  Tres- 
pass, 5. 

Licensees,  duty  towards.    See  Negligence, 

xJ  1,  1. 

Licensee  of  cotenant,  rights  of.  See  (coten- 
ancy, 85. 

Wife's  license,  husband  cannot  interfere 
with.    See  Husband  and  Wife,  315. 

n.  Mmnieipal  and  Cousty  licenses* 
/.  Hafunof. 

12.  A  license  fee  or  charge  for  the  transac- 
tion of  any  business  is  a  tax  within  the  mean- 
ing of  the  term  "tax"  as  employed  in  section 
6  of  article  VI  of  the  constitution,  and  in  sec- 
tion 838  of  the  Code  of  Civil  Procedure.  (City 
of  Santa  Barbara  v.  Steams,  51  Cal,  499.) 

13.  The  license  fees  imposed  by  the  Politi- 
cal Code  were  imposed  mainly,  if  not  solely, 
for  purposes  of  revenue,  and  are  therefore,  in 
effect,  taxes  within  the  meaning  of  that  term 
as  used  Id  section  12  of  article  SlI  of  the  con- 
stitution. McXee,  J.,  dissenting,  (People  v« 
Martin,  60  Cal.  153.) 

Cited  69  Cal.  610;  73  Cal.  872;  74  Cal.  25;  100 

Cal.  272. 

License,  whether  a  tax.  See  post,  25, 53, 74. 

License  to  keep  stallion  is  not  a  tax.  See 
post,  II,  7,  h. 

License  tax  is  not  a  penalty.     See  post,  90. 
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Nature  of  ri^t  created  by  lioense.  See 
Qaming,  12-14. 

2,  CottttnietiM  and  Coiwtitutiotiality  of  Statutes 
and  Code  Prowwotta  Relating  to, 

14.  License  taxea  imposed  by  the  Political 
Code,  b^g  imposed  for  county  purposes,  are 
in  contravention  of  section  12,  article  XI,  of 
the  constitution,  and  the  sections  of  the 
Political  Code  imposing  tiie  same  are  there- 
fore no  longer  in  force.  McKee,  J.,  dissent- 
ing. (People  Y.  Martin,  60  Cal.  168.) 
Cited  100  Gal.  272. 

16.  A  statute  which  authorises  the  author- 
ities of  a  city  "  to  license  and  r^:ulate"  all 
such  callings,  trades,  and  employments  as  the 
iniblic  good  may  require,  will  be  construed  as 
empowering  the  corporation  to  exact  a  license 
for  purposes  of  reyenue,  if  the  whole  charter, 
and  the  general  legislation  of  the  state,  war- 
rants such  construction.  (Ex  parte  Frank, 
62  Cal.  606.) 
Cited  63  Cal.  480;  78  Cal.  378,  609. 

16.  If  the  discretion  given  by  the  first  sec- 
tion of  the  law  of  1861,  concerning  intelligence 
offices  in  San  Francisco,  to  withhold  a  license 
from  any  particular  person  who  may  apply  for 
one,  is  an  unconstitutional  limitation  upon 
the  ri^ht  of  the  citisen  to  follow  a  lawful 
avocation,  it  may  render  the  section  void,  and 
leave  it  o]^n  for  any  person  to  pursue  the 
business  without  a  hcense:  but  it  does  not 
work  an  affirmative  right  to  a  license  by  any 
person,  irrespective  of  the  decision  of  the 
Board  of  supervisors  as  to  his  qualifications. 
(People  ex  rel.  Hall  v.  Supervisors  of  San 
Francisco,  20  Cal.  691.) 

17.  The  act  of  March  80, 1872,  to  increase 
and  facilitate  the  collection  of  licenses  in  San 
Francisco,  was  not  repealed  or  abroeated  by 
the  codes.    (Ex  parte  Newton,  68  Cal.  671.) 
Cited  66  Cal.  460. 

18.  The  act  of  March  27, 1878,  to  facilitate 
and  equalize  the  collection  of  licenses  in  the 
city  and  county  of  San  Francisco,  reeulates 
the  rates  of  license  to  be  collected  by  uie  city 
and  county,  and  is  a  valid  exercise  of  powers 
by  the  legislature.  (Ex  parte  Newton,  o8  Cal. 
571.) 

19.  Assuming,  without  deciding,  that  the 
act  of  March  29, 1878  (Stats.  1877-78,  p.  442), 
relates  to  municipal  as  well  as  state  licenses, 
it  simply  enumerates  certain  businesses  and 
occupations,  and  dedares  what  shaU  be  paid 
for  licenses  by  each  of  those  specified.  It 
does  not  operate  a  repeal  of  the  act  of  March 
30, 1872  (Stats.  1871-72,  p.  737),  which  author- 
izes the  board  of  supervisors  to  fix  the  sum  to 
be  ^d  by  different  trades,  occupations,  and 
businesses  or  employments  carried  on  or  con- 
ducted within  the  limits  of  the  municipality, 
except  to  the  extent  of  the  particular  busi- 
nesses, etc.,  specified  in  the  act.  Neither  does 
the  act  expressly  or  impliedly  repeal  the  first 
section  of  the  act  of  1872,  whicn  limits  the 
punishment  of  those  found  guilty  of  refusing 
to  take  out  a  license  as  required  by  any  lawful 
order  of  the  board  of  supervisors.  (Ex  parte 
Bemert,  62  Cal.  624.) 

20.  The  effect  of  the  act  known  as  the 
County  Government  Act,  determined  with 
reference  to  the  validity  of   an   ordinance 


adopted  by  the  board  of  sapervisors  of  San 
Bernardino  county,  imposing  a  license  tax  on 
the  sale  of  spirituous  liquors.  The  act  went 
into  operation  on  the  14th  of  May,  1883,  and 
the  ordinance  was  adopted  on  the  16th  of  the 
same  month,  at  a  session  of  the  board  com- 
menced on  the  7th  of  the  month,  and  con- 
tinued by  adjournment  from  day  to  day.  The 
ordinance  was  held  to  be  valid,  and  it  was  also 
held  that  the  act  of  the  13th  of  March,  1883. 
relating  to  license  taxes,  was  superseded  and 
repealed  by  the  County  Government  Act» 
(Ex  parte  Benjamin,  66  Cal.  810.) 
Cited  66  Cal.  643,  644;  71  Cal.  247,  248;  73 
Cal.  370;  86  Cal.  267. 

County  government  Inll  is  oonstitntionaL 
See  post,  74. 

County  government  bill  repealed  section 
4046  of  the  Political  Code.    See  post,  23^  94. 

Construction  of  statute  relating  to  miners' 
licenses.    See  post,  n,  7,  d. 

Bevenue  act  of  1861,  construction  of  aa 
affects  San  Francisco.    See  poet,  U,  7,  f. 

Construction  of  the  constitution.  See  po6t» 
24,26. 

8.  Puuago  of  Ordinaneo  FiMing, 

21.  The  County  Government  Act  does  not 
require  that  the  ordinance  imposing  county 
licenses  should  be  passed  on  the  first  Monday 
in  October.  (County  of  Santa  Clara  v* 
Southern  Pac.  B.  B.  Co.,  66  Cal.  642.) 
Cited  71  Cal.  248. 

22.  Under  section  4046  of  the  Political  Code 
an  ordinance  of  a  board  of  supervisors  fixing 
the  rates  of  county  licenses  is  not  invalid  be- 
cause not  passed  on  the  first  Monday  of  Octo- 
ber, if  the  matter  of  fixing  the  rates  of  licenses 
was  considered  by  the  bcNard  on  that  day,  and 
continued  from  day  to  day,  and  the  ordinance 
was  finally  passed  as  soon  as  possible  there- 
after.   (People  V.  Cole,  70  Cal.  69.) 

Cited  93  Cal.  162. 

23.  Section  4046  of  the  Political  Ckxie, 
passed  March  13, 1888.  providing  that  "  the 
board  of  supervisors  of  each  county  must,  on 
the  first  Monday  of  October  of  each  year,  fix 
the  rates  of  county  licenses,  "was  repealed  by 
section  22  of  the  County  Grovernment  Act, 
passed  March  14,  1883,  providing  that  *'  the 
board  of  supervisors  must,  by  ordinance,  pro- 
vide for  the  holding  of  regular  meetings  of 
the  board  at  their  respective  county  seats" ; 
and  after  the  board  of  supervisors  of  a  county 
has  provided  for  holding  regular  meetings,  as 
required  by  section  22,  it  has  no  authority  to 
fix  the  rate  of  county  licenses  atanyouier 
than  the  regulur  meetings,  or  at  a  special 
meeting  regularly  called  for  that  purpose ;  and 
an  ordinance  fixing  rates,  passed  on  the  first 
Monday  of  October,  without  a  r^^ular  meet- 
ing, or  special  meeting  regularly  called  for 
that  purpose,  is  void.  (People  v.  Dunn»  88 
Cal.  &8.) 

Cited  97  Cal.  697. 

Ordinance  fixing,  not  passed  at  regular  see- 
sion  is  void.    See  Ordinances,  6. 

4.  ¥alidHyof. 

24.  The  thirteenth  section  of  the  eleventh 
article  of  the  state  constitution,  which  de- 
clares that  taxation  Aall  be  equal  and  uni- 
form throughout  the  state,  applies  only  to 
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direct  taxation  upon  property,  and  does  not 
pohibit  the  legialatare  from  enacting  lioenie 
laws.  (People  ex  rel*  Attorney  General  y« 
Naglee,  lGal.232.) 

26.  The  power  sranted  to  the  common 
council  of  a  city  to  fix  the  rates  of  license  for 
the  privilege  of  transacting  business  is  a 
branch  of  the  taxing  power  which  is  not 
affected  by  the  constitutional  requirement 
that  taxes  shall  be  uniform.  The  council, 
therefore^  in  fixins  such  rates,  may  discrimi- 
nate and  imjMse  a  larger  license  tax  upon  one 
class  of  business,  such  as  retailine  liquorsi 
than  on  another.  (Ex  parte  Hurl,  4lS  Gal. 
657.) 
Cited  61  Cal.  601 ;  68  Cal.  481. 

26.  An  ordinance  of  a  cit^,  passed  under  a 
general  power  conferred  by  ita  charter,  which 
exacts  a  license  for  selling  goods,  and  fixes 
one  rate  of  license  for  selling  goods,  which  are 
within  the  corporate  limits,  or  in  transitu  to 
the  city,  and  another  and  much  larger  license 
for  selung  goods  which  are  not  in  the  city,  or 
in  transitu  to  it,  is  invalid  as  unjust,  unequal, 
partial,  oppressive,  and  in  restraint  of  trade. 
(Ex  parte  Frank,  62  Cal.  606.) 

Cited68  Cal.  480. 

Discriminating  between  city  and  county. 
See  post,  II,  6. 
Uniformity  of.    See  post,  II,  7,  a. 

27.  An  ordinance  of  a  board  of  supervisors 
levying  a  license  tax  upon  all  sheep  which 
are  pastured  in  the  county,  but  exempting 
from  the  payment  thereof  those  persons  who 
list  their  sheep  as  taxable  property  in  the 
county,  and  pay  taxes  on  them  as  such,  is  in 
violation  of  section  21  of  article  I  of  the  con- 
stitution, prohibiting  the  granting  of  privi- 
leges or  immunities  to  any  class  of  citizens 
wnich  are  not  granted  to  all  citizens.  (Las- 
sen County  V.  Cione,  72  Cal.  887.) 

Cited  100  Cal.  273 ;  distinguished  73  Cal.  376. 

28.  Where  a  municipal  ordinance  imposing 
a  license  tax  provides  a  punishment  for  carry- 
ing on  business  without  such  license,  in  con- 
flict with  that  prescribed  by  the  general  laws 
of  the  state,  and  establishes  rules  of  evidence 
in  conflict  with  the  Code  of  Civil  Procedure, 
but  does  not  conflict  with  general  laws  in  any 
other  part,  and  properly  fixes  the  license  fee, 
and  proviaea  lor  the  license,  the  portion  pre- 
scribing the  penalty  and  the  rules  of  evidence 
may  be  rejected,  and  the  portion  providing 
for  the  license  may  stand.  (Ex  parte  Chris- 
tensen,  86  Cal.  208.) 

29.  An  ordinance  of  a  city  exacting  the  pay- 
ment of  a  license  for  the  transaction  of  a  bum- 
ness,  passed  under  a  general  power  conferred 
by  its  charter,  must  oe  reasonable,  not  op- 
preasive— impartial,  and  must  not  reotram 
trade.    (Ex  parte  Frank,  62  Cal.  606.) 

Beasonableneas  of  liquor  license.  See  post* 
n,  7,  e. 

Conditions  for  issuance.    See  iK>st,  II,  6. 

Illegal,  power  to  refund  money.  See  Super- 
visora^  V,  12. 

Action  to  quiet  title  to  money  claimed 
under  void  license  tax.  See  Quieting  Title. 
188. 

Illegal,  money  paid  under  cannot  bo  re- 
covered.   See  Payment,  106,  et  aeq« 


Procedure  where  suit  involves  legality  of. 
See  Justices  of  the  Peace,  69. 

5.  Ittiraiice;  Beneura/;  CondiHon  •/  Conwat  or 
Approraf  of  Third  Poroono. 

30.  The  city  council  has  authoritjr  to  dele- 
^te  the  performance  of  the  ministerial  act  of 
issuing  licensee  to  the  clerk  of  the  council, 
and  also  to  make  the  iflsuance  of  a  license  for 
the  sale  of  liquors  conditioned  ui)on  the  ap- 
plicant's obtaining  a  permit  from  the  board 
of  police  commissioners.  (Matter  of  Guer- 
rero, 69  Cal.  88.) 

31.  The  plaintiff  applied  to  the  defendant, 
the  collector  of  licenses  of  San  Francisco,  for 
a  license  to  retail  liquon,  and  was  refused,  on 
the  ground  that  the  defendant  was  not  author- 
ized to  issue  such  a  license  without  the  writ- 
ten consent  of  a  majority  of  the  board  of 
police  commissionera.  Held,  that  such  are 
the  requirements  of  the  act  from  which  the 
defendant  derives  his  sole  power  to  issue 
licenses;  and  that,  if  the  act  is  constitu- 
tional, the  plaintiff  must  comply  with  it  be- 
fore he  can  demand  a  license ;  and,  if  uncon- 
stitutional, the  defendant  has  no  power  to  is- 
sue licenses  at  all.  (Purdy  v.  Sinton,  66  Cal. 
133.) 

Cited  81  Cal.  660. 

32.  An  ordinance  of  the  dty  of  Stockton, 
passed  on  the  26th  of  May,  1886,  provided 
that  a  license  to  carrv  on  the  business  of  sell- 
ing li(}uora  could  only  be  obtained  by  an  ap- 
plication to  the  city  council,  founded  upon 
the  petition  of  the  applicant,  accompanied  by 
a  certificate  of  five  respectable  citizens  of  the 
neighborhood  in  which  the  business  is  to  be 
conducted  as  to  his  character.  The  ordinance 
further  provided  that  apon  complying  witii 
this  condition  the  applicant  should  l)e  entitled 
to  a  license  if  the  city  council  found,  from  the 
certificate  and  the  report  made  to  it  by  the 
officen  to  whom  the  petition  had  been  re- 
ferred, that  he  was  qualified  to  carr^  on  the 
business.  Held,  that  the  conditions  imposed 
upon  the  issuance  of  the  license  were  not  un- 
reasonable, and  that  the  ordinance  was  valid. 
(Matter  of  Bickerstaff,  70  Cal.  36.) 

83.  A  city  ordinance  making  the  issuance 
of  a  license  to  carry  on  the  retail  liquor  busi- 
ness to  depend  upon  the  permission  of  a 
majority  of  the  board  of  police  commis- 
sioners, or  if  that  cannot  be  obtained,  upon 
the  approval  of  twelve  property  ownen  in  the 
block  in  which  the  business  is  carried  on,  is 
not  in  violation  of  the  federal  constitution, 
upon  the  ground  that  the  license  is  made  to 
depend  upon  the  arbitrary  will  and  pleasure 
of  others,  since  the  governing  power  may  pro- 
hibit altogether  the  manufacture  of  and  traffic 
in  liquor,  and  may  therefore  impose  such  con- 
ditions thereupon  as  it  pleases,  provided  that 
it  does  not  interfere  with  intentate  com- 
merce. McFarland,  J.,  dissenting.  (Ex 
parte  Christensen,  86  Cal.  208.) 

34.  Where,  b^  the  terms  of  an  ordinance,  a 
license  to  sell  hquor  at  retail  could  be  granted 
for  three  montns  only,  a  refusal  to  issue  a 
new  license  after  the  previous  one  had  ex- 

Sired   is  not  a  revocation   of   an   existinj; 
cense,  and  therefore  no  notice  to  the  peti- 
tioner of  the  refusal  to  issue  the  new  license 
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10  neoeflsanr.    (Ex  parte  Chriatenien,  86  Oal. 
208.) 

Renewal  of.    See  Ferriee,  IV,  1. 


0.  S^paratB 


for  City  and  County* 


86*  A  person  canr^g  on  the  burineM  of  a 
liquor  dealer  in  a  city  within  the  county  is 
not  exempted  from  the  payment  of  such  a 
license  tax  duly  levied  bv  the  board  of  super- 
visors by  reason  of  the  tact  that  he  has  paid 
a  license  tax  of  a  similar  kind  in  pursuance  of 
an  ordinance  enacted  bv  the  municipal  au- 
thorities of  the  city.  (Matter  of  Lawrence, 
89  Cal.  608.) 

86.  An  ordinance  fixing  a  license  upon  the 
business  of  selling  liquor  at  retail  is  not  in- 
valid because  it  fixes  a  less  rate  of  license  for 
the  business  of  selling  liquors  at  a  wayside 
tavern  or  watering-place  than  for  the  same 
business  carried  on  in  a  village,  town,  or  city. 
(Oounty  of  Amador  v.  Kennedy,  70  Cal.  468.) 
Cited  73  Cal.  374. 

7.  Partieu/ar  Choooo  of  Ueonooo. 
a.  On  Business. 

87.  Under  sections  11  and  12  of  artide  XI  ol 
the  constitution  of  1879  a  municipal  corpora- 
tion has  power  to  impose  licenses  lor  canr- 
ing  on  business,  or  for  revenuoi  or  botn. 
(Matter  of  Guerrero,  69  Cal.  88.) 

88.  The  act  of  April  24, 1862,  amending  the 
charter  of  the  city  of  Oakland,  empowers  the 
city  council  to  pass  an  ordinance  requiring  a 
license  to  be  obtained  by  every  person,  firm, 
or  corporation  who,  at  a  fixed  place  of  busi- 
ness, sells  anjT  gooas,  wares,  or  merchandise, 
and  to  prescribe  a  penalty  for  a  refusal  to 
comply  therewith.  Such  power  is  also  con- 
ferred upon  the  municipality  by  section  11, 
article  XI  of  the  constitution.  (£x  parte 
Mount,  66  Cal.  448. ) 

Cited  68  Cal.  305;  73  Cal.  375;  77  Cal.  542. 

89.  Under  the  (Consolidation  Act  of  1858 
the  board  of  supervisors  of  the  city  and 
county  of  Sacramento  have  the  power  to  levy 
a  license  tax  upon  the  business  of  a  merchant, 
and  to  collect  such  tax  by  ordinary  suit. 
(Sacramento  v.  Crocker,  16  Cal.  119.) 
Cited  51  Cal.  501;  63  C^.  481 ;  56  Cal.  150. 

40.  An  ordinance  graduating  the  amount  of 
such  tax  according  to  the  amount  of  the 
monthly  sales  of  the  merchant  is  not  uncon- 
stituticmal  because  the  tax  is  unequal.  The 
tax  is  not  on  the  ffoods,  but  on  the  •  business, 
and  the  provision  for  determining  the  amount 
of  the  tax  is  uniform  and  equal,  applying  to 
all  persons  in  the  same  category.  (Sacra- 
mento V.  Crocker,  16  Cal.  119.) 

41.  The  constitutional  provision  requiring 
uniformity  of  taxation  does  not  prohioit  the 
imposition  of  a  license  upon  a  particular  busi- 
ness, notwithstanding  the  property  used  in 
that  business  is  subject  to  and  has  paid  an  ad 
valorem  property  tax.  (Ex  parte  Mirande, 
73  Cal.  365.) 

Uniformity  of.    See  ante,  25. 

42.  Clauses  in  a  city  charter  requiring  that 
the  rates  of  license  for  the  transaction  ofbusi- 
ness  fixed  by  the  council  shall  be  proportion- 
ate to  the  amount  of  business,  and  that  the 
license  shall  be  dlBcriminating,  only  require 


that  after  the  eonnefl,  in  the  ezexeiae  of  their 
authority  to  diacriminate,  has  selected  a  busi- 
ness pursuit  as  the  subject  for  license,  the 
sum  exacted  from  each  person  foUowins  that 
business  shall  be  fixed  l^  the  amount  of  busi- 
ness done  by  eacii.  (£x  parte  Hurl,  40  GaL 
567.) 
Cited  66  Cal.  450. 

License  on  business  as  a  tax.  See  ante, 
II,  1. 

Occupations,  power  to  license.  See  Taxa- 
tion, 73. 

Auctioneer's  license.    See  Auctions,  VI. 

Conducting  business  without  license,  pro- 
hibiting trial.    See  Prohibition,  77. 

Practicing  medicine  without.  See  Criminal 
Law,  XXI,  45. 

b.  On  Railroads,  Stage  Companies,  or  Express 

Companies. 

48.  The  board  of  supervisors  of  a  county 
have  power,  under  subdivision  27  of  section 
26  of  the  County  Government  Act,  to  require 
a  license  tax  to  he  paid  by  any  ^rson  cann- 
ing on  the  business  of  a  steam  railroad  withm 
iheir  county.  (County  of  Santa  Clara  v. 
Southern  Pac.  R.  R.  Co.,  66  Cal.  642.) 
Cited  71  Cal.  248;  86  Cal.  258;  not  foUowed 

77  Cal.  620. 

44.  The  dty  of  Loa  Angmlee  had  power 
under  its  charter  to  establisn  a  license  tax, 
**  for  every  steam  railroad  company  having  a 
depot  in  said  city" ;  and  the  fact  that  the 
business  of  defendant  extends  beyond  the 
city  limits  does  not  relieve  it  from  the  pay- 
ment of  a  license  tax  for  conducting  its  busi- 
ness within  the  city.  (City  of  Los  Angeles  v. 
Southern  Pac  R.  R.  Co.,  61  Cal.  59.) 

45.  The  grant  by  the  city  of  Los  Angles  to 
the  defendant  of  the  risht  to  maintam  and 
operate  its  road  within  we  city  limits,  held, 
not  to  exempt  it  from  the  i>ayment  of  the 
license  tax  imposed  upon  steam  railroads 
canying  on  their  business  within  the  dtj. 
(Los  Angeles  v.  Southern  Pac  R.  R.  Co.,  67 
Cal.  433.) 

46.  An  ordinance  passed  bv  the  superyisors 
of  a  county,  imposing  a  license  upon  the 
Southern  P^Mdfic  Kailroad  Company  for  carry- 
ing persons  or  freight  for  hire  by^  means  of 
rauroad  cars  in  the  country  is  void,  as  a  tax 
upon  the  use  of  the  franchise  granted  to 
that  railroad  company  by  the  government 
of  the  United  States.  Both  the  franchise  and 
its  use  are  beyond  the  taxing  power  of  the 
state.  (San  Benito  County  v.  Southern  Pac 
R.  R.  Co.,  77  Cal.  618.) 

47.  Stage  company  engaged  in  carr3rin|g 
passengers  to  and  from  Sacramento  dty  ia 
liable  to  j[>ay  to  the  dty  a  license  tax  under 
the  provisions  of  section  22  of  An  ordidance 
authorizing  and  regulating  the  issue  of 
licenses  and  the  collection  of  a  license  tax." 
(Sacramento  v.  Oalifomia  Stage  Co.,  12  CaU 
184  ) 

ated  53  Cal.  481;  66  OO.  140;  61  Cal.  64. 

48.  The  mere  fact  that  the  businev  of 
carrjring  the  passengers  is  not  within  the 
municipal  limits  does  not  make  the  receiving 
and  discharein^.  of  them  and  for  contracting 
them  leas  a  business  in  the  city.  (Sacramento 
V.  California  Stage  Co.,  12  Cal.  184.) 
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40.  Under  the  fleTenty-fonrth  and  aeventy- 
fifth  sections  of  the  Revenne  Act  of  1861  (Stats. 
1861,  pp.  442, 443),  Wells,  Fargo  &  Ca,  as  com- 
mon carriers  of  gold-dust,  are  compelled  to 
pay  the  license  tax  fixed  by  those  sections  on 
each  of  their  branch  establishments  in  the 
different  counties  of  the  state,  as  well  as  upon 
tiie  principal  house  in  San  Francisco.  (Peo- 
ple Y.  Welts,  Faigo  &  Ck>.,  19  Cal.  293.) 

Ferry  license.    See  Ferries,  IV. 

c  On  Banking  Corporations. 

60.  The  fact  that  a  bank,  for  a  valuable  con- 
sideration, obtained  a  license  to  transact  its 
business  under  an  act  creating  a  board  of 
bank  commissioners,  and  prescribing  their 
duties  and  powers,  does  not  relieve  it  from 
liability  to  pay  a  license  tax  upon  its  business, 
levied  by  the  ooard  of  supervisors  under  the 
Ck>unty  Government  Act.  (Mendocino  (3ountv 
V.  Bank  of  Mendocino,  86  Cal.  255.) 

d.  Cn  Foreign  Miners. 

51.  State  has  power  to  require  payment  by 
iorei^ers  of  license  fee  for  the  privilege  of 
workmg  the  gold  mines  in  the  state.  (People 
ex  rel.  Attorney  General  v.  Naglee,  1  Cal.  232.) 

52.  The  act  of  the  legislature  prohibiting 
foreigners  from  working  the  gold  mines,  ex- 
cept on  condition  of  paving  a  certain  sum 
each  month  for  the  privilege,  held,  not  to  be 
repugnant  to  the  constitution  of  the  United 
States,  or  the  constitution  of  this  state,  or  the 
treaties  of  the  United  States  with  foreign 
powers.  (People  ex^reU  Attorney  General  v. 
Kaglee,  1  Cal.  282.) 

Cited  4  Gal.  52;  20  CaL  584;  28  Cal.  860:  84 
Cal.  448,  450. 

53.  The  foreign  miners'  license,  though  in 
•ome  sense  a  tax,  yet,  probably,  it  is  not  so  in 
the  sense  involved  in  the  necessary  duties  of 
a  tax  collector— as  a  tax  on  land  or  personal 
property.  (People  ex  reL  Attorney  G^eneral 
Y.  Squires,  14  Cal.  12.) 

54.  Tliat  portion  of  the  Bevenue  Act  of  1861 
which  provides  for  the  collection  of  licenses 
from  forei^  miners  does  not  refer  to  mines 
eontained  m  lands  which  are  the  private  prop- 
ertv  of  individuals,  but  only  to  mines  in  the 

Sublic  lands  of  the  state  or  of  the  United 
tates.  (Ah  Yew  v.  Choate,  24  CM.  562.) 
65.  The  sixty-fourth  section  of  the  Revenue 
Act  of  1860,  which  declares  that  no  person 
who  IB  not  a  citizen  of  the  United  States,  or 
who  has  not  previously  declared  his  intention 
to  become  sudi  (Califomian  Indians  excepted), 
shall  be  allowed  '*  to  take  gold  from  the  mines 
of  this  state,  or  hold  a  mining  claim  therein,'' 
without  a  license  as  providea  in  the  act,  does 
not  refer  to  mines  contained  in  lands  which 
are  the  property  of  individuals,  but  simply  to 
mines  in  the  public  lands  of  the  state  or  the 
United  States.  (Ah  Hee  v.  Crippen,  19  Cal. 
491.) 
Cited  24  Cal.  566. 

56.  If  the  Revenue  Act  of  1861  (Stats.  1861, 
p.  447,  sees.  90,  93),  is  so  to  be  construed  as  im- 
posing this  tax  under  such  circumstances 
merefy,  the  act  is  unconstitutional.  (£x 
parte  Ah  Pong,  19  Cal.  106.) 

57.  The  mere  foct  that  a  party  is  a  China- 
man, residing  in  a  mining  district  of  this  state, 


does  not  subject  him  to  the  foreign  miners' 
license  tax.    (Ex  parte  Ah  Pong,  19  Cal.  106.) 

58.  When  a  foreign  miner,  subject  to  a  li- 
cense tax,  was  employed  by  one  of  a  partner- 
ship to  work  in  the  mines  which  were  the 
partnership's  property,  held,  that  the  em- 
ployer, and  not  the  partnership,  was  liable 
for  the  tax.    (Meyer  v.  Larkin,  3  Cal.  403.) 

59.  Where  the  tax  collector  levied  on  the 
property  of  the  partnership,  for  the  license 
tax  due  by  the  foreigner  employed  by  one  of 
a  partnership  to  work  in  we  mines  which 
were  the  partnership's  property,  and  sold  the 
whole  claim,  and  dispossessed  the  plaintiff  (one 
of  the  partners),  held,  that  he  was  guilty  of 
a  trespass,  for  which  this  action  was  properly 
brought.    (Meyer  v.  Larkin,  3  Cal.  403.) 

e.  Liquor  Licenses. 

60.  The  board  of  supervisors  of  a  county  has 
power,  by  section  11  of  article  XI  of  the  con- 
stitution, to  r^ulate  the  sale  of  spirituous 
liquors  within  the  county,  by  imposing  a 
license  tax.  (Ex  parte  Welters,  65  Cal.  269.) 
Cited  66  Cal.  450;  68  Cal.  805;  69  Cal.  95,  610; 

73  Cal.  634;  77  Cal.  542. 

61.  The  board  of  supervisors  of  a  countv  has 
IK>wer,  under  sections  11  and  12  of  article  XI 
of  the  constitution,  to  regulate  the  sales  of 
vinous  and  spirituous  liquors  within  the  county 
by  the  imposition  of  a  license  tax,  and  to  pro- 
vide for  its  collection;  such  power  includes 
the  authority  to  appoint  a  suitable  person, 
such  as  the  tax  collector  of  the  county,  to  col- 
lect the  tax.  (Matter  of  Lawrence,  69  Cal. 
608.) 

Cited  77  Cal.  542;  85  Cal.  211. 

62.  Under  section  11  of  article  XI  of  the  con- 
stitution the  city  of  Eureka  has  power  to  enact 
an  ordinance  imposing  an  annual  license  tax 
of  two  hundred  dollars  upon  the  business  of 
selling  spirituous  liquors  within  the  dty  lim- 
its, and  to  provide  tnat  a  violation  of  the  or- 
dinance shall  constitute  a  misdemeanor.  (Ex 
parte  McNally,  78  Cal.  632.) 

63.  City  ordinance  requiring  pa^rment  of 
license  every  ninety  days  for  the  privilege  of 
retailing  spirituous  liquors  does  not  violate 
any  provision  of  the  constitution.  (Ex  parte 
HurL  49  Cal.  557.) 

Cited  69  Cal.  95. 

64.  The  ordinance  required  that  a  license 
fee  of  fifty  dollars  a  month  should  be  paid  by 
a  person  carrying  on  the  business  of  a  saloon, 
where  liquors  are  sold  or  given  away  in  quan- 
tities less  than  a  gallon.  Held,  that  it  could 
not  be  presumed,  as  a  matter  of  law,  that  the 
amount  of  the  license  was  oppressive,  unrea- 
sonable, or  prohibitory  of  trade.  (Matter  of 
Guerrero,  69  Cal.  88.) 

Cited  70  Cal.  40;  78  Cal.  684. 

65.  It  cannot  be  assumed  judicially  that  a 
citv  ordinance  requiring  the  payment  of  fifty 
dollars  every  ninety  days  for  the  privilege  of 
retailing  spirituous  liquors  in  quantities  less 
than  one  ouart  is  a  virtual  prohibition  of  the 
sale  of  sucn  liquors.  (Ex  parte  Hurl,  49  Cal. 
557.) 

66.  An  ordinance  establishing  a  license  tax 
of  twenty-five  dollars  per  month  for  the  sale 
of  spirituous  and  fermented  liquors  is  not  void 
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because  unreasonable,  oppressire,  and  In  re- 
straint of  trade.    (Ex  parte  Benninger,  64 
Cal.  291.) 
Cited  60  Cal.  96. 

Condition  of  consent  or  approval  of  third 
persons.    See  ante,  II,  5. 

Effect  of  county  government  bill  on  license 
imposed  in  San  Eiernardino  county.  See  ante, 
20. 

Separate  licenses  for  city  and  county.  See 
ante,  II,  6. 

Refusal  to  renew  license.    See  ante,  n,  5. 

Liquor  traffic,  ordinances  regnlating,  valid- 
ity of.    See  Ordinances,  lY,  7.  f. 

Liauor  traffic,  imposins  high  license  where 
females  employed.    See  Ordinances,  93. 

Withholainff  where  females  employed.  See 
Ordinances,  94,  et  seq. 

Statute  referring  question  to  people.  See 
Statutes,  84. 

f.  On  Laundries  or  Inteliigence  Offices, 

67.  Under  the  provision  of  the  charter  of 
the  city  of  Oakland,  declaring  that  licenses 
shall  be  discriminating  and  i)roportionate  to 
the  amount  of  business,  the  city  council  may 
provide  that  the  licenses  to  be  paid  by  laundry- 
men  shall  be  in  proportion  to  the  number  of 
persons  employed  Dy  them.  <£x  parte  Li 
^otti,  68  Cal.  635.) 

68.  The  revenue  law  of  1861  does  not  apply 
to  the  county  of  San  Francisco,  so  far  as  re- 
spects the  subject  of  licensing  intelligence 
offices,  and  the  seneral  repealmg  clauses  of 
that  law  do  not  have  the  effect  to  repeal  the 
act  of  1861  concerning  intelligence  offices  in 
San  Francisco.  (People  ex  rel.  Hall  v.  Super- 
visors of  San  Francisco,  20  Cal.  691.) 

Intelligence  offices,  constitutionality  of  stat- 
ute cannot  be  determined  on  mandamus. 
See  Mandamus,  248. 

Statute  giving  discretion  as  to  withholding 
licenses.    See  ante,  11,  2. 

g.  On  Peddlers. 

69.  The  ordinance  of  the  city  of  Los  An- 
geles requiring  peddlers  of  vegetables  to  pay 
uoenses  is  not  in  conflict  with  section  3884  of 
the  Political  Code,  and  is  not  affected  bv  the 
new  constitution.  (Ex  parte  Ah  Toy,  6/  C^. 
92.) 

Cited  61  Cal.  376;  69  Cal.  92;  74  Cal.  26. 

70.  Ordinance  1689  of  the  board  of  super- 
visors of  the  city  and  county  of  San  Francisco, 
as  amended  bj  ordinance  2216  of  the  same 
board,  providmg  that  all  peddlers  of  meat 
from  Yeoicles  ot  baskets  shall  first  procure  a 
license  fixed  at  seventy-five  dollars  per  quar- 
ter, and  that  peddlers  of  fish,  vegetaole,  n-uit, 
same,  poultry,  and  other  like  commodities 
&om  veniclesor  baskets  shall  procure  a  lioense 
at  the  rate  of  ten  dollars  per  quarter,  and 
making  it  a  misdemeanor  to  violate  the  or- 
dinance, is  valid,  and  a  person  convicted 
thereunder  of  a  misdemeanor  in  selling  meat 
from  a  vehicle  without  paying  the  license  of 
seventy-five  dollars  per  quarter  is  not  entitled 
to  be  released  upon  hab^  corpus.  (Ex  parte 
Heylman,  92  Cal.  492.) 

71.  An  ordinance  of  a  board  of  supervisors 
which  imposes  a  license  tax  upon  every 
traveling  merchant,  hawker,  or  peddler  who 


vends  goods,  wares,  or  merdiandise  of  any 
kind,  other  than  the  manufactures  or  produc- 
tions of  this  state,  without  requiring  a  license 
for  vending  the  manufactures  or  productions 
of  this  state,  is  in  conflict  with  the  constitu- 
tion of  the  IJnited  States,  in  that  it  is  an  at- 
tempt to  regulate  commerce  between  tJhe 
stotes.    (Ex  parte  Thomas,  71  Cal.  204.) 

h.  To  Keep  Stallion. 

72.  License  paid  to  keep  stallion  is  not  a 
tax  upon  his  assessed  value.  (Anderson  v« 
Doll,  ^  Cal.  607.) 

i.  On  Business  of  Raining  Sheep. 

73.  Theboardof  supervisors  of  Mono  county 
has  authority,  under  sections  II  and  12  of 
article  XI  of  the  constitution,  and  subdivision 
27  of  section  25  of  the  County  (Sovemment 
Act  of  March  14, 1883,  to  enact  an  ordinance 
requiring  all  persons  engaoed  in  the  business 
of  raising,  graiing,  hercBng,  or  pasturing 
sheep  in  that  county  to  annually  procure  a 
lioense,  and  to  pay  therefor  at  the  pn^wr- 
tionate  rate  of  fifty  dollars  for  every  thousand 
sheep  in  their  possession  or  under  their  con- 
trol, and  to  provide  that  a  violation  of  the 
ordinance  shall  constitute  a  misdemeanor, 
punishable  by  a  fine  not  exceeding  two  hun- 
dred dollars.  (Ex  parte  Mirande,^  Cal.  365.) 

74.  A  county  ordinance  imposing  a  license 
tax  upon  "  every  person  engaged  in  the  busi- 
ness of  raising,  grasing,  heraing,  or  pasturing 
sheep  and  goats,  or  sheep  or  goats'*  within 
the  county,  is  authorised  by  subdivision  27  of 
section  25  of  the  County  Oovemment  Act, 
which  is  constitutional  and  valid  by  the  terms 
of  section  12  of  article  XI  of  the  constitution, 
giving  to  the  legislature  the  power  to  vest  in 
the  corporate  authorities  of  counties,  cities, 
and  towns  the  power  to  assess  and  ccdleci 
taxes  for  municipal  purposes.  A  lioense  tax 
is  a  tax  within  the  meaning  of  that  section. 
(0)unty  of  £1  Dorado  v.  Meiss,  100  Cal.  268.) 

75.  The  fact  that  such  ordinance  is  general, 
and  applies  to  nonresidents  as  well  as  resi- 
dents of  the  county  carrying  on  such  business 
within  the  county,  inst«ui  of  being  an  objec- 
tion to  the  validitj  of  the  tax,  is  essential  to 
sustain  its  validity.  A  county  capnot  dis- 
criminate between  its  own  citisens  and  those 
of  other  counties  in  the  disposition  of  a  license 
tax  for  carrying  on  any  business  in  such 
county.  (County  of  El  I)orado  v.  Meiss,  100 
Cal.  268.) 

76.  Ordinance  imposing  a  license  on  the 
business  of  raising,  herding,  and  graring  sheep 
is  not  violative  either  of  section  zi  of  article  I 
of  the  state  constitution  or  of  the  fourteenth 
amendment  of  the  federal  constitution,  be- 
cause it  is  neither  unjust,  excessive,  op- 
pressive, discriminating,  special,  unequal,  or 
partial,  and  is  valid,  whether  the  lioense 
imposed  thereby  is  for  purposes  of  revenue 
or  regulation,  or  for  botn.  (Ex  parte  Mi- 
rande,  73  Cal.  365.) 

77.  The  act  of  a  sheep-owner  in  taking  a 
band  of  sheep  from  one  county  into  another, 
and  in  keeping  them  there  temporarily  on 
his  own  farm  for  the  purpose  of  shearing 
them,  without  procuring  a  lioense  therefor,  is 
not  a  violation  of  an  orainance  of  the  latter 
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ooanty  requiring  '*  ertrjr  perKm  enga^  in 
the  bnmneflB  of  nisinj;,  grasing,  herding,  or 
pasturing  sheep"  within  such  county  to  pro- 
cure a  license  therefor,  the  facts  showing  no 
intended  evasion  of  the  ordinance.  (County 
of  EI  Dorado  v.  Meiss,  100  Cal.  268.) 

License  granting  exemption,  validity.  See 
mnte,  27. 

)•  On  Pool  Tables. 

78.  Ordinance  onljr  requires  those  who 
make  *'  business,  calling,  or  employment "  of 
keeping  a  pool-table  to  pay  a  license,  and  it 
is  tnerefore  not  open  to  the  objection  that  it 
imposes  a  license  upon  the  proprietor  of  a 
pool-table  not  kept  for  hire.  (Kx  parte 
^mert,  82  CaL  624.) 

Gaming  license.    See  Gaming,  IV. 
9.  Ue9ti99  CoH9Ctor,  Appointment  of. 

79.  The  board  of  supervisors  of  a  county 
have  authority  to  appomt  an  agent  to  collect 
the  license  taxes  imposed  by  an  ordinance 
upon  the  business  of  selling  liquors  at  re- 
tail, to  fix  the  compensation  to  w  i>aid  him 
therefor,  and  to  empower  him  to  direct  actions 
against  persons  failing  to  procure  licenses. 
(County  of  Amador  v.  Kennedy,  70  Cal.  468.) 
Cited  74  CaL  876;  86  Cal.  258. 

80.  An  act  of  the  legislature,  authorizine 
boards  of  supervisors  to  appoint  a  collector  (3 
ioreiffu  miners'  licenses,  is  not  unconstitu- 
tional. Assessors  and  tax  collectors  are  con- 
stitutional officers,  but  it  is  not  necessary, 
finder  the  thirteenth  section  of  article  XI  of 
the  constitution,  that  every  portion  of  the 
revenue  pass  through  their  hands.  The  lesis- 
lature  may  authorize  the  taxpayer  to  pav  his 
taxes  directly  into  the  treasury.  (People  ex 
Tel.  Attorney  Greneral  v.  Squires,  14  Cal.  12.) 
Cited  14  Oaf.  103;  81  Cal.  27. 

81.  The  power  conferred  upon  the  boards  of 
supervisors  of  the  several  counties  of  the  state, 
by  the  act  entitled  "  An  act  to  establish  a  uni- 
form system  of  county  and  township  govern- 
ments," approved  March  14, 1883,  U>  impose 
a  license  tax  and  to  provide  for  its  collec- 
tion, includes  the  power  to  create  the  office  of 
license  tax  collector,  and  appoint  a  suitable 
XWTSon  to  perform  the  duties.  The  exercise  of 
such  power  is  not  in  conflict  with  section  five 
of  article  XI  of  the  constitution.  (People  v. 
Ferguson,  65  Cal.  288.) 

Cited  69  Cal.  610;  70  Cal.  459;  74  Cal.  875; 
100  OaX.  273. 

82.  The  board  of  supervisors  of  a  county 
have  no  power  to  create  the  office  of  license 
tax  collector  for  the  county.  The  duty  of  pro- 
viding for  the  election  or  appointment  of  all 
necessary  county  officers  is  devolved  upon  the 
legislature  by  section  5  of  article  XI  of  the 
constitution,  and  an  ordinance  of  the  board 
of  supervisors  creating  such  an  office  is  void. 
(County  of  £1  Dorado  v.  Meiss,  100  Cal.  268.) 

Power  to  appoint  license  collector.  See 
ante,  61. 

Supervisors  maj  api)oint.    See  Bonds,  71. 

Collection  of  license  implies  contract  for 
services.    See  Taxation,  887. 

Power  to  collect  foreign  license  tax.  See 
Quo  Warranto,  5. 

Form  of  bond  of.    See  Bonds,  71. 


Action  on  bond,  in  whose  name  brought. 
See  Bonds,  119. 

9.  DiBpooition  of  Konoyn  Colhetod. 

88.  The  provision  of  section  3363  of  the 
Political  Code,  to  the  effect  that  all  moneys 
collected  for  licenses  under  the  provisions  of 
that  chapter  shall  be  paid  into  the  general 
fund  of  the  countv,  is  aj>plicable  to  uie  city 
and  county  of  San  Francisco.  (Ex  parte  New- 
ton, 53  Cal.  571.) 

84.  Subdivision  15  of  the  County  Govern- 
ment Act  as  amended  in  1889,  which  provides 
that  money  collected  by  the  county  license 
tax  collector  in  counties  of  the  twenty-seventh 
class,  for  licenses  within  the  limits  of  any  in- 
corporated city  or  town,  shall  be  paid  into  its 
treasury  for  street  improvements,  is  void,  as 
being  special  and  local  leeislation,  not  ger- 
mane to  the  section  of  the  general  law  to 
which  it  is  attached,  and  in  confiict  with  the 
general  laws  upon  that  subject,  and  in  confiict 
with  sections  4, 5,  and  16  of  article  XI,  section 
11,  of  article  I,  and  sections  25  (subdivision  9) 
and  33  of  article  IV,  of  the  constitution. 
License  taxes  collected  under  the  provisions 
of  the  code,  or  of  an  ordinance  of  a  board  of 
supervisors,  are  collected  for  the  use  of  the 
countjr,  ana  it  is  the  duty  of  the  collector  to 
deposit  them  in  the  county  treasury.  It  is 
only  municipal  hoense  taxes  imposed  and  col- 
lected for  municipal  purposes  which  can  be 
Eftid  into  the  city  treasury.  (County  of  San 
uis  Obispo  V.  Graves,  84  Cal.  71.) 

Disposition  of  money  collected.  See  ante, 
80. 

Receipt  for  by  treasurer,  estoppel  to  deny. 
See  Treasurers,  3. 

10.  Honpaymont  of;  Romodf  for;  Motion  for. 

.  85.  An  action  of  debt  will  not  lie  af^ainst 
the  keeper  of  a  gaming-table  without  license 
to  recover  the  amount  of  the  license.  The 
redress  is  by  indictment.  (People  v.  Cray- 
croft.  2  Cal.  243.) 

Cited  3  Cal.  367 ;  distinguished  16  Cal.  526. 
See  post,  91. 

86.  By  the  provisions  of  section  5  of  article 
II  of  the  charter  of  Los  Angeles  (State.  1877- 
78,  p.  645),  the  city  is  empowered  to  prescribe 
either  an  ordinary  action  for  the  recovery  of  a 
license  tax,  or  a  penalty  for  nonpavment,  or 
both.  (City  of  Los  Angeles  v.  Southern  Pac. 
B.  B.  Co.,  61  CaL  59.) 

Cited  67  CaL  434;  69  Cal.  91;  86  Cal.  258; 
not  followed  77  Cal.  520. 

87.  If  a  person  carrying  on  a  business  for 
which  a  license  is  required,  neglecte  or  re- 
fuses to  teke  out  a  license,  he  may  be  subject 
to  a  criminal  prosecution,  or  may  be  hela  to 
agree  to  pay  a  specific  penalty  instead  of  the 
amount  of  the  license.  But  he  certeinly  owes 
nothing  for  a  license  until  he  has  taken  one 
out.  An  action  to  recover  an  amount  alleged 
to  be  due  as  a  license  cannot  be  mainteined. 
(City  of  Sante  Cruz  v.  Sante  Cruz  R.  R.  Co., 
56  Cal.  143,  cited  57  Cal.  133,  61  Cal.  64,  86 
Cal.  258;  Santa  Cruz  v.  Spreckels,  57  Cal. 
133.) 

88.  A  complaint  allegins  that  the  defend- 
ant was  doing  business  without  the  requisite 
license,   and   referring  to  the  original  orui- 
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nanc^e  fixing  the  license  fee  and  an  amendatory 
ordinance  by  number,  and  concluding  that 
his  acts  are  **  contrary  to*the  form,  force,  and 
effect  of  the  statute  in  such  cases,''  etc.,  is 
sufficient  to  hold  the  prisoner  for  trial,  though 
the  punishment  ana  rules  of  evidence  must 
be  regulated  by  the  general  laws  of  the  state, 
and  not  l^  the  ordinance.  (£z  parte  Chris- 
tensen.  86Cal.  206.) 

89.  The  petitioner  was  convicted  under  a 
complaint  which  charged  him  with  having 
committed  a  misdemeanor  in  the  county  of 
Mono,  between  the  25th  of  June,  1887,  and 
the  8th  of  July,  1887,  by  wUlfuUy  being  en- 
paged  in  and  carrying  on  the  business  of  graz- 
ing, herding,  and  pasturing  sheep  in  said 
county,  without  taking  out  or  providing  a 
license  therefor,  in  violation  of  certain  ordi- 
nances of  the  board  of  supervisors  of  the  county 
known  as  "Ordinance  No.  18,"  and  ''Ordi- 
nance No.  21,"  specifying  the  dates  of  passage 
and  the  substance  of  their  provisions.  Hela, 
that  the  complaint  was  sufficient  to  give  the 
court  jurisdiction  of  the  subject  matter,  and 
to  sustain  the  conviction.  (Ex  parte  Mirande, 
73  Cal.  365.) 

Cited  86  Cal.  258. 

90.  The  i)etitioner  was  convicted  in  the  po- 
lice court  of  San  Frandsoo,  and  adjudged  to 
pay  a  fine  of  twenty  dollars,  and,  in  default, 
to  be  imprisoned  in  the  county  jail  for  the 
period  of  ten  days,  for  violating  an  ordinance 
entitled  "  Order  No.  1589,"  as  follows :  "  Sec- 
tion 1.  Any  person  who  shall  violate  any  of  the 
provisions  of  the  above  order  shall  be  deemed 
^Ity  of  a  misdemeanor,  and,  upon  convio- 
non  thereof,  shall  bo  punished  by  a  fine  of 
not  more  than  one  tiiousand  dollars,  or  by 
imprisonment  not  more  than  six  months,  or 
bv  Doth."  By  the  first  section  of  the  act  of 
March  80,  1872,  under  which  the  ordinance 
was  enacted,  any  person  carrying  on  anv 
business  which  is  required  to  be  licensed, 
without  havine  first  obtained  the  license 
therefor,  shall  be  deemed  ^ilty  of  a  misde- 
meanor, and  "  shall  be  punished  by  a  fine  of 
not  less  than  one  hundred  dollars,  or  bv  im- 

Srisonment  for  a  period  not  exceeding  thirty 
ays  in  case  the  fine  is  not  paid."  Held,  bv 
the  ordinance  and  act  referred  to,  it  is  in  ef- 
fect provided  that  the  police  court  shall  have 
Sower  to  fine  only  in  the  sum  of  one  hundred 
ollars,  or  a  greater  sum,  not  exceeding  one 
thousand  dollars,  and  that  the  imprisonment 
shall  be  inflicted  only  in  case  the  fine  of  one 
hundred  dollars  or  more  is  not  satisfied  by 
payment.  In  rendering  the  judgment,  there- 
fore, ihe  police  court  transcend^  its  jurisdic- 
tion. (Ex  parte  Bemert,  62  Cal.  524.) 
Cited  72  Cal.  11 ;  distinguished  88  Cal.  626, 
627,630. 

91.  When  a  county  ordinance  imposing  li- 
cense taxes  provides  that  actions  to  couect 
the  same  shall  be  in  the  name  of  the  people, 
an  action  cannot  be  brought  in  the  name  of 
the  county  as  the  real  party  in  interest.  The 
failure  to  take  out  a  license  does  not  make 
the  defendant  liable  to  the  county  in  an  ac- 
tion of  debt.  (Monterey  County  v.  Abbott, 
77  Cal.  541.) 

Cited  86  Cal.  257,  258. 

92.  Assumpsit  will  lie  in  the  name  of  the 


eonnty  to  collect  a  license  tax,  although  the 
X>er8ons  carrying  aa  the  business  taxed  had 
not  taken  out  the  license  required  bj  the 
ordinance  under  which  the  tax  was  levied,  if 
the  ordinance  authorizes  the  district  attorney 
to  commence  suit  in  the  name  of  the  county 
to  recover  the  license  tax  against  any  one  re- 

Suired,  but  refusing  to  pay  the  same.    (Men- 
ocino  Coun^  v.  &nk  of  Mendocino,  86  CaL 
255.) 

93.  The  riffbt  of  a  countv  to  sue  for  the 
amount  of  a  license  tax  fixea  by  a  valid  ordi- 
nance is  not  dependent  upon  the  validity  of 
part  of  the  ordinance  creating  the  office  of  tax 
collector,  and  appointing  a  person  to  fill  it ; 
and  the  fact  that  the  ordinance  prescribes 
that  suit  shidl  be  brought  in  the  name  of  the 
county,  by  direction  of  the  license  tax  collector 
named  therein,  and  that  the  appointment  of 
the  tax  collector  under  the  ordinance  is  void, 
does  not  deprive  the  county  of  its  general 
power  to  sue  and  enforce  paym«it  of  the  li- 
cense. (County  of  El  Dorado  v.  Meiss,  100 
Cal.  268.) 

94.  The  0>mity  Qovemment  Act  (Stato. 
1883,  p.  299),  under  which  boards  of  super- 
visors in  their  respective  counties  are  given 
jurisdiction  and  -power,  under  certain  limita- 
tions and  restrictions,  to  license  every  kind 
of  bosineas  carried  on  in  the  county,  to  fix 
the  rates  of  license,  and  to  provide  for  the 
collection  of  the  same,  repealed  section  4045 
of  the  Political  Code,  added  to  that  code  the 
day  before  the  County  (Sovemment  Act  was 
passed,  which  section  declares  that  licenses 
shall  be  collected  as  provided  by  section  3360 
of  the  Political  Oxie,  which  provides  for  suit 
in  the  name  of  the  people  of  the  state ;  and 
the  board  of  supervisors  has  power,  under  the 
County  Government  Act,  to  pass  an  ordinance 
fixing  licenses  for  the  transaction  of  busineaa, 
and  providing  Uukt  suit  to  collect  the  license 
tax  should  be  brought  in  the  name  of  the 
county.  (Mendocino  County  v.  Bank  of  Men- 
docino, 86  Cal.  255.) 

95.  The  complaint  in  an  action  brought  by 
the  district  attorney  to  collect  a  license  tax, 
under  an  ordinance  which  provides  that  the 
tax  collector  may  direct  such  suits  to  be 
brought,  need  not  alleffe  that  the  action  was 
brought  under  an  authorization  hf  the  tax 
collector.  The  district  attorney,  bemg  an  at- 
torney at  law,  is  presumed  to  be  authorized 
by  the  proper  party  to  institute  the  actions  he 
may  bring,  in  the  absence  of  evidence  to  t^ie 
contrary.  (County  of  San  Luis  Obispo  v. 
Hendricks,  71  Cal.  242.) 

Cited  86  Cal.  258. 

96.  In  an  action  by  a  city  to  recover  from  a 
banking  corporation  a  license  alleged  to  be 
due  for  carrying  on  business,  an  averment  in 
the  complaint  that  by  virtue  of  an  ordinance 
the  defendant  was  liable  to  pay  a  license  tax, 
is  not  an  averment  of  the  existence  of  an  or- 
dinance requiring  the  defendant  to  take  out  a 
license.  (City  of  Sacramento  v.  Nat.  Bank  of 
Mills,  51  Cal.  504.) 

97.  In  an  action  by  a  county  to  recover  a 
license  tax  imposed  by  an  ordinance  of  the 
supervisors,  where  the  complaint  alleged  that 
the  defendant  was  required  to  procure  a 
license  tax  under  and  by  virtue  of  an  ordi- 
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aaiioeof  the  board  of  faperrisorfl  of  said  county 
duly  iMSsed  and  approved  at  a  regular  meet- 
ings and  thereafter  duly  published  aa  reauired 
byjuaw,  and  alleged  a  failure, refusal, and  neg- 
lect of  defendant  to  pay  such  license  tax,  in 
Ti<^tion  of  the  ordinance,  but  did  not  allege 
specifically  that  defendant  failed  to  take  out 
a  license,  and  the  defendant,  without  demur- 
ring to  the  complaint  for  uncertainty,  filed  an 
answer  taking  issue  upon  the  passage  or  ap- 
proval of  the  ordinance,  and,  upon  the  failure 
of  the  defendant  to  take  out  a  license^  it  is  too 
late  after  such  answer,  and  after  decision  and 
judgment,  to  object  that  the  complaint  was 
uncertain,  and  did  not  show  the  existence  of 
the  ordinance,  or  a  violation  of  the  ordinance 
upon  which  the  action  was  founded.  (County 
of  San  Diego  v.  Seifert,  97  Oal.  694.) 

9S.  In  an  action  brought  in  a  police  court  to 
recover  a  license  tax  &r  the  transaction  of 
business,  if  the  answer  denies  the  legality  of 
the  tax,  the  jwlioe  court  cannot  try  the  cause, 
but  must  transfer  it  to  the  district  court. 
(City  of  Santa  Barbara  y.  Steams,  51  Cal. 
499.) 

99.  A  licenae  tax  imposed  by  a  board  of 
supervisors  upon  the  business  of  selling  liquors 
is  not  a  penalty,  but  in  the  nature  of  a  debt 
due  from  the  person  conducting  the  business 
to  the  county ;  and  an  action  to  recover  the 
tax  is  not  barred  within  one  year.  (County 
of  San  Luis  Obispo  v.  Hendricks,  71  Cal.  242.) 

Levy  on  property  of  firm  for  foreign  miners' 
license,  when  a  trespass.    See  ante,  59. 

Qaming  license,  elfect  of  failure  to  take  out. 
See  Gaming,  IV. 

UCK  TBUBT. 

Construction  of.    See  Trusts  and  Trustees, 

in. 

Fees  for  attorneys,  allowance  for.  See 
Trusts  and  Trustees,  188,  et  sea. 

Compensation  of  trustees.  See  Trusts  and 
Trustees,  194. 

Interest  on  endowment  fund.    See  Interest, 

VHL 

IIEHS. 

Agistor's.    See  Agistors,  5. 

Assignment  of.  See  Vendor  and  Vendee, 
XE,  4,b. 

Administrator,  distribution  subject  to  Uen 
of.    See  Estates  of  Deceased  Persons,  IX,  7. 

Administrator's,  for  commissions.  See  Ex- 
ecutors and  Administrators,  479. 

AiBsignment  of  bond  for  title,  effect  of  on  lien. 
See  Vendor  and  Vendee,  VII. 

Alignment  of  contract,  effect  of  on  Hen. 
See  Vendor  and  Vendee,  XI,  4,  b. 

Attachment,  insufficient,  is  not  a  lien.  See 
Vendor  and  Vendee,  98. 

Attorney,  lien  of  for  fees  and  costs.  See 
Attorney  and  Client,  VII,  6,  c. 

Bank,  lien  of  for  advances.  See  Banks  and 
Banking,  U. 

Bankruptcy,  effect  of  on  suit  to  foreclose. 
See  Bankruptcy  and  Insolvency,  VU,  2. 

Bona  fide  lienholders,  rights  of.  See 
Beformation  of  Contracts,  39. 

Chattel  mortgage,  lien  of.  See  Mortgages, 
XXI,  7. 

Contracts  secured  by  lien.  See  Attach- 
ments, m,  d. 


Corporation,  lien  of   on  stock,  effect    on 
transier.    See  Corporations,  IV,  5.  g. 

Costs  on  appeal,  lien  for.    See  Costs,  109. 

Cotenant  redeeming  at  foreclosure  sale, 
lien  oi    See  Cotenancy,  82. 

Execution,  lien  of.    See  Executions.  V. 

Damages  by  cattle  taken  damage  feasant, 
lien  for.    See  Animals,  19. 

Division  fence,  lien  of  one  building.  See 
Fences,  10. 

Elder,  prevails  in  ejectment.  See  Eject- 
ment, 78. 

Extension  of  under  mistake,  rescission  of. 
See  Mechanics'  Liens,  80. 

Factor's,  for  general  balance.  See  Factors,  1. 

Foreclosure  decree,  lien  of.  See  Mortgages, 
XIX,  14,  f. 

Foreclosure,  purchaser  under,  rights  against 
other  lienors.    See  Mortgages,  XIX,  18,  ^, 

Freight,  lien  for.  See  Common  Carriers, 
m,  4 ;  Shippmg,  XIII. 

(^mishment,  lien  oL  See  Attachments, 
XL  8. 

(irowinj^  crops,  creditor  acquires  lien  on. 
See  Growmg  Crops.  15. 

Homestead  whetner  subject  to  lien  of  ma- 
terialmen.   See  Homesteaos,  X,  4. 

Husband  has  none  on  wife's  property.  See 
Husband  and  Wife,  331. 

Intervention  in  actions  on.  See  Interven- 
tion, 7,  et  seq. 

Judgment,  effect  of  on  prior  lienholder. 
See  Judgments,  X,  10.  f. 

Judgments,  liens  ol.  See  Judgments,  X, 
7;  Taxation,  680. 

Justice's  judgment,  lien  of.  See  Justices  of 
the  Peace,  81,  et  seq. 

Livery  stable  keepers,  liens  of.  See  Livery 
Stable  Keepers. 

Merger  of  in  judgment.  See  Mechanics' 
liens,  389. 

Mortgages,  lien  of.    See  Mortgages,  VIII. 

Mortage,  priority  of.   See  Mortgages.  VIII. 

Partner,  lien  of.  See  Mines  and  Mining, 
452. 

Percentage,  recovering  in  action  to  fore- 
close.   See  Costs,  20. 

Possession  obtained  by  replevin  does  not 
affect.    See  Beplevin,  83. 

Priority  and  duration  of.  See  Attachments, 
IV.  4. 

Probate  homesteads,  liens.  See  Home- 
steads, XVI,  10. 

Purchasers  under  execution,  lien  of.  See 
Executions,  IX^  6,  c. 

Real  estate,  lien  on  how  proved.  See  Evi- 
dence, 15. 

Receivers,  lien  of.    See  Receivers,  40. 

Release  of,  consideration  for.  See  Vendor 
and  Vendee,  285. 

Rent,  lien  for.  See  Landlord  and  Tenant, 
IX,  2. 

Sales,  lien  for  price.    See  Sales,  XII,  1. 

Sales  of  personalty  to  discharge  Uen  on 
homestead.  See  Fraudulent  Conveyances, 
II,  8. 

Sheriff's,  for  fees.    See  Fees,  9. 

Street  assessments,  lien  for.  See  Streets. 
XVI,  23. 

Tax,  lien  of.    See  Taxation,  IX. 

Tax  sale,  effect  of  on  liens.  See  Taxation, 
743,  et  seq. 

Tender  extinguishes.  See  Pledges,  87,  et  seq. 
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Third  peraon,  lien  of  aa  defenae  in  leplevin* 
See  Replevin,  ylL 

Trufltee,  advances  by,  liena  for.  See  Troata 
and  Tmateea,  184,  et  aeq. 

Vendor's.    See  Vendor  and  Vendee.  XI,  4L 

Vendor's,  homestead  whether  subject  to. 
See  Homesteads,  X,  5. 

Vendor's  lien  under  bond  for  title.  See 
Vendor  and  Vendee,  VII. 

Vessel,  lien  on,  when  attaches.  See  Ship- 
ping, 28,  et  seq. 

Vessels,  liens  on.    See  Shippingr.  IX. 

Vessels,  supplies  fumishea,  duration  of 
lien.    See  Shipping,  27. 

Waiver  of  by  taking  of  mortgage.  See 
Vendor  and  Vendee,  Xl^  4,  c. 

Waiver  of  on  conversion  by  bailee.  See 
Bailments,  9. 

Waiver  of,  taking  of  note  as.  See  Vendor 
and  Vendee,  XI,  4,  c 

Waiver  of  vendor's  lien.  See  Vendor  and 
Vendee,  XI,  4,  c. 

Waiver  of,  what  amounts  to.  See  Mort- 
gages, 270. 

Waiver,  what  is  not.    See  Mortgages,  1012. 

Waiver  of  warehousemen's,  what  amounts 
to.    See  Warehousemen. 

Water  companv,  lien  of  for  water.  See 
Watercourses,  180.  et  seq. 

What  are,  and  auty  to  remove.  See  Vendor 
and  Vendee,  VIII,  3. 

Joinder  of  actions  on.  See  Joinder  and 
Severance  of  Actions,  1, 2,  c 

Actions  to  enforce  trust  and  lien,  joinder  of. 
See  Joinder  and  Severance  of  Actions,  I.  2,  c 

Enforcement,  joinder  of  legal  and  eqmtable 
actions.    See  Vendor  and  Vendee,  "SJ,  4,  d. 

Parties,  other  lienors  as.  See  Mortsafles. 
XIX,  7,b,E.  *^ 

Venue  of  action  to  foreclose.  See  Venue, 
I,3,j. 

Enforcement  of,  purchasers  under  judg- 
ment.   See  Vendor  and  Vendee,  XI,  4,  d. 

Decree  enforcing,  execution  cannot  issue 
after  five  years.    See  Executions,  21,  et  seq. 

Time  of  sale  under  execution  to  foreclose. 
See  Executions,  131. 

No  bond  for  deficiency  required  to  stay 
sale  to  enforce  lien.    See  Appeals,  1770. 

Bond  to  stay  execution  pending  appeal 
from  decree  foreclosing.  See  Appeals,  1771, 
etseq. 

1.  A  finding  that  an  agreement  was  made 
creatine  a  lien  on  real  property  is  not  sus- 
tained by  the  evidence  if  it  appears  that  the 
agreement  was  entirely  verbal.  (Porter  v. 
Muller,  63  Cal.  677.) 

2.  Equity  raises  no  lien  in  respect  to  real 
estate,  except  that  of  a  vendor  for  the  pur^ 
chase  money.  (Ellison  v.  Jackson  Water  Co., 
12  Cal.  542.) 

3.  Whenever  a  person  by  a  contract  intends 
to  create  a  lien  upon  personal  property  to  be 
acquired  by  him  the  lien  attaches  in  equity 
upon  the  particular  property  as  soon  as  he  ac- 
ouires  a  title  thereto.  (Bibend  v.  Liverpool 
A  London,  etc.  Ins.  Co.,  30  Cal.  78.) 

4.  Where  a  party  entered  upon  the  land  of 
another,  under  a  contract  with  the  owner,  for 
the  purpose  of  manufacturing  railroad  ties 
and  shakes  for  the  owner,  who  agreed  to  pay 
therefor  a  fixed  sum  upon  a  specified  date. 


and,  after  manufacturing  them,  i^Ied  tfaem 
up  on  the  land  in  piles  of  a  certam  number 
each,  and  marked  eadi  pile,  and  remained  in 
the  possession  thereof,  he  has  a  lien  upon  the 
property  for  the  amount  due  for  manufactur- 
ing them,  and  the  right  to  retain  possession, 
thereof  until  the  lien  is  discharged  by  the  pay- 
ment of  the  amount  due  him,  and  may  main- 
tain an  action  of  claim  and  delivety  therefor 
as  against  a  sheriff  who  seizes  them  under  a 
writ  of  execution  issued  against  the  owner  of 
the  land.  (Douglass  v.  McFarland,  92  OaL 
666.) 

5.  Under  the  act  of  March  12, 1885,  a  person 
periorming  work  on  or  about  a  threshing- 
machine,  while  engaged  in  threshing,  is  en- 
titled to  a  lien  thereon  to  the  extent  of  the 
value  of  his  services,  notwithstanding  the 
person  for  whom  the  work  was  done  was  not 
the  owner  of  the  machine.  (Chuch  v.  Gfar^ 
rison,  75  Cal.  100.) 

Cited  100  Cal.  412. 

6.  Where  a  lien  attaches  upon  a  leasehold 
interest  it  so  attaches  subject  to  all  the  con- 
ditions of  the  lease.  (CSaskill  v.  Trainer  S 
CaL834.) 

7.  The  par^  holding  a  lien  on  a  leasehold 
estate  has  a  right  to  enforce  it,  notwithstand- 
ing a  subsequent  failure  of  the  lessee  to  pay 
rent  and  a  surrender  of  the  lease  to  the  lessor. 
(Gaakill  v.  Trainer,  3  Cal.  384.) 

8.  A  titie  derived  under  a  lien  elder  in  its 
origin  is  prima  &cie  superior  to  a  title  from  a 
common  source,  purporting  to  be  derived 
under  a  Uen  junior  in  point  of  time,  though 
the  judicial  sale  under  the  latter  may  have 
preceded  the  sale  under  the  former.  (little- 
fiekL  V.  Nichols,  42  CaL  372.) 

Cited  57  Cal.  512. 

9.  A  lien  for  theiurice  of  a  water  right  can- 
not be  enforced  against  the  land  in  the  hands 
of  a  subsequent  purchaser  without  proof  of 
notice  of  the  existence  of  the  lien.  The  ad- 
mission in  evidence  cl  thereocnrd  of  a  contract 
creating  such  lien  without  proof  of  the  loss  of 
the  original,  or  otherwise  accounting  for  it, 
was  not  allowable,  prior  to  the  amendment  of 
section  1051  of  the  Code  of  Civil  Procedure  in 
1889,  and  such  evidence  could  not  constitute 

E roper  proof  of  notice.     (Fresno  Canal  and 
rr.  0>.  V.  Dunbar,  80  Cal.  530.) 

10.  Lien  is  extinguished  by  lapse  of  time 
within  which,  under  the  provisions  of  the 
Code  of  Civil  Procedure,  an  action  can  be 
brought  upon  the  principal  obligation.  (Wells 
V.  Barter.  56  Cal.  342.) 

Cited  58  CaL  152;  66  Cal.  336;  92  CaL  387. 

11.  In  an  action  to  enforce  a  lien  on  property 
in  the  adverse  possession  of  a  thira  person 
the  person  in  possession  must  be  made  a 
part^  defendant,  otherwise  the  judgment  as 
to  him  is  void.  ( Wingard  v.  Banning,  39  CaL 
543.) 

12.  When  a  party  holds  a  lien  on  property 
which  he  claims  is  wronp^Uy  in  the  posses- 
sion of  a  third  party  his  remedy  is  by  an 
action  to  recover  the  possession  or  for  a 
wrongful  conversion.  (Wingard  v.  Banninir. 
39  (Si.  543.) 

Cited  3  Wyo.  383. 

13.  The  only  process  provided  for  the  en- 
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forcement  of  a  jadgment  foreclosing  a  lien 
upon  specific  property  is  that  prescribed  by 
flection  684  of  the  Code  of  Civil  Procedure, 
reaairinff  a  judgment  for  the  sale  of  property 
to  DO  enforced  b^  a  '*  writ "  reciting  the  ]ud^ 
ment  and  directing  the  sale.  Such  *'  writ "  is 
not  an  '*  execution  "  within  the  meanii^  of 
section  683,  and  a  sale  of  the  property  by  the 
sheriff  is  not  invalidated  because  made  after  the 
return  day  of  the  writ.  (Southern  Cal.  Lum- 
ber Co.  V.  Ocean  Beach  Hotel  Co.,  04  Cal.  217.) 

UEU  L1HD8. 

See  Public  Lands. 

Selection  of.    See  Public  Lands,  68,  et  seq. 

School  land  falling  within  Mexican  grant. 
See  Public  Lands,  21. 

Where  school  land  is  mineral  in  character. 
See  Public  Lands,  27. 

Listing  over  to  the  state.   See  Public  Lands, 

in,6, 

LIFE  ESTATES. 

See  Bower. 

Contract  is  for  sale  of  when.  See  Con- 
tracts, 124. 

Conveyance  of  life  estate  with  remainder  to 
haul,    bee  Deeds,  263. 

LIFE  INSUBANGE. 

See  Insurance,  lY* 

UFB  TABLES. 

See  Assault. 

LDIITATIOIIB. 

See  Advene   Possession;   Statute  of  Limi- 
tations. 

UqUIBATED  DAMAeES. 

See  Damages,  1, 2. 

LMfUIDATION. 

See  Assiniments  for  the  Benefit  of  Crediton ; 
Bankruptcy  and  Insolvency. 

BankSi  liquidation  by.    See  Banks  and  Bank- 
ing, X. 

UqUOBS. 

See  Intoxicants. 

IIS  PEIfDEHS. 

I*  Pendeney  of  Aetion;  Suit  as  ITotiee 
Where  9o  Notiee  Filed;  Actual  Hotlee. 

IJU  Filing  of  Notice  of  lis  Pendens* 

1.  ContirueHan  of  Statute  Concerning;  to 

WhcU  Courts  Doctrine  ofAppUee, 

2.  To  What  ActUme  Doctrine  of  AppUee. 
8.  Fttrcha$er9  or  Penon»  EnUring,  How 

Affected  by. 
4.  Aviendment  of  Complaint;  Effect  of. 

Unrecorded  deed,  effect  against  prior  lien 
of.    See  Registration,  87. 

I*  Peudeuey  •f  Action;    Suit  as  Hetlee 
Where  He  Notice  Filed;  Aetual  5otlee« 

1.  An  action  is  pending  after  default  and 
until  final  judgment  is  entered.  (Abadie  v. 
Lobero,  86  Cal.  890.) 


2.  In  absence  of  any  statutory  resulation  a 
purchase  made  of  property  actually  in  liti- 
gation, pendente  lite,  for  a  valuable  consider- 
ation, and  without  any  express  or  implied 
notice,  in  point  of  fact  affects  the  purchaser 
in  the  same  manner  as  if  he  had  such  notice, 
and  he  will  accordingly  be  bound  by  the  judg- 
ment. (Sampson  v.  Ohleyer,  22  Cal.  200.) 
Cited  8  Wash.  851. 

8.  Prior  to  the  1st  of  Majr,  1872,  a  purchaser 
pendente  lite  of  the  premises  in  controversy 
in  an  action  of  ejectment  from  a  defendant  in 
possession  thereof  was  bound  by  the  judg- 
ment afterwards  rendered  in  the  action ;  and 
such  judgment  is  admissible  against  him  in  a 
subsequent  action  brought  by  him  to  recover 
poBjwssion  of  the  same  premises  hrom  the 
plaintifh  in  the  prior  action.  (Partridge  v. 
Shepard,  71  Cal.  470.) 

4.  Under  the  practice  of  the  high  court  of 
chancery  in  England  a  suit  in  equity  does  not 

S've  constructive  notice  to  narties  purchasing 
nd  from  a  defendant  antu  process  has  been 
served  or  waived  by  a  voluntary  appearance. 
The  mere  filing  of  a  complaint  does  not  con- 
stitute a  lis  pendens.  (Majors  v.  Cowell,  51 
Cal.  478.) 

5.  Under  our  statute  mere  pendency  of  suit 
does  not  charge  purchaser  of  the  subject  mat- 
ter of  the  suit  as  a  purchaser  pendente  lite  at 
common  law.  A  notice  of  lis  pendens  must 
be  filed  or  appear  of  record.  (Head  v.  For- 
dyce,  17  Cal.  149,  cited  22  Cal.  211,  06  Cal. 
804:  Richardson  v.  White,  18  Cal.  102,  cited 
18  Cal.  206,  48  Cal.  263,  71  Cal.  476,  06  Cal. 
304 ;  Ault  V.  Gaasaway ,  18  Cal.  206,  dted  22 
Cal.  211,  28  Cal.  88,  43  Cal.  268.) 

6.  Cur  statute  (Practice  Act,  sec.  27)  changes 
the  common-law  rule  upon  this  subject.  (Rich- 
ardson V.  White,  18  Cal.  102.) 

Cited  96  Cal.  804. 

7.  Plaintiff  cannot  successfully  set  up  that 
notice  would  have  done  no  good  to  the  pur- 
chaser, where  notice  of  lis  pendens  was  not 
filed*  because  he  could  make  no  defense  or 
no  better  defense  than  the  vendor.  The  ob- 
ject of  the  notice  is  to  ^ve  the  opportunity  of 
defense,  and  also  to  notify  third  persons  of  the 
litigation.    (Richardson v.  White,  18  C^.  102.) 

8.  Whether  actual  notice  of  lis  pendens 
would  be  equivalent  to  notice  filed  with  the 
recorder,  query?  (Richardson  v.  White,  18 
Cal.  102.) 

Cited  22  Cal.  211;  28  Cal.  88;  28  Cal.  204. 

9.  The  object  of  filing  a  notice  of  lis  pendens 
is  to  imnart  constructive  notice  of  me  pen- 
dency of  such  foreclosure  action;  and  the 
effect  of  actual  notice  thereof  to  a  party  re- 
oeivins  it  is  the  same  as  if  notice  of  lis  pen- 
dens had  been  filed.  (Sharp  v.  Lumley,  34 
Cal.  611.) 

10.  The  effect  of  our  statute  (Practice  Act, 
sec  27),  providing  for  the  filins  of  a  lis  pen- 
dens, is  to  abrogate  the  rule  maxing  the  mere 

Sendency  of  an  action  constructive  notice.  It 
oes  not  change  the  rules  of  law  relating  to 
actual  notice  of  a  pending  action  and  the 
effect  of  such  actual  notice  upon  parties  deal- 
ing with  or  taking  possession  of  Pf^^ri^y  in 
litigation.  (Sampson  v.  Ohleyer,  i2  (jal.  200.) 
Cited  8  Wash.  361. 
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11.  It  IB  competent  to  prove  personal  notice 
of  the  pendency  of  a  forecloeure  suit  to  one 
who  is  aboat  to  become  a  purchaser  of  the 
mortgaged  property  at  an  execution  sale  pend- 
ing the  foreclosure  suit.  (Wise  y.  Griffith,  78 
CS.  152*) 

Effect  of  appeaL    See  Appeals.  Vul,  1* 
Action  is  pending  during  appeal.  See  Abate- 
ment! I9  5« 

n«  FUiBg  of  Notice  of  Lb  Pendens. 

/.  CouMtntcthn  of  StatuU  Coneoming;  To  What 
Courto  DoctHiio  of  Appiioo, 

12.  Our  statute  does  not  g;ive  any  new  rights 
to  the  plaintiff,  but  limits  rights  which  he  had 
before.  It  simply  adds  to  the  common-law 
rule  a  single  term,  to  wit,  to  reouire  for  con- 
struciive  notice,  not  only  a  suit,  out  filing  no- 
tice of  it;  and  there  is  no  distinction  under 
the  statute  between  different  kinds  of  interest 
in  or  titles  to  real  estate.  (Richardson  t. 
White,  18  Oal.  102.) 

Effect  of  statute  providing  for.  See  ante, 
610. 

Lis  pendens  is  not  a  conveyance  or  instru- 
ment  within  registry  act.  See  Registration,  19. 

IS.  The  clause  in  the  Practice  Act  of  this 
state  relating  to  the  filing  of  a  lis  pendens 
does  not  apply  to  suitors,  except  in  our  state 
courts*    (Majors  V.  0)well,  51  Gal.  478.) 

14.  Neither  the  statute  of  this  state  in  re- 
spect to  the  filinff  of  a  lis  pendens,  nor  any 
equivalent  proceeding,  has  been  incorporated 
into  the  rules  of  the  supreme  court  of  the 
United  States  as  applicable  to  suits  in  equity, 
nor  into  the  rules  of  the  circuit  court  of  the 
United  States  for  the  ninth  circuit*  (Majors 
V.  Cowell,  51  Cal.  478.) 

To  what  actions  applies*    See  poet,  n,  2* 

2,  To  What  Mctiono  Doctrino  of  Mppiho, 

15.  The  twenty-seventh  section  of  the  Prac- 
tice Act,  relating  to  the  filing  of  a  lis  pendens, 
does  not  appl^  to  actions  of  ejectment,  bat  to 
proceedings  in  chancerv,  uie  purpoee  of 
which  is  to  turn  equitable  estates  into  legal 
ones,  or  to  enforce  liens  upon  legal  estates* 
( Wattoon  v*  Bowling,  26  Gal*  124*) 

Gited  71  Gal*  476* 

16.  Prior  to  May  1, 1872,  on  which  date  the 
act  of  March  2, 1872,  took  effect^  the  provi- 
sions of  the  Practice  Act  in  relation  to  filing 
notice  of  the  pendency  of  actions  did  not  ap- 

Sly  to  the  action  of  ejectment*    (Partridge  v* 
hepaid,  71  Gal.  470.) 

17*  The  notice  of  lis  pendens  does  not  ap- 
ply to  the  action  of  ejectment*    It  applies 
omy  to  actions  which  operate  directly  upon 
the  title.    (Long  v*  Neville,  29  Gal.  131.) 
Gited  64  Gal.  452;  71  Gal*  476;  18  Gol.  893. 

18.  The  common-law  doctrine  of  lis  pendens 
does  not  apply  to  the  proceedings  before  a 
board  of  supervisors  for  condemnation  ol  land 
for  road  purposes*  (Gurran  v*  Shattuck,  24 
Gal.  427.) 

19.  Section  409  of  the  Gode  of  Givil  Pro- 
cedure, providing  for  the  filing  of  a  notice  of 
lis  pendens  in  actions  affecting  the  title  or  the 
riffht  of  possession  of  real  property,  is  appli- 
cable to  proceedings  for  the  condemnation  of 


land*    (Boaeh  ▼•  Bivenlde  Water  Go*,  740aL 

263.) 

Gited  87  Od*  266. 

20*  In  action  to  enforce  lien  of  tax  by  a  sale 
of  the  property,  it  is  not  necessary  to  file  a 
lis  pendens*    (Reeve  ▼•  Kennedy,  48   GaL 
648.) 
Gited  18  Gol.  898. 

lis  pendens  in  equitable  action  affecting 
title*    See  post,  21* 

3  Purehaooro  or  Poroono  entoring.  How  Miheto^ 

21*  A  purchaser  of  land  takes  with  notice 
of  areconied  deed  and  of  an  equitable  action 
affecting  the  title,  in  which  a  notice  of  lis 
pendens  was  filed,  regardless  of  actual  notice, 
or  of  the  question  whether  or  not  the  in- 
strument imparting  notice  appeared  in  the 
abstract  of  title  presented  him  when  he  paid 
his  monejr  and  received  his  deed.  But  such 
notice  is  immaterial  if  no  title  existed  under 
the  deed  or  was  affected  by  the  suit.  (Pear- 
son V*  Oeed,  78  GaL  144*) 

22.  Gne  who  baa  acquired  a  homestead  in- 
terest in  real  property  subsequent  to  the 
filing  of  a  notice  of  lis  pendens,  in  an  action 
affecting  the  title  or  the  right  of  possession  to 
the  same,  is  a  purchaser  within  the  meaning 
of  section  409  ox  the  Gode  of  Givil  Procedure, 
and  is  deemed  to  have  constructive  notice  ot 
the  pendency  of  the  action.  (Roach  v*  River- 
side Water  Go.,  74  Gal.  268*) 

28.  If  an  agent  sells  without  consideration, 
and  his  grantee  mortgages  the  land,  and  be- 
fore the  foreclosure  sale  the  principal  com- 
mences a  suit  to  assert  his  rights,  and  files  a 
notice  of  lis  pendens,  such  notice  charges  tba 
purchasers  at  the  f  oreclosuro  sale  with  notice  of 
the  matters  litigated  in  said  suit;  and  ther^ 
foro  they  are  not  innocent  purchasers*  (Ran- 
dall V.  Duff,  79  Gal*  115*) 
Gited  87  Gal.  588* 

24.  A  notice  of  lis  pendens  filed  in  an  action 
of  ejectment  cannot  affect  persons  who  enter 
into  possession  adversely  to  all  the  parties  to 
the  action,  under  a  tax  title  not  involved  in 
the  action ;  and  the  court  maj  properly  issue 
an  order  restraining  the  sheriff  from  disturb- 
ing their  possession.  (Irving  v*  Gunningham, 
77  GaL  62.) 

25.  Whero  an  action  has  been  commenced 
to  quiet  title  to  a  tract  of  land  and  to  remove 
a  cloud  therofrom  caused  by  certain  deeds  on 
record,  and  a  lis  pendens  mis  been  filed,  one 
who  purchases  from  the  defendant  during  the 
pendency  of  the  action,  and  after  the  lis  pen- 
dens is  nled^  is  bound  by  the  Judgment  ren- 
dered therein*  (Haynes  v.  Galderwood,  28 
Gal.  409,  cited  34  Gal*  615 ;  Gregory  v.  Haynes, 
13  Gal.  591.) 

26.  If  A  brings  an  action  against  B  to  r^ 
cover  possession  of  land,  and  files  a  lis  pen- 
dens, and  during  the  pendency  of  the  action, 
and  after  the  lis  pendens  is  filed^  G  purohaaes 
tiie  land  of  B,  and  Judgment  is  afterwards 
rendered  against  B,  0  is  Dound  and  estopped 
by  the  judgment*  (Galderwood  v.  Ttovls,  28 
Gal.  335.) 

Gited  59  GaL  178. 

27.  If  a  lis  pendens  is  filed  at  the  commence- 


LIS  PENDENS,  II,  8,  4-lX>8  ANGELES. 


1767 


ment  of  an  action  bronght  to  set  aside  a  deed 
on  the  ground  of  fraud,  parties  who  buy  of  the 
defendant  pendiiw  the  htiration  are  boand  by 
the  decree.  (Harlbattv.Batenop,27Gal.64.) 
Cited  90  Gal.  401. 

28.  If  action  is  brought  against  ccvporation 
to  foredoee  mortgase  purporting  to  have  been 
executed  by  it,  and  a  lis  pendens  is  filed,  and 
a  decree  is  rendered  enforcing  the  mortgage, 
a  party  who  buys  the  mortgaged  property, 
pendente  Ute,  at  sheriff's  sue,  made  on  a 
Judgment  which  does  not  enforce  a  lien  older 
than  the  lis  pendens,  is  estopped  from  saying 
that  the  mortgage  was  not  the  act  of  the  cor- 
poration. (Horn  T.  Jones,  28  Gal.  194.) 
Cited  84  Gal.  615. 

29.  If  a  person  brings  an  action  to  quiet 
title,  and  flies  a  notice  of  lis  pendens,  and 
pending  the  action  canyeys  the  land  in  con- 
troversy, his  grantee  is  as  much  bound  by  the 
Judgment  in  Sie  action  as  the  grantor  himself 
would  have  been.  (Welton  v.  Cook,  61  Gal. 
481, 486.) 

80.  The  point  not  decided,  whether  a  lis 

Sndens  filed  by  a  plaintifi,  in  an  action  to  try 
e  title  to  land,  in  which  the  defendants  set 
up  title  in  themselves,  and  ask  for  affirmative 
relicriE,  imparts  notice  to  purchasers  from  such 
plaintiff,  pendins  the  action,  of  the  pendenc;r 
of  the  same,  ana  the  possible  result  that  his 
title  might  be  adjudged  invalid*  (Gorwin  v. 
Bensley,  43  Gal.  2&S.) 

31.  If  such  a  lis  pendens  is  filed  in  an  action 
to  try  the  title  to  land  as  imparts  notice  to 
purchasers  from  a  party  to  the  action,  during 
Its  pcuMiency,  such  purchasers  must  apply  for 
leave  to  protect  their  interest  in  the  suit. 
(Gorwin  v.  Bensley,  48  Gal.  288.) 
CHted  89  Gal.  178. 

Bights  of  purchaser  pending  foreclosure. 
See  Mortgages,  XI,  1. 

4.  Mm^ndmMt  of  Complaint,  EHd  of. 

82.  The  effect  of  notice  of  lis  pendens  Is  not 
ordinarily  destroyed  by  an  amendment  to  the 
complaint.    (Brock  v.  Pearson,  87  Gal.  681.) 

LISTIIK}. 

State  land|  listing  over  to  state.    See  Public 

Lands,  III,  6. 

UTEBT  STABLE  KEEPEB8. 

1.  No  lien  is  created  in  favor  of  a  liverv 
stable  keeper  for  the  feeding  of  a  horse  left 
with  him  by  one  having  possession  thereof  un- 
der a  conditional  sale,  by  the  terms  of  which 
the  title  is  retained  in  the  seller  until  the  pay- 
ment of  the  purchase  price,  upon  failure  to 
pay  which  the  horse  is  to  be  returned  to  the 
seller  without  cost  or  expense.  (Lowe  ▼• 
Woods,  100  Gal.  408.) 

2.  The  actof  April  4, 1870,  "to  secure  a  lien 
on  livestock  kept,  fed,  or  pastured  by  ranch- 
men and  stable-keepers,"  was  not  repealed  by 
the  codes.    (Johnson  ▼•  Perry,  68  Gal.  851.) 


lOBBT. 

Contract  to  procure  legislation. 

tracts.  III,  8,  a. 


See  Gon- 


LOGAL  ACTIOHS. 

See  Venue,  1, 3,  a. 

LOCAL  IMPBOyEMEiraS. 

See  Eminent  Domain. 

Enjoining  assessments  for.    See  Injunctions. 

11,16. 

LOCATION. 

Allegations  as  to.    See  Ejectments,  V,  8,  e. 

Boundaries.    See  Boundaries. 

Change  of.    See  Hiffhways,  I,  3, 1. 

Ditches  and  canals,  location  of.  See  Water- 
courses, XII,  2. 

Military  land  warrants,  location  of.  See 
PubUc  Lands,  VII. 

Mining  claims.    See  Mines  and  Mining.  V. 

Conflicting.  See  Mines  and  Mining,  V.  2,  g. 

Relocation  of  mining  daims.  See  Mines 
and  Mining.  V,  8. 

State  land,  location  of.    See  Public  Lands, 

in,  6. 

State  land  warrants,  location  oL  See  Pub- 
lic Lands,  XIV,  14. 

Spanish  grant,  location  of.  See  Mexican 
Lands,  1, 11. 

Water  rishts,  notice  of  location.  See  Water- 
courses, XlV,  2,  e. 

LODB. 

Definition  of.    See  Mines  and  Mining,  IL 

LOMEBS. 

Lien,  complaint  in  action  to  enforce.  See 
Mechanics'  Liens,  188. 

lien  of,  statute  creating  is  not  retroactive. 
See  Mechanics*  liens,  6. 

Logging  contract,  construction  of.  See 
Contracts,  129,  et  seq. 

LOS  AireELES. 

1.  An  offer  by  the  plaintiff  in  an  action  of 
ejectment  to  recover  land  within  the  former 
pueblo  of  Los  Angeles,  to  prove  that  there 
was  no  publication  of  notice  of  the  survey  and 
plat  upon  which  was  based  the  patent  to  the 
city  of  Los  Angeles,  under  which  the  defend- 
ant claims,  prior  to  the  issuance  of  the  patent, 
and  that  the  United  States  surveyor  seneral 
published  notice  of  the  prior  survey  after  the 
patent  was  issued,  and  that  the  city  made  ob- 
jections to  the  survey,  which  were  overruled, 
it  being  admitted  that  the  city  authorities  did 
not  then  know  of  the  issuance  of  the  patent, 
and  that  they  afterward  demanded  its  de- 
livery, is  properly  rejected.  Such  evidence 
does  not  show  a  nonacceptance  of  the  patent 
bj  the  city  or  that  it  did  not  pass  the  lesal 
title,  although  a  subsequent  patent  for  Uie 
same  land  was  issued  and  delivered  to  the 
city.    (Alvarado  v.  Nordholt,  95  GaL  116.) 

2.  City  of  Los  Angeles,  }aj  virtue  of  the 
authority  conferred  upon  it  by  its  charter, 
possessed  the  same  power  over  its  lands  that 
appertained  to  it  as  a  pueblo  under  the  Mexi- 
can law.  (Weisenbttg  ▼•  Truman,  68  GaL 
63, 69.) 

3.  By  sections  1  and  19  of  article  XII  of  the 
charter  of  Los  Angeles  power  has  been  given 
to  the  council  to  contract,  in  writing,  for 
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Bums  over  three  hundred  dollan,  and  the 
council  may,  in  the  exercise  of  ite  power,  au- 
thorise Buch  a  contract  to  be  maae  by  ordi- 
nance, resolution,  or  motion,  McKee,  Roes, 
and  Sharpetein.,  JJ.  (Loe  Angeles  Gas  Co.  v. 
Toberman.  61  Gal.  200.) 

See  post,  11. 

4.  Under  the  act  of  March  26,  1874,  to 
amend  the  charter  of  the  city  of  Loe  Angles, 
the  banking  firm  of  T.  &  W.  was  appomtea 
and  duly  qualified  aa  depositary  of  the  city 
money,  and  it  was  the  duty  of  the  treasurer 
to  deposit  with  it  all  city  moneys.  The 
money  was  deposited  by  the  treasurer  with 
T.  &  W.  to  his  own  credit,  and  he  refused, 
on  demand  of  the  council,  to  transfer  it  to 
the  credit  of  the  city ;  but  T.  and  W.  knew 
that  the  money  was  the  money  of  the  city. 
In  an  action  against  M.,  the  treasurer,  and 
his  sureties  upon  their  official  bond  (T.  &  W. 
having  failed),  held,  the  manner  in  which 
M.  used  the  money  of  the  city  prevented  the 
city  from  getting  aay  interest  on  it.  and  ren- 
dered the  bond  nven  by  the  bank  and  its 
sureties  ineffectual  to  secure  the  city  against 
the  loss  conse^juent  upon  its  failure;  and  M. 
and  his  sureties  therefore  became  liable  on 
their  bond.  (Oity  of  Los  Angeles  t.  Melius, 
59  Gal.  444.) 

5.  The  charter  of  the  city  of  Los  Angeles, 
framed  under  section  8  of  article  XI  of  the 
constitution,  is  subject  to  general  laws;  uid 
the  statute  of  1889,  page  70,  providing  for  the 
openins  and  widenmg  of  streets,  is  a  ^neral 
law  within  the  meaning  of  the  constitution, 
and  applicable  to  the  city  of  Los  Angeles. 
(Davies  v.  Los  Angeles,  86  Gal.  2{7«) 

Partial  indosure  of  park,  and  use  of  for 
street.    See  Public  Parks.  6. 

Oondemnation  of  lanos  for  itreets.  See 
Streets,  89. 

6.  The  sixth  section  of  the  act  of  1872, 
amending  the  charter  of  the  city  of  Los  An- 
geles, making  it  lawful  for  the  courts,  in  lieu 
of  imprisonment  for  misdemeanor,  to  compel 
prisoners  to  work  on  the  streets,  has  reference 
only  to  cases  where  the  penalty  is  solitary 
confinement  in  the  county  jail.  (Ex  parte 
Kelly,  66  Gal.  164.) 

7.  In  an  action  against  the  city  of  Los  An- 

Selee,  tor  cutting  off  the  water  of  the  Los 
ingeles  river  from  the  plaintiff's  ditch,  the 
court  found  that  ever  since  the  founda- 
tion of  the  pueblo  of  Los  Angeles,  in  1781,  the 
pueblo  and  its  successor,  the  city,  had  at  aU 
times  exercised  the  control  of,  and  claimed 
the  exclusive  right  to  use,  all  the  water  of  the 
said  river;  that  this  risht  had  been  duly  rec- 
ognised, acknowledged,  and  allowed  by  tiie 
owners  of  the  land  at  the  source  and  border^ 
ing  on  said  river— including  the  grantors  of 
the  plaintiffs— and  that  the  use  of  the  water 
by^  the  plaintiff's  grantors  commenced  by  per- 
mission and  under  consent  of  the  municipal 
authorities  of  the  pueblo,  and  continued  with 
such  permission  and  consent,  and  not  ad- 
versely, nor  claimed  as  of  right,  until  within 
the  last  three  vears,  and  thereupon  judgment 
was  entered  lor  the  plaintiffs.  Held,  that 
judgment  should  have  been  for  the  defend- 
ant on  the  findings.  (Fells  v.  Gity  of  Los 
Angeles,  58  Gal.  73,  distinguished  12  Gol. 


5SS;  Elms  v.  Gity  of  Los  Angeles.  68  GaL 
80.) 

8.  The  dty  of  Los  Angeles  is  not  the  owner 
of  the  corpus  of  the  water  in  the  Los  Angelea 
river.     (Los  Angeles  v.  Baldwin,  6S  Gal* 

0.  The  dty  of  Los  Angeles,  although  the 
owner  of  the  bed  of  the  Los  Angeles  river, 
and  having  the  right  to  divert  its  waters  and 
sell  them  to  its  dtisens,  is  not  liable  for  dam- 
ages caused  to  private  property  situated  within 
its  corporate  umits,  through  a  sudden  over- 
fiow  of  the  waters  of  the  river.  (Mooro  t» 
Gity  of  Los  Angeles,  72  Gal.  287.) 
Gited78Gal.m. 

10.  The  superintendent  of  irrigation  elected 
under  the  act  of  March  10, 1874,  entitled  "An 
act  to  promote  irrigation  in  the  county  of  Loa 
Angeles,"  was  not  a  county  officer,  but  only 
an  officer  of  such  portion  or  portions  of  the 
county  as  should  oe  formed  into  irrigation 
districts,  and  was  not  entitled  to  compensa- 
tion from  the  county.  (ELnox  v.  Board  of  Su- 
pervisors of  Los  Angeles  Gounty,  68  G^.  69.) 

Irrigation  in,  exception  to  statute.  See  Ir^ 
rigation. 

11.  Whether  any  sum  greater  than  three 
hundred  dollars  can  be  appropriated  out  of 
the  city  treasury  otherwise  than  by  ordi- 
nance, to  be  submitted  to  the  mayor  for  his 
approval,  is  a  question  as  to  which  no  opinion 
is  expressed.  McKinstry,  Myrick,  and 'niorn- 
ton,  JJ.  (Los  Angeles  Gas  Go.  v.  Toberman» 
61  Gal.  199.) 

Gharter  of,  approval  of.  See  Munidpal 
Gorporations,  61. 

Statute  relatinff  to  fees  of  offlcera  is  valid* 
See  Offices  and  (Mlcera,  162. 

Authentication  of  oidinanoe  of.  See  Oiv 
dinances,  86. 

Ordinance  of  alleoting  peddlen,  validity  of. 
See  Licenses,  69. 

Gontract  for  street  lighting,  validity.  See 
Munidpal  Gorporations,  111. 

Deed  by  lor  cemetery  purpoeesand  tennin»» 
tion  of.    See  Gemetenes,  4,  et  seq. 

Gity  court  oL    See  Gourto,  36,  et  seq. 

Polioe  court  of.  See  Gourta,  18,  et  seq ;  Ja- 
risdiction,  163,  et  sea. 

Fines  bv  justice  oL    See  Fines. 

Public  library  of,  control  of.  See  PnbUe 
Libraries,  2. 

LOSS. 

See  Lost  or  Destroyed  Instnunentt. 
FMof  oL    See  Insurance,  I,  9. 
Total.    See  Insurance,  n,  6. 
Loss  of  goods  by  pledgee.     See  Fledges* 

vn,  7. 

LOST  OB  DBSTBOTSD   I1I8TBUMEHT8» 

Proof  oL    See  Evidence,  n,  6. 

Lost  deed,  evidence  as  to.  See  Execu- 
tions, 404. 

Execution,  lost,  proof  oL  See  Executions, 
IV. 

Gompetoncy  of  asmior  to  wove  loss  of 
book  account.    See  Witnesses,  v,  8,  c,  G. 

Gompetency  of  assignor  to  prove  contenta 
of  lost  instrument.    See  Witnesses,  V,  8.  c,  G. 

Right  of  party  to  testify  to  deetmotion  oC 
instrument.    See  WitnsMes,  90. 
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Piresamption  as  to  existence  of.  See  Pre- 
■umptions,  26,  et  eeq. 

Lost  papers,  how  supplied.  See  Pleading 
and  Practice,  xTX, 

Supplying  copy  of  indictment.  See  Crim- 
inal Law,  XVin,  5. 

Naturalisation  papers,  evidence  to  supply. 
See  Aliens,  19,  et  seq. 

Eouity  can  decree  re-execution  of  lost  deed. 
See  Deeds,  411. 

Destruction  of  mining  records  by  fire,  new 
book  as  evidence    See  Evidence,  241. 

Lost  check,  pajring  on  forged  indorsement. 
See  Banks  and  Banlung,  67. 

Presumptions  in  favor  d  official  acta  in 
ease  of.    See  Mexican-  Lands,  29. 

Certificates  of  purchase,  loss  or  destruction. 
See  Public  Lands,  439,  et  seq. 

Probate  of  lost  or  destroyed  wills.  See 
Wills,  X.  6. 

Loss  of  warrant.    See  Treasurers,  11. 

Loss  of  power  of  attorney,  effect  of.  See 
Agency,  373. 

Assignment,  destruction  of.4  See  Assign- 
ments of  Contracts,  VU,  2. 

Lost  notes.    See  Bills  and  Notes,  XIX. 

Destroyed  note.  See  Statute  of  Limita- 
tions, 118. 

Lost  claims.  See  Estates  of  Deceased  Per- 
sons, VI,  4,  a. 

Lost  deeds.    See  Deeds,  2LU. 

Rights  of  holders  of  lost  stock.  See  Corpo- 
rations^ IV,  5.  d. 

Liability  of  servant  for  money  lost.  See 
Master  and  Servant,  n,  8. 

Loss  of  instructions  as  ground  of  continu- 
ance.   See  New  Trial,  636. 

Destruction  of  evidence,  effect  of.  See  Evi- 
dence, II,  1. 

Costs  in  action  <m.    See  Costs,  II,  5. 

1.  There  is  no  necessary  connection  be- 
tween destruction  of  account-book  and  loss 
of  debt  therein  charged.  (Nunan  v.  San 
Francisco,  38  Cal.  689.) 

2.  Where  it  is  alleged  that  a  negotiable  se- 
curity, as,  for  examine,  a  iMmker's  certificate 
of  deposit,  has  been  lost  or  destroyed,  the 
maker  of  it  has  a  risht  to  reauire  indemnity 
against  aU  future  claims  under  it  before  its 
payment  can  be  enforced  by  law.  (Welton  v. 
AcTams,  4  CaL  87.) 

8.  The  best  rule  is  to  require  indemnity  in 
all  cases,  whether  the  bill  or  note  has  been 
lost  or  destroyed,  notwithstanding  its  occa- 
sional hardship.  (Welton  v.  Adams,  4  CaL 
87.) 
CHted  5  Cal.  484;  28  Cal.  564. 

4.  If  the  defendant  in  ejectment  relies  on  a 
deed  claimed  to  have  been  given  to  him  by 
the  plaintiff,  but  lost,  he  must  not  only  prove 
the  existence  of  the  deed,  but  its  contents. 
(Saifl  V.  Sais,  49  Cal.  268.) 

5.  A  witness  cannot  testify  that  the  signature 
to  a  lost  deed  was  the  same  as  one  signed  to  a 
purported  deed  of  the  alleged  grantor,  with- 
out preliminary  proof  of  the  genuineness  of  the 
signature  to  tixe  deed  used  by  way  of  compar- 
ison, and  also  that  the  witness  is  qualifieoi  as 
an  expert  to  give  an  opinion  upon  the  matter. 

'(Spottiswood  V.  Weir,  80  Cal.  448.) 

6.  It  is  harmless  to  exclude  testimony  as  to 
the  description  and  form  of  the  letters  of  the 


signature  to  a  lost  deed,  the  senuineness  of 
wnich  is  disputed,  in  the  absence  of  any 
evidence  tending  to  show  the  forms  of  the  let- 
ters in  any  signature  of  the  grantor  which  is 
admitted  or  proved  to  be  genuine.  (Spottis- 
wood  V.  Weir,  80  Cal.  448.) 

7.  It  is  not  error  to  exclude  opinion  evi- 
dence upon  the  ffenuineness  of  the  signature 
to  a  lost  deed  when  no  sufficient  foundation 
is  laid  therefor,  and  the  witness  does  not  tes- 
tify that  he  knew  the  signature,  or  that  he 
had  ever  seen  the  grantor  write,  or  had  ever 
seen  any  writing  that  he  knew  to  have  been 
his.    (Spottiswood  V.  Weir,  80  Cal.  448.) 

LOST  PBOPEBTT. 

Abandonment.    See  Abandonment. 
Appropriation,  when  larceny.    See  Crimi- 
nal Law,  2288,  et  seq. 

LOST  BECOBDS. 

See  Appeals,  VI,  7,  e;  Becords. 

LOTTERIES. 

See  Criminal  Law,  XXI,  88. 

1.  Where  suits  have  been  commenced  be- 
fore a  magistrate  asainst  the  drawers  of 
prizes  in  a  Tottery  to  forfeit  the  prizes  drawn 
to  the  state  under  the  statute,  a  bill  for  an 
injunction  against  the  owner  of  the  lottery  to 
restrain  him  from  disposing  of  the  prizes  un- 
til the  decision  of  those  suits  will  properly  lie 
in  the  district  court.  (People  v.  Kent,  6  Cal. 
89.) 

2.  The  prizes  are  forfeited  as  soon  as  drawn, 
and  before  they  are  delivered.  (People  ▼. 
Kent,  6  Cal.  89.) 

3.  The  act  to  prohibit  lotteries,  etc.,  passed 
April  24, 1861,  and  the  act  to  aid  the  Mercan- 
tile Library  Association  of   San   Francisco, 

gassed  February  19, 1870,  are  not  repugnant 
1  the  sense  of  the  rule  which  would  construe 
the  last  act  as  a  repeal  of  the  first.  (Ex  parte 
Smith,  40  Cal.  419.) 

LUCKIA6E. 

See  Common  Carriers,  IV,  8,  d« 

LUMBER. 

See  Loggers. 

Drift,  leidevin  for.    See  Replevin,  20. 
Drift,  evidence  in  replevin  for.     See  Re- 
plevin, 88. 

LUHACT. 

See  Insanity. 

MACADUOZIire. 

streets,  macadamizing.   See  Streets,  XfT,  8. 

MACHETEBT. 

See  Fixtures,  II,  3;  Master  and  Servant. 
Dangerous,  duty  as  regards.  See  Negligence, 

MAIL. 

See  Mail  Contracts ;  Postmasters. 

Sending  threatening  letters.    See  Chriminal 
Law,  XSJ,  53. 
Service  of  notice  by  mail.    See  Notice,  VII. 
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Levy  on  ferryboat  Is  not  obetraction  of 
mails.    See  Executions,  99. 

MAIL  CONTRACTS. 

Stifling  competition  at.  See  Oontracts,  162, 
etseq. 

1.  Where  a  contractor  with  the  gOTSmment 
for  carrying  the  mails  employed  a  subcon- 
tractor  to  cany  the  mails  over  a  portion  of 
his  route  at  an  agreed  sum  per  year,  payable  in 
quarterly  installments,  and  after  he  luui  jmid 
the  subcontractor  certain  of  the  installments 
due  him,  absconded  with  the  last  quarterly 
dues,  which  he  received  and  appropriated  to 
his  own  use,  without  paying  the  subcontractor 
what  was  due  him,  the  bondsmen  of  the 
original  contractor,  who  were  auth(»rized  by 
the  United  States  government  to  fulfill  the 
abandoned  contract,  and  who  were  to  be  paid 
for  the  same  from  the  time  when  the  last 
payment  was  made  to  the  contractor,  are  not 
liable  to  the  subcontractor,  whom  they  hired 
to  continue  to  carry  the  mails,  upon  the  same 
terms,  for  the  installment  due  hmi  from  the 
original  contractor,  it  is  not  appearing  that 
the  sureties  expressly  agreed  to  pay  such  in- 
stallment, either  with  the  subcontractor  or 
with  the  government.  (Gillespie  v.  Lake,  86 
Gal.  402.) 

2.  In  an  action  to  recover  from  the  sureties 
the  amount  claimed  to  be  due  the  subcon- 
tractor in  such  case,  a  finding  that  the  con- 
tract of  the  sureties  was  with  the  United 
States  alone,  and  not  with  the  subcontractor, 
that  the  sureties  had  never  received  any 
money  for  the  use  and  benefit  of  the  sub- 
contractor arising  out  of  the  cause  of  actum, 
and  that  there  was  no  existing  obligation, 
past,  present,  or  future,  binding  said  sureties 
to  pay  the  amount  claimed,  which  had  not 
been  complied  with  and  fully  met,  is  a  suf- 
ficient finding  upon  the  issue  as  to  whether 
the  sureties  accepted  their  employment  to 
carry  the  mails  upon  the  express  condition 
that  they  would  pay  the  subcontractor  what- 
ever was  due  him  from  the  absconding  con- 
tractor.   (Gillespie  v.  Lake,  86  CaL  402.) 

MAIHTEirAirCE. 

Ward,  maintenance  oL  See  Chiardian  and 
Ward,  V,  4. 

Ghild,  maintenance  ol.  See  Parent  and 
Child;  n. 

Actions  for  sunport  and  maintenance.  See 
Husband  and  mie,  I,  6.  g. 

Maintenance  without  oivoroe.  See  Marriage 
and  Divorce,  IV. 

OfEense  of  maintenance  is  unknown  to  the 
laws  of  this  state.    (Mathewson  v.  Fitdi,  22 
Cal.  86.) 
Cited  46  CaL 672;  21  Or.  266. 

MAJOBITT. 

See  Elections,  XL 

Attainment  of  ward  to.    See  Guardian  and 

Ward,VL 

MALICE. 

See  Malicious  Prosecution;  Privileged  Com- 
munications, XL 


Definition  of.     See  Malicious  Prosecution, 
IIL  8,  a. 
Evidence  of.    See  Criminal  Law,  XXI,  31, 


'•fevi, 


V. 


dence  to  show  in  slander.    See  Slander, 


Presumptions  as  to.  See  Malicious  Prose- 
cution, III,  8,  a. 

Presumption  of  in  action  for  slander  of  title. 
See  Slander,  81. 

In  murder.  See  Criminal  Law,  XXI,  8L 
d,  B.  »  .  — 

libel,  malice  in.    See  Libel,  IV,  4,  b. 

MAUaOUS  MISCHIEF. 

See  Criminal  Law,  XXI,  39. 
Malidons  injury  to  animal.    See  Animals, 


28. 


MAUCI0U8  PBMECUTIOir. 


I.  Fer  Wluit  Aets  Aetlon  Wttl  Ue. 
n.  Who  LImble  for. 
in.  AetlMs  Csr. 

1.  Qiit  of;  Action  i$  not  Favored, 

2.  Malice  and  Want  of  Probable  Caum 

are  Both  Neceeeary. 
8.  Mdlice. 

a.  Definition  of:   Presomptions  as 

to,  and  Evidence  of. 

b.  Grood  Faith  of   Defendant  and 

Belief  of  as  to  GuUt. 
4.  Probable  Cauee, 

a.  Definition  and  Nature  of;  Bur- 

den of  Proving. 

b.  Advice  of  Justice  or  of  Attorney; 

Prosecution    on  Statement  of 
Child. 
0*  Evidence  of;  Right  of  Action  as; 
Effect  of  Commitment  or  Dis- 
missal. 
6.  Pleading, 

6.  Deterfnination  of  Original  Action, 

7.  Evidence,  OeneraUy. 

8.  MaUce  and  ProbiMe  Cauee,  Who  t9 

Determine;  Inetructione  and  Evir 
dence  as  to. 

9.  Verdict  and  Damagee, 
10.  Auigniaerd  of. 

Statute  of  limitations  in  case  of.    See  Stat- 
ute of  Limitations,  VI,  10. 
Dismissal  as  to  one  party.    See  Dismissal, 


I.  Fer  What  Aets  Action  WUl  lie. 

1.  The  point  mentioned,  but  not  decided, 
whether  an  action  to  recover  dama^  for  the 
malicious  prosecution  of  a  civil  action,  when 
no  arrest  of  the  person  of  the  defendant  or 
seizure  of  his  property  has  occurred,  can  be 
maintained.  (Smith  v.  (reorge,  62  Cal.  841.) 
Cited  66  Cal.  126. 

2.  An  action  may  be  maintained  for  the 
malicious  prosecution  of  a  civil  action,  begun 
and  carried  on  with  malice,  and  without  prob- 
able cause,  although  no  process  other  than  a 
summons  was  issued  in  the  action  complained 
oL  (Eastin  v.  Bank  of  Stockton,  66  Cal.  128.) 
Cited  69  Cal.  686 ;  84  Cal.  02 ;  17  Col.  448. 

8.  The  arrest  and  imprisonment  of  a  person 
on  a  charge  which  did  not  constitute  a  crimi- 
nal offense,  such  as  a  charge  of  slander,  cannot 
be  made  the  basis  of  an  action  for  a  malicious 
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proflecntion,  althoagh  it  might  warrant  an  ac- 
tion for  false  imprisonment.  (Krause  v.  Spie- 
gel, M  Oal.  370.) 

4.  An  action  for  damages  will  lie  for  a 
malicious  prosecution  on  a  charge  of  insanity, 
resultine  m  an  order  of  commitment  to  an  in- 
sane asylum  of  a  person  who  was  not  -insane. 
(Kellogg  T.  Cochran,  87  Cal.  192.) 

Distinction  between  and  conspiracy.  See 
Conspiracy,  3. 

n.  Wh«  liable  for. 

5.  If  person  gives  another  a  carte  blanche 
to  use  nis  name  as  plaintiff  in  prosecuting 
suits  of  the  character  of  the  one  in  question, 
without  requiring  to  be  informed  as  to  the 
facts  and  circumstances  of  the  suit,  the  two 
to  share  the  compensation  between  them, 
such  person  cannot,  if  a  suit  is  commenced  in 
his  name  maliciously  and  without  probable 
cause,  shield  himself  from  damages  on  the 
KTOund  of  isnoranoe,  or  on  the  pretense  that 
£e  might  have  supposed  there  was  a  good 
cause  of  action.  (Kmsey  v.  Wallace,  86  CaL 
463.) 

6.  Action  for  malicious  prosecution  lies 
against  several  defendants,  and  the  gist  of  the 
action  is  the  malicious  prosecution,  and  prob- 
ably the  cause  of  action  is  complete  before 
acquittal.    (Dreux  v.  Bomec,  18  Oal.  83.) 

Instruction  in  action  for  malicious  prosecn- 
taon  of  civil  suit.    See  post,  67. 

in«  Aetlaas  for* 
f .  0i9t  of;  Action  io  not  FwondL 

7.  Ibe  gravamen  of  action  of  malidoiis 
prosecution  is,  that  the  defendant  instituted 
the  criminal  prosecution  without  having  such 
a  knowledge  or  information  of  the  circum- 
stances as  would  superinduce  in  the  mind  of 
a  reasonable  person  a  belief  that  the  defend- 
ant was  guilty.  (Harkrader  v»  Moore,  44 
Cal.  144.) 

Cited  6  Utah,  401. 

8.  Primary  Question  to  be  considered  is 
want  of  probable  cause  for  the  prosecution 
complained  of,  to  maintain  an  action  for  ma- 
licious prosecution,  and  this  must  be  estab- 
lished before  plaintiff  can  recover.  (Grant  v. 
Moore.  29  Cal.  644.) 

Cited  71  CaL  91;  17  Col.  448;  1  Wash.  Ter., 
N.  8.,  277. 

9.  Malicious  prosecution  is  the  gist  of  the 
action.    (Dreux  v.  Domec,  18  Cal.  83.) 

10.  In  an  action  charging  the  defendant 
with  a  conspiracy  to  prosecute  the  plaintiff 
for  a  crime,  and  a  malicious  prosecution  in 
pursuance  of  the  conspiracy,  the  alleged  ma- 
licious prosecution  is  the  gist  of  the  action. 
(Taylor  v.  Bid  well,  66  Oal.  489.) 

Cited  72  CaL  691 ;  77  Cal.  612. 

11.  Malicious  prosecutions  have  never  been 
favored  in  law,  though  upheld  when  the 
proper  elements  of  malice  and  want  of  prob- 
able cause  are  shown.  It  is  for  the  best  in- 
terests of  society  that  any  citizen  who  has 
reason  to  believe  the  law  has  been  violated 
shall  have  the  right  to  cause  the  arrest  of  the 
offender,  and  it  is  a  matter  of  public  policy 
that  he  should  be  protected,  if  he  had  reason- 
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able  ground  for  his  belief  and  acted  in  good 
faith.    (Ball  v.  Rawles,  93  Oal.  222.) 

2.  Matieo  and  Want  of  Prohablo  Cauoo  an  Boik 

flocoooaiy. 

12.  Malice  and  want  of  probable  cause 
must  concur  in  order  to  sustain  an  action  for 
malicious  prosecution.  If  either  of  these  be 
wanting  the  action  must  fail.  (Anderson  v. 
Coleman,  53  CaL  188,  cited  71  CaL  91 ;  Jones 
V.  Jones,  71  CaL  89,  cited  6  Utah,  491,  498; 
Ball  V.  Rawles,  93  Cal.  222.) 

18.  Though  malice  be  proved,  yet  if  there 
was  probable  cause,  the  action  must  fail. 
(Potter  V.  Seale,  8  CaL  217.) 

14.  Public  policv  and  security  reouire  that 
prosecutors  snould  be  protected  by  the  law  for 
the  civil  liabilities,  except  in  those  cases  where 
the  two  elements  of  malice  in  the  prosecutor 
and  want  of  probable  cause  for  the  prosecution 
both  occur.    (Potter  v.  Seale,  8  Cal.  217.) 

8.  Maiteo. 

a.  Befinitionof;  Presumptions  as  to  and  Evi- 
dence ot. 

16.  Malice,  in  its  le^  sense,  means  a 
wrongful  act,  done  intentionally,  without  just 
cause  or  excuse.  (Maynard  y.  Fireman's 
Fund  Ins.  Co.,  84  CaL  48.) 

()ited  68  Cal.  863. 

'  16.  Actual  malice  most  be  proved  as  a  fact  to 
the  jury  in  actions  for  a  malicious  prosecution. 
(Levy  V.  Brannan,  89  Cal.  486,  cited  71  Oal. 
93,  6  OoL  12,  6  iJUh,  491;  Harkrader  v. 
Moore,  44  CaL  144,  cited  68  CaL  166.) 

17.  From  want  of  probable  cause  malice 
may  be  inferred ;  but  from  the  most  express 
malice  want  of  probable  cause  cannot  be  im- 

Slied.    (Grant  v.  Moore,  29  CaL  644.) 
ited  17  Col.  448. 

18.  Malice  is  not  necessarily  to  be  inferred 
from  want  of  probable  cause.  There  may  be 
want  of  probaole  cause  and  no  malice;  but 
the  jury  may  find  the  fact  of  malice  from  the 
circumstances  of  the  want  of  probable  cause. 
(Harkrader  v.  Moore,  44  Cal.  144.) 

Cited  68  Oal.  166. 

19.  Where  the  second  of  a  set  of  bills  of  ex- 
change was  presented  and  protested  owing  to 
the  absence  of  the  drawee,  and  the  first  of 
exchange  arrived  nine  days  after,  and  was  paid 
together  with  the  costs  of  protest  of  the 
second,  and  two  months  after  suit  was  com- 
menced on  the  protested  bill,  the  fact  that 
the  bill  by  the  usual  conveyance  reached  its 
destination  within  a  month  from  its  date  was 
sufficient  to  raise  a  presumption  that  defend- 
ants had  received  notice  of  payment  in 
double  that  time.  (Weaver  v.  Page,  6  Cal.  681.) 

20.  Malice  cannot  be  presumed  in  prosecu- 
tion where  defendant  lias  incurred  lul  moral 
guilt  of  the  charee,  although  he  may  have 
evaded  the  penalty  of  the  law.  (Sears  v. 
Hathaway,  12  Oal.  277.) 

21.  In  an  action  for  malicious  prosecution 
plaintiff,  to  show  malice,  may  introduce  the 
aocketand  proceedings  before  the  justice  of 
the  peace,  and  show  what  the  defendants, 
who  had  plaintiff  arrested  for  assault  with  in- 
tent to  kill,  there  did  and  swore  to.  (Dreux 
V.  Domec,  18  Cal.  83.) 
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22,  In  an  action  for  a  maUciooa  arrest  a 
lease  from  the  defendant  to  a  third  part^  is 
not  admiflBible  to  determine  the  motive  of  de- 
fendant in  arresting  the  plaintiff,  nor  is  evi- 
dence a<bnia8ible  to  show  that  defendant  was 
anxious  to  have  the  lease  annulled  and 
forfeited,  as  it  would  only  raise  a  conjecture 
that  he  instituted  the  arrest  for  the  purpose 
of  ascertaining  whether  there  were  any 
grounds  upon  which  the  forfeiture  could  be 
■hown.    (BaU  v.  Bawles,  93  OaL  222.) 

28.  In  an  action  by  husband  and  wife  for 
the  illegal  and  malicious  arrest  of  the  latter 
by  the  defendant,  for  a  supposed  criminal 
offense  committed  upon  his  property,  and  of 
the  commission  of  which  by  the  wife  there  is 
circumstantial  evidence  only,  it  is  competent 
ior  the  defendant  to  prove  threats  and  nl-wiU 
on  the  part  of  the  husband  against  him^  as  tend- 
ing to  prove  that  the  wife  conmiitted  the 
oronse  for  which  the  defendant  arrested  her, 
and  to  rebut  the  charge  of  malice  on  his  part. 
(Lyon  V.  Hancock,  85  Oal.  872.) 
Cited  87  Cal.  702. 

b.  Gkxxl  Faith  of  Defendant  and  Belief  of  as 

to  Guilt. 

24.  Parties  who,  in  good  faith,  and  upon 
grounds  believed  at  the  time  to  be  sufficient, 
cause  the  arrest  of  supposed  offenders,  should 
not  be  mulcted  in  oamages  merely  because 
the  accused  party  has  succeeded  in  obtaining 
an  acquittal.  (Qanea  v.  Southern  Pac.  B.  B. 
Co.,  51  Oal.  140.) 

25.  If  one  person  arrests  another  for  the 
commission  of  a  crime,  under  the  belief  that 
the  person  arrested  has  committed  the  crime, 
the  person  making  the  arrest  cannot  be  said 
to  act  maliciously,  although  he  may  act  un- 
lawfully. (Lyon  V.  Hancock,  36  OaL  872.) 
Cited  44  Oal.  612. 

26.  Belief  of  defendant  in  state  of  facts  is 
itself  a  fact  which  should  be  submitted  to  the 
iury ;  and  whenever  the  good  faith  of  the  de- 
fendant, or  his  knowledge  or  belief  in  an 
existing  state  of  facts,  is  an  element  in  deter* 
mininff  whether  there  was  probable  cause,  the 
court  uiould  submit  that  question  to  the  jury, 
as  well  as  other  facts  beani^  upon  that  issue. 
(BaU  V.  Rawles,  98  Oal.  222.) 

27.  It  is  not  necessary,  in  order  to  constitute 
good  £aith  on  the  part  of  one  who  charges  an- 
other with  the  crime  of  forgery,  that  he  should 
believe  that  he  was  responsible  upon  the  in- 
strument alleged  to  have  been  forged*  (Hahn 
V.  Schmidt,  64  Oal.  284.) 

Cited  75  Oal.  290. 

28.  Defense  must  be  that  prosecutor  did  be- 
lieve, and  had  reasonable  grounds  to  believe 
at  the  time,  that  the  accusation  he  made  was 
well  founded.  (Harkrader  ▼•  Moore,  44  Cal. 
144.) 

ated  93  CaU  202. 

29.  It  is  not  sufficient  that  the  defendant  in 
an  action  for  a  malicious  prosecution  knew, 
or  was  informedf  of  the  existence  of  facts 
sufficient  to  make  a  reasonable  person  believe 
that  the  party  prosecuted  was  guilty ;  but  he 
must  show  that  he  believed  he  was  guilty. 
(Harkrader  v.  Moore,  44  Oal.  144.) 

SO.  While  it  is  not  necessary  in  order  to 
justify  an  arrest  on  a  criminal  charge,  to  show 


that  the  crime  has  in  fact  been  committed.  It 
is  necessary  to  show  not  only  that  the  da- 
fendant  haa  reasonable  ground  to  believe,  but 
also  that  he  did  in  fact  wlieve,  that  the  crime 
had  been  committed,  and  that  the  plaintiff 
had  committed  it;  and  an  instruction  omit- 
ting the  element  of  such  belief  is  erroneous. 
(Ball  V.  Rawles,  98  Oal.  222.) 

81.  It  is  not  sufficient  for  the  ^defense  to 
prove  that  facts  and  circumstances  existed 
which  furnished  reasonable  grounds  for  the 
belief  that  the  defendant  in  the  criminal  ac- 
tion was  guilty ;  but  it  must  also  be  i«oved 
that  the  prosecutor  had  been  informed  of 
those  facta  and  circumstances,  and  that  he 
believed  the  fects  amounted  to  the  offense 
charged.    (Harkrader  v.  Moore,  44  CaL  144.) 

82.  In  an  action  for  a  malicious  prosecution 
it  is  competent  for  the  defendant  to  prove 
that  he  had  received  information  from  a 
reliable  source  which  induced  him  to  causs 
the  arrest  of  the  plaintiff,  and  what  that  in- 
formation was,  and  in  proving  what  the  in- 
formation was  the  defendant  may  show 
declarations  made  to  him  by  others  and  re- 
ports in  circulation.  (Lamb  t.  Chdland,  44 
Cal.  609.) 

Instruction  ignoring  good  faith.    See  post, 
77. 
Qood  faith  in  prosecuting  action.  See  ante, 

in,  1. 

4.  Probabh  CavssL 

a.  Definition  and  Nature  of ;  Burden  of  Prov- 

ing. 

88.  Piobable  cause  may  be  defined  as  a 
suspicion  founded  upon  circumstances  suffi- 
ciently strong  to  warrant  a  reasonable  man  in 
the  belief  that  the  charge  is  true.  (Potter  v. 
Scale,  8  Cal.  217.) 
(Tited  29  Cal.  648;  71  Cal.  98. 

84.  The  reasonable  and  probable  cause  most 
appear  to  be  not  only  deducible  in  noint  of 
law  from  the  fects,  but  to  have  existea  in  the 
defendant's  mind  at  the  time  of  the  proceedr 
ing.    (Ball  v.  Bawles,  98  Oal.  222.) 

35.  In  an  action  for  malicious  prosecutioii, 
the  burden  is  on  the  plaintiff  to  show  affirma- 
tively a  want  of  probable  cause.  (Grant  v. 
Moore,  29  Oal.  644,  cited  17  Col.  448 ;  Oanea  v. 
Southern  Pac  R.  R.  Co.,  61  Cal.  140;  Dwain 
V.  Descalso,  66  Oal.  415;  Jones  v.  Jones,  71 
Cal.  89,  cited  6  Utah,  491,  498.) 

b.  Ajdvioe  of  Justice  or  of  Attornev;  Prosecu- 

tion on  Statement  of  Child. 

86.  Theadviceof  a  justice  of  the  peace  upon 
the  facts  stated  to  him  by  the  complainant, 
that  a  crime  had  been  committed,  and  upoi 
which  ha  issued  a  warrant  of  arrest,  is  suffi- 
cient to  exonerate  the  complainant  from  lia- 
bility for  the  arrest,  if  he  honestly  and  m 
good  faith  acted  under  such  advice.  (Ball  v. 
Rawles,  93  Cal.  222.) 

87.  One  who  makes  before  a  committing 
magistrate  an  affidavit  of  facts  conceded  to  be 
true,  which  the  magistrate  erroneously  be- 
lieves constitute  a  crime,  and  issues  a  warrant 
of  arrest  accordingly,  is  not  liable  in  damwei 
to  the  person  arrested.  (Hahn  v.  SdumOl, 
64  Oal.  284.) 

Cited  93  Oal.  235;  94  OaL  374, 876^ 
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88.  The  defendant  may  rebat  the  evidence 
of  the  plaintiff  touching  the  want  of  probable 
cauee,  by  showing  that  he  acted  in  good  faith 
under  the  advice  of  counsel,  after  a  fair  and 
full  itatement  of  the  facts  of  the  case.  (Levy 
V.  Brannan,  89  Oal.  485.) 

89,  Such  evidence  is  directly  responsive  to 
the  evidence  on  the  part  of  the  plaintiff  tend- 
ing to  show  the  want  of  probable  cause,  and 
does  not  constitute  new  matter  within  the 
sense  of  the  code.  (Levy  v.  Brannan,  89  Cal. 
485.) 

40.  The  advice  of  counsel  for  the  commence- 
ment of  a  prosecution  is  no  defense  to  an 
action  for  malicious  prosecution  if  it  appears 
that  the  defendant  did  not  believe  that  the 
accused  was  guilty.  (Yann  v.  McOreary,  77 
Oal.  484.) 

41.  The  defense  that  the  defendant  acted 
by  advice  of  counsel  must  show  that  such 
advice  was  given  upon  a  full  and  fair  state- 
ment of  the  facts.  (Bliss  v.  Wyman,  7  Oal. 
267.) 

Cited  8  Mont.  111. 

42.  An  action  for  malicions  prosecution 
cannot  be  maintained  for  an  arrest  of  the 
plaintiff  made  in  good  faith  by  the  defendant 
acting  under  the  advice  of  counsel  after  a 
full  and  fair  statement  to  the  latter  of  the 
facts  of  the  case  as  he  believes  thenu  (Jones 
V.  Jones,  71  Oal.  89.) 

Cited  75  Cal.  290. 

48.  Where  the  defendant  has  fully  and 
iaArly  laid  bis  case  before  counsel,  and  acta 
by  advice  thereof,  it  is  a  good  defense  to  the 
action,  though  the  question  whether  the  de- 
fendant act^  bona  nde  under  such  advice  is 
a  question  of  intention  to  be  determined  by 
the  jury.  (Potter  v.  Scale,  8  Oal.  217.) 
Oited  89  Cal.  488 ;  8  Mont.  111. 

44.  In  an  action  for  a  malicious  prosecution 
upon  a  criminal  charge,  in  order  that  the 
defendant  may  escape  responsibility  for  the 
prosecution  upon  the  ground  that  he  acted  in 
good  faith  upon  the  advice  of  counsel  that 
there  was  jprobable  cause  for  believing  the 
plaintiff  guilty  of  the  crime  chai^ged,  he  must 
prove  that  before  receiving  the  advice  he 
fidrly  and  fully  stated  to  ms  counsel,  or  at 
least  that  his  oonnsel  knew,  all  the  facts 
within  defendant's  knowledge  tending  to 
prove  or  disprove  probable  cause  for  the 
prosecution;  and  also  that  at  the  time  of 
commencing  the  proeecution  he  believed  the 
plaintiff  to  be  guilty  as  charged.  (Dawson  v. 
Schloss,  98  Oal.  194.) 

45.  Where  the  malidooa  prosecution  is 
alleged  to  have  been  for  a  charge  of  perjury 
in  an  answer  to  a  former  action,  and  it  is 
claimed  upon  the  trial  of  the  action  for  ma- 
Ucions  prosecution  that  the  attorney's  advice 
to  the  defendant,  as  to  probable  cause  for  the 
proeecutiouy  was  grounded  in  put  upon 
knowledge  derived  from  others  than  the  de- 
fendant, evidence  of  such  attorney,  as  to  what 
the  attorney  for  the  plaintiff  had  said  while 
representing  him  in  the  original  action  in  re- 
gard to  the  answer  therein,  is  properly  ex- 
cluded.   (Dawson  v.  Schloss,  98  Oal.  194.) 

46.  The  plaintiff  found  the  cows  of  the  de- 
fendant in  nis  garden,  and  sent  a  messenger 


to  defendant,  requestins  him  to  come  and  pay 
the  damage  done  by  Uie  cows,  and  to  take 
them  away.  The  defendant  thereupon  went 
to  an  attorney  and  told  him  that  he  had  heard 
that  the  plaintiff  had  his  cows,  and  had 
secreted  them,  and  that  he  could  not  find 
them ;  and  the  attorney  advised  the  defend- 
ant to  cause  the  arrest  of  the  plaintiff  for 
larceny,  which  was  done.  Held,  that  there 
was  actual  malice,  and  a  want  of  probable 
cause  for  the  arrest.  (Wild  v.  Odell,  56  Oal. 
186.) 

47.  A  prosecution  instituted  upon  the  ap- 
parently truthful  statements  of  a  child  eleven 
years  old,  who  claimed  to  have  seen  the  plain- 
tiff commit  the  offense  with  which  he  was 
subsequently  char^^ed,  is  not  without  probable 
cause.    (Dwain  v.  Descalso,  66  Oal.  415.) 

c  Evidence  of;  Right  of  Action  as:  Effect  of 
Commitment  or  Dismissal. 

48.  If  it  appears  that  defendant  had  cause 
of  action  in  the  case  alleged  to  have  been 
maliciouslv  brought,  although  for  a  much  less 
amount  than  claimed,  there  was  probable 
cause,  and  the  court  should  grant  a  nonsuit. 
(Grant  v.  Moore,  29  Oal.  644.) 

49.  In  action  of  malicious  prosecution  on  a 
charge  of  insanity  the  order  of  commitment  is 
not  conclusive  evidence  against  the  plaintiff 
of  his  insanity  at  any  time,  or  of  probable 
cause  for  the  prosecution.  (Kellogg  v.  Cochran, 
87  Oal.  192.) 

50.  In  an  action  for  malicious  prosecution 
the  fact  that  the  plaintiff,  after  an  examina- 
tion by  the  committing  magistrate,  was  held 
to  answer  is  not  conclusive  evidence  that  the 
prosecution  complained  of  was  with  probable 
cause  and  without  malice.  (Diemer  v.  Herberi 
75  Oal.  287.) 

51.  If  the  plaintiff,  in  an  action  of  mali- 
cious prosecution,  proves  that  he  was  held  to 
bail  by  the  examining  magistrate,  he  estab- 
lishes, prima  fade,  the  existence  of  probable 
cause,  and  the  fact  that  the  grand  jury  sub- 
sequently ignores  the  charge  does  not,  m  this 
state,  affom  evidence  of  want  of  probable 
cause  which  overcomes  the  effect  of  the  order 
holding  the  plaintiff  to  bail.  (Gbtnea  v.  South- 
em  Pac.  B.  JEt.  Oa,  51  OaL  140.) 

Oited  75  Oal.  290. 

52.  In  this  state  a  defendant  may  appear  by 
his  witnesses  before  a  grand  jur^,  ana  if  the 
grand  jury  dismisses  the  charge  it  affords  no 
evidence  of  want  of  probable  cause.  (Ganea 
V.  Southern  Pac  B.  B.  Co.,  51  Oal.  140.) 

58.  Sufficiency  of  the  evidence  to  justify  a 
verdict  of  damages  for  malicious  prosecution 
considered.  (Russell  v.  Dennison,  45  Oal.  837.) 
Distinguished  70  Cal.  203. 

54.  The  evidence  reviewed,  and  held  to 
show  probable  cause  for  the  arrest  in  question, 
and  to  negative  the  idea  of  malice.  (Jones  v. 
Jones,  71  Oal.  89.) 

Want  of  probable  cause  not  inferred  from 
malice.    See  ante,  17. 

Evidence  to  show  malice.  See  ante,  in, 
8,  a. 

5.  Pfeading, 

56.  In  an  action  for  malicious  prosecution 
only  the  substantial  matter  constituting  the 
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action— that  is,  facto,  and  not  the  evidence  d 
facts — need  be  set  out.  (Dreux  y.  Domec,  18 
Oal.  88.) 

66.  In  suit  against  three  defendanto  for 
malicioaB  prosecution  the  complaint  averred 
that  "  defendants  contriving  and  maliciously 
intending  to  injure  the  plaintiff/' etc.,  falsely, 
maliciously,  and  without  probable  cause,  pro- 
cured him  to  be  indicted  for  murder.  Held, 
that  the  complaint  sufficiently  avers  a  joint 
agencv  on  the  part  of  defendants  in  institut- 
ing the  prosecution.  (Dreux  v.  Domec,  18 
Cal.  83.) 

57.  In  action  for  malicious  prosecution  of 
attachment  against  the  plaintiff  by  the  de- 
lendant.  in  tbe  name  of  another,  the  com- 
plaint alleged,  in  stating  what  the  defendant 
did  in  issuing  and  levying  the  writ,  that  the 
defendant  and  another  fileid  their  undertaking 
conditioned  to  pay  all  the  costs  and  damages 
that  the  plain  tin  might  sustain;  and  the 
court  instructed  the  jury  that  there  were  two 
causes  of  action  set  forth  in  the  complaint, 
namely,  one  for  malicious  prosecution,  and  the 
other  on  the  undertaking ;  and  that  the  for- 
mer was,  and  the  latter  was  not,  barred  by 
the  statute.  Held,  that  the  instruction  was 
erroneous;  that  the  gravamen  of  the  com- 
plaint was  the  malicious  prosecution,  and  the 
allegations  with  regard  to  the  undertaking 
could  not  be  construed  as  constituting  a 
separate  cause  of  action.  (Sharp  t.  Mifier, 
54  Oai.  829.) 

Cited  65  Cal.  491 ;  77  Cal.  212. 

58.  In  an  action  for  dama^^es  for  malicious 
prosecution  of  a  criminal  action  injury  to  the 
plaintiff's  feelings,  caused  by  the  arrest,  may 
DO  proved  under  the  general  allegation  of 
damages,  and  need  not  be  specially  pleaded. 
(Shatto  V.  Crocker,  87  Cal.  629.) 

59.  In  this  case  defendants  filed  a  general 
denial,  and  also  averred  that  they  had  nothing 
to  do  with  the  prosecution,  except  as  wit- 
nesses. Plaintiff  filed  a  replication,  taking 
issue  on  this  averment.  Held,  that  if  plain- 
tiff chose  to  consider  this  a  good  defense  and 
join  issue  on  it  defendants  cannot  complain, 
though,  probably,  this  matter  was  put  in 
issue  by  the  general  denial,  and  the  replica- 
tion was  unnecessary.  (Dreux  v.  Domec,  18 
Cal.  8S.) 

Malicious  attachment,  complaint  in.  See 
Attachments,  259,  et  seq. 

6,  DHBrminatfon  of  Original  Motion. 

60.  Plaintiff  must  prove  that  prosecution 
alleffed  to  have  been  malicious  has  terminated 
by  his  acquittal  in  an  action  for  malicious 
prosecution  of  a  criminal  charge.  (Hibbing 
V.  Hyde,  50  Cal.  206.) 

61.  Probably  cause  of  action  is  complete 
before  acquittal.  (Dreux  v.  Domec,  18  Cal. 
83.) 

62.  A  dismissal  of  an  action  under  the  cir- 
cumstances shown  by  the  record  in  this  case, 
by  a  stipulation  signed  by  both  parties,  which 
provides  that  each  party  shall  pay  his  own 
costs,  is  such  a  determination  of  the  action  in 
favor  of  the  defendant  as  will  enable  him  to 
maintain  an  action  for  malicious  prosecution. 
(Kinsey  y.  Wallace,  86  Cal.  463.) 


7.  Bndonco,  Gon0raiiy, 

63.  Objection  to  introduction  of  oertifled 
copies  of  all  proceedings  in  the  criminal  ac- 
tion, the  papers  being  attached  together,  and 
objected  to  as  a  whole,  is  properly  overruled 
where  part  of  the  evidence  oftered  is  clearly 
admissible,  and  no  specification  is  made  aa  to 
the  particular  papers  objected  to.  (Shatto  v. 
Crocker,  87  Cal.  629.) 

64.  A  certified  copy  of  the  entries  in  a  jua- 
tioe's  docket  is  prima  facie  evidence  of  the 
facts  stated,  and  is  admissible  for  plaintiff  in 
an  action  for  malicious  prosecution  of  a  crimi- 
nal proceeding  before  the  justice.  (Shatto  v.. 
Oocker,  87  Cal.  629.) 

8,  Ma/ieo  and  Probablo  Cauoo;  Who  to  Dotormino^ 
instructiono  and  Evidoneo  ao  to. 

Evidence  of  probable  cause.  See  ante,  UL^ 
4,  c. 

65.  The  question  as  to  whether  or  not  the 
facts  establish  malice  is  a  question  of  fact  for 
the  jury.  (Ball  v.  Rawles,  93  Cal.  222;  Pot- 
ter V.  Scale,  8  Cal.  217,  cited  29  Oal.  648,  71 
Oal.  93.) 

66.  Where  the  second  of  a  set  of  bills  of  ex- 
change was  presented  and  protested,  owing  to 
the  absence  of  the  drawee,  and  the  first  of 
exchange  arrived  nine  days  after,  and  wan 
paid,  together  with  costs  of  protest  of  the  sec- 
ond, and  two  months  after  suit  was  com-^ 
menced  on  the  protested  bill,  held,  that  in  an 
action  for  malicioua  prosecution  of  said  suit 
the  question  whether  the  plainti&  in  the  suit 
on  said  bill  knew  that  the  oill  was  in  fact  paid 
at  the  time  when  they  commenced  suit  was  a 
question  for  the  jury.  (Weaver  v.  Page,  6  CaL 
681.) 

67.  In  an  action  to  recover  damages  for  the 
maliciouB  prosecution  of  a  civil  action  tha 
court  refused  to  give  the  following  instruc- 
tion :  '*  If  the  defendants  instituted  suit  against, 
plaintiffs  in  good  faith,  without  malice,  and 
with  no  other  motive  than  to  recover  a  debt 
which  they  honestly  believed  was  due  bv 
plaintiffs,  then  plaintiffs  cannot  recover. ''* 
Held,  that  the  reiusal  was  error.  (Oonzales  y. 
Cobliner,  68  Cal.  151.) 

68.  Want  of  probable  cause  is  mixed  ques- 
tion of  law  and  fact  in  an  action  for  malicious^ 
prosecution.    (Grant  v.  Moore,  29  Cal.  644; 
Potter  V.  Scale,  8  Cal.  217,  cited  29  Cal.  648, 
71  Cal.  93.) 

69.  In  an  action  to  recover  damages  for  & 
malicious  prosecution  it  is  error  for  the  court 
to  leave  it  to  the  jury  to  determine  whether- 
the  facts  and  circumstances  proved  do  or  do 
not  establish  the  want  of   probable  cause. 
(Emerson  y.  Ski^^.  52  Cal.  246;  Grant  v. 
Moore,  29  Cal.  644,  cited  52  Cal.  247,  93  Cal.. 
232,  5  TJUh,  491 ;  Eastin  v.  Bank  of  Stockton, 
66  Cal.  123,  cited  93  Cal.  233,  5  Utah,  491  ^ 
Ball  V.  Bawles,  93  Cal.  222.) 

70.  Tbe  jury,  in  an  action  for  malicious 
prosecution,  are  not  to  determine  whether  the 
facts  amount  to  a  probable  causf" ;  but  it  is  tiie 
province  of  the  court  to  determine  that  ques- 
tion. When  the  facts  are  not  controverted 
the  court  must  instruct  the  jury  whether  they 
amount  to  probable  cause ;  ana  when  they  are 
contioverted  the  court  must  instruct  that  if: 
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they  find  the  facts  in  a  designated  way,  then 
Bucn  facts  do,  or  do  not,  amount  to  probable 
rause.    (Harkrader  v.  Moore,  44  Cal.  144.) 
Cited  66  Cal.  576;  93  Cal.  233,  235;  5  Utah, 
491. 

71.  When  the  facta  in  reference  to  the  al- 
leged want  of  probable  cause  are  admitted  or 
established  beyond  controversy,  the  determi- 
nation of  the  question  as  to  whether  or  not 
they  establish  probable  cause  is  for  the  court, 
And  tiie  jury  should  be  instructed  that  there 
was  or  was  not  probable  cause,  as  the  case 
may  be ;  but  when  the  facts  are  controverted, 
ana  the  evidence  is  conflicting,  the  jury  should 
be  instructed  that,  if  they  find  the  facts  in  a 
designated  way,  such  facts,  when  so  found,  do 
or  do  not  amount  to  probable  cause ;  but  in 
neither  case  are  the  jury  to  determine  whether 
or  not  the  established  facts  do  or  do  not  amount 
to  probable  cause.  (Ball  y.  Rawles,  93  Cal. 
222;  Fulton  y.  Onesti,  66  Cal.  575,  cited  93 
Cal.  233,  5  Uteh,  491.) 

72.  In  an  action  for  malicious  prosecution, 
if  the  facts  are  doubtful,  the  court  should  in- 
struct the  jury  that  if  they  find  the  facts  in  a 
certain  way,  there  was  no  probable  cause,  and 
their  verdict  should  be  for  plaintiff;  but  if 
they  find  in  another  way,  there  was  probable 
cause,  and  their  verdict  should  be  for  the  de- 
fendant. (Grant  y.  Moore,  29  Cal.  644.) 
Cited  66  Cal.  125. 

73.  If  it  clearly  appears  to  the  judge  that 
the  facts  fail  to  establish  a  want  of  probable 
cause  he  may  grant  a  nonsuit  or  direct  the 
jury  to  render  a  yerdict  for  the  defendant 
(Emerson  y.  Ski^gs,  52  Cal.  246.) 

74.  The  action  was  brought  to  recover  dam- 
ages for  the  malicious  prosecution  of  a  charge 
of  indecent  exposure.  On  the  trial,  a  nonsuit 
was  eranted,  on  the  ground  that  the  evidence 
failed  to  show  a  want  of  probable  cause  for 
the  prosecution.  The  plaintiff  testified  that 
at  the  time  of  the. alleged  exposure  he  did  not 
know  that  he  was  in  sieht  of  any  one,  or  at  a 
place  where  he  was  likely  to  be  seen,  and  that 
he  made  no  improper  exposure  of  his  person. 
He  farther  testified  that  he  supposed  the  place 
was  one  frequently  used  for  the  purpose  for 
which  he  was  using  it.  Held,  that  the  ques- 
tion as  to  the  want  of  probable  cause  should 
baye  been  submitted  to  the  jury.  (Simmons 
y.  Brinkmeyer,  72  Cal.  486.) 

75.  In  an  action  for  malicious  prosecution, 
the  court,  in  its  charge,  said:  "The  jury  in 
an  action  for  malicious  prosecution  are  not 
to  determine  whether  the  facts  amount  to 
a  probable  cause ;  but  it  is  the  province  of  the 
court  to  determine  that  question.  I  haye  de- 
termined that  question,  gentleman,  when  I 
tell  you  that  the  yery  fact  that  this  man  was 
arrested,  and  liberated  in  the  police  court, 
gaye  him  a  righ t  of  action. ' '  Held ,  the  charge 
was  erroneous,  in  that  the  court  determined 
that  the  facts  mentioned  established  conclu- 
sively want  of  probable  cause.  (Rogers  y. 
Mahoney,  62  Cal.  611.) 

76.  In  an  action  to  recover  damages  for  a 
malicious  prosecution  it  is  not  error  for  the 
court  to  instruct  the  jury  that  when  the  plain- 
tiff first  rested  his  case  the  court  had  decided. 
as  a  matter  of  law,  that  there  was  a  want  oi 
probable  cause,  provided  the  testimony  of  the 


plaintiff  and  the  admissions  in  the  pleadings 
warrant  it,  and  testimony  introduce  by  the 
defendant  has  not  in  any  degree  tended  to 
obviate  or  avoid  the  want  of  probable  cause 
made  by  the  pleadings  and  the  plaintiff's  tes- 
timony. (Kinsey  y.  Wallace,  36  Cal.  463.) 
Cited  84  Cal.  92. 

77.  Where  the  charge  of  perjury  related  to 
an  answer  under  oath  in  an  action  that  the 
rent  of  premises  in  controversy  had  been  paid 
by  the  aefendant,  in  an  action  against  the  ac- 
cuser for  malicious  prosecution,  it  is  not  error 
for  the  court  to  refuse  to  charge  the  jury  that 
if  they  believed  '*that  a  demand  for  rent'* 
had  been  made  upon  him,  and  **  that  the  rent 
had  not  been  paid  at  the  time  the  answer  in 
said  suit  was  sworn  to  and  filed,  there  was 
'probable  cause,'"  etc.,  as  such  instruction 
entirely  ignored  the  evidence,  on  the  part  of 
the  plaintiff,  tending  to  prove  that  he  had 

good  reasons  to  believe,  and  did  believe,  that 
e  had  paid  the  rent,  and  that  the  defendant 
so  understood  at  the  time  he  commenced  the 
prosecution  of  plaintiff  for  perjury.  (Dawson 
y.  Schloss,  93  (Jal.  194.) 

78.  If  there  are  focts  proved  bv  the  defend- 
ant which  tend  to  show  probable  cause  it  is 
error  for  the  court  to  charge  the  jury  that  the 
eyidence  offered  by  the  defendant  does  not 
establish  probable  cause.  (Emerson  y.  Skaggs, 
52  Cal.  246.) 

79.  The  question  of  probable  cause  being 
always  to  be  determined  by  the  court  from  the 
facts  in  each  particular  case,  it  is  unnecessary 
and  improper  to  give  to  the  jury  any  defini- 
tion of  the  term,  or  any  instruction  upon  ab- 
stract propositions  relating  to  the  subject;  but 
the  instructions  should  always  be  in  the  con- 
crete, and  never  leave  to  the  jurv  the  office  of 
determining  the  question*  (Ball  y,  Rawles, 
93  Cal.  222.) 

9,  Iterdiet  and  DamagBS, 

80.  In  an  action  for  malicious  arrest  and 
prosecution  the  yerdict  was :  "  We,  the  jury 
in  the  above-entitled  action,  find  for  the  plain- 
tiff, against  Mahoney  three  thousand  dollars, 
and  against  Small  five  hundred  dollars" ;  and 
judgment  was  entered  accordingly^.  Meld, 
that  the  action  being  for  a  wrong  in  which 
both  defendants  joined  the  damages  could 
not  be  severed ;  and  judgment  reversed,  and 
a  new  trial  ordered.  (McCool  y.  Mahoney,  54 
Cal.  491.) 

81.  There  is  no  fixed  rule  as  to  amount  of 
damages;  the  jury  are  not  confined  to  the 
actual  pecuniary  loss,  but  may  take  into  con- 
sideration the  character  and  position  of  the 
parties,  and  all  the  circumstances  of  the  case. 
(Weayer  y.  Page,  6  Cal.  681.) 

82.  Plaintiffs  and  one  C,  partners  in  the 
mercantile  business,  purchased  of  defendant 
goods  on  credit,  which  were  shortly  afterwards 
sold  bv  plaintiff  and  his  partner  at  a  sacrifice, 
and  the  proceeds  immediately  invested  in  a 
homestead  in  the  name  of  C,  who  was  the 
brother-in-law  of  plaintiff.  Defendant  subse- 
quently caused  plaintiffs  to  be  arrested  upon 
a  charge  of  cheating,  from  which  arrest  they 
were  dischaiyed.  Afterwards,  defendant 
caused  plaintiff  and  C.  to  be  arrested  on  a 
charge  of  concealing  property  with  intent  to 
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defraad  and  delay  their  creditors.  The 
charge  was  dismissed  as  to  plaintiff,  and  C. 
was  sent  up  to  the  criminal  court  to  answer. 
Plaintiff  thereupon  brought  his  action  against 
defendant  for  malicious  prosecution.  Held, 
that  if  plaintiff  was  entitled  to  any  dami^, 
he  could  recover  only  the  actual  damage  which 
he  sustained  by  the  arrest.  (Sears  v.  Hatha- 
way, 12  Oal.  277.) 
Distinguished  36  CaL  485. 

83.  In  an  action  for  malicious  prosecution  of 
a  civil  case  it  is  error  to  instruct  the  jury 
that,  if  they  find  for  the  plaintiff,  they  shoula 
allow  him  all  that  he  paid  out  in  the  former 
suit,  **  both  counsel  fees  and  other  expenses," 
without  reference  to  whether  such  counsel 
fees  and  expenses  were  reasonable  or  not. 
(Eastin  v.  Bank  of  Stockton,  66  Oal.  123.) 

84.  In  an  action  for  malicious  prosecution, 
if  the  damages  awarded  by  the  jury  are 
greatly  disproportionate  to  tine  actual  dam- 
ages, the  court  may  regard  it  as  sufficient  evi- 
dence that  the  verdict  was  rendered  under  the 
influence  of  prejudice  or  passion,  and  direct  a 
release  of  part  of  the  damages,  or  award  a  new 
trial.    (Kinsey  y.  Wallace,  36  Cal.  463.) 

86.  In  an  action  to  recover  damages  for  a 
malicious  prosecution^  a  verdict  of  seven  hun- 
dred and  nfty  dollars  in  favor  of  the  plaintiff, 
held,  not  excessive.  (Stuart  v.  Honman,  68 
Cal.  381.) 

86.  The  action  was  brought  to  recover  dam« 
ages  for  a  malicious  i>rosecution  in  causing  the 
arrest  of  the  plaintiff  on  a  charge  of  simple 
assault.  The  plaintiff,  after  his  arrest,  was 
not  confined  in  jail  or  subjected  to  any  real 
hardship  or  act  of  oppression,  or  in  juried  in 
his  business  or  social  standing,  and  the  charge 
against  him  was  dismissed  in  the  police  court. 
A  verdict  was  rendered  in  favor  of  the  plain- 
tiff for  four  thousand  dollars.  Held,  that  the 
verdict  was  excessive,  and  should  be  reduced 
to  one  thousand  dollars.  (Phelps  v.  Cogswell, 
70  Cal.  201.) 


)  Cal.  201.) 

87.  In  the  case  stated  in  the  opinion,  held, 
that  seven  thousand  dollars  damages  for 
malicious  prosecution  are  not  excessive* 
(Russell  V.  Dennison,  45  Cal.  337.) 

88.  CSase  stated  in  which  a  verdict  of  seven 
thousand  dollars  damages  for  a  malicious 
prosecution  was  held  to  be  excessive*  (Rus- 
sell V.  Dennison,  60  Cal.  243.) 

Cited  70  Cal.  203. 

89.  Where  the  suit  on  a  bill  already  paid 
had  been  accompanied  by  an  attachment, 
under  which  the  property  of  the  drawer  had 
been  held  for  four  months,  when  it  was  re- 
leased by  giving  bond,  held^  that  in  an  action 
by  the  drawer  for  the  malicious  prosecution 
of  said  suit,  where  the  jury  gave  fifteen  thou- 
sand dollars  damages,  and  where  no  miscon- 
duct was  shown  on  the  part  of  the  jury,  and 
it  was  not  charged  that  the  verdict  was  given 
nnder  the  influence  of  passion  or  prejudice, 
the  court  could  not  disturb  the  verdict,  unless 
it  clearly  appear  that  injustice  has  been  done. 
(Weaver  v.  Page,  6  Cal.  681.) 

Cited  36  Cal.  6^. 

Exceptions  to  charge  as  to  probable  cause, 
sufficiency.    See  Instructions,  237. 


10.  MB9ignmMtwi, 

90.  A  cause  of  action  for  malicioos  pro«»« 
cution  is  not  assignable.  (Lawrence  v.  Mai^ 
tin,  22  Cal.  173.) 

Cited  84  Cal.  94. 

91.  In  an  action  for  malicious  proflecatioii 
the  plaintiff,  after  a  verdict  in  his  favor  and 
before  judgment,  assigned  the  cause  of  acti<m 
and  verdict.  Judgment  having  been  subse- 
quently entered,  defendant  was  gamisheed 
under  three  executions  issued  on  other  judg- 
ments affainst  the  plaintiff,  and  paid  to  the 
sheriff  the  amount  of  the  judgment  in  favor 
of  plaintiff  against  him^ho  applied  the  same 
upon  the  executions.  Held,  that  the  assign- 
ment was  void,  and  that  the  payment  by  de- 
fendant to  the  sheriff  was  a  satisfaction  of 
the  judgment.  (Lawrence  t.  Martin,  22  Cal* 
178.) 

MALPRACTICE. 


Action  against  physician  for* 

cians,  6* 


See   Physi- 


MANBAMUS. 
I*  IHsttnetlon  Between  Masiuivs  aat 

((uo  Warranto* 

n*  Issuaaee. 

1*  NaJture,  Oflce,  <md  Sxteni  of  Writ, 

CfenerdUy. 
S*  Diicretion  «n  Qrawting. 

8.  Plain,  Spudy,  and  Adeguaie  22es»- 

edy;  M^ed  of  and  Whiu  AmownU 

fo. 
4*  MinuteriaX,  Juddciai,  and  DiMCretionr 

aryAcU. 
6*  AeU  which  Cannot  he  AeeoinpUahed. 
6.  To  Compel  Holding  Election;  Canr 

vaeting  of  Betwn»  and  lunanee 

of  Certificate  of  Election. 
7*  Compelling  Admittance  into  Ofice; 

Tfying  Title  to  or  ElegihOUy  to 

Omce  in. 
6*  To  Compel  Cffictn  to  Ad  aJt  County 

Seat. 

9.  Errforeing  Aeti  hy  Private  Corpora 

tioru. 

10.  Where  DeterminaHon  of  Drfendani 

Intended  to  he  FindL 

11.  To  Jtidgee  or  in  Judicial  Proceedinge. 
a*  Error  by  Court  Acting  Witmn 

Its  Jurisdiction. 
b.  Compelling    Proceeding    with, 

Dismmiinal  or  Reinstatemtmi 

of  Causes. 
e.  Preliminary  Examination; 

Transfer  of  Indictment. 

d.  Issuance  of  Subpoena. 

e.  To  Compel  Punishment  in  Con- 

tempt. 

I*  Application  to  Appraise  Land; 
Appointment  oi  Commission- 
ers. 

g.  Beinstatement  of  Disbarred  At- 
torney. 

h.  Compelling  Judgment  of  Ao> 
quittal. 

L  Compelling  Entry  of  Judgment. 

j.  Issuance  of  Execution. 

k*  Compelling  Execution  of  Writ 
of  Execution ;  Delivery  or  Res- 
titution of  Property* 
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1.  Fixing  Bond  to  Stay  Execution. 

m.  Compelling  Justice  to  Send  Up 
Pai>ers  or  Certify  Cause  to 
Hiffher Court;  MisceUaueoufl. 

15.  Agaimt  l^ubUe  Officers. 

a.  Acts  not  Pertaining  to  Office,  or 

Beyond  Authority. 

b.  Compelling  Payment  of  Official 

Salary. 
C  Against  Governor. 
d.  Against  Controller. 
••  Against  State  or  County  Treas- 
urer. 
i.  Against  Surveyor  General, 
g.  Compelling   Assessor  to   Make 

Assessment. 
b.  Against  Auditor. 
i.  Against  Register  of  Land-office. 
J.  Compelling  Sheriff  to   Execute 

Deed  after  Execution  or  Tax 

Sale, 
k.  Against  Tax  Collector. 
L  To   Compel   Superintendent  of 

Streets  to  Make  New  AsseBS- 

ment. 
an.  To  Compel  Inspection  of  Public 

Recoixis. 
n.  Compelling  District  Attorney  to 

Commence  Suit. 
o.  After   Expiration    of  Term   of 

Office. 
18b  Agairut  Public  Boardi, 

a.  Gtoneraily;   Compelling   Supers 

viaonf  to  Act  on  Claima,  Issue 
Warrant,  or  Pay  Judgmenta. 

b.  Compelling  Supervisors  to  Re> 

pair  Highway. 

0.  Compelling  Board  of  Education 

to  Audit  Claims,  Build  School- 
house,  or  Reinstate  Teacher. 

d.  Compelling  Supervisors  to  Levy 

Tax. 

e.  Compelling  Subscription  to  Rail- 

road. 

1.  Compelling  Issuance  of  Bonds 

to  Improve  Highways. 

g.  To  Compel  Fixing  Water  Rates 
or  Tofis. 

h.  To  Compel  Refunding  of  Taxes 
Illegally  Collected. 

L  To  Correct  Records  of  Super- 
visors. 

J.  Answers  of  Individual  Members 
of  Board. 

nL  Pleading  andPraetice  in  Relation  to. 

!•  BtUe9  of  Civil  Practice  Act  Oovem. 
S.  AppHecUion  to  the  Supreme  Court 

3.  Juriidiction  Over. 

4.  Demand  of  Performance, 

5.  PUadinge  on  Applicatwik 
Q.  Affidavit. 

7.  Service  of  Petition. 

8.  Partiee. 

9.  Plea  of  Former  Action  Pending, 
^^10.  AUemative  or  Peremptory  WriL 

I    11.  Constitutionality  ofSt€Uute  Cannot  he 
Determined  on. 
12.  Questions  of  Title,  Litigation  of  in, 
18.  Questions  of  Fact,  Disposition  of. 
14.  Judgments  in. 

16.  Attachment  for  Noncomplianee. 

16.  Nfiv  Trial  and  Appeal;  Affirmance  in 
ParL 


17.  Practice  on  Compliemee  With  Writ  or 
Where  Proceeaings  Terminated. 

Law  library,  providing  proper  rooms  for. 
See  Law  Libraries,  3. 

To  compel  awarding  contract  to  lowest  bid- 
der.   See  Taxation,  fiSo. 

To  derk  of  court.    See  Clerk  of  Court,  8. 

To  compel  sale  of  land  for  stoeet.  See 
Streets,  91. 

To  compel  sheriff  to  give  up  prisoners.  See 
Sheriff,  28. 

To  compel  payment  of  claims  of  volunteer 
companies.    See  Military  Companies,  4. 

!•  DistlBftlon    Between    Handamiis    and 

((uo  Warranto. 

1.  The  distinction  between  the  writs  of 
mandamus  and  quo  warranto,  as  held  in  Eng- 
land, is  not  abolished  by  the  statutes  of  this 
state,  but,  on  the  contrary,  is  recognized. 
(People  ex  rel.  Smith  v.  Olds,  3  Cal.  167.) 

Prohibition  as  counterpart  of.  See  Prohi- 
bition, I. 

Certiorari  cannot  be  made  to  serve  purpose 
of.    See  Certiorari,  191. 

n«  iBsvaiiee* 
/.  nature,  Oflfee,  and  ExtBtit  of  Writ,  Oeneratt/. 

2.  Mandamus  can  give  no  right,  but  may 
be  resorted  to  to  put  a  party  in  a  position  to 
assert  his  right.  (People  ex  rel.  Smith  v. 
Olds,  8  Cal.  167.) 

8.  Writs  of  mandate  are  issued  only  to 
compel  the  performance  of  an  act  which  the 
law  specially  enjoins  as  a  duty  resulting  from 
an  office,  trust,  or  station.  (Peck  v.  Supers 
visors  of  Los  Angeles  County,  90  Cal.  884; 
Priet  V.  Reis,  93  (fal.  85.) 

4.  Mandamus  mav  be  resorted  to  to  compel 
officer  to  do  act  wnich  is  sought  to  be  en- 
forced in  all  cases  where  the  officer  has  no 
discretion,  and  where  he  is  nnder  an  obliga- 
tion to  do  the  specific  act,  and  there  is  no 
adequate  remedy  in  the  ordinary  course  of 
law.  (People  ex  reL  McDougall  v.  B^,  4 
Cal.  177.) 

Cited  11  Cal.  859;  16  CaL 46, 68;  41  Cal.  77. 

5.  Where  public  body  or  officer  has  been 
empowered  to  do  act  which  concerns  public 
interest,  the  execution  of  the  power  may  be 
enforced  by  writ  of  mandate.  (Napa  Valley 
R.  R.  (30.  V.  Napa  County,  80  Cal.  485.) 
Cited  86  Cal.  604;  56  Cal.  434. 

6.  Mandamus  will  be  ijanted  to  compel 
subordinate  tribunal  to  perform  duty  enjoined 
by  law,  and  which  it  refuses  to  perform. 
(People  ex  rel.  Meminger  v.  Sexton,  24  Cal. 
78.) 

7.  Legislature  in  establishing  remedy  by 
mandamus  had  in  view  the  nature  and 
extent  of  the  remedy  as  known  at  the  com- 
mon law,  and  as  used  in  the  other  states  of 
the  union.  (Kimball  v.  Union  Water  Co.,  44 
Cal.  173.) 

Mandamus  is  a  civil  action.  See  post,  III,  1. 

2.  Discretion  in  Granting. 

8.  The  writ  of  mandamus  is  not  wholly  a 
writ  of  right,  but  lies  to  a  considerable  extent 
within  the  sound  discretion  of  the  court  where 
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the  application  is  made,  and  should  not  iaaae 
to  compel  a  technical  compliance  with  the 
letter  ol  the  law,  in  violation  ef  its  plain  in- 
tent and  spirit,  nor  to  wrest  a  statute  from  its 
true  purpose.  (Wiedwald  y.  Dodaon,  95  Gal. 
450.) 

Discretion  not  controlled  by.  See  Appeals, 
838,  et  seq. 

Supreme  court,  power  of  to  issue  writs  of. 
See  Appeals,  I,  2. 

Concurrent  jurisdiction  of  supreme  and  su- 
perior courts  in  issuing  prerogative  writs.  See 

3.  Plain,  Spe^dr,  and  Ad9quatB  Remd/,  Elfnct  of 
and  What  MmountB  to, 

9.  A  mandamus  will  not  lie  where  there  is 
any  other  specific,  speedy,  and  adequate  rem- 
edy. (People  ex  rel.  Smith  v.  Olds,  3  Cal. 
167,  cited  7  Gal.  133,  82  Cal.  493;  Harpending 
V.  Haight,  39  Cal.  189,  per  Temple,  J.,  dis- 
senting.) 

10.  The  writ  of  mandamus  can  only  be  is- 
sued to  compel  the  performance  of  an  act  or 
duty  clearly  enjoined  by  law,  and  in  a  case 
where  the  party  has  no  other  plain,  speedy, 
and  adequate  remedy.  (Draper  v.  Noteware, 
7  Cal.  276.) 

Cited  56  Cal.  250;  66  Cal.  6SS. 

11*  The  writ  may  issue  in  the  cases  men- 
tioned in  section  467  of  the  Practice  Act,  but 
only  when  it  is  evident  that  the  law  has  pro- 
vided no  other  sufficient  remedy.  (Kimball 
V.  Union  Water  Co.,  44  Cal.  173.) 

12.  The  statute  of  this  state  is  a  reaffirm- 
ance  of  the  principles  of  the  common  law,  as 
regards  the  writ  of  mandamus,  and  section  468 
provides  that  it  shall  be  issued  in  all  cases 
where  there  is  not  a  plain,  speedy,  and  ade- 
quate remedy,  in  the  ordinary  course  of  law 
— e  converso,  it  shall  issue  in  no  other.  (Peo- 
ple ex  rel.  Smith  v.  Olds,  3  Cal.  167.) 

IS.  Mandamus  could  not  be  maintained  to 
compel  treasurer  to  pay  judgment  against  a 
city  for  injuries  caused  by  a  mob  where  an 
appeal  has  been  taken,  (1)  because  the  appeal, 
though  improperly  taken,  operated  as  a  stay, 
and  (2)  because  the  petitioner  had  a  plain, 
speedy,  and  adequate  remedy,  by  a  motion  to 
dismiss  the  appeal.  Sharpstein  and  McKee, 
JJ.,  dissenting.  (Bank  of^  California  v.  Sha- 
ber,  55  Cal.  822.) 

14.  Application  for  mandamus  to  compel  re- 
ceiver of  railroad  appointed  in  a  foreclosure 
suit  to  operate  the  road.  Held,  there  is  a 
plain,  speedy,  and  adequate  remedy,  if  the 
plaintiff  is  entitled  to  any,  in  the  cause  and 
court  in  which  the  defendant  was  appointed 
receiver.  (People  ex  rel.  Lowry  v.  McLane, 
62  Cal.  616.) 

15.  A  mandamus  is  not  the  proper  remedy 
where  an  inferior  court  refuses  to  enter  a 
judgment  for  costs.  The  party  complaining 
may  appeal,  or  bring  his  action  for  the  costs. 
(Peralta  v.  Adams,  2  Cal.  594.) 

Cited  57  Gal.  634. 

16.  For  all  damages  resulting^  from  refusal 
of  clerk  to  issue  execution  the'  plaintiff  has, 
in  ordinary  course  of  law,  a  plain  and  ade- 
quate remedy  by  an  action  on  the  bond  of  the 
officer,  and  it  is  well  settled  that  the  writ  will 


not  issue  in  such 
10  Gal.  333.) 


(Goodwin  y.  Glaisr, 


17.  In  forcible  entry  and  detainer  tried  in 
the  county  court,  on  appeal  from  a  justice's 
court,  plaintiff  having  oDtained  a  venlict  for 
one  hundred  and  tifty  dollars  damages,  moved 
that  they  be  trebled.  Motion  denied,  and 
judgment  entered  for  one  hundred  and  fifty 
dollars,  with  restitution  of  the  premises. 
Plaintiff  applies  to  the  supreme  court  for 
mandamus  to  compel  the  court  below  to  ren- 
der judgment  for  treble  dama^.  Held,  that 
the  application  must  be  denied,  as  plaintiff 
has  an  adequate  remedy  by  appeal ;  pending 
which,  plaintiff  can  enforce  so  much  of  the 
judgment  as  awards  restitution.  The  judg- 
ment can  be  corrected  in  this  court,  if  proper, 
by  trebling  the  damagee.  (Early  y.  Manniz, 
15  Gal.  149.) 

Cited  57  Cal.  634. 

18.  Mandamus  is  not  proper  remedy  for 
enforcement  of  claim  against  county  which 
has  been  presented  to  the  board  of  supervi»- 
ors  of  the  county  and  by  them  rejected.  In 
such  cases  the  statute  authorising  the  party 
to  sue  the  county  has  given  him  a  plain, 
speedy,  and  adequate  remedy  at  law.  The 
writ  of  mandamus  belongs  only  to  such  as 
have  le^l  rights  to  enforce,  and  find  them- 
selves without  an  appropriate  lenl  remedy. 
(Grandall  v.  Amador  County,  20  CaL  72.) 
Oited  87  Gal.  863;  2  Mont.  293. 

19.  A  writ  of  mandate  will  not  be  issued  by 
the  supreme  court  to  a  county  judge  com- 
mandinff  him  to  recall  an  order  made  after 
final  judgment,  from  which  order  an  appeal 
could  have  been  taken.  (People  ex  rel.  Stood 
v.  Moore,  29  Gal.  427.) 

20.  The  rule  that  mandamus  will  not  lie 
where  the  relator  has  another  remedy  is  not 
universalljT  true  where  the  writ  is  sought 
Against  ministerial  officers.  (People  ex  rel. 
CSirpentier  v.  Loucks,  28  Gal.  68.) 

21.  To  supersede  the  writ  of  mandate  the 
party  must  have  not  only  a  specific  adequate 
legal  remedy,  but  one  competent  to  affoni  re- 
lief upon  the  very  subject  matter  of  hisap- 

Slication.  (Babcock  v.  Goodrich,  47  Cal.  488.) 
ited  47  Cal.  631;  81  Gal.  546;  19  Nev.  95;  4 
UUh,  397. 

22.  To  supersede  the  remedy  by  mandamus 
a  party  must  not  only  have  a  specific  ade- 
Quate  legal  remedy,  but  one  competent  to  af* 
ford  relief  upon  the  very  subject  matter  of  his 
application.  (Fremont  v.  Grippen,  10  Cal.  211.) 
Cfited  47  GaL  508.  531;  81  Gal.  546;  82  Cal. 

470;  10  Nev.  175;  4  Utah,  397. 

28.  Neither  a  remedy  by  criminal  prosecu- 
tion nor  by  action  on  the  case  for  neglect  of 
duty,  will  supersede  that  by  mandamus,  since 
it  cannot  compel  a  specific  act  to  be  done,  and 
is,  therefore,  not  equally  convenient,  bene- 
ficial, and  effectual.  (Fremont  v.  Crippen, 
10  Gal.  211.) 
Cited  56  Cal.  434. 

24.  The  existence  of  an  equitable  remedy 
does  not  deprive  a  p(Uty  of  the  legal  remedy 
of  mandamus.  (Eby  y«  Board  of  School 
Trustees,  87  Cal.  166.) 

Plain,  speedy,  and  adequate  remedy.  See 
post,  76;  11,  10. 
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Action  on  bond  if  not  plain  and  epeedy  rem- 
edy.   See  post,  158. 

Kemedy  Dy  action.    See  poet,  62. 

Remedy  by  action  af^ainst  memben  of 
board  of  education  ia  not  adequate.  See  poet, 
II,  18,  c. 

Mandamus  to  compel  entry  of  judgment  on 
report  of  referee,  remedy  oy  appeal.  See 
poet,  II,  11,  i. 

Errors  by  court  acting  within  its  jurisdic- 
tion.   See  post,  II,  11,  a. 

Review  of  order  on  motion  for  change  of 
venue  on.    See  Venue,  II,  7»  h. 

•4.  Mini8t9nal,   Judicial,  and  DiMcreHoaary  MetB. 

25.  Mandamus  will  lie  to  compel  the  exer^ 
•else  of  discretion  *  but,  when  discretion  has 
been  exercised,  will  not  lie  to  control  the 
judf^ent  of  an  officer  or  tribunal  havinff  dis- 
cretionary or  judicial  functions.  (Jacobs  v. 
Board  of  Superyisors  of  San  Francisco,  100 
Oal.  121.) 

26.  Mandamna  does  not  lie  to  comi>el  an  in- 
ferior tribunal  to  act  in  a  particular  manner 
in  a  matter  respecting  which  it  is  invested 
with  discretionary  power.  (People  ex  rel. 
Flagley  y.  Hubbard,  22  Cal.  84;  People  ex 
rel.  McDougaU  v.  Bell,  4  Oal.  177.) 

Oited  7  Cal.  183;  22  Oal.  86. 

27.  When  act  to  be  done  is  judicial  and  dis- 
cretionary a  writ  of  mandate  cannot  direct 
what  judgment  shall  be  rendered,  nor  can  it 
be  granted,  after  an  inferior  tribunal  has 
Acted,  for  the  purpose  of  reviewing  its  de- 
cision. (People  ex  rel  Polhemus  y.  Tratt,  28 
Cal.  166,  cited  28  Oal.  641,  86  Oal.  214, 87  Oal. 
^84,  09  Oal.  102 ;  People  ex  rel.  Meminger  y. 
Sexton,  24  Cal.  78.) 

28.  Mandamus  lies  to  compel  an  inferior 
tribunal  to  perform  a  duty  enjoined  by  law, 
but,  if  the  duty  is  judicial,  the  writ  cannot 

Erescribe  what  the  decision  of  the  inferior  tri- 
nnal  shall  be.    (Lewis  y.  Barclay,  85  CaL 
518.) 
€ited  99  CaU  108. 

29.  The  court  will  not  undertake,  in  the 
£rst  instance,  to  supervise,  direct,  or  control 
the  acts  or  omissions  of  a  mere  ministerial 
officer;  but  where  the  effect  of  the  applica- 
tion is  to  bring  under  review  the  decision  of 
«  district  court,  the  appellate  jurisdiction 
fiiyen  by  the  constitution  attaches,  and  may 
be  exercised  by  means  of  the  writ  of  man- 
<Uimus.  (People  ex  rel.  Mulford  y.  Turner,  1 
-Cal.  148.) 

C»ted  8  Ney.  260. 

30.  Act  of  drawing  warrant  or  paying  money 
cut  of  treasury  is,  in  most  cases,  merely  min- 
isterial, and  not  political,  and  the  officer,  in 
such  cases,  is  amenable  to  the  courts,  and 
bound  by  their  orders.  (Nougues  y.  Doug- 
lass, 7  Cal.  65.) 

31.  Presumptively,  where  the  approval  of  a 
distinct  officer  is  made  necessary  to  validate 
or  consummate  the  act  of  another,  it  is  the 
intention  of  the  legislature  that  he  should  be 
invested  with  the  option  to  sanction  officially 
cr  to  disapprove  the  act  submitted  to  him. 
Yet  such  presumed  intention  is  not  conclu- 
siye ;  and  if  it  clearly  appemi^  from  the  nature 
cf  the  act|  or  the  express  language  of  the  con- 


text, that  the  word  "  approved  *'  is  used  in  a 
more  limited  sense,  and  imposes  a  mere  min- 
isterial or  clerical  duty,  the  court  will  so  hold. 
(Oosner  y.  Supervisors  of  Colusa  County,  58 
Oal.  274.) 

32.  Board  of  sui>ervisors  acts  judicially 
when  fixinc;  water  rates,  and  where  it  has  ex- 
ercised its  discretion  in  fixing  the  rates  it  can- 
not be  compelled  by  mandamus  to  change  its 
judgment,  or  to  take  further  action  thereon. 
(Jacobs  y.  Board  of  Supervisors  of  San  Fran- 
cisco, 100  Cal.  121.) 

83.  If  official  duty  is  to  be  nerf  ormed  by  offi- 
cer on  happening  of  event  ne  cannot  capri- 
ciously refuse  to  perform  it  on  the  plea  that  he 
is  not  satisfied  that  it  has  hapi>ened.  If  the 
fact  exists  and  is  established  by  proof,  it  is 
his  legal  duty  to  be  satisfied  and  perform  the 
act,  and  mandamus  will  lie.  (Stockton  etc. 
R.  R.  Co.  y.  Stockton,  51  Cal.  828.) 

Cited  76  Cal.  549,  550. 

Ministerial  duty,  issuing  of  SKecation.  See 
post,  II,  11,  j. 

Discretion  in  acting  on  claim  by  board  of 
education.    See  post,  193. 

Ministerial  act  issuing  bonds  is.  See  Rail- 
roads, 22. 

Refunding  taxes  is  judicial  and  not  minis- 
terial.   See  post,  II,  13,  h. 

Collection  of  tax  is  ministerial  act.  See 
Prohibition,  27. 

To  compel  approval  of  bond.  See  Bonds, 
101. 

5.  Mct9  Which  Cannoi  6s  Meecmp/ithBd. 

84.  A  court  will  not  do  a  vain  or  fruitless 
thing,  or  undertake  by  mandamus  what  can- 
not be  accomplished ;  and  to  compel  a  district 
attorney  against  his  will  and  contrary  to  his 
judgment  merely  to  commence  an  action 
would  be  an  idle  thing,  in  the  absence  of 
power  to  compel  him  to  prosecute  it  properly 
to  final  determination.  (Boyne  v.  Ryan,  100 
Cal.  265.) 

Vain  or  fruitless  acts.    See  post,  177. 

6.  To  Compel  Holding  Election;  CanvaaBinf  of 
Returno  and  houing  of  Certificate  of  Election. 

35.  A  i>etition  for  a  writ  of  mandate  to  com- 
pel the  submission  of  a  certain  question  to 
the  electors  of  a  city  concerning  tne  separa- 
tion of  certain  lands  from  the  territory  under 
the  municipal  jurisdiction  of  said  city  need 
not  state  under  which  of  two  acts  the  election 
should  be  called,  where  the  two  acts  are  iden- 
tical so  &r  as  is  material  to  the  petitioner's 
case.  (People  ex  rel.  Miller  y.  Common 
Council  of  City  of  San  Diego,  85  Cal.  369.) 

36.  Where  it  is  clearly  duty  of  board  of 
election  commissioners  to  call  and  hold  elec- 
tion, performance  of  such  duty  cannot  be  re- 
fused on  the  ground  that  there  may  not  be 
sufficient  funds  in  the  treasury  to  defray  the 
expenses.    (Gibbs  v.  Bartlett,  63  Cal.  117.) 

37.  Where  common  council  and  mayor  of 
city  have  refused  to  order  election,  as  pro- 
vided by  statute,  it  is  to  be  presumed  that 
they  refused  on  account  of  some  honest  doubt 
as  to  their  power  in  the  premises^  and  that 
they  will  proceed  to  perform  their  duty  as 
prescribea  by  the  statutory  law  immediately 
upon  being  informed  of  tne  decision  of  the 
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Bapreme  court  apholding  their  power  00  to 
do,  and  the  supreme  court  will  not  order  the 
election  and  fix  the  day  therefor  u{>on  grant- 
ing a  mandamus  to  comi>el  the  calling  of  the 
election.  (People  ex  rel.  Miller  y.  Common 
Council  of  City  of  San  Diego,  85  Cal.  369.) 

38.  The  act  of  March  19, 1889  (Stats.  1889, 
.  356),  providing  for  the  changing  of  the 
oundaries  of  cities  and  municipal  corpora- 
tions, and  the  exclusion  of  territory  there- 
from, was  intended  to  proyide  for  an  ordinary 
reasonable  change  of  the  boundaries  of  a 
city,  and  not  a  means  by  which  a  city  might 
be  practically  disincorporated ;  and  where  it 
appears,  in  a  proceeding  thereunder,  that  the 
extent  and  proportion  of  the  population 
sought  to  be  excluded  from  a  citj  would  leave 
less  than  one-half  the  population  necessary 
to  form  a  municipal  corporation,  the  right  of 
an  elector  and  property  owner  to  a  writ  of 
mandate  to  compel  the  trustees  of  the  city  to 
call  a  special  election,  for  the  purpose  of  sub- 
mitting the  question  of  the  exclusion  of  the 
territory  to  the  electors,  will  be  denied. 
(Wiedwald  v.  Dodson,  95  Cal.  450.) 

89.  Mandamus  does  not  lie  to  compel  the 
supervisors  of  a  county  to  order  a  special  elec- 
tion to  fill  vacancies  in  the  offices  of  assessor 
and  sheriff.  (People  ex  rel.  Packard  y. 
Supervisors  of  Santa  Barbara  County,  14  Cal. 

40.  Application  lor  writ  of  mandamus  to 
compel  the  board  of  supervisors  of  Yolo 
county  to  take  steps  preparatoryto  the  hold- 
ing 01  an  election  on  the  first  Wednesday  of 
September,  IS&lj  for  certain  county  officers. 
Application  denied.  McKinstry  and  Ross, 
Jj.,  dissenting ;  Morrison,  C.  J.,  expressing 
no  opinion.  (Treadwell  y.  Supervisors  ox 
Yolo  Connty,  62  Cal.  563.) 

Cited  61  Cal.  324. 

41.  Mandamus  will  not  lie  to  comi>el  board 
of  supervisors  of  county  to  canvass  election 
returns,  and  issue  a  certificate  of  municipal 
incori)oration,  when  it  appears  that  less  than 
the  required  number  of  residents  or  electors 
signed  the  petition  for  incorporation,  and  that 
notice  of  tne  election  to  determine  the  ques- 
tion of  incorporation  was  therefore  given 
without  authority  of  law.  (Page  v.  Board  of 
Supervisors  of  Los  Angeles  County,  85  Cal. 
50.) 

42.  II  the  secretary  of  state  refuses  to  es- 
timate the  votes  given  for  members  of  Con- 
gress, as  shown  in  the  records  of  the  counties 
transmitted  to  him  by  the  clerks,  and  to  issue 
a  certificate  to  the  person  having  the  highest 
number  of  votes,  he  will  be  compelled  to  do 
so  by  writ  of  mandate*  (Pacheco  v.  Beck,  52 
Cal.  3.) 

43.  Where  the  board  of  supervisors  of  a 
county  have  canvassed  the  return  of  an  elec- 
tion, and,  in  the  exercise  of  their  discretion, 
declared  the  result  of  an  election  adversely  to 
a  party  claiming  to  have  been  elected,  a  man- 
damus will  not  lie,  upon  the  application  of 
such  party,  to  compel  the  boara  to  issue  to 
him  a  certificate  of  election.  (Magee  v. 
Supervisors  of  Calaveras  County,  10  C^  376.) 
Cited  24  Cal.  127 ;  56  Cal.  250. 

Ordering  election  is  not  judicial  act.  See 
Prohibition,  32. 


Private  person,  right  to  compd  an  electkn. 
See  post.  III,  8. 

Averment  of  result  of  election,  sufficient 
of.    See  Counties,  26. 

Election  not  compelled  bj,  when.  See 
Judges,  70. 

7.  Compellitig  Mdiuittane^  into  OHiee:  Trfsng  THh 
to  or  Eligibility  to  OfSem. 

44.  Title  to  office  cannot  be  tried  upon  man- 
damus, neither  at  common  law,  nor  under  the 
statute.  (People  ex  rel.  Smith  v.  Olds,  3  Cal. 
167.) 

Cited  63  Cal.  177 ;  10  Nev.  30 ;  17  Or.  652. 

45.  The  question  of  eligibility  cannot  be 
tried  on  mandamus.  (In  re  Turner  v.  Me> 
lony,  13  Cal.  621.) 

Cited  23  Cal.  320. 

46.  If  an  office  is  filled  de  facto  a  writ  of 
mandate  does  not  lie  for  the  purpose  of  tiy- 
ing  the  title  to  it.  (Mereditn  v.  Board  of 
Supervisors,  50  Cal.  433.) 

Cited  82  Cal.  493;  17  Or.  652. 

47.  Mandamus  will  not  lie  where  the  office 
claimed  is  full,  or  against  an  incumbent  de 
facto,  unless  tne  party  be  without  remedy. 
(People  V.  Olds,  3  Cal.  167.) 

48.  A  writ  of  mandate  will  not  lie  to  com- 
pel the  board  to  admit  a  person  claiming  to 
be  a  member  thereof  in  the  place  of  an  in- 
cumbent asserting  the  right  to  the  place,  and 
actually  enjoying  its  benefits,  and  discharging 
its  duties,  with  the  assent  of  the  other  mem- 
bers of  the  board.  (Kelly  v.  Edwards,  69  Cal. 
460.) 

Cited  82  Cal.  498. 

49.  Conceding  that  the  riffht  to  an  office 
may  be  fried  by  mandamus  the  writ  will  not 
issue  unless  the  i>erson,  if  any,  in  possession 
of  the  office  is  made  a  party  to  the  proceed- 
ing.   ( Kelly  V.  Edwards,  69  Cal.  460. ) 

50.  The  application  was  for  a  writ  of  man- 
date to  compel  the  respondents,  as  members 
of  the  board  of  fire  commissioners  of  the  city 
and  county  of  San  Francisco,  to  admit  the 
petitioners  to  the  use  and  enjoyment  of  their 
respective  rights  of  office  as  alleged  members 
of  the  board.  As  to  the  petitioner  Siebe,  the 
petition  alleged  that  he  nad  been  a  member 
of  the  board,  and  that  his  term  of  office  ex- 
pired on  the  5th  of  December^  1885,  and  that 
in  anticipation  of  such  expiration  he  had 
been  elected  by  the  board  of  supervisors  of 
the  city  and  county  on  the  9th  of  Kovember, 
1885,  to  fill  the  vacancy  so  about  to  occur.  It 
did  not  appear  from  tne  petition  that  Siebe 
was  not  continuing  to  serve,  or  that  the  re- 
spondents had  prevented  him  from  acting  as 
a  member  of  the  board.  As  to  the  petitioner 
Kelly,  the  petition  alleged  that  he  had  at  the 
same  time  been  elected  by  the  board  of  super- 
visors to  fill  the  vacancy  about  to  be  caused 
by  the  expiration  of  the  term  of  one  Mason,  a 
member  of  the  board.  The  petition  failed  to 
show  that  Mason  was  not  holding  over,  or 
that  there  was  not  an  incumbent  of  the  seat 
claimed  by  Kelly.  Held,  that  the  petition 
was  insufficient.  (Kelly  y.  Edwards,  69  CaL 
460.) 

Road  oyerseer^ppointment  cannot  be  com- 
pelled by.    See  Hignways,  121. 
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To  compel  restoration  to  stock  board.  See 
Stock  and  Ezchanice  Board,  3. 

&  To  Compel  OMeors  to  Act  Mt  County  8oat 

61.  Proceeding  by  mandamus  is  proper 
remedy  to  compel  judges  to  hold  their  courts, 
and  county  o&cers  to  keep  their  offices,  at  a 
county  seat.  (Calaveras  County  y.  Brockway, 
30  Cal.  325.) 

Parties  in  mandamus  to  compel.  See  i>08t, 
243. 

9.  Cnforetng  Mct9  6/  Pn'vato  Corporations. 

52.  A  party  entitled  to  stock  in  a  private 
ooiporation  has  a  right  of  action  for  damages 
a^nst  the  corporation  for  the  refusal  of  its 
officers  to  transfer  the  stock  to  him  upon  the 
company  books,  and  mandamus  will  not  lie  to 
compel  the  transfer.  (Kimball  v.  Union 
Water  Co..  44  Cal.  173.) 

Cited  12  Nev.  107, 108;  9  Or.  44,  45. 

53.  Mandamus  is  a  proper  remedy  for  en- 
forcing the  duty  of  supplying;  water  by  a  water 
company.  (Pnce  v.  Bivergide  L.  &  I.  Co.,  56 
Cal.  431.) 

Cited  32  Cal.  55d. 

54.  A  writ  of  mandate  lies  to  compel  a  canal 
oorporation  to  construct  a  bridge  across  its 
ditch  upon  its  refusal  to  comply  with  an  order 
0f  the  board  of  BUi>ervisors  requiring  the  erec- 
tion of  the  bridge.  (0)unty  of  Fresno  y. 
Fowler  Switch  Canal  Co.,  38  Cal.  859.) 

55.  In  a  proceeding  for  mandamus  to  com- 
pel the  defendant,  a  railroad  corporation,  un- 
der the  act  of  AprU  3, 1876  (btats.  1875-76,  p. 
783),  to  furnish  to  the  commissioners  of  trans- 
portation, created  bv  that  act,  certain  in- 
formation, the  default  of  the  defendant  was 
entered  and  a  peremptory  writ  issued.  Held, 
the  writ  of  mandamus  cannot  be  granted  by 
default;  and  held,  further,  the  act  having 
been  repealed,  that  the  proceeding  should  be 
dismissed.  (People  ez  rel.  Commissioners 
of  Transportation  v.  Central  Pac.  B.  B. 
Co.,  62  Cal.  506,  cited  62  Cal.  507;  People  ex 
rel.  Commrs.  of  Transportation  y»  Central 
Pac.  R.  R.  Co.,  62  Cal.  507.) 

M  Whsn  Dotormination  of  Dofondant  Intondod 

to  bo  Final, 

66.  Where  determination  of  tribunal  is  in- 
tended to  be  final  it  cannot  be  disturbed, 
either  on  mandamus  or  in  any  other  way. 
(Fairchild  y.  WaU,  93  Cal.  401.) 

57.  The  test  for  the  issuance  of  a  writ  of 
mandamus  to  compel  a  board,  tribunal,  or 
officer  to  do  an  act'^ich  he  has  refused  to  do, 
is  not  whether  Uie  refusal  involves  the  exer- 
cise of  discretion  or  an  exercise  of  judicial 
power,  but  whether  it  was  a  determination 
whidh  the  law  intended  to  be  final ;  and  if 
not,  whetiier  there  is  a  plain,  speedy,  and 
adequate  remedy  in  the  ordinary  course. 
(Wood  v.  Strother,  76  Cal.  545.) 

58.  In  matter  in  which  county  court  has 
final  jurisdiction  and  acts,  there  is  no  remedy , 
even  if  it  acts  erroneously.  (Lewis  v.  Bar- 
day,  85  Cal.  213.) 

Determination  of  auditor,  finality  of.  See 
post,  160. 


//.  To  Judgoo  or  In  Judicial  Procoodinga, 

a.  Error  by  Court  Acting  Within  its  Juris- 

diction. 

59.  It  is  a  universal  rule  that  the  writ  of 
mandate  cannot  be  used  to  correct  the  erron 
of  a  court  in  passing  upon  questions  regularly 
submitted  to  it  in  the  course  of  a  judicial 
proceeding,  or  to  control  the  exercise  of  its 
discretion.    (Strong  v.  Grant,  99  Cal.  100.) 

60.  If  in  acting  judicially  the  court  commits 
an  error  the  remedy  is  by  appeal,  and  not  by 
mandamus.  (People  ex  rei.  Polhemus  v. 
Pratt,  28  Cal.  166.) 

61.  When  the  court  below  has  entertained 
jurisdiction  of  an  action  its  proceedings,  how- 
ever erroneous,  cannot  be  reviewed  on  an  ap- 

Slication  for  a  mandamus.    (Beguhl  v.  Swan, 
)  Cal.  411.) 
Cited  19  Nev.  94. 

62.  The  question  as  to  whether  or  not  the 
parties  to  an  action  are  entitled  to  a  trial  by 
jury  is  a  question  of  law  which  the  trial 
court  has  jurisdiction  to  hear  and  determine, 
for  error  in  the  determination  of  which  the 
party  aggrieved  has  a  sufficient  remedy  by 
appeal,  and  a  writ  of  mandate  will  not  be  is- 
sued to  compel  the  trial  court  to  grant  a  jury 
trial.  (Donohue  v.  Superior  Court,  93  Cai. 
252.) 

68.  Although  the  granting  by  a  justice's 
court  of  a  motion  for  a  continuance,  without 
any  affidavit  or  other  legal  evidence  d^ow^ing 
the  necessity  therefor,  is  error,  yet  the  com- 
mission of  such  an  error  will  not  authorise  the 
supreme  court  to  direct  the  justice  by  writ  of 
mandate  to  dismiss  the  action.  ( Whaley  v. 
King,  92  Cal.  431.) 

64.  A  writ  of  mandate  will  not  lie  to  compel 
the  superior  court,  on  the  trial  of  an  appeal 
from  the  justice's  court,  to  admit  certain  evi- 
dence which  had  been  offered  and  rejected. 
(Scott  v.  Superior  Court,  75  Cal.  114^) 

65.  Motion  for  leave  to  intervene  in  an  ac- 
tion, made  at  any  stage  of  the  proceedings, 
presents  a  judicial  question,  the  decision  of 
which  cannot  be  reviewed  or  controlled  by 
this  court  by  mandamus,  however  erroneous 
it  may  be.     (People  v.  Sexton,  37  Cal.  532.) 

66.  If  a  county  judge  renders  an  erroneous 
judjgment  in  a  matter  where  he  possesses 
jurisdiction  a  writ  of  mandate  will  not  be 
awarded  to  compel  him  to  render  a  different 
judgment.    (Cariaga  v.  Dryden,  29  Cal.  307. ) 

67.  A  judgment  rendered  by  a  court  in  a 
case  where  it  had  jurisdiction  will  not  be  dis- 
turbed by  a  writ  of  mandate,  however  er- 
roneous.   (Cariaga  v.  Dryden,  29  Cal.  307.) 
Cited  30  Cal.  246;  35  Cal.  214;  39  Cal.  411 ;  65 

Cal.  495. 

To  comi>el  court  to  recall  order  after  final 
judgment.    See  ante^  19. 

AUowing  intervention  after  judgment  or- 
dered.   S^  i)ost,  101. 

When  determination  of  court  intended  to  be 
final.    See  ante,  II,  10. 

b.  Compellinct  Proceeding  with,  Dismissal  cr 

Beinstatement  of  Causes. 

68.  A  writ  of  mandate  will  be  issued  to 
compel  a  judge  to  proceed  and  try  a  cause, 
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wben  he  refasea  to  do  ao.    (People  v.  Be  la 
Gaerra,  43  Cal.  225.) 
Cited  10  Mont.  324. 


When  the  conrt  has  refased  to  act  in  a 
case  the  question  whether  it  rightfully  bo  re- 
fused may  be  entertained.  (Beguhl  y.  Swan, 
39  Cal.  411.) 

70.  Though  a  BUi>erior  court  may  be  com- 
pelled by  mandamus  from  the  supreme  court 
to  proceed  in  regular  course  to  the  trial  of  a 
cause,  when  without  any  l^al  reason  it  re- 
fuses to  do  so,  yet  the  party  invoking  the  writ 
must  show  a  case  where  the  duty  of  the  court 
to  do  the  thing  asked  is  pure  and  simple,  and 
unmixed  with  discretionary  power  or  the 
exercise  of  judgment.  (Tomkin  y.  Harris,  90 
Cal.  201.) 

71.  In  an  action  by  the  assignee  of  an  insol- 
vent to  set  aside  a  conveyance  a  juir  was  im- 
paneled to  whom  the  issue  of  fraucf  was  sub- 
mitted, leaving  certain  other  issues  to  be  dis- 
posed of  by  the  court ;  and  the  trial  resulted 
in  a  verdict  for  the  plaintiff  on  the  issues  sub- 
mitted. Afterwards,  on  motion  of  the  defend- 
ant, the  court  made  an  order  for  a  new  trial 
of  the  issues  submitted  to  the  jurv ;  and  re- 
fused to  proceed  with  the  trial  of  the  remain- 
ing issues ;  and  an  application  was  made  to  this 
court  for  writ  of  mandamus  to  compel  him  to 
proceed.  Held,  the  facts  set  forth  in  the  peti- 
tion do  not  entitle  plaintiff  to  the  relief  prayed 
for.  (Rhodes  v.  Spencer,  62  Cal.  43.) 
Cited  81  Cal.  660. 

72.  In  an  action  for  mesne  profits,  after  a 
judgment  in  ejectment,  an  order  was  made 
stayinff  proceedings  pending  an  action  in  the 
United  States  circuit  court,  by  the  United 
States  against  the  plaintiff,  to  annul  the 
patent  upon  which  nis  title  rested.  Held, 
that  the  judgment  in  ejectment  established 
plidntiff 's  title  to  the  land  as  against  defend- 
ant, and  the  risht  to  recover  the  rents  fol- 
lowed, af  a  legal  conseciuence ;  and  that  the 
order  staying  proceedings  not  beine  an  in- 
junction, no  appeal  lies  from  it,  and  therefore 
mandamus  is  tne  proper  remedy.  (Avery  v. 
Superior  Court,  67  Cal.  247.) 

Cited  67  Cal.  428,  429. 

73.  A  superior  court  has  no  power  or  discre- 
tion to  refuse  to  try  an  action  until  judgment 
in  another  and  separate  action  in  another 
court  of  thia  state.  (Dunphy  v.  Belden,  67 
Cal.  427.) 

74.  The  principle  doea  not  apply  in  a  case 
where  a  superior  court  makes  an  order  post- 
poning a  trial  until  another  action  pending  in 
the  supreme  court,  on  appeal  from  the  same 
court,  IS  disposed  of.  Morrison,  C.  J.,  and 
Thornton,  J.,  dissenting.  (Dunphy  v.  Bel- 
den, 67  Cal.  427.) 

76.  This  court  has  no  jurisdiction  to  grant 
a  writ  of  mandate  to  compel  the  judge  of  a 
district  court  to  proceed  with  the  trial  of  an 
action  commenced  therein,  in  which  an  order 
has  been  made  by  said  district  court  directing 
the  cause  to  be  transferred  to  the  circuit  court 
of  the  United  States  for  trial,  for  the  alleged 
reason  that  the  parties  thereto  are  citizens  of 
different  states.  (Francisco  v.  Manhattan 
Ins.  Co.,  36  Cal.  283.) 
Cited  4  Nev.  447. 


76.  In  such  caae  the  subject  matter  of  said 
order  of  the  district  court  ia  within  its  juris- 
diction, and  is  not  void,  even  if  erroneous.  It 
cannot  be  reviewed  by  this  court  on  applica- 
tion for  mandamus.  Moreover,  the  par^  ag- 
grieved thereby  has  a  plain,  speedy,  and 
adequate  remeov  by  the  due  course  of  law. 
(Francisco  v.  Manhattan  Ina.  Co.,  36  Cal. 
283.) 

77.  Where  judge  below,  on  motion  for  judg- 
ment on  special  verdict,  requires  statement  of 
the  evidence,  and  the  attorney  does  not  object, 
but  fails  to  fumiah  it,  and  in  conBe<iueDce 
thereof  the  court,  on  motion  of  plaintiffs  for 
judgment  on  the  pleadings  and  verdict,  re- 
fuses to  proceed  until  such  statement  is  fur- 
nished, mandamus  will  not  lie.  (Puroell  v. 
McKune,  14  C^.  230.) 

78.  The  court  below  must  take  the  ateps  by 
it  deemed  necessary  or  proper  in  the  prem- 
ises. It  may  rehear  the  cause  on  the  plead- 
ings and  proofs,  or  possibly  it  may  require 
the  attorney  to  repare  the  statement.  (Pur- 
cell  V.  McKune,  14  Cal.  230.) 

70.  The  rulins  of  the  superior  court  in  deny- 
ing a  motion  of  the  defendant  to  dismiss  a 
criminal  proaecution,  where  the  trial  was  not 
poatponea  upon  his  application,  and  he  was 
not  Drought  to  trial  within  sixty  daya  after 
the  filing  of  an  information  againat  him,  is 
the  exerciae  of  judicial  discretion  upon  a 
judicial  question,  and  whether  right  or 
wrong,  cannot  be  reviewed  upon  an  applica- 
tion for  a  mandamua  to  compel  a  diamisaal  of 
the  criminal  action.  (Strong  v.  Grant,  99  Cal. 
100.) 

To  compel  court  to  diamiaa.  See  Attorney 
and  Cnient^  141. 

Compelling  entry  of  dismissal.  See  poet, 
99,100. 

80.  Mandamua  will  not  lie  to  compel  a 
county  judge  to  try  a  cause  on  the  ground 
that  he  has  improperly  dismissed  the  appeal 
taken  from  ajustice's  court.  (People  ex  rel. 
Wheaton  v.  Weston,  28  Cai.  639.) 

Cited  36  Cal.  214;  36  Cal.  287;  37 Cal.  684;  99 
Cal.  102 ;  4  Nev.  447 ;  19  Nev.  92. 

81.  The  countv  court  has  jurisdiction  to 
dismiss  an  appeal,  and  mandamus  will  not  lie 
to  compel  such  court  to  reinstate  a  caae  when 
the  api>eal  has  been  dismissed,  even  if  the 
court  acted  erroneously  in  dismiaaing  it. 
(Lewia  v.  Barclay,  36  Cal.  213.) 

82.  Writ  of  mandate  will  not  lie  to  compel 
8Ui>erior  court  to  reatore  to  its  calendar  a  caae 
tried  by  it  on  an  api>eal  from  a  justice's  court, 
in  which  judgment  was  rendered  without  fil- 
ing findings  of  fact.  ( Sankey  v.  Levy,  69  Cal. 
244.) 

Compelling  immediate  hearing  of  applica- 
tion to  appraise  homestead.  See  post,  II, 
11,  f. 

To  compel  decision  when  motion  to  dismiss 
pending.    See  Dismissal,  2. 

To  compel  court  to  take  jurisdiction.  See 
Estates  of  Deceased  Persons,  3. 

To  comx)el  superior  court  to  proceed  with 
trial.    See  Appeals,  3337. 

c.  Preliminary  Examination ;  Transfer  of  In- 
dictment. 

83.  Writ  of  mandate  lies  to  compel  juatica 
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of  peace  to  proceed  with  preliminary  examina- 
tion of  ft  x>er8on,  regularly  charged  with  hav- 
ing committed  a  public  offense,  arrested  and 
brought  before  him.  The  duty  of  the  pre- 
liminary examination  is  especially  enjoined 
on  the  justice  by  sections  85S-60  of  the  Penal 
Code,  and  his  refusal  to  proceed  with  the  ex- 
amination ia  not  justified  by  the  mere  state- 
ment of  the  counsel  for  the  defendant  that  an 
examination  for  ^e  same  offense  had  been 
had  before  another  magistrate,  on  which  the 
defendant  had  been  held  to  answer.  (People 
etc  ex  rel.  Hamilton  v.  Barnes,  66  Gal.  594.) 

84.  Mandamus  is  not  the  proper  remedy 
where  a  district  court  refuses  to  transfer  an 
indictment  lor  murder  pending  therein  to 
another  district  court  for  trial,  the  legislature 
having  passed  a  special  act  directing  said  court 
to  transfer  said  indictment.  (People  ex  rel. 
Smith  V.  Judge  of  the  Twelfth  District,  17 
Cal.  547.) 

Cited  18  Oal.  686;  28  Cal.  169,  641. 

d.  Issuance  of  Subpoena. 

85.  A  writ  of  mandate  will  not  lie  to  com- 
pel a  judge  of  the  superior  court  to  issue  a 
subpoena  to  certain  i>er8ons,  commanding 
them  to  appear  and  testify  before  the  register 
and  receiver  of  a  United  States  land-office,  in 
a  proceeding  before  such  officers,  involvins 
the  m;ht  to  purchase  certain  public  lands  of 
the  United  Btatei.  (Boom  y.  De  Haven,  72 
Cal.  280.) 

e.  To  Compel  Punishment  in  Contempt. 

86.  Mandamus  will  issue  to  compel  issuance 
of  attachment  for  contempt  where  the  pro- 
ceeding is,  in  substance,  a  private  right  though 
in  form  a  case  of  contempt.  (Merced  Min. 
Co.  V.  Fremont,  7  Cal.  130.) 

Cited  76  Cal.  560. 

87.  Where,  pending  a  motion  for  a  new  trial 
in  the  district  court,  the  defendants  violate 
an  injunction  previously  issued  by  said  dis- 
trict court,  this  court  wul  issue  a  mandamus 
against  the  judge  of  such  district  court,  to 
comx)el  him  to  issue  his  attachment  for  con- 
tempt.   (Ortman  v.  Dixon,  9  Cal.  23. ) 

88.  Where  the  district  court  granted  an  in- 
junction, from  the  order  grantmg  which  the 
defendant  appealed,  and  then  disobeyed  the 
injunction,  wnereupon  plaintiff  asked  for  an 
attachment  for  contempt,  which  was  refused, 
on  the  ground  that  the  appeal  sux)erseded  the 
injunction,  held,  that  a  mandamus  may  issue 
to  compel  the  district  judge  to  issue  the  at- 
tachment, the  plaintiff's  remedy  by  appeal 
being  inadequate.  (Merced  Min.  Co.  v.  Fre- 
mont, 7  Cal.  ISO.) 

Cited  8  Cal.  397:  10  Cal.  238;  67  Cal  634;  66 
Cal.  363;  68  (Jal.  605;  82  Cal.  470;  19  Nev. 
94. 

80.  Where  proceeding  for  alle£;ed  contempt 
in  violating  injunction  is  dismissed  by  the 
sui>erior  court,  on  the  ground  that  the  party 

Srooeeded  against  is  not  guilty,  a  writ  of  man- 
ate  will  not  lie  to  review  the  order  of  dis- 
missal, and  to  command  the  court  to  punish 
the  party  for  the  alleged  contempt.  (Heil- 
bron  V.  Superior  Court  of  Tulare  County,  72 
Cal.  96.) 


Not  proper  remedy  in  contempt.  See  Con- 
tempt, 109. 

Mandamus  to  comx)el  issuance  of  attach- 
ment in  contempt  lies,  when.  See  Contempt, 
81,  et  seq. 

To  coxnpel  hearing  of  application  for  dis- 
charge,   bee  Contempt,  141. 

f.  Application  to  Appraise  Land;  Appoint- 
ment of  (jommissioners. 

90.  The  sui>erior  court,  before  apx>ointing 
appraisers  to  appraise  the  homestead,  though 
not  authorized  to  allow  time  to  the  homestead 
claimant  to  file  an  answer  to  the  petition  for 
appraisement,  yet  has  discretion  to  continue 
the  hearing  of  the  application  for  a  reason- 
able time,  to  allow  the  homestead  claimant  to 
prepare  for  the  hearing.  A  continuance  of 
the  hearing  for  five  days  at  the  request  of  the 
homestead  claimant  is  not  unreasonable,  nor 
an  abuse  of  discretion,  and  mandamus  will 
not  issue  to  compel  an  immediate  hearing, 
especially  if  the  time  granted  has  expired  be- 
fore the  writ  can  issue.  The  order  allowing 
an  answer  to  be  filed  will  be  regarded  as  of  no 
consequence  upon  application  for  a  writ  of 
mandate.    (Stone  v.  licCann,  79  Cal.  460.) 

91.  If  county  jud^e  refuses  to  api)oint  com- 
missioners to  appraise  land  in  proceeding  to 
condemn  the  same  a  writ  of  mandate  will  be 
issued  compelling  him  to  do  so.  ( Lake  Merced 
Water  Co.  v.  Cowles,  81  Cal.  215.) 

g.  Reinstatement  of  Disbarred  Attorney. 

92.  Mandamus  is  proper  remedy  to  compel 
district  court  to  restore  attorney  whose  name 
has  been  stricken  from  the  rolls  bv  the  order 
of  such  court.  (People  ex  rel.  iiulford  v. 
Turner,!  Cal.  143.) 

93.  Where  an  order  has  been  made  by  the 
district  court  of  the  eighth  judicial  district, 
expelling  certain  attoruevs  from  the  bar,  on 
the  ground  that  they  had  set  at  defiance  the 
authority  of  the  court,  and  had  vilified  and 
denounced  its  proceedings,  but  no  notice  had 
been  given  of  the  charges  against  them,  and 
no  opportunitv  afforded  to  make  their  de- 
fense, held,  that  a  writ  should  issue  com- 
mandinff  the  district  court  to  vacate  the  or- 
der and  restore  the  parties.  (People  ex 
rel.  Mulford  v.  Turner,  1  Cal.  143.) 

Cited  59  Cal.  508. 

To  compel  restoration  to  practice  of  dis- 
barred attorney.  See  Attorney  and  Client, 
158. 

h.  Compelling  Judgment  of  Acquittal. 

94.  A  writ  of  mandate  will  not  be  issued  to 
com^l  a  court  to  render  a  judgment  of 
acquittal  in  a  criminal  case.  (Ex  parte  Cage, 
45  Cal.  248.) 

i.  Compelling  Entry  of  Judgment. 

96.  Whether  mandamus  is  proper  remedy 
where  court  below  refuses  to  enter  a  specified 
judgment,  as  directed  by  this  court,  query? 
(Ludlum  V.  Fourth  District  Court,  9  Cal.  7.) 

96.  A  mandamus  lies  to  comi>el  the  judge  of 
a  district  court  to  enter  judgment  on  the  re- 
port of  a  referee.    (Bussell  v.  Elliott,  2  Cal. 
245.) 
Cited  7  Cal.  133;  76  Cal.  549. 
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97.  A  mandftmiu  will  not  issae  to  compel 
the  court  below  to  enter  a  decree  upon  the  re- 
port of  ft  referee:  the  remedy  is  dy  appeal. 
(Ludlum  Y.  Fourtn  District  Court,  9  Cat.  7.) 
Cited  57  Cal.  634. 

98.  II  plaintiff  in  action  moYes  for  judgment 
of  dismissal  at  his  costs,  and  the  motion  is 
resisted  by  the  defendant,  and  denied  by  the 
court,  a  writ  of  mandate  will  not  be  issued 
commanding  the  judee  to  enter  a  judgment 
of  dismissal.  (People  ez  rel.  Polhemus  y. 
Pratt,  28  Cal.  166.) 

Cited  39  Cal.  411. 

99.  In  refusinp^  to  enter  a  judgment  of  dis- 
missal in  an  action  on  plaintiff's  motion,  the 
judffe  acts  judicially,  and  a  mandamus  does 
not  lie  to  compel  him  to  roYerse  his  decision 
and  render  a  different  one.  (P^ple  ex  rel. 
Polbemus  y.  Pratt,  28  Cal.  166.) 

100.  A  writ  of  mandate  will  issue  to  compel 
a  justice  of  the  peace  to  enter  a  judgment  of 
discontinuance.  (Anderson  y.  Pennie,  82  Cal. 
966.) 

Cited  41  Cal.  77. 

101.  If  an  action  be  tried  by  a  district  court 
without  a  jury,  and  counsel  for  the  plaintiff 
be  instructed  by  the  court  to  draw  a  judgment 
in  his  faYor,  but  before  the  judgment  was 
finally  passed  strangers  daimins  to  haYO 
succeeded  to  the  title  of  the  defenoant  moYe 
for  a  stay  of  proceedings,  and  to  be  allowed  to 
intenrene,  and  the  motion  is  allowed,  this 
court  will  not  by  mandamus  compel  the  dis- 
trict court  to  set  aside  the  order  and  enter  a 
final  judgment  in  the  case.  (People  y.  Sex- 
ton, 37  Cal.  532. ) 

Mandamus  to  compel  entry  of  judgment 
for  treble  damages  in  forcible  entry.  See 
ante,  17. 

Entry  of  judgment  for  costs  not  compiled. 
Bee  ante,  15. 

j.  Issuance  of  iczecatioiu 

102.  Clerk  of  court  may  be  compelled  by 
writ  of  mandate  to  issue  process  for  the  en- 
forcement of  a  judgment,  notwithstanding 
his  liability  on  his  official  bond  for  dami^^ 
for  a  refusal  to  do  so.  (People  ex  rel.  Carpen- 
tier  Y.  Loucks,  28  Cal.  68.) 

Cited  54  Cal.  372. 

103.  Where  the  derk  of  a  court  refuses  to 
issue  an  execution  upon  a  simple  money  judg- 
ment the  remedy  is  by  motion  in  the  proper 
court,  or  by  action  against  him,  and  not  by 
application  for  a  writ  of  mandamus.  (Fulton 
Y.  Hanna,  40  Cal.  278.) 

Cited  47  Cal.  508. 

104.  A  mandamus  will  not  lie  against  the 
clerk  of  the  district  court  to  compel  him  to 
issue  execution  on  a  money  judgment,  ren- 
dered in  the  court  of  whicn  he  is  clerk. 
(Goodwin  y.  Glazer,  10  Cal.  333.) 

Cited  11  Cal.  261 ;  40  Cal.  281 ;  47  Cal.  508. 

105.  Issuing  of  execution  by  justice  of  the 
peace  upon  a  judgment  rendered  by  him  is 
the  exercise  of  a  ministerial  function  only. 
It  is  a  duty  enjoined  by  law  as  resulting  from 
his  office,  and  one  which  he  may  be  compelled 
to  perform  by  a  writ  of  mandate.  (Hamilton 
Y.  Tutt,  65  Cal.  57.) 


Mandamus  to  compel  derk  to  issue  execvr 
tion  will  not  lie.    See  ante,  16. 

To  compel  issuance  of  execution*  See  Be- 
pleYin,  107. 

Attachment,  compdling  iasuanoe  oL  See 
Contempt,  V,  2. 

k.  Compelling  Execution  of  Writ  of  Execu- 
tion ;  DeliYery  or  Bestitution  of  Property. 

Compelling  sheriff  to  execute  writ.  See 
Sheriffs,  lY,  8,  c. 

106.  A  writ  of  mandate  will  lie  to  oompd  a 
sheriff  to  execute  a  writ  of  execution  iasued 
under  a  judgment  rendered  in  a  justice's 
court.  (North  Pacific  Coast  R.  B.  Co.  y. 
€kirdner,  79  Cal.  213.) 

107.  A  purchaser  of  property  at  an  execu? 
tion  sale,  to  whom  the  judgment  debtor  re> 
fuses  to  aeliYcr  the  property,  is  not  entitled 
to  a  writ  of  mandate  to  compel  its  deliYOiy  \ij 
the  J  udgment  debtor.  ( Gregory  y.  Blanchard, 
98  (5al.  311.) 

108.  Mandamus  will  lie  to  compel  sheriff  to 
restore  possession  of  premises,  oitlered  by  the 
supreme  court  upon  appeal  to  be  deliYered  to 
a  defendant,  who  has  been  wrongfully  dispos' 
sessed  by  agency  of  the  superior  court,  not- 
withstanding third  parties  haYO  obtained  pos^ 
session  meanwhile,  claiming  under  an  inde- 
pendent title,  ((^uan  Wo  Chung  y.  LaU' 
meister,  83  Cal.  884.) 

109.  Where  a  writ  of  restitution  has  been 
awarded,  and  the  sheriff  refuses  to  execute 
the  same,  on  the  ground  that  the  mine  is  in 
the  possession  of  certain  persons  not  parties 
to  the  suit,  who  claim  to  hold  under  tne  cor- 
poration, the  court  will  award  a  peremptory 
mandamus  against  the  sheriff  to  oompel  him 
to  execute  the  writ.  (Fremont  ▼•  Crippen, 
10  Cal.  211.) 

Cited 22 Cal.  150, 207;  28 Cal. H;  2Mont.282. 

1.  Fixing  Bond  to  Stay  Exeoation. 

110.  One  haYing  a  right  of  appeal  from  o^ 
der  refusing  to  Yacate  order  for  writ  of  posses- 
sion may  insist  upon  the  duty  of  the  court  to 
fix  the  amount  of  the  undertaking  necesssiy 
to  stay  the  operation  of  the  writ  of  posses- 
sion, under  section  945  of  the  Code  oi  CHyiI 
Procedure,  and  the  discharge  of  such  duty 
may  be  compdled  by  writ  of  mandate.  (Green 
Y.  fiebbard,  95  Cal.  39.) 

111.  Upon  application  for  a  writ  of  mandate 
to  compel  the  court  to  fix  the  amount  of  a 
bond  to  stay  execution  the  merits  of  the  rul- 
ing appealed  from  cannot  be  considered. 
(Green  y.  Hebbard,  95  Cal.  39.) 

To  compel  court  to  fix  stay  bond.  See  Ap- 
peals, 1792. 

Bond  to  stay  execution  on  appeal.  See  Ap- 
peals, 1758. 

m.  Compelling  Justice  to  Send  up  Papers  or 
to  Certify  Cause  to  Higher  ()ourt;  Mis- 
cellaneous. 

112.  Where  an  altematiYe  mandamus  was 
issued  to  a  justice  of  the  peace  to  compel  him 
to  send  up  papers  on  appeal  to  the  county 
court,  to  which  he  answered  that  his  fees  haa 
not  been  paid  or  tendered,  "prior  to  the  ser- 
Yice  of  the  alternate  writ,"  hdd,  his  answer 
is  no  defense  to  the  writ  being  made  peremp* 
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tory,  ta  the  fees  may  haTe  been  paid  Binoe 
the  Bervioe  of  the  writ.  ( People  ex  rel.  Ham- 
ilum  T.  Harris,  9  Cal.  671.) 

113.  Mandamas  will  not  issae  oommanding 
justice  to  certify  cause  pending  before  him  to 
the  district  court  for  trial,  on  the  ground 
that  the  question  to  be  tried  by  the  justice  in- 
▼olves  the  possession  of  real  proiNBrty.  In 
case  such  the  party  has  his  remedy  oy  appeal. 
(Clark  V.  Minnis,  60  Cal.  609.) 

Cited  57  Cal.  634. 

To  compel  sending  up  of  appeal  papers. 
8ee  Jurisdiction,  118,  et  seq. 

To  compel  clerk  to  certify  to  transcript. 
See  Appe^s.  1128. 

To  compel  receiTer  of  railroad  to  operate 
load.    See  ante,  14. 

To  compel  substitution  of  executor  as  party. 
See  Judgments,  556. 

To  compel  substitution  of  attorney.  See 
Attorney  and  Client,  162. 

To  compel  payment  of  aherifi's  fees  on  re- 
moval of  cause.    See  Costs,  26. 

Compelling  remoral  of  cause  by.  See  Re- 
moyal  of  Causes,  12. 

To  conipel  settlement  of  statement.  See 
Appeals,  Vl.  1,  h,  E ;  Shorthand  Beporters,  6. 

To  compel  settlement  of  statement  where 
notice  premature.    See  New  Trial,  325. 

To  compel  restitution  on  leyersal.  See 
Certiorari,  105. 

12.  MgaifiBt  Pub/ic  O&fn, 

«•  Acts  not  Pertaining  to  Office  or  Beyond 

Authority. 

114.  Mandamus  does  not  lie  to  command 
person  to  perform  act  beyond  that  enjoined 
by  law  upon  him  as  a  duty  pertaining  to  his 
office  or  position,  (Dayis  ▼.  Porter,  66  Cal. 
«58.) 

116.  When  the  board,  officer,  or  tribunal 
against  which  the  writ  of  mandate  is  asked 
has  not  the  Iwal  authority  to  perform  the  act 
required  by  the  relator  tne  writ  will  be  re- 
fused. (People  ex  rel.  Hunt  y.  Superyisors 
of  San  Francisco,  28  Cal.  429.) 

116.  Under  the  act  of  March  31, 1876,  pro- 
yiding  for  a  supply  of  water  for'  the  city  of 
Napa,  and  for  that  purpose  authorisinjg  the 
trustees  of  the  city  to  issue  bonds,  to  be  signed 
by  the  president  and  secretary  of  the  board, 
the  defendant,  who  was  also  city  clerk,  was 
elected  and  qualified  as  secretaiy,  and  was 
ordered  by  the  trustees  to  prepare  and  present 
to  the  board  a  proper  form  of  bond  to  be 
adopted  and  issued,  but  refused  to  obey. 
Held,  upon  an  application  for  a  writ  of  man- 
damus, that  the  board  had  no  power  to  elect 
or  appoint  a  secretary,  or  to  prescribe  his 
duties  or  the  duties  of  the  city  clerk,  and,  as 
the  act  required  of  the  clerk  was  not  an 
official  act  enjoined  upon  him  by  the  charter 
of  the  city,  the  application  should  be  denied. 
(City  of  Napa  y.  Kainey,  60  Cal.  275.) 

b.  Compelling  Payment  of  Official  Salary. 

117.  A  mandamus  may  issue  to  compel  the 
controller  of  state  to  account  to  a  member  of 
the  legislature,  for  the  daily  compensation 
fixed  by  law.  (Fowler  y.  Peirce,  2  Oal.  166. ) 
Cited  7  Cal.  80;  16  Cal.  46,  63;  41  Cal.  77;  80 

Cal.  224. 


118.  In  a  proceeding  for  a  writ  of  mandate 
brought  by  a  deputy  of  the  county  clerk  of 
the  city  and  county  of  San  Francinco  to  com- 
pel the  audi  lor  to  allow  his  claim  for  salary  as 
a  courtroom  or  register  clerk,  the  petition 
must  allege,  and  the  court  must  find,  that  the 
petitioner  had  been  appointed  or  assigned  to 
such  position.  An  allegation  that  he  had 
acted  in  the  capacity  and  performed  the  ser- 
yices  of  a  courtroom  or  register  clerk  is  not 
sufficient.     (Burke  y.  Edgar,  67  Cal.  182.) 

119.  Mandamus  will  not  lie  to  compel  con- 
troller to  draw  a  warrant  in  fayor  of  an  officer 
where  the  warrant  is  for  a  greater  sum  than 
the  constitution  allows  for  his  salary.  ( Smith 
y.  Kenfield,  57  Cal.  138.) 
Distinguished  64  Cal.  165. 

Payment  of  compensation  underact  of  legis- 
lature.   See  post,  III,  5. 

Compelling  payment  of  salary  where  stat- 
ute yoid.    See  Counties,  19. 

Compelling  payment  of  salary  of  officer  un- 
justly remoyed.    See  (Mces  and  Officers,  149. 

c  Against  Goyernor. 

120.  Mandamus  will  issue  to  the  goyernor 
in  certain  cases.  ( People  ex  rel.  Mc(3auley  y . 
Brooks,  16  Cal.  11.) 

Cited  18  Cal.  675 ;  30  Cal.  603 ;  32  Cal.  278 ;  39 
Cal.  210;  41  Cal.  77;  10  Or.  223. 

121.  Distinction,  from  political  considera- 
tions, between  the  goyernor  and  the  inferior 
officers  of  the  ezeoutiye  department,  as  to  the 
issuance  of  this  writ,  stated.  (People  ex  rel. 
McCauley  y.  Brooks,  16  Cal.  11.) 

122.  Courts  haVe  not  jurisdiction  to  issue 
writs  of  mandamus  to  the  goyernor.  Per 
Temple,  J.,  dissenting.  (Harpending  y. 
Haight,  89  Cal.  189.) 

128.  Courts  haying  jurisdiction  of  the  writ 
of  mandamus  may  issue  the  same  to  compel 
the  goyernor  to  perform  a  ministerial  act  re- 
quired by  law,  and  not  included  within  the 
powers  confided  to  his  discretion  by  the  con- 
stitution. (Harpending  y.  Haight,  89  Cal. 
189.) 
Cited  65  Cal.  486;  67  Cal.  133. 

124.  When  a  ministerial  duty,  affecting  a 
priyate  right,  is  specially  deyolyed  on  the 

goyernor  by  law,  wnich  the  legislature  might 
Aye  deyolyed  on  any  other  state  officer,  he 
may  be  compelled  to  perform  the  same  bv  a 
writ  of  mandate.  (Middleton  y«  Low,  30  (7al. 
606.) 
Cited  39  Cal.  210,  219. 

126.  If  land  sold  by  state  officers  was  the 

Eroperty  of  the  state,  and  all  the  acts  required 
y  taw  prior  to  the  issuing  of  the  patent  haye 
been  duly  performed  and  the  purchaser  is 
competent  to  purchase,  a  writ  of  mandate 
will  DC  issued  to  compel  the  eoyemor  to  si^ 
the  patent,  unless  the  law  nas  yested  him 
with  discretionary  powers  in  that  respect. 
(Middleton  y.  Low,  SO  Cal.  696.) 

X2B.  The  goyernor  will  not  be  compelled  by 
writ  of  mandate  to  sign  a  patent  for  land  em- 
braced in  the  sixteenth  or  thirty-sixth  section 
which  has  not  been  surveyed  by  the  United 
States  or  which  lies  withm  the  limits  of  a 
Mexican  or  Spanish  grant.  (Middleton  y. 
Low,  30  Cal.  696.) 
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127.  Under  the  foarth  Bection  of  the  act  of 
April  1, 1876  (cited  in  the  opinion),  '*  to  pro- 
vide for  a  supply  of  water  for  the  university 
and  for  the  asylum  for  the  deaf,  dumh,  and 
blind,"  the  power  to  approve  or  di8ai>prove  of 
the  appraisal,  made  under  the  act,  is  vested 
in  the  governor,  and  his  discretion  in  the 
matter  cannot  be  controlled  by  mandamus. 
(Berry man  v.  Perkins.  55  Cal.  483.) 

Cited  58  Cal.  278;  82  Cal.  308. 

d.  Against  Controller. 

128.  The  state  prison  contract  between  the 
state  and  Estill  remaining  obligatory  not 
qualified  by  any  legislation,  it  was  the  duty 
of  the  controller  upon  demand  of  relators — 
assignees  of  Estill — to  have  issued  warrants 
upon  the  treasurer  for  the  sums  claimed  under 
the  contract ;  and  the  performance  of  this  can 
be  enforced  by  mandamus.  (People  ez  rel. 
McCauley  T.  Brooks,  16  Cal.  11.) 

Cited  80  Cal.  225. 

129.  Although  act  of  legislature  directing 
controller  to  draw  his  warrant  in  favor  of  an 
individual  cannot  be  impeached  by  evidence 
aliunde,  yet,  where  facts  appear  upon  the  face 
of  the  act  showing  its  invalidity,  an  applica- 
tion for  a  peremptory  writ  of  mandate  to  the 
controller,  requiring  him  to  draw  a  warrant 
in  pursuance  of  the  provisions  of  the  act, 
should  be  denied.  (Patty  v.  Cdgan,  97  Cal. 
251.) 

180.  A  complaint  in  mandamus  against  the 
controller  is  bad  if  it  fails  to  allege  uiat  there 
is  "money  not  otherwise  appropriated  by 
law,"  out  of  which  the  compensation  in  ques- 
tion is  to  be  paid.  (Bedmng  v.  Bell,  4  Cal. 
833.) 
Cited  76  Cal.  275. 

Payment  of  official  salary.  Bee  ante,  II, 
12,  b. 

Compelling  controller  to  certify  monev  col- 
lected on  delinquent  taxes.    See  'post,  132. 

To  compel  controller  to  draw  warrant.  See 
Constitutional  Law,  159,  et  seq. 

C]!ompelling  controller  to  pay  for  support  of 
indigent  persons.    See  Poor  Laws,  1. 

e.  Against  State  or  County  Treasurer. 

131.  Monev  received  by  the  state  treasurer, 
although  collected  and  specially  appro^riatea 
under  an  invalid  act,  should  not  be  paid  into 
the  general  fund.  Accordingly,  application 
refused  for  mandamus  to  compel  the  state 
treasurer  to  pay  into  the  general  fund  money 
collected  under  the  drainage  act.  (Camron 
V.  W«il,  57  Cal.  547. ) 

132.  The  applications  were  for  writs  of  man- 
date to  comi>eI  the  respondent  John  P.  Dunn, 
as  state  controller,  to  certify,  and  the  respond- 
ent D.  J.  Oullahan,  as  state  treasurer,  to  re- 
ceive into  the  state  treasury,  certain  sums  of 
money  in  the  possession  of  the  resi)ondent 
Marsnali.  The  money  in  question  was  col- 
lected bv  him,  as  attorney  general,  in  certain 
actions  brought  by  the  state  to  recover  delin- 
quent taxes.  The  actions  were  originally 
brought  in  the  state  courts,  and  were  properly 
transferred  therefrom  to  the  circuit  court  of 
the  United  States.  The  money  was  paid  to 
the  attorney  general  l^  the  defendants  in  such 
actions,  on  account  of  the  taxes  sued  for,  in 


pursuance  of  a  ■tipnlation  of  the  parties  and 
the  mdgment  and  orders  of  the  circuit  court. 
Hela,  that  the  validity  of  the  jud^ent  and 
orders  could  not  be  reviewed  in  this  proceed- 
ing. (County  of  San  Mateo  y.  Onllahan, 
Booney  v.  Marshall,  69  Cal.  647.) 

133.  The  state  cannot  recover  its  share  of 
interest  on  delinquent  taxes,  which  had  been 
paid  out  of  the  city  and  county  treasury,  prior 
to  demand  therefor,  by  a  proceeding  in  man- 
damus against  the  auditor  and  treasurer  of 
the  citv  and  county.  An  officer  cannot  be 
compelled  to  pay  a  sum  of  mon^  by  mandate, 
unless  the  money  is  in  his  official  custody, 
legally  subject  to  the  payment  of  ^e  demand 
made  when  the  steps  are  initiated  to  enforce 
the  payment  of  such  demand  by  writ  of  man- 
date. (People  ex  rel.  Attorney  Gfreneral  v. 
Beis,  76  Cal.  269.) 

184.  Upon  the  refusal  of  the  county  treas- 
urer to  pay  a  judgment  for  injuries  caused  to 
property  by  a  riot,  mandamus  was  the  proper 
remedv.  (Bank  of  California  y.  Shaber,  55 
Cal.  322. ) 

135.  In  this  state  writ  of  mandate  wiU  not 
lie  to  compel  payment  of  money  out  of  a  fund 
which  the  law  does  not  allow  to  be  applied  to 
the  use  sought.    (Priet  v.  Reis,  98  Gal.  85.) 

136.  Mandamus  is  the  proper  remedy  to 
compel  a  county  treasurer  to  satisfy  warrants 
surrendered  for  redemption,  as  provided  by 
law.    (Day  v.  Callow,  &  Cal.  593.) 

137.  A  county  treasurer  cannot  be  com- 
pelled by  mandamus  to  pay  on  warrants, 
made  payable  out  of  a  particular  fond,  more 
money  than  there  is  in  that  fund  at  the  time 
the  mandate  issues,  and  a  judgment  whieh 
commands  him  to  pay  such  warrants  out  of 
moneys  that  may  thereafter  come  into  the 
fund,  is  erroneous.  (Day  v.  Callow,  89  Cal. 
593.) 

138.  If  board  of  water  commissioners  draws 
warrants  upon  treasurer  of  the  city,  payable 
out  of  the  "water  fund,"  and  the  fund  is  then 
derived  from  "water  rates,"  but  before  mongr 
comes  into  the  fund  to  pay  them  an  act  is 
passed  by  which  the  "water  fund  "  was  to  be 
supplied,  not  only  from  such  rates,  but  by 
taxation  on  the  land  supplied  with  water,  the 
new  "water  fund"  is  not  the  one  upon  which 
the  warrants  were  drawn,  and  manoamus  will 
not  lie  to  compel  the  treasurer  to  pay  them 
out  of  the  same.  (Dubordieu  v.  Butler,  49 
Cal.  512.) 

139.  A  mandamus  will  not  lie  against  a 
county  treasurer  to  compel  him  to  pay  in- 
terest due  on  county  bonds.  (People  ex  rel. 
Tallant  v.  Fogg,  11  Cal.  351.) 

140.  The  treasurer  of  the  city  of  Sacramento 
cannot  be  compelled  by  mandamus  to  pav  in- 
terest on  oveniue  coupons  of  the  bonds  of 
that  city  issued  under  the  act  of  1858.  (Bates 
V.  Gerber.  82  Cal.  560.) 

Cited  82  Cal.  562,  563. 

141.  The  treasurer  of  the  city  of  Sacramento 
cannot  be  compelled  by  manoamus  to  pav  in* 
terest  on  the  unpaid  interest  of  the  bonds  is- 
sued in  pursuance  of  section  37  of  the  act  of 
April  24, 1858.  Neither  that  act,  nor  the  act  of 
April  25, 1803,  imposes  upon  the  treasurer  the 
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duty  of  paying  more  than  annual  interest. 
(Davifl  V.  Porter,  66  Cal.  658.) 
Cited  82  Cal.  551,  555.  556. 

142.  The  treasurer  of  the  city  of  Sacramento 
cannot  be  compelled  by  mandamus  to  set 
apart  and  appropriate  to  the  interest  and 
sinkinff  fund  any  portion  of  the  fifty-fiye  per 
cent  of  the  revenue  derived  from  the  water 
rates,  which  had  been  previously  paid  out  of 
the  treasury  upon  warrants  drawn  by  the 
auditor,  in  payment  of  bills  which  had  been 
audited  by  the  board  of  trustees  of  the  city, 
but  which  were  not  payable  out  of  such  fund. 
(Bates  V.  Porter,  74  Cal.  224.) 
Cited  76  Cal.  275;  93  Cal.  80. 

148.  It  is  no  defense  to  a  proceeding  for 
mandamus  brought  by  an  individual  bond- 
holder that  the  interest  coupons  had  not  been 
presented  to  the  board  of  trustees  for  exami- 
nation and  audit,  nor  that  there  are  other 
bondholders  interested  in  the  fund  who  have 
not  demanded  payment.  (Meyer  v.  Porter, 
65  Cal.  67.) 

144.  Where  the  provisions  of  a  municipal 
charter  make  it  the  duty  of  the  treasurer  to 
pay  the  interest  of  certain  bonds,  when  the 
same  falls  due,  out  of  a  fund  provided  for 
that  purpose,  such  payment  is  a  duty  specially 
enjoined  by  law  upon  the  officer,  and  may  be 
enforced  by  mandamoa.  (Meyer  v.  Porter,  65 
Cal.  67.) 

145.  If  there  is  an  ordinance  of  a  dty  pro- 
hibiting the  treasurer  from  paying  dauns 
against  the  city  before  they  have  been 
audited  and  approved  hy  the  common  coun- 
cil, mandamus  will  not  he  to  compel  him  to 
pay  such  claims,  until  thus  audited  and  ap- 
proved.   (Dubordieu  v.  Butler,  49  Cal.  512.} 

146.  If  there  is  an  ordinance  of  a  city  pro- 
hibiting its  treasurer  from  payinff  any  war^ 
rant  dnwn  on  him,  unless  the  claim  upon 
-which  the  warrant  is  based  has  been  audited 
and  allowed  by  the  common  council,  man- 
damus wUl  not  lie  to  compel  the  treasurer  to 
pay  a  warrant  based  on  a  claim  which  has  not 
been  thus  audited  and  allowed.  (Dubordieu 
T.  Butler,  49  Cal.  512.) 

147.  If,  in  an  application  for  a  writ  of  man- 
date, to  oomi>el  a  couuty  treasurer  to  pay 
money,  such  treasurer  stipulates  aa  to  the 
facts,  without  the  advice  of  counsel,  and  no 
attomev  appears  for  him,  the  court  will 
order  the  proceedings  to  be  stayed  until  a 
copy  of  the  record  is  served  on  the  district  at- 
torney and  chairman  of  the  board  of  super- 
visors.   (Uhler  V.  Boyd,  41  Cal.  60.) 

148.  Api>eal  by  the  city  and  county  attorney 
from  a  mdgment  against  a  city  for  injuries 
caused  oy  a  riot  cannot  be  treated  as  a  nul- 
lity, and  that,  pending  the  appeal,  the  treas- 
urer could  not,  by  mandamus,  be  compelled 
to  MV  the  daim.  Boss,  J.,  dissenting.  (Bank 
of  Califomia  v.  Shaber,  55  Cal.  322.) 

149.  Where  a  writ  of  mandamus  is  asked 
against  a  county  treasurer,  to  compel  him  to 
pay  a  warrant  drawn  upon  nim  by  tne  auditor, 
the  treasurer  may  show  in  defense  that  the 
warrant  is  founded  upon  a  demand  not  legally 
chargeable  against  the  county,  and  upon  such 
diowing  the  writ  will  be  refused.    (Kdler  v. 
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Hyde,  20  Cal.  593 ;  Connor  v.  Morris,  28  Cal. 
447,  cited  67  Cal.  810.) 

150.  Pleadings  are  to  be  construed  most 
stronely  against  the  pleader;  and  if  the  peti- 
tion for  a  writ  of  mandate  to  a  county  treas- 
urer to  compel  a  transfer  from  the  county 

?;eneral  fund  to  a  particular  road  district 
und,  for  payment  of  a  road  overseer,  under  an 
order  of  the  supervisors,  does  not  allege  that 
the  work  done  and  money  expended  oy  the 
road  overseer  was  for  the  construction  of 
bridses,  it  must  be  assumed  that  the  alleged 
indeotedness  was  created  in  some  other  way, 
and  the  i)etition  should  be  dismissed.  (Pot- 
ter V.  Fowser,  78  Cal.  493.) 

151.  In  an  application  for  a  mandamus  to  a 
county  treasurer  to  pay  county  warrants  it  is 
sufficient  to  aver  in  the  petition,  that  the 
warrants  were  drawn  by  tne  county  auditor, 
as  it  will  not  be  presumed  that  the  auditor 
has  violated  his  duty  in  issuing  the  warrants. 
(Connor  v.  Morris,  23  Cal.  447,) 

Cited  67  Cal.  310. 

152.  In  an  application  for  a  writ  of  mandate 
to  compel  a  county  treasurer  to  pay  a  warrant 
previoudy  issued  by  the  county  auditor,  a 
petition  which  alleges  that  the  board  of  super- 
visors of  the  county  audited  and  allowed  the 
claim,  and  ordered  the  auditor  to  draw  a  war^ 
rant  for  its  amount,  and  that  the  auditor,  in 
pursuance  of  this  order,  issued,  drew,  and  de- 
livered to  the  claimant  such  warrant,  is  suffi- 
dent,  although  it  does  not  follow  the  exact 
words  of  the  statute.  (Jones  v.  Morgan,  67 
Cal.  808.) 

To  oompd  treasoxer  to  pay  judgment.  See 
ante,  18. 

Act  of  drawing  warrant  or  paying  money  la 
ministerial.    Sm  ante,  80. 

Compellins  treasurer  to  pay  flnea  to  home. 
See  Home  of  Inebriates,  1. 

Compelling  treasurer  to  pay  demand 
audited  l^  judge.    See  Judges,  29. 

1  Against  Surveyor  GeneraL 

158.  Even  if  the  courts  have  jurisdiction  to 
control  the  surveyor  general  by  mandamus 
in  the  matter  of  a  survey  of  a  county  bound- 
ary the  proceeding  does  not  involve  any  ques- 
tion of  title  to  real  property,  or  of  the  correct 
boundaries  of  land  as  oetween  private  daim- 
ants,  although  the  act  establishms  the  bound- 
ary may  refer  to  private  grants ;  out  the  sole 
question  is  as  to  the  intention  of  the  legisla- 
ture in  fixing  the  boundary  at  the  time  of 
adopting  the  line.  (County  of  San  Bernardino 
V.  Beichert,  87  Cal.  287.) 

Compelling  surveyor  general  to  obey  judg- 
ment in  land  contest.  See  Public  LAnds, 
XVn,  18. 

g.  Compelling  Assessor  to  Make  Assessment. 

154.  Mandamus  is  appropriate  remedv  to 
compd  assessor  to  assess  property  subject 
to  assessment.  (Hyatt  v.  Alien,  54  Cal.  353.) 
Cited  2  N.  Dak.  41. 

155.  Writ  of  mandate  will  be  granted  to 
compel  an  assessor  to  assess  for  taxation 
property  liable  to  be  taxed,  and  which  he 
neglects  or  refuses  to  assess.  (People  ex 
rel.  McCullough  v.  Shearer,  30  Cal.  645.) 
Cited  54  Cal.  360. 
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Taxpayer  may  compel  ABfleeament.  8ee 
poet,  ni,  8. 

h«  Again0t  Auditor. 

156.  Mandamus  will  lie  to  compel  county 
auditor  of  the  city  and  county  of  San  Fran- 
cifloo  to  audit  ancf  allow  a  demand  upon  the 
treasury  of  said  city  and  county,  after  a  de- 
cision ot  the  supervisors  allowing  the  demand 
has  been  rendered  upon  appeal  from  the  re- 
fusal of  the  auditor  to  auait  the  same  taken 
pursuant  to  section  92  of  article  6  of  the  Con- 
solidation Act,  the  decision  of  the  supervisors 
upon  such  appeal  being  expressly  made  final, 
so  far  as  the  auditing  of  the  demand  is  con- 
cerned. (Falk  y.  Strother,  84  Cal.  544.) 
Distinguished  88  Cal.  518. 

157.  The  auditor,  after  such  decision  upon 
appeal,  has  a  mere  ministerial  duty  to  per- 
form, enjoined  upon  him  by  law,  to  audit  and 
allow  such  demand,  and  can  no  longer  exer- 
cise any  discretion  in  the  premises.  (Falk  y. 
Strother,  84  Cal.  544.) 

158.  The  writ  of  mandate  is  the  proper  rem- 
edy against  an  auditor  who  refuses  to  issue  a 
county  warrant  when  directed  to  do  so  by  the 
board  of  supervisors.  An  action  on  the  audit- 
or's official  Dond  is  not  a  '*  plain,  speedy,  and 
adequate  remedy."  (Babcock  y.  Groodrich, 
47  Cal.  488.) 

159.  In  mandamus  proceeding  by  gas  com- 
pany to  compel  an  auditor  to  audit  the  super- 
visors' allowance  for  gas  furnished  the  city, 
neither  the  plaintiff  nor  the  defendant  is  at 
liberty  to  aver  or  admit  the  motive  which  in- 
duced members  to  vote  for  the  allowance  of 
the  claim  except  so  far  as  the  motive  can  be 
established  by  their  formal  and  recorded  ac- 
tion. (San  Francisco  Gaslight  Co.  y.  Dunn, 
62  CaL  580, 589.) 

160.  The  provision  of  the  Consolidation 
Act  of  San  Francisco  requiring  the  auditor  to 
examine  the  proceedings  in  relation  to  a  street 
assessment  before  countersigning  the  warrant, 
and  providing  that  he  "  must  be  satisfied  that 
the  proceedines  have  been  legal  and  fair," 
was  not  intended  to  make  the  determination 
of  the  auditor  a  final  disposition  of  the  matter  • 
and,  if  the  proceedings  were  in  accordance 
with  the  requirements  of  the  act,  mandamus 
will  issue  to  compel  him  to  countersign  the 
warrant.  (Wood  v.  Strother,  76  Cal.  545.) 
Cited  81  Cal.  547,  550;  93  Cal.  405. 

161.  The  auditor  may  be  compelled,  by 
writ  of  mandate,  to  enter  on  the  assessment- 
book  the  delinquent  taxes  of  the  preceding 
year,  even  after  the  duplicate  copy  of  the 
same  has  been  deliverea  to  the  collector. 
(People  ex  rel.  Love  v.  Ashbury,  46  Cal. 
528.) 

162.  The  collector  of  taxes  is  not  a  necessary 
party  in  an  application  for  a  writ  of  mandate 
to  compel  an  auditor  to  enter  on  an  assess- 
mentrroU  the  delinquent  taxes  of  the  preced- 
ing fiscal  year.  (People  ex  rel.  Love  v. 
Ashbury,  46  Cal.  523.) 

163.  The  auditor  of  the  city  and  county  of 
San  Francisco  can  only  draw  his  warrant  in 
satisfaction  of  a  judgment  against  the  city  and 
county  in  favor  of  the  person  to  whom  the 
board  of  supervisors  have  ordered  the  judg- 
ment to  be  paid ;  and  if  they  have  ordeied  it 


paid  to  the  plaintiff,  and  the  warrant  has  beat 
drawn  in  his  favor  by  the  auditor,  though 
after  notice  of  an  assignment  of  the  judgment, 
the  only  remedy  of  the  assignee  is  to  compel 
a  transfer  oi  the  warrant,  and  he  cannot  ob- 
tain a  writ  of  mandate  to  compel  the  auditor 
to  draw  a  warrant  in  his  favor.  The  auditcNr 
may  refuse  to  draw  an  ill^al  warrant,  but 
cannot  substitute  his  own  j&rmative  action 
for  that  of  the  board.  (Scheerer  v.  Edgar,  76 
Gal.  569.) 

164.  Averments  in  a  complaint  that  the 
orders  allowing  an  account,  and  directing  the 
auditor  to  draw  his  warrant  for  the  same, 
"  were  duly  given  and  made,"  are  sufficient 
to  show  the  jurisdiction  of  a  board  of  super- 
visors to  direct  a  county  warrant  to  be  iasoed, 
and  that  there  was  money  in  the  treasury, 
and  that  a  tax  had  been  levied,  and  that  no 
debt  had  been  created  when  the  account  was 
allowed,  which,  added  to  the  sals^es  of  the 
officers,  equaled  the  a«gr^gate  revenue.  (Bab- 
cock V.  Goodrich,  47  Cal.  488.) 

To  compel  payment  of  official  salary.  See 
ante,  11, 12.  b. 

Personal  judgment  cannot  be  rendered 
against  auditor.    See  poet,  263. 

Compelling  auditor  to  audit  demand  of 
reporter.    See  Shorthand  Reporters. 

Compelling  auditor  to  make  copy  of  ooBCgi 
ment-roU.    See  Taxation,  388. 

1.  Against  Register  of  Land-office. 

165.  Mandamus  will  not  lie  to  compel  reg- 
ister of  state  land-office  to  issue  cextificate, 
under  section  3571  of  the  Political  Code,  to  a 
purchaser  of  land  from  the  state,  who  has 
paid  the  purchase  money  and  received  a  pat- 
ent, although  the  land  may  not  have  toou 
the  property  of  the  state,  such  purchaser 
haying  acquired  the  title  of  the  United  States 
to  the  land  by  availing  himself  of  the  provi- 
sions of  the  act  of  Congress  of  the  Ist  of  March, 
1877,  entitled  "  an  Act  relating  to  indemnity 
school  selections  in  California.''  (Sullivan  y. 
Shanklin,  63  Cal.  247.) 

j.  Compelling  Sheriff  to  Execute  Deed  After 
Execution  or  Tax  Sale. 

166.  Proceedings  for  a  mandamus  tooom- 

Sel  the  execution  of  a  sheriff's  deed  to  a  re- 
emptioner,  after  sixty  days  from  the  re- 
demption, under  section  23Z  of  the  Practice 
Act,  can  oe  commenced  in  the  county  where 
the  relator  resides;  the  provision  of  the 
statute  that  actions  against  a  public  officer 
for  acts  done  by  him  in  virtue  of  his  office 
shall  be  tried  in  the  county  where  the  cause 
or  some  part  thereof  arose  applies  only  to 
affirmative  acts  of  the  officer,  oy  which,  in 
the  execution  of  process  or  otherwise,  he  in- 
terferes with  the  proi>erty  or  rights  of  third 
persons,  and  not  to  mere  omissions  or  n^lect 
of  official  duty.  (McMillan  v.  Richards,  9 
Cal.  365.) 

167.  The  proceeding  does  not  involve  the 
determination  of  a  right  or  interest  in  real 
estate.  The  relator  claims  only  an  official 
document,  the  possession  of  whicn  will  enable 
him  to  assert  any  rights  he  may  have  ac- 
quired. The  awarding  of  the  mandamus 
cannot   determine  these  rights,  or  in  any 


MANDAMUS,  H,  12, 1& 


1779 


respect  affect  the  interests  of  third  parties. 
(McMillan  v.  Bichards,  9  Cal.  S65.) 

168.  A  mandamus  will  not  lie  to  compel  a 
sheriff  to  make  a  deed  of  land  to  a  purchaser 
at  execution  sale,  who  refuses  to  pay  the  pur- 
chase money,  on  the  ground  that  ne  is  enti- 
tled to  it  as  oldest  judgment  and  execution 
creditor ;  especially  when  there  is  an  unset- 
tled contest  as  to  the  priority  of  his  lien. 
(Williams  y.  Smith,  6  Oaf.  91.) 

Cited  9  Cal.  94. 

169.  On  mandamus  against  the  sheriff  by  a 
purchaser  at  a  sheriff's  sale  of  property  as 
oelonging  to  the  city  of  San  Francisco  on 
judgment  and  execution  against  the  city  for  a 
deed,  the  yalue  of  the  interest  sold,  or  prob- 
ably the  leyiable  quality  of  the  title,  could 
not  be  inquired  into,  the  city  not  beizig  a 
party.  (People  ex  rel.  Seale  y.  JDoane,  17  (Jal. 
476.) 

170.  Mandamus  will  not  lie  to  compel  a 
sheriff  to  deliyer  a  deed  to  a  purchaser  at  a 

"  tax  sale  containing  recitals  which  are  con- 
tradicted by  the  return  of  the  tax  sale.  (Hew- 
ell  y.  Lane,  53  Cal.  213.) 
Cited  54  Cal.  523. 

171.  Mandamus  will  not  lie  to  compel  a 
sheriff  to  issue  a  certificate  and  deed  to  a  pur- 
chaser at  a  sale  for  taxes  under  an  inyalid 
assessment,  nor  where  the  petition  does  not 
ayer  that  there  was  an  assessment  and  leyy 
for  taxes,  and  that  the  same  were  unpaid.. 
(Bosworth  y.  Webster,  64  Cal.  1.) 

172.  If  officer  fails  to  make  deed  which 
complies  with  the  law  it  would  seem  that  he 
can  DO  compelled  by  mandamus  to  make  a 
proper  deed.  (Grimm  y.  0*Ck>nnell,  54  Cal. 
622.) 

Sheriff's  deed,  mandamus  to  compel  execu* 
tion  of*    See  Executions,  XI,  1. 

k.  Against  Tax  Collector. 

178.  Tax  collector  who  fails  to  pay  money 
into  treasury  at  the  time  required  oy  law  will 
be  compelled  to  do  so  by  writ  of  mandate. 
(People  ex  rel.  Loye  y.  Austin,  46  Cal.  520.) 

174.  Under  the  Beyenue  Act  of  1861  it  is 
the  duty  of  the  tax  collector  to  execute  and 
deliyer  to  a  person  paying  his  taxes  in  the 
coin  therein  designatea  a  receipt  for  the 
same,  and  the  performance  of  this  dutymay 
be  enforced  by  mandamus.  (Perry  y.  Wash- 
bum.  20  Cal.  818.) 

Cited  41  Cal.  77. 

L  To  Compel  Superintendent  of  Streets  to 
Make  STew  Assessment. 

175.  Application  by  contractors  for  street 
work  for  mandamus  to  compel  the  superin- 
tendent of  streets  to  make  a  new  assessment 
for  the  work,  which  alleges  that  payment  of 
the  preyious  assessment  was  refused  because 
of  excess  of  work,  must  clearly  set  forth  facts 
showing  that  the  preyious  assessment  was 
▼oid,  else  the  writ  should  be  refused.  (Frick 
y.  Morford,  87  Cal.  576.) 

Assessment,  compelling  issuance  of  bystreet 
superintendent.    See  Streets,  432. 

m.  To  Compel  Inspection  of  Public  Records. 

176.  A  writ  of  mandate  will  not  lie,  under 
section  1086  of  the  Code  of  Ciyil  Procedure,  to 


compel  the  custodian  of  a  public  record  to 
allow  it  to  be  inspected  by  a  citizen  of  the 
state,  unless  the  applicant  has  a  beneficial 
interest  in  its  exammation.  (Matter  of  Col- 
non  y.  Orr,  71  Cal.  43.) 

n.  Compelling   District  Attorney   to  Com- 
mence Suit. 

177.  Court  will  not  do  a  yain  or  fruitless 
thing  or  undertake  by  mandamus  what  can- 
not be  accomplished,  and  to  compel  a  district 
attorney,  agamst  his  will  and  contrary  to  his 
judgment,  merely  to  commence  an  action, 
would  be  an  idle  thing  in  the  absence  of  power 
to  compel  him  to  prosecute  it  properly  to  final 
determination.  (Boyne  y.  Kyan,  100  Cal. 
265.) 

To  compel  district  attorney  to  bring  suit. 
See  District  Attorneys,  6. 

o.  After  Expiration  of  Term  of  Office. 

178.  No  person  can  be  compelled  to  perform 
judicial  or  official  duties  unless  he  is  a  judge 
or  other  officer  at  the  time  when  the  duty  is 
required  to  be  performed.  (Leach  y.  Aitken, 
91  Cal.  484.) 

Successor  in  office  is  not  bound  by  judg- 
ment.   See  post,  270. 

/d.  Mgainut  Public  Boards. 

a.  Generally;  Compelling  Superyisors  to  Act 
on  Clauns,  Issue  Warrant,  or  Pay  Judg- 
ments. 

179.  The  writ  of  mandate  may  be  applied 
for  to  ascertain  whether  a  board,  officer,  or 
tribunal  has  the  power  to  perform  the  duty 
required  by  the  relator,  and  mandamus  is  the 
only  speedy  and  adequate  remedy  that  the 
relator  possesses  to  test  the  question  of  power. 
(People  ex  rel.  Hunt  y«  Superyisors  of  San 
Francipco,  28  Cal.  429.) 

Cited  41  Cal.  77. 

180.  Statute  dedaring  that  board  of  super- 
yisors shall  not  be  sued  in  any  action  what- 
eyer,  but  that  it  may  be  proceeded  against  by 
mandamus,  does  not  change  the  essential  na- 
ture or  office  of  the  writ  itself.  (Tilden  y. 
Board  of  Superyisors  of  Sacramento,  41  Cal. 
68.) 

181.  If  board  of  superyisors  of  county  re- 
fuse to  act  on  claim  against  the  county  pre- 
sented to  them,  for  the  reason  that  they  haye 
not  the  power  to  approye  of  it,  mandamus  is 
the  proper  action  to  determine  whether  they 
possess  such  power.  (People  ex  rel.  Hunt  y. 
Superyisors  of  San  Francisco,  28  Cal.  429.) 
Cited  66  Cal.  77. 

182.  Mandamus  could  only  compel  board  to 
act,  but  could  not  direct  their  action ;  and  the 
rejection  of  the  account  by  the  board  is  an 
action  upon  it,  which  is  all  a  mandamus 
could  require,  where  the  compensation 
claimed  in  the  account  is  not  fixed  by  law. 
(Price  y.  County  of  Sacramento,  6  Cal.  254.) 

183.  When  board  of  superyisors  haye  acted 
on  claim,  either  by  allowing  or  disallowing  it, 
a  writ  of  mandate  will  not  be  issued  to  reverse 
or  reyiew  its  judgment.  (Tilden  v.  Board  of 
Supervisors  of  Sacramento,  41  Cal.  68.) 
Cited  8  Or.  474. 

184.  Before   such   writ  can    be    properly 
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awarded  the  board  must  refuse  to  act  upon 
the  claim,  after  it  has  obtained  jurisdiction  of 
it.  (Tilden  y.  Board  of  SuperyiBora  of  Sacra- 
mento, 41  Cal.  68.) 

185.  Mandamus  directing  board  to  proceed 
and  audit  certain  accounts  of  the  relator  does 
not  necessarily  require  the  board  to  allow  the 
accounts ;  such  board  have  a  discretion  in  re- 
spect to  their  action  in  this  regard,  thoueh 
compelled  to  act  on  the  subject  matter  of  the 
claim ;  such  writ  does  not  control  or  prescribe 
the  mode,  or  determine  the  result  of  their 
action.  (People  ex  rel.  Gas  Co.  v.  Supervis- 
ors  of  San  Francisco,  11  Oal.  42.) 

186.  A  petition  for  mandamus,  to  compel 
the  president  of  the  board  of  supervisors  of 
the  city  and  county  of  Sacramento  to  draw  his 
warrant  on  the  treasurer  for  audited  claims 
a^inbt  the  city  school  fund  must  under  the 
sixty-seventh  section  of  the  Consolidation 
Act  of  1858  (Stats.  1858,  p.  287),  aver  that 
there  is  money  in  the  treasury  applicable  to 
such  claims.  The  president  has  no  power  to 
draw  the  warrant  unless  the  money  is  in  the 
treasury.  (Cramer  y.  Supervisors  of  Sacra- 
mento, 18  Cal.  384.) 

187.  Mandamus  to  board  of  supervisors  to 
issue  warrant  for  specified  sum  is  irregular; 
it  should  direct  them  to  audit  the  account, 
and  issue  warrants  accordingly.  (Tuolumne 
County  V.  Stanislaus  County,  6  Cal.  440.) 

188.  Mandamus  is  appropriate  remedy  to 
enforce  payment  of  judgment  by  the  board 
of  supervisoTS.  (People  ex  rel.  Frank  y.  San 
Francisco,  21  Cal.  668.) 

Cited  28  Cal.  431 ;  36  Cal.  604;  41  Cal.  77. 

189.  In  a  proceeding  by  mandamus  to  com- 
pel the  supervisors  of  a  county  to  ''  allow  and 
pay"  a  judgment  recovered  against  the  county 
a  defense  that  the  payment  of  the  judgment 
will  incur  an  indebtedness  and  liability  ex- 
ceeding the  income  for  the  year  cannot  be 
interpOHsed.  (Johnson  v.  Supervisors  of  Sac- 
ramento County,  65  Cal.  481.) 

Judgment  in  mandamus  to  compel  super- 
visors to  pay  judgment.    See  post,  261. 

Supervisors  are  subject  to.  See  Supervisors, 
88. 

Bedemption  of  bonds,  mandamus  to  compel. 
See  Bonds,  II,  6. 

Compelling  payment  of  interest  on  bonds. 
See  Railroads,  29. 

To  compel  payment  of  claim  against  county. 
See  Counties,  78. 

To  compel  transfer  of  funds.  See  Super- 
visors, 36. 

Ferry  franchise,  compelling  granting  of. 
Bee  Ferries,  23. 

To  compel  auditing  of  judgment.  See 
Counties,  132,  et  seq. 

b.  Compelling  Supervisors  to  Repair  High- 
way. 

190.  A  petition  for  a  writ  of  mandate  to 
compel  the  board  of  supervisors  of  a  county 
to  clear  from  obstructions  and  keep  in  repair 
a  portion  of  a  road  situated  in  the  county  is 
futally  defective  if  it  fails  to  show  that  the 
obstructed  road  had  not  been  abandoned  and 
discontinued  by  the  board.  (Peck  v.  Board 
of  Supervisors  of  Los  Angeles  County,  90  Cal. 
884.) 


191.  The  omission  of  the  petitioti  to  skate 
that  the  attention  of  the  road  commissioner 
or  road  overseer  had  been  called  to  the  alleged 
obstruction,  or  that  either  of  them  had  been 
asked  to  have  the  obstructions  removed,  as 
provided  for  in  sections  2645,  2731,  et  seq.,  of 
the  Political  Code,  renders  the  petition  in- 
sufficient. (Peck  y.  Board  of  Supervisors  of 
Los  Angeles  County,  90  Cal.  384.) 

Compelling  issuance  of  bonds  to  improve. 
See  post,  II,  13,  f. 

Parties  in  mandamus  to  repair  road.  See 
post,  244. 

Report  of  viewers,  mandamus  to  compel  ap- 
proval.   See  Highways,  86. 

c  Compelling  Board  of  Education  to  Audit 
Claims,  Build  Schoolhouse,  or  Reinstate 
Teacher. 

192.  Mandamus  will  lie  to  compel  the  board 
of  education  of  the  city  and  county  of  San 
Francisco  to  draw  its  draft  upon  the  school 
fund  to  pay  for  supplies  furnished  to  the 
schools  under  its  care,  in  pursuance  of  its 
contract  for  su<^  supplies;  and  the  remedy 
against  its  members  djt  action  for  damages  for 
neglect  of  their  duty  is  not  so  competent  to 
afford  relief  upon  the  very  subject  matter  of 
the  application,  or  so  convenient,  beneficiaU 
and  effective,  as  the  proceeding  by  mandamus, 
and  will  not,  therefore,  supersede  that  remedy. 
Paterson,  J.,  Fox,  J.,  and  Thornton,  J.,  dis- 
senting. (Raisch  y.  Board  of  Education,  81 
Cal.  542.) 

198.  It  is  no  objection  to  such  mandamus 
that  the  board  of  education  has  discretion  to 
allow  or  reject  a  claim.  It  can  only  reject  a 
claim  for  good  cause,  and  not  arbitrarily  or 
capriciously  without  semblance  of  cause. 
Wnen  the  findings  of  the  court  below,  which 
are  not  assailed,  establish  clearly  that  supplies 
were  furnished  under  a  contract  with  the 
board  of  education,  and  that  it  has  refused  to 
draw  its  draft  to  pay  for  them,  its  contract  for 
the  purchase  of  the  supplies  must  be  construed 
as  a  contract  to  draw  its  draft  upon  the  school 
fund  for  the  purchase  money,  and  not  to  pay 
money  directly,  and  a  proceeding  against  it  by 
mandamus  to  compel  the  drawix^  of  sucli 
draft  will  be  sustained.  Paterson,  J.,  Fox,  J., 
and  Thornton,  J.,  dissenting.  (Raisch  v. 
Board  of  Education,  81  Cal.  542.) 

194.  In  a  proceeding  for  a  writ  of  mandate 
to  a  board  oi  school  trustees  to  compel  them 
to  proc^d  to  rebuild  upon  the  old  site  a  school- 
building  which  had  been  destroyed  bv  fire, 
where  it  appears  that  it  was  resolved,  at  a 
meeting  of  the  electors  of  the  district,  that  the 
site  should  not  be  changed,  and  the  district 
had  been  for  a  number  of  years  in  possession 
of  the  lot,  using  it  for  school  purposes,  under 
such  circumstances  as  to  authorize  its  contin- 
ued use  for  such  purposes,  the  trustees  cannot 
raise  the  question  of  title  to  the  lot,  or  plead 
that  the  district  had  no  title  thereto,  as  a  de- 
fense to  the  proceeding.  (Eby  y.  Board  of 
School  Trustees,  87  Cal.  166.) 

195.  In  such  proceeding  evidence  tending 
to  show  the  possession  of  the  property  by  the 
school  district,  and  that  it  was  dedicated  to 
the  district  for  school  purposes,  is  admissible 
to  enable  the  court  to  ascertain  whether  or 
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not  it  should,  in  its  discretion,  grant  the  writ. 
(Eby  T.  Board  of  School  Traatees,  87  Cal. 
166.) 

196.  Mandamus  is  the  proper  remedy  to  re- 
store a  teacher  in  the  public  schools  to  a  right 

?:iven  by  express  law,  from  which  he  is  unlaw- 
ully  precluded.    (Kennedy  t.  Board  of  Edu- 
cation, 82  Cal.  488.) 

To  compel  restoration  of  teacher  to  position. 
See  Schools.  86. 

To  compel  admission,  riffht  of  defendant  to 
Bhow  true  reason.    See  Schools,  24. 

d.  Ck>mpelling  Supervisors  to  Levy  Tax. 

197.  Where  a  statute  imposes  upon  the  offi- 
cers of  a  municipal  corporation  the  duty  of 
levying  a  tax  to  pay  the  corporate  debts  such 
officers  can  be  compelled  by  appropriate  legal 
proceedings  to  discharge  the  duty.  (Underbill 
V.  Trustees  of  the  City  of  Sonora,  17  Cal.  172.) 

108.  When  legislature  makes  it  duty  of  su- 
pervisors of  coimty  to  lev^  tax  sufficient  to 
pay  the  interest  on,  and  ultimately  satisfy  the 
principal  of,  outstanding  bonds  of  the  county, 
the  board  must  fairly  exercise  its  judgment 
with  a  view  to  effect  the  end  contemplated, 
and,  if  it  refuses  to  do  so,  may  be  compelled 
by  the  writ  of  mandate.  (Robmson  v.  Super- 
▼isore  of  Butte  County,  48  Cal.  353.) 

199.  If  in  such  case  the  board  levies  a  tax 
which  its  members  know  will  not  produce  a 
sufficient  sum  it  will  be  compelled  oy  writ  ol 
mandate  to  levy  the  additional  j>ercentage  re- 
quired. (Robinson  v.  Supervisors  of  Butte 
County,  43  Cal.  353.) 

200.  Writ  of  mandate  will  lie  at  instanco  of 
board  of  commissioners  to  refund  the  indebt- 
edness of  a  city  under  the  act  of  March  25, 
1872,  to  compel  the  board  of  trustees  to  levy  a 
tax  in  accoraance  with  the  written  request  of 
the  commissioners.  (Board  of  Commission- 
ers y.  Board  of  Trustees,  71  Cal.  310.) 

County  can  be  a  relator.    See  post.  III,  8. 

Levy  of  tax  is  a  ministerial  act.  See  Pro- 
hibition, 29. 

Compelling  levy  of  tax  to  pay  bonds.  See 
Streets,  104. 

e.  Compelling  Subscription  to  Railroad. 

201.  Railroads  concern  the  public  interest 
as  matter  of  legal  judgment,  and,  where  the 
board  of  supervisors  of  a  county  are  em- 
powered to  subscribe  for  the  county  to  the 
capital  stock,  they  may  be  compelled  to  sub- 
scribe by  writ  of  mandate.  (Napa  Valley 
R.  R.  Co.  V.  Napa  County,  SO  Cal.  435.) 
Cited  44  Cal.  112. 

202.  If  county  is  compelled  by  law  to  sub- 
scribe to  the  stock  of  corporation  the  corpo- 
ration must  tender  its  books  to  the  officers  of 
the  county  and  demand  tlie  subscription  be- 
fore it  can  apply  for  a  writ  of  mandate.  (Oro- 
ville  etc.  R.  R.  Co.  v.  Plumas  County,  87  Cal. 
354.) 

Cited  76  Cal.  280;  8  Dak.  215. 

Quo  warranto  proceedings  against  corpora- 
tion are  no  defense.    See  post,  III,  9. 

L  Compelling  Issuance  of  Bonds  to  Improve 

Highways. 

203.  Act  requiring  and  empowering  board 
of  supervisors,  as  soon  as  practicable  after  its 


passage,  to  issue  county  bonds  to  raise  money 
to  be  used  in  improving  roads,  and  providing 
that  the  bonds  shall  be  sold  to  the  highest 
bidder  after  notice  given  by  publication,  and 
further  providing  that  immediately  the 
county  treasurer  shall  transfer  one-half  the 
road  fund  of  the  county  over  to  the  fund 
created  by  the  act,  to  be  repaid  by  money  de- 
rived from  the  bonds,  so  that  no  delay  mav 
occur  in  the  work,  is  mandatory,  notwithstana- 
ing  a  provision  in  the  act  giving  the  board 
power  to  reiect  all  bids  for  the  bonds.  (Peo- 
ple V.  Board  of  Supervisors,  50  Cal.  561.) 

204.  If  a  statute  allows  the  trustees  of  a 
township,  when  they  deem  it  expedient,  to 
expend  more  money  than  may  be  done  under 
the  road  laws,  in  the  improvement  of  any 
highway,  or  the  purchase  of  any  toll-road,  to 
submit  to  the  voters  of  the  township  the 
question  of  the  issuance  of  bonds  by  the 
supervisors,  by  a  proclamation  which  shall 
state  the  specific  object  for  which  the  monej 
is  to  be  exx)ended,  and  if  the  trustees  submit 
the  question  by  a  proclamation  which  does 
not  specify  the  particular  road  to  be  improved, 
or  the  particular  toll-road  to  be  purchased,  a 
writ  of  mandate  will  not  be  issued  to  compel 
the  supervisors  to  issue  the  bonds.  (Mc- 
Mahon  v.  Board  of  Supervisors  of  San  Mateo 
County,  46  Cal.  214.) 

Cited  89  Cal.  21. 

205.  People  of  the  state,  without  a  relator, 
may  bring  action  to  compel,  by  writ  of  man- 
date, the  board  of  sui>ervisors  of  a  county  to 
issue  bonds  to  raise  money  to  improve  roads, 
when  there  is  an  act  of  the  legislature  requir- 
ing the  bonds  to  be  issued.  (People  v.  Board 
of  Supervisors,  50  Cal.  561.) 

To  compel  clerk  to  issue  bonds.  See  ante, 
116. 

To  compel  issuance  of  municipal  bonds. 
See  Bonds,  n,  2. 

g.  To  Compel  Fixing  Water  Rates  or  Tolls. 

206.  By  section  1,  article  XIV.  of  the  con- 
stitution, the  duty  of  fixing  the  rates  for 
the  use  of  water  supplied  to  any  cit]f  and 
county,  or  city,  or  town,  or  the  inhabitants 
thereof,  is  imi>06ed  upon  the  board  of  supers 
visors  or  other  governing  bodv  of  such  city 
and  county,  city,  or  town,  and  the  provision  is 
both  mandatory  and  self-executing;  but,  if 
legislation  upon  the  subject  were  necessary, 
it  is  found  in  the  act  of  March  7, 1881.  Ac- 
cordingly, writ  of  mandamus  granted  com- 
manding the  defendant  to  proceiad  to  fix  the 
rates  or  compensation  to  be  collected  for  the 
use  of  all  water  supplied  by  the  plaintiff  to 
the  city  and  county  of  San  Francisco,  as 
well  as  the  inhabitants  thereof.  McKinstry, 
Thornton,  and  McKee,  JJ.,  dissenting. 
(Spring  Valley  W.  W.  v.  Board  of  Supervisors 
of  the  City  and  County  of  San  Francisco,  61 
Cal.  18.) 

Fixing  water  rates  is  judicial  act.  See  ante, 
82. 

Water  rates,  mandamus  to  compel  appoint- 
ment of  commissioner  to  fix.  See  Water 
Companies,  37. 

Fixing  water  rates  is  not  judicial  act.  See 
Prohibition,  34. 

207.  It  is  the  duty  of  the  board  of  super- 
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yiBon  of  a  county,  apon  the  applicatioii  of  a 
toll-road  corporation,  whofle  roaa  ia  within  the 
county,  to  establish  rates  of  toll,  and  they 
may  he  compelled  to  fix  rates  by  writ  of 
mandate.  (Stony  Hill  Turnpike  Road  Co.  v. 
Board  of  Supervisors  of  Placer  County,  88  CaU 
632.) 
Cited  88  Oal.  635. 

Toll,  compelling  superyisors  to  fix  rate  of. 
See  Turnpike  Companies,  41. 

h.  To  Compel  Refunding  of  Taxes  Illegally 

Collected. 

208.  The  power  to  refund  taxes  erroneously 
or  illegally  collected,  conferred  upon  the  board 
of  supervisors  of  a  county  by  section  3804  of 
the  Political  Code,  is  juaicial  in  its  nature, 
and  not  ministerial ;  and  a  writ  of  mandate 
will  not  lie  against  the  board  to  compel  them 
to  exercise  such  power  in  a  particular  way. 
(Younger  y.  Board  of  Superyisors  of  Santa 
Crus  County,  68  Cal.  241.) 

L  To  Correct  Records  of  Supervisors. 

209.  The  record  of  the  proceedings  of  the 
board  of  supervisors  is  under  the  control  of 
the  board,  and  mandamus  will  not  lie  to  the 
clerk  to  compel  him  to  correct  the  records. 
(Wigginton  y.  Markley,  52  Cal.  411.) 

J.  Answers  of  Individual  Members  of  Board. 

210.  In  a  proceeding  against  a  board  of 
supervisors,  in  its  corporate  capacity,  to  pro- 
cure a  writ  of  mandate,  the  answer  of  one  or 
more  than  one  of  the  supervisors  in  his  own 
or  their  own  name  or  names,  whether  as 
supervisors  or  otherwise,  cannot  be  regarded 
as  the  answer  of  the  board,  and,  on  motion, 
will  be  stricken  from  the  files  of  the  court. 
(People  ex  rel.  Central  Pac.  R.  R.  Co.  ▼• 
Supervisors  of  San  Francisco,  27  Cal.  655.) 

211.  In  such  case  the  answer  should  be  in 
form  the  answer  of  the  board  in  its  aggregate 
capacity.  (People  ex  rel.  Central  Pac  R.  R. 
Co.  V.  Supervisors  of  San  Frandsco,  27  CaL 
655.) 

212.  In  such  case,  if  an  answer  is  filed  in 
due  form  as  the  answer  of  the  board,  the 
presumption  is  that  it  is  the  answer  of  the 
Doard;  and  the  fact  that  it  was  sworn  to  hj 
one  member  of  the  board  does  not  make  it 
his  answer,  nor  is  it  necessary  that  such 
answer  should  aver  that  the  board,  by  resolu- 
tion, adopted  it.  (People  ex  rel.  Central  Pac. 
R.  R.  Co.  V.  Supervisors  of  San  Francisco,  27 
Cal.  655.) 

213.  In  such  case,  if  two  answers  are  filed, 
each  in  form  the  answer  of  the  board,  the 
court  may  ascertain  which  is  the  return  of 
the  majority.  (People  ex  rel.  (Central  Pac. 
R.  R.  Co.  T.  Supervisors  of  San  Francisco,  27 
Cal.  655.) 

DU.  Pleading  and  Practice  in  Relation  to* 
/.  Ru/b9  of  CM/  Praetfce  Act  Oorera, 

214.  A  proceeding  to  procure  a  writ  of  man- 
date is  a  civil  action,  and  the  general  rules  of 
the  Civil  Practice  Act  are  applicable  to  it. 
(People  ex  rel.  Central  Pac.  K.  R.  Co.  v.  Su- 
pervisors of  San  Francisco,  27  Cal.  655.) 
Cited  72  Cal.  522;  3  Col.  448;  1  Utah,  270;  2 

Utah,  150. 


215.  The  rules  of  the  Civil  Practioe  Act  mn 
applicable  to  pleadings  and  proceedings  in 
mandamus.  (People  ex  rel.  Central  Pae. 
R.  R.  Co.  Supervisors  of  San  Frandaoo,  27 
CaU  655.) 

2.  Mpplication  to  ihB  Supreme  CouH. 

216.  Averments  in  application  to  anpreme 
court  for  a  writ  of  mandate,  that  the  ques- 
tions involved  are  of  great  public  importance, 
and  are  involved  in  numerous  cases,  and  that 
a  decision  of  the  superior  court  would  not 
be  accepted  by  either  party  as  final,  and  that 
the  application  is  made  to  save  time  and  ex- 
pense, do  not  present  a  sufficient  reason  why 
the  application  should  not  be  made  to  the  su- 
perior court.  (Johnson  v.  Reichert,  77  Ckl.  34.) 

217.  The  facts,  in  an  application  to  the  su- 
preme court  for  a  writ  of  mandate  to  compel 
the  board  of  supervisors  of  a  county  to  count 
the  votes  of  certain  precincts  cast  at  an  elec- 
tion for  the  removal  of  a  county  seat,  that  the 
district  court  of  the  county  does  not  hold  a 
term  for  two  months,  that  delay  in  making 
improvements  at  the  county  seat  will  be  an 
injury,  that  it  is  the  practice  of  the  supreme 
court  to  nve  people's  cases  the  precedence, 
that  nearly  ail  the  people  of  the  county  are 
disqualified  as  jurors,  and  that  the  attorney 
general  resides  at  the  capital  of  the  state,  and 
cannot  well  attend  court  at  the  county,  are 
not  sufficient  reasons  why  the  application  for 
the  writ  should  not  be  made  to  the  district 
court  of  the  county.  (People  ex  rel.  Jackson 
▼.  Supervisors  of  Kern  County,  47  CaL  205.) 
Cited  2  Mont.  292. 

Refusal  of  court  below  to  enter  judgment  aa 
directed.    See  ante,  05. 

Application  refused  where  appeal  eziatB. 
See  post,  in,  16. 

Judgment  on.    See  post.  III.  14. 

Compelling  issuing  of  attacnment  in  con- 
tempt.   See  ante,  87. 

Referring  question  of  fact.  See  post,  m, 
18. 

Motion  for  new  trial.    See  post,  m,  16. 

8,  JuriMdietion  Over, 

218.  District  courts  have  jurisdiction  to 
issue  writs  of  mandate  regardless  of  the 
amount  involved  in  the  action.  Per  Sawyer, 
J.,  Curry,  C.  J.,  concurring.  (Cariaga  y. 
Dryden,  80  CaL  244.) 

219.  Writs  of  mandate  are  not  '*  special 
cases  "  within  the  meaning  of  article  VI, 
section  8,  of  the  constitution,  conferring  ju- 
risdiction on  county  courts.  (People  ex  reL 
Jackson  v.  Kern  County,  45  Cal.  679.) 

220.  The    act  which  attempts   to  confer 
power  on  the  county  courts  to  issue  writs  oi 
mandate  is    unconstitutional.     (People    ex 
rel.  Jackson  v.  Eem  County,  45  Cal.  679.) 
Cited  47  CaL  8. 

221.  County  courts,  under  the  statute,  have 
jurisdiction  m  proceedin^^  bv  mandamus, 
and  the  statute  is  constitutional.  (People  ex 
rel.  Jacks  v.  Day,  15  Cal.  91.) 

222.  Superior  court  has  no  jurisdiction  over 
proceedinss  by  mandamus.  (People  ex  rel. 
Hagan  v.  King,  1  Cal.  345.) 

Supreme  court,  power  of  to  issue  writs.  See 
Appeals,  I,  2. 
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Concarrent  jiiriBdiction  of  supreme  and  su- 
perior courts.    See  Writs. 

4.  Demand  of  Performance, 

223.  A  public  board  is  not  in  default  so  as  to 
subject  to  mandamus  until  after  demand  and 
refusal.  (Talcott  y»  Harbor  Oommrs.,  53  Oal. 
109.) 

224.  To  authorize  a  mandamus  it  must  ap- 
pear not  only  that  the  performance  of  the  act 
to  enforce  wnich  the  writ  is  asked  is  a  duty 
resulting  from  the  office,  trust,  or  station  of 
the  party  to  whom  the  writ  is  to  be  directed, 
but  that  the  performance  has  been  requested 
and  refused.  (People  y.  Romero,  18  Cal.  89.) 
Cited  20  Cal.  76;  37  Cal.  363;  2  Mont.  293. 

225.  It  is  an  imperative  rule  that,  before 
making  an  application  for  a  writ  of  man- 
damus, an  express  demand  or  request  must 
be  made  on  the  defendant  to  perform  the  act 
sought  to  be  enforced  by  the  writ;  and  the 
demand  should  be  definite  and  specific. 
(Price  V.  Riverside  L.  A  I.  Co.,  56  Cal.  431.) 

226.  To  authorize  a  mandamus  it  must  ap- 
pear not  only  that  the  performance  of  the  act 
to  enforce  which  the  writ  is  asked  is  a  duty 
resulting  from  the  office,  trust,  or  station  of 
the  board  or  party  to  whom  the  writ  is  to  be 
directed,  but  that  the  performance  has  been 
requested  and  refused.  (Crandall  y.  Amador 
County,  20  Cal.  72.) 

227.  It  is  doubtful  whether  an  express  and 
distinct  demand  is  necessary  prior  to  the  ap- 
plication for  a  writ  of  mandate,  where  the 
case  relates  to  the  performance  of  a  public 
duty  in  which  the  relator  has  no  private  in- 
terest ;  but  a  demand  is  substantially  averred 
by  the  general  words  ''  often  requested  and 
refused  to  be  done,"  in  the  absence  of  a  spe- 
cial demurrer.  (People  ex  rel.  Attorney  Gen- 
eral T.  Reis,  76  Cal.  269.) 

Demand  is  necessary.    See  ante,  n,  18,  e. 

5,  F/eadingo  on  Apptication. 

228.  The  answer  to  a  petition  for  a  writ  of 
mandate,  presented  to  the  supreme  court, 
may  denjr  the  allegations  of  the  petition  upon 
information  and  belief.  (People  ex  rel.  Love 
y.  Alameda  County,  45  Cal.  895.) 

229.  An  application  for  a  mandamus  set 
forth  as  the  sround  of  this  application  certain 
services,  ana  a  claim  for  compensation,  per- 
formed under  the  authority  of  an  act  of  the 
legislature,  by  plaintiff,  and  that  he  had  sub- 
mitted his  account  to  defendants  (appointed 
by  law  to  audit  and  allow  like  accounts)  to  be 
audited  and  allowed,  who  had  refused  to  act 
in  the  premises.  Defendants  demurred  to  the 
application,  and  alleged  as  ground  that  they 

*dia  not  see  fit  to  allow  the  claim  for  compen- 
sation, which  was  a  matter  of  discretion  for 
them.  Held,  that  the  eflEect  of  the  demurrer 
was  to  admit  the  truth  of  the  facts  alleged, 
and  that,  while  defendants  had  discretionary 
power  to  determine  the  amount  of  compensa- 
tion, they  cannot  be  permitted,  in  the  same 
breath,  to  admit  the  ri^ht  to  compensation, 
and  then  refuse  to  grant  it.  (Selkirk  y.  Sac- 
ramento County,  8  Cal.  323.) 
Cited  8  Cal.  397. 

290.  In  application  for  mandamus,  statute 
does  not  require  replication,  except  where,  in 


the  discretion  of  the  court,  it  is  necessary  to 
explain  or  avoid  facts  set  up  in  the  defend- 
ant's answer.    (Fowler  v.  Peirce,  2  Cal.  165.) 

Petition  for  writ  of  mandamus  to  compel 
holding  of  election.    See  ante,  II,  6. 

To  be  admitted  to  office,  when  insufficient. 
See  ante,  50. 

In  mandamus  proceedings  by  courtroom 
clerk  to  compel  payment  of  salary.  See  ante, 
II,  12,  b. 

Complaint  in'action  against  controller.  See 
ante,  U,  12,  d.  ' 

Petition  for  mandamus  against  treasurer. 
See  ante,  IV,  12,  e. 

Complaint  in  mandamus  against  auditor. 
See  ante,  164. 

Petition  to  compel  issuance  of  tax  deed. 
See  ante,  171. 

Complaint  by  street  contractors.  See  ante, 
175. 

To  compel  president  of  board  of  supervisors 
to  draw  warrant.    See  ante,  186. 

Petition  to  compel  supervisors  to  repair 
highway.    See  ante,  II,  13,  b. 

Verincation,  objection  for  want  of,  when  to 
be  taken.    See  Appeals,  2802. 

Answers  of  individual  members  of  board  of 
supervisors.    See  ante,  II,  13,  j. 

Pleading  demand,  what  sufficient.  See 
ante,  227. 

Demurrer  to  answer  to  petition,  what  ad- 
mits.   See  Pleading  and  Practice,  485. 

Motives  of  supervisors  in  allowing  claim. 
See  ante,  159. 

e.  Mdrnvit. 

281.  Affidavit  upon  which  writ  of  mandate  is 
issued  may  be  treated  as  complaint,  and  de- 
murred to  accordingly,  but  it  is  not  necessary 
that  the  affidavit  should  contain  the  title  of 
the  action  or  proceeding  in  which  it  is  made. 
(McCrary  v.  Beaudry,  67  Cal.  120.) 

282.  The  affidavit  in  this  case  examined, 
and  held  to  be  sufficient.  (McCtawry  y«  Beau- 
dry,  d^CaL  120.) 

7.  Sontioo  of  FoHHotf* 

288.  The  failure  to  serve  a  copy  of  the 
petition  and  writ  upon  the  opposite  party,  as 
required  by  rule  28  of  the  supreme  court,  is 
ground  for  dismissing  the  petition  for  the 
writ  of  mandate,  if  no  offer  is  made  to  comply 
with  the  rule.  (Coffey  y.  Grand  Council,  8y 
Cal.  867.) 

8,  Partioo. 

284.  Application  for  mandamus  must  be 
in  name  of  real  party  in  interest,  and  if  the 
name  of  the  people  is  used,  and  the  i>eople 
have  no  interest,  and  the  relator  alone  is  in- 
terested, the  writ  will  be  denied.  (People  ex 
rel.  Livingston  y.  Pacheco.  29  Cal.  210.) 
Cited  36  Cal.  605,  606;   2  Mont.  269;   2  N. 

Dak.  39. 

235.  Application  for  mandamus  to  compel 
performance  of  act  in  which  larse  number  of 
^dividnals  are  interested,  whidi  is  made  in 
the  name  of  the  people,  and  is  not  signed 
by  the  attorney  general,  but  by  an  attorney  of 
the  relator,  will  not  be  dismissed  because  not 
made  in  the  name  of  some  one  interested,  if 
the  attorney  general  unites  in  the  brief  in 
support  of  the  application.    (People  ex  reU 
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Feigoflon  t.  Supervisors  of  San  Francisco,  96 
Cal.  695.) 
Oited  6  Col.  512. 

236.  A  private  party  applying  for  a  writ  of 
mandamus  must  have  an  interest  in  the 
subject  matter  of  the  action,  which  is  distin- 
guishable from  the  mass  of  the  community. 
(Linden  y.  Alameda  Oounty,  45  Gal.  6. 
Oited  67  Cal.  133;  71  Cal.  238;  11  Nev.  229; 

distinguished  53  CaL  392;  discussed  87  Cal. 
174-77. 

237.  Where  petitioner  has  no  vested  or 
specific  interest  in  proceedings,  he  is  not 
entitled  to  the  relief  afforded  by  a  writ  of  man- 
damns.  Per  Temple,  J.,  dissenting.  (Harp- 
ending  y.  Haight,  39  Cal.  189.) 

238.  A  i>rivate  person,  whose  only  interest 
in  matter  is  fact  tnat  he  is  an  elector  in  the 
count]^,  cannot  apply  in  his  own  name  as 
plaintiff  for  a  wnt  of  mandate  to  compel  a 
board  of  supervisors  of  a  county  to  order  an 
election  for  the  people  to  vote  on  the  question 
of  the  removal  of  the  county  seat.  (Linden 
T.  Alameda  County,  45  Cal.  6.) 

239.  A  taxpayer  of  a  school  district,  whose 
children  attend  the  school,  is  a  party  "  bene- 
ficially interested,''  under  section  1086  of  the 
Code  of  Civil  Procedure,  providing  for  the  is- 
suance of  a  writ  of  mandate  ''  on  the  applica- 
tion of  a  party  beneficially  interested,''  and 
may  maintain  a  proceeding  for  a  writ  of  man- 
date to  compel  tne  board  of  school  trustees  to 
comply  with  the  instructions  of  the  electors 
as  to  the  location  of  the  schoolhouse  site. 
(£by  y.  Board  of  School  Trustees,  87  CaL 
166.) 

240.  A  taxpayer  is  "  a  party  beneficially 
interested  in  having  all  the  property  in  the 
district  assessed,  and  is  therefore  a  proper 
party  to  make  the  affidavit  for  the  issuance  of 
the  writ  of  mandamus  to  the  assessor  to  com- 
pel him  to  assess  property  subject  to  asseos- 
ment.    (Hyatt  v.  Allen,  64  Cal.  853.) 

Cited  80  CaL  366;  87  Cal.  176;  2  N.  Dak.  41; 
20  Or.  156. 

241.  A  stipulation  that  the  petitioner  has 
such  an  interest  in  the  proceedmgs  as  to  make 
him  a  proper  party  thereto  does  not  preclude 
inquiry  into  the  facts  going  to  show  the  ex- 
istence of  such  interest.  Per  Temple,  J.,  dis- 
senting. (Harpending  y.  Haight,  39  Cal.  189.) 

242.  In  an  application  for  a  writ  of  mandate 
to  compel  a  board  of  supervisors  to  levy  a  tax 
the  county  into  whose  treasury  the  money  in- 
tended to  be  raised  by  the  tax  will  go  can  be 
the  relator.  (People  ex  rel.  Contra  Costa 
County  y.  Alameda  0>unty,  26  Cal.  641.) 
Cited  71  CaL  312. 

243.  In  a  proceeding  hy  mandamus  com- 
menced by  a  county  i^;ainst  its  officers  to 
compel  them  to  hold  their  offices  at  the  county 
seat,  in  which  an  issue  arises  as  to  which  of 
two  places  voted  for  as  county  seat  received  a 
majority  of  the  votes,  one  of  the  places  voted 
for  cannot  appear  as  a  party  to  the  action. 
(Calaveras  County  v.  Brockway,  30  Cal.  325.) 

244.  The  road  overseer  is  a  necessary  party 
to  a  petition  for  a  writ  of  mandate  to  compel 
the  keeping  of  a  road  free  from  obstructions 
and  in  good  repair.  (Peck  y.  Board  of  Super- 
visors of  Los  Angeles  County,  90  Cal.  384.) 


Parties.    See  ante,  162. 

People  may  bring  without  a  relator,  when. 
See  ante,  n,  IS,  f. 

Who  may  com  pel  levy  of  tax.    See  ante,  900. 

Incumbent  of  the  office  must  be  party  to 
the  proceedings.    See  ante,  49. 

Trustee  may  apply  for  mandamus.  See 
Trusts  and  Trustees,  118. 

Compelling  admission  to  school,  parties  de- 
fendant.   See  Schools,  23. 

P.  P/#a  of  Former  McHoo  Pondimg. 

245.  The  pendency  of  proceedings  in  quo 
warranto  against  tne  persons  claiming  to 
compose  a  corporation,  to  try  their  right  to 
exercise  corporate  powers,  is  no  defense  to  an 
action  for  a  writ  of  mandate  brought  by  the 
corporation  to  compel  a  county  to  subscribe 
to  its  capital  stock  and  issue  its  bonds  there- 
for. Such  proceedings  have  no  place  in  an 
answer  as  grounds  to  procure  a  stay  of  pro- 
ceedings of  the  mandate  suit.  (Oroville  etc 
B.  R.  Co.  v.  Plumas  County,  37  Oal.  354.) 

Another  action  pending  effect  of  on  right  to 
compel  proceeding  with  triaL  See  ante,  II, 
ll.b. 

£ffect  of  prior  action  for.  See  Abatement,  24. 

10.  Aitomatiro  or  Porompforf  Writ 

246.  Where  notice  of  the  motion  for  a 
mandamus  and  a  copy  of  the  papers  on  which 
the  motion  is  founded  have  been  duly  served 
on  the  district  judge  the  supreme  court  may, 
in  its  discretion,  issue  either  an  alternative 
or  a  peremptory  writ  in  the  first  instance. 
(People  ex  reL  Mulford  v.  Turner,  1  Oal.  143.) 

Motion  for  peremptory  writ  on  the  plead- 
ings.   See  post,  in,  14. 

Peremptory,  to  compel  sheriff  to  execute  a 
writ  of  restitution*    See  ante,  109. 

//.  ConoHtuHoaaiity  ofSfatuto  Cannot  bo  Doior- 

minod  on. 

247.  The  constitutionality  of  the  act  creat- 
ing tiie  municipal  court  of  appeals  in  San 
Francisco  cannot  be  determined  in  a  proceed- 
ing by  mandamus,  the  present  supreme  court 
bemg  governed  in  regard  to  the  construction 
and  e&ct  of  the  former  constitution,  and  the 
mode  in  which  such  questions  may  be  pre- 
sented by  the  decisions  of  the  supreme  court 
created  and  existing  under  that  mstrument. 
(Davis  V.  Superior  (X»urt,  63  Oal.  581.) 

248.  Constitutionality  of  first  section  of  law 
of  1861  concerning  intelli^nce  offices  in  San 
Francisco  cannot  ro  tested  in  a  proceeding  by 
mandamus  against  the  board  of  supervisors 
to  compel  an  order  by  them  for  the  issuance 
of  a  license  to  a  person  applying  thereror 
under  said  act.  (People  ex  rel.  Hall  y.  Super- 
visors of  San  Francisco,  20  CaL  591.) 

12.  Quootiono  of  Tith,  Litigation  of  in. 

249.  The  writ  of  mandate  is  never  employed 
for  the  purpose  of  trying  titie  to  property, 
whether  the  property  be  the  right  to  land,  or 
to  an  office,  or  to  a  franchise.  (Gregory  y. 
Blanchard,  98  Cal.  311.) 

250.  The  question  of  a  county's  title  to  a 
block  of  land  on  which  it  is  erecting  a  county 
jail  cannot  be  tried  in  an  application  for  a 
writ  of  mandate  to  compel  the  auditor  to 
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iflsne  a  warrant  to  a  contractor  for  erecting  a 
oonnty  jail  on  the  land.    (Babcock  y.  Good- 
rich, 47  Cal.  488.) 
Cited  63  GaL  260;  87  Cal.  171. 

251.  Where  poesession  of  the  defendant  ap- 
pears, which  is  prima  facie  evidence  of  title, 
the  question  whether  it  is  based  upon  a  para- 
mount title  or  not  cannot  be  put  in  issue  or 
litigated  in  a  mandamus  proceeding,  nor  can 
the  defendant  ask  for  a  dismissal  of  the  pro- 
ceeding on  the  sole  ground  that  by  the  an- 
swer the  title  to  real  estate  is  put  in  issue. 
(£by  y.  Board  of  School  Trustees,  87  Gal.  166.) 

2-i2.  The  writ  of  mandate  is  not  the  pro- 
ceeding in  which  to  try  the  title  to  land. 
(Babcock  y.  Goodrich,  47  Cal.  488.) 

258.  Although  mandamus  is  not  the  appro- 
I>riate  remedy  to  determine  the  question  of 
title  to  real  estate,  where  such  title  is  directly 
in  issue,  yet  where  the  question  is  incidental 
mereljr,  and  may  affect  the  discretion  of  the' 
court  in  awarding  or  denying  the  writ,  it  is 
proper  that  the  court  should  m  satisfied  upon 
the  subject.  (£by  y.  Board  of  School  Trus- 
tees, 87  CaL  166.) 

Question  of  title,  what  is  not.  Bee  ante, 
n,  12,  f. 

Title  to  realty,  ouestion  does  not  inyolve 
when.    See  ante,  167. 

13.  QuQtHotn  of  Fact,  DtopoM'oti  of, 

254.  Upon  an  application  to  the  supreme 
court  for  a  writ  of  mandate  to  a  board  of 
supervisors  to  compel  such  board  to  csll  an 
election  to  determine  the  location  of  a  county 
seat,  if  an  issue  of  fact  as  to  the  number  of 
voters  who  signed  the  petition  for  the  election 
is  referred  to  a  district  court  for  trial,  such 
district  court  will  be  directed  to  cause  to  be 
brought  before  it,  by  appropriate  order,  the 
original  petition  to  the  board,  its  records,  and 
the  great  register  of  the  county.  (People  ex 
rel.  Love  y.  Alameda  County,  46  Cal.  396.) 

266.  If,  on  an  application  for  a  writ  of  man- 
date to  compel  a  board  of  supervisors  to  order 
an  election  to  locate  a  countv  seat,  the  answer 
denies  that  one-third  of  the  voters  whose 
names  were  on  the  great  register  signed  the 
petition  to  the  board  of  supervisors,  the  su- 
preme court  will  order  the  question  of  fact,  as 
to  whether  one-third  of  the  voters  si^ed  such 
petition,  to  be  referred  to  some  district  court 
for  trial,  and  the  verdict  upon  the  question  to 
be  certified  to  the  supreme  court.  (People  ex 
rel.  Love  v.  Alameda  County,  46  Ced.  396.) 

266.  If  a  question  of  fact  upon  issues  joined 
arises  in  a  proceeding  by  mandamus  com- 
menced in  the  supreme  court,  that  court  will 
refer  the  matter  to  a  district  court,  to  try  and 
determine  the  special  fact  in  issue,  and  return 
the  finding  to  the  supreme  court.  (Calaveras 
County  v.  Brockway,  80  Cal.  825.) 

267.  In  an  application  for  a  mandamus  to 
compel  a  district  judge  to  sign  a  bill  of  excep- 
tions, which  the  relator  alleges  he  refuses  to 
do,  and  where  the  district  judge,  in  his  answer, 
avers  that  he  has  signed  a  true  bill  of  excep- 
tions, and  that  the  one  presented  by  relator  is 
not  a  tme  bill,  held,  that  the  relator  is  not  en- 
titled to  a  jury  to  try  the  issue,  under  section 
472  of  the  Practice  Act.    (People  ex  rel.  Gal- 


vin  y.  Judge  of  Tenth  Judicial  District.  9  CaL 

19.) 

Cited  67  Cal.  636 ;  74  Cal.  190. 

What  not  considered.    See  ante,  169. 

268.  Where  an  answer  to  an  alternative 
writ  of  mandate  states  several  facts  as  defenses 
to  the  action  judgment  should  not  be  given 
until  the  issues  have  been  disposed  of.  (Gregg 
v.  Pemberton,  63  Cal.  261.) 

269.  If  the  relator,  in  proceedings  to  procure 
a  writ  of  mandate,  proceeds  bj  petition  and 
notice  for  a  peremptory  writ  without  procur- 
ing an  alternative  writ,  the  court  may  srant 
any  relief  consistent  with  the  case  made  by 
the  petition  and  embraced  within  the  issues, 
although  it  may  be  onljr  part  of  that  asked  in 
the  prayer  of  the  petition.  (People  ex  rel. 
Central  Pac.  R.  R.  Co.  y.  Supervisors  of  San 
Francisco,  27  Cal.  666.) 


j»w  Judgment,  as  well  as  preliminary  de- 
mand, should  be  tor  specific  and  certain  relief, 
such  as  defines  clearly  the  rights  of  the  plain- 
tiff, and  distinctly  fixes  the  obligation  imposed 
upon  the  defendant.  (Price  v.  Riverside  L.  St 
I.  Co.,  66  Cal.  431.) 
Cited  8  Dak.  216. 

261.  Judgment  in  mandamus  proceeding  to 
compel  supervisors  of  a  county  to  pav  a  judg- 
ment should  order  the  board  to  allow  the 
judgment,  but  not  direct  its  payment.  (John- 
son v.  Supervisors  of  Sacramento  County,  66 
Cal.  481.) 

262.  When  directed  to  person  who  acts  in 
judicial  or  deliberative  capacity  this  court  has 
no  jurisdiction  by  its  writ  of  mandate,  except 
to  compel  a  performance  of  his  official  duty  by 
acting  and  deciding  in  the  premises  to  the 
best  of  his  judgment.  (Francisco  y.  Manhat- 
ton  Ins.  Co.,  36  Cal.  283.) 

Cited  14  Nev.  339. 

263.  If  the  court  directs  a  writ  of  mandate 
to  issue  requiring  the  defendant,  as  an  auditor, 
to  issue  a  warrant  for  the  treasurer  to  pay  a 
sum  of  money  to  the  petitioner,  the  clerk  can- 
not render  a  x)ersonal  Judgment  against  the 
auditor.    (Sweeney  v.  Maynard,  62  Cal.  468.) 

264.  In  proceedings  to  procure  a  writ  of 
mandate,  a  motion  of  the  relator  for  judgment 
on  the  pleadings  is  equivalent  to  a  demurrer 
to  the  answer,  on  the  ground  that  it  does  not 
state  facts  sufficient  to  constitute  a  defense  to 
the  action.  Gbjectiona  to  the  answer  which 
are  required  to  be  taken  by  special  demurrer, 
or  by  motion  to  strike  out,  will  be  disregarded 
on  such  motion.  (People  ex  rel.  Central  Pac. 
R.  R.  Co.  y.  Supervisors  of  San  Francisco,  27 
Cal.  666.) 

266.  If ,  in  an  application  for  a  writ  of  man- 
date made  to  the  supreme  court,  the  answer 
denies  a  material  averment  in  the  complaint, 
a  peremptory  writ  will  not  be  issued  on  the 
pleadings.  (People  ex  reL  Love  v.  Alameda 
County,  46  Cal.  396.) 

266.  A  motion  for  a  peremptory  writ  of 
mandate  based  on  the  pleadings,  in  an  appli- 
cation for  such  writ  to  the  supreme  court,  to 
compel  the  board  of  supervisors  of  a  county 
to  order  an  election  for  a  county  seat  under 
sections  3976  to  5985  of  the  Political  Code, 
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will  be  denied,  if  the  answer  denies  that  one- 
third  of  the  voters  who  voted,  and  whose 
names  were  on  the  great  register  at  the  eleo- 
tion  precedins  the  presentation  of  the  petition 
to  the  board  ol  supervisors,  signed  the  petition. 
(People  ex  rel.  Love  y*  Alameda  County,  45 
Cal.  895.) 
Cited  51  Cal.  839. 

267.  A  motion  by  the  applicant  for  a  writ  of 
mandamus,  that  the  writ  issue  notwithstand- 
ing the  matters  alle$[ed  in  defendant's  answer, 
amounts  to  a  general  demurrer  to  the  answer. 
(Ward  V.  Flood,  48  CaL  36.) 

268.  When,  upon  issue  of  law  or  fact  joined, 
a  superior  court  has  adiudicated  the  merits  of 
an  application  for  mandamus  or  other  prerog- 
ative writ,  such  adjudication  is  as  conclusive 
(except  on  appeal)  upon  this  court  as  it  is 
upon  another  superior  court.  (Santa  Crus 
etc.  Co.  V.  Board  of  Supervisors  of  the 
County  of  Santa  Clara,  62  Cal.  40.) 

269.  One  having  title  to  office  of  district 
attorney,  but  not  in  possession,  is  not  bound 
by  a  judgment  in  mandamus  against  a 
board  of  sup^ervisors  to  which  he  was  not  a 
party,  requiring  the  board  to  audit  and  allow 
the  salary  of  another  in  possession  of  the  office 
without  title.  (People  ex  rel.  Dorsey  v. 
Smyth,  28  Cal.  21.) 

Cited  14  Or.  250;, 6  Utah,  89. 

270.  Where,  pending  an  application  for  a 
writ  of  manoate  to  a  countv  treasurer,  his 
term  of  office  ceases,  but  juagment  is  siter* 
ward  rendered  against  him,  and  the  writ  is- 
sued, the  judgment  and  writ  have  no  force 
against  his  successor;  and  proceedings sgainst 
such  snccessor  for  contempt  for  refusing  to 
obey  the  writ,  are  void  for  lack  of  jurisdiction. 
(Ex  parte  Tinkum,  54  Cal.  201.) 

Mandamus  cannot  be  granted  by  default. 
See  ante,  55. 

/5.  Attachment  for  Honeompfiaite^. 

271.  An  attachment  will  not  be  issued 
against  a  district  judge  for  noncompliance 
with  a  writ  of  mandamus,  by  which  he  was 
directed  to  vacate  an  order  expelling  the  re- 
lator from  the  bar,  and  reinstate  him  in  his 
office  of  attorney,  where  it  does  not  appear 
from  the  pa^rs  on  which  the  motion  for  the 
attachment  is  founded  that  any  application 
has  been  made  to  the  court  to  vacate  the  order 
as  commanded  by  the  writ  of  mandamus,  and 
where  it  appears  that^  so  far  as  the  action  of 
the  judge  m  vacation  is  concerned,  he  has,  in 
substance,  complied  with  the  command  of  the 
writ  of  mandamus ;  and  in  such  case  it  will 
not  be  deemed  a  disobedience  of  the  writ  that 
the  court  has  again  expelled  the  relator  for 
reasons  alleged  to  have  arisen  after  the  issu- 
ing of  the  writ.  (People  ex  reL  Field  v. 
Turner,  1  Cal.  188.) 

Contempt  for  disobedience  by  successor  in 
office.    See  ante,  270. 

f6.  Mew  Trial  and  Appoaf;  AfHrmance  in  Part 

272.  In  a  suit  for  mandamus  brought  in  the 
supreme  court,  where  questions  of  fact  are  re- 
ferred to  a  district  court,  a  motion  for  a  new 
trial  must  be  made  in  the  supreme  court. 
(People  ex  rel.  Thompson  v.  Hollo  way,  41  CaL 
409.) 


278.  An  order  of  a  superior  court  refusing  a 
writ  of  mandate  is  a  final  judgment,  hSm 
which  an  appeal  may  be  taken;  and,  as  a 
right  of  appeal  exists,  the  supreme  court  wiU 
not  entertain  an  original  application  for  the 
writ.  (People  ex  reL  Leverson  v.  Thompson. 
66  CaL  388.) 

274.  Judgment  may  be  affirmed  as  to  the 
mandamus  and  reversed  as  to  the  costs. 
(McBougal  V.  Roman,  2  Cal.  80.) 

275.  In  a  suit  for  a  mandamus  against  the 
treasurer  the  judgment  for  costa  was  re- 
versed, and  the  juagment  for  a  mandamus 
affirmed,  with  costs.  (McBougal  v.  Roman,  2 
Cal.  80.) 

Appeal  dismissed  on  compliance  with  writ. 
See  post.  III,  17. 
Appellate  jurisdiction  in.  See  Appeals,1, 3,  d* 
Appeal,  proceedings  in  mandamus,  how  pre- 
sented for  review.    See  Appeals,  VII,  24. 

17,  Practice  on  Compliance  With  Writ  or  Where 
Proceedinge  Terminated. 

276.  An  appeal  by  a  board  of  supervisors 
from  a  judgment  in  a  mandamus  proceeding, 
directing  them  to  levy  a  tax  for  school  pur- 
poses, will  be  dismissed  upon  motion,  where 
it  appears  that  after  the  judgment,  and  before 
the  taking  of  the  appeal,  uie  board  volun- 
tarily complied  with  the  mandate  of  the  trial 
court  by  levying  the  tax.  (San  Diego  School 
District  V.  Boara  of  Supervisors  of  Sui  Di^o 
County,  97  Cal.  438.) 

277.  A  petition  for  a  peremptory  mandate 
to  the  juoge  of  a  district  court  to  enter  the 
name  of  the  petitioner,  who  was  the  district 
attorney  of  Santa  Clara  (Dounty,  as  an  attorney 
of  record  in  a  case  pending  in  said  court,  to 
which  action  said  county  was  a  party,  will  be 
denied  where  it  appears  that  smce  the  com- 
mencement of  the  proceeding  therefor  the 
petitioner  has  ceased  to  be  said  district  at- 
torney, and  said  action  has  been  finally  dis- 
posed of  and  is  no  longer  pending  in  said 
court.    (Herrington  v.  Sawyer,  86  (&1.  289.) 

Where  act  requiring  duty  repealed,  pfo> 
Deeding  should  be  dismissed.    See  ante,  56i» 

HAJIDATORT  ACTS. 

See  Statutes,  Vm,  23. 

MAITDATORT  IHJiniCTIOirB. 

Bee  InjnncticMUi,  m,  IQi 

MA1I8LAUGHTER. 

See  Criminal  Law,  XXI,  81,  e» 

lEAHUFACTURED  ABTIOLES. 

Wananty  on  sale  of.  See  Sales,  YU,  S,  bw 

MAPS. 

1.  A  map  is  not  an  "instrument*'  which 
affecta  the  title  or  possession  of  real  property, 
within  the  meaning  of  the  recording  act,  nor 
is  it  an  instrument  which  is  to  be  executed  by 
the  party  who  prepares  it,  or  of  which  an  exe- 
cution can  be  acknowledged ;  but  it  is  suffi- 
cient if  it  be  deposited  in  the  recorder's  office, 
and  a  map  so  deposited  is  properly  referred 
to  as  being  of  '*  record  "  therein,  and  may  be 
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received  in  evidence,  even  though  it  be  not 
acknowledged.  (Oolton  Land  and  Water  Go. 
T.  SwartK,  09  Gal.  278.) 

Making  of  aa  dedication.  Bee  Dedication, 
II,  6. 

Judgment  adopting.  Bee  Mexican  Lands, 
817. 

Map  when  regarded  as  part  of  statute 
flranting  beach  and  watw  lots.  See  San 
Francisco,  274. 

Description  by  reference  to.  See  Deeds, 
YL  4;  Mexican  Lands,  34,  et  seq. 

Beference  to  in  decree.  See  Judgments,  67; 
Specific  Performance,  207,  et  seq. 

Conflict  between  map  and  survey,  survey 
controls.    See  Deeds,  175;  Surveys,  8. 

Evidence,  maps  as.  See  Evidence,  III,  6; 
Swamp  and  Overflowed  Lands,  13. 

As  evidence  of  boundary.  See  Boundaries, 
n,  8,  b. 

As  evidence  of  water  line.  See  San  Fran- 
dsoo,  257,  261. 

Evidence  to  identify.    See  Deeds,  165, 160. 

Parol  evidence   af^ting.     See  Evidence, 

vn,  8. 

Contradicting  witness  by  means  of.  See 
Witnesses,  292. 

Allowance  for.    See  Costs,  III,  4,  a. 

Becord  of  in  pencil,  effect  of.  See  Begis- 
tration.  22. 

Route  of  railroad,  filing  map  of.  See  Rail- 
roads, 42,  et  seq. 

Statute  authorising,  whether  mandatory. 
See  Statutes,  191,  et  seq. 

MARE  ISLAHD. 

Pilots  for.     See  Pilots  and  Pilotage,  8,  et  seq. 

MARttnr  COHTRACTS. 

Validity  of.    See  Contracts,  HI,  2. 

MARINE  HOSPITAL. 

Ttttetolot    See  San  Frandsoo,  169,  et  seq. 

MARUTE  UrSURAHCE. 

See  Insurance,  IIL 

MARIPOHA  BIG  TREES. 

See  Tosemite  Valley. 

MARIPOSA  STREET. 

IXscontinuance  of.    See  Streets,  64. 

MARITIME  LAW. 

See  Admiralty ;  Shipping. 
General  average.    See  General  Average. 

MARKET  STREET. 

Grant  of  easement  in.    See  Streets,  20. 

MARKET  VALUE. 

See  Eminent  Domain:  also  cross-references 

under  Value. 

The  sales  of  stock  appearing  to  have  been 
only  such  as  the  operators  could  induce  their 
neighbors  and  acquaintances  to  take  at  low 
and  varying  rates,  held,  that  such  transac- 
tions did  not  give  a  market  value  to  the  stock, 
(flu  V.  Bynum,  65  Cal.  459.) 


Evidence  as  to.  See  Evidence,  IX,  18,  a; 
Replevin,  86. 

Inventory  as  evidence  of  value  of  land.  See 
Executors  and  Administrators,  125, 170. 

Reports  of  stock  exchange  board.  See  Evi- 
dence, 194. 

Goodwill  as  element  of  value.  See  Good- 
wiU. 

Prevailing  market  rates,  meaning  of.  See 
Contracts,  189. 

Rental  value  as  criterion  of.  See  Evidence, 
689. 

MARKSMEH. 

Signing  by  mark.    See  Contracts,  I,  2,  b. 
Signature  to  will  by  mark.    See  Wills,  IV. 
Signing  bill  or  note  by  mark.    See  Bills  and 
Notes,  II,  8. 

MARRIAGE  ASD  DIVORCE. 

I.  Promise  to   Marry  and  Aetloa  for 
Rreaeh  of. 

U.  Marrlaire. 

1.  What  C<mstiiuU9  and  Evidence  of. 

2.  VcUidUyof;  Action  to  AnnuL 

in.  Divorce. 

1.  Grounds  of. 

a.  Adultery. 

b.  Extreme  Cruelty. 

c  Habitual  Intemperance. 

d.  Desertion. 

e.  Neglect  and  Failure  to  Provide. 

2.  Condonation. 
8.  BecriminaHon* 
i.  Actions  for. 

a.  Jurisdiction;  Residence. 

b.  Power  to  Grant  Divorce  Under 

Mexican  Law. 

e.  Nature  of. 
d.  Venue. 

o.  PleadiuKS. 

f.  Cross-complaint  in. 

g.  Service  of  Summons  by  Pablica* 

tion. 

h.  Parties. 

i.  Dismissal  of. 

J.  Evidence;  Confessions;  Corrobo> 
ration. 

k.  Manner  of  Trial;  Bef erring  Case; 
Practice  on ;  Fees  of  Referee. 

L  Special  Issues  in. 
m.  Collusion;  Contract  on  Consid- 
eration of  Abandonment  oi  De- 
fense. 

n.  Divorce  a  Mensa  et  Thoro. 

0.  Judgments,  Findings,  and  Ap- 

8.  Counsel  Fees. 
8.  Alimony. 

a.  Power  to   Grant;    Jurisdiction 

Over. 

b.  Amount  of;  Discretion  as  to. 

c  Time  of  Making  Allowance ;  No- 
tice of ;  Pending  AppeaL 

d.  Allowance  in  Gross. 

e.  What  Issues  not  Tried  or  Con- 

sidered on  Application. 

1.  Duration  of;  Effect  of  Judgment 

on;  Permanent  Alimony;  Al- 
lowance From    Future  Earn- 
ing. 
g.  Modification  of  Order;  Appeal. 


1788 


MARRIAGE  AND  DIVORCE,  I,  U,  L 


h.  Enforoement  of  Order  Allowing. 
y«  Division  o/ Property. 

a.  Juriadiction  Over, 

b.  Enjoining  Duspoeition  Pending 

Controversy. 
e.  Pleadings  in  Relation  to* 
d.  Property,  how  Awarded ;  Dispo- 
sition of  Homestead, 
a  8ale  of  Property  and  Confirma- 
tion oL 
L  Stipulation  as  to  Property;  Ref- 
ormation of  Decree. 
g.  Appeal  from  Decree. 
•  Silence  of  Decree  of  Divorce  as 
to;  Action  for  Division  After 
Divorce. 
B*  Custody  and  Maintenance  of  Chil- 
dren. 
IT*  Xalntenanee  Without  Divorce* 
See  Husband  and  Wife. 

Bigamy.    See  Criminal  Law,  XXI,  10. 

Marriage,  effect  on  statute  of  limitations. 
See  Sutute  of  limiutions,  VHI,  8. 

Separation,  agreements  between  husband 
and  wife  for.    See  Husband  and  Wife,  1, 6,  d. 

Executrix,  marriage  of.  See  Executors  and 
Administrators,  V,  8. 

Wills,  revocation  of  by  marriage.  See 
Wills,  XIL 

Condition  as  to  divorce  in  bequest.  See 
Wills,  XI,  16. 

Marriage,  whether  part  performance  tak- 
ing case  out  of  statute.  See  Statute  of  FnCuds, 
99,  et  seq. 

Marriage  of  master  with  slave  manumits 
slave.    See  Slavery,  12. 

Marriage  as  a  consideration.  See  Fraudu- 
lent Conveyances,  27. 

Perjury  in  procuring  marrii^e  license.  See 
Criminal  Law,  2530. 

Stipulation  of  attorneys,  effect  of  on  powers 
of  court.    See  Stipulations,  21. 

Divorce,  suit  for  does  not  destroy  trust  rela- 
tion.   See  Husband  and  Wife,  46. 

Mortgaged  property,  appointing  receiver  to 
collect  rents  and  pay  alimony.  See  Mort- 
gages, 367. 

I.  Promise  to  Marry  and  Aetlon  for  Breach 

of. 

1.  A  promise  to  marry,  made  in  considera- 
tion of  an  agreement,  on  the  part  of  tiie 
woman,  to  continue  an  immoral  and  illegal 
relation  toward  the  promisor  is  void*  (Boig- 
neres  v.  Boulon,  64  Cal.  146.) 

2.  In  an  action  for  breach  of  promise  of 
marriage  the  plaintiff  testified,  in  effect,  that 
the  defendant  promised  to  marry  her  it  she 
would  surrender  her  person  io  him,  and  that 
she  thereupon  consented.  Held,  Uiat  the 
promise  was  void  on  account  of  the  immo- 
rality of  the  consideration.  (Hanks  v.  Naglee. 
54  Cal.  51.) 

Cited  64  Cal.  147. 

8.  In  an  action  for  breach  of  a  contract  of 
marriage,  after  the  plaintiff  has  given  testi- 
monv  tending  to  prove  the  contract,  she  may, 
for  the  purpose  of  enhancing  damages,  prove 
that  she  announced  the  fact  of  her  engage- 
ment to  her  friends,  and  invited  them  to  at- 
tend the  wedding.  (Reed  y.  Clark,  47  Cal. 
194.) 


4.  In  an  action  for  breadi  of  contract  of 
marriage,  if  there  is  evidence  as  to  the  pecu- 
niary condition  of  the  defendant,  the  jury 
may  take  it  into  consideration  in  estimating 
damages.    (Reed  y.  Clark,  47  Cal.  194.) 

5.  In  an  action  for  the  breach  of  the  con- 
tract of  marriage,  the  jury  may  look  beyond 
the  contract  itself,  in  assessing  damages,  and 
may  give  the  injured  party  compensation  for 
injury  to  the  feelings,  affections,  and  wounded 
pnde,  as  well  as  the  loss  of  mairiage.  (Reed 
V.  Clark,  47  Cal.  194.) 

Cited  16  Or.  282,  289. 

6.  Where,  in  an  action  for  breach  of  prom- 
ise of  marriage  the  defendant  does  not,  eil^er 
in  his  answer  or  by  his  testimony,  attack  the 
chastity  of  the  plaintiff,  it  is  error  for  the 
court  to  instruct  the  jury  that  "if  the  de- 
fendant has  undertaken  to  rest  his  defense, 
in  whole  or  in  part,  on  the  bad  character  or 
improper  conduct  of  the  plaintiff,  and  ftuled 
in  Lis  proof,  the  jury  may  consider  this  as  an 
aggravation  of  dunages.'^  (Powers  ▼•  Wheat- 
ley,  46  Cal.  lis.) 

Cited  16  Cr.  289. 

7.  In  an  action  for  breach  of  promise  of 
marriage,  the  interposition  of  a  defense  that 
the  character  of  the  plaintiff  is  unchaste,  even 
if  unsuccessful,  ought  not,  per  se,  to  aggravate 
the  damaiEes,  unless  it  is  interpoeed  in  bad 
faith,  from  malice,  wantonness,  or  reckless- 
ness.   (Powers  T.  Wheatley,  46  Cal.  113.) 

8.  If,  in  an  action  for  breach  of  contract  of 
marriage,  the  defendant  attompte  to  prove 
that  the  plaintiff  has  been  guilty  of  miscon- 
duct with  other  men,  and  the  jury  are  satis- 
fied, from  the  whole  evidence,  that  the  tes- 
timony was  offered  in  bad  faith,  and  that  the 
plaintiff  was  innocent,  they  may  take  the 
matter  into  consideration  in  the  enhancement 
or  aggrayation  of  damages.  (Reed  y.  Clark, 
47  Cal.  194.) 

9.  In  an  action  for  breach  of  promise  of 
marriage,  where  the  record  discloses  no  evi- 
dence tendinff  to  show  any  improper  motive 
on  the  part  of  the  defendant  in  entering  into 
the  alleged  contract  of  marriage  with  the 
plaintiff,  it  is  prejudicial  error  for  the  court  to 
mstruct  the  jury  that  '*  a  man  whoentov  into 
a  contract  of  marriage  with  improper  motives, 
and  then  ruthlessly  and  unjustifiably  breaks 
it  off,  does  a  wrong  to  the  woman,  for  which 
she  is  entitled  to  exemplary  damages,"  as  such 
instruction  assumes  and  intimates  to  the  jury 
that  there  was  evidence  tending  to  show  im- 
proper motives.  (Moore  y.  Hopkins,  8S  CaL 
270.) 

Breach  of  promise,  acknowledging  release. 
See  Acknowledgments,  61. 

Breach  of  promise,  effect  of  on  marriage 
settlement.    See  Husband  and  Wife,  64. 

Action  for  breach  of  promise,  summons  will 
not  support  default,  wnen.    See  Default,  64. 

II«  Marriage. 
/.  What  Conetftufee,  and  £ridonc0  of. 

10.  Marriage  is  a  civil  contract,  and  no  form 
is  necessary  for  its  solemnization.  Where 
parties  are  able  to  contract,  an  open  avowal  of 
the  intention,  and  an  assumption  of  the  rela- 
tive duties  which  it  imposes,  are  sufficient  to 
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render  it  valid  and  binding,    (Graham  t. 

Bennet,  2CaL503.) 

Cited  75  Cal.  25,  77 ;  4  Utah,  229. 

11.  Prior  to  the  adoption  of  the  Civil  Code 
in  this  state  consent  alone  constituted  mar- 
riage, and  the  law  was  correctly  expressed  in 
the  maxim.  Concensus,  non  concnbitus,  facit 
nuptias.  The  contract,  per  verba  de  nituro 
cum  subsequento  copula,  is  onl^r  evidence  of 
marriage,  as  proving  the  requisite  matrimo- 
nial consent.    (White  v.  White,  82  Cal.  427.) 

12.  A  marriage  is  sufficiently  established 
if  there  is  evidence  of  a  marriage  in  the  pres- 
ent, and  also  a  contract  per  verba  de  future, 
cum  copula.  (Estate  of  McCausla&d,  52  Cal. 
568.) 

Cited  82  Cal.  438. 

IS.  Proof  that  man  and  woman  had  co- 
habited together  for  long  time  as  husband 
and  wife,  had  mingled  in  society  as  such,  and 
represented  each  other  as  such,  is  admissible 
for  the  purpose  of  proving  a  marriage,  and,  in 
the  absence  of  evidence  to  the  contrary,  oon- 
dnsive  as  such^  in  all  cases,  except  in  actions 
of  crim.  oon.,  divorce,  indictments  for  bigamy, 
and  like  cases,  where  the  marriage  is  the 
foundation  of  the  claim  to  be  enforoM.  (Peo- 
ple V.  Anderson,  26  Cal.  129.) 

14.  An  offer  to  prove  that  a  man  and 
woman  lived  together  as  husband  and  wife 
is  not  an  offer  to  prove  their  marriage.  (Kelly 
v.  Murphy,  70  CaL  560.) 

15.  Living  tojgether  as  man  and  wife  is  not 
marriage,  nor  is  an  agreement  so  to  live  a 
contract  of  marriage.  (Letters  t.  Cady,  10 
Cal.  538.) 

Cited 26 Cal.  188;  70 Cal. 564. 

16.  Where  the  plaintiff  averred  in  her  com- 
plaint, in  a  suit  brought  for  her  distributive 
share  of  the  estate  of  an  alleged  deceased 
husband,  that  the  deceased  made  proposals  of 
marriage  to  her,  which  she  accepted,  and 
consented  to  live  with  him  as  his  true  and 
lawful  wife,  and  that,  in  accordance  with  his 
wishes,  she  thenceforth  lived  and  cohabited 
with  him  as  hia  wife,  always  conducting  her- 
self as  a  true,  faithful,  and  affectionate  wife 
should  do,  held,  that  these  were  insufficient 
averments  of  the  existence  of  a  marriage,  and 
that  the  facts  averred  were  only  prima  facie 
evidence  of  marriage.  (.Letters  v.  Cady,  10 
CaL  533.) 

Cited  7  Nev.  172. 

17.  Where  a  man  and  woman  cohabit  to- 
gether^  and  he  promises  to  marry  her,  and  a 
child  IB  born  to  them,  but  she  afterwards 
leaves  him  because  he  does  not  permit  the 
marriage  ceremony  to  be  performed,  and  lives 
with  another  man,  the  facts  do  not  constitute 
a  marriage.    (Estate  of  Beverson,  47  Cal.  621. ) 

18.  Under  section  55  of  the  Civil  Ckxie  it  is 
not  necessarv  to  the  validity  of  a  marriase, 
not  attended  by  a  solemnization,  that  the 
present  consent  to  marry  should  be  followed 
Dy  a  public  mutual  assumption  of  marital 
rights  and  duties.  A  present  consent  to  marry, 
followed  by  a  consummation,  is  sufficient  to 
constitute  the  marriage.  (Sharon  v.  Sharon, 
75  Cal.  1.) 

19.  The  mere  fact  that  parties  who  have 
agreed  to  become  husband  and  wife  thereafter 


have  sexual  intercourse  is  not  sufficient  of 
itself  to  show  a  consummation  of  the  marriage, 
or  that  thev  have  assumed  toward  each  other 
marital  rights,  duties,  and  obligations,  within 
the  meanmg  of  section  55  of  the  Civil  (Dode. 
Thornton^  J.,  dissents  on  ground  of  former 
adjudication.  (Sharon  v.  Sharon,  79  Cal.  633.) 
Cited  89  Cal.  50;  99  Cal.  288.) 

20.  Whether,  giving  full  credit  to  it,  the  evi- 
dence proves  a  mutual  assumption  bv  the  par- 
ties of  marital  rights,  duties,  and  obligations 
is  a  question  of  law,  and  not  a  question  of  the 
weight  of  evidence.  (Sharon  v.  Sharon,  79 
Cal.  633.) 

21.  A  finding  that  the  plaintiff  and  defend- 
ant lived  and  cohabited  together  in  the  way 
usual  with  married  people,  and  that  they 
assumed  toward  each  other  marital  riehts, 
duties,  and  obligations,  is  not  sustained  by 
evidence  that,  after  executing  a  contract  of 
marriage,  they  secretly  occupi^  the  same  bed, 
concealed  the  fact  that  such  a  contract  had 
been  executed,  or  that  they  were  husband  and 
wife,  and  held  themselves  out  to  the  public  as 
single  and  unmarried  people,  occupied  sepa- 
rate dwelling-places,  had  no  common  home, 
and  in  all  things  conducted  themselves  toward 
tibe  public  as  unmarried  people.  Thornton^  J., 
dissents  on  ground  of  former  adjudication. 
(Sharon  v.  Sharon,  79  Cal.  633.) 

22.  The  words  "marital  rights,  duties,  or 
obligations,"  contained  in  section  55  of  the 
Civil  Code,  which  provides  that  consent  to 
marriage  "  must  be  followed  by  a  solemniza- 
tion, or  by  a  mutual  assumption  of  marital 
rights,  duties,  or  obligations,"  refer  to  such 
rights,  duties,  and  obligations  as  arise  from 
the  contract  of  marriage,  and  constitute  its 
object,  and  embrace  wl^t  the  parties  to  the 
contract  mutually  agree  to  perform  toward 
each  other  and  to  society.  (Kilburn  v.  Kil- 
bum,  89  Cal.  46.) 

Cited  99  CaL  288. 

23.  The  mutual  agreement  of  the  parties  to 
live  together  in  the  professed  relation  of  hus- 
band and  wife  is  essential  to  create  a  contract 
of  marriage,  and  the  contract,  when  made, 
imposes  upon  the  i>arties  to  it  the  obli^tion 
to  ao  so ;  and  there  can  be  no  assumption  or 
entering  upon  the  discharge  of  the  duty  or 
obligation^  within  the  meaning  of  section  55 
of  the  Civil  Code,  without  the  cohabitation  of 
the  parties  consenting  to  a  present  marriage. 
(Kilbum  V.  KUbum,  89  Cal.  46.) 

24.  In  an  action  for  a  divorce,  where  the 
evidence  shows  that,  after  the  parties  had 
consented  to  a  marriage  without  solemniza- 
tion, there  was  no  cohabitation,  and  nothing 
to  indicate  to  the  community  that  they  had 
assumed  the  marriage  relation,  a  finding  that 
the  contract  of  marriage  was  followed  hy  a 
mutual  assumption  of  marital  rights,  duties, 
and  oblijBrations  is  not  sustained  by  the  evi- 
dence.    (Kilbum  V.  Kilburn,  89  Cal.  46.) 

25.  Consent  to  marry  is  not  enough  under 
section  55  of  the  Civil  Code.  It  must  be  fol- 
lowed by  solemnization  or  a  mutual  assump- 
tion of  marital  rights,  duties,  and  obligations. 
(Cohabitation  is  a ''  living  together  as  husband 
and  wife,"  and  will  amount  to  a  consumma- 
tion or  mutual  assumption  of  marital  rights, 
duties,  and  obligations ;  but  sexual  intercourse 
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in  the  manner  osual  with  man  and  mistresa, 
and  without  living  together  as  husband  and 
wife,  will  not  amount  to  such  consummation. 
Thornton,  J.,  dissents  on  ground  of  former 
adjudication.  (Sharon  y.  Sharon,  79  Cal.  63S.) 

26.  The  validity  of  a  written  marriage  oon~ 
tract,  otherwise  valid  as  a  consent  to  marryt 
is  not  affected  by  a  covenant  therein  by  one 
of  the  parties  that  the  contents  of  the  writing 
and  its  existence  shall  be  kept  secret  for  a 
certain  time  after  its  execution,  unless  the 
other  party  shall  see  fit  to  make  it  known. 
(Sharon  v.  Sharon,  79  Gal.  633.) 

27.  An  agreement  between  a  man  and  a 
woman  to  become  husband  and  wife,  made 
per  verba  de  prsesenti,  is  not  invalidated  by 
the  fact  that  it  contains  a  collateral  promise 
by  one  of  the  parties  not  to  make  the  mar- 
riage known  until  a  future  date,  without  the 
consent  of  the  other.  (Sharon  v.  Sharon,  75 
Oal.  1.) 

28.  If  a  man  and  woman  cohabit  together 
as  husband  and  wife,  and  are  held  and 
reputed  by  their  neighbors  and  friends  as 
married  persons,  they  are  presumed  to  have 
entered  into  marriage.  Oohabitation  and  re- 
pute do  not  make  marriage,  but  are  merely 
items  of  evidence  from  which  it  may  be  in- 
ferred that  a  marrii^  has  been  entered  into. 
The  facts  in  evidence  must  be  such  as  to 
justify  the  inference  that  matrimonial  con- 
sent nad  been  interchanged  between  the  par- 
ties.   (White  V.  White,  82  Cal.  427.) 

29.  It  is  only  in  cases  where  the  question  of 
a  public  offense  is  involved,  that  consent  to 
marriage  cannot  be  proved  by  evidence  of 
cohabitation  and  repute  of  marriage,  and  the 
exception  proceeds  upon  the  ground  that  the 
presumption  of  marriage,  without  proof  of 
actual  marriage,  cannot  overcome  the  stronger 
presumption  of  innocence.  Such  evidence  is 
admissible  to  show  marriage,  in  an  action  for 
divorce  upon  the  ground  of  mere  adultery, 
which  does  not  constitute  a  public  offense. 
(White  V.  White,  82  Cal.  427.) 

80.  In  suit  for  divorce,  on  the  ground  of 
adultery,  the  marriage  will  not  be  inferred 
from  matrimonial  cohabitation,  with  the  rep- 
utation of  being  married  persons,  if  the  re- 
sult of  such  inference  be  to  prove  defendant 
guilty  of  bieamy.  In  such  cases  actual  mar- 
riage must  DO  proven.  (Case  v.  Case,  17  Cal. 
598.) 

Cited  26  Cal.  188;  82  Cal.  447,  450;  82  Cal. 
449;  89  Cbl.  51;  99  Cal. 289;  4  Utah,  229. 

81.  The  cohabitation  of  a  man  and  woman 
not  shown  to  have  been  in  its  origin  illicit  is 
presumed  lawful ;  but  the  law  mil  presume 
intercourse  from  cohabitation,  and  if  the  in- 
tercourse was  illicit  from  the  beginning,  in 
the  absence  of  evidence  from  which  a  change 
to  the  matrimonial  relation  may  be  inferred, 
the  illicit  relation  is  presumed  to  continue, 
until  the  contrary  appears.  This  presumption 
is  rebuttable,  whether  it  be  regarded  as  a  pre- 
sumption of  Law  or  of  fact.  (White  v.  White, 
82  Cal.  427.) 

82.  A  change  from  illicit  to  licit  or  matri- 
monial relations  may  occur,  and  be  satisfac- 
torily established,  although  the  precise  time 
or  occasion  cannot  be  clearly  ascertained ;  pro- 


vided there  is  no  impediment  to  marriage,  and 
the  subsequent  conduct  of  the  parties  shows 
a  general,  undivided,  and  uniform  habit  and 
repute,  from  which  it  may  be  inferred  that 
they  had  interchanged  the  requisite  matri- 
monial consent.  The  repute  which,  with  co- 
habitation, will  be  proof  of  marria^  most  be 
uniform  and  general,  and  not  divided  and 
singular,  and  cannot  be  established,  except 
by  the  open,  undisguised,  and  undoubted 
acts  of  the  parties,  which  are  visiUe  to  out- 
siders. But  the  law  does  not  require  a  formal 
introduction  by  the  husband  of  the  woman  as 
his  wife  to  each  member  of  the  social  drde 
into  which  they  go.  It  is  sufficient  if  his  con- 
duct is  such  as  to  justi^  her  reception  in  snch 
circle  as  his  wile.  (White  v.  White,  82  OaL 
427.) 


I,  mere  cohabitation  is  not  proof  oi 
See  Criminal  Law,  1334. 

(Consent  followed  by  mutual  assumption  of 
marital  rights.  See  Criminai  Law,  1331,  at 
sea. 

Marriage,  erroneous  instruction  as  to,  when 
not  prejudicial.    See  Appeals,  2107. 

(Consent,  marriage  under  a^s  of,  subsequent 
cohabitation.    See  Criminal  Law,  1832. 

88.  In  an  action  in  which  a  homestead  right 
is  asserted,  in  which  an  issue  ol  fact  is  made 
as  to  the  marriage  of  (he  parties  claiming  to 
be  husband  and  wife,  the  declarations  of  the 
alleged  wife,  to  the  effect  that  she  is  not  mar- 
ried, are  admissible  in  evidence.  (Poole  v. 
Genazd,  9  Cal.  598.) 

84.  But  where  such  evidence  is  offered  sim- 
ply to  prove  the  fact  that  a  writing  was  made 
in  reference  to  the  matter  in  controvere^, 
without  stating  the  contents  of  the  same,  it  is 
not  admissible.  (Poole  v.  Gkmrd,  9  OaL 
593.) 

85.  Where,  in  an  action  of  divorce  by  hus- 
band against  his  wife,  she  sets  up  among  other 
things  that  he,  at  the  time  of  their  marriage, 
was  the  husband  of  one  Frances  B.,  and  asks 
a  decree  declaring  the  marriage  null,  and  to 
prove  the  marriage  with  Frances,  reads  in 
evidence  a  letter  fiom  plaintiff  to  her.  held, 
that  assuming  this  letter  affords  proof  of  the 
marriage  witn  Frances,  it  is  not  conclasive 
proof  of  the  facts  recited ;  it  is  but  the  admia- 
sion  of  plaintiff;  and  other  and  contradictory 
proof  bein^  in  evidence,  and  the  jury  bating 
found  the  issue  on  this  i>oint  against  defend- 
ant, this  court  will  not  interiere.  (Fuller  v. 
FuUer,  17  Cal.  605.  > 

86.  Whether  in  such  case,  marriage  of  nlain- 
tiff  with  Frances  can  be  proved  by  a  letter 
from  plaintiff  admitting  the  fact,  query? 
(Fuller  ▼.  Fuller,  17  Cal.  605.) 

87.  Where  the  defendant  claimed  to  be  the 
wife  of  the  thief,  and  therefore  not  guilty  of 
receiving  the  stolen  goods  from  him,  her  ad- 
mission of  a  former  marriage,  and  refusal  to 
disclose  tixe  name  of  her  former  husband,  and 
her  failure  to  show  a  dissolution  of  the  former 
marriage  by  death,  divorce,  or  disappearance, 
are  sufficient  to  discredit  her  naked  statement 
that  she  was  a  single  woman  at  the  date  she 
claimed  to  have  been  married  to  the  thief, 
and  are  sufficient  to  sustain  an  implied  find- 
ing of  the  jury  against  a  lawful  marriage  be- 
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tween  her  ind  the  thief.    (People  ▼•  Willard, 
92  Gal.  482.) 

38.  In  an  action  against  a  hnshand  for  med- 
ical servioee  render£l  to  his  wife,  where  it  ap- 
pears that  the  parties  had  been  regularly 
married,  and  for  a  number  of  years  afterward 
lived  together  as  husband  and  wife,  until  they 
learned  that  the  divorce  of  the  husband  from 
his  former  wife  was  invalid,  but  the  only  evi- 
dence as  to  the  divorce  was  hearsa]^,  called 
out  on  cross-examination,  the  conclusion  that 
the  parties  were  in  fact  husband  and  wife  ia 
not  overcome,  and  the  granting  of  a  nonsuit 
ia  erroneous.  (Gerlach  v.  Turner,  89  Oal. 
446.) 

Marriaffe,  sufficient  proof  of  •  BeeCrimmal 
Law,  18S4,  et  seq. 

Declarations  in  will  to  prove  marriage.  See 
Evidence,  332,  et  seq. 

Evidence  of  mamaee  in  prosecution  for 
adultery.    See  Criminal  Law,  1163. 

Marriage,  jurisdiction  of  supreme  court  over 
actions  to  establiah.    See  Appeals,  I,  8,  b. 

2»  Validity  of;  AcHm  to  Annul, 

89.  A  marriage  contracted  without  this 
state,  which  is  valid  by  the  law  of  the  place 
where  contracted,  is  valid  in  this  state,  if 
the  parties  subsequently  remove  here,  even 
though  the  marriage  would  have  been  invalid 
by  the  laws  of  this  state  if  contracted  here. 
(Pearson  v.  Pearson,  61  Cal.  120.) 

40.  If  one  holding  a  female,  slave  of  African 
descent  in  Missouri  removed  with  her  to  the 
Territory  of  Utah,  and  there  married  her.  the 
marriage  was  le([al,  there  being  no  local  Law 
in  Utah  prohibitmg  such  marriage.  (Pearson 
T.  Pearson,  51  Cal.  120.) 

^.  A  woman,  to  be  marriageable  must  at 
time  be  able  to  bear  children  to  herhusbuid: 
and  a  representation  to  this  effect  is  implied 
in  the  very  nature  of  the  contract.  (Baker  v. 
Baker,  18  Cal.  87.) 

42.  Marriage  by  our  law  is  a  dvil  contract, 
and  may  be  avoided  for  material  and  substan- 
tive fraud  in  its  procurement ;  and  antenup- 
tial pregnancy  by  a  stranser  is  a  fraud  going 
to  the  very  substance  of  the  contract,  vitiates 
it  ab  initio,  and  authorizes  a  divorce.  (Baker 
T.  Baker,  18  Cal.  87.) 

43.  Under  section  61  of  the  Civil  Code  a 
marriage  is  not  void  because  contracted  when 
one  of  the  spouses  had  a  former  husband  or 
wife  living,  where  such  former  husband  or 
wife  has  been  absent  and  not  known  to  the 
other  spouse  to  be  living  for  the  space  of  five 
years  before  the  subsequent  marriage,  or  is 
generally  reputed  and  believed  to  be  dead  at 
the  time  of  the  contracting  of  the  second 
marriage,  but  such  subsequent  marriage  is 
valid  until  its  nullity  is  adjudged  by  a  compe- 
tent tribunal.  (Jackson  v.  «iackson,  94  Cal. 
446.) 

44.  A  wife  who  was  residing  with  her  hus- 
band in  a  foreign  country,  and  there  deserted 
him  and  went  to  live  with  her  parents,  is 
**  absent "  from  the  husband  within  the 
meaning  of  subdivision  2  of  section  61  of  the 
Civil  Code,  although  the  husband  afterwards 
came  to  this  country  to  live,  leaving  her  with 
her  parents  in  the  foreign  country.  (Jackson 
V.  Jackson,  94  Cal.  446.) 


45.  In  an  action  for  divorce  or  annulment 
of  marriage  the  fullest  opportunity  to  be 
heard  should  be  accorded  to  the  parties,  and 
the  court  should  be  more  liberal  m  relieving 
against  defaults  than  in  other  cases.  (Wads- 
worth  V.  Wadsworth,  81  Cal.  182.) 

Cited  85  Cal.  109;  95  Cal.  182. 

Actions  to  annul  marriage  and  quiet  title, 
joinder  of.  See  Joinder  and  Severance  of 
Actions,  I,  2,  i. 

Judgment  of  circuit  court  annulling  mar- 
riage contract.    See  Injunctions,  344,  et  seq. 

Y  old  marriage,  issue  of.    See  Legitimacy,  I. 

in.  Divorce* 

/.  Ground9  of. 

a.  Adultery. 

46.  The  charge  of  adultery  should  he  stated 
with  reasonable  certainty  as  to  time  and 
place,  so  as  to  enable  the  defendant  to  pre- 
pare to  meet  it  on  the  trial.  (Conant  v*  Co- 
nan  t.  10  Cal.  249.) 

Cited  2  Col.  App.  18. 

47.  Where,  in  a  suit  for  divorce  brought  by 
the  wife,  she  charged  in  her  complaint  that 
adultery  had  been  committed  by  her  husband 
whilst  she  was  living  with  him  "  at  the  city 
of  San  Francisco,  at  divers  times,  with  per- 
sons to  the  plaintiff  unknown,"  and  adultery 
committed  since  she  ceased  to  live  with  him, 
<<at  the  said  city  of  San  Francisco,  with 
divers  other  persons,  whose  names  are  to  the 
plaintiff  unknown,"  held,  that  the  complaint 
was  demurrable,  but  that  the  defendant,  by 
failing  to  demur,  waived  the  objection,  so  far 
as  the  want  of  specification  of  the  acts  consti- 
tuting the  charge  is  concerned.  The  statute 
has  not  altered  any  of  the  ordinary  rules  of 
pleading  for  cases  of  divorce,  except  that 
nothing  can  be  taken  by  admission  or  default. 
The  obiect  of  this  exception  is  to  prevent  col- 
lusion between  the  parties;  and,  when  this 
is  accomplished,  the  ordinary  rules  apply. 
(Conant  v.  Conant,  10  Cal.  249.) 

48.  The  act  of  adultery,  like  any  other  fact, 
may  be  established  by  circumstantial  proof. 
(Evans  v.  Evans,  41  Cal.  108.) 

49.  The  fact  that  a  married  man  enters  a 
house  of  prostitution  in  the  evening,  and 
remains  all  ni^ht,  raises  a  strong  presumption 
of  adulterous  intercourse,  and  casts  the  bur- 
den on  the  party  who  does  so  of  showing  that 
he  is  innocent.    (Evans  v.  Evans,  41  Cal.  103. ) 

50.  The  complaint,  in  divorce  by  husband 
ac^inst  wife,  having  charged  adultery,  com- 
mitted with  one  Chase,  he,  on  the  trial,  as 
witness  for  defendant,  denied  the  adultery  or 
improper  intimacy.  Cn  cross-examination 
plaintiff  was  allowed  to  ask  witness  as  to  the 
conduct  of  himself  and  defendant  towards 
each  other  in  traveling  together,  and  their 
intimacy  since  the  commencement  of  this 
suit.  Held,  that  the  cross-examination  was 
proper  as  affecting  the  credit  of  the  witness, 
and  as  enabling  the  jury  to  see  what  effect 
these  things  had,  or  might  have  had,  upon  his 
evidence.    (Fuller  v.  Fuller,  17  Cal.  605.) 

51.  In  an  action  for  divorce  on  the  ground 
of  adultery,  where  the  marriage  between 
plaintiff  and  defendant  is  not  sought  to  be 
proved  by  the  presumption  arising  from  co* 
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habitation,  evidence  of  the  defendant's  mar- 
ria^  to  the  woman  with  whom  he  is  charged 
to  have  committed  adultery  is  inadmissibie. 
(Kilbnm  y.  Kilbum,  89  Gal.  46.) 

Corroboration  of  evidence.    8ee  poet,  187. 
Award  of  property  on  divorce  for  adultery. 
Bee  post,  III,  7,  d. 

b.  Extreme  Cruelty. 
62.  What  acts  of  a  spoase  will  constitute  ex- 
treme cruelty,  within  the  meaning  of  the 
statute  providing  for  a  divorce  upon  that 
ground,  cannot  be  defined  with  precision ;  but 
each  case  is  to  be  determined,  according  to  its 
own  peculiar  circumstances,  by  the  good  sense 
and  judgment  of  the  court  or  jury,  keeping 
always  in  view  the  intelligence,  apparent  re- 
finement, and  delicacy  of  sentiment  of  the 
complaining  party.  .  (Fleming  v.  Fleming,  95 
Oal.  480.)       *^  -^         • 

68.  Extreme  cruelty,  in  our  divorce  act, 
means  the  same  thing  as  the  ssevitia  or  cru- 
elty of  the  English  ecclesiastical  courts. 
(Morris  v.  Morris,  14  Oal.  76.) 

54.  It  may  be  defined,  generally,  to  be  any 
conduct  in  one  of  the  married  parties  which 
furnishes  reasonable  apprehension  that  the 
continuance  of  the  cohabitation  would  be  at* 
tended  with  bodily  harm  to  the  other.  (Mor- 
ris v.  Morris,  14  Ckl.  76.) 
Cited  22Cal.  360;  86  Oal.  266,  266, 267;  4  Nev. 

898,  899. 

66.  Cruelty,  as  the  ground  of  a  divorce,  is 
such  conduct  in  one  of  the  married  parties  as 
renders  further  cohabitation  dangerous  to  the 
physical  safety  of  the  other,  or  creates  in  the 
other  such  reasonable  apprehensions  of  bodily 
harm  as  naturally  interferes  with  the  dis- 
chaiige  of  marital  auty.  (Powelson  v.  Powd- 
son,  22  Oal.  868.) 
Cited  86  Oal.  266,  266,  267. 

66.  Any  conduct  sufficiently  aggravated  to 
produce  ill-health,  or  bodily  ^n,  though  op- 
erating primarily  upon  the  mind  only,  is  legal 
cruelty.    (Powelson  v.  Powelson,  22  Cal.  368. ) 

67.  Where  it  appeared  that  the  defendant 
was  in  the  habit  of  using  towards  the  plaintiff, 
his  wife,  vile  and  abusive  language,  falsely 
charging  her  with  adulterous  intercourse, 
that  she  was  a  weak,  nervous  woman,  modest 
in  her  deportment,  and  amiable  in  her  dis- 
position, and  that  the  conduct  of  the  defend- 
ant caused  her  much  mental  suffering, 
producing  fits  of  illness,  and  threatening  per- 
manent injury  to  her  health,  held,  that  plain- 
tiff was  entitled  to  a  divorce  on  the  ground  of 
extreme  cruelty.  (Powelson  v.  Powelson,  22 
Cal.  368.) 

68.  If  husband,  on  more  than  one  occasion, 
inflicts  violence  upon  person  of  his  wife,  so 
that  the  marks  thereof  remain,  he  is  ^ilty  of 
extreme  cruelty,  which  is  not  excusea  by  the 
fact  that  the  wife  has  a  bad  temper  and  scolds 
the  husband.  (Eidenmuller  v.  Eidenmuller, 
87  Cal.  864.) 

Cited  97  Cal.  192. 

69.  Where  the  wife  sues  for  divorce  on  the 
ground  of  extreme  cruelty,  and  the  acts  proven 
were  frequently  beating,  kicking,  choking, 
calling  her  by  the  vilest  names,  and  the  court, 
after  stating  that  differences  between  husband 
and  wife,  incident  to  human  nature,  occasion- 


ing temporary  estrangements  and  strifes,  sad 
sometimes  accompanied  by  violence,  are  not 
a  sufficient  ground  for  divorce,  save  the  fol- 
lowing charge :  "  The  acts  must  be  persistent, 
and  the  cruelty  must  be  so  extreme  in  its  na- 
ture that  in  itself  it  famishes  an  apprehension 
that  the  continuance  of  the  cohabitation  would 
be  attended  with  bodily  harm  to  the  wife," 
held,  that  the  charge  was  too  strong;  thai 
such  acts  of  cruelty  need  not  be  persistent, 
nor  become  a  fixed  habit  before  relief  and 
safety  can  be  had  by  divorce.  (Mahone  v,. 
Mahone,  19  Oal.  626.) 

60.  Adultery  or  habitual  intemperance  do- 
not.  in  legal  sense,  constitute  extreme  cruelty; 
but  the  latter  is  some  thing  different  from  any 
other  cause  of  divorce,  and  constitutes  a  sep- 
arate and  distinct  cause  of  action.  (Haskdl 
V.  Haskell,  64  Oal.  262.) 

Cited  86  Cal.  264;  96  Oal.  6. 

61.  The  only  fact  of  alleged  cmelty  expressly 
found  is,  that  defendant  deserted  her  husbsad 
and  children,  and  went  to  (rermanv,  for  the 
purpose  of  perfecting  herself  in  the  art  of 
painting,  and  was  abroad  about  three  months. 
Held,  this  act,  of  itself,  did  not  constitute 
such  cruelty  as  entitled  the  plaintiff  to  a  di- 
vorce. (Smith  V.  Smith,  62  (3aL  466.) 
Cited  86  CaL  268,  269. 

62.  Courts  grant  divoroea,  not  to  punish 
offense  already  committed,  bat  to  r^eve  the 
complaining  party  of  apprehended  danger. 
And  the  divorce  majr  follow,  even  in  the  ab* 
senoe  of  any  actual  violence.  (Morris  v.  Mor- 
ris, 14  CaL  76.) 

68.  If  there  has  been  actual  vi<dence  it 
must  be  attended  with  danger  to  life,  limb,  or 
health,  or  be  such  as  to  cause  reasonable 
apprehension  of  future  danger.  (Morris  v. 
Morris,  14  Cal.  76.) 

64.  Section  94  of  the  Civil  Code  is  not  a 
proper  legal  definition  of  extreme  cmelty  as  a 
ground  for  divorce,  as  used  in  aection  92  of 
the  Civil  Code,  since  it  entirely  omits  the  es- 
sential attribute  of  wron^  or  mjustice.  The 
probable  object  of  the  legislature,  in  enacting 
that  section,  was  to  affirm  the  rule  of  pre- 
vious decisions,  that  extreme  cruelty  may  be 
infiicted  without  as  well  as  wit^  physical  vio- 
lence ;  but  not  to  disturb  the  rule  of  those  de- 
cisions, Uiat  the  final  test  <^  the  sufficiency  of 
ill-treatment  acting  on  the  mind,  as  a  cause 
of  divorce,  must  m  its  actual  or  reasonably 
apprehended  injurious  effect  upon  the  body 
or  health  of  the  complaining  partj.  McFar- 
land,  J.,  and  Peterson,  J.,  dissenting.  (Wal- 
dron  V.  Waidron,  86  Cal.  261.) 
Disapproved  96  Cal.  176-77. 

66.  Extreme  cruelty,  whether  effected  by 
physical  violence,  or  by  ill-treatment  operat- 
ing primarily  upon  the  mind,  is  limited  to 
such  treatment  and  conduct  as  produce  bodily 
harm  or  ill-health,  or  furnish  reasonable  vp^ 
prehension  that  further  cohabitation  would 
endanger  the  life  or  physical  health  oi  the 
oomplainine  party.  McFarland,  J.,  and  Pat-^ 
erson,  J.,  dissenting.  (Waidron  v.  Waidron^ 
86  Cal.  261.) 

Reversed  96  Oal.  176,  176. 

66.  Grievous  mental  suffering  is  not  the 
equivalent  of  extreme  cruelty  in  a  legal  sense,. 
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li  extreme  cnielty  a  neceeearj  inferenoe 
from  the  inaction  of  grievouB  mental  suffer- 
ing, and  it  follows  that  a  finding  of  grievous 
mental  suffering  is  not  a  finding  of  extreme 
cmeltj.    (Waldron  t.  Waldron,  86  Cal.  251.) 

97.  A  findins  that  the  defendant,  when  in- 
toxicated, unjustlv,  and  without  sufficient 
provocation,  called,  the  plaintiff  vile  names  in 
presence  of  others,  qualified  by  other  findings 
that  the  nlaintiff  was  not  uniformlf  kind  to 
the  defenaant,  and  that  she  was  not  without 
fault  when  he  called  her  such  names,  and 
that  her  health  was  not  injured  thereby,  does 
not  stand  the  final  test  of  sufficiency,  as  it 
does  not  affirmatively  show  any  actual  or  rea- 
sonably apprehended  injurious  effect  of  the 
language  used,  upon  the  body  of  the  plaintiff. 
(Waldron  v.  Waldron,  85  Gal.  251.) 

68.  A  finding  that  the  defendant,  in  an 
action  for  divorce  upon  the  ground  of  extreme 
cruelty,  inflicted  ffrievous  mental  suffering 
upon  the  plaintiff,  oy  imputing  to  him,  in  the 
presence  of  others,  the  grossest  immorality 
and  personal  impurity,  is  a  sufficient  finding 
of  extreme  cruelty  to  sustain  a  judgment  for 
the  plaintiff.  It  is  not  necessary  to  allege  or 
find  that  the  chaiges  complained  of  had  an  in- 
jurious effect  upon  the  health  of  the  plaintiff. 
(Barnes  v.  Barnes,  95  OaL  171.) 

Oited  95  Chd.  484. 

69.  Any  unjustifiable  conduct  upon  the 
pMt  of  either  of  the  spouses,  which  so  griev- 
ously wounds  the  feelings  of  the  other,  or  so 
utterly  destroys  the  peace  of  mind  of  the 
other,  as  to  seriously  impair  the  health,  or 
sach  as  utterly  destroys  the  le^timate  ends 
and  objects  of  matrimony,  constitutes  extreme 
cruelty.    (Barnes  ▼•  Barnes,  95  Gal.  171«) 

70.  It  is  not  necessary  that  there  should  be 
any  exact  measure  or  scale  by  which  to  gauge 
purely  mental  susceptibilities  and  sufferings. 
(Barnes  v.  Barnes,  96  Gal.  171.) 

71.  The  finding  ''that  the  repeated  acts  of 
cruelty,  as  established  by  the  evidence,  upon 
the  part  of  said  defendant  towards  her  said 
huslmnd  and  children  during  the  last  several 
years,  have  inflicted  upon  the  plaintiff  |;riev- 
ous  mental  suffering,'' is  but  a  conclusion  of 
law,  and  does  not  flnd  any  fact  in  issue  in  the 

(Smith  Y.  Smith,  82  Gal.  466.) 


72.  Whether  in  any  case  there  has  been  in- 
flicted such  grievous  mental  suffering  as  will 
warrant  the  granting  of  a  divorce  upon  the 
grounds  of  extreme  cruelty  is  a  pure  question 
of  fact,  to  be  deduced  from  all  the  cireum- 
Btances  of  each  particular  case,  keeping  in 
view  the  intelligence,  apparent  refinement, 
and  delicacy  of  sentiment  of  the  complaining 
party ;  and  no  arbitrary  rule  of  law  as  to  what 
particular  probative  facts  shall  exist  in  order 
to  justify  a  finding  of  the  ultimate  facts  of  its 
existence  can  be  given.  (Barnes  v.  Barnes, 
95  Gal.  171.) 

Cited  95  Gal.  434. 

73.  Whether  in  any  given  case  there  has  been 
inflicted  grievous  mental  suffering  upon  one  of 
the  spouses  is  a  pure  question  of  fact,  to  be  de- 
ducea  from  all  tke  ciroumstanoes  of  each  par- 
ticular case.  (Fleming  v.  Fleming,  95  Oal. 
430.) 
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74.  While  an  action  for  divorce  is  pending 
and  undetermined  one  of  the  parties  thereto 
cannot  maintain  a  subsequent  action  for  a 
divorce  against  the  other,  on  the  ground  that 
the  latter  had  been  guilty  of  extreme  cruelty, 
in  that  he  had  falsely  and  maliciously  made 
certain  allej^  defamatory  statements  against 
the  former  in  the  pleading  and  affidavits  filed 
by  him  in  the  prior  action.  (De  Haley  v. 
Haley,  74  Gal.  489.) 

Oited  81  Gal.  188,  188;  82  Gal.  417;  89  Gal. 
826. 

75.  In  an  action  for  divorce  on  the  sround 
of  cruelty  the  question  whether  a  false  and 
malicious  char|;e  made  by  the  defendant 
against  the  plaintiff,  after  they  had  actually 
separated,  would  be  less  apt  to  mfiict  grievous 
mental  anguish  for  that  reason,  is  for  the  trial 
court  to  determine,  in  view  of  all  the  focts, 
(Yalensin  v.  Valensin,  78  Gal.  106.) 

76.  Where  a  complaint,  in  an  action  for  a  di- 
vorce by  a  wife  on  the  ground  of  extreme 
cruelty,  alleged  that  the  defendant  attempted 
to  have  sexual  intercourse  with  their  domes- 
tic, and  that  such  conduct  on  the  part  of  the 
defendant  received  ^at  publicity  by  reason 
of  a  complaint  having  been  made  by  the 
domestic  before  a  magistrate,  chaiging  the  de- 
fendant with  an  assault  with  intent  to  com- 
mit a  rape  upon  her,  and  that  afterwards  he 
threatened  to  turn  the  plaintiff  out  upon  the 
world  penniless  unless  she  would  help  him  to 
keep  tne  domestic  from  prosecuting  him  on 
the  complaint,  and  that  such  conduct  on  the 
part  of  tne  defendant,  and  the  publicity  given 
to  it,  caused  the  plaintiff  grievous  mental  suf- 
fering, thereby  greatly  impairing  her  health, 
it  cannot  be  said,  as  a  matter  of  law,  that  such 
conduct  did  not  inflict  grievous  mental  suffer- 
ing upon  her,  and  a  finding  by  the  court  that 
it  did  is  conclusive  upon  appeal,  in  the  ab- 
sence of  evidence  in  the  record.  (Fleming 
V.  Fleming,  95  Cal.  480.) 

77.  Such  conduct  of  the  defendant  being 
voluntary  and  inconsistent  with  marital  in- 
t^Eprity  it  will  be  conclusively  presumed  that 
he  intended  the  natural  ana  ordinary  effect 
thereof  upon  his  wife;  and  the  law  will  not 
condone  tne  offense,  upon  the  ground  that  the 
acts  imputed  to  him  were  not  willfully  done  to 
annoy  or  vex  the  plaintiff,  and  that  he  did  not 
suppose  any  publicity  would  be  given  to  them, 
or  tnat  his  wife  would  be  told  about  them. 
(Fleming  v.  Fleming,  95  GaL  480.) 

78.  If  wife  testifies  to  acts  of  personal  vio- 
lence committed  by  the  husband,  evidence 
of  the  husband  attempting  to  excuse  or  apolo- 
gize for  such  acto  will  not  be  regarded  as 
substantially  contradicting  her.  (Matthai  v. 
Matthai,  49  Gal.  90.) 

79.  Divorce  for  extreme  cruelty  will  not  be 
granted,  when  such  cruelty  is  caused  by  the 
misoonauct  of  the  wife,  who  applies.  (John- 
son V.  Johnson,  14  Gal.  459.) 

Gorroboration  of  evidence  as  to.  See  post, 
in,  4,  j. 

Award  of  property  on  divorce  for.  See 
post.  III,  7,  d. 

Evidence  when  insufficient.    See  post,  93. 

Institution  and  allegations  in  former  suit  as 
I  cruelty.    See  post,  1&. 
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c  Habitual  Intemperance. 

80.  Tooonstitate  "  habitual  intempenmoe/' 
within  onr  divorce  statute,  it  ia  not  neoeseary 
that  the  habit  of  drinking  intoxicating  liq- 
QorBtoezoees  be  of  each  a  character  as  to 
render  the  party  at  all  times  incapable  of  at- 
tending to  basiness ;  but  if  there  be  a  habit  of 
drinking  to  excess  to  such  a  degree  as  to  dis- 
qualify the  party  from  attending  to  his  busi- 
ness during  the  principal  portion  of  the  time 
usually  devoted  to  business,  it  is  habitual  in* 
temperance,  althov^  at  intervals  he  maybe 
in  a  condition  to  attend  to  his  business.  (Ma- 
hone  y.  Mahone,  19  Oal.  626.) 

81.  Under  section  107  of  the  Oiyil  Code 
habitual  intemx)eranoe,  as  defined  in  section 
106  of  the  same  code,  must  continue  lor  one 
year  before  it  is  a  ground  for  divorce.  (Dunn 
y.  Dunn,  62  Cal.  176.) 

82.  If,  on  the  issue  of  habitual  intemperance, 
there  be  no  finding  showing  the  continuance 
of  habitual  intemx>erance  for  one  year,  the 
judgment  will  be  reversed.  (Dunny.  Dunn, 
62  Cal.  176.) 

83.  In  pleading  habitual  intemperance  as  a 
ground  for  a  divorce,  it  is  not  necessary^  that 
the  complaint  should  allege  the  particular 
acts  and  conduct  of  the  defendant,  showinff 
that  he  was  intoxicated  to  the  extent  required 
by  section  106  of  the  Civil  Code.  An  aUesa- 
iion  that  the  defendant  had  been  habitually 
intemperate  to  such  a  degree  as  to  reasonably 
inflict  a  course  of  jpreat  mental  anguislt  upon 
the  plaintiff  is  sufficient.  (Forney  v.  Forney, 
80Cfia.628.) 

Cited  96  Cal.  6. 

84.  In  an  action  for  a  divoroe  a  count  of  the 
eomplaint  alleging  the  residence  of  the  plain- 
tiff in  the  state  and  county  for  more  thiui  the 
requisite  period,  and  that  "  the  defendant,  for 
more  than  five  years  last  past,  disreeardinff 
his  duties  as  a  husband  toward  the  plaintifrl 
has  been  guilty  of  habitual  intemperance,'' 
is  sufficient,  in  the  absence  of  a  demurrer, 
to  support  a  judgment  in  favor  of  the  plain- 
tiff.   (Beading  v.  Reading,  96  Cal.  4.) 

85.  In  such  case  it  is  not  necessary  to  set 
out  the  particular  acts  of  intemperance;  and 
the  failure  to  allege  that  the  defendant  was 
disqualified  by  the  use  of  intoxicating  drinks 
"from  properly  attending  to  business,"  or 
that  his  conduct  infiicted  upon  the  plaintiff 
"a  course  of  great  mental  anguish,'^  is  not 
fatal.    (Reading  y.  Reading,  96  Cal.  4.) 

d.  Desertion. 

86.  Desertion  consists  of  an  actual  cessa- 
tion of  matrimonial  cohabitation  between  the 
parties,  coupled  with  the  intent  to  desert,  in 
the  mind  of  the  offending  party.  (Harden- 
bench  v.  Hardenbergh,  14  Cal.  654 ;  Morrison 
y.  Morrison,  20  Cal.  431.) 

87.  The  word  "  willful,"  in  phrase  "  willful 
desertion  bv  either  party  for  the  period  of 
two  years,  used  in  the  statute  concern  ins 
divorces,  signifies  *'  intentional."  Said  word 
does  not  imply  malice.  (Benkert  v.  Benkert, 
32  Cal.  467.) 

88.  Desertion  by  husband  or  wife  is  made 
out  when  it  is  shown  that  the  absence  com- 
menced and  has  continued  during  two  years, 


without  the  consent  and  against  the 
tions  of  the  other  party.  (Benkert  v.  Benkert, 
82  Cal.  467.) 

89.  Willful  desertion  of  the  other,  by  either 
party,  forthe  period  of  two  years,  is  ground 
for  a  divorce  under  the  statute,  and  desertkni 
for  a  less  period  is  not  sufficient  to  bar  a  de- 
cree.   (CJonant  v.  Conant,  10  Cal.  249.) 

90.  Refusal  of  wife  to  accompany  her  hus- 
band on  change  of  his  residence,  followed  by 
actual  cessation  of  matrimonial  cohabitation, 
and  unattended  by  any  excusing  or  explan- 
atory circumstances^  is  evidence  of  desertion 
and  authorises  a  divorce.  (Hardenbergh  v. 
Hardenbexgh,  14  Cal.  654.) 

91.  Intent  to  desert  is  presumed  from  proof 
of  fact  of  prolonged  abandonment  wiuiout 
apparent  cause.  (Morrison  v.  Morrison,  20 
C&J.  481.) 

92.  In  an  action  of  divorce  a  finding  that 
for  more  than  one  year  prior  to  the  com- 
mencement of  the  action  defendant  had 
willfully  neglected  and  refused  to  live  with 
the  pbontiff,  and  at  all  of  such  time  had 
the  intent  to  desert  him,  held«  supported 
by  the  evidence.     (Carey  v.  Carey,  73  OaL 

93.  Insufficient  evidence  of  desertion,  cru- 
elty, and  neglect  to  provide  to  authorize  di- 
voroe.   (Christie  v.  Cnristie,  58  (}al.  26.) 

94.  The  refusal  of  the  court  to  grant  the 

Slaintiff  a  divorce  on  the  ground  of  the  alleged 
esertion  of  the  defendant,  held,  justified  by 
the  evidence.    (Hagle  v.  Hagle,  74  Cal.  606.) 

95.  Where  a  wife  deserts  her  huaband,  but, 
before  the  expiration  of  the  statutory  period 
required  to  make  the  desertion  a  cause  of 
divorce  offers  by  letter,  and  in  good  faith,  to 
return  and  resume  the  performance  of  her 
marital  duties,  and  he  informs  her  that  he 
will  not  receive  her,  such  refusal  amounts  to 
desertion  on  his  part,  and  she  may  sue  alone 
to  recover  damages  for  personal  injuries. 
(Andrews  y.  Runyon,  65  CaL  629.) 

Cited  77  CaL  891. 

96.  If  the  desertion  of  husband  or  wife  has 
continued  for  two  years,  the  offer  of  the 
offending  party  to  return  and  live  and  cohabit 
with  the  other  will  not  defeat  an  action  for 
a  divoroe,  unless  the  oSer  is  accepted  and 
acted  on.  An  cffer  to  receive  the  offendiog 
party  may  be  withdrawn.  (Benkert  v.  Benk- 
ert, 32  Cal.  467.) 

97.  A  wife  who  has  left  her  husband  by 
abandoning  the  family  dwelling-house,  and 
remained  away  for  more  than  twenty-seven 
years,  having  lived  in  adultery,  under  an  as- 
sumed contract  marriage,  with  another  man, 
with  whom  she  lived  until  his  death,  has 
thereby  forfeited  all  right  to  be  recognized  or 
received  by  the  husband  as  his  wife,  and  the 
failure  of  the  husband  thereafter  to  comply 
with  a  demand  of  the  wife  that  he  should 
receive  and  support  her  as  his  wife  does  not 
constitute  desertion  upon  his  part.  (Hardy  v. 
Hardy,  97  Cal.  125.) 

98.  The  fact  that  the  wife,  at  the  time  she 
began  to  live  in  adultery,  haa  been  informed 
by  the  man  with  whom  she  was  living  and 
believed  that  her  husband  had  procured  a 
divorce  from  her  does  not  exonerate  her  from 
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ite  eoiueqaenoes  of  her  act.     (Hardy  y. 
Hardy,  07  Oal.  125.) 

99.  Judgment  in  a  rait  for  divorce  on  the 

Sound  of  desertion,  in  which  it  is  found  that 
e  deeertion  had  not  continued  for  the  statu- 
tory time  when  the  suit  was  commenced,  is  no 
bar  in  a  subsequent  suit  for  the  same  cause. 
(Lowell  y.  Lowell,  55  Cal.  816.) 

€k>nsist6ncy  of  findings  as  to  desertion.  See 
post,  162. 

Uncorroborated  evidence  of  desertion.  Bee 
poet,  135. 

e.  Neglect  and  Failure  to  Provide. 

100.  Willful  neglect,  whether  accompanied 
with    desertion  or  otherwise,  is  a  distinct 

r-ound  of  diyoroe.  (Washburn  v.  Wash))um, 
C;al.  475.) 

101.  The  neglect  must  be  such  as  leaves  the 
wife  destitute  of  the  common  necessaries  of 
Ufe,  or  such  as  would  leave  her  destitute  but 
for  the  charity  of  others.  If  those  common 
necessaries  are  provided  bv  the  earnings  of 
either,  there  is  no  such  willful  neglect  as  is 
contemplated  by  the  statute.  (Washburn  v. 
Washburn,  9  Oal.  475.) 

(}ited  42  Gal.  446. 

102.  Where  wife's  earnings  are  sufficient 
lor  her  support,  and  they  are  not  interfered 
with  by  the  husband,  the  neglect  of  the  hus- 
band to  provide  the  common  necessaries  of 
life  for  tne  wife  is  not  sufficient  ground  for 
a  divorce,  although  the  husband  be  a  good 
workman  and  able  to  earn  enough  to  support 
the  wife.    (Rycraft  v.  Rycraft,  42  Cal.  445.) 

103.  Earnings  of  both  husband  and  wife 
go  into  common  fund,  and  become  common 
property,  the  control  and  disposition  of  which 
oelong  to  the  husband,  and  when  applied  by 
him,  or  with  his  assent,  for  her  support^  and 
are  sufficient  for  that  purpose,  there  is  no 
basis  for  a  decree.  (Washburn  y.  Washburn, 
9  Cal.  475.) 

104.  The  ability  mentioned  in  the  statute 
has  reference  to  the  possession  by  the  hus- 
band of  the  means  in  property  to  provide  such 
necessaries,  not  to  his  capacity  of  acquiring 
such  means  ^  labor.  (Washburn  y.  Wash- 
bum,  9  Cal.  475.) 

105.  It  must  appear  affirmatively  on  the 
part  of  the  applicant  that  the  husband  was 
the  owner  of  property  sufficient  to  provide 
the  necessaries  of  life,  and  neglected  to  do  so. 
(Washburn  v.  Washburn,  9  CSal.  475.) 

106.  A  complaint,  in  an  action  to  obtain  a 
divorce,  which  merely  charges  the  defendant 
with  "wiUful  neglect"  does  not  state  a  cause 
of  action,  because,  by  the  statute,  there  are 
two  sets  of  facts  which  are  included  within 
the  expression  **willful  neglect."  (Devoe  y. 
Deyoe,  51Cal.  543.) 

1(^7.  In  an  application  by  the  wife  for  a 
diyoroe  on  the  ground  of  the  willful  neglect  of 
her  husband,  and  his  failure  to  provide  her 
with  the  necessaries  of  life,  for  the  period  of 
three  years,  the  residence  of  the  nusband 
with  tne  wife  within  the  three  years  is  no 
answer  to  the  application,  where  it  appears 
that  they  were  not  living  together  at  the  com- 
mencement of  the  suit.  (Washburn  v.  Wash- 
burn, 9  Cal.  475.) 


106.  If  the  comi^aint,  in  an  action  for 
divorce,  charges  the  defendant  with  willful 
neglect,  because,  bv  reason  of  profligacy  and 
dissipation,  he  has  failed  to  provide  for  her,  a 
findins  that  the  defendant  has  been  guilty  of 
willful  nM;lect  by  failing  to  provide  for  the 
plaintifiF,  he  having  the  ability  to  do  so,  is 
outside  the  issues,  and  does  not  warrant  a 
judgment  for  the  plaintiff,  (Devoe  v.  Devoe, 
51  Cal.  543.) 

Evidence,  when  insufficient.    See  ante,  93. 

2,  Condonation. 

109.  The  requirement  of  a  '*  restoration  of 
the  offending  party  to  all  marital  rights,"  un- 
der section  116  of  the  (3ivil  Code,  in  order  to 
constitute  condonation,  is  not  proved  by  evi- 
dence of  sexual  intercourse  alone:  and  the 
fact  that  a  wife  charged  with  adultery  went 
to  a  cottage  with  her  husbEind.  at  his  request, 
and  that  they  went  to  bed  ana  had  sexual  in- 
tercourse, does  not  necessarily  show  forsive- 
ness  or  intention  on  his  part  to  take  her  back 
to  his  home,  and  restore  ner  to  marital  rights. 
(Bohnert  v.  Bohnert,  95  Cal.  444.) 

110.  In  an  action  for  divorce  upon  the 
ground  of  adultery,  where  the  defendant, 
after  denying  the  charge  of  adultery,  alleged 
a  condonation  bvthe  plaintiff,  and  his  co- 
habitation with  ner  after  the  bringing  of  the 
action,  and  the  defendant  testified  that  after 
the  commencement  of  the  action  she  went  to 
a  cottage  with  him  at  his  request,  where  they 
undressed  and  went  to  bed  together,  and  that 
they  stayed  there  most  of  the  afternoon  and 
had  sexual  intercourse,  and  the  plaintiff  tes- 
tified that  he  did  not  have  sexuai  intercourse 
with  her,  as  stated  by  her,  nor  at  any  time 
after  the  commencement  of  the  action,  but 
did  not  say  whether  he  had  undressed  and 
occupied  the  bed  with  her  in  the  cottage,  a 
findinjg  hy  the  court  against  the  plea  of  con- 
donation is  conclusive.    The  question  of  the 

Elaintiff's  credibility,  and  the  probability  of 
is  statement  in  view  of  his  failure  to  deny 
that  he  undressed  and  went  to  bed  with  the 
defendant,  as  stated  by  her,  are  matters  for 
the  determination  of  the  trial  court.  (Bohn- 
ert v.  Bohnert,  95  Cal.  444.) 

111.  If.  pending  an  action  for  divorce,  the 
parties  tnereto  aamit  a  condonation,  and  ask 
that  the  action  be  dismissed,  the  court  should 
order  a  dismissal,  and  thereafter  the  husband 
cannot  be  compelled  to  pay  the  counsel  fees 
of  the  wife.  (Keynolds  v.  Beynolds,  67  Cal. 
176.) 

Cited  75  Cal.  42. 

3.  RoeHmtttation. 

112.  The  doctrine  of  recrimination,  or  com- 

Sensatio  criminum,  applicable  to  suits  for 
ivorce,  and  the  several  offenses  which,  by 
the  statute,  constitute  grounds  of  divorce,  are 
pleadable  in  bar  to  such  suits,  the  one  to  the 
other,  within  the  principle  of  the  doctrine. 
(Conant  v.  Conant,  10  Cal.  249.) 
Cited  2  Col.  App.  18. 

118.  To  be  absolute  bar,  conduct  of  the  plain- 
tiff must  be  such  as  to  constitute  a  proper  basis 
for  judicial  decree  against  her,  had  suit  been 
instituted  by  the  defendant.  (Conant  v. 
Conant,  10  Cfal.  249.) 
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114.  Though  deaertion  for  a  leu  period  than 
two  yean  is  not  sofficient,  onder  the  statate, 
to  har  a  decree,  where  the  adultery  ol  the 
defenduit  is  estahliahed,  yet  it  furniahea  a 
proper  subject  lor  consideration  by  the  court 
m  aetermininir  the  character  of  the  divorce  to 
be  granted.  The  statute  does  not  intend  that 
a  divorce  from  bed  and  board,  or  from  the 
bonds  of  matrimony,  may  be  granted  indiffer- 
ently, according  as  the  prayer  of  the  appli- 
cant asks  for  one  or  the  other  modes  of  re- 
lief. A  discretion  should  be  exercised  by  the 
courts  according  to  the  special  circumstances 
of  each  suit,  acting  upon  the  settled  princi- 
ples of  the  common  law  as  applicable  to  this 
class  of  cases.  (Conant  v.  Conant,  10  Gal. 
249.) 

115.  The  true  rule  which  should  govern  the 
courts  In  the  exercise  of  their  diicretion  in 
this  respect,  is  this,  that  to  entitle  to  a  decree 
for  an  absolute  divorce  from  the  bonds  of 
matrimony,  the  applicant  must  be  an  inno- 
cent party— one  who  has  faithfully  discharged 
the  obligations  of  the  marriage  relation,  and 
seeks  relief  because  reallv  aggrieved  or  in* 
jured  by  the  misconduct  of  the  other ;  and  on 
the  other  hand,  where  there  are  drcumstancea 
showing  a  disi^egud  of  those  obligations, 
though  not  carried  to  such  a  degree  as  to  con- 
stitute itself  a  ground  for  divorce,  the  decree 
should  be  only  for  a  divorce  from  bed  and 
board.  To  obtain  a  release  a  vinculo  matri- 
monii, the  applicant  must  be  without  re- 
proach, and  however  guilty  the  defendant,  if 
the  applicant  is  chaigeable  either  with  similar 
guilt,  or  an  offense  to  which  the  law  attaches 
iimilai  consequences,  the  relief  must  be  de- 
nied; and  if  the  applicant,  though  not  thus 
ffuilty,  is  still  not  bbimeless,  the  relief  must 
Be  limited  to  a  divorce  a  mensa  et  thoro. 
(Conant  v.  Conant,  10  Cal.  249.) 

4,  Metiott9  for. 
a.  Jurisdiction;  Residence. 

116.  The  court  has  no  jurisdiction  to  grant 
a  divorce  unless  the  applicant  aver  and  prove 
that  he  or  she  has  been  a  bona  fide  resident 
of  this  state  six  months  before  making  the 
application*     (Bennett  v.  Bennett,  28  Cal. 

117.  Where  the  husband  had  been  a  resident 
of  this  state  since  1850,  and  had  his  domicile 
in  San  Francisco,  and  the  wife  followed  him 
and  arrived  here,  and  commenced  this  suit 
before  six  months  had  elapsed  after  her  ar- 
rival, held^  that  the  domicue  of  the  husband 
is  the  domicile  of  the  wife,  and  that,  in  con- 
templation of  law.  the  plaintiff  must  be  con- 
sidered as  having  oeen  a  resident  of  this  state 
continuously  from  the  time  her  husband  ar- 
rived here.  (Eashaw  v«  Kashaw,  8  Cal.  812.) 
Cited  5  Cal.  257;  distinguished  1  Cal.  281. 

118.  An  averment  in  a  complaint  for  a 
divorce,  that  the  applicant  has  been  six 
months  a  resident  of  this  state,  and  a  failure 
to  deny  the  averment  in  the  answer,  does  not 
do  away  with  the  necessity  of  proving  the 
residence.   (Bennett  v.  Bennett,  28  Cal.  599.) 

Jurisdiction  under  Mexican  law.  See  post, 
III,  4,  b. 

Residence,  pleading,  uncertainty.  See  post, 
III,  4,  e. 


b.  Power  to  Grant  IMvoirea  Under  Mezicaa 

Law. 

119.  By  the  Mexican  law,  marriage  lawfully 
contracted  in  the  face  of  the  Cathoue  church, 
and  between  members  thereof,  cannot  be  dis- 
solved by  the  civil  tribunals.  But  Uie  union 
of  man  and  wife  without  the  sanction  of  the 
church  is  rM;arded  as  a  mere  civil  contract, 
and,  aa  such,  falls  within  the  legitimate 
sphere  of  the  ordinary  jurisdiction  of  the 
court  of  first  instance.  (Harman  v.  Harman, 
1  Cal.  215.) 

c.  Nature  of. 

120.  Suit  for  divorce  is  a  suit  in  equity. 
(Lyons  v.  Lyons,  18  Cal.  447.) 

Cited  67  Cal.  188,  213;  81  Cal.  187. 

Action  for  divorce  is  proceeding  in  rem. 
See  post.  III,  4,  g. 
Is  action  on  contract.    See  post,  127. 

d.  Venue. 

121.  Section  128  of  the  Civil  Code,  which 
provides  that  an  action  for  divorce  must  be 
brought  in  the  county  of  the  jdaintiff's  resi- 
dence, must  be  read  in  connection  with  seo- 
tiona  395  and  897  of  the  Code  of  Civil  Proced- 
ure, and  is  a  mere  limitation  aa  to  the  place 
lor  the  commencement  of  the  action,  and  is 
not  inoonaiatent  with  the  latter  aectiona, 
which  provide  for  the  change  of  place  of  trial 
of  actiona;  and  a  defendant  in  such  action 
haa  the  right  to  a  change  of  place  of  trial  to 
the  county  in  which  he  resides,  ujpon  proper 
demand  tnerefor.  (Warner  v.  Warner,  100 
Cal.  11.) 

122.  Where  real  and  personal  actions  are 
joined  in  the  same  complaint  the  action  must 
be  tried  in  the  county  of  the  defendant's  resi- 
dence ;  and  an  action  by  a  wife  for  a  divorce, 
which  also  seeks  a  division  of  the  community 
property,  and  to  set  aside  a  fraudulent  convey- 
ance of  such  property  by  the  husband  to  a  co- 
defendant,  may  oe  removed  to  the  county  of 
the  husband's  residence  if  the  nantee  in  the 
alleffed  fraudulent  conveyance  Joina  the  hut- 
band  in  the  demand  therefor.  (Warner  v. 
Warner,  100  Cal.  11.) 

e.  Pleadings. 

123.  Each  count  of  complaint  setting  forth 
cause  of  action  must  be  complete,  in  an  action 
for  a  divorce,  though  it  is  sufficient  to  adopt 
in  one  count  the  allegations  made  in  another. 
(Reading  v.  Reading,  96  Cal.  4.) 

124.  If  complaint,  in  action  to  obtain 
divorce,  avers  marriage  of  plaintiff  and  de- 
fendant, and  the  answer  does  not  deny  the 
averment,  it  is  an  admission  of  the  fact  for 
the  purposes  of  the  trial,  and  the  marriage 
neea  not  be  proved.  (Fox  v.  Fox,  25  Cal. 
587.) 

125.  If  there  is  any  uncertainty  in  either 
count  as  to  residence  of  the  plaintiff,  or  as  to 
other  alleffations,  the  objection  should  be 
taken  by  demurrer,  on  the  ground  of  uncer- 
tainty.   (Reading  v.  Reading,  96  (M.  4.) 

Adultery,  how  pleaded.    See  ante.  III,  1,  a. 
Habitual  intemperance,  pleading  of.    See 
ante,  III,  1,  c. 
Willful  neglect,  pleading.  See  ante.  III,  1,  e. 
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Supplemental  complaint,  objection  miut  be 
taken  below.    See  Appeals,  2323. 

i.  Cro68-complaint« 

126.  There  may  be  a  croBS-complaint  in  an 
action  lor  a  divorce,  npon  which  affirmative 
relief  may  be  granted  to  the  defendant  upon 
a  canae  lor  divorce  from  the  plaintiff. 
(Blakely  ▼•  Blakely,  89  Gal.  824.) 

127.  An  action  for  a  divorce,  being  baaed 
ppon  the  violation  of  some  duty  or  oblieation 
imposed  by  the  contract  of  marriage,  although 
that  contract  create  the  status  of  matrimony 
to  which  the  duties  or  obligations  are  an- 
nexed, is  nevertheless  an  action  upon  con- 
tract within  the  meaning  of  section  442  of  the 
Code  of  Civil  Procedure,  which  provides  for 
the  filing  of  a  cross-complaint  seeking  affirma- 
tive relief ;  and  when  such  cross-complaint  is 
filed,  and  is  complete  and  distinct  in  all  its 
parts,  entitling  tne  defendant  to  affirmative 
relief,  the  action  cannot  be  dismissed  by  the 
plaintiff  without  consent  of  defendant.  (Mott 
T.  Mott,  82  Gal.  418.) 

Cited  89  Gal.  826;  91  Gal.  818. 

Cross-complaint  seeking  maintenance.  See 
post,  262. 

Settlement  of  property  rights  under  cross- 
complaint.    See  post.  111.  7,  c* 

Findings  on  cross-complaint.   See  poet,  161 . 

Cross-complaint  in  action  for  divorce  or  an- 
nulment.   Siee  Cross-complaint,  2. 

g.  Service  of  Summons  by  Publication« 

128.  An  action  for  divorce,  so  far  as  it  affects 
the  status  of  the  parties  and  the  custody  of 
their  minor  children,  is  a  proceeding  in  rem, 
and  a  service  of  summons  t^  publication  on  a 
nonresident  defendant  is  gmxi.  (Estate  of 
Newman.  76  Gal.  218.) 

Service  on  insane  wife.    See  post,  165. 

Judgment  on  service  of  summons  by  pub- 
lication.   See  post,  156, 167. 

Amended  affidavits  showing  service  after 
Judgment.    See  Summons,  120. 

h.  Parties. 

129.  The  wife,  in  a  suit  for  divorce,  may 
make  a  party  of  any  one  claiming  an  interest 
in  the  common  property.  (Kashaw  v. 
Kasbaw,  8  Gal.  812.) 

L  Dismissal  of. 

130.  It  will  be  presumed  that  charges  made 
in  a  complaint  in  an  action  for  divorce  were 
untrue,  where  the  action  is  voluntarily  dis- 
missed by  the  plaintiff.  (Cooper  v.  Cooper, 
88  Gal. «.) 

Dismissal  of  mit  on  condonation.  See  ante, 
111,2. 

where  cross-complaint  filed.   See  ante.  Ill, 

4,  I. 

J.  Evidence;  Confessions;  Corroboration. 

181.  In  an  action  to  obtain  a  divorce  the 
confessions  or  admissions  of  the  defendant 
can  be  given  in  evidence.  (Evans  v.  Evans, 
41  Gal.  103.) 

132.  The  eighth  section  of  the  act  of  1861, 
concerning  divorces,  which  provides  that  ''no 
divorce  shall  be  granted  in  any  action  by  de- 
fault of  the  defendant,  nor  on  the  admission 


or  statement  of  either  party,*'  does  not  pro- 
hibit the  introduction  of  confessions  in  evi- 
dence, but  simply  prevents  granting  a  decree 
on  them  alone.  (Baker  v.  Baker,  13  Gal.  87, 
cited  41  Gal.  107;  Evans  v.  Evans,  41  Gal. 
103.) 

133.  This  was  the  rule  of  the  common  and 
English  ecclesiastical  law,  and  our  statute  is 
merely  affirmatory  of  that  rule.  (Baker  v. 
Baker,  13  Gal.  87.) 

134.  The  object  of  the  rule  requiring  proof 
in  corroboration  of  defendant's  confessions 
is  to  guard  against  collusion ;  and  when  the 
entire  testimony,  confessions,  and  ciAsum- 
iitances  repel  all  suspicion  of  collusions,  and 
leave  no  doubt  of  the  truth  of  the  confessions^ 
the  court  should  act  upon  them.  (Baker  v. 
Baker,  18  Gal.  87.) 

136.  Though  the  court  cannot  grant  a 
divorce  on  the  ground  of  extreme  cruelty  of 
the  husband  upon  the  uncorroborated  testi- 
mony of  the  wife,  it  is  not  under  such  re- 
straint when  considering  whether  the  leaving 
of  the  husband  by  the  wife  constituted  will- 
ful desertion,  or  was  justified  by  his  cruel 
treatment,  and  upon  that  issue  the  court  may 
believe  the  uncorroborated  testimony  of  the 
wife  as  against  the  testimony  of  the  husband. 
(White  V.  White,  86  Gal.  219.) 

136.  Under  section  130  of  the  Civil  Code, 
providing  that  no  divorce  shall  be  granted 
upon  the  uncorroborated  statement,  admis- 
sion, or  testimony  of  the  parties,  the  testi- 
mony of  the  plaintiff  need  not  be  corroborated 
as  to  every  fact  and  circumstance,  but  it  is 
enough  if  the  facts  corroborated  are  sufficient 
to  support  the  action,  and  justify  the  entry 
of  a  decree  in  the  plaintiff's  favor.  (Cooper 
V.  Cooper.  88  Gal.  46.) 

Cited  94  (3al.  227. 

137.  If  the  wife,  when  plaintiff,  in  an  ac- 
tion for  a  divorce,  testifies  that  she  detected 
the  husband  in  the  act  of  adulterous  inter- 
course, her  testimony  is  suffidentiv  corrob- 
orated, under  the  second  section  of  the  act 
concerning  divorces,  if  it  appears  that  the 
other  party  to  such  adulterous  intercourse 
was  of  a  doubtful  character  for  chastity,  and 
that  the  husband  was  in  the  habit  of  associat- 
ing with  women  of  bad  character,  and  that 
this  woman  had  been  the  only  female  inmate 
of  his  house  for  a  long  time.  By  Crockett,  J., 
Temple,  J.,  concurring.  (Evans  v.  Evans,  41 
Gal.  103.) 

Cited  88  Gal.  48 ;  94  Gal.  227. 

138.  Where  the  defendant  is  charged  with 
many  acts  of  extreme  cruelty  extending 
through  a  period  of  years,  the  testimony  of 
plaintiff  as  to  a  course  of  extreme  cruelty  on 
the  part  of  the  defendant,  and  evidence  o!  his 
admission  of  cruelty  to  another  witness,  is 
sufficiently  corroborated  by  further  proof  of 
one  of  the  acts  of  Cruelty  alleged  in  tne  com- 
plaint.   ((3ooper  v.  (Dooper,  88  Gal.  46.) 

139.  The  institution  of  a  former  suit  by  the 
defendant  against  the  plaintiff,  without  any 
cause,  the  complaint  in  which  contained  ex- 
tremely cruel  and  unjust  charges,  such  as  no 
husband  should  be  permitted  to  make  against 
his  wife,  if  untrue,  is  an  act  of  cruelty,  which 
is  sufficiently  corroborated  by  evidence  of  the 
complaint  containing  the  charges,  and  of  the 
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Tolontmry  diflmiflMd  of  the  Action,  And  by  testi- 
mony of  a  witnesfl  as  to  its  cruel  eCtect  apon 
the  defendant.  (Cooper  y.  Cooper,  88  Gal.  46.) 

140.  Case  where  the  evidence  of  the  party 
seeking  a  divorce  was  sufficiently  corroborated 
under  section  130  of  the  Civil  Code.  ( Matthai 
V.  Matthai,  49  Cal.  90.) 

Cited  88  Cal.  48. 

141.  Upon  a  review  of  the  evidence,  held, 
that  the  testimony  of  the  plaintiff,  in  an  action 
of  divorce  as  to  the  extreme  cruelty  of  the  de- 
fendant, was  sufficiently  corroborated^  within 
the  meaninff  of  section  130  of  the  Civil  Code. 
(Veifzke  v.Yenske,  94  Cal.  225.) 

142.  In  an  action  for  divorce  on  the  ground 
of  extreme  cruelty  the  complaint  alleg^  that 
the  defendant  had  been  guilty  of  cruel  and 
inhuman  treatment  of  the  plaintiff  in  that  he 
had  accused  her  of  having  committed  adul- 
tery, and  that,  in  consequence  of  such  accusa- 
tions, her  mental  suffering  was  so  ereat  that 
she  became  physically  ill,  and  her  health  en- 
daneered.  Tne  only  evidence  in  corroboration 
of  the  plaintiff's  testimony  was  that  of  her  at- 
torney and  another  person  in  reference  to 
statements  made  bv  the  defendant  in  conver- 
sations of  a  friendly  and  confidential  char- 
acter, souffht  by  the  plaintiff's  attorney  with 
her  knowledge,  and  with  a  view  to  settle 
matters  between  the  parties,  there  being  no 
evidence  that  the  statements  were  made  with 
any  wanton  or  cruel  intent,  or  that  theypro- 
duced  any  effect  upon  the  plaintiff.  Held, 
that  the  testimony  of  the  plaintiff  was  uncor- 
roborated, within  the  meaning  of  section  180 
of  the  Civil  Code.  (Be  Haley  v.  Haley,  67 
Cal.  24.) 

In  suit  for  divorce  on  ground  of  adultery. 
See  ante.  III,  1,  a. 

Marriage  is  admitted  by  bdlure  to  deny. 
See  ante,  III,  4,  e. 

Publishing  evidence  in  divorce  case.  See 
Contempt,  IV,  1. 

k«  Manner  of  Trial;  Referring  Case;  Prac- 
tice on ;  Fees  of  Referee. 

Trial  by  jury  cannot  be  demanded.  See 
Jury  and  Jurors,  10. 

Oontinuance  in  divorce  suit.  See  Continu- 
ance, 7. 

Object  of  privacy  of  divorce  trial.  See  Con- 
tempt, 23. 

143.  The  whole  issue  in  divorce  cases  can- 
not, even  by  stipulation  of  jMuties,  be  re- 
ferred ;  and,  where  a  reference  is  had,  the  ref- 
eree cannot  puss  upon  the  testimony.  If  he 
make  any  statement  or  finding  of  facta  the 
court  is  obliged  to  disregard  it,  and  base,  its 
decree  only  upon  the  legal  testimony  taken, 
(Baker  v.  fiaker,  10  Cal.  527. ) 

144.  The  referee  in  divorce  cases  under  the 
statute  is  simply  a  master  to  take  testimony. 
(Baker  v.  Baker,  10  Cal.  627.) 

146.  If  referee  in  action  for  divorce  finds 
facts  the  court  should  disregard  the  finding, 
and  determine  the  cause  upon  the  evidence. 
(Benkert  v.  Benkert,  82  Cal.  467.) 

146.  In  an  action  for  divorce  1^  a  husband 
against  his  wife,  where  a  decree  was  rendered 
in  favor  of  the  wife,  and  a  referee  was  ap- 
pointed to  take  testimony  and  report  thereon 


as  to  the  character,  eonditioii,  and  value  of 
the  proper^  of  the  husband,  preUminaiy  to  a 
renmtion  of  final  judgment,  and  the  decree  re- 
quired the  costs  and  expenses  of  the  reference 
to  be  paid  by  the  husband,  and  the  referee 
filed  a  petition  to  have  the  husband  pays  cer- 
tain sum  into  court  for  the  payment  of  Uie 
costs  of  the  reference,  an  order  of  coait 
authorisinff  the  husband  to  mort^E^  his 
realty  for  the  purpose  of  securing  the  money 
is  within  the  power  of  the  court,  and  is  a 
proper  order.    (White  v.  White,  97  Cal.  604.) 

147.  A  contention  by  the  wife  that  the  hus- 
band was  able  to  procure  money  from  other 
sources  to  pay  the  expenses  of  the  reference, 
and  that  therefore  the  mortgage  should  not  be 
made,  will  not  be  sustained  upon  an  appeal 
from  the  order,  where  the  evidence  on  sncn  is- 
sue is  conflicting.  (White  v.  White,  97  Cal. 
604.) 

L  Special  Issaea  in. 

148.  In  an  action  lor  divorce  it  is  optional 
with  the  judge  to  submit  special  issues  to  the 
jury  or  not.  His  refusal  to  submit  them  will 
not  be  reviewed  on  appeal.  (Cleghom  v. 
aeghom,  66  Cal.  909.) 

m.  Collusion;  Contract  on  Consideration  of 
Absjidonment  of  Defense. 

149.  The  public  has  an  interest  in  the  result 
of  every  suit  for  divorce,  and  the  policy  and 
letter  of  the  law  concur  in  guarding  against 
collusion  and  fraud ;  and  it  would  be  the  aim 
of  the  court  to  afford  the  fullest  possible  hear- 
ing in  such  matters.  (Cottrell  v.  Cottreli,  83 
Cal.  467.) 

160.  Where  a  husband  transferred  certain 
real  and  personal  property  to  his  wife  in  con- 
sideration of  promi^sorv  notes  executed  by 
her  to  him,  secured  by  mortei^  and  a 
promise  by  her  to  abandon  her  oeiense  in  an 
action  of  divorce  then  pending  between 
them,  and  not  resist  or  prevent  or  delay  him 
in  obtaining  a  decree  of  divorce,  held,  that 
the  agreement  of  the  wife  with  respect  to  the 
divorce  proceedings  was  a  fraud  upon  the 
court,  and  as  it  constituted  an  essential  and 
inseparable  part  of  the  consideration,  the 
entire  transaction  became  tainted  by  fraud, 
and  no  action  would  lie  to  enforce  the  pay- 
ment of  the  notes.  (Beard  v.  Beard,  66  Cal. 
364.) 

Cited  70  Cal.  625,  626;  80  Cal.  672;  84  Cal. 
416. 

n.  Divorce  a  Mensa  et  Thoro. 

161.  Courts  of  California  have  no  authority 
to  grant  divorce  a  mensa  et  thoro,  or  to  com- 
pel a  husband  to  support  his  wife  while  she  is 
living  separate  and  apart  from  him,  against 
his  will  and  consent,  without  any  statutory 
ground  for  an  absolute  divorce,  or  any  statu- 
tory excuse  for  her  absence  from  his  home. 
(Hagle  V.  Hagle,  74  Cal.  608.) 

Cited  79  Cal.  338,  389. 

Judgment  without  stating  whether  from 
bonds  of  matrimony  or  from  bed  and  board. 
See  post,  162. 

o.  Judgments,  findings,  and  AppeaL 

162.  Judgment  of  divorce,  without  stating 
whether  from  bonds  of  matrimony  or  from 
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bed  and  botrdy  ia  a  diyorce  from  the  bonds  of 
matrimony.    (Miller  v.  Miller,  88  Oal.  865.) 

168.  Where  a  court  disaolyea  the  bonds  of 
matrimony  it  haa  no  power  to  impose  any 
restraint  upon  a  secona  marria^,  in  the  ab- 
sence of  express  statute  conferring  it.  (Bar- 
ber Y.  Barber,  16  Oal.  878.) 

154.  A  judgment  of  divorce  becomes  opera- 
tiye  between  the  parties  at  the  time  of  its 
rendition,  notwithstanding  it  be  not  entered 
by  the  clerk  untU  a  subsequent  date.  (Es- 
tate of  Cook,  77  Cal.  220.) 

Cited  79  Oal.  682. 

155.  Where  it  appears  that  alleged  acts  of 
extreme  cruelty  on  the  part  of  a  wife  toward 
her  husband  were  the  result  of  a  diseased 
mind,  culminating  in  her  insanitjr,  and  that 
ahe  was  insane  at  the  date  of  service  of  sum- 
mons upon  her,  and  was  judicially  declared 
insane  within  one  month  after  a  decree  of 
divorce  was  granted  to  the  husband,  upon  her 
default,  it  is  the  duty  of  the  court  to  set  aside 
the  decree  upon  motion  of  her  guardian,  and 
to  allow  an  answer  to  the  complaint  to  be 
filed,  and  it  is  error  to  refuse  the  motion. 
<Oohn  V.  Oohn,  85  Oal.  108.) 

156.  A  decree  of  divorce  which  has  been 
regularly  obtained  in  one  state  by  a  dtisen 
thereof  against  a  nonresident  defendant,  con- 
structively served  with  process  by  publication 
of  summons^  and  without  other  notice,  and 
which  is  valid  and  effectual  in  the  state  in 
which  such  decree  is  rendered,  is  equally 
Talid  in  a  sister  state.  (Estate  of  James,  w 
Cal.  874.) 

157.  Where  the  order  for  publication  of 
summons  in  an  action  of  divorce  in  the  state 
of  Missouri,  as  actually  published,  was  full 
And  complete,  and  purported  to  have  been 
signed  by  the  proper  officer,  the  neglect  of  the 
clerk  to  sign  his  name  at  the  foot  of  the  order 
entered  by  him  in  the  proper  book  kept  for 
the  entnr  of  such  orders  snould  be  treated 
upon  collateral  attack  upon  the  judgment  en- 
tered by  default^  based  on  such  order,  as  a 
mere  clerical  omission  in  matter  more  of  form 
than  of  substance,  which  was  cured  bj  the 
entry  of  judgment,  and  such  irregularity  in 
one  of  the  steps  taken  in  obtaining  jurisdic- 
tion cannot  be  collaterally  assailed,  there  not 
being  an  entire  want  of  jurisdiction  to  render 
the  judgment.    (Estate  of  James,  99  Cal.  374.) 

158.  Where  the  complaint  in  a  divorce  suit 
is  sufficient  to  inform  the  court  and  the  de- 
fendant of  the  relief  demanded,  and  of  the 
facts  upon  which  the  plaintiff  bases  his  right 
to  the  relief  sought,  it  is  sufficient  to  give  the 
court  jurisdiction  of  the  subject  matter  of  the 
action,  and  its  judgment  as  a  court  of  general 
Jurisdiction  cannot  be  collaterally  attacked 
for  error  u^n  the  ground  that  the  complaint 
was  defective  and  not  sufficient  to  entitle 
plaintiff  to  the  relief  demanded  therein  and 
Awarded  by  the  judgment.  ( Estate  of  James, 
1»  Oal  874.) 

159.  It  is  competent  collaterallv  to  impeach 
a  judgment  of  aivorce  renderea  in  another 
state  by  extrinsic  evidence  showing  that  the 
facts  necessary  to  give  the  court  pronouncing 
it  jurisdiction  to  proceed  did  not  exist,  not- 
withstanding a  recital  of  such  facts  in  the 
judgment,  but  where,  upon  such  collateral 


attack,  the  evidence  is  conflicting  as  to 
whether  the  plaintiff  was  a  bona  fide  resident 
of  the  state  for  the  length  of  time  required 
to  give  jurisdiction  to  the  court,  a  finding  of 
the  court  that  he  was  such  resident  for  a  suf- 
ficient length  of  time  will  not  be  disturbed 
upon  appeal.    (Estate  of  James,  99  Cal.  874.) 

160.  Where  a  divorce  from  the  bonds  of 
matrimony  was  obtained  by  a  husband  resid- 
ing in  the  state  of  Missouri  from  his  wife  re- 
siofing  in  the  state  of  New  York  by  publica- 
tion of  summons,  and  after  his  return  to  New 
York,  a  divorce  from  bed  and  board,  and  a  de- 
cree for  alimony,  and  the  custody  of  children 
was  subsequently  obtained  l^  her  against 
him,  but  the  decree  of  divorce  in  his  favor  was 
not  called  to  the  attention  of  the  court  in 
New  York  rendering  the  latter  judgment, 
held,  that  his  failure  to  plead  the  judgment  of 
divorce  in  bar  of  the  subseqaent  action  did 
not  have  the  effect  to  change  his  status  as  a 
single  man  given  him  bv  the  decree  of  divorce 
rendered  in  the  state  of  Missouri.  (Estate  of 
James.  99  Cal.  874.) 

Decree  of  divorce,  evidence  is  not  admissi- 
ble to  vary.    See  Evidence,  886. 

Voidable  judgment  of  divorce,  husband  or 
grantee  cannot  attack.    See  Judgments,  410. 

Judgment  is  binding  without  entry.  See 
Judgments,  63,  et  seq. 

Entrv  of  judgment  of  divorce  after  death. 
See  Judffments,  83. 

Default  in  suit  for  divorce,  relief  against. 
See  ante,  45. 

Default,  discretion  as  to  setting  aside.  See 
Default,  106. 

No  affidavit  of  merits  is  necessary  to  set 
aside  default.    See  Default,  185. 

Conflict  between  judgments  of  state  and 
federal  courts.    See  Judgments,  825,  et  seq. 

Certified  decree  of  divorce  is  capable  of  be- 
ing forged.    See  Criminal  Law,  1597. 

Divorce,  effect  on  action  by  husband  and 
wife.    See  Husband  and  Wife,  IV,  8. 

Judgment  denying  as  a  bar.    See  ante,  99. 

161.  In  an  action  by  the  husband  for  a 
divorce  on  the  grounds  of  habitual  intemper- 
ance and  extreme  cruelty  the  wife  denied  the 
allegations  of  the  complaint,  and  set  up  as  a 
separate  defense  extreme  cruelty  on  the  part 
of  the  husband.  The  court  found,  in  sub- 
stance, that  the  material  allegations  of  the 
complaint  were  true,  and  rendered  a  judg- 
ment in  favor  of  the  husband.  There  was  no 
findine  upon  the  issue  tendered  by  the  wife 
as  to  the  cruelty  of  the  husband.  Held,  (1) 
that  the  finding  was  not  sufficient  to  support 
the  judgment,  (2)  that  it  was  competent  for 
the  wife  to  plead  the  cruelty  of  the  husband 
in  defense  of  the  action,  and  that  the  judg- 
ment could  not  be  sustained  in  the  absence  of 
a  finding  on  the  subject.  (Cassidy  v.  Cassidv, 
68  Cal.  852. ) 

Cited  71  Cal.  881. 

Failure  to  find  in  suit.    See  Appeals,  2676. 

162.  When  the  husband  sues  the  wife  for  a 
divorce  upon  the  alleged  grounds  of  adultery 
and  desertion,  and  the  wife  denies  the  charges, 
and  brings  a  cross-complaint  asainst  the  hus- 
band for  a  divorce,  alleging  aaulterv,  willful 
neglect,  desertion,  and  extreme  cruelty  on  his 
I>art,  and  the  husband  pleads  the  wife's  de- 
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aertion  by  way  of  recrimination,  if  the  conrt 
findB  asainst  i>lHintiff  as  to  the  alleged  adul- 
tery and  desertion  of  the  wife,  and  in  favor  of 
defendant  as  to  plaintiff's  adultery,  neglect, 
and  desertion,  and  against  her  as  to  the  aver- 
ment of  cruelty,  a  finding  that  defendant  left 
the  plaintiff  and  did  not  return  is  not  incon- 
sistent with  the  finding  that  she  did  not  desert 
the  plaintiff.    (White  v.  White,  86  Cal.  219.) 

Condonation,  findings  as  to.  See  ante,  HI, 
2. 

Findings  in  suits  for  divorce  on  particular 
grounds.    8ee  ante,  III,  1. 

Appealability  of  orders  and  decrees  in 
divorce  proceedings.    See  Appeals,  U,  12. 

Divorce,  jurisdiction  of  supreme  court  over 
actions  of.    See  Appeals,  I,  8,  b. 

Notice  of  appeal  embracing  several  appeals. 
See  Appeals,  o27. 

Beversal  of  order  refusing  new  trial,  effect 
of.    See  Appeals,  8090. 

Cost,  allowance  for,  pending  appeal.  See 
Appeals,  1724. 

5.  CoiTMt/  FsM. 

168.  Pending  an  action  for  divorce  the  court 
may,  in  its  discretion,  require  Uie  husband  to 
pay  to  the  wife  any  monev  necessary  to  en- 
able her  to  prosecute  or  defend  the  action ; 
and  the  appellate  court  will  not  interfere  with 
such  order,  except  in  case  of  a  dear  abuse  of 
discretion.  (Cleghom  v.  deghom,  66  Cal. 
809.) 

164.  The  defendant,  in  a  suit  for  divorce, 
filed  a  cross-complaint,  alleging  abandonment 
by  the  plaintiff,  and  judgment  was  rendered 
in  his  favor ;  but  the  judgment  directed  that 
he  should  pay  money  to  the  plaintiff  for  her 
attorney's  fee.  Held,  not  to  be  erroneous. 
(Lowell  V.  Lowell,  66  Cal.  816.) 
Cited  82  Cal.  418. 

166.  Where  the  trial  court,  upon  an  applica- 
tion by  a  wife  for  alimony  and  counsel  fees, 
orders  the  husband  to  show  cause,  upon  a 
specified  date,  why  the  application  should  not 
be  granted,  and  tne  husoand  appears  in  pur- 
suance thereof,  he  has  a  rieht  to  be  heard 
upon  all  matters  pertaining  thereto ;  and  it  is 
error  for  the  court  to  refuse  to  allow  the  hus- 
band to  prove  that  the  wife  had  an  agreement 
with  her  attorneys,  whereby  the^  were  to 
charge  and  receive  nothins  for  their  services 
in  the  action.     (Mudd  v.  Mudd,  98  Cal.  820.) 

166.  The  object  of  section  137  of  the  Code  of 
Civil  Procedure  is  to  enable  the  wife  to  prop- 
erly present  her  cause  of  action  or  defense  to 
the  court,  and  if  she  can  do  this,  either  by 
reason  of  the  fact  that  she  has  a  sufficient 
separate  estate,  or  has  the  custody  and  man- 
agement of  a  sufficient  portion  of  the  com- 
munity propert]^,  or  if  her  attorney  has  made 
an  agreement  with  her  to  take  chaige  of  her 
case  tor  a  definite  amount  of  money,  or  eratu- 
itoudy,  it  is  error  for  the  court  to  make  an 
oi^er  for  the  payment  of  counsel  fees.  (Mudd 
T.  Mudd,  98  Cal.  820.) 

167.  Pending  an  action  for  divorce  the  wife 
has  no  necessity  entitling  her  to  an  allowance 
for  counsel  fees,  when  her  attorneys  are  faith- 
fully and  satisfactorily  acting  for  her  in  pur- 
suance of  an  agreement  whereby  they  have, 
as  compensation  for  their  services,  a  contin- 


gent interest  in  the  result  of  the  litlgatioii. 
(Sharon  v.  Sharon,  76  Cal.  1.) 
Cited  86  Cal.  213,  214. 

168.  It  is  proper,  in  an  action  for  divorce, 
to  refuse  alimony  pendente  lite  for  counsel 
fees  for  the  services  of  an  attorney  who  has 
i^reed  to  give  his  services  for  a  contingent 
auowance  of  a  percentage  of  the  property  re- 
covered as  the  result  of  the  suit;  but  the  ex- 
istence of  a  contract  for  a  contingent  fee  does 
not  preclude  an  allowance  of  a  reasonable 
sum  for  fees  of  other  counsel,  not  interested 
in  the  contract,  whose  services  were  neces- 
sary.   (White  V.  White,  86  Cal.  212.) 

169.  Under  section  132  of  the  CivO  Code 
the  court  may  require  the  husband  to  pay  to 
the  wife  temporary  alimony  and  a  reasonable 
attorney's  fee ;  and  no  testimony  is  necessary 
to  determine  what  the  amount  of  the  fee 
should  be.  The  court  may  determine  what  is 
a  reasonable  fee  from  its  own  experience,  and 
from  the  facts  and  circumstances  of  the  case 
appearing  before  it,  and  may  base  the  allow- 
ance on  the  ability  of  the  husband  to  earn 
money,  though  it  cioes  not  appear  that  he  has 
money  or  o^er  property  with  which  to  pay 
the  amount  allowea.  (Peyre  v.  Peyre,  7v 
CaL836.) 

170.  In  an  action  for  divorce,  an  allowance 
to  the  wife  of  one  thousand  dollars  as  attor- 
ney's fees  is  not  excessive,  where  it  appears 
that  the  defendant  is  the  owner  of  consider- 
able property,  and  has  been  persistent  and  de- 
termined in  resisting  the  wiie's  efforts  to  suc- 
ceed in  her  cause,  thereby  entailing  upon  her 
attorneys  a  lar^p  amount  of  labor  in  the  pro- 
tection of  her  rights.  (Schammel  t.  Scham- 
mel,  74  Cal.  86.) 

171.  In  an  action  for  divorce  the  court  has 
discretion  to  require  the  husband  to  pay  ali- 
mony and  counsel  fees  to  the  wife  pending 
the  suit;  but  such  discretion  is  not  an 
arbitrary  power,  and  must  be  exercised  in 
view  of  the  circumstances  and  necessities  of 
the  several  parties,  and  the  pecuniary  ability 
of  the  husband.  Held,  that,  under  the  cir- 
cumstances of  this  case,  the  allowance  of  fifty 
dollars  a  month  alimony,  and  five  hundred 
dollars  counsel  fees  was  excessive,  and  an 
abuse  of  discretion,  the  defendant's  burdens 
and  necessities  bein^  greater,  and  his  means 
and  ability  to  sustain  them  being  less,  than 
are  the  plaintiffs.  (Turner  v.  Turner,  80  Cal. 
141.) 

Cited  98  Cal.  821. 

172.  Under  the  drcumstanoes  of  the  case 
the  sum  of  fifty-five  thousand  dollars,  ordered 
to  be  paid  by  the  husband  to  the  wife's  attor- 
neys as  counsel  fees,  held,  excessive,  and  an 
abuse  of  the  discretion  of  the  court,  and  that 
the  number  of  attorneys  employed  by  the 
wife  to  prosecute  the  action  was  unneces- 
sarily large.  (Sharon  v.  Sharon,  76  Cal.  1.) 
Cited  79  Cal.  614;  80  Cal.  143;  91  Cal.  432. 

173.  Under  section  137  of  the  Civil  Code 
the  money  necessary  to  enable  a  wife  to  prose- 
cute or  defend  an  action  of  divorce  should  be 
ordered  paid  by  the  husband  directly  to  her: 
and  the  court  has  no  power  to  order  it  paid 
directly  to  her  attorneys.  (Sharon  v.  Sharon, 
76  Cal.  1.) 

Cited  93  Cal.  670;  94  Cal.  619. 
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174.  A  dsoree  in  a  dlToroe  mit  adjudging 
that  defendant  pay  to  plaintiff's  attomej  one 
hundred  dollars  as  counsel  fees  of  plaintiff. 
and  providing  that  all  alimony,  fees,  ana 
costs  allowed  may  be  paid  in  the  aggregate  to 
the  derk,  and  that  aQ  shall  be  a  nen  on  cer- 
tain described  real  property  of  defendant, 
and,  if  not  paid,  that  execution  or  order  of 
sale  may  issue  for  the  whole  on  demand  of 
plaintiff  and  so  mudi  of  defendant's  property 
sold  thereunder  as  will  satisfy  tne  totiu 
amount,  must  be  regarded  as  a  decree  in 
favor  of  plaintiff  for  tne  counsel  fees,  and  is 
neither  Irregular  nor  void.  (Bobinson  v. 
Bobinson.  79  Gal.  611.) 

Cited  91  Gal.  432. 

175.  An  order  allowing  counsel  fees  as  ali- 
mony pendins  an  appeal  from  a  previous  or- 
der^ '*m  lieu'' of  tibe  alimony  api>ealed  from, 
which  is  modified,  before  an  appeal  is  taken 
therefrom,  Ijjr  striking  out  the ''lieu"  clause, 
and  leavinff  it  as  a  new  order  for  further  coun- 
sel fees.  wiU  be  affirmed  upon  appeal.  ( Storke 
V.  Storke,  99  Gal.  621.) 

176.  Where  a  notice  to  a  defendant,  in  an 
action  for  permanent  support  and  mainte- 
nance to  show  cause  why  an  order  should  not 
be  made  for  the  payment  of  alimony,  recited 
that  it  was  "to  pay  the  said  clerk  a  certain 
sum  of  money  to  be  applied  by  plaintiff  as 
counsel  fees  in  prosecntug  the  action,"  but 
the  ordei  directs  the  defendant  to  pay  a  sum 
of  money  ''  to  the  attorney  for  plaintiff,"  the 
order,  although  irresular,  will  not  be  re- 
versed upon  appeal,  out  will  be  modified  so 
as  to  require  the  money  to  be  paid  to  the 
plaintiff.    (Storke  v.  Storke,  99  Gal.  621. ) 

177.  In  an  action  of  divorce,  in  which  the 
petitioner  was  the  defendant,  an  order  was 
made  directing  him  to  pay  a  certain  sum  of 
money  to  his  wife  as  counsel  fees,  or  to  show 
cause,  on  a  specified  dny  thereafter,  why  he 
should  not  be  punished  for  contempt.  The 
money  was  not  paid,  and  no  affidavit  showing; 
nonpayment  was  presented;  but  the  peti- 
tioner with  his  counsel  appeared  before  the 
court  on  the  day  specified  for  the  purpose  of 
showing  cause,  when  the  court,  after  hearing 

•evidence  as  to  his  ability,  ordered  him  to  pay 
the  money.  The  petitioner  thereupon,  in  the 
presence  of  the  court,  refused  to  comply  with 
the  order,  saying  that  he  would  go  to  jail  be- 
fore doing  so.  'fne  court  thereupon  adjudged 
iiim  guilty  of  contempt,  and  oraered  that  he 
be  imprisoned  until  the  payment  was  made. 
Held,  that  the  refusal  to  pay,  being  made  in 
the  presence  of  the  court,  could  be  punished 
as  a  contempt,  notwithstanding  no  affidavit 
of  nonpayment  had  been  made.  (Bx  parte 
BoUnwrn,  71  Gal.  008.) 

Gounsel  fees  pending  appeal.  See  post, 
ni,  6,  c. 

Attomevs*  fees  on  condonation  and  dis- 
missal.   See  ante.  III,  2. 

Appeal,  discretion  as  to,  review  of.  See 
Appeals,  XL  18,  j. 

Appeal,  effect  of,  on  order  allowing  counsel 
fees.    See  Appeals,  VIII,  8. 

Presumption  in  favor  of  action  of  lower 
court.    See  Appeals,  2844. 

Judgment  refusing,  reversal^f ,  in  part.  See 
AppeiSs,  8108. 


Allowing,  pending  appeal.  See  Appeals, 
1724. 

Bond  on  api>eal  from  order  allowing.  See 
Appeals,  649. 

6.  Alimony, 

a.  Power  to  Grant ;  Jurisdiction  Over. 

178.  In  an  action  for  divorce  brought  by  the 
wife,  the  jud^e  of  the  court  in  which  the  ac- 
tion is  pending  has  no  jurisdiction  to  hear 
and  determine,  in  the  district  court  of  an  ad- 
joining county  of  the  same  district,  an  appli- 
cation by  the  wife  for  an  iJlowance  pendente 
lite,  and  for  the  custody  of  the  children  of 
the  marriage.  (Bennett  v.  Southard,  35  Gal. 
688.) 

179.  An  order  for  alimony  and  the  custody 
of  the  children  pendente  lite  can  only  m 
made  by  the  court  in  which  the  action  for 
divorce  is  pending.  (Bennett  v.  Southard,  35 
Gal.  688.) 

Power  to  order  temporary  alimony.  See 
ante,  169. 

b.  Amount  of;  IKscretion  as  to. 

180.  The  granting  of  alimony  pendente  lite 
is  a  matter  resting  m  the  sound  discretion  of 
the  court,  and  the  order  grantins  it  will  not 
be  disturbed,  where  no  abuse  of  discretion 
appears.  (Bohnert  v.  Bohnert,  91  Gal.  428.) 
Gited  100  Gal.  495. 

181.  The  action  was  brought  by  a  wife  for  a 
divorce,  and  the  answer  denied  tne  marriage. 
On  the  trial  the  evidence  showed  that  tne 
marriage  had  been  kept  secret,  and  that  the 
defendant  had  agreed  to  pay  the  plaintiff  ^yt 
hundred  dollars  a  month  for  her  support  un- 
til the  marriage  should  be  openly  acknowl- 
edged. Held,  that  an  allowance  to  the  wife 
of  an  equal  amount  per  month  as  temporary 
alimony  was  reasonable,  and  that  the  allow- 
ance of  a  greater  amount  was  an  abuse  of  dis- 
cretion.   (Sharon  v.  Sharon,  75  Gal.  1.) 

182.  Upon  a  motion  for  an  order  granting 
alimony  pendente  lite  and  counsel  fees  to 
the  defendant,  where  the  affidavits  used  upon 
the  hearing  show  that  tiie  only  property  oe- 
longing  to  the  parties,  or  to  either  of  them^  is 
a  house  and  lot,  to  the  procurement  of  which 
both  parties  contributed,  the  title  to  which 
is  in  the  defendant,  and  which  is  occupied  by 
her,  but  that  it  produces  no  income,  that  the 
defendant  has  no  means  of  support,  and  that 
the  plaintiff's  income  is  about  one  hundred 
and  forty-five  dollars  per  month,  an  order  bv 
the  court  that  the  plaintiff  pay  to  the  defena- 
ant  forty-five  dollars  per  month,  and  one 
hundred  dollara  counsel  fees,  is  not  an  abuse 
of  discretion.    (Poole  v.  Wilber,  95  Gal.  339.) 

183.  In  an  action  for  divorce,  an  order 
directing  the  husband  to  pav  the  wife  one 
hundred  and  twenty-five  dollars  per  month 
as  alimony  will  not  be  reversed  on  appeal, 
when  it  appeara  that  she  is  sick  and  bedrid- 
den, and  nas  no  means  of  supporting  herself 
and  her  children,  and  the  husband  has  a 
monthly  income  of  four  hundred  and  thirty- 
two  dollars.  (Schammel  v.  Schammel,  74 
Gal.  36.) 

184.  Section  137  of  the  Givil  Gode,  which  pro- 
vides that  while  an  action  for  divorce  is  pend- 
ing the  court  may,  in  its  discretion,  require 
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the  hoaband  to  pay  u  alimony  any  money 
neoesflary  to  enable  the  wife  to  prosecute  or 
defend  the  action,  empowers  the  court  to 
grant  an  allowance  only  as  to  expenses  neces- 
sary to  be  incurred  in  the  future  prosecution 
or  defense  of  the  action,  and  does  not  author- 
ise it  to  make  an  allowance  for  the  payment 
of  past  expenses,  except  where  the  payment 
is  necessary  to  be  made  in  order  to  enable  the 
wife  to  further  prosecute  or  defend  the  ac- 
tion.    (LoTeren  y.  Loyeren,  100  Cal.  493.) 

185.  Where  the  expenses  of  a  diyoroe  action 
haye  been  incurred  and  paid  by  the  wife  with 
money  borrowed  by  her  entirely  upon  the 
strength  of  her  own  credit  they  cannot  be 
made  the  basis  of  an  order  granting  an  idlow- 
ance  therefor,  and  compelling  the  husband 
to  pay  them«  (Loyeren  y.  Loyeren,  100  Cal. 
493.) 

Alimony,  what   unreasonable.    See  ante, 

in. 

Amount  of.  on  allowance  in  gross*  See 
post.  III,  6,  d. 

e.  Time  of  Making;  Allowance;  Notice  of; 

Pending  Appeal. 

186.  An  order  of  oourtj  in  an  action  of 
diyorce^  allowing  the  plaintiff  therein  ali- 
mony, IS  not  erroneous  because  made  before 
any  issue  of  fact  was  joined,  and  while  a  de- 
murrer to  the  complaint  was  ^nding,  which 
demurrer  was  afterwards  sustained.  ( Langan 
y.  Langan,  91  Gal.  654.) 

187.  Under  section  137  of  the  Code  of  Ciyil 
Piooednre^  proyiding  that  **  the  court  may,  in 
its  discretion,  require  the  husband  to  pay  as 
iJimony  any  money  necessary  to  enable  the 
wife  to  support  herself  or  her  children,  or  to 
prosecute  or  defend  the  action"  of  diyoroe, 
the  court  has  power  to  order  the  payment  of 
any  reasonable  sum  for  alimony  ana  counsel 
fees,  ex  parte,  without  any  preyious  notice 
to  the  husband.  Where,  howeyer,  the  court 
chooses  to  giye  notice,  it  may  be  of  such 
length  as  the  court  sees  fit.  (Mudd  y.  Mudd, 
98  Cal.  320.) 

188.  Under  section  137  of  the  Ciyil  Code 
the  power  of  the  trial  court  to  make  an  allow- 
ance to  ^e  wife  for  her  support  as  alimony, 
or  for  the  purpose  of  defending  or  prosecuting 
an  action  lor  diyoroe,  is  not  ochausted  upon 
the  rendition  of  the  jud(;ment,  but  may  be 
exercised  at  any  time  during  the  pendency  of 
an  appeal.  (Bohnert  y.  Bolmert,  91  Cal.  428.) 
Cited  100  Cal.  495. 

189.  In  an  action  l^  a  husband  for  a  diyorce 
from  his  wife,  in  which  she  desires  in  gfX)d 
faith  to  appeal  from  a  judgment  rendered 
against  her,  the  trial  court  may  order  that  the 
huBl»nd  pay  into  court  an  allowance  to  her 
for  support  pending  the  appeal,  and  for  the 
costs  of  apx)eal  and  of  the  trial  court,  and  also 
a  certain  other  sum  as  attorneys'  fees,  for  the 
seryices  of  her  attorneys  upon  appeal,  to  be 
paid  to  the  said  attorneys  when  the  transcript 
should  be  ready  for  filing  in  the  appellate 
court ;  and  saia  order  for  payment  of  attor- 
neys' fees  into  court  is  not  yoid  as  being  a 
direct  judgment  for  money  in  fayor  of  per- 
sons not  parties  to  the  suit.  (Bohnert  t. 
Bohnert,  91  Cal.  428.) 


Power  of  supreme  court  to  order  alimony 
pending  appeal.    See  Appeals,  I,  2. 

d«  Allowance  in  Groas. 

190.  The  superior  court  has  power,  under 
section  139  of  the  Ciyil  Code,  to  make  an  al- 
lowance of  alimony  to  the  wife  in  a  diyoroe 
suit  in  a  raross  sum.  The  allowance  may  be 
for  the  wife's  support  during  her  life,  and  is 
not  limited  to  periodical  payments.  An  al- 
lowance haying  regard  to  the  drcnmstances 
of  the  parties  respectiyely  of  a  sum  less  than 
a  thira  in  yalue  of  the  husband's  estate,  to  an 
abused  and  injured  wife  in  feeble  health,  with 
children  to  care  for,  is  a  ^oper  exercise  of 
discretion.  (Robinson  y.  Kobinson,  79  Cat. 
511.) 

e.  What  IsBues  not  Tried  or  Oonaidered  on 

Application. 

191.  The  purpose  of  alimony  allowed  in  an 
action  by  a  wife  for  maintenance  or  diyoroe 
is  to  giye  tbe  wife  support,  and  to  enable  her 
to  oonduct  her  side  of  the  litigation  pending 
the  trial  of  the  issues  made  by  the  pleadings, 
and  the  oonrt  cannot  be  compelled  to  try  sag 
determine  an  issue  of  insanity  raised  by  the 
answer  of  the  husband  before  it  can  allow 
alimony.    (Storke  y.  Btorke,  99  Cal.  621. ) 

192.  Where  the  maniage  is  claimed  to  be  a 
nullity,  and  is  sought  to  be  annulled  on  the 
ground  of  a  preyious  marriage  of  the  defend- 
ant with  another  person,  but  the  defendant 
ayers  a  subsequent  marriage  with  the  plain- 
tiff  after  the  disalHlity  was  remoyed,  and 
prays  for  alimony,  upon  appeal  from  an  order 
allowing  alimony  to  the  aefendant,  it  need 
not  be  considered  whether  the  issue  as  to  the 
subsequent  marria^  is  sustained  upon  the 
hearing  of  the  motion.  (Poole  t.  Wilber,  95 
Cal.  339.) 

Sufficiency  of  pleadings  not  oonsodered  on 
motion  for  alimony  and  oounsel  fees.  See 
AppcMsls,  1820. 

L  Duration  of;  Effect  of  Judgment  on;  Per- 
manent Alimony ;  Allowance  from  Fu- 
ture Earnings. 

193.  Order  is  not  erroneous  because  the  re- 
quirement to  pay  the  amount  fixed  by  it  is 
not  expressly  limited  to  such  time  as  the  ac- 
tion in  which  it  is  made  shall  be  pending.  By 
necessary  implication  the  order  ceases  to  haye 
any  operation  after  the  entij  of  judgment, 
(liangan  y.  Langan,  91  Cal.  6o4.) 

194.  A  decree  of  diyorce,  for  the  offense  of 
the  husband,  allowing  alimony  to  the  diyorced 
wife,  without  si>ecifying  the  period  during 
which  it  is  to  be  paid,  is  yalid  and  sufficiently 
certain  in  its  terms,  and  will  be  construed  as 
intending  the  payment  of  alimony  to  continue 
durins  the  life  of  the  diyorced  wife,  or  until 
modified  by  the  court.  (Ex  parte  Hart,  94 
Cal.  254.) 

196.  Alimony,  in  its  strict  technical  sense, 
proceeds  only  from  husband  to  wife,  and  is 
applied  by  the  legislature  only  to  an  allow- 
ance for  the  support  of  the  wife  pendente  lite. 
The  permanent  allowance  proyiaed  for  by  sec- 
tion 139  of  the  Ciyil  Code  is  not,  properly 
speaking,  penQanent  alimony,  nor  is  it  merely 
a  substitute  for  the  wife's  interest  in  the  com- 
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mon  or  separate  property  of  the  husband,  bat 
is  allowed  oy  way  ol  compensation  for  a  wrong 
done  to  the  wife.  (Ex  parte  Spenoer,  83  Cal. 
460.) 

196.  When  the  court  srants  a  diyoroe  to  the 
husband  on  account  of  Qie  offense  of  the  wife 
it  cannot  require  the  husband  to  pay  to  the 
wife,  after  tne  diyorce,  out  of  his  separate 
property,  a  sum  or  sums  of  money  for  her 
support.  (Everett  y.  Everett,  52  Gal.  383.) 
Cited  83  Cal.  464 ;  distinguished  91  Cal.  431. 

X97.  Court,  in  granting  a  divorce,  may 
direct  the  defendant  to  pay  the  plaintiff  a 
monthly  sum  as  alimony,  and  the  allowance 
maybe  based  on  his  earnings  or  upon  his 
ability  to  earn  money,  (iiidenmuller  v. 
Eidenmuller,  37  Cal.  364.) 
Cited  79  Cal.  840;  82  Cal.  113;  83  Cal.  466, 

466. 

198.  When  divorce  is  denied,  ^rmanent 
alimony  cannot  be  granted  the  wife,  under 
flection  136  of  the  Civil  Code,«where  no  facts 
are  either  proved  or  found  showing  that  the 
wife  has  a  cause  for  divorce,  or  that  the  par- 
ties are  not  living  together,  or  that  perma- 
nent alimony  is  needed  for  her  supnort  and 
maintenance.    (Peyre  v.  Peyre,  79  Cal.  336.) 

199.  In  an  action  for  a  divorce,  the  court 
has  discretionary  power,  under  section  136  of 
the  Civil  Code,  although  a  divorce  is  denied, 
to  require  the  husband  to  provide  for  the 
maintenance  of  the  wife  while  she  is  living 
■eparate  from  him,  when  the  circumstances 
of  ^e  case  show  that  it  would  be  impossible 
for  them  to  live  happily  together*  (Hagle  v. 
Hagle,  68  Cal.  588.) 

Cited  79  Cal.  838. 

200.  It  seems  that  the  future  earnings  of 
the  husband  after  a  decree  of  divorce  are 
neither  common  nor  separate  property,  and 
cannot  be  charged  with  the  payment  of  per- 
manent alimony  by  the  decree.  Separate 
property  is  a  relative  term,  which  implies  the 
existence  of  a  community,  and  is  limited  to 
property  acquired  before  marriage,  or  ac- 
quired afterward,  during  the  existence  of  the 
community,  by  gift,  bequest,  devise,  or  de- 
scent. Per  Paterson,  J.  (In  re  Spencer,  82 
Cal.  110.) 

201.  The  court  granting  a  divorce  for  the 
offense  of  the  husband  nas  jurisdiction  to 
compel  him  to  pay  a  certain  sum  monthly 
after  divorce,  out  of  his  future  earnings,  in- 
dependently of  a  common  or  separate  prop- 
erty then  in  esse,  for  the  support  of  the 
divorced  wife,  and  by  waj  of  compensation 
for  the  deprivation  growing  out  of  his  own 
wrong,  which  allowance  it  may  subsequently 
increase  or  diminish  as  the  changed  circum- 
stances of  the  ^rties  shall  warrant.  Pater- 
son, J.,  dissenting.  (Ex  parte  Spencer,  83 
Cal.  460.) 

202.  In  an  action  instituted  by  a  wife  for  a 
divorce,  and  for  a  division  of  the  property  of 
the  defendant,  an  order  was  made  pendente 
lite  awardying  the  plaintiff  a  certain  monthly 
allowance  as  alimony.  Thereafter  the  court, 
bavins  found  that  the  plaintiff  was  entitled 
to  a  divorce,  referred  the  action  to  a  referee 
to  take  testimony  and  report  upon  certain 
questions  relating  to  the  property  of  the  de- 
fendant.   Subsequently,  and  while  the  refer- 


ence was  pending,  the  court  filed  additional 
findings  of  fact  and  conclusions  of  law,  and 
directed  that  judgment  be  entered  in  favor  of 
the  plaintiff,  reserving  all  questions  as  to  the 
property.  A  judgment  was  accordingly  en- 
tered for  a  divorce,  containing  a  provision 
that  "all  questions  as  to  property,  and  as  to  a 
suitable  allowance  to  the  wife  for  her  sup- 
port, are  hereby  reserved.''  Held,  that  the 
judgment  was  not  final  so  far  as  the  questions 
concerning  the  property  were  concerned,  and 
did  not  render  inoperative  the  prior  order 
for  alimony.  (Ex  parte  Ambrose,  72  Cal. 
898.) 

g.  Modification  of  Order ;  Appeal. 

203.  Upon  an  application  to  be  discharged 
firom  imprisonment  for  an  alleged  contempt 
of  court,  in  disobeying  its  order  to  payj^- 
mony ,  It  was  claimed  Dy  the  i)etitioner  that 
the  court  exceeded  its  jurisdiction  in  increas- 
ing the  amount  over  that  decreed  to  be  paid 
by  the  iudgment  entered  in  the  action.  Held, 
the  code  authorises  the  court  to  modif]^  its 
orders  in  this  respect  from  time  to  time. 
(Civ.  Code,  seo.  189 ;  Ex  parte  Cottrell,  59  Cal. 
417.) 

Cited  83  Cal.  465. 

Appeal,  review  of  order  allowing  alimony. 
See  Appeals,  XI,  18,  j. 

Appeal,  order  allowing  alimony,  how  pre- 
sented on.    See  Appeals,  Vll,  25. 

Alimony,  authentication  or  identification  of 
order  granting.    See  Appeals,  VI.  6,  d,  D. 

Bond  on  appeal  from  order  allowing  ali- 
mony.   See  Appeals,  649. 

Appeal,  effect  of  on  order  allowing  alimony. 
See  Appeals,  VlII,  8. 

Modification  of  order  pending  or  upon  ap- 
peal.   See  ante,  175, 176. 

What  issue  not  considered  on  appeal.  See 
ante,  lU,  6,  e. 

Alimony,  appeal  from,  cause  advanced  on 
calendar.    See  Appeals,  1860. 

h«  Enforcement  of  Order  Allowing. 

204.  An  execution  may  be  issued  for  all* 
mony  allowed  by  a  decree  or  order  of  court, 
without  first  giving  the  defendant  an  oppor- 
tunity to  show  cause  why  he  had  not  obeyed 
the  order.  (Van  Cleave  v.  Bucher,  79  CaL 
600.) 

205.  A  decree  of  divorce  allowing  alimony 
is  within  the  jurisdiction  of  the  court,  and 
can  be  enforoea  by  process  of  contempt.  (Ex 
parte  Hart,  94  Cal.  254.) 

206.  In  suit  for  divorce,  the  court  has  power 
to  order  the  husband  to  pay  money  to  the  wife 
for  her  support  during  the  litigation,  and  for 
counsel  fees  and  other  legal  expenses;  and 
such  order  may  be  enforced  by  imprisonment 
for  contempt  in  case  of  refusal  to  pay.  (Ex 
parte  Perkins,  18  Cal.  60.) 

Cited 59  Cal.  412;  65  Cal.  191 ;  67  Cal.  204;  2 
Idaho,  221. 

207.  A  sum  so  ordered  to  be  peid  is  not  a 
debt  within  that  article  of  our  constltuticm 
which  prohibits  imprisonment  for  debt  ex- 
cept for  fraud.  The  husband  is  bound  to 
support  the  wife,  and  thin  duty,  though  not 
technically  a  debt,  is  an  imperfect  obligation 
wliicli  may  be  enforced  by  order  of  court  com- 
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him  to  pav  her  money.    (Ex  parte 
erkina,  18  Oal.  00.') 

208.  The  court  may  enforce  compliance  with 
its  order  for  the  payment  of  a  monthly  allow-* 
ance  by  the  divoreed  husband  for  the  support 
of  his  divorced  wife,  by  imprisoning  him  for 
contempt  for  its  violation,  his  only  remedy 
being  to  pur^  himself  of  contempt  by  show- 
ing to  the  satisfaction  of  the  court  nis  inability 
to  obey  the  order,  and  that  such  inability  has 
not  been  caused  by  his  own  act  for  the  pur- 
pose of  avoidinff  payment.  The  finding  of  the 
court  as  to  his  ability  is  conclusive  upon 
habeas  corpus,  and  the  prisoner  cannot  be 
discharged  from  imprisonment,  if  the  facts 
showing  jurisdiction  appear  upon  the  record. 
(Ex  parte  Spencer,  88  Oal.  460.) 

209.  The  husband,  in  an  action  of  divorce, 
who  has  been  committed  for  contempt  in  not 
paying  certain  monej  ordered  to  be  paid  to 
Ids  wue  as  alimony,  is  not  entitled  to  oe  dis- 
charged on  habeas  corpus  upon  showing  that 
nnce  his  imprisonment  commenced  he  has 
filed  his  petition  in  insolvency,  and  has  ob- 
tained the  usual  preliminary  oraer  declaring 
hhn  an  insolvent.  (Ex  parte  Wilson,  78  OaL 
97.) 

210.  Where  a  defendant  in  a  divorce  pro- 
ceeding was  imprisoned  l^  order  of  the  trial 
court  for  refusal  to  comply  with  its  order  for 
the  pavment  of  alimony  and  counsel  fees,  and 
was  afterwards  duly  dischareed  from  im- 
prisonment upon  his  taking  the  oath  of  in- 
Bolvencf  prescribed  by  section  1148  of  the 
Code  of  Civil  Procedure,  a  subsequent  order 
directing  him  to  pay  to  the  plamtiff  "said 
alimou]^  and  counsel  fees"  will  be  construed 
as  requiring  payment  of  the  counsel  fees  and 
alimony  due  prior  to  his  discharge,  as  well  as 
the  ahmony  subsequently  accruing,  and  a 
commitment  to  imprisonment  until  ne  should 
oomplv  with  such  order  is  illegal,  and  the 
defendant  will  be  discharged  upon  habeas 
corpus.    (Ex  parte  Batchelder,  96  Cal.  283.) 

Contempt,  refusal  to  pay  counsel  lees.  See 
ante,  177. 

Refusal  to  provide  for  support  of  ohildren. 
See  poet.  III,  8. 

Alimony,  order  to  pay  over.  See  Contempt, 
IV.  2. 

Denying  right  to  deposition  for  nonpay- 
ment of  counsel  fees  and  costs.  See  Deposi- 
tions, XIL 

7.  DiriMiM  of  Proporiy. 

a.  Jurisdiction  Over. 

211.  In  suit  for  divorce  and  partition  of 

Sroperty  acquired  during  coverture  the  juris- 
iction  of  the  district  court  is  not  limited  as 
to  the  amount.  (Deupres  v.  Deuprez,  5  Cal. 
887.) 

Jurisdiction  of  suit  for  division  after  divorce. 
See  post.  III,  7,  h. 

b.  Enjoining  Disposition  Pending  Controversy. 

212.  In  an  action  of  divorce,  the  court  has 
no  power  to  enjoin  the  disposition  of  prop- 
erty peiklin^  the  controversy,  unless  there  is 
some  pleadmg  by  which  an  issue  as  to  such 
property  is  tendered.  (Reminffton  v.  Superior 
Court  of  San  Francisco,  60  Cal.  6S3.) 


Power  of  husband  to  convey  proper^rpend- 
ing  divorce.    See  Husband  and  Wife,  20w 

€•  Pleadings  in  Relation  to. 

218.  In  the  absence  of  an  allegation  that 
there  is  common  property  the  presumption 
would  be  that  there  was  none.  (Kashaw  v. 
Kashaw,  8  Cal.  812.) 

214.  In  a  bill  for  divorce  it  is  proper  to  de- 
clare, for  the  information  of  the  court,  in 
what  the  common  property  consists,  its  na- 
ture, and  value.  (Kashaw  v.  Kashaw,  3  CaL 
812.) 

215.  An  objection  that  a  complaint  in  an 
action  for  divorce,  stating  the  existence  of 
common  property,  is  uncertain  and  defective 
in  not  stating  the  facts  showins  the  property 
to  be  oommon,  must  be  raised  By  demurrer  or 
it  will  be  deemed  waived.  (Gimmy  v.  Gimmy, 
22  Cal.  633.) 

Cited 22 Cal.  689;  4Nev.472. 

216.  In  an  action  for  divorce  bv  a  wife  against 
her  husband  the  complaint  alleged  that  cer- 
tain land  (the  separate  property  d  the  latter) 
was  dedicated  as  a  homestead  by  a  declara- 
tion filed  and  recorded  bv  her,  and  that  at  the 
time  of  the  declaration  the  parties  were  resid- 
ing on  the  land,  and  the  answer  denied  the 
former,  but  not  the  latter,  allegation.  Held, 
that  the  denial  <rf  the  ultimate  fact  was  suffi- 
cient, and  that  a  finding  that  the  wife,  at  the 
time  of  the  declaration,  had  abandoned  her 
husband,  and  was  not  residing  cm  the  land, 
was  within  the  issue,  and  that  the  decree 
rightly  adjudged  the  land  to  the  defendant. 
(Lowell  V.  Lowell,  66  Cal.  816.) 

217.  In  action  for  a  divoroe,  where  the  com- 
plaint states  the  existence  of  conomon  prop> 
erty,  the  court,  in  addition  to  granting  the 
divoroe,  may  oraer  a  division  of  the  common 
property,  and  that  a  homestead  be  set  apart 
to  the  plaintiff,  although  no  reUef  of  this  chai^ 
acter  is  prayed  for  in  the  complaint.  {Qimmj 
V.  Gimmy,  22  Cal.  633.) 

Cited  67  CM.  213. 

218.  The  settlement  of  property  rights  is 
incident  to  every  action  of  aivorcewhen  there 
is  any  property  involved,  and  such  settlement 
may  oe  sousht  in  tiie  cross-complaint  as  well 
as  m  the  original  complaint.  (Mott  v.  Mott, 
82  Cal.  418.) 

d.  Property,  how  Awarded;  Disposition  of 

Proceeds. 

219.  If  divorce  is  granted  because  of  adul- 
tery, the  court  may  award  all  the  common 

Sroperty  to  the  prevailing  party.    (Miller  v. 
[iller,  33  Oal.  355.) 
Cited  4  Nev.  472. 

220.  The  inference  to  be  derived  from  see* 
tions  146  and  147  of  the  Civil  Code  is,  that  if 
a  divorce  is  granted  on  the  eround  of  adultery 
or  extreme  cruelty,  the  inlared  party  is  en- 
titled to  more  than  one-half  of  the  common 
property.    (Eslinger  v.  Eslinger,  47  Cal.  62.) 

221.  In  action  by  wife  for  divorce  on  ground 
of  extreme  cruelty,  in  which  she  waives  sil 
claim  to  the  community  propertv,  the  coun 
has  power,  under  subdivision  3  o!  section  146 
of  the  Civil  Code,  in  the  judgment  granting 
her  the  divorce,  to  set  aside  a  homestead 
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which  had  been  declared  upon  community 
property  to  the  husband.  (Stockton  v.  Knock, 
73  Oal.  425.) 

222.  In  an  action  by  a  wife  against  her  hns- 
band  for  a  divorce  upon  the  ground  of  extreme 
crueltyf  a  jud^ent  eranting  a  divorce  to  the 
wife,  and  dividing  uie  community  property 
equally  between  the  spouses,  should  oe  modi- 
fied upon  appeal  bv  awarding  all  the  commu- 
nity property  to  the  wife,  where  it  appears 
that  tne  husband  is  earning  from  forty  to  sixty 
dollars  a  month,  while  the  wife  and  a  minor 
daughter  awarded  to  her  are  left  to  earn  their 
own  support,  and  the  entire  community  prop- 
erty consists  of  a  house  and  lot,  worth  but 
about  two  thousand  dollars,  together  with  the 
household  and  kitchen  furniture.  (Stroiynski 
Y.  Strozynski,  97  Oal.  188.) 

228.  Where  a  divorce  is  granted  on  the 
ground  of  extreme  cruelty  the  guilty  party  is 
entitled  to  receive  only  so  mudi  of  the  com- 
munity property  as  the  court  may  deem  just 
under  the  fiMcts  of  the  case ;  and  the  discretion 
of  the  court  in  dividing  the  property  is  subject 
to  revision  on  appeal.  (Esiinger  v.  Eslinger, 
47  Gal.  82.) 
Cited  97  Oal.  191. 

224.  In  action  for  divorce  upon  grounds  of 
extreme  cruelty  and  adultery,  the  court  found 
for  the  plaintiff  on  the  former,  and  against 
her  on  Uie  latter,  issue,  and  rendered  judg- 
ment granting  the  divorce  and  dividing  the 
community  property  equally  between  the  par^ 
ties.  Upon  appeal  the  plaintiff  claimed  that 
she   was   entitled   to  a  divorce  upKm  both 

Sounds,  and  also  that  she  was  entitled  to  a 
reer.  share  of  the  community  property. 
Held,  it  is  unnecessary  to  examine  the  record 
with  reference  to  the  charge  of  adultery,  as  it 
is  competent  for  the  court  to  give  the  plaintiff 
idl  the  relief,  under  a  finding  of  extreme  cru- 
elty, that  it  could  give  under  findings  against 
the  defendant  upon  both  chaiges.  The  court 
erred  in  not  awarding  to  the  plaintiff  a  larger 
share  of  the  community  property.  Oase  ac- 
cordingly remanded,  with  instructions  to  the 
court  bslow  to  modify  its  decree  so  as  to  award 
to  the  plaintiff  three-fourths  of  the  commu- 
nity property.  (Brown  v.  Brown,  60  Oal.  679. ) 
Oited  67  Oal.  213;  97  Oal.  192;  distinguished 
63  Gal.  78. 

225.  Where  a  decree  of  divorce  directs  that 
there  shall  be  an  equal  division  of  the  com- 
mon property,  the  former  husband  and  wife 
become,  from  the  time  the  judgment  is  ren- 
dered, tenants  in  common  eo  nomine  in  the 
land  theretofore  held  by  them  in  community. 
(McLeran  v.  Benton,  31  Gal.  29.) 

Oited  67  Gal.  213. 

226.  In  a  decree  granting  a  divorce  the  court 
has  no  power,  under  section  146  of  the  Givil 
Oode,  to  order  a  partition  of  community  real 
estate,  which  is  in  the  lawful  possession  of  a 
mortgagee  under  a  mortgage  covering  the 
whole  thereof,  until  the  lien  of  the  mortgage 
has  been  satisfied  or  redeemed ;  nor  in  such  a 
decree  can  it  be  adjudged  that  a  proportionate 
part  of  the  mortgage  shaU  be  chargeable  on 
tiie  portion  of  the  mortgaged  premises  allotted 
to  one  of  the  parties,  and  the  balance  on  the 

g;>rtion  allotted  to  the  other.    (Gummings  v. 
ummings,  75  Oal.  434.) 


227.  Upon  the  dissolution  of  a  marriage  by 
a  court  01  competent  jurisdiction,  the  act,  in 
relation  to  husoand  and  wife,  directs  that  the 
common  property  shall  be  equally  divided 
between  the  parties,  and  that  the  court  grant- 
ing the  decree  shall  make  such  order  for  the 
division  hereof.  Held,  that  a  partition  of 
the  common  property  is  one  of  the  direct  re- 
sults of  a  decree  for  divorce,  and  is  part  and 
parcel  of  the  decree  to  be  rendered,  and  one 
of  the  proper  subjects  of  the  action.  (Kashaw 
V.  Kashaw,  3  Oal.  312.) 

228.  Decree  of  the  court  vacating  and  set- 
ting aside  the  deeds,  allotting  an  undivided 
one-half  of  the  property  to  the  plaintiff,  and 
the  other  undivided  half  thereof  to  the  de- 
fendant, and  requiring  the  plaintiff  to  exe- 
cute a  deed  to  an  undividea  one-half  of  the 
property  to  the  defendant,  sufficiently  shows 
that  the  property  is  to  be  equally  divided 
between  the  parties,  and  that  there  is  to  be 
vested  in  each  of  the  parties  the  title  to  an 
undivided  half  of  it,  and  that  the  deed  from 
the  plaintiff  is  not  intended  to  affect  plaintiff's 
half  of  the  property.  (Jackson  v.  Jackson,  94 
Oal.  446.) 

229.  In  an  action  by  the  wife  against  the 
husband  for  a  divorce,  the  defendant  cannot 
have  a  portion  of  the  homestead  set  apart  to 
him,  where  it  is  not  shown  that  the  property 
claimed  as  a  homestead  has  been  at  any  time 
during  the  existence  of  the  marriage  the  resi- 
dence of  the  family.  (Elmore  v.  Elmore,  10 
Oal.  224.) 

C»ted  67  Oal.  213. 

230.  A  decree  of  divorce,  by  which  the 
homestead  of  the  parties  is  partitioned  be- 
tween them,  destioys  the  homestead,  and 
renders  the  part  partitioned  to  each  liable  to 
be  sold  on  execution  against  the  party  to 
whom  partitioned.  (Shoemake  v.  Chaliant, 
47  Oal.  432.) 

Oited  58  Oal.  699;  8  Wyo.  496. 

281.  When  a  decree  of  divorce  is  granted 
without  any  adjudication  of  rights  of  property 
in  a  homestead,  which  was  declared  originally 
upon  the  separate  property  of  the  husband,, 
and  conveyed  by  him  to  his  wife  before  the 
commencement  of  the  divorce  suit,  the  title  of 
the  wife  to  the  property  becomes  absolute 
from  the  granting  oi  the  divorce.  The  wife 
must  be  regarded  as  the  "former  owner,*' 
within  the  meaning  of  section  146  of  the  Givil 
Oode,  and  if  the  husband  does  not,  under  that 
section,  procure  an  assignment  of  it  by  the 
decree  of  divorce  for  a  limited  period  to  him- 
self as  being  the  innocent  party,  he  loses  all 
right  therein.  (Burkett  v.  Burkett,  78  Oal. 
810.) 
Oited  8  Wyo.  496. 

232.  When,  upon  a  decree  of  divorce  in 
favor  of  the  wue,  for  extreme  cruelty  and 
habitual  drunkenness  of  the  husbana,  the 
homestead  property  is  awarded  to  the  wife, 
and  the  decree  declares  that  the  proj^rty  so 
awarded  to  her  is  to  ''  be  held  by  her  m  trust 
for  her  support,  and  for  that  of  the  children 
of  the  parties,  *'  no  definite  or  certain  trust  is 
created,  but  an  absolute  and  unlimited  estate 
in  the  homestead  property  is  transferred  to 
the  wife.  The  court  has  no  statutory  power 
to  create  a  trust  in  the  homestead  or  oommu- 
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mtf  property  by  a  divorce  decree,  but  only  to 
assign  it  to  the  innocent  party  absolutely  or 
for  a  limited  period.  (Simpson  v.  Simpson, 
SO  Cal.  237.) 

Homestead,  how  may  be  assigned  on  di- 
vorce.   See  Homesteads,  53. 

Stipulation  as  to  property;  reformation  of 
decree.    See  post,  in,  7,  t 

What  relief  may  be  granted  under  com- 
plaint.   See  ante,  217. 

Findings  and  judgment  when  within  issues 
made  by  pleadings.    See  ante,  216. 

Reservation  of  question  as  to  property  in 
decree.    See  ante,  202. 

Appeal  from  decree.    See  post,  III,  7,  g. 

Divorce  for  adultery,  effect  of  on  property 
rights.    See  post,  240. 

e.  Sale  of  Property  and  Confirmation  of. 

233.  Under  section  684  of  the  Ckxle  of  Civil 
Procedure,  a  sale  of  community  property, 
made  in  pursuance  of  a  decree  granting  a 
divorce,  is  effective  and  valid  without  being 
confirmed  by  the  court,  when  the  order  for 
the  sale  does  not  enressly  require  a  confirma- 
tion.   (Kimple  v.  Uonway,  76  Cal.  413.) 

1  Stipulation  as  to  Property;  Reformation  of 

Decroe. 

284.  In  an  action  of  divorce  brouffht  by  a 
wife  against  her  husband  the  compudnt  de- 
ecribea  a  specific  tract  of  land  as  uie  home- 
stead of  the  parties,  and  alleged  that  it  and 
certain  personal  property  was  all  community 
property.  By  a  stipulation  filed  in  the  action 
the  plaintiff,  in  the  event  that  the  court  should 
be  of  the  opinion  that  she  was  entitled  to  a 
divorce,  waived  all  claim  to  such  property. 
The  decree  granted  a  divorce  to  the  wife,  and 
in  general  terms  set  aside  all  the  community 

groperty  to  the  husband.  Held,  that  the 
omestead,  being  described  as  community 
property  in  the  complaint,  passed  to  the  hus- 
band under  the  decree.  (Stockton  v.  Knock, 
73  Cal.  425.) 

235.  Pending  an  action  for  divorce,  the  par^ 
ties  thereto  entered  into  an  agreement  for  the 
division  of  their  community  property  in  case 
a  divorce  should  be  grantea,  whereby  the 
wife,  the  present  plaintiff,  was  to  have  set 
apart  to  her  a  certain  ranch  known  as  Uie 
Home  Place,  consisting  of  a  particular  lot, 
and  a  tract  of  land  oi  about  twenty  acres 
inclosed  therewith.  The  decree  in  the  di- 
vorce suit,  to  which  the  plaintiff  assented, 
awarded  her  the  Home  Place,  but  erroneously 
described  it  as  consisting  solely  of  the  lot, 
thus  omitting  the  twenty-acre  tract.  At  the 
time  of  the  decree,  neither  the  plaintiff  nor 
her  attorney  knew  of  the  exact  extent  and 
boundaries  of  the  Home  Place.  The  attorney 
had  means  by. which  he  might  have  informed 
himself  on  the  subiect,  but  omitted  to  do  so, 
and  applied  to  the  aefendant  for  information, 
who  stated  to  him  that  the  lot  covered  the  en- 
tire place.  The  action  was  brought  to  reform 
the  decree  so  as  to  include  and  award  to  the 
plaintiff  the  twenty-acre  tract,  on  the  ground 
that  her  assent  to  the  decree  as  rendered  had 
been  induced  by  the  false  and  fraudulent  rep- 
resentations of  the  defendant.  Held,  that  the 
plaintiff  was  entitled  to  the  relief  prayed  for. 
(Senter  v.  Senter,  70  Cal.  619.) 


Agreement  for  division  of  community  prop- 
erty.   See  Husband  and  Wife,  90. 

g.  Appeal  from  Decree. 

286.  When  a  divorce  is  granted  on  the 
ground  of  adultery  or  extreme  cruelty,  the 
division  of  the  communitjr  property  between 
the  parties  will  not  be  disturbed  on  appeal, 
unless  the  discretion  of  the  court  in  that 
respect  appears  to  have  been  abused.  (Bovo 
V.  Bovo,  63  Cal.  77.) 
Cited  67  Cal.  213;  81  Cal.  188;  97  CaL  193. 

237.  The  action  of  the  court  in  dividing 
property  equally  between  the  parties  only 
the  community  property  described  in  the 
deeds  will  not  be  held  erroneous  upon  ap- 
peal, where  it  does  not  appear  from  the  rec- 
ord that  there  was  any  other  community 
propertv  at  the  date  of  the  decree.  (Jack- 
son V.  Jackson,  94  Cal.  446.) 

Modification  of  order  on  appeal.  See  ante, 
222,223. 

Appeal,  review  of  order  dividing  commu- 
nity property.    See  Appeals*  XI,  18,  j. 

Communi^  property,  modification  of  judg- 
ment awarding.    See  Appeals,  3038. 

Disposition  of  community  property,  pre* 
sumption  in  favor  of.    See  Appeals,  2845. 

Separate  property,  no  presumption  as  to 
existence  of.    See  Appeals,  2846. 

h.  Silence  of  Decree  of  Divorce;  Action  for 
Division  After  Divorce. 

288.  If,  in  action  for  divorce,  decree  award- 
ing it  does  not  determine  any  disposition  of 
the  community  property,  and  no  such  que^ 
tion  be  presented  for  decisicm  by  the  plead* 
ings,  it  will  not  conclude  the  parties,  or  either 
of  them,  in  respect  of  their  claims  to  sach 
property.  (Gk>dey  v.  Qodey,  39  CaL  157.) 
Cited  58  Cal.  119, 120;  18  Nev.  871. 

239.  An)'  other  court  than  the  one  render- 
ing the  decree  of  divorce,  if  otherwise  compe- 
tent, has  the  lurisdiction  to  determine  the 
disposition  of  the  community  properly,  under 
the  provisions  of  the  statute.  (Qodey  v. 
Godey,  39  Cal.  157.) 
Cited  8  Or.  526. 

210.  If  a  decree  for  a  divorce,  simply,  be 
for  the  cause  of  adultery  it  does  not  rollow 
that  the  guilty  party  would  be  deprived  of 
his  or  her  interest  in  the  community  prop- 
erty.   (Gk>dey  v.  Oodey,  89  Cal.  157.) 

241.  In  action  for  division  of  common  prop- 
erty after  decree  of  divorce,  the  plaintiff,  to 
bring  herself  within  the  provisions  of  the  act 
**  defining  the  rights  of  husband  and  wife,'* 
passed  April  17^  1850,  must  aflSrmatively  state 
such  facts  as  give  her  the  right  to  the  prop- 
erty under  the  act.    (Dye  v.  Dye,  11  Cal.  163.) 

242.  Misrepresentations  by  a  husband  to 
his  wife,  made  prior  to  her  suit  for  a  divorce, 
to  the  effect  that  all  the  property  he  owned 
and  had  acquired  since  marriage  was  his  sole 
and  separate  property,  relying  upon  which 
she  was  induced  to  allege  in  her  complaint  for 
divorce  that  there  was  no  community  prop- 
erty, and  to  omit  from  her  decree  of  divorce 
any  relief  respecting  the  same,  are  mere  mis- 
representations of  law  as  to  the  rights  of  tho 
parties,  and  afford  no  ground  for  relief  in  a 
subsequent  action  commenced  three  years  and 
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a  hftlf  later,  to  reach  the  commmiitv  profjerty 
after  the  huBhand's  death,  the  wife's  failure 
to  obtain  independent  advice  and  informa- 
tion as  to  her  property  rishts  in  the  hostile 
proceeding  for  a  divorce  heins  inexcusable 
carelessness*  (Champion  v.  Woods,  79  ObX, 
17.) 

8,  CvwMy  and  Maintenance  of  Children. 

f48.  In  an  action  for  a  divorce  the  superior 
court  has  jurisdiction,  under  section  138  of 
the  Civil  Code,  to  make  such  orders  for  the 
custody  and  maintenance  of  minor  chUdfen  of 
the  marriage  as  ma^  seem  to  be  necessary,  al- 
though the  pleadings  contain  no  specific 
alleviations  as  to  the  fitness  of  the  respective 
parties,  or  their  ability  or  willingness  to  care 
for  their  ofEspring,  nor  any  prayer  respect- 
ing the  custody  thereof.  OBx  parte  Gordan, 
95  Cal.  374.) 

S44.  A  wife  divorced  from  her  husband  for 
extreme  cruelty  on  his  part  is  entitled  to  the 
custodv  of  their  female  child  of  tender  years, 
the  wife  being  blameless.  The  father  has  a 
light  to  see  the  child  at  all  convenient  times. 
(Wand  V.  Wand,  14  Cal.  612.) 

245.  Naturally  and  presumptively  the 
mother  is  entitled  to  the  custody  and  care  of 
minor  children  of  tender  years ;  yet,  where  she 
brings  an  action  against  the  father  for  a 
divorce  on  the  ground  of  extreme  cruelty,  and 
for  the  custody  and  control  of  such  children 
on  the  sround  that  the  father  is  not  a  fit  per- 
son to  nave  the  care,  custody,  or  control  of 
them,  it  is  for  the  trial  court  to  say,  upon  all 
the  evidence,  whether  she  is  in  fact  more 
worthy  of  such  a  trust  than  the  father. 
(Luck  V.  Luck,  92  CaL  658.) 

246.  It  is  no  objection  to  the  validity  ol  an 
order  awarding  the  custodv  of  a  minor  child 
of  the  parties  to  its  grandmother  at  the  ex- 
pense of  the  husband,  that  there  were  no  pro- 
ceedings under  section  1747  et  seq.  of  the 
Code  of  Civil  Procedure,  prescribing  the  pro- 
oeedinffs  for  the  appointment  of  gnaidians 
generally.    (Ex  parte  Gordan,  95  Cal.  874.) 

247.  An  order  giving  to  the  husband  the 
custody  of  minor  children  is  in  the  discretion 
of  the  trial  court,  and  may  be  at  any  time  re- 
voked or  modified,  when  the  drcnmstances 
render  a  change  of  custody  for  the  best  inters 
ests  of  all  the  parties.  (Luck  v.  Luck,  ^  Cal. 
658.) 

248.  Where  the  court,  in  an  action  of  di- 
vorce, awards  to  the  husband  the  custody  of 
the  minor  children,  it  is  within  the  power  of 
the  court  to  direct  that  the  children  be  cared 
for  by  the  ftither  where  he  resides,  idthough 
the  county  of  his  residence  is  other  than  that 
In  which  the  action  was  tried.  (Luck  v. 
Luck,  92  Cal.  658.) 

Custody  of  children,  presumption  in  favor 
of  judgment.    8ee  Appeals*  2806. 

249.  An  order  that  the  husband  pay  a 
monthlv  allowance  for  the  support  of  a  mmor 
child  aesignated  as  "Lina^*^  or  "Lena" 
(iordan  is  not  void  as  being  an  order  for  the 
support  of  a  different  person  from  "  Leah  " 
Giordan,  thouf^h  the  names  are  not  the  same, 
nor  are  they  idem  sonans,  where  it  appears 
that  the  child  is  referred  to  throughout  the 


proceedings  as  the  sole  issue  of  the  parties  to 
the  action,  and  is  thereby  identined.  (£x 
parte  Gordan,  95  Cal.  374.) 

250.  The  power  of  the  court,  in  an  action 
for  a  divorce  to  compel  the  father  to  support 
his  minor  child  does  not  depend  wholly  upon 
section  189  of  the  Civil  Code ;  and,  wnetner 
he  is  with  or  without  fault  in  the  matters  in- 
volved in  the  action,  it  is  his  duty  to  support 
such  child,  and  the  court  may  compel  him  to 
do  so,  though  the  child  is  given  to  the  custody 
of  a  stranger  to  the  action.  (Ex  parte 
Grordan,  95  Cal.  874.) 

251.  Although  a  wife,  by  her  fault  in  the 
matters  involved  in  an  action  for  a  divorce, 
may  forfeit  her  own  claim  to  be  supported  by 
her  husband,  she  cannot  forfeit  the  claims  of 
their  children  to  such  support.  (Ex  parte 
Gordan,  95  Cal.  874.) 

252.  Where,  by  order  of  Che  court,  in  an 
action  for  divorce,  the  custody  of  the  child  of 
the  marriase  has  been  awarded  to  its  grand- 
mother, a  further  order  that  the  father  pay 
to  the  grandmother  a  monthly  allowance  for 
the  support  of  the  child,  is  an  order  for  the 
payment  of  money  to  an  agent  or  officer  of 
the  court  charged  with  the  duty  of  carrying 
its  decree  into  effect,  and  is  not  void  as  being 
a  judgment  in  favor  of  a  stranger  to  the  ac- 
tion.   (Ex  parte  (3k>rdan,  95  Cal.  374.) 

253.  If,  after  a  decree  of  divorce  has  been 
granted,  and  the  wife  has  been  awarded  the 
custody  of  a  child,  she  petitions  the  court  for 
an  order  requiring  her  former  husband  to 
make  provision  for  the  support  of  the  child, 
the  court  may  make  an  order  of  allowance  for 
the  past  as  well  as  future  support  of  the  child. 
(Wilson  V.  Wilson,  45  Cal.  899.) 

Cited  75  Cal.  46. 

254.  The  refusal  of  the  husband  to  pay 
money  for  the  support  of  a  minor  child,  whicn 
the  court,  in  an  action  for  divorce,  has  ordered 
to  be  paid  to  its  ^ndmother,  to  whom  the 
custoay  of  the  child  was  awarded,  is  a  con- 
tempt of  court,  punishable  by  imprisonment 
nntu  the  money  is  paid,  if  the  husband  is 
found  to  have  the  ability  to  do  so.  (Ex  parte 
Ctordan,  95  Cal.  874.) 

Jurisdiction  to  award  custody  of  children. 
See  ante.  III,  6,  a. 

IT.  MalBtenaBoe  Without  IHvoree. 

255.  The  provision  for  alimony,  made  in  the 
statute  concerning  divorces,  was  not  intended 
to  be  a  prohibition  to  the  granting  of  alimony 
in  other  cases.  (Galland  v.  Galland,  88  Cal. 
265.) 

Cited  89  Cal.  164;  44  Cal.  477;  95  Cal.  842; 
9  Col.  148, 151 ;  distinguished  58  Cal.  120. 

256.  Power  to  decree  alimony  falls  within 
{general  powers  of  a  court  of  equity,  and  ex- 
ists independent  of  statutory  authority.  And 
in  the  exercise  of  this  original  and  inherent 

Sower  a  court  of  equity  will,  in  a  proper  case, 
ecree  alimony  to  the  wife,  in  an  action 
which  has  no  reference  to  a  divorce  or  separa- 
tion.   (Galland  v.  Galland,  38  Cal.  265. ) 

257.  The  power  conferred  on  the  court  by 
the  slatute  concerning  divorce  and  alimony, 
to  provide  for  the  separate  maintenance  of  the 
wife,  pending  an  action  for,  or  after,  a  final 
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decree  of  diToroe.  does,  by  neoeflsanr  impli- 
cation, negative  the  power  at  jorisdiction  of 
the  court  to  decree  an  allowance  for  the  sep- 
arate maintenance  of  the  wife,  except  when 
jorisdiction  ib  acquired  by  the  commencement 
of  an  action  for  divorce  upon  allegationa  of 
statutory  cause  therefor.  Per  Sprague,  J.,  dis- 
senting ;  Sanderson,  J.,  concurring*  (Galland 
Y.  Galhuid,  38  Oal.  265.) 

258.  The  subject  matter  of  allowance  for 
separate  maintenance  or  alimony  to  the  wife, 
as  an  independent  matter,  is  not  within  the 
general  original  jurisdiction  oi  courts  of 
equity,  and  is  only  exercised  in  reference 
thereto  as  derivative  and  incidental  to  some 
other  original,  primary,  substantive  matter, 
to  which  their  lurisdiction  had  attached. 
Per  Sprague,  J.,  dissenting;  Sanderson,  J., 
concurring.  (Galland  v.  Galland,  88  Gal.  263.) 

250.  The  rightof  a  wife  to  maintain  an  ac- 
tion against  her  husband  for  support  and 
maintenance  is  independent  of  her  right  to 
maintain  an  action  for  divorce,  and  does  not 
depend  upon  his  continued  desertion  of  her 
for  a  year;  but  the  action  may  be  instituted 
at  an^  time  after  his  desertion  of  her,  when 
he  fails  to  support  her.  (Hardy  v.  Hardy.  97 
Cal.  125.) 

200.  The  actions  for  permanent  maintenance 
of  a  wife  by  the  husband,  without  a  divoroe, 
under  section  137  of  the  Civil  Code,  can  only 
be  based  upon  the  ground  of  desertion  by  tbe 
husband;  and  proof  of  willful  desertion  by 
him,  or  that,  by  reason  of  his  cruelty  or 
threats  of  bodilv  harm,  she  was  forced  to 
leave  the  family  awellinffW>laoe,  is  essential  to 
support  the  action.  (Hardy  t.  Hardy,  07 
Oal.  125.) 

261.  It  is  essential  that  the  wife  who  seeks 
permanen  t  alimony  should  be  without  ^ult 
on  her  own  part ;  and  the  same  grounds  which 
would  justify  the  husband  in  leaving  her  and 
living  separate  from  her,  or  which  would  be  a 
sufficient  defense  to  any  action  by  her  for  a 
divorce  from  him,  will  lie  a  defense  to  this  ac- 
tion, and  if,  in  case  of  his  desertion  of  her,  her 
conduct  after  such  desertion  has  been  such  as 
to  forfeit  her  ri^htto  be  received  as  his  wife, 
she  cannot  maintain  the  action.  (Hardy  v. 
Hardy,  97  Cal.  125.) 

262.  Under  section  187  of  the  Civil  Code, 
which  provides  that  the  wife  in  case  of  desert 
tion  may  maintain  an  action  for  permanent 
support  without  applying  for  a  divorce,  and 
that  the  court  may,  in  its  discretion,  require 
the  husband  to  pay  alimony  during  the  pend- 
ency of  the  smt,  and  money  necessary  for 
the  proeecution  of  the  action,  a  wife  wno  is 
sued  for  the  annulment  of  a  marriage  may 
file  a  cross-complaint  for  relief  under  that 
provisicm*    (Poole  v.  Wilber,  95  Cal.  389.) 

268.  A  judgment,  in  an  action  by  a  wife  for 
permanent  support  and  maintenance,  that  the 
facts  alleged  were  insufficient  to  entitle  her 
to  the  relief  asked,  is  a  bar  to  her  right  to 
maintain  a  subsequent  similar  action,  in  wbidi 
no  other  act  of  desertion  upon  the  part  of  the 
husband  is  alleged  or  claimed  than  that 
claimed  in  the  prior  action.  Mere  lapse  of 
time  since  the  act  of  desertion  does  not  give 
her  any  additional  cause  of  action,  or  increase 
the  effect  of  the  desertion  for  the  purpose  of 


entitling  her  to  maintain  such  subsequent  io- 
tion.    (Hardy  v.  Hardy,  97  Oal.  125.) 

Alimony  where  divoroe  denied.  See  ante, 
m,  4,  L 

Power  to  compel  husband  to  support  wifs 
living  separate.    See  ante,  IH,  4,  n. 

MABRIACIB  CONTBACTS. 

See  Husband  and  Wife,  I,  6,  b. 

MARRIED  WOXEN. 

See  Bower;  Husband  and  WUe, 

Estoppel  of.    See  Estoppel,  II. 

Infant  married  women.    See  Infsacy,  1, 8. 

Marriage,  effect  on  statute  of  limitations. 
See  Stotute  of  limitations,  VIII,  8. 

Validating  power  of  attorney  of.  See  Con- 
stitutional Law,  879. 

Action  by,  capacity  to  sue,  answer  does  not 
raise,  when.  See  Forcible  Entry  and  Unlaw- 
ful Detainer,  189. 

Sole  trader,  action  against,  misjoinder.  See 
Forcible  Entr^  and  Unlawful  Detainer,  156. 

Bisht  of  wife  to  sue  alone  for  homestauL 
See  Homesteads,  818. 

Defective  deeds  and  acknowledgments  not 
reformed.    See  Reformation  of  Contracts,  34. 

Domicile  of.    See  Domicile. 

MARSH  LANDS. 

See  Swamp  and  Overflowed  Lands,  H. 
Boondary,  marsh  as.    See  Boundaries,  H,  6. 

MARSHALIirCl  OF  ASSETS. 

See  Estates  of  Deceased  Persons,  VI,  11. 
Construction  of  will.    See  Wills,  254. 

1.  If  the  husband  and  wife  own  a  tract  of 
land,  a  part  of  which  is  claimed  as  a  home- 
stead, and  both  execute  a  mortgage  on  the 
whole  tract  to  secure  a  debt,  and  the  husband 
afterwards  executes  a  mortgage  upon  the  part 
not  covered  bv  the  homesteaid  to  secure  his 
debt,  and  the  first  mortgagee  foredoees,  mak- 
ing the  other  mortgagees  parties,  the  second 
mortgsgees  cannot  msist  that  the  homestead 
be  sold,  but  the  decree  should  direct  the  part 
not  covered  by  the  homestead  to  be  first  sold, 
and  if  the  proceeds  satisfy  the  first  mortgage 
that  the  homestead  be  reserved  from  sale. 
The  second  mortgagees  must  rely  on  the  sur- 
plus, if  any,  arismg  from  the  sale  of  the  part 
not  covered  by  the  mortgage.  (McLaugnlin 
V.Hart,  46  Oal.  638.) 

2.  P««  to  secure  his  note  for  fifteen  thousand 
dollars,  made  a  deed  of  trust  to  the  0.  Bank 
of  a  tract  of  land,  and  also  assigned  to  it  a 
promissory  note  and  mortgage  wnich  he  held 
against  0..  and  afterwards,  to  secure  his  note 
of  about  forty  thousand  dollars,  executed  to 
the  O.  F.  S.  a  0.  Bank  another  deed  of  trust 
upon  the  same  land  and  other  property.  After 
the  execution  of  the  last  note,  P.  sold  and  as- 
signed to  his  wife  his  interest  on  the  0.  note. 
Subsequently,  the  notes  of  P.  to  the  0.  Bank 
and  to  the  0.  F.  S.  &  0.  Bank,  with  their  re- 
spective securities,  vested  in  the  defendant  by 
assignment;  and  the  defendant  being  thus 
the  owner  and  holder  of  the  two  notes  and 
securities,  caused  the  trust  land  to  be  sold 
under  the  first  deed  of  trust,  and  became  the 
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porchasef  for  the  man  of  eleven  hundred  and 
twenty-fiye  dollars,  leaying  a  balance  on  the 
firat  note,  and  the  second  note  wholly  unsatis- 
fied. It  then  sold  the  land  and  its  interest  in 
the  note  to  O.  Held,  that  Mrs.  P.,  as  the  as- 
signee of  P.,  was  entitled  to  the  surplus  due 
upon  the  C.  note,  after  satisfying  the  balance 
due  on  the  note  of  P.  to  the  C.  Bank.  (Chan- 
dler Y.  People's  Savings  Bank,  61  Cal.  896.) 

1EAB8HAI/I. 

See  United  States  Biarshals. 

Compensation  of  city  marshal.  See  Sheriffs, 
187. 

Liability  of  sureties  oL  See  Suretyship, 
44. 

Action  of  trespass  against.  See  Removal  of 
Causes,  4. 

1.  The  sum  of  two  hundred  dollars  allowed 
to  the  marshal  of  Redwood  City  as  his  salary, 
under  the  act  of  March  SO,  1874,  is  in  full  pay- 
ment for  the  discharge  of  all  duties  devolved 
upon  him  by  law,  includins  the  dutv  of  col- 
lecting the  taxes.  (Town  of  Redwooa  City  v. 
Grimmenstein,  68  Cal.  615.) 

2.  Under  sections  855  and  881  of  the  act  of 
1883  for  the  government  of  municipal  corpo- 
rations the  marshal  of  a  municipal  corpo- 
ration of  the  sixth  class  is  not  entitled  to 
compensation  for  services  performed  by  him 
in  executing  processes  in  criminal  cases,  un- 
less the  board  of  trustees  of  the  municipality 
have  fixed  by  ordinance  the  compensation  to 
be  paid  him  therefor;  and.  in  an  action  h)r the 
marshal  to  recover  for  sucn  services,  the  com- 
plaint must  allege  the  class  to  which  the  mu- 
nicipality belongs,  the  ordinance  fixing  his 
compensation,  ana  that  the  claim  for  services 
accords  with  the  ordinance.  (Pntchett  v. 
Stanislaus  County,  73  CaL  310.) 

Cited  87  OaL  522. 

MABTSHLLB. 

Power  to  labflcribe  for  stock.    See  Municipal 
Corporations,  XI,  9. 

MASTEB  AND  SEBYAHT. 

I.  LUbiUty  of  Master  to  Third  PersoBS 
far  Aets  ef  Servant. 

n*  Belatlens  Between. 

1.  Qtneral  Mule  that  Servani  AiMwnei 

RUki  ofEmplaymenL 
%  Injuries  to  Employee  from  Improper 
AppUance$m 
«•  Duty    of    Master    to    Provide 
Proper    Machinery,   and  Fit 
and  Safe  Place  to  Work. 
b.  Duty  to  Instruct  Servant  or  to 

Inform  him  as  to  Daneer. 
e»  Servant's  Notice  of  Detects  in 
Machinery,  and  Knowledge  of 
Danser. 
d*  Masters  Knowledge  of  Defects 
and  Evidence  as  to ;  Substitu- 
tion of  Safer  Machinery. 

e.  Acts  of  C^od. 

f.  Actions  for. 

A.  Pleading. 

B.  Contributory    .K^ligence   of 

Employee. 

Oal  Diossi^  Vox.  UU— U4 


C.  Evidence;  Presumptions  and 
Burden  of  Proof;  Instiructiona. 
S.  Acts  of  CoBervante, 

a.  Rule  That  Master  is  not  Liable 

for  Injuries  From  Acta  of  Co- 
servants. 

b.  Who  are  Coservants. 

c  Care  Required  in  Hiring  Serv- 
ants; Presumptions,  fiarden 
of  Proof,  and  Evidence. 

d.  Defense  Must  be  Pleaded. 

e.  Combined  Negligence  of  Master 

and  Coservant. 

4.  Breach  of  Contract  to  Employ, 

5.  Compensation  of  Servant. 

6.  Preferred  Claims  of  Laborers. 

7.  Duration  and  Termination  of  Hiring* 

8.  LiabiUty  of  Servant  for  Money  Lost. 
ni«  Independent  Contmetors. 

Cropping  contract  does  not  create  relation- 
ship.   See  Croppers,  5. 

Command  of  master  will  not  excuse  crime. 
See  Criminal  Law,  9. 

Possession  of  servant  is  possession  of  maa- 
ter.    Dee  irossession,  46. 

Declarations  of  master  of  vessel  as  evidence 
against  owner.    See  Negligence,  39. 

Ejectment  where  occupant  is  servant  of 
another.    See  Ejectment,  175,  et  seq. 

Easement,  use  of  by  employee.  See  Ease- 
ments, 64. 

Employee  when  a  oonstructive  trustee. 
See  Trusts  and  Trustees,  58,  et  seq. 

Liability  of  state  for  injury  to  employees. 
See  Offices  and  Officers,  VIIL 

Payment  by  legislature  for  injuries  to  serv- 
ant ol  state.  See  Constitutional  Law,  408, 
et  seq. 

Conditional  ofifor  to  perform  services.  See 
Contracts,  8. 

Witnesses,  servants  as.  See  Witnesses,  V, 
8,c,  B. 

Servant,  liabilit;^  of.  See  Fordbie  Entry 
and  Unlawful  Detainer,  83. 

Failure  to  discharge  servant  is  no  waiver  of 
claim  for  negligence.    See  Counterclaim.  49. 

I.  Llability  of  Master  to  Third  Persons  for 
Aets  of  Servants. 

1.  The  test  of  the  master's  responsibility 
for  the  act  of  his  servant  is,  whether  or  not 
the  act  was  done  in  the  prosecution  of  the 
business  that  the  servant  was  employ^  by 
the  master  to  do,  or  in  the  execution  of  the 
authority  given  by  the  master,  and  for  the 

Surpose  of  performinff  what  the  master  has 
irected,  and  if  so,  the  master  will  be  re- 
sponsible, whether  the  wrong  done  be  occa- 
sioned by  negligence.or  by  a  wanton  or  reckless 
purpose  to  accomplish  the  master  's  busi- 
ness in  an  unlawful  manner.  (Stephenson  v. 
Southern  Pacific  Co.,  93  Cal.  558.) 

2.  The  master  is  not  chargeable  with  the 
acts  of  the  servant,  unless  he  acts  in  the  exe- 
cution of  the  authoritv  given  by  the  master, 
and  then  the  act  of  the  servant  is  the  act  of 
the  master.     (Baker  v.  Kinsey,  38  Cal.  631.) 

8.  One  who  employs  another  to  repair  a 
levee  in  the  vicinity  of  a  highway  is  not  re- 
sponsible for  the  consequences  of  an  illegal  act 
of  the  latter  in  removing  earth  from  the  highi* 
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imjf  to  be  used  in  maluiig  the  repairs,  unless 
eacn  lemoyal  entered  into  and  formed  a  part 
of  the  contract  of  employment.  (Andrews  y. 
Runyon,  05  Oal.  629.) 

4.  An  employer,  though  not  present,  and 
in  no  manner  consenting  to  or  aiding  the  as- 
sault, is  liable  for  the  actual  damage  sustained 
in  an  assault  upon  the  person,  committed  by 
his  servants  or  employees,  while  in  the  per- 
formance of  their  duties  as  such*  (Wade  t. 
Thaver,  40  Gal.  578.) 

Cited  40  Oal.  662. 

5.  A  railroad  company  is  not  liable  for  the 
act  of  an  engineer,  not  done  within  the  scope 
of  his  employment,  or  in  the  transaction  of 
his  master's  business,  in  intentionally  and 
wantonly  backing  his  engine  toward  a  street- 
car which  was  crossing  the  railroad  track, 
with  the  simple  intent  to  frighten  and  scare 
the  passengers  in  the  strAet-<»r,  without  col- 
licUng  therewith,  as  fiie  result  of  which  a  pas- 
senger upon  the  street-car  was  frightened, 
and,  believing  himself  in  imminent  danger 
from  an  anticipated  collision,  jumi)ed  from  tne 
street-car  and  was  injured.  (Stephenson  y. 
Southern  Pacific  Co.,  08  Cal.  558.) 

6.  When  a  servant  acts  without  any  refer- 
ence to  the  service  for  which  he  is  employed, 
and  not  for  the  purpose  of  performing  the 
work  of  his  employer,  but  to  effect  some  in- 
dependent purpose  01  his  own,  the  master 
is  not  responsible  Uar  either  the  act  or  omission 
of  the  servant.  (Stephenson  y*  Southern 
Pacific  Oo.,  08  OaL  558.) 

7.  An  action  to  recover  damages  for  the  bite 
of  a  vicious  dog  belongin^^  to  the  toll-keeper 
cannot  be  maintained  against  the  owner  of  a 
bridse,  if  it  appears  that  the  defendant  did 
not  keep  or  harbor  the  dog  in  person,  and 
did  not  authorize  or  require  him  to  be  kept, 
and  did  not  need  that  the  dog  should  be  kept, 
for  the  conduct  or  protection  of  the  business 
in  which  the  owner  of  the  dog  was  employed, 
or  as  his  assistant  as  toll-keeper.  (Baker  y. 
Kinsey,  38  OaX.  631.) 

8.  The  plaintiff,  whilst  absent  from  the 
state,  left  tne  foreman  of  a  foundry  owned  by 
him  to  continue  to  act,  as  he  had  oeen  doing, 
as  eeneral  superintendent  and  manager  of 
the  loundry.  As  such  the  foreman  had  been, 
by  and  with  the  sanction  of  the  plaintiff, 
accustomed  to  buy  materials  for  the  foundry, 
employ  workmen,  sell  the  goods,  collect  ac- 
counts, and  receipt  for  moneys  received,  and 
disburse  them  in  the  pavment  of  bills  against 
the  foundry.  During  plaintiff's  absence  the 
foreman  contracted  to  cast  a  lot  of  jackscrews 
for  defendants.  Before  they  had  been  cast 
and  delivered  the  foreman  borrowed  from 
one  O.  a  sum  of  money  for  the  use  of  the 
foundry,  and,  after  the  delivery  of  the  screws, 
assigned  the  accounts  against  the  defendant 
therefor  as  security  to  C.,  who  collected  the 
same  from  defendants.  Held,  the  plea  of 
pimnent  was  sustained  by  the  evidence. 
(Hoskins  v.  Swain,  61  Cal.  388.) 

Nuisance  created  by  employees,  liability  of 
master.    See  Nuisances,  61. 

Railroad,  liability  of  for  acts  of  conductor. 
See  Common  Carriers,  03. 

Liability  of  master  for  willful  or  wrongful 
acts.    See  Common  Carriers,  06, 101. 


Willful  acts  of  servant,  evidenea 
tocharge.    See  Common  Gamers*  150. 

n.  BelatloBs  BetweeB. 

t  $§Mmi  Huh  Hmt  S^rvmnt  Awmtmm  HmH  •# 

£mpioym9tit 

0.  Law  implies,  as  part  of  contract  of  ser- 
vice, that  servant  assumes  all  ordinary  risks  of 


personal  injury,  except  the  negligence  of  hia 
employer,  mcident  to  the  busmess,  includ- 
ing risks  from  the  ne^igence  of  other  sery- 
ants  in  the  same  busmess,  when  ordinary 
care  is  used  to  select  only  such  as  are  prudent 
and  capable ;  and  that  the  employer  engages, 
on  his  part,  that  he  will  use  ordinary  care  aa 
well  in  the  selection  of  laborers  as  of  machin- 
ery and  appliances;  and  this  includes  the 
obligation  to  keep  in  repair.  (Beeson  y. 
Green  Mountain  M.  Co.,  57  Oal.  20.) 
Cited  70  Gal.  266;  4  Utah,  214. 

10.  A  servant- yolnntarily  entering  upon  an 
employment,  the  dansers  and  hasuds  of 
which  are  known  to  him,  must  be  held  to 
haye  assumed  the  consequences  of  such  risks. 
Held,  accordingly,  that  the  defendant  was 
not  liable  for  the  aeathof  an  employee,  result- 
ing from  a  collision  caused  by  its  ^ure  to 
provide  fences  along  the  line  of  its  road,  if 
the  deceased  knew  of  the  want  of  fences. 
(Sweeney  y.  Central  Pac  R.  R.  Co.,  57  Cal.  15.) 
Cited  70  CaL  267;  overruled  in  part  78  Cat 

487. 

11.  One  who  contracts  to  perform  labor  for 
another  takes  upon  himself  such  risks,  only  as 
are  necessarily  and  usually  incident  to  the 
employment.  (Baxtery.  Roberts,  44  CaL  187.) 
Cited  12  Mont.  217. 

12.  Servant  assumes  spedal  or  unosuai 
risks  where  he  either  knows  them,  or  it  is  his 
duty  in  the  course  of  his  employment  to  know 
them.  (Beeson  y.  Green  Mountain  M.  Co.. 
57  Cal.  20.) 


13.  When  an  employee  of  a  railroad  com- 
pany accepts  employment  upon  a  construction 
train  for  tno  purpose  of  finding  and  repairing 
washouts  caused  by  a  severe  storm,  with  a 
knowledge  of  all  the  facts,  and  of  the  pur- 
pose for  which  the  train  started,  he  assumes 
the  extrahasardoos  risks  of  such  employment ; 
and  there  can  be  no  recovery  for  injuries  or 
death  occasioned  in  the  course  of  such  em- 
ployment, if  no  negligence  appears  on  the 
part  of  the  railroad  company  in  the  selection 
of  employees  io  charge  oi  the  train,  or  in  the 
careless  running  of  such  train.  (Vaughn  y. 
California  Central  Ry.  Co.,  83  Gal.  18.) 

14.  In  an  action  by  an  employee  for  injury 
incurred  in  the  course  of  the  emplojrment,  the 
court,  at  the  request  of  the  plaintiff,  instructed 
the  jury  that "  the  servant  assumes  no  risks, 
except  such  as  existed  at  the  banning  of  the 
employment,  and  such  as  are  incidental  to 
the  business."  Held,  that  the  court  should 
have  added  words  equivalent  to,  "or  which 
existed  during  the  course  of  the  employment, 
of  which  the  employee  had  knowledge  or  was 
bound  to  have  knowledge."  (Sowdenv.  Idaho 
Quarts  Min.  Co.,  55  Cal.  443.) 

Assumption  of  risk  by  servant.  See  post, 
n,  2,  c. 
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2,  Injuria  to  Emphf—  from  tmpnpor  Apptiancoo, 

a.  Duty  of  Master  to  Proyide  Proper  Machin* 
ery,  and  Fit  and  Safe  Place  to  Work, 

15.  Where  an  employee  was  injured  by  the 
feillinj;  of  a  hoisting  apparatas,  held,  that  the 
liability  of  the  defendant  depended  upon  three 
facts:  U)  That  the  method  of  attaching  the 
hoisting^ro]^  was  defective  and  onsafe,  and 
that  the  injury  was  caused  by  the  defect;  (2) 
that  the  defendant  knew,  or  ought  to  have 
known,  of  the  defect;  (3)  that  tne  plaintiff 
did  not  know  of  it,  and  had  not  equal  means 
of  knowledge.  (Malone  y*  Hawley,  46  Cal. 
409.) 

Gited  05  Cal.  292. 

16.  Master  is  bound  to  use  reasonable  care 
and  diligence  to  prevent  accident  or  injury  to 
his  servant,  in  the  course  of  his  employment ; 
and  if  he  fails  to  do  so  he  will  be  held  respon- 
sible for  the  damages.  (Hallower  v.  Henley, 
6  Cal.  20e.) 

Cited  SI  Gal.  882. 

17.  A  railroad  company  is  not  in  any  respect 
an  insurer  of  the  safety  of  its  employees,  and 
its  relations  to  them  differ  materially  from 
those  existing  between  a  carrier  and  its  pas- 
sengers, being  only  the  ordinary  relations  of 
master  and  servant.  (Sappenfleld  v.  Main 
Street  etc.  B.  B.  Co.,  91  Cal.  48.) 

18.  The  law  imposes  on  a  master  or  em- 
plover  only  the  obligation  to  use  reasonable 
ana  ordinary  care,  skill,  and  diligence  in  pro- 
curing and  furnishing  suitable  and  safe  ma- 
chinery and  appliances  for  the  servant  to 
perform  the  duties  for  which  he  is  engaged ; 
and  when  an  employer  exercises  all  the  care 
and  caution  whicn  a  prudent  man  would  ordi- 
narily take  for  the  safety  and  protection  of 
his  own  person  under  the  same  circumstances, 
he  cannot  be  held  liable  for  the  consequences 
of  a  defect  in  the  machinery  or  appliances 
used.  (Brymor  v.  Southern  Pacific  Co.,  90 
Cal.  496.) 

19.  Company  is  only  bound  to  exercise  rea- 
sonable and  ordinary  care  in  the  selection  of 
reasonably  safe  appliances,  such  as  a  prudent 
man  would  exercise  if  his  own  person  were 

'exposed  to  the  danger  resulting  from  their 
use,  and  to  keep  them  in  suitable  condition 
and  repair.  (Sappenfleld  y.  Main  Street  etc 
B.  B.  Co.,  91  Cal.  48.) 

20.  The  duties  which  an  employer  owes  to 
his  employees  are  to  furnish  suitable  machin- 
ery ana  appliances  by  which  the  service  is  to 
be  performed,  and  to  keep  them  in  repair  and 
order ;  to  exercise  ordinary  care  in  the  selec- 
tion and  retention  of  sufficient  and  competent 
servants  to  properly  conduct  the  business  in 
which  the  servant  is  employed,  and  to  make 
such  provisions  for  the  safety  of  the  employees 
as  will  reasonably  protect  them  against  the 
dangers  incident  to  their  employment.  (El- 
ledge  y.  Nevada  etc  By.  Co.,  100  Cal.  282.) 

21.  The  duties  which  a  railroad  corporation 
owes  to  its  servants,  and  which  it  is  required 
to  perform,  are  to  furnish  suitable  machinery 
and  appliances  by  which  the  service  is  to  be 
performed,  and  to  keep  them  in  repair  and 
order;  to  exercise  ordinary  care  in  tne  selec- 
tion and  retention  of  sufficient  and  competent 
servants  to  properly  conduct  the  business  in 


which  the  servant  is  employed,  and  to  make 
such  provisions  for  the  safety  of  employees  as 
will  reasonably  protect  them  against  the  dan- 
gers incident  to  their  employment.  The  per^ 
formance  of  these  duties  cannot  be  shifted  by 
it  to  a  servant  so  as  to  avoid  responsibility  for 
injury  caused  to  another  servant  by  its  omis- 
sion ;  nor  is  their  negligent  performance  one 
of  the  ordinary  risks  of  the  service  impliedly 
assumei  by  the  employee  by  his  contract  of 
employment.  (Daves  v.  Southern  Pacific  Co. , 
98  Cal.  19.) 

22.  It  is  the  duty  of  the  owner  of  a  sawmill 
to  furnish  suitable  and  safe  machinery  for  the 
use  of  his  employees,  and  he  cannot  divest 
himself  of  liability  for  injuries  to  an  employee, 
caused  by  defective  machinery,  b)r  intrusting 
the  performance  of  that  duty  to  ms  servants. 
(Sanborn  y.  Madera  Flume  and  Trading  Co., 
70  Cal.  261.) 

Cited  88  Cal.  860;  99  Cal.  421. 

23.  It  is  proper  to  refuse  a  requested  in- 
struction, tnat  if  the  character  of  coupling 
used  by  the  defendant  was  in  general  use 
among  railroad  companies  it  was  not  negli- 
fenob  upon  the  part  of  the  defendant  to  use 
it.  Sucn  ^neral  use  was  evidence  tending  to 
show  ordinary  care  in  the  selection  of  the 
coupling,  but  not  conclusive.  ( Martin  y.  Cal- 
ifornia Cent.  By.  Co.,  94  Cal.  826.) 

24.  A  master  is  not  bound  to  adopt  every 
latest  improvement,  and  the  selection  and 
retention  of  appliances  in  general  use  which 
are  reasonably  adapted  to  the  purpose,  al- 
though better  ones  are  used  by  otners,  or 
later  devices  have  overcome  observed  defects 
therein,  does  not  prove  neglieence,  nor  do 
defects  not  rendering  a  generally  used  appli- 
ance positively  unsafe  Indicate  negligence, 
unless  it  be  shown  that,  when  selected,  ordi- 
nary care  would  have  disclosed  or  could  have 
obviated  the  defects.  (Sappenfleld  y.  Main 
Street  etc  B.  B.  Co.,  91  Cal.  48.) 

25.  When  an  appliance  or  machine  not 
obviously  dangerous  has  been  in  daily  use  for 
a  long  time,  and  has  uniformly  proved  safe 
and  efficient,  its  use  may  be  continued  without 
the  imputation  of  imprudence  or  carelessness. 
(Sappenfleld  v.  Main  Street  etc.  B.  B.  Co., 
91  (Jal.  48.) 

26.  In  an  action  by  the  driver  of  a  horse- 
car  against  a  street  railroad  company  for 
injuries  received  in  consequence  of  the  al- 
leged negligence  of  the  company  in  furnishing 
a  straight  pin  to  attach  the  sinffle-tree  to  the 
drawhead  of  the  car,  which  worked  out  of  its 
hole  while  the  car  was  in  motion,  instead  of 
furnishing  a  safety-pin  to  prevent  accident,  it 
is  error  to  instruct  the  jury  that  the  obli^- 
tion  upon  the  master  required  him  to  furnish 
such  appliances  **  as  combine  the  greatest 
safety  with  practical  use."  (Sappenfleld  y. 
Main  Street  etc  B.  B.  Co.,  91  Cal.  48.) 

27.  A  master  is  under  no  obli^tion  to  his 
servant  to  make  machinery  suitable  for  a 
purpose  not  designed,  or  which  cotild  not 
have  been  contemplated  by  the  master,  and 
is  not  liable  for  an  injury  received  by  the 
servant  from  the  machinery  while  used  for 
his  own  purposes  as  a  place  on  which  to  hang 
a  towel  tor  nis  convenience,  but  the  servant 
assumes  the  risk  of  such  use,  and  of  any  at- 
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tempt  to  take  snch   towel  from  the  shaft. 
(Kauffman  ▼•  Maier,  94  Gal.  209.) 

28.  The  rieht  of  a  aervant  to  recover  from 
the  master  for  injuriee  reoeived  l^  him  from 
defective  machinery  depends  upon  the  negli- 
gence of  the  master  in  respect  to  the  machin- 
ery apon  which  the  servant  is  employed  to 
work,  and  cannot  be  maintained  by  riiowing 
negligence  on  the  part  of  the  master  in  refer- 
ence to  other  machinery  with  which  the 
servant's  employment  has  no  connection,  un- 
less such  machinery  is  in  some  way  incidental 
to  the  service  in  which  he  was  engaged,  and 
was  the  proximate  cause  of  the  injury. 
(Kauffman  v.  Maier,  94  Cal.  209.) 

29.  In  an  action  by  a  laborer  in  a  flouring- 
miil  to  recover  damages  for  injuries  received 
b5[  reason  of  the  dangerous  condition  of  the 
mill,  where  a  verdict  was  given  in  bis  favor, 
and  it  is  undisputed  that  the  place  where  the 
plaintiff  was  injured  was  extremely  daneerous 
to  a  person  working  there,  and  tnat  the  de- 
fendants knew  of  its  dangerous  character,  and 
that  the  machinery  was  unprotected  by  guards 
or  railing,  and  could  not  be  distinguished  on 
account  of  the  darkness  of  the  room  in  which 
the  plaintiff  was  taken  to  assist  the  foreman, 
it  being  lighted  only  by  a  lantern  which  the 
foreman  had  with  him  at  the  time  and  place 
of  the  accident,  and  the  evidence  on  the  part 
of  the  plaintiff  tended  to  show  that  he  was 
never  before  in  that  particular  place,  and  had 
no  knowledge  of  the  location  of  the  machin- 
ery which  caused  his  injuries,  and  that  his 
general  duties  were  not  such  as  to  require  him 
to  have  such  knowledge,  an  implied  finding 
of  the  jury  that  the  injury  was  not  caused  by 
any  of  the  ordinary  risks  of  his  employment, 
and  that  he  was  not  guilty  of  contributory 
negligence,  will  not  be  disturbed  upon  appeal* 
(Gisson  V.  Schwabacher,  99  Cal.  419.) 

SO.  A  railroad  company  is  liable  to  an  em- 
ployee for  an  injury  reoeived  by  him  in  con- 
sequence of  the  unskillful,  improper,  and 
negligent  maimer  in  which  Uie  company  con- 
structed its  road.  In  such  a  case  the  rule 
exempting  the  master  from  liability  for  an 
injury  to  a  servant  caused  by  the  negligence 
of  a  fellow-servant  has  no  application.  (Trask 
V.  California  S.  R.  B.  Co.,  03  Cal.  90.) 
Cited  08  CaU  231;  78  Cal.  480:  83  CaL  28:  4 

Utah,  218,  223. 

31.  A  railroad  company  is  liable  for  the 
death  of  an  employee  caused  by  the  falling  of 
a  bridge  negligently  constructed  and  main- 
tained by  the  company  as  a  part  of  its  road. 
(Rodgers  v.  Central  Pac  R.  R.  Co.,  07  CW. 
007.) 

Cited  80  Gal.  588. 

32.  In  an  action  to  recover  damages  for  per- 
sonal injuries,  it  appeared  that  the  defendant 
had  a  contract  to  construct  a  section  of  sea- 
wall, and  for  that  purpose  operat^  a  tempo- 
rary railroad  upon  which  it  ran  a  train  of  sand- 
cars  about  twenty  times  a  day,  and  that  the 
plaintiff  hauled  about  twenty-five  loads  of 
rock  per  day  over  a  road  which  crossed  the 
railroad  track,  as  a  teamster  for  a  subcon- 
tractor who  furnished  the  rock  for  the  sea- 
wall, and  while  retumlng  from  the  delivery 
of  a  load  of  rock,  and  while  near  the  crossing, 
the  sand-train  passed  over  the  crossing  and 


frightened  his  horse,  caosing  the  plaintiff  to 
be  precipitated  into  an  excavation,  wherel^ 
he  sustained  personal  injuries.  Held,  that 
the  refusal  of  the  court  to  instruct  Uie  jury 
that  the  railroad  crossing  was  not  on  a  public 
street,  but  was  on  a  ixHtion  of  the  seawall 
under  the  control  of  tne  defendant,  was  not 
error,  as  the  defendant  was  bound  to  exercise 
ordinary  care  for  the  safety  of  its  employees 
and  subcontractors,  regardless  of  the.  fact  that 
the  road  had  been  constructed  for  its  private 
use,  and  was  not  a  public  road.  (Garraher 
V.  San  Fkaneiaco  Bridge  Co.,  100  Gal.  177.) 

83.  Whether  a  master  has  been  negligent 
in  the  selection  or  care  of  appliances  furnished 
to  his  servants  is  a  question  of  fact,  to  be  de- 
termined from  all  the  drcomstanoes  of  the 
case.  (8appenfield  v.  Main  Street  etc  R.  R. 
Co.,  91  Cal.  48.) 

Failure  to  fence  sAoDg  line  of  road,  injury 
from.    See  ante,  10. 

Duty  of  employee  in  selection  of  machinery. 
See  ante,  9. 

b.  Duty  to  Instruct  Servant  or  to  Inform 
Him  as  to  Danger. 

34.  If  the  employer  has  knowledge  that  the 
particular  employment  is,  from  extraneous 
causes,  hasardous  or  dangerous  to  a  degree 
beyond  what  it  fairly  imports  or  is  under- 
stood by  the  employee  to  be,  he  is  bound  to 
inform  the  employee  of  the  fact,  and,  if  he 
fails  to  do  so,  he  is  liable  to  the  employee  for 
such  damages  as  he  sustains  by  reason  d 
such  causes.  (Baxter  v.  Roberts,  44  Cal.  187. ) 
Cited  07  Gal.  008;  7  Mont.  81;  12  Mont.  217. 

36.  The  above  principle  is  not  affected  by 
the  fact  that  the  danger  known  to  the  em- 
ployer arises  from  the  felonious  or  tortious 
designs  of  third  persons,  acting  in  hostility  to 
the  employer.  (Baxter  v.  Bioberts,  44  CaL 
187.) 

SO.  Employee  is  entitled  to  all  information 
employer  may  possess,  with  regard  to  the 
danger  of  the  employment  arising  from  ex- 
traneous causes,  to  enable  him  to  determine 
for  himself  whether,  at  the  proffered  com- 
pensation, he  will  assume  the  risk  and  incur 
the  hasard.    (Baxter  v.  Roberts,  44  Gal.  187. ) 

87.  Where  a  servant  pat  to  work  upon  a 
dangeorons  machine  is  known  to  be  without 
experience  in  the  particular  work,  and  with- 
out knowledge  of  the  actual  dangers  attend- 
ing it,  the  master  is  bound  to  give  him  such 
instructions  as  will  cause  him  rally  to  under- 
stand and  appreciate  the  danger  attending 
the  employment  and  the  necessity  for  care. 
(Ingerman  v.  Moore,  90  Cal.  410.) 

38.  An  instruction  to  the  jury,  that  if  the 
defendants  were  n^lisent  in  not  giving 
proper  instructions  to  the  injured  servant,  it 
was  immaterial  whether  his  hand  was  pulled 
off  by  the  screw  or  cut  off  by  the  saw,  is  not 
prejudicially  erroneous,  where  the  evidence 
shows  that  the  injury  was  caused  by  the 
catchinff  of  his  sleeve  in  the  set-ecrew,  of 
which  the  servant  was  ignorant.  (Ingerman 
V.  Moore,  90  Cal.  410.) 

89.  The  fact  that  an  inexperienced  servant 
is  a  person  of  mature  years,  although  a  mat- 
ter lor  the  careful  consideration  of  the  jury* 
in  an  action  by  him  againet  the  maater  for  in* 
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jarieB  received  from  dangerous  machinery,  in 
determiniiM^  whether  he  folly  understood  and 
appreciated  the  dangers  of  his  position,  does 
not  excuse  the  master  from  giving  him  proper 
instructions  as  to  the  dangers  attending  his 
employment  and  the  necessity  for  care*  (In- 
german  v.  Moore,  90  Oai.  410.) 

40.  Where  a  railroad  company,  hy  its  road- 
master,  engaged  a  servant  to  work  m  loadins 
rock  from  a  cliff  in  which  the  company  had 
been  excavating  by  blasting  for  several  days, 
and  the  roadmaster,  who  represented  the 
oompany  for  the  purpose  of  pertorming  what- 
ever duty  it  owea  to  Its  employees,  knew  that 
the  condition  of  the  cliff  was  daneerous,  owing 
to  a  seam  or  crack  therein,  visible  only  from 
the  rear  of  the  cliff,  but  failed  to  warn  the 
servant  of  the  danger,  which  was  not  visible 
from  the  front  of  the  cliff  where  the  servant 
was  employed  at  his  work,  and  was  unknown 
to  him,  the  oompany  is  liable  in  damages  for 
personal  injuries  received  by  the  servant 
through  the  falling  of  the  cliff.  (EUedge  v. 
Nevada  etc.  By.  Go.,  100  Gal.  282.) 

41.  Where  a  servant  has  equal  knowledge 
with  the  master  of  the  danger  incident  to  tne 
work  he  takes  the  risk  upon  himself  if  he 
goes  on  with  it.  This  rule,  however,  presup* 
poses  thattiie  servant  has  sufficient  discre- 
tion to  appeciate  the  dangers  incident  to  the 
work,  and  has  no  application  to  the  case  of 
young  and  inexperienced  children.  In  such  a 
case  It  is  the  auty  of  the  master  not  only  to 
warn  the  child,  but  to  instruct  him  as  to  the 
dangers  of  the  em^oyment  and  the  means  of 
avoiding  them.  (Fisk  v.  Oentral  Pac.  B.  B. 
Co.,  72  Gal.  38.) 

Cited  7  Wash.  184, 185. 

c  Servant's  Notice  of  Defects  in  Machinery, 
and  Knowledge  of  Banger. 

42.  Unless  an  employee  injured  by  danger- 
ous machinery  knew,  or  ought  to  have  known, 
of  the  danger  to  which  he  was  exposed  in 
working  near  it,  he  cannot  be  said  to  have 
recklessly  exposed  himself  to  the  danger,  or 
to  have  voluntarily  assumed  the  risks  attend- 
ant thereto.  (Gisson  v.  Schwabacher,  99  Gal. 
419.) 

4S.  A  servant  engaged  in  w(H*king  about  de- 
fective machinery  is  not  guilty  of  contributory 
negligence  in  so  doing,  unless  he  knows  or 
might  have  known  that  by  reason  of  the  de- 
fect his  employment  involved  danger  to  him- 
self.   (Colbert  v.  Rankin,  72  Gal.  197.) 

44.  The  right  of  the  servant  to  recover  on 
account  of  the  master's  negligence  is  not 
affected  by  notice  of  any  defects  other  than 
such  as  the  servant  ought,  in  the  exercise  of 
ordinary  prudence,  to  have  foreseen  might 
endaneer  nis  safety.  The  question  whether 
he  haa  such  knowledge  of  the  danger  to  which 
he  was  exposed  as  would  chane  him  with 
contributorv  negligence  is  one  of  fact  for  the 
jury ;  and  tne  court  should  not  srant  a  non- 
suit upon  the  ground  merely  that  plaintiff 
knew  of  the  defects  which  occasioned  the  in- 
jury.   (Magee  v.  North  Pac.  Coast  B.  B.  Co., 

8  Gal.  430.) 

45.  The  owner  of  the  mill  is  not  liable  for 
injuries  to  an  employee  from  defective  ma- 
<^inery  if  the  latter  knew  or  had  the  means 
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of  knowledge  of  the  defects  in  the  machinery, 
and  of  the  dangers  and  risks  likely  to  result 
from  its  use.    (Sanborn  v.  Madera  Flume  and 
Tradmg  Co.,  70  Gal.  261.) 
Cited  72  Gal.  199;  99  Gal.  421. 

46.  If  an  employee  works  with  or  near  ma- 
chinery which  IS  unsafe,  and  from  which  he  is 
liable  to  sustain  injury  by  reason  of  its  beine 
unsafe,  with  the  knowledge  or  the  means  c^ 
knowledge  of  its  condition,  he  takes  the  risk 
incident  to  the  employment,  and  cannot 
maintain  an  action  against  his  employer  for 
injuries  sustained  by  reason  of  the  defective 
condition  of  the  machinery.  (McGlynn  v. 
Brodie,  81  Cal.  »76.) 

Cited  78  Gal.  432;  1  Ariz.  480;  9  Col.  162;  20 
Nev.  308;  4  Or.  57;  20  Or.  597;  3  Wash. 
635. 

47.  Where  the  evidence  as  to  plaintiff's 
knowledge,  or  means  of  knowledg^e,  is  sub- 
stantially conflicting,  testimony  of  witnesses  to 
the  effect  that  plaintiff  had  previously  worked 
upon  the  ship,  and  had  had  an  opportunity 
to  learn  the  position  of  the  hatchway,  and 
that  it  was  open  at  times  such  as  that  when 
the  plaintiff  was  injured,  is  not  conclusive  of 
such  knowledge,  but  was  to  be  considered  b^ 
the  jury  in  connection  with  the  other  evi- 
dence in  the  case.  (Smith  v.  Occidental  and 
Oriental  8.  S.  Co.,  99  Gal.  462.) 

4?.  The  failure  of  a  railroad  oompany  to 
provide  suitable  cars  and  a  sufficient  comple- 
ment of  men  does  not  entitle  an  employee, 
who  has  been  injured  through  the  negligence 
of  a  fellow-servant,  to  recover  damages  against 
the  company,  where  it  appears  that  he  know- 
ingly assumed  the  risk,  and  that  no  new 
dttager  accrued  or  was  in<a«ased  after  the 
employment.  (Long  v.  Goronado  B.  B.  Co., 
96  C^l.  269.) 

49.  Where  it  appears  that  an  employee  in  a 
sawmill  was  seriously  injured  while  running 
a  scantling-machine  and  saw,  in  attempting 
to  remove  slivers  from  under  the  saw,  by 
reason  of  his  sleeve  catching  on  a  concealed 
set-screw  fixed  upon  and  projecting  from  a 
shaft  below  the  saw,  the  fact  that  he  had  been 
employed  in  the  mill  for  neariy  two  years, 
ana  had  been  working  as  assistant  on  the 
scantling-machine,  in  putting  the  lumber  in 
place  to  be  cut  by  the  saw,  for  about  nine 
months,  and  had  during  that  time,  in  the 
absence  of  the  foreman,  run  the  machine  for 
eighteen  da^,  does  not  warrant  the  appellate 
court  in  saying,  as  matter  of  law,  that  he  was 
experienced  in  the  work  he  was  doing,  and 
had  knowledge  of  the  set-screw,  and  of  the 
danger  of  placing  his  hand  where  he  did 
while  the  machine  was  running,  but  his  ex- 
perience, and  knowledge  of  the  machine,  is  a 
question  of  fact  for  the  jury.  (Ingerman  v. 
Moore,  90  Gal.  410.) 

50.  In  an  action  asainst  a  railroad  company 
for  damages  for  the  death  of  an  employee  who 
was  injured  while  attempting  to  couple  cars, 
on  the  ground  that  the  railroad  companv  did 
not  use  ordinary  care  in  the  selection  of  the 
couplinss,  by  reason  of  which  the  deceased 
was  killed,  an  instruction  to  the  jury  to  the 
effect  that  the  question  of  neglip;ence  was  for 
them  to  decide  under  all  the  evidence  in  the 
case,  even  if  it  appeared  that  the  deceased 
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knew  the  character,  kind,  and  dangerona  na- 
ture of  the  couplings,  and  that  such  knowl- 
edge is  a  circumstance  to  be  considered  by 
the  jury,  but  is  not  necessarily  decisive,  is 
correct.  (Martin  y*  CaUfomia  Cent.  Ry.  Co., 
94  Cal.  326.) 

51.  The  question  of  plaintiff's  knowledge  of 
the  danger  to  which  he  was  exposed  by  reason 
of  the  omission  to  fence  the  road  was  one  for 
the  Jury,  overruling  Sweeney  y.  Central  Pac 
R.  R.  Co.,  57  Oal.  15.  (Magee  y.  North  Pac 
Coast  R.  R.  Co.,  78  Cal.  430.) 

52.  The  action  was  brought  by  an  employee 
in  a  sawmill  against  his  employer  to  recover 
damages  for  injuries  allegwi  to  have  been 
caused  by  defective  machinery.  The  defend- 
ant requested  the  court  to  instruct  the  jury 
that  '*  when  a  party  works  with  or  in  the 
vicinity  of  a  piece  of  machinery  insufficient 
for  the  purpose  for  which  it  is  employed,  or 
for  any  reason  unsafe,  with  a  knowledge,  or 
means  of  knowledge,  of  its  condition,  he  takes 
the  risk  incident  to  the  employment  in  which 
he  is  thus  engaged,  and  cannot  maintain  an 
action  for  injuries  sustained  arising  out  of  ac- 
cidents resulting  from  such  defective  condi- 
tion of  the  maoiinery.''  Held,  that  the  in- 
struction was  properly  refused,  as  it  failed  to 
include  as  one  of  the  conditions  upon  which 
the  nlaintiff  could  not  maintain  the  action 
that  ne  knew,  or  might  have  known,  that  his 
emplojrment  involved  danger  to  himself. 
(Sanborn  v.  Madera  Flume  and  Trading  Co., 
70  Cal.  261.) 

Risk  not  in  ordinary  employment.  See 
ante,  29. 

d.  Master's  Knowledge  of  Defects,  and  Evi« 
deuce  as  to;  Substitution  of  Safer  Ma- 
chinery. 

53.  Emplover  is  liable  only  when  he  had 
knowledge  of  defect,  or  failed  to  exercise  rea- 
sonable diligence  in  procuring  suitable  ma- 
chinery, or  in  the  inspection  of  it  to  discover 
any  defect  that  misht  exist.  (Brymer  y. 
Southern  Pac.  Co.,  90  Cal.  496.) 

54.  In  an  action  by  the  servant  against  the 
master  for  injuries  alleged  to  have  been  re- 
ceived from  a  defective  shaft,  although  it  is 
proper  for  the  court,  for  the  purpose  of  show- 
ing that  the  master  had  knowledge  of  the 
condition  of  the  shaft,  to  allow  a  witness  to 
testify  that  previous  to  the  injury  to  the  serv- 
ant he  had  informed  the  foreman  of  the  con- 
dition of  the  shaft,  yet  it  is  error  to  allow 
the  witness  to  testif^  as  to  the  motives  which 
prompted  him  to  mform  the  foreman,  and 
as  to  his  own  opinion  concerning  the  shaft. 
(Kauffman  y.  Maier,  94  Cal.  269.) 

55.  In  an  action  against  the  railroad  com- 
pany for  damages  K>r  personal  injuries  re- 
ceived by  its  employee  through  the  falling  of 
a  cliff  near  which  he  was  in  an  insecure  posi- 
tion employed  by  the  roadmaster  of  the 
company,  the  danger  of  his  position  being 
unknown  to  the  employee,  evidence  of  an 
exclamation  of  the  roadmaster  when  the  acci- 
dent happened,  that  he  expected  it,  is  ad- 
missible as  part  of  the  res  gestae,  upon  the 
question  of  the  knowledge  of  the  railroad 
company  of  tiie  unsafe  condition  of  the  cliff. 
(EUedge  v.  Nevada  etc  Ry.  Co.,  100  Cal.  282.) 


66.  M.9  whOe  emplo}[ed  as  a  sub-porter  bj 
H..  a  merchant,  was  injured  by  Uie  ^ling  of 
a  hoisting  appartus.  Held,  that  evidence 
that  the  apparatus  had  fallen  before  from  a 
similar  cause  was  admissible  to  show  knowl- 
edge of  defect  on  the  part  of  defendant.  (Ma- 
lone  v.  Hawley,  46  C^  409.) 
Cited  95  CaL  m. 

57.  It  is  incompetent  to  prove  that  shortly 
after  the  accident  the  employer  substituted  a 
safer  appliance.  The  employer  is  chargeable 
with  nesligence  only  upon  proof  that  before 
the  accident  he  knew  or  hsd  notice  that  the 
appliance  was  unsafe  or  unsuitable  to  its  pur- 
pose ;  and  the  adoption  of  a  safer  appliance 
after  knowled^  of  an  unexpected  acciaent  is 
not  an  admission  of  prior  negligence.  (Sap- 
penfield  v.  Main  Street  etc.  R.  R.  Co.,  91  Gal. 
48.) 

e.  ActsofCaod. 

58.  If  falling  of  bridge  resulted  from  act 
of  0od  the  company  is  not  liable  unless  its 
i^egligenoe  was  a  contributing  cause  of  the  ac- 
cident, and,  in,  order  to  cham  the  company 
in  such  a  case,  it  must  be  guilty  of  negligence 
amounting  to  a  want  of  ordinary  care.  (Rod- 
gers  y.  Central  Pac.  R.  R.  Co.,  67  Cal.  607.) 

f.  Actions  fon 
A.  Pleading. 

59.  A  complaint  by  an  administratrix  in  an 
action  for  damages  for  a  death  caused  by  ne^ 
ligence,  which  alleges,  in  substance,  that  the 
defendant  negligently  left  unprotected  an  open 
hatchway  on  its  vessel,  through  which  the 
deceased,  who  was  lawfully  employed  on  the 
vessel,  was  precipitated  and  killed,  owing  to 
his  being  struck  by  a  barrel  of  lime  by  and 
throuffh  the  carelessness  and  negligence  of  the 
defendant,  and  its  servants  and  employees,  in 
and  about  the  loading  of  the  vessel,  states  a 
cause  of  action,  and  shows  a  breach  of  duty 
on  the  part  of  the  owner  of  the  vessel.  (Davies 
y.  Oceanic  S.  S.  Co.,  89  CaL  280.) 

60.  In  an  action  for  injuries  caused  by  the 
careless  maintenance  of  aefectively  attached 
machinery  by  the  defendant,  if  the  machinery 
and  apparatus  is  described  in  the  complaint 
as  **  consisting  of  a  hiffh  frame  to  which  was 
fastened  a  hook^  and  m>m  said  hook  a  heavy 
chain,"  an  allegation  "that  said  machinery 
and  apparatus  were  then  and  there  unsafe, 
and  the  hook  aforesaid  was  defective  and  unfit 
for  the  purpose  of  holding  and  supporting 
said  Cham  and  lever,  and  jby  reason  thereof 
the  said  chain  fell  from  said  hook  and  down 
upon  the  plaintiff,"  does  not  limit  the  cause 
of  action  to  a  defect  in  the  texture  or  strength 
of  the  hook,  but  includes  a  defect  in  the 
method  by  which  the  rod  and  chain  were 
attached.  (Monaghan  v.  Pacific  Rolling  Mill 
Co.,  81  Cal.  190.) 

61.  In  an  action  by  the  employee  of  a  rail- 
road company  for  injuries  received  by  the 
throwing  of  the  train  from  the  track  by  an 
animal,  as  the  result  of  the  negligence  of  the 
railroaa  company  in  not  keeping  its  track 
properly  fenced,  and  in  not  keeping  its  cow- 
catcher in  a  proper  position,  the  complaint  is 
not  demurrable  for  failure  to  allege  that  plain- 
tiff was  ignorant  of  the  defects  in  Uie  fence,  or 
of  the  improper  position  of  the  cowcatcher. 
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In  an  action  for  negligence  the  plaintiff  need 
not  allege  that  the  injury  was  done  without 
lanlt  of  the  plaintiff.    (Magee  y.  North  Pacific 
Ooaat  R.  R.  Co.,  78  Cal.  430.) 
Cited  94  GaL  S31. 

62.  When  the  answer  in  an  action  for  neg- 
ligence, brought  by  the  employee  of  a  railroad 
company,  pleads  tnat  the  injuries  complained 
of  were  caused  bjr  the  carelessness  and  negli- 

Sence  of  the  plaintiff,  such  allegation  is  deemed 
enied  by  the  plaintiff,  and  raises  an  issue 
under  which  the  plaintiff  may  proye  that  he 
was  ignorant  of  the  defects  which  caused  the 
injury.  (Magee  v.  North  Pacific  Coast  R.  R. 
Co.,  78  Cal.  480.) 

B.  Contributory  Negligence  of  Employee* 

68.  Laborer  on  track  of  railroad,  while  act- 
ing under  direction  of  foreman,  is  not  guilty 
of  contributory  negligence  in  returning  from 
his  place  of  work  on  a  handcar,  although  at 
a  later  hour  than  usual.  (McKune  y.  Cali- 
fornia Southern  R.  R.  Co.,  66  Cal.  802.) 
Cited  68  Cal.  176 ;  79  Cal.  102 ;  88  Cal.  869, 870. 

64.  A  seryant  has  a  right  to  assume  that 
when  danger  from  defects  has  become  known 
to  the  master,  such  measures  haye  been  taken 
as  would  preyent  the  recurrence  of  that  dan- 
ger, and,  n  no  knowledge  is  shown  of  the  par- 
ticular defect  or  danijer  which  occasioned  the 
injury,  a  yerdict  against  the  master  will  not 
be  disturbed.  (Magee  y.  North  Pacific  Coast 
R.  R.  Co.,  78  Cal.  480.) 

66.  The  deceased  is  not  ffuilty  of  contribu- 
tory negligence,  if  he  would  not  haye  been  in 
danser  nad  care  been  exercised  by  the  penon 
handling  the  barrel  from  the  railing  to  the 
hatchway,  and  is  not  bound  to  anticipate  the 
latter's  negligence.  (Dayiea  y.  Oceanic  S.  8. 
Co.,  89  Cal.  280.) 

66.  An  instruction  to  the  effect  that  not- 
withstanding the  deceased  was  engaged  in  a 
dangerous  business,  requiring  constant  and 
watchful  care  upon  his  part  to  saye  himself 
from  injury,  still,  if  he  did  not  always  bear 
these  things  in  mind  and  act  upon  them,  and 
was  thereby  injured,  he  could  reooyer,  is  er- 
roneous, where  there  is  no  eyidence  showing 
sudden  danger  or  emergency,  and  the  only 
danger  was  the  eyer  present  one  incident  to 
the  act  of  coupling  tne  cars.  An  injury  re- 
ceiyed  under  such  circumstances  would  be  the 
direct  result  of  contributcvy  negligence,  which 
would  defeat  a  recoyery.  (Martin  y.  Cali- 
fornia Cent.  Ry.  Co.,  94  Cal.  826.) 

67.  A  seryant  employed  in  a  malt-room  was 
engaged  in  cleaning  the  malt-eleyator,  and 
haying  an  endless  towel  upon  his  shoulder, 
which  imj>eded  hdm  in  his  work,  threw  it  oyer 
the  projecting  end  of  a  shaft,  about  six  feet 
aboye  the  floor,  the  end  of  which  had  been 
battered  by  hammerins,  so  that  its  edges  were 
jagged  ana  rough,  and  the  ensine  was  after- 
wards started,  causing  the  shait  to  carry  the 
towel  around  with  it,  and  he,  thinking  the 
towel,  in  its  moyements,  might  interfere  with 
his  work  beneath  the  shaft,  attempted  to  re- 
moye  it,  and  in  so  doing  was  caught  by  the 
shaft  and  injured.  The  act  of  the  seryant  in 
han^ng  the  towel  upon  the  shaft  had  no  con- 
nection with  the  service  for  which  he  was  em- 
ployedy  but  was  his  yoluntary  act,  done  by 


him  for  liis  own  conyenlence.  Held,  that  he 
is  not  entitled  to  recoyer  from  the  master  for 
the  injury  receiyed  by  him  as  the  result  of 
such  act,  and  that  a  nonsuit  should  be  granted 
in  a  suit  by  the  seryant,  where  the  testimony 
for  the  plaintiff  shows  that  the  injury  was  so 
receiyed.     (Kanffman  y.  Maier,  94  Cal.  269.) 

68.  The  fact  that  the  shaft  upon  which  the 
seryant  hung  the  towel  was  close  to  the  place 
where  he  was  working  would  not  affect  the 
liabilit]^  of  the  master,  although  it  majr  haye 
determined  the  seryant's  selection  of  it  as  a 
place  on  which  to  bans  the  towel.  (Kauff- 
man  y.  Maier,  94  Cal.  269.) 

69.  Whether  the  plaintiff  at  the  time  of  the 
accident  was  in  the  exercise  of  ordinary  care, 
when  he  found  that  it  was  so  dark  tnat  he 
could  not  see,  in  going  from  the  foot  of  a  lad- 
der to  the  hatehway,  considering  that  others 
were  coming  down  from  the  steerage  deck  and 
pressing  him  behind,  and  that  those  in  front 
were  aoyancing,  one  haying  gone  to  the  hold 
in  safety,  was  to  be  consider^  by  the  jury  in 
determining  the  question  of  his  negligence, 
but  was  not  itself  condusiye  thereof.  (Smith 
y.  Occidental  and  Orientol  8.  8.  O.,  99  Cal. 
462.) 

70.  The  refusal  of  the  court  to  instruct  the 
jury  that  their  yerdict  must  be  in  fayor  of  the 
de^ndant  if  they  should  find  that  the  plain- 
tiff knew,  or  could  by  ordinary  care  haye 
learned,  that  it  was  the  custom  of  the  defend- 
ant sometimes  to  leaye  the  hatehway  open 
and  sometimes  closed ,when  the  plaintiff  would 
haye  occasion  to  descend  the  same  in  the 
course  of  his  employment,  was  proper.  Such 
facts,  if  they  existed,  were  onl]^  proper  to  be 
considered  by  the  jury  in  determining  whether 
the  plaintiff  was  guifbr  of  contributory  negli- 
gence, but  were  not  of  themselyes  determina- 
tiye  of  that  issue.  (Smith  y.  Occidental  and 
Oriental  S.  S.  Co.,  99  Cal.  462.) 

71.  In  an  action  by  an  employee  against 
an  employer  for  injury  from  defectiye  machin- 
ery, the  question  whether  the  plaintiff  was 
negligent  or  not  is  one  of  fact  for  the  jury,  and 
the  knowledge  of  the  plaintiff  of  the  aefectiye- 
ness  of  the  machinery  is  only  one  of  the  pro- 
batlye  facts  from  which  the  ultimate  fact  of 
negligence  must  be  determined.  (Sanborn  y. 
Madera  Flume  and  Trading  Co.,  70  Cal.  261.) 

72.  Where  there  is  eyidence  tending  to  show 
that,  yery  shortly  before  the  accident,  the  de- 
ceased was  engaged  in  calking  near  the  hateh- 
way it  is  for  the  jury  to  determine  from 
conflicting  eyidence  what  was  his  position  at 
the  time  of  the  accident,  and  whetner  in  the 
mode  the  lime  was  being  hoisted  the  man  em- 
ployed could  manage  and  control  the  barrels, 
and,  if  so.  whether,  in  yiew  of  all  the  circum- 
stances, he  was  not  negligent  in  attempting  to 
conyey  the  barrel  to  the  hatchway  without 
looking  to  see  if  it  would  in  its  passage  strike 
the  deceased,  and  whether  the  deceased  was 
exercising  the  degree  of  caution  required  of 
him  by  his  situation.  (Dayies  y.  Oceanic  8.  S* 
Co.,  89  Cal.  280.) 

78.  The  fact  that  the  injured  employee, 
while  running  a  scantling-machine  and  saw, 
attempted  to  remoye  a  sliyer  without  stopping 
the  machinery  does  not  of  itself  constitute 
contributory  negligence,  but  it  is  a  question  of 
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fact  for  th6  jnnr  as  to  whether  he  was  exercising 
due  care  in  what  he  did;  and  the  jary  may 
consider,  in  determining  the  qaeetk>n,  that  the 
injured  party  liad  often  seen  such  obetmctions 
removea  from  near  the  same  place  when  the 
saw  was  in  motion,  and  had  received  no  notice 
that  it  was  dangerous  to  do  so,  and  that  to 
have  stopped  the  machinery  in  order  to  re- 
move the  sliver  would  have  occasioned  delay 
in  the  work,  and  that  it  was  not  the  cus- 
tom to  dc  so.  (Ingerman  v.  Moore,  90  CaU 
410.) 

74.  In  an  acticm  by  a  stevedore  against  a 
steamship  companv  to  recover  damages  for 
injuries  received  throush  the  alleged  negli- 
g^ce  of  the  company  in  leaving  open  a  hatch- 
way, down  which  he  fell  to  his  injury  for 
want  of  sufficient  lisht  to  discern  it,  where 
the  conduct  of  Uie  plaintiff  while  on  the  ves- 
sel was  not  distinctly  before  the  jury,  and  the 
extent  of  his  knowledge  of  the  dangeo'  bv  rea- 
son of  his  previous  experience  was  not  clearly 
shown,  it  IS  proper  for  the  jurjr  to  determine 
the  facts  established  by  the  evidence  and  all 
inferences  Uierefrom,  and  whether  the  plaintiff 
had  been  negligent  or  not.  (Smith  v.  Occi- 
dental and  Onental  8.  8.  Co.,  09  Oal.  462.) 

76.  Under  an  instmction  to  the  jury  nven 
in  such  action  at  the  request  of  the  defendant, 
that  if  thej  should  find  that  the  plamtiff  was 
familiar  with  the  location  and  position  of  the 
hatchway,  or  knew,  or  was  informed,  or  by 
the  exercise  of  oidinary  care  could  have 
learned,  that  the  hatchway  through  which  he 
fell  was  open  a  sufficient  tune  before  the  acci- 
dent to  have  avoided  it  by  the  exercise  of  or- 
dinary care,  or,  if  he  did  not  exerdae  ordinary 
care  in  approaching  the  hatchway,  they  shoold 
find  a  veniict  in  mvor  of  the  defendant,  the 
determination  by  the  jury  of  the  propoeitioofl 
therein  stated  in  favor  of  the  plamtis  is  con- 
clusive upon  appeal  where  the  evidence  given 
thereon  is  conmcting.  (Smith  v.  Occidental 
and  Oriental  8.  8.  Co.,  99  Gal.  462.) 

Usinff  machinery  for  convemence.  See 
ante,  27. 

Working  about  dangerous  machine  without 
knowledge.    See  ante,  48. 

Knowtodge  of  danger  is  question  of  fact. 
See  ante,  44. 

0.  Evidence;  Presumptions  and  Burden  of 
Proof;  Instructions. 

76.  Upon  the  question  of  reasonable  care, 
upon  the  assumption  that  putting  up  a  "strap" 
was  the  personal  duty  of  the  employer,  tne 
employer  is  entitled  to  show  that  it  was  "put 
up  in  the  manner  in  which  such  straps  are 
usually  put  up/'  though  such  evidence  would 
not  be  conclusive  proof  of  due  care ;  but  it  is 
a  proper  matter  to  be  considered  by  the  jury 
in  arriving  at  a  conclusion  upon  the  subject. 
(Bums  V.  Bennett,  99  Gal.  86S.) 

77.  In  an  action  against  a  firm  of  stevedores 
for  negligence  in  omitting  to  "parcel  the 
strap"  for  the  loading  of  a  vessel,  whereby  it 
gave  way,  and  caused  a  load  to  fall  upon  an 
epployee  to  his  injury,  the  defendants  have  a 
right  to  prove  that,  by  the  contract  of  employ- 
ment, the  gang  of  men  employed  to  loaa  the 
vessel  were  required,  as  part  of  the  work  for 
which  they  were  hired,  to  put  up  and  take 


care  of  all  the  gear  and  tackle  neoenary  for 
their  use.    (Bums  v.  Sennett,  99  Gal.  S63.) 

78.  It  is  competent  in  such  action  for  the- 
defendants  to  prove  a  usage  or  custom  of 
stevedore  which  entered  into  the  general  em- 
plojrment  of  a  gang  ol  men  to  load  or  unload  a 
ship,  in  the  abience  of  a  special  conumct,  and 
that  such  usage  or  custom  was  known  to  the 
gang  employ^,  to  the  effect  that  the  gang 
was  required  and  expected  to  put  up  and  take 
care  of  the  gear  and  tackle,  and  that  the  mas- 
ter undertook  to  furnish  only  suitable  material 
for  that  purpose.  (Bums  v.  Sennett,  99  GaL 
368.) 

79.  On  the  trial  of  an  action  by  an  employee 
in  a  sawmill  for  an  injury  from  demctive 
machinery,  a  witness  for  the  plaintiff  testified 
in  rebuttal,  after  showing  himself  qualified  as 
an  expert,  that  at  the  time  of  the  accident  the 
log  being  sawed  did  not  pinch  the  saws,  and 
that  the  machinery  was  being  operated  in  the 
usual  manner.  Held,  that  the  evidence  was 
proper.  (Sanborn  v.  Madera  Flume  and 
Trading  Go.,  70  Gal.  261.> 

80.  Whether  the  straight  |nn  which  fast- 
ened the  single-tree  to  the  drawhead  of  a 
horse-car  was  safe,  or  whether,  if  it  should 
come  out,  it  would  be  unsafe,  are  queetionB 
for  the  jury  to  determine ;  and  the  opinion 
evidence  of  a  street-car  driver  that,  from  his 
experience,  it  was  not  safe,  and  that  in  case  it 
should  come  out  the  chances  are  that  the 
horses  would  get  away,  is  inooinpetent.  (Sap- 
penfield  v.  Main  Street  etc.  B.  B.  Co.,  91  Gal. 

81.  Where  a  servant  working  in  a  malt- 
room  had  an  endless  towel  over  his  shoulder 
which  impeded  him,  and  he  threw  it  over  the 

S rejecting  end  of  a  shaft  six  feet  above  the 
oor,  the  edges  of  which  were  rough  and 
jagged,  and  he  was  injured  in  tryinf^  to  re- 
move it,  it  is  error  for  the  court  to  admit  expert 
testimony  as  to  whether  it  is  more  dangerous 
for  a  shah  having  a  rough  surface  or  end  to 
prowct  into  the  room,  than  it  would  be  if  the 
Shalt  were  smooth,  and  as  to  whether  a  towel 
could  be  more  safely  taken  from  a  smooth  re- 
volving shaft  than  a  jagged  and  rough  one. 
Such  matters  are  not  tl^  proper  suBjoct  of 
expert  testimony,  but  are  properly  questions 
of  fact  for  the  jury  to  determine,  either  from 
their  own  experience  in  matters  of  common 
observation,  or  from  all  the  evidence  in  the 
case.    (Kauffman  v.  Maier,  94  GaL  269.) 

82.  The  use  of  the  word  "  accident,"  in  an 
instruction  embodying  the  rule  of  law  that  no 

E resumption  of  negligence  arises  from  the 
reaking  of  a  chain,  would  not  justify  the 
court  in  refusing  the  instruction.  (Brymer  v. 
Southern  Pacific  Go.,  90  Gal.  496.) 

88.  Where  a  servant  was  injured  hy  the 
breiUcing  of  a  chain  used  in  raising  a  derailed 
and  wrecked  car,  the  mere  fact  of  the  break- 
ing of  the  chain  is  not  sufficient  to  authorise 
any  inference  or  presumption  that  the  master 
had  failed  to  exercise  reasonable  care  in  ita 
selection.  (Brymer  v.  Southern  Pacific  Go., 
90  Gal.  496.) 

84.  In  an  action  by  the  employee  of  a  ware- 
houseman against  the  latter  lor  injuries  from 
the  fall  of  certain  merchandise  the  plaintiff, 
in  order  to  recover,  must  prove,  as  against  the 
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defendant,  enough  to  show  a  ftdr  presumption 
of  negligence,  and  of  resulting  injury  to  nim- 
•ell.    (LindaU  T.  Bode,  72  CaH  246.) 

85.  The  burden  is  on  the  seryant  to  prove 
negligence  on  the  part  of  the  master,  and  he 
must  show  that  the  appliance  was  radically 
faulty,'  or  so  generally  obsolete  that  its 
adoption  or  retention  would  indicate  negli- 
gence, and  that  the  master  knew  or  had 
notice  that  it  was  defective ;  and  no  presump- 
tion of  negligence  can  arise  from  the  mere 
fiu^of  the  injury  or  accident.  (Sappenfield 
V.  Main  Street  etc.  R.  R.  Ck>.,  91  Cal.  48.) 

88.  The  action  was  brought  by  the  employee 
of  a  warehouseman  against  the  latter  to  re- 
cover for  personal  injuries  caused  by  the  iall 
of  certain  merchandise,  through  the  alleged 
negligence  of  the  defendant  in  not  causing  it 
to  be  properlv  piled.  The  court  instructed 
the  jury  that  '^  wnere,  in  the  due  exercise  of 
his  duties,  the  employee  is  injured  through 
any  appliance  orsurroundingsof  the  business, 
and  it  aoes  not  appear  that  the  employee  was 
in  fault,  the  buraen  is  on  the  employer  to 
show  that  he  himself  was  free  from  unit." 
Held,  that  the  instruction  was  erroneous,  as 
it  took  from  the  jury  the  consideration  of  the 
question  whether  or  not  the  injury  was 
caused  by  unavoidable  accident.  (Lindall  y. 
Bode,  72  Gal.  246.) 

87.  An  instruction  to  the  lory  that  "the 
burden  of  proof  as  to  the  defendant's  or  its 
agent's  knowledge,  or  culpability  in  lacking 
knowledge,  of  an^  insecurity  ana  dangerous- 
nees  of  said  cliff  is  on  the  plaintiff;  but  this 
proof  is  sufficiently  made  out  by  the  plaintiff 
when  it  is  shown  that  said  cliff  was  insecure 
and  dangerous  in  such  respect  that  if  a  proper 
inspection  had  been  made  by  defendant  the 
insecurity  and  danger  would  nave  been  ascer- 
tained in  time  to  have  prevented  the  injury," 
is  not  erroneous  or  misleading,  as  assuming 
that  such  proof  was  made  because  of  the  use 
of  the  word  "  when"  instead  of  "whenever" 
or  "if."  (Elledge  y.  Nevada  etc.  Ry.  Co., 
100  Cal.  282.) 

88.  In  an  action  for  damages  for  the  death 
of  plaintiffs  husband,  claimed  to  have  re- 
sulted from  the  negligence  of  the  defendant, 
where  it  appeara  that  the  decedent  was  em- 
ployed by  defendant  in  loading  defendant's 
ship,  ana  while  so  employed  the  rope-sling, 
bv  which  freight  was  being  carried  into  the 
ship,  broke,  precipitating  the  freight  down 
the  hatchway,  thereby  fiitally  injuring  the 
deceased,  negligence  on  the  part  of  the  de- 
fendant will  not  be  inferred  irom  the  mere 
breaking  of  the  rope,  in  the  absence  of  evi- 
dence tending  to  show  that  it  was  being 
properly  used  by  the  coemployees  of  the  de- 
ceased, and  in  the  usual  manner,  at  the  time 
of  the  accident,  or  what  amount  of  freight  it 
was  intended  to  or  should  carry ;  and  a  non- 
suit is  properly  granted,  where  the  breaking 
of  the  rope  and  the  injury  resulting  in  the 
death  were  the  only  facts  proved.  (Madden 
y.  Occidental  A  Oriental  S.  8.  Co.,  86  Cal.  446.) 

80.  The  rule  that  the  occurrence  of  an  acci- 
dent is  prima  facie  evidence  of  insufficiency 
of  the  machinery  or  appliance  beins  used,  il 
conceded  to  be  the  correct  rule,  only  applies 
where  the  machinery  or  appliance  is  shown  to 


have  been  used  in  the  usual  and  proper  way, 
at  least  where  the  same  is  being  used  by  the 
party  injured,  or  his  coemployees.  (Madden 
v.  Occidental  &  OrienUl  B.  S.  Co..  86  Cal. 
446.) 

00.  Where  evidence  was  given  at  the  trial 
tending  to  show  that  shortly  after  the  injury 
the  plaintiff  had  made  statements  to  the  effect 
that  it  was  the  result  of  his  own  fault,  and 
that  the  accident  had  been  brought  about  bv 
a  different  cause  from  that  shown  at  the  trial, 
it  is  for  the  jury  to  say,  as  an  inference  of 
fact,  whether  or  not  the  evidence  was  hable 
to  be  erroneous,  and  was  thorafore  to  be  re- 
ceived with  caution,  and  not  a  presumption 
or  conclusion  of  law  to  be  declared  by  the 
court ;  and  it  is  error,  in  charsing  the  jury  as 
to  matter  of  fact,  to  instruct  tnem  that  verbal 
evidence  of  such  admissions  is  liable  to  be 
erroneous,  and  should  be  received  by  the  jury 
with  ^reat  caution ;  and  the  error  in  such  in- 
struction is  not  obviated  by  tellinjjf  the  jur^to 
^ve  to  the  evidence  the  consideration  to  wmch 
it  is  entitled.  (Kaufbnan  v.  Maier,  94  CaL 
209.) 

91.  Rulings  of  court  in  giving  and  refusing 
certain  instructions  in  re^uxi  to  the  liability 
of  employera  for  injuries  to  employees,  occurs 
ring  in  the  course  of  their  employment,  con- 
sidered and  held  to  be  correct.  (Beeson  y. 
Green  Mountain  M.  Co.,  67  Cal.  20.) 

Cited  69  Cal.  801. 

92.  Certain  instructions  defining  the  liabil- 
ity of  master  to  servant  for  injury  incurred 
in  course  of  employment  appfoyea.  The  in- 
structions will  be  found  in  statement  of  the 
case.  (Sowden  v.  Idaho  Quarts  Min.  Co.,  66 
Cal.  448.) 

Contributory  negligence,  instructions  as  to. 
See  ante,  II,  2,  f ,  S. 

Instruction  as  to  assumption  ol  risk.  See 
ante,  62. 

9.  Mci9  0f  Co99frmat9. 

a.  Rule  That  Master  is  Not  Liable  for  In- 
juries From  Acts  of  Coservants. 

93.  Employer  is  not  bound  to  indemnify 
employee  for  damages  he  sustains  in  conse- 
quence of  the  negligence  of  a  fellow-employee 
employed  hy  the  same  employer  in  the  same 
general  business.  (McLean  v.  Blue  Point 
Gravel  M.  Co.,  61  Cal.  265,  cited  63  Cal.  36, 
68  Cal.  176,  78  Cal.  28.  79  Cal.  99,  88  Cal. 
366,  96  Cal.  499.  98  Cal.  21,  22.  100  Cal.  666; 
Yeomans  v.  Contra  Costa  S.  K.  Co.,  44  Cal. 
71,  dted  49  Cal.  180,  68  Cal.  176,  88  Cal.  366, 
100  Cal.  667;  Long  v.  Coronado  R.  R.  Co.,  96 
Cal.  269.) 

94.  The  above  rule  is  too  firmly  supported 
by  authority  to  be  overthrown,  but  it  will  not 
be  extendea  beyond  the  limits  designated  by 
the  general  line  of  decisions.  (Yeomans  v. 
Contra  Costa  S.  N.  Co.,  44  Cal.  71.) 

Cited  100  Cal.  667. 

96.  The  master  is  not  liable  to  his  servant 
for  damages  sustained  by  the  negligent  act  of 
a  fellow-servant  while  engaged  in  the  same 
general  employment,  unless  the  master  was 
negligent  in  the  selection  of  the  servant  at  fault. 
(^)gan  V.  Central  Pac.  R.  R.  Co.,  49 Cal.  128, 
cited  68  Cal.  176,  228,  88  Cal.  366,  100  CaL 
667;  McDonakl  v.  Hazletine,  63  Cal.  36,  cited 
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68  Gal.  228, 88  Gal.  885,  888, 98  Oal.  22;  Con- 
grave  y.  SoQtbern  Pac.  U.  B.  Co.,  88  Gal.  c60, 
cited  98  GaL  499,  88  GaL  22,99  Gal.  887, 100 
Gal.  567«) 

96.  A  master  ia  not  liable  for  injaries  in- 
flicted on  one  servant  by  Uie  negligence  of 
another  servant  in  the  same  common  em- 
ployment, unless  sach  injuries  are  traceable 
to  the  personal  negligence  of  the  master. 
This  rule  is  not  altered  l^  the  fact  that  the 
party  injured  is  a  child.  (Fisk  v.  Central 
Pac.  R.  B.  Go.,  72  Gal.  38.) 

Cited  79  Gal.  99 ;  7  Wash.  184, 186. 

97.  Where  it  clearly  appears  that  the  im- 
mediate and  proximate  cause  of  the  injury  to 
the  workman  was  the  negligence  of  the  en- 
gineer no  recovery  can  be  h£d  by  the  injured 
party,  even  though  the  machinery  and  ap- 
pliances were  defective,  and  an  instruction, 
in  such  case,  which  ignores  this  rule,  ana 
grounds  a  recovery  upon  the  existence  of 
aefective  appliances,  is  misleading  and  er^ 
Toneons.  (Trewatha  v.  Buchanan  Gold  Min- 
ing and  MUling  Ga,  96  Gal.  494.) 

98.  The  acti<m  was  brought  to  recover 
damages  for  personal  injuries.  The  plaintiff 
was  an  employee  in  a  mine  owned  by  the  de- 
fendants. The  shaft  of  the  mine  was  divided 
by  a  framework  of  posts  into  two  compart- 
ments, one  of  which  was  provided  with  a 
ladder-way  for  the  uee  of  the  employees*  The 
plaintiff,  while  ascending  the  ladder,  was  in- 
jured by  a  timber  which  nad  been  negligently 
thrown  by  a  fellow-employee  into  the  shaft. 
Held,  that  the  defendants  were  not  liable, 
although  the  partition  between  the  compart- 
ments mAj  have  been  defectively  constructed 
or  insufficient  in  other  jMirticulars.  (Kevern 
V.  Providence  etc  Min.  Co.,  70  Gal.  892.) 

99.  An  employee  cannot  recover  judgment 
against  his  employer  for  personal  injuries 
caused  by  the  negligence  of  a  fellow-servant, 
imless  the  employer  has  intrusted  to  such 
fellow-servant  the  dischaige  of  a  duty  which 
the  employer  personally  owes  to  his  servants 
to  use  reasonable  care  in  the  selection  and 
construction  of  reasonably  suitable  and  safe 
machinery  and  appliances  for  the  employee  to 
do  his  work;  but  m  cases  where,  by  the  con- 
tract of  employment,  express  or  implied,  the 
employees  are  to  adjust  the  appliances  by 
which  the  work  is  to  be  done,  the  employer  is 
only  bound  to  furnish  proper  materials  from 
which  to  construct  such  appliances,  and  is  not 
bound  to  see  that  they  are  properly  con- 
structed or  adjusted,  and  is  not  liable  to  a 
servant  for  the  negligence  of  a  fellowH3er\ant 
in  making  such  adjustment.  (Bums  v.  ben- 
nett,  99  Oal.  363.) 

100.  The   various  isolated   and   detached 

Sieoes  of  machinery  and  appliances  of  a  steve* 
ore^  when  put  together  for  the  purpose  of 
loading  or  unloading  a  particular  ship,  can- 
not be  considered  as  one  entire  and  perma- 
nent machine  or  appliance;  but,  from  the 
nature  of  his  business,  the  temporary  adjust- 
ment of  these  detached  pieces  has  to  be  fre- 
quently made,  and  where  it  la  shown  to  be 
part  of  the  contract  of  employment  of  a  gang 
of  men  to  load  a  ship  that  they  are  to  adjust 
the  appliances  with  which  they  are  to  work, 
the  employer  is  not  liable  to  an  employee  for 


the  n^ligent  omission  of  fellow-employess  in 
adjustmg  the  *'  strap  "  to  "  parcel  *'  it»  <Nr  cover 
it  with  canvas,  so  as  to  prevent  it  from  beinc 
chafed  by  contact  with  the  cross-trees,  ana 
from  breaking  or  giving  away.  (Bums  v. 
8ennett,  99  Gal.  368.) 

b.  Who  are  Ooeervaats. 


101.  In  an  action  against  a  railroad  com- 
pany to  recover  damages  for  negligently  caus- 
mg  the  death  of  one  of  its  employees,  when 
the  complaint  positively  allittes  that  the  acts 
and  omissions  complained  olwere  by  the  de- 
fendant, it  cannot  be  presumed  that  they 
were  those  of  a  fellow-employee  of  the  de- 
ceased. (Brown  v.  Central  Pac.  R.  R.  Co.,  68 
Oal.  171.) 

Cited  98  CM.  28;  lOOGal.567;  lN.Dak.d50. 

102.  The  law  of  this  state  respecting  the 
negligence  of  a  fellow-servant,  where  there  is 
no  want  of  ordinary  care  upon  the  part  of  the 
employer,  as  set  forth  in  section  1970  of  the 
Civil  Code,  recognises  no  distinction  grow- 
ing out  of  the  g^^Mles  of  employment  of  the 
respected  employees ;  nor  does  it  give  effect 
to  the  circumstance  that  the  fellow-servant, 
through  whose  negligence  the  injury  was 
received,  was  the  superior  of  the  plaintiff  in 
the  general  service  in  which  they  were  both 
employed.  (Daves  v.  Southern  Pac  Co.,  98 
Gal.  19.) 

Cited  99  Cal.  367;  100  Gal.  289,  291,  666. 

103.  The  law  of  this  state  reccwnises  no  dis- 
tinction growing  out  of  grades  ofemployment 
of  the  respective  servants  of  the  same  em- 
ployer; and  a  foreman,  conductor,  or  other 
superior  servant  who  is  not  clothed  with  the 
authority  of  a  vice-principal,  in  whose  favor 
the  principal  has  abdicated  his  authority, 
is  a  lellow-servant  of  an  inferior  employee, 
under  the  law  applicable  to  the  liability  of  a 
master  for  the  n^ligence  of  his  servants. 
(Congrave  v.  Southern  Pac  R.  R.  Co.,  88 
Gal.  360.) 

Cited 96 GaL  499;  98  Gal.  22;  90  Oal. 367;  100 
Gal.  567. 

104.  Rule  that  master  is  not  liable  to  serv- 
ant for  negligence  of  coservant  is  not  changed 
by  the  f^ct  that  the  employee  through  whose 
negligence  the  injury  came  was  the  superior 
of  the  employee  who  was  injured,  in  the  ser- 
vice in  which  they  were  enniged.  (McLean  v. 
Blue  Point  Gravel  M.  Ck>.,  51  Cal.  255.) 
Cited  88  Cal.  370;  96  GaL  499;  96  Gal.  21,  22; 

100  Cal.  566. 

105.  The  fact  that  the  owners  of  the  saw- 
mill did  not  manage  the  null  in  person,  and 
did  not  personally  employ  or  have  communi- 
cation with  the  iniured  servant,  does  not 
absolve  them  from  liability  if  their  superin- 
tendent or  foreman  was  negligent  in  putting 
the  servant  to  work  without  proper  instruc- 
tions.   (Ingerman  v.  Moore,  90  Oal.  410.) 

106.  In  an  action  by  a  wife  for  dama^  for 
the  death  of  her  husband,  occurring  m  the 
employment  of  the  defendant,  it  appeared 
that  tne  death  was  caused  by  a  fire  origi- 
nating from  a  defective  pipe  put  up  under  the 
supervision  of  the  defendant's  superintend- 
ent, and  it  did  not  appear  that  the  deceased 
knew  or  had  reason  to  know  of  Uie  defect. 
Held,  that  the .  superintendent  was   not  a 
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lellow-employee  of  the  deceased  in  tiie  sense 
intended  by  section  1970  of  the  Civil  Code, 
and  that  the  work  of  puttin^^  up  the  pipe 
being  done  under  his  supervision  was  the 
same  as  thoush  done  by  him  in  person ;  that 
the  deceased  had  a  right  to  rely  upon  the  im- 
plied engagement  of  the  defendant  that  the 
pipe  was  properly  placed  and  constructed,  and 
that  the  defendant  was  therefore  liable, 
(Beeson  v.  Green  Mountain  M«  Co.,  57  Cal, 
200 

107.  One  to  whom  the  employer  commits 
the  entire  charge  of  the  business,  with  power 
to  choose  his  own  assistants  and  to  control 
and  discharge  them,  is  not  a  fellow-servant 
with  those  emploved  under  him,  and  the 
master  is  answerable  to  all  the  under-serv- 
ants  for  the  negligence  of  such  managing 
assistant,  either  in  his  personal  conduct 
within  tiie  scope  of  his  employment  or  in  his 
selection  of  other  servants,  (beeson  v.  Green 
Mountain  M.  Co.,  57  Cal.  20.) 
Cited  66  Cal.  805;  68  Cal.  176,  230;  88  Cal. 

869 ;  4  Utah,  222,  223. 

106.  Whether  the  negligent  act  of  a  section 
foreman  <^  a  railroad  com^ny,  by  which  an 
accident  is  caused  to  a  section-hand,  is  a  per- 
sonal duty  which  the  company  owes  to  the 
section-hiuid  as  its  employee,  or  whether  the 
accident  is  '*  in  consequence  of  the  negligence 
of  another  person  employed  by  the  same  em- 
ployer in  the  same  ^nefal  business^''  within 
the  meaning  of  section  1970  of  the  Civil  Code, 
must  be  determined  not  from  the  grade  or 
rank  of  the  section  foreman,  but  from  the 
character  of  the  act  causing  the  iniury.  If  the 
act  is  one  which  it  is  the  duty  of  the  company 
to  perform  towards  the  section-hand,  the 
section  foreman  in  the  performance  of  such 
duty  acts  as  the  agent  of  the  companv  for 
which  the  employer  is  responsible,  but  if  it  is 
not  one  of  the  duties  of  the  company  the 
foreman  and  section-hand  are  fellow-servants, 
and  the  foreman  is  alone  responsible  for  an 
accident  to  the  section-hand  resulting  there- 
from. (Daves  v.  Southern  Pacific  Co.,  98  Cal. 
19.) 
Cited  99  CaL  367 ;  100  Cal.  289,  291,  666. 

109.  The  duty  to  close  a  switch  which  has 
been  ox>ened  hy  a  section  foreman  to  let  a 
handcar  pass  in  upon  the  sidetrack,  is  a 
duty  belonging  to  a  servant,  and  is  not  a  per- 
sonal duty  which  the  railroad  company  owes 
to  a  section-hand  employed  by  the  foreman 
while  engf^ed  in  the  performance  of  his  duties 
as  its  employee,  and  the  company  is  not  liable 
for  the  death  of  such  employee  caused  by  the 
nwligence  of  the  foreman  in  leaving  the 
switch  open,  but  such  negligence  is  the  negli- 
gence of  a  fellow-servant  employed  in  the 
same  general  business  within  the  meanine  of 
section  1970  of  the  Civil  Code,  and  the  risk  of 
such  negli^nce  is  a  risk  impliedly  assumed 
by  the  section-hand  in  acceptms  the  employ- 
ment. (Daves  v.  Southern  Pacific  Co.,  98  Oal* 
19.) 

110.  The  foreman  of  a  mine  and  a  miner 
employed  to  work  under  his  directions  are 
fellow- servants  J  and  the  owner  of  the  mine  is 
not  liable  for  mjuries  caused  to  the  latter 
throuffh  the  negligence  of  the  foreman,  unless 
lie  f  wed  to  use  ordinary  care  in  the  selection 


of  the  foreman.     (Stephens  v.  Doe,  78  Cal* 
26.) 

Cited  79  Cal.  99;  88  Cal.  368;  98  Cal.  23;  100 
Cal.  567. 

111.  The  foreman  of  a  gang  of  men  to 
whom  a  stevedore  delegates  the  entire  man- 
ag[ement  of  the  work  of  unloading  a  vessel, 
with  full  discretion  to  control  and  supervise 
it,  is  not  a  fellow-servant  with  his  subordinate 
employees ;  and  if,  in  the  performance  of  the 
work,  death  or  injury  results  to  such  an  em- 
ployee through  the  negligence  of  the  foreman, 
the  stevedore  is  liable,  although  he  exercised 
due  care  in  the  selection  of  the  foreman. 
(Brown  v.  Bennett,  68  Cal.  225.) 

Cited  88  Cal.  869,  370;  100  Cal.  566;  12  Col. 
524. 

112.  The  plaintiff,  a  child  twelve  vears  of 
age,  was  employed  by  the  foreman  of  the  de- 
fendant's boiler-shop  to  work  in  the  tool-room 
connected  therewith,  and  was  instructed  bv 
him  to  obey  the  boss  of  such  room.  His  work 
consisted  in  cleaning  tools,  putting  them  in 
place,  giving  them  to  the  employees,  and 
m  doing  errands.  On  the  dav  of  the  injury  in 
question,  there  beins  no  work  for  him  in  the 
tool-room,  he  was  told  by  the  boss  to  go  into 
the  adjoining  boiler-room  for  work.  This  he 
did,  and  whfle  there  he  was  directed  by  one 
of  the  employees  of  that  room  to  assist  in 
the  working  of  a  dangerous  machine.  In  the 
performance  of  this  work  he  incurred  the 
injury  sued  for.  The  foreman  of  the  boiler- 
shop  nad  full  control  over  it,  and  was  author- 
ized to  employ  and  discharge  the  hands.  The 
boss  of  the  tool-room  was  merely  authorized 
to  direct  the  manner  in  which  the'work  of  that 
room  was  to  be  performed,  and  had  no  power 
to  employ  the  hands.  Held,  that  the  boss  of 
the  tool-room  had  no  authority  to  direct  the 
plaintiff  to  seek  employment  in  the  boiler- 
room,  and  that  the  defendant  was  not  liable 
for  the  injury.  (Fisk  v.  Central  Pac.  B.  B. 
Co.,  72  Cal.  38.) 

Cited  7  Wash.  184, 185. 

Servant  intrusted  with  duties  employer  per- 
sonally owes.    See  ante,  99. 

Duties  of  master  cannot  be  delegated  to 
another.    See  ante,  21,  22. 

113.  A  laborer  employed  bv  a  railroad  com- 
pany to  remove  snow  and  other  obstructions 
m>m  its  track  is  a  fellow-servant,  and  em- 
ployed in  the  same  general  business,  with  a 
trackwalker  and  train  conductor,  and  for 
personal  injuries  to  him  caused  by  the  com- 
bined negligence  of  the  latter  two,  the  com- 
pany is  not  liable.  (Fagundes  v.  Central 
Pacific  R.  R.  Co.,  79  Cal.  97.) 

Cited  88  Cal.  366,869,  371 ;  98  Cal.  23;  100  CaL 
567 ;  1  N.  Dak.  349. 

114.  Brakeman  and  conductor  on  a  railroad 
train  are  fellow-servants.  (Brown  v.  Central 
Pacific  R.  R.  Co.,  72  Cal.  523.) 

Cited  79  Cal.  102;  88  Cal.  371 ;  98  Cal.  23 ;  100 
Cal.  567. 

115.  A  brakeman  and  a  conductor  on  a  rail- 
road train  are  persons  ''employed  by  tne 
same  employer  in  the  same  general  busi- 
ness" within  the  meaning  of  section  1970  of 
the  Civil  Code,  and  the  railroad  company  is 
not  liable  for  the  death  of  one  caused  by  the 
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negligence  of  the  other.    (CongrATB  ▼•  South- 
ern Pac.  B.  R.O0.,  88  Oal.  360.) 
Oited  96  Cal.499;  98  Cal.  22;  99  CaL  887;  100 
CaL  667. 

116.  The  action  was  brought  to  recover  dam- 
ages for  the  death  of  a  conductor  on  one  of 
the  trains  of  the  defendant.  On  a  review  of 
the  evidence,  held,  that  the  brakeman  and 
conductor  were  guilty  of  negligence  contrib- 
uting to  the  injunr,  and  that  the  defendant 
was  not  liable.  (Brown  y.  Central  Pac.  B.  B. 
Co.,  72  Oal.  623.) 

Oited  79  CaL  99;  88  Oal.  366,369;  98  CaL  23; 
100  CaL  667. 

117.  A  person  employed  as  conductor  and 
brakeman  of  a  railroad  train,  who  is  in- 
lured  while  coupling  cars,  owing  to  the  al- 
leged negligence  of  the  engineer  in  moving 
the  cars  without  a  signal  from  the  conductor, 
cannot  recover  for  the  injury  from  the  rail- 
road company.  (Long  y.  Ooronado  B.  B.  Co., 
96  CaL  269.) 

118.  An  engineer  of  a  mining  company  em- 
ployed to  operate  an  engine  and  noisting- 
tackle,  used  upon  and  in  connection  with  the 
main  shaft  of  the  mine,  to  hoist  the  rock  and 
debris  therefrom,  and  to  raise  and  lower  the 
miners,  is  a  fellow-servant  with  a  workman 
in  the  mine ;  and  the  mining  company  is  not 
liable  for  damages  for  injuries  received  by  a 
workman,  caused  by  the  negligence  of  the  en- 
gineer in  hoisting  him,  in  the  absence  of 

Sroof  that  the  company  neglected  to  use  or- 
inary  care  in  the  selection  of  the  engineer. 
(Trewatha  y.  Buchanan  (jold  Mining  and 
MmingCo.,96CaL494.) 

119.  Fireman  and  oiler  and  engineer  of  a 
ferryboat  are  fellow-servants  employed  '*in 
the  same  general  business**  within  the  mean- 
ing of  section  1970  of  the  Civil  Code,  and  the 
fact  that  the  engineer  employs  and  dis- 
charges the  firemen  and  oilers  who  work  under 
^im  at  will  does  not  alter  their  relations  as 
fellow-servants.  (Stevens  v.  San  Francisco 
etc.  B.  B.  Co.,  100  CaL  654.) 

120.  A  train-dispatcher  and  materialman  on 
a  railroad,  having  authority  to  employ  and 
dischar^  men,  and  direct  the  movements  of 
trains,  is  not  a  fellow-employee  with  an  or- 
dinary track  laborer.  (McKune  y.  California 
Southern  B.  B.  Co.,  66  Cal.  302.) 

Cited  68  Cal.  176;  79  Oal.  101. 

c«  Care  Bequired  in  Hiring  Servants;  Pre- 
sumptions, Burden  of  Proof  and  Evidence. 

121.  Employer  must  exercise  due  care  and 
prudence  in  selection  of  competent  servants. 
(Yeomansv.  Contra  Costa  S.  N,  Co.,  44  Cal. 

71.) 

Cited  49  CaL  ISO;  68  CaL  176;  88  Cal.  365; 
100  CaL  667. 

Duty  of  employer  in  selection  of  servants. 
See  ante,  9,  20, 21. 

122.  In  an  action  against  the  owners  of  a 
mine,  to  recover  damages  for  an  injury  sus- 
tained by  an  employee,  if  the  complaint  avers 
that  the  injury  was  caused  by  the  negligence 
and  [want  of  skill  of  the  engineer,  and  that 
the  superintendent  had  full  power  to  control 
the  working  of  the  mine,  and  employed  and 
discharged  all  the  workmen,  at  his  discretion, 
it  must  also  allege  that  the  defendants  wer» 


negligent  in  «nploying  the  fuperintendent,  or 
it  aoes  not  state  a  cause  of  acooa.    (Collier  v. 
Steinhart.  51  CaL  116.) 
Cited  51  C^L  258;  53  Oal.  96;  68  CaL  176:  88 
CaL  865,  368,  870;  98  Oal.  21,  22;  100  CaL 

RikA 
OOO. 

123.  A  master  is  presumed  to  have  done 
his  duty  in  the  selection  of  competent  serv- 
ants, and  there  is  no  presumption  tliat  a  fel- 
low-servant is  incompetent  or  careless. 
(Beasley  y.  San  Jose  Fruit  Packing  Co.,  92 
Cal.  388.) 

124.  It  is  incumbent  upon  a  servant,  who 
seeks  to  recover  from  the  master  for  the  care- 
lessness of  a  fellow-servant,  to  proye  not  only 
that  the  fellow-servant  was  in  fact  careless, 
but  also  that  the  master  had  knowledge  of 
such  carelessness,  or  was  negligent,  either  in 
the  selection  or  retention  of  such  servant. 
(Beasley  y.  San  Jose  Fruit  Flicking  Co.,  92 
Cal.  3^.) 

126.  If  an  act  is  one  which  it  is  the  duty  of 
the  employer  to  perform  towards  its  servants, 
and  one  of  them  negligently  performs  it  to 
the  injury  of  another  servant  in  the  same  com- 
mon employment,  the  offending  servant  in 
the  performance  of  such  duty  acts  as  the  rep- 
resentative or  agent  of  his  employer  for  which 
the  latter  is  responsible,  and  the  agent's 
knowledge  of  the  insecurity  of  the  servant  in- 
jured must  be  imputed  to  the  employer,  and 
cannot  be  oonsiderod  as  merely  the  knowledge 
of  a  fellow-servant.  (EUedge  y.  Nevada  etc 
By.  Co.,  100  Oal.  282.) 

126.  In  an  action  by  the  roadmaster  of  a 
railroad  company,  to  recover  damages  for  {per- 
sonal injuries  caused  by  a  collision  resukine 
from  the  negligence  of  an  engineer  employea 
by  the  company,  the  plaintiff  and  the  engineer 
being  fellow-servants,  in  order  to  entitle  the 
plaintiff  to  recover,  it  is  incumbent  upon  him 
to  show  not  only  that  the  injury  was  proxi- 
mately caused  by  the  negligence  of  the  en- 
gineer, but  also  that  the  ei^^neer  was 
incompetent,  and  that  there  was  negligence 
upon  tne  part  of  the  railroad  eomjpany  in  em- 
pu>ying  him,  or  in  retaining  him  in  its  service 
after  notice  of  his  incompetency  and  careless- 
ness in  the  discharge  of  his  duties.  (HoUand 
v.  Southern  Pacific  Co.,  100  CaL  240.) 
Cited  100  Cal.  567. 

127.  In  an  action  to  recover  damages  for  the 
death  of  plaintiff's  husband  alleged  to  have 
been  caused  through  the  negligence  of  a  rail- 
road company,  in  conducting  a  steam  ferry, 
whereby  the  deceased,  who  was,  at  the  time 
of  tiie  accident,  a  fireman  and  oiler  on  one  of 
the  defendant's  ferryboats,  and  while  en- 
gaged in  oiling  the  machinery  was  fatally  in- 
jured through  the  negligence  of  the  engineer, 
it  is  incumbent  upon  the  plaintiff  to  show  not 
only  that  the  death  was  proximately  caused 
by  the  negligence  of  the  engineer,  out  also 
that  the  engineer  was  incompetent,  and  that 
there  was  negligence  upon  the  part  of  the  de- 
fendant in  employing  him  in  the  first  instance, 
or  in  retaining  him  m  its  service  after  notice 
of  his  incompetency.  (Stevens  y.  San  Fran- 
cisco etc.  B.  B.  Co.,  100  Oal.  554.) 

128.  Evidence  that  the  engineer,  several 
months  prior  to  the  collision  resulting  in  the 
injury,  ran  a  train  much  more  rapidly  than 
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■chedale  time,  in  dmylight,  and  without  acci- 
dent or  injury  to  any  one,  and  that  the  proper 
oflScere  of  tlie  railroad  company  were  notined 
of  Buch  fast  ranning  of  the  train  in  violation 
of  its  rules,  is  not  sufficient  to  sustain  a  ver- 
dict that  the  railroad  company  is  guilty  of 
negligence  in  retaining  him  as  an  engineer. 
(Holland  y.  Southern  Pacific  Co.,  100  Gal. 
240.) 

129.  In  an  action  by  a  servant  for  damaees 
lor  personal  injuries  sustained  through  uie 
negligence  of  a  fellow-employee,  where  the 
plaintiff  char^  the  defendant  with  negli- 
gence in  selecting  and  retaining  in  its  service 
a  fellow-servant,  through  whose  carelessness 
the  accident  occurred,  it  is  error  to  admit  tes- 
timonjr  that  the  foreman  of  the  defendant 
had  said  to  the  plaintiff  on  the  evening  after 
the  accident  that  the  fellow-servant  was  care- 
less, and  that  hie  carelessness  was  known  to 
the  defendant  some  time  before  the  accident 
occurred.  (Beasley  v.  San  Jose  Fruit  Pack- 
ing Ck>.,  02  Gal.  388.) 

130.  One  who  bv  years  of  faithful  service 
has  shown  himself  trustworthv,  vigilant,  and 
competent  is  not  disqualified  tor  further  em- 
ployment, and  proved  incompetent,  careless, 
or  untrustworthy  by  a  single  mistake  or  act 
of  forgetf ulness  and  omission  to  exercise  the 
highest  degree  of  caution  and  presence  of 
mind ;  nor  does  a  single  act  of  casual  neglect, 
per  se,  tend  to  prove  the  party  to  be  careless 
and  imprudent,  and  unfit  for  a  position  re- 

Suiring    care    and    prudence.    (Holland  t. 
onthem  Pac.  Co.,  100  Cal.  240.) 

181.  The  fact  that  upon  a  single  occasion  an 
accident  had  previously  occuired  while  the 
fellow-servant  was  in  the  service  of  tbe  de- 
fendant in  a  different  emplo3rment  does  not 
show  his  incapacity  for  another  emplojrment 
in  the  same  service ;  and  if  it  is  not  shown  by 
any  competent  evidence  that  he  was  in  fact 
careless  in  his  new  employment,  or  that  he 
was  either  known  or  reputed  to  oe  a  careless 
man  prior  to  the  accident  complained  of,  the 
master  cannot  be  charged  with  the  result  of 
that  accident.  (Beasley  v.  San  Jose  Fruit 
Packing  Co.,  92  Cal.  888.) 

132.  Where  there  was  some  evidence  to  the 
effect  that  the  engineer  was  addicted  to  drunk- 
enness, and  the  question  as  to  whether  or 
not  knowledge  of  such  drunkenness  had  been 
brought  home  to  the  defendant  was  in  issue, 
an  instruction  asked  by  the  plaintiff  that  **  it 
an  engineer  should  be  perfectly  skillful  and 
competent  to  run  an  engine,  by  reason  of 
his  intelligence,  knowledge,  skill,  and  expe- 
rience, and  yet  should  be  unsteady  and  un- 
reliable on  account  of  a  habit  oi  drinking 
intoxicating  liquors  to  excess,  he  would  not 
be  a  competent  engineer  within  the  meaning 
of  the  law,*'  is  properly  modified  by  adding 
*'if  the  employer  knew  of  the  fact  or  had 
means  of  obtaining;  such  knowledge."  (Ste- 
vens V.  San  Francisco  etc.  B.  R.  Co.,  100  Cal. 
654.) 

183.  The  testimony  ot  a  witness  to  the 
ieffect  that  the  employee,  who  had  charge  of 
the  conducting  of  the  barrel  to  the  hatchway 
when  the  deceased  was  struck  and  thrown 
down  the  hatchw^,  would  get  intoxicated 
when  he  "came  off  a  trip,"  though  irrele- 


vant, is  not  prejudicial  to  the  defendant, 
where  it  also  appears  from  the  testimony  of 
the  same  witness  that  such  employee  was  not 
intoxicated  at  the  time  of  the  accident. 
(Davies  v.  Oceanic  S.  S.  Co.,  89  Cal.  280.) 

d.  Defense  Must  be  Pleaded. 

134.  If,  in  an  action  brought  by  a  laborer 
against  his  employer  to  recover  damages  for 
an  injury  sustained  by  the  employer's  care- 
lessness, the  employer  relies  for  a  defense 
upon  the  fact  that  such  injuries  were  caused 
by  the  negligence  or  improper  conduct  of  a 
fellow-servant,  an  averment  to  that  effect 
should  be  made  in  the  answer.  An  aver- 
ment that  the  plaintiff's  injury  was  caused 
by  his  own  negligence  does  not  raise  such 
issue.  (Conlin  v.  San  Francisco  etc.  R.  R. 
Co..  36  Cal.  404.) 

135.  Question  whether  an  employer  is  liable 
for  an  injury  sustained  by  a  servant  through 
the  negligence  or  improper  conduct  of  a 
fellow-servant  not  properly  raised,  and  there- 
fore not  decided.  (Cfonlin  v.  San  Francisco 
etc.  R.  R.  Co.,  36  Cal.  404.) 

••  Combined  Negligence  of  Blaster  and  Co- 
servant. 

m 

186.  If  the  injuries  inflicted  on  the  servant 
are  caused  by  the  combined  negligence  of  the 
master  and  a  fellow-servant,  the  master  is 
liable  therefor.  (Fisk  v.  Central  Pac.  R.  R. 
Co.,  72  Cal.  88.) 

4^  Brtaeh  of  Contntct  to  Employ, 

137.  Parties  whose  services  have  been  re- 
fused when  offered  according  to  their  con- 
tract may  not  refuse  employment  from 
others,  and  insist  upon  the  payment  of  the 
full  contract  price,  but  should  protect  them- 
selves from  loss,  so  far  as  it  may  be  done  by 
reasonable  exertions.  (Utter  v.  Chapman, 
38  Cal.  669.) 

188.  In  an  action  to  recover  damages  for 
the  breach  of  a  contract  of  employment,  let- 
ters written  by  the  plaintiff  between  the 
time  of  the  alleged  breach  and  the  commence- 
ment of  the  action,  tending  to  show  that  he 
then  claimed  nothing  as  due  him  from  the 
defendant,  are  relevant  and  material.  (Moore 
V.  Campbell,  72  Cal.  251.) 

139.  While  the  contract  price  will  be 
adopted  as  the  prima  facie  measure  of  dam- 
ages in  actions  for  breach  of  contract  for  the 
performance  of  services,  the  damages  may, 
nevertheless,  be  increased  or  diminished,  ao> 
cordingly  as  the  proof  shows  that  the  plain- 
tiff has  sustained  an  actual  loss  greater  or 
less  than  the  contract  price.  (tJtter  v.  Chap» 
man,  38  Cal.  659.) 

Cited  94  Cal.  15. 

140.  The  loss  of  time,  value  of  services,  and 
wages  of  employees,  caused  by  the  failure  of 
a  partv  to  perform  his  contract,  are  not  re- 
mote, out  strictly  proximate  and  immediate 
damages,  and  ought  to  be  allowed.  (Kenyon 
V.  Goodall,  3  Cal.  257.) 

141.  The  amount  received  for  the  employ- 
ment of  his  services  by  other  parties  should 
be  deducted  from  the  amount  of  the  damages 
computed  by  the  contract  price.  (Utter  v. 
Chapman,  88  Cal.  659.) 
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Contract  for  BeirioeioiiooinmiMion,  neoea- 
flity  ol  writing.    See  Statuteof  Fraads,  I,  3. 

5.  Comp§n%ation  of  Servant 

142.  Party  who  employs  another  to  do  work 
is  primarily  liable  to  the  employee  for  his 
wages,  although  the  work  was  being  per- 
formed for  him  by  a  third  party  under  con- 
tract.   (McFadden  y.  Crawford,  39  Cal.  602.) 

14S.  In  an  action  by  a  book-keeper  to  re- 
cover for  services  rendered  for  the  aefendants 
as  partners,  where  the  defendants  claimed  an 
offfiet  for  salary  overdrawn  by  the  book- 
keeper, which  was  allowed  by  the  jury,  the 
verdict  will  be  set  aside,  as  not  sustained  by 
the  evidence,  where  the  evidence  shows,  with- 
out conflict,  that  the  plaintiff  worked  for  de- 
fendants for  a  number  of  years  for  an  agreed 
salary  of  one  hundred  and  fifty  dollars  per 
month,  and  that  while  defendants  may  have 
contemplated  reducing  his  salary  to  one  hun- 
dred dollars  per  month,  which  would  make  the 
difference  claimed  for  overdrawn  salary,  and 
which  constituted  the  basis  of  that  claim,  no 
such  reduction  was  in  fact  made  or  intimated 
to  plaintiff,  and  that  when  he  left  their  ser- 
vice he  submitted  a  statement  showins  his 
claim  of  wages  at  the  rate  of  one  hundrea  and 
fifty  dollars  per  month,  and  Ibhe  balance  re- 
maining due  as  claimed  in  the  complaint, 
which  was  pronounced  correct  by  one  of  the 
defendants,  and  tlie  right  to  payment  not  dis- 
puted by  the  other  de&ndant,  when  the  claim 
was  referred  to  him  for  payment.  (Paulsen 
V.  SchultE,  85  Cal.  538.) 

144.  In  such  case  evidence  of  the  amount  of 
sales,  and  the  embarrassed  condition  of  the 
business  of  the  defendants  during  the  last 
three  or  four  months  plaintiff  was  employed 
by  them,  is  inadmissible  in  the  absence  of 
some  evidence  tending  to  show  an  agreement 
between  the  parties  for  a  reduction  of  the  sal- 
ary.   (Paulsen  v.  Schultz,  85  Cal.  538.) 

Change  of  compensation.    See  post,  187. 

145.  In  an  action  to  recover  for  services  al- 
leged to  have  been  rendered  for  the  defendant 
at  an  agreed  price  per  day  the  plaintiff  is  only 
entitled  to  recover  for  the  length  of  time  dur- 
ing which  he  was  engaged  in  the  services,  at 
the  price  agreed  upon.  (Lattemore  v.  Bald- 
win, 70  Cal.  40.) 

146.  Where  hired  person  continues  in  em- 
ployment after  expiration  of  contract,  and 
witnout  any  new  contract,  the  fair  presump- 
tion is  that  both  jMirties  understood  that  the 
same  salary  was  to  be  paid.  And  it  is  there- 
fore error,  in  a  suit  by  the  servant,  to  aHow 
Iiim  to  recover  upon  a  quantum  meruit. 
(Nicholson  v.  Patchin,  5  Cal.  474.) 

147.  The  court  cannot  say,  as  a  matter  of 
law.  that  the  salary  of  a  salesman  continues 
during  several  years  at  the  rate  at  which  it 
began.  The  jurv  might  infer  that  it  did,  if 
they  chose  to  do  so,  under  all  the  circum- 
stances, but  it  is  error  for  the  court  to  in- 
struct them  that  they  must  do  so,  unless  the 
contrary  is  shown.  (Scott  v.  Wood»  81  Cal. 
308  ) 

Distinguished  85  Cal.  146. 

148.  Where  a  jMirty  employed  receives  a 
regular  specific  monthly  salary  for  his  ser^ 
vices  the  presumption  of  law  is,  that  all  ser* 


vices  rendered  by  him  for  his  employer  during 
that  period,  which  are  of  neany  a  similar 
nature  to  those  of  his  regular  duttea,  are  paid 
for  by  his  salary.  And  to  overcome  this  {re- 
sumption he  must  show  an  express  agree- 
ment for  extra  pay,  otherwise  he  cannot 
recover.    (Cany  v.  fialleck,  0  Cal.  108.) 

140.  If  there  is  no  special  agreement  fixing 
the  amount  the  supenntendent  of  a  railroad 
company  shall  receive  for  his  services  as  su- 
perintendent he  is  entitled  to  recover  the 
value  of  such  services.  (Bee  v.  San  Francisco 
etc.  R.  B.  Co.,  46  Cal.  248.) 

150.  One  employed  to  do  certain  work  for 
a  specified  term  at  an  agreed  compensation 
may  maintain  an  action  to  recover  the  reason- 
able value  of  work  done  by  him  in  pursuance 
of  the  contract,  if,  during  the  term,  the  em- 
ployer denies  his  rights  under  the  contract 
ana  attempts  to  rewind  it*  (Hartman  t. 
Rogers,  60  Cal.  643.) 

151.  The  msnmption  that  the  person  en- 
joying the  Denefit  of  services  rendered  is 
Dound  to  pay  therefor  what  they  are  reason- 
ably worth  may  be  rebutted  by  proof  ot  a 
special  ajpneement  to  pay  a  flxea  amount,  or 
in  a  particular  manner,  or  by  proof  that  the 
services  were  intended  to  be  gratuitous. 
(Moulin  V.  Columbet,  22  Cal.  608.) 

152.  Where  the  defendants,  partners,  em- 
ployed defendant  on  an  agreement  that  a  por- 
tion of  his  wages  shoud  be  retained  by 
piaintifb  till  a  certain  sum  had  aocumulatea. 
when  plaintiff  should  be  admitted  as  a  part- 
ner, and  defendants  subsequently,  but  before 
the  sum  had  accumulated,  dissolv^  partner- 
ship, held,  that  the  defendants  by  their  own 
acts  having  violated  the  special  contract  br 
dissolving  their  copartnenhip,  the  pUuntiff 
is  at  liberty  to  sue  on  the  special  contract  for 
damages,  or  declare  for  the  value  of  his  work 
and  labor.  (Adams  v.  Pugh,  7  ObL  150.) 
Cited  26  Cal.  20;  82  CaL  257. 

153.  Evidence  of  a  special  contract  to  pay  a 
sum  certain  for  services  may  be  received  on  a 
complaint  upon  a  quantum  meruit*  as  tending 
to  show  the  value  of  the  services.  (FriumutS 
X<  Friermuth,  46  Cal.  42.) 

154.  In  an  action  for  personal  sernces,  de- 
fendants asked  an  instruction  to  the  effect 
that  if  the  plaintiff  served  the  defendant  upon 
an  understanding  that  he  was  to  have  only 
his  living— board,  washing,  lodffins,  etc. — as 
a  compensation,  and  that  he  nad  received 
these,  then  defendant  should  recover,  which 
instruction  the  court  refused.  Held,  that  the 
instruction  was  proper,  and  that  for  the  error 
in  refusing  it  the  judgment  for  plaintiff  must 
be  reversed.  (Moulm  v.  Columbet,  22  Cal. 
508.) 

Cited  78  Cal.  422. 

155.  The  action  was  brought  to  recover  a 
balance  alleged  to  be  due  the  plaintiff  for  ser- 
vices rendered  by  him  for  the  defendant  as 
its  superintendent.  During  the  employmentj 
one  O'Neil  was  defendant's  secretary  ana 
charged  with  the  duty  of  paying  all  employees. 
Every  month  plaintiff  signed  and  delivered  to 
O'Neil  a  receipt  for  his  salary,  but  left  the 
money  with  C'Neil,  to  be  drawn  from  time  to 
time  as  he  desired.  Held,  that  the  evidence 
shows  that  the  plaintiff  confided  in  0'Neil« 
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and  left  the  money  with  him  in  his  individual 
capacity,  and  that  the  defendant  is  not  liable 
for  the  Ion  oooadoDed  by  leaaon  ol  leaviiy 
the  money  in  hia  handa.  (Oacdnnr  y*  Onmi- 
boa  R.  R.  Go.,  68  Gal.  888.) 

156.  Where  the  plaintiff  testified  that  he 
had  carried  on  business  as  the  defendant's 
agent  having  entire  charge  of  the  business, 
and  keeping  the  books,  and  was  in  the  habit 
of  paying  hmiself  from  the  business,  and  that 
at  the  end  of  the  year  he  either  charged  or 
credited  himself  on  the  books  with  the  differ- 
ence between  what  he  had  drawn  oat  and  his 
salar^r,  the  plaintiff's  admission,  on  cross- 
examination,  that  he  had  taken  goods  for  his 
own  use,  which  had  been  paid  for  out  of  the 
business,  but  which  he  haa  not  charged  him- 
self with,  or  settled  for  in  any  way,  tends  to- 
prove  payment  by  the  defendant,  and  it  is 
error  to  strike  it  out  on  the  ground  that  the 
answer  denying  nonpayment  did  not  plead  a 
counterclaim  or  payment.  (Mickle  v.  Hein- 
len,  92  Gal.  596.) 

157.  The  fact  that  plaintiff  accepted  the 
payment  of  wases,  and  eave  a  receipt  therefor 
purporting  to  be  in  fuU,  stating  at  the  time 
that  it  was  not  in  fidl,  though  a  very  strong 
eircumatanoe  against  him,  is  not  conclusive. 
Its  effect  is  a  question  for  the  jury.  (Gowan 
T.  Abbott,  92  Cal.  100.) 

158.  Where  the  evidence  on  the  part  of  the 
defendants  showed  that  the  plaintiff  agreed  to 
receive  certain  wages  per  day  for  his  services, 
and  that  he  had  received  payment  of  such 
wages  in  full,  and  had  given  various  receipts 
"in  full  to  date,"  extending  up  to  the  date 
when  the  work  ceased,  which  receipts  are  put 
m  evidence,  it  is  error  for  the  court  to  refuse 
to  instruct  the  jury  that  if  they  found  that 
there  was  an  express  i^jeement  fixiug  the 
plaintifTs  compensation  at  such  wages,  and 
that  he  had  been  fully  paid,  the  plaintiff  was 
not  entitled  to  adaitional  compensation. 
(Gowan  v.  Abbott,  92  Gal.  100.) 

159.  Where  a  complaint  in  an  action  for 
services  rendered,  alleged  that  the  plaintiff  had 
been  paid  for  his  services  a  certain  amount, 
and  no  more,  and  the  answer  does  not  specif- 
ically deny '  that  allegation,  in  form,  as  to 
amount,  but  after  denying  the  contract  of  em- 
ployment allied,  and  the  value  of  the  services, 
and  admitting  that  certain  services  were  ren- 
dered, avers  that  the  plaintiff  had  been  fully 
jMkid  long  before  the  commencement  of  the 
action,  the  answer  does  not  admit  that  plain- 
tiff had  been  paid  no  more  than  the  amount 
alleged.    (Gowan  v.  Abbott,  92  Gal.  100.) 

160.  Gomplaint  in  action  for  services  need 
not  show  time  when  the  services  were  ren- 
dered.   (Allen  V-  Haley,  77  Gal.  575.) 

161.  A  party  employed  to  perform  work  at 
a  place  aistant  from  that  at  which  he  was 
when  employed  cannot  recover  his  passage 
money  to  such  place,  if  the  complaint  tails  to 
allege  any  consideration  for  the  promise  to 

Sfty  such   passage    money.     (McFadden  v. 
rawford,  99  Gal.  662.) 

162.  The  action  was  brought  to  recover  the 
reasonable  value  of  services  rendered  by  the 
plaintiff  to  the  defendant  on  certain  land 
which  was  leased  by  the  latter.    The  defend- 


ant in  his  cross-complaint  alleged  that  the 
plaintiff  had  violated  the  oontiact  under 
whidi  the  work  was  done,  by  reason  of  the 
unskillful  manner  in  which  the  work  was  per^ 
Idrmedy  that  he  was  compelled  to  surrender 
his  lease  to  his  landlord  by  reason  thereof, 
and  sought  to  recover  the  damages  occasioned 
thereby.  Held,  that  the  damages  were  not  a 
direct  consequence  of  the  plaintiff's  violation 
of  the  contract.  (Hartman  v.  Rogers,  69  GaL 
643.) 

168.  When  the  defendants  employed  the 
plaintiff  to  superintend  the  erection  of  a 
Duilding,  of  which  he  was  one  of  the  contract^ 
ors,  they  cannot  plead  that  it  is  against  pub- 
lic policy  that  he  should  occupy  two  positions 
of  which  the  interests  were  in  conflict,  in  de- 
fense of  an  action  brought  by  him  for  services 
as  superintendent.  (8haw  v.  Andrews,  9  Gal. 
73.) 

164.  In  an  actidn  to  recover  the  value  of 
services,  and  work  and  labor  performed  under 
a  contract,  the  plaintiff  has  tne  right  to  prove 
the  value  of  the  services  of  an  assistant  em- 
ployed by  him,  and  who  performed  the  same 
work  plaintiff  contracted  to  do,  unless  it  ap- 
pears oy  the  nature  or  terms  of  the  employ- 
ment that  the  services  of  a  particular  person 
were  contracted  for,  and  that  no  other  person 
could,  under  the  contract,  fill  the  place  of  the 
employee.    (Leet  v.  Wilson,  24  Gal.  898.) 

165.  In  an  action  for  compensation  if  the 
superintendent  of  a  railroad  company^  at  the 
request  of  the  company,  before  work  is  com- 
menced in  the  field,  performs  work  which  is 
not  technically  within  the  line  of  a  super- 
intendent's duty,  it  will  be  presumed  that  in 
doing  the  work  he  acted  in  his  capacity  as 
superintendent.  (Bee  v.  San  Francisco  etc. 
Go.,  46  Gal.  248.) 

166.  In  an  action  to  recover  wages  for  work 
and  labor,  interest  can  only  be  recovered  from 
the  time  of  filing  the  complaint.  (McFadden 
V.  Grawford,  39  Gal.  662.) 

Gited  76  Gal.  70,  71. 

Action  for  services,  interest.  See  Interest, 
36. 

Gompensation  on  dismissal.  See  post,  II,  7. 

Damages  where  employment  wrongfully 
terminated.    See  post,  II,  v. 

Evidence  of  continued  contract  of  hiring  at 
same  rate.    See  post,  185. 

Preferred  claim  for  services.  See  post,  II,  6. 

Bequest  in  payment  of  services  and  renun- 
ciation of.    See  Wills,  XI,  19. 

Gompensation  of  officers.  Bee  Gorpora-- 
tions,  VIII,  4. 

Gontract  to  pay  employee  certain  sum 
whether  discharged  or  not.  See  Ck>ntracts, 
176. 

Assumpsit  by  discharged  servant.  See  As- 
sumpsit, 61. 

Assumpsit  for  work,  labor,  and  services. 
See  Assumpsit,  II,  4. 

Money  due  under  contract  of  hiring  not 
terminated.  See  Bankruptcy  and  Insolvency, 
826,  etseq. 

Gompensation  of  cashier  of  bank,  implied 
agreement  as  to.  See  Banks  and  Banking, 
20. 

Services,  verdict  for  value  in  legal  tender 
)  notes.    See  Verdict,  66. 
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Finding  as  to  payment  for,  seryioes  when 
-within  iBSues.    See  Pftyment,  81. 

9,  Preferred  Claims  of  Lahonn, 

•    167.  In  an  attachment  suit  certain  labofren 

Sye  notice  of  preferred  claims  under  section 
06  of  the  Oode  of  Oivil  Procedure,  and  on 
the  recovery  of  a  jud^ent  in  that  suit,  the 
attached  property  bavmg  been  preyiously  sold 
under  a  stipulation  between  the  parties,  and 
the  preferred  claims  having  also  been  prose* 
cuted  to  judgment,  the  court  ordered  that  the 
latter  juoKment  be  first  paid  out  of  the  proceeds 
of  the  sale.  On  appeal  from  this  order  the 
section  of  the  code  creating  the  i>reference 
was  objected  to  as  being  unconstitutional,  and 
it  was  further  objected  that  the  preference 
was  lost  by  the  sale  of  the  property  under  the 
stipulation  instead  of  an  execution.  Held, 
that  neither  of  these  objections  was  well  taken. 
(Mohle  V.  Tschirch,  63  Cal.  381.) 

168.  In  such  a  case  the  preference  given  is 
not  sheeted  bj  an  assignment  of  the  claims 
after  the  service  of  the  notice.  (Mohle  v. 
Tschirch,  63  Oal.  381.) 

160.  Service  of  notice  of  preferred  claims  of 
laborers,  under  section  1206  of  the  Oode  of 
Oivil  Procedure,  mav  be  made  upon  the  at- 
torney for  the  attaching  creditor.  The  pro- 
oeeding  by  the  preferred  claimants  is  in  the 
nature  of  an  intervention,  and  thonsh  they 
are  not  formal  parties  to  the  acti<m,  Uiey  are 
in  effect  parties  to  it,  and  obtain  benefit  from 
it.  The  notice  is  not  the  initiation  of  a  new 
and  independent  proceeding  requiring  service, 
like  a  summons*  upon  the  parties,  and  not 
their  attorney,  (darter  v.  Green  Mountain 
Gold  Min.  Oo.,  83  Oal.  222.) 

170.  The  notice  was  served  on  the  dav  suc- 
ceeding the  levy  of  the  attachment,  and  con- 
tained a  statement  that  the  claims  were  *'  for 
work  and  labor  done  for  the  defendant  during 
the  past  sixty  days.''  field,  that  the  notice 
was  sufficient  to  show  that  the  claims  were 
for  services  rendered  within  sixty  days  prior 
to  the  levy.    (Mohle  v.  Tschirch,  63  Oal.  881.) 

7.  Duration  and  Torminatian  of  Hiring, 

Employment  b^  the  month,  termination  of. 
See  Miechanics'  Liens,  204. 

171.  In  a  contract  of  hiring,  an  agreement 
by  the  employer  that  the  employment  shall 
be  permanent  so  lon^  as  the  employee  desires 
to  make  it  so,  in  consideration  of  the  emi>loyee 
nsing  his  best  efforts  to  extend  the  business, 
does  not  mean  that  the  employment  is  in- 
tended to  be  for  life  or  for  an^  fixed  or  cer^ 
tain  period,  but  only  that  It  is  to  continue 
indennitely,  and  untu  one  or  the  other  of  the 
purties  should  wish,  for  some  good  reason,  to 
sever  the  relation.  (Lord  v.  Groldberg,  81  Oal. 
696.) 

172.  Notice  of  the  death  of  the  employer,  as 
a  general  rule,  puts  an  end  to  an  employment 
from  month  to  month.  ( Weithoff  v*  Murray, 
76  OaL  608.) 

178.  In  order  to  bring  a  case  within  section 
1998  of  the  Oivil  Oode,  providing  for  the  con- 
tinuance of  the  emplojrment  for  a  reasonable 
time  in  certain  cases,  the  complaint  must 
state  facts,  and  not  mere  conclusions.  It  is 
not  sufficient  to  allege  in  terms  that  the  con- 


tinuance of  the  employment  was  Mm^>%j^Mm>m^jf 
and  that  the  time  was  reasonable.  Instance 
of  a  case  of  unreasonable  time.  (Weithoff  t* 
Murray,  76  Oal.  608.) 

174.  Where  no  definite  period  of  employ- 
ment is  agreed  upon  between  a  master  and 
servant  the  master  has  a  rieht  to  diachaiM 
the  servant  at  any  time,  and  to  eject  him  by 
force  from  his  house  in  case  the  servant  re* 
fuses  to  leave,  after  having  received  notice  to 
that  effect.    But  in  such  case  no  more  force 


should  be  used  than  is  necessary  to  accom- 
plish the  object.  (Be  Briar  v*  Mintum,  1  OaL 

450.) 

175.  Employee  dismissed  by  his  employer 
for  good  cause  is  not  entitled  to  any  compen- 
sation for  services  rendered  since  the  last  day 
upon  which  a  payment  became  due  to  him 
under  the  contract  of  emi^oyment.  (Hart- 
man  ▼.  Rogers,  69  Oal.  643.) 

176.  Where  a  servant  properly  dischaiged 
and  ejected  from  the  premises  for  refusal  to 
leave  after  notice  suea  the  master  in  such  a 
case,  and  the  jury  gave  a  verdict  in  favor  of 
the  plaintiff  mr  six  hundred  dollars,  held, 
that,  no  more  than  nominal  damsges  should 
have  been  given,  even  if  the  action  could  be 
sustained  at  all,  and  a  new  trial  was  accord- 
ingly granted.  (Be  Briar  t«  Mintum,  1  Oal. 
460.) 

177.  When  contract  of  employment  is 
wrongfully  terminated  by  the  emplover  the 
measure  of  damages  sustained  by  the  em- 
ployee includes  the  outlay  necessarily  incur- 
red In  preparing  to  perform  the  contract,  and 
while  engaged  in  its  performance^  and  any 
additioiuu  exi)ense  to  which  he  is  subject 
after  termination  of  the  employment,  grow- 
ing out  of  his  preparations  for  the  work,  or 
resultins  from  nis  enforced  idleness,  and  the 
reasonable  value  of  his  own  services  and  of 
the  use  of  his  property  and  a  portion  of  the 
profits  which  he  would  have  made  under  the 
contract.    (Oederbeig  v.  Bobison,  100  OaL  93.) 

178.  Where  a  contract  for  service  is  made 
for  a  fixed  period,  if  the  employer,  without 
good  cause,  dischar;^  the  servant  before  its 
termination,  he  is  still  liable,  and  the  servant 
may  recover  the  stipulated  wages.  (Webster 
V.  Wade,  19  Oal.  291.) 

179.  When  an  entire  contract  is  terminated 
by  the  employer,  against  the  will  of  the  con- 
tractor, the  latter  is  not  confined  to  the  actual 
value  of  the  work  done,  but  may  prosecute  his 
action  for  the  breach  of  the  agreement,  and 
may  recover,  as  damages,  the  profits  he  would 
have  made  had  he  been  allowed  to  complete 
the  work.    (Oox  v.  McLaughlin,  54  Oal.  606.) 

180.  In  an  action  for  damages  for  the  breach, 
by  the  defendant,  of  a  contract,  bv  which  the 
defendant  agreed  to  employ  the  plaintiff  for  a 
term  of  two  years,  where  it  appears  that  Uie 
defendant,  shortly  after  the  expiration  of  the 
first  year,  without  cause,  dischiuiged  the  plain- 
tiff, and  refused  to  accept  further  services,  or 
to  pay  for  the  same,  it  is  not  error  for  the  trial 
court  to  sustain  an  objection  to  a  question 
asked  of  the  defendant  as  to  whether  he  had 
tried  to  get  emnloyment  in  a  kind  of  business 
different  from  tnat  for  which  he  was  employed 
by  the  defendant.  (Elbert  v.  Los  Angeles 
GkM  Oo.,  97  Oal.  244.) 
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181.  The  plaintiff  agreed  to  labor  for  de- 
fendant for  eight  months,  at  the  rate  of  one 
hundred  dollars  per  month  for  himself,  and 
one  hundred  dollars  for  his  wife ;  and  stipu- 
lating that  the  defendant  should  give  his  note 
to  the  plaintiff  at  the  end  of  four  months, 
payable  at  the  expiration  of  his  term  of  ser- 
vice; and  that  the  wages  for  the  last  four 
months  were  not  to  be  paid  until  the  expira- 
tion of  eight  months  from  the  commencement. 
Held,  that  the  contract  was  entire  for  eight 
months*  labor,  and  that  no  action  would  lie 
to  recover  the  value  of  part  of  the  service  per- 
formed. (Hutchinson  v.  Wetmore,  2  Gal.  310.) 
Oited  1  Mont.  451. 

182.  The  rule  is  well  settled,  that  where  a 
person  agrees  to  work  for  a  certain  period  at 
such  a  pnoe,  or  to  perform  certain  services  for 
such  an  amount,  that  he  cannot  break  off  at 
his  own  pleasure,  and  maintain  an  action  for 
the  work,  so  far  as  he  has  gone.  Performance 
is  a  condition  precedent  to  payment.  (Hutch- 
inson V.  Wetmore,  2  Gal.  310.) 

183.  In  a  suit  to  recover  for  services  for 
half  a  year,  under  a  contract  to  work  a  whole 
year,  plaintiff  having  quit  the  employment  of 
defendant,  it  requires  slight  evidence  of  assent 
or  agreement  to  apportion  the  contract  and 
allow  plaintiff  to  recover.  (Hogan  v.  Titlow. 
14  Gal.  255.) 

184.  Some  proof  of  a  promise  on  the  part  of 
defendant  to  settle  with  plaintiff  will  sustain 
ft  verdict  for  him  in  such  case.  (Hogan  v. 
Titlow,  14  Gal.  255.) 

185.  A  contract  of  permanent  employment, 
which  contemplates  a  change  of  compensation 
as  business  mav  be  increased,  the  compensa- 
tion being  fixed  at  a  minimum  salary,  owing 
to  the  representations  of  the  employee  as  to 
the  business  at  his  command,  justifies  the 
employer  in  refusing  to  continue  the  employ- 
ment, unless  the  employee  will  accept  for  his 
services  a  fair  and  ratable  proportion  of  profits 
actually  arising  from  the  business  controlled 
by  him,  if  his  representations  have  proved 
untrue,  and  the  business  does  not  justify  the 
paying  of  the  minimum  salary  promised;  and 
if  such  offer  is  made  and  refused,  the  leaving 
of  the  employment  by  the  employee  will  be 
deemed  voluntary.  (Lord  v.  Goldberg,  81  Gal. 
596.) 

186.  The  contract  between  the  parties  in 
this  case  providing  that  it  could  be  terminated 
by  six  months'  notice  on  either  side,  and  de- 
fendant claiming  to  have  given  such  notice, 
held,  that  the  notice  contemplated  by  the 
contract  was  notice  from  the  defendant  as  a 
corporation  organised  and  doing  business  in 
Galifornia,  and  not  notice  of  instructions  from 
a  committee  of  the  London  agency  of  the  com- 
pany. (Bates  V.  Sierra  Nevada  etc.  Go.,  18 
Gal.  171.) 

187.  When  an  employer  changes  his  place 
of  residence,  and  engages  in  a  new  business, 
and  a  servant  formerly  in  his  employ  at  a 
fixed  price  is  jMiid  up,  and  then  goes  into  his 
employ  in  the  new  business,  and  there  is  a 
conflict  of  evidence  as  to  whether  the  servant 
had  continued  to  perform  service  under  the 
old  contract,  the  court  should  instruct  the 
jury  that  the  above  state  of  facts  were  not  evi- 
dence of  a  continuing  contract  of  hiring  at  the  I 
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former  rate  of  wages.    (Reed  v.  Swift,  45  Gal. 
255.) 

Gontinuance  in  employment  after  expira- 
tion of  contract.    See  ante,  146. 

Trespass  by  discharged  employee,  enjoin- 
ing.   See  Injunctions,  148. 

I)eath  of  partner,  effect  of,  on  employee. 
See  Partnersnip,  315,  et  seq. 

8.  Uabiliiy  of  Servant  for  Monoy  Loot 

See  ante,  155. 

188.  The  secretary  of  a  corporation,  whose 
duty  it  is  to  receive  all  moneys  due  the  corpo- 
ration, and  pay  the  same  over  to  the  treas- 
urer, must  exercise  reasonable  diligence  in 
paying  over  any  monevs  received  by  him,  and 
if  he  fail  to  do  so,  and  the  moneys  are  stolen 
from  him,  he  is  liable  therefor.  (Odd  Fellows 
Mut.  Aid  Assn.  v.  James,  63  Gal.  598.) 

Larceny  by  assistant  foreman  of  irarehouse. 
See  Grimmal  Law,  2302. 

Larceny  by  employee.  See  Griminal  Law, 
2803. 

Glerk  or  servant,  whether  guilty  of  embez- 
zlement.   See  Griminal  Law,  1502. 

Larceny  by  servant,  indictment  lor.  Seto 
Griminal  Law,  XII,  37,  f ,  F. 

in.  Independent  Contractors. 

189.  Doctrine  of  respondeat  superior  does 
not  apply  to  an  independent  contractor.  (Bar- 
ton V.  McDonald,  81  Gal.  265.) 

190.  Right  of  selection  is  basis  of  responsi- 
bility of  master  or  principal  for  the  acts  of  his 
agent.  No  one  can  be  held  v^sponsible  as 
principal  who  has  not  the  rij^ht  to  choose  the 
agent  irom  whose  act  the  injury  flows.  (Boe- 
well  V.  Laird,  8  Gal.  469.) 

191.  Where  person  employed  is  in  exercise 
of  independent  and  distinct  employment,  and 
not  under  the  immediate  control  or  super- 
vision of  the  employer,  the  latter  is  not  re- 
sponsible for  the  negligence  or  misdoings  of 
the  former.  (Bennett  v.  Truebody,  66  Gal. 
509.) 

192.  Where  one  carries  on  an  independent 
employment  in  pursuance  of  a  contract,  by 
whidi  he  has  entire  control  of  the  work  and 
the  manner  of  its  x)erformance,  his  employer 
is  not  liable  for  any  n^ligence  of  which  he 
may  be  guilty  in  the  course  of  his  employ- 
ment.   (Smith  V.  Belshaw,  89  Gal.  427.) 

193.  When  a  person  makes  an  independent 
contract  with  another,  \)y  which  the  latter  is 
to  do  for  the  former  a  piece  of  work  in  itself 
harmless,  and  the  latter  does  the  work  so  care- 
lessly or   unskillfully  as  to  injure  a   third 

garty,  the  former  is  not,  as  a  general  rule,  Ha- 
le; but  when  the  contract  is  in  its  verv 
nature  and  necessarily  injurious  to  a  third 
party,  the  doctrine  of  respondeat  superior  ap- 

Slies.    (Williams  v.  Fresno  Ganal  ds  Irr.  C^o., 
I  Gal.  14.) 

194.  When  owner  of  fixed  property  requir- 
ing repairs  employs  contractor  to  do  the  en- 
tire work  with  nis  own  means  and  by  his  own 
servants  he  is  not  responsible  for  personal 
injuries  to  third  persons  occurring  through 
negligence  in  the  periormance  of  the  work. 
(Du  Pratt  V.  Lick,  3«  Gal.  691.) 

Gited  38  Gal.  634;  48  Gal^214;  81  Gal.  267. 
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105.  Responsibility  for  injories  in  each 
cases  is  upon  him  who  has  the  contract  and 
management  of  the  work ;  and  unless  the  re- 
lation of  master  and  servant  exists  between 
the  owner  and  the  person  through  whose  neg- 
ligence the  plaintiff  sustained  his  injury,  the 
doctrine  of  respondeat  superior  does  not  ap- 
ply.   (Du  Pratt  V.  Lick,  88  Oal.  691.) 

196.  Where  coterminous  landowner  con- 
tracts with  one  to  excavate  lot  for  purpose  of 
erecting  building,  and  the  contract  is  silent  as 
to  the  mode  of  doin^  the  work,  he  is  not  liable 
for  damages  occasioned  bv  the  acts  of  such 
persons  or  his  servants.  (Aston  v.  Nolan,  63 
Gal.  269.) 

197.  Person  who  undertakes  erection  of 
building  or  other  work  for  his  own  benefit  is 
not  responsible  for  injuries  to  third  persons, 
occasioned  by  the  negligence  of  a  person,  or 
his  servants,  who  are  actually  engaged  in  ex- 
ecuting th^  whole  work,  uncler  an  independ- 
ent contract.    (Boswell  v.  Laird,  8  Oal.  469.) 

198.  The  owner  of  a  building  who  has  the 
same  erected  by  a  contractor,  is  liable  in  cases 
where  an  action  can  be  maintained  for  in- 
juries sustained  b3r  another  by  reason  of  its 
defective  construction,  after  he  has  accepted 
of  the  building  from  the  contractor.  (Fan joy 
V.  Scales,  29  Cal.  243.) 

Cited  38  Cal.  634,  692. 

199.  The  owner  of  a  building,  who  has  the 
same  erected  by  a  contractor,  and  accepts  of 
the  same  when  completed,  is  not  liable  for 
injuries  afterwards  sustained  by  one  engaged 
in  painting  the  same,  resulting  from  the  fall 
of  the  cornice,  caused  by  the  painter  suspend- 
ing a  staging  to  the  cornice.  (Fanjoy  Y. 
Seales,  29  Cal.  243.) 

200.  After  the  acceptance  of  the  work  or 
construction  by  tlie  person  for  wliom  it  was 
built  he  becomes  liable  for  subsequent  in- 
juries, having  thus  assumed  the  responsi- 
Dility  of  its  sufficiency;  and  the  liability  of 
the  contractors  ceases.  (Boswell  v.  Lainl,  8 
Cal.  469.) 

201.  Parties  employed  architects,  reputed 
to  be  skilled  in  their  profcHsion,  to  con- 
struct, at  a  designated  point  on  a  creek,  a 
dam,  or  embankment,  of  certain  specified 
dimensions,  capable  of  resisting  all  floods  and 
freshets  of  the  stream  for  the  period  of  two 
years,  and  to  deliver  it  completed  by  a  given 
time;  and  before  the  embankment  was  com- 
pleted it  was  broken  by  a  sudden  freshet,  and 
a  large  body  of  water  confined  by  it  rushed 
down  the  channel  of  the  stream,  carrying 
awav  and  destroying  in  its  course  the  store 
of  plaintiffs,  with  their  stock  of  merchandise. 
The  employers  exercised  no  supervision,  gave 
no  directions,  furnished  no  materials,  nor  had 
they  accepted  the  work.  Plaintiffs  having 
brought  suit  to  recover  the  damage  sustained 
by  them,  against  the  employers  and  contmct- 
ors,  held,  that  the  latter  alone  were  liable. 
(Boswell  V.  Laird,  8  Cal.  469.) 

Cited  29  Cal.  249 ;  38  Cal.  634 ;  48  Cal.  214  ; 
63  Cal.  275 ;  81  Cal.  267. 

202.  The  relation  of  the  parties  is  that  of 
independent  contractors ;  the  relation  of  mas- 
ter and  servant,  or  superior  and  subordinate, 
did  not  exist  between  them,  and  therefore 
the  doctrine   respondeat  superior  does    not 
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203.  The  architects  alone  were  responsible 
to  third  parties,  the  defective  constructioa 
which  caused  the  injury  not  being  inherent 
in  the  original  plan  contracted  for.  If  the 
plan  of  this  work  had  been  devised  by  the 
owners,  and  the  builders  simply  engage  to 
carry  it  out,  and  the  defects  from  which  the 
injuries  resulted  had  been  inherent  in  the 
plan,  then  the  former  would  have  been  liable 
to  plaintiffs.    (Boswell  v.  Laird,  8  Cal.  4d9.) 

204.  Where  the  enterprise  undertaken  is  a 
lawful  one.  and  is  intrusted  to  competent  and 
skillful  architects,  the  mere  fact  that  the  im- 
provements are  erected  upon  the  land  of  the 
proprietor  is  no  just  reason  why  liability 
should  attach  to  him,  during  its  progress,  any 
more  than  if  such  enterprise  be  executed 
elsewhere.    (Boswell  v.  Laird,  8  Cal.  469.) 

205.  In  an  action  to  recover  dama^  for 
negligence  in  suffering  the  roof  of  a  drift  in  a 
coal  mine  to  remain  without  support,  by  rea- 
son whereof  a  portion  of  the  roof  fell  upon 
and  injured  the  plaintiff,  who  was  a  laborer 
in  the  mine,  where  it  appears  that  at  the 
time  of  the  accident,  and  for  some  months 
prior  thereto,  the  mine  was  in  the  exclusive 
possession  and  control  of  a  third  party,  under 
a  contract  with  the  owner,  and  that  under 
the  terms  of  the  contract  the  contractor  em- 
ployed and  paid  the  workmen,  and  had  entire 
charge  of  and  authority  over  the  mine,  re- 
ceiving a  certain  royalty  for  the  coal  taken 
from  the  mine,  the  owner  is  not  liable  for  the 
alleged  negligence.  (Smith  v.  Belshaw,  89 
Cal.  427.) 

206.  The  fact  that  the  miners  were  paid 
their  wages  at  the  store  of  the  owner  of  the 
mine,  where  they  had  been  paid  prior  to  his 
contract  with  the  party  in  posisession,  and  that 
some  of  the  miners  thought  they  were  work- 
ing for  the  owner,  is  not  sufficient  to  defeat 
express  and  uncontradicted  testimony  as  to 
the  terms  of  the  contract  and  the  labor  per- 
formed under  it.  What  the  miners  thought 
as  to  who  was  their  employer  is  immaterial. 
(Smith  V.  Belshaw,  89  Cfal.  427.) 

207.  Such  action  is  not  an  action  upon  con- 
tract, based  upon  ostensible  agency,  but  is  an 
action  in  tort,  and  must  rest  upon  the  actual 
fact  and  the  actual  relations  existing  between 
the  parties ;  and  the  owner  of  the  mine  was 
not  Dound  to  give  anv  notice  to  the  miners 
that  he  had  given  up  the  control  of  the  mine, 
in  order  to  escape  liability  for  the  negligence 
of  the  partv  working  the  mine  under  a  con- 
tract with  him.  (Smith  v.  Belshaw,  89  Cal. 
427.) 

208.  The  fact  that  the  accident  occurred  in 
an  old  drift  that  was  used  simply  for  the  pur- 
poses of  egress  and  ingress  to  that  portion  of 
the  mine  which  was  being  worked,  would  not 
rtnder  the  owner  of  the  mine  liable  if  the  en- 
tire mine  was  out  of  his  possession,  and  the 
party  in  possession  had  the  same  control,  poe- 
session,  and  management  of  the  drift  as  he 
had  over  the  other  portions,  and  the  drift  had 
not  been  negli^ntly  left  by  the  owner  in  an 
unsafe  condition  when  the  contractor  as- 
sumed control.  (Smith  v.  Belshaw,  89  CaL 
427.) 
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209.  Owner  of  building  employed  plumber 
to  repair  water-pipes  therein,  and  left  him  to 
proceed  in  his  own  way  to  accomplish  such 
result.  The  servants  of  the  plumber,  while 
engaged  in  making;  the  repairs,  n^lisently 
left  open  a  trapdoor,  through  which  the 
plaintiff  fell  and  was  injured.  Held,  that  the 
plumber  was  an  independent  contractor,  and 
that  the  owner  was  not  liable  for  the  negli- 
gence of  his  employees.  (Bennett  v.  True- 
body,  66  Oal.  609.) 

210.  A  canal  company,  which,  for  the  pur- 
pose of  raising  ana  otherwise  improving  its 
canal,  caused  the  top  soil  of  the  land  along 
the  side  of  the  canal  to  be  plowed  up  and 
scraped  away  by  a  contractor,  who  was  em- 
ployed by  an  agent  of  the  company  to  do  that 
specified  work,  is  liable  to  the  owner  of  the 
land  for  the  damage  resulting  therefrom. 
(Williams  v.  Fresno  Canal  &  Irr.  Co.,  96 
Cal.  14.) 

211.  It  is  not  necessary  that  the  employ- 
ment of  a  surveyor  by  the  canal  company  to 
act  for  it  in  the  matter  of  repairing  and  en- 
lai^ng  its  canal  should  be  in  writing,  in  order 
to  render  the  canal  company  liable  for  the 
acts  of  a  contractor  employed  by  the  surveyor 
to  take  the  soil  from  the  adjacent  land ;  but  it 
is  sufficient  if  his  authority  to  make  the  con- 
tract appears  by  oral  testimony.  (Williams 
v.  Fresno  Canal  &  Irr.  Co.,  96  OsA.  14.) 

212.  In  an  action  against  an  independent 
contractor  and  his  employer  to  recover  dam- 
ages for  personal  injuries  caused  by  the  neg- 
ligence of  the  contractor,  the  granting  of  a 
nonsuit  as  to  the  employer,  although  erro- 
neous, does  not  concern  the  contractor,  and 
cannot  be  urged  by  him  as  error.  (Ahem  v. 
McGeary,  79  Cal.  44.) 

213.  Where  the  point  on  which  the  case 
hinged  was  whether  Kappelman  &  Co.,  who 
employed  plaintiff  to  do  work,  acted  as  con- 
tractors in  their  individual  capacity,  or  as 
agents  of  defendants,  and  the  jurv  found  a 
special  verdict  that  **  the  work  and  labor  done 
by  plaintiff  in  the  construction  of  the  dam  was 
done  at  the  instance  and  request  of  Kappel- 
man &  Co.,  who  were  the  agents  of  the  cor- 
poration defendant,"  held,  that  this  verdict 
does  not  support  a  judgment  for  plaintiff,  be- 
cause it  does  not  show  in  and  of  itself  a  legal 
conclusion  of  liability,  not  finding  whether 
K.  &  Co.  acted  as  agents  or  otherwise.  (Gar- 
field V.  Knight's  Ferry  etc.  Water  Co.,  17  Cal. 
510.) 

Cited  68  Cal.  536 ;  2  Utah,  382. 

Negligence  of  independent  contractor  does 
not  relieve^  when.    See  Streets,  40. 

MASTER  U  CHANCERT. 

Acknowledgments    by.      See    Acknowledge 

ments,  16. 

MASTERS. 

Appointment  of  in  foreclosure.  See  Mort- 
gages, XIX,  13. 

Powers  and  contracts  of.  See  Shipping, 
VIII. 

MATEBIALITT. 

Of  evidence.    See  Evidence,  IX. 


MATURITY. 

See  Bills  and  Notes,  V. 
Interest  after.    See  Interest,  XI. 

MAXIMS. 

1.  The  law  does  not  require  the  perform- 
ance of  a  useless  act.  (Remy  v.  Olds,  88  Cal. 
637. 

The  law  will  not  enforce  a  vain  thing.  See 
New  Trial,  495. 

2.  One  who  consents  to  an  act  which  occa- 
sions him  loss  is  not  wronged  by  it.  (Church- 
ill v.  Baumann,  95  Cal.  541.) 

3.  When  a  loss  must  fall  upon  one  of  two 
innocent  persons,  it  must  be  borne  by  him 
who  is  the  occasion  of  the  loss,  especially  if 
there  be  any  carelessness  on  his  part  which 
contributed  to  the  misfortune.  (Schultz  v. 
McLean,  93  Cal.  329.) 

4.  Where  the  loss  to  one  of  two  innocent 
persons  is  caused  by  the  fraud  or  negligence 
of  a  third  person,  the  one  who  accredited  him, 
or  by  whose  negligence  it  happened,  must  be 
the  sufferer.  (Schultz  v.  McLean,  93  Cal. 
329.) 

5.  When  one  of  two  innocent  persons  must 
suffer  by  the  acts  of  a  tnird,  he  by  whose  neg- 
ligence it  happened  must  be  the  sufferer. 
(Dolbeer  v.  Livingston,  100  Cal.  618.) 

6.  If  one  of  two  innocent  persons  must  suf- 
fer loss  by  the  act  of  a  third,  he  who  put  it  in 
the  power  of  the  third  person  to  do  such  act 
should  be  compelled  to  sustain  the  loss  occa- 
sioned bv  its  commission.  (Maynard  v.  Fire- 
man's Fund  Ins.  Co.,  34  Cal.  48.) 

Where  one  of  two  innocent  parties,  etc.  See 
Corporations,  205 ;  Fraud,  66 ;  Instructions,  48. 

Equity,  maxims  of.    See  Equity,  I. 

That  is  regarded  as  done  which  ought  to  be 
done.  See  Dismissal,  79;  Reformation  of  Con- 
tracts, 42. 

One  seeking  equity  must  do  equity.  See 
Injunctions,  1, 2 ;  Quieting  Title,  II,  7 ;  Specific 
Performance,  V,  2;  Streets,  615. 

City  seeking  to  set  aside  contract  must  do 
equity.    See  Oakland,  2. 

One  seeking  relief  of  courts  must  pay  what 
is  due.    See  Taxation,  486. 

Certum  est  quod  certum  reddi  potest.  See 
Bills  and  Notes,  454;  Judgments,  478;  Vendor 
and  Vendee,  I,  3. 

Qui  prior  est  in  tempore  potior  est  in  jure. 
See  Mines  and  Mining,  386 ;  Mortgages,  276 ; 
Public  Lands,  135,  et  seq. ;  Sales,  93. 

De  minimis  non  curat  lex.  See  Damages, 
83 :  Injunctions,  430 ;  Pledges,  90. 

De  minimis  non  curat  lex,  when  applied  in 
supreme  court.    See  Appeals,  XII,  10. 

Maxim  de  minimis  non  curat  lex  does  not 
apply  to  nuisances.    See  Injunctions,  175. 

De  minimis,  etc.,  not  applicable  to  suit 
against  director  for  not  publishing  statement. 
See  Corporations,  585. 

In  pari  delicto  potior  est  conditio  defend- 
entis.  See  Fraud,  IV,  3 ;  Fraudulent  Convey- 
ances, 134,  et  seq. 

Ubi  jus  ebi  remedium.  See  Mortgages,  733. 

Qui  tacit  per  alium  facit  per  se.  See  Agency, 
811. 

Cajus  est  dare,  ejus  est  disponere.  See 
Gifts,  6. 
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Allegans  oontraria  non  est  audiendiu.  See 
Jadgments,  413. 

Noscitor  a  sociia.    See  Jurisdiction,  110. 

Aliud  est  oelare,  aliud  tacere.  See  Sales,  196. 

Ex  turpi  causa  non  oritur  actio.  See  Con- 
tracts, V,  5. 

Ex  dolo  malo  non  oritur  actio.  See  Coten- 
ancy, 18. 

Redendo  singula  sin^lis.  See  Taxation ,  406. 

Ut  res  ma^is  valeat  quam  pereat.  See 
Deeds,  228;  Homesteads,  26. 

Sic  utere  tuo  ut  alienum  non  Isedaa.  See 
Mines  and  Mining,  371 ;  Watercourses,  138. 

What  cannot  be  done  directly  cannot  be 
done  indirectly.  See  Constitutional  Law,  47 ; 
Corporations,  347. 

Rule  ceases  when  reason  for  it  ceases.  See 
Partnership,  76. 

One  accepting  benefit  must  bear  burdens. 
See  Appearance,  38;  Infancy,  14;  Jury  and 
Jurors,  40 ;  Wills,  17. 

One  claiming  benefit  of  contract  must  bear 
burden.    See  Contracts,  VII. 

One  claiming  benefit  is  bound  by  judgment. 
See  Judgments,  X,  5. 

One  receivine  benefit  of  verbal  stipulation 
must  bear  burden.    See  Stipulations,  41. 

MAYHEM. 

See  Criminal  Law,  XXI,  40. 

MATOBS. 

1.  The  constitution  not  having  defined  the 
jurisdiction  of  the  municipal  courts  authorized 
to  be  established,  it  is  left  to  be  regulated  by 
the  legislature  under  its  general  powers. 
These  powers  are  not  exceeded  by  conferring 
upon  the  mayor  the  authority  and  jurisdic- 
tion of  a  justice  of  the  peace.  (Uridias  v. 
Morrill,  22  Cal.  473.) 

Cited  56  Cal.  106 ;  62  Cal.  557. 

2.  Nothing  in  our  state  constitution  prohib- 
its the  legislature  from  declaring  the  mayor  of 
the  city  to  be,  ex  officio,  a  justice  of  the  peace, 
and  under  such  a  law  the  same  person  mav 
constitutionally  exercise  the  functions  both 
of  mayor  and  justice.  (Uridias  v.  Morrill,  22 
Cal.  478.) 

Cited  69  Cal.  100. 

3.  In  an  action  in  the  nature  of  a  quo  war- 
ranto, where  nominally  the  proceedmg  is  to 
oust  the  defendant  from  the  office  of  mayor, 
but  it  is  apparent  on  the  face  of  the  complaint 
that  the  real  object  of  the  action  is  to  determine 
the  right  of  a  city  to  exercise  the  fran- 
chise of  a  municipal  corporation  under  a  free- 
holders* charter  claimed  to  have  been  adopted 
by  the  people  and  approved  by  the  legislature, 
and  the  complaint  attempts  to  make  no  case 
against  the  defendant,  except  through  the 
alleged  invalidity  of  the  charter,  the  munici- 
pality is  a  proper  and  necessary  party  de- 
fendant to  the  proceeding.  (People  v.  (junn, 
85  Cal.  238.) 

As  judge,  disqualification.    See  Judges,  8. 

Mayor  of  Los  Angeles  cannot  designate  jus- 
tice as  police  judge.  See  Courts,  19. 

Deputation  by  mayor  to  act  as  judge.  See 
Courts,  36. 

Disqualification  of  justice  and  sending  case 
to  mayor.    See  Justices  of  the  Peace,  Y,  1* 


San  Francisco,  validity  of  election  of  mayor 
of.    See  San  Francisco,  24. 

Mayors'  courts  are  included  in  term  munic- 
ipal courts.    See  Courts,  29. 

Major's  court,  fines  of,  to  whom  pajrable. 
See  liines,  1,  et  seq. 

Veto  power  of.    See  Water  Companiea,  33. 

Need  not  be  joined  in  action  to  set  aside  or- 
dinance.   See  Ordinances,  73. 

Need  not  sign  resolution  to  improve.  See 
Streets,  215. 

Street  contract,  mayor  becoming  assignee, 
effect  of.    See  Streets,  339. 

San  Jose,  power  of  mayor  of  to  sue*  See 
San  Jose. 

Bight  to  redeem  city  property.  See  Monic- 
ipal  Corporations,  205. 

Indictment  for  misconduct.  See  Criminal 
Law,  2498. 

MeCLURE  CHARTER. 

See  Municipal  Corporations,  V. 

MEGHAHICS. 

Exemptions  of  implements  of.     See  Exemp- 
tions, U,  5. 

MECHAinCS'  HENS. 

!•  Greatton  and  Nature  of;  Constrve- 
tton  of  Constitnttoii;  Bight  ]>e- 
pends  upon  Statute* 
Construction  and  Constitutionality 
of   Statutes;  Meclianioa'    liens 
FaTored. 
Under  Mexican  Law. 
Contracts. 
1.  Oral  ContracU. 

2*  Terms  of  PayrnerU:  Cantraet  Pay 
able  Otherinse  Than  in  Money; 
Specifications. 
8.  Recording  of, 

4.  Indemnity  Clause  in. 

5.  Modification  of, 

6.  Invalid,  Rights  Under. 

7.  Fraudvient  Signing, 

Original  Contractors^  Who  are* 

Subcontractors. 

Priority  of. 

Suceesslye. 

When  Accrue  and  Relation  of. 

Assignment  of. 

Who  Entitled  to. 

For  What   Serrices  or  Materials 

Liens  may  be  Filed. 
What  Property  Subject  to. 

1.  Public  Property, 

2.  EquitabUor  Leasehold  Interests; 
Improvements  by  Tenants, 

8.  Flumes,  Ditches,  CanalSf  and 
Bridges, 

4.  Mining  Claims, 

5.  Property  of  Infant, 

6.  Land  for  Convenient  Use  ofBuHdr 
ing;  Presun^ions  as  to, 

7.  Owners  and  Who  Chargeable  as; 
Improvements  on  Another's 
Property;  Knowledge  of;  Duty 
to  Repudiate* 


n. 


m. 

^  IV. 


V. 
VI. 

vn. 
vm. 

IX. 

X. 

XI. 
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8.  Extent  of;  Lien  an  Part  of  Prop^ 

erty;    Joint  Lien  on  Separate 
Buildinge. 

9.  Effect  of  Transfer  of  Property. 

XIY.  Bnle  that  liens  Enforceable  Onlj 
for  Amount  Dne  Oriflrlnal  Con- 
tractor. 
XT.  IfalTerof. 

XYI«  Hotlee  and  Claim  of  lien. 

1.  Construction  of  Statutes  Relating 

to. 

2.  Strict  Compliance  vrith  Statute, 

Necessity  of. 

5.  Necessity  of  Filing. 

4.  Several  Notices* 

6.  Time  of  Filing. 

a.  Generally. 

b.  Completion  of  Building ;  Sub- 

stantial Performance  and 
Trivial  Imperfections;  Oc- 
^        cupancy  and  Acceptance. 

c.  Abandonment;  Cessation  of 

Work. 

6.  Description  of  Property  SouglU  to 

be  Vkargea. 

7.  Statements  <u  to  MateriaU  Fup' 

nished. 

8.  Designation  of  Amount  Due  With 

Credits  and  Offsets. 

9.  Knowledge  of  JJefendant. 

10.  Name  of    Owner,  Employer,  or 

Person   to   Whom  Goods  Fur- 
nished. 

11.  Nature  of  Alterations. 

12.  Statement  of  CorUract;  Variance. 

13.  Mistakes  in,  and  Reformation  of. 

14.  Excessive  Claim;  False  Statements 

in. 

15.  Filing,  Verification,  and  Signing. 

XTII.  Enforcement  of. 

1.  Action,    How    and  When   Comr 
menced. 

5.  Jurisdiction  Over. 

8.  Notice  to  Appear  and  Intervention. 

4.  Parties. 

5.  Pleadings. 

6.  Joinder  and  Consolidation  of  Ac- 

tions; Separate  Trials. 

7.  Jury  Trial  in. 

8.  Defenses  in. 

9.  Evidence. 

10.  Judgments. 

11.  Attorneys^  Fees  and  Costs. 

12.  Findings. 

XYin.  Retention  of  Price;  Pajment. 
XIX.  Bond  of  Contractor;    liabllltf  of 
Sureties. 

Building  contracts.  See  Building  Contracts. 

Substantial  performance.  S^  Building 
Contracts,  11,  4. 

Composition  agreement  between  building 
contractor  and  lien  claimants.  See  Composi- 
tion. 

Lien  for  purchase  by  managing  agent.  See 
Agency,  50. 

Homestead,  whether  subject  to.  See 
Homesteads,  X,  4. 

Action  to  enforce  against  estate  of  decedent. 
See  Witnesses,  51. 

Rights  of  bona  fide  lienholders.  See  Reform 
mation  of  Contracts,  39. 


Injunction  to  restrain  removal  of  building. 
See  Injunctions.  129. 

Appeal  by  defendant  not  affected  by  judg- 
ment.    See  Appeals,  2000. 

Appeal,  service  of  notice.  See  Api>eals, 
577. 

I.  Creation  and  Nature  of;  Construction  of 

Constitution;    Right   Depends   upon 
Statute. 

1.  It  was  not  intention  of  new  constitu- 
tion to  repeal  or  abrogate  the  then  exist- 
ing law  giving  liens  to  mechanics  upon  real 
propertv  found  in  sections  1183  to  1199,  Code 
of  Civil  Procedure,  and  such  law  was  pre- 
served in  full  force  and  effect  by  section  1, 
article  XXII,  of  the  constitution.  (Germania 
Building  and  Loan  Assn.  v.  Wagner,  61  Cal. 
349.) 

Cited  74  Cal.  434 ;  81  Cal.  648. 

2.  The  provision  respecting  the  liens  of  me- 
chanics, materialmen,  artisans,  and  laborers, 
contained  in  section  15  of  article  XX  of  the 
constitution,  is  not  self-executing,  and  is  in- 
operative except  as  supplemented  by  legis- 
lation.   (Spinnev  v.  Griffith,  98  Cal.  149.) 

3.  The  hen  of  mechanics  and  others  on 
buildings,  and  the  land  upon  which  they  are 
erected,  for  labor  and  materials,  is  the  creation 
of  statute,  and  the  statute  creating  it  must  be 
looked  to,  both  for  the  risht  to  such  lien,  and 
the  mode  by  which  it  can  be  secured.  (Spinney 
v.  Griffith,  98  Cal.  149.) 

Lien  is  in  nature  of  a  mortgage.  See  post, 
94. 

Suit  to  foreclose  is  equitable.  See  post, 
XVII,  7. 

II.  Constmctlon  and  Constitntlonalltf  of 
Statutes;  Mechanics'  liens  Favored. 

4.  The  mechanics'  lien  law  is  in  derogation 
of  the  common  law,  and  must  be  construed 
strictly.  (Bottomly  v.  Grace  Church,  2  Cal. 
90.) 

Cited  16  Cal.  127;  29  Cal.  286;  1  Uuh,  267. 

5.  Lien  of  mechanic,  artisan,  and  material- 
man, is  favored  in  law  because  those  parties 
have,  in  part,  created  the  very  property  on 
which  the  lien  attaches.  (Tuttle  v.  Montford, 
7  Cal.  358.) 

6.  The  act  of  March  30,  1873,  giving  a  lien 
to  loggers,  etc.,  does  not  apply  to  contracts 
entered  into  prior  to  the  date  of  that  act. 
(Shuffleton  v.  Hill,  62  Cal.  483.) 

7.  Statute  concerning  mechanics'  liens  was 
designed  for  two  claflses  of  laborers  and  con- 
tractors: (1)  Contractors  or  materialmen, 
who  contract  directly  with  the  owner  of  the 
building  himself;  and  (2)  laborers,  subcon- 
tractors, ete.,  who  have  no  privity  of  con- 
tract with  the  owner.  (Cahoon  v.  Lew,  6 
Cal.  295.) 

8.  The  act  of  1850  gave  a  mechanics'  lien 
only  upon  buildings  and  wharves.  The  act 
of  1853  extended  the  act  of  1850,  so  as  to  in- 
clude in  its  provisions  bridges,  ditehes,  flumes, 
or  aqueducts  constructed  to  create  hydraulic 
power,  or  for  mining  purposes.  The  act  of 
1855  repealed  the  act  of  1850.  Held,  the  re- 
peal carried  with  it  the  supplementary  act  of 
1853,  which  extended  the  provisions  ol  the 
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original  act.  Without  the  original  act  there 
was  no  mode  of  enforcing  the  supplementary 
act.  The  latter  was  so  dependent  upon  the 
former  as  to  become  utterly  inoperative  upon 
the  repeal.  (Ellison  y.  Jackson  Water  Co., 
12  Oal  642  ^ 
Cited  28  Cal.  203;  7  Cal.  516. 

Statute  relating  to  claim  and  notice  of  lien, 
construction  of.    See  post,  XVI,  1. 

9.  The  act  of  1868,  for  securing  liens  of  me- 
chanics and  others,  does  not,  b^use  it  fails 
to  give  to  laborers,  other  than  these  working 
on  mining  claims,  a  lien,  viollite  the  provision 
in  the  constitution,  **  all  laws  of  a  general  na- 
ture shall  have  a  uniform  operation."  (Quale 
V.  Moon,  48  Cal.  478.) 

10.  There  is  no  constitutional  objection  to  a 
statute  securing  a  lien  to  materialmen,  who, 
at  the  instance  of  a  contractor,  furnish  him 
with  materials  which  are  used  in  the  con- 
struction of  the  building,  provided  the  aggre- 

SEite  liens  do  not  exceed  the  contract  price  as 
xed  by  the  owner  and  contractor.   ( Whittier 
V.  Wilbur,  48  Cal.  175.) 

11.  The  mechanics*  lien  law  of  1868  is  not 
open  to  the  objection  that  it  is  unconstitu- 
tional, on  the  ground  that  it  attempts  to  ap- 
point agents  for  private  persons,  nor  that  it 
confiscates  property,  nor  as  to  the  notice  re- 
quired of  owners  as  to  responsibility  for  im- 
provements, nor  that  it  attempts  to  take  awav 
vested  rights  or  to  clothe  private  persons  witn 
power  to  divest  citizens  of  their  property. 
(Hicks  V.  Murray,  43  Cal.  515.) 

Statute  requiring  contract  to  be  recorded 
is  conatitutionaL    See  post,  20. 

in«  Under  Mexican  Law« 

12.  Under  Mexican  law  a  person  who  fur- 
nishes materials  for  the  erection  of  a  building 
has  no  lien  on  the  building  to  secure  payment 
for  the  materials  furnished.  (Macondray  v. 
Simmons,  1  Cal.  393,  cited  1  Cal.  452;  Stowell 
V.  Simmons,  1  Cal.  452. ) 

IT.  Contracts. 

/.  Oral  Contracts, 

18.  Under  section  1183  of  the  Code  of  Civil 
Procedure,  taken  in  connection  with  section 
1184,  it  is  not  required,  in  order  to  preserve 
the  right  of  lien,  that  a  laborer  or  contractor 
should  enter  into  a  written  contract  or  agree 
to  reserve  twenty-five  per  cent  of  the  contract 
price  forthirty-dve  days  after  the  completion 
of  the  work,  unless  the  amount  agreed  to  be 
paid  under  the  contract  exceeds  one  thou- 
sand dollars.  Where  the  contract  price  does 
not  exceed  one  thousand  dollars  the  contract 
need  not  be  in  writing,  and  the  statute  does 
not  render  it  void  as  oetween  the  contractor 
and  owner,  whatever  may  be  its  terms  in 
other  respiects.  (Sidlinger  v.  ICerkow,  82 
Cal.  42.) 
Cited  86  Cal.  26,  26;  97  Cal.  188. 

14.  Contract  of  mere  subcontractor  and  ma- 
terialman is  not  required  to  be  in  writing  or 
recorded  under  section  1133  of  the  Code  of 
Civil  Procedure,  although  it  is  over  one  thou- 
sand dollars.  (Reed  v.  Norton,  90  Cal.  590.) 
Cited  99  Cal.  617,  618. 


15.  When  a  person  proceeds  to  erect  a  baild- 
ing  without  making  any  contract  for  the  erec- 
tion of  the  same,  materialmen  who  famish 
the  materials-  and  mechanics  who  labor  on 
the  building,  in  pursuance  of  section  17  of 
the  lien  law  of  1862  are  entitled  to  liens  with- 
out making  a  written  contract,  even  if  the 
value  of  the  material  furnished  or  labor  per- 
formed exceeds  two  hundred  dollars.  (Bar- 
ber v.  Reynolds,  33  Cal.  497.) 

16.  When  a  person  proceeds  to  construct 
a  building  by  purchasing  material  and  em- 
ploying labor  without  making  any  contract 
in  writing  for  the  construction  of  the  same, 
the  parties  thus  furnishing  material  and  per* 
forming  labor  are  entitled  to  liens,  under  the 
seventeenth  section  of  the  act  of  1862,  con- 
cerning mechanics'  liens,  even  though  the 
amount  of  a  claim  exceeds  two  bundled  dol- 
lars ;  and  the  second  section  of  said  act,  re- 
quiring contracts  to  be  in  writing,  has  no 
application  to  such  claims.  (fiarber  v. 
Reynolds,  44  Cal.  519.) 

(Contract  to  manufacture  and  put  in  position 
a  steam  plant  need  not  be  written.  See  post, 
44. 

Specifications,  necessity  of  and  oral  evi- 
dence as  to.    See  poet,  I Y,  2. 

2.  TerniM  of  Pa/ment;  Contract  Payable  Othorwi9» 
Than  in  Mono/;  SpeciUcationB. 

17.  Where  the  contract  between  the  owner 
of  the  building  and  the  contractor  provided 
that  the  owner  would,  upon  the  written  order 
of  the  contractor,  pay  the  materialmen  for 
materials  furnished  as  soon  as  the  material 
should  be  actually  worked  into  the  building, 
and  also  pay  the  mechanics  and  laborers  upon 
the  building  weekly,  the  payments  are  spe- 
cific enough  as  to  the  time  and  amounts  to 
com  ply  suDstantially  with  the  statute.  (Beed 
V.  Norton,  90  Cal.  690.) 

Cited  99  Cal.  617,  618. 

Express  agreement  to  pay  is  unnecessary. 
See  poet,  366. 

18.  A  laborer  is  entitled,  under  sections 
1183, 1184,  and  1201  of  the  Code  of  Civil  Pro- 
cedure,to  foreclose  a  lien  for  work  done  for  the 
contractor,  although  the  contract  price  is  less 
than  one  thousand  dollars,  and  is  made  pay- 
able in  something  other  than  money,  where 
it  has  not  in  fact  oeen  paid  when  the  claim 
of  lien  is  filed  and  the  action  commenced. 
(Schmid  v.  Busch,  97  Cal.  184.) 

(Contract  payable  partly  in  land.  See  post, 
40. 

19.  It  appeared  at  the  trial  of  an  action  by 
W.  against  H.  to  foreclose  a  mechanic's  lien 
under  the  act  concerning  the  liens  of  mechan- 
ics and  others  (Stats.  1862,  p.  384),  that  H. 
entered  into  a  contract  with  W.,  by  which  W. 
agreed  to  build  upon  the  lot  of  H.  a  bam, 
**  agreeable  to  the  drafts,  plan,  and  explana- 
tion hereto  annexed,  marked  *A,'  "  and  H. 
agreed  to  pay  for  the  same  three  hundred  and 
twenty  dollars,  **  upon  the  completion  of  said 
barn,  as  per  specifications" ;  that,  in  fact,  no 
draft,  plan,  or  specifications  were  attached  to 
the  contract,  but  an  unsigned  paper  was  pro- 
duced, and  testimony  received,  under  the 
objection  of  H.,  tending  to  prove  that  it  <»n- 
tained  the  plans  and  specifications  alluded  to 
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in  the  contract.  Held,  (1)  that  "the  speci- 
fications" were  an  essential  part  of  the  con- 
tract; (2)  that  the  reference  made  in  the 
contract  to  **  the  specifications,"  being  false, 
cannot  be  helped  out  by  oral  evidence ;  and 
(8)  that  without  "  the  specifications"  there 
was  not  such  *'a  contract  in  writing,  sub- 
scribed by  the  party  to  be  charged  thereby," 
as  is  required  oy  toe  second  section  of  said 
act  to  entitle  the  contractor  to  acquire  the 
lien  therein  provided  for.  (Worden  y.  Ham- 
mond, 87  Cal.  61.) 
Cited  94  Cal.  283,  562. 

Specifications,  recording  of.  See  post, 
IV,  8;  Building  Contracts,  I,  8,  b. 

3,  Recording  of. 

20.  The  legislature,  though  it  cannot  com- 
pel the  owner  to  pay  more  than  he  has  con- 
tracted to  pay,  where  the  contract  is  valid, 
unless  notined  of  the  claims  of  subcontractors 
before  payment  to  the  contractor,  yet  has 
power  to  require  a  record  of  the  contract  as  a 
condition  of  its  validity,  and  to  forbid  any 
pa]^ments  to  the  contractor  as  against  ma- 
terialmen and  laborers,  unless  the  contract  is 
recorded.  (Kellogg  v.  Howes,  81  Cal.  170.) 
Cited  95  Cal.  394;  97  Cal.  12,  266. 

21.  Where  a  contractor  entered  into  a  writ- 
ten contract  with  the  owner  of  land  for  the 
erection  of  a  building  thereon  for  a  price  ex- 
ceeding one  thousand  dollars,  but  failed  to 
file  it  Tot  record,  it  is  wholly  void,  and  cannot 
be  made  the  basis  of  a  subsequent  claim  for  a 
lien  thereunder  in  favor  of  the  contractor. 
(Spinney  v.  Griflath,  98  Cal.  149.) 

22.  Under  section  1183  of  the  Code  of  Civil 
Procedure,  providing  that  where  the  written 
contract  is  wholly  void  for  want  of  filins,  the 
labor  done  and  materials  furnished  by  all  the 
persons  therein  named,  except  the  contrac- 
tor, shall  be  deemed  to  have  been  done  and 
furnished  at  the  personal  instance  of  the 
owner,  and  that  they  shall  have  a  lien  for  the 
value  thereof,  the  contractor  is  disallowed  a 
lien  by  the  terms  of  the  statute,  and  cannot 
claim  it  as  an  incident  of  or  corollary  to  his 
right  to  recover  upon  the  common-law  counts 
of  quantum  meruit  for  services,  and  quantum 
valebat  for  ^oods,  wares,  and  merchandise 
sold  and  delivered.  (Spinney  v.  GrifiSth,  98 
Cal.  149.) 

23.  A  contractor  who  has  entered  into  a 
written  contract  with  the  owner  of  land  for 
the  construction  of  a  building  thereon,  for  an 
amount  in  excess  of  one  thousand  dollars,  but 
who  fails  to  have  the  contract  therefor  re- 
corded, is  not  entitled  to  a  lien  for  the  value 
of  the  work  done  thereunder.  He  can  only 
recover  a  personal  judgment  against  the 
owner  of  the  building  for  the  value  of  his 
work  and  labor,  as  upon  an  implied  contract, 
without  any  allowance  for  counsel  fees  or  ejc- 
penses  of  preparing  and  recording  a  me- 
chanic's lien.  (Morris  v«  Wilson,  97  Cal. 
644.) 

24.  Under  the  Mechanics'  lien  Act  it  is 
not  necessary  that  the  account  to  be  filed  in 
the  recorder's  office  should  remain  in  the 
office  after  it  is  recorded.  (Mars  v.  McKay, 
14  Cal.  127.) 

Cited  8  Nev.  231 ;  14  Nev.  30. 


25.  Under  sections  1183  and  1184  of  the 
Code  of  Civil  Procedure,  as  they  now  stand, 
if  the  ori^nal  contract  for  the  construction 
of  a  building,  the  price  of  which  exceeds  one 
thousand  dollars,  is  not  filed  for  record,  it  is 
wholly  void  for  all  purposes,  and  subcontract- 
ors, lal  oreri,  and  materialmen,  though  hav- 
ing actual  knowledge  of  the  void  contract, 
may  enforce  a  lien  for  the  value  of  their  work 
or  material,  without  anv  reference  to  the 
amount  remaining  unpaid  to  the  original  con- 
tractor by  the  owner,  and  without  giving  per- 
sonal notice  to  the  owner  to  withhold  pay- 
ments due  the  contractor.  (Kellogg  v. 
Howes,  81  Cal.  170.) 

Cited  81  Cal.  644 ;  95  Cal.  394 ;  97  Cal.  12,  266. 

26.  Under  sections  1183  and  1184  of  the 
Code  of  Civil  Procedure  a  contract  for  the 
construction  of  a  dwelling-house,  the  con- 
tract price  of  which  is  more  than  one  thou- 
sand dollars,  when  not  in  writing,  or  not 
filed  in  the  recorder's  office,  is  wholly  void ; 
and  persons  furnishing  materials  to  a  subcon- 
tractor may  claim  a  lien  for  the  value  thereof, 
as  if  there  were  no  contract,  and  as  if  the  ma- 
terials had  been  furnished  at  the  special  in- 
stance of  the  owner;  and  no  notice  to  the 
owner  to  stop  payments  upon  the  contract  is 
required.  (Davies  Henderson  Lumber  Co.  v. 
Gottschalk,  81  Cal.  641.) 

27.  Thoush  the  failure  to  record  a  building 
contract  before  the  work  is  commenced  makes 
it  wholly  void,  it  is  only  void  as  between  the 
parties  thereto,  and  does  not  vitiate  the  em- 
ployment of  a  materialman  by  the  contractor 
or  affect  the  rights  of  the  materialman  to 
pursue  his  lien  upon  the  structure  as  if  the 
contract  were  valid.  (Giant  Powder  Co.  v. 
San  Diego  Flume  Co.,  78  Cal.  193.) 

Cited  81  Cal.  178,  644. 

28.  Actual  notice  by  a  subcontractor, 
laborer,  or  materialman  of  an  unrecorded 
original  contract  which  is  required  to  be  re- 
coraed  cannot  affect  his  rights,  the  question 
not  being  one  of  notice^ut  of  validity  of  the 
contract.     (Kellogg  v.  Howes,  81  Cal.  170.) 

29.  The  owner  of  a  building  who  is  sued  by 
a  contractor  who  erected  the  building  under 
an  unrecorded  contract,  for  the  reasonable 
value  of  the  work  and  labor  performed  and 
materials  furnished,  may  set  off  the  amount 
paid  by  him  upon  foreclosure  of  liens  of  ma- 
terialmen for  materials  furnished  to  the  con- 
tractor, including  the  amount  allowed  and 
paid  for  attornejrs  fees  and  costs,  as  well  as 
for  principal  and  interest  of  the  liens.  ( (Novell 
V.  Washburn,  91  Cal.  560.)  \ 

30.  A  contract  for  the  erection  of  a  build- 
ins,  although  void  because  of  a  failure  of  rec- 
ordation, is  nevertheless  admissible  as  evi- 
dence, in  an  action  to  foreclose  a  mechanic's 
lien  upon  the  building,  to  determine  the 
character  of  the  building  to  be  erected,  and 
thereby  to  furnish  the  test  by  which  it  could 
be  known  when  the  building  was  completed. 
(Barker  v.  Doherty,  97  Cal.  10.) 

31 .  Where  the  claimant's  memorandum  of 
contract  was  filed  at  10:30  a.  m.,  and  the  evi- 
dence shows  that,  if  any  work  at  all  was  com- 
menced before  the  filing,  it  was  of  the  most 
trivial  nature,  and  was  not  commenced  until 
8  or  8:30  a.  m.  of  the  same  day,  a  finding 
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that  the  work  was  commenced  before  the  fil- 
ing of  the  memorandum  is  not  suBtained  by 
the  evidence.  (Reed  y.  Norton,  90  Cal.  500.) 
Cited  09  Cal.  617,  618. 

Materials  furnished  before  recording  of  con- 
tract.   See  post,  106. 

Contract  of  subcontractor  and  materialman 
need  not  be  recorded.    See  ante,  IV,  1. 

Time  of  filing  claim  where  contract  yoid  for 
want  of  recording.    See  post,  XVI,  5,  a. 

Joint  lien  upon  separate  buildines  under 
unrecorded  contracts.    See  post,  Xlfl,  8. 

Unrecorded  contract  as  evidence.  See  i)ost, 
367. 

Unrecorded,  pleading  and  finding  as  to 
value.    See  post,  830. 

Unrecorded,  bond,  effect  on.  See  post, 
XIX. 

4.  Indemnity  Cfau99  in, 

32.  If  the  statute  gives  the  materialman  a 
lien  on  the  building  for  materials  furnished 
by  him  to  a  contractor  who  contracts  with 
the  owner,  the  contractor  and  owner  cannot 
deprive  the  materialman  of  his  lien,  by  a 
clause  in  the  contract,  by  which  the  con- 
tractor agrees  to  indemnify  the  owner  against 
an]^  liens  taken  by  persons  furnishins  ma- 
terials to  be  used  in  constructing  the  ouild- 
ing.    (Whittier  v.  Wilbur,  48  Cal.  175.) 

5.  Modification  of. 

33.  Where  contract  contained  provisions  for 
deviations  as  against  the  plaintiff,  who,  as  a 
materialman,  under  the  provisions  of  the  act 
of  1862  in  relation  to  the  liens  of  mechanics 
and  others  (Stats.  1862,  p.  384),  was  seeking 
to  enforce  a  lien  on  said  building  for  ma- 
terials furnished  in  its  construction,  the  court 
erred  in  permitting  evidence  of  a  subsequent 
agreement  which  was  unknown  to  the  plain- 
tiff, by  which  the  owner,  in  consideration  of  a 
deduction  of  two  hundred  dollars  made  by  the 
contractor  from  the  contract  price,  agreed  to 
perform  certain  of  the  specined  work  in  the 
completion  of  the  building,  and  released  the 
contractor  from  his  contract  obligation  to 
perform  the  same;  s^id  subsequent  agree- 
ment was  new  and  substantive  in  its  char- 
acter, and,  if  made  without  notice  to  plaintiff 
before  his  interests  as  a  materialman  could 
be  affected  thereby,  was,  as  against  him, 
fraudulent  and  void,  under  the  tenth  section 
of  said  act.    (Shaver  v.  Murdock,  36  Cal.  203.) 

84.  When  a  complaint  in  an  action  to  fore- 
close a  mechanic's  lien  alleges  that  a  written 
contract  was  made  between  plaintiff  and  de- 
fendant for  the  erection  of  the  building  upon 
which  the  lien  is  claimed,  and  that  subse- 
auently  by  their  oral  agreement  it  was  modi- 
fied, and  sets  forth  clearly  and  with  certainty 
what  the  contract  as  modified  was,  according 
to  its  legal  effect,  and  alleges  that  it  was  exe- 
cuted on  the  part  of  the  plaintiff,  the  com- 
plaint is  not  demurrable  for  ambiguity,  un- 
certainty, and  unintelligibility.  (White  v. 
Soto,  82  Cal.  654.) 

35.  The  written  contract  is  admissible  in 
evidence  under  such  complaint,  as  it  does 
not  appear  to  have  been  superseded  by  the 
parol  modification ;  and  if  it  expressly  pro- 
vides for  alterations,  deviations,  additions,  or 
omissions  upon  request,  and  for  a  reasonable 


rebate  from  or  addition  to  the  price  on 
count  thereof,  such  modification  as  was  in 
fact  made  upon  requ<^«t  is  properly  provable 
by  parol  evidence.  (White  v.  Soto,  82  Cal. 
654.) 

5.  Invalid,  Bigkta  Umhr, 

36.  A  mechanic's  lien  arises  from  work 
done  and  materials  furnished  under  an  obli- 
satory  contract,  and,  if  the  contract  be  not 
binding,  the  Hen  necessarily  fails.  (Fish  y. 
McCarthy,  06  Cal.  484.) 

37.  By  provisions  of  code,  where  original 
contract  is  invalid,  subcontractors,  laborers, 
and  materialmen  are,  for  the  purposes  of  a 
lien,  deemed  to  have  contracted  directly  with 
the  owner,  and  may  enforce  their  lien  for  the 
value  of  the  work  or  material,  as  original  con- 
tractors, with  the  owner,  though  they  cannot 
recover  against  him  personally.  (Kellogg  ▼• 
Howes,  81  Cal.  170.) 

38.  Although,  in  case  of  a  material  noncon- 
formity of  a  building  contract  with  the  stat- 
ute in  particulars  not  rendering  it  void,  ma- 
terialmen and  laborers  may  recover  the 
amount  of  their  liens  from  the  owner  of  the 
building,  irresi)ective  of  the  amount  due  un- 
der the  contract,  yet  this  is  in  the  nature  of  a 
penalty,  which  ever^  reasonable  intendment 
must  be  made  to  avoid ;  and  the  substitution 
of  thirty  days  after  the  completion  of  the 
building,  instead  of  thirty-five  days,  for  the 
time  of  the  final  pa^rment  is  not  such  a  sub- 
stantial nonoonformit3r  with  the  statute  aa 
will  impose  such  liability  upon  the  owner. 
(San  Ihego  Lumber  Co.  v.  Wooldredge,  90 
Cal.  574.) 

Unrecorded  contracts,  rights  under.  See 
ante,  IV,  3. 

7.  Frauduhnt  Signing* 

30.  In  an  action  to  foreclose  a  mechanic's 
lien  for  work  done  in  the  construction  of  a 
building,  where  an  issue  is  raised  as  to  the 

Serformance  of  work  alleged  to  have  been 
one  under  a  contract  described  in  the  com- 
plaint, and  the  answer  alleged  another  con- 
tract, including  extra  work  sued  for  by  the 
plaintiff  upon  a  quantum  meruit  count,  it  is 
competent  for  the  plaintiff,  when  such  other 
contract  is  introduced  in  evidence  by  the  de- 
fendant, to  show  in  rebuttal  that  he  signed  it 
under  the  defendant's  fraudulent  misrepre- 
sentation, and  never  intended  to  sign  such  a 
contract,  and  supposed  he  was  signinff  the 
one  sued  upon.  (Cummings  v.  Boss,  00  Cal. 
68.) 

y«  Original  Contractors,  Wlio  are. 

40.  Painter  who  contracts  with  owner  to 
paint  buildins  and  furnish  the  necessary  ma- 
terials therefor  is  an  original  contractor, 
within  the  meanins  of  sections  1184, 1187,  and 
1194  of  the  (])ode  of  Civil  Procedure,  and  the 
fact  that  his  contract  provides  for  payment 
of  part  of  the  contract  price  in  land  does  not 
render  the  contract  void  under  the  provision 
of  section  1184,  that  as  to  all  liens  other  than 
that  of  the  contractor  the  whole  price  shall  be 
payable  in  money.  (Baird  v.  Peall,  02  Cal. 
235.) 

41.  One  who  furnishes  materials  dire/tly  to 
owner,  to  be  used  in  the  construction  of  a 
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building  wbioh  ia  being  erected  by  bim,  is 
not  an  original  contractor  witbin  tbe  meaning 
of  section  1187  of  tbe  Code  of  Civil  Procedure. 
(Schwarts  v.  Knigbt,  74  Cal.  432.) 
IMstinguished  90  Cal.  376;  92  Cal.  237. 

42.  Materialmen  fumisbing  materials  for 
construction  of  building  under  a  contract  witb 
tbe  owner  and  persons  directly  employed  by 
bim  to  work  on  tbe  building  are  not  **  orig- 
inal contractors,"  witbin  tbe  meaning  of  sec- 
tions 1187  and  1194  of  tbe  Code  of  Civil  Pro- 
cedure, and  tberefore  must  file  tbeir  claims 
within  thirty  days  from  tbe  completion  of  tbe 
building.  (Sparks  v.  Butte  County  Gravel 
Min.  Co.,  55  Cal.  389.) 

Cited  74  Cal.  433 ;  90  Cal.  376 :  91  Cal.  140 ;  94 
Cal.  237;  distinguished  92  Cal.  237. 

43.  Person  who  enters  into  contract  witb 
owner  of  building  to  paper  and  decorate 
several  rooms  in  tbe  building  under  an  agree- 
ment, and  furnishes  tbe  material  and  labor 
therefor  for  tlie  reasonable  value  thereof,  is 
an  ''original  contractor"  witbin  the  meaning 
of  the  mechanics'  lien  law.  and  is  not  re- 
quired to  file  his  notice  of  lien  for  the  labor 
and  materials  furnished  within  thirty  days 
from  tbe  completion  of  tbe  work.  (La  Gnil 
V.  Mallard,  90  Cal.  373.) 

Cited  92  Cal.  237. 

44.  Persons  emj^loyed  by  owner  of  factory 
in  process  of  erection  to  manufacture  at  their 
own  shop  a  steam  plant,  consisting  of  boiler, 
engine,  feed-pipes,  and  necessary  attach- 
ments, and  to  deliver  it  and  put  it  in  place  in 
tbe  building  for  an  agreed  pnce  of  more  than 
one  thousand  dollars,  are  materialmen,  and 
not  "contractors,"  within  the  meaning  of 
sections  1183  and  1184  of  tbe  Code  of  Civil 
Procedure,  relating  to  contracts  for  work  be- 
tween tbe  owner  of  a  building  and  bis  con- 
tractor, and  tbe  agreement  for  such  steam 
plant  need  not  be  reduced  to  writing  or  re- 
corded in  order  to  render  it  valid.  (Hinck- 
ley V.  Field's  Biscuit  and  Cracker  Co.,  91  Cal. 
136.) 

45.  A  general  allegation  in  the  complaint 
for  the  lorecloBure  of  a  lien  for  such  steam 
plant  that  tbe  erector  of  the  building  was  a 
^"contractor,"  and,  as  such,  contracted  with 
the  plaintiffs  for  the  steam  plant,  will  be  dis- 
regarded upon  a  general  demurrer,  where  tbe 
complaint  avers,  specifically,  facts  uhowing 
that  tbe  plaintiffs'  contract  was  made  with 
the  owner  of  tbe  building.  (Hinckley  v. 
Field's  Biscuit  and  Cracker  Co.,  91  Cal.  136.) 

Original  contractors.    See  post,  134. 
Extent  of  lien  of.    See  post,  XIV. 
Failure  to  record  contract.   See  ante,  IV,  8. 

TI«  Snbeontracton. 

46.  Where  an  original  contractor  subcon- 
tracts work  upon  a  building  there  is  no 
privity  between  the  subcontractors  and  the 
owner,  and  the  latter  cannot  be  made  liable 
upon  the  subcontract.  (Bowen  v.  Aubrey,  22 
Cal.  566.) 

47.  When  the  owner  makes  a  contract  for 
erecting  or  doing  work  upon  a  building,  no 
subcontractor  or  person  furnishing  labor  or 
materials  for  the  original  contract  can  acquire 
any  rights  against  the  owner  in  contravention 
of  tbe  terms  and  conditions  of  tbe  original 


contractor.    (Bowen  v.  Aubrey,  22  Gal.  566.) 
Cited  27  Cal.  594 ;  36  Cal.  298 ;  49  Cal.  188 ;  54 
Cal.  336;  81  Cal.  175. 

48.  Upon  compliance  witb  the  terms  of  tbe 
statute,  tbe  right  of  a  subcontractor,  laborer, 
or  materialman  to  a  lien  must  be  determined 
and  controlled  by  the  terms  of  tbe  original 
contract  between  tbe  owner  and  tbe  original 
contractor,  of  tbe  existence  of  which  contract, 
and  of  its  terms,  said  persons  are  presumed  to 
have  notice.  (Henley  v.  Wads  worth,  38  Cal. 
356.) 

Cited  2  Col.  697;  5  Col.  540. 

49.  The  former  decisions  of  this  court  un- 
der prior  statutes,  so  far  as  they  hold  that  the 
lien  of  a  subcontractor  only  extends  to  tbe 
money  unpaid  on  tbe  original  contract,  and 
that  tbe  original  contract  is  tbe  measure  of 
tbe  owner's  liability,  are  applicable  under  the 
present  provisions  of  tbe  code,  so  far  as  relates 
to  cases  in  which  there  is  a  valid  contract  be- 
tween the  owner  and  ori^nal  contractor,  and 
no  further.  If  the  original  contract  is  not 
recorded  as  provided  by  the  code,  the  statute, 
and  not  the  contract,  measures  the  extent  of 
the  owner's  liability  to  lienholders,  because 
in  such  case  there  is  no  contract.  (Kellogg 
V.  Howes,  81  Cal.  170.) 

Cited  95  Cal.  394;  97  Cal.  12,  266. 

50.  The  lien  which  may  be  secured  to 
sub-contractors,  laborers,  and  materialmen 
through  tbe  original  contractor,  by  a  com- 
pliance on  their  part  witb  the  provisions  of 
the  act  of  1862  in  relation  to  liens  of  me- 
chanics and  others  (Stats.  1862,  p.  384),  must 
be  determined  and  controlled  by  tbe  terms  of 
tbe  original  contract  between  the  owner  of  tbe 
property  and  tbe  original  contractor.  Of  the 
existence  of  such  original  contract  and  its 
terms  said  lienholders  are  presumed  to  have 
notice,  and  to  have  taken  subcontracts,  con- 
tributed labor,  and  furnished  materials  in 
furtherance  of  tbe  work  in  strict  subordina- 
tion to  its  terms,  and  tbeir  right  to  be  secured 
there i or,  by  way  of  tbeir  said  lien,  to  the  ex- 
tent of  tbe  money  to  become  due  tbe  original 
contractor  under  such  contract,  cannot  be 
divested  or  impaired  by  any  subsequent 
agreement  made  oetween  tbe  owner  and  orig- 
inal contractor  without  their  consent  or 
timely  notice  thereof  to  them.  (Shaver  v. 
Murdock,  36  Cal.  293.) 

Cited  38  Cal.  361 ;  54  Cal.  337 ;  13  Or.  560. 

51.  P.  and  others  contracted  in  writing  with 
A.  that  the  latter  should  erect  a  building  for 
them,  and  in  the  agreement  covenanted  that 
be  would  not  encumber,  or  suffer  to  be  en- 
cumbered, the  said  building,  or  lot  on  which 
it  is  erected,  by  any  mechanics'  liens  or  debts 
of  materialmen,  labormen,  contractors,  sub- 
contractors, or  otherwise.  A.  sublet  the  brick 
work  to  C,  who  bad  notice  of  the  existence 
of  the  written  agreement.  Held,  that  C.  was 
precluded  by  the  condition  in  the  original 
contract  from  acquiring  a  mechanic's  lien 
upon  the  building  for  the  work  done  by  him. 
(Bowen  v.  Aubrey,  22  Cal.  566.) 

52.  In  the  absence  of  fraud  or  misrepresen- 
tation by  the  owner  this  presumption  of  full 
knowledge  of  the  terms  of  the  original  con- 
tract is  conclusive  against  all  subcontractors, 
laborers,   and   materialmen,   %nd   they  are 
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bound  by  the  terms  of  the  original  contract, 
80  far  as  any  claim  upon  the  owner  or  right 
of  lien  upon  hia  premises  under  the  statute 
are  concerned.  (Henley  y«  Wadsworth,  88 
Cal.  356.) 

53.  Knowledge,  by  a  subcontractor  upon  a 
building,  that  there  is  an  agreement  in  writ- 
ing between  the  original  contractor  and  the 
owner  is  sufficient  to  put  him  upon  inquiry 
as  to  the  contents  of  the  writings  and  charge 
him  with  notice  thereof.  (Bowen  y.  Aubrey, 
22  Cal.  556.) 

Cited  74  Cal.  359. 

Effect  of  notice  of  unrecorded  contract.  See 
ante,  25,  et  seq. 

54.  One  who  contracts  with  another  for 
building  does  not  thereby  incur  any  liability 
to  subcontractors  of  the  original  contractors, 
except  such  as  may  be  fastened  upon  him  by 
proceedings  under  the  Mechanics'  Lien  Law ; 
and,  therefore,  where  there  has  been  no  as- 
signment or  noyation  of  the  contract,  an  action 
cannot  be  maintained  (otherwise  than  under 
the  Mechanics'  Lien  Law)  by  a  subcontractor 
against  the  owner  for  work  and  labor  done 
and  materials  furnished  in  the  construction 
of  a  building.  (Downing  y.  Grayes,  55  Cal. 
544.) 

55.  The  lien  of  a  subcontractor^  under  the 
act  of  March  30, 1868,  **  for  securing  liens  of 
mechanics  and  others,"  does  not  depend  on, 
and  is  not  suspended  until,  the  conipletion  of 
the  building.  (Quale  y.  Moon,  48  CbX.  478.) 
Cited  74  Cal.  359 ;  78  Cal.  198, 199. 

56.  If,  in  an  action  b>[  a  subcontractor  to 
enforce  a  lien  on  a  building,  in  a  case  where 
the  contractor  abandoned  the  contract  before 
the  building  was  completed,  the  owner  relies 
for  a  defense  on  a  clause  in  his  contract  with 
the  contractor,  which  proyides  ''that  should 
said  contractor  refuse  or  neglect  to  supply  a 
sufficiency  of  materials,  the  owner  shall  haye 
the  power  to  proyide  materials  and  workmen, 
after  three  days'  notice  in  writing  being  giyen 
to  finish  the  said  works,  and  the  expense  will 
be  deducted  from  the  amount  ot  the  con- 
tract," he  must  ayer,  in  his  answer,  that  the 
contractor  neglected  to  supply  a  sufficiency  of 
materials,  and  was  notified  in  writing  to  pro- 
ceed with  the  work  in  three  days,  or  that  the 
owner  would  complete  the  house  himself. 
(Quale  y.  Moon,  48  Cal.  478.) 

57.  If,  in  such  case,  the  owner  relies  on  the 
fact  that  the  sums  he  has  paid  the  contractor 
before  he  abandoned  the  work,  and  the  cost 
of  completing  the  building,  amounts  to  more 
than  the  contract  price,  he  must  ayer,  in  his 
answer,  that  the  sum  paid  the  contractor  was 
due  when  it  was  paid,  and  that  the  aggregate 
of  liens  sought  to  be  foreclosed  exceeds  the 
amount  which  was  to  be  paid  the  contractor, 
and  that  the  sums  paid  out  by  him  alter  the 
abandonment  by  the  contractor  were  paid  to 
complete  the  building  according  to  the  terms 
of  the  contract.    ( Quale  y.  Moon,  48  Cal.  478. ) 

Contract  of  need  not  be  written.  See  ante, 
IV,  1. 

Extent  of  lien  of.    See  post,  168. 

Priority  of  lien  of.    See  post,  VII. 

Notice  by  to  stop  payment.  See  post. 
XVIII. 


Til.  Priori^  of. 

68.  The  statute  of  April  12, 1850,  "To  pio- 
yide  for  the  lien  of  mechanics  and  others,'* 
has  placed  liens  for  materials  and  liens  for 
labor  on  the  same  footing  ^  and  it  is  error  in 
the  court  to  refuse  to  distribute  the  proceeds 
in  conformity  to  the  statute.  (Moxley  y. 
Shepard,  8  Cal.  64.) 

59.  Under  the  Mechanics'  Lien  Act  of 
1856  the  mechanic  making  the  first  contract, 
or  first  commencing  work  on  a  building,  has 
no  priority  oyer  others  commencing  work 
subsequently.  The  statute  places  all  claim- 
ants on  an  equality,  and  directs  the  property 
to  be  sold,  and  the  proceeds  applied  to  afi 
without  preference.  (Crowell  y,  Gilmore,  18 
Cal.  370. ) 

Cited  6  Wash.  129. 

60.  This  rule  of  equity  would  not  apply  if 
some  mechanics  liegan  work  before  a  mort- 
gage was  executed  by  the  owner  of  the  prop- 
erty and  some  afterwards.  In  such  case  the 
first  lienholders  would  haye  priority  oyer 
the  mortgagee,  while  the  latter  would  not. 
The  first  class  would  be  paid  in  full  before  the 
mortgage,  then  the  mortgage,  then  the  last 
class — each  lienholder  haying  equal  claims 
with  the  others  of  his  class.  (Crowell  y.  Gil- 
more,  18  Cal.  370.) 

61.  A  materialman  or  a  mechanic  who  fur- 
nishes materials  to  or  does  work  for  a  con- 
tractor for  the  erection  of  a  county  building, 
upon  ^ying  written  notice  to  the  county  of 
his  claim,  as  proyided  by  section  1184  of  the 
Code  of  (I^iyil  Procedure,  acquires,  as  against 
the  contractor,  a  prior  right  of  payment  of  his 
claim  from  the  un^d  portion  of  the  con- 
tract price.  This  right,  as  against  the  con- 
tractor, does  not  depend  upon  the  legality  of 
the  buuding  contract  or  upon  the  right  to  ac- 
quire a  lien.  (Bates  y.  County  of  Santa  Bar- 
bara, 90  Cal.  543.) 

62.  A  garnishment  seryed  on  the  owner,  in 
a  suit  against  the  head  contractor,  after  the 
commencement  of  the  building,  and  before 
notice  seryed,  must  preyail  oyer  the  lien  of  a 
subcontractor.    (Cahoon  y.  Leyy,  6  Cal.  295.) 

63.  The  remedy  giyen  the  subcontractor  is 
simply  in  its  nature  an  attachment  without 
suit,  but  by  notice  j  and,  haying  failed  to  give 
notice,  he  must  yield  to  the  claim  of  the  at- 
taching creditor.  (Cahoon  y.  Leyy,  6  Cal. 
295.) 

Cited  29  Cal.  286;  81  Cal.  175. 

64.  The  lien  of  a  subcontractor  filed,  and 
notice  given  to  the  owner  of  a  building, 
within  thirty  days  after  the  completion  of 
the  work,  under  the  act  of  1855,  attaches  from 
the  time  the  work  was  commenced,  and  takes 

,  a  precedence  over  a  garnishment  served  on 
the  owner  against  the  head  contractor  after 
the  work  was  commenced,  and  before  the  fil- 
ing and  serving  notice  of  lien.  (Tuttle  y. 
Montford,  7  Cal.  358.) 
Cited  23  Cal.  525. 

65.  Where  an  insurance  company  loaned 
the  owner  of  a  lot  and  uncompleted  building 
money  for  the  purpose  of  finishine  the  build- 
ing, and  took  from  him  a  deed  of  trust  con- 
veyine  the  fee,  defeasible  on  the  payment  of 
the  debt,  and  afterwards  knowingly  permitted 
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the  buOdins  to  go  on  without  givinff  notice 
that  it  would  not  be  responsible  therefor, 
held,  that  under  section  4  of  the  Mechanics' 
Lien  Law  (Stats.  1868,  p.  589),  the  interest  in 
the  property  held  by  the  insurance  company 
was  subject  to  mechanics'  liens  for  work  done 
and  materials  furnished  after  the  making  of 
the  trust  deed.  (Fuquay  y.  Stickney,  41  Cal, 
583.) 
Cited  80  Oal.  279. 

66.  In  adjusting  the  conflicting  rights  of 
mortgages,  materialmen,  laborers,  etc.,  un- 
der the  act  of  1868,  '*  to  secure  the  liens  of 
mechanics  and  others,"  the  rule  laid  down  by 
the  statute  is  the  familiar  one,  in  equity,  that 
he  has  the  better  right  who  is  first  m  point  of 
time.  (Preston  v.  ^nora  Lodge,  39  Cal.  116.) 
Cited  41  Cal.  686,  587. 

67.  It  seems  that  the  lien  of  a  materialman 
cannot  take  preference  over  the  lien  of  a  prior 
mortgage.     (Walker  y.  Hauss-Hijo,  1  Cal. 

183.) 

68.  An  unrecorded  mortgage  has  priority 
over  a  mechanic's  lien  which  attachea  subse- 
quently to  the  execution  of  the  mortgage. 
(Rose  v.  Munie,  4  Cal.  173.) 

Cited  6  Cal.  173 ;  15  Cal.  132. 

69.  The  same  rules  as  to  priority  of  lien  of  a 
mortgage  to  secure  future  advances,  and  the 
necessity  of  actual  notice  as  distinguished 
from  record  notice  of  a  subsequent  lien,  apply 
to  holders  of  subsequent  mechanics'  liens,  and 
in  favor  of  a  beneficiary  not  named  in  the 
mortgage,  who  seeks  to  enforce  a  lien  for  ad- 
vances under  a  trust  created  for  his  benefit  in 
such  a  mortgage  for  a  sum  certain  given  to 
another  person.  (Tapia  v.  Demartini,  77  Cal. 
383.) 

70.  A  mortgagee  in  x>08se6sion  has  a  legal 
title  against  the  whole  world,  subject  to  the 
rights  of  the  mortgagor;  therefore,  where  he 
mortgaged  the  property,  and  subsequently 
erected  a  building  on  it — for  the  cost  of  whicn 
a  mechanic's  lien  was  filed — the  holder  of  the 
lien  cannot  object  to  the  legality  of  the  mort- 
gages, in  the  face  of  which  he  contracted. 
(Ferguson  v.  Miller,  6  Cal.  402.) 

Cited  22  Cal.  631 ;  23  Cal.  617. 

71.  It  is  not  the  province  of  the  mechanics 
in  such  a  case  to  determine  the  legality  of  the 
recorded  title,  but  having  contractea  with 
notice  of  the  encumbrances,  they  are  post- 
poned till  the  encumbrances  are  first  paid. 
(Ferguson  y.  Miller,  6  Cal.  402.) 

72.  The  lien  of  a  recorded  mortgage  or  deed 
of  trust  takes  priority  over  a  subsequent  me- 
chanic's lien,  under  section  1186  of  the  Code 
of  Civil  Procedure.  (Williams  v.  Santa  Clara 
Min.  Assn.,  66  Cal.  193.) 

73.  Intermediate  the  execution  and  record- 
ing of  a  mortgage,  work  was  commence*!  upon 
the  mortgaged  premises,  and  a  mechanic's 
lien  claimed  therefor.  Held,  that  the  lien  of 
the  mortgage  was  superior  to  the  mechanic's 
lien  unless,  the  plaintiff,  at  the  time  he  com- 
menced the  work,  had  no  notice  of  the  exist- 
ence of  the  mortgage.  (Boot  v.  Bryant,  57 
Cal.  48.) 

74.  The  lien  of  a  materialman  for  lumber 
furnished  for  a  dwelling  will  take  precedence 
of  a  mortgage  of  the  land  executed  immedi- 


ately upon  a  conveyance  thereof,  but  after  the 
time  when  the  materials  were  commenced  to 
be  furnished,  notwithstanding  the  mortgage 
was  given  for  the  purchase  price  of  the  land 
to  a  vendor  who  had  sold  it  to  the  mortgagor 
prior  to  the  furnishing  of  any  materials,  and 
who  had  conveyed  it  to  the  mortgagor  on  the 
same  day  that  he  received  his  own  deed  from 
a  prior  vendor,  from  whom  he  had  purchased 
it.    (Avery  v.  Clark,  87  Cal.  619.) 

75.  Section  2898  of  the  Civil  Code,  declaring 
that  a  mortgage  for  the  price  of  real  property 
^iven  at  the  time  of  its  conveyance  has  prior- 
ity over  all  other  liens  created  against  the 
purchaser  subject  to  the  recording  laws,  does 
not  give  priority  to  the  mortgage  over  a  lien 
for  building  materials  furnished  to  the  vendee 
of  the  land  i>rior  to  the  conveyance.  Such 
lien  has  priority  over  the  mortgage  under  sec- 
tion 1186  of  the  Code  of  Civil  Procedure. 
(Avery  y.  Clark,  87  Cal.  619.) 

76.  The  defendants'  liens,  being  for  ma- 
terials which  they  commenced  to  furnish  be- 
fore the  execution  of  either  of  the  mortgages 
sued  upon,  were  properly  preferred  to  and 
^ven  priority  over  them.  (Germania  Build- 
ing and  Loan  Assn.  v.  Wagner,  61  Cal.  349.) 

77.  For  extra  work  on  a  building  by  the  con- 
tractor, in  pursuance  of  a  general  provision  in 
the  contract  for  extra  work,  at  the  will  of  the 
owner,  there  may  be  a  lien  on  the  property, 
as  against  a  mortgage,  given  by  the  owner  be- 
fore the  extra  work  was  commenced,  provided 
the  work  was  done  with  the  knowledge  of  the 
mortgagee,  and  without  objection  from  him. 
(Soule  V.  Dawes,  14  Cal.  247.) 

Cited  11  Nev.  313;  2  N.  Dak.  251. 

78.  Where  the  owner  of  a  lot  contracted  for 
the  erection  of  a  house  thereon,  and  agreed 
to  pay  certain  sums  of  mone^  as  the  work 
progressed,  and,  on  its  completion,  to  convey 
a  certain  other  lot,  for  which  purpose  R.  re- 
leases a  mortgage  on  the  lot,  and  during  the 
work  the  owner  of  the  lot  on  which  the  build- 
ine  was  being  erected  mortgaged  it  to  R.,  and 
subsequently,  on  its  completion,  by  agree- 
ment with  the  builders,  gave  his  note  for  ten 
thousand  dollars,  instesul  of  the  lot  he  was  to 
convey,  and  the  builders  filed  a  notice  of  lien, 
and  assigned  note  and  lien  to  plaintiff,  held, 
that  so  much  of  the  claim  as  represented  the 
value  of  the  lot  which  was  to  have  been  con- 
veyed must  be  postponed  to  the  mortgage. 
(Soule  V.  Dawes,  7  Cal.  575.) 

Cited  13  Cal.  56;  14  Cal.  248;  22  Cal.  631 ;  23 
Cal.  525;  11  Nev.  313;  distinguished  2  N. 
Dak.  251. 

79.  When  the  complaint  in  an  action  to 
foreclose  certain  mechanics'  liens  alleges  that 
a  mortgage  claimed  by  one  of  the  defendants, 
which  was  prior  in  date  to  most  of  the  liens, 
was  without  consideration,  and  was  executed 
to  defraud  the  plaintiffs,  a  finding  that  the 
mortgage  was  without  consideration,  without 
a  finding  upon  the  question  of  fraud,  will  not 
support  a  decree  ordering  the  proceeds  of  the 
property  to  be  applied  first  to  the  payment  of 
the  plaintiffs'  claims.  Those  of  the  plaintiffs 
whose  liens  were  subsequent  in  date  to  the 
mortgage   could   attack    it   only    upon    the 

§  round  that  it  was  made  to  hinder,  aelay,  or 
efraud  creditors.    The  mere  fact  that  it  was 
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without  consideration  is  not  equivalent  to 
this.    (Bewick  v.  Muir,  83  Cai.  368.) 

80.  B.  So  Co.,  defendants,  had  two  me- 
chanics' liens  upon  certain  property,  one  filed 
October  30,  1854,  the  other  filed  December  8, 
1854,  against  defendant  V.  In  1855  B.  &  Co. 
sign  an  entry  on  the  record  of  liens,  stating 
that  the  liens  did  not  fall  due  till  January  15, 
1856.  This  was  done  on  the  supposition  that 
the  act  of  1855  permitted  such  extension  of 
credit  with  safety.  Discovering  that  such 
act  in  this  respect  did  not  apply  to  existing 
liens,  B.  &  Co.,  November  16, 1855,  brought 
suit  on  the  liens,  obtained  judgment,  sold  the 

Sroperty,  bought  it  in,  and  received  a  sheriff's 
eed.  Flaintiff ,  as  mortgiu^ee  of  the  property 
subsequent  to  the  liens,  obtained  judgment, 
sold  the  property,  bought  it  in,  received  a 
sheriff's  aeed,  and  now  files  his  bill  to  set 
aside  B.  &  Co's  judgment  and  sale  on  the 
eround  of  fraud.  Held,  that  B.  &  Co.  and  V. 
had  a  right  to  rescind  the  arrangement  made 
to  extend  the  lien,  such  extension  having 
been  made  under  misapprehension,  the  debt 
being  legal  and  just,  and  plaintiff  having  ac- 
quired no  riffhts  which  it  would  be  inequita- 
ble to  disturb ;  that  such  rescission  is  no  evi- 
dence of  fraud.  (Gamble  v.  Yoll,  15  Cal. 
507.) 

81.  The  action  was  brought  to  foreclose  cer- 
tain liens  respectively  claimed  by  the  plain- 
tiffs for  materials  furnished  to  and  used  by 
the  defendant  Ashmead  in  the  construction 
of  a  certain  building  owned  by  him.  The 
complaint  alleged  that  the  other  defendants, 
who  alone  answered,  had  a  mortgage  on  the 
building  and  the  land  on  which  it  was  situ- 
ated, and  that  such  mortgage  was  subordi- 
nate and  subject  to  the  liens  of  the  plaintiffs. 
The  defendants  denied  this  latter  allegation, 
but  introduced  no  evidence  showing  the  prior- 
itv  of  their  mortgage.  Held,  that  the  burden 
of  showing;  such  priority  was  on  the  defend- 
ants, and  that  the  court  was  justified  in  find- 
ing that  their  lien  was  subordinate  and  sub- 
ject to  those  of  the  plaintiffs.  (Harmon  v. 
Ashmead,  68  Cal.  321.) 

Cited  74  (Jal.  434 ;  96  Cal.  387. 

82.  T.  &  Co.  were  in  the  possession  of  cer- 
tain property  under  a  verbal  agreement  of 
sale  from  G.,  and  employed  W.  to  erect  a 
building  upon  it.  Before  the  completion  of 
the  building,  G.  signed  a  deed  to  the  land, 
and  at  the  same  time  T.  &  Co.  executed  a 
mortgage  for  the  purchase  money.  Held, 
that  the  conveyance  and  mortgage  were  but 
one  act,  and  that  no  prior  lien  on  the  general 
property  of  T.  &  Co.  could  have  priority  over 
the  plaintiff's  mortgage.  (Guy  v.  Carnere,  6 
Cal.  511.) 

83.  The  lien  of  a  iudgment  rendered  after 
labor  is  commenced  or  material  is  first  de- 
livered is  postponed  to  the  lien  of  the  ma- 
terialman or  laborer,  although  the  labor  is 
completed  and  the  last  of  the  material  de- 
livered after  the  judgment  is  docketed. 
(Barber  v.  Beynolds,  44  Cal.  519.) 

Findings  as  to  notice  of  prior  mortgage. 
See  post,  XVII,  12. 

Priority  between  and  homestead.  See  post, 
90. 

Persons  dealing  with   property  and   pur- 


chasers are  chai^eable  with  notioe  of.    See 
post,  IX. 

Attachment  lien  prevails  over  lien  of  sub- 
contractor.   See  Attachment,  164. 

Tni.  Bneeesslve. 

84.  Neither  a  contractor  nor  a  subcontractor 
can,  from  time  to  time,  as  the  work  pro- 
gresses, file  successive  liens  for  work  done  on 
an  entire  contract.  In  such  case  but  one  lien 
can  be  acquired,  and  that  must  be  filed  within 
the  time  specified  in  the  statute  after  the 
completion  of  the  work.  (Cox  v«  Western 
Pac.  B  B.  Co.,  44  Cal.  18.) 

Cited  54  Cal.  335;  12  Mont.  349. 

85.  But  one  mechanic's  lien  can  be  acquired 
on  a  section  of  a  railroad  to  be  graded  under 
an  entire  contract,  and  the  contractor  cannot, 
because  payments  are  due  from  time  to  time, 
file  successive  liens  as  payments  fall  due, 
(Cox  V.  Western  Pac.  B.  B.  Co.,  47  Cal.  87.) 

IX.  When  Acemes,  and  Belatlen  of. 

86.  Those  who  contract  directly  with  the 
owner  have  an  actual  lien  from  the  com- 
mencement of  the  work  until  sixty  days  after 
its  completion ;  others  have  their  remedy  by 
giving  notice  to  the  owner,  and  their  lien  at- 
taches by  the  service  of  such  notice.  (Cahoon 
V.  Levy,  6  Cal.  295.) 

Cited  10  Cal.  435;  81  Cal.  648. 

87.  The  lien  of  a  materialman  accrues  at 
the  time  he  has  the  materials,  which  he  has 
contracted  to  furnish,  readv  for  delivery  at 
the  place  where  he  has  agreed  to  deliver  them. 
(Tibbetts  v.  Moore,  23  (Jal.  208.) 

88.  The  lien  given  by  the  statute  to  the  me* 
chanic  or  the  materialman  for  work  and  labor 
performed  or  materials  furnished  in  the  con- 
struction of  a  building  commences  and  at- 
taches to  the  property  at  the  time  of  the  com- 
mencement oi  the  work  or  the  banning  to 
furnish  the  materials.  (McCrea  v.  Craig,  23 
Cal.  522.) 

89.  Under  the  Lien  Act  of  1862,  where 
there  is  no  written  contract  for  the  construc- 
tion of  the  building,  the  several  liens  of  the 
materialmen  and  laborers  do  not  relate  back 
to  the  day  of  the  commencement  of  the  build- 
ing, but  each  lien  relates  back  to  and  takea 
effect  on  the  day  the  particular  labor  was 
commenced,  or  the  material  began  to  be  fur- 
nished for  which  the  lien  is  sought  to  be  en« 
forced.    (Barber  v.  Beynolds,  44  Cal.  519.) 

90.  A  lien  for  material  furnished  relates  to 
the  time  of  furnishing  the  material,  and  is 
not  defeated  by  filing  a  declaration  of  home- 
stead on  the  property  before  the  lien  is  filed. 
No  distinction  exists  under  the  present  stat- 
ute between  contractors  with  the  owner  and 
subcontractors,  as  respects  the  relation  of  the 
lien,  in  cases  where  the  original  contract  is 
void ;  all  liens  in  such  cases  attach  as  in  cases 
of  direct  contract  with  the  owner.  (Davies 
Henderson  Lumber  Co.  v.  Gottschalk,  81  CaJ. 
641.) 

91.  The  lien  of  the  contractor,  if  filed  in 
time,  takes  effect,  by  relation,  from  the  date 
of  the  commencement  of  the  work,  and  all 
persons  who  deal  with  the  propertv  during 
the  work  are  charged  with  notice  of  the  claim 
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of  the  contractor.  But  if  a  party  informs 
himself  of  the  nature  of  the  contract  between 
the  owner  and  the  builder,  and  takes  a  con- 
veyance of  the  property,  subject  to  it,  no  sub- 
sequent change  of  the  terms  of  the  contract 
can  create  an  encumbrance  which  will  have 
priority  of  his  conveyance.  (Soule  v.  Dawes, 
7  Oal.  675.) 
Distinguished  2  N.  Dak.  251. 

Relation  of.    See  ante,  64;  post,  208.    . 

X.  Assignment  of. 

92.  The  rule  that  the  assignment  of  a  debt 
carries  with  it  the  Uen  by  which  it  is  secured, 
if  applicable  at  all  to  a  mechanic's  lien,  does 
not  apply  where,  at  the  time  of  the  assign- 
ment oi  the  debt  of  a  laborer  or  materialman, 
the  assignor  had  merely  a  personal  right  to 
create  alien  by  complying  with  the  statute. 
(MiUs  V.  La  Verne  Land  Co.,  97  Cal.  254.) 

93.  The  mere  right  of  a  laborer  or  ma- 
terialman to  assert  and  create  a  lien  under 
the  Mechanic's  Lien  Law  is  a  personal  right, 
and  cannot  be  assigned.  (Mills  v.  La  Verne 
LandOo.,  97Cal.  254.) 

94.  A  mechanic's  lien  is  in  the  nature  of  a 
mortgage — is  a  charge  upon  the  laud,  and  can 
only  be  assigned  in  writing.  (Ritter  v. 
Stevenson,  7  Cal.  388.) 

Cited  68  Cal.  264 ;  8  Nev.  231. 

95.  Lien  of  mechanic  will  not  pass  except 
by  transfer  of  account ;  and  as  the  account 
carries  with  it  the  lien,  which  is  an  encum- 
brance on  the  land,  or  an  estate,  or  interest 
therein,  it  must  be  in  writing.  (Ritter  v. 
Stevenson,  7  Cal.  388.) 

XI.  Who  Entitled  to. 

96.  A  person  who  performs  labor  upon  and 
in  the  construction  of  a  buildins,  at  the  re- 
quest of  the  contractors,  is  entitled  to  a  lien 
thereon  under  section  1183  of  the  Code  of 
Civil  Procedure.  (Patent  Brick  Co.  v.  Moore, 
75  Cal.  205.) 

97.  One  performing  manual  labor  in  and 
upon  a  mine  is  entitled  to  a  lien  therefor, 
though  called  the  superintendent  of  the  mine. 
(Palmer  v.  Uncas  Min.  Co.,  Holm  v.  Uncas 
Min.  Co.,  70  Cal.  614.) 

98.  Under  the  act  of  March  30,  1868,  for 
securing  liens  of  mechanics  and  others,  a  per- 
son is  not  entitled  to  a  lien  on  a  reservoir  for 
the  value  of  his  services  rendered  in  cooking 
for  the  men  employed  in  constructing  the 
reservoir,  notwithstanding  the  cooking  was 
done  on  the  ground  as  the  work  progressed. 
( McCormick  v.  Los  Angeles  W.  Co.,  40  Cal. 
185.) 

Cited  9  Col.  388. 

99.  One  who  advances  money  as  a  loan,  al- 
though it  is  expressly  for  the  payment  of  ma- 
terials and  labor  devoted  to  tne  erection  of  a 
building,  can  have  no  claim  to  the  benefit  of 
the  Mechanic's  Lien  Law*  (Godeffroy  v. 
Caldwell,  2  Cal.  489.) 

XII.  For  Wliat  Services  or  Materials  liens 

may  be  FUed. 

100.  Neither  swings  nor  seats  are  buildings 
or  structures,  within  the  intent  and  meaning 
of  sections  1183  and  1192  of  the  Code  of  CivU 


Procedure,  for  which  a  lien  may  be  filed, 
and  for  which  a  defendant  would  be  liable. 
(Lothian  v.  Wood,  55  Cal.  159.) 

101.  Where  machinery  is  sold  for  the  pur- 
pose of  being  placed  in  a  building  owned  by 
the  vendee,  with  a  view  of  converting  it  into 
a  manufactory,  and  is  actually  used  for  that 
purpose,  the  vendor  has  a  mechanic's  lien 
upon  the  buildinjz  for  the  price.  (Donahue 
V.  Cromartie,  21  Cal.  80. ) 

Cited  77  Cal.  191. 

102.  A  pump  sold  to  be  used  in  water- works, 
if  affixed  to  the  other  works  by  beins  planted 
down  on  the  ground  and  connectea  to  pipes 
so  as  to  admit  the  steam  and  water,  is  affixed 
to  land  within  the  meaning  of  section  660  of 
the  Civil  Code,  and  comes  within  the  lien 
law.     (Goss  V.  Helbing,  77  Cal.  190.) 

103.  Papering  or  decorating  a  house  with 
paper  decorations  is  a  proper  subject  matter 
of  a  mechanic's  lien.  (La  Grill  v.  Mallard, 
90  Cal.  373.) 

104.  Cartage,  which  is  a  portion  of  the  cost 
of  materials  furnished  for  the  construction  of 
a  building,  may  be  properly  allowed  as  part 
of  the  value  of  the  materials  furnished,  upon 
foreclosure  of  a  mechanic's  lien  therefor. 
(West  Coast  Lumber  Co.  v.  Newkirk,  80  Cal. 
275.) 

Cited  100  Cal.  490. 

105.  Tools  and  machinery  used  in  the  de- 
velopment of  the  mine  are,  while  so  used,  to 
be  considered  as  affixed  to  the  mine;  and 
work  upon  such  tools  and  machinery  is  work 
upon  the  mine.  (Malone  v.  Big  Flat  Gravel 
Min.  Co.,  76  Cal.  578.) 

ated  86  Cal.  622. 

106.  Under  section  1183  of  the  Code  of  Civil 
Procedure,  which  provides  that  where  an  at- 
tempted building  contract  is  void  for  non- 
filing for  record,  tne  labor  done  and  materials 
furnished  by  persons  other  than  the  con- 
tractor shall  be  deemed  to  have  been  done 
and  furnished  at  the  personal  instance  of  the 
owner,  and  they  shall  have  a  lien  for  the 
value  thereof,  a  materialman  who  has  fur- 
nished materials  for  the  construction  of  a 
flume  before  the  recording  of  the  contract  be- 
tween the  contractor  and  owner,  which  were 
used  in  the  construction  of  the  accepted  work 
or  structure,  is  entitled  to  a  lien  for  the  value 
thereof,  if  filed  within  thirty  dajs  after  the 
acceptance  of  the  structure.  (Giant  Powder 
Co.  V.  San  Diego  Flume  Co.,  97  Cal.  263.) 

107.  Although  a  subcontractor  who  pur- 
chases material  for  a  building  is  the  only  one 
personally  liable  therefor,  this  will  not  affect 
the  lien  of  the  materialman  upon  the  build- 
ing. There  need  be  no  personal  liability  on 
the  part  of  the  owner,  whose  property  is  made 
liable  by  statute  to  a  lien  for  the  material 
he  has  actually  received  and  retained  in  his 
building.  (Davies  Henderson  Lumber  Co.  v. 
Gottschalk,  81  Cal.  641.) 

108.  Defendant  employed  plaintiff,  a  me- 
chanic, to  erect  certain  improvements  upon  a 
lot  owned  by  the  former.  As  part  of  these 
improvements,  plaintiff  was  to  place  on  the 
lot  a  small  frame  house,  which  he  had  previ- 
ously constructed,  and  make  certain  additions 
thereto;  and  for  the  house  plaintiff  was  to 
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recelye  a  certain  6um.  Plaintiff  complied 
with  his  agreement,  and  defendant  gave  his 
note  for  the  amount  due.  Held,  that  although 
the  Mechanic's  Lien  Law  does  not  probahly 
afford  a  lien  for  the  price  of  a  building  already 
constructed,  and  then  sold  to  be  put  on  a  lot, 
still,  as  in  this  case,  the  building  sold  was  to 
constitute  part  of  a  larger  structure,  the  erec- 
tion of  which  was  provided  for  by  the  agree- 
menty  and  as  it-was  used  in  accordance  with 
the  provisions  of  the  agreement,  it  may  be 
regarded  as  material  furnished  for  that  pur- 
pose, and  hence  within  the  statute  giving  a 
lien.     (Selden  v.  Meeks,  17  Cal.  128.) 

109.  It  is  not  necessary  to  the  establish- 
ment of  a  mechanic's  lien  that  the  labor  or 
materials  shall  be  employed  in  the  makins 
or  erection  of  a  building.  It  is  sufficient  ii 
they  are  employed  in  the  alteration  of  a  build- 
ing to  adapt  it  to  other  than  the  original  uses, 
or  to  change  its  form  or  structure.  (Donahue 
v.  Cromartie,  21  Cal.  80.) 

110.  In  order  to  entitle  a  materialman  to  a 
lien,  as  against  the  owner,  for  materifds  fur- 
nished a  contractor,  the  materials  must  not 
only  have  been  furnished  to  be  used  in  the 
structure  to  be  erected^  but  must  also  have 
been  used  therein.  (Silvester  v.  Coe  Quarts 
Mine  Co.,  80  Cal.  510.) 

Cited  83  Cal.  373. 

111.  There  should  be  a  finding  that  the  ma- 
terials furnished  for  the  working  of  a  mining 
claim  had  been  used  in  the  work  done  on  the 
mine.  If  not  used,  there  can  be  no  lien 
therefor.     (Bewick  v.  Muir,  83  Cal.  368.) 

112.  Under  a  contract  to  furnish  hardware, 
the  plaintiff  can  only  acquire  a  rieht  of  lien 
upon  the  building  for  the  materials  actually 
used  in  its  construction.  (Barrows  v.  Knight, 
55  Cal.  155,  159.) 

113.  In  order  to  enforce  the  lien  of  a  ma- 
terialman against  a  building  or  structure  the 
materials  must  not  only  have  been  used  in 
the  construction  of  the  building,  but  they 
must  have  been,  by  the  express  terms  of  the 
contract,  furnished  for  the  particular  building 
on  which  the  lien  is  claimed,  (John  A. 
Roebling  Sons  Co,  v.  Bear  Valley  Irr.  Co.,  99 
Cal.  488;  Bottom ly  v.  Grace  Church,  2  Cal. 
90,  cited  5  Cal.  240,  56  Cal.  310,  75  Cal.  211, 
89  Cal,  88,  99  Cal.  490  j  Houghton  v.  Blake,  5 
Cal.  240,  cited  56  Cal.  310,  89  Cal.  88,  99  Cal. 
490,  9  Col.  289;  Holm«'8  v.  Richet,  56  Cal.  307, 
cited  75  Cal.  211,  89  Cal.  88,  99  Cal.  490.) 

114.  One  who  furnishes  materials  which 
were  neither  to  be  used  nor  used  in  the  con- 
struction of  the  building  is  not  entitled  to  a 
lien  therefor.  ( Schallert-Ganald  Lumber  Co. 
V.  Neal,  90  Cal.  213.) 

115.  In  an  action  to  enforce  a  materialman's 
lien  against  a  telephone  line,  where  there  is 
no  eviaence  that  the  goods  were  sold  for  the 
purpose  of  being  used  in  the  construction  of 
the  particular  telephone  line  against  which 
the  hen  is  sought  to  be  enforced,  the  only  evi- 
dence on  the  subject  being  that  of  the  sales- 
man of  the  materialman,  who  testified  that 
he  did  not  know  where  the  goods  were  to  be 
used,  but  that  they  were  of  the  kind  that 
were  used  for  a  telegraph  or  telephone  line, 
a  finding  that  the  materials  sold  were  "  to  be 
used  in  the  construction   of  said  telephone 


line"  is  not  supported  by  the  evidence. 
(John  A.  Koebling  Sons  Co.  v.  Bear  VaUey 
Irr.  Co.,  99  Cal.  488.) 

116.  In  an  action  to  foreclose  a  lien  for  ma- 
terials furnished  a  contractor  and  used  by 
him  in  the  construction  of  a  building,  the 
complaint  must  allege  and  the  findings  show 
that  the  materials  were  furnished  to  be  used 
in  the  building ;  and  a  finding  that  the  ma- 
terials were  furnished  to  be  used  and  were 
used  in  the  construction  and  erection  thereof 
is  sufficient.  (Patent  Brick  Co.  v.  Moore,  75 
Cal.  205.) 

117.  In  an  action  to  foreclose  a  lien  for  ma- 
terials the  complaint  should  directly  allege 
that  the  materials  were  furnished  to  be  us^ 
in  the  construction  of  the  buildine  or  struc- 
ture upon  which  the  lien  is  claimed ;  and  an 
allegation  that  the  materials  were  furnished 
upon  the  terms  and  conditions  set  forth  in  trte 
notice  of  lien  attached  as  an  exhibit  to  the 
complaint  is  insufficient  as  against  a  demurrer 
for  uncertainty.  It  is  not  enough  to  allege 
that  the  materials  were  fumi&ed  by  the 
plaintiff,  and  actually  used  in  the  construc- 
tion of  the  building.  (Cohn  v.  Wright,  89 
Cal.  86.) 

Cited  99  Cal.  490. 

118.  Where  the  sale  of  materials,  emi>loyed 
in  the  construction  or  alteration  of  a  building 
is  made  by  a  written  contract,  which  is  silent 
as  to  the  purpose  for  which  the  articles  sold 
were  intended  to  be  used,  parol  evidence  is 
admissible  to  show  such  purpose  and  to  es- 
tablish thereby  a  mechanic's  lien   for  the 

grice  in  favor  of  the  vendor.    (Donahue  y. 
romartie,  21  Cal.  80.) 

119.  Plaintiffs  cannot  acquire  a  lien  upon  a 
building  for  the  value  of  articles  taken  upon 
the  premises  by  somebody  after  the  comple- 
tion of  the  building.  (Barrows  v.  Knight. 
55  Cal.  155, 158.) 

Xni.  What  Property  Subject  to. 

/.  Pub/ic  Property^ 

120.  A  mechanic's  lien  cannot  be  acquired 
against  a  public  building.  (Bates  v.  County 
of  >anta  Barbara,  90  Cal.  543.) 

121.  Under  the  constitution  and  laws  of 
this  state  regulating  mechanics'  liens  no 
public  property  or  public  building  is  subject 
to  a  mechanic's  lien,  and  none  can  be  enforced 
against  a  schoolhouse  erected  by  a  public 
school  district.  (Mayrhofer  v.  Board  of 
Education,  89  Cal.  110.) 

Cited  90  Cal.  546. 

122.  A  monument  erected  upon  and  as  an 
adornment  of  one  of  the  public  parks  of  a 
municipality,  and  which  is  affixed  to  the 
freehold,  becomes  a  part  of  the  land,  and  is 
the  property  of  the  municipality,  and  cannot 
be  made  the  subject  of  a  lien  for  labor  or  ma- 
terials, though  built  by  private  contribution. 
(Griffith  V.  Happersberger,  86  Cal.  606.) 

2.  Equitable  or  Leasehold  Interests;  improre- 

ments  by  Tenants. 

123.  The  lien  of  mechanics  for  labor  per- 
formed and  materials  furnished  towards  the 
erection  or  repair  of  a  building  attaches, 
even  though  the  employer  has  but  an  equi- 
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table    interest   In   the  land   and  bnilding. 
(Crowell  V.  Gilmore,  13  Cal.  64.) 
Cited  18  Cal.  371 ;  23  Cal.  525. 

124.  A  corporation,  haying  paid  the  agreed 
price  for  a  building,  was  the  equitable  owner 
thereof,  and  the  equitable  estate  was  equally 
bound  with  the  legal  title  to  satisf^r  the  liens 
of  mechanics  or  materialmen  growine  out  of 
contracts  made  with  the  holder  of  the  legal 
title  in  the  construction  of  the  building. 
(Hinckley  v.  Field's  Biscuit  and  Cracker  Co., 
91  Cal.  136.) 

125.  When  a  tenant  has  erected  a  building 
on  a  leased  lot,  which  largely  increases  the 
rental  value  of  the  premises,  even  if  the 
building  is  subject  to  removal  at  the  expira- 
tion of  the  lease,  he  cannot  object  on  that 
^ound  to  having  the  lien  charged  upon  his 
interest  in  the  land,  if  the  lease  provides  that 
the  building  cannot  be  removed  until  all 
taxes,  rents,  and  debts  are  paid,  under  which 
provision  the  landlord  may  insist  that  the 
amount  of  such  lien  paid  to  protect  his  realty 
shall  be  repaid  before  removal  of  the  buildine. 
(West  Coast  Lumber  Co.  v.  Apfield,  86  Cal. 
335.) 

126.  Improvements  made  by  owner  of  prop- 
erty, after  surrender  of  lease  by  a  tenant,  upon 
whose  leasehold  interest  a  mechanic's  nen 
had  previously  attached,  can  no  more  impair 
this  uen  than  if  made  by  the  tenant  himself. 
(Gaskill  V.  Moore,  4  Cal.  233.) 

127.  The  evident  intention  of  the  act,  in  re- 
lation to  mechanics'  liens,  was  to  give  me- 
chanics and  artisans  a  lien  for  all  work  done 
by  them,  upon  any  description  of  property. 
The  first  section  gives  a  lien  upon  tne  super- 
structure itself,  as  distinct  from  the  land; 
and  the  fourth  section  gives  a  lien  also  upon 
the  land,  when  the  same  is  owned  by  a  per- 
son who  caused  the  superstructure  to  be 
erected.    (McGreary  v.  Osborne,  9  Cal.  119.) 

128.  The  object  of  the  Mechanics'  Lien  Aet 
was  to  give  the  mechanic  a  lien  upon  whatever 
interest  the  person  who  caused  the  super- 
structure had,  and  which  could  be  sold  under 
execution.  (McGreary  v.  Osborne,  9  Cal. 
119.) 

129.  Although  as  between  a  landlord  and 
his  lessee  the  question  of  whether  a  building 
about  to  be  erected  would  become  a  part  of  the 
realty  or  not  would  depend  largely  upon  the 
intention  of  the  parties,  it  would  not  depend 
upon  the  intention  of  one  of  the  parties,  nor 
would  a  secret  intention  on  the  part  of  both 
defeat  the  rights  of  third  parties  who  acted 
without  notice  of  such  intention,  and  upon 
the  faith  of  the  rule  established  by  law, 
where  no  such  intention  existed.  (West 
Coast  Lumber  Co.  v.  Apfield,  86  Cal.  335.) 

130.  Evidence  of  a  tenant's  intention  in  ref- ' 
erence  to  a  future  removal  of  a  building 
erected  by  hitn  upon  leased  premises  is  inad- 
missible in  an  action  to  foreclose  a  lien  of 
materialmen  upon  the  land  and  buildins. 
(West  Coast  Lumber  Co.  v.  Apfield,  86  Cal. 
335.) 

131.  In  an  action  to  enforce  a  lien  for  ma- 
terials furnished,  a  finding  that  the  building 
constructed  upon  leased  land  by  tenants  was 
constructed  with  the  knowledge  and  consent 


of  the  landlord  will  not  be  set  aside  upon  ap- 
peal because  the  evidence  does  not  show  his 
consent,  where  the  finding  that  it  was  done 
with  his  knowledge  is  in  accordance  with  the 
admissions  of  the  pleadings.  The  finding  of  his 
consent  is  unnecessary,  and  may  be  treated  as 
surplusage.  (West  CSoast  Lumber  Co.  v.  Ap- 
field, 86  Cal.  335.) 

132.  If,  at  the  time  of  the  lien  of  a  material- 
man or  laborer  accrued  under  the  act  of 
March  30, 1868,  the  owner  of  the  premises 
was  not  in  possession,  but  the  same  were  in 
possession  of  a  lessee  whose  term  had  not  ex- 
pired, and  who  caused  the  labor  to  be  done  or 
the  materials  to  be  furnished,  a^  personal 
judgment  cannot  be  rendered  against  such 
owner,  in  an  action  enforcing  the  lien. 
(Phelps  V.  Maxwell's  Creek  etc.  Co,  49  Cal. 
337.) 

Cited  80  Cal.  279 ;  87  Cal.  596. 

133.  Tenant  defendant  having  suffered  de- 
fault, the  court  adjudged  that  the  plaintiff 
was  entitled  to  a  vendor's  lien  for  the  ma- 
terials furnished,  and  that  he  should  have  the 
right  to  enter  upon  the  premises  and  to  re- 
move and  sell  tne  same.  Held,  that  the  de- 
cision and  judgment  were  outside  the  issues, 
and  against  law,  and  judgment  directed  to  be 
entered  in  favor  of  the  plaintiff  for  a  lien  upon 
such  interest  as  the  said  defendant  had  in  the 
land  at  the  date  of  the  accruing  of  the  lien. 
(Lothian  v.  Wood,  55  Cal.  159.) 

134.  S.,  who  as  the  tenant  of  D.,  was  in 
possession  of  D's  house  and  lot  in  Sacramento 
city,  bein^  desirous,  for  his  own  benefit,  of 
havme  said  house  raised  to  the  high  grade, 
agreea  with  D.,  the  owner,  to  raise  the  house 
at  his  own  cost,  upon  condition  that  D.  should 
extend  the  term  of  his  lease  for  six  years  and 
advance  three  thousand  dollars,  S.  to  pay 
thereafter  fifty  dollars  per  month  more  rent 
than  he  was  then  paying;  whereupon  S.  con- 
tracted in  writing  with  J.  to  do  said  work  for 
the  sum  of  six  thousand  one  hundred  and 
eighty  dollars;  which,  being  completed,  J. 
brought  action  against  B.  and  S.,  under  the 
provisions  of  the  act  of  1862  '(Stats.  1862,  p. 
384),  in  relation  to  the  liens  of  mechanics  and 
others,  to  recover  an  unpaid  balance  of  said 
contract  price,  and  to  enforce  therefor  a  me- 
chanic's lien  on  D*8  interest  in  said  house  and 
lot.  Held,  (1)  that  in  the  sense  of  said  statute 
S.  "caused"  said  house  to  be  raised,  and  that 
J.  and  S.  were  the  persons  who  **contracted" 
therefor;  and  (2)  that  the  only  lien  acquired 
by  J.  under  said  act  was  upon  the  interest  of 
S.  as  lessee  of  said  house  and  lot.  (Johnson 
V.  Dewey,  36  Cal.  623.) 

Failure  of  landlord  to  repudiate  liability. 
See  post,  154,  et  seq. 

3.  Flumes,  Ditches,  Canals,  and  Bridges, 

135.  Whether  a  fiume  is  a  "superstructure" 
within  the  Mechanics*  Lien  Act  of  1856, 
query?     (Head  v.  Fordyce,  17  Cal.  149.) 

136.  The  statute  of  1850,  providing  for  the 
lien  of  mechanics  and  others,  limits  the 
structures  on  which  parties  can  obtain  such 
lien  to  buildings  and  wharves.  Under  this 
act  no  such  lien  could  be  had  on  bridges. 
(Burt  V.  Washington,  3  Cal.  246.) 

137.  Neither  the  Mechanics'  Lien  Law  of 
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1855  or  1866  give  a  lien  upon  canalB  or  ditches. 
The  language  of  the  statute  is  **  building, 
wharf,  or  other  superstructure.''  A  ditch  is 
not  a  building;  or  a  wharf,  and  in  no  sense 
can  it  be  designated  a  superstructure.  (El- 
lison y.  Jackson  Water  Co.,  12  Cal.  542.) 

4.  Mining  Ciaims, 

138.  Mine  or  i>it  sunk  within  mining  claim 
is  a  structure,  within  the  meaning  of  the  act 
concerning  liens  of  mechanics  and  others 
upon  real  property.  (Helm  y.  Chapman,  66 
Cal.  291.) 

Cited  80  Cal.  512;  12  Mont.  529;  19  Or.  62. 

139.  A  lien  for  work  and  labor  may  be 
taken  upon  mining  ground  owned  by  a 
patentee  of  the  United  States.  The  words 
''  mining  claim,"  in  the  statute,  include 
**  mining  ground  "  and  all  **  mines,"  whether 
the  title  thereto  is  inchoate  or  perfect.  But 
the  lien  will  not  extend  to  adjacent  land 
which  is  not  mineral  in  its  character,  though 
the  inclusion  of  nonmineral  land  in  the 
notice  of  lien  will  not  yitiate  it  if  any  part  of 
the  land  is  a  mine,  the  court  haying  power  to 
adjust  the  rights  of  the  parties  by  its  decree. 
The  phrase  ''mining  ground,"  used  in  the 
findings,  is  sufficient  to  denote  the  property 
upon  which  the  lien  is  claimed.  (Biewick  y. 
Muir,  83  Cal.  368.) 

140.  One  who  performs  labor  in  any  pit, 
shaft,  or  gallery  ol  a  mine  is  entitled  to  a  nen 
upon  the  whole  mining  claim.  (Helm  y. 
Chapman,  66  Cal.  291.) 

141.  Under  section  1183  of  the  Code  of  Ciyil 
Procedure,  a  materialman  who  furnishes  ma- 
terials to  be  used,  and  whidi  are  used,  in  re- 
pairing the  improyements  on  a  mining  claim, 
IS  entitled  to  alien  upon  the  claim  as  a  whole, 
and  is  not  limited  to  the  separate  structures 
on  which  the  repairs  were  made.  ^Silyester 
y.  Coe  Quartz  Mine  Co.,  80  Cal.  510.) 

Cited  90  Cal.  599. 

Notice  repudiating  liability.   See  post,  150. 

Lien  not  waiyed  by  order  on  mine-owner. 
See  post,  XV.    . 

Statute  creating  does  not  apply  to  mining 
land.    See  Mines  and  Mining,  19. 

5.  Propertf  of  Infant 

142.  A  party  erecting  buildings  upon  the 
property  of  an  infant,  under  contract  with  his 

guardian,  made  without  authority  of  law, 
as  no  equitable  lien  on  the  property  for  the 
yalue  of  the  improyements,  such  party  beine 
fully  informed  of  the  title  and  condition  ol 
the  property.  (Guy  y.  Du  Uprey,  16  Cal.  195.) 

Guardian,  power  of  to  impose  upon  prop- 
erty of  ward.    See  Guardian  and  Ward,  37. 

6.  Land  for  Convenient  Use  of  Building;  Pre- 

eumptiona  ae  to. 

143.  The  amount  of  land  which  may  be 
made  subject  to  a  lien  for  work  done  or  ma- 
terials furnished  for  a  building  constructed 
thereon  is  an  issuable  fact,  and  can  be  deter- 
mined by  the  court  only  when  such  issue  is 
presented  by  the  pleadings,  under  appropriate 
ayerments.  (Willamette  Steam  Mills  Co.  y. 
Kremer,  94  Cal.  205.) 

Cited  95  Cal.  651;  98  Cal.  376;  12  Mont.  529; 
6  Wash.  194. 


144.  Section  1185  of  the  Code  of  Ciyil  Pro- 
cedure, which  proyides  that  the  land  upon 
which  a  building  is  erected,  "together  witn  a 
conyenient  space  about  the  same,  or  as  much 
as  may  be  required  for  the  conyenient  use  and 
occupation  thereof,"  is  subject  to  a  lien  there- 
for, should  be  construed  to  mean  such  s^ace 
or  area  of  land  as  is  necessary  to  the  enj[oy- 
ment  of  the  building  for  the  purpose  in  yiew 
in  its  construction ;  and  the  uses  to  which  it 
is  to  be  put  must  determine  the  quantity  of 
land  necessary  to  the  conyenient  use  and  oc- 
cupation of  the  building.  (Tunis  y.  Lakeport 
Agricultural  Park  Assn.,  98  Cal.  285.) 

145.  A  racetrack  coyerin^  about  sixty  acres 
of  ground,  with  its  training-stables,  grand^ 
stand,  corrals,  and  other  improyements  be- 
longing to  an  agricultural  park  association, 
and  situated  upon  its  fair  grounds  track,  is 
not  necessary  to  the  conyenient  use  and  oc- 
cupation of  a  building  erected  for  a  hotel, 
club-house,  and  saloon  upon  such  fair  srounds 
tract,  and  cannot  be  made  subject  to  a  lien  for 
the  erection  of  such  building.  (Tunis  y. 
Lakeport  Agricultural  Park  Assn.,  98  Cal. 
285.) 

146.  In  an  action  to  foreclose  a  mechanic's 
lien,  where  there  is  nothing  in  the  record  to 
show  that  the  land  described  in  the  decree  in 
fayor  of  the  plaintiff  directing  the  land  to  be 
sold  is  sreater  in  extent  than  that  ooyered  by 
the  buildine,  it  will  be  presumed  upon  appeal 
in  fayor  of  the  judgment  that  it  was  not 
sreater  in  extent,  ana  the  judgment  will  not 
Be  reyersed  because  of  the  absence  of  an  alle- 
gation and  finding  that  it  was  necessary  for 
the  conyenient  use  and  occupation  of  the 
building.    (Sachse  y.  Auburn,  05  Cal.  650.) 

7.  Ownen  and  Who  Chargeable  as;  impreve- 
menta  on  Anothei^e  Property;  Duty  to  Be- 
pudiata. 

147.  One  holding  the  le^al  title  to  land,  who 
enters  into  a  contract  with  a  corporation  to 
construct  a  factory  thereon  under  his  direc- 
tion, in  consideration  of  a  transfer  to  him  be- 
fore the  erection  of  the  buildins  of  a  certain 
number  of  shares  of  its  capital  stock,  and 
agrees  to  conyey  the  building  after  its  comple- 
tion, together  with  the  land  upon  which  it 
stoodj  to  the  company,  is  the  "owner"  of  the 
building,  and  not  a  "  contractor,"  within  the 
meaning  of  section  1183  of  the  Code  of  C^iyil 
Procedure,  relating  to  mechanics'  liens. 
(Hinckley  y.  Field's  Biscuit  and  Cracker  Co., 
91  Cal.  136.) 

148.  Mechanic's  Lien  Act  of  1862  proyides 
only  for  the  acquisition  by  the  contractor  of 
a  lien  on  the  interest  of  tne  employer  in  the 
property  nousht  to  be  charged,  whether  that 
be  a  fee-simple  interest  or  less.  (Worden  y. 
Hammond,  37  Cal.  61.) 

149.  T.  was  the  owner  of  a  lot  of  land,  of 
which  H.  was  in  possession,  under  a  contract 
of  sale  from  T. ;  W.  erected  a  building  on  the 
lot,  under  a  contract  made  by  him  with  H. 
and  against  T.,  and  H.  recoyered  judgment 
enforcing  a  lien  for  the  contract  price  on  the 
interests  of  both  T.  and  H.  in  the  land. 
Held,  that  W's  lien  did  not  affect  the  interest 
of  T,,  and  that  T.  was  improperly  made  a 
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rty  to  the  action.   (Worden  t.  Hammond, 

7  Cal.  61.) 

160.  If  a  person  enters  into  the  possession 
i>f  a  bouse  and  lot  with  the  consent  of  the 
owner,  and  makes  repairs  on  the  house  by  the 
permission  of  the  owner,  under  a  parol  agree- 
ment with  ibti  owner  to  pay  for  such  repairs, 
and  to  purchase  the  property,  the  mechanics 
and  materialmen  who  furnish  the  materials 
and  do  the  work  can  enforce  a  lien  on  the 
premises  for  their  labor  and  materials,  even 
if  the  person  who  makes  the  rexMurs  does  not 
effect  a  purchase.  (Moore  v.  Jackson,  49  Cal. 
109.) 
Cited  80  Cal.  279;  29  Key.  120. 

161.  In  such  case  the  person  who  makes 
the  repairs  is  the  agent  of  the  owner,  and  the 
owner^s  estate  is  bound  by  the  lien.  (Moore 
Y.  Jackson,  49  Cal.  109.) 

152.  Persons  dealing  with  property  durins 
progress  of  work  are  chai^ea  with  notice  of 
the  claims  of  the  mechanic  (Crowell  t* 
Gilmore,  13Cal.  64.) 

163.  If  the  owner  of  land,  or  any  one  claim- 
ing an  interest  in  it,  knowingly  permits  build- 
ings and  improvements  to  be  erected  on  it 
without  giving  notice  that  it  is  done  without 
his  consent,  it  is  just  that  he  should  be  held 
to  have  acquiesced  therein,  as  provided  in 
section  4  of  the  Mechanic's  Lien  Law  (Stats. 
1868,  p.  689) ;  and  the  power  of  the  legisla- 
ture to  enact  that  provision  is  dear.  (Fuquay 
y.  SUckney,  41  Cal.  683.) 

164.  Where  a  landlord  has  leased  land,  and 
there  is  nothing  to  show  or  to  put  third  par- 
ties upon  notice  that  buildings  permanently 
erected  thereon  would  not  inure  to  his  bene- 
fit, and  become  a  part  of  the  realty,  and  the 
landlord  has  stood  by  and  seen  his  tenants 
erect  a  large  and  costl^r  building  upon  his  lot 
without  givins  any  notice,  under  section  1192 
of  the  C^e  ofCivil  Procedure,  that  he  would 
not  be  responsible  for  the  same,  he  will  not 
be  heard  to  say  that  the  men  who  performed 
labor  upon  and  furnished  material  for  such 
building  have  no  lien  upon  his  lot  therefor, 
because  the  building  has  not  become  a  part  of 
the  realty,  and  is  not  an  improvement  upon 
his  property.  (West  Coast  Lumber  Co.  v. 
Apfield,  86Cal.  336.) 

165.  The  interest  of  the  owner  in  lands 
leased  is  subject  to  a  lien  for  materials  used 
in  the  construction  of  a  building  thereon, 
erected  under  a  contract  by  the  lessee,  if  the 
owner  fails  to  give  notice  that  he  will  not  be 
responsible  for  the  same.  (Harlan  v.  Stuffle- 
beem,  87  Cal.  508.) 

166.  Sections  1186  and  1192  of  the  Code  of 
Civil  Procedure  must  be  construed  together 
harmoniously  if  possible,  and  while  the  first 
charges  the  holaer  of  a  leasehold  interest 
with  a  lien  only  to  the  extent  of  his  interest, 
•the  latter  adds  a  provision  that  if  the  building 
is  constructed  with  the  knowledge  of  the 
owner  of  the  fee,  it  must  be  held  to  have  been 
constructed  at  his  instance,  so  as  to  charge  his 
estate  with  the  lien,  unless  he  gives  notice  aa 
therein  provided  that  he  will  not  be  respon- 
sible therefor.  (West  Coast  Lumber  Co.  v. 
Newkirk,  80  Cal.  276.) 

Cited  87  Cal.  613. 
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167.  Section  1192  of  the  Code  of  Civil  Pro- 
cedure, requiring  the  owner,  or  person  having 
or  claiming  an  interest  in  land  on  which  an 
improvement  is  to  be  erected,  to  give  notice 
that  he  will  not  be  responsible  for  the  cost  of 
the  same,  does  not  apply  to,  nor  affect  the  in- 
terest of,  a  prior  mortgagee  under  a  recorded 
mortgage.  (Williams  v.  Santa  Clara  Min. 
Assn.,  66  Cal.  193.) 

Cited  74  Cal.  218,  349. 

Improvements  by  tenant  See  ante,  XIII,  2. 

168.  Under  section  1192  of  the  Code  of  Civil 
Procedure  the  vendor  under  a  contract  of 
sale  of  land^  with  knowledge  that  the  vendee 
is  constructing  a  building  thereon,  must  give 
notice  that  he  will  not  be  responsible  for  the 
improvement,  else  his  interest  in  the  land  to 
its  entire  extent  becomes  subject  to  liens  filed 
pursuant  to  the  law  regulating  mechanics' 
liena.    (Avery  v.  Clark,  87  Cal.  619.) 

159.  Conceding  that  a  mine-owner  mi^ht 
relieve  himself  from  liability  for  materials 
furnished  a  contractor  by  properly  posting  a 
notice  repudiating  his  liability,  a  notice  not 
posted  in  a  conspicuous  place,  as  required  by 
the  statute,  will  not  have  that  effect  as  against 
a  materialman  without  actual  knowleoge  of 
the  posting  of  the  notice.  (Silvester  v.  Coe 
Quartz  Mine  Co.,  80  Cal.  510.) 

Cited  8  Wash.  474. 

160.  Knowledge  of  a  fact  concerning  the 
business  or  affairs  of  a  corporation  acquired 
by  a  director  or  other  aeent,  unless  acquired 
in  the  management  ana  conduct  of  its  busi- 
ness, does  not  constitute  notice  to  the  cor- 
poration. So  held,  in  an  action  against  a 
corporation  and  its  tenant  to  foreclose  a  me- 
chanic's lien,  for  materials  furnished  in  the 
construction  of  a  building  by  the  tenant  on 
the  leased  premises,  and  alleged  to  have  been 
furnished  with  the  knowledge  of  the  corpora- 
tion, where  it  appeared  that  a  director  of  the 
corporation,  on  one  occasion,  was  present 
dunng  the  construction  of  the  building. 
(Lothian  v.  Wood,  65  Cal.  159.) 

161.  If,  in  an  action  to  enforce  lien  created 
by  a  lessee,  the  premises  belonged  to  a  cor- 
poration, and  its  president  visited  the  same 
while  the  work  was  going  forward,  and  was 
informed  of  the  same,  it  is  prima  facie  suf- 
ficient to  charge  the  corporation  with  knowl- 
edge of  the  fact  that  the  work  was  being  done, 
and,  if  the  corporation  gives  no  notice  that 
it  will  not  be  responsible,  its  estate  in  the 
premises  may  be  sold  for  the  lien,  as  well  as 
the  estate  of  the  lessee.  (Phelps  v.  Maxwell's 
Creek  etc  Co.,  49  Cal.  337.) 

8.  Extent  of;  Uen  on  Part  of  Property;  Joint 
Lien  on  Separate  Buildings. 

162.  The  rule  that  a  lien  cannot  be  claimed 
upon  part  of  a  building  does  not  apply  where 
liens  are  claimed  for  labor  and  materials 
furnished  in  the  improvement  and  construc- 
tion of  additions  to  a  building  upon  part  of  a 
lot,  though  the  contract  included  the  erection 
of  another  new  building  upon  another  part  of 
the  same  lot,  upon  which  other  liens  are 
claimed.    (Brunnerv.  Marks,  98  Cal.  374.) 

163.  A  lien  for  work  or  materials  cannot  be 
acquired  on  a  portion  of  a  railroad,  but  must  be 
fil^  on  the  entire  road.    The  contractor  who 
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grades  a  section  only  of  the  road  cannot  file  a 
uen  on  that  section  alone.  (Cox  t.  Western 
Pac.  B.  B.  Co.,  44  Cal.  18.) 

164.  A  iomt  lien  for  labor  done  and  materials 
furnished  may  be  filed  against  two  separate 
buildings  erected  upon  the  same  lot,  though 
erected  at  different  times  and  under  different 
unrecorded  contracts  between  the  owner  and 
the  same  original  contractor.  (Booth  v.  Pen- 
dola,  88  Cal.  36.) 

Extent  of  lien  on  mining  claim.  See  ante, 
X1U.4. 

9,  Effect  of  Tranefer  of  Property, 

165.  A  transfer  of  the  property  before  the 
mechanics'  lien  is  filed  for  record  cannot  affect 
it.    (Hotaling  v.  Cronise,  2  Cal.  60.) 

Xiy«    Bnle  that  liens  Enforceable  Only 
for  Amount  Dne  Original  Contractor. 

166.  The  statute  gives  one  who  has  entered 
into  a  contract  in  writing  to  construct  a  build- 
ing a  lien  on  the  same  as  security  for  the  pay- 
ment of  the  money  becoming  due  to  nim 
according  to  the  terms  of  the  contract,  but 
this  lien  cannot  be  enforced  for  an  amount 
exceeding  the  sum  to  become  due  the  con- 
tractor. (Dore  v.  Sellers,  27  Cal.  688.) 
Cited  29  Cal.  290;  31  Cal.  238;  54  Cal.  335;  70 

Cal.  439. 

167.  If  a  contractor  engages  to  construct 
a  building  in  consideration — ^in  whole  or  in 
part— of  a  debt  then  due  from  him  to  the 
employer,  or  of  a  sum  paid  him  by  the  em- 
ployer upon  the  execution  of  the  contract, 
that  portion  of  the  contract  price  represented 
by  the  debt  or  the  advance  payment  cannot 
become  a  lien  upon  the  buildmg.  (Dore  y. 
Sellers,  27  Cal.  588.) 

168.  Whether  a  payment  by  the  owner  to 
the  head  contractor,  before  the  notice  of  the 
lien  of  the  subcontractor,  would  defeat  the 
lien,  pro  tanto,  query?  (Tuttle  v.  Montford, 
7  Cal.  358.) 

169.  The  emplovees  of  the  contractor  have 
no  lien  on  the  building  as  principals^  and  can- 
not acouire  a  lien  on  the  Duilding  mdepend- 
ent  of  the  one  existing;  on  the  original  contract, 
which  they  may  enforce  to  the  amount  due 
them,  so  that  the  same  does  not  exceed  the 
sum  for  which  the  contractor  has  a  lien. 
(Dore  y.  Sellers,  27  Cal.  588.) 

Cited  36  Cal.  298;  81  Cal.  175;  13  Or.  559. 

170.  Under  the  provisions  of  the  Code  of 
Civil  Procedure  relating  to  liens  of  mechan- 
ics, the  liens  of  employees  of  the  original 
contractor  are  enforceable  only  to  the  extent 
of  the  money  due  on  his  contract,  and  in  sub- 
ordination to  its  terms.  If  the  original  con- 
tractor fails  to  perform  his  contract,  or  if  he 
has  performed  it  in  part,  and  there  is  no 
money  due  to  him  according  to  its  terms — or 
if,  having  performed  it,  he  has  been  fully  paid 
by  the  owner  of  the  property,  accordmg  to 
the  contract,  before  notice  of  the  liens — his 
employees  are  not  entitled  to  enforce  a  lien 
upon  the  property.  (Dingley  v.  Greene,  54 
Cal.  333,  cited  54  Cal.  597,  62  Cal.  154,  67  Cal. 
423,  425,  74  Cal.  277,  359 ;  Dingley  v.  Greene, 
54  Cal.  597,  cited  70  Cal.  439.) 

171.  If  the  contractor  has  paid  the  subcon- 


tractor according  to  the  terms  of  his  contract 
with  him,  and  has  not  made  premature  pay- 
ment, the  employees  of  the  subcontractor  are 
not  entitled  to  demand  any  thing  from  the 
contractor  or  employer.  (Dore  t.  SeUers,  27 
Cal.  588.) 

172.  The  employees  of  the  subcontractor 
cannot  intercept  any  m<mey  due  from  the  em- 
ployer to  the  contractor,  nor  can  they  enforce 
the  lien  of  the  contractor  for  any  of  the  same 
beyond  what  is  due  from  the  contractor  to 
the  subcontractor  at  the  time*  (Dore  t.  Sel- 
lers, 27  Cal.  588.) 

173.  No  lien  exists  in  favor  of  a  laborer  be- 
yond the  amount  due  from  the  owner  of  the 
property  to  the  contractor.  (O'Donnell  v. 
Kramer,  65  Cal.  353.) 

Cited  70  CaL  439;  81  Cal.  176. 

174.  The  right  of  a  materialman  to  a  lien  on 
the  land  and  building,  as  against  the  owner» 
for  materials   furnished  the  contractor,  de- 

Sends  for  its  existence  upon  the  fact  of  an  in- 
ebtedness  from  the  owner  to  the  contractor 
at  the  time  of  or  subsequent  to  the  notice. 
(Blythe  v.  Poultney,  31  Cal.  233.) 
Cited  70  Cal.  439. 

175.  The  lien  of  the  materialman  or  laborer 
can  be  enforced  for  all  sums  to  be  paid  to  the 
contractors  and  not  due  when  the  notice  is 
given.    (Davis  v.  Livingston ,  29  (3al .  283. ) 

176.  A  materialman  whoee  claim  of  lien  is 
valid  is  entitled  to  have  it  declared  good  to  an 
amount  not  exceeding  the  amount  of  the  con- 
tract price  in  the  hands  of  the  company 
when  the  lien  was  filed.  (Harmon  y.  Saa 
Francisco  etc.  B.  B.  Co..  86  Cal.  617.) 

Cited  23  Or.  151. 

177.  A  materialman  who  has  furnished 
materials  to  the  original  contractor  of  a  build- 
ing, to  be  used  by  him  in  its  construction,  is 
only  entitled  to  be  paid  therefor  by  the 
owner  of  the  buildins  from  that  portion  of 
the  contract  price  wruch  remains  due  and 
unpaid  to  the  contractor  by  the  owner  when 
the  lien  for  the  materials  was  filed.  (Turner 
v.  Strenzel,  70  Cal.  28.) 

Cited  70  Cal.  439 ;  74  Cal.  359. 

178.  Where  a  building  is  constructed  under 
a  contract,  no  lien  exists  in  favor  of  one  who 
furnishes  materials  to  a  subcontractor  be- 
yond the  amount  due  from  the  owner  to  the 
original  contractor.  (Whittier  y.  HoUister, 
64  Cal.  283.) 

Cited  67  Cal.  423,  425 ;  70  Cal.  439;  81  Cal  175. 

179.  If  the  contractor  agrees  with  the  owner 
to  erect  a  building  and  furnish  the  materials 
for  a  sum  certain,  to  be  paid  as  the  work  pro- 
gresses, with  a  reservation  of  twenty-five  per 
cent  until  completed,  and  he  abandons  the 
work,  having  collected  all  that  is  due  him  ex- 
cept the  twenty-five  per  cent,  one  who  has 
furnished  the  contractor  with  materials  has 
no  lien  as  asninst  the  owner.  (Blythe  t. 
Poultney,  31  Cal.  233.) 

Cited  54  Cal.  335. 

180.  If  the  owner  of  a  building  which  is  b»- 
ing  erected  makes  payments  to  the  contractor 
in  good  faith  before  receiving  notice  that  a 
materialman  claims  a  lien  for  material  fur- 
nished the  contractor,  such  materialman  can- 
not enforce  his  lien  except  for  the  balanooy  if 
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any,  ilii»  the   contractor   on   the  contract. 
(Wells  v.  Calm«.51  Cal.  423.) 
Cited  d2  Cal.  154;  ^  Cal.  284;  14  Ney.  32, 
34. 

181.  Under  the  Lien  Act  o^  1867-68,  if  the 
owner  of  the  buildins  makes  paymenta  to  the 
contractor  in  good  uiith,  under  and  iu  pur- 
suance of  the  contract,  before  receiving  notice, 
either  actual  or  constructive,  of  liens  claimed 
by  a  materialman  or  laborer,  for  material 
furnished  to  or  labor  done  for  the  contractor, 
such  materialman  or  laborer  cannot  enforce  a 
lien  on  the  building  for  a  sum  exceeding  the 
balance  due  on  the  contract  when  notice  is 
nven.  (Kenton  v.  Conley,  49  Cal.  185.) 
Cited  51  Cal.  424;  54  Cat.  335;   62  Cal.  154; 

64  Cal.  284 ;  74  Cal.  359 ;   81  Cal.  175 ;    14 
Ney.  32,  et  seq. 

182.  Under  the  Mechanics'  Lien  Act  of 
1856,  the  owner  of  a  building  may  contract  to 

a  for  it  as  soon  as  completed ;  and  he  is  not 
le  to  materialmen  until  notice  served  on 
him,  and  then  only  to  the  extent  of  the  sum 
due  the  contractor  at  the  date  of  the  notice. 
(Knowles  v.  Joost,  18  Cal.  620.) 
Cited  16  Cal.  127 ;  81  Cal.  175;  14  Ney.  32,  42. 

183.  Whether  the  act  of  1858  establishes  a 
different  rule,  query?  (Elnowles  y.  Joost, 
13  Cal.  620.) 

184.  The  amendments  to  the  Code  of  Civil 
Procedure  concerning  liens  of  mechanics  and 
materialmen,  adopted  in  1874,  have  not 
changed  the  rule  tnat,  if  an  owner  has  made 
payments  in  good  faith  to  a  contractor,  the 
materialman  cannot  enforce  his  lien  except 
for  the  balance  due  the  contractor.  (Weils 
v.  Cahn,  51  Cal.  423.) 

Cited  54  Cal.  336. 

185.  Where  a  contractor  for  the  erection  of 
a  buildine  abandons  the  work  before  its  com- 
pletion, after  being  paid  in  full  by  the  owner 
for  the  work  already  done,  a  materialman 
is  not  entitled  to  a  lien  on  the  building  for 
materials  furnished  the  contractor  for  its 
construction,  unless  the  owner  afterwards 
completes  it  for  a  less  amount  than  the  balance 
of  the  contract  price.  (Wiggins  v.  Bridge,  70 
Cal.  437.) 

Cited  74  Cal.  359;  81  Cal.  175. 

186.  F.  agreed  to  furnish  all  the  work  and 
materials,  and  to  erect  a  building  for  W.,  for 
the  sum  of  -twelve  thousand  five  hundred  dol- 
lars, payable  in  installments  as  the  work  pro- 
gressed, except  the  sum  of  three  thousand 
and  fifty  dollars,  which  was  to  be  paid  within 
thirty  days  after  the  completion  and  accept- 
ance of  tne  building.  After  proceeding  with 
the  work  for  some  time,  and  receiving  hrom 
W.  the  sum  of  ten  thousand  eight  hundred 
and  fifty-four  dollars,  which  was  fourteen 
hundred  and  four  dollars  more  than  the 
payments  stipulated  to  be  paid  prior  to  the 
completion  of  the  building,  F.  abandoned 
the  undertaking,  when  W.  finished  the  build- 
ing, at  an  additional  expense  of  four  thousand 
six  hundred  and  ninety-eight  dollars.  A 
month  after  the  abandonment  of  F.  the  plain- 
tiff, a  subcontractor,  and  others  whom  he 
represents,  gave  notice  to  W.  of  their  claims 
against  F.  as  mechanics  and  materialmen,  and 
by  suit  sought  for  the  establishment  of  a  lien 
against  the  Duiiding  for  the  same.    Held,  that 


the  payment  in  excess  of  fourteen  hundred 
and  four  dollars  by  W.  to  F.  was  not  tp 
the  prejudice  of  the  plaintiff,  and  that  the 
facts  of  the  case  created  no  lien  in  favor  of  the 
plaintiff  upon  the  property  of  W.  (Henley 
v.  Wadsworth,  38  Cal.  356.) 

187.  The  complaint  in  an  action  to  enforce 
the  lien  of  a  materialman  is  insufficient  if  it 
fails  to  allege  that  any  thing  was  due  from  the 
owner  to  the  original  contractor  when  the  lien 
was  filed,  notwithstanding  it  alleges  that  dur- 
ing the  construction  of  the  building  the  owner 
compelled  the  contractor  to  abandon  the  work, 
took  possession  of  the  buildins,  completed  it, 
used  the  materials  furnished  the  contractor  in 
ite  completion,  and  withholds  from  the  con- 
tractor a  large  portion  of  the  contract  price. 
(Turner  v.  Strenzel,  70  Cal.  28.) 

188.  In  an  action  to  enforce  a  logger's  lien, 
under  the  act  of  March  30, 1878,  as  amended 
by  the  act  of  April  12,  1880,  the  complaint 
must  allege  that  something  was  due  from  the 
defendanto  to  the  original  contractor  when 
the  lien  of  the  plaintiff  was  filed,  or  that  the 
defendant  was  notified  or  had  knowledge  of  the 
claim  of  the  plaintiff  prior  to  the  payment  in 
full  of  the  amount  due  to  the  original  con- 
tractor under  the  contract.  (Wilson  y.  Bar- 
nard, 67  Cal.  422.) 

Cited  81  Cal.  175. 

189.  Action  of  foreclosure  of  mechanic's  lien 
by  the  plaintiff  as  subcontractor  under  one 
W.,  the  original  contractor,  against  the  de- 
fendants, Wagner  and  wife,  owners  of  the 
premises.  The  complaint  failed  to  state  that 
an\  thing  was  due  from  the  defendants,  Wag- 
ner and  wife,  to  the  original  contractor  when 
plaintiff's  hen  was  filed,  or  that  defendants 
were  notified  or  had  any  knowledge  of  the 
daim  of  plaintiff  prior  to  the  payment  in  full 
of  the  amount  due  to  the  origmal  contractor 
under  his  contract.  Held,  the  complaint  con- 
tains no  statements  of  a  cause  of  action. 
(Rosenkranx  v.  Wagner,  62  Cal.  151.) 

Cited  67  Cal.  423,  425 ;  70  Cal.  439. 

Defense  that  defendant  has  paid  more  than 
amount  due.    See  ante,  57. 

XT.  Waiver  of. 

100.  A  miner  does  not  lose  his*  right  to  a 
lien  by  giving  an  order  on  the  owner  of  the 
mine  for  a  portion  of  the  amount  due  him  for 
his  labor  thereon,  if  the  order  was  not  received 
by  the  payee  in  payment  of  any  claim  against 
the  drawer,  nor  paid  or  accepted  by  the 
drawee,  but  returned  to  the  drawer  before  the 
filing  of  his  claim  of  lien.  (Palmer  y.  XJncas 
Min.  Co.,  Holm  v.  XJncas  Min.  Co.,  70  Cal. 
614.) 

191.  A  party  having  secured  a  mechanic's 
lien  under  the  statute  does  not  forfeit  or 
waive  it  bv  causing  an  attachment  to  be  is- 
sued and  levied  upon  property  of  the  debtor 
to  secure  the  same  demand.  The  two  reme- 
dies are  cumulative,  and  both  may  be  pursued 
at  the  same  time.  (Brennan  y.  Swasey,  16 
Cal.  140.) 

Cited  90  Cal.  548. 

192.  If  the  party  attempts  to  pursue  them 
in  separate  actions  he  might  be  put  to  his 
election ;  but  it  is  no  defense  to  an  action  to 
enforce  the  mechanic's  lien  that  in  a  previous 
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salt  for  the  same  debt  an  attachment  was  is- 
sued and  levied  upon  the  property  of  the 
debtor,  particularly  when  such  suit  has  been 
dismissed,  and  nothing  was  realized  by  the 
attachment.  (Brennan  v.  Swasey,  16  Cal. 
140.) 

Xyi«  Notlee  and  Claim  of  lien. 

/.  CoiiBtruethn  of  Statutes  Relating  to. 

193.  The  fact  that  some  of  the  materials 
were  furnished  before  the  passage  of  an  amend- 
ment to  the  statute  does  not  render  the 
amendment  inapplicable.  A  statute  which 
shortens  the  time  within  which  to  file  a  me- 
chanic's lien  applies  to  pending  cases  of  un- 
completed buildings,  and  is  not  retroactive 
when  so  apy>lied,  nor  does  it  impair  any  vested 
right,  provided  an  adequate  and  available 
remedy  be  left  to  enforce  the  lien  within  a 
reasonably  sufficient  time.  (Kerckhoff-Cnz- 
ner  Mill  and  Lumber  Co.  v.  Olmstead,  85  Cal. 
80.) 

Cited  96  Cal.  887. 

194.  Where  the  contract  was  made,  and  the 
materials  were  furnished  while  the  Lien  Law 
of  1868  was  in  force,  but  the  notice  of  lien  was 
not  filed  in  the  recorder's  office  until  after  the 
Lien  Law  of  1862  went  into  effect,  held,  that 
the  lien  was  not  lost,  but  must  be  enforced 
in  accordance  with  the  provisions  of  the  act 
of  1862.    (McCrea  v.  Crug,  23  Cal.  622.) 

2.  Strict  Compliance  with  Statute,  Heceseity  of. 

195.  To  maintain  a  claim  for  a  mechanic's 
lien  a  substantial  observance  of  the  provisions 
of  the  law  is  required.  (Hooper  v.  Flood,  64 
Cal.  218.) 

Cited  2  Idaho,  1167. 

196.  A  claim  of  lien  is  sufficient  if  it  sub- 
stantially complies  with  the  statute.  (Russ 
Lumber  and  Mill  Co.  v.  Garrettson,  87  Cal. 
689.) 

197.  A  substantial  compliance  with  the 
statute  regarding  the  contents  of  a  claim  of 
mechanic's  lien  is  all  that  is  necessary  to  its 
validity.  (Hagman  v.  Williams,  88  Cal.  146.) 
Cited  12  Mont.  528. 

198.  The  subcontractor  or  materialman,  in 
order  to  hold  a  lien  for  work  done  for,  or  mate- 
rials furnished  to  the  contractor,  must  comply 
strictly  with  the  provisions  of  the  act.  (Davis 
v.  Livingston,  29  Cal.  283.) 

Cited  36  Cal.  298;  1  Utah,  257. 

199.  A  mechanic's  lien  only  exists  by  virtue 
of  a  compliance  with  the  statute  which  creates 
it,  and  lie  who  would  avail  himself  of  the 
benefits  of  the  statute  must  comply  with  its 
terms.    (Morris  v.  Wilson,  97  Cal.  644.) 

3.  Neceeeity  of  Filing, 

200.  In  order  that  a  laborer  or  material- 
man may  preserve  and  enforce  the  lien  pro- 
vided for  him  bv  section  1183  of  the  Coae  of 
Civil  Procedure,  he  must  file  his  claim  there- 
for in  the  recorder's  office,  with  as  much 
specification,  and  within  the  time  limited  by 
the  statute,  as  if  he  had  himself  made  a  direct 
contract  for  his  labor  or  material  with  the 
owner.  (Willamette  Steam  Mills  Lumbering 
&  Mfg.  Co.  V.  Los  Angeles  College  Co.,  94  Cal. 
229.) 


201.  Under  the  Mechanic's  Lien  Act  of  1858, 
materialmen,  subcontractors,  etc.,  have  a  fien 
upon  the  property  described  in  the  act  to  the 
extent — ^if  so  much  be  necessary— of  the  con- 
tract price  of  the  principal  ocmtractor;  but 
they  must  give  notice  of  their  claims  to  the 
owner,  or  the  mere  existence  of  such  claims 
will  not  prevent  the  owner  from  paying  the 
contractor,  and  thereby  dischaiging  himself 
from  the  debt.  By  giving  such  notice  the 
owner  becomes  liable  to  pay  the  subcontract- 
ors, materialmen,  etc,  as  on  garni^ment  or 
assignment ;  but  if  the  owner  pay  according 
to  his  contract,  in  ignorance  of  such  claims, 
the  payment  is  good.  (McAlpin  v.  Duncan,  16 
Cal.  126.) 

Cited  49  Cal.  188;  54  Cal.  396;  81  Cal.  175; 90 
Gal.  546;  14  Nev.  43,  44. 

202.  A  materialman  who  has  furnished 
materials  to  the  contractor  to  be  used  by  him 
in  the  erection  of  a  building,  but  who  has  not 
filed  any  lien  therefor,  is  not  entitled  to  a 
personal  judgment  against  the  owner  of  the 
ouilding  for  the  Talue  of  the  materials, 
although  the  contract  for  the  building  has  not 
been  filed  as  required  by  section  1183  of  the 
Code  of  Civil  Procedure.  (Southern  Califor- 
nia Lumber  Ck>.  v.  Schinitt,  74  Cal.  625.) 
Cited  78  Cal.  197;  81  Cal.  178,  180;  81  Cal. 

164;  94  Cal.  237. 

Owner  is  not  liable  until  notice  served. 
See  ante,  182. 

4.  Several  Notieea. 

203.  If  the  subcontractor  or  materialman 
serves  more  than  one  notice  claiming  a  lien 
for  the  same  account,  the  several  notices  can- 
not' be  considered  together  for  the  purpose  of 
determining  the  sufficiency  of  notice  to  hold 
a  lien,  but  each  must  stand  on  its  own  merits, 
and  the  lien  will  not  exist  unless  one  of  the 
notices  is  sufficient  in  itself  to  give  it.  (Davis 
V.  Livingston,  29  Cal.  283.) 

204.  Where  a  laborer  works  by  the  month 
the  employment  does  not  terminate  at  the 
end  of  each  month,  and  separate  notices 
within  thirty  days  from  the  end  of  each 
month  are  not  required.  (Malone  v.  Big  Flat 
Gravel  Min.  Co.,  76  Cal.  578.) 

Cited  21  Nev.  245. 

5.  Time  of  Filing. 
a.  Generally. 

205.  Where  contract  is  void  for  want  of 
filing  in  recorder's  office  before  the  work  is 
commenced,  a  claim  of  lien  for  labor  or  ma- 
terials may  be  filed  at  any  time  within  thirty 
days  after  the  actual  completion  of  the  build- 
ing, irrespective  of  its  previous  acceptance  and 
occupancy  bv  the  owner.  (Willamette  Steam 
Mill  Co.  V.  I^remer,  94  Cal.  205.) 

Cited  6  Wash.  194. 

206.  Where  the  contract  is  wholly  void  by 
reason  of  the  failure  to  file  it  or  a  memoran- 
dum thereof  in  the  recorder's  office,  there  is 
neither  a  ** contract"  nor  an  ''original  con- 
tractor," and  a  laborer  or  materialman,  in 
order  to  perfect  his  lien,  cannot,  under 
section  1187  of  the  Code  of  Civil  Procedure, 
file  his  claim  therefor  until  after  the  actual 
completion  of  the  building,  or  until  after 
there  had  been  a  cessation  from  labor  for 
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thirty  days  upon  the  nnfinished  building.  In 
such  a  case  tne  question  when  there  was  an 
actual  completion  of  ^e  building  is  one  of 
fact.  (Willamette  S.  M.  L.  &  M.Co.y.Los 
Angeles  College  Co.,  94  Cal.  229.) 

207.  Where  contract  for  making  several 
items  of  repair  is  entire  the  notice  of  lien  of 
a  materialman  given  within  thirty  days  after 
the  completion  of  the  whole  work  is  in  time. 
(Silvester  v.  Coe  Quaru  Mine  Co.,  80  Cal. 

510.) 

• 

208.  Lien  may  be  recorded  within  sixty 
days  after  completion  of  buildine,  and  by 
relation  will  attach  from  the  date  of  the  com- 
mencement of  the  work*  (Crowell  v.  Gil- 
more,  13  Cal.  54.) 

209.  The  failure  to  file  the  notice  of  a  labor- 
er's lien  within  the  time  allowed  by  the  stat- 
ute destroys  the  lien.  (Weithoff  v.  Murray, 
76  Cal.  508.) 

210.  A  materialman  who  has  furnished 
lumber  for  the  erection  of  a  building  has  no 
lien  thereon  for  the  price  of  the  materials 
furnished,  unless  he  files  in  the  recorder's 
office  of  tne  county  in  which  the  building  is 
situated,  within  sixty  days  after  the  comple- 
tion of  the  building,  notice  of  his  intention  to 
hold  a  lien  for  the  amount  due  to  him,  etc. ; 
upon  his  failure  to  do  so,  the  lien  is  lost. 
(Walker  v.  Hauss-Hijo,  1  Cal.  188.) 

Cited  29  Cal.  286. 

Original  contractors.    See  ante,  V. 
Statute  shortening  time  to  file  notice.    See 
ante,  XVI,  1. 

b.  Completion  of  Building ;  Substantial  Per- 
formance and  Trivial  Imperfections; 
Occupancy  and  Acceptance. 

211.  A  claim  of  lien  for  materials  furnished 
and  used  in  the  construction  of  a  building,  or 
for  labor  performed  thereon,  need  not  state 
that  the  building  has  been  completed.  (Har- 
mon V.  Ashmead,  68  Cal.  S21.) 

Cited  96  Cal.  387. 

212.  A  notice  of  claim  of  a  mechanic's  lien 
is  not  reouired  to  state  the  date  of  the  com- 
pletion CM  the  work  or  structure,  nor  even 
that  the  lien  was  filed  within  thirty  days 
from  its  completion ;  and  although  the  notice 
contains  an  evidently  mistaken  reference  to  a 
date  of  completion  of  the  work,  which  was 
prior  to  the  commencement  of  the  work,  and 
more  than  thirty  days  prior  to  the  date  of  the 
lien,  such  mistake  is  immaterial,  where  both 
the  notice  and  the  complaint  allege  that  the 
lien  was  in  fact  filed  within  thirty  days  from 
the  completion  of  the  building,  and  such  fact 
is  proved  in  the  action  to  foreclose  the  lien. 
(Slight  V.  Patton,  96  Cal.  384.) 

213.  A  claim  of  lien  of  materialmen  for  ma- 
terials used  in  the  construction  of  a  build- 
ing, if  filed  before  the  completion  of  the  build- 
ing, is  premature,  and  cannot  be  enforced. 
(Roy lance  v.  San  Luis  Hotel  Co.,  74  Cal.  273.) 
Cited  74  Cal.  433 ;  85  Cal.  83 ;  94  Cal.  237. 

214.  A  claim  of  lien  of  a  materialman,  who 
is  not  an  original  contractor,  must  be  filed 
within  thirty  days  after  the  completion  of  the 
building  for  which  the  materials  were  fur- 
nished ;  and  a  filing  of  the  lien  prior  to  the 


completion    of   the  building  is  premature. 
(Schwartz  v.  Knight,  74  Cal.  432.) 
Cited  85  Cal.  83;  94  Cal.  237. 

215.  Under  section  1187  of  the  Code  of  Civil 
Procedure,  as  amended  in  1887,  the  accept- 
ance and  occupation  of  a  structure  by  the 
owner  from  the  contractor  is  conclusive  evi- 
dence of  its  completion ;  and  the  claim  of  a 
materialman  may  be  filed  for  record  within 
thirty  days  after  such  acceptance  and  occu- 
pation, whatever  may  be  the  actual  condition 
of  the  structure  when  work  thereon  ceased. 
(Giant  Powder  Co.  v.  San  Diego  Flume  Co., 
78  Cal.  193.) 

216.  Section  1187  of  the  Code  of  Civil 
Procedure,  providing  that  the  occupation,  use, 
or  acceptance  of  the  building,  improvement, 
or  structure  shall  be  deemed  conclusive  evi- 
dence of  completion,  has  reference  not  only 
to  the  occupation,  use,  or  acceptance  of  a 
dwelling  or  other  house,  but  to  any  kind  of 
structure,  building,  or  improvement  in  which 
the  materials  of  a  lien  claimant  have  been 
used.  (Giant  Powder  Co.  v.  San  Diego  Flume 
Co.,  88  Cal.  20.) 

217.  The  provision  of  section  1187  of  the 
Code  of  Civil  Procedure  making  occupation 
and  use  of  the  building  by  the  owner,  or  his 
acceptance  thereof,  conclusive  evidence  of 
completion,  only  applies  to  cases  in  which 
there  has  been  a  valid  contract  between  the 
owner  and  the  oriflinal  contractor  for  the 
erection  of  the  building.  (Willamette  S.  M. 
L.  &  M.  Co.  V.  Los  Angeles  College  Co.,  94 
Cal.  229.) 

218.  A  flume  company  which,  after  engag- 
ing a  contractor  to  grade  a  flume-bed  and 
surface-ditches,  to  excavate  tunnels,  and  fully 
to  prepare  the  foundation  for  the  fiume,  con- 
sents to  an  abandonment  and  rescission  of 
the  contract  by  the  contractor  before  its  com- 
pletion, and  takes  possession  of  the  work  and 
completes  it,  '*  occupies  and  uses"  and  ''  ac- 
cepts" it,  within  the  meaning  of  section  1187 
of  the  (Jode  of  Civil  Procedure,  and  a  lien  for 
the  materials  used  by  the  contractor,  filed 
within  thirty  days  after  the  company  took 
possession  and  control  of  the  work,  is  valid. 
(Giant  Powder  Co.  v.  San  Diego  Flume  Co., 
88  Cal.  20.) 

219.  The  appointment,  by  the  owner  of  the 
building,  of  a  painter  as  keeper,  and  the  fact 
that  he  lives  in  it  while  painting  it,  after  the 
contractor  has  abandoned  the  work,  does  not 
constitute  an ''occupation"  or  ** acceptance" 
of  the  buildin^^  by  the  owner  within  the 
meaning  of  section  1187,  which  only  applies 
in  case  of  contracts.  (Marble  Lime  Co.  v. 
Lordsburg  Hotel  Co.,  96  Cal.  332.) 

220.  A  trivial  imperfection  in  the  work  can- 
not prevent  the  filing  or  foreclosure  of  a  lien 
by  the  contractor  for  the  work  done  bv  him 
under  the  contract.  (Harlan  v.  Stufflebeem, 
87  Cal.  508.) 

Cited  94  Cal.  206,  238. 

221.  Whether  or  not  items  of  work  done 
after  the  date  at  which  the  building  is  claimed 
to  have  been  completed  were  to  remedy 
''trivial  imperfections,"  is  a  question  of  fact 
for  the  trial  court  to  determine.  It  cannot  be 
said  as  matter  of  law  that  any  failure  of  com- 
pletion is  a  "  trivial  imperfection."    (Willa- 
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mette  Steam  Mills  Co.  y.  EJremer,  94  Cal. 
205.) 

Trivial  imperfection,  finding  as  to.  See 
post,  XYU,  12. 

222.  In  contracts  for  the  construction  or 
repair  of  buildings,  a  substantial  performance 
is  sufficient  to  entitle  the  contractor  to 
compensation  for  the  work  done  under  the 
contract,  and  if  there  is  an  omission  or  imper- 
fection so  slight  that  it  cannot  be  regarded  as 
an  integral  or  substantive  part  of  the  original 
contract,  and  the  owner  can  be  compensated 
therefor  by  a  recoupment  for  damages,  the 
contractor  does  not  lose  his  right  of  action, 
especially  where  the  owner  has  received  the 
benefit  of  what  has  been  done.  (Harlan  v. 
Stufflebeem,  87  Cal.  508.) 

22S.  Whether  a  contract  has  been  substan- 
tially performed  is  a  question  of  fact  to  be 
determmed  from  the  facts  and  circumstances 
of  the  case,  and  a  finding  of  the  trial  court 
thereon  is  as  conclusive  as  upon  any  other 
question  of  fact.  (Harlan  v.  Stufflebeem,  87 
Cal.  508.) 

224.  In  an  action  to  foreclose  a  mechanic's 
lien  for  painting,  varnishing,  and  graining  a 
building,  findings  that  some  small  places  in 
the  house  were  not  properly  grained  and  fin- 
ished, and  that  the  cost  of  properly  finishing 
them  would  be  more  than  five  dollars,  are  not 
inconsistent  with  a  finding  that  the  plaintiff 
subetantiallv  performed  his  contract.  (Har- 
lan V.  Stufflebeem,  87  Cal.  508.) 

225.  Where  defendant  objected  that  work 
was  not  satisfactory,  and  that  he  would  not 
accept  it,  and  requested  the  plaintiff  to  go  and 
put  the  work  in  proper  shape,  and  the  plain- 
tiff perfected  the  work  April  25th  and  filed  his 
lien  May  24th,  the  defendant  cannot  object 
that  the  additional  work  done  at  his  request 
to  complete  the  contract  was  not  a  continu- 
ance of  the  previous  work,  and  done  under  the 
same  contract.  (Mclntyre  v.  Trautner,  63 
Cal.  429, 430.) 

226.  Although  work  done  in  construction  of 
railroad  may  not  have  been  contemplated  by 
the  contract,  if  the  obligations  of  the  contrac- 
tor to  the  company  were  not  extinguished, 
and  there  is  some  testimony  tending  to  show 
that  the  work  was  not  actually  completed 
until  within  thirty  days  of  the  filing  of  a 
claim  of  lien  for  materials  furnished  in  the 
construction  of  the  road,  the  fact  that  such 
evidence  consists  largely  of  conclusions  not 
objected  to  will  not  justify  a  nonsuit  upon  the 
ground  that  the  claim  of  the  lien  was  not 
filed  in  time.  (Gordon  Hardware  Co.  v.  San 
Francisco  etc  B.  R.  Co.,  86  Cal.  623.)         -^ 

227.  The  time  of  completion  of  a  building 
which  is  sought  to  be  subjected  to  a  mechan- 
ic's lien  is  a  question  of  fact  for  the  trial  court 
to  determine,  and  its  determination  will  not 
be  disturbed  upon  appeal  where  the  evidence 
upon  the  quf^tion  is  conflicting.  (Willa- 
mette Steam  Mills  Co.  v.  Kremer,  94  Cal. 
205.) 

228.  In  an  action  to  foreclose  a  mechanic's 
lien,  where  the  complaint  alleged  that  the 
building  had  been  completed  upon  a  certain 
date,  which  was  less  than  thirty  days  before 
the  Uen  was  filed,  but  the  answer  denied  the 


allegation,  and  averred  that  the  boildine  was 
completed  upon  a  date  prior  to  that  aUeged 
in  the  complaint,  and  wnich  was  more  than 
thirty  days  oefore  the  filing  of  the  lien,  a  find- 
ing that  the  building  was  completed  "  on  or 
about "  the  date  sp^nfied  in  the  answer  is  in-> 
sufficient  to  sustain  a  judgment  fomcioeing 
the  lien.  (Cohn  v.  Wright,  89  CaL  86.) 
Cited  99  Cal.  490. 

Where  contract  void  for  want  of  filing  with- 
in thirty  days  after  actual  completion.  See 
ante,  205,  206. 

Completion,  certificate  of  architect.  See 
post,  417. 

Completion,  findings  as  to.  See  post. 
XVII,  12. 

Completion,  unrecorded  contract  as  evi- 
dence of.    See  ante,  30. 

Subcontractor,  lien  of  does  not  depend 
upon  completion  of  building.    See  ante,  55. 

c.  Abandonment;  Cessation  of  Work. 

229.  The  abandonment  of  work  upon  a 
building  by  a  contractor  before  its  completion 
does  not  necessitate  the  filing  of  lien  within 
thirty  days  thereafter  where  the  owner  goes 
on  with  the  work,  and  does  not  occupy  or  ac- 
cept the  building.  (Marble  Lime  Co.  v.  Lords- 
burg  Hotel  Co.,  96  Cal.  332.) 

230.  A  finding  that  the  owners  with  whom 
the  contract  was  made  abandoned  the  con- 
struction of  the  building  is  not  sufficient  where 
it  appears  that  they  conveyed  the  property  to 
another  person,  ana  it  does  not  appear  whether 
the  latter  had  or  had  not  completed  or  aban- 
doned the  construction  of  the  building.  (Cohn 
V.  Wright,  89  Cal.  86.) 

Cited  99  Cal.  490. 

231.  A  building  which  is  erected  in  part 
only  should  be  held  to  be  completed,  within 
the  meanine  of  section  1187  of  the  Code  of 
Civil  Proceanre,  when  it  appears  that  it  was 
the  original  purpose  of  the  owner  so  to  erect 
it  in  ^rt  only,  or  when,  having  proceeded  to 
erect  it  in  part,  he  abandoned  his  design  of 
finishing  it.  (Schwartz  v.  Knight,  74  Cal. 
432.) 

232.  In  an  action  to  foreclose  the  lien  of  a 
materialman,  which  was  filed  before  the  actual 
completion  of  the  building,  the  court  found  that 
on  a  date  prior  to  the  commencement  of  the 
action  the  carpenter  work  was  completed,  but 
that  the  building  was  not  then,  and  had  not 
since  been,  completed,  and  that  neither  of  the 
plaintiffs  at  the  time  of  furnishing  the  mate- 
rials knew  that  it  was  not  the  intention  of  the 
owner  to  complete  the  building  and  leave  it 
in  an  unfinished  state.  Held,  that  the  find- 
ings were  insufficient  to  show  that  the  original 
purpose  of  the  owner  was  to  build  in  part 
only,  or  that  the  original  purpose  to  finish  the 
building  had  been  abandoned.  (Schwarts  v. 
Knight,  74  Cal.  432.) 

Consenting  to  abandonment  and  taking 
possession.    See  ante,  218,  219. 

Rights  of  subcontractor  on  abandonment  by 
original  contractor.    See  ante,  56,  57. 

Effect  of  on  lien  of  materialmen.  See  ante, 
179. 

233.  Where  the  contractor  had  ceased  to 
work  upon  the  building  for  thirty  days  before 
the  lien  daima  of  subcontractors  and  material- 
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men  were  filed,  the  building  is  deemed  com- 
plete in  legal  contemplation,  and  the  filing  of 
the  claims  is  not  premature.  (Reed  y.  Nor- 
ton, 90  Oal.  590.) 

234.  Where  a  lien  is  assailed  on  the  ground 
that  work  had  formerly  ceased  for  a  period  of 
thirty  days  before  the  last  cessation  of  work, 
the  burden  is  on  the  owner  of  the  building  to 
show  that  such  cessation  actually  occurred, 
and  it  is  not  enough  to  show  that  it  might 
have  occurred.  (Marble  lime  Go.  v.  Loras- 
burg  Hotel  Co.,  96  Gal.  832.) 

235.  In  order  to  constitute  a ''cessation  from 
labor  for  thirty  days,"  such  as  will  bar  a  lien 
if  not  filed  within  thirty  days  thereafter, 
within  the  meaning  of  section  1187  of  the  Code 
of  Civil  Procedure,  the  cessation  should  be  of 
such  character  as  to  carry  some  charge  of  no- 
tice to  a  careful  person ;  and  it  is  not  sufficient 
that  there  be  a  mere  clandestine  stopping 
of  actual  work  for  thirty  days,  and  then  be- 
^nning  it  again  without  any  indicia  to  the 
world  that  it  had  been  stopped  for  thirty  days. 
(Marble  Lime  Co.  v.  Lon&burg  Hotel  Co.,  96 
Oal.  882.) 

236.  Where  it  appears  that  the  work  con- 
tinued without  a  cessation  of  thirty  days  until 
a  specified  date,  when  it  ceased  for  more  than 
thirty  days,  and  that  within  thirty  days  after 
the  expiration  of  thirty  days  from  the  date  of 
the  final  cessation  of  work  the  liens  were  filed, 
such  liens  appear  to  have  been  filed  in  time. 
(Marble  lime  Co.  v.  Lordsburg  Hotel  Co.,  96 
Oal.  832.) 

287.  Under  the  amendment  of  1887  to  sec- 
tion 1187  of  the  Code  of  Civil  Procedure,  pro- 
viding that  cessation  from  labor  for  thirty 
days  upon  an  unfinished  contract  for  any 
building,  etc.,  shall  be  deemed  equivalent  to 
a  completion  thereof,  for  all  purposes,  when- 
ever there  has  been  a  cessation  from  labor 
for  thirty  days  upon  any  unfinished  building, 
the  time  within  which  a  materialman  or 
laborer  must  file  his  claim  of  lien  begins  to 
run  at  once,  and,  unless  the  claim  is  filed 
within  thirty  days  thereafter,  it  is  too  late, 
although  it  oe  filed  within  thirty  days  h'om 
the  actual  completion  of  the  buUding.  Works, 
J. ,  and  Thornton,  J.,  dissenting.  (Kerckhoff- 
Ouzner  Mill  and  Lumber  Co.  v.  Olmstead,  85 
Cal.  80.) 

Cited  90  Cal.  600;  96  Cal.  337. 

Cessation  of  work,  findings  as  to.  See  post, 
XVII.  12. 

6.  D08cnpt/on  of  Property  Sought  to  be  Charged. 

288.  A  notice  of  a  mechanic's  lien  which 
entirely  omits  to  describe  the  real  estate 
sought  to  be  chained  with  the  lien  is  fatally 
defective.    (Penrose  v.  Calkins,  77  Cal.  396.) 

239.  Description  of  property  sought  to  be 
charged  need  not  be  full  and  precise,  but  it  is 
sufficient  if  it  enables  a  party  familiar  with 
the  locality  to  identify  the  premises  intended 
to  be  described  with  reasonable  certainty,  to 
the  exclusion  of  others.  As  a  general  rule 
the  sufficiency  of  the  description  is  a  question 
of  fact  to  be  determined  by  the  trial  court. 
(Willamette  Steam  Mills  Co.  v.  Kremer,  94 
Cal.  205.) 
Cited  6  Wash.  194. 


240.  The  description  of  the  land  upon  which 
a  structure  is  erected,  required  to  be  set  out 
in  a  claim  of  lien  thereon,  is  not  a  technical 
description,  and  is  demanded  only  for  the 
purpose  of  identification.  (Brunner  v.  Marks, 
98  (;al.  874.) 

241.  Describing  property  with  convenient 
certainty  in  the  notice  of  lien  is  sufficient. 
(Hotaling  v.  Oronise,  2  Cal.  60.) 

Cited  23  Cal.  218;  72  Oal.  81 ;  94  Cal.  210. 

242.  The  description  of  the  property  upon 
which  the  liens  were  claimea,  held,  to  be 
sufficient  for  the  purpose  of  identification. 
(Cumow  v.  Happy  Valley  etc  Co.,  68  Cal. 
262.) 

243.  A  description  in  the  claim  of  lien  of 
the  property  on  which  the  labor  was  per- 
formed as  ''that  certain  mine  commonly 
called  the  Bed  Cloud  Mine,  situate  in  the 
Bodie  mining  districts  Bodie  township,  in 
Mono  county,"  is  sufficient  to  identify  the 
property  to  be  chars[ed  with  the  lien  when  it 
appears  from  the  evidence  that  the  mine  was 
well  known,  and  commonly  spoken  of  as  the 
''Bed  Cloud  Mine,"  and  that  the  word 
''mine"  meant  the  whole  claim  or  body  of 
mining  ground.  (Tredinnick  v.  Bed  Cloud 
Consolidated  Min.  Co.,  72  Cal.  78.) 

Cited  12  Mont.  529 ;  6  Wash.  193. 

244.  A  mechanic's  lien  which  describes  the 
property  as  a  "quartz-mill,  beins  at  or  near 
the  town  of  Scottsville,  in  Amador  county, 
known  as  '  Moore's  New  Quartz  Mill,' "  con- 
tains a  sufficient  description  to  hold  the  prop- 
erty where  there  is  no  evidence  that  there 
was  any  other  quartz-mill  at  the  place  so  des- 
ignated as  to  render  it  uncertain  which  was 
intended.  (Tibbetts  v.  Moore,  23  Cal.  208.) 
Cited  72  Cal.  81 ;  2  Mont.  377 ;  15  Or.  537. 

245.  A  statement  in  the  claim  of  lien  that 
the  claimant  "  claimed  the  benefit  of  the  pro- 
vision of  the  Code  of  Civil  Procedure  relating 
to  lien  of  mechanics  on  real  property"  suffi- 
ciently purports  to  charge  tne  property  de- 
scribed in  the  claim.  (Buss  Lumber  and 
Mill  Co.  V.  Garrettson,  87  Cal.  589.) 

246.  The  following  notice  of  mechanics' 
lien  does  not  contain  such  a  description  of 
the  premises  as  the  statute  contemplates: 
''A  dwelling-house,  lately  erected  by  me,  for 
J.  W.  Conner,  situated  on  Bryant  street,  be« 
tween  Second  and  Third  streets,  in  the  city 
of  San  Francisco,  on  lot  No. ."  (Mont- 
rose V.  Conner,  8  Cal.  344.) 

247.  The  fact  that  Conner  owned  no  other 
building  on  that  street  would  not  cure  the 
defect.    (Montrose  v.  Conner,  8  Cal.  344.) 

248.  Where  a  claim  of  lien  stated  that  the 
materials  had  been  furnished  and  used  in  a 
building  which  the  owner  had  caused  to  be 
constructed  "upon  lot  6,  in  block  28,  of 
the  Huber  tract,  said  lot  being  situate  at 
the  southwest  corner  of  Hope  and  Eighth 
streets,"  the  description  is  sufficient,  although 
that  lot  and  block  are  on  the  northeast  corner 
of  the  streets,  and  part  of  the  building  is  on 
lot  7,  it  not  appearing  that  any  other  building 
had  been  erected  by  the  owner  at  the  in- 
tersection of  such  streets  than  the  one  at 
the  northeast  comer.  The  description  of  the 
block  identifies  the  location  of  the  lot,  and  the 
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call  for  the  "southwest "  corner  of  the  streets 
may  be  rejected  as  would  be  a  false  call  in  a 
deed  of  conveyance.  (Willamette  Steam  Mills 
Co.  V.  Kremer,  04  CaL  205.) 

249.  Where  lien  describes  land  around 
buildinff,  on  which  a  lien  is  claimed,  m  these 
words,  with  such  convenient  space  of  land 
around  the  same  as  may  be  required  for  the 
convenient  use  and  occupation  thereof/'  the 
description  is  also  sufficient ;  but  it  is  proper 
for  the  court  by  its  decree  to  define  the 
amount  and  extent  of  the  land  connected 
with  the  building  which  is  properly  subject  to 
the  lien ;  and,  if  the  decree  follows  the  descrip- 
tion in  the  lien,  it  is  doubtful  whether  the 
purchaser  will  acquire  any  land  beyond  that 
covered  by  the  building.  (Tibbetts  v.  Moore, 
23  Cal.  208.) 

Cited  82  Cal.  46. 

250.  Plaintiffs'  mortgagees,  purchasing  the 
property  at  foreclosure,  cannot  object  that  the 
premises  are  not  so  described  in  the  liens  as  to 
pass  title  under  sale  under  foreclosure  of  a  me- 
chanic's lien.  If,  from  insufficient  descrip- 
tion, defendant  ^ot  no  title,  plaintiffs  have 
their  remedy  in  ejectment.  (Gamble  v.  Yoil, 
15  Cal.  507.) 

7.  StatementB  as  to  Matoriah  Furnishod, 

251.  The  notice  of  lien  need  not  give  item- 
ised accounts.  (Jewell  v.  McKay,  82  Cal. 
144.) 

Cited  96  Cal.  387 ;  12  Mont.  528. 

252.  The  notice  of  mechanic's  lien,  filed  in 
the  recorder's  office,  need  not  set  out  the  items 
of  the  account.  Nothing  more  is  required 
than  a  statement  of  the  demand,  showing  its 
amount  and  character.  (Selden  v.  Meeks,  17 
Cal.  128,  cited  43  Cal.  522,  82  Cal.  150,  8  Nev. 
237, 16  Nev.  274;  Brennan  v.  Swasey,  16  Cal. 
140,  cited  17  Cal.  131,  29  Cal.  287,  43  Cal. 
522,  82  Cal.  150,  151,  8  Nev.  237,  16  Nev. 
274.) 

253.  In  a  mechanic's  lien  it  is  not  neces- 
sarv  to  give  the  items  of  the  work  and  mate- 
rials, in  the  statement  of  the  lien  filed, 
where  the  contract  for  the  construction  of  the 
building  is  in  a  sum  in  gross.  (Heston  v. 
Martin,  11  Cal.  41.) 

Cited  29  Cal.  287 ;  43  Cal.  522 ;  82  Cal.  150. 

254.  The  notice  of  a  materialman  claiming 
a  lien  for  materials  furnished  the  contractor 
need  not  state  the  particular  character  of  the 
materials  furnished,  nor  that  the  materials 
were  used  in  constructing  the  building,  and  if 
there  are  several  contractors  the  notice  is  suf- 
ficient if  it  name  one  of  them.  (Davis  v. 
Livingston,  29  Cal  283.) 

Cited  43  Cal.  522, 523;  82  Cal.  150. 

255.  Section  1188  oPthe  Code  of  Civil  Pro- 
cedure applies  only  to  cases  in  which  one 
claim  is  filed  against  two  or  more  separate  and 
distinct  **  buildings,  mining  claims,  or  other 
improvements  owned  by  the  same  person," 
ana  not  to  a  case  where  all  of  the  work  was 
performed  upon  one  and  the  same  piece  of 
property,  although  upon  different  portions  of 
It.  (Dickenson  v.  Bolyer,  55  Cal.  285.) 
Cited  88  Cal.  43. 

256.  The  failure  of  the  claimant  to  specify 
in  his  claim  of  lien  the  amount  of  labor  and 


material  furnished  for  each  bufldlng  menHy 
has  the  effect  to  postpone  his  lien,  and  to  give 
precedence  to  other  specific  liens  upon  each 
building,  and  is  of  no  concern  to  the  owner  of 
the  lot.    (Booth  v.  Pendola,  88  Cal.  36.) 

257.  When  there  is  a  substitution  of  a  new 
contractor,  who  has  simply  stepped  into  the 
shoes  of  the  ori^nal  contractor,  and  has  as- 
sumed all  liabilities,  with  the  knowledge  and 
consent  of  the  owner  of  the  structure,  without 
any  new  contract,  and  who  is  the  only  per- 
son with  whom  the  owner  has  to  settle,  it  is 
not  necessary  for  a  materialman  claiming  a 
lien  to  segregate  the  materials  furnished  to 
each  contractor  in  the  claim  of  lien  filed,  and, 
if  the  proof  segregates  the  amount  furnished 
to  each  of  them,  no  injury  could  possibly  re- 
sult to  the  owner.  (Harmon  v.  San  Fran- 
cisco etc.  R.  R.  Co.,  86  Cal.  617.) 

Cited  23  Or.  151. 

258.  In  a  claim  of  lien  bv  a  materialman  it 
was  stated  that  bricks  of  a  specified  value 
(quantity  or  number  not  stated)  were  fur- 
nished for  the  construction  of  defendants' 
building  between  February  20  and  April  14, 
1877.  In  an  action  to  foreclose  the  lien  the 
complaint  alleged  and  the  court  found  that 
the  plaintiff  commenced  to  deliver  the  bricks 
on  the  6th  of  February,  and  that  the  statement 
of  February  20th  as  the  date  was  a  mistake,  and 
that  between  the  former  date  and  April  14th 
bricks  were  delivered  by  the  plaintiff  to  the 
quantity  and  value  alleged  in  the  complaint. 
Held,  tnat  the  plaintiff  was  entitled  to  recover 
only  for  the  bricks  furnished  between  the 
dates  stated  in  the  claim,  and  that  as  the 
quantity  furnished  between  those  dates  did 
not  appear  from  the  finding,  a  new  trial  was 
necessary.  (Gross  v.  Strelits,  54  Cal.  640.) 
Cited,  1 N.  Dak.  297. 

259.  The  notice  of  lien  need  not  state  the 
value  of  materials  furnished.  (Jewell  v.  Mc- 
Kay, 82  Cal.  144.) 

Cited  96  Cal.  387 ;  12  Mont.  528. 

260.  A  notice  of  claim  of  lien  by  material- 
men which  states  that  the  price  i^rreed  upon 
was  **  the  usual  price,  and  what  said  materials 
were  reasonably  worth  at  their  place  of  busi- 
ness." states,  in  legal  effect,  a  contract  that 
the  materials  were  to  be  paid  for  on  delivery 
at  what  they  were  reasonably  worth.  (Reed 
V.  Norton,  90  Cal.  590.) 

8.  DBsignation  •/  Amount  Duo  With  Crodito  and 

Offooto, 

261.  Section  1188  of  the  Code  of  Civil  Pro- 
cedure, providing  in  effect  that  when  a  claim 
of  lien  18  filed  against  two  or  more  mining 
claims  owned  by  the  same  person,  the  claim- 
ant, in  order  to  gain  priority  over  other  lienors, 
must  designate  the  amount  due  to  him  on 
each  mining  claim,  does  not  apply  to  a  case 
where  the  property  on  which  the  labor  was 
performed  originally  consisted  of  several  min- 
mg  locations  which  had  been  consolidated, 
and  were  owned  and  worked  as  one  mine  hj 
the  person  against  whom  the  lien  is  filed. 
(Tredinnick  v.  Red  Cloud  Consolidated  Min. 
Co.,  72  Cal.  78.) 

Cited  12  Mont.  529;  6  Wash.  193. 

262.  The  notice  of  a  subcontractor  or  ma- 
terialman, given  to  the  employer,  claiming 
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a  lien  under  the  contract  of  the  contractor 
for  labor  done  for,  or  materials  furniflhed  to, 
the  contractor,  ehould  contain  a  statement 
that  the  amount  for  which  the  lien  is  claimed 
is  due  over  and  above  all  payments  and  off- 
sets.    (Davis  Y.  Livingston,  29  Cal.  283.) 

263.  The  words  "  payment  and  offsets '' 
are  substantially  equivalent  in  meaning  to 
the  words  **  credits  and  offsets,''  as  employed 
in  the  fifth  section  of  the  act.  (Preston  v. 
Sonora  Lodge,  39  Cal.  116.) 

9.  KnowMg9  of  Defendant 

264.  It  is  not  necessary  that  the  notice  of  lien 
ehould  state  that  the  owner  of  the  land  had 
knowledge  of  the  work,  etc.  It  is  sufficient  if 
such  knowledge,  etc.,  be  alleged  and  found. 
(Jewell  y.  McKay,  82  Cal.  144.) 

to.  Name  of  Owner,  Employer,  or  Fereon  to  Whom 

Qoode  Furniehed. 

265.  Section  1187  of  the  Code  of  Civil  Pro- 
cedure requires  the  claimant  of  a  mechanic's 
lien  to  state  the  name  of  the  owner  or  reputed 
owner,  if  known,  of  the  property  to  be  charged 
with  the  lien ;  but  if  the  names  are  not  known , 
the  claim  tiled  is  sufficient  under  the  statute 
if  it  is  silent  upon  the  subject.  If  a  claim 
filed  against  the  owner  of  a  house  and  of  a 
leasehold  interest  by  name  states  that  the 
owner  of  the  fee  is  unknown,  the  claim  is  not 
bad  because  not  specifically  stating  that  the 
name  of  the  reputed  owner  of  the  fee  was  not 
known.  (WestClkxast  Lumber  Co.  v.  Newkirk, 
80CaL276.) 

266.  Under  the  Mechanics'  Lien  Law  of  1868, 
it  is  material  that  the  claim  for  the  benefit  of 
the  lien  shall  state  the  name  of  the  owner  or 
reputed  owner  of  the  premises.  (Hicks  v. 
Murry,  48  Cal.  615.) 

Cited  49  Cal.  339. 

267.  An  averment  in  a  claim  for  a  mechan- 
ic's lien  that  a  person  against  whom  the  lien 
is  claimed  **  is  the  owner  and  the  reputed 
owner  of  said  premises,"  is  a  sufficient  com- 
pliance with  the  provisions  of  section  1887  of 
the  Code  of  (Divil  Procedure.  (Arata  v.  Tel- 
lurium etc  Min.  Co.,  65  Cal.  340.) 

268.  A  claim  of  lien  stating  that  a  person 
named  was  the  owner  of  a  lot  of  land  de- 
scribed, and  that  he  entered  into  a  contract 
with  persons  named  to  erect  and  finish  a 
building  on  the  lot,  which  was  completed  at  a 
time  named,  sufficiently  states  that  the  owner 
of  the  lot  was  the  owner  of  the  building,  and 
designates  the  name  of  the  owner  of  the  build- 
ing. (Russ  Lumber  and  Mill  Co.  v.  Garrett- 
son,  87  Cal.  589.) 

269.  The  liens  in  question  stated  that  J.  K. 
Kelly,  J.  0.  Reis,  and  A.  C.  Cor  bet  t  were  the 
names  of  the  owners  who  held  the  legal  title 
to  the  premises,  and  that  G.  S.  Ashmead  was 
in  possession,  and  was  the  name  of  the  reputed 
owner  who  had  the  equitable  title.  Held,  that 
the  name  of  the  owner  was  sufficiently  stated. 
(Harmon  v.  Ashmead,  68  Cal.  321.) 

Cited  96  Cal.  387. 
See  post,  277. 

270.  A  lien  for  materials  furnished  for  a 
building  erected  by  two  tenants  upon  leased 
ground,  filed  against  them  both  as  partners, 


is  not  invalid  because  it  shows  upon  its  face 
that  the  original  charge  was  made  against  one 
of  them  alone,  it  appearing  that  the  claimant 
did  not  know  at  the  time  that  the  other  ten- 
ant was  interested  in  the  building,  or  that 
they  were  copartners,  but  learned  the  facts  in 
the  case  before  the  claim  of  lien  was  filed. 
(West  Coast  Lumber  Co.  v.  Apfield,  86  Cal. 
835.) 

271.  As  matter  of  strict  pleading,  contract 
made  by  agent  should  perhaps  be  alleged  to 
have  been  made  by  the  principal.  But  no 
such  recognition  of  the  maxim  '*  that  which 
is  done  by  another  himself  he  does"  is  requi* 
site  to  the  validity  of  a  notice  under  the  Me- 
chanics' Lien  Law.  (Mclntyre  v.  Trautner, 
63  Cal.  429,  431.) 

272.  The  req  uirement  as  to  stating  the  name 
of  the  i>er8on  by  whom  the  claimant  was  em- 
ployed is  satisfied  if  the  statement  is  sufficient 
to  inform  the  owner  whetner  the  claimant  is 
an  original  or  a  subcontractor.  The  notice  is 
to  be  liberally  construed.  (Malone  v.  Big 
Flat  Gravel  Min.  Co.,  76  Cal.  578.) 

Cited  88  Cal.  151 ;  21  Nev.  245. 

273.  A  claim  of  a  lien  filed  under  the  Me- 
chanics' Lien  Law  of  1867-68  must  state  the 
name  of  the  person  by  whom  the  claimant 
was  employed.  The  lien  can  be  maintained 
only  by  a  substantial  observance  of  the  provi- 
sions of  the  statute.  (Wood  v.  Wrede,  46  CaL 
637.) 

Cited  54  Cal.  221 ;  76  Cal.  585. 

274.  The  clause  in  the  act  of  1868  concern- 
ing mechanics'  liens,  which  requires  the  per- 
son filing  a  claim  for  a  lien  to  state  therein 
the  name  of  the  person  by  whom  he  was  em- 
ployed, is  intended  to  require  the  statement 
of  a  mere  fact,  and  not  of  a  conclusion  of  law. 
(McDonald  v.  Backus,  45  Cal.  262.) 

276.  A  mistake  in  the  christian  name  of  the 
employer,  in  the  notice  of  lien,  does  not  inval- 
idate the  notice  if  it  be  alleged  that  the  in- 
dividual is  the  same  person  mentioned  in  the 
complaint,  and  is  sometimes  known  by  the 
name  stated  in  the  notice.  (Jewell  v.  Mc- 
Kay, 82  Cal.  144.) 

276.  Where  the  notice  of  claim  of  lien  stated 
that  the  materials  were  furnished  to  a  con- 
tractor, and  that  the  claimants  were  em- 
ployed by  both  the  contractor  and  the  owner 
of  tiie  building  to  furnish  them,  and  the  evi- 
dence showed  that  the  owner  alone  originally 
contracted  with  the  claimants  to  furnish  the 
material,  but  that  it  went  into  the  building 
that  the  contractor  was  erecting  for  the 
owner,  and  for  which  he  got  from  the  mate- 
rialmen, and  that  the  contractor  admitted  his 
liability  therefor  by  giving  orders  for  part  pay- 
ment drawn  on  the  owner,  which  were  paid, 
the  variance  between  the  claim  of  lien  and 
contract  proved  is  immaterial,  and  cannot  in- 
jure the  owner.  (Reed  v.  Norton,  90  Cal. 
590.) 

277.  The  claim  for  a  lien  filed  with  the 
county  recorder,  under  the  act  of  1868,  must 
state  the  name  of  the  person  to  whom  the 
materials  were  furnished,  and  the  name  of 
the  owner  or  reputed  owner  of  the  premises. 
(Phelps  V.  Maxwell's  Creek  G.  Al.  Ck>.,  49 
Cal.  337.) 
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278.  Where  the  notice  of  lien  states  that  the 
materials  were  furnished  to  A.  &  Co.,  when 
in  fact  they  were  famished  to  A.,  this  does 
not  invalidate  the  lien,  for  the  material  fact 
is  whether  the  matenals  were  famished  for 
and  used  in  the  constmction  of  the  hailding 
on  which  the  lien  is  claimed,  (Tibbetts  y. 
Moore,  23  Gal.  208.) 

279.  A  statement  in  the  daimof  lien  that 
the  claimant  famished  the  materials  nnder  a 
contract  with  the  contractors  named,  by 
which  they  agreed  to  pay  the  market  value 
thereof  at  the  date  of  delivery  in  cash,  and 
showing  the  whole  value  of  the  materials 
furnished  and  balance  unpaid,  sufficiently 
shows  the  names  of  the  persons  to  whom  the 
materials  were  furnishea  and  the  terms  of  the 
contract.  (Russ  Lumber  and  Mill  Co.  v. 
Garrettson,  87  Cai.  589.) 

280.  A  claim  of  lien  for  materials  furnished 
must  state  the  facts  required  by  the  statute, 
but  need  not  state  what  relation  the  person  to 
whom  they  were  furnished  bore  to  the  owner, 
or  whether  he  had  authority  to  bind  the 
owner,  or  to  entitle  the  materialman  to  a 
lien.  Where  the  claim  for  a  lien  states  that 
the  material  was  furnished  to  a  contractor  or 
subcontractor,  naming  him,  the  claimant 
may  upon  foreclosure  of  the  lien  aver  facts 
showing  that  the  contract  with  the  owner  was 
void,  and  that  he  is  deemed  under  the  statute 
to  have  furnished  the  materials  to  the  owner, 
and  there  is  no  material  variance  between 
the  claim  of  lien  and  such  averments.  (Da vies 
Henderson  Lumber  Co.  v.  Grottschalk,  81  Cal. 
641.) 

Cited  90  Cal.  698. 

Where  there  are  several  contractors.  See 
ante,  254. 

//.  Mature  of  A/t9ration9, 

281.  The  notice  of  lien  need  not  state  the 
nature  of  the  alterations,  or  whether  each 
person  performed  a  separate  alteration. 
(Jewell  V.  McKay,  82  Cal.  144.) 

12.  Statement  of  Contract;  ¥ariance. 

282.  If  the  contract  is  that  the  contractor 
shall  furnish  so  much  labor,  and  receive  a 
certain  sum  per  man,  the  liability  being 
directly  to  the  contractor,  he  has  a  lien  for 
the  sum  due,  and  the  notice  of  lien  properly 
states  the  contract  as  beine  with  such  con- 
tractor, instead  of  with  the  laborers  individu- 
slly ;  otherwise,  if  such  contractor  simply  acts 
the  part  of  an  employment  office.  (Malone  v. 
Big  Flat  Gravel  Min.  Co.,  76  Cal.  578.) 

283.  The  action  was  brought  to  enforce  a 
mecbanic's  lien.  The  claim  hied  was  objected 
to  on  the  ground  that  it  did  not  state  the 
time  given  as  required  by  the  statute.  It  pur- 
ported, however,  to  state  the  terms  and  condi- 
tions of  the  contract,  and  it  did  not  appear  that 
there  was  any  express  agreement  as  to  time. 
Held,  that  the  objection  could  not  be  sus- 
tained.    ( Hills  V.  Ohlig,  63  Cal.  104.) 

Cited  72  Cal.  80;  82  Cal.  152;  87  Cal.  595. 

284.  In  stating  the  terms,  time  given,  and 
conditions  of  the  contract,  the  notice  of  lien 
mav  confine  itself  to  what  is  expressly  agreed, 
and  need  not  state  what  is  implied  by  law. 
Nor  is  it  necessary  to  state  facts  showing  the 


performance  of  the  contract,  or  any  thing 
subsequent   to  or  outside   of   the  oontracL 
(Jewell  V.  McKay,  82  Cal.  144.) 
Cited  87 Cal.  595;  88  Cal.  151;  90  CaL  607; 
96  Cal.  887 ;  12  Mont.  528. 

285.  A  notice  of  lien  which  states  that  it 
was  agreed  that  the  price  of  all  materials  fur- 
nishedf  by  the  materialmen  should  be  due  on 
the  delivery  of  the  same,  sufficiently  states  the 
trarms  and  conditions  of  the  contract.  (Cohn 
v.  Wright,  89  Cal.  86.) 

286.  The  notices  of  lien  in  question  in  this 
case  were  filed  in  time,  and  sufficiently  set 
forth  the'  contracts  upon  which  they  were 
founded,  and  the  parties  between  whom  they 
were  made,  as  well  as  the  character  and 
quality  of  the  materitds  furnished.  (Ger^ 
mania  Building  and  Loan  Assn.  v.  Wagner, 
61  Cal.  349.) 

287.  Under  section  1187  of  the  Code  of 
Civil  Procedure  a  claim  of  lien  for  labor  per- 
formed on  a  mining  claim  which  states  the 
kind  and  number  of  da]^8  of  labor,  with 
the  dates  between  which  it  was  jterformed, 
the  price  agreed  to  be  paid  therefor  per  day, 
and  the  aggregate  amount  due,  and  that  "  the 
terms  of  payment  for  said  labor  were  cash 
as  soon  as  said  labor  was  performed,"  suffi- 
ciently shows  the  terms,  time  given^  and 
conditions  of  the  contract.  (TrMinnick  v. 
Bed  Cloud  ConsolMated  Min.  Co.,  72  Cal.  78.) 
Cited  87  Cal.  595;  88  Cal.  151 :  89  Cal.  89;  94 

Cal.  210;  12  Mont.  529;  6  Wash.  193. 

288.  The  claim  of  lien  in  this  case,  in  stating 
the  terms,  time  given,  and  conditions  of  the 
contract,  used  the  words  ''  cash  upon  demand, 
in  gold  coin  of  the  United  States."  Held,  a 
suMtantial  compliance  with  the  requirements 
of  the  statute.  (Blackman  v.  Marsicano,  61 
Cal.  638.) 

Cited  72  Cal.  80. 

289.  An  omission  to  state  in  the  claim  the 
terms,  time  given,  and  conditions  of  the  con- 
tract under  which  the  work  is  done  or  the 
material  furnished,  or  to  state  the  name  of 
the  owner  or  reputed  owner,  is  fatal.  (Hooper 
V,  Flood,  54  Cal.  218.) 

Cited  89  Cal.  89;  2  Idaho,  1167;  18  Nev.  215; 
1  N.  Dak.  297 ;  distinguished  61  Cal.  640. 

Statement  of  terms  of  contract.  See  ante, 
279. 

290.  A  complaint  upon  foreclosure  of  a  sub- 
contractor's lien  which  describes  the  notice 
of  lien  as  stating  that  the  claimant  entered 
into  a  contract  with  the  original  contractors, 
under  and  by  virtue  of  which  he  was  to  do  all 
painting,  staining,  varnishing,  and  tinting, 
and  to  furnish  all  necessary  materials,  as 
specified  in  the  plans  and  specifications  of 
the  buildings,  is  not  fatally  defective,  as 
against  a  general  demurrer  to  the  complaint, 
because  the  notice  does  not  set  forth  the 
plans  and  specifications  of  the  original  con- 
tract in  regard  to  the  painting.  (Slight  v. 
Patton,  96  Cal.  384.) 

291.  A  notice  of  lien  of  a  materialman 
which  refers  to  the  contract  between  the  con- 
tractor and  the  owner  of  the  building  for  the 
terms  of  making  payments  to  the  material- 
man, which  were  to  be  made  at  the  time 
when  payments  become  due  the  contractor,  is 
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not  invalidated  because  it  does  not  repeat  the 
provisions  of  the  contract  on  that  subject, 
where  the  contract,  being  for  more  than  one 
thousand  dollars,  has  been  duly  recorded, 
and  the  terms  of  payment  can  be  ascertainea 
therefrom.  (San  Diego  Lumber  Co.  y.  Wool- 
dredge,  90  Cal.  674.) 

202.  The  contract  stated  in  the  notice  of 
lien  must  be  the  same  in  all  essentials  as  the 
contract  stated  in  the  complaint.  It  is  a 
fatal   variance    if   the   complaint   is   on    a 

Suantum  meruit,  and  the  contract  stated  in 
he  notice  is  for  a  fixed  price.    (Malone  v. 
Big  Flat  Gravel  Min.  Co.,  76  Cal.  678.) 

298.  A  finding  that  a  notice  of  claim  of 
lien  filed  by  a  materialman  was  **  in  due 
form  as  required  by  law"  is  not  sustained  by 
the  evidence,  where  the  notice  stated  that 
the  materials  were  to  be  paid  for  on  the 
basis  of  what  they  were  reasonably  worth, 
and  the  evidence  shows  that  part  of  them 
were  furnished  at  an  agreed  price,  and  the 
remainder  without  any  agreement  as  to  price, 
thouffh  it  is  testified  that  they  were  all  rea- 
sonably worth  the  amount  charged ;  nor  does 
such  evidence  sustain  a  finding  of  an  agree- 
ment to  pay  for  them  all,  at  what  they  were 
reasonably  worth.  (Reed  v.  Norton,  90  Cal. 
690.) 

294.  Where  a  notice  of  daim  of  lien  stated 
that  the  agreement  between  the  claimant  and 
the  owner  of  the  building  was,  that  the  claim- 
ant *'  was  to  be  paid  for  the  labor  done  and 
furnished  at  what  it  was  reasonably  worth, 
to  be  paid  for  when  the  work  ceased,"  and 
the  evidence  showed  that  the  claimant  had 
an  express  contract  to  do  the  work  for  a  speci- 
fied sum,  and  that  he  did  a  portion  of  it,  and 
stopped  because  the  owner  refused  to  pay 
him,  the  variance  between  the  notice  of  Hen 
and  the  actual  contract  proved  is  fatal.  ( Reed 
V.  Norton,  90  Cal.  690.) 

296.  Where  the  complaint  in  an  action  to 
enforce  a  mechanic's  lien  alleges  a  contract 
to  furnish  the  material  and  erect  a  certain 
specified  building  for  the  defendant,  and  the 
notice  of  lien  leaves  it  uncertain  whether  the 
contract  was  to  erect  and  furnish  materials 
for  one  building  or  two,  and  the  evidence 
shows  that  the  real  contract  and  the  work 
actually  performed  was  to  raise  up,  move 
back,  and  repair  two  houses,  and  furnish 
material  therefor,  there  is  a  material  variance 
between  the  proof  and  the  pleading  and  notice 
of  lien,  in  reference  to  the  contract,  and  a 
decision  sustaining  the  lien  is  not  supported 
by  the  evidence.  (Eaton  v.  Malatesta,  92  Cal. 
76.) 

Variance  between  claim  and  pleading.  See 
poet,  XVII,  6. 

Variance  between  name  of  employer  and 
contract.    See  ante,  276. 

f3.  Mistakes  in,  and  Reformation  of, 

296.  A  mere  mistake  in  the  use  of  a  word 
in  a  claim  filed  to  secure  a  mechanic's  lien 
will  not  vitiate  it,  but  the  court  will  insert  the 
word  intended  to  be  used.  (McDonald  v. 
Backus,  46  Cal.  262.) 

297.  A  claim  of  lien  is  not  an  instrument  in 
the  nature  of  a  written  contract,  to  be  re- 
formed by  a  court  of  equity  in  appropriate 


cases,  but  it  is  a  prerequisite  to  the  mainte- 
nance of  a  proceeding  which  gives  a  plaintiff 
an  extraordinary  remedy,  to  secure  the  bene- 
fit of  which  he  must  comply  with  the  terms  of 
the  statute.    (Goss  v.  Strelitz,  64  Cal.  640.) 

Mistake  in  description,  rejection  of  false 
call.    See  ante,  248. 

Mistake  in  statement  of  date  of  delivery  of 
materials.    See  ante,  268. 

Mistake  in  name  of  person  to  whom  goods 
furnished.    See  ante,  278. 

Mistake  in  name  of  employer.  See  ante, 
276. 

Mistake  in  date  of  completion.  See  ante, 
212. 

14.  Excessive  Ciaim,  Fa/so  Statements  in. 

298.  A  lien  for  labor  or  material  under  the 
lien  act  of  1862  will  not  be  rejected  because 
it  was  filed  in  the  recorder's  office  for  too 
much,  unless  it  appears  that  it  was  a  will- 
fully false  claim.  (Barber  v.  Reynolds,  44 
Cal.  619.) 

Cited  86  Cal.  622. 

299.  The  bare  fact  that  a  materialman  has 
filed  a  lien  for  too  much  material,  or  has  set 
too  high  a  price  on  it,  will  not,  in  the  absence 
of  ffaud,  defeat  his  right  to  recover  for  the 
value  of  so  much  material  as  was  actually 
used  in  the  structure  upon  which  the  lien  is 
claimed .  (Harmon  v.  San  Francisco  etc.  R.  R. 
Co.,  86  Cal.  617.) 

Cited  86  Cal.  623 ;  28  Or.  161. 

300.  If  the  labor  has  a  legitfmate  connection 
with  the  working  of  the  mine,  it  is  sufficient. 
A  claim  for  too  much  does  not  vitiate  the  hen 
for  what  is  due.  (Malone  v.  Big  Flat  Gravel 
Min.  Co..  76  Cal.  678.) 

Cited  83  Cal.  372. 

301.  The  fact  that  a  claim  of  lien  was  in 
part  for  articles  not  the  subject  of  lien  will 
not  vitiate  the  claim  if  it  was  not  willfully 
false,  and  the  court  should  permit  the  claim- 
ant, by  proof,  to  make  the  necessary  segrega- 
tion, throw  out  the  value  of  such  articles,  and 
declare  a  lien  for  the  remainder.  (Gordon 
Hardware  Co.  v.  San  Francisco  etc.  R.  R.  (3o., 
86  Cal.  623.) 

302.  Section  1202  of  the  Code  of  Civil  Pro- 
cedure, which  provides  that  any  person  who 
shall  willfully  give  a  false  notice  of  his  claim 
to  the  owner  under  the  provisions  of  section 
1184,  or  who  shall  willfully  include  in  his 
claim  filed  under  section  1187  work  or  mate- 
rials not  performed  upon  or  furnished  for  the 

groperty  described  in  the  claim,  shall  forfeit 
is  lien,  is  penal  in  its  character,  and  not 
only  must  be  strictl}^  construed,  but  the  evi- 
dence under  which  it  is  invoked  should  be 
clear  and  convincing  that  the  violation  was 
willful  and  intentional.  (Schallert-Granahl 
Lumber  Co.  v.  Neal,  91  Cal.  862.) 

303.  The  notice  of  claim  referred  to  in  sec- 
tion 1202  of  the  Code  of  Civil  Procedure, 
which,  when  willfully  false,  is  ground  for  a  for- 
feiture, is  not  the  notice  of  lien  reouired  to  be 
filed  by  the  claimant.  (Schallert-Gruiahl 
Lumber  Co.  v.  Neal,  91  Cal.  362.) 

304.  A  motion  for  a  nonsuit  of  a  claimant's 
suit  to  enforce  a  lien  upon  the  ground  that 
**  he  knowingly  and  willfully  filed  a  notice  of 
lien  for  more  than  he  was  entitled  to,  and 
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Bought  in  the  action  to  recoYer  an  amount  in 
excess  of  the  amount  actually  due,"  does  not 
state  any  grounds  of  forfeiture  specified  by 
section  1202  of  the  code.  (Schallert-Ganahl 
Lumber  Co.  v.  Neal,  91  Cal.  302.) 

IS.  Filing,  ¥6ri1leatioii  and  Signing. 

805.  The  sufficiency  of  the  evidence  to  show 
the  filing,  recording,  and  verification  of  the 
notice  of  lien  will  not  be  questioned  on  appeal 
when  the  statement  of  the  case,  after  setting 
out  the  notice,  recites  that  it  was  duly  sworn 
to,  and  shows  an  indorsement  by  the  recorder 
of  its  recordation.  (Silvester  v.  Coe  Quartz 
Mine  Co.,  80  Cal.  510.) 

306.  It  is  not  necessary  that  the  verification 
of  a  claim  for  a  mechanic's  lien  shall  state 
that  the  same  is  true  of  the  affiant's  **own 
knowledge."  It  is  sufficient  if  it  state  that 
it  "is  true."  (Arata  v.  Tellurium  etc.  Min. 
Co.,  65  Cal.  340.) 

Cited  90  Cal.  602. 

307.  The  verification  to  a  claim  of  lien  is 
sufficient  if  it  states  that  the  claim  is  true, 
and  it  need  not  set  out  the  particulars  con- 
tained in  the  body  of  the  claim.  (Reed  v. 
Norton,  90  Cal.  590.) 

808.  A  claim  of  lien  was  subscribed  "Will- 
iams <fe  Whitmore,"  and  immediately  follow- 
ing the  signature  was  a  verification  which 

commenced  thus:   " ,  being  duly  sworn, 

deposes  and  says  that  he  is  one  of  the  persons 
named  as  Williajps  &  Whitmore  in  the  lore- 
going  claim  of  hen,"  etc.,  and  which  was 
signed  by  "A.  C.  Williams,"  and  attested  as 
bavins  been  subscribed  and  sworn  to  before 
an  authorized  officer.  Held,  that  the  verifica- 
tion shows  who  was  sworn,  and  is  sufficient. 
(San  Diego  Lumber  Co.  v.  Wooldredge,  90 
Cal.  574.)  ^  ' 

309.  If  the  person  who  claims  a  mechanic's 
hen  under  the  act  of  1868  signs  the  verifica- 
tion attached  to  the  claim  J  this  is  a  sufficient 
signing  of  the  claim  withm  the  intent  of  the 
act.    (Hicks  v.  Murray,  43  Cal.  515.) 

XTII.  Enforeement  of» 

/.  Action,  How  and  When  Commenced. 

310.  To  enforce  a  lien  under  the  act  of  May 
17,  1861,  for  securing  the  liens  of  mechanics 
and  others,  no  complaint  need  be  filed  or 
summons  iRSued ;  but  in  lieu  thereof  a  peti- 
tion is  filed,  and  the  clerk  issues  a  notice, 
which  is  published.  (Van  Winkle  v.  Stow,  23 
Cal.  457.) 

311.  Action  to  foreclose  mechanics'  liens 
must  be  commenced  within  ninety  days  after 
the  liens  are  filed,  notwithstanding  the  insol- 
vency of  the  debtor.  A  debt  so  secured  is  not 
provable  under  the  Insolvency  Act,  and  the 
commencement  of  foreclosure  proceedings  are 
not  stayed  by  any  of  its  provisions.  (Brad- 
ford V.  Dorsey,  63  Cal.  122.) 

312.  Where  a  civil  engineer's  lien  for  work 
done  for  the  defendants  in  the  construction  of 
a  canal  or  ditch  was  filed  in  the  recorder's 
office  of  the  county  where  the  ditch  is  located, 
on  the  sixth  day  of  May,  1856,  and  suit  was 
not  commenced  to  enforce  the  lien  until  the 
twenty-sixth  day  of  January,  1857,  held,  that 
the  time  fixed  by  statute  for  the  enforcement 


of  the  lien  had  expired  before  the  commence- 
ment of  the  suit,  and  that  the  plaintiff  wis 
not  entitled  to  a  judgment  giving  a  lien  upon 
the  property,  ((jrreen  v.  Jackson  Water  Co.. 
lOCSil.  374.)  * 

818.  In  an  action  by  several  plaintifh  (un- 
der section  1195  of  the  Code  of  Civil  Proced- 
ure) to  foreclose  separate  mechanics'  liens,  it 
was  allesed,  with  reference  to  each  cause  of 
action,  that  the  defendant  promised  to  pay 
the  a^^reed  amount  "upon  tne  completion  of 
the  building" ;  and  also  that  at  the  time  of  the 
commencement  of  this  action  the  building 
was  not  completed.  Held,  there  can  be  no 
foreclosure  of  a  lien  until  the  debt  for  which 
the  lien  is  made  and  held  as  security  has  be- 
come payable.  (Harmon  v.  Ashmead,  60 Cal. 
439. ) 
Cited  96  Cal.  387. 

Time  to  bring  suit,  intervention  in  action. 
See  post,  XVII,  3. 

2.  Jun'Bdiction  Over. 

314.  County  court  has  no  jurisdiction  to 
enforce  a  mechanic's  lien  where  the  amount 
in  controversy  exceeds  two  hundred  dollan. 
(Brock  V.  Herrick,  5  Cal.  279.) 

Cited  9  Cal.  146;  23  Cal.  147 ;  8  Nev.  181. 

315.  The  law  of  1861,  giving  to  county  courts 
jurisdiction  to  enforce  mechanics'  liens,  is  not 
unconstitutional.  (McNiel  v.  Borland.  23  CaL 
144.) 

316.  The  proceeding  to  enforce  a  mechanic's 
lien  under  the  law  of  1861  is  a  special  case, 
within  the  proper  meaning  of  that  term  as 
used  in  the  constitution,  of  which  the  lesislar 


ture  might  properly  give  jurisdiction  to  the 

ty  courts.    (MiKie' 
144.) 


county  courts.    (McNiel  v.  Borland,  23  (id. 

144.) 

Cited  23  Cal.  458 ;  10  Nev.  441. 

3.  Notice  to  Appear  and  intervention. 

317.  A  suit  to  enforce  a  particular  lien 
under  the  act  is  a  proceeding  to  enforce  all 
the  liens  against  the  property.  And  an  inter- 
vention in  a  suit  already  pending,  if  filed 
within  the  six  months,  is  as  much  a  compli- 
ance with  the  act  as  an  original  suit.  (Man 
V.  McKay,  14  Cal.  127.) 

Cited  56  Cal.  587 ;  6  Nev.  290. 

318.  The  liens,  which  by  the  act  of  April  19, 
1826,  entitled* 'An  act  for  securing  liens  to 
mechanics  and  others,"  are  required  to  be 
exhibited  aq4  proved,  upon  publication  of 
notice  in  some  newspaper  of  the  county,  or 
be  deemed  waived,  are  liens  arising  under 
that  act,  and  do  not  apply  to  other  liens. 
(Whitney  v.  Higgins,  10  Cal.  547.) 

319.  When  a  mechanic  or  materialman 
commences  proceedings  to  foreclose  a  lien, 
and  publishes  notice  in  accordance  with  the 
statute  for  all  persons  holding  and  claiming 
liens  to  appear  in  court  and  exhibit  the  same 
with  their  proofs,  the  exhibit  of  proofs  of 
liens  by  lienholders,  coming  in  under  the 
notice,  is  not  governed  by  the  sections  of  the 
Practice  Act  relating  to  interventions,  and 
the  papers  filed  bv  them  are  not  governed  b^ 
the  strict  rules  relating  to  pleadings  in  ordi- 
nary actions.  (Tibbetts  v.  Moore,  23  CaL  206.) 
Cited  8  Col.  264. 
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Admitting  prior  mortgagee  to  defend.  See 
post,  S28. 

Mortgagor,  risht  to  intervene  in  suit  to 
forecloae.    See  Litervention,  8. 

4.  Partiea, 

820.  Materialmen  and  mechanics  who  are 
entitled  to  a  lien  on  a  huilding,  but  whose 
claims  are  several  withoat  any  commimity  of 
interest  in  the  claims  themselves,  may,  under 
the  statute,  join  as  plaintiffs  in  an  e<iuitable 
action  to  establish  and  enforce  their  liens. 
(Barber  v.  Revnolds,  33  Cal.  497.) 
Cited  44  Cal.  532. 

Several  parties  furnishing  materials  may 
unite.    See  poet,  XYII,  6. 

321.  While  the  contractors  are  proper  par- 
ties to  an  action  by  materialmen  to  enforce 
their  liens,  they  are  not  necessary  parties, 
and  the  owner  of  the  property  cannot  com- 
plain upon  appeal  because  tney  were  not 
joined  as  codefendants  where  he  has  not 
asked  the  trial  court  for  an  order  to  have 
them  so  joined.  ( Yancy  v.  Morton,  94  Cal.  558. ) 

822.  The  contractor  is  not  a  necessary  party 
to  an  action  by  a  materialman  to  enforce  his 
lien  aeainst  the  owner  of  premiums  for  mate- 
rials furnished  the  contractor,  so  far  as  the 
rights  of  the  owner  of  the  building  are  con- 
cerned; and  an  amendment  by  the  plaintiff 
to  his  complaint,  making  the  contractor  a 
party,  after  the  statutory  time  for  commenc- 
mg  the  action  has  passed,  cannot  prejudice 
the  owner  of  the  premises.  (Green  v.  Clifford , 
94  Cal.  49.) 

323.  A  contractor  is  not  a  necessary  party 
to  an  action  to  enforce  Mens  for  labor  ana 
materials  furnished  after  the  abandonment 
by  the  contractor  of  his  contract.  (Green  v. 
Clifford,  94  Cal.  49.) 

824.  It  is  proper,  in  an  action  to  foreclose  a 
lien  upon  a  structure  in  favor  of  a  laborer  or 
materialman,  to  make  both  the  owner  and 
the  original  contractor  parties  defendant,  and 
to  unite  a  personal  action  against  the  con- 
tractor with  the  foreclosure  suit  against  the 
owner  in  order  to  prevent  multiplicity  of  suits. 
A  judgment  may  be  docketed  against  the 
contractor  for  such  deficiency  as  he  may  be 

Sersonally  liable  for.  All  persons  claiming 
ens  should  be  made  parties,  and  the  con- 
tractor is  a  necessary  party  to  a  full  and 
complete  determination  of  the  matters  in 
controversy.  (Giant  Powder  Co.  v.  San  Diego 
Flume  Co.,  78  Cal.  193.) 

825.  In  an  action  to  foreclose  a  mechanic-s 
lien  a  contractor  or  subcontractor  is  a  proper 
party ;  but  a  mere  agent,  through  whom  pur- 
chases were  made  by  the  owner  is  not.  Ac- 
cording! v,  in  such  an  action  against  F.  and  I., 
where  the  complaint  alleged  that  the  mate- 
rials were  furnished  to  the  former  as  the  agent 
of  the  latter,  held,  that  the  court  below  erred 
in  overruling  a  demurrer  for  misjoinder  of 
parties,  and  that  the  error  was  not  cured  by 
the  subsequent  finding  of  the  court  that  the 
materials  were  furnished  to  F.  as  a  contractor, 
and  not  as  a  mere  agent.  (Hooper  v.  Flood, 
54  Cal.  218.) 

326.  Where  two  tenants  as  copartners  have 
erected  a  building  upon  leased  land,  and  one 
of  them  has  died  before  the  bringing  in  of  an 


action  to  foreclose  a  lien  in  favor  of  those  who 
furnished  material  for  the  building,  where 
no  judgment  is  sought  against  the  estate  of  the 
deceased  partner,  it  is  not  error  to  refuse  to 
continue  the  case  and  make  the  executor  of 
the  deceased  partner  a  party,  as  the  surviving 
partner  is  fully  authorized  to  defend  for  the 
^urtnership  interest.  (West  Coast  Lumber 
Co.  V.  Apfield,  86  Cal.  335.) 

327.  If  a  mechanic,  in  his  claim  filed  under 
the  act  of  1868  to  obtain  a  lien,  states  the 
name  of  the  person  by  whom  he  was  em- 
ployed, and  it  turns  out  that  such  person  was 
a  member  of  a  firm  and  employed  him  on 
behalf  of  the  firm,  the  mechanic,  in  an  action 
to  foreclose  the  lien,  may  and  should  make  all 
the  members  of  the  firm  defendants,  notwith- 
standing the  name  only  of  the  one  by  whom 
he  was  employed  appears  in  the  claim  filed 
with  the  recorder.  (McDonald  v.  Backus,  45 
Cal.  262.) 

Cited  76  Cal.  584. 

328.  Where  a  materialman  institutes  pro- 
ceedings to  enforce  a  lien,  a  prior  mortgagee  of 
the  premises  on  which  the  building  has  been 
erected  will,  on  his  application,  be  admitted 
as  defendant  to  contest  the  plaintiff's  claim. 
(Walker  V.  Hauss-Hijo,  1  Cal.  183.) 

Owner,  when  improperly  made  a  party. 
See  ante,  149. 

Judgment,  effect  of  on  one  not  a  party  who 
answers.    See  post,  387. 

5.  P/eadinga, 

329.  If  the  contract  continues  executory,  or 
the  mode  of  payment  is  other  than  in  money, 
the  plaintiff  must  declare  specially ;  but  if  the 
contract  is  fully  executed  on  the  part  of  the 
plaintiff,  and  payment  was  to  be  in  money, 
the  plaintiff  may  elect  either  to  declare  spe- 
cially or  upon  the  common  counts,  though 
the  common  counts  cannot  be  used  until  a 
term  of  credit  given  has  expired.  The  com- 
mon counts  may  be  used  if  the  contract  has 
been  partly  performed,  and  then  extinguished 
by  consent  or  by  acts  of  the  defendant  givine 
plaintiff  liberty  to  treat  it  as  at  an  end.  If 
the  defendant  has  accepted  and  enjoyed  the 
benefits  of  what  was  done  und^r  a  special 
agreement,  which  was  departed  from,  and  not 
done  in  the  stipulated  time  or  manner,  the 
plaintiff  cannot  recover  upon  the  contract, 
but  may  recover  the  reasonable  value  of  the 
benefit  to  the  defendant.  (Castagnino  v. 
Balletta,  82  Cal.  250.) 

330.  Where  a  plaintiff,  in  an  action  to  en- 
force mechanics'  liens,  is  also  the  assignee  of 
several  other  lienholders,  it  is  necessary  to 
state  the  cause  of  action  upon  each  lien  in  a 
separate  count;  but  where  the  first  count  ia 
divided  into  paragraphs  designated  by  Roman 
numerals,  and  each  subsequent  count  com- 
mences with  a  reference  to  paragraph  I  of  the 
first  count,  which  contains  averments  neces- 
sary to  each  count,  as  to  the  land  on  which 
the  building  was  erected,  and  such  paragraph 
is  expressly  made  by  the  reference  a  part  of 
the  cause  of  action  stated  in  each  subsequent 
count  as  if  incorporated  therein,  the  judgment 
will  not  be  reversed  because  such  paragraph 
was  not  written  in  full  in  each  of  the  counts. 
(Green  v.  Clifford,  94  Cal.  49.) 
Cited  94  Cal.  560. 
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331.  Where  eeveral  mechanics'  liens  are 
united  in  one  complaint,  and  there  is  a  dis- 
tinct statement  of  the  facts  as  to  each  lien, 
there  is  a  sufficient  separate  statement  of  each 
cause  of  action,  though  they  are  not  num- 
bered or  otherwise  formally  designated. 
(Booth  y.  Pendola,  88  Cal.  36.) 

832.  Where  the  right  of  a  person  depends 
upon  his  doing  a  particular  thing  within  a 
definite  number  of  da^s  after  a  certain  event, 
it  is  necessary  for  him  to  allege  and  prove 
that  the  acts  were  performed  within  the  time 
required  by  law.  (Cohn  v.  Wright,  89  Cal. 
86.) 
Cited  99  Cal.  490. 

333.  An  allegation  in  the  complaint  that 
in  his  claim  filed  under  the  Mechanics'  Lien 
Law,  the  plaintiff  described  the  premises  as 
those  purchased  and  occupied  by  M.,  is  not  a 
sufficient  averment  of  the  ownership  of  M., 
because  it  is  not  an  averment  in  the  com- 
plaint that  M.  owned  the  property,  but  an 
averment  that  the  plaintiff  has  stated  in  his 
claim  that  M.  own^  the  property,  and  does 
not  aver  who  owned  the  premises  at  the  com- 
mencement of  the  action.  (Hicks  v.  Murray, 
43  Cal.  615.) 

334.  The  contents  of  the  claim  of  lien  may 
be  pleaded  by  attaching  a  copy  thereof  to  the 
complaint,  and  making  it  a  part  thereof  by 
apt  reference.  (Russ  Lumber  and  Mill  Co.  v. 
Garrettson,  87  Cal.  589.) 

335.  A  complaint  alleging  that  materials 
were  furnished  by  the  plaintiff  for  the  con- 
struction of  a  building  at  the  request  of 
contractors  named,  and  stating  in  general 
terms  the  kind  and  total  price  of  the  ma- 
terials, and  that  the  plaintin  gave  the  owner 
a  written  notice  that  it  had  amed  to  furnish 
the  materials  '*as  aforesaid,"  sufficiently 
shows  the  contents  of  the  notice  to  meet  the 
requirements  of  section  1184  of  the  Code  of 
Civil  Procedure.  (Russ  Lumber  and  Mill 
Co.  V.  Garrettson,  87  Cal.  589.) 

336.  A  complaint  foreclosing  a  mechanic's 
lien  sufficiently  avers  notice  to  the  owner  of 
the  land  of  the  construction  of  the  building 
if  it  allies  that  the  building  was  constructed 
upon  said  land  with  the  knowledge  of  each  of 
said  defendants,  the  owner  of  the  land  being 
one  of  the  defendants.  It  is  not  necessary 
that  the  complaint  should  aver  that  the 
owner  did  not  give  notice  that  he  would  not 
be  responsible  for  the  construction  of  the 
building,  such  notice,  if  ^ven  under  section 
1192  of  the  Ckxle  of  Civil  Procedure,  being 
matter  of  defense  to  be  set  up  by  defendant. 
(West  Coast  Lumber  Co.  v.  Newkirk,  80  Cal. 
275.) 

337.  An  allegation  in  the  complaint  of  fore- 
closure that  .the  claimants  sold  and  delivered 
to  the  owner  of  the  building  "  certain  hard- 
ware and  building  material  to  be  used  in  the 
erection  and  construction  of  said  building, 
and  affixed  and  attached  thereto,"  is,  in  the 
absence  of  a  special  demurrer,  a  sufficient 
allegation  that  tne  materials  were  used  in  the 
building  to  support  a  finding  to  that  effect. 
(Reed  v.  Norton,  90  Cal.  690.) 

Complaint  must  show  that  materials  were 
used  in  the  building.    See  ante,  XII. 


338.  In  an  action  b^  a  materialman  to  fore- 
close a  lien  ander  sections  1183  and  1 184  of  the 
Code  of  Civil  Prooedore,  where  the  claimants 
sue  for  the  value  of  the  materials  furnished 
at  the  special  instance  and  request  of  the 
owner  of  the  building,  the  contract  with  the 
original  contractors  being  void,  it  is  not  neo 
essary  that  the  complaint  should  set  out  the 
original  oontnCct  and  allege  its  invalidity,  but 
the  plaintiff  may  show  such  matters  in  evi- 
dence.   (Yancy  V.Morton,  94  Cal.  558.) 

339.  Allegation  and  finding  as  to  valaeof 
labor  done  and  materials  funiished  to  acon- 
tractor  for  the  erection  of  buildings  under 
void  unrecorded  oontracto  is  essential  to 
support  a  judgment  of  foreclosure  of  a  lien 
therefor,  and  it  is  not  sufficient  to  allege 
merely  what  amounte  the  contractor  agreed 
to  pay  for  the  labor  and  materials  furnished 
for  each  building.  (Booth  v.  Pendola,  88  Cal. 
36.) 

340.  In  an  action  to  foreclose  a  miner's 
lien  an  allegation  that  the  defendant,  for 
whom  the  plaintiff  performed  the  services  for 
which  the  lien  was  filed,  has  paid  to  the 
plaintiff  no  part  of  the  amount  due  therefor, 
and  that  the  same  is  now  due  and  owing  to 
the  plaintiff  from  the  defendant,  is  a  suffi- 
cient averment  of  nonpayment  in  the  ab- 
sence of  a  demurrer.  (Palmer  v.  TJncas  Min. 
Co.,  70  Cal.  614;  Holm  v.  Uncas  Min.  Co.,  70 
Cal.  614.) 

Allegations  in  complaint  that  there  are 
sums  due  to  the  original  contractor.  See 
ante,  XIV. 

341.  The  avermente  of  the  complaint,  and 
the  finding  as  to  the  lien  and  the  notice  of 
lien  in  this  case,  held  to  be  sufficient.  (Bari- 
lari  V.  Ferrea,  59  Cal.  1.) 

Cited  82  Cal.  657. 

342.  The  reasonable  oonstruction  of  an  alls-, 
gation  in  a  complaint,  that  **  plaintiff  fur- 
nished the  materials  between  the  sixth  day  of 
April,  1862,  and  the  twenty-eighth  day  of 
June,  1862,"  is  that  plaintiff  commenced  fur- 
nishing the  materials  on  the  sixth  day  of 
April,  and  continued  furnishing  the  same 
from  time  to  time  up  to  June  28th.  (McOea 
V.  Craig,  23  Cal.  522.) 

343.  In  an  action  to  foreclose  a  mechanic's 
lien,  where  it  is  shown  that  the  building 
sought  to  be  charged  is  upon  more  land  than 
is  described  in  the  oomplamt,  but  the  claim  of 
lien  is  sufficient  to  embrace  the  entire  buUd- 
ing,  the  court  should  direct  an  amendment  to 
the  complaint  to  conform  to  the  proofs. 
(Willamette  Steam  Mills  Co.  v.  Kremer,  94 
Cal.  205.) 

Amendment  changing  action  to  enforce  into 
action  on  contract.  See  Pleading  and  Prac- 
tice, 570. 

General  and  special  allegations  as  to  being 
a  contractor.    See  ante,  45. 

Assignee,  pleading  in  action  by.  See  As- 
signment of  Contracts,  99. 

ineffectual  statement  of  cause  of  action  for 
lien,  effect  of.  See  Pleading  and  Practice, 
441. 

Modification,  complaint  setting  forth  is  not 
void  for  uncertainty.    See  ante,  IV,  6. 

Complaint,  objection  to  when  to  be  taken. 
See  Appeals,  2311. 
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Amonnt  of  land  for  convenient  ase,  allega- 
tions as  to.    See  ante,  XIII,  6. 

Attorneys'  fees,  averments  as  to.  See  post, 
391. 

Sufficiency  of  complaint  to  support  judg- 
ment.   See  poet,  375. 

344.  In  an  action  to  enforce  a  mechanic's 
lien,  where  the  complaint  alleges  in  due  form 
that  plaintiff  filed  and  recorded  his  claim  of 
lien  in  the  recorder's  office,  and  sets  out  the 
claim  of  lien  in  full  in  the  complaint,  an  an- 
swer denying  the  allegations  thus  made  for 
want  of  information  or  helief  upon  the  subject 
sufficient  to  enable  the  defenaant  to  answer 
the  allegations  made,  and  placing  the  denial 
upon  that  ground,  does  not  put  such  allega- 
tions in  issue,  and  should  be  disregarded. 
(Mulcahy  ▼.  Buckley,  100  Cal.  484.) 

345.  The  answer  admitted  the  ownership 
by  the  defendant  of  the  property  against 
which  the  lien  was  claimed,  and  the  employ- 
ment of  the  plaintiff  to  perform  labor  thereon, 
and  for  answer  to  an  allegation  of  the  com- 
plaint ''  that  the  plaintiff  performed  work  and 
labor  on  the  property  as  a  miner,"  it  averred 
that  "defenaant  is  not  sufficiently  informed 
to  admit  that  the  plaintiff  performed  work 
and  labor  as  a  miner  upon  the  property  of  the 
defendant,  and  therefore  defendant  denies 
said  allegation."  Held,  that  the  denial  was 
evasive,  and  raised  no  issue  as  to  the  identity 
of  the  property  upon  which  the  work  was 
done.  (Cumow  ▼.  Happy  Valley  etc.  Co.,  08 
Cal.  262.) 

346.  General  denial  i>nt8  in  issue  only  issu- 
able facts,  and  wliere,  in  an  action  to  enforce 
a  mechanic's  lien,  the  complaint  alleges  that 
the  defendant  has  or  claims  an  interest  in  the 
land  which  is  subject  to  the  lien,  this  allega- 
tion is  wholly  immaterial,  and  a  general  -de- 
nial does  not  amount  to  a  disclaimer  of  such 
interest,  but  only  nuts  in  issue  the  fact  that 
it  was  subject  to  tne  lien.  (Elder  v.  Spinks, 
53  Cal.  293.) 

Cited  55  Cal.  36;  81  Cal.  132;  93  Cal.  608;  2 
Wash.  488. 

347.  If  the  complaint,  in  an  action  to  en- 
force a  lien  on  a  mining  claim  for  work  and 
labor,  avers  that  the  plaintiff  performed  labor 
on  the  mine  at  the  request  of  the  defendant, 
an  answer  denying  that  the  labor  was  per- 
formed at  the  request  of  the  defendant  is  not 
a  denial  that  the  work  was  performed  on  the 
mine.    (Bradbury  v.  Cronise,  46  Cal.  287.) 

348.  A  denial  in  the  answer  that  the  plain- 
tiff has  a  lien  on  the  mine  is  only  a  conclusion 
of  law,  and  not  a  denial  of  a  fact.  (Bradbury 
v.  Cronise,  46  Cal.  287.) 

349.  A  denial  that  the  plaintiff  has  com- 
plied with  the  requirements  of  the  provisions 
of  chapter  2,  title  4,  part  3,  of  the  (Doae  of  Civil 
Procedure,  relating  to  mechanics'  and  labor- 
ers' liens,  or  that  he  is  entitled  to  any  lien  on 
any  property  of  the  defendant,  is  a  conclusion 
of  law,  and  raises  no  issue.  (Cumow  v.  Happy 
Valley  etc.  Co.,  68  Cal.  262.) 

350.  In  an  action  to  enforce  a  mechanic's 
lien  for  seventv-siz  dollars,  where  the  answer 
averred  that  the  value  of  the  labor  *'  was  not 
over  the  sum  of  fifteen  dollars  or  twenty 
dollars,"  held,  that  it  was  a  denial  that  the 
value  of  the  lal)or  was  seventy-six  dollars,  and 


that  the  answer  should  not  be  stricken  out. 
(Way  V.  Oglesby,  45  Cal.  655.) 

Breach  of  contract,  defense  must  be  averred* 
See  poet,  XVII,  8. 

Denial,  sufficiency  of  to  raise  issue.  See 
Pleadine  and  Practice,  341. 

Abandonment,  averments  on  defense  of  in 
action  bv  subcontractor.    See  ante,  56,  57. 

Denial  of  recorded  claim  of  lien  on  infor- 
mation and  belief.  See  Pleading  and  Prac- 
tice, 315,  et  seq. 

351.  In  an  action  to  foreclose  a  mechanic's 
lien,  where  the  complaint  alleges  that  the 
claim  of  lien  was  dulv  recorded,  and  states  its 
contents  substantially  in  the  language  of  the 
statute,  but  the  recorded  claim  of  lien  was  in 
fact  inartificially  drawn,  and  not  in  the  lan- 
guage of  the  complaint,  a  denial  in  the  an- 
swer, upon  information  and  belief,  that  the 
claim  contains  the  necessary  facts,  is  sufficient 
to  raise  an  issue  as  to  the  alleged  claim  of  lien. 
(Hagman  v.  Williams,  88  Cal.  146.) 

352.  The  fact  that  the  claims  of  lien  de- 
scribed the  building  remodeled  as  situated 
upon  forty-eight  feet  of  the  lot,  and  the  com- 
plaint descried  the  building  as  situated  upon 
the  entire  lot,  causes  no  material  variance. 
(Brunner  v.  Marks,  98  Cal.  374.) 

353.  No  material  variance  between  the  no- 
tice of  claim  of  lien  and  the  complaint  oi  fore- 
closure appears  merely  because  the  notice 
treated  the  contract  between  the  owner  and 
contractor  as  valid,  and  did  not  allege  that 
the  contract  or  a  memorandum  thereof  was 
not  filed,  but  stated  that  the  contractor  pur- 
chased the  materials  both  as  contractor  and 
as  agent  of  the  owner,  while  the  complaint 
alleged  that  the  contract  was  void  for  want  of 
filing,  and  that  the  contractor  purchased  the 
materials  as  agent  only  for  the  owner.  (Reed 
V.  Norton,  90  Cal.  590.) 

354.  In  an  action  to  enforce  a  lien  for  lum- 
ber and  materials,  some  of  the  allegations  of 
the  complaint  were  inconsistent  with  state- 
ments contained  in  the  notice  of  the  lien,  a 
copy  of  which  was  attached  to  and  made  a 
part  of  the  complaint.  The  defendants  de- 
murred for  ambiguity  and  uncertainty,  and 
the  demurrer  was  sustained.  The  plaintiff 
declined  to  amend,  and  a  judgment  was  en- 
tered against  him  on  the  demurrer.  Held, 
that  the  objection  was  well  founded,  and  the 
demurrer  properly  sustained.  (Fraaser  v.  Bar- 
low, 63  Cal.  71.) 

Cited  75  Cal.  638;  76  Cal.  581. 

Variance,  when  immaterial.  See  post,  372, 
873. 

Variance  between  terms  of  contract  and 
pleading.    See  ante,  280. 

Variance  between  claim  and  pleading.  See 
ante,  276. 

Variance  between  notice  of  lien  and  com- 
plaint.   See  ante,  XVI,  12. 

Admissions  in  pleadings.   See  post^  XVII,  9. 

Cross-complaint  for  mone^  paid  m  suit  to 
foreclose.    See  Cross-complaint,  17. 

Cross-complaint,  what  is.  See  Cross-com- 
plaint, 25. 

6.  Joinder  and  Coneo/idation  ofAcHona;  Separate 

Trials, 

855.  If  several  placer^mining  claims  are  ad- 
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JoiniDg  each  otheri  and  are  owned  by  one  com- 
pany and  worked  as  one  mine,  the  liens  of 
different  portiona  of  the  property  may  be 
joined  in  the  same  action,  the  counts  beins 
separately  stated.  (Malone  t.  Big  Flat  Gravel 
Mm.  Co.,  76  Gal.  578.) 

356.  The  several  parties  who  famish  mate- 
rials for  or  perform  labor  on  a  building  con- 
structed, without  any  contract  in  writing  for 
building  the  same,  may  unite  in  an  action  to 
enforce  their  several  liens  under  the  act  of 
April  20, 1862,  in  relation  to  mechanics'  liens. 
(Barber  v.  Reynolds,  44  Gal.  519.) 

Cited  68  CaL  266. 

Joinder  of  actions,  what  proper.  See  ante, 
S24. 

Uniting  several  liens  in  one  complaint.  See 
ante,  331. 

357.  Where  several  actions  for  the  foreclo- 
sure of  mechanics'  liens  are  consolidated  it  is 
better  to  have  only  one  set  of  findings  in  the 
consolidated  action;  but  the  mere  fact  that 
the  court  makes  separate  findings  in  each  of 
the  cases  is  not  in  itself  sufficient  cause  of 
reversal.  (Marble  Lime  Co.  v.  Lordsburg 
Hotel  Co.,  96  Cal.  332.) 

858.  After  the  consolidation  of  several  ac- 
tions for  the  foreclosure  of  different  mechanics' 
liens,  as  provided  by  section  1195  of  the  Code 
of  Civil  Procedure,  the  actions  should  be 
treated  as  a  single  action  by  the  respective 
plaintiffs  against  the  defendants,  and  the  de- 
cision of  the  court  should  be  embodied  in  a 
single  set  of  findings,  upon  which  a  single 
judgment  should  be  entered,  directing  a  sale 
of  the  property  affected  by  the  liens,  and  the 
application  of  its  proceeds  to  the  satisfaction 
of  the  amounts  due  the  respective  lienors. 
(Willamette  Steam  Mills  Lumbering  and 
Mfg.  Co.  V.  Los  Angeles  College  Co.,  §i  Cal. 
229.) 

359.  The  action  was  broi^ht  under  section 
1195  of  the  Code  of  Civil  iSrocedure,  for  the 
foreclosure  of  two  laborers'  liens  separately 
claimed  by  the  plaintiffs.  At  the  callins  of 
the  case  for  trial  the  defendant  demanded, 
and  the  court  refused,  a  separate  trial  of  the 
respective  claims.  The  defendant  tbereupon 
withdrew  his  answer  as  to  one  of  the  plain- 
tiffs, and  proceeded  with  the  trial  as  to  the 
other.  Held,  that  the  error,  if  any,  in  refus- 
ing to  allow  separate  trials  was  waived.  (Cur- 
now  V.  Happy  Valley  etc.  Co.,  68  Cal.  262.) 

7.  Jury  Trial  in, 

860.  An  action  to  foreclose  a  mechanic's  or 
laborer's  lien  is  equitable,  and  a  party  thereto 
is  not  entitled  to  a  jury  trial  as  a  matter  of 
right.  In  such  a  case  the  sranting  or  re- 
fusing a  jury  trial  is  within  the  discretion  of 
the  court.  (Cumow  v.  Happy  Valley  etc 
Co.,  68  Cal.  262.) 

8,  DefensBB  in. 

361.  If  joint  contractors  apportion  the  job 
and  compensation  of  constructing  a  bund- 
ing among  themselves  by  a  written  contract 
to  which  the  employer  is  not  a  party  it  is  no 
defense  in  an  action  by  a  materialman  to 
enforce  a  lien  for  materials  furnished  one  joint 
contractor  that  when  notice  was  given  there 
was  nothing  due  the  contractor  furnished. 


nnder  the  apportionment.    (Davis  t.  livin^- 
ston,  29  Cal.  283.) 

362.  In  an  action  against  the  owner  of  a 
building  to  enforce  a  mechanic's  lien  thereon, 
brought  by  a  party  who  has  furnished  mate- 
rials to  the  contractor  for  the  oonstmction  of 
the  building,  the  defendant,  in  order  to  avail 
himself  of  a  breach  of  the  contract  b^  the 
contractor  must  make  it  a  part  of  hu  de- 
fense by  proper  averments  in  his  answer. 
(Blethen  v.  Blake,  44  Cal.  117.) 

Cited  52  Cal.  428. 

363.  The  owner  of  a  building  is  estopped 
from  setting  up  the  illegality  of  the  formation 
of  a  partnership  by  two  corporations  which 
furnished  materials  for  the  building,  in  an 
action  to  foreclose  a  lien  therefor,  by  an  as- 
signee of  the  partnership.  ( Yancy  v.  Morton, 
94  Cal.  558.) 

Action  by  subcontractor,  defense  of  aban- 
donment by  original  contractor.  See  ante, 
56,57. 

Defense  of  payment.    See  post,  XVIII. 

9.  Evidnneo 

364.  The  claimant  of  a  mechanic's  lien 
against  buildings  erected  by  a  deceased  person 
is  a  competent  witness  to  testify  to  facts  ao 
cruing  oefore  the  death  of  the  owner  in  an 
action  against  the  representative  of  his  estate. 
(Booth  Y.  Pendola,  88  Cal.  36.) 

365.  On  a  review  of  the  evidence,  and  of 
certain  admissions  made  by  the  defendants  at 
the  trial,  held,  that  the  proof  as  to  the  char- 
acter and  amount  of  labor  performed  by  the 
plaintiff  was  sufficient  to  support  the  judg- 
ment. (Tredinnick  v.  Red  (yloud  Consoli- 
dated Min.  Co.,  72  Cal.  78.) 

Cited  12  Mont.  529;  6  Wash.  193. 

366.  Claim  by  materialman  is  sufficiently 
sustained  by  proof  that  the  materials  asked 
for  were  furnished  on  order  of  the  architects, 
and  used  in  the  building,  and  were  reason- 
ably worth  a  certain  sum,  no  part  of  which 
has  been  paid,  and  it  is  unnecessary  to  prove 
an  express  Mgreement  to  pay  for  them  at  the 
time  of  delivery.  (Reed  v.  Norton,  90  C^. 
590.) 

367.  Although  the  original  contract  is  un- 
recorded, and  therefore  void,  the  contract 
price  agreed  upon  between  the  original  con- 
tractor, as  the  agent  of  the  owner,  and  the 
materialmen  ana  laborers,  is  prima  fiacie  evi- 
dence of  the  value  of  the  materials  furnished 
and  labor  performed,  and  would  support  a 
finding  of  value.  (Booth  v.  Pendola,  88  Cal. 
36.) 

368.  After  the  claimant  of  a  mechanic's 
lien  has  introduced  evidence  to  show  that  the 
labor  for  which  the  lien  was  claimed  was  done 
in  a  good  and  workmanlike  manner,  evidence 
on  tne  part  of  the  defendant  tending  to  dis- 
prove tnat  fact,  and  to  show  that  the  work 
sued  for  was  not  done  in  a  workmanlike  man- 
ner, is  admissible,  notwithstanding  an  ob- 
jection that  there  was  no  issue  as  to  the 
unworkmanlike  character  of  the  work.  (Hag- 
man  V.  Williams,  88  Cal.  146.) 

369.  Where  the  complaint  upon  foreclosure 
of  the  liens  upon  the  remodeled  building  de- 
scribes it  as  situated  upon  the  entire  lot,  and 
its  allegation  in  that  respect  is  not  denied,  no 
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iflsae  is  raised  as  to  whether  or  not  the  lien 
ooYers  an  entire  building  or  onlj  a  part 
thereof,  and  the  defendant  cannot  mtroauce 
evidence  against  his  admission.  (Branner  y. 
Marks,  98  Cal.  374.) 

870.  In  an  action  to  foreclose  a  laborer's 
lien  for  one  hundred  and  sixty-three  dol* 
lars,  where  the  complaint  alleged  that  the 
owner  of  the  land  entered  into  a  contract 
with  a  contractor  to  repair  a  building  there- 
on, and  that  at  the  date  of  the  comple- 
tion of  the  work  there  remained  due  a  sum 
more  than  sufficient  to  pay  the  amount  due 
the  plaintiff  for  work  done  by  him  for  the  con- 
tractor in  repairing  the  building,  and  the 
plaintiff  proved  the  labor  performed  and  the 
amount  and  value,  and  the  answer  set  up  a 
written  contract  substantially  titie  same  as 
that  alleged  in  the  complaint,  except  that  it 
provided  that  the  work  was  to  be  paid  for  by  a 
conveyance  of  land,  and  alleged  tnat  the  con- 
tractor agreed  that  the  lana  should  not  be 
conveyed  to  him  until  he  paid  the  owner 
twenty-five  dollars  borrowed  money,  but  ad- 
mitted that  the  value  of  the  work  to  be  per- 
formed by  the  contractor  was  four  hundred 
dollars,  and  that  that  sum,  less  the  twenty- 
five  dollars,  had  not  been  paid  by  a  transfer 
of  the  land,  or  otherwise,  the  plaintiff  is  en- 
titled to  rely  upon  the  admission  of  the 
answer;  and  a  denial  in  the  answer  that  any 
sum  was  due  the  contractor  upon  the  comple- 
tion of  the  work,  pursuant  to  the  contract  or 
otherwise,  must  be  treated  as  a  denial  only 
that  any  sum  was  due  under  the  contract ; 
and  the  failure  of  the  plaintiff  to  offer  evi- 
dence as  to  the  terms  of  the  contract  between 
the  owner  and  contractor,  or  that  there  was 
any  contract  between  them,  does  not  entitle 
the  owner  to  a  nonsuit.  (Schmid  v.  Busch, 
97  Cal.  184.) 

371.  When  there  is  evidence  tending  to 
show  a  full  performance  of  the  contract  by 
plaintiff,  and  that  nothing  remained  but  the 
payment  of  the  money  which  is  due,  and  the 
complaint  declares  upon  the  common  counts, 
the  special  contract  is  admissible  in  evidence 
as  an  admission  of  the  standard  of  value,  or 
as  proof  of  any  other  fact  necessary  to  the 
recovery ;  and  a  nonsuit  should  not  be  granted 
in  such  case  for  disagreement  between  the  al- 
legations and  proof.  (Castagnino  v.  Balletta, 
82  Cal.  250.) 

372.  In  an  action  by  several  plaintiffs  to 
foreclose  mechanics'  liens,  the  complaint  in 
each  count  alleged  that  the  plaintin  therein 
named  perform^  labor  at  the  special  instance 
and  request  of  the  defendant,  and  that  the 
defendant  agreed  to  pay  therefor,  etc.  From 
the  evidence  it  appeared  tliat  the  defendant 
employed  one  H.  to  run  a  tunnel  in  its  mine 
at  a  stipulated  price,  and  H.  employed  the 
plaintiffs  to  perform  the  work  upon  the  tun- 
nel at  a  stipulated  sum  per  day.    H.  failed  to 

Say  them  for  their  work,  and  thereuiK>n  they 
led  their  liens.  Judgment  passed  in  their 
favor.  Held,  there  was  no  error  in  the  pro- 
ceedings. The  complaints  in  each  case  al- 
leged uiat  the  work  was  done  at  the  request 
of  the  defendant,  and  that  the  defendant 
agreed  to  pay,  etc.  (Parker  v.  Savage  Placer 
Min.  Co..  61  Cal.  348.) 
Cited  20  Nev.  118. 
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873.  The  court  below  granted  a  nonsuit  be- 
cause of  a  variance  between  the  pleadings 
and  proof.  Held,  on  a  review  of  the  facts  as 
alleged  and  proved,  that  the  nonsuit  was  im- 
properly granted.  (Mclntyre  v.  Trautner,  63 
CaL  429.) 

Variance  between  evidence  and  claim.  See 
ante,  XVI,  6, 12. 

Modification,  parol  evidence  of.  See  ante^ 
IV,  5. 

Fraudulent  signing  of  contract,  evidence  to 
show.    See  ante,  IV,  7. 

Evidence  must  show  that  the  materials 
were  to  be  used  in  the  building.    See  ante, 

xn. 

Unrecorded  contract  as  evidence  of  comple- 
tion of  building.    See  ante,  30. 

fO,  Judgments, 

374.  Where  complaint  does  not  allege  that 
any  money  was  due  contractor,  but  answer 
presents  that  issue,  and  the  court  finds  there- 
on, a  judgment  consistent  with  the  case  as 
presented  may  be  given,  as  provided  by  sec- 
tion 580  of  the  Code  of  Civil  Procedure. 
(O'Donnell  v.  Kramer,  65  Cal.  353.) 

375.  A  complaint  in  an  action  to  enforce  a 
mechanic's  lien,  which  proceeds  upon  the 
theory  that  there  was  no  valid  written  con- 
tract for  the  erection  of  the  building,  but  that 
the  plaintiffs  dealt  directly  with  the  owner  of 
the  building,  and  that  he  is  liable  for  the 
whole  of  their  claims,  will  not  warrant  a  judg- 
ment based  upon  findings  that  there  was  sucn 
a  contract,  and  that  the  plaintiffs  dealt 
directly  with  the  contractor,  and  not  with 
the  owner.    (Reed  v.  Norton,  99  Cal.  617.) 

876.  In  an  action  to  foreclose  a  mechanic's 
lien,  the  court  found  that  the  whole  of  defend- 
ant's land  was  required  for  the  convenient  use 
and  occupation  of  the  structure;  but  there 
was  no  allegation  in  the  complaint  upon  the 
point.  Hela,  that  the  finding  was  not  within 
the  issues,  and  therefore  could  not  sustain  the 
judgment.  (Green  v.  Chandler,  54  Cal.  626.) 
Cited  94  Cal.  211 ;  95  Cal.  651. 

877.  The  failure  of  the  judgment  to  adjudge 
that  at  the  commencement  of  the  action  the 
land  belonged  to  the  person  who  caused  the 
building  to  be  constructed,  or  that  it  was 
erected  with  his  knowledge,  does  not  render 
the  judgment  erroneous  where  it  is  alleged 
and  found  that  the  defendant,  at  whose  in- 
stance the  building  was  erected,  was  at  all 
times  mentioned  the  owner,  and  entitled  to 
the  possession  of  the  property,  and  that  the 
interests  of  the  other  defendants  who  claimed 
to  have  some  interest  therein  were  subse- 
quent to  the  plaintiff's  lien.  (Busy  v.  Pru- 
dom,  95  Cal.  646.) 

Cited  95  Cal.  650. 

378.  Upon  the  foreclosure  of  a  mechanic's 
lien  upon  a  building,  the  failure  of  the  court 
to  define  the  exact  amount  or  extent  of  land 
necessary  for  the  building  does  not  invali- 
date the  decree,  and  is  not  ground  for  revers- 
ing it  upon  appeal  of  the  defendant,  though 
it  may  be  that  the  purchaser  would  acauire 
no  land  beyond  that  covered  by  the  building. 
(Sidlinger  v.  Kerkow,  82  Cal.  42.) 

379.  A  judgment  in  an  action  to  foreclose  a 
mechanic's  hen  need  not  adjudge  that  the 
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land  directed  to  be  sold  is  all  neoessaiy  for  the 
oonvenient  use  and  oocapation  of  the  build- 
ing where  the  complaint  alleges  that  all  of 
the  land  is  necessary  for  such  purpose,  and 
the  court  finds  the  allegation  to  be  true. 
(Dusy  V.  Pnidom,  95  Cai.  646.) 
Cited  9>  Cal.  650. 

880.  Decree  directing  sale  of  only  that  part 
of  building  which  is  upon  land  described  in 
the  complaint  is  erroneous.  The  court  should 
direct  a  sale  of  the  entire  building,  and  such 
land  as  it  should  determine  to  be  required  lor 
the  convenient  use  and  occupation  thereof. 
(Willamette  Steam  Mills  Co.  y.  Kremer,  94 
Cal.  205.) 
Cited  05  Cal.  651. 

Extent  of   land  decreed  to  be  sold,  pre- 
sumption in  favor  of.    See  ante,  XIII,  6. 
Defining  extent  of  land.    See  ante,  249. 

381.  A  judgment  against  the  contractors  to 
whom  the  materials  were  furnished  is  not 
necessary  to  support  the  lien  of  the  material- 
man; and  the  fact  that  the  contractors  are 
parties  defendant,  and  no  judgment  is  taken 
against  them,  is  not  ground  lor  reversing  a 
judgment  foreclosing  the  lien  against  the 
owner  of  the  building.  (Ruas  Lumber  and 
Mill  Co.  V.  Garrettson,  87  Cal.  589.) 

Cited  94  Cal.  52,  560. 

382.  In  a  judgment  enforcing  a  mechanic's 
lien  a  personal  judgment  cannot  be  rendered 
against  those  defendants  against  whom  no 
personal  claim  is  established.  (Barber  v. 
Keynolds,  44  Cal.  519.) 

383.  The  owner  of  a  buildins  is  not  per- 
sonally liable  for  the  debts  of  the  contractor 
to  persons  furnishing  materials  to  him,  and  is 
not  under  obligation  to  the  contractor  to  pay 
his  debts  to  the  materialmen,  without  suit, 
or  to  anticipate  that  the  contractor  will  have 
no  defense  against  them  in  a  suit  brought 
by  them  to  enforce  and  foreclose  their  liens. 
(Covell  V.  Washburn,  91  Cal.  560.) 

Personal  liability.    See  post,  XVIII. 

Personal  liability  of  landlord  where  im- 
provements made  by  tenant.     See  ante,  132. 

Personal  judgment,  right  to  on  failure  to 
file  lien.    See  ante,  XVI,  8. 

384.  The  materialman  or  mechanic  may 
maintain  an  action  to  subject  the  unpaid  por- 
tion of  the  contract  price  to.  the  payment  of 
his  claim,  without  seeking  to  enforce  a  lien 
against  the  building,  and  m  such  action  may 
obtain  a  judgment  foi  any  deficiency  there 
may  be  against  the  person  to  whom  the  ma- 
terials were  furnished,  or  for  whom  the  work 
was  done.  (Bates  v.  0>unty  of  Santa  Bar^ 
bara,  90  Cal.  543.) 

385.  Where  lien  had  expired  before  com- 
mencement of  action  to  foreclose  it,  and  judg- 
ment of  foreclosure  was  taken  by  default, 
held,  that  it  was  not  error  for  the  court,  of  its 
own  motion,  on  the  dtky  following  the  rendition 
of  judgment,  to  modify  the  judgment  to  a 
money  judgment  only.  (Lacore  v.  Leonard, 
45  Cal.  394.) 

386.  A  decree  for  the  sale  of  premises  in  a 
suit  to  enforce  a  mechanic's  lien  has  the 
same  and  no  greater  effect  upon  the  rights  of 
purchasers  and  encumbrancers,  prior  to  the 
commencement  of  the  suit,  than  a  similar  de- 


cree would  have  upon  the  foreclosnre  of  a 
mortgage.  If  such  purchasers  or  encumbranc- 
ers are  not  made  parties  the^  are  not  bound 
by  the  decree  or  tne  prooeedmgs  thereunder. 
(Whitney  y.  Higgins,  10  Cal.  547.) 
Cited  23  Cal.  459. 

387.  In  an  action  to  foreclose  mechanics' 
liens  against  defendants,  alleged  in  the  com- 
plaint to  be  partners  under  the  firm  name  of 
the  San  Grorgonio  Fluming  Co.,  the  San  (3or- 
gonio  Fluming  Co.,  a  corporation,  answeredL 
setting  n^  the  fact  of  their  incorporation,  and 
alleging  title  to  the  property;  and  judgment 
was  rendered  for  the  sale  of  the  property. 
Held,  that  the  corporation  had  not  been  made 
a  {Mirty  to  the  suit,  and  that  the  judgment  as 
to  it  was  erroneous.  (Rousseau  v.  ]£dl,  Bey- 
nolds  y.  Hall,  Bolen  y.  San  Gorgonio  Fluming 
Co.,  55  Cal.  164.) 

388.  The  fact  that  judgment  on  the  liens  in 
this  case  included  a  chai^ge  of  interest  at  two 
per  cent  given  on  a  prior  extension  of  the 
lien,  which  interest  is  over  and  above  the 
ori^nal  contract  price  for  the  articles  for 
which  the  lien  was  claimed,  is  not  of  itsdf 
conclusive  proof  of  fraud  in  the  judgment, 
but  such  interest  cannot  be  charged  on  the 
premises  as  against  plaintiff.  (Gramble  v. 
Voll,  15  Cal.  507.) 

Cited  16  Nev.  897. 

889.  A  mechanic's  lien  is  not  merged  or  de- 
stroyed by  a  judgment  a^piinst  the  party  per- 
sonally liable.    ( Gfermania  Biulding  ana  Ixmui 
Assn.  v.  Wagner,  61  Cal.  349.) 
Cited  90  Cal.  548. 

Presumption  in  favor  of  judgment.  See 
Appeals,  2816. 

C/onsolidation,  judgment  on.  See  ante, 
XVII,  6. 

Decree  in  foreclosure  does  not  bind  one  not 
a  party.    See  Fixtures,  26. 

Purchaser  at  foreclosure,  right  of  redemp- 
tion of  from  decree  under.'  See  Executions, 
321. 

//.  Attomay'8  Fmb  and  Costa, 

390.  In  acUon  to  subject  unpaid  portion  of 
the  price  to  the  payment  of  the  claim  with- 
out seeking  to  enforce  the  lien,  the  material- 
man or  mechanic  is  not  entitled  to  recover 
for  an  attorney's  fee,  or  for  expenses  incurred 
by  him  for  filing  a  notice  of  hen  against  the 
building.  Under  the  statute  such  items  are 
only  recoverable  in  actions  to  enforce  liens. 
(Bates  v.  County  of  Santa  Barbara,  90  Cal. 
548.) 

391.  The  plaintiff  Is  not  entitled  to  recover 
any  thing  for  an  attorney's  fee  paid  for  pre- 
paring hu  claim  of  lien,  and  an  averment  as 
to  the  amount  so  paid  should  be  stricken  from 
the  complaint.  (Mulcahy  y.  Buckley,  100 
Cal.  484.) 

392.  In  an  action  against  the  owner  of  a 
building  and  the  contractor  to  foreclose  me- 
chanics" liens,  the  action  of  the  contractor  in 
permitting  his  default  to  be  entered  is,  in 
effect,  an  admission  that  the  plaintiffs  are  en- 
titled to  the  money,  and  where  the  owner  of 
the  building  retains  the  balance  of  twenty- 
five  per  cent  due  the  contractor  in  his  hands, 
and  apparently  without  cause  or  right  raises 
a  contest  on  every  point,  and  fights  the  case  to 
the  end,  his  liability  is  not  linuted  to  the 
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amonnt  due  the  contractor,  bat  ooflto  and 
counsel  feee  are  properly  allowed  and  made 
payable  oat  of  the  proceeds  of  the  property 
ordered  to  be  sold  to  satisfy  the  liens.  (I^ 
Camp  Lumber  Co.  y.  Tolhurst,  99  Cal.  631.) 

393.  Under  section  1195  of  the  Code  of  Civil 
Procedure,  a  reasonable  counsel  fee  may  be 
allowed  for  services  of  the  plaintiff's  attorney, 
rendered  upon  appeal  to  the  supreme  court,  m 
a  case  of  foreclosure  of  a  mechanic's  lien. 
(West  Coast  Lumber  Co.  v.  Newkirk,  80  Cal. 
276.) 
Cited  94  Cal.  194;  100  Cal.  490;  see  post,  401. 

894.  The  plaintiff,  in  an  action  to  foreclose  a 
mechanic's  lien,  is  not  entitled  to  recover  at- 
torney's fees  for  services  rendered  on  an  ap- 
peal to  the  supreme  court  in  which  he  is 
successful,  when  on  a  retrial  final  judgment 
is  rendered  against  him  on  the  merits.  (Mc- 
Intyre  v.  Trautner,  78  Cal.  449.) 
Cited  12  Mont.  832. 

396.  A  stipulation  that  certain  designated 
persons  should  ascertain  **  the  amount  due" 
to  the  plaintiffs,  and  that  "  judgment  shall 
be  accordingly  entered,"  does  not  exclude 
the  attomev's  fee  which  the  court  is  to  fix. 
(Rapp  V.  Spring  Valley  Gold  Co.,  74  Cal.  632.) 
Cited  100  Cal.  490;  12  Mont.  332. 

396.  Where  the  defendants  are  induced  by 
the  acts  of  the  plaintiff  to  believe  that  no  at- 
torney's fee  would  be  claimed  under  a  stipu- 
lation, but  before  the  trial  the  defendants' 
attorney  is  informed  by  the  plaintiff's  at- 
torney that  he  construes  the  stipulation  dif- 
ferently, and  the  defendants'  attorney  does 
not  apply  to  be  relieved  from  the  stipulation, 
there  is  no  estoppel  upon  the  plaintiff  in 
relation  to  the  matter.  ( Kapp  v.  Spring  Val- 
ley Gold  Co.,  74  Cal.  632.) 

897.  It  is  not  necessary  to  allowance  of  fee 
that  plaintiff  should  have  actually  paid,  or 
expressly  agreed  to  pay,  one  to  his  attorney ; 
an  implied  agreement  is  sufficient.  The 
amount  is  to  be  fixed  by  the  court.  (Bapp  v. 
Spring  Valley  Gold  Co.,  74  Cal.  632.) 

398.  The  attorney's  fees  of  the  plaintiff  in 
an  action  to  foreclose  a  mechanic's  lien  are 
not  a  part  of  the  costs,  but  are  an  incident  to 
the  foreclosure  of  the  lien.  (Mclntyre  v. 
Trautner,  78  Cal.  449.) 

Cited  94  Cal.  193;  12  Mont.  332. 

399.  A  resonable  attorney's  fee,  though  not 
a  part  of  the  costs,  is  a  necessary  incident  to 
a  judgment  for  ]>laintiff  in  an  action  to  fore- 
close a  mechanic's  lien.  (Rapp  v.  Spring 
Valley  Gold  Co.,  74  Cal.  632.) 

Cited  78  Cal.  460,  627;  87  Cal.  248;   94  Cal. 
193;  100  Cal.  490;  12  Mont.  332. 

400.  It  is  not  necessary  in  a  complaint  to 
foreclose  a  mechanic's  lien  to  aver  what  was 
]>aid  by  plaintiff  for  filing  and  recording  the 
claim  of  lien,  or  what  sum  would  be  a  reason- 
able attorney's  fee  in  the  superior  and 
supreme  courts;  but  the  right  to  recover 
these,  like  the  ordinary  right  to  recover 
costs,  is  a  necessary  incident  to  the  judgment 
establishing  plaintiff's  lien,  and  does  not  de- 
pend upon  any  averments  in  the  complaint, 
except  such  as  are  necessary  to  establish  ihe 
lien.    (Mulcahy  v.  Buckley,  100  Cal.  484.) 

401.  The  attorneys'  fees  awarded  the  claim- 


ant under  section  1196  of  the  Code  of  Civil 
Procedure,  upon  recovering  jud^ent  in  an 
action  to  foreclose  a  mechanic's  lien,  is  an  in- 
cident to  the  judgment,  and  is  not  technically 
to  be  considered  as  costs  j  and  it  would  seem, 
therefore,  that  where  a  judgment  in  favor  of 
the  claimant  is  modified  on  appeal,  the  supe- 
rior court,  upon  the  return  of  the  remittitur, 
has  power  to  allow  the  claimant  a  resasonable 
attorney's  fee  for  services  in  the  supreme 
court,  notwithstanding  rule  24  of  that  court 
provides  for  costs  to  be  awarded  to  the  ap- 

Sellant  in  cases  where  the  judgment  is  moai- 
ed.    (Schallert-Ganahl  LumTOr  Co.  v.  Neal, 
94  Cal.  192.) 

Attorney's  fees  in  supreme  court.  See 
Appeals,  2997,  et  seq. 

Order  allowing  attorney's  fees,  review  of. 
See  Appeals,  1636. 

Counsel  fees,  effect  of  failure  to  record  con- 
tract.   See  ante,  23. 

12.  Fittdingn. 

402.  A  f^eneral  finding  to  the  effect  that 
the  plaintiff's  claim  of  lien,  duly  verified,  was 
filed  for  record  in  the  office  of  the  recorder  of 
the  county  where  the  premises  are  situated, 
pursuant  to  the  Code  of  Civil  Procedure,  and 
that  said  claim  of  lien  is  in  due  form,  and 
was  filed  in  due  time,  and  is  a  valid  subsist- 
ing claim  of  lien  under  the  law,  is  sufficient 
to  support  a  judgment  for  closing  the  lien. 
(Ross  Lumber  and  Mill  Co.  v.  Garrettson,  87 
Cal.  689.) 

403.  Where  some  of  the  counts  of  the  com- 

glaint  alleged  a  hiring  by  the  owner,  through 
er  agent,  of  certain  laborers  at  certain 
specified  wages  per  day,  and  the  court  fiiids 
tnat  all  the  amounts  for  which  judgment  was 
given  were  "  the  reasonable  value  of  said 
work  and  materials  done  and  furnished," 
there  is  no  material  variance  between  the 
complaint  and  findings  prejudicing  the  sub- 
stantial rights  of  the  owner  of  the  building. 
(Green  v.  Clifford,  94  Cal.  49.) 

404.  The  findings  are  not  contradictory  be- 
cause stating  a  date  of  completion  of  the 
building,  and  also  that  it  was  never  actually 
completed,  where  they  show  that  the  work 
ceased  on  a  certain  day,  and  such  cessation 
continued  for  more  than  thirty  days,  which 
facts  constitute  a  completion,"  under  section 
1187  of  the  Code  of  Civil  Procedure.  (Marble 
Lime  Co.  v.  Lordsburg  Hotel  Co.,  96  Cal.  332.) 

406.  The  questions  whether  there  was  a 
completion,  or  a  trivial  imperfection,  or  a 
contmuance  of  work  during  a  certain  period, 
or  a  cessation  of  work  for  tiiirty  days,  are 
questions  of  fact  upon  which  it  is  proper  that 
the  court  should  find  directly,  without  find- 
ins  the  evidence  in  regard  to  such  facts. 
(Marble  Lime  (Do.  v.  Lordsburg  Hotel  Co., 
96  Cal.  332.) 

406.  In  an  action  to  foreclose  liens  for  labor 
performed  upon  a  mine,  etc.,  where  the  com- 
plaint alleges  the  performance  of  labor  for 
which  the  defendant  promised  to  pay  at  a 
fixed  rate,  and  that  the  amount  due  therefor 
is  unpaid,  and  the  answer  denies  each  of 
these  alleffations,  findings  that  the  labor  was 
performed,  and  that  on  a  certain  day  specified 
before  the  commencement  of  the  action  there 
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was  dae  therefor  an  unpaid  balance  specified, 
fail  to  pass  upon  material  issues,  and  are 
insufficient  to  support  a  judgment  for  plain- 
tiff. The  precise  question  in  issue  should  be 
found  as  to  the  promise,  and  also  that  a  sum 
of  money  was  due  and  unpaid  the  daj  the 
action  was  brought.  (Bewick  y.  Muir,  83 
Cal.  368,  373.) 

407.  In  an  action  to  foreclose  the  mechanic's 
lien  iox  work  commenced  intermediate  the 
execution  and  recording  of  a  mortgage  on 
the  premises  there  should  be  a  finding  upon 
the  question  of  notice  of  the  mortgage  on  the 
part  of  the  claimant  of  the  mechanic's  lien* 
(Root  V.  Bryant,  67  Oal.  48.) 

408.  A  finding  that  materials  of  a  specified 
yaJue  were  furnished  by  the  claimant  of  a  lien 
upon  a  dwelling-house,  to  be  used  in  its  con- 
struction, is  not  inconsistent  with  a  finding 
that  part  of  them  were  furnished  by  another 
party,  who  refused  to  deliver  the  same  until 
paid  for,  and  that  the  claimant  paid  such 
other  party  therefor ;  and  it  must  be  presumed 
in  support  of  both  findings,  where  the  appeal 
is  upon  the  judgment-roll  without  a  bill  of 
exceptions,  that  the  evidence  showed  that  the 
claimant  of  the  lien  received  and  furnished  the 

gortion  of  the  materials  in  question,  under 
is  contract  with  the  owner  of  the  dwelling- 
house.    (Avery  v.  Clark,  87  Oal.  619.) 

409.  The  court  below  found  as  a  fact  that 
the  defendants,  Warner  and  wife,  were  noti- 
fied, orally  and  in  writing,  that  the  plaintiff  had 
performed  work,  etc.,  for  which  he  claimed 
sixty  dollars  and  eighteen  cents  before  de- 
fendants made  the  second  payment  of  five 
hundred  dollars  to  the  contractor.  Held,  this 
finding  is  entirely  without  the  issues  made  by 
the  pleadings.  (Rosenkranz  v.  Wagner,  62 
Oal.  151.) 

Cited  70  Cal.  80. 

Consolidation,  findings  on.  See  ante, 
XVII,  6. 

Failure  to  find,  effect  of.    See  post,  418. 

Abandonment,  findii^  as  to.  See  ante, 
230,  232. 

(Completion,  finding  of,  when  against  evi- 
dence.   See  post,  417. 

Completion,  date  of,  findings  when  insuf- 
ficient.   See  ante,  228. 

Substantial  performance,  findings  as  to, 
when  not  inconsistent.    See  ante,  224. 

Receipts  of  materialmen,  findings  as  to. 
See  post,  XVIII. 

That  building  erected  with  landlord's  con- 
sent.   See  ante,  131. 

That  materials  were  to  be  used  in  the  build- 
ing.   See  ante,  XII. 

Sufficiency  of.    See  ante,  339,  341. 

XYIII«  fietentlon  of  Price;  Payment. 

410.  The  object  of  section  1184  of  the  Code 
of  Civil  Procedure,  which  requires  twenty- 
five  per  cent  of  the  whole  contract  price  for 
the  erection  of  a  building  to  be  made  payable 
at  least  thirty-five  days  after  the  final  com- 
pletion of  the  contract,  is  to  protect  subcon- 
tractors, materialmen,  and  laborers,  thereby 
giving  them,  if  unpaid,  ample  time  after  the 
completion  of  the  work  to  tile  their  claims  of 
lien,  and  secure  payment  of  any  sums  of  money 


due  them.    (De  Gamp  Lamber  Co.  t.  Tbl> 
hurst,  99  Oal.  631.) 

411.  The  owner  of  a  building,  after  its  com- 
pletion by  the  contractor,  holds  the  money  re- 
served, as  required  by  section  1184  of  the  Code 
of  Civil  Procedure,  for  payment  to  the  con- 
tractor or  lien  claimant,  whichever  is  entitled 
to  it,  and  if  there  is  a  contest  between  them 
he  should  deposit  the  money  in  court  to  be 
paid  to  the  party  adjudged  to  be  entitled  to  it. 
(De  Camp  Lumber  (jo.  v.Tolhurst,  99  Cal.  631.) 

Agreement  to  reserve  twenty-five  per  cent. 
See  ante,  13. 

412.  No  notice  to  the  owner  to  stop  payments 
to  the  contractor  is  required,  unless  there  is  a 
valid  contract.  If  there  is  no  valid  contract, 
or  the  contract  is  void  because  unrecorded,  do 
notice  to  the  owner  is  necessary,  the  statute 
itself  being  notice  to  him  not  to  pay  the  con- 
tractor. (Kellogg  y.  Howes,  81  Cal.  170.) 
Cited  95  Cal.  394 ;  97  Cal.  12,  266. 

413.  Prior  to  the  amendments  of  March  18, 
1885,  to  the  sections  of  the  Code  of  Civil  Pro- 
cedure regulating  the  liens  of  mechanics,  a 
notice  by  a  sub<>c>ntractor  to  the  owner  of  a 
building  which  is  beins  constructed,  that  a 
balance  is  due  him  on  his  subcontract  from 
the  original  contractor,  does  not  impose  on  the 
owner  the  duty  of  retaining  a  portion  of  the 
contract  price  to  satisfy  any  lien  which 
the  subcontractor  misht  subsequently  file. 
(McCants  y.  Bush,  70  (Jsl.  125.) 

Cited  74  Cal.  359. 

414.  Under  sections  1183  and  1184  of  the 
Code  of  Civil  Procedure  whether  a  building 
contract  is  recorded  or  not,  if  proper  notice  is 
given  to  the  owner  bv  a  materialman  of  ma- 
terial furnished  to  the  contractor,  it  is  the 
duty  of  the  owner  to  withhold  from  the  con- 
tractor sufficient  money  to  pay  the  claim,  if  it 
is  then  due  or  afterwards  becomes  due.  (Russ 
Lumber  and  Mill  Co.  v.  Garrettson,  87  Gal. 
589.) 

Notice  to  withhold  payment  where  contract 
unrecorded.    See  ante,  25. 

415.  The  neglect  of  the  owner  of  the  build- 
ing to  retain  for  thirty-five  days  after  the  final 
completion  of  the  work  and  contract,  and  to 
pay  over  to  those  entitled  thereto  twenty^five 
per  cent  of  the  contract  price,  renders  him 
responsible  to  such  persons  to  that  extent, 
less  any  lawful  credits  the  owner  may  be  en- 
titled to  under  section  1200  of  the  Code  of 
C)ivil  Procedure  or  otherwise.  (Reed  v.  Nor- 
ton, 90  Oal.  590.) 

416.  Under  the  Mechanic's  Lien  Law  as  it 
existed  prior  to  the  amendment  of  March  18, 
1885,  when  a  contract  is  made  for  the  con- 
struction of  a  building,  by  the  terms  of  which 
a  portion  of  the  contract  price  is  not  due  un- 
til after  the  building  is  completed,  and  mate- 
rials have  been  furnished  for  and  used  in  its 
construction,  and  thereafter,  and  with  notice 
thereof,  the  owner  pays  the  original  contractor 
in  full  before  the  building  is  completed,  he  is 
liable  to  the  materialman  to  the  extent  of  the 
contract  price  thus  prematurely  paid,  and  to 
that  extent  the  materialman  may  have  an  en- 
forceable lien  against  the  premises.  (Walsh 
V.  McMenomy,  74  Cal.  356.) 

Cited  13  Mont.  284,  288. 
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417.  Where  a  contract  for  the  alteration  of 
a  baildine  provided  for  a  payment  to  the  con- 
tractor when  all  the  work  was  complete  and 
accepted  by  the  architect,  ''provided  that  at 
the  making  of  an^  payment  said  contractor 
shall  produce  receipted  billa  for  all  materials 
and  labor  furnished  by  him  to  the  architect 
before  any  certificate  is  eiven  for  the  said 
payment,"  a  certificate  of  the  architect  issued 
in  compliance  therewith,  that  the  building 
"  is  now  finished  as  per  contract,"  and  that 
the  contractor  ''is  now  entitled  to  the  last 
and  final  payment,"  is  not  evidence  of  the 
time  of  the  completion  of  the  building ;  and 
where  it  appears  from  the  testimony  of  the 
contractor  that  the  building  was  in  fact  com- 
pleted some  ten  days  before  the  date  of  the 
certificate,  a  finding  that  the  building  was 
completed  upon  the  date  of  the  certificate 
will  oe  set  aside,  as  not  supported  by  the  evi- 
dence.   (Washburn  v.  Kahler,  97  Cal.  68.) 

418.  Where  the  answer  in  an  action  to  fore- 
close a  mechanic's  lien  for  materials  furnished 
in  the  alteration  of  a  building  pleaded,  by 
way  of  estoppel,  that  the  defendant,  relying 
upon  the  recitals  in  receipted  bills  of  the 
plaintiff,  made  the  last  payment  to  the  con- 
tractor, where  it  appears  that  the  plaintiff 
fqrnished  the  receipted  bills  for  the  purpose 
of  assisting  the  contractor  in  securing  nis  cer- 
tificate from  the  architect  that  the  last  pay- 
ment was  due,  though  in  fact  the  money  had 
not  been  paid  to  plaintiff,  it  is  not  error  to 
fail  to  find  UTX)n  the  plea  of  estoppel,  where 
it  further  appears  that  a  large  part  of  the 
contract  price  was  payable  under  other  cer- 
tificates not  depending  upon  the  false  recitals, 
and  where  the  court  has  found  that  defendant 
in  fact  paid  no  monev  upon  the  certificate  of 
the  arcnitect.  (Wasnbum  y.  Kahler,  07  Cal. 
&8.) 

419.  Money  paid  by  a  contractor  to  mate- 
rialmen, and  applied  by  them  on  account  of 
another  building  contract,  and  other  accounts 
due  them  from  the  contractor,  not  connected 
with  the  building  contract  in  question^  can- 
not be  applied  by  the  owner  of  the  building 
to  reduce  the  claim  of  lien  of  the  material- 
men, notwithstanding  the  fact  that  the  con- 
tractor used  the  receipt  from  the  materialmen 
in  obtaining  a  credit  on  the  building  contract, 
and  in  inducing  the  owner  of  the  building  to 
advance  further  money,  if  the  application  of 
the  payment  to  the  present  building  contract 
was  repudiated  by  the  materialmen,  who  set- 
tled with  the  contractor,  without  his  claiming 
the  benefit  thereof,  and  the  inducing  of  fur- 
ther money  from  the  owner  by  the  unauthor- 
ized use  of  the  receipt  by  the  contractor  was 
without  the  knowledge  or  consent  of  the 
materialmen.  (Schallert-Ganahl  Lumber  Co. 
y.  Neal,  91  Cal.  362.) 

420.  If  materialman  obtains  judgment 
against  owner,  and  against  property,  the 
owner  may  deduct  the  amount  of  the  judg- 
ment from  any  sum  due  the  contractor  on 
the  contract  price.  (Whittier  y.  Wilbur,  48 
Cal.  175.) 

421.  Averments  of  an  answer  in  an  action 
by  a  materialman  to  foreclose  a  lien  upon  a 
building  that  the  contract  between  the  owner 
of  the  building  and  the  contractor  was  verbal, 


that  the  price  to  be  and  that  was  paid  there- 
under was  less  than  one  thousand  dollars, 
that  it  was  to  be  and  was  paid  every  Saturday 
night  as  the  work  progressed,  that  the  last 
installment  was  paid  upon  the  completion  of 
the  work,  and  that  the  only  notice  that  the 
owner  received  from  the  plaintiff  was  about 
one  month  after  he  had  paid  the  contractor 
in  full,  are  sufficient  to  constitute  a  defense 
on  the  part  of  the  owner  of  the  building 
against  the  claim  of  lien  on  the  part  of  the 
materialman.  (Kerckhoff-Cuzner  Mill  and 
Lumber  Co.  v.  Cummings,  86  Cal.  22.) 
Cited  97  Cal.  188. 

Findings  as  to  promise  to  pay  and  non- 
payment.   See  ante,  XVII,  12. 

Terms  of  payment.    See  ante,  IV,  2. 

Express  agreement  to  pay  is  unnecessary. 
See  ante,  366. 

Payment  in  ignorance  of  claims.  See  ante, 
201,  XIV. 

Contract  payable  in  land.    See  ante,  40. 

XIX.  Bond    of  Contractori    LUbillty  of 

Sureties. 

422.  Where  a  contract  for  the  erection  of  a 
building  is  void  for  failure  of  recordation,  and 
other  defects,  a  bond  attached  to  the  contract, 
conditioned  that  the  contractor  should  not 
permit  anv  claim,  debt,  or  lien  to  be  placed 
upon  the  building  in  the  erection  thereof,  is 
also  void,  and  does  not  constitute  an  estoppel 
as  against  a  surety  thereon  who  seeks  to  fore- 
close a  lien  upon  the  building  for  materials 
furnished  by  nim  to  be  used,  and  which  were 
used,  in  its  construction.  (Schallert-Ganahl 
Lumber  Co.  v.  Neal,  90  Cal.  213.) 

Cited  95  CaL  395;  99  Cal.  455. 

423.  Where  a  contractor  gave  bond  to  the 
owner  of  a  building  to  indemnif}r  him  against 
an^  claims  or  liens  for  material  or  labor, 
which  bond  referred  to  the  original  contract 
as  the  inducement  or  consideration  for  its 
execution,  and  by  the  terms  of  the  building 
contract  the  owner  was  authorized  to  retain 
one  fv/urth  of  the  contract  price  until  final 
settlement  between  the  parties  as  additional 
security  against  liens  upon  the  building,  the 
sureties  on  the  contractor's  bond  have  a  right 
to  look  to  such  additional  security  as  a  special 
fund  for  their  indemnity,  and  it  is  the  duty  of 
the  owner  to  apply  it  in  payment  of  liens  in- 
stead of  paying  it  to  the  contractor;  and  if  he 
discharges  liens  after  having  paid  to  the  con- 
tractor the  full  contract  price,  the  sureties  on 
the  contractor's  bond  are  discharged,  and  are 
not  liable  for  tlie  amount  of  such  liens  paid  in 
excess  of  the  contract  price  without  their 
knowledge  or  consent.  (Kiessig  v.  Allspaugh , 
91  Cal.  231.) 

424.  The  action  was  brought  to  foreclose  a 
mechanic's  lien,  and  judgment  was  rendered 
in  favor  of  the  plaintiffs.  The  statement  on 
motion  for  a  new  trial  showed  that  a  certain 
bond,  executed  by  the  plaintiffs  as  sureties 
for  the  contractor,  and  introduced  in  evidence 
without  objection,  contained  a  stipulation 
that  the  building;  should  be  delivered  over  to 
the  owner  free  of  all  liens.  The  findings  con- 
tained nothing  showing  that  any  such  clause 
was  in  the  bond,  and  no  issue  was  made  by 
the  pleading  as  to  the  bond  operating  as  an 
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estoppel.  Held,  that  as  the  statement  con- 
tained no  specification  as  to  the  particulars  in 
which  the  evidence  was  insafficient  to  justify 
the  decision,  each  clause  in  the  bond  oonld 
not  be  heid  as  operating  as  an  eqaitable  estop- 
pel in  pais  to  prevent  the  plaintiffs  from  fore- 
closing their  hen.  (Patent  Brick  Ck).  v.  Moore, 
75  Oal.  205.) 
Oited  90  Gal.  120. 

Bond  of  contractor,  liability  of  sureties.  See 
Building  Contracts,  IV. 


As  evidence.    See  Evidence,  in,  7. 

MEDICIFE. 

See  Physicians. 

Practicing  medicine  without  license.  See 
Criminal  Law,  XXI,  45. 

MEETING  OF  MDOMS. 

See  Contracts,  I,  l,a;  Trusts  and  Trustees,  IV. 

MEETINGS. 

Stockholders,  meetings  oL  See  Corpora- 
tions, IX. 

Directors,  meetings  of.  See  Corporations, 
X,  6. 

Supervisors,  meetings  of.    See  Supervisors, 

Supervisors',  notice  of.  See  Supervisors,  III. 
Supervisors',  quorum.  See  Supervisors,  III. 
Minutes  of  proceedings  of  supervisors.  See 
Supervisors,  iV. 

MEMORANDUM. 

See  Statute  of  Frauds,  m. 

Auctioneer,  memorandum  of.  See  Auc- 
tions, n. 

Refreshing  memory  from.  See  Witnesses. 
VLT. 

Costs,  memorandum  of.   See  Costs,  III,  2. 

What  sufficiently  complete  to  be  enforced. 
See  Specific  Performance,  39. 

MEMORANDUM  BOOKS. 

See  Evidence,  III,  5. 

MENAGE. 

See  Duress,  8. 

MENTAL  SUFFERING. 

See  Marriage  and  Divorce,  III,  1,  b 
Damages  for.    See  Damages,  V,  4. 

MENTAL  UNSOUNDNESS. 

See  Insanity. 

MERCANTILE  AGENCY. 

Poblication  as  to  attachment  by,  liability  for. 
See  Attachments,  W. 

MERCANTILE  LIBRARY. 

Validity  of  act  to  aid.    See  Lotteries. 

MERCED  COUNTY. 

Boundaries  of.    See  Counties,  88. 


MBRGMANTABLE  CONDITION. 

Warranty  of.    See  Sales,  VII,  3,  c 

MERGER. 

1.  In  law  a  merger  always  takes  place  where 
a  greater  estate  and  a  less  coincide  and  meet 
in  the  same  i>erson  in  one  and  the  same  right, 
without  any  intermediate  estate,  but  a  ooart 
of  equitv  is  not  guided  in  this  matter  by  the 
rules  of  law,  and  will  sometimes  hold  a  charge 
extinguished  where  it  would  continue  to  exist 
at  law,  and  sometimes  preserve  it  when  at 
law  it  would  be  merged,  according  to  the 
intention,  actual  or  presumed,  of  the  person 
in  whom  the  interests  are  united.  (Knmpp 
v.Gerkens,  59  Cal.  496.) 

Cited  84  Cal.  299. 

2.  Merger  is  always  a  question  of  intent 
when  the  question  is  as  to  whether  a  mort- 
fl»ge  lien  is  mei^ged  in  the  fee.  (Scrivner  v. 
DieU,  84  Cal.  295.) 

8.  Equitv  will  keep  the  legal  title  and  the 
mortgi^^'is  interest  separate,  although  held 
by  the  same  person,  whenever  necessary  for 
the  full  protection  of  his  just  rights.  (Scnvner 
T.  Bietz,  84  Cal.  295.) 

4.  If  there  is  an  intervening  mortgage,  at^ 
tachment,  or  other  lien,  the  acquirement  of 
title  by  a  prior  mortgi^^  will  not  operate  as 
a  merger ;  and  this  rule  would  apply  with  still 
greater  force  where  the  prior  mortgage  was 
held  by  the  mortgagee  in  trust  for  one  person, 
and  the  title  is  acquired  by  him  in  trust  for 
another.    (Scrivner  v.  Diets,  84  Cal.  295.) 

5.  Where  A.  received  an  assignment  of  stock 
in  a  corporation,  and  the  stock  was  subse- 
quently attached  under  a  judgment  against 
tne  vendor,  and  afterwuras  the  stock  was 
regularly  transferred  to  A.,  who  then  obtained 
an  assignment  of  the  judgment  under  which 
the  stock  was  attached,  held,  that  ibe  assi^- 
ment  of  the  judgment  at  once  mei^ged  the  lien 
in  the  higher  right,  and  that  A.,  as  r^^uded 
third  parties,  became  the  absolute  owner  of 
the  stock.  (8  trout  y.  Natoma  Water  and  Min. 
Co.,9Cal.78.) 

Cited  20  CaL  533;  1  N.  Dak.  444. 

Oral  agreements,  merger  of.  See  Contracts, 
I,  2,  f . 

Oral  agreements,  merger  of  in  writing.  See 
Evidence,  VII,  2. 

Deed  of  part  of  land  is  not  a  merger  of  the 
contract.    See  Vendor  and  Vendee,  225. 

Contract,  meraer  of  in  deed.  See  Vendor 
and  Vendee.  VIII,  7. 

Purchase  by  lessee  under  execution  against 
lessor.    See  Landlord  and  Tenant,  129. 

Assignment  of  lease  to  lessor,  when  not. 
See  Landlord  and  Tenant,  169. 

On  conveyance  from  mortgagor  to  mort^ 
gagee.    See  Mortgages,  XI,  2. 

surrender  of  leasehold  estate  as.  See  Land- 
lord and  Tenant,  270. 

Judgment,  merger  in.  See  Judgments,  X,  6. 

Decree  in  foreclosure  as.  See  Mortgages, 
XIX,  14,  b. 

Judgment  lien,  merger  of  in.  See  Me- 
chanics' Liens,  386. 

Judgment,  merger  of  lien  of  attachment  in. 
See  Attachment,  173,  et  seq. 
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Bisefio,  merger  of,  in  act  of  juridical  po8- 
>^ioii.    Bee  Mexican  Lands,  42* 


See  Ejectment,  XVIII ;  Uee  and  Occupation, 
liability  of  surety  for.  See  Appeals,  765. 

HETEBS. 

See  Water  Companies,  IIL 

MEXICAN  ABCHIYES. 

As  evidence.    See  Evidence,  III,  9,  b* 

MEXICAN  LANDS. 

I.  Spanisli  Grants. 

1.  DonaHanB,  DefinUion  (md  Kind$  of. 

2.  Power  to  Make. 
S.  VdUdUy  of. 

4.  PetUionfor. 

5.  CandUioniin;  CormderaHonfor. 

6.  Apjp-oval;    ConaerU  of  DepartmefUal 

LeguiUUure;  Proof  of  ana  Preeump' 
tionsaa  to. 

7.  De$cription  of  Qrantee. 

8.  Detmptton  and  Boundmriee  of  Qrani. 

9.  PoMfMicm,  Oenerally. 

10.  lAeense    to    Occupy    or    Provieional 

Grant,  Effect  of. 

11.  SegregoHon  and  LoccUion. 

12.  QranU  Within  Exterior  Limite;  Poe- 

sesiion  and  TiiU;  Pre-emptiont  Sale, 
andPurch€ue. 

13.  Cor^icting  Qrante. 

14.  Grant!  to  Heirs  or  Sueceison  in  In- 

tercet. 

15.  Annulment  and  Forfeiture  of. 

16.  Jurisdiction  of  Actions  Concerning. 

17.  Ejectment  hu  QranUe. 

18.  Partition  of. 

19.  Conveyance  by  Grantee. 

20.  Character  of  Lands    as   Swamp   or 

Minerai  Lands;  Whether  Subject  to 
Bailroad  Grant. 

21.  Particular  Grants,    Construction    of 

and  Rights  Growing  Out  of. 

22.  Effect    of  Cession   on;   Powers   and 

Duties  of  New  Government. 
28.  Cordirmation  of. 

a.  Land    Commissioners,  Jurisdic- 

tion and  Powers  of. 

b.  Notice  of. 

G.  Confirmee   is  Necessary;    Com- 
petency of  Grantee  to  Take. 

d.  Presentation  of  Claims;  Herein 

of  Perfect  and  Imperfect  Titles. 

e.  Covenant  for  Confirmation. 

f.  Death  Pending  Proceedings ;  Pe- 

tition by  and  Confirmation  to 

Heirs. 
t.  Decree  in ;  Conclusiveness  of. 
Rejection  of  Grant  or  Exclusion 

of  Lands. 
L  Possession  Pending  Appeal. 
|.  Confirmee  as  Trustee. 
[.  Evidence  of. 

24.  Survey  of. 

25.  Patents  for. 
a.  Necessity  of;  Issuance;  Time  of; 

Delivery  and  Acceptance. 
h.  Conclusiveness  of. 

A.  Matters  Concluded  by. 


t 

i. 


B.  Persons  Concluded  by. 

C.  Validitv;  Impeachment;  Set- 

ting Aside. 

c.  Relation  of. 

d.  Construction  of;  Extent  of. 

26.  Limitation  of  Action  to  Becover  Land 
After  Patent  Issued. 

n«  Pueblo  Lands.  . 

1.  Boundaries  ofPueblos;  Rights  of  Pueh' 

los  to  Own  Lomd;  Nature  of  TOle. 

2.  Powers  of  Ayuntamierdo  Over. 
8.  Lease  or  Mortgage  of. 

4.  Grants  of. 

a.  Power    to   Convey;    Control   of 

State  or  Legislature  Over. 

b.  Grantable Lands  Within;  Extent 

of  Grant. 

c.  Petition  lor. 

d.  Ordinance      of     Avuntamiento, 

Whether  Passes  !ntie. 

e.  Statement  of  Official  Character  in. 

f.  Description. 

g.  Delivery. 

h.  Title  Passing. 

i.  To  Married  Woman. 

j.  Conditions  in  and  Forfeiture. 

k.  Validity  of;  Effect  of  Bedtal  (A 
Authority  in  Grant. 

1.  Presumptions  in  Favor  of,  and  in 
Favor  of  Official  Action;  Acts 
When  to  be  Questioned. 

m.  Liability  of  City  on  Covenants 
in. 

n.  Conflicting  Grants,  Adjustment 
of. 

o.  Evidence  of;  Entry  of;  Alcalde's 
Books  as  Evidence  and  Pre- 
sumptions from. 

p.  Modification  and  Renunciation  of 
Grant. 

q.  Possession  as  Evidence  of  Title. 
6.  Congressional  Grant  to  Pueblos;  Presr 
entation;  Confirmation;  Patent. 

Certified  copies  of  Mexican  grants.  See 
Evidence,  II,  7.  c. 

Limitation  of  actions  arising  under  Mexican 
grants.    See  Statute  of  Limitations,  VI,  8,  f . 

Limitation  of  actions  for  pueblo  lands.  See 
Statute  of  Limitations,  VI,  S,  a. 

School  land  falling  within  Mexican  grant. 
See  Public  Lands,  III,  3. 

Railroad  lands  within  Mexican  grant.  See 
Railroads,  III. 

Missions.    See  Religious  Societies. 

Mexican  grants,  power  to  tax.  See  Tax- 
ation, 85.  ... 

One  claiming  under  grant,  right  to  mam- 
tain  replevin  agaiubt  pre-emptor.  See  Public 
Lands,  187. 

I.  Spanish  Grants. 

/.  Donation;  Definition  and  Kinde  of. 

1.  Under  the  Mexican,  Spanish,  and  com- 
mon law,  donations  are  of  three  classes — ^pure, 
remuneratory,  and  conditional.  They  are 
pure  when  made  without  condition,  as  chari- 
ties: remuneratory,  when  required  by  no 
legal  obligation,  but  are  made  from  a  regard 
for  services  rendered,  as  pensions;  condi- 
tional, when  accompanied  with  provisions 
intended  to  secure  the  purposes  lor  which 
they  were  made,  as  grants  of  land  for  institu- 
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lions  of  benevolence,  for  hospitals,  schools, 
asylums,  and  the  like.    Louisiana  and  Texas 
decisions  commented  on.    (Noe  v.  Card,  14 
Oal.  676.) 
Cited  26  Cal.  566. 

2.  Donations  may  be  absolate,^  or  accom- 
panied with  conditions,  the  performance  of 
which  may  be  essential  to  the  enjoyment  of 
the  propeny  donated.  It  would  seem  that 
under  the  Spanish  and  Mexican  law  a  more 
comprehensive  meaning  was  attached  to  the 
term  ''donation*'  than  that  usually  given  to 
it  in  our  jurisprudence.  (Scott  v.  ward,  13 
Cal.  458.) 

Donations,  what  are.    See  post,  U,  4,  j. 
2.  Power  to  Make. 

3.  Power  of  Mexican  government  to  grant 
land  is  derived  from  the  congressional  decree 
of  1824,  and  the  regulations  of  1828.  (Van- 
derslice  v.  Hanks.  3  Cal.  27.) 

4.  Bv  the  law  of  the  Mexican  Congress  of 
18th  of  August,  1824,  limited  and  denned  by 
that  of  November  21,  1821,  the  governors  of 
territories  were  authorized  to  grant,  with  cer^ 
tain  specific  exceptions,  vacant  lands.  (Leese 
V.  Clarke,  3  Cal.  17.) 

5.  The  authority  to  make  grants  of  land 
was  lodged  solely  in  the  governor.  It  was  not 
shared  by  him  with  the  departmental  assem- 
bly. That  body  possessed  no  power  to  make 
any  grant.  Its  power  was  restricted  to  ap- 
proval or  disapproval  of  the  grant  made. 
After  its  action,  whether  of  approval  .or  dis- 
approval, it  became  the  duty  of  the  governor 
to  forward  the  necessary  documents,  with  the 
report  of  the  territorial  deputation,  to  the 
supreme  government.  Until  the  approval  of 
the  supreme  government  the  grant  was  sub- 
ject to  be  defeated.  With  such  approval  it 
was  discharged  of  the  defeasance,  and  became 
definitively,  that  is  finally,  valid.  (Ferris  v. 
O)over,  Ferris  v.  Chapman,  10  Cal.  589.) 
Cited  64  Cal.  556;  74  Cal.  634. 

6.  Since  the  revolution  (February  24, 1821), 
no  valid  alienation  could  be  made,  except  by 
an  act  of  Mexican  sovereignty.  (Lo&se  y. 
Clarke,  3  Cal.  17.) 

Distinguished  8  Cal.  198. 

3.  ¥aUdity  of. 

7.  Prior  to  the  24th  of  Ma;^,  1821,  the  laws 
or  decrees  of  the  kings  of  Spain,  and  the  regu- 
lations or  usages  of  their  governors  (who  were 
mere  deputies),  sanctioned  by  royal  approval 
or  acquiescence,  afforded  the  proper  tests  by 
which  to  determine  the  validity  of  grants. 
(Leese  v.  Clarke,  3  Cal.  17.) 

Cited  74  Cal.  634. 

8.  By  the  laws  of  the  Mexican  Congress  of 
1824  and  1821,  and  the  legislation  of  the  de- 
partmental legislature,  consistent  therewith, 
mast  be  determined  the  validity  of  any  grant  of 
land  in  California.  To  these  regulations  this 
court  alone  look,  and  by  them  every  grant 
must  be  determined.  If  not  fully  complied 
with,  the  title  did  not  pass,  but  remained  in 
the  government  of  Mexico.  (Leese  v.  Clarke, 
3  C5.  17.) 

4.  Petition  for. 

9.  A  petition  presented  to  a  Mexican  gov- 
ernor for  the  purpose  of  obtaining  a  grant 


of  land  is  no  part  of  the  granL  It  is  only 
the  declaration  of  the  party  who  made  it,  or 
of  the  party  by  whose  authority  it  was  made, 
and  is  open  to  explanation.  (Nieto  t.  Car- 
penter, 21  Cal.  455.) 

10.  The  grant  is  the  operative  instrument, 
and  the  representations  made  to  the  governor 
cannot  control  the  course  or  nature  of  the 
title.  If  those  representations  were  in  truth 
erroneous,  and  the  mistake  in  them  affected 
the  grant  in  any  respect,  the  fact  could  only 
be  made  available  by  the  government.  (Nieto 
V.  Carpenter,  21  Cal.  455.) 

11.  The  Mexican  regulations  of  1828  re- 
quired the  applicant  for  lands,  whether  an 
impresario,  head  of  family,  or  private  person, 
to  set  forth  in  his  petition  to  the  governor 
"  his  name,  country,  profession,  the  number, 
description,  religion,  and  other  circumstances 
of  the  families  or  persons  with  whom  he 
inshed  to  colonize,"  and  though  these  partic- 
ulars constituted  considerations  with  tne  au- 
thorities in  whom  the  granting  power  was 
vested,  they  did  not  in  any  respect  control 
the  course  of  the  title  against  the  operative 
words  of  transfer  in  the  grant.  (Berreyesa  v. 
Schultz,  SchulU  V.  Beasly,  21  Cal.  513.) 

Petition,  failure  to  present,  effect  of  confir- 
mation.   See  poet,  257,  258. 

5.  CondiHone  in;  Coneidoration  fbr» 

12.  Donation  by  both  civil  and  common 
law  may  be  acoomi>anied  with  conditions, 
the  performance  of  which  may  be  required 
for  the  possession  or  enjoyment  of  the  prop- 
erty donated ;  but  the  conditions  do  not  nec- 
essarily make  the  transaction  a  sale.  (Noe  v. 
Card,  14  Cal.  576.) 

13.  Onerous  conditions  were  not  necessarily 
attached  to  the  grants  issued  under  the  colo- 
nization laws  of  Mexico.  (Scott  v.  Ward,  13 
Cal.  458.) 

14.  Louisiana  grants  were  generally  on  con- 
ditions as  onerous  as  those  annexea  to  the 
CaUfomia  grants.     See  copy  of  a  Louisiana 
grant  in  note.    Noe  v.  Card,  14  Cal.  676.) 
Cited  26  Cal.  565. 

15.  Mexican  governor  in  1843  had  author- 
ity to  remove  restraint  upon  alienation  con- 
tained in  condition  annexed  to  a  grant  of  land 
made  by  a  previous  governor  in  1834.  (Nieto 
V.  Carpenter,  21  Cal.  455.) 

16.  Where  a  Mexican  grant  contained  the 
following  clauses  designated  in  the  instru- 
ment as  conditions,  namely :  (1)  Neither  the 
grantee  nor  his  heirs  can  divide  nor  alienate 
the  premises  granted  to  them,  nor  place  upon 
said  premises  anv  mortgage  or  other  charge, 
even  though  sucn  mortgage  or  charge  be  mr 
pious  purposes,  nor  shall  they  convey  the 
said  premises  in  mortmain;  (2)  he  may  in- 
close Uie  premises  without  prejudice  to  the 
roads  and  the  easements ;  he  shall  enjoy  the 
premises  freely  and  exclusively,  devoting 
them  to  such  cultivation  and  use  as  he  may 
see  proper ;  (3)  when  the  property  shall  hd 
connrmed  to  him,  he  shall  ask  the  proper 
judge  that  he  give  him  judicial  possession  in 
virtue  of  this  title,  for  which  purpose  the 
boundaries  shall  be  marked,  and  some  land- 
marks shall  be  placed  about  said  premises ; 
(4)  the  land  which  is  embraced  in  tnis  grant 
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li  only  that  which  ifl  named  in  the  petition  of 
the  grantee,  and  which  is  delineated  in  the 
sketch  attached  hereto,  and  the  judge  who  shall 
give  him  possession  thereof  shall  make  to  this 
goyemment  a  report  of  the  quantity  of  land 
comprised  in  the  grant/'  Held,  that  these 
clauses  were  not  properly  conditions,  and  that 
there  was  nothing  m  any  of  the  provisions 
which  was  onerous  or  burdensome  to  the 
grantee,  or  which  could  be  regarded  as  a  valu- 
able consideration,  moving  the  government  to 
make  the  grant.  (Scott  v*  Ward,  13  Cal. 
468.) 

Condition  of  approval.    See  post,  I,  6. 
Conditions  in  pueblo  grants.    See  post,  II« 
4,  j. 

tf.  Approval:  Conaent  of  Departmental  Logiola- 
ture;  Proof  of  and  Preoumptiono  ao  to, 

17.  A  arant  of  land  made  by  Mexico  in  Cal- 
ifornia, during  Mexican  domination,  required 
the  approval  of  the  departmental  assembly. 
<Tkylor  v.  Escandon,  60  Cal.  428.) 

18.  An  approval  of  a  Mexican  grant  of  land 
bv  the  departmental  assembly,  and  the  giving 
of  juridical  possession,  are  necessary  to  create 
a  definite  grant.  (Miller  v.  Dale,  44  Cal.  662. ) 
Cited  60  Cal.  429. 

19.  The  grant  bears  upon  its  face  the  con- 
<iition  that  the  ^ntee  shall  subject  himself 
to  the  confirmation  of  the  territorial  legisla- 
ture. The  acts  of  a  legislative  body  are  sus- 
ceptible of  proof,  either  by  records  or  parol 
proof,  and  cannot  be  presumed.  ( Vanderslice 
T.  Hanks,  3  Cal.  47.) 

20.  By  the  language  of  the  instructions  of 
1821,  "  the  grant  asked  for  shall  not  be  defini- 
tively valid  J  without  the  previous  consent  of 
the  territorial  deputation,  and  the  expedientes 
shall  be  forwarded  to  it."  (Vanderslice  v. 
Hanks,  8  Cal.  47.) 

Discussed  6  Cal.  269;  10  Cal.  621. 

21.  The  conditions  of  the  instructions  of 
1821  must  be  complied  with  to  vest  in  the 
grantee  a  complete  legal  title,  without  which 
an  ejectment  will  not  lie.  (Vanderslice  v. 
Hanks,  3  Cal.  47.) 

22.  If  it  was  the  duty  of  the  grantor  to  ob- 
tain the  legislative  approval,  and  the  governor, 
who  had  the  sole  power,  having  exercised  it, 
and  made  the  grant,  the  necessity  of  obtain- 
ing their  approval  was  a  condition  subsequent 
to  the  grant.  (Vanderslice  v.  Hanks,  3  Cal. 
47.) 

Cited  10  Cal.  616 ;  84  Cal.  146, 146. 

23.  The  fact  that  a  grant  was  not  approved 
by  the  departmental  assembly  does  not  impair 
the  title.    (Waterman  v.  Smith,  13  Cal.  373.) 

24.  Such  approval   simply  discharees  the 

Sant  from  liability  to  defeasance  by  the 
exican  government,  except  for  breach  of 
its  conditions  subsequent.  (Waterman  v. 
Smith,  13  Cal.  373.) 

'  26.  The  want  of  confirmation  of  a  grant  by 
the  departmental  assembly,  or  of  any  report 
of  the  grant,  or  of  the  proceedings  with  refer- 
ence to  it,  to  the  supreme  government  of 
Mexico,  did  not  prevent  the  title  from  passing 
to  the  grantee,  and  it  is  not  material  whether 
that  title  be  regarded  as  a  legal  or  an  equitable 
one  I  in  either  case  it  carried  with  it  a  right 


to  the  possession  of  the  premises  i^;alnst  in- 
truders.   (Soto  V.  Kroder,  19  Cal.  87.) 

26.  It  was  duty  of  governor  and  not  of 
grantee  to  submit  grant  to  the  departmental 
assembly,  and  afterwards,  with  its  report,  to 
the  supreme  government.  The  neglect  or  re- 
fusal of  the  governor  to  make  such  submission 
could  not  impair  the  estate  of  the  grantee  in 
the  land.  It  only  operated  as  a  suspension  of 
the  definitive  validity  of  the  grant.  Once  ex- 
ercised, the  power  of  the  governor  over  the 
land  granted  ceased.  He  could  not  recall  or 
revoke  the  grant ;  nor  by  any  action  or  neg- 
lect divest  the  estate  granted.  (Ferris  v* 
Coover,  Ferris  v.  Chapman,  10  Cal.  689.) 
Cited  83  Cal.  66. 

27.  When  the  regulations  of  1828  governing 
Mexican  grants  require  that  a  grant  shall  not  be 
held  to  be  sufficiently  valid  without  the  pre- 
vious consent  of  the  territorial  deputation  ( leg- 
islature), and  provides  that  the  definitive  grant 
being  made,  a  document  signed  hj  the  gov- 
ernor shall  be  given  to  serve  as  a  title  to  the 
grantee,  and  the  governor  delivers  the  title, 
the  presumption  arises  that  the  governor  ful- 
filled his  duty,  and  that  the  ffrant  had  the  ap- 
proval of  the  legislature,  and,  if  the  contrarv 
oe  asserted,  it  must  be  shown  by  proof. 
(Vanderslice  v.  Hanks,  3  Cal.  27.) 

28.  Presumption  that  the  governor  did  his 
duty,  and  did  not  deliver  a  grant  until  it  had 
become  definitively  valid  by  the  sanction  of 
the  territorial  deputations,  is  not  weakened  by 
the  words  in  the  deed  '*  subjecting  himself 
(the  ffrantee)  to  the  approbation  of  the  most 
excellent  departmental  assembly. ' '  ( Vander- 
slice V.  Hanks,  3  CaJ.  47.) 

29.  Presumption  that  the  governor  did  his 
duty,  and  did  not  deliver  a  grant  until  it  had 
become  definitively  valid  by  the  sanction  of  the 
territorial  deputation,  is  strengthened  in  view 
of  the  disordered  state  of  the  country,  the 
irregularity  of  legislative  proceedings,  and  the 
absence  or  loss  of  these  records.  (Vander- 
slice V.  Hanks,  3  Cal.  47.) 

Proof  of  and  presumptions.     See  ante,  19. 
Approval  of  survey.    See  post,  I,  24. 
Approval,  necessity  of,  as  a  condition  pre- 
cedent.   See  post,  169,  et  seq. 

7.  Description  of  Grantee. 

SO.  The  validity  of  a  title  under  the  Mexi- 
can law  is  not  affected  by  the  fact  that  in 
some  of  the  documents  constituting  the  chain 
of  title  the  |;rantee  was  described  without 
stating  his  middle  name,  when  the  identity  of 
the  grantee  is  otherwise  sufficiently  shown 
therein.    (Phelan  v.  Poyoreno,  74  Cal.  448.) 

8.  Description  and  Boundaries  of  Grant 

31.  To  constitute  complete  and  perfect  grant 
to  specific  parcel  of  land  it  must,  in  some 
method,  appear  on  the  face  of  the  instrument, 
or  by  the  aid  of  its  descriptive  portions,  not 
only  that  a  specific  parcel  was  intended  to  be 
granted,  but  it  must  also  be  so  described  that 
the  particular  tract  intended  to  be  granted 
can  be  identified  with  reasonable  certainty. 
(Banks  v.  Moreno,  39  Cal.  233.) 

32.  Where  there  is  nothing  in  grant,  nor  in 
any  documents  to  which  it  refers,  by  which 
to  fix  lines  of  one  of  the  sides  of  the  tract  in- 
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tended  to  be  granted,  or  to  determine  the 
particular  quantity,  the  concession  does  not 
confer  upon  the  srantee  a  perfect  title  to  any 
specific  parcel  of  land.  (Banks  t.  Moreno, 
89  Cal.  233.) 

33.  A  Mexican  srant  which  describee  the 
land  intended  to  be  conveyed  by  its  known 
designation,  by  which  it  can  be  identified 
without  specifying  its  boundaries,  is  Talid. 
(Phelan  v.  Poyoreno,  74  Oal.  448.) 

34.  Where  a  Mexican  grant  refers  in  its 
description  of  the  premises  to  the  plat  or  map 
accompanying  the  expediente  the  plat  or  map 
becomes,  for  the  purpose  of  identifying  the 
land,  as  much  a  part  of  the  grant  itself  as  if 
incorporated  therein.  (Seaward  v.  Malotte, 
15  Gal.  3(H.) 

35.  A  map  referred  to  in  a  grant  for  the 
purpose  of  identifying  the  land  is  to  be  re- 
garded as  a  part  of  the  ^prant  itself,  as  much 
so  as  if  incorporated  into  it.  (Ferris  v.  Coover, 
Ferris  v.  Chapman,  10  Oal.  589,  cited  15  Gal. 
806;  Manson  y.  Koppikus,  11  Gal.  89.) 

88.  If,  takins  the  srant  and  map  together, 
any  portion  of  the  description  must  be  re- 
jected, reference  will  be  nad  to  the  circum- 
stances under  which  the  grant  was  made,  and 
the  intentions  of  the  parties,  and  parol  evi- 
dence is  admissible  in  such  case  for  that  pur- 
pose. That  portion  will  be  rejected  and  that 
construction  adopted  which  will  give  effect  to 
the  intentions  of  the  parties.  (Ferris  v.  Coover, 
Ferris  v.  Chapman,  10  Gal.  589 ;  Manson  v. 
Koppikus,  11  Cal.  89.) 

87.  An  instruction  to  the  jury  that  they 
must  take  the  grant  and  map  together,  and,  if 
they  believe  the  land  in  controversy  within 
the  grant,  as  explained  by  the  map,  they  will 
find  for  the  plaintiff,  held  to  be  correct. 
(Ferris  v.  Coover,  Ferris  v.  Chapman,  10  Cal. 
589;  Manson  v.  Koppikus,  11  Cal.  89.) 

Map  referred  to  in  grant.    See  post,  165. 

38.  The  Pulgas  grant,  in  San  Mateo  county, 
is  a  grant  by  boundaries,  and  not  by  quan- 
tity, the  description  being,  "tract  known 
under  the  name  of  Las  Pulgas,  the  bound- 
aries of  which  are,  on  the  south  the  creek  of 
San  Francisquito,  on  the  north  that  of  San 
Mateo,  on  the  east  the  estuaries,  and  on  the 
west  the  cafiada  de  Raimundo,"  and  "the 
tract  of  which  mention  is  made  is  of  four 
leagues  of  latitude  and  one  of  longitude." 
(McCrarvey  v.  Little,  15  Cal.  27.) 

39.  If  a  decree  made  by  a  court  of  the 
United  States,  confirming  a  Mexican  grant  of 
land,  describes  its  boundaries  by  permanent 
natural  objects,  and  also  by  courses  and  dis- 
tances, with  a  mention  of  the  quantity,  the 
description  by  courses,  distances,  and  quan- 
aty  must  yield  to  the  boundaries  by  natural 
objects,  if  they  do  not  agree.  (De  Arguello 
V.  Greer,  26  Cal.  615.) 

40.  If  a  patent  for  a  confirmed  Mexican 
grant  of  land  recites  the  decree  of  confirma- 
tion and  the  plat  and  certificate  of  survey  of 
the  surveyor  general,  giving  the  courses  and 
distances,  and  the  certificate  states  that  the 
land  confirmed  is  bounded  as  therein  de- 
scribed, and  the  decree  bounds  the  land  on 
the  seashore  on  one  side,  but  the  calls  and 
plat  of  the  survey  extend  from  the  interior 


to  the  seashore,  and  then  extend  aloDg  the 
seashore  in  places  at  and  below  low  tide  to  a 
point  on  the  shore,  and  the  patent  grants  the 
land  described  in  the  survey ,the  patent  will 
be  construed  as  conveying  the  land  only  to 
the  high  tide  line  along  the  shore.  (Motot* 
Massini,  37  Cal.  432.) 
Cited  47  Cal.  55;  75  Cal.  402;  79  Cal.  448. 

41.  When  decree  confirming  Mexican  grant 
fixes  its  exterior  boundaries  by  boundinff  them 
on  some  monument,  the  presumption  is  that 
the  lines  of  the  survey  of  the  surveyor  general 
do  not  extend  beyond  the  exterior  limits  fixed 
by  the  decree.  (More  v.  Massini,  87  Cal.  432.) 
Cited  85  Cal.  473. 

42.  Thedisefio  is  mereed  in  the  act  of  jurid- 
ical possession,  for  au  purposes  connected 
with  the  ^rant,  and  ceases  thereafter  to  have 
any  function  in  determining  the  land  that 
was  granted.     (Foss  v.  Hinkell,  91  Cal.  194.) 

43.  The  act  of  juridical  possession,  the  de- 
cree of  confirmation  in  which  the  land  con- 
firmed was  specifically  described,  and  the 
patent  issued  thereon  describing  the  same 
land  are  conclusiye  evidence  to  determine  the 
exterior  boundaries  of  the  land  as  granted  by 
the  Mexican  government ;  and  no  subeequent 
survey,  nor  uie  evidence  of  any  surveyor,  is 
competent  to  defeat  the  effect  of  such  evi- 
dence, or  to  show  that  the  disefio  or  a  rejected 
survey  for  a  patent  had  different  limits. 
(Foss  V.  Hinkell,  91  Cal.  194.) 

44.  The  plaintiff  in  ejectment  claimed  title 
under  a  decree  of  confirmation  of  a  Mexican 
grant,  in  which  the  tract  confirmed  was  de- 
scribed as  bounded  upon  the  north  by  the 
Bemal  rancho,  and  to  prove  the  position  of 
this  northern  boundar^r  offered  in  evidence  a 
patent  of  the  rancho  issued  by  the  United 
btates.  Held,  that  the  ^tent  was  admissible, 
and  was  prima  facie  evidence  of  the  location 
of  the  northern  boundary  of  the  tract  soiight 
to  be  recovered.  (Clark  v.  Lock  wood,  21  (Jlal. 
220.) 

45.  Where  there  isaconfiict  between  the 
boundaries  of  a  grant  of  land  as  designated 
in  the  grant  by  parallels  of  latitude  and  as 
designated  by  a  map  referred  to  in  the  grant, 
par(3  evidence  is  admissible  in  explanation 
of  the  boundaries  and  to  fix  the  location  of 
the  land  granted.  (Ferris  v.  Coover,  Ferris 
V.  Chapman,  10  Cal.  589.) 

Cited  16  Cal.  426. 

46.  Whether  the  nremises  in  controversy  in 
this  suit  are  incluaed  within  the  grant  is  a 
question  of  fact,  to  be  submitted  to  the  jury. 
(Ferris  v.  Coover,  Ferris  v.  Chapman,  10  Cal. 
589.) 

Description,  construcjtion  of.   See  post,  167. 

Evidence  ot  land  within  grant.  See  post, 
168. 

Fraud  in  extending  boundaries.  See  poet, 
I,  23,  i. 

Giving  uf  juridical  possession,  effect  oL 
See  post,  I,  9. 

Survey.    See  post,  I,  24. 

9,  Po88e98io/i,  Generally. 

47.  When  survey  or  juridical  possession  by 
competent  authority  was  requisite  in  order  to 
attach  a  Mexican  grant  of  land  to  any  specific 
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tract  of  land,  the  grant  was  inchoate  or  im- 
perfect.   (Steinbach  y.  Moore,  80  Gal.  498.) 

48.  If  a  grant  of  land  made  by  Mexico  in 
California,  before  its  cession  to  the  United 
States,  required  as  one  of  its  conditions  that 
the  land  should  be  measured  by  the  proper 
officer,  and  juridical  possession  should  then  be 
given  to  the  grantee ;  until  the  measurement 
and  deliyery  of  possession,  the  legal  title  re- 
mained in  the  Mexican  nation,  and  the 
grantee  acquired  only  an  imperfect  or  in- 
choate title.  (Be  Aiguello  t.  Greer,  26  Cal. 
615.) 

Cited  74  Gal.  452. 

49.  Where  a  grant  was  made  by  the  gov- 
ernor and  received  by  the  grantee,  there  still 
remained  another  proceeding  to  be  taken  for 
the  investiture  of  complete  title.  The  proceed- 
ing was  a  judicial  dehvery  of  the  i>os8es8ion. 
This  proceeding  was  an  essential  ceremony 
when  thefe  was  anv  uncertain tv  as  to  the  pre- 
cise bounds  of  the  land  granted,  and  involved 
a  definite  ascertainment  of  the  land  to  be  de- 
livered, and  for  that  purpose  required  a  sur- 
vey and  measurement — in  other  words,  a 
location  of  the  land.  (Leese  v.  Clark,  18  Gal. 
535.) 

Cited  24  Gal.  87;  26  Gal.  628;  88  Cal.  66. 

50.  Where  juridical  possession  was  given  by 
Mexican  sovemment  of  a  tract  granted  by  it, 
the  only  lands  granted  are  those  within  the 
natural  boundaries  fixed  by  the  juridical  pos- 
session.   (Fofls  V.  Hinkell,  91  Gal.  194.) 

51.  If  the  officer  giving  juridical  possession 
of  a  grant  made  by  the  Mexican  nation  gave 
possession  of  land  outside  the  boundaries  of 
the  grant,  the  possession  thus  given  was  un- 
authorized and  void,  and  conferred  no  title 
except  as  to  the  land  within  the  boundaries. 
(Reed  y.  Ybarra,  50  Gal.  465.) 

Disefio  is  merged  in  act  of  juridical  posses- 
sion.   See  ante,  42. 

Giving  of  juridical  possession.  See  ante, 
18. 

52.  Under  the  Mexican  law  the  validity  of  a 
^nt  of  land  was  not  affected  by  the  fact  that 
juridical  possession  was  given  before  the  ap- 
proval of  the  grant  by  the  departmental  as- 
sembly.   ( Dominguez  v.  Botiller,  74  Gal.  457. ) 

53.  Occupation  and  cultivation  can  have  no 
greater  effect  than  a  private  survey.  They 
were  without  binding  effect  upon  the  Mexican 

Sovemment,  and  are  equally  ino^rative  un- 
er  the  new.    (Waterman  v.  Smith,  13  Cal. 
373.) 

54.  The  law  does  not  require  the  whole  tract 
to  be  inclosed ;  it  is  sufficient  that  the  grant 
calls  for  distinct  boundaries.  (Gunn  v.  Bates, 
6  Ca].  263.) 

Cited  38  Cal.  487. 

Possession,  necessity  of  delivery  of.  See 
post,  60,  et  seq. 

Possession,  right  to.    See  post,  I,  21. 

Possession,  long  continued,  rights  under. 
See  post,  166. 

Possession,  sufficiency  of  to  support  eject- 
ment.   See  Ejectment,  III,  8. 

Adverse  possession  against  Mexican  grant. 
See  Adverse  Possession,  III,  3. 

Adverse  possession  of  water  on.  See  Water- 
courses, XtV,  2,  g,  A. 


Entry  on  Spanish  grant  belonging  to  infant. 
See  Statute  of  Limitations,  233,  et  seq. 

Ejectment  by  grantee.    See  post,  1, 17. 
,  Right  of  possession  on  grant  within  ex- 
terior limits.    See  post,  1, 12. 

Possession  under  license  from  government. 
See  post,  1, 10. 

Possession  until  segregation.    See  post,  64. 

fO.  U€»/i80   to    Occupy  or   Proitiaiona/    Grant, 

Elfoct  of. 

65.  License  by  government  to  occux>y  land 
was  mere  personal  privilege  under  the  Mexi- 
can law,  and  conveyed  no  estate  or  interest, 
and  could  not  be  transferred  or  alienated. 
(Bixby  V.  Bent,  59  Gal.  522.) 

56.  License  to  occupy  lancf  temporarily, 
called  a  provisional  grant,  granted  by  the 
governor  of  California  before  the  acquisition 
of  California  by  Uie  United  States,  conveyed 
no  title,  legal  or  equitable,  to  the  land,  and 
was  revocable  at  pleasure.  (Mott  v.  Beyes, 
45  Gal.  379.) 

57.  If  an  order  made  by  the  Mexican 
government  for  a  license  to  occupy  land  be 
treated  as  a  grant  of  land  it  does  not  make  a 
perfect  grant,  but  only  an  inchoate  title. 
(Miller  v.  Dale,  44  Gal.  562.) 

Cited  74  Cal.  452. 

58.  It  was  the  practice  of  the  Mexican  gov- 
ernment to  consider  a  long  possession  held 
under  such  provisional  grant  or  license  as  en- 
titling the  occupant  to  some  sort  of  priority  of 
right  to  purchase  when  the  land  came  finally 
to  be  disposed  of ;  but  this  priority  ilid  not  rest 
on  any  legal  obligation  which  the  government 
was  under  to  su^  occupant.  (Mott  v.  Reyes, 
45  Gal.  379.) 

59.  Nieto,  under  permission  from  the  gov- 
ernment, in  1784,  to  graze  his  cattle  on  a  tract 
of  land,  took  possession  and  occupied  until 
his  death  in  1804,  subsequent  to  which  his 
four  sons  continued  the  occupation  under 
the  same  permission,  but  claimed  to  be  the 
owners.  In  1832  two  of  the  sons  died,  leav- 
ing widows,  and  one  of  them  five  children, 
surviving.  In  1833  the  two  sons  and  the 
widows  verbally  agreed  upon  a  partition.  A 
pNartition  was  accordingly  made,  and  a  peti- 
tion was  presented  to  the  governor,  asking 
that  separate  titles  be  awarded  to  them. 
Upon  the  petition  a  decree  was  made  by  the 
governor,  July  27,  1833,  declaring  that  the 
parties  were  owners,  and  directing  that  jurid- 
ical possession  be  given  to  them.  Afterwards, 
December  21, 1833,  a  further  decree  was  made 
directing  the  execution  of  the  titles,  and  in 
1834  the  several  grants  solicited  were  issued. 
In  the  grant  to  Josef  a  Cota,  the  widow  hav- 
ing the  five  children,  was  a  recital  that  she 
had  shown  herself  entitled  to  the  estate  of 
the  deceased  Nieto,  and  the  form  of  the  grant- 
ing clause  was  a  declaration  to  her  of  the 
ownership  of  the  land.  In  1843  she  conveyed 
the  land  to  the  defendant.  The  plaintiffs  are 
the  children  of  Josefa  Cota,  ana  seek  to  re- 
cover upon  the  ground  that  a  title  vested  in 
them  on  the  death  of  their  father.  It  was 
shown  upon  the  trial  that  Nieto  never  had 
any  title,  but  only  a  written  permission. 
Held,  (1)  that  the  presumption  of  title  from 
the  long   possession  was  repelled   and   de- 
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stroyed  by  the  instruxnent  under  which  such 
possession  was  had;  (2)  that  by  the  posses- 
sion under  the  written  permission  no  title 
was  acquired  by  prescription  j  (8)  tiiat  neither, 
by  the  averments  in  the  petition,  nor  by  any 
of  the  recitals  in  the  decrees  of  the  governor, 
or  in  the  grant  to  Josefa,  was  she  or  the  de- 
fendant estopped  from  denying  that  Nieto 
and  his  children  had  any  title  to  the  land ; 
and  (4)  that  the  title  remained  in  the  Mexi- 
can government  until  the  decree  of  conces- 
sion made  by  the  governor  in  1833,  which  was 
followed  by  the  grants  of  the  separate  parcels 
in  1834 ;  and  that  therefore  the  plaintiffs  had 
no  title  and  could  not  recover.  (Nieto  T. 
Carpenter,  21  Cal.  456.) 

Effect  of  concession  to  heirs.  See  post, 
1,14. 

//.  Segregation  and  Location. 

60.  A  grant  of  land  by  Mexico  did  not  con- 
vey a  perfect  title  unless  there  was  a  segrega- 
tion and  a  judicial  delivery  of  the  possession, 
of  the  quantity  of  land  granted.  (Schmitt  v. 
Giovanari,  43  Cal.  617.) 

61.  Under  the  Mexican  law  the  segregation 
was  effected  by  delivery  of  juridical  possession, 
which  could  only  be  made  after  the  approval 
of  the  concession  by  the  departmental  assem- 
bly, and  was  therefore  often  delayed  for  years, 
yet  in  California  the  grantee  took  possession 
at  once  upon  the  issuance  of  the  grant,  and 
his  ^ssession  was  respected  both  by  the  au- 
thorities of  the  ffovernment  and  adjoining 

Sroprietors.    (Muioney  v.  Van  Winkle,  21 
!al.  552.) 

62.  A  judgment  of  a  court  of  the  United 
States,  directing  a  survey  of  a  Mexican  grant 
of  land  to  be  made  in  accordance  with  a  sur- 
vey and  plat  on  file,  is  a  final  segregation  and 
location  of  the  grant.  (Mahoney  v.  Van  Win- 
kle, 33  Cal.  448.) 

63.  If,  pending  proceedings  for  confirma- 
tion of  a  Mexican  grant  of  a  specific  quantity 
of  land  to  be  located  within  the  exterior  limits 
of  a  larger  quantity,  a  survey  is  made  of  the 
quantity  confirmed,  and  a  plat  thereof  is  filed 
with  the  court  for  information,  and  if,  after 
the  confirmation,  the  court  sets  aside  a  subse- 
quent survey  and  orders  a  new  survey  to  be 
made  in  accordance  with  the  first  survey,  and 
the  new  survey  does  not  accord  with  the 
first,  and  is  set  aside  by  the  supreme  court  of 
the  United  States,  which  court  at  the  same 
time  affirms  the  order  directing  the  survey 
to  be  in  accordance  with  the  first,  this  judg- 
ment of  the  supreme  court  operates  as  a  final 
location  and  segregation  of  the  grant,  with- 
out any  further  proceedings  or  survey.  (Ma- 
honey V.  Van  Winkle,  33  Cal.  448.) 

Cited  60  Cal.  525. 

64.  The  grantee  cannot  himself  make  meas- 
urement and  segregation,  but  must  await  the 
action  of  the  government.  He  is  therefore 
directly  interested,  until  the  official  segrega- 
tion, to  protect  the  entire  tract  from  waste 
and  injury,  and  to  improve  it;  and  until 
then  third  persons  cannot  Question  his  right 
to  the  possession  of  the  whole.  (Mahoney  v. 
Van  Winkle,  21  Cal.  552.) 

65.  Although  the  grant  oontemplates  a 
measurement  by  the  proper  officers  of  the 


former  gOTemment  of  the  spedfic  quantity 
granted,  and  only  in  that  way,  by  the  laws  of 
that  government,  could  the  specific  quanti^ 
be  definitely  and  permanently  located,  yet  it 
was  competent  for  the  grantee  himself  to 
make  a  temporarjr  selection  and  location 
which  would  be  binding  and  effectual  aa 
aj^ainst  intruders  and  trespassers,  and  all  par- 
ties, until  the  action  of  the  government  in  the 
matter.     (Riley  v.  Heisch,  18  Cal.  198.) 

66.  There  is  nothing  in  the  nature  of  a  col- 
onization grant  prohibiting  the  grantee  from 
restricting  his  general  right  to  the  possession 
of  the  entire  tract.  And  when  the  grantee 
selects  his  location  and  quantity,  uses  it, 
leases  it,  sells  or  mortgages  it,  and  disclaims 
title  to  the  remainder,  the  selection  is  obliga- 
tory on  him  until  the  government  overrules 
his  election  and  assigns  him  the  land  else- 
where. (Mahoney  v.  Van  Winkle,  21  Cid. 
552.) 

Cited  24  Cal.  282. 

67.  No  party  but  the  government  can  ques- 
tion any  selection  made  by  grantee  under  his 
grant.  As  against  all  other  parties,  it  is  suffi- 
cient for  the  grantee  to  show  that  the  land 
selected  lies  within  the  boundaries  designated 
in  the  erant.  But  to  restrict  the  possessory 
riffht  of  the  grantee  to  the  selection  made,  the 
selection  must  be  accompanied  with  such  dis- 
claimers as  to  the  residue  of  the  general  tract 
as  to  operate  as  an  estop})el  upon  him« 
(Mahoney  v.  Van  Winkle,  21  Cal.  552.) 

68.  If  a  grant  calls  for  a  specified  quantity 
of  land  to  be  located  within  certain  larger 
exterior  limits  the  government  thereby  re- 
serves to  itself  the  exclusive  right  to  locate 
the  quantity  granted.  Crockett,  J.  (Yates 
V.  Smith,  38  Cal.  6O.0 

60.  If  the  government  subsequently  granted 
to  another  a  portion  of  the  overplus  within 
certain  designated  bounds  this  is  pro  tanto  a 
location  of  the  first  grant,  and  an  unt^ui vocal 
declaration  that  the  first  grant  should  not  be 
so  located  as  to  include  the  land  embraced  in 
the  second.  Crockett,  J.  (Yates  v.  Smith,  38 
Cal.  60.) 

70.  In  such  case  the  confirmation  of  the 
survey  under  the  second  grant  ought  not  to 
be  affected  by  the  subsequent  confirmation  of 
the  survey  under  the  first  grant,  there  being 
more  than  sufficient  land,  within  the  exterior 
limits  called  for  in  the  grants,  to  satisfy  the 
requirements  of  both.  Crockett,  J.  (Yates 
V.  Smith,  38  Cal.  60. ) 

71.  Where  a  grant  is  for  four  leagues  of  land 
within  a  larger  tract,  the  right  to  measure  off 
the  sx>ecific  quantity  granted  rested  with  the 
former  government,  and,  upon  the  cession. 

gassed  with  other  public  rights  to  the  United 
tates.    That  right  is  political,  and  cannot 
be   exercised    by  the   ]udicial    department. 
(Moore  v.  Wilkinson,  13  Cal.  478.) 
Cited  18  Cal.  202;  60  Cal.  525;  75  Cal.  394;  77 
Cal.  261. 

72.  The  doctrine  of  Waterman  v.  Smith,  13 
Cal.  411,  that  in  the  case  of  an  imperfect 
grant  of  a  certain  quantity  of  land  within 
exterior  limits  containing  a  much  larger 
quantity,  the  interest  of  the  grantee  attaches 
to  no  definite  portion  of  the  tract  until  such 
portion  has  been  measured  and  segregated  by 
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official  authority,  and  that  the  right  to  thus 
segregate  belongs  solely  to  the  government, 
and  cannot  be  exercised  by  the  grantee,  at 
least  so  as  to  bind  the  government ;  and  of 
Teschemacher  v.  Thompson,  18  Cal.  12,  that 
the  possession  of  this  right  imposes  on  the 
government  of  the  United  States  the  duty  of 
exercising  it  so  as  to  protect  the  interest  of 
the  grantee,  and  that  this  dutv  or  obligation 
is  political  in  its  character,  and  hence  can  be 
discharged  at  such  times  and  upon  such 
terms  as  the  government  may  deem  ex- 
pedient, recognized,  and  affirmed.  (Estrada 
V.  Murphy,  19  Cal.  248.) 

73.  Assuming  that  the  grant  upon  which 
the  patent  to  the  plaintins  was  issued  was 
one  of  ^[uantity  only,  requiring  at  the  cession 
the  action  of  the  sovemment  to  give  it  loca- 
tion, the  duty  devolved  upon  the  new  govern- 
ment to  make  the  location.  This  was  essen- 
tial to  perfect  the  eauitable  title  of  the  gran- 
tees. The  duty  of  tne  government  attaching 
at  the  date  of  the  cession,  its  performance 
could  not  be  interfered  with  or  defeated  by 
any  matters  subsequently  occurring.  The 
patent,  therefore,  to  the  plaintiffs,  considered 
as  issued  upon  a  grant  of  that  character,  is 
evidence  that  the  grantees  possessed  at  the 
date  of  the  cession  a  vested  interest  in  the 
<j^uantity  of  land  mentioned  in  the  grant — a 
right  to  so  much  land  to  be  afterwards  laid  off 
by  official  authority ;  that  the  premises  in  con- 
troversy were  then  subject  to  appropriation 
in  satisfaction  of  the  quantity  granted ;  and 
that  the  government  of  the  United  States,  in 
discharge  of  its  duty,  has,  through  its  appro- 
priate departments,  made  the  appropriation, 
and  thereby  given  precision  to  the  title  of 
the  grantees  and  attached  it  to  the  tract  as 
surveyed*  (Teschemacher  t.  Thompson,  18 
Cal.  11.) 

74.  By  the  act  of  March  3,  1851,  the  new 
government  has  designated  the  manner  and 
conditions  under  which  the  right  and  power 
of  location  will  be  exercised,  and  declared  the 
effect  which  shall  be  ^ven  to  the  proceedings 
had.  Palsies  taking  m  subordination  to  the 
future  action  of  the  government,  old  or  new, 
in  determining  the  limits  of  an  elder  grant, 
are  in  no  position  to  question  those  proceed- 
ings.    (Leese  v.  Clark,  18  Cal.  635.) 

75.  The  language  used  in  Waterman  v. 
Smith,  13  Cal.  416,  and  Moore  v.  Wilkinson, 
13  Cal.  489,  to  the  effect  that  the  right  of 
location  rested  exclusively  with  the  govern- 
ment, and  was  not  left  to  the  grantee,  or  sub- 
ject to  any  control  by  him,  must  be  taken  as 
referring  to  a  definite  and  permanent  location, 
by  which  the  title  becomes  attached  abso- 
lutely to  some  particular  tract.  A  temporary 
selection  or  location  of  the  land,  or  of  some 
portion  of  it,  must  be  made  by  the  grantee  in 
executing  the  conditions  to  which  the  grant  is 
subject.  Such  temporary  selection  and  loca- 
tion are  evidenced  by  occupation  or  cultiva- 
tion of  the  land,  its  sale  or  lease,  or  any  ordi- 
nary use  by  the  grantee  according  to  the  cus- 
tom of  the  country.  (Riley  v.  Heisch,  18 
Cal.  198.) 

Location  of  grant  within  exterior  limits. 
See  post,  87. 
Survey  of.    See  post,  I,  24. 
Ejectment  l^  grantee.    See  post,  1, 17. 


Location  of  Mexican  lands  jMitented  to 
grantee  for  mining.  See  Mines  and  Mining, 
V,  2,  f . 

Stipulation  as  to  line  of  Mexican  grant.  See 
Stipulations,  26. 

12,  GranU   Within  £xtonor  Limits;  PoBseseion 
and  Title:  Pre-emption,  Sale,  and  Purchaee. 

Location  of  grant  within  exterior  limits. 
See  ante,  I^  11. 

Segregation  of  grants  within  exterior 
limits.    See  ante,  1, 11. 

76.  The  grantee  of  a  Mexican  grant  of  a 
smaller  quantity  of  land  to  be  selected  within 
a  larger  area  is  entitled  to  the  possession  of  all 
the  land  within  the  exterior  boundaries  of 
the  grant  until  the  si>ecific  quantity  granted  is 
set  off  by  a  final  survey ;  and  this  right  of 
possession  is  property,  full  protection  of  which 
was  guaranteed  by  the  treaty  of  Guadalupe 
Hidalgo,  and  by  the  constitution  and  laws  of 
the  United  States.  (Shanklin  v.  McNamara, 
87  Cal.  371.) 

77.  Where  a  Mexican  grant  cedes  a  tract  of 
land  known  by  a  particmar  name,  and  speci- 
fies, in  pursuance  of  the  grantee's  petition, 
that  a  certain  quantity  is  embraced  within 
the  limits  of  the  tract,  and  also  that  any  sur- 
plus above  the  specified  quantity  which,  upon 
a  survey  and  measurement  by  the  govern- 
ment, may  be  found  within  its  houndaries,  is 
reserved  for  the  benefit  of  the  nation ;  such 
grant  vests  in  the  grantee  the  right  to  the 
possession  of  the  entire  tract  until,  by  an 
official  measurement  and  survey,  it  has  been 
determined  that  a  surplus  exists  and  the 
limits  of  the  specific  quantity  granted  are  es- 
tablished. (Midioney  v*  Van  Winkle,  21  Cal. 
552.) 

Cited  87  Cal.  381. 

78.  A  i>arty  whose  Mexican  erant  to  a 
specific  quantity  of  land  within  the  exterior 
Doundanes-  of  a  larger  tract  has  been  con- 
firmed by  the  United  States  district  court 
has  a  right  to  the  possession  of  all  the  land 
within  the  exterior  boundaries  of  the  larger 
tract,  until  the  government  of  the  United 
States  shall  segregate  the  -^rt  confirmed  by 
a  final  and  approved  survey.  (Mott  v.  Reyes, 
45  Cal.  379.) 

79.  A  grant  by  the  Mexican  or  Spanish 
government  of  a  specific  quantity  ot  land 
within  the  area  of  a  larger  tract  ^ave  to  the 
grantee  such  an  interest  in  the  entire  tract  as 
entitled  him  to  the  risht  to  its  exclusive  pos- 
session, as  against  all  persons  except  those 
havine  an  interest  in  or  right  to  the  posses- 
sion of  the  same,  or  some  part  of  it.  unaer  the 
government,  until  such  time  as  tne  govern- 
ment segregated  the  quantity  granted  from 
the  general  tract.  (Thornton  v.  Mahoney,  24 
Cal.  569.) 

Cited  27  Cal.  664;  31  Cal.  494;  36  Cal.  145. 

80.  The  holder  of  a  grant  of  land  made  by 
Mexico,  of  a  specific  quantity,  to  be  located 
within  the  exterior  fimits  of  a  larger  tract, 
acq^uires  a  vested  interest  in  the  larger  tract 
which  entitles  him  to  the  possession  of  the 
same,  and  the  rents  and  profits  thereof,  until 
the  specific  quantity  granted  is  segregated  by 
the  government.  (Rich  v.  Maples,  33  Cal. 
102.) 

Cited  38  Cal.  66. 
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81.  Grants  of  land  within  exterior  bound- 
aries  paaa  present  and  immediate  interest  in 
the  quantity  of  land  specicfially  designated 
in  their  respective  grants,  to  be  afterwards 
surveyed  and  laid  off  within  the  exterior 
limits  of  the  general  tracts  by  the  govern- 
ment. (Waterman  v.  Smith,  13  Cal.  373; 
Waterman  v.  Samuels,  16  Cal.  123.) 

82.  Until  the  government  of  the  United 
States  restricts  the  possession  of  those  claim- 
ing under  a  Mexican  or  Spanish  grant,  by  a 
segregation  and  location  of  the  quantity 
granted,  the  erantee  or  his  successor  m  inter- 
est is  entitled,  as  against  third  persons  with- 
out title,  to  the  ijossession  of  all  of  the  land 
within  the  exterior  boundaries  described  in 
the  grant.  (Thornton  v.  Mahoney,  24  Cal. 
509.) 

83.  If  a  grant  to  Sutter  contains  more  than 
eleven  leagues  of  land,  until  the  surplus  is 
legally  determined  by  a  survey  and  measure- 
ment by  the  officers  of  the  government,  no  in- 
dividual can  complain.  The  government 
alone  can  determine  and  set  apart  the  sur- 
plus ;  and,  until  its  action  in  the  matter,  the 
right  of  the  grantee  remains  good  to  the  pos- 
session of  the  entire  tract  within  the  des- 
ignated boundaries.  (Ferris  v.  Chapman, 
Ferris  v.  Coover,  10  Cal.  689,  cited  13  Cal. 
410, 15  Cal.  277, 16  Cal.  425, 19  Cal.  97,  21  Cal. 
577,  27  Cal.  564,  31  Cal.  493,  33  Cal.  108, 64  Cal. 
495,  87  Cal.  381,  382;  Manson  v.  Koppikus,  11 
Cal.  89.) 

84.  One  who,  without  the  permission  of  the 
grantee,  takes  possession  of  land  within  the 
boundaries  of  a  Mexican  grant^  whether  i)er- 
fect  or  inchoate,  before  the  final  survev  is 
made  by  the  United  States,  is  guilty  of  an 
ouster,  although  when  he  entered  into  posses- 
sion he  was  informed  by  the  grantee  that  the 
possession  so  taken  was  not  within  the  limits 
of  the  grant.   (Love  v.  Shartzer,  31  Cal.  488.) 

85.  Grant  of  three  leagues  within  a  much 
larger  area,  and  no  survey  having  been  made, 
gave  no  title  to  any  specific  three  leagues  of 
land  which  would  enable  one  to  defend 
against  ejectment  on  the  patent.  (Water- 
man V.  Smith,  13  Cal.  373;  Waterman  v. 
Samuels,  16  Cal.  123. ) 

86.  Delivery  of  juridical  possession  is  essen- 
tial ceremony,  under  the  government  of  Mex- 
ico, to  perfect  the  title  of  the  grantees  to  the 
specific  quantity  designated  on  grant  within 
exterior  limits.  (Waterman  v.  Smith,  13  Cal. 
373,  418;  Waterman  v.  Samuels,  16  Cal.  123.) 

87.  Location  of  6i)ecific  quantity  within  ex- 
terior limits  may  be  made  by  a  survey  of  such 
quantity,  or  by  grants  with  specific  bound- 
aries of  such  parts  of  the  general  tract  as  will 
reduce  it  to  such  specific  quantity.  Either 
course  will  give  precision  to  the  claim  of  the 
grantee.  So  long  as  there  remains  within  the 
general  tract  sufficient  land  to  satisfy  the 
quantity  specified  in  his  grant  the  grantee  is 
without  remedy.  (Waterman  v.  Smith,  13 
Cal.  373;  Waterman  v.  Samuels,  16  Cal.  123.) 

88.  Survey  of  lands  within  exterior  limits 
could  only  be  made,  under  the  former  govern- 
ment, by  its  officers,  and  could  not  be  made 
by  the  grantees  themselves.  (Waterman  v. 
Smith,  13  Cal.  373;  Waterman  v.  Samuels,  16 
Cal.  123.) 


Possession  until  survey.    See  post,  906. 

Homestead  within  ^cterior  limits  of  float- 
ing Mexican  grant.    See  Public  Lands,  248. 

Possession  and  title  of  grants  within  ex- 
terior limits.    See  post,  I,  21« 

89.  Limitation  of  quantity  is  a  controlling 
condition  on  grants  of  specific  quantities 
within  exterior  limits.  (Waterman  v.  Smith, 
13  Cal.  573;  Waterman  t.  Samuels,  16  Cal. 
123.) 

90.  A  Mexican  grant,  ceding  a  specific 
quantity  of  land  within  exterior  boundaries 
embracing  a  larger  (][uantity,  conveys  a  title 
upon  which  an  action  of  ejectment,  for  at 
least  the  quantity  si)ecified,  may  be  main- 
tained, has  been  several  times  decided  by  this 
court,  and  must  be  considered  as  settled  so 
far  as  the  question  depends  upon  the  judg- 
ments of  the  state  court.  If,  before  a  jundical 
survey,  the  grantee  can  recover  any  particular 
portion,  he  can  recover  the  whole.  Per  Nor- 
ton, J.  (Mahoney  v.  Van  Winkle,  21  Cal. 
552.) 

91.  When  a  grant  contains  a  surplus,  the 
title  is  good  for  the  whole  lot,  but  defeasible 
for  the  surplus.  (Yanderslice  v.  Himks,  3 
Cal.  27.) 

92.  Finding  that  land  sued  for  is  within  ex- 
terior limits  of  Mexican  grant,  as  shown  b^  a 
particular  survey,  and  not  within  its  limits 
as  shown  by  a  prior  survey,  which  was 
finally  approved,  is  not  a  finding  upon  an  is- 
sue tendered  as  to  whether  &e  land  was 
within  the  exterior  limits  of  the  ori^nal 
grant.  That  question  is  to  be  determined, 
not  by  any  survey,  but  by  the  expediente  of 
thej^iexican  grant,  including  petition,  disefio, 
and  grant,  the  boundaries  designated  in 
which  may  be  identified  by  parol  evidence. 
(Foss  V.  Hinkell,  78  Cal.  158.) 

93.  Until  the  official  segregation  of  the 
si)ecific  quantity  granted,  the  entire  tract 
within  the  exterior  boundaries  of  the  grant 
is  exempted  from  pre-emption  and  settlement 
by  the  legislation  of  Congress.  (Mahoney  v. 
Van  Winkle,  21  Cal.  552.) 

94.  Land  within  the  boundaries  of  a  Mexi- 
can grant  is  not  open  to  settlement  under  the 
pre-emption  laws,  and  the  occupation  of  one 
IS  a  mere  trespass.  (Hosmer  v.  Duggan,  56 
Cal.  257.) 

Cited  63  Cal.  516;  1  Aris.  407. 

95.  Lands  within  the  exterior  boundaries 
of  a  Mexican  grant  are  not  the  subject  of  a 
conveyance  by  the  United  States  government, 
and  a  grant  purporting  to  convey  such  lands 
is  invalid.  (Southern  Pacific  R.  R.  Co.  v. 
Garcia,  64  Cal.  515.) 

Pre-emption  of  land  within  the  Suscol 
rancho.    See  post,  176,  177. 

96.  A  person  who  settles  upon  a  quarte^ 
section  of  land  within  the  exterior  limits  of  a 
Mexican  grant,  a  portion  of  which  is  occupied 
bv  a  bona  fide  purchaser  for  value  from  the 
Mexican  grantee,  does  not,  if,  upon  the  final 
survey  of  the  grant,  the  land  is  excluded  from 
the  ^rant,  b^ome  a  bona  fide  pre-emptor 
within  the  meaning  of  the  eighth  section  of 
the  act  of  Congress  of  July  23, 1866,  to  quiet 
land  titles  in  California,  as  against  the  pur- 
cJtiaser  from  the  Mexican  grantee;  and  sach 
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parchaeer^  under  the  aeventh  section  of  said 
act,  is  entitled  to  enter  the  land  of  which  he 
ifl  in  possession  at  the  minimum  price.   (Rut- 
ledge  y.  Murphy,  61  Cal.  388.) 
Cited  76  Cal.  660. 

97.  A  person  who  has  settled  upon  a  quar- 
ter-section of  land  within  the  exterior  bound- 
aries of  a  Mexican  grant,  prior  to  the  con- 
firmation and  final  survey  of  tiie  same,  does 
not,  if,  upon  the  final  survey,  the  auarter- 
section  is  excluded  from  the  grant,  oecome 
thereby  entitled  to  purchase  that  part  of  the 
same,  as  a  pre-emptor,  which  has  been  inclosed 
and  cultivated  by  one  who  was  a  purchaser  in 

J^ood  faith  from  the  Mexican  grantee.    (But- 
edge  V.  Murphy,  61  Cal.  388.) 

98.  Where  a  number  of  settlers  on  a  Mexi- 
can grant  deeded  their  claims  and  contributed 
money  to  trustees,  under  an  agreement  that 
the  trustees  were  to  buy  up  uie  grant  title, 
and  afterwards  deed  to  each  settler  the  land 
in  his  possession,  and  there  was  a  dispute  be- 
tween two  of  the  settlers  as  to  the  right  to  a 
deed  of  a  particular  piece,  held,  that  thoueh 
the  extent  of  one's  possession  would  generafly 
be  indicated  by  his  fences,  it  was  the  fact  of 
actual  possession,  with  or  without  a  fence, 
which  would  entitle  the  possessor  to  a  deed, 
(blattery  v.  Hall,  43  Cal.  191.) 

Location  of  land  within.  See  Public 
Lands,  782. 

Selections  of  lands  within,  confirmation  of. 
See  Public  Lands,  624,  et  seq. 

99.  Under  a  floating  Mexican  grant  only 
the  quantity  of  land  actually  granted  was  re- 
served during  the  examination  as  to  the  valid- 
ity of  the  grant,  and  the  remainder  was  at  the 
disposal  of  the  government  as  part  of  the 

f public  domain.     (Grant  v.  Oliver,  91  Cal. 
68.) 

100.  In  ejectment  the  plaintiff  showed  that 
the  premises  were  part  of  a  tract  called 
Laguna  de  la  Mercea  which,  in  1836,  was 
granted  to  one  Galindo  upon  a  petition  repre- 
senting the  tract  to  be  a  league  in  length  and 
a  half  of  a  league  in  width ;  that  the  srant  re- 
served any  surplus ;  that  Galindo anahis  suc- 
cessors had  possessed  the  entire  tract,  which 
embraced  a  surplus,  until  1853 ;  that  they  had 
obtained  a  decree  confirming  to  them  the 
land,  to  the  extent  of  the  Quantity  specified, 
to  be  selected  within  the  boundaries  of  the 
eenenJ  tract;  that  no  official  segregation  had 
been  made,  and  that  plaintiff  was  a  purchaser 
from  the  confirmees.  The  defendants  claimed 
that  their  possessions,  though  within  the 
tract,  were  outside  of  a  selection  which  they  sl- 
leged  had  been  made  by  plaintiff's  grantors  in 
such  manner  that  they  and  he  were  estopped. 
To  show  this,  defendants  offered  to  prove  that 
previous  to  June,  1863,  the  lands  occupied  by 
them  had  been  *' townshipped ''  like  other 
public  lands;  that  in  September,  1863,  the 
grantors  of  the  plaintiff  caused  a  survey  to  be 
made  of  the  specific  quantity  designated; 
that  the  claimants  under  the  ffrant  assented 
to  such  survey ;  that  afterwaras  some  of  the 
grantors  sold  portions  of  the  lands  lying 
within  the  survey  and  to  the  defendants  and 
others  publicly  disclaimed  having  any  title  to 
or  interest  in  the  residue  of  the  general  tract ; 
that,  acting  under  such  disclaimers  and  acts 


of  some  of  the  said  grantors,  they  made  their 
locations ;  and  that  they  were  not  within  the 
lines  of  the  said  survey.  The  court,  on  ob- 
jection of  plaintiff,  excluded  this  testimony, 
and,  on  appeal,  held  that  the  evidence  offered 
did  not  tend  to  prove  an  estoppel  or  a  selec- 
tion binding  on  the  plaintiff,  and  was  there- 
fore properly  excluded,  three  of  the  claim- 
ants (who  were  seven  in  number)  being  at 
the  time  infants,  and  two  of  them  being  un- 
der the  disability  of  coverture.  (Mahoney  v. 
Van  Winkle,  21  Cal.  662.) 

Swamp  lands  within  exterior  limits.  See 
post,  I,  20. 

Floating  grants.    See  poet,  114, 170. 
,  Lands  within  exterior  boundaries,  exclud- 
ing on  confirmation.    See  post,  I,  23,  h. 

jBjectment  by  grantee.    See  post,  1, 17. 

101.  Party  who  claims  benefit  of  act  of 
April  2, 1866,  staying  proceedings  in  actions 
for  the  recovery  of  land  embrac^  within  the 
exterior  limits  of  unsurveyed  Mexican  or 
Spanish  grants,  must  show  that  he  was  a 
bona  fide  settler  upon  the  demanded  prem- 
ises, dwelling  thereon.  (City  of  San  Jose  v. 
Shaw,  46  Cal.  178.) 

102.  One  who,  prior  to  the  passage  of  the 
act  of  Congress  of  July  23, 1866,  known  as  the 
Conness  act,  made  a  purchase,  in  good  faith 
and  for  a  valuable  consideration,  of  land  ex- 
cluded from  the  final  surve^r  oi  a  Mexican 
grant,  but  which  was  at  the  time  of  the  pur- 
chase believed  to  be  within  the  grant,  and 
who  took  and  retained  actual  possession 
thereof,  and  used  and  improved  the  same  ac- 
cording to  the  lines  of  the  original  purchase, 
became  entitled  to  the  benefit  of  the  right  of 
purchase  from  the  government  conferred  by 
that  act.    (Watriss  v.  Reed,  99  Cal.  134.) 

103.  The  claim  of  such  purchaser  related  to 
the  date  of  the  act,  and  was  not  affected  by  a 
subsequent  disturbance  of  the  actual  posses* 
sion  of  the  settlement  of  a  homestead  claim- 
ant, with  whom  a  contest  was  made  in  the 
land-office  over  the  right  to  purchase  the 
land,  and  the  application  by  such  purchaser 
for  a  patent  properl>[  prevailed  over  the  home- 
stead claim.    (Watriss  v.  Reed,  99  Cal.  134.) 

104.  To  constitute  actual  possession  of  land 
it  is  not  necessary  that  there  should  be  in- 
closure,  and  where  it  appeared  that  land  pur- 
chased was  best  adapted  and  was  used  for 
grazing  purposes,  and  was  fenced  on  two 
sides,  and  that  the  purchaser  was  ^ut  in  pos- 
session of  the  tract  claimed  by  his  grantor, 
and  paid  taxes  thereon,  and  such  possession 
was  respected  by  all  persons  until  the  adverse 
settlement  made  by  the  homestead  claimant, 
the  actual  possession  of  the  purchaser  is  suffi- 
cient to  support  that  right  of  purchase  under 
the  Conness  act.  (Watriss  v.  Reed,  99  Cal. 
134.) 

106.  A  patent  issued  by  the  United  States 
under  the  act  of  Congress  of  July  23, 1866,  to 
quiet  land  titles  in  California,  to  a  bona  fide 
X)urchaser  of  lands  within  the  exterior  bound- 
aries of  a  Mexican  grant,  which  were  ex- 
cluded from  the  final  survey,  is  prima  facie 
evidence  of  a  right  in  the  patentee  to  recover 
the  lands  patented  in  an  action  of  ejectment, 
and  is  condusive,  unless  it  can  be  successfully 
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impeached  by  the  defendants.    (Shanklin  t. 
McNamara,  87  Cal.  371.) 

106.  The  patent  so  issaed  cannot  be  im- 
peached by  evidence  that  the  land  patented 
was  swamp  and  overflowed  land,  notwith- 
standing the  defendants  hold  a  certificate  of 
purchase  thereof  from  the  state,  and  it  is  not 
error  to  exclude  such  evidence.  (Shanklin  v. 
McNamara,  87  Cal.  371.) 

Rights  of  purchasers  where  land  swamp 
and  overflowed.    See  post,  I,  20. 

Pre«emptioners  on  Suscol  ranch.  See  post, 
1,21. 

Lands  within  exterior  limits,  whether  sub- 
ject to  railroad  grant.    See  post,  I,  20. 

Quitclaim  deed  by  applicant.  See  Deeds, 
401. 

Convevance  of  ffrant,  agreement  to  return 
money  if  title  invilid.  See  Statute  of  Limita- 
tions, 139. 

Agreement  for  sale  of  Mexican  grant  on 
conhrmation,  delay  in  performance.  See 
Specific  Performance,  153. 

13.  Convicting  Grant 

107.  Elder  grant  gives  the  better  title 
where  it  calls  for  a  specific  and  ascertained 
parcel  of  land.  Crockett,  J.  (Yates  T. 
Smith,  38  Cal.  60;  40  Cal.  662.) 

108.  Two  parties  were  contesting  before  the 

Sovemor  of  California,  while  it  was  a  part  of 
lexico,  the  validity  of  their  respective  grants 
to  the  same  tract  of  land,  being  grants  which 
each  had  of  a  specific  quantity  within  the  ex- 
terior limits  of  a  larger  quantity;  in  the 
mean  time  the  governor  granted  to  one  the 
sobrante  within  such  exterior  limits.  Held, 
that  this  grant  of  the  sobrante  did  not  impair 
the  rights  of  the  other  whose  grant  was  tihe 
better  one.     (Mott  v.  Reyes,  45  Cal.  379.) 

109.  If  the  plaintiff  has  title  under  a  con- 
firmed survey  of  a  confirmed  Mexican  grant, 
and  Che  defendant  under  an  unconfirmed  sur- 
vey of  a  confirmed  grant,  which  he  claims  to 
be  a  perfect  grant,  the  burden  of  showing  a 
perfect  grant  rests  on  the  defendant.  (Scale 
V.Ford,  29  Cal.  104.) 

110.  Holder  or  assignee  of  grant  issued  by 
California  governor  without  approval  by  the 
departmental  assembly  or  judicial  possession 
cannot,  in  an  ordinary  action  of  ejectment, 
recover  against  the  confirmee  of  the  federal 
government  having  an  approved  survey. 
(Estrada  v.  Murphy,  19  Cal.  248.) 

111.  If  two  Mexican  grants  of  land,  made 
to  different  x>er8ons,  are  confirmed,  and  sur- 
veyed so  as  to  overlap  each  other  in  part,  and 
the  owner  of  one  becomes  a  party  to  the  pro- 
ceedings relating  to  the  confirmation  and  sur- 
vey of  the  other,  he  is  bound  by  the  proceed- 
ings and  estopped  from  afterwards  denying 
that  this  grant  was  properly  located.  (Sem- 
ple  V.  Wnght,  32  Cal.  669.) 

Cited  36  Cal.  144;  38  Cal.  61,  63,  72. 

112.  If  two  Mexican  grants  are  so  confirmed 
at  di^'erent  times  as  to  overlap  each  other, 
and  the  owner  of  the  one  confirmed  last  is  a 
party  to  the  proceedings  confirming  the  other, 
and  the  owner  of  the  one  confirmed  first  be- 
comes a  pariT  to  the  proceedings  resulting  in 
the  last  confirmation,  and  fails  to  set  up  the 


first  confirmation  as  a  bar  to  having  this 
grant  confirmed  so  as  to  cover  the  same  land, 
be  cannot  afterwards  attack  the  last  decree  in 
a  collateral  proceeding.  (Semple  v.  Wright, 
32  Cal.  659.) 

113.  Where  two  imj^rfect  grants  of  land 
were  made  by  the  Mexican  government,  both 
pf  which  were  confirmed  by  the  United  States, 
and  their  final  approved  surveys,  made  under 
the  act  of  Congress  of  July  1,  1864,  Ufpped 
over  each  other,  and  for  one  a  patent  was  is- 
sued by  the  United  States,  held,  that  the 
ownen  of  the  grant  for  which  no  patent  had 
been  issued  could  not  recover,  from  those 
claiming  under  the  other  grant,  possession  of 
the  land  where  the  surveys  conflicted.  (Mil- 
ler V.  Dale,  44  Cal.  562.) 

114.  Where  two  patents  from  the  United 
States  government,  founded  upon  previous 
Mexican  grants,  cover  the  same  premises,  in 
determining  the  question  of  priority,  a  grant 
of  the  land  by  specific  boundaries,  or  having 
such  descriptive  features  as  to  render  its 
identification  a  matter  of  absolute  certainty, 

gives  a  better  right  to  the  premises  than  a 
oating  grant,  aluiough  the  latter  is  first  sur- 
veyed and  patented.  (Hale  v.  Akera,  69  CaL 
160.) 

115.  A  patent  for  lands  under  a  confirmed 
Mexican  grant  and  final  survey,  which  shows 
upon  its  uuse  that  it  includes  lands  embraced 
in  a  previously  approved  final  survey,  of  an- 
other confirmed  Mexican  grant,  is  not  void  as 
to  that  portion  of  the  land  included  in  both 
surveys.    (Yates  v.  Smith,  40  Cal.  662.) 

116.  Where  both  parties  to  an  action  to 
quiet  title  claim  the  land  in  dispute  under 
patents  confirming  Mexican  grants,  the  ques- 
tion of  the  genuineness  of  each  ori^nal  grant 
is  a  legitimate  subject  of  inquiry  in  the  ac- 
tion, provided  such  inquiry  is  admissible  un- 
der the  pleadings ;  and  it  majr  be  shown  in 
such  case  that  the  grant  bearing  the  oldest 
date  was  not  made  during  the  term  of  office 
of  the  Mexican  governor  whose  signature  it 
bears,  and  that  it  was  f  raudulentlv  antedated. 
(Davis  V.  California  Powder  Works,  84  Cal. 
617.) 

117.  When  the  evidence  in  such  action 
shows  that  there  is  no  official  paper  apper- 
taining to  an  aU^^  Mexican  grant,  nor  any 
record  or  trace  thereof,  which  appeara  any 
where  in  the  archives  of  California,  when  a 
part  of  Mexican  temtory,  a  strong  presump- 
tion arises  against  the  genuineness  of  the 
grant,  which  can  only  be  overcome  by  the 
clearest  proof  of  its  genuineness;  and  when 
the  oral  testimony  of  witnesses,  offered  in 
support  of  such  genuineness,  is  of  an  incon- 
clusive or  suspicious  character,  a  finding 
against  the  genuineness  of  the  grant  will  not 
be  disturbed  upon  appeal.  (Davis  v.  Califor- 
nia Powder  Works,  84  Cal.  617.) 

118.  Where  the  dividing  line  between  two 
grants  was  fixed  by  an  award  between  the 
parties,  the  award  was  conduaive  until  the 
action  of  the  government.  But  the  govern- 
ment having  issued  a  patent  to  one  of  the 
grantees  of  a  portion  of  the  land  included  in 
the  general  tract  desisnated  in  the  grant  to 
the  other  it  does  not  Tie  in  the  mouth  of  the 
latter  to  complain,  there  still  remaining  of 
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8uch  general  tract  more  than  safficient  to 
aatisfy  the  specific  quantity  granted  to  him. 
If  the  patentee  accepted  the  land  described 
in  his  patent  as  answering  his  claim,  other 
persons  cannot  complain,  even  if  a  portion  of 
the  land  thus  taken  was  without  the  bound- 
aries of  his  original  claim.  (Waterman  v. 
Smith,  13  Cal.  373.) 

Patent,  conclusiveness  of.  See  post,  I,  25, 
b,  B. 

Patent,  conclusiveness  where  conflicting 
grants.    See  i)ost,  384. 

Conflicting  pueblo  grants.  See  post,  II, 
4,  n. 

f4.  Grants  to  Hein  or  Successors  in  interest 

119.  Where  a  x>ermi8sion  to  occupy  certain 
lands  for  grazing  purj^ses  was  granted  by  the 

governor  of  CRliiornia,  under  the  crown  of 
.^pain,  to  a  Califomian,  and  after  the  death  of 
the  grantee  or  tenant,  his  heirs  made  applica- 
tion to  the  authorized  oflicers  of  the  Mexican 
government,  the  then  sovereign  power,  for  a 
cession  of  the  sane  land,  setting  forth  the  loss 
of  the  original  grant  of  possession  made  to 
their  ancestor,  upon  which  a  decree  was  made 
by  the  Mexican  governor  declaring  them  to  be 
entitled  thereto,  and  reciting  that  the  govern- 
or had  seen  the  original  grant  to  the  an- 
cestor, under  which  decree  a  grant,  or  deed, 
was  made  to  the  heirs,  held,  that  the  latter 
was  a  recognition  of  the  title  in  the  ancestor, 
and  not  an  original  grant  to  the  heirs.  (Nieto 
V.  Carpenter,  7  Cal.  527.) 

120.  The  government  having  thus,  h^  a 
solemn  decree,  declared  that  the  original  title 
was  in  the  ancestor,  is  estopped  from  denying 
such  admission  or  regranting  the  premises  to 
another.    (Nieto  v.  Carpenter,  7  Cal.  527.) 

121.  The  recitals  in  the  latter  grant  must 
be  governed  by  those  of  the  decree  in  con- 
formity to  which  it  was  issued.  (Nieto  v. 
Carpenter,  7  Cal.  527.) 

122.  Nor  is  this  conclusion  altered  by  the 
fact  that  the  grant  to  the  heirs  contained  the 
usual  conditions  inserted  in  all  original  grants 
from  the  Mexican  government.  (Nieto  v. 
Carpenter,  7  Cal.  527.) 

123.  It  follows  that  where  the  heirs  having 
made  partition,  and  under  the  decree  the 
grants  were  severally  made  to  the  heirs,  that 
a  grant  made  to  the  widow  of  one  of  the  heirs 
(they  having  children),  in  accordance  with 
the  decree,  inured  to  the  heirs  of  her  deceased 
husband  bv  their  marriage,  and  that  a  sale  by 
her  of  the  land  was  void.  (Nieto  v.  Carpen- 
ter, 7  Cal.  527. ) 

124.  Under  the  Mexican  law  an  heir — 
he redero— could  be  instituted  bjr  will.  And 
where,  in  the  proceedings  to  obtain  a  grant  of 
land,  a  Mexican  governor  decrees  that  a  cer- 
tain deceased  testator  was  the  lawful  owner  of 
a  tract  of  land,  and  by  his  demise  his  succes- 
sors— ^herederos — are  the  lawful  owners,  and 
orders  that  a  deed  be  made  out  and  delivered 
to  the  testamentarv  executor  for  the  ends  re- 
quired, a  grant  subsequently  issued  to  such 
successors — herederos — inures  to  the  benefit 
of  the  successors  appointed  by  the  will  of  the 
testator.     (Emeric  v.  Alvarado,  64  Cal.  529.) 

Confirmation  to  heirs.    See  post,  I,  23,  f  • 
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/5.  Annulment  and  Forfeiture  of. 

125.  The  question  reserved,  as  to  whether 
the  governor  of  California,  when  it  was  a  part 
of  Mexico,  had  the  power,  after  a  grant  of 
land  had  been  made  to  a  party  in  due  form  of 
law,  afterwards  to  annul  and  vacate  it,  on 
the  ground  that  it  was  fraudulently  obtained, 
and  grant  the  land  to  another.  (Mott  v. 
Reyes,  45  Cal.  379.) 

126.  Certain  acts  and  orders  of  the  governor 
of  California,  when  it  was  a  part  of  Mexico, 
made  in  relation  to  a  former  grant  of  land, 
reviewed  and  discussed,  and  held  not  to  be  a 
revocation  of  such  former  grant,  and  not  to 
amount  to  a  grant  themselves,  but  to  be  onlv 
a  license  to  occupy.  (Mott  v.  Reyes,  45  Cal. 
379.) 

127.  If  the  grantee  neglect  the  directions 
imposed  by  the  grant,  his  land  may  be  de- 
nounced and  granted  to  another ;  or  it  may 
be  forfeited  to  the  government ;  but,  in  the 
absence  of  denouncement  or  forfeiture,  his 
right  to  the  whole  is  good  against  the  world. 
(Yanderslice  v.  Hanks,  3  Cal.  27.) 

128.  When  the  land  granted  is  prescribed 
by  specific  boundaries,  and  the  deed  is  accom- 
panied by  a  diagram  or  plot,  which  it  ex- 
pressly mentions  as  descri|)tive,  although 
more  land  is  contained  within  the  descrip- 
tion than  the  quantity  called  for  by  the  grant, 
and  a  judicial  survey  is  required  to  be  made 
by  the  grantee,  the  failure  to  procure  such 
survey  works  no  forfeiture ;  it  can  be  made 
at  any  time.  (Yanderslice  v.  Hanks,  3  Cal. 
27.) 

Forfeiture  of  public  grant.  See  post,  II, 
4,1. 

Forfeiture  for  noncompliance  with  condi- 
tions.   See  post,  159. 

16.  Jurisdiction  of  Actions  Concerning, 

129.  Can  the  courts  in  this  state  enter- 
tain jurisdiction  of  titles  to  land  granted  by  a 
Mexican  governor,  antecedent  to  the  acqui- 
sition of  the  country  by  the  United  States, 
without  previous  confirmation  or  legislative 
recognition,  query?  (Leese  v.  Clarke,  3  Cal. 
17.) 

130.  A  controversy  as  to  the  effect  of  the 
statute  of  limitations  of  this  state  upon  a 
Mexican  grant  of  land  brings  into  (|uestion 
the  construction  of  the  treaty  by  which  Cali- 
fornia was  ceded  to  the  United  States,  and  is 
a  case  which  may  be  re-examined  bv  the  su- 
preme court  of  the  United  States,  after  a  de- 
cision by  the  highest  judicial  tribunal  in  this 
state.    (Gardiner  v.  Miller,  47  Cal.  570.) 

Jurisdiction  of  land  commissioners.  See 
post,  I,  23,  a. 

Limitations  of  action  to  recover.  See  post, 
1,26. 

17.  Ejectment  by  Orantse. 

131.  In  an  action  of  ejectment,  under  a 
Mexican  grant,  held  by  Murray,  C.  J.,  that 
this  court  is  bound  to  regard  the  decisions 
of  the  United  States  supreme  court,  estab- 
lishing the  rule  that  a  conditional  grant  from 
Mexico  conveys  a  good  title,  without  per- 
formance of  the  conditions  sufficient  to  main- 
tain ejectment,  and  admissible  to  qualify  the 
plaintiffs'  actual  possession.    The  land  must 
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belong  either  to  the  United  Statee  or  the 
claimants  under  the  grant — the  (question  as 
to  the  rights  of  this  state  not  being  raised ; 
and  where  the  highest  federal  tribunal,  hav- 
ing full  authority  to  decide  these  questions, 
has  voluntarily  abandoned  the  claim  of  title 
of  the  government,  it  would  appear  strange 
that  the  courts  of  this  state  should  question 
the  rule  so  established.  Certainly  a  mere  in- 
truder cannot  sainsay  it.  Held  b^  Terry^  J., 
that  the  title  of  such  a  grantee  is  insufficient 
to  maintain  ejectment.  Admitting  that  such 
a  grant  does  not  convey  a  perfect  title,  or  one 
sufficient  to  maintain  ejectment,  yet  an  en- 
try on  the  land  under  the  grant,  vested  in  the 
grantee,  there  being  no  adverse  possession, 
the  right  to  exclusive  occupancy  ot  the  land 
embraced  within  the  boundaries  of  his  tract. 
The  law  construes  the  entry  to  be  co-exten- 
sive with  the  grant.  (Gunn  v.  Bates,  6  Cal. 
263.) 
Cited  10  Cal.  621 ;  38  Cal.  487. 

132.  Many  Mexican  grants  are  legal  titles, 
and  n^t  of  them  are,  when  united  to  posses- 
sion, such  equitable  titles  as  are  entitled  to 
protection  and  give  a  right  to  possessory  ac- 
tion.   (Lathrop  v.  Mills,  19  Cal.  513.) 

133.  Where  title  of  plaintiff  is  inchoate  and 
incomplete  he  cannot  sustain  an  ejectment, 
and  the  court  properly  excluded  such  title  as 
testimony,  (tieese  v.  Clarke,  3  Cal.  17.) 
Cited  3  Cal.  48;  6  Cal.  269;  15  Cal.  606;  dis- 
tinguished 3  Cal.  46 ;  reversed  10  Cal.  621. 

134.  For  land  within  the  boundaries  of  a 
general  tract  granted  to  Sutter,  in  the  county 
of  Sacramento,  ejectment  will  lie  directly 
upon  the  grant,  although  no  official  survey 
and  measurement  has  yet  been  made  by  the 
officers  of  government,  and  although  it  may 
appear,  when  such  survey  and  measurement 
are  made,  that  there  exists,  within  the  ex- 
terior limits  of  the  general  tract,  a  quantity 
exceeding  the  eleven  leagues.  (Cornwall  v. 
Culver,  16  Cal.  423.) 

Cited  18  Cal.  199;  19  Cal.  97;  21  Cal.  577;  24 
Cal.  580;  31  Cal.  493;  33  Cal.  108. 

135.  Until  such  official  measurement  no 
individual  can  complain,  nor  be  permitted  to 
determine,  in  advance,  that  any  particular 
locality  will  fall  within  any  surplus  over  and 
above  the  specified  quantity,  ana  thereby  jus- 
tify its  forcible  seizure  and  detention  by  him- 
self. (Cornwall  v.  Culver,  16  Cal.  423.) 
Cited  87  Cal.  381. 

136.  A  confirmee  of  a  Mexican  grant,  after  a 
decree  confirming  to  him  a  specified  quantity 
within  exterior  limits,  fixed  by  the  grant, 
embracing  more  than  the  quantity  confirmed, 
may,  until  an  official  segregation  is  made, 
maintain  ejectment,  for  any  portion  of  the 
land  embraced  within  the  exterior  limits, 
against  one  in  possession  claiming  to  be  a  pre- 
emptioner  under  the  laws  of  the  United 
States.  (Mahoney  v.  Van  Winkle,  21  Cal. 
552.) 

Cited  24  Cal.  280,  578,  580;   27  Cal.  564;  31 
Cal.  493;  33  Cal.  108. 

Ejectment  by  grantee  of  Mexican  grant. 
See  post,  II,  4,  h ;  Ejectment,  III,  3. 

Grantee  of  tract  within  exterior  limits  may 
maintain  ejectment.    See  ante,  90. 

Ejectment  on   confirmed  Mexican   grant, 


plaintiff,  what  most  show.  See  Ejectment 
335. 

Limitation  of  actions  to  recover.  See  post, 
I,  26. 

Mexican  grant  admissible  to  show  extent  of 
possession.    See  Ejectment,  369. 

18.  Partition  ot 

137.  The  decree  of  a  court  of  first  instance, 
bv  which  certain  lands  claimed  under  a 
Mexican  grant  were  partitioned  between  the 
grantees,  who  took  and  held  possession  in 
accordance  with  a  decree,  is  no  defense  to  an 
action  for  the  partition  of  a  portion  of  the 
lands  subsequently  confirmed  and  patented  to 
the  grantees  as  tenants  in  common.  (Mound 
City  L.  &  W.  Assn.  v.  Philip,  64  Cal.  493.) 

138.  Partition  of  Mexican  grant,  boundarj 
of  which  has  not  been  fixed  by  the  United 
States,  made  in  accordance  with  a  written 
agreement  for  partition,  is  void,  when  a  larger 
tract  was  included  in  the  partition  than  in 
the  approved  survey  subsei^uently  establish- 
ing the  boundary.  (Emenc  v.  Alvamdo,  64 
Cal.  529.) 

139.  The  plaintiffs  purchased  from  certain 
grantees  an  undivided  one-half  of  the  San 
Lorenzo  rancho,  and  received  a  deed  therefor 
containing  a  covenant  from  their  grantors, 
who  retained  the  other  moiety,  that  they, 
plaintiffs,  should  have  a  right  to  an  immediate 
partition.    Before  the  commencement  of  the 

S resent  action  the  title  of  the  grantees  of  the 
[exican  government  had  been  confirmed,  but 
the  boundaries  were  not  definitely  fixed,  the 
last  survey  by  the  surveyor  general  having 
excluded  about  fifteen  hundred  acres.  The 
object  of  the  action  was  to  obtain  a  partition 
of  that  portion  of  the  premises  embraced 
jeithin  the  surveyor  general's  survey,  and 
praying  that  the  nortnem  half  of  this  sur- 
veyed portion  should  be  set  apart  to  them, 
leaving  the  fifteen  hundred  acres  subject  to 
future  arrangement.  The  decree  adjudged 
that,  by  the  covenant  in  the  deed,  plaintiffs 
were  entitled  to  the  partition  as  sought,  and 
awarded  to  them  the  northern  half  of  the  sur- 
veyed portion,  in  accordance  with  a  division 
made  oy  commissioners  appointed  for  that 
purj^se.  From  this  decree  the  defendants, 
consisting  of  the  other  owners  and  certain  en- 
cumbrancers, appealed.  Held,  that  the  de- 
cree was  erroneous;  that^  under  the  cove- 
nants of  their  deed,  plaintiffs  could  not  have 
set  apart  to  them  the  northern  half  of  the 
surveyed  portion,  and  at  the  same  time  retain 
an  undiviaed  interest  in  another  portion  upon 
the  south  side.  (Hathaway  v.  De  Soto,  21 
Cal.  191.) 
Cited  64  Cal.  497,  580. 

140.  The  proceedings  for  a  partition  should 
either  be  delayed  until  a  final  survey  is  made, 
or  until  a  patent  issues,  or  the  partition 
should  be  made  according  to  the  boundaries, 
as  they  might  be  ascertained  in  the  present 
proceeding  from  the  description  in  the  original 
grant.  Held,  further,  that  even  with  the 
consent  of  respondents  to  release  all  claims  to 
the  unsurveved  fifteen  hundred  acres  on  the 
south,  the  decree  could  not  be  modified  by 
this  court  so  as  to  award  to  plaintifte  the  por- 
tion set  apart  to  them  in  the  decree  in  full 
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satisfaction  of  their  claims,  inasmach  as  the 
houndaries  being,  by  the  facts  appearing  in 
the  record,  still  undetermined,  it  was  possible 
that  by  the  final  survey  the  southern  bound- 
ary miebt  be  fixed  still  north  of  the  line 
established  by  the  surveyor  general.  (Hath- 
away V.  De  Soto,  21  Cal.  191.) 
Cited  36  Cal.  116. 

Parol  partition  under  Mexican  law.  See 
Partition,  9,  et  seq. 

19.  Conveyance  by  Grantee. 

141.  By  the  Mexican  law,  before  the  accjuisi- 
tion  of  California  by  the  United  States,  it  was 
not  necessary  that  an  instrument  conveying 
land  should  express  a  consideration  in  order 
to  pass  the  title  of  the  vendor.  (Schmitt  v. 
Giovanari,  43  Cal.  617.) 

142.  The  Spanish  word  ''cedo"  was  the  or- 
dinary word  used  in  Mexican  conversances  to 
pass  title  to  lands.  (Schmitt  v.  Giovanari, 
43  Cal.  617.) 

143.  If,  at  the  time  an  application  was 
pending  in  the  United  States  courts  for  the 
confirmation  of  a  Mexican  grant,  the  grantee 
sold  and  conveyed  the  same,  and  the  vendee 
agreed  to  pay  the  purchase  price  on  the  final 
confirmation  of  the  grant,  and  the  grant  was 
afterwards  rejected,  the  rejection  released  the 
vendee  from  his  obligation  to  pay,  even  if  an 
act  of  Congress  was  afterwards  passed  under 
which  the  vendee  pre-empted  and  acquired 
the  title  to  the  land.  (Frisbie  v.  Moore,  51 
Cal.  616.) 

144.  Where  W.  sold  to  M.  a  tract  of  land, 
supposed  to  be  part  of  a  Mexican  grant,  for 
two  thousand  dollars,  six  hundred  dollars  of 
which  was  paid  down,  and  it  was  agreed  (1) 
that  the  remaining  fourteen  hundred  dollars 
should  be  paid  when  the  grant  should  be 
finally  confirmed  and  patent  issued  thereon, 
embracing  these  lands  (2)  that  if  the  title  to 
the  grant  should  be  rejected,  or,  if  confirmed, 
not  embrace  the  land  sold,  M.  should  be  ab- 
solved from  further  payments ;  and  (3)  that  if 
the  title  should  be  rejected  the  six  hundred 

,  dollars  paid  should  be  refunded;  held,  that 
a  confirmation  of  the  grant,  with  such  bound- 
aries as  not  to  include  the  tract  sold,  did  not 
entitle  M.  to  recover  the  six  hundred  dollars 
I>aid.    (Mack  v.  Morrison,  41  Cal.  11.) 

145.  A  deed  given  by  the  holder  of  a  Mexi- 
can grant,  before  the  confirmation  and  the  is- 
suance of  a  patent  by  the  United  States  to  him, 
vests  in  the  grantee  the  legal  title  to  the  land 
conveyed  by  the  deed.  (Walbridge  v.  Ells- 
worth, 44  Cal.  353.) 

Cited  16  Nev.  230. 

)46.  If  the  owner  of  a  Mexican  grant  of 
land  makes  a  conveyance  of  a  portion  of  the 
same  before  it  has  been  surveyed  or  patented 
by  the  United  States,  and  in  his  deed  de- 
scribes the  part  conveyed  as  starting  from  the 
southeast  comer  of  the  rancho,  and  running 
thence  along  the  southern  boundary  of  the 
rancho  one-third  its  distance,  the  southeast 
corner  and  southern  boundary  are  to  be  con- 
strued as  the  corner  and  boundary  to  be 
established  bv  the  final  survey  mentioned  in 
the  patent  of  the  United  States,  and  not  as 
the  corner  and  boundary  as  understood  by  all 


parties  when  the  deed  was  made,  or  as  fixed 
by  the  juridical  possession.  (Maxey  v.  Thur- 
man.  50  Cal.  321.) 

147.  S.,  the  owner  of  a  sobrante  grant,  con- 
firmed to  her  and  which  had  been  surveyed, 
which  survey  was  supposed  to  be  final,  but 
had  not  been  confirmed,  and  mi^ht  be  there- 
after set  aside,  and  the  grant  again  located  by 
another  survey  upon  different  land,  conveyed 
one  undivided'  half  to  P..  and  the  other  to  C. 
and  P.,  by  the  following  description :  One  un- 
divided half  part  of  that  certain  tract  situate 
in  the  county  of  Contra  Ck)eta,  known  as  the 
Rancho  Caf&ada  del  Hambre  y  las  Bolsas,  be- 
ing the  tract  of  land  upon  which  the  town  of 
Martinez  is  situated,  and  the  same  confirmed 
to  said  S.,  and  surveyed  and  approved  the 
said  tract,  containing  thirteen  thousand  three 
hundred  and  twelve  and  seventy  one-hun- 
dred ths  acres  of  land,  saving  and  excepting 
therefrom  the  piece  of  land  now  occupied  by 
the  parties  of  the  first  part,  and  also  the  adoh« 
house  built  by  them,  now  occupied  by  one 
Lathrop,  and  a  convenient  lot  of  land  adjacent. 
Afterwards,  a  new  survey  was  made  and  con- 
firmed by  the  district  court,  which  located  the 

§rant  upon  almost  entirely  different  land ,  and 
id  not  include  the  town  of  Martinez  nor  the 
land  reserved  in  said  deed.  The  question  was 
whether  the  title  of  S.  to  the  srant  as  finally 
surveyed  had  passed.  Held,  that  it  had 
passed.    (Piper  v.  True,  36  Cal.  606.) 

148.  The  Mexican  government  granted  a 
tract  of  land  to  P.,  who  sold  the  same  to  S. 
and  others,  except  a  half  a  league  in  the  south- 
east comer.  S.  and  his  cotenants,  in  their 
petition  for  the  confirmation  of  the  grant, 
stated  that  the  half  league  belonged  to  U., 
and,  after  a  confirmation,  the  patent  issued  to 
S.  and  his  cograntees  and  H.  in  such  form  as 
to  make  them  tenants  in  common  of  the  legal 
title.  The  half  league,  by  consent  of  S.  and 
his  co^ntees,  was  afterwards  set  off  to  H.  in 
partition.  P.  then  sold  it,  and  S.  brought  an 
action  to  recover  the  land  against  his  grantees. 
U.  was  not  a  party  to  the  suit,  nor  to  any  of 
the  antecedent  proceedings  for  confirmation, 
nor  to  the  partition,  nor  was  any  conveyance 
from  P.  to  H.  offered  in  evidence.  Held,  that 
the  statement  in  the  petition  of  S.  and  others 
that  H.  owned  the  half  league,  and  the  in- 
sertion of  his  name  in  the  j^tent,  and  their 
acts  setting  it  off  to  him  in  partition,  were  not 
evidence  as  against  P.  or  those  claiming  under 
him  that  P.  ever  conveyed  to  H.,  or  that  H. 
ever  owned  the  land,  and  that  the  defendants, 
so  far  as  appeared,  had  acquired  P'a  title. 
(Salmon  v.  Symonds,  30  Cal.  301.) 

149.  In  said  action,  the  defendants,  as  suc- 
cessors in  interest  to  P.,  set  up  their  equitable 
title  to  the  said  half  league,  and  the  circum- 
stances under  which  the  legal  title  had  been 
obtained  by  S.  and  his  cograntees,  and  asked 
that  S.  be  adjudged  to  convey  to  said  defend- 
ants the  le^al  title  to  said  half  league,  so  far 
as  it  stood  m  S.  Held,  that  neither  the  coten- 
ants of  S.  nor  H.  were  necessary  parties  to 
said  proceeding  for  affirmative  relief.  (Sal- 
mon V.  Symonds,  SO  Cal.  301.) 

150.  Term  ''Mexican  grantee,"  as  used  in 
seventh  section  of  the  act  of  Coxigress  of  July 
23,  1866,  to  quiet  land  titles  in  California  re- 
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lating  to  the  rights  of  such,  does  not  mean  a 
person  to  whom  a  grant  has  actually  been 
made  by  the  Mexican  government,  but  the  act 
was  passed  for  the  benefit  of  those  who,  in 

good  faith  and  for  a  valuable  consideration, 
ad  purchased  lands  which  were  supposed  to 
have  been  granted  by  the  Mexican  govern- 
ment, and  had  used,  improved,  and  continued 
in  the  actual  possession  tliereof,  as  provided 
in  the  act ;  and  the  last  clause  does  not  mean 
that  such  purchaser  must  have  had  the  actual 
possession  of  all  the  land  included  in  his  pur- 
chase, but  that  he  may  purchase  any  land 
within  the  lines  of  his  original  purchase  of 
which  he  has  had  the  possession  required  by 
the  act.  (Bascomb  v.  Davis,  56  Cal.  152.) 
Cited  99  Cal.  135. 

151.  Where  claimants  had,  prior  to  the  issu- 
ance of  a  patent,  published  a  notice  that  they 
had  become  the  owners  of  the  grant,  speci- 
fying its  boundaries,  and  warning  ail  tres- 
passers, held,  that  they  were  not  estopped 
from  claiming,  under  their  patent,  land  out- 
side of  these  boundaries.  (Moore  v.  "Wilkin- 
son, 13  Cal.  478.) 

152.  Whether  such  notice  would  protect 
third  persons  against  any  demand  for  dam- 
ages until  the  approveid  survey,  query  ? 
(Moore  v.  Wilkinson,  13  Cal.  478.) 

Deed  by  grantee,  effect  of.     See  post,  401. 
Kights  of  purchasers.    See  post,  I,  21. 
Purchaser  from  grantee  nghts,  rights  on 
confirmation  to  his  grantor.    See  post,  300. 
Right  of  grantee  to  partition.      See  ante,  I, 

lo. 

20.  Character  of   Land   as  Swamp  or  Mineral 
Land;  Whether  Subject  to  fiat/road  Grant 

153.  A  patent  from  the  United  States  upon 
the  confirmation  of  a  Mexican  grant  carries 
with  it  the  ownership  of  the  minerals  in  the 
land  patented;  and  in  ejectment  for  such 
land  defendant  cannot  set  up,  as  against  the 
United  States,  or  as  against  parties  claiming 
from  the  United  States — the  paramount  pro- 
prietor— a  title  resting  upon  mining  rules  and 
regulations.    (Fremont  v.  Seals,  18  Cal.  433.) 

Mexican  grant  covering  mineral  lands.  See 
post,  171,  172,  173. 

154.  Though  the  act  of  September  28,  1850, 
operated  as  a  ^ant  of  swamp  lands  to  the 
state  in  prsesenti,  it  was  not  the  intention  of 
Congress  to  grant  thereby  to  the  state  of  Cali- 
fornia swamp  lands  lying  within  the  exterior 
boundaries  of  a  Mexican  grant,  though  such 
lands  were  finally  excluded  from  the  survey. 
(Shanklin  v.  McNamara,  87  Cal.  371.) 

1 55.  If  the  state  is  a  party  to  a  contest  before 
the  land  department  in  respect  to  the  entry 
and  purchase  of  lands  from  the  United  States 
by  a  purchaser  from  a  Mexican  grantee  under 
the  act  of  1866,  both  the  state  and  its  grantees 
are  bound  by  the  decision  of  the  land  depart- 
ment as  to  tne  qualification  of  the  purchaser, 
and  that  the  land  was  within  tlie  exterior 
boundaries  of  a  Mexican  grant,  and  also  as  to 
the  character  of  the  land  as  not  being  swamp 
and  overflowed,  provided  its  character  was 
distinctly  adjudged  by  the  decision,  c Shank- 
lin V.  McNamara.  87  Cal.  371.) 

156.  Where  the  language  of  the  decision  of 


the  land  department  afl  to  whether  the  land 
was  or  was  not  swamp  and  overflowed  is  in- 
definite and  ambiguous,  and  does  not  dis- 
tinctly adjudicate  the  character  of  the  land, 
it  cannot  be  regarded  as  determining  that  it 
was  not  swamp  and  overflowed,  notwithstand- 
ing a  patent  was  awarded  to  a  purchaser  from 
a  Mexican  grantee  under  the  act  of  1866. 
(Shanklin  v.  McNamara,  87  Cal.  371.) 

157.  When  the  land  in  controversy  was 
surveyed  in  1869,  and  never  returned,  certifled, 
or  listed  to  the  state  as  swamp  land,  and 
was  patented  in  1882  by  the  United  States  to 
a  bona  fide  purchaser  from  a  Mexican  grantee, 
pursuant  to  the  act  of  Congress  of  1866,  the 
delay  of  a  swamp-land  claimant  under  a  cer- 
tificate of  purchase  from  the  state  issued  in 
1856  to  have  any  steps  taken  to  have  the  char- 
acter of  the  land  determined,  as  provided  by 
said  act,  is  strongly  persuasive,  though  not 
conclusive,  evidence  tnat  the  land  was  never 
swamp  and  overflowed.'  (Shanklin  v.  McNa- 
mara, 87  Cal.  371.) 

158.  Lands  claimed  to  be  included  in  a 
Mexican  grant,  and  finally  excluded  from 
the  survey  and  patent,  are  not  sub  judioe  so 
as  to  be  reserved  and  excluded  from  the  oper- 
ation of  a  railroad  grant,  unless  the  claim  to 
them  is  pending  and  undetermined  before 
some  tribunal  competent  to  pass  upon  ita  va- 
lidity, and  unless  the  lands  are  within  the 
exterior  limits  of  the  grant.  The  mere  claim 
that  lands  are  within  the  exterior  limits  of 
the  grant,  based  upon  a  rejected  survey  for  a 
patent,  made  after  a  final  decree  of  confirma- 
tion has  fixed  the  specific  boundaries  of  the 
grant  contrary  to  the  survey,  does  not  render 
the  lands  sub  judice  until  the  final  rejection 
of  such  survey.  (Fobs  v.  Hinkell,  91  Gal. 
194.) 

Bailroad  lands  within  Mexican  grant.  See 
Railroads,  III. 

2L  Particular    Brants,    Construction    of    and 
Rights  Growing  Out  of. 

159.  On  the  18th  of  June,  1841,  Joan  B. 
Alvarado,  then  governor  of  California,  issued 
a  grant  of  a  tract  of  land  designated  as  New 
Helvetia,  comprising  eleven  square  leagues 
within  certain  spec&ed  boundaries,  to  John 
A.  Sutter,  for  himself  and  colonists,  subject 
to  the  approval  or  disapproval  of  the  supreme 
government  and  the  departmental  junta,  and 
upon  certain  conditions.  Held,  (1)  that  the 
grant  was  a  conveyance  of  the  land  in  full 
property,  subject  to  be  defeated  by  the  sub- 
sequent action  of  the  supreme  government 
and  departmental  assembly;  (2)  that  the 
clauses  m  the  grant  against  the  obstruction 
of  the  highways  and  the  navigation  of  the 
streams  were  reservations  in  favor  of  the  pub- 
lic ;  (3)  that  the  condition  as  to  maintenance 
of  the  Indians  of  the  different  tribes  in  their 
possessions,  and  the  conditions  of  cultivation 
and  occupancy  of  the  land  with  families,  at- 
tached to  the  grant  by  force  of  the  regula- 
tions of  November  21,  1828,  were  conditions 
subsequent  which  did  not  prevent  the  estate 
from  becoming  vested  eo  instante  with  the 
delivery  of  the  grant,  and  for  a  noncompli- 
ance with  which  the  estate  could  only  be 
divested  by  the  action  of  the  government; 
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and  (4)  that  the  approval  of  the  supreme 
governmeDt  and  departmental  aaeembly  was 
not  a  condition  precedent  to  the  vesting  of 
the  title.  (Ferris  v.  Coover,  Ferris  v.  Chap- 
man, 10  Cal.  689.) 
Cited  11  Cal.  92 ;  21  Cal.  542. 

160.  The  title  to  the  land  passed  to  Sutter 
by  his  erant ;  an  estate  vested  in  him,  subject 
to  be  defeated  by  the^ction  of  the  Mexican 
government  by  direct  rejection,  or,  in  case  of 
noncompliance  with  its  conditions,  by  pro- 
ceedings to  that  end.  But,  until  one  or  the 
other  of  these  proceedings  had  taken  place, 
the  title  contmued  in  Sutter  unimpaired. 
Neither  of  these  proceedings  was  had  under 
the  Mexican  government,  and,  at  the  date  of 
the  cession  of  California  to  the  United  States, 
his  title  remained  in  full  force.  (Ferris  v. 
Coover,  Ferris  v.  Chapman,  10  Cal.  589 ;  cited 
83  Cal.  6o;  5  MonU  146;  Mansonv.  Eoppikus, 
11  Cal.  89.) 

161.  Under  the  former  ^vemment  Sutter 
was  entitled  to  the  possession  of  the  land  un- 
der his  grant.  To  avoid  a  denouncement  and 
a  possible  forfeiture  of  his  estate,  he  was  re- 
(luired  to  occupy  and  cultivate  the  land,  and 
its  possession  was  his  right,  which  could  have 
been  enforced.  It  was  a  risht  to  the  use  and 
enjoyment  of  property,  and  as  such  was  guar^ 
anteed  by  the  stipulations  of  the  treaty.  It 
accompanied  his  grant,  and,  like  any  other 
right  of  proi)erty,  may  be  enforced  in  our 
courts.  The  action  of  ejectment  will  lie  di- 
rectly upon  the  grant  to  recover  the  land,  or 
any  portion  thereof,  embraced  within  its 
boundaries.  (Ferris  v.  Coover,  Ferris  v.  Chap- 
man, 10  Cal.  589.) 

Cited  87  Cal.  381,  382. 

162.  The  grant  from  Alvarado  to  Sutter  of 
June,  1841,  passed  to  Sutter  a  title  to  the  land 
it  embraces,  subject  to  be  defeated  by  the 
subsequent  action  of  the  supreme  govern- 
ment and  departmental  assembly,  and  car^ 
ried  with  it  a  right  to  the  possession,  use,  and 
enjoyment  of  the  land,  which  right  can  be 
asserted  in  our  courts.  (Corn wall  y.  Culver, 
16  Cal.  423.) 

163.  Such  grant  passed  a  present  and  im- 
mediate interest  to  the  grantee  in  the  quan- 
tity of  land  specifically  designated— eleven 
leagues — to  be  surveyed  and  laid  off  within 
the  exterior  limits  of  the  general  tract  desig- 
nated in  the  grant  by  the  officers  of  the  gov- 
ernment. (Cornwall  v.  Culver,  16  Cal.  423.) 
Cited  21  Cal.  579. 

164.  In  ejectment  for  land  in  Sacramento 
county,  claimed  under  Sutter's  grant,  the 
grant  by  Micheltorena  to  Leidesdorff,  in  Oc- 
tober, 1841,  is  competent  evidence  to  show 
that  the  tract  of  country  now  embraced  by 
that  county  is  included  within  the  boundaries 
of  the  grant  to  Sutter.  (Cornwall  v.  Culver, 
16  Cal.  423.) 

165.  That  the  map  or  plat  referred  to  in  the 
grant  to  Sutter  must  be  regarded,  for  the 
purpose  of  identifying  the  land,  as  part  of  the 
grant  itself,  that  the  description  ^iven  in 
the  grant  was  to  be  taken  in  connection  with 
the  fines  marked  on  the  map,  and,  if  any  por- 
tion was  to  be  rejected,  reference  would  be 
had  to  the  drcumstancea  under  which  the 


grant  was  made,  and  the  intention  of  the 
parties,  and,  to  ascertain  these,  parol  evidence 
was  admissible,  and  that  such  portion  would 
be  rejected,  and  such  construction  adopted,  as 
would  give  effect  to  that  intention.  (Com* 
wall  V.  Culver,  16  Cal.  423.) 

166.  The  evidence  in  this  case,  showing  that 
the  land  within  Sacramento  county  was  in 
possession  of  Sutter,  by  permission  of  the 
former  government,  for  years  previous  to  the 
cession  to  the  United  States,  that  it  was  sub- 
jected by  him  to  such  uses  as  he  desired,  that 
he  had  absolute  control  over  it,  without  dis- 
turbance by  any  one,  exercising  the  rights  of 
a  proprietor  to  the  knowledge  of  the  govern- 
ment, and  with  its  recognition  of  their  exist- 
ence, that  he  asserted  ownership  of  the  land, 
under  the  grant  from  Alvarado,  and  that,  for 
years  after  the  conquest  and  treaty,  his  claim 
and  possession  were  unquestioned,  his  title, 
whether  it  be  regarded  as  a  legal  or  equitable 
one,  is  sufficient,  under  these  circumstances, 
to  enable  him  and  those  holding  under  him 
to  recover  or  maintain  possession  in  the 
courts  of  the  state,  at  least  until  the  United 
States  intervene,  and  determine,  through  the 
appropriate  departments,  that  his  claim 
under  his  grant  shall  be  satisfied  by  land 
elsewhere  selected.  (Cornwall  v.  Culver,  16 
Cal.  423.) 

167.  The  words  in  the  petition  of  Sutter, 
''not  including,  in  said  eleven  leagues,  the  land 
which  is  peri^ically  inundated  with  water  in 
winter,"  and  the  words  in  the  grant,  "  with- 
out including  the  lands  inundated  by  the  im- 
pulse and  currents  of  the  rivers,"  mean  the 
land  which  is  regularly  inundated  during  the 
winter,  and  refer  only  to  what  are  known  as 
tule  lands.  No  other  lands  will  meet  the 
terms  of  the  petition.  (Cornwall  v.  Culver, 
16  Cal.  423.) 

168.  In  ejectment  for  land  within  Sutter's 
Fort,  in  the  city  of  Sacramento,  if  the  peti- 
tion of  Sutter,  soliciting  eleven  leagues  in  the 
establishment  '*  named  New  Helvetia,"  and 
the  grant  in  which  is  conceded  the  land  re- 
ferred to  in  the  petition  "  named  New  Hel- 
vetia," be  in  evidence,  together  with  the 
declarations  of  Vioget,  in  connection  with  the 
accompanying  map,  fixing  tlie  southern 
boundary  of  the  grant  some  miles  below  the 
American  river,  and  als(^  together  with 
the  proof  that  the  territory  lying  between 
the  American  river  and  SutterviUe,  the  west- 
em  line  of  Leidesdorff's  grant,  and  the  Sacra- 
mento river,  embracing  **  Sutter's  Fort," 
and  the  inclosures  and  settlements  around  it, 
was  known  and  recognized  by  every  one 
throughout  the  country  as  New  Helvetia, 
that  Sutter  had  entire  and  undisputed  pos- 
session of  the  same,  that  no  one  questioned 
his  right  till  1850,  and  that  the  premises  in 
dispute  were  within  his  inclosures  at  the 
fort,  the  evidence  would  be  prima  facie,  if 
not  conclusive,  proof  that  the  premises  were 
covered  by  the  grant.  (Morton  v.  Folger,  15 
Cal.  275.) 

Sutter  grant.    See  ante,  83. 

Sutter  grant,  ejectment  lies  on  before  sur- 
vey.   See  ante,  134,135. 

Sutter  grant,  effect  of  treaty  of  cession  on. 
See  post,  1,  22 ;  post,  206,  207. 
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Deed  from  Sutter  to  Sutter  Jr.,  what  passes. 
See  Deeds,  273. 

Sutter  grant,  Sacramento  city  is  within. 
See  Sacramento. 

169.  Grant  to  Alvarado  passed  a  present 
and  immediate  interest  to  ten  square  leases, 
to  be  afterwards  surveyed  and  laid  off  within 
the  exterior  limits  of  the  general  tract  by  the 
government.  Such  survey  could  only  be 
made  under  the  former  government  by  its 
officers,  and  could  not  be  made  by  the  g^ntee 
himself.  The  right  of  survey  passed  with  all 
other  public  rights  to  the  {^)vernment  of  the 
United  States  upon  the  cession  of  the  country, 
and  is  now  to  be  exercised  by  its  officers  and 
in  conformity  with  its  laws.  By  the  legisla- 
tion of  Congress  the  subject  of  surveys  is 
intrusted  to  the  executive  department  of 
government,  and  is  not  left  to  the  direction  or 
control  of  the  grantee.  The  action  of  that  de- 
partment in  the  location  of  confirmed  grants, 
when  the  quantity  panted  is  without  specific 
boundaries,  lyins  within  a  lar^r  tract,  is  con- 
clusive and  binaing  upon  him.  It  may  be 
true  that  under  the  recent  decision  of  the  su- 
preme court  in  the  Foesat  case  the  United 
States  district  court  possesses  jurisdiction  to 
control  the  location  made  upon  its  decree, 
while  the  proceedings  for  confirmation  are 
pending  before  it,  but  subject  to  this  qualifi- 
cation the  action  of  the  department  in  the 
case  mentioned  is  a  finality  with  the  claimant. 
(Btddle  Boggs  v.  Merced  Min.  Co.,  14  Cal. 
279.) 

170.  Fremont's  claim,  under  the  grant  to 
Alvarado,  was  to  no  specific  tract.  It  was 
only  an  interest  to  a  specified  quantitv,  to  be 
afterwards  surveyed  and  laid  off  by  the 
officers  of  the  government,  fie  eviaently 
thought  otherwise,  and  hence  made  his  sur- 
vey in  1849,  and  claimed  a  specific  tract.  His 
title  to  the  land  in  controversy  did  not  be- 
come perfect  until  the  approval  of  the  official 
survey,  after  the  decision  of  the  supreme 
court  of  the  United  States  in  his  case.  The 
representations  and  disclaimers  made  by  him 
previous  to  this  final  survey  and  approval 
were  clearly  made  under  a  misapprehension 
of  his  rights.  These  representations  and  dis- 
claimers, under  the  circumstances,  and  under 
the  law  governing  the  location  of  land  under 
floating  Mexican^^nts,  were  not  more  than 
expressions  of  opinion  as  to  what  ought  to  be 
its  location  or  of  a  desire  where  it  should  be 
located.  The  law  was  as  well  known  to  de- 
fendant as  to  Fremont.  Both  must  be  pre- 
sumed to  have  known  it,  although  both  were 
equally  mistaken  in  its  rule.  There  was  no 
actual  fraud  in  the  conduct  of  Fremont,  and 
to  estop  him  by  his  declarations  and  dis- 
claimers, under  the  circumstances,  would  be 
inequitable  and  unjust.  (Biddle  Boggs  v. 
Merced  Min.  Co.,  14  Cal.  279.) 

171.  Defendant  has  no  title  to  the  land  in 
controversy;  that  vested  absolutely  in  Fre- 
mont by  the  final  decree  and  approved  sur- 
vey, evidenced  as  they  are  by  the  patent 
under  the  signature  of  the  president  of  the 
United  States.  Defendant  does  not  claim 
under  the  pre-emption  laws,  and,  if  he  did, 
the  claim  would  be  untenable,  as  mineral 
land  is  expressly  exempted  from  pre-emption 


by  the  legislation  of  Oongress.    (Biddle  Boggs 
V.  Merced  Min.  Co.,  14  Cal.  279.) 
Cited  18  Cal.  435 ;  74  Cal.  639. 

172.  Conceding  the  land  in  controversy  to 
be  public  land,  as  claimed  by  defendant,  and 
that  Fremont  so  represented  it,  and  thus  in- 
duced the  defendant  to  enter,  occupy,  and 
improve,  yet  he  was  n<|t  prohibited  from  sub- 
sequently acquiring  the  title  from  the  govern- 
ment. The  pre-emption  laws  not  extending 
to  mineral  lands,  defendant  was  a  mere  ten- 
ant at  sufferance;  by  mere  occupation  it 
could  acquire  no  rights  which  could  control 
the  action  of  the  ^vemment,  as  the  superior 
proprietor ;  and  if  that  proprietor  saw  proper 
to  give  the  land  to  Fremont,  or  to  any  other 
person,  the  defendant  could  interpose  no  ob- 
jection. (Biddle  Boggs  v.  Merced  Min.  Co., 
14  Cal.  279.) 

173.  By  the  patent,  the  government  is 
estopped  from  asserting  title  to  the  premises, 
and  if  Fremont  is  estopped  from  asserting 
title,  against  defendant,  then  it  would  have, 
by  merely  occupying  the  land  as  public  land, 
rights  superior  to  both,  and  that,  too,  in  the 
face  of  an  express  prohibition  of  the  sale  by 
the  government  of  the  mineral  lands.  (Bid- 
dle Boggs  V.  Merced  Min.  Co.,  14  Cal.  279.) 

Grant  to  Fremont,  private  survey  oL  See 
post,  326. 

174.  The  act  of  Congress,  approved  March 
3,  1863,  granting  the  right  of  pre-emption  to 
bona  fide  purchasers  from  Vallejo  of  the  Sus- 
col  rancho,  or  portions  thereof,  gave  to  such 
purchasers  the  mere  privilege  of  acquiring 
the  title  from  the  United  States;  and  those 
who  failed  or  refused  to  exercise  that  privilege 
lost  all  right  to  claim  the  benefit  of  the  act. 
(Sheehy  v.  True,  45  Cal.  236.) 

175.  A  patent  issued  to  two  or  more  per- 
sons, by  virtue  of  the  act  of  Congress  of 
March  3, 1863,  granting  the  right  of  pre-emp- 
tion, etc.,  to  uie  purchasers  of  the  Susool 
rancho,  creates,  presumptively,  a  tenancy  in 
common  in  the  patentees,  as  oetween  them 
and  third  jMurties.  (Frisbie  v.  Marques,  39 
Cal.  451.) 

176.  A  declaratory  statement  under  the  pre- 
emption laws  in  relation  to  land  within  the 
boundaries  of  the  Suscol  Rancho,  made  by 
one  who  was  not  a  bona  fide  purchaser  from 
ViUlejo  at  any  time  between  March  3,  1863, 
and  (October  15, 1864,  was  of  no  effect.  The 
act  of  March  3, 1863,  withdrew  said  land  from 
the  operation  of  the  pre-emption  laws  until 
October  15,  1864.  (Fi^v.  Hobbs,  27  Gal, 
483.) 

Cited  28  Cal.  101,  609;  30  Cal.  650;  33  Gal. 
90;  87  Cal.  490,  491,  502,  503;  38  Cal.  83, 
501;  40  Cal.  877,  68  Cal.  186,  188;  distin- 
guished 28  Cal.  408. 

177.  A  purchaser  from  Vallejo  of  a  portion 
of  the  Suscol  ranch,  who  entered  into  posses- 
sion, cannot  maintain  a  personal  action  for 
crops  cut  on  the  land  by  one  who,  under  a 
claim  of  a  pre-emption  right,  entered  on  his 
possession  in  1862.  (Page  v.  Fowler,  28  Cal. 
605.) 

178.  The  act  of  Congress  of  March  3, 1863, 
entitled  "  An  act  to  grant  the  right  of  pre- 
emption to  certain  purchasers  on  the  Sosool 
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rancho,   in   Oalifornia,"    provided    that   it 
should  be  lawful  for  individuals,  bona  fide  pur- 
chasers from  Vallejo,  or  his  assigns,  of  land 
on  said  rancho,  to  enter  at  one  dollar  and 
twenty-five  cents  per  acre  said  land  so  P^"^ 
chasea.  to  the  extent  to  which  each  had  re- 
duced it  to   possession.      Said    rancho  was 
didmed  by  Vallejo  under  a  Mexican  grant 
which  had    been   rejected   by   the  supreme 
court  of  the  United  States.    Meld,  that  the 
said  act  describes  the  specific  tract  of  land 
which  each  individual  purchaser  from  Vallejo 
is  entitled  to  enter,  and  for  that  reason  does 
not  come  within  the  rule  laid  down  in  Ohotard 
v.  Pope,  12  Wheat.  587,  that  when  a  party  is 
authorized  by  act  of  Congress  g;enerally   to 
enter  a  given  quantity  of  land  within  larger 
boundaries,    he    cannot   take     lands    upon 
which  a  pre-emption  or  some  other  right  nas 
attached.    Held,  further,  that  said  act  with- 
draws the  lands  which  had  been  purchased 
bona  fide  from  Vallejo  and  reduced  to  poeses- 
tton  from  the  operation  of  the  general  pre- 
emption laws,  and  gives  such  purchasers  and 
possessors  aright  to  enter  the  same  as  against 
one  who  had  taken  steps  to  become  a  pre- 
emptor  on  the  same,  under  the  general  pre- 
emption la  v\  s,  before  the  passage  of  said  act. 
Held,  further,  that  said  act  did  not  confine 
purchasers  from  Vallejo,  or  their  assiens,  to 
one  hundrcKl  and  sixty  acres,  but  allowed 
them  to  enter  to  the  extent  of  the  possession 
of  each.    (Hutton  v.  Frisbie,  87  Cal.  476.) 
Cited  41  Cal.  625;  51  Cal.  394, 395. 

179.  The  act  of  Congress  of  March  8,  1868, 
providing  for  the  survey  and  sale  to  the  pur- 
chasers m>m  Vallejo  of  the  land  known  as  the 
Suscol  Rancho,  withdraws  said  land  from  the 
operation  of  the  general  laws  providing  for 
the  disposal  of  the  public  lands.  (Hastings  v. 
McGoogin,  27  Cal.  86.) 

180.  One  who  claims  the  benefit  of  the  act 
of  Congress,  passed  March  3,  1863,  granting 
the  ripht  of  pre-emption  to  purchasers  from 
Vallejo,  of  land  in  the  Suscol  ranch,  before 
the  rejection  of  Vallejo's  claim  thereto  by  the 
supreme  court  of  the  United  States,  must 
show  that  he  purchased  from  Vallejo,  or  his 
assigns,  and  had  reduced  the  land  to  posses- 
sion before  the  time  of  said  rejection  of  Va- 
llejo's  claim.  (Tormey  v.  True,  45  Cal.  105.) 
Cited  64  Cal.  18.  4 

181.  The  statute  does  not  prohibit  a  pur- 
chaser of  land  within  the  limits  of  the  city  of 
Vallejo,  situated  on  said  rancho,  from  pre- 
senting his  claim  for  and  entering  such  land. 
(Durfee  v.  Plaisted,  38  Cal.  80.) 

182.  The  exception  "  of  such  lands  as  may 
be  designated  by  the  president,"  contained  in 
the  proviso  to  tbe  fifth  section  of  the  act,  has 
reference  only  to  such  designation  as  there- 
after might  be  made.  (Burfee  v.  Plaisted,  38 
Cal.  80.) 

188.  No  one  who  does  not  connect  himself 
with  the  source  of  title  to  the  Suscol  rancho 
will  be  permitted  to  inquire  whether  the  con- 
ditions of  the  statute  were  complied  with,  or 
whether  the  officers  issuing  the  patent  right- 
fully performed  their  duty,  (Durfee  v.  Plais- 
ted 38  Cal  80  ) 
Cited  53  Cal.  543;  78  Cal.  7;  91  Cal.  377. 

184.  A  patent,  issued  pursuant  to  the  pro- 


visions of  the  act  of  Congress  granting  the 
right  of  pre-emption,  etc.,  to  the  purchasers 
of  the  Suscol  rancho,  is  the  record  of  the  gov- 
ernment that  the  land  was  subject  to  entry 
by  the  patentees,  and  was  entered  by  them  in 
conformity  to  law,  and  is  conclusive  evidence 
of  the  regularity,  as  well  as  of  the  validity,  of 
the  action  of  the  officers,  in  confirming  the 
title  of  the  patentees  as  purchasers  from  Va- 
llejo or  his  assigns.  (Durfee  v.  Plaisted,  88 
Cal.  80.) 
Cited  39  Cal.  452,  455. 

185.  Prior  possession  by  an  inclosure,  and  a 
claim  made  oefore  the  register  and  receiver 
to  purchase  land,  a  portion  of  the  so-called 
Suscol  rancho,  within  one  year  from  March 
3,  1863,  by  one  who  was  a  bona  fide  pur- 
chaser from  Vallejo,  entitles  him  to  recover 
in  ejectment  as  against  one  who  enters  after 
March  3,  1863,  and  claims  the  same  land 
under  the  general  pre-emption  laws  of  the 
United  States.  (Hastings  v.  McGoogin,  27 
Oal.  86.)  ^  ,  ^^^ 
Cited  27  Cal.  487;  28  Cal.  609;  80  Cal.  650; 

37  Cal.  490,  491,  502,  503. 

186.  It  was  the  special  duty  of  the  register 
and  receiver  of  the  United  States  land-K)ffioe 
at  San  Francisco  to  take  proof  of  the  necessary 
facts  entitling  applicants,  under  the  act  of  Con- 
gress of  March  3, 1862,  relative  to  the  Suscol 
rancho,  to  the  benefit  of  that  act,  and,  where 
there  is  no  charge  of  fraudulent  proofs,  the 
award  of  the  register  and  receiver  will  be 
regarded  as  conclusive.  (Marquez  v.  Frisbie, 
41  Cal.  624.) 

187.  By  the  act  of  March  3, 1863,  relative  to 
the  Suscol  rancho,  all  the  lands  included  in 
the  grant  to  Vallejo  are  withdrawn  from  the 
operation  of  the  general  pre-emption  laws  of 
the  United  States,  and  an  attempt  to  pre-empt 
such  lands  under  the  general  laws  is  futile, 
and  confers  no  title,  either  legal  or  equiUble. 
(Marquez  v.  Frisbie,  41  Cal.  624.) 
Cited  41  Cal.  638. 

188.  Although  the  act  of  Congress  granting 
the  right  to  purchasers  from  Vallejo  of  land 
on  the  so-called  Suscol  ranch  to  purchase  from 
the  United  States  does  not  expressly  provide 
for  a  patent  to  issue  to  the  purchaser,  still 
a  patent  must  issue,  as  the  usual  mode  of 
transmitting  the  legal  title.  The  patent 
issued  bv  the  United  States  to  a  purchaser  of 
land,  which  was  a  part  of  the  so-called  Suscol 
ranch,  cannot  be  attacked  by  a  private  person 
on  the  ground  that  the  patentee  had  not  the 
requisite  possession  to  entitle  him  to  purchase 
under  the  Suscol  act,  unless  such  person  con- 
nects himself  with  the  title  to  the  land. 
(Tliompson  v.  True,  48  Cal.  602.) 

Confirmee  of  part  of  Suscol  rancho  is  not 
trustee,  when.    See  post,  306. 

189.  Jos6  and  Sisto  Berreyesa,  in  1843,  peti- 
tioned for  a  grant  of  eight  leagues  known  as 
*•  Las  Putas.*'  On  this  petition  tlie  governor 
ordered  that  a  title  issue  to  the  petitioners  for 
so  much  land  as  they  could  settle.  No  title 
issued  upon  this  order ;  but  for  some  unex- 
plained reason  the  petitioners  considered  the 
concession  as  embracing  four  leagues  of  the 
tract  solicited,  and  on  the  following  day  they 
presented  a  second  petition,  in  which  they 
stated   that  their  families  were  very  large. 
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and  included  their  parents,  children,  and 
brothers,  and  besides  that  there  were  more 
than  one  hundred  uncivilized  Indians  whom 
it  was  necessary  to  maintain,  and  prayed 
a  grant  of  the  other  four  leagues.  The  re- 
port of  the  secretary  on  this  petition  speaks  of 
it  as  presented  for  the  benefit  of  the  petition- 
ers, and  of  their  x>arents,  children,  and  broth- 
ers. On  this  petition  a  grant  was  issued, 
conceding  to  Jos^  and  Sisto  the  entire  tracj^ 
and  declaring  it  to  be  their  property.  This 
grant  recited  that  the  grantees  had  petitioned 
''  for  their  personal  benefit,  and  that  of  their 
families,  and  that  of  their  parents  and  broth- 
ers.'' It  being  contended  by  the  appellants, 
from  these  facts,  that  the  parents  and  brothers 
of  the  petitioners,  as  well  as  petitioners,  were 
beneficially  interested  in  the  grant,  held, 
(1)  that  no  valid  argument  in  favor  of  the 
position  of  appellants  could  be  drawn  from 
the  character  of  the  first  order  of  the  gover- 
nor, because  the  grant  which  transferr^  the 
title  was  not  issued  upon  it;  (2)  that  the  sec- 
ond petition,  and  the  report  of  the  secretary 
upon  it  taken  together,  showed  that  the  par- 
ents, children,  and  brothers  were  referred  to 
onlv  as  inducements  for  enlarging  the  bounty 
of  the  government  to  the  petitioners,  and  not 
as  distinct  additional  beneficiaries ;  (3)  that 
the  recital  in  the  grant  did  not  control  the 
course  of  the  title ;  that  it  only  disclosed  the 
inducements  which  operated  upon  the  gover- 
nor to  make  the  CTant,  and  that  the  language 
of  the  operative  clauses  entirely  excluded  the 
idea  that  any  other  person  than  the  two 
Berrevesas  who  petitioned  were  to  become  in- 
vested with  the  title ;  (4)  that  Jos^  and  Sisto 
Berreyesa,  the  grantees,  were  invested  by  the 
grant  with  the  full  legal  and  beneficial  title 
to  the  land,  exempt  from  any  trust  in  favor 
of  the  other  members  of  the  family.  (Berre- 
yesa V.  Schultz,  Schultz  v.  Beasly,  21  Cal.  513.) 

Pulgas  grant  is  grant  by  boundaries  and 
not  by  quantity.    See  ante,  38. 

Grant  of  Laguna  de  la  Merced.  See  ante, 
100. 

Conflicting  grants  to  Solano  and  Armizo. 
See  ante,  118. 

Mariposa  grant.  See  Mines  and  Mining, 
77. 

Treaty  protects  right  of  possession  on  grant 
within  exterior  limits.    S^  ante,  76. 

22.  Effect  of  Ce88ion  on;  Powers  and  Duties  of 

Mew  Government. 

190.  The  transfer  of  the  sovereignty  of  Cali- 
fornia from  Mexico  to  the  United  States  did 
not  affect  the  right  of  inhabitants  to  their  land 
which  they  had  acquired  from  Mexico  or 
Spain  before  such  transfer.  (Ward  v.  Mul- 
ford,  32  Cal.  365.) 

191.  The  acquisition  of  California  by  the 
United  States  did  not  affect  the  rights  of  the 
inhabitants  to  their  property.  The  inhabit- 
ants retained  all  such  rights,  and  were  en- 
titled, by  the  law  of  nations,  to  protection 
in  them  to  the  same  extent  as  under  the  for- 
mer government.  And,  independent  of  the 
obligations  thus  arising,  the  United  States, 
hy  the  treaty  of  Guadalupe  Hidalgo,  in  effect 
stipulated  for  such  protection.  (Leese  v. 
Clark,  20  Cal.  387.) 


192.  The  state  of  California  came  into  the 
union  with  her  claim  to  the  landss  within 
her  borders,  such  as  she  took  by  virtue  of  her 
admission  under  general  grants  to  all  the 
states  previously  made  by  the  federal  gov- 
ernment, and  such  as  might  thereafter  be 
granted  from  the  same  source,  and  such  as 
she  then  acquired  by  virtue  of  her  sover- 
eignty, subordinate  to  the  prior  equities  of 
grantees  under  the  former  sovereign,  and 
bound  by  the  action  of  the  federal  govern- 
ment in  ascertaining  and  settling  such  equi- 
ties.   (Ward  V.  Mulford,  32  CaL  365.) 

193.  A  grant  of  land  made  while  the  coun- 
try was  under  the  dominion  of  Mexico  must 
be  tested  by  the  rules  of  law  which  then  pre- 
vailed. The  cession  to  the  United  States  has 
worked  no  change  in  the  legal  rights  of  pri- 
vate persons.  ( Vanderslice  v.  Hanks,  3  Gal. 
27.) 

Cited  15  Gal.  598;  discussed  6  CaL  209;  10 
Cal.  621. 

194.  Mexicans  who,  previous  to  the  acqui- 
sition of  California  by  the  United  States,  had 
acquired  from  the  governments  of  either 
Spain  or  Mexico  a  perfect  title  to  lands  in 
California,  and  who  chose  to  remain  in  the 
acquired  territory,  were,  by  the  treaty  of 
Guadalupe  Hidalgo,  protected  in  the  owner- 
ship and  enjoyment  of  their  lands  the  same 
as  though  no  change  of  sovereignty  had  oc- 
curred. (Phelan  v.  Poyoreno,  74  Cal.  448, 
cited  74  Cal.  459;  Mintum  v.  Brower,  24  Gal. 
644,  cited  68  Cal.  597,  74  Cal.  452.) 

195.  If  the  United  States  has  confirmed  the 
title  to  land  in  this  state  acquired  from  Mex- 
ico during  Mexican  rule,  and  which  the  state 
would  otherwise  have  owned  by  virtue  of  its 
sovereignty,  the  state  has  no  power  to  dispose 
of  the  same.  (Ward  v.  Mulford,  32  Cal.  865.) 
ated  75  Gal.  401. 

196.  A  grant  by  Mexican  officer  dulv  author- 
ized, and  made  in  accordance  with  the  Mexi- 
can laws  applicable  to  California,  and  before 
the  acquisition  of  the  country  by  the  Ameri- 
cans, is  a  title  protected  by  the  laws  of  nations, 
as  well  as  by  the  treaty  of  Quer^taro,  and  can- 
not be  disturbed.  (Bieynolds  v.  West,  1  CaL 
322.) 

Cited  1  Cal.  420;  8  Cal.  451;  15  Cal.  558;  16 

Cal.  227. 
%  197.  Whether  title  which  passed  by  Mexi- 
can grant  be  regarded  as  perfect  or  imperfect 
it  constituted  property ;  and,  as  such,  the  ob- 
ligation to  protect  it  was  cast  upon  the  United 
States,  upon  the  cession  of  the  country,  both 
by  the  law  of  nations  and  the  stipulations  of 
the  treaty.  (I.eese  v.  Clark.  20  Cal.  387.) 
Distinguished  30  Cal.  506. 

198.  Inchoate  title  to  lands  is  property 
which  is  protected  by  the  treaty  of  Queretaro, 
and  cannot  be  affected  or  questioned  by  any 
authority  except  the  government  of  the 
United  States.  Per  Bennett,  J.  (Reynolds 
v.  West,  1  Cal.  322.) 

199.  Mere  grant  without  further  compliance 
with  requisitions  is  at  best  but  an  inchoate  title, 
and  the  land  passed  to  the  United  States,  who 
hold  it  subject  to  the  trust  imposed  by  the 
treaty  of  cession  and  the  equities  of  the  gran- 
tees.   (Leese  v.  Clarke,  3  Gal.  17.) 

Cited  74  Cal.  639. 
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200.  The  United  States,  after  the  acquisition  { 
of  California  from  Mexico,  was  hound  to  re-  | 
spect,  not  only  perfect  titles  acquired  hy  the 
inhabitants  under  Mexican  domination,  but 
also  to  resx)ect  such  equitable  claims  as  had 
their  origin  in  the  action  of  the  Mexican  gov- 
ernment, but  were  inchoate  at  the  date  of  the 
succession,  and  to  take  such  steps  as  were 
necessary  to  perfect  the  same.  (Ward  v. 
Mulford,82Cal.  365.) 

201.  Assuming  that  the  Mexican  grant, 
upon  which  the  patent  of  the  plaintiffs  in  this 
case  was  issued,  conveyed  only  an  interest  re- 

auiring  further  action  of  the  government,  and 
[lat  such  action  was  not  had  {previous  to  the 
cession,  in  other  words,  that  it  conferred  a 
merely  equitable  title,  which  was  never  per- 
fected under  the  former  government,  the 
title  .still  constituted  property,  and  as  such 
the  government  of  the  United  States  was  un- 
der obligation  to  protect  it  by  the  law  of  na- 
tions and  b^  the  stipulations  of  the  treaty. 
This  protection  it  could  extend  in  its  own  way. 
To  protect  an  equitable  title  is  to  perfect  it,  or 
to  afford  the  means  of  its  perfection.  By  the 
act  of  March  3, 1851,  the  government  has  af- 
forded such  means.  It  has  there  provided 
for  protecting  all  titles,  le^al  or  equitable,  ac- 
quired previous  to  the  cession.  (Teschemacher 
V.  Thompson,  18  Cah  11.) 
Cited  74  Cal.  639. 

202.  Its  power  to  thus  provide  results  from 
the  fact  that  it  is  sovereign  and  supreme  as  to 
all  matters  connected  with  the  treaty,  and  the 
enforcement  of  the  obligations  incurred  there- 
under or  cast  upon  it,  independent  of  the 
treaty,  by  the  law  of  nations  upon  the  cession 
of  the  country.  It  must  determine  for  itself 
what  claims  to  property  existed  at  that  date, 
which  it  is  bound  to  protect,  and  the  lands  to 
which  they  apply,  and  the  parties  by  whom 
they  were  then  held.  (Teschemacher  v. 
Thompson,  18  Cal.  11.) 

203.  In  the  present  case  the  United  States, 
upon  the  cession  of  the  country,  took  the 
premises  in  controversv  charged  with  the 
equitable  claim  of  the  Mexican  {grantees,  and 
have  since  perfected  the  claim  into  a  x>erfect 
title.  But  for  such  equitable  claim  the 
United  States  would  have  held  the  title  in 
trust  for  the  new  state,  but  the  claim  exist- 
ing, the  state  and  all  other  parties  hold  in 
subordination  to  the  action  of  the  government 
respecting  it.  The  right  and  power  of  the 
government  to  protect  and  thus  perfect  the 
equitable  claim  were  superior  to  anv  subse- 
quently acquired  rights  or  claims  of  the  state 
or  of  individuals.  Subsequent  events,  not 
originating  with  the  grantees,  can  have  no 
effect  upon  the  validity  of  their  claim  or 
the  duty  of  the  government  respecting  it. 
(Teschemacher  v.  Thompson,  18  Cal.  11.) 

204.  The  municipal  law  remained  un- 
changed, after  the  conquest,  until  1850,  and 
grants  of  pueblo  lands  by  American  alcaldes 
were  grants  by  the  pueblo  of  its  own  property, 
which  it  had  aright  to  transfer.  (Welch  v. 
Sullivan,  8  Cal.  165.) 

205.  Provisions  of  treaty  of  Guadalupe  Hi- 
dalgo operated  as  confirmation  in  presenti  of 
all  perfect  tiUes  to  lands  in  California  held 
under  Spanish  or  Mexican  grants  made  prior 


to  its  ratification.  P.,  a  Mexican  citizen,  re- 
siding in  California,  had,  at  the  time  of  its 
acquisition  by  the  United  States,  a  perfect 
title  to  a  tract  of  land  in  California,  granted 
to  him  by  Spain  in  1820.  In  1851  he  died  in- 
testate, leaving  him  surviving  sons  and  daugh- 
ters. The  sons,  claiming  severally  distinct 
portions  of  such  tract  by  devise  of  their  father, 
as  they  alleged,  presented  to  the  board  of 
commissioners  their  respective  claims  for 
such  portions  of  the  lana  for  confirmation, 
and  the  same  was  confirmed  and  patented  to 
to  them  as  severally  claimed.  The  daughters 
were  not  parties  to  the  petition  presented  to 
the  board,  nor  to  the  confirmation,  nor  to  the 
patents  issued.  The  plaintiff,  who  had  suc- 
ceeded to  the  title  and  interest  of  one  of  the 
eons  by  grant  of  a  distinct  parcel  of  the  portion 
of  the  land  confirmed  and  patented  to  him, 
brought  ejectment  against  the  defendants, 
who  nad  succeeded  by  grant  to  the  title  and 
interest  of  the  daughters  in  and  to  the  same 
parcel  of  land.  Held,  that  upon  these  facts, 
which  were  pleaded  by  the  defendants  and 
admitted  b^  the  plaintiff  to  be  true,  the  court 
erred  in  giving  judgment  for  the  plaintiff. 
(Minturn  v.  Brower,  24  Cal.  644.) 
Cited  26  Cal.  627 ;  44  Cal.  577. 

206.  The  title  to  Sutter  was  in  no  respect 
impaired  by  the  treaty  of  cession.  By  the  law 
of  nations,  independent  of  treaty  stipulations, 
the  inhabitants  of  ceded  territory  retain  all 
rights  of  property ;  and,  bv  the  stipulations  of 
the  treaty  of  Guadalupe  fiidalgo,  those  citi- 
zens of  the  Mexican  republic  in  the  terri- 
tories ceded  who  elected  to  become  citizens  of 
the  United  States  are  protected  in  the  enjoy- 
ment of  their  property.  (Ferris  v.  Coover, 
Ferris  v.  Chapman,  10  Cal.  589.) 

207.  Whether  any  right  of  defeasance  or  for- 
feiture which  may  have  existed  in  the  Mexi- 
can government,  in  respect  to  the  grant  to 
Sutter,  ever  passed  to  the  United  States,  and 
whether  the  grant  did  not,  by  operation  of 
the  treaty  of  cession,  become  discharged  of 
all  conditions,  query.  (Ferris  v.  Coover,  Fer- 
ris V.  Chapman,  10  Cal.  589.) 

208.  The  execution  by  the  United  States  of 
the  trust  imposed  by  the  treaty  of  cession  as 
to  grants  is  a  political  power  to  which  the  ju- 
diciary is  not  competent.  (Leese  v.  Clarke,  3 
Cal.  17.) 

209.  The  obligation  was  political  in  its 
character,  binding  upon  the  conscience  of  the 
new  government,  and  could  only  be  executed 
in  such  manner  and  at  such  times  as  the 
government  in  its  judgment  might  deem  ex- 
pedient. By  the  act  of  March  3,  1851,  the 
government  determined  the  manner  and  con- 
ditions under  which  it  would  discharge  this 
obligation,  and  at  the  same  time  provioed  the 
means  to  ascertain  and  separate  private 
claims  from  the  public  lands.  For  both  of 
these  objects  the  act  was  passed ;  and  all  titles, 
legal  or  equitable,  were  subjected  to  exami- 
nation. Lc^al  titles — such  as  were  perfect 
under  the  former  government— did  not  need 
any  action  of  the  new  government  for  their 
protection ;  but  their  presentation  was  neces- 
sary to  enable  the  new  government  to  as- 
certain the  extent  of  the  property  it  had 
acquired  by  the  cession  of  the  countiy.    Equi- 
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table  titles  reqiiired  farther  action  of  the 
granting  power  for  their  protection,  and  their 
presentation  was  necessary  to  enable  the  new 
g^overnment  to  discharge  its  political  obliga- 
tions in  this  respect.  (Leese  v.  Clark,  20  CaU 
387.) 

210.  The  action  of  the  government  npon  the 
title  presented  took  effect  upon  that  title  as 
it  existed  at  the  time  the  iarisdiction  of  the 
former  government  over  the  subject  ceased. 
The  new  government  succeeded  to  the  obliga- 
tions of  the  former  government  with  respect 
to  the  property  claimed.  Those  obligations 
devolved  upon  the  United  States  as  a  sover- 
eign nation.  Their  power  to  enforce  those 
obligations  was  therefore  sovereign  and  su- 
preme, and  subsequent  claimants  took  in  sub- 
ordination to  their  action.  (Leese  v.  Clark, 
20Cal.  387.) 

211.  Subsequent  claimants  have  no  ground 
of  complaint,  for  whatever  interests  thev  pos- 
sess were  acquired  with  knowledge  of  the 
treaty  and  the  obligations  and  powers  of  the 
new  government.  (Leese  v.  (3iark,  20  Cal. 
387.) 

212.  The  state  and  individuals  hold  what- 
ever propertv  they  possess,  which  formerlv 
beioneed  to  the  Mexican  government,  through 
the  United  States,  and  subject,  therefore,  to 
the  action  of  the  United  States  whilst  they 
held  it,  and  subject  to  any  action  with  respect 
to  such  property  which  they  covenanted  or 
were  bound  to  take  upon  its  acquisition.  The 
legal  effect  of  the  action  of  the  government  is 
the  same  as  if  such  action  had  TOen  taken  the 
very  day  upon  which  the  Mexican  authorities 
were  displaced.    (Leese  v.  Clark,  20  Cal.  387.) 

213.  The  rights  of  Mexico  passed  to  the 
United  States,  and  Congress,  in  the  exercise 
of  its  political  power,  has  control  over  Mexi- 
can grants,  in  cases  where  the  absolute  fee 
has  not  been  passed  to  the  grantee,  and  for 
their  protection  the  United  States  has  pledged 
her  faith  by  solemn  treaty.  (Vanderslioe  v. 
Hanks,  8  Cal.  47.) 

Right  of  selection  and  location  on  cession. 
See  ante,  I,  11. 

Power  of  alcaldes  to  make  grant  after  con- 
quest.   See  poet,  II,  4,  a. 

23.  ConHrmation  of. 

a.  Land    Commissioners,    Jurisdiction    and 

Powers  of. 

Special  act  conferring  jurisdiction  to  adjudi- 
cate on  validity  of  particular  grant,  construc- 
tion of.    See  United  States  District  Courts. 

214.  The  board  of  United  States  land  com- 
missioners, established  by  the  act  of  Congress, 
entitled  ''An  act  to  ascertain  and  settle  the 
private  land  claims  in  the  state  of  California," 
passed  March  3,  1851,  had  jurisdiction  of  a 
claim  presented  by  the  grantees  for  the  con- 
firmation of  a  Mexican  grant,  made  in  1839, 
by  Alvarado,  then  governor,  of  lots  within  the 
limits  of  the  pueblo  of  San  Francisco;  and 
such  claim  was  not  required  to  be  presented 
to  the  board  by  the  corporate  authorities  of 
the  citv.  (Leese  v.  Clark,  18  Cal.  535.) 
Cited  30  Cal.  506 ;  31  Cal.  131 ;  44  Cal.  92 ;  68 

Cal.  597. 

215.  By  the  act  of  Congress  of  1851,  '<to 


ascertain  and  setUe  private  land  claims  in 
California,"  the  duty  was  not  imposed  on  the 
commissioner  or  the  United  States  ooorts  to 
determine  the  precise  character  of  the  claims 
presented  for  confirmation,  but  to  determine 
whether  claims  should  be  declared  valid  under 
the  treaty  of  Guadalupe  Hidalgo,  the  law  of 
nations,  and  the  laws,  usages,  and  customs  of 
the  government  from  which  the  claim  was 
derived.    (Chipman  v.  Hastings,  50  Cal.  310.) 

Jurisdiction  of  actions  concerning.  See 
ante,  1, 16. 

b.  Notice  of. 

216.  Subsequent  claimants  take  in  strict 
subordination  to  the  action  of  the  government, 
and  they  are  not  entitled  to  any  notice  of  its 
proceedings.  Whatever  interests  they  may 
possess  were  acquired  with  full  knowledge  of 
the  treaty,  and  of  the  obligations  and  powers 
of  the  new  government.  (Teschemacher  v. 
Thompson,  18  Cal.  11.) 

c.  Confirmee   is  Necessary;   Competency  of 

Grantee  to  Take. 

217.  A  confirmation  of  a  grant  of  land  made 
by  Mexico  under  the  provisions  of  the  act  of 
Congress  of  March  3,  1851,  necessarily  re- 
quires a  confirmee,  and  although  the  confir- 
mation may  inure  in  law  or  in  equity  to  the 
benefit  of  other  persons  than  the  confirmee, 
yet  the  persons  whose  claim  is  confirmed 
is  the  confirmee. 

(Schmitt  V.  Giovanari,  43  Cal.  617.) 

218.  The  board  of  land  commissioners  or 
the  Unites  States  court,  in  passing  upon  and 
confirming  a  Mexican  or  Spanish  grant  of 
land  must  necessarily  find,  not  only  that  the 
alleged  grantee  was  in  fact  the  grantee  of  the 
Mexican  or  Spanish  government,  but  also  that 
he  was  competent  to  take  the  grant.  (Semple 
V.  Hagar,  27  Cal.  163.) 

d.  Presentation  of  Claims ;  Herein  of  Perfect 

and  Imperfect  Titles. 

219.  If  a  petition  made  to  the  Mexican 
government  for  a  concession  of  land  asks  for 
a  certain  number  of  leagues,  more  or  less, 
within  boundaries  which  are  indefinite,  the 
concession  gives  only  an  inchoate  title.  (  M i  1- 
lerv.  Dale,  44CaL562.) 

220.  The  title  to  a  quantity  of  land  granted 
by  Mexico,  with  undefined  boundaries,  to  be 
located  within  designated  exterior  boundaries, 
is  imperfect  in  its  character,  and  further 
action  on  the  part  of  the  government  of  the 
United  States  is  necessary  to  attach  it  to  a 
particuUur  tract.  (Gardiner  Vc  Miller,  47  Cal. 
570.) 

Cited  90  Cal.  344. 

221.  Whatever  doubts  may  exist  as  to  the 
validity  of  the  legislation  of  Congress,  so  far 
as  it  requires  the  presentation  to  the  board  of 
claims  where  the  lands  are  held  by  perfect 
titles  acquired  under  the  former  government, 
there  can  be  none  as  to  the  validity  of  the  re- 
quirement with  respect  to  claims  where  the 
lands  are  held  by  imperfect  or  merely  equi- 
table titles.  (£strada  v.  Murphy,  19  Cal.  248.) 

222.  The  claimant  of  a  Mexican  grant, 
whose  title  is  not  perfect,  and  for  that  reason 
requires  confirmation,  does  not  acquire  a  per* 
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feci  title  except  b^  means  of  a  patent,  or  a 

survey  confirmed  in  accordance  with  the  act 

of  June  14, 1860.    (Chipley  t.  Farris,  46  Cal. 

627.) 

Cited  60  Cal.  429. 

223.  An  imperfect  grant  of  land  made  by 
the  Mexican  government  in  California  before 
its  acquisition  by  the  United  States  must 
have  been  presented  to  the  authorities  of  the 
United  States  for  confirmation  under  the  pro- 
visions of  the  act  of  Congress  to  settle  private 
land  claims  in  California.  (Taylor  v.  Escan- 
don,^OCal.  428.) 

224.  If,  at  the  date  of  the  cession  of  Califor- 
nia to  the  United  States  under  the  laws  of 
Mexico,  there  remained  any  thing  to  be  done 
by  the  Mexican  government,  in  order  to  vest 
the  grantee  of  land  in  California  with  title  to 
the  specific  land  claimed  by  him,  his  title  was 
imperfect,  and  it  was  necessary  for  him  to 
present  it  to  the  land  commissioners  for  ap- 
proval within  two  years  from  the  passage  of 
the  act  of  March  3,  1851,  under  the  penalty  of 
having  the  land  become  a  part  of  tne  public 
domain  if  he  failed  to  do  so.  (Stevenson  y. 
Bennett,  36  Cal.  424.) 

Cited  36  Cal.  145;  39  Cal.  237;  74  Cal.  462. 

225.  If  a  Mexican  or  Spanish  grant  of  land 
was  imperfect  or  inchoate  the  fee  remained  in 
the  government  until  the  confirmation  and 
final  survey  bv  the  United  States,  it  not  until 
the  issuing  of  the  patent.  Until  then  the 
grantee  heSi  only  an  equitable  title.  (Wilkins 
V.  McCue,  46  Cal.  656.) 

226.  Where  the  titles  to  lands  in  California 
were  inchoate  and  imperfect  at  the  date  of 
the  treaty  it  was  necessary  to  submit  them 
to  the  board  of  commissioners  for  confir- 
mation within  the  time  prescribed  by  the 
act  of  Congi-ess  of  March  3,  1861,  otherwise 
thev  became  forfeited;  and  from  that  time 
such  lands  were  deemed,  held,  and  considered 
as  part  of  the  public  domain  of  the  United 
Stotes.  (Minturn  y.  firower,  24  Cal.  644.) 
Cited  26  Cal.  123. 

227.  Where  land  is  held  by  an  imperfect  or 
merely  equitable  title  under  a  Mexican  coloni- 
zation grant  in  the  usual  form,  requiring  ap- 
proval of  the  departmental  assembly  and 
juridical  possession  from  the  magistrate  of 
the  vicinage,  and  beiuK  for  a  certain  quantity 
of  land  within  exterior  limits  embracing  a 
much  greater  amount,  such  grant  must  have 
been  presented  to  the  United  States  board  of 
land  commissioners  for  confirmation,  or  it 
will  be  deemed  as  abandoned,  and  be  treated 
by  the  courts  as  nonexistent,  whatever  may 
have  been  its  orij^inal  validity ;  and  the  land,  so 
fair  as  a  party  claiming  under  the  uncomfirmed 
srant  is  concerned,  will  be  re^rded  as  public 
Umd  of  the  United  States.     (Estrada  y.  Mur- 

£hy,  19  Cal.  248.) 
ited31  Cal.  437;  42  Cal.  603;  74  Cal  462. 

Presentation  of  pueblo  grants.  See  post, 
11,6. 

JDecree  on  presentation  of  pueblo  grant.  See 
post,  II,  6. 

Petition  for  confirmation  as  evidence.  See 
Evidence,  III,  8. 

Indians,  presentation  of  claim  by.  See  In- 
dians, 7,  et  seq. 


228.  Under  the  Mexican  law,  a  grantee  of 
a  tract  of  land  acquired  a  perfect  title  when 
he  was  able  to  show  therefor  a  petition,  with 
a  disefio,  an  order  of  reference,  an  informe 
by  the  proper  officer,  a  decree  of  conces- 
sion, a  titulo,  the  approval  for  the  depart- 
mental assembly,  the  order  for  survey  and 
judicial  possession,  with  the  report  of  the 
proper  officer  that  such  survey  was  made  and 
possession  given.  (Phelan  v.  Poyoreno,  74 
Cal.  448.) 

229.  A  title  to  land  derived  hj  grant  from 
the  governor  of  California  before  its  cession  to 
the  United  States  was  not  a  perfect  title  so  as 
to  excuse  its  presentation  to  the  board  of 
land  commissioners,  while  any  further  act  was 
required  on  the  part  of  the  Mexican  govern- 
ment, or  that  of  the  United  States  as  its  suc- 
cessor, in  order  to  invest  the  claimant  with 
the  entire  legal  title  to  and  absolute  possession 
of  the  specific  lands  granted.  (Stembach  v. 
Moore,  30  Cal.  498.) 

230.  Persons  whose  titles  to  lands  were  per- 
fect at  the  time  of  the  acquisition  of  California 
by  the  United  States  were  not  compelled  to 
submit  them  for  confirmation  to  the  board  of 
land  commissioners  appointed  under  the  act 
of  (Ik>ngress  of  March  3, 1851,  nor  did  they 
forfeit  their  lands  by  a  failure  to  present  them 
to  such  board  for  confirmation;  and  titles 
thus  vested  may  be  asserted  and  maintained 
like  other  perfect  titles  in  the  courts  of  Cali- 
fornia.   (Phelan  v.  Poyoreno,  74  Cal.  448.) 

231.  Mexicans  whose  titles  to  lands  by 
grant  from  Mexico  or  Spain  were  perfect  at 
the  time  of  the  acquisition  of  California  by 
the  United  States  were  not  compelled  to  sub- 
mit them  for  confirmation  to  the  board  of 
commissioners  appointed  under  the  act  of  Con- 
gress of  March  3,  1861,  nor  did  they  forfeit 
their  lands  to  the  government  by  a  failure  to 
present  their  claims  for  confirmation.  (Min> 
turn  y.  Brower,  24  Cal.  644.) 

Cited  30  Cal.  608. 

232.  The  titles  of  such  persons  to  their  lands, 
which  were  perfect  at  the  time  of  the  acquisi- 
tion of  California  by  the  United  States  re- 
mained as  valid  under  the  new  government  as 
they  were  under  the  old ;  and,  without  having 
been  presented  to  the  board  of  commissioners 
for  confirmation,  may  be  asserted  and  main- 
tained in  the  courts  of  the  country.  (Minturn 
V.  Brower.  24  Cal.  644.) 

Cited  29  (Jal.  107;  30  Cal.  507;  35  Cal.  431; 
39  Cal.  236,  237 ;  43  Cal.  622. 

233.  The  fact  that  the  grant  was  perfect  or 
that  juridical  possession  was  delivered  there- 
under does  not  take  the  case  out  of  the  opera- 
tion of  section  IS  of  the  act  of  Congress  of 
March  8,  1851,  which  applies  to  all  5lexican 
grants,  whether  perfect  or  inchoate.  The 
rights  of  the  plaintiffs  ceased  under  the  un- 
presented  grant  after  the  expiration  of  the 
two  years  specified  in  the  act,  and  they  could 
not  thereafter  maintain  any  action  to  recover 
the  land  from  one  claiming  title  thereto 
under  a  patent  from  the  United  States.  (De 
Toroy.  Kobinson,  91  Cal.  371.) 

2M.  The  holders  of  titles  to  land  in  the 
ceded  territory  which  were  perfect  at  the  date 
of  the  treaty  could,  if  they  so  elected,  present 
them  to  the  board  of  commissioners  for  con- 
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flrmation,  bat  were   not   boand   to  do  so. 
(Phelan  y.  Poyoreno,  74  Cal.  448.) 

235.  Holders  of  titles  to  lands  which  were 
perfect  at  the  date  of  the  treaty  could,  if  they 
so  elected,  submit  thetn  to  be  passed  upon  by 
the  commissioners,  but  were  not  bound  to  do 
•o.    (Minturn  v.  Brower,  24  Gal.  644.) 

Effect  of  presentation  of  perfect  grant. 
See  post,  375. 

Survey  or  juridical  poesessioQ,  when  neces- 
sary to.    See  ante,  I,  9. 

Necessity  of  segregation  and  delivery  of 
possession.    See  ante,  1, 11. 

236.  No  law  authorizes  a  forfeiture  of  any 
rights  of  property,  under  a  Mexican  grant, 
for  any  act  or  omission  on  the  part  of  the 
grantee  since  the  treaty  of  Guadaiupe  Hidal- 
go.   (Waterman  v.  Smith,  18  Oal.  373.) 

237.  No  forfeiture  accrues  of  a  title  other- 
wise good  by  failure  to  present  it  to  the 
board  of  land  commissioners.  Baldwin,  J. 
(Gregory  v.  McPherson,  13  Cal.  662.) 

23^.  A  Mexican  grant,  whether  perfect  or 
not,  which  was  not  presented  to  or  confirmed 
by  the  United  States  board  of  land  commis- 
sioners, is  forfeited  and  confers  no  title, 
althousrh  juridical  possession  was  given  there- 
under to  the  original  grantee.  (Anzar  v. 
Miller,  90  Cal.  342.) 

239.  Where  claimants  under  Spanish  or 
Mexican  grants  have  never  presented  their 
claims  for  confirmation,  unoer  the  act  of 
March  8, 1851,  such  claims  are  to  be  treated 
as  nonexistent,  and  the  land,  so  far  as  they 
are  concerned,  is  to  be  considered  as  part  of 
the  public  domain.  (Rico  v.  Spence,  21  Cal. 
504.) 

240.  The  act  of  March  3, 1851,  to  ascertain 
and  settle  private  land  claims  in  California, 
was  passed  to  enable  the  government  to  exe- 
cute its  treaty  obligations,  and  to  ascertain 
what  were  public  lands.  By  that  act  the 
government  has  announced  the  conditions 
upon  which  it  will  dincharge  its  political 
duties  to  Mexican  erantees,  and  at  the  same 
time  separate  and  distii  gaish  their  rights 
from  the  public  property.  It  has  there  re- 
quired all  claims  to  land  to  be  presented 
within  two  years  from  the  date  of  the  act,  and 
declared  in  effect  that,  if,  upon  such  presenta- 
tion, they  are  found  by  the  tribunal  estab- 
lished for  their  investigation  and  by  the 
courts  on  appeal  to  be  valid,  it  will  take  such 
action  as  will  result  in  rendering  them  per- 
fect titles.  But  it  has  also  declared,  in  effect, 
by  the  same  act,  that,  if  claims  constituting 
only  interest  in  land,  requiring  measurement 
and  segregation  from  the  public  domain,  be 
not  thus  presented,  it  will  take  no  action  for 
their  protection,  and  the  claims  will  be  con- 
sidered and  treated  as  abandoned.  Legisla- 
tion of  this  character  is  not  subject  to  any 
constitutional  objection.  (Estrada  v.  Mur- 
phy, 19  Cal.  248.) 

Cited  21  Cal.  511 ;  23  Cal.  37;  24  Cal.  669;  35 
Cal.  431,  434;  36  Cal.  145. 

241.  The  act  of  March  3,  1851,  does  not 
mean  that  whenever  a  claim  under  a  ffrant  is 
not  presented  the  land  shall  be  deemed  abso- 
lutely a  part  of  the  public  domain,  but  that 
it  shall  be  thus  treated  so  far  as  any  right  of 


the  particular  claimant  is  concerned.  Other 
parties  may  have  successfully  asserted  clainu 
to  the  same  land,  with  reference  to  whom  it 
would  be  held  as  private  property.  (Estrada 
V.  Murphy,  19  CaL  248.) 

e.  Covenant  for  Confirmation. 

242.  It  IB  no  satisfaction  of  a  covenant  for 
the  confirmation  of  a  Mexican  title  to  a  tract 
of  land  that  the  covenantee  may  obtain  the 
title  to  the  same  land  by  entry  and  purchase. 
(Smith  V.  Lawrence,  38  Cal.  25.) 

Conveyance  with  condition  as  to  oonfirma* 
tion.    See  ante,  1, 19. 

f.  Death  Pending  Proceedings;  Petition  by 
and  O>nfirmation  to  Heirs. 

243.  The  land  in  question  was  originally 
acquired  under  a  Mexican  grant  for  the  con- 
firmation of  which  proceedings  had  been 
instituted  bv  one  Burton  as  the  owner  and 
claimant.  Pending  the  proceedings  Burton 
died,  and  his  widow  and  cnildren  were  there- 
upon substituted  in  his  place,  and  the  pro- 
ceedings were  continued  in  their  names  as  his 
heirs.  The  order  of  substitution,  together 
with  the  decree  of  confirmation  and  the  pat- 
ent from  the  United  States,  described  them 
as  his  heirs  and  legal  representatives.  They 
subsequently  mortgaged  the  land  in  their  own 
names,  and  the  respondents  acquired  it  from 
the  purchaser  at  a  foreclosure  sale  under  the 
mortgage.  The  action  was  brou);ht  by  the  ad- 
ministrator of  the  estate  of  Burton  to  subject 
the  land  to  administration,  and  to  compel  the 
respondents  to  make  restitution  thereof  to  his 
estate.  It  was  alleged  in  the  complaint  that 
the  land  was  required  in  order  to  pay  certain 
claims  against  the  estate.  Held,  tnat  the  ac- 
tion could  be  maintained,  and  that  the  right 
to  maintain  it  was  not  affected  by  the  state- 
ness of  the  claims.  (McDonald  v.  Burton,  68 
Cal.  445.) 

244.  Held,  further,  that  the  patentees  from 
the  United  States  took  the  land  in  trust  for  the 
estate  of  Burton,  and  that  the  record  of  the 
proceedings  for  confirmation  was  notice  to 
the  respondents  of  the  trust.  (McDonald  v. 
Burton,  68  Cal.  445.) 

245.  On  the  trial  the  respondents  offered  in 
evidence,  as  a  bar  to  the  right  of  the  plain- 
tiff to  maintain  the  action,  certain  proceed- 
ings in  the  matter  of  the  estate  of  Burton  for 
the  sale  of  the  land  in  question.  Held,  that 
the  proceedings  were  not  a  bar.  (McDonald 
V.  Burton,  68  Cal.  445.) 

246.  The  respondents  further  offered  in 
evidence,  as  a  bar  to  the  homestead  right  of 
Maria  A.  Burton  in  the  land  in  question,  a 
judgment  in  ejectment  against  her.  The 
homestead  was  set  apart  to  her,  by  an  order 
of  the  court  made  in  the  matter  of  the  estate 
of  Burton,  subsequent  to  the  date  of  the  judg- 
ment. Held,  that  the  judgment  was  not  a 
bar.     (McDonald  v.  Burton,  68  Cal.  445.) 

247.  When  the  claimant  of  a  Mexican  grant 
dies  pending  proceedings  in  the  United  States 
courts  to  procure  a  patent,  and  his  widow  and 
heirs  are  substituted  upon  the  record,  and 
obtain  a  patent  to  them  as  widow  and  heirs  of 
the  deceased,  the  patent  so  obtained  is  held 
by  them  in  trust  as  the  property  of  the  estate 
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of  the  decedent,  and  may  be  subjected  to  the 
administration  of  his  estate ;  and  a  deed  from 
the  original  Mexican  srrantee  to  the  widow, 
execute  before  the  patent  issued,  which  was 
designed  to  confirm  title  which  had  been 
vested  in  the  decedent  through  a  deed  from 
the  agent  of  the  Mexican  grantee,  which  deed 
had  l^n  ratified  by  him  as  principal  without 
further  claim  on  his  part  to  the  property,  is 
taken  by  the  widow  in  her  representative  ca- 
pacity as  trustee  for  the  estate.  It  is  imma- 
terial whether  such  deed  was  executed  with 
or  without  consideration.  (Burton  Y.  Bur- 
ton, 79  Cal.  490.) 

248.  If  the  grantee  of  a  Mexican  ^nt  peti- 
tioned for  its  confirmation,  and  died  during 
the  pendency  of  the  proceedings,  and  his  chil- 
dren were  substituted  in  his  place,  and  the 
confirmation  was  made,  and  the  patent  issued 
to  them  as  his  heirs,  a  sale  of  the  land  made 
under  the  direction  of  the  probate  court  before 
the  patent  issues  will  confer  on  the  purchaser 
a  better  right  than  the  heirs  possess,  and  a 
court  of  equity  will  enforce  such  right  against 
the  heirs  or  a  purchaser  from  them.  (Mc- 
Cauley  v.  Harvey,  49  Oal.  497.) 

249.  If  a  Mexican  grantee  dies,  and  his  heirs 
petition  for  and  obtain  to  themselves  a  con- 
firmation of  the  ffrant,  and  the  patent  issues 
to  them,  the  legal  title  vests  in  the  heirs  and 
their  grantees,  and  does  not  inure  to  the  benefit 
of  one  who  purchases  at  a  probate  sale  made 
by  the  administrator  of  the  grantee,  so  as  to 
vest  in  him  the  legal  title.  (Hartley  v.  Brown, 
61  Cal.  466.) 

250.  If,  after  the  death  of  the  mntee  of  an 
unconfirmed  Mexican  grant,  his  heirs  petition 
for  and  obtain  a  confirmation  of  the  title  to 
them,  and  the  patent  issues  to  them,  they  be- 
come vested  with  the  legal  title,  and  if  the 
administrator  of  the  grantee  sells  the  land 
under  an  order  of  the  probate  court,  the  pat- 
entees will  prevail  in  ejectment  against  the 
purchaser  at  such  sale,  if  the  defendant  does 
not  set  up  and  establish  an  equitable  defense. 
(Hartley  v.  Brown,  51  Cal.  465.) 

Cited  68  Cal.  458. 

251.  If  the  confirmation  of  a  Mexican  grant 
of  land  is  made  to  the  children  of  the  grantee, 
they  have  the  legal  title,  and  they  and  their 
assigns  will  prevail  in  ejectment  against  one 
claiming  title  under  a  sale  made  by  the  ad- 
ministrator of  the  grantee  when  no  equitable 
defense  is  set  up.  (Hartley  v.  Brown,  46  Cal. 
201.) 

Cited  49  Cal.  606. 

Confirmation   to  administrator,  effect  of. 
8ee  post,  269. 
Purchaser  from  administrator.    See  post, 

299. 
Grants  to  heirs.    See  ante,  1, 14. 

g.  Decree  in ;  Conclusiveness  of. 

252.  Since  the  act  of  Congress  of  1860,  tak- 
ing the  approval  of  surveys  of  Mexican  grants 
from  the  executive  department  and  placing 
it  in  the  judicial,  the  final  confirmation  of  a 
grant  is  the  final  judgment  of  the  court  on  the 
question  of  location,  and  not  the  issuance  of  a 
patent.  (Mahoney  v.  Van  Winkle,  83  Cal. 
448.) 

263.  A  decree  of  the  United  States  district 


court^  confirming  a  claim  under  a  Mexican  or 
Spanish  grant,  which  has  become  final  by  the 
refusal  of  the  government  to  prosecute  an  ap- 
peal therefrom,  and  by  stipulation  of  the  dis- 
trict attorney,  settles  forever  the  question  of 
the  validity  of  the  grant.  (Mahoney  v.  Van 
Winkle,  21  Cal.  652.) 

254.  In  ejectment  on  a  Mexican  grant'the 
decree  of  the  land  commission  confirming  it, 
rendered  final  by  the  withdrawal  on  the  part 
of  the  United  States  of  any  appeal  therefrom, 
and  an  order  of  the  district  court  permitting 
the  claimant  to  proceed  thereon  as  on  final 
decree,  are  conclusive  evidence  of  the  validity 
of  the  grant,  of  its  recognition  by  the  United 
States,  and  also  of  the  location  of  the  specific 
quantity  granted,  the  decree  in  the  case 
confining  the  claim  under  the  grant  to  a 
particular  tract,  describing  it  with  specific 
boundaries.  (Natoma  Water  and  Min.  Co.  v. 
Clarkin,  14  Cal.  644.) 
Cited  22  Cal.  Ill ;  33  Cal.  456. 

265.  Such  a  decree  and  order,  in  connection 
with  the  grant,  are  as  conclusive  as  to  the  title 
of  plaintiffs  as  a  patent,  provided  the  premises 
are  within  the  aesi^nated  boundaries.  (Na- 
toma Water  and  Mm.  Co.  v.  Clarkin,  14  Cal. 
544.) 

266.  A  patent  could  have  no  greater  effect 
upon  the  title;  the  patent  would  save  the  par- 
ties the  necessity  of  proving  any  thing  beyond 
it,  and  limit  the  evidence  m  the  case  to  mat- 
ters arising  upon  mesne  conveyances  under 
the  original  grantee,  but  so  far  as  the  title  is 
concerned — the  boundaries  of  the  land  being 
given — ^its  segregation,  in  other  words,  from 
the  public  domain  being  made  by  the  decree 
itself,  nothing  further  could  oe  required. 
(Natoma  Water  and  Min.  Co.  v.  Clarkin,  14 
Cal.  644.) 

257.  It  is  no  objection  to  the  admission  of  a 
Mexican  grant  in  evidence  after  its  final  con- 
firmation, that  there  is  no  evidence  that  the 
grantee,  previous  to  the  issuance  of  the  grant, 
ever  presented  a  petition  to  the  governor  ex- 
pressing his  name,  country,  and  religion,  and 
the  number  of  his  family,  or  that  the  grant 
ever  received  the  approval  of  the  departmen- 
tal assembly,  or  that  the  grant,  or  any  pro- 
ceedings in  reference  to  it,  were  ever  reported 
to  the  supreme  government  of  Mexico.  (Soto 
V.  Kroder,  19  Cal.  87.) 

268.  United  States  v.  Cambusen,  20  How. 
69,  does  not  so  hold ;  and,  if  it  does,  still  the 
objection  that  the  grantee  never  presented 
the  petition  would  be  available  only  against 
the  confirmation  of  the  grant.  After  such  con- 
firmation has  become  final  it  is  too  late  to 
press  the  objection.  (Soto  v.  Kroder,  19  Cal. 
87.) 

259.  A  decree  of  the  board  of  land  commis- 
sioners or  of  a  court  of  the  United  States,  con- 
firming a  Mexican  or  Spanish  grant  of  land, 
cannot  be  attacked  in  another  action  on  the 
ground  that  the  grantee  was  not  competent 
to  take  the  grant,  by  reason  of  having  received 
a  grant  of  more  than  eleven  square  leagues  of 
land  before  he  obtained  the  grant  confirmed. 
(Semple  v.  Hagar,  27  Cal.  163.) 

Cited  29  Cal.  311,  312;   86  Cal.  143j  40  Cal. 
668;  70  Cal.  281. 

260.  A  confirmation  of  a  portion  of  a  Mezi- 
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can  grant  to  a  pnrchaser  of  such  portion  from 
the  ^prantee  does  not  have  the  enect  of  con- 
firming to  the  grantee  and  pnrchasers  from 
him  the  entire  grant.  (Brown  v.  Brackett, 
45  Cal.  167.) 

261.  Where  the  decree  of  confirmation  spe- 
cifically describes  the  lands  by  the  same  nat- 
ural boundaries  as  those  designated  in  the  act 
of  juridical  possession,  it  becomes  a  final  de- 
termination Dy  the  United  States  that  these 
boundaries  were  the  exterior  limits  of  the 
ffrant,  and  that  the  lands  outside  of  those 
umits  were,  so  far  as  the  claimants  were  con- 
cerned, public  lands,  and  at  no  time  thereafter 
are  such  lands  sub  judice.  (Foss  v.  Hinkell, 
91  Cal.  194.) 

262.  The  decree  of  confirmation  is  a  finality 
as  to  the  boundaries  which  it  specifies ;  and 
though  a  subsequent  survey  is  necessary  to 
delineate  the  natural  boundaries  upon  the 
surface  of  the  earth  with  relation  to  the  sec- 
tional lines  of  the  government  surveys  before 
the  patent  can  issue,  the  issuance  of  the  patent 
is  the  authentic  record  that  those  lines  thus 
delineated  were  the  correct  boundaries  of  the 
grant  as  made  bv  the  Mexican  government. 
cFoss  V.  Hinkell,' 91  Cal.  194.) 

263.  So  long  as  a  grant  of  land  made  by 
Mexico  in  California  was  imperfect  or  incho- 
ate, the  right  to  determine  the  validit}[  of  the 
grant  and  give  it  precise  location  remained  in 
the  Mexican  government  until  California  was 
transferred  to  the  United  States,  and  with 
that  event  this  right  passed  to  the  United 
States,  and  when  this  right  is  exercised  by 
the  United  States  the  grantee  is  bound  by  its 
decision,  and  cannot  demand  more  or  other 
land  than  that  allotted  to  him.  (De  Arguello 
v.  Greer,  26  Cal.  615.) 

264.  In  an  action  of  ejectment — the  plaintiff 
deraigning  title  under  a  patent  issued  for  a 
confirmed  Mexican  grants — the  defense  was 
that  the  land  in  controversy  was  not  included 
in  the  x>etition  of  the  claimant  to  the  land 
commissioners.  Held,  that  the  commissioners 
and  the  courts  which  affirmed  their  decree 
had  jurisdiction  to  determine  what  land  was 
included  in  the  claim,  and  that  the  decree  of 
confirmation  and  the  patent  issued  in  pursu- 
ance thereof  was  conclusive  upon  this  point. 
(Steinback  v.  Perkins,  58  Cal.  86.) 

265.  If  a  decree  confirming  a  Mexican  grant 
of  land  confirms  it  by  metes  and  bounds,  sub- 
ject to  *'  deductions  ''  of  certain  ranchos 
(naming  them)  within  the  exterior  bounds  of 
the  confirmed  grant,  and  then  provides  that 
the  excepted  ranchos  are  excluded  from  the 
confirmation,  the  confirmation  extends  only 
to  such  lands  as  are  not  included  within  the 
excepted  ranchos.  (City  of  San  Jose  v.  Uri- 
dias,37Cal.  339.) 

266.  The  legal  title  to  a  Mexican  or  Spanish 
grant  of  land  vests  in  the  confirmees  and 
their  assigns.  (Hartley  v.  Brown,  46  Cal. 
201.) 

267.  The  decision  of  the  United  States  board 
of  land  commissioners  confirming  the  title  of 
defendants  to  the  land  only  amounts  to  an 
acknowledgment  on  the  part  of  the  govern- 
ment that  it  has  no  claim  thereto,  and  in  no 
wav  affects  the  title  as  between  the  parties, 
(lifown  V.  Covillaud,  6  Cal.  566.) 


268.  A  confirmation  may  make  good  a  void- 
able or  defeasible  estate,  hut  cannot  operate 
upon  or  aid  an  estate  which  ia  void  in  law. 
(firanham  v.  Mayor  and  Common  Council  of 
San  Joee,  24  Cal.  585.) 

269.  A  judgment  of  the  board  of  land  com- 
missioners, or  of  the  district  court  of  the 
United  States,  that  the  claim  of  the  petitioner 
to  a  Mexican  or  Spanish  grant  is  valid,  and 
that  the  same  be  confirm^,  vesta  in  the  pe- 
titioner the  legal  title,  notwithstanding  he 
petitioned  as  administrator  with  the  will 
annexed  of  the  estate  of  the  grantee,  by  which 
^ill  the  land  was  devised  to  several  different 
persons,  himself  among  the  number,  and 
stated  the  contents  of  the  will  in  his  petition, 
and  prayed  that  the  land  might  be  confirmed 
to  the  parties  entitled  thereto,  and  notwith- 
standing his  appointment  as  administrator 
was  void.  (O'Connell  v.  Dougherty,  32  CaL 
458.) 

Cited  46  Cal.  204;  51  Cal.  467,  468;  57  CaL 
512. 

270.  In  such  case  the  devisees  under  the 
will,  other  than  the  petitioner,  have  an  equi- 
table title,  and  the  confirmee  holds  the  legal 
title  as  trustee  for  the  benefit  of  the  devisees. 
(O'Connell  V.  Dougherty,  32  Cal.  458.) 

271.  A  final  decree  of  the  United  States 
courts,  confirming  a  Mexican  grant,  estab- 
lishes conclusively  the  legal  title  of  the  grantee 
to  the  premises  at  the  date  of  the  presentation 
of  his  petition  to  tha  land  oomniission.  And 
where  the  confirmee  claims  in  his  petition  as 
successor  in  interest  of  the  original  grantee  of 
the  Mexican  government  by  virtue  of  mesne 
conveyances  from  him,  the  decree  is  equally 
conclusive  of  the  validity  of  his  derivative 
title  as  of  that  of  the  original  grantee.  (Clark 
V.  Lockwood,  21  Cal.  220.) 

Cited  26  Cal.  124 ;  30  Cal.  807 ;  32  Cal.  463. 

272.  The  confirmation  under  the  act  oper- 
ates to  the  benefit  of  the  confirmee  and 
parties  claiming  under  him,  so  far  as  tbe  legal 
title  to  the  premises  is  concerned.  It  estab- 
lishes the  leeal  title  in  the  confirmee,  and  this 
must  control  in  the  action  of  ejectment.  (Es- 
trada V.  Murphy,  19  Cal.  248.) 

Cited  21  Cal.  221 ;  26  Cal.  124 ;  34  Cal.  463 ;  39 
Cal.  246;  43  Cal.  622;  46  Cal.  204;  51  Cal. 
467;  12Nev.ll4. 

273.  A  decree  of  a  court  of  the  United  Stotes 
confirming  a  Mexican  grant  to  one  who  had 
purchased  from  the  original  grantee,  and 
which  declared  that  the  confirmation  should 
be  without  prejudice  to  the  legal  representa- 
tives of  the  original  grantee,  and  should  inure 
to  the  benefit  of  any  person  who  owned  the 
land  by  any  title  derived  from  the  original 

g*antee,  gives  a  perfect  title  to  a  purchaser 
om  the  confirmee,  who  bought  from  him 
before  he  presented  his  petition  for  a  con- 
firmation to  the  commissioners  appointed 
under  the  act  of  Congress  of  March  3, 1851,  as 
against  one  who  bought  from  him  after  the 
confirmation.  (Schmitt  v.  Giovanari,  43  Cal. 
617.) 
Cited  46  Cal.  204;  51  Cal.  467 ;  52  Cal.  552. 

274.  Under  the  act  of  Congress  of  June  14, 
1860,  the  confirmation  of  a  survey  is  a  judicial 
act,  and  the  decree  of  confirmation  has  the 
force  of  res  adjudicata  against  all  persons, 
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"Whether  they  intervened  or  not.    (Yates  v. 
Smith,  88  Oat.  60.) 

275.  A  decree  of  confirmation  of  a  grant  by 
the  United  States  laud  commission  and  the 
United  States  district  court  cannot  be  im- 
peached in  an  action  of  ejectment  between  a 
party  claiming  under  the  grant  and  a  third 
party.    (Rose  y.  Dayis,  11  Oal.  133.) 

276.  The  confirmation  of  a  claim,  whether 
made  to  corporate  authorities  or  to  individ- 
uals, can  only  be  for  the  benefit  of  the  claim- 
ants or  parties  deriving  title  throush  them. 
It  cannot  inure  to  the  benefit  of  parties 
holding  adversely  to  the  title  confirmed,  as 
there  exists  no  privity  of  estate  between  them 
and  the  confirmee.  (Leese  v.  Clark,  18  Cal. 
535.) 

277.  The  jud^ent  of  the  board  of  com- 
missioners appomted  by  the  United  States  to 
inquire  into  the  validity  of  titles  acquired 
from  Mexico,  or  of  the  courts  of  the  united 
States  on  appeal,  afiSrming  a  title  derived 
from  Mexico,  when  final,  is  conclusive  upon 
the  government  and  upon  all  persons  claim- 
ing under  the  government  by  title  subsequent. 
(Ward  v.  Mulford,  32  Oal.  365.) 

Cited  37  Cal.  iSb;  76  Oal.  402;  85  Oal.  466, 
468,483. 

278.  The  decree  of  the  United  Stotes  dis- 
trict court  recognizing  a  grant  and  afiirming 
its  validity,  having  become  final  by  the  refusal 
of  the  United  States,  through  their  counsel,  to 
prosecute  any  appeal  therefrom,  is  conclusive 
as  to  the  validity  of  the  grant  upon  the  United 
estates,  and  all  parties  claiming  under  them 
by  title  subsequent.  (Soto  v.  Kroder,  19  Oal. 
87.) 

279.  Under  the  act  of  Congress  of  March  3, 
1851,  for  the  ascertainment  and  settlement  of 
private  land  grants  in  California,  the  final  de- 
cree of  the  board  of  land  oommissioners  or  of 
the  United  States  district  or  supreme  court, 
confirming  a  Mexican  grant,  or  any  patent 
issued  therefor,  is  conclusive  only  between 
the  United  States  and  the  claimant,  and  does 
not  affect  the  interests  of  third  persons  whose 
title  accrued  before  the  duty  of  the  govern- 
ment and  its  rights  under  the  treaty  with 
Mexico  attached.  (Hale  v.  Akers,  69  Oal. 
160.) 

Cited  74  Oal.  452. 

280.  The  fact  that  land  claimed  under  a 
Mexican  grant  has  been  confirmed  to  A,  who 
presented  his  claim  under  the  grant,  and  that 
therefore  such  land  is  private  land  as  to  A, 
does  not  make  the  lana  private  land  as  to  B, 
who  claims  under  the  grant,  but  never  pre- 
sented his  claim  to  the  land  commissioners  for 
confirmation.  As  to  him,  the  land  is  public 
Und.    (Estrada  v.  Murphy,  19  Oal.  248.) 

281.  Semble,  from  the  case  of  Castro  v. 
Hendricks,  23  How.  441,  and  other  cases  in 
the  supreme  court  of  the  United  States,  that 
the  mere  fact  that  a  particular  person  obtained 
a  patent  from  the  government  was  not  con- 
clusive of  his  exclusive  right;  but  that  it 
might  be  shown,  in  a  proper  proceeding,  that 
others  were  interested  or  had  the  better  right. 
(Estrada  v.  Murphy,  19  Oal.  248.) 

282.  Although  the  state  courts  may  adjudi- 
cate rights  claimed  under  an  inchoate  Mexi- 


can grantj  yet  if  such  adjudication  be  adverse 
to  the  claimant,  the  judgment  will  not  con- 
clude him  from  asserting  his  rights  in  a  new 
action  if,  when  his  claim  is  confirmed  and 
patented,  the  land  formerly  in  litigation  is 
within  the  calls  of  his  patent.  (Amesti  v. 
Castro,  49  Cal.  325.) 

283.  The  claimant  of  an  inchoate  Mexican 
grant  who  has  commenced  proceedings  to 
have  the  grant  oonfi^pied  by  the  United  States 
courts  has  not  the  same  title,  within  the 
meaning  of  the  above  rule,  that  he  has  after 
the  grant  has  been  confirmed,  surveyed,  and 
patented,  and  is  not  therefore  estopped,  after 
the  patent  issues,  by  iudgment  in  ejectment 
rendered  against  him  before  the  confirmation, 
survey,  and  issuance  of  the  patent.  (Amesti 
V.  Castro,  49  Cal.  325.) 

Description  in.    See  ante,  39,  40. 

Confirmation  of  overlapping  grants.  See 
ante,  1, 13. 

Judgment  is  evidence  of  confirmation.  See 
post,  1,  23,  k. 

Judgment  directing  survey  as  location  and 
segregation.    See  ante,  62,  et  eeq^. 

Confirmee  of  grant  may  maintain  ejectment. 
See  ante,  136. 

Decree  or  survey,  which  controls.  See 
post,  I,  24. 

Decree  of  United  States  supreme  court  con- 
firming, duty  of  state  court  to  follow.  See 
Stare  Decisis,  5. 

h.  Rejection  of  Grant  or  Exclusion  of  Lands. 

284.  If  a  Mexican  grant  of  land  is  rejected, 
from  the  time  of  its  rejection  the  land  be- 
comes a  part  of  the  public  domain  of  the 
United  States,  and  open  to  pre-emption. 
(Page  V.  Fowler,  37  Cal.  100.) 

Cited  56  Cal.  296. 

285.  By  section  13  of  the  act  of  Congpress  of 
March  3,  1851,  establishing  the  board  of  land 
commissioners  for  the  adjudicating  of  private 
land  claims  in  the  state  of  California,  the 
final  rejection  of  a  claim  operates  (proprio 
vigors)  to  restore  the  land  included  therein  to 
the  mass  of  the  public  domain,  without  fur- 
ther action  by  the  land  department  of  the 
government,  and  the  same  becomes  subject  at 
once  to  location  or  appropriation  in  any  man- 
ner provided  by  law.  (Rush  v.  Casey,  39  Cal. 
339.) 

Cited  39  Cal.  368. 

286.  The  final  rejection  of  a  Mexican  land 
claim  under  the  provisions  of  the  act  of  Con- 
gress of  the  3d  of  March,  1851,  operates  proprio 
vigors  to  restore  the  land  to  tne  mass  of  the 
public  domain.  (McGary  v.  Hastings,  39  Cal. 
360.) 

287.  A  Mexican  grant  was  confirmed  by  the 
United  States,  excepting  certain  tracts  in- 
cluded within  its  exterior  boundaries,  granted 
to  private  claimants.  Land  claimed  as  part 
of  a  tract  thus  excepted  was  excluded  by  an 
ofiicial  survey  of  the  tract.  Held,  that  the 
land  thus  excluded  is  a  portion  of  the  land 
confirmed  in  the  larger  grant.  (City  of  San 
Jose  v.  Trimble,  41  Cal.  536.) 

288.  When  the  court  finally  confirms  the 
survey  of  a  Mexican  grant  of  a  specific  quan- 
tity of  land  to  be  selected  within  the  exterior 
limits  of  a  larger  quantity,  the  land  within 
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such  exterior  limits  not  iocluded  in  the  sar- 
yey  becomes  pablic  land,  subject  topre-emp- 
tion  and  sale.    (Mahoney  y*  Van  Winkle,  33 
Gal.  448.) 
Cited  60  Cal.  546. 

i.  Possession  Pending  Appeal* 

289.  If  a  grant  has  been  confirmed,  and  a 
survey  of  the  quantity  confirmed  has  been 
made  by  which  it  has  been  located  within  the 
exterior  boundaries  of  the  larger  tract  men- 
tioned in  the  grant,  and  an  appeal  has  been 
taken  from  an  order  confirming  the  survey,  the 
grantee  or  his  assignee  is  entitled  to  the  pos- 
session of  all  the  land  within  the  exterior 
boundaries  of  the  grant  until  the  final  deter- 
mination of  the  appeal.  (Thornton  v.  Ma- 
honey, 24  Cal.  569.) 

Effect  of  appeal  on  judgment.  See  post,  I, 
23,  k. 

Patent  issued  pending  appeal.  See  post, 
390. 

Judgment  affirming  not  evidence  pending 
appeal.    See  Appeals,  1683. 

Decree  approving  survey,  bond  on  appeal. 
See  Appeals,  3381. 

j.  Confirmee  as  Trustee. 

290.  If  the  confirmee  in  presenting  his  claim 
acted  as  agent,  or  trustee,  or  guardian,  or  in 
any  other  fiduciary  capacity,  a  court  of  equity, 
upon  a  proper  proceeaing,  will  compel  a  trans- 
fer of  the  legal  title  to  the  principal,  cestui 
c^ue  trust,  ward,  or  other  paity  equitably  en- 
titled to  the  same,  or  subject  it  to  the  proper 
trusts  in  the  confirmee's  hands.  It  matters 
not  whether  the  presentation  were  made  by 
the  confirmee  in  his  own  name  in  good  faith, 
or  with  intent  to  defraud  the  actual  owner 
of  the  claim,  a  court  of  equity  will  control 
the  legal  title  in  his  hands  so  as  to  protect 
the  just  rights  of  others.  But  in  ejectment  the 
legal  title  must  control.  (Estrada  v.  Murphy, 
19  Cal.  248.) 

Cited  30  Cal.  307;  31  Cal.  437,  438;  32  Cal. 
462,  463. 

291.  If  Mexican  grant  is  confirmed  to  wrong 
person,  and  a  patent  of  the  United  States  for 
the  same  issued  to  a  person  who  did  not  own, 
or  claim  to  own,  the  grant,  and  had  no  right 
to  the  patent,  the  patentee  will  be  deemed  to 
hold  the  legal  title  in  trust  for  the  real  parties 
in  interest.  (Salmon  v.  Symonds,  30  CaJ. 
801.) 

Cited  32  Cal.  462;  33  Cal.  263. 

292.  The  law  in  such  cases  raises  a  trust  in 
favor  of  the  party  to  whom  the  grant  was 
made,  or  his  successor  in  interest,  whether 
the  patent  was  taken  in  the  name  of  the 
wrong  party  as  a  matter  of  convenience,  or 
for  any  other  reason.  (Salmon  v.  Symonds, 
80  Cal.  301.) 

293.  If  one  who  has  a  grant  of  land  from 
the  government  of  Mexico  dies  intestate,  and 
then  a  person,  mistakenly  believing  himself 
the  heir,  sells  a  part  of  the  land  to  another, 
who  afterwards,  under  the  belief  that  he  has 
acquired  a  good  title,  and  without  any  fraud, 
obtains  a  confirmation  of  the  grant  and  a 
patent  from  the  United  States,  the  patent 
does  not  deprive  the  heirs  at  law  of  their  in- 
terest in  the  property,  but  the  patentee  holds 


the  legal  title  in  trust   for  the  true  heia. 

(Wilson  V.  Castro,  31  Cal.  420.) 

Cited  33  Cal.  263;  42  Cal.  603;  43  CaL  622. 

294.  If,  after  the  death  of  a  person  owning 
land  granted  him  by  the  Mexican  govern- 
ment, one  mistakenly  believing  himself  the 
heir  obtains  a  confirmation  of  the  grant  to 
him,  and  a  patent  therefor,  without  any  fraud, 
the  patentee  holds  the  legal  title  thus  ob- 
tain^ in  trust  for  the  true  heir.  (Wilson  v. 
Castro,  31  Cal.  420.) 

295.  It  matters  not  in  such  caaee  whether 
the  respective  patentees  acted  in  ^ood  faith 
and  did  not  know  that  they  occupied  to  the 
heirs  at  law  the  relation  of  trustees  in  eqait]^, 
for  the  trust  arises  as  matter  of  law,  and  is 
a  constructive  trust.  (Wilson  v.  Castro,  31 
Cal.  420.) 

Cited  70  Cal.  313. 

296.  The  respective  patentees  in  such  cases 
are  presumed,  as  a  matter  of  law,  to  have  no- 
tice of  the  rights  of  the  true  heirs,  and  that 
they  hold  the  legal  title  of  the  land  in  trust 
for  them.    (Wilson  v.  Castro,  31  Cal.  420.) 

297.  The  fact  that  the  tme  heirs  in  such 
case  had  notice  of  the  proceedings  taken  by 
the  respective  patentees  to  obtain  confirma- 
tions of^  the  grant  and  patents  for  the  same 
from  the  United  States,  out  did  not  intervene 
to  protect  their  rights,  does  not  destroy  the 
trust.    (Wilson  v.  Castro,  31  Cal.  420.) 

298.  The  fact  that  the  true  heirs  in  such 
case  were  silent  during  the  proceedings  for 
confirmation  and  obtaining  patents,  does  not 
estop  them  from  asserting  their  equitable 
right  to  the  land  and  enforcing  the  trust 
(WUson  V.  Castro,  31  Cal.  420.) 

299.  The  title  which  passes  to  the  confirmee 
and  patentee  of  a  Mexican  grant,  when  such 
confirmee  and  patentee  is  not  the  grantee, 
does  not  inure  to  the  benefit  of  a  purchaser 
at  a  sale  made  by  an  administrator  of  the 
grantee,  so  as  to  vest  in  him  the  legal  title. 
(Hartley  v.  Brown,  46  Cal.  201.) 

300.  One  who  bought  land  included  in  a 
Mexican  grant  before  the  presentation  of  a 
petition  for  its  confirmation  became  entitled 
to  have  a  confirmation  of  his  claim,  but  if 
he  neglected  to  apply  for  the  same,  and  suf- 
fered his  grantor  to  present  a  petition  and 
have  a  confirmation  made  to  such  grantor, 
he  must,  in  order  to  obtain  the  benefit  of  the 
confirmation,  so  far  as  the  legal  title  is  con- 
cerned, rely  on  the  estoppel  springing  from 
his  vendor's  deed,  unless  there  is  a  clause  in 
the  decree  of  confirmation  giving  him  the 
benefit  of  the  same.  (Schmitt  v.  Giovanari, 
43  Cal.  617.) 

Cited  59  Cal.  531. 

301.  Where  the  parties  each  claimed  the 
same  premises  under  independent  Mexican 
grants,  and  the  defendant,  with  knowled^  of 
the  plaintiff's  claim,  proceeded  to  obtain  a 
confirmation  of  his  claim  and  a  patent  there- 
for, held,  that  no  equities  could  arise  in  favor 
of  the  plaintiff,  ana  against  defendant,  from 
the  latter's  knowledge  of  the  adverse  claim, 
nor  was  he,  by  reason  of  this  knowledge, 
affected  with  notice  of  any  equitable  rights  of 
the  plaintiff.  (Rico  v.  Spence,  21  Cal.  504.) 
Cited  80  Cal.  307 ;  39  Cal.  246. 
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302.  The  land  in  controversy  was  included 
within  the  limits  of  two  oonnicting  Mexican 
grants^  whicti  had  been  respectively  made  to 
one  Pico  and  to  the  defendant  Warner.  In 
1862  Pico  executed  to  Warner  a  power  of  attor- 
ney, authorizing  him  to  dispose  of  the  land. 
Suoeequently  Warner  presented  both  of  the 
grants  for  confirmation  to  the  board  of  land 
commissioners  appointed  under  the  act  of 
March  3,  1851,  who  confirmed  the  graut  to 
him,  and  rejected  the  one  to  Pico.  The  de- 
cision of  the  board  of  land  commissioners  was 
afiirmed  by  the  United  States  district  court, 
and  thereafter  a  patent  was  issued  to  Warner 
in  pursuance  of  the  confirmation.  The  rejec- 
tion of  the  grant  to  Pico  was  not  occasioned 
by  any  fault  of  Warner.  Held,  that  upon  the 
rejection  of  the  grant  to  Pico,  Warner  ceased 
to  be  a  trustee  for  him,  and  took  the  land  dis- 
charged of  any  trust  in  his  favor.  (Pico  v. 
Warner,  73  Cal.  17.) 

303.  Fraud  in  extending  the  boundaries  of 
a  Mexican  grant  so  as  to  include  land  in 
another  Mexican  grant  claimed  by  third  par^ 
ties,  which  had  become  part  of  the  public  land 
of  the  United  States  because  of  the  failure  of 
the  claimants  to  present  it  for  confirmation 
under  the  act  of  Consress  of  March  3, 1851,  is 
fraud  against  the  United  States  alone,  and 
the  parties  claiming  under  the  forfeited  grant 
cannot  charge  the  patentees  of  the  land  so 
fraudulently  surveyed  and  included  in  the 
patent  as  tneir  trustees.  (Be  Tore  v.  Robin- 
son, 91  Gal.  371.) 

Cited  92  Gal.  382. 

304.  In  an  action  to  enforce  a  trust  against 
the  holder  of  a  le^al  title  under  a  confirmed 
and  patented  Mexican  grant,  where  the  risht 
of  the  |)laintiff  depends  upon  the  equitable 
ownership  of  one  oi  three  contiguous  tracts, 
the  title  to  which  had  not  been  separately 
confirmed  or  patented,  a  complaint  alleging 
that  juridical  possession  of  the  three  tracts 
had  been  given  to  plaintiff's  predecessor  in 
interest,  that  their  exterior  boundaries  con- 
tained more  than  seventeen  leagues,  that  two 
of  the  tracts,  containing  sixteen  leagues,  were 
sold  and  confirmed  to  the  assignee  by  the  land 
commissioners,  and  that  the  United  States 
survey  and  patent  thereof  were  fraudulently 
made  to  embrace  more  than  seventeen  leagues, 
but  failing  to  allege  that  the  boundaries  of 
the  two  tracts  as  surveyed  and  patented  em- 
braced any  part  of  the  third  tract,  fails  to 
state  a  cause  of  action.  (De  Toro  v.  Hobin- 
son,9lGal.  371.) 

305.  The  complaint  in  such  action  shows  no 
equity  for  the  enforcement  of  any  trust,  since 
it  allies  that  the  Mexican  grant  under  which 
the  pmin tiffs  claim  their  equity  was  never 
presented  for  confirmation  to  the  land  com- 
mission appointed  under  the  act  of  Congress 
of  March  3, 1851,  section  Id  of  which  provides 
that  all  such  lands,  the  claim  to  which  shall 
not  have  been  presented  to  the  commissioners 
within  two  years  after  the  date  of  the  act, 
shall  be  deemed  public  land  of  the  United 
States.    (Be  Toro  v.  Robinson,  91  Cal.  371.) 

806.  One  who  was  a  purchaser  from  Vallejo. 

and  in  possession  of  a  portion  of  the  '*  Susool 

rancho"  prior  to  the  rejection  of  Vallejo's 

claim  to  the  same,  and  who  refused  to  join 
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with  coterminous  purchasers  in  an  application 
to  obtain  a  patent  under  said  act,  and  made 
no  effort  to  avail  himself  of  the  privilege 
granted  by  said  act,  cannot,  in  ejectment 
brought  against  him  by  such  coterminous 
proprietors,  who  had  obtained  a  patent  for 
the  land  he  had  thus  purchased  as  an  equi- 
table defense,  convert  the  plaintiffs  into  trus- 
tees holding  the  legal  title  for  his  benefit,  and 
compel  them  to  convey  to  him.  (Sheehey  v. 
True,  45  Cal.  236.) 

Confirmee  as  trustee.    See  ante,  244^  270. 

k.  Evidence  of. 

307.  The  judgment  of  the  board  of  land 
commissioners,  the  tribunal  of  original  juris- 
diction, is  sufficient  evidence  of  confirmation, 
unless  the  judgment  be  reversed,  or  its  opera- 
tion suspended  by  an  appeal  which  is  still 
pending.  (Sanders  v.  Whitesides,  10  Cal.  88.) 
Cited  28  Cal.  91. 

24,  Sunre/  of. 

308.  Where,  by  the  decree  of  a  court  of  the 
United  States,  a  specific  quantity  of  land  is 
confirmed  to  a  grantee,  from  the  Mexican 
nation,  or  to  his  assignee,  to  be  selected  and 
surveyed  within  the  exterior  boundaries  of  a 
larger  tract,  the  confirmee,  by  virtue  of  the 
grant  and  the  confirmation,  is  entitled,  until- 
a  final  survey,  to  recover  possession  of  any 
portion  of  the  land  embraced  within  the  ex- 
terior boundaries  of  the  larger  tract,  except 
as  against  a  person  holding  title  from  or  the 
right  of  possession  under  the  government. 
(Carpentier  v.  Thirston,  24  Cal.  268.) 

Cited  83  Cal.  108. 

309.  The  system  of  locating,  bv  final  survey, 
Mexican  ana  Spanish  grants  oi  land  in  Cali- 
fornia, under  the  act  of  Congress  of  March 
3, 1851,  was  essentially  modified  by  the  act  of 
Ciongress  of  June  14,  }860.  (Ireadway  y. 
Semple,  28  Cal.  652.) 

310.  The  act  of  Congress,  approved  June  2, 
1862,  entitled  ''An  act  for  the  survey  of 
grants  or  claims  of  lands,''  does  not  maice  a 
survey,  which  has  been  approved  by  the  sur- 
veyor general,  of  a  Spanish  or  Mexican  grant 
of  land,  prima  facie  evidence  of  title.  (Mc- 
Garrahan  v.  Maxwell,  28  Cal.  75.) 

311.  The  act  of  Congress  approved  June  2, 
1862,  entitled  **An  act  for  the  survey  of 
grants  or  claims  of  lands,"  did  not  repeal  by 
implication  the  act  of  1860,  nor  did  it  make 
any  change  in  the  law  regulating  the  survey 
of  land  in  California  derived  from  the  Spanish 
or  Mexican  governments,  except  in  requiring 
the  survey  to  be  made  on  the  application  of 
the  claimant  on  his  paying  the  expense  of 
survey.  (McGarrahan  v.  Maxwell,  28  Cal. 
75.) 

312.  The  proceedings  of  the  district  court  of 
the  United  States  under  the  act  of  Con^^ress 
of  June  14,  1860,  relative  to  surveys  of  Mexi- 
can grants  of  land,  are  of  a  judicial  nature. 
(Semple  v.  AVare,  42  Cal.  621.) 

Cited  48  Cal.  408. 

313.  There  is  no  obligation  resting  upon  the 
claimant  of  land  under  a  Mexican  grant,  or 
upon  the  United  States  surveyor  general,  to 
give  notice  of  the  official  survey  directed  by 
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the  final  decree  of  confirmation,  to  any  one, 
and  it  is  of  no  consequence  how  secretly  or 
how  openly  the  survey  is  made.  (Biddle  Boggs 
y.  Merced  Min.  Co.,  14  Cal.  279.) 

314.  A  survey  of  a  confirmed  Mexican  or 
Spanish  grant  of  land,  which  has  been  ap- 
proved by  the  surveyor  general,  without  the 
publication  of  the  notice  required  by  the  act 
of  1860,  is  of  no  effect  as  evidence.  (McGar- 
rahan  v.  Maxwell,  28  Gal.  75.) 

815.  If  the  final  confirmation  of  a  Mexican 
grant  was  made  by  the  board  of  United  States 
land  commissioners,  and  not  by  the  district 
court,  the  district  court  had  no  jurisdiction, 
under  the  act  of  Congress  of  June  14,  1860,  to 
adjudicate  on  the  survey,  unless  the  survey 
had  been  returned  into  court  and  remained 
pending  there  at  the  time  of  the  passage  of 
the  act.    (Morris  v.  De  Cells,  51  Cat.  56.) 

316.  The  right  of  survey  passed  with  other 

Sublic  rights  to  the  government  of  the  United 
tates,  and  is  to  be  exercised  in  pursuance  of 
its  policjr,  and  in  conformity  with  its  laws ; 
that  by  its  legislation  the  subject  of  surveys 
is  intrusted  to  the  executive  department ;  that 
the  location  of  confirmed  grants  when  the 
quantitjr  granted  is  without  specific  bound- 
aries, lyine  within  a  larger  tract,  rests  exclu- 
sively witn  such  department,  and  cannot  be 
reviewed  or  corrected  by  the  judiciary,  but  is 
binding  and  conclusive  upon  it  in  actions  of 
ejectment,  except  only  when  the  patent  issued 
thereon  conflicts  with  prior  ri^ts  of  third 
parties,  and  then  its  inconclusiveness  is  main- 
tained only  so  far  as  may  be  necessary  for  the 
protection  of  such  prior  rights.  (Waterman 
V.  Smith,  13  Cal.  373.) 

Cited  14  Cal.  862;  16  Cal.  124;  18  Cal.  202; 
24  Cal.  580,  669 ;  38  Cal.  66,  67 ;  disapproved 
20  Cal.  228, 229. 

Right  and  power  of  survey.  See  ante,  169, 
170. 

317.  A  judgment  of  the  supreme  court  of 
the  United  States  affirming  an  order  directing 
a  survey  of  a  Mexican  grant  to  be  made  ac- 
cording to  a  survey  and  plat  on  file  makes 
the  survey  and  plat  referred  to  a  part  of  the 
judgment  by  adoption.  (Mahoney  v.  Van 
Winkle,  33  (3al.  448.) 

818.  The  officers  of  the  land  department  have 
no  power  to  include  in  a  survey  and  patent  to 
land,  issued  in  satisfaction  of  a  pueblo  grant, 
land  outside  of  the  natural  boundaries  given 
in  the  decree  of  final  confirmation  of  the 
^[rant,  but  are  bound  by  the  description  given 
in  the  decree  so  far  as  it  describes  definitive 
boundaries.  (United  Land  Assn.  v.  Knight, 
85  Cal.  448.) 

319.  If  the  decree  of  confirmation  covers 
land  not  included  in  the  approved  survey, 
and  not  conveyed  by  the  patent,  the  claimant 
has  no  title  to  the  surplus  which  is  not  con- 
veyed by  the  patent.  (Chipley  v.  Farris,  45 
Cal.  527.) 

820.  If  the  patent  purports  to  convey  the 
land  described  in  the  approved  survey  of  a 
Mexican  grant,  and  the  decree  of  confirma- 
tion comprises  a  greater  area  than  the  ap- 
proved survey,  the  claimant  has  no  title 
except  to  the  land  described  in  the  approved 
survey.    (Chipley  v.  Farris,  45  Cal.  527.) 


821.  The  boondariefl  mentioned  in  the  ap- 
proved survey  must  prevail  over  those  men- 
tioned in  the  decree  of  confirmatioii.  (Chipley 
v.  Farris,  45  Cal.  527.) 
Cited  60  Cal.  525;  75  Oal.  406;  91  Oal.  402, 

403. 

322.  If  the  decree  of  confirmation  of  a  Mex- 
ican grant  does  not  accord  in  its  description  of 
the  land  with  the  approved  survey,  and  the 
patent  conveys  the  land  as  described  in  the 
approved  survey,  the  claimant's  title  is  con- 
fined to  the  land  as  described  in  the  api>roved 
survey,  even  if  the  decree  of  oonfirmation  is 
inserted  in  the  patent.  (Chipley  v.  Farris,  45 
Oal.  527.) 
Cited  58  Cal.  185 :  75  Cal.  397. 

823.  Where  a  claim  to  land,  foonded  apoa 
a  Mexican  srant,  has  been  confirmed  by  a  de- 
cree of  the  United  States  district  court,  under 
the  act  of  March  3, 1851,  and  the  decree  fixes 
the  boundaries  of  the  claim,  the  survey  must 
conform  to  the  decree  in  all  respects.  If  it 
does  not,  but  includes  lands  not  covered  by 
the  decree,  and  belonging  to  a  pueblo  which 
was  established  prior  to  the  date  of  the  grant, 
a  patent  issued  to  the  pueblo  upon  a  confir- 
mation of  its  original  concession  carries  a  bet- 
ter right  to  the  lands  so  erroneously  included 
in  the  survey,  although  the  patent  founded  on 
the  grant  was  prior  in  date.  (Hale  v.  Akers, 
69  Cal.  160.) 

324.  Until  the  act  of  Congress  vesting  the 
supervision  and  control  of  surveys  of  con- 
firmed Mexican  grants  in  the  United  States 
district  court,  there  was  no  absolute  finality 
to  the  survey  until  it  had  received  the  ap- 
proval of  the  commissioner  of  the  land-office, 
as  well  as  that  of  the  surveyor  ^neral  for 
California;  and  the  only  authoritative  evi- 
dence of  such  approval  was  the  patent. 
(Johnson  v.  Van  Dyke,  20  Cal.  225.) 

325.  A  survey  made  by  the  surveyor  general 
of  the  United  States  for  California  to  establish 
the  location  of  a  confirmed  grant,  under  the 
act  of  Congress  of  1860,  is  of  no  binding  force 
until  it  has  become  final  in  one  of  the  modes 
pointed  out  by  the  act.  Until  then  it  is  only 
a  preliminary  proceeding,  but  not  binding 
either  upon  the  government  or  the  claimant. 
(Mahoney  v.  Van  Winkle,  21  Cal.  552.) 

326.  A  private  survey  of  a  Mexican  grant, 
made  by  the  claimant,  and  presented  with  his 
petition  to  the  board  of  land  commissioners 
for  confirmation  of  the  grant,  is  not  binding 
upon  the  government.  And  although  in  the 
case  of  Fremont  the  claim  was  confirmed  by 
the  decree  of  the  board  to  the  land  embraced 
within  such  private  survey  so  presented,  yet, 
as  that  decree  wjas  reversed  by  the  district 
court,  and  as,  when  the  case  was  remanded  to 
the  district  court  from  the  supreme  court,  it 
was  accompanied  with  directions  to  take  fur- 
ther proceedings  in  conformity  with  the  opin- 
ion 01  the  latter  court,  which  opinion  directed 
that  a  survey  be  made  under  the  authority  of 
the  United  States,  and  in  the  form  and 
divisions  prescribed  by  law  for  surveys  in 
California,  and  as  the  district  court  did,  ac- 
cordingly, in  entering  its  final  decree,  order 
that  the  land  be  so  surveyed,  and  as  a  sur- 
vey was,  in  accordance  with  this  decree,  made 
by  the  surveyor  general,  and  the  patent  was 
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iaroed  to  Fremont  in  accordance  therewith — 
this  is  the  only  survey  which  has  been  stand- 
ing in  court,  and  there  is  no  ground  for  the 
charge  of  fraud  because  this  survey  differs 
from  the  private  survey  made  by  Fremont, 
and  annexed  to  his  petition  for  confirmation. 
(Biddle  Bogga  v.  Merced  Min.  Co.,  14  Cal. 
279.) 

327.  The  confirmed  survey  of  a  confirmed 
Mexican  ^nt  of  laud  has  the  same  effect 
and  validity  as  if  a  patent  for  the  land  sur- 
veyed had  been  issued  by  the  United  States. 
(Seale  v.  Ford,  29  Gal.  104.) 

Cited  34  Cal.  253;  35  Oal.  88;  44  Cal.  575  ;  60 
Cal.  524. 

328.  The  approval  of  a  final  survev  of  a 
Mexican  grant  cannot  have  the  force  of  a  pat- 
ent unless  such  effect  is  given  to  it  by  statu- 
tory enactment,  and  the  act  of  Congress  of 
July  1, 1864,  is  silent  as  to  the  effect  and  ap- 
proval of  a  survey  shall  have.  (Miller  v. 
Dale,  44  Cal.  562.) 

329.  The  approval  of  a  final  survey  of  a 
Mexican  grant  of  land  by  the  United  States 
courts,  under  the  act  entitled  ''An  act  to  ex- 
pedite the  setUement  of  titles  to  lands  in  the 
state  of  California,"  approved  July  1,  1864, 
is  not  equivalent  t.o  a  patent  for  the  land. 
(Miller  v.  Dale,  44  Cal.  562.) 

330.  In  the  absence  of  any  showing  to  the 
contrary  the  boundaries  of  a  Mexican  srant 
as  established  by  the  final  survey  of  the 
United  States  surveyor  general,  made  under 
the  direction  of,  and  approved  by,  the  United 
States  government  and  mcorporated  into  the 
patent,  are  to  be  taken  as  correct.  (Breen  v. 
Donnelly,  74  Cal.  301.) 

331.  When  the  survey  made  by  the  sm> 
veyor  general  of  the  United  States  of  an  im- 
perfect confirmed  Mexican  grant  of  land 
oecomes  final  such  survey  is  conclusive  evi- 
dence in  an  action  of  ejectment  against  one 
claiming  under  the  grant  of  the  boundaries 
of  the  tract  confirmed.  (Gallagher  v.  Kiley, 
49  Cal.  473. ) 

Cited  4  N.  Mex.  61,  63. 

332.  The  confirmed  survey  of  a  confirmed 
Mexican  grant  of  land  gives  to  the  confirmee  a 
title  which  cannot  be  defeated  b)r  an  older 
Mexican  grant  of  a  specific  quantity  within 
larger  boundaries,  embracing  both,  the  survev 
of  which  has  not  been  finally  confirmea. 
(Seale  v.  Ford,  29  Cal.  104.) 

Cited  :S2  Cal.  462;  36  Cal.  145;  38  Cal.  65;  74 
Cal.  452. 

333.  The  proceedings  had  under  the  act  of 
Congress  of  June  14, 1860,  after  the  return  of  a 
survey  and  plat  of  a  Mexican  grant  into  the 
district  court,  are  strictly  judicial  in  their 
character,  and  the  decree  rendered  by  the 
oourWupon  the  survey  is  res  ad  judicata,  and 
final  and  conclusive  upon  the  rights  of  all 
those  who  become  parties  to  it.  (Tread way 
v.  Semple,  28  Cal.  652.) 

334.  After  a  decree  is  made  confirming  a 
Mexican  erant  of  land  a  survey  is  necessary 
to  fix  and  determine  the  boundaries  of  the 
land  confirmed ;  and  when  such  survey  has 
been  made  and  approved  as  required  by  law, 
the  courts  will  not  go  behind  it  and  look  into 
the  decree  to  ascertain  what  are  the  bound- 


aries of  the  grant.    (City  of  San  Diego  v.  Alli- 
son, 46  Cal.  162.) 

335.  Where  an  inchoate  grant  was  made  bv 
Mexico  of  a  valley  (giving  its  name),  which 
valley  was  bounded  oy  a  range  of  hills,  and 
the  United  States  confirmed  the  grant,  and 
in  surveying  the  same  fixed  its  boundarv  at 
the  foot  of  tne  range  of  hills,  leaving  out  their 
slope,  and  the  grantees  who  were  parties  to 
the  act  of  confirmation  made  no  objection  to 
this  survey,  held,  that  the  grantees  and  their 
privies  were  bound  by  this  action  of  the  gov- 
ernment, and  it  was  conclusive.  (De  Arguello 
V.  Greer,  26  Cal.  615.) 

336.  If  the  claimant  of  a  Mexican  grant  of 
land  which  {fives  a  perfect  title  presents  the 
sameto  the  Doard  of  land  commissioners  for 
confirmation,  under  the  act  of  Congress  of 
1851,  and  it  is  confirmed  and  surveyed/and  the 
survey  is  approved  and  a  patent  issued,  but 
b]^  the  survey  a  portion  of  the  land  included 
within  the  juridical  measurement  of  the 
Mexican  authorities  is  excluded,  the  claimant 
is  estopped  from  afterwards  asserting  title  to 
the  land  not  included  in  the  survey  made  bv 
the  United  States.  (Cassidy  v.  Carr,  48  Cal. 
339.) 

Cited  75  Cal.  394 ;  distinguished  85  Cal.  464, 
465. 

337.  The  publication  and  approval  by  the 
surveyor  general  of  a  plat  and  survey  of  a 
Mexican  grant,  under  the  act  of  June  14, 1860, 
has,  in  the  absence  of  an  application  to  have 
it  returned  into  the  district  court  for  exami- 
nation and  adjudication,  the  same  effect  and 
validitv  as  if  a  patent  had  issued ;  and  there- 
after the  grant  is  in  no  sense  sub  judice,  and 
is  segregated  from  the  lands  lying  outside  of 
the  survey.  (Southern  Pacific  R.  B.  Co.  v* 
Garcia,  64  Cal.  515.) 

338.  The  survey  and  location  are  to  follow 
the  decree  of  confirmation.  The  approval  of 
the  survey  by  the  proper  officers  is  the  deter^ 
mination,  the  judgment  of  the  appropriate 
department  of  government  that  tne  survey 
does  conform  to  such  decree.  That  determi- 
nation or  judgment  is  not  the  subject  of  review 
by  the  judiciary.  It  is  conclusive  upon  the 
courts  in  actions  of  ejectment  as  the  adjudica- 
tion of  a  competent  tribunal  upon  a  subject 
within  ite  exclusive  jurisdiction.  (Moore  v. 
Wilkinson,  13  Cal.  478.) 

339.  In  ejectment  on  a  patent  from  the 
United  States  for  land  under  a  Mexican 
grant,  in  which  patent  there  was  incorporated 
a  plat  of  survey,  on  the  margin  of  which  was 
a  memorandum  that  the  land  was  surveyed, 
under  the  orders  of  the  United  States  sur- 
veyor general,  by  Von  S..  deputv  surveyor, 
and  that  the  field-notes  from  which  it  was 
made  had  been  examined  and  approved  by 
the  United  States  surveyor  general  for  Cali- 
fornia, and  were  on  file  in  his  office,  plaintiff 
offered  the  patent  in  evidence,  and  defendant 
objected  to  the  survey  it  set  forth,  on  the 
ground  that  the  deputy  surveyor  who  made 
it  was  interested  in  the  grant.  Held,  that  the 
objection  is  untenable ;  that  it  is  immaterial 
whether  the  deputy  was,  at  the  time,  inter- 
ested in  the  grant  or  not,  as  the  approval  of 
the  survey  by  the  surveyor  general  and  by 
the  proper  department  at  Washington  im- 
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parted  validity  to  the  snrvey,  and  pat  it 
oeyond  the  reach  of  attack  in  actions  of  eject- 
ment ;  that  such  approval  was  the  judgment 
of  the  appropriate  tribunal ;  that  the  survey 
was  in  conformity  with  the  final  decree  of 
confirmation,  this  case  having  arisen  previous 
to  the  act  of  Congress  of  I860,  giving  the 
district  court  supervision  over  the  action  of 
the  surveyor  general,  etc.  (Mott  v.  Smith,  16 
Cal.  583.) 

340.  Under  the  decision  in  Fossatt's  case, 
21  How.  445,  it  may  be  true  that  the  jurisdic- 
tion of  the  United  States  district  court,  pre* 
vious  to  this  act  of  Congress,  embraced  all 
questions  as  to  the  location  and  boundaries 
of  the  lands  confirmed,  and  could  have  been 
exercised  to  control  the  surveys  of  such  lands 
until  the  issuance  of  the  patent ;  but  where 
no  question  was  made  as  to  the  form  or  cor- 
rectness of  the  survey,  by  proper  parties, 
before  the  district  court,  pending  the  proceed- 
ings for  confirmation,  the  approval  of  the 
survey  by  the  surve^'or  general  and  by  the 
department  at  Washmgton  was  final.  (Mott 
V.  Smith,  16  Cal.  533.) 

341.  If,  after  a  decree  confirming  a  survey 
of  a  Mexican  grant,  made  in  pursuance  of  the 
act  of  June  14, 1860,  a  decree  is  made  confirm- 
ing a  survey  of  another  prior  grant  covering 
the  same  land,  and  thet^onfirmee  in  the  first 
decree  is  a  part^  to  the  second  decree  consent- 
ing thereto,  he  is  bound  by  it.  (Treadway  v. 
Semple  28  Cal.  652.) 

Cited  32  Cal.  666-68;  36  Cal.  144;  38  Cal.  61, 
63,72. 

342.  If  the  owner  of  a  Mexican  grant,  who 
has  obtained  a  confirmation  of  his  survey,  is 
bound  by  a  subsequent  confirmation  of  a 
survey  embracing  the  same  land  under  an- 
other grant,  the  latter  confirmee  is  equally 
bound  by  the  decree  approving  and  confirming 
the  first  survey,  and  in  such  case  the  court 
will  look  behind  the  confirmations,  and  ascer- 
tain wliich  has  the  prior  equity.  Per  Crock- 
ett, J.    ( Yates  V.  Smith,  38  Cal.  60.) 

Cited  85  Cal.  459;  4  Utah,  458. 

343.  Where  a  specific  quantity  of  land  has 
been  confirmed  to  a  grantee  claiming  under 
a  Mexican  or  Spanish  grant,  or  to  his  assigns, 
and  a  survey  has  been  made  of  the  quantity 
confirmed,  which  survey  has  been  set  aside 
by  the  United  States  district  court,  the  pre- 
sumption is  that  the  grant  was  of  a  specific 
quantity  to  be  selected  and  segregated  within 
the  area  of  a  larKer  tract.  (Thornton  v.  Ma- 
honey,  24  Cal.  5t)9.) 

Fraud  in  extending  boundaries.  See  ante, 
1, 23,  j. 

Possession  pending  appeal  from  order  con- 
firming survey.    See  ante,  I,  23,  i. 

Transmission  of.    See  post,  347. 

Survey  of  lands.    See  ante,  88. 

Survey,  when  necessary  to  perfect  title.  See 
ante,  I,  9. 

Swamp  lands  within  interior  limits.     See 

ante,  I,  20. 

25.  Patents  for, 

a.  Necessity  of ;  Issuance ;  Time  of ;  Delivery 

and  Acceptance. 

344.  The  essential  and  substantive  acts, 
under  the  law  of  1851,  are  the  confirmation 


and  survey.  The  patent  is  only  evidence  of 
the  pre-existing  title  made  penect  by  these 
acts*  Upon  the  original  grant,  final  confir- 
mation, and  approved  survey,  the  plainti& 
might  have  relied,  without  reference  to  the 
patent.  (Waterman  v.  Smith,  13  Cal.  373.) 
Cited  13  Cal.  486;  18  Cal.  202;  19  Cal.  270; 

20  Cal.  228;  38  Cal.  66,  67;  49  Cal.  330;  74 

Cal.  639. 

345.  When  the  survey  of  a  Mexican  grant 
has  become  final  by  approval  its  segregation 
and  location  are  complete  withont  the  issa- 
ance  of  a  patent.  (Mahoney  v.  Van  Winkle, 
33  Cal.  448.) 

346.  Issuance  of  patent  is  the  last  step  in 
the  proceeding  for  the  confirmation  of  a  Span- 
ish or  Mexican  prrant,  under  the  act  of  Con- 
gress of  1851.    (Chipley  v.  Farris,  45  Cal.  527.) 

347.  Patent  of  Mexican  grant  of  land  is  not 
issued  without  authority  of  law,  because  the 
surveyor  general  of  California  transmits  to 
the  general  land-ofiice  the  plat  and  survey  of 
the  land  certified  and  approved  by  him,'in- 
stead  of  having  the  transmission  made  by 
the  confirmee.  (Chipley  v.  Farris,  45  Cal. 
527.) 

348.  A  patent  to  a  Mexican  grant  of  land 
cannot  be  issued  until  after  a  final  confirma- 
tion. (McGarrahan  v.  New  India  M.  Co.,  49 
Cal.  331.) 

349.  The  survey  having  been  made  in  July, 
1855,  Ritchie  having  died  in  July,  1856,  the 
patent,  dated  January,  1857,  is  to  be  regarded 
as  if  it  had  received  the  signature  of  the  presi- 
dent at  the  completion  of  the  segregation  of 
the  land.  (Waterman  v.  Smith,  13  Cal.  373.) 
Cited  28  Cal.  657;  29  Cal.  107;  34  Cal.  2a3; 

35  Cal.  88 ;  82  Cal.  282. 

350.  The  act  of  Congress  of  July  1,  1864, 
"  to  expedite  the  settlement  of  titles  to  laud 
in  the  state  of  California,''  makes  it  the  duty 
of  the  surveyor  general  to  transmit  the  sur- 
vey to  the  land  department,  and  every  act, 
from  the  confirmation  of  a  survey  to  the  issa- 
ing  of  the  patent,  is  an  official  act,  and,  where 
there  is  any  neglect  or  unnecessary  delay  in 
issuing  the  patent  the  confirmee  is  not  re- 
sponsible for  it.  (Shartzer  v.  Love,  40  Cid. 
93.) 

351.  It  is  not  necessary  that  a  patent  issued 
for  a  Mexican  grant,  under  the  act  of  1851, 
for  the  settlement  of  private  land  claims  in 
California,  should  be  accepted  by  or  delivered 
to  the  claimant  or  patentee.  The  patent  takes 
effect  when  issued.  (Chiplev  v.  Farris,  45 
Cal.  527.) 

Cited  51  Cal.  74;  53  Cal.  182;  89  Cal.  139. 

b.  CJonclusiveness  of. 
A.  Matters  Concluded  by. 

352.  The  patent  is  the  evidence  which  the 
government  furnishes  the  claimant  of  its  ac- 
tion respecting  his  title.  Before  it  is  given 
numerous  proceedings  are  required  to  be  taken 
before  the  tribunals  and  officers  of  the  govern- 
ment ;  and  it  is  the  last  act  in  the  series,  and 
follows  as  the  result  of  those  previously  taken. 
It  is  record  evidence  of  the  government's  ac- 
tion. By  it  the  government,  representing  the 
sovereign  and  supreme  power  of  the  nation, 
discharges  its  pohtical  obligations  under  the 
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treaty  and  law  of  nations.  By  it  the  sovereign 
power,  which  alone  could  determine  the  mat- 
ter, declares  that  the  previous  grant  was  gen- 
uine ;  and  that  the  claim  under  it  was  valid, 
and  entitled  to  recognition  and  confirmation 
by  the  law  of  nations  and  the  stipulations  of 
the  treaty;  and  that  the  grant  was  located,  or 
might  have  been  located,  by  the  former  gov- 
ernment, and  is  correctly  located  by  the  new 
government,  so  as  to  embrace  the  premises  as 
they  are  surveyed  and  described.  (Leese  v* 
Clark,  20  Oal.  387.) 

353.  It  is  also  a  record  of  the  government, 
showing  its  action  and  judgment  with  respect 
to  the  title  of  the  patentees  at  the  date  of  the 
cession.  By  the  treaty  of  Guadalupe  Hidalgo, 
the  United  States  stipulated  for  the  protec- 
tion of  the  rights  of  property  of  the  inhabit- 
ants of  the  ceded  territory.  Independent  of 
treatv  stipulations,  the  inhabitants  were  en- 
titled to  such  protection  by  the  law  of  nations. 
The  obligation  thus  devolved  upon  the  gov- 
ernment, upon  the  acquisition  of  the  country, 
was  political  in  its  character,  and  to  be  ex- 
ecuted in  such  manner  as  it  might  judge 
expedient.  To  execute  this  obligation  re- 
quired an  inquiry  into  the  nature  and  extent 
of  the  claims  astserted  to  property  at  the  date 
of  the  treaty.  This  inquiry  involved  an  in- 
vestigation into  the  genuinenesd  of  the  title 
papers  of  the  patentees,  and  an  ascertainment 
of  the  quantity,  location,  and  boundary  of  the 
property  claime<i.  The  patent  is  the  final  act 
on  the  part  of  the  government,  resulting  from 
such  inquiries;  and  as  to  all  the  matters  of 
fact  and  law  essential  to  authorize  its  issuance 
it  imports  absolute  verity.  It  can  only  be 
vacated  and  set  aside  by  direct  proceedin^fs 
instituted  by  the  government,  or  by  parties 
acting  in  the  name  and  by  the  authority  of 
tlie  government.  Until  thus  vacated  it  is 
conclusive,  not  only  as  between  the  patentees 
and  the  government,  but  between  parties 
claiming  in  privity  with  either  by  title  subse- 

Suent.     (Leese  v.  Clark,  18  Cal.  535.) 
lited  22  Cal.  Ill ;  27  Cal.  168;  44  Cal. 676;  46 
Cal.  539;  54  Cal.  654;  57  Cal.  69;  85  Cal. 
467 ;  91  Oal.  403 ;  13  Col.  68. 

354.  A  patent  of  the  United  States  issued  to 
a  confirmee  of  a  Spanish  or  Mexican  grant, 
under  the  act  of  Congress  of  March  3,  1851, 
treated  simply  as  the  deed  of  the  United 
States,  is  in  its  operation  like  the  deed  of  any 
other  grantor,  and  passes  only  such  interest 
as  the  United  States  possessed,  the  deed  tak- 
ing effect  by  relation  at  the  date  of  the  pres- 
entation of  the  petition  of  the  patentee  to  the 
board  of  land  commissioners.  But  such  patent 
is  not  merely  a  deed  of  the  United  States ;  it  is 
a  record  of  the  government — of  its  action  and 
judgment  with  respoct  to  the  title  of  the  pat- 
entee existing  at  the  date  of  the  cession  of 
California — and  as  such  record  is  conclusive 
evidence  of  title  in  the  patentee  at  the  time 
the  jurisdiction  of  the  subject  passed  from 
the  Mexican  government  to  the  United  States. 
(Leese  v.  Clark,  20  Cal.  387.) 

Cited  34  Cal.  253;  35  Cal.  88;  44  Cal.  92. 

366*  The  patent  is  not  only  the  deed  of  the 
United  States,  but  it  is  the  solemn  record  of 
the  government,  of  its  action  and  judgment 
with  respect  to  the  title  of  the  claimant  ex- 


isting at  the  date  of  the  cession.  By  it  the 
sovereign  power,  which  alone  could  deter- 
mine the  matter,  declares  that  the  previous 
grant  was  genuine ;  that  the  claim  under  it 
was  valid,  and  entitled  to  recognition  and 
confirmation  by  the  law  of  nations  and  the 
stipulations  of  the  treaty ;  and  that  the  grant 
was  located,  or  might  have  been  located,  by  the 
former  government,  and  is  correctly  located 
by  the  new  government,  so  as  to  em  brace  the 
premises,  as  they  are  surveyed  and  described. 
VVhilst  this  declaration  remains  of  record  the 
government  itself  cannot  question  its  verity, 
nor  can  parties  claiming  through  the  govern- 
ment by  title  subsequent.  (Teschemacher  v. 
Thompson,  18  Cal.  11.) 

Cited  18  Cal.  572;  22  Cal.  Ill;  37  Cal.  435;  49 
Cal.  335;  75  Cal.  402;  85  Cal.  465,  466,  468. 

356.  Though  a  patent  for  pueblo  lands  is 
record  evidence  ofthe  validity  of  the  Mexican 
grant  under  the  laws  of  Mexico  it  is  valid  as 
such  record  only  to  the  extent  that  it  con- 
forms to  the  decree  of  confirmation  with  refer- 
ence to  the  fixed  natural  boundaries,  and  to 
the  survey  made  by  the  political  or  ministerial 
department,  establishing  a  boundary  not  fixed 
and  determined  by  the  decree  of  confirmation. 
(United  Land  Assn.  v.  Knight,  85  Cal.  448.) 

357.  Where  the  plaintiff  in  ejectment  de- 
rives title  from  a  United  States  patent  issued 
upon  confirmation  of  a  Spanish  or  Mexican 
^rant  the  defendant  will  nut  l)e  permitted  to 
introduce  proof  of  the  invalidity  of  the  grant 
for  the  purpose  of  impeaching  the  patent. 
(Pioche  V.  Paul,  22  Cal.  105.) 

358.  In  an  action  of  ejectment,  where  both 
parties  claim  under  confirmed  Mexican  grants, 
evidence  that  the  original  grantor  of  one  of 
the  parties  had  obtained  grants  from  the  Mex- 
ican government,  exceeding  eleven  leagues  in 
extent,  prior  to  the  grant  under  which  the 
party  claims,  is  inadmissible.  (Yates  y. 
Smith,  40  Oal.  662.) 

359.  A  patent  of  a  confirmed  Mexican  grant 
of  land  issued  by  the  United  States  cannot 
be  called  in  question  in  an  action  brought  by 
those  claiming  under  it  to  recover  possession 
of  the  land,  by  evidence  showing  that  the 
Mexican  government  had  granted  to  the 
grantee  more  than  eleven  leagues  of  land 
previous  to  the  grant  on  which  the  patent  was 
issued.  (Kimball  v.  Semple,  25  Cal.  440.) 
Cited  40  Cal.  667,  668 ;  49  Cal.  335. 

360.  A  patent  issued  by  the  United  States 
for  land  granted  in  California  by  Mexico  or 
Spain  is  not  void  because  the  grantee  of 
Mexico  or  Spain  had  received  grants  for  more 
than  eleven  square  leagues  before  the  grant  on 
which  the  patent  isisued.  (Hagar  v.  Lucas, 
29  Cal.  309.) 

361.  Parties  who  do  not  set  up  title  in  them- 
selves, derived  from  the  United  St-ates,  can- 
not, in  a  collateral  action  brought  by  the 
patentee,  attack  a  patent  for  land  issued  by 
the  United  States  in  confirmation  of  a  Mexi- 
can grant,  on  the  ground  that  the  grantee  of 
Mexico  had  received  grants  of  more  than 
eleven  leagues  before  the  grant  on  which  the 
patent  was  issued.  (Hagar  v.  Lucas,  29  Cal. 
309.) 

Cited  38  Cal.  83. 
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962.  Where,  in  ejectment  on  a  patent  from 
the  United  States,  reciting  that  tne  patentee 
had  presented  his  claim  to  the  board  of  land 
commissioners,  and  that  the  claim  was 
founded  on  a  Mexican  grant  made  to  Pablo 
Gutieras  **  in  the  summer  of  1844,  by  Captain 
John  A.  Sutter,  who,  according  to  the  records 
of  the  board,  derived  his  authority  to'  grant 
from  Governor  Micheltorena,  on  the  twenty- 
seventh  day  of  December,  1844,"  etc.,  it  was 
objected  to  the  introduction  of  the  patent  in 
evidence,  that  it  rested  on  a  grant  from  one 
who  had  no  authority  to  grant,  held,  that 
even  conceding  Sutter  had  no  such  authority, 
still,  the  tribunals  established  by  the  United 
States  government  for  the  express  purpose  of 
asoertaming  and  determining  the  validity  of 
srants  claimed  to  have  been  issued  by  the 
Mexican  government  having  passed  upon  this 
grant  and  pronounced  it  valid,  its  validity 
cannot  be  questioned,  either  by  the  govern- 
ment, or  by  individuals  claiming  under  the 
government,  either  collaterally  in  ejectment,  or 
directly  in  any  other  form  of  proceeding ;  that 
the  validity  of  the  grant  has  become  the  law 
of  the  case.  (Mott  v.  Smith,  16  Cal.  533.) 
Cited  22  Gal.  111. 

363.  Whether,  after  final  confirmation  of 
land  granted  by  the  governor  and  depart- 
mental assembly,  and  after  patent  by  the 
United  States,  inquiry  can  l^  made  as  to  the 
effect  of  any  deviation,  on  the  part  of  the  gov- 
ernor and  assemblv,  from  the  mode  and 
manner  prescribed  Dy  law  for  makins  grants, 
assuming  that  such  grants  were  to  be  made 
solely  bv  virtue  of  the  law  of  1824  and  rej^ula- 
tions  of  1828,  query?  (Brown  v.  San  fran- 
cisco,  16  Cal.  451.) 

364*  The  patentees  of  a  Mexican  grant  can- 
not be  permitted  while  the  patent  stands,  to 
aver  that  the  complaint  comprised  other  or 
different  lands  from  those  mentioned  in  the 
patent.     (Carey  v.  Brown,  58  Cal.  180.) 

865.  A  defendant  in  ejectment,  claiming 
under  the  government  of  the  United  States  as 
a  mere  pre-emptioner,  cannot  show  that  the 
land  described  in  the  grant  from  the  Mexican 
government  and  petition  to  the  land  commis- 
sioners is  different  from  that  embraced  in  the 
patent.    (Yount  v.  Howell,  14  Cal.  465.) 

366.  A  United  States  patent  of  a  confirmed 
Mexican  grant  is  binding  upon  one  claiming 
title  under  it,  as  to  the  description  of  the  land 
patented,  and  is  the  only  evidence  of  the  ex- 
tent of  the  grant  permissible  in  an  action  of 
eiectment,  and  where  the  boundaries  fixed  by 
the  approved  survey  upon  which  the  patent 
is  based  are  different  from  those  recited  in  the 
decree  of  confirmation,  the  patent  will  con- 
trol, although  the  survey  does  not  contain  all 
the  land  embraced  in  the  decree  of  confirma- 
tion.   (De  Guyer  v.  Banning,  91  Cal.  4(X).) 

367.  The  action  of  the  officers  of  govern- 
ment, in  the  location  of  lands  daimed  under 
confirmed  Mexican  grants,  cannot  be  inquired 
into  in  an  action  of  ejectment..  The  patent  is 
conclusive  upon  these  matters,  and  implies  a 
compliance  with  every  prerequisite  of  the 
law  to  its  issuance.  (Yount  v.  Howell,  14 
Cal.  465.) 

368.  In  ejectment  on  a  patent  issued  upon 
a  final  decree  of  confirmation  of  land  claimed 


under  a  Mexican  grant,  defendant  cannot  set 
up  fraud  in  the  survey  or  the  procurement  of 
the  patent  to  defeat  the  action.  If  the  de- 
fendant have  vest^  rights,  so  as  to  avail 
him  against  the  assertion  of  any  claim  of  the 
government  respecting  the  premises  in  con- 
troversy, it  would  only  follow  that  the  patent 
was  inoperative  to  that  extent — ^not  tnat  it 
was  voia.  The  rights  of  the  defendant  would, 
in  that  case,  be  effectually  protected  by  the 
provisions  of  the  fifteenth  section  of  the  act  o( 
March  8,  1851,  and  the  patent  would  be  like  a 
second  deed  to  premises  previously  ^^anted, 
and  pass,  as  to  the  property,  no  mterest. 
(Biddle  Boggs  v.  Merced  Min.  Co.,  14  Cal.  279.) 
Cited  24  Cal.  669;  26  Cal.  627. 

369.  Nor  would  the  fraud  alleged  in  the 
answer  here^  and  supposed  to  oonsist  in  a 
variance  between  theprivate  survey  made  by 
Fremont  and  the  official  survey  by  the  sur^ 
veyor  general,  and  concealment  of  this  latter 
survey,  avail  defendant  in  avoiding  or  resist- 
ing the  patent,  even  if  presented  in  an  original 
or  cross-bill.  (Biddle  Boggs  v.  Merced  Min. 
Co.,  14  Cal.  279.) 

870.  In  ejectment  between  those  claiming 
under  a  confirmed  Mexican  grant  for  which  a 
patent  has  been  issued,  and  those  claiming 
under  another  confirmed  grant  for  which  no 
patent  has  been  issued,  the  court  cannot  in- 
quire whether  the  confirmation  which  resulted 
in  the  issuing  of  a  patent  was  obtained  by  the 
use  of  false  and  fraudulent  evidence.  (Miller 
V.  Dale,  44  Cal.  562.) 
Cited  57  Cal.  69. 

Effect  of.    See  ante,  252,  256. 

Patent  on  confirmation  vests  right  to  min- 
eral.   See  Mines  and  Mining,  76,  et  seq. 

Of  what  matters  conclusive.    See  post,  372. 

Conclusiveness  as  to  exclusive  right.  See 
ante,  281. 

Patent,  conclusiveness  as  to  character  of 
land.    See  ante,  I,  20. 

What  concluded  by  patent  for  pueblo  grant. 
See  post,  II,  5. 

Patent,  of  what  evidence.    See  ante,  105. 

Patent  to  bona  fide  purchaser  of  land  ex- 
cluded from  survey,  conclusiveness  oL  See 
ante,  73. 

b.  Persons  Concluded  by. 

371.  Both  officers  of  government  and  gran- 
tee, as  well  as  those  in  privity  with  him,  are 
bound  by  the  recital  of  facts  contained  m  the 
patent  for  a  Mexican  grant.  (McGarrahan  v. 
New  Idria  M.  Co.,  49  Gal.  331.) 

372.  Gf  the  approval,  and  also  of  the  regu- 
larity and  validity  of  all  the  different  proceed- 
ings acquired  by  the  acts  of  Congress,  from 
the  filing  of  the  petition  of  the  claimant  be- 
fore the  board  of  land  commissioners  to  the 
issuance  of  the  patent,  the  patent  itself  is,  in 
an  action  of  ejectment,  not  onlv  evidence,  but 
conclusive  evidence,  against  the  government 
and  all  parties  claiming  under  tne  govern- 
ment, by  title  subsequent,  and  against  partiefl 
claiming  no  higher  title  than  mere  possession. 
(Mott  V.  Smith,  16  Cal.  538.) 

Cited  21  Cal.  576;  27  Cal.  170. 

378.  Patent,  so  long  as  it  remains  unvacated, 

is  conclusive   against  the  government,  and 

against  parties  claiming  under  the  goveru- 

I  ment  by  title  acquired  subsequent  to  the  time 
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at  which  the  ohiigationa  of  the  goyemment 
attached.    (Leese  v.  Clark,  20  Cal.  887.) 
Cited  22  Cal.  111. 

874.  A  patent  to  land,  issued' by  the  United 
States  upon  a  confirmed  Mexican  grant,  is 
conclusive  upon  the  United  States  sovem- 
ment  and  all  claiming  under  it  after  tne  date 
of  its  issue,  and  pr^udes  any  subsequent 
homestead  entry  of  the  same  land  under  an 
act  of  Congress.  (Adair  v.  White,  85  Cal. 
313.) 

375.  Even  though  title  of  grantee  to  spe- 
cifically described  tract  be  perfect,  without  fur- 
ther action  bv  our  government,  yet  if  such 
action  be  haa,  and  the  grantee  accepts  the 
land  described  in  his  patent  as  satisfying  his 
claim,  no  other  persons  can  object  that  a  por- 
tion of  the  land  thus  taken  is  without  the 
boundaries  of  the  grant,  unless  their  prior 
rights  are  interfered  with.  This  is  a  matter 
between  the  government  and  the  grantee, 
with  which  strangers  have  no  concern.  (Moore 
V.  Wilkinson,  13  Cal.  478.) 

Cited  2  Or.  268;  8  Or.  113. 

376.  Unless  a  patent  is  issued  without  au- 
thority, or  is  prohibited  by  statute,  or  is  void 
on  its  face,  its  operation  against  the  govern- 
ment and  those  claiming  by  title  subsequent 
cannot  be  questioned  in  any  collateral  suit. 
(Yount  V  Howell,  14  Cal.  465.) 

Cited  22  Cal.  Ill ;  70  Cal.  604. 

877.  A  patent  for  a  Mexican  grant  of  land 
is  a  recora  which  binds  both  the  government 
and  the  claimant,  and  those  deriving  title 
through  him,  and  cannot  be  attacked  by  either 
party,  except  by  direct  proceedings  instituted 
for  that  purpose.  (Chipley  v.  Farris,  45  Cal. 
527.) 
Cited  53  Cal.  243;  85  Cal.  484;  distinguished 

85  Cal.  465. 

378.  The  "  third  persons"  within  the  mean- 
ing of  the  fifteenth  section  of  the  act  of  Con- 
gress, who  can  controvert  the  location  of  a 
grant,  upon  which  a  patent  has  issued,  are 
those  whose  title  to  the  premises  patented,  not 
only  accrued  before  the  duty  of  the  govern- 
ment, and  its  rights  under  the  treaty  attached, 
but  whose  title  to  such  premises  was  at  that 
date  such  as  to  enable  them  to  resist  success- 
fully any  subsequent  action  of  the  government 
affecting  it.  (Leese  v.  Clark,  18  Cal.  535.) 
Cited  19  Cal.  458;  44  Cal.  572;  75  Cal.  399. 

379.  The  "third  persons"  against  whose 
interests  the  action  of  the  government  and 
patent  in  this  case  are  not  conclusive — ^under 
the  fifteenth  section  of  the  act  of  March  3, 
1851 — are  those  whose  title  accrued  before 
the  duty  of  the  government  and  its  rights 
under  the  treaty  attached.  (Teschemacher  v. 
Thompson,  18  Cal.  11.) 

Cited  44  Cal.  576;  69  Cal.  166. 

380.  Persons  having  an  inchoate  or  imper- 
fect grant  of  land,  made  by  Mexico  in  Cali- 
fornia before  its  cession  to  the  United  States, 
are  not  "  third  persons"  within  the  meaning 
of  the  fifteenth  section  of  the  act  of  Congress 
passed  March,  1851,  entitled  "An  act  to  as- 
certain and  settle  private  land  claims  in  the 
state  of  California.  (De  Arguello  v.  Greer, 
26  Cal.  615.) 

Cited  44  Cal.  577« 


881.  "  Third  persons,"  mentioned  in  said  act. 
are  those  who  have  an  interest  in  the  land 
which  would  enable  them  to  resist  success- 
fully any  action  of  the  government  respecting 
it.    (De  Arguello  v.  Greer,  26  Cal.  615.) 

382.  Third  persons,  within  the  meaning  of 
the  act  of  Congress  of  1851,  against  whose  in- 
terest the  final  confirmation  and  patent  of  a 
Mexican  grant  are  not  conclusive,  are  those, 
and  those  onlv,  who  have  such  claim  of  title 
that  they  could,  under  the  stipulations  of  the 
treaty  of  Guadalupe  Hidalgo,  and  the  law 
of  nations,  withstand  the  government  of  the 
United  States  if  it  were  claiming  the  land  for 
itself.  One  claiming  under  an  inchoate  Mex- 
ican grant  which  has  been  confirmed,  and  the 
final  survey  of  which  has  been  approved  under 
the  act  of  July  1,  1864,  is  not  such  third  per- 
son.   (Miller  v.  Dale,  44  Cal.  562.) 

383.  The  third  persons  against  whose  inter- 
ests, by  the  fifteenth  section  of  the  act  of  1851, 
the  final  confirmation  and  patent  are  not  con- 
clusive, are  those  whose  title  is  at  the  time 
such  as  to  enable  them  to  resist  successfully 
any  action  of  the  government  in  respect  to  it. 
Parties  holding  claims  which  may  be  located 
without  the  toundaries  of  the  patent,  and 
still  within  the  limits  of  the  general  tract 
designated  in  the  grants  to  them,  do  not  con- 
stitute such  third  persons,  nor  do  parties  who 
hold  claims  only  upon  the  bounty  of  the  gov- 
ernment, nor  do  intruders,  nor  even  settlers, 
having  certificates  of  sale,  unless  the  same 
antedate  the  presentation  of  the  claim  of  the 
patentee  to  the  board  of  land  commissioners 
for  California,  to  which  period  the  patent 
takes  effect  b3r  relation.  The  interests  of  the 
third  persons  intended  by  the  act  would  have 
been  as  effectually  projected  without  its  pro- 
visions as  the^  are  now  by  them.  The 
section  in  question  is  only  a  legislative  recog* 
nition  of  a  principle  of  law  and  justice,  appu* 
cable  to  all  grants.  (Waterman  v.  Smith,  18 
Cal.  373.) 

Cited  44  Cal.  576. 

384.  On  the  21st  of  January,  1842.  the  Mex- 
ican government  granted  to  the  Indian  chief, 
Francisco  Solano,  a  tract  of  land  called  Sui- 
sun,  Ci)vering  four  sq^uare  leagues,  within  ex- 
terior limits  embracing  about  eight  leagues. 
On  the  4th  of  March,  1810,  the  same  govern- 
ment granted  to  Armijo  a  tract  of  lana  called 
Tolenas,  covering  three  leagues,  within  exte- 
rior limits  embracing  from  twelve  to  twenty 
leagues.  The  maps  referred  to  in  both  grants 
cover  the  land  in  controversy.  Upon  final 
confirmation  and  survey  a  patent  was  issued,  ! 
January  18,  1857,  by  the  United  States  to 
Ritchie,  successor  in  interest  to  Solano,  for 
four  leagues  of  land,  with  the  specific  descrip- 
tion of  the  official  survey  by  the  United  States. 
This  patent  covers  the  land  in  dispute.  The 
grant  to  Armijo,  from  whom  defendant 
traced  title,  was  confirmed  by  the  United 
States  district  court,  and  stands  on  appeal  to 
the  supreme  court.  Assuming  that  Armijo 
occupied  and  claimed,  from  the  entire  quan- 
tity comprehended  within  the  map  referred 
to  m  his  grant,  three  specific  leagues  cover- 
ing the  land  in  controversy,  held,  that  the 
patent  is  conclusive  against  the  defendant  un- 
less he  shows  title  superior  to  the  patent, 
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under  a  confirmed  Spanish  or  Mexican  grant  ^ 
located  under  those  governments,  or  under  the 
government  of   the  United  States.    (Water- 
man V.  Smith,  13  Cal.  378.) 
Cited  15  Cal.  366;  18  Cal.  572;  22  Cal.  Ill ;  26 
Cal.  626,  627 ;  33  Cal.  456;  85  Cal.  315,  458. 

385.  The  title  of  the  parties  claiming  under 
Solano  became  perfect  from  the  time  of  the 
approved  survey  by  the  United  States.  On 
the  other  hand,  the  title  under  the  grant  to 
Armijo  did  not  attach  to  any  three  specific 
leagues ;  it  constituted  only  an  interest  in  such 
quantity,  to  be  afterwards  laid  off  by  competent 
authority.    (Waterman  v.  Smith,  IS  Cal.  373.) 

386.  The  term  'Hhird  persons."  used  in  the 
fifteenth  section  of  the  act  of  Congress,  does 
not  include  intruders,  nor  pre-emptioners 
claiming  under  the  laws  of  Congress,  nor  lo- 
cators of  school  warrants,  nor  any  other  per- 
sons whose  interests  have  been  acquired  smce 
the  acquisition  of  the  country,  when  the  ob- 
ligation to  protect  existing  ri);hts  of  property 
devolved  upon  the  United  States.  They  refer 
not  to  all  persons  other  than  the  United 
States  and  the  claimants,  but  to  those  who 
hold  independent  titles  arising  previous  to  the 
acquisition  of  the  country.  The  latter  class 
are  not  bound  by  the  decree  and  patent,  for 
they  do  not  hold  in  subordination  to  the  ac- 
tion of  the  government,  nor  by  an3r  title  sub- 
sequent, but  by  title  arising  anterior  to  the 
conquest.  (Leese  v.  Clark,  20  Cal.  387.) 
Cited  24  Cal.  669;  26  Cal.  627 ;  44  Cal.  577;  75 

Cal.  399. 

387.  General  interest  in  a  grant  not  set  off 
cannot  be  set  up  as  a  defense  to  the  claim  of 
plaintiffs.  The  patent  is  conclusive  evidence 
of  the  right  of  the  patentee  to  the  land  de- 
scribed therein,  not/)nly  as  between  himself 
and  the  United  States,  but  as  between  himself 
and  a  third  person  who  has  not  a  superior 
title  from  a  source  of  paramount  proprietor- 
ship.   (Waterman  v.  Smith,  13  Cal.373.) 

388.  Where  the  validity  of  the  claim  of  the 
defendant  under  a  Mexican  grant  had  been 
recognized  and  confirmed,  and  a  patent  to 
him  issued  thereon  by  the  United  States, 
held,  that  the  plaintiff,  relying  solely  upon  an 
opposing  unconfirmed  grant  from  the  Mexi- 
can government,  embracing  the  same  prem- 
ises, could  not  call  in  question  the  rights  of 
the  defendant  either  in  law  or  equity.  (Rico 
v.Spence,  21  Cal.  504.) 

389.  Neither  the  claimant  of  a  Mexican 
grant  nor  those  claiming  title  through  him 
can  introduce  evidence,  in  an  action  brought 
by  them  to  recover  possession  of  tlie  grant,  or 
a  portion  thereof,  to  stiow  that  the  patent  is- 
sued therefor  was  void.  (Chipley  v.  Farris, 
45  Cal.  527.) 

Who  bound  by.  See  ante,  353,  et  seq ;  post, 
394,  522. 

Patent,  effect  of  against  Indians.  See  In- 
dians, 9,  et  seq. 

Patent  where  grants  conflicting.  See  ante, 
112,  113. 

Who  bound  by  where  grants  conflicting. 
See  ante,  106. 

C.  Validity;  Impeachment;    Setting  Aside. 

390.  Patent  issued  while  appeal  to  the  su- 
preme court  from  the  decree  of  the  district  | 


court  confirming  the  same  is  pending,  is  void. 
(McGarrahan  v.  New  Idria  Min.  Co.,  49  CaL 
881.) 

391.  Until  the  validity  of  a  grant  from  the 
Spanish  or  American  government  has  been 
determined  by  the  tribunals  of  the  United 
States,  under  the  act  of  Congress  of  March  3, 
1851,  it  cannot  be  made  the  basis  for  im- 
peaching a  patent  for  the  same  premises. 
(Rico  V.  Spence,  21  Gal.  504.) 

392.  A  patent  issued  by  the  United  States 
for  a  confirmed  Mexican  or  Spanish  grant 
will  not  be  vacated  by  a  state  court,  because 
the  grantee  had  received  a  donation  of  more 
than  eleven  square  leagues  of  land  from  Mex- 
ico or  Spain  before  he  received  the  grant  con- 
firmed.   (Semple  v.  Uagar,  27  Cal.  163.) 

393.  It  would  be  a  fatal  objection  to  a  bill 
in  equity  by  defendant,  to  set  aside  a  patent 
for  fraud  in  its  procurement,  that  the 
patentee  is  not  a  party.  He  would  be  a 
necessary  party  to  any  proceeding  to  avoid  or 
set  aside  his  patent,  on  the  ground  that  it 
was  issued  through  fraud  or  misrepresenta- 
tion. His  rights  cannot  be  determined  or  im- 
paired in  any  suit  between  third  parties. 
(Biddle  Boggs  v.  Merced  Mining  Co.,  14  Cal. 
279.) 

Cited  14  Cal.  469;  18  Cal.  435;  22  Cal.  Ill;  6 

Utah,  453. 

894.  As  the  government  acts  in  tne  location 
of  a  Mexican  grant  only  through  its  appointed 
tribunals  and  officers,  if  it  discover  thai  im- 
position and  fraud  have  been  practiced  upon 
them,  and  have  produced  a  result  which 
otherwise  would  not  have  been  obtained,  it 
may  itself  institute  proceedings  to  vacate  the 
confirmation  and  natent,  and  annual  or  cor- 
rect the  location.  But  unless  the  government 
interferes  in  the  matter,  junior  grantees  are 
remediless.     (Leese  v.  Clark,  18  Cal.  535.) 

Fraud  cannot  be  set  up  in  ejectment  on 
patent.    See  ante,  368,  369. 

Patent  cannot  be  collaterally  attacked.  See 
ante,  375. 

Evidence  to  show  patent  void,  who  cannot 
introduce.    See  ante,  389. 

c.  Relation  of. 

395.  A  patent  takes  effect  b^  relation  from 
the  first  step  in  the  proceedings  for  confir- 
mation of  the  grant.  ( Yount  v.  Howell,  14 
Cal.  465.) 

Cited  2  Utah,  188. 

396.  A  title  depending  upon  the  confirma- 
tion and  survey  of  a  Slexican  grant  takes 
effect  by  relation  at  the  date  of  filing  the 
petition,  and  will  prevail  over  a  subsequent 
patent  issued  upon  a  purchase  from  the 
United  States.  (Merrill  v.  Chapman,  34  Cal. 
251.) 

397.  A  patent  is  the  last  act  of  a  series  of 

Sroceedings  taken  for  the  recognition  and  con- 
rmation  of  the  claim  of  the  patentees  to  the 
land  it  embraces,  the  first  of  which  is  the 
petition  to  the  board  of  land  commissioners. 
With  respect  to  such  proceedings  it  takes 
effect  by  relation  at  the  date  of  tne  first  act. 
As  the  deed  of  the  United  States,  it  is  to  be 
regarded  as  if  it  had  been  executed  at  that 
time.  It  passes  whatever  interests  the  United 
States  may  then  have  possessed  in  the  prem- 
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ises.    It  operates  in  consequence  as  an  abso- 
lute bar  to  all  claims  under  the  United  States 
having  their  origin  subsequent  to  the  peti- 
tion.    (Leese  v.  Clark,  18  Cal.  535.) 
Cited  20  CaU  160;  35  Cal.  88;  49  Cal.  334. 

398.  The  patent,  as  the  deed  of  the  United 
States,  takes  effect  onl}r  from  the  date  of  the 
presentation  of  the  petition  of  the  patentees 
to  the  board  of  lana  commissioners.  But  as 
the  record  of  the  government  of  the  existence 
and  validity  of  the  grant,  it  establishes  the 
title  of  the  patentees  from  the  date  of  the 
grant — such  title  depending,  up  to  the  isRU- 
ance  of  the  patent,  upon  the  character  of  the 
grant  and  the  proceedings  of  the  former 
government  in  reference  to  it;  whether  it 
were  of  a  specific  tract  separated  from  other 
lands  by  defined  boundaries,  or  were  only  of 
a  specihc  quantitv  lying  within  an  area  of 
larger  extent ;  and  in  the  latter  case,  whether 
or  not  the  quantity  had  been  located  by 
official  authority.  (Teschemacher  v.  Thomp- 
son, 18  Cal.  11.) 
Cited  19  Cal.  458;  34  Cal.  253;  35  Cal.  88;  85 

Cal.  484;  91  Cal.  402;  distinguished  75  Cal. 

405. 

899.  A  title  to  land  founded  upon  the  con- 
firmation and  survey  of  a  Mexican  grant,  and 
a  patent  issued  in  pursuance  thereof,  or  a  con- 
firmed survey — which  is  now  equivalent  to  a 
patent — takes  effect  by  relation  at  the  date  of 
tiling  the  petition  therefor,  and  will  prevail 
over  a  subsequent  patent  issued  upon  a  pur- 
chase from  the  United  States.  (Monili  v. 
Chapman,  35  Cal.  85.) 

400.  A  patent  of  the  United  States,  following 
a  final  decree  affirming  the  validity  of  a  Mexi- 
can grant  in  a  proceeding  instituted  before  the 
United  States  land  commission  to  obtain  a 
confirmation  of  the  grant,  takes  effect  by  re- 
lation at  the  date  of  the  presentation  of  the 
X)etition  to  the  land  commission,  and  is  to  be 
regarded^  so  far  as  all  intermediate  convey- 
ances are  concerned,  as  having  been  exe- 
cuted at  that  time.  (Touchard  v.  Crow,  20 
Cal.  150.) 

Cited  21  Cal.  221. 

401.  Where,  on  the  twenty -fourth  dajr  of 
February,  1852,  H.  and  others  filed  a  petition 
before  the  United  States  land  commission  for 
a  confirmation  of  a  grant  of  land  from  the 
Mexican  government,  and  in  the  United 
States  district  court,  to  which  the  proceeding 
had  been  appealed,  a  final  decree  of  confirma- 
tion was  rendered  in  November,  1855,  upon 
which  a  patent  subsequently  issued,  held, 
that  a  deed  made  by  H.  on  the  thirtieth  day 
of  Julv,  1852,  of  his  interest  in  the  land  em- 
braced in  the  grant,  passed  the  legal  title  sub- 
sequently acquired  by  the  patent.  (Touchard 
V.  Crow,  20  Cal.  150.) 

Relation  of  patent,  dee  ante,  383;  post, 
522. 

d.  Construction  of;  Extent  of. 

402.  Upon  the  confirmation  of  a  Mexican 
grant  the  patent  issued  by  the  United  States 

Government  to  the  claimant  is  the  only  evi- 
ence  of  the  extent  of  the  grant,  and  the 
terms  used  in  the  patent  relating  to  the  ex- 
tent and  boundaries  of  the  grant  are  subject 
to  the  same  rules  of  construction   as  other 


grants  by  the  government.    (Wright  v.  Sey- 
mour, 69  Cal.  122.) 
Cited  91  Cal.  402. 

403.  A  patent  which  recites  that  the 
patentee  is  the  administrator  of  F.,  the  de- 
ceased claimant  of  the  lands  under  a  Mexican 
grant,  vests  the  legal  title  in  the  patentee, 
although  the  patent  purports  to  grant  the 
land  to  him  in  his  individual  capacity. 
(Sherman  v.  McCarthy,  57  Cal.  507.) 

404.  Note  by  commissioner  of  general  land 
ofilce,  contained  in  patent  for  lands,  under  a 
confirmed  Mexican  ^rant,  to  the  effect  that 
the  lands  granted  in  the  patent  included 
lands  embraced  in  the  final  survey  of  a  pre- 
viously confirmed  Mexican  grant  does  noi 
operate  to  except  the  lands  so  included  from 
the  lands  granted  in  the  patent.  (Yates  v. 
Smith,  40  Cal.  662.) 

405.  Act  of  March  3,  1851,  "To  ascertain 
and  settle  private  land  claims  in  California," 
does  not  restrict  the  operation  of  the  patents 
issued  by  the  United  States  upon  confirma- 
tion of  the  claims  to  the  interests  acquired  by 
the  claimants  from  the  former  government, 
nor  distinguish  the  patents  so  issued  from 
other  patents  issued  by  the  United  States. 
Patents  issued  under  the  act  are  without 
words  of  reservation  or  limitation,  except 
that  they  shall  not  affect  third  persons. 
(Moore  v.  Smaw,  Fremont  v.  Flower,  17  Cal. 
199.) 

Cited  4  N.  Mex.  295. 

Trustee,  patentee  when  is.    See  ante,  291. 
Construction  of  description  in.    See  ant«, 
40. 
Overlapping  patents.    See  ante,  1, 13. 

26,  Limitation  of  Action  to  Recorer  Land  After 

Patent  Issued. 

406.  The  fee  of  lands  held  under  an  imper- 
fect Mexican  grant  is  in  the  United  States, 
and  vests  in  the  patentee  for  the  first  time 
upon  the  issuance  of  a  patent,  and  the  statute 
of  limitations  does  not  commence  to  run 
against  the  claimant  until  the  patent  is  issued 
to  him.    (Anzar  v.  Miller,  90  Cal.  342.) 

407.  An  action  to  recover  land  embraced 
within  a  Mexican  grant  may  be  commenced 
within  five  years  next  after  a  patent  is  issued 
by  the  United  States,  although  more  than  five 
years  have  elapsed  after  the  final  approval  of 
the  survey  by  the  district  court  of  the  United 
States.  (Reed  v.  Ybarra,  50  Cal.  465.) 
Cited  51  Cal.  165 ;  64  Cal.  609 ;  66  Cal.  302 ;  83 

Cal.  288. 

Statute  does  not  begin  to  run  until  patent 
issues.    See  post,  II,  2,  a. 

Final  connrmation;  what  is.  See  Statute 
of  Limitations,  VI,  3,  f. 

Statute  of  limitations,  jurisdiction.     See 

ante,  1, 16. 

n.  Pueblo  Lands. 

/.  Boundaries  of  Pueblos;  Bight  of  Pueblos  to 
Own  Land;  Nature  of  Title. 

408.  The  question  of  the  boundary  lines  of 
the  pueblo  should  not  be  left  to  the  jury,  to 
be  determined  by  parol  proof.  (Payne  v. 
Tread  well,  16  Cal.  220.) 

409.  Under  the  laws  of  the  Indies,  when- 
ever pueblo  was   formed  by  a   grant  to  a 
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founder,  or  the  union  of  ten  or  more  families, 
or  the  foundation  of  a  presidio,  or  the  secular- 
ization of  a  mission,  each  pueblo  was  en- 
titled in  property  to  certain  tracts  of  land 
within  the  limits  of  the  town  to  be  set  apart 
by  them,  called  commons,  pasture  grouifds, 
and  municipal  lands,  by  yirtue  of  their  or- 
ganization as  pueblos.  (Welch  v.  SuUiyan.  8 
Gal.  165.) 

410.  Republic  of  Mexico,  after  revolution  of 
1824,  fully  recognized  rights  of  the  towns 
in  their  commons,  pastures,  and  municipal 
lands.    (Welch  y.  Sullivan,  8  Cal.  165.) 

411.  By^  laws  of  Mexico  towns  were  in- 
vested with  ownership  of  lands.  (Cohas  v. 
Raisin,  8  CSal.  443.) 

412.  Under  Mexican  laws,  municipal 
lands  become  absolute  proi>erty  of  pueluo, 
subject  only  in  their  disx>osition  to  the  gen- 
eral laws  of  Mexico.  (Cohas  v.  Raisin,  3  Cal. 
443.) 

413.  Whether  the  Mexican  government  re- 
tained any  power  to  make  grants  within  the 
limits  of  a  pueblo,  or  not,  the  right  of  the 
nueblo  to  have  the  municipal  and  common 
lands  assigned  was  an  acknowledged  equity, 
charged  with  which  the  United  States  govern- 
ment succeeded  to  the  fee.  (Welch  v.  Sul- 
livan, 8  Cal.  165.) 

414.  Pueblo,  when  once  legally  established, 
became  entitled  to'  four  square  leagues  of 

and,  to  be  surveyed  in  the  form  of  a  square 
lor  quadrangle,  and  marked  by  boundaries 
which  could  be  readily  known  by  otticial 
authority.  (Stevenson  v.  Bennett,  85  CsJ. 
424.) 

415.  The  pre-existing  title  to  pueblo  lands 
under  Mexican  law  was  never  a  tee,  or  in  the 
nature  of  a  private  land  grant,  but  merely 
vested  the  use  of  the  land  in  the  pueblo  in 
trust  for  the  benefit  of  settlers,  with  power  as 
the  representative  of  the  state  to  make  pri- 
vate grants  to  settlers,  but  not  upon  the  sea- 
shore; and  the  fee  of  all  the  IrdHr  which  had 
not  passed  into  private  ownership  remained 
in  the  government,  which  was  not  deprived 
of  the  power  of  making  grants  to  private  per- 
sons within  the  limits  of  the  pueblo,  and  re- 
tained the  title  to  the  seashore  unencumbered 
by  any  power  or  trust  conferred  upon  the 
pueblo,  which  title  passed  to  the  United 
States,  and  from  it  to  the  state  of  California, 
before  the  United  States  saw  fit  to  vest  the 
fee  of  the  pueblo  lands  in  the  city  as  the  suc- 
cessor of  the  pueblo.  (United  Land  Assn.  v. 
Knight,  85  Cal.  448.) 

Ejectment  for  pueblo  lands^  when  prema- 
ture.   See  Municipal  Corporations,  188. 

San  Francisco  as  a  pueblo.   See  San  Fran- 
cisco, I. 

How  surveyed.  See  San  Francisco,  11,  at 
seq. 

2.  Powers  of  Myuntamiento  Oifsr, 

416.  An  ayuntamiento  was  a  municipal 
body,  and  could  take  and  exercise  only  such 
powers  as  were  conferred  upon  it  by  the  will 
of  the  sovereign,  as  expressed  in  the  laws 
creating  it.  ^Branham  v.  Mayor  and  Com- 
mon Council  of  San  Jose,  24  Cal.  586.) 
Cited  29  Cal.  188. 


Ayuntamiento.  allegation  as  to  power  of. 
See  Pleading  ana  Practice,  75. 

Power  to  grant  pueblo  lands.  See  post» 
430,  431. 

Lease  or  mortgage  bv.    See  post,  II,  3. 

Ordinance  of,  whether  passes  title.  See 
post,  II,  4,  d. 

3.  Loose  or  Mortgage  of, 

417.  A  lease  of  four  hundred  acres  of  pueblo 
land  for  ninety-nine  years,  made  by  the 
municipal  authorities  of  a  pueblo  in  Califoi^ 
nia  in  1847,  was  void  for  want  of  i>ower  in 
the  authorities  to  make  the  lease.  (Redding 
V.  White,  .27  Cal.  286.) 

418.  An  ayuntamiento  bad  no  power  to 
mortgage  the  lands  of  the  pueblo,  and  a  mort- 
gage on  such  lands  given  oy  it  was  a  nullity, 
and  vested  in  the  mortgagee  no  interest  m 
the  lands.  (Branham  v.  Mayor  and  Common 
Council  of  San  Jose,  24  Cal.  585.) 

Cited  42  Cal.  656. 

419.  A  decree  foreclosing  a  mortgage  made 
by  the  ayuntamiento  of  San  Jose  on  the 
pueblo  lands,  in  an  action  in  which  the  city 
of  San  Jose,  the  successor  of  the  ayunta- 
miento, was  a  party  defendant,  did  not  affect 
the  citv,  nor  estop  it  from  setting  up  its  title 
to  the  lands.  (Branham  v.  Mayor  and  Com- 
mon Council  of  San  Jose,  24  Cal.  585.) 
Distinguished  98  Cal.  250. 

4.  Orants  of. 

a.  Power  to  Convey ;  Ck>ntrol  of  State  or  Leg- 
islature Over. 

420.  When  California  was  erected  into  a 
state  of  the  American  union  it  succeeded  to 
the  power  which  the  government  of  Mexico 
had  oefore  exercised  over  its  municipalities, 
in  respect  to  the  control  and  disposal  of  the 
pueblo  lands,  so  soon  as  the  title  of  the 
pueblo,  or  its  successor,  and  the  nature  of 
the  trust  on  which  the  lands  were  held, 
should  be  recognized  by  the  proper  tribunals 
of  the  United  States.  (San  f^ncisco  v. 
Canavan,  42  Cal.  541.) 

421.  It  is  for  the  legislature  to  decide  how 
the  trust,  for  which  San  Francisco  holds  the 
title  to  the  pueblo  lands,  shall  be  performed. 
(San  Francisco  v.  Canavan,  42  Cal.  541.) 

422.  Governor  and  departmental  assembly 
of  California  had  power  to  xnake  grants  of 
lands  within  the  general  limits bf  pueblos,  and 
the  official  acts  of  such  officers,  within  the 
seneral  sco]ie  of  their  powers,  are  presumed  to 
have  been  done  by  lawful  authority.  (Brown 
V.  San  Francisco,  16  Cal,  451.) 

423.  Political  head  of  department  of  Cali- 
fornia possessed  authority  to  ^rant  lands 
within  the  pueblo  of  San  Francisco,  and  in 
numerous  instances  exercised  it ;  such  author- 
ity was  paramount,  and  its  exercise  could  not 
be  interfered  with  or  defeated  by  any  subse- 
quent action  of  the  pueblo  or  its  officers. 
(Leese  v.  Clark,  18  Cal.  535.) 

424.  The  powers  and  authority  which  had 
been  conferred  by  law  upon  municipal  officers 
of  the  puebo  to  grant  pueblo  lands  were  not 
suspended,  ipso  facto,  by  the  war  with  Mexico, 
or  by  the  conquest,  and  the  fact  that  such 
officers,  during  the  military  occupation,  and 
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after  the  complete  oonqneBt  and  cession, 
were  Americans,  or  held  their  otKoe  undei 
American  authority,  did  not  change  the 
powers  and  obligations  which,  by  the  existing 
laws  of  the  country,  belonged  to  such  munic- 
ipal officers.  Ana  the  same  presumptions 
attach  to  their  grants  of  lots,  whether  made 
before  or  after  the  conquest  and  cession* 
(Payne  v.  Treadwell,  16  Cfal.  220.) 

425.  Pueblos,  under  laws  of  Spain  and 
Mexico,  had  right  to  dispose  of  certain  lands 
within  their  limits  to  defray  municipal  ex- 
penses.   (Welch  y.  Sulliyan,  b  Cal.  165.) 

426.  Under  Mexican  law  the  power  to  grant 
or  lease  pueblo  lands  was  yested  in  the  munic- 
ipal authorities.    (Redding  y.  White,  27  GaL 

Cited  42  Cal.  656. 

427.  The  grants  made  by  justices  of  the 
peace  from  1839  to  the  end  of  1843  were  made 
Dy  yirtue  of  authority  conferred  on  them  in 
the  absence  of  alcaldes  by  the  departmental 

Snto,  in  yirtue  of  article  180  of  the  law  of 
arch  17,  1837.    (Cohas  y.  Raisin,  8  Cal. 
443.) 

428.  A  justice  of  the  i)eace  of  San  Francisco 
in  1849  had  no  authority  as  such  to  make 
grants  of  the  pueblo  lands  of  that  city,  and 
a  grant  made  oy  him  is  inoperatiye  for  any 
purpose  whateyer.  (Hubbard  y.  Barry,  21 
Cal.  321.) 

429.  It  seems  that  Mexican  justices  of  the 
peace  had  authority,  before  the  war,  to  make 
grants  of  land  in  San  Francisco.  (Reynolds 
▼.  West,  1  Cal.  322.) 

430.  Authority  to  erant  lands  waa  yested 
in  ayantamiento,  ana  in  the  alcaldes  or  other 
officers  who,  at  the  time,  represented  it,  or 
had  succeeded  to  its  powers  and  obligations. 
(Hart  y.  Burnett,  15  Cal.  630.) 

Cited  16  Cal.  225 ;  24  Cal.  602;  27  Cal.  286;  30 
Cal.  606;  64  Cal.  433^6;  92  Cal.  452. 

431.  Under  the  laws  of  Mexico,  and  the  de- 
crees of  the  departmental  assembly  of  Cali- 
fornia, the  ayuntamiento  and  the  alcaldes  had 
power  to  grant  limited  portions  of  the  munic- 
ipal lands  of  the  pueblo.  (Welch  y.  Sulli- 
yan, 8  Cal.  165.) 

Cited  21  Cal.  41 ;  54  Cal.  434. 

432.  By  the  laws,  usago,  and  custom  of 
Mexico  the  alcaldes  were  the  heads  of  the 
ayuntamientos  or  town  councils,  were  the  ex- 
ecutiye  officers  of  the  towns,  and  rightfully 
exercised  the  power  of  granting  lots  within 
the  towns  which  were  the  nroperty  of  the 
'towns.    (Cohas  v.  Raisin,  3  (3al.  443.) 

433.  Admitting  the  power  of  American 
alcaldes  to  grant  lands  within  the  pueblo,  it 
only  extended  to  lands  which  had  not  been 
preyiously  granted  by  the  superior  author- 
ities of  the  department  under  the  former 
goyemment.  Nor  does  it  matter  in  any  re- 
spect whether  the  grant  of  those  authorities 
passed  a  legal  or  an  equitable  title.  The 
moment  they  assumed  the  control  of  the 
property  and  passed  any  interest  in  the 
same,  all  granting  power  of  the  subordinate 
officers  of  the  pueblo  with  re8r>ect  to  the 
property  ceased.    (Leese  y.  Clark,  18  Cal. 


434.  All  grants  made  by  the  alcalde  from 
the  beginning  of  1835  to  near  the  end  of  1839 
were  made  by  the  autnority  of  the  ayunta- 
miento.   (Cohas  y.  Raisin,  3  Cal.  443.) 

435.  The  srants  made  in  1844  by  alcaldes 
were  made  Dy  yirtue  uf  their  office,  as  con- 
stituting the  municipal  goyemment  of  this 
pueblo,  under  Goyemor  Micheltoreno's  proc- 
lamation of  Noyember  4,  1843.  (C]k>has  y. 
Raisin,  3  Cal.  443.) 

436.  American  alcaldes  appointed  after  the 
conouest  had  thepower  to  grant  pueblo  lands, 
as  the  municipal  law  remained   unchangea 
until  1850.    (Welch  y.  Sulliyan,  8  Cal.  165. ) 
ated  21  Cal.  41 ;  64  Cal.  434. 

437.  An  alcalde  of  San  Francisco  bad,  in 
1849,  authority  as  such  to  make  grants  of  the 
lands  of  that  pueblo,  and  the  same  presump- 
tions in  regard  to  the  regularity  ana  effect  of 
his  proce^Klinss  attach  to  him  as  to  other 
officers.  (White  y.  Moses,  21  Cal.  34.) 
Cited  26  Cal.  491 ;  64  Cal.  433. 

438.  A  erant  of  public  lands  in  San  Fran- 
cisco, made  by  an  American  alcalde,  during 
the  continuance  of  the  war  between  the 
United  States  and  Mexico,  is  yoid ;  and  the 
grantee  acquires  neither  title  nor  color  of 
title.  An  alcalde^ had  no  authority,  either 
from  the  Mexican  or  American  goyemment, 
to  make  grants  of  public  lands,  or  to  conyey 
the  lands  of  priyate  mdiyiduals,  whether  they 
were  natural  or  artificial  persons.  (Wood- 
worth  y. 'Fulton,  1  Cal.  295,  approyed  1  Cal. 
325,  335,  387,  414,  3  Cal.  453,  disapproyed  3 
Cal.  451,  8  Cal.  187, 198,  15  Cal.  498,  558,  598, 
619,  77  <Jal.  493 ;  Reynolds  y.  West,  1  Cal.  322, 
oyerruled  3  Cal.  451,  8  Cal.  200, 15  Cal.  658.) 

439.  An  alcalde's  grant  of  pueblo  land  in 
San  Francisco,  made  after  the  acquisition  of 
California  by  the  United  States,  was  inopera- 
tiye and  yoid  if  the  granted  land  was  within 
the  tract  reserved  by  the  president  of  the 
United  States  for  public  purposes.  (Naglee 
y.  Palmer,  50  Cal.  641.) 

440.  An  alcalde  of  the  pueblo  of  San  Fran- 
cisco— after  the  conquest,  and  before  the  in- 
corporation of  the  city  of  San  Francisco  and 
the  adoption  of  the  constitution  of  the  state — 
could  make  a  valid  grant  of  pueblo  lands,  as 
such  officers  had  been,  before  the  conquest, 
accustomed  to  do.  Held,  accordingly,  that 
such  a  grant,  made  in  the  usual  form  and 
with  the  customary  formalities,  was  yalid. 
(Scott  y.  Dyer,  64  Cal.  430.) 

Cited  58  Cal.  69;  79  Cal.  459. 

441.  A  grant  by  the  alcalde  of  San  Fran- 
cisco after  the  conquest^  and  before  the  incor- 
poration of  San  Francisco,  operated  to  de- 
prive the  pueblo  and  its  successor,  the  city 
of  San  Francisco,  of  the  right  to  open  streets 
through  the  land  granted,  except  upon  com- 
pensation paid  or  sectired,  and  in  pursuance 
of  proceedings  prosecuted  for  the  purpose.* 
(Scott  y.  Dyer,  54  Cal.  430.) 

Alcalde  grants  of  beach  water  lots.  See  San 
Francisco,  283,  et  seq. 

Mexican  grants  in  San  Francisco.  See  San 
Francisco,  SlV,  2,  5. 

Jurisdiction  oyer.    See  ante,  I,  23,  a. 

Grants  by  alcaldes  after  the  cession.  See 
ante,  2()4. 
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Recitals  of  anthority,  effect  of.  Bee  post, 
II,  4,  k. 

b.  Grantable  Lands  Within ;  Extent  of  Grant. 

442.  The  regulations  of  secularization,  by 
Governor  Figueroa,  August  9,  1834,  limiting 
the  extent  of  land  to  be  granted  to  any  one 
individual  to  four  hundred  varas  square, 
did  not  apply  to  pueblo  lands,  and  did  not 
limit  the  general  power  of  the  governor  and 
departmental  assembly  to  grants  of  four  hun- 
dred varas  square.  (Brown  v.  San  Francisco, 
16  Cal.  461.) 

443.  The  power  to  grant  pueblo  lands  was 
limited  to  the  granting  of  house  lots  for  build- 
ing purposes,  and  lots  two  hundred  varas 
square,  called  suertes,  for  cultivating  or 
planting  as  gardens,  vineyards,  orchards,  etc. 
(Kedding  v.  White,  27  Cal.  285.) 

444.  A  grant  of  land  of  "four  hundred 
varas"  by  the  Mexican  government  is  under- 
stood to  mean  four  hundred  varas  square,  un- 
less the  description  is  controlled  by  other 
parts  of  the  grant  requiring  a  different  form 
for  the  land  granted.  (Steinbach  v.  Moore. 
30  Oal.  498.)  ' 

445.  Where  land,  within  the  general  limits 
of  the  pueblo  of  San  Francisco,  and  also 
within  the  limits  of  the  old  "  Mission,"  was 
sranted  to  an  individual  by  the  governor  and 
departmental  assembly,  in  183940,  before  tlie 
"Mission"  had  been  entirely  secularized,  it 
would  seem  to  have  been,  at  the  date  of  the 
grant,  exempt  from  the  exercise  of  pueblo 
right-s  over  it,  and  must  be  presumed  to  be 
grantable,  just  as  any  other  land  previouslv 
occupied  bjr  the  mission  establishments,  but 
not  exclusively  dedicated  to  pious  uses. 
(Brown  v.'San  Francisco,  16  Cal.  451.) 
Cited  30  Cal.  506;  42  Cal.  550. 

446.  The  fact  that  such  grant  recites  the 
law  of  1824,  and  the  regulations  of  1828,  and 
no  others,  does  not  raise  the  inference  that 
the  grant  was  made  only  under  the  authority 
of  that  law  and  those  regulations.  (Brown  v. 
San  Francisco,  16  Cal.  451.) 

c.  Petition  for. 

447.  Where  a  petition  for  a  grant  of  land 
was  presented  to  an  alcalde  without  the 
signature  of  the  petitioner,  but  the  prayer  of 
the  petition  was  granted  by  a  writing  imme- 
diately lollowing  the  petition,  held,  that  the 
grant  was  valid,  notwithstanding  the  want  of 
the  petitioner's  signature.  (Reynolds  v.  West, 
1  Cal.  322.) 

d.    Ordinance    of    Ayuntamiento,    Whether 

Passes  Title. 

448.  An  ordinance  of  ayuntamiento  direct- 
ing proper  functionary  to  make  grant  of  a  lot 
to  a  person  named  therein  if  he  should  find 
that  no  other  person  had  a  better  right 
thereto,  does  not  pass  any  title  to  the  person 
hamed.     (Beach  v.  Gabriel,  29  Cal.  580.) 

e.  Statement  of  Official  Character  in. 

449.  Statement  of  alcalde's  official  char- 
acter, in  commencement  of  grant  signed  by 
him,  is  sufficient  to  show  that  he  acted  in  his 
official  capacity,  without  a  descriptio  officii 
appended  to  his  signature.  (Downer  v. 
JSmith,  24  Cal.  114.) 


f.  Description. 

450.  When  the  description  of  two  lots  con- 
veyed by  alcalde  grants  represents  them  as 
onehundred  vara  lots  numbered  15  and  25, 
as  marked  on  page  4  of  district  record  "  B," 
whicJi  record  shows  the  location  of  the  prem- 
ises described  in  the  grants,  there  is  no  patent 
ambiguity  in  the  description;  and  if  there  is 
no  evidence  tending  to  discover  a  latent  am- 
biguity, an  objection  to  the  grants  as  uncer- 
tain and  ambiguous  in  the  description  of  the 
premises  conveyed  is  properly  overruled. 
(Spaulding  v.  Bradley,  79  Cal.  449.) 

451.  A  grant  by  an  alcalde  of  a  lot  in  a 
pueblo  "twenty-five  yards  in  front  by  fifty  in 
depth,  and  bounded  southeast  by  Chaipa 
Garcia*s  house  and  lot,"  was  valid,  and  con- 
veyed ownership  to  a  definite  tract  of  land,  if 
Chaipa  Garcia  occupied  a  lot  in  the  pueblo, 
and  a  lot  twenty-five  by  forty  yards  could  be 
located  immediately  to  the  northwest  of  hers. 
(Holloway  v.  Galliac,  47  Cal.  474.) 

452.  Entry  subsequently  made  by  alcalde  in 
his  book  of  records,  immediately  below  the 
grant,  in  these  words,  **'  the  above  is  located 
fronting  twenty-five  varas  on  Market  place, 
and  forty  varas  fronting  on  San  Carlos  street," 
does  not  affect  the  grant,  and  may  be  disre- 
garded. It  does  not  grant  any  land,  but  im- 
dertakes  to  locate  a  lot  already  granted  and 
definitely  described.  (Holloway  v.  Galliac, 
47  Cal.  474.) 

453.  When  an  alcalde  granted  a  lot  by  a  de- 
scription sufficient  to  pass  the  title  his  juris- 
diction over  the  subject  matter  ended.  (Hol- 
loway V.  Galliac,  47  Cal.  474.) 

454.  An  alcalde  granted  a  lot  in  the  pueblo 
of  San  Jose  to  P.,  describing  it  as  "  situated 
to  the  south  of  the  house  of  the  citizen  Felia 
Buelna,  and  in  this  municipality."  Held, 
that  the  description  may  Ix;  construed  to 
mean  south  of  the  lot  of  Buelna.  (Romie  v. 
Casanova,  45  Cal.  131.) 

Quantit^^  cannot  control  boundaries.  See 
San  Francisco,  13. 

Alcalde  grant,  location  of  is  question  of 
fact.    See  Boundaries,  31. 

g.  Delivery. 

455.  If  the  delivery  of  a  deed  of  concession 
made  by  an  alcalde  was  essential  to  paps  the 
title  the  presumption  is  that  the  deliveir 
was  made  at  the  time  the  deed  was  executed. 
Whether  such  delivery  was  essential,  not  de- 
cided.    (Lick  V.  Diaz,  30  Cal.  65.) 

456.  Where  the  original  grant  of  an  alcalde 
is  contained  in  the  book  of  grants  ke^t  by 
him  no  proof  of  a  delivery  of  the  grant  is  re- 
quired. The  production  of  the  b^k  has  the 
same  force  and  effect  upon  the  question  of 
delivery  as  the  production  of  an  original  deed 
or  grant  would  have  by  one  claiming  under  it. 
(Downer  V.  Smith,  24  Cal.  114.) 

457.  When  entry  of  grant  made  by  alcalde 
was  duly  enteieii  in  the  book  of  official 
records,  attested  by  his  signature,  a  delivery 
of  the  same,  era  copy  thereof,  was  not  neces- 
sary in  order  to  give  effect  to  the  grant  and 
vest  the  title  in  the  grantee.  (Donner  v. 
Palmer,  31  Cal.  500.) 
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b.  'ntle  Passing, 

458.  Grant  made  by  alcalde  of  San  Fran- 
cisco  in  1848  passed  absolute  title  thereto; 
nor  could  any  portion  thereof  be  appropriated 
to  the  use  of  the  public  as  a  street,  except 
upon  due  compensation  paid  or  secured  in 
pursuance  of  proceedings  prosecuted  for  that 
purpose.    (Spaulding  v.  Bradley,  79  Cal.  449.) 

459.  Grant  of  fifcy-vara  lot  at  Mission 
Dolores,  made  by  Mexican  alcalde  in  1842, 
where  the  grantee  took  possession,  inclosed 
the  lot,  and  built  a  house  thereon,  is  a  title 
under  which  a  party  may  recover  possession 
as  against  one  who  claims  under  a  lease  exe- 
cuted by  the  priest  of  the  Mission  in  1849. 
(Brown  v.  O'Connor,  1  Cal.  419.) 

460.  A  person  claiming  under  an  alcalde's 
grant  made  in  1847  title  to  a  one  hundred 
vara  lot  of  land  in  sSan  Francisco  cannot 
maintain  a  possessory  action,  or  an  action  of 
ejectment  against  a  person  in  actual  posses- 
sion, upon  the  ground  that  the  alcalde's 
grantee  went  upon  the  lot  in  1848  to  take  pos- 
session and  drove  some  stakes,  and  cleared 
away  some  brush  for  the  purpose  of  erecting 
a  dwelling-house,  when  it  appeared  that  he 
periormed  no  other  acts  of  ownership  either 
at  that  time  or  subsequently.  (Woodworth 
▼.  Fulton,  1  Cal.  295.) 

Sale  of  pueblo  lands  carries  title  to  center 
of  street.    See  BoundarieSt  106. 

1.  To  Married  Women. 

461.  Where  the  grantee  was  a  married 
woman,  held,  that  the  question  as  to  her 
capacity  to  take  a  concession  of  public  lands 
was  a  question  for  the  alcalde,  in  the  per- 
formance of  his  official  duties,  to  determine, 
or  that,  at  least,  the  legality  of  the  concession 
would  be  presumed,  until  her  incapacity  to 
take  according  to  law  should  be  established  by 
the  party  denying  it.  (Reynolds  v.  West,  1 
Cal.  322.) 

Property  acquired  under  Mexican  grant, 
whether  separate  or  community.  See  Hus- 
band and  Wife,  II,  2,  e. 

Lot  granted  by  justice  is  separate  property. 
See  Husband  and  Wife,  141. 

j.  Conditions  in  and  Forfeiture  of. 

462.  Conditions  which  require  performance 
of  services  are  not  onerous  in  the  sense  of  the 
Spanish  law,  so  as  to  convert  the  transaction 
into  one  of  contract,  when  they  are  rendered 
by  the  grantee  for  his  own  benefit ;  they  are 
only  so  when  rendered  for  the  benefit  of  the 
grantor,  or  parties  other  than  the  grantee. 
(Noe  V.  Card,  14  Cal.  576.) 

463.  Conditions  of  fencing,  building,  payine 
municipal  fees,  etc.,  attached  to  grants  ol 
town  lots  by  the  municipal  authorities,  take 
from  the  grants  their  character  as  pure  dona- 
tions ;  but  the  grants  are  none  the  less  dona- 
tions.    (Noe  V.  Card,  14  Cal.  576.) 

464.  Alcaldes'  grants  were  intended  to  be 
gifts  and  not  sales,  and  when  the  grantee  was 
required  to  pay  a  municipal  tax  or  fee,  its 
payment  was  not  a  condition  precedent  to  the 
exercise  of  the  granting  power,  nor  did  a  fail- 
ure to  pay  it  defeat  or  invalidate  the  grant. 
(Donner  v.  Palmer,  31  Cal.  600.) 


465.  Where  there  was  no  attempt  at  any 
time  to  perform  condition  subsequent  con- 
tained in  an  alcalde  grant,  and  nothing  to 
prevent  or  excuse  performance,  and  an  inex- 
cusable breach  of  tne  condition  had  occurred 
long  prior  to  the  adoption  of  the  common  law 
in  uiis  state,  and  for  nearly  forty  years  there- 
after the  grantee  remained  silent,  asserting 
no  claim  to  the  lot,  and  allowing  a  subsequent 
grantee  of  the  city  to  occupy  and  improve 
the  premises  without  objection  for  tnirty 
years  of  that  time,  and  finally  asserted  a  right 
only  because  of  the  recent  issue  of  a  patent 
for  the  pueblo  lands  oi  the  city,  it  must  be 
held  that  all  right  of  the  grantee  under  the 
grant  had  been  forfeited,  and  the  title  re- 
verted in  the  pueblo  before  the  adoption  of 
the  common  law,  and  neither  such  adoption 
nor  the  subsequent  issuance  of  such  patent 
restored  to  him  any  right  in  the  premises. 
(Norris  v.  Moody,  84  Cal.  143.) 

466.  Where  the  grantor  of  defendant  ob- 
tained an  alcalde's  grant  to  a  town  lot  in 
1843,  and  was  put  into  possession  thereof  and 
commenced  building  thereon  (his  grant  con- 
taining the  usual  condition  of  building  within 
one  ye&T),  and  was  compelled  to  suspend  the 
erection  of  his  house,  and  the  lot  remained 
unoccupied  till  1849,  when  he  went  again  into 
possession  and  built  a  house,  which  posses- 
sion was  maintained  till  the  bringing  of  this 
suit,  and  the  plaintiff's  grantor  obtained  a 
^rant  of  the  same  lot  in  1^7,  but  never  went 
into  possession,  held,  that  there  was  no  for- 
feiture of  the  grant  of  defendant's  grantor  on 
the  ground  oi  nonperformance  within  the 
time,  unless  something  else  was  done  to  pro- 
duce it.  (Holliday  v.  West,  6  Cal.  519.) 
Cited  84  Cal.  147, 149-^51. 

Forfeiture,  what  is  not.    See  post,  II,  4,  n. 

467.  If  the  ori^nal  grant  of  land  is  in 
presenti  any  condition  annexed  to  it  requir- 
ing improvements  within  a  certain  time  can 
only  oi)erate  as  a  condition  subsequent,  a 
breach  of  which  must  be  aflarmatively  shown 
by  the  city  or  its  successors  in  interest,  and 
does  not,  ipso  facto,  effect  a  reverter  of  title 
until  proper  steps  are  taken  to  consummate 
the  forfeiture.    (Cullen  v,  Sprigg,  83  Cal.  56.) 

468.  The  civil  law,  which  applied  to  all 
grants  made  in  California  prior  to  the  adop- 
tion of  the  common  law  in  1850  did  not  re- 
quire any  formal  denouncement  or  re-entry 
for  forfeiture  to  revest  title  in  a  pueblo  to 
lands  granted  by  its  alcalde  upon  conditions 
subsequent,  but  the  question  of  forfeiture  in 
each  case  must  be  determined  in  view  of  the 
circumstances  of  the  case,  upon  principles 
of  right  and  wrong.  (Norris  v.  Moody,  84 
Cal.  143. ) 

469.  If  pueblo  land  granted  is  to  be  for- 
feited upon  failure  to  make  certain  required 
improvements  within  one  year,  a  subsequent 
grant  by  the  city  to  another  grantee  before  the 
expiration  of  the  year  cannot  operate  as  a  dec- 
laration of  forfeiture.  (Cullen  v.  Sprigg,  83 
Cal.  56.) 

k.  Validity  of;  Effect  of  Recital  of  Authority 

in  Grant. 

470.  It  is  necessary  to  show  that  lands 
granted  were  property  of  town  to  sustain  a 
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fi&nt  from  a  town.    (Yanderslioe  T.  Hanka, 
Cal.  27.) 
Cited  8  Cal.  588. 

471.  A  grant  by  an  alcalde  in  1849  of  pueblo 
lands  in  San  Francisco  was  not  invalidated  by 
the  fact  that  it  was  made  in  pursuance  of  a 
■ale  at  public  auction  by  order  of  the  town 
council.     (White  v.  Moses,  21  Cal.  34.) 

472.  Alcalde's  grantee  is  chargeable  with 
knowledge  that  alcalde  had  no  authority  to 
make  the  grant.  (Woodworth  v.  Fulton,  1 
Cal.  295.) 

473.  Parties  who  do  not  claim  under  any 
conveyance  from  the  authorities  of  the  pueblo 
of  San  Francisco,  and  are  strangers  to  the 
title,  cannot  object  to  alcalde  grants  of  land 
therein  that  they  are  not  made  in  further- 
ance of  the  trust  for  which  the  lands  were  as- 
signed to  the  pueblo.  It  is  no  concern  of 
theirs  whether  the  ayuntamiento,  in  author- 
izing alcaldes  to  grant,  abused  its  power  or 
not.  Field,  C.  J.  (Payne  v.  Treadwell,  16 
Cal.  220.) 

474.  If  the  grants  in  question,  issued  in 
March,  1850,  pursuant  to  the  order  of  the 
ayuntamiento,  were  issued  im{>roperly  in 
cases  where  the  laws  at  the  time  in  force  did 
not  contemplate,  it  is  for  the  city  succeeding 
to  the  rights  of  the  pueblo  to  interfere.  Un- 
til such  interference,  the  title  must  be  held 
good  as  against  third  persons.  Field,  C.  J. 
(Payne  v.  Treadwell,  16  Cal.  220.) 

Presumption  in  favor  of.   See  post,  II,  4, 1. 

475.  A  grant  may  be  made  under  other  and 
different  authority  than  that  recited  in  the 

frant,  and  may  be  valid,  athoiigh  prohibited 
y  the  authority  recited.      (Brown  v.  San 
Francisco,  16  Cal.  451.) 

476.  Where  the  grant  of  an  alcalde  recited 
that  he  made  it  by  virtue  of  the  authority  in 
him  vested,  and  in  pursuance  of  the  order  of 
the  town  council,  held,  that  his  general  au- 
thority to  make  the  grant  as  alcalde  was  not 
limited  by  the  recital,  and  that  the  grant  was 
admissible  in  support  of  the  title  of  the 
grantee  without  proof  of  any  order  of  the 
town  council.  (White  v.  Moses,  21  Cal.  34.) 
Cited  27  Cal.  285;  42  Cal.  556. 

Recitals  in  grant,  effect  of.    See  ante,  446. 
Alcalde  grant  to  infant.    See  Infancy,  5. 

L  Presumptions  in  Favor  of,  and  in  Favor  of 
Official  Action ;  Acts  When  to  be  Ques- 
tioned. 

477.  Presumption  attaching  to  grant  of  pu- 
eblo lands  is  not  overcome,  nor  is  it  suffi- 
ciently established  that  the  land  granted  was 
a  public  plaza  at  the  date  of  the  grant,  by 
mere  evidence  that  before  the  grant  the  land 
was  vacant,  and  was  used  bv  the  owners  of 
adjacent  lots  in  going  to  ana  from  their  lots, 
and  that  upon  certain  days  the  public  would 
use  it  as  a  place  for  public  amusements. 
(Latham  v.  City  of  Los  Angeles,  87  Cal.  514.) 

478.  The  presumption  attaches  to  a  grant  of 
lands  by  the  ayuntamiento  of  a  pueblo  to  a 
private  person,  who  has  been  put  in  posses- 
sion by  the  alcalde,  that  the  authorities  of 
the  pueblo  acted  within  the  limits  of  their 
official  authority  in  making  the  grant.  (La- 
tham V.  City  of  Los  Angeles,  87  Cal.  514.) 


479.  A  grant  of  a  lot  in  San  Frandsoo, 
made  by  an  alcalde,  whether  a  Mexican  or  of 
any  other  nation,  raises  the  presumption  that 
the  alcalde  was  a  properly  qualified  officer, 
that  he  had  authority  to  make  the  grant,  and 
that  the  land  was  within  the  boundaries  of 
the  pueblo.  (Cohaa  v.  Raisin,  3  Cal.  443.) 
Cited  15  Cal.  498,  558, 569,  589;  21  Cal.  40;  52 

Cal.  432-34;  87  Cal.  518. 

480.  Grants  made  after  the  15th  of  Septem- 
ber, 1847,  must  be  presumed  to  be  made  bv 
the  authority  of  the  avuntamiento,  or  council, 
BO  long  as  that  boay  existed.  (Cohaa  v. 
Raisin,  3  Cal.  443.) 

481.  The  official  acts  of  alcaldes  in  the 
course  of  their  ordinary  and  accustomed 
duties,  and  within  the  general  scope  of  their 
powers,  as  here  defined  and  explained,  will 
De  presumed  to  have  been  done  by  lawful 
authority.  (Hart  v.  Burnett,  15  Cal.  530.) 
Cited  58  Cal.  69. 

482.  A  grant  of  land  made  by  a  Mexican 
alcalde  before  the  war  will  be  presumed  to 
have  been  made  in  the  course  of  nis  ordinary 
and  accustomed  duties,  and  within  the  scope 
of  his  legitimate  authority ;  and  the  burden 
of  proof  lies  on  him  who  controverts  the 
validity  of  such  a  grant  to  show  that  it  is  not 
made  by  a  competent  officer,  or  in  the  forms 
prescribed  by  law.    (Reynolds  v.  West,  1  Cal. 

Cited  16  Cal.  241. 

483.  Where  it  appeared  that  the  petitioner's 
husband  was  the  owner  of  two  fifty  vara  lota 
at  the  time  the  concession  was  made  to  her^ 
held,  that  it  would  be  presumed  that  the  act 
of  the  alcalde  in  making  the  grant  was  in  oon- 
formitv  with  law  until  it  should  be  shown 
that  the  petitioner's  husband  had  received 
the  lots  which  he  held  as  a  concession  of 

Sublic  lands,  and  not  by  purchase  from  an  in- 
ividual.     (Reynolds  v.  West,  1  Cal.  322.) 
Cited  3  Cal.  451 ;  16  Cal.  227. 

484.  A  grant  Inr  an  alcalde  of  a  town  lot  in 
San  Francisco,  aU;er  the  conq^uest  and  cession 
of  California,  down  to  the  incorporation  of 
the  city  in  April,  1850,  will  be  presumed,  un- 
til the  contrary  be  shown,  to  oe  within  the 
authority  of  such  alcalde,  and  the  lot  granted 
will  be  presumed  to  be  within  the  limits  of 
the  pueblo.  (Payne  v.  Treadwell,  16  Cal. 
220.) 

Cited  21  Cal.  41 ;  54  Cal.  433,  434;  58  Cal.  69. 

485.  The  authorities,  as  to  the  presump- 
tions in  favor  of  the  validity  of  grants  maoe 
by  public  officers,  cited  and  approved.  ( Payne 
V.  Treadwell,  16  Cal.  220.) 

486.  It  is  too  late  to  ouestion  authority  of 
alcalde  elected  in  1846.  If  invalid,  his  acts  as 
a  de  facto  officer  must  be  held  good  by  this 
court.    (Cohas  v.  Raisin,  3  Cal.  443.) 

Presumptions  in  favor  of.  See  ante,  I,  6; 
422. 

m.  Liability  of  City  on  Covenants  in. 

487.  The  ayuntamiento  of  San  Francisco,  in 
1850,  by  an  order  authorized  its  alcalde  to 

?;rant  to  plaintiff  "  a  quantity  of  land  in  con- 
ormitjr  with  the  survey  of  the  town,  as  near 
as  possible  to  the  location  of  "  certain  other 
lots  which  plaintiff  was  to  surrender  to  the 
town.    The  alcalde  accordingly  conveyed  by 
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deed  to  plaintiff  a  lot  which  had  been  pre- 
viously granted  by  the  town  to  one  Gerke. 
Held,  that  an  action  for  the  breach  of  cove- 
nants of  warranty  in  this  deed  will  not  lie 
against  the  city*  (Findla  v.  San  Francisco, 
13  Cal.  534.) 

488.  The  trae  meaning  of  the  order  is  that 
the  alcalde  was  to  grant  the  city's  land  only, 
and  neither  the  town  nor  its  successor  is 
bound  for  an  act  done  beyond  the  limit  of  its 
authority.  (Findla  y*  San  Francisco,  13  Gal. 
634.) 

n.  Conflicting  Grants,  Adjustment  of. 

480.  Where  the  grant  of  plaintiff's  grantor 
was  never  recorded,  and  it  appears  that,  owing 
to  mistakes  having  occurred  in  the  granting 
of  lots  (grants  having  in  some  instances  been 
made  to  two  persons  for  the  same  lot),  the 
alcalde,  about  six  months  after  giving  the 
grant  to  plaintiff's  grantor,  gave  notice  to  all 
persons  to  appear  and  have  tht;ir  grants  ad- 
justed, which  notice  was  complied  with  bv 
defendant's  grantor,  but  not  by  plaintiff's 
grantor,  the  former  being  then  again  placed 
in  possession;  it  seems  that  no  inference 
arises  that  the  granting  power  had  resumed 
the  land  as  by  a  forfeiture  of  defendant's 
grantor,  for  the  purpose  of  granting  the  lot 
to  plaintiff's  grantor.  (Holliday  v.  West,  6 
Cal.  619.) 

490.  The  only  conclusion  is  that  the  second 
grant  was  made  by  mistake,  and  that  the  sec- 
ond fprantee  was  perfectly  aware  of  the  in- 
validity of  his  grant,  and  either  made  no 
legitimate  effort  to  obtain  possession,  or  did 
so  and  faUed.    (Holliday  v.  West,  6  Cal.  519.) 

o.  Evidence  of ;  Entry  of ;  Alcalde's  Books  as 
Evidence  and  Fresumptions  from. 

491.  Best  evidence  of  alcalde  grant  is  official 
public  record  of  the  acts  of  the  alcalde  by 
whom  the  grant  was  made.  In  the  absence 
of  this,  and  of  all  secondary  proof  to  establish 
the  genuineness  of  the  grant,  a  copy  of  a 
record  of  a  grant  made  in  a  book  seen  in  the 
office  of  an  alcalde  is  not  admissible  in  proof, 
more  especially  if  the  grant  claimed  was 
made  nine  months  before  the  record,  and  it 
be  not  shown  that  the  alcalde  in  whose  charge 
it  was  seen  continued  in  office  until  the  date 
of  the  record.  Per  S^rague,  J.,  dissenting. 
(Garwood  v.  Hastings,  38  Cal.  216.) 

492.  Alcaldes'  grants  of  lots  in  pueblos  in 
California,  made  while  the  Spanish  or  Mexi- 
can laws  were  in  force,  were  required  to  be 
first  entered  in  a  book  to  be  kept  by  the  al- 
caldes for  that  purpose,  and  then  to  be  signed 
and  attested  by  the  proper  officer.  A  copy  or 
summary  statement  of  the  proceedings,  as 
contained  in  this  book,  also  signed  and  at- 
tested by  the  proper  officer,  was  then  to  be 
given  to  the  grantee  as  evidence  of  his  title. 
(Donner  v.  Palmer,  31  Cal.  500.) 

Cited  37  Cal.  442. 

493.  An  entry  of  a  grant  of  land  in  the 
pueblo  de  San  Jose,  made  in  the  book  of  al- 
calde's grants,  is  entitled  to  be  received  in  evi- 
dence upon  proof  that  the  persons  by  whom 
it  is  signed  were  the  alcalde  and  clerk  of  said 
pueblo  at  the  time  it  bears  date,  and  that 
their  signatures  are  genuine,  and  that  the 


book  was  one  of  the  books  of  the  alcalde's 
office  in  which  alcalde  grants  were  entered, 
and  that  the  book  belonged  to  the  recorder's 
office  of  Santa  Clara  county •  (Downer  v. 
Smith,  24  Cal.  114.) 
Cited  31  Cal.  510,  513,  523. 

494.  Book  A  of  original  grants,  in  custody 
of  recorder  of  San  Francisco,  is  admissible  in 
evidence  when  introduced  to  prove  that  other 
grants  were  made  than  those  found  in  ''Blot- 
ter B."    (Sill  V.  Reese,  47  Cal.  294.) 

495.  The  fact  that  ''Blotter  B,"  so  called,  in 
the  possession  of  the  recorder  of  San  Fran- 
cisco, shows  a  certain  number  of  lots  granted 
by  the  alcalde  in  a  particular  year,  does  not 
raise  the  presumption  that  he  did  not  grant 
other  lots  during  the  same  year.  (Sul  v. 
Reese,  47  Cal.  294.) 

Record  of  grant.    See  ante,  II,  2,  g. 
Entry  by  alcalde  in  his  book  of  records, 
effect  on  grant.    See  ante,  II,  2,  f. 

p.  Modification  and  Renunciation  of  Grant. 

496.  The  power  vested  i|i  an  alcalde  to  grant 
lots  implies  the  power  to  modify  the  grant, 
with  the  consent  of  all  i>artie8  in  interest, 
while  the  proceedings  are  in  fieri,  and  so  long 
as  any  thing  remains  to  be  done  by  the  grant- 
ing power.     (Lick  v.  Diaz,  37  Cal.  437.) 

497.  Although  neither  the  delivery  of  an 
alcalde's  grant  nor  the  payment  of  the  munic- 
ipal fees  was  necessary  to  vest  title  in  the 
grantee,  yet,  if  immediately  after  a  grant  was 
made  to  two  persons,  and  signed  andrecorded 
in  due  form  oy  the  alcalde,  the  grantees  ap- 
peared before  him,  and  one  of  them  verbally 
renounced  his  right  in  the  lot  granted,  the 
alcalde  might  amend  his  record  by  indorsing 
on  the  back  of  the  grant  the  renunciation, 
and  the  fact  that  the  other  person  might  have 
the  entire  lot,  and  the  lot  then  became  the 
sole  property  of  the  one  not  renouncing. 
(Lick  V.  Diaz,  37  Cal.  437.) 

498.  It  was  competent  for  one  of  the  gran- 
tees of  a  lot  made  by  an  alcalde  to  two  per- 
sons, at  any  time  before  the  proceedings  were 
completed,  to  decline  the  grant,  and  consent 
that  the  grant  be  made  to  nis  cograntee,  and 
the  alcalde  might  then  modify  the  grant  by 
an  indorsement  thereon,  making  it  inure  to 
the  benefit  of  such  cograntee,  and  the  title 
would  then  vest  in  him  alone.  (Lick  v.  Diaz, 
37  Cal.  437.) 

499.  Such  modification  of  an  alcalde's  grant 
is  not  a  transfer  of  title  from  one  cograntee  to 
another,  but  an  exercise  of  the  granting 
power.    (Lick  v.  Diaz,  37  Cal.  437.) 

500.  The  fact  that  one  of  the  cograntees  in 
an  alcalde's  grant,  before  the  proceedings  to 
vest  title  were  completed,  appeared  before 
the  alcalde  and  consented  to  renounce  his  in- 
terest in  the  grant,  and  declined  the  same, 
and  requested  it  to  be  made  to  the  other  co- 
grantee, may  be  shown  by  parol  testimony, 
}>rovided.  the  alcalde  has  maae  such  modifica- 
tion of  the  grant  by  an  indorsement  thereon. 
Such  testimony  may  be  rebutted  by  parol  tes- 
timony on  the  other  side  tending  to  show 
that  such  were  not  the  facts.  (Lick  v.  Diaz, 
37  Cal.  437.) 

501.  Upon  an  issue  as  to  whether  an  al- 
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calde's  grant  was  declined  and  renounced, 
eiridence  that  at  the  alleged  time  the  pueblo 
was  a  small  place,  and  a  renunciation  of  the 
lot  could  not  well  have  transpired  without  a 
knowledge  of  the  witnesses,  is  inadmissible. 
(Lick  V.  JOiaz,  37  Cal.  437.) 

602.  When  an  alcalde  has  made  a  grant  to 
two  persons  jointly,  and  has  delivered  posses- 
sion and  completed  the  proceedings,  the  title 
vests  in  the  two  jointly,  and  an  indorsement 
then  made  by  the  alcalde  on  the  grant,  without 
the  consent  of  the  grantees,  that  one  of  them 
has  renounced,  and  that  the  grant  shall  inure 
to  the  benefit  of  the  other,  does  not  divest  the 
title  of  liie  one  said  to  have  renounced. 
(Lick  V.  Diaz,  37  Cal.  437.) 

603.  After  a  grant  of  a  lot  had  been  made 
b}^  an  alcalde  of  Yerba  Buena  to  two  persons 
jointly,  and  possession  had  been  delivered,  a 
certificate  made  by  the  alcalde,  written  on 
the  same  piece  of  paper  as  the  grant,  stating 
that  one  of  the  grantees  has  renounced  his 
property  in  the  lot,  and  that  it  shall  be  the 
property  of  the  other,  does  not  divest  the 
grantee  so  alleged  to  have  renounced  of  his 
title,  unless  it  appears  that  he  authorized  the 
alcalde  to  make  the  certificate.  (Lick  y. 
Diaz,  80  Cal.  65.) 

604.  Where  an  alcalde  made  a  deed  grant- 
ing a  lot  to  two  persons  jointly,  and  after- 
wards certified  on  tne  same  piece  of  paper  that 
one  of  them  had  renounced  his  right,  and  the 
lot  had  become  the  property  of  the  other, 
such  certificate  is  insufficient  to  establish  the 
fact  of  renunciation,  but  the  presumption  is 
that  the  title  remained  in  the  person  alleged 
to  have  renounced.    (Lick  v.  Diaz,  30  Cal.  65.) 

q.  Possession  as  Evidence  of  Title. 

506.  Possession  is  sufiiident  evidence  of 
title  to  pueblo  land  as  against  a  mere  tres- 
passer without  right;  but  it  is  of  no  value  as 
against  a  patent  to  the  city  unless  it  consti- 
tutes a  bar  under  the  statute  of  limitations, 
which  does  not  begin  to  run  until  the  patent 
is  issued.  (Mills  v.  City  of  Los  Angeles,  90 
Cal.  622.) 

506.  The  mere  fact  that  a  party  held  posses- 
sion of  pueblo  land  within  the  limits  of  the 
city  of  San  Francisco  for  the  period  of  several 
years  prior  to  1861,  and  then  died,  raises  no 
presumption,  in  an  action  brought  by  his  in- 
testate to  recover  the  land,  that  this  posses- 
sion was  connected  with  the  title  of  the  city. 
(McManus  v.  O'Sullivan,  48  Cal.  7.) 

507.  A  person  who  was  in  the  mere  naked 
possession  of  pueblo  land  in  San  Francisco, 
and  who  did  not  hold  the  same  under  a  grant 
from  the  authorities  of  the  pueblo,  was  not  a 
beneficiary  under  the  decree  of  the  circuit 
court  confirming  said  lands  to  the  city.  (Mc- 
Manus V.  O'Sullivan,  48  Cal.  7.) 

Cited  87  Cal.  334. 

6s  Congressional  Orant  to  Pueblos:  Presentation, 
Confirmation,  Patent 

608.  The  act  of  Congress  of  1851  operates 
as  a  grant  to  the  pueblos  of  all  lands  within 
their  limits,  vacant  and  ungranted,  on  the  7th 
of  July,   1846.    (Welch  v.  Sullivan,   8  Cal. 

1(55.) 


609.  Such  a  confirmation  is  higher  evidence 
of  title  than  a  patent,  because  it  is  a  direct 
grant  of  the  fee,  by  the  sovereign,  through 
the  legislative  department,  while  a  patent  is 
only  a  ministerial  act.  (Welch  y.  Sullivan,  8 
Cal.  165.) 

510.  Pueblo  lands  are  not  exempted  from 
the  operation  of  the  rules  requiring  presenta- 
tion for  confirmation.  (Stevenson  v.  Ben- 
nett, 35  Cal.  424.) 

611.  A  grant  of  a  lot  in  a  pueblo,  made  by 
a  governor  of  California  before  it  was  ceded  to 
the  United  States,  conveys  no  title  to  the 
grantee  unless  the  same  was  presented  to  and 
confirmed  by  the  board  of  land  commis- 
sioners.    (Merle  v.  Dixey,  31  Cid.  130.) 

612.  A  claim  to  land  in  a  pueblo  under  a 

?;rant  made  by  the  governor  of  California  be- 
ore  its  cession  to  the  United  States  was  not  a 
conveyance  in  fee  of  land  in  severalty  so  as  to 
excuse  its  presentation  for  confirmation  to 
the  board  of  land  commissioners  appointed 
under  the  act  of  Congress  of  March  3,  1851. 
(Steinbach  v.  Moore,  30  Cal.  498.) 
Cited  31  Cal.  131 ;  42  Cal.  556 ;  74  Cal.  452;  92 
Cal.  454. 

513.  If,  at  the  date  of  the  cession  of  Califor- 
nia to  the  United  States,  a  pueblo  existed 
which  was  entitled  to  four  leagues  of  land,  bat 
the  same  had  not  been  surveyed  and  had  its 
boundaries  marked  by  official  authority,  the 
title  of  the  pueblo  to  the  land  was  imperfect, 
and  the  same  became  a  part  of  the  public 
domain,  unless  an  application  was  made  to 
the  land  commissioners  for  its  confirmation 
within  two  years  from  the  passage  of  the  act 
of  Congress  of  March  3, 1851.  (Stevenson  v. 
Bennett,  36  Cal.  424. ) 

614.  The  second  provision  of  section  14  of 
the  act  requiring  the  claim  to  any  city,  or 
town,  or  village  lot,  where  the  city,  town,  or 
village  existed  on  tne  7th  of  July,  1846,  to 
be  presented  to  the  board  by  the  corporate 
authorities,  does  not  extend  to  all  lots  situ- 
ated within  the  limits  of  the  city,  town,  or 
village  which  thus  existed,  but  only  to  lots 
belonging  to  or  claimed  by  such  city,  town,  or 
village,  thus  authorizing,  with  otlier  provi- 
sions of  the  section,  the  corporate  authorities 
to  present,  under  one  general  claim,  the  in- 
terest of  the  city,  town,  or  village,  and  the 
separate  interests  of  individuals  under  con- 
cessions from  those  authorities.  (Leese  v. 
Clark.  18  Cal.  535.) 
Cited  92  Cal.  454. 

Presentation  of.    See  ante,  I,  23,  a. 

515.  Persons  holding  alcalde  grants  made 
in  1847,  for  lots  within  the  pueblo  of  San 
Francisco,  took  their  grants  in  subordination 
to  the  future  action  of  the  government,  old  or 
new,  in  determining  the  limits  of  elder  erants 
for  lands  within  the  pueblo,  made  by  Mexi- 
can governors,  and  are  not  "  third  persons" 
within  the  fifteenth  section  of  the  act  of  Con- 
gress, who  can  question  the  action  of  the 
government  in  locating  such  elder  grants. 
Such  persons  cannot  renist  a  patent  for  lands 
based  upon  a  confirmation  of  an  elder  grant. 
(Leese  v.  Clark,  18  Cal.  535.) 

516.  The  city  of  San  Francisco,  as  successor 
of  the  pueblo,  and  those  claiming  under  the 
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city,  are  third  persons  within  the  meaning  of 
the  act  of  Oonsress  of  March  3, 1851,  who  are 
not  concluded  oy  the  confirmation  in  the  dis- 
trict court  of  a  grant  of  pueblo  land  made  by 
a  prefect  and  opposed  by  the  alcalde  of  the 

Sueblo,  but  approved  by  the  governor  of  the 
epartment  by  virtue  ot  his  superior  power  to 
grant  vacant  lands  within  the  boundaries  of 
the  pueblos,  irrespective  of  their  claims  to 
hold  and  dispose  of  them.  (Ohm  y.  San 
Francisco,  92  Cal.  437.) 

517.  The  confirmed  prefect  grant  was  held 
under  a  title  independent  of  and  adverse  to 
the  title  of  the  pueblo,  and  the  confirmed 
title  of  the  city  as  successor  of  the  pueblo ; 
and  the  holder  of  the  prefect  grant  cannot 
enforce  a  trust  against  the  city  and  its  gran- 
tees under  a  patent  from  the  United  States  to 
the  city.  (Ohm  y*  San  Francisco,  92  Cal. 
437.) 

518.  If  the  claim  of  a  pueblo  to  a  tract  of 
Ian  d  in  California,  under  the  laws  of  Mexico, 
was  confirmed,  ana  the  decree  excepted  from 
the  confirmation,  such  parcels  of  land  within 
the  limits  of  the  i>ueblo  as  had,  by  grants 
from  lawful  authority,  vested  in  and  been 
confirmed  to  parties  claiming  thereunder, 
and  such  parcels  as  should  thereafter,  in  pro- 
ceedings then  pending,  be  confirmed  to  such 
parties,  the  confirmation  of  such  excepted 
parcels  save  to  the  confirmees  a  title,  as 
against  claimants  under  the  pueblo  confirma- 
tion.   (Umbarger  y.  Chaboya,  49  Cal.  525.) 

619.  In  such  case,  the  claimant  under  the 
pueblo  confirmation  is  not  a  third  person, 
within  the  meaning  of  the  act  of  Congress  of 
March  3,  1851,  whose  rights  were  not  con- 
cluded by  the  confirmation  of  the  grantee 
within  the  pueblo  limits,  -and  cannot,  in 
ejectment  brought  by  the  latter,  show  that 
the  grant  to  the  latter  was  a  fabrication. 
(Umoarger  y.  Chaboya,  49  Cal.  625.) 

620.  If  the  tribunals  of  the  United  States 
confirm  lands  to  a  pueblo,  excepting  there- 
from grants  made  within  the  limits  of  the 
pueblo  to  other  parties,  whether  confirmed 
before  the  pueblo  confirmation,  or  afterwards 
upon  proceedings  then  pending,  a  confirma- 
tion of  one  of  such  grants  is  conclusive  as 
against  the  pueblo,  and  cannot,  in  a  collateral 
action,  be  questioned  by  one  claiming  under 
the  pueblo.  (Umbarger  y.  Chaboya,  49  CaJ. 
526.) 

621.  To  a  patent  issued  upon  the  confirma- 
tion of  a  ^rant  from  the  Mexican  governor  of 
lots  within  the  limits  of  the  pueblo  the  same 
operation  and  effect  should  be  accorded  as  to 
any  other  patent,  regular  upon  its  face,  is- 
sued by  the  United  States,  upon  the  conprma- 
tion  of  a  claim  under  a  Mexican  grant,  pur- 
suant to  the  act  of  Congress  of  March  3, 1851. 
(Leese  y.  Clark,  18  Cal.  535.) 

622.  The  patent  to  pueblo  lands,  as  a  con- 
versance, is  to  be  construed  only  as  a  quit- 
claim, and  takes  effect  by  relation  at  the 
time  when  proceedings  were  instituted  before 
the  board  of  land  commissioners  for  con- 
firmation of  the  Mexican  grant ;  and  can  con- 
vey nothing  which  the  government  of  the 
United  States  had  not  the  power  to  grant  or 
confirm  at  the  date  of  filing  the  petition  for 
confirmation,  or  which  was  not  then  or  there- 
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after  vested  in  the  United  States.    (United 
Land  Assn.  v.  Knight,  85  Cal.  448.) 

523.  Act  of  May  14,  1861,  entitled  "An  act 
to  provide  for  the  sale  of  marsh  and  tide  lands 
of  this  state,"  does  not  confirm  alcaldes' 
grants  to  or  sales  of  lands  lying  below  low- 
water  mark,  and  permanently  submerged. 
(People  ex  rel.  Tesphemacher  v.  Davidson,  30 
Cal.  379.) 

Pueblo  lands,  patent  for.  See  Public 
Lands,  271. 

Confirmation  of  grant,  conclusiveness  of. 
See  San  Francisco,  XIV,  2. 

MEXICAN  LAW. 

1.  No  ordinance  of  an  ayuntamiento, 
which  transcended  the  powers  conferred  by 
the  decree  of  March  20^  1837,  was  of  validity, 
until  it  had  been  submitted  to,  and  approved 
by,  the  governor  of  the  dej)artment,  and  an 
ordinance  of  an  ayuntamiento,  authorizing 
the  blowing  up  of  buildings  in  case  of  a  fire, 
would  transcend  the  powers  conferred  by 
that  decree,  and  would  be  invalid  unless  ap- 
proved by  the  governor  of  the  department. 
(Dunbar  y*  Alcalde  etc.  of  San  Francisco,  1 
Cal.  355.) 

2*  Plaintiff  claiming  that  one  S.,  his  pre- 
decessor, had  title  to  the  land  sued  for  by 
Prescription  as  against  the  government  of 
[exico,  through  an  actual  occupancy  for 
more  than  ten  years  without  being  disturbed 
by  that  government,  held,  that  even  if  pre- 
scription run  against  the  government,  it  will 
not  avail  plaintiffj  because  the  verdict  is 
against  such  a  holding  and  claiming  as  to  g^ive 
him  title  by  prescription.  (Hall  y.  Dowling, 
18  Cal.  619.) 

3.  Under  the  Mexican  law,  which  formerly 
prevailed  in  this  country,  the  proceeding  of 
conciliacion  was  necessary  before  the  insti- 
tution of  a  suit  in  one  of  the  ordinary  courts ; 
and  it  seems  that  it  was  the  proper  and  regu- 
lar proceeding  to  be  taken,  even  since  the  ac- 
quisition of  the  country  by  the  Americans. 
The  want  of  it,  however,  is  to  be  regarded  but 
as  a  formal  and  technical  defect,  which  this 
court,  on  appeal,  is  authorized  to  disregard- 
by  the  statute  of  February  28, 1850,  and  the 
court  will  not  reverse  a  judgment  merely  be- 
cause the  formality  of  conciliacion  has  not« 
been  gone  through  with  before  the  com- 
mencement of  the  suit.  (Yon  Schmidt  y. 
Huntington,  1  Cal.  65.) 

4.  If  conciliacion  had  been  necessary  to  con- 
fer iurisdiction  upon  the  ordinary  judge  it 
would  have  been  a  fatal  defect,  wnich  could 
not  te  overlooked  or  disregarded  even  on  ap- 
peal. (Yon  Schmidt  v.  Huntington,  1  Cal. 
56.) 

6.  In  what  cases  conciliacion  was  necessary 
under  the  Mexican  law,  and  in  what  cases  un- 
necessary, considered.  Per  Bennett,  J.  (Yon 
iSchmidt  v.  Huntington,  1  Cal.  66.) 

6.  Since  the  occupation  of  California  by  the 
Americans  the  proceeding  of  conciliacion  has 
been  deemed  a  useless  formality  by  the  greater 
portion  of  the  members  of  the  bar,  by  the 
courts,  and  by  the  people.  Per  Bennett,  J. 
(Yon  Schmidt  v.  Huntington,  1  Cal.  55.) 

Judicial  notice  of.    See  Judicial  Notice,  14. 
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MEXICAN  LAW— MILITARY  COMPANIES. 


Presumption  as  to.    See  Foreign  Law,  2. 

Customs  under.    8ee  Usages. 

'*  Enagenasion,"  meaning  of.  See  Deeds, 
234. 

Exchange  under.    See  Exchange,  2. 

Want  of  date  of  instrument,  effect  of  under. 
See  Contracts,  59. 

Jurisdiction  of  supreme  court  of  United 
States  on  construction  of.    See  Appeals,  3370. 

Right  of  public  in  waters  under.  See 
Watercourses,  III. 

Ownership  and  control  of  mining  land  un- 
der.   See  Mines  and  Mining,  I. 

Rule  as  to  separate  and  community  prop- 
erty under.    See  Husband  and  Wife,  II,  2,  a. 

Community  property,  power  of  husband 
over  under.  See  Husband  and  Wife,  249,  et 
seq. 

Power  of  married  woman  to  contract  under. 
See  Husband  and  Wife,  III,  I. 

Contract  of  married  woman  to  convey  land 
before  cession.  See  Specific  Performance, 
56. 

Community  proj^rty,  power  of  wife  to  dis- 
pose of  after  husband's  death.  See  Husband 
and  Wife,  265. 

Power  of  wife  to  contract  under.  See  Hus- 
band and  Wife,  372. 

Interest  of  wife  in  community  property  un- 
der.   See  Husband  and  Wife,  288,  et  seq. 

Gifts  between  husband  and  wife  under. 
See  Husband  and  Wife,  63. 

Relations  of  husband  and  wife  under  and 
contracts  between.  See  Husband  and  Wife, 
45. 

Widow's  liability  for  community  debts  un- 
der.   See  Husband  and  Wife,  14. 

Seals  were  unknown  under.  See  Agency, 
29. 

Contract  for  conveyance  under.  See  Vendor 
and  Vendee,  I,  7. 

Oral  contract,  effect  of  under.  See  Statute 
of  Frauds,  I,  10,  b. 

Deed  under.    See  Deeds,  11. 

Deed  under  need  not  recite  consideration. 
See  Deeds,  27,  et  seq. 

Delivery  of  deed,  evidence  of,  under.  See 
Deeds,  85. 

After-acquired  title,  whether  passes  by  deed 
under.    See  Deeds,  278,  et  seq. 

Land,  how  conveyed  under.  See  Mexican 
Jjards,  141. 

Conveyance  of  lands  by  Indians  under.  See 
Indians,  11,  et  seq. 

Selection  and  location  under,  estoppel  from. 
See  Estoppel,  78,  et  seq. 

Power  to  grant  divorce  under  Mexican  law. 
See  Marriage  and  Divorce,  III,  4,  b. 

Subsequently  acquired  title  will  not  sup- 
port ejectment  under  Mexican  law.  See 
Ejectment,  73. 

Commencement  of  Buit,  what  is.  See  Stat- 
ute of  Limitations,  308. 

Limitation  in  case  of  fraud.  See  Statute  of 
Limitations,  273. 

Statute  of  limitations  ignoring,  validity  of. 
See  Statute  of  Limitations,  VI,  3,  f . 

Presumption  as  to  statute  of  limitations. 
See  Appeals,  2864. 

Law  of  escheat.    See  Escheat,  2,  et  seq. 

Interest  under.    See  Interest,  III. 

Mexican  system  of  administration.  See 
Estates  of  Deceased  Persons,  6. 


Execution  of  will  under.    See  Wills,  lY. 

Will,  when  takes  effect  under  the  Mexican 
law.    See  Wills,  VIII. 

Descent  under.  See  Estates  of  Deceased 
Persons,  VIII,  4,  f. 

Probate  of  will  under.  See  Wills,  X,  1. 

Administration  of  estates  under.  See  Ex- 
ecutors and  Administrators,  521. 

Right  of  inheritance  of  aliens  under.  See 
Aliens,  23. 

Heir  not  liable  as  executor  de  son  tort  un- 
der.   See  Executors  and  Administrators,  522. 

Mother,  right  of  to  letters  of  guardianship 
after  her  second  marriage.  See  Guardian  and 
Ward,  12,  et  seq. 

Alcaldes.    See  Alcaldes. 

Alcaldes'  records,  certified  copies  of.  See 
Evidence,  II,  7,  d. 

Usury.  Mexican  law  relating  to  did  not  pre- 
vail in  Cfalifornia  in  1850.    See  Usury. 

Judgments  of  alcaldes.  See  Judgments, 
X,2. 

Alcalde,  record  of  judicial  investigation  as 
evidence.    See  Evidence,  246. 

Lost  grant,  book  of  records  of  alcaldes  as 
evidence  of.    See  Evidence,  73,  et  seq. 

Effect  on  of  change  of  sovereignty.  See 
Conflict  of  Laws,  10. 

Effect  of  cession  of  territory.  See  Interna- 
tional Law. 

Cession,  ownership  and  control  of  mining 
lands  on  cession.    See  Mines  and  Mining,  I. 

Citizens  under  the  treaty  of  Qoer^taro.  See 
Citizens,  1. 

MIDDLEMEIf. 

1.  A  person  who  merely  brings  two  parties 
together  for  the  purpose  of  contracting  for 
themselves,  may  properly  receive  compensa- 
tion from  each.  (Green  v.  Robertson,  64  Cal. 
75.) 

MILEAGE. 

Supervisors,  mileage  of.    See  Supervisors, 

JLL. 

Witness  voluntarily  appearing  is  not  en- 
titled to.    See  Witnesses,  Xl. 

OfScers,  mileage  of.  See  Offices  and 
Officers,  XII,  2. 

Sheriffs,  mileage  of.    See  Sheriffs,  VL 

MIUTABT  COMPAMES. 

1.  A  copy  of  a  copy  of  a  muster-roll  of 
United  States  soldiers  is  not  admissible  in 
evidence  to  prove  a  man  to  be  a  soldier. 
(People  ex  rel.  Orman  v.  Riley,  15  Cal.  48.) 

2.  The  volunteers,  to  be  entitled  to  the 
bounty  provided  to  be  paid  by  this  state  by 
the  act  of  April  4,  1864  (Stats  1863-64,  p. 
486),  must  have  enlisted  not  only  under  the 
laws  of  Congress  requiring  a  quota  of  volun- 
teers to  be  raised  in  this  state,  but  also  while 
such  quota  was  beingraised  under  the  orders 
of  the  president.  (People  ex  rel.  Quinn  v. 
Board  of  Examiners,  34  Cid.  647.) 

3.  It  is  the  duty  of  the  boards  pf  supervisors 
of  the  respective  counties  in  this  state  to 
audit  and  allow  the  bills  of  organized  volun- 
teer companies  for  rent  of  armory,  etc.,  and 
to  direct  a  warrant  to  be  issued  therefor,  pay- 
able out  of  the  county  funds  in  the  hands  of 
the  county  treasurer ;  and,  if  they  refuse  to  is- 
sue such  warrant  in  a  proper  case,  a  writ  of 
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mandate  will  be  issued  commanding  them  to 
do  so.    (People  ex  rel.  Cobb  v.  Supervisors  of 
San  Joaquin  County,  28  Cal.  228.) 
Cited  36  Cal.  604. 

4.  The  sums  paid  by  counties  for  expenses 
of  volunteer  companies  are  to  be  allow^  and 
credited  to  such  counties  by  the  state  treas- 
urer in  his  annual  settlements  with  the  county 
treasurers.  (People  ex  rel.  Cobb  v.  Super- 
visors of  San  Joaquin  County,  28  Cal.  228.) 

MIUTABT  LAND  WARRANTS. 

Location  oL    See  Public  Lands,  VII. 

MIUTART  LAW. 

See  Military  Companies;   Military  Reserva- 
tions. 

Taking  private  property  for  military  pur- 
pose.   See  Eminent  Domain,  lY,  3,  d. 

Soldiers,  right  of  to  vote.  See  Elections, 
VI,  3. 

Aid  to  railroad  during  war.  See  Rail- 
roads, 8. 

Sale  of  land  for  the  relief  of  yolunteers. 
See  Treasurers,  1. 

MILITARY  RESERYATIONS. 

Judicial  notice  as  to  land  included  in.  See 
Judicial  Notice,  49. 

Point  San  Jose  military  reservation.  See 
San  Francisco,  XIV,  11, 

1.  Reservation  attempted  to  be  made  on 
behalf  of  United  States  government  in  1847, 
by  the  military  officers  then  exercising  au- 
thority at  San  Francisco,  embraced  all  the  lots 
lying  between  Montgomery  street  on  the  west 
and  deep  water  on  the  east,  and  by  **  deep 
water''  was  meant  the  place  used  as  an 
anchorage  for  vessels,  the  intention  being  to 
fix  the  eastern  boundary  at  some  undefined 
point  in  the  bay  beyond  the  line  of  the  city 
front.  (People  ex  rel.  Burr  v.  Dana,  22  Cal, 
11 ;  Blanc  y.  Bowman,  22  Cal.  23.) 

2.  Where  act  of  legislature,  providing  for 
disposition  of  state  property,  exempted  from 
its  provisions  that  portion  of  the  property 
"known  as  the  government  reservation,*'  ex- 
cept as  to  certain  leasehold  estates  therein 
which  were  confirmed,  held,  that  whether 
the  reservation  had  any  legal  existence  or  not, 
was  immaterial ;  all  that  was  known  by  that 
name  being  exempted  from  the  operation  of 
the  act  except  as  to  the  leases  confirmed  by 
it.    (People  ex  rel.  Burr  y.  Dana,  2^  Cal.  11.) 

MILITIA. 

See  Military  Companies. 

Exemption  of  member  of  militia  from  jury 
duty.    See  Jury  and  Jurors,  44. 

MILLS. 

See  Watercourses,  X. 

MINGLING  OF  FUNDS. 

See  Accession ;  Executors  and  Administra- 
tors, VI,  3,  c;  Husband  and  Wife,  II,  2,  1; 
Trusts  and  Trustees,  VII,  6. 


MINES  AND  MINING* 
I*  Ownership  and  Control  of  Mining 
Lands;  Rnie  Under  Mexican  Law 
and  on  Cession. 
n.  Wliat  are  Mineral  Lands;  Lode  and 
Plaeer  Defined. 
HI.  Rnle  that  Conveyance  Carries  Min- 
erals. 
IT.  Miningr  Claim,  What  is;  Title  of  and 
Protection  of  Owner. 
T«  Location  of  Claims  and  Bight  to 
Mine. 

1.  Who  may  Locate  Claims, 

a.  Citizens ;  Allegations  and  Proof 

of  Citizenship. 

b.  Minors. 

2.  Wliat  Subject  to  Right  of  Mining  or 

Location, 

a.  General  Right  to  Enter  Upon 

Public  Lands. 

b.  Private  Lands. 

c.  Lands  Used   for   Agricultural 

Purposes. 

d.  City    Lots;     Lands    Passing 

Under  Townsite  Patents. 

e.  School   Land;    Land    Within 

Railroad  Grant. 

f.  Mexican    Lands   Patented   to 

Grantee. 

g.  Land  Already  Claimed;  Con- 

flicting Locations. 
8.  Boundaries, 
4.  Extent  of, 

6.  Effect  of  Location  Where  No  Min* 
erai  has  been  Discovered. 

6.  Locations  for  Different  Purposes. 

7.  Locating  by  Agent. 

8.  Relocation  of  Claims, 

9.  Questioning  Right  of  Location. 

10.  Notice  of  Location. 

11.  Recording  of  Claims, 

12.  Performing  Work  Upon  Claim. 

TI.  Local  Customs,  Rnles,  and  Regula- 
tions. 
yn.  Patent  for  Claim;  Patentee  as  Trus- 
tee. 

Tin.  Possession  and  Occupancy  of  Claims. 

1.  Rights  Arising    Under;   Presump- 

tions as  to. 

2.  Character,  Sufficiency  and  Extent 

of;   Possession   of  Part;    Con- 
strtictive  Possession, 

IX.  Abandonment  and  Forfeiture. 

1.  Abandonment. 

2.  Forfeiture. 

X.  Actions  Concerning. 

1.  Jurisdiction  Over. 

2.  Venue. 

8.  Title  or  Possession,  Necessity  and 

Sufficiency. 
4.  Pleadings. 
6.  Parties;  Intervention, 

6.  Evidence. 

7.  Instructions  as  to  Location,  Estop- 

pel in  Pais,  or  Adverse  Possession. 

8.  Verdict  and  Damages;  Mining  Over 

Line  by  Mistake;  Injunction;  Rs" 
ceiver. 

9.  Findings. 
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XI.  Workingr  of  Mines  and  Blgrhts  of 
Miners. 

1.  Manner  of  Working  Oenerally, 

2.  Ute  of  Timber. 
8.  LaJteroX  Swpport. 

4.  Right  of  Way  Over  Claim. 
6.  Loose  Jkock  and  Decomposed  QuarUf 
Riahtto. 

6.  On  Intersecting  Veins  or  Diverging 

End  Lines, 

7.  Tunneling. 

8.  Water  Rights. 

a.  Bight   of    Appropriation   and 

Use,  Generally. 

b.  Ditches;   Right  to  Baild  and 

Diligence    Keqoisite ;    Stat- 
utes Relating  to. 
0.  Prior   Appropriation;    Rights 
on. 

d.  Changing  Use;  Extending  or 

Enlarging  Flume  or  Ditch. 

e.  Deterioration  of  Water;  Injury 

from  Breaking  of  Canal. 

f .  Enjoining  Diversion  or  Use. 

ff.  Abandonment  of  Water  Right. 

9.  Tailings  and  Slickens. 

xn.  ConTeyance,   Gift  or  Morteraire  of 
Claims. 

1.  How  Transferred. 

2.  TiOe  and  Rights  of  Vendee;  Estop- 

pel  of  Vendor. 
8.  Evidence  of. 

4.  Fraud  in. 

5.  Mortgage  of  Minercd  Land. 

XIII.  Mining  Partnerships  or  Companies. 
XIT.  Cotenants  of  Mine. 
XT.  Authority  of  Superintendent  of  Mine. 
XYI.  License  to  Work;  Agreement  to  Work 
on  Shares. 

Gold  mine  is  real  estate.  8ee  Arbitration 
and  Award,  8 ;  Statute  of  Frauds,  65. 

Locator  holds  in  trust  when.  See  Statute 
of  Frauds,  66. 

Lien  of  miner  not  waived  by  giving  order 
on  owner.    See  Mechanics*  Liens,  190. 

Title  to  possession  of  mining  ground  is  not 
a  subject  for  arbitration.  See  Arbitration 
and  Award,  3. 

Mining  claims,  taxation  of.  See  Taxation, 
IV,  3. 

Right  of  eminent  domain  for  private  uses 
cannot  be  exercised.  See  Eminent  Domain, 
9,  et  seq. 

Foreign  miners,  licenses.  See  Licenses,  11, 
7,d. 

I.  Ownership  and  Controi  of  Mining  Lands; 
Rule  Under  Mexican  Law  and  on  Cession. 

1.  By  the  common  law  the  right  to  the 
mines  of  precious  metals  was  not  an  incident 
of  sovereignty^  but  a  personal  prerogative  of 
the  king,  which  could  be  alienated  at  his 
pleasure.  (Moore  v.  Smaw,  Fremont  v. 
Flower,  17  Cal.  199.) 

2.  The  ownership  of  the  precious  metals 
found  in  public  or  private  lands  is  not  one  of 
the  rights  of  sovereignty  which  the  United 
States  neld  in  trust  for  the  future  state.  Such 
ownership  stands  in  no  different  relation  to 
the  sovereignty  of  a  state  than  that  of  any 


other  property  which  is  the  subject  of  barter 
or  sale.    (Moore  v.  Smaw,  Fremont  y.  Flower, 
17  Cal.  199.) 
Cited  18  Cal.  435;  4  N.  Mex.  292,  et  aeq. 

3.  The  mines  of  gold  and  silver  in  the 
public  lands  are  as  much  the  property  of  the 
state,  by  virtue  of  her  sovereignty,  as  are 
similar  mines  in  the  hands  of  private  pro- 
prietors.   (Hicks  V.  Bell,  3  Cal.  219.) 

Cited  6  Cal.  39;  7  Cal.  324;  14  Cal.  303,  373, 
376;  4  N.  Mex.  294;  disapproved  17  Cal. 
217;  24  Cal.  257. 

4.  Mines  of  gold  and  silver  in  this  state  are 
property  of  state,  and  the  policv  of  l^sla- 
tion  permits  all  persons  to  work  for  these 
metals.    (Stoakes  v.  Barrett,  6  Cal.  36.) 
Cited  11  Cal.  14. 

6.  State  has  sole  right  to  authorize  mines 
of  gold  and  silver  in  the  public  lands  to  be 
worked,  to  pass  laws  for  their  regulation,  to 
license  miners,  and  to  affix  such  terms  and 
conditions  as  she  may  deem  proper  to  the 
freedom  of  their  use.  (Hicks  v.  Bell,  3  C^. 
219.) 

6.  Government  of  the  United  States,  in  the 
face  of  the  notorious  occupation  of  the  public 
lands  in  this  state  by  her  citizens,  that  upon 
those  lands  they  have  mined  for  gold,  con- 
structed canals,  built  sawmills,  cultivated 
farms,  and  practiced  every  mode  of  industry, 
has  aserted  no  right  of  ownership  to  any  of 
the  mineral  lands  in  this  state.  (Conger  v. 
Weaver,  6  Cal.  548.) 

Cited  7  Cal.  327 ;  5  Or.  106. 

7.  Upon  separation  of  Mexico  from  Spain 
the  mines  of  gold  and  silver,  which  until  that 
period  were  vested  in  the  Spanish  crown, 
passed  to  and  vested  in  the  Mexican  nation. 
(Moore  v.  Smaw,  Fremont  v.  Flower,  17  Cal. 
199.) 

8.  Under  Mexican  law  no  interest  in  the 
minerals  of  gold  and  silver  passed  by  a  grant 
from  the  government  of  the  land  in  which 
they  were  contained,  without  express  words 
designating  them.  Such  grant  only  passed 
an  interest  in  the  soil  distinct  from  Uiat  of 
the  minerals.  (Moore  y.  Smaw,  Fremont  v. 
Flower,  17  Cal.  199.) 

9.  The  interest  in  the  minerals  was  con- 
veved,  through  the  operation  of  the  mining 
ordinances,  by  registry  of  discovery,  or  by 
proceedings  upon  denouncement  when  a  mine 
once  discovered  and  registered  had  been  aban- 
doned  or  forfeited.  (Moore  v.  Smaw,  Fre- 
mont V.  Flower,  17  Cal.  199.) 

10.  At  the  date  of  the  cession  of  California 
to  the  United  States,  no  minerals  of  gold  or 
silver  had  been  discovered  in  the  grants  un- 
der consideration  in  this  case,  and  hence  as 
no  proceedings  could  have  been  taken  by  in- 
dividuals to  acquire  any  interest  in  them  from 
the  government,  they  constituted,  at  that 
time,  the  property  of  the  Mexican  nation, 
and  passed  by  the  cession  with  all  other 
property  of  Mexico  within  the  limits  of  Cali- 
fornia, to  the  United  States.  (Moore  v. 
Smaw,  Fremont  v.  Flower,  17  Cal.  199.) 

11.  The  minerals  of  gold  and  silver  in  this 
case  which  passed  by  the  cession  were  not 
held  by  the  United  btates  in  trust  for  the 
future  state;   and  the   ownership  of  such 
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minerals  did  not  vest  in  California  upon  her 
admisBion  into  the  Union.  Such  ownership  is 
not  an  incident  of  sovereignty;  and  the 
United  States  holds  the  minerals  of  gold  and 
silver  just  as  they  hold  anv  other  public 
property  which  they  acquired  from  Mexico. 
(Moore  ▼.  Smaw,  Fremont  v.  Flower,  17  Cal. 
199.) 

12.  The  history  of  the  Spanish  system  of 
permitting  the  mines  of  gold  and  silver  to  be 
worked  by  individuals,  stated.  (Moore  ▼• 
Smaw,  Fremont  v.  Flower,  17  Cal.  199.) 

Mexican  lands  patented  to  grantee.  See 
post,  V,  2,  f. 

II.  What  are  Mineral  Lands;  Lode  and 

Placer  Defined. 

13.  Where  land  is  located  under  a  state 
school  land  warrant,  and  a  patent  is  issued 
after  all  the  proceedings  required  by  law  have 
been  taken,  the  patent  is  the  record  of  the 
judgment  of  the  state,  by  its  officers  dulv  ap- 
pointed for  that  purpose,  that  the  land  em- 
oraced  within  the  patent  is  not  mineral  land 
within  the  meaning  of  said  section  8.  (Ah 
Yew  V.  Choate,  24  (Jal.  562.) 

Cited  56  Cal.  501. 

14.  Fact  alone  that  sufficient  gold  has  been 
found  upon  land  conveyed  by  such  patent  to 
induce  the  patentee  to  mine  for  that  metal, 
and  to  extract  from  twenty-five  to  thirty  dol- 
lars i)er  day,  with  seven  or  eight  hands,  is  not 
sufficient  to  destroy  the  verity  of  such  record 
and  make  the  land  mineral  land  within  the 
meaning  of  said  section  8.  (Ah  Yew  y. 
Choate,  24  Cal.  562.) 

15.  What  are  mineral  lands  within  the 
meaning  of  the  eighth  section  of  the  act  of 
April  16,  1859,  to  provide  for  the  issue  of 
patents  for  school  lands  located  with  state 
school  land  warrants,  query?  (Ah  Yew  ▼. 
Choate,  24  Cal.  562.) 

16.  Mere  fact  that  land  contains  particles  of 
gold  or  veins  of  gold-bearing  rock  does  not 
necessarily  impress  it  with  the  character  of 
**  mineral  land,**  within  the  meaning  of  the 
acts  of  Congress  of  July  1,  1862,  and  July  2, 
1864,  granting  alternate  sections  to  the  Pacific 
railroad,  but  reserving  from  the  grant  min- 
eral lands.  (Alford  v.  Bamum,  45  Cal.  482.) 
Cited  11  Mont.  336;  15  Nev.  407. 

17.  A  mineral  lode,  as  that  term  is  used  by 
miners,  and  in  the  mining  acts  of  Congress, 
is  applicable  to  any  zone  or  belt  of  miner- 
alized rock  lying  within  boundaries  clearly 
separating  it  from  the  neighboring  rock,  but 
does  not  include  a  deposit  of  gold-bearing 

§  ravel,  although  the  same  lies  between  clearly 
efined  strata  of  rock,  and  has  an  average 
drop  of  several  degrees.  Such  a  deposit  of 
gravel  is  a  placer,  as  that  term  is  used  by 
miners,  and  in  section  3229  of  the  United 
States  Revised  Statutes.  (Gregory  v.  Persh- 
baker,  73  Cal.  109.) 

What  are  mineral  lands.    See  post,  69. 

III.  Bnle  that  Conveyance  Carries  Min- 

erals* 

18.  Where  individuals  convey  lands  the 
minerals  of  gold  and  silver  pass,  unless  ex- 


pressly reserved.    (Moore  v.  Smaw,  Fremont 
V.  Flower,  17  Cal.  199.) 

IT.  Miningr  Claim,  What  is;  Title  of  and 
Protection  of  Owner. 

19.  The  term  **  mining  claim''  has  always 
been  applied  to  a  portion  of  mineral  lands  to 
which  the  right  of  exclusive  possession  and 
enjoyment  by  private  persons  has  been  as- 
serted by  actual  occupation,  or  by  compliance 
with  local  mining  laws,  rules,  usages,  or  cus- 
toms. Land,  the  title  to  wfiich  is  held  un- 
der a  Spanish  or  Mexican  grant,  although 
mineral  in  character,  is  not  a  mining  claim  ; 
and  the  statute  creating  liens  in  favor  of  me- 
chanics and  laborers  has  no  application  to 
such  land.  (Williams  y.  Santa  Clara  Min. 
Assn.,  66  Cal.  193.) 

Cited  76  Cal.  583;  distinguished  83  Cal.  372. 

20.  Claims  to  j^ublic  mineral  lands  are  rec- 
ognized as  titles  in  this  state — as  legal  estates 
01  freehold,  for  all  practical  purposes — if  we 
except  some  doctrine  of  abandonment  not, 
perhaps,  applicable  to  such  estates.  (Merritt 
V.  Judd,  14Cal.  59.) 

Cited  23  Cal.  505;  42  Cal.  482;  65  Cal.  48;  3 
Col.  358;  15  Col.  31. 

21.  The  whole  course  of  le^slation  and  judi- 
cial decisions  in  this  state  since  its  organiza- 
tion has  recognized  a  (qualified  ownership  of 
the  mines  in  private  individuals.  (State  y* 
Moore,  12  Cal.  56.) 

22.  Under  existing  legislation  the  owner 
of  a  minins  claim  has,  in  practical  effect,  a 
good  vested  title  to  the  property,  and  should 
be  so  treated  until  his  title  is  divested,  by 
the  exercise  of  the  higher  right  of  his  superior 
proprietor.  His  right  to  protect  the  property, 
for  the  time  being,  is  as  lull  and  perfect  as  it 
he  were  the  tenant  for  vears  or  for  life  of  his 
superior  proprietor.  As  his  lease  is  of  the 
mine,  he  is  entitled  to  all  the  remedies  for  its 
protection  that  he  could  claim  if  he  were  the 
owner,  against  all  the  world,  except  the  true 
owner.  (Merced  Min.  Co.  v.  Fremont,  7  Cal. 
317.) 

Cited  9  Cal.  412;  10  Cal.  183;  12  Cal.  70;  14 
Cal.  313;  15  Cal.  263;  23  (Jal.  506;  3  Col. 
357 ;  9  Nev.  172 ;  5  Or.  106. 

23.  The  act  of  March,  1856,  "for  the  protec- 
tion of  actual  settlers  and  to  quiet  land  titles 
in  this  state,"  was  passed  for  the  benefit  of 
those  who  are  desirous  of  building  up  homes 
in  the  country,  and  for  that  purpose  are  seek- 
ing, in  ^ood  faith,  lands  for  settlement  and 
occupation ;  and  hence,  the  eleventh  section 
of  the  act  does  not  applv  to  miners  engaged 
simply  in  extracting  gold  from  a  quartz  vein. 
They  are  not  "settled  upon'*  their  vein  in  the 
sense  of  the  statute,  and  the  two  years'  limita- 
tion of  that  section  cannot  avail  them.  (Fre- 
mont V.  Seals,  18  Cal.  433.) 

Mining  claim,  what  includes.  See  Me- 
chanics'Xiens,  139. 

Mining  rights,  injuries  to  or  by,  enjoining. 
See  Injunctions,  II,  9. 

Mining  claim  is  property  liable  to  execu- 
tion.   See  Executions,  86. 

Homestead  in  miner's  cabin  or  claim.  See 
Homesteads,  Y,  3. 

Mineral  land  is  subject  to  selection  as 
homestead.    See  Public  Lands,  247* 
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J.  Lteatton  of  CUIms  and  Rtirlit  to  Mine. 

/.  Who  may  Locate  Claim%. 
a.  Citixens ;  AUegatioiiB  and  Proof  of  Citizens. 

24.  One  who  is  not  citizen  of  United  States, 
and  has  not  declared  his  intention  to  be- 
come such,  cannot  make  a  valid  location  of 
public  mineral  land.  So  held  of  one  who 
tiled  his  declaration  of  intention  the  day  after 
he  attempted  to  make  his  location.  (An- 
thony y.  Jillson,  83  Cal.  296.) 

25.  Section  2982  of  the  United  SUtes  Be- 
▼ised  Statutes,  in  relation  to  rights  acquired 
by  possession  of  mineral  land,  provides  an  ad- 
ditional mode  of  acquisition  of  such  land,  but 
does  not  enlarge  the  class  who  can  acquire, 
and  consequently  the  citizenship  of  the  pos- 
sessor m ust  be  alleged  and  provea*  ( Anthony 
v.  Jillson,  83  Cal.  m) 

26.  In  an  action  brought  by  several  adverse 
claimants,  in  pursuance  of  section  2326  of  the 
United  States  Revised  Statutes,  to  determine 
the  right  of  possession  to  a  mining  claim,  the 
complaint  must  allege  that  the  plaintiffs  are, 
or  have  declared  their  intention  to  become, 
citizens  of  the  United  States.  If  the  com- 
plaint alleges  that  one  of  the  plain ti£Fs  is  a 
citizen,  and  contains  no  allegation  as  to  the 
citizenship  of  the  otliers,  the  action  should  be 
dismissed  as  tu  the  latter,  but  not  as  to  the 
former.  (Lee  Doon  v.  Tesh,  68  Cal.  43.) 
Cited  72  Cal.  534 ;  82  Cal.  517 ;  83  Cal.  298, 

300;  13  Col.  93, 108;  15  Col.  147;  2  Idaho, 
420;  2S.  Dak.  567. 

27.  The  com];>laint  in  an  action  to  quiet  title 
to  a  mining  claim,  which  does  not  show  on  its 
face  that  it  is  brought  under  section  2326  of 
the  United  States  Revised  Statutes,  is  not  de- 
fective for  failing  to  allege  that  the  plaintiff  is 
a  citizen  of  the  United  States.  (Thompson  v. 
Spray,  72  Cal.  528.) 

Cited  77  Cal.  12;  78  Cal.  644. 

28.  In  an  action  to  enforce  a  trust  arising 
under  a  x>arol  agreement  to  locate  a  mining 
claim  for  the  joint  benefit  of  the  parties,  and 
to  compel  a  conveyance  of  his  interest  in  the 
claim,  the  plaintin  need  not  allege  citizenship 
in  his  complaint;  and  an  allegation  that  **the 
plaintiff  has  performed  all  and  singular  his 
agreements  and  covenants  with  the  defend- 
ant,'' is  sufficient  as  an  averment  of  the  per- 
formance of  the  conditions  on  his  part  to  be 
performed.     (Moritz  v.  Lavelle,  77  Cal.  10.) 

29.  In  an  action  to  quiet  title  to  a  mining 
claim,  the  evidence  of  one  of  the  plaintiffs 
that  he  was  a  citizen  of  the  United  States  at 
the  time  of  the  location,  and  that  the  other 
plaintiffs  were  his  children,  and  were  all  bom 
in  the  state  of  California,  is  sufficient  proof 
of  the  citizenship  of  the  plaintiffs  to  prevent 
a  nonsuit  on  the  ground  that  they  were  not 
citizens  at  the  time  of  the  location.  (Thomp- 
son V.  Spray,  72  Cal.  628.) 

30.  The  fact  that  the  parties  in  possession 
of  a  gold  mine  are  foreigners,  and  have  ob- 
tained no  license,  affords  no  apology  for  tres- 
passers. The  state  alone  can  enforce  the  law 
prohibiting  foreigners  from  working  in  the 
mines  without  a  license.  (Mitchell  v.  Ha- 
good,  6  Cal.  148.) 

Persons  not  citizens.    See  post,  191. 


Alien,  right  to  acquire  mining  claim.  See 
Aliens,  45. 

b.  Minors. 

81.  Under  section  2319  of  the  United  SUtea 
Revised  Statutes  minors  who  are  citizens  of 
the  United  States  may  locate  mining  claims. 
(Thompson  v.  Spray,  72  Cal.  528.) 

2.  What  Subject  to  Right  of  Mining  or  Location, 

a.  General   Right    to    Enter  Upon    Public 

Lands. 

32.  The  statement  of  the  existence  of  a  gen- 
eral license  from  the  United  States  to  work 
the  mines  which  the  public  lands  contain, 
is  inaccurate  as  applied  to  the  action,  or 
rather,  want  of  action,  of  the  government. 
There  is  no  license  in  the  legal  meaning  of 
that  term.  A  license  to  work  the  mines  im- 
plies a  permission  to  extract  and  remove  the 
mineral.  Such  license  from  an  individual 
owner  can  be  created  only  by  writing,  and 
from  the  general  government  only  by  act  of 
Congress.  But  Congress  has  adopted  no 
specilic  action  on  the  subject,  and  nas  left 
tnat  matter  to  be  controlled  by  its  previous 
general  legislation  respecting  the  public  do- 
main. The  supposeii.il cense  from  the  general 
government  consists  in  its  simple  forbear- 
ance. (Biddle  Boggs  v.  Merced  Min.  Co.,  14 
Cal.  279.) 

Cited  14  Cal.  464. 

33.  The  general  course  of  legislation  in  this 

?|tate  authorizes  the  inference  of  a  license 
rom  her  to  the  miner  to  enter  upon  lands 
and  remove  the  ^old,  so  far  as  she  has  any 
right,  but  this  license  is  restricted  to  the 
public  lands.  (Biddle  Boggs  v.  Merced  Min, 
Co.,  14  Cal.  279.) 

34.  Where  the  question  of  the  rieht  to  mine 
is  confined  to  the  public  lands  uiere  is  no 
necessity  to  resort  to  any  construction  to  de- 
termine the  right  which  the  law  confers.  The 
legislature  has  passed  an  act  which  ^ives  per- 
mission to  all  persons  to  work  the  mines  upon 
public  lands,  notwithstanding  they  maybe  in 
the  possession  and  enjoyment  of  another  for 
agricultural  purposes.  (Stoakes  y.  Barrett,  5 
Cal.  36.) 

Cited  5  Cal.  398;  6  Cal.  46;  14  Cal.  376,  379; 

22  Cal.  454;  23  Cal.  456. 

36.  The  state  government  has  not  only  ac- 
quiesced in  the  universal  appropriation  oi  the 
public  lands  for  mining,  milling,  and  agri- 
cultural purposes,  but  has  studiously  encour- 
aged them,  in  some  instances,  and  recognized 
them  in  all ;  and  this  court  has  held  that  the 
state,  in  her  legislation  on  the  subject,  has 
established  the  policy  of  permitting  all  who 
wish  to  work  the  mines  with  or  without  con- 
ditions.    (Conger  v.  Weaver,  6  Cal.  548.) 

36.  Permission  to  appropriate  public  lands 
for  mining,  milling,  and  agricultural  pur- 
poses has  not  been  derived  from  express 
legislation,  but  by  general  legislation,  looking 
at  the  general  state  of  things,  from  which  a 
license  is  necessarily  presumed  to  all  who 

1  choose  to  avail  themselves  of  it.     (Conger  v. 
Weaver,  6  Cal.  548.) 

37.  In  permitting  persons  to  20  upon  public 
lands  occupied  by  others,  for  the  purpose  of 
mining,  the  leginlature  has  legalized  what 
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would  otherwise  have  been  a  troBpaBS,  and 
Uie  act  cannot  be  extended  by  implication  to 
a  clasB  of  cases  not  specially  provided  for* 
(Fitzgerald  v.  Urton,  5  Cal.  308.) 

38.  When  a  party  enters  upon  mineral  land 
lor  the  purpose  of  mining  he  cannot  be  pre- 
sumed to  be  a  trespasser ;  lor,  if  the  land  be 
not  private  property,  he  has  the  right  to  en- 
ter upon  it  lor  that  purpose;  and,  until  it 
is  shown  that  the  title  has  jmssed  from 
the  government,  the  statutory  presumption 
(Wood's  Digest,  527)  that  it  is  public  land 
applies.  (Smith  v.  Doe,  15  Cal.  100.) 
CUted  16  Cal.  155;  22  Cal.  453. 

39.  Mere  entry  and  possession  give  no  right 
to  the  exclusive  enjoyment  of  any  given 
quantity  of  the  public  mineral  lands  oi  the 
state.    (Smith  v.  Doe,  15  Cal.  100.) 

40.  As  a  general  rule  the  public  mineral 
lands  ol  the  state  are  open  to  the  occupancy 
of  every  person  who,  in  good  faith,  chooses  to 
enter  upon  them  for  the  purpose  ol  mining. 
(Smith  V.  Doe,  15  Cal.  100.) 

41.  But  this  rule  has  its  limitations,  to  be 
fixed  by  the  lacts  of  each  particular  case. 
Certain  possessory  rights  and  rights  ol  prop- 
erty in  the  mining  region,  though  not  founded 
on  a  valid  legal  title,  will  l)e  protected  against 
the  miner — as  valuable  permanent  improve- 
ments, such  as  houses,  orchards,  vineyards, 
growing  crops,  etc.  (Smith  v.  Doe,  15  Cal. 
100.) 

42.  Miners  have  no  such  absolute  and  un- 
conditional right  of  entry.  The  true  rule  is 
laid  down  in  Smith  v.  Doe,  15  Cal.  100.  (Gil- 
Ian  V.  Hutchinson,  16  Cal.  153.) 

43*  Where  a  miner  enters  upon  land  in  the 
possession  of  another,  claiming  the  right  to 
enter  for  mining  purposes,  he  must  justify 
his  entry  by  showing  (1)  that  the  land  is 
public  land,  (2)  that  it  contains  mines  or 
minerals,  (3)  that  he  enters  for  the  bona  fide 
purpose  of  mining.  And  such  justification 
must  be  affirmatively  pleaded  in  the  answer, 
with  all  the  requisite  averments  to  show  a 
right  under  the  statute  or  by  law  to  enter. 
(£ent«  V.  Victor,  17  Cal.  271.) 

44.  Whether  in  this  case,  even  if  the  de- 
fense ol  justification  as  a  miner,  etc.,  had 
been  properlv  set  up,  defendant  would  have 
been  entitled  to  enter,  not  decided.  (Lents 
V.  Victor,  17  Cal.  271.) 

School  land.    See  post,  V,  2,  e. 

Lands  used  for  agricultural  purposes.  See 
postj  V,  2,  c. 

Mineral  land  cannot  be  located.  See  Public 
Lands,  183. 

One  going  on  public  land  to  mine  is  not 
presumed  to  be  a  trespasser.  See  Public 
Lands,  9. 

b.  Private  Lands. 

45.  There  is  no  license  from  the  United 
Statei;  or  the  state  of  California  to  miners  to 
enter  upon  the  private  lands  of  individuals 
lor  the  purpose  ol  extracting  the  minerals  in 
the  soil.  (Biddle  Boggs  v.  Merced  Min.  Co., 
14  Cal.  279.) 

46.  The  United  States— holding,  as  they  do, 
with  reference  to  the  public  property  in  the 
minerals  only  the  position  of  a  private  pro- 
prietor, with  the  exception  of  exemption  from 


state  taxation,  having  no  municipal  sovereign- 
ty or  right  of  eminent  domain  within  the 
limits  oi  the  state — cannot,  in  derogation  of 
the  rights  of  the  local  sovereign  to  govern  the 
relations  of  the  citizens  of  the  state,  and  to 
prescribe  the  rules  of  property,  and  its  mode 
of  disposition,  and  its  tenure,  enter  upon,  or 
authorize  an  entry  upon,  private  property,  for 
the  purpose  of  extracting  minerals.  The 
United  States,  like  any  other  proprietor,  can 
only  exercise  their  rights  to  the  mineral  in 
private  property,  in  subordination  to  such 
rules  and  regulations  as  the  local  sovereign 
may  prescribe.  Until  such  rules  and  regula- 
tions are  established,  the  landed  proprietor 
may  successfully  resist,  in  the  courts  of  the 
state,  all  attempts  at  invasion  of  his  property, 
whether  by  the  direct  action  of  the  United 
States  or  by  virtue  of  any  pretended  license 
under  their  authority.  (Biadle  Boggs  v.  Mer- 
ced Min.  Co.,  14  Cal.  279.) 

47.  Miners  have  no  right  to  enter  upon  pri- 
vate land,  and  subject  it  to  such  uses  as  may  be 
necessary  to  extract  the  precious  metals  wnich 
it  contains.    (Henshaw  v.  Clark,  14  Cal.  460.) 

48.  Although  the  state  is  the  owner  of  the 
^old  and  silver  found  in  the  lands  of  private 
individuals,  as  well  as  the  public  lands,  yet 
to  authorize  an  invasion  of  private  property, 
in  Older  to  enjoy  a  public  franchise,  would  re- 
quire more  specific  legislation  than  any  yet 
resorted  to.  (Stoakes  v.  Barrett,  5  Cal.  36.) 
Cited  7  Cal.  324. 

49.  The  right  to  mine  lor  the  precious 
metals  can  only  be  exercised  upon  public 
lands ;  and  although  it  carries  witn  it  tne  in- 
cidents to  the  right,  such  as  the  use  ol  wood 
and  water,  those  incidents  also  must  be  of  the 
public  domain.  (Tartar  v.  Spring  Creek  Co., 
5  Cal.  395.) 

Cited  7  Cal.  325;  23  Cal.  456;  69  Cal.  446. 

c.  Lands  Used  lor  Agricultural  Purposes. 

50.  Miners  have  right  to  enter  upon  public 
mineral  land  in  occupancy  of  others  for 
agricultural  purposes,  and  to  use  the  land  and 
water  for  the  extraction  of  gold,  the  use  be- 
inp;  reasonable,  necessary  to  the  business  of 
mining^  and  with  just  regard  to  the  rights  of 
the  agriculturist.  And  this,  whether  the  land 
is  inclosed  or  taken  up  under  the  Possessory 
Act.    (Clark  v.  Duval,  15  Cal.  85.) 

51.  A  person  who  settles  for  agricultural 
purposes  upon  any  of  the  mining  lands  of  this 
state,  settles  upon  such  lands  subject  to  the 
rights  of  miners,  who  may  proceed  in  eood 
faith  to  extract  any  valuable  metals  there  ; 
may  be  found  in  the  lands  so  occupied  by  the 
settler,  in  the  most  practicable  manner  in 
which  they  can  be  extracted,  and  with  the 
least  injury  to  the  occupying  claimant.  (Mc- 
Clintock  V.  Bryden,  5  Cal.  97.) 

Cited  7  Cal.  324;  11  Cal.  124;  23  Cal.  456;  69 
Cal.  444;  distinguished  5  Cal.  310;  limited 
6  Cal.  46. 

52.  One  who  claims  public  lands  in  this 
state  for  raisine  fruit-trees  or  crops  cannot 
enjoin  miners  n*om  digging  up  the  same  for 
mining  purposes,  unless  he  can  show  that  his 
fruit-trees  were  planted  or  crops  sown  before 
the  land  was  located  for  mining.  (Ensminger 
Y.  Mclntire,  23  Cal.  593.) 
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68.  The  statute  makine  thp  poeBessory 
rights  of  settlers  on  public  lands  for  agricul- 
tural or  grazing  purposes  yield  to  the  rights 
of  miners,  has  legalized  what  would  otherwise 
be  a  trespass,  and  the  act  cannot  be  extended 
by  implication  to  a  class  of  cases  not  specially 
proviaed  for.  (Burdge  v.  Underwood,  6  Cal. 
45,  cited  11  Cal.  112,  22  Cal.  453 ;  Weimer  v. 
Lowery,  11  Cal.  104. ) 

54.  Where  a  mining  location  was  so  made 
that  one-half  of  it  was  included  in  the  limits 
of  an  agricultural  claim  afterwards  patented 
as  agricultural  land,  and  shortly  after  the  loca- 
tion the  agricultural  claimants  granted  the 
locator  the  right  to  work  the  mine  upon  the 
agricultural  claim,  the  location  is  not  ren- 
dered invalid  because  a  ^rtion  of  it  was  upon 
land  not  open  to  location;  and  work  done 
within  the  limits  of  the  agricultural  claim  for 
the  purpose  of  developing  the  mine,  which 
could  only  be  profitably  worked  by  commenc- 
ing there  and  working  toward  the  part  of  the 
claim  which  was  upon  public  land,  must  be 
deemed  to  have  been  done  on  the  mine  for 
the  purpose  of  holding  possession  of  the  whole 
claim,  as  against  a  subsequent  mining  locator 
upon  the  public  laud.  (Richards  v*  Wolf- 
ling,  98  Cal.  196.) 

66.  One  who  incloses  a  tract  of  public  land 
in  the  mineral  region,  and  plants  the  same 
with.fruit-trees, acquiresa vested  rightwhich 
will  be  protected  as  against  one  subsequently 
entering  upon  the  same  for  minine  purposes. 
(Wixon  v.  Bear  River  etc.  Co.,  24  Cal.  367.) 

66.  A  miner  has  no  right  to  dig  or  work 
within  the  inclosure  surrounding  a  dwelling- 
house,  corral,  and  other  improvements  of  an- 
other.   (Burdge  y.  Underwood,  6  Cal.  46.) 

67.  A  person  entering  upon  and  possessing 
public  lands,  under  the  Possessory  Act  of 
April  20, 1852,  holds  the  lands  subject  to  the 
right  of  any  person  to  enter  upon  it  and  work 
the  mines  of  precious  metals  thereon.  This 
right  of  the  miner  to  enter  upon  lands  thus 
held,  is  subject  to  such  regulations  and  re- 
strictions as  the  legislature  may  see  fit  to  im- 
pose ;  and  the  act  of  April  25,  1855,  compel- 
ling the  miner  to  give  bonds  to  the  owner  of 
crops  growing  on  such  lands,  before  he  can 
use  the  mineral  lands  on  which  crops  are 
growing,  is  but  a  regulation  of  a  right  given 
by  the  act  of  April  20,  1852,  and  is  not  liable 
to  any  constitutional  objection.  (Rupley  v. 
Welch,  23  Cal.  452.) 

68.  Where  the  miner  who  desires  to  dig  up 
crops  growing  on  land  held  under  the  Possess- 
ory Act  offers  to  give  the  proper  bond  required 
by  the  act  of  1855,  and  the  owner  of  the  crops 
refuses  to  receive  it,  the  miner  acquires  by 
such  offer  a  right  to  enter  and  mine  on  the 
land,  and  cannot  be  treated  as  a  trespasser. 

■  The  miner  is  liable,  however,  for  the  damage 
to  the  growing  crops  caused  bv  his  act,  and 
if  the  owner  of  the  crops  should  demand  of 
the  miner  payment  of  the  damage  caused  to 
the  crop,  and  the  miner  should  refuse  to  pay, 
a  court  of  equity  would  restrain  him  from 
further  working.  (Rupley  v.  Welch.  23  Cal. 
452.) 
Cited  69  Cal.  447. 

59.  Act  of  April  25,  1856,  for  protection  of 
growing  crops  and  improvements  in  the  min- 


ing districts  of  this  state,  so  far  as  it  puiports 
to  sive  a  right  of  entry  upon  the  mineral 
lanos  of  this  state,  in  cases  where  no  sach 
right  existed  anterior  to  its  passage,  is  in- 
valid. (Gillan  v.  Hutchinson,  16  Cal.  153.) 
Cited  22  Cal.  463,  464. 

60.  This  act  of  1866  seems  to  proceed  upon 
the  idea  of  an  absolute  and  unconditional 
right  in  the  miner  to  enter  upon  the  posses- 
sions of  another  for  mining  purposes,  and  the 
intention  of  the  act  was  to  limit  this  sup- 
posed right,  and  not  to  give  a  right  of  entty 
ID  cases  where  no  such  right  previously  ex- 
isted.   (Gillan  y.  Hutchinson,  16  Cal.  153.) 

Lands  in  possession  of  another  lor  agricul- 
tural purposes.    See  ante,  34,  et  seq. 

Injury  to  garden  or  orchard  from  deteriora- 
tion of  water.    See  i)0st,  389,  et  seq. 

Enjoining  uae  of  water  for  irrigation.  See 
post,  XI,  8,  f  • 

Priority  aa  regards  right  to  timber.  See 
post,  XI,  2. 

d.  City  Lots;  Lands  Passing  Under  Town- 
site  Patents. 

61.  The  wants  of  mining  communities  de- 
mand some  facilities  for  the  business  of  min- 
ing, and  persons  settled  in  good  faith  upon 
lots  in  the  mining  towns  and  carrying  on 
business  should  be  reasonably  protected. 
(Fitzgerald  y.  Urton,  6  Cal.  308.) 

62.  Occupation  of  lot  for  purpose  of  hotel 
keeping  is  not  inconsistent  witn  the  policy 
of  the  state  with  regard  to  mining  claims. 
(Fitsgerald  y.  Urton,  6  Cal.  308.) 

63.  Party  cannot,  under  pretense  of  hold- 
ing land  in  exclusive  occupancy  as  town  lot, 
take  up  and  inclose  twelve  acres  of  mineral 
land  in  the  mining  district,  as  against  per- 
sons who  subsequently  enter  upon  the  land  in 
good  faith  for  the  i>urpose  of  digging  for  gold 
therein,  and  who,  in  such  operations,  do  do 
injury  to  the  comfortable  use  of  the  premises 
as  a  residence,  or  for  the  carrying  on  of  any 
mechanical  or  commercial  business.  (Martin 
V.  Browner,  11  Cal.  12.) 

64.  A  patent  to  a  townsite  conveys  a  per- 
fect title  in  fee,  except  as  to  such  land  as  was 
known  to  contain  valuable  mines  before  the 
issuance  of  the  patent.  (McCormick  v.  Sut- 
ton, 97  Cal.  873.) 

65.  An  attempted  location  of  a  mining  claim 
upon  a  lot,  the  title  to  which  has  passed  into 
private  ownership  by  patent  from  the  United 
States,  is  invalid.  (McCormick  v.  Sutton,  97 
Cal.  373.) 

66.  Where  a  townsite  patent  has  been  is- 
sued, and  a  deed  to  a  lot  thereof  has  been 
regularly  granted  by  the  town  authorities  to 
an  individual  claiming  it,  the  deed  carries  to 
the  grantee  a  perfect  title,  where  no  mine  has 
been  discovered,  and  the  land  was  not  known 
to  be  mineral  at  the  date  of  the  patent ;  and 
the  discovery  of  a  mine  after  the  execution  of 
the  deed,  and  before  the  occupancy  of  the  lot 
for  residence  or  business  purposes,  will  not 
give  the  mining  claimant  the  right  to  the 
property  as  against  the  grantee  under  the 
townsite.  (McCormick  v.  Sutton,  97  Cal. 
373.) 

67.  Under  section  2392  of  the  Revised  Stat- 
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utes  of  the  United  States,  providing  that  no 
title  shall  be  acquired,  under  the  provisions 
relating  to  townsites, ''  to  any  mine  of  gold, 
silver,  cinnabar,  or  coi>per,  or  to  any  valid 
mining  claim  or  possession  held  under  exist- 
ing laws,"  there  must  be  a  paying  mine 
known  to  exist  at  tlie  time  of  the  townsite 
ffrant,  or  one  which  there  was  good  reason  to 
believe  then  existed,  in  order  to  deprive  a 
townsite  owner  of  his  land.  (Smith  v.  Hill, 
89CaL122.) 
Cited  97  Cal.  376. 

68.  In  an  action  to  ^uiet  title,  brought  by  a 
mining  claimant  against  a  claimant  under  a 
townsite  patent,  evidence  tending  to  show 
tiiat  seven  years  prior  to  the  date  of  the  town- 
site  patent  a  number  of  persons  sent  to  the 
United  States  surveyor  general  a  request  for 
tiie  survey  of  the  mining  claim,  one  of  whom 
was  the  grantor  of  the  plaintiff,  is  incompe- 
tent and  immaterial.  (iSmith  y.  Hill,  89  Cal. 
122.) 

69.  To  constitute  a  reservation  of  a  gold 
mine  from  the  operation  of  a  townsite  patent, 
under  the  laws  of  Congress,  there  must  be  a 
natural  deposit  of  rock  or  earth  containing  a 
sufficient  (quantity  of  gold  to  admit  of  prolit- 
able  working,  and  the  land  must  be  known  to 
have  been  more  valuable  for  mineral  than  for 
a^cultural  purposes  at  the  date  of  the  town- 
Bite  patent,  or  before  the  occupation  or  im- 
provement of  the  lots  for  residences  or  busi- 
ness under  the  townsite  title.  (Richards  v. 
Dower,  81  Cal.  44. ) 

Cited  97  Cal.  375.  376. 

70.  Proof  of  the  sale  of  a  mining  claim  for 
a  specific  price,  under  probate  proceedings 
two  years  after  the  date  of  a  townsite  patent, 
is  not  competent  evidence  of  the  known  or 
estimated  value  of  the  mine  at  the  date  of  the 
patent.     (Bichards  v.  Dower,  81  Cal.  44.) 

71.  When  an  answer  alleges  as  matter  of 
fact  that  a  ledge  claimed  by  defendants, 
which  crosses  a  town  lot  claimed  bv  plaintiff, 
was  known  to  be  a  gold-bearing  ledge,  ana 
was  held,  possessed,  worked,  and  mined  as 
such,  long  prior  and  sub8e(]^uent  to  the  town- 
site  patent,  further  allegations  to  the  effect 
that  the  mine  was  reserved  from  the  patent, 
and  that  it  is  part  of  the  public  mineral  lands 
of  the  Unltea  States  are  allegations  of  mere 
conclusions  of  law.  (Richards  v.  Dower,  81 
Cal.  44.) 

72.  The  burden  is  on  a  mining  claimant, 
who  claims  a  quartz  ledge  under  a  location 
made  within  the  limits  of  a  townsite  after 
the  date  of  the  townsite  patent,  to  prove 
that  the  ledge  was  known  to  be  valuable  for 
mining  purposes  within  the  boundaries  of  the 
town  lot  in  controversy  at  the  date  of  the 
patent  or  before  its  improvement  for  resi- 
uence  under  the  townsite  title.  It  cannot  be 
presumed  that  because  the  ledge  was  once 
profitablv  worked  before  the  townsite  patent, 
it  must  De  deemed  to  have  continued  valu- 
able at  the  date  of  the  patent  it  work  on  the 
ledge  was  abandoned  before  the  date  of  the 
patent.     (Richards  v.  Dower,  81  Cal,  44.) 

Tunneling  under  land  granted  in  townsite 
patent.    See  post,  XI,  7. 


e.  School  Land ;  Land  Within  Railioad  Grant. 

73.  Persons  who  hold  certificates  of  pur- 
chase from  the  state  for  the  sixteenth  or 
thirty-sixth  sections,  or  portions  thereof ,  hold 
the  land  as  the  state  held  it  before  the  certifi- 
cate was  issued,  subject  to  the  right  of  miners 
to  enter  upon  and  work  it  for  mining  pur- 
poses.   (Higgins  V.  Houghton,  25  Cal.  252.) 

74.  Does  the  patentee  of  the  state  for  any 
part  of  the  sixteenth  or  thirty-sixth  sections 
hold  the  same  subject  to  the  right  of  miners 
to  enter  upon  and  work  the  same  for  mining 
purposes,  query?  (Higgins  v.  Houghton,  25 
Cal.  252.) 

School  land  mineral  in  character.  See 
Public  Lands,  III,  4. 

Locating  school  land  warrants  on  mineral 
land.    See  Public  Lands,  461. 

75.  A  person  claiming  under  a  mineral  loca- 
tion, to  oe  entitled  to  the  possession  of  land 
previously  patented  to  the  Central  Pacific 
Railroad  Company,  in  pursuance  of  the  grant 
made  to  that  company  oy  the  act  of  Congress 
of  July  1, 1862,  and  the  amendment  thereto 
of  July  2, 1864,  in  order  to  establish  his  right 
of  possession  as  against  a  person  claiming  un- 
der the  patent,  must  clearlv  show  that  at  the 
date  of  the  patent  the  land,  under  the  condi- 
tions then  existing,  was  more  valuable  for 
mining  than  for  agriculture,  and  was  known 
to  be  such.  And,  in  determining  the  relative 
value  of  the  land  for  such  purposes,  subse- 
quent changes  in  the  conditions  affecting  it 
cannot  be  considered.  (Hunt  v.  Steese,  75 
Cal.  620.) 

Railroad  grant  covering  mineral  lands.  See 
Railroads,  60,  et  seq. 

f.  Mexican  Lands  Patented  to  Grantee. 

76.  Patent  from  United  States  for  land 
in  California,  issued  upon  confirmation  of 
claims  held  under  grants  of  the  former  Mexi- 
can government,  invests  the  patentee  with 
the  ownership  of  the  precious  metals  which 
the  land  may  contain.  (Moore  v.  Smaw. 
Fremont  v.  Flower,  17  Cal.  199.)  * 
Cited  19  Cal.  407. 

77.  The  patent  of  the  Mariposa  estate  from 
the  United  States  issued  to  Fremont  upon 
confirmation  of  a  grant  from  the  former 
Mexican  government,  invested  the  patentee 
with  the  ownership  of  the  precious  metals 
which  the  land  contains  j  it  transferred  to  the 
patentee  all  interests  which  the  United  States 
possessed  in  the  soil,  and  every  thing  included 
therein  or  connected  therewith,  and  the  rights 
of  the  owners  (Fremont  and  parties  who  have 
become  interested  with  him )  in  that  respect 
cannot  be  enlarged  or  diminished  by  any 
license  from  the  state.  They  hold  the  min- 
ing claims  in  the  land  independent  of  this 
section  of  the  Revenue  Act  named,  and  may 
extract  the  gold  themselves,  or  allow  others 
to  extract  it,  upon  such  terms  as  they  may 
judge  most  advantageous  to  their  interest. 
This  limitation  of  the  general  language  of  the 
sixty-fourth  section  of  the  Revenue  Act  of 
1860  shown  to  have  been  the  sense  of  the 
legislature  in  previous  acts.  (Ah  He  v. 
Crippen,  19  Cal.  491. ) 

78.  Any  right  defendant,  as  a  mining  corpo- 
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ration,  may  h&ye,  as  against  the  gnutue,  to 
the  possession  and  use  of  the  land  for  the 
purpose  of  extracting  the  gold,  must  be  based 
upon  the  ground  that  the  mineral  does  not 
pass  with  the  soil  as  an  incident  to  it,  but  be- 
longs either  to  the  United  States  or  the  state 
of  California,  and  that  defendant  has  an  effec- 
tual license  to  enter  upon  the  premises  and 
extract  the  same.  (Biddle  Boggs  Y.  Merced 
Min.  Co.,  14  Cal.  279.) 
Cited  75  Cal.  626. 

Spanish  grant  covering  mineral  land*  See 
Mexican  Lands,  I,  20. 

g.  Land  Already  Claimed ;  Conflicting  Loca- 
tions. 

79.  How  far  the  ri^ht  of  miners  to  go  upon 
public  mineral  land  in  possession  of  another, 
lor  the  purpose  of  mining,  must  be  modified 
to  secure  any  rights  of  such  possessor,  re- 
served.   (Burdge  v.  Smith,  14  Cal.  380.) 

80.  A  location  upon  land  upon  which  there 
already  exists  a  valid  location  is  invalid^  no 
matter  how  x)erfect  in  form  the  proceedings 
upon  the  second  location  may  be.  (Souter  v. 
Maguire,  78  Cal.  543 ;  Garthe  v.  Hart,  73  Cal. 
541.) 

81.  Where  the  local  refiplations  of  a  mining 
district  require  that  the  Doundaries  of  a  min- 
ing claim  shall  be  marked  on  the  ground,  and 
the  notice  of  its  location  posted  before  it  is 
recorded,  priority  as  to  the  right  of  posses- 
sion under  conflicting  locations  is  determined 
in  accordance  with  the  priority  of  marking 
the  boundaries  and  posting  the  notices  of  the 
respective  locations ;  and  a  location  having  a 
priority  as  to  such  acts  will  prevail  over  an- 
other location,  although  the  notice  of  the  lat- 
ter was  recorded  prior  to  the  marking  of  the 
boundaries  and  toe  posting  of  the  notice  of 
the  former.  (Gregory  v.  Persh baker,  73 
Cal.  109.) 

82.  A  party  may  take  up  a  claim  for  mining 
purposes  that  has  been,  and  still  is,  used  as  a 
place  of  deposit  for  tailings  by  another;  but 
zn  that  case  his  mining  right  will  be  subject 
to  the  prior  right  of  deposit.  (O'Keiffe  v. 
Cunningham,  9  Cal.  589.) 

Priority  on  locations  for  diverse  purposes. 
See  post,  V,  5. 

Peaceable  entry  on  abandoned  claim.  See 
Forcible  Entry  and  Unlawful  Detainer,  70. 

3.  Boundaries. 

83.  Location  of  mining  claim  must  be  dis- 
tinctly marked  on  {rround,  so  that  its  bound- 
aries can  be  readily  traced,  under  section  2324, 
Revised  Statutes  of  the  United  States.  (Funk 
V.  Sterrett,  59  Cal.  613.) 

Cited  65  Cal.  609;  19  Nev.  413. 

84.  The  marking  of  a  mining  location  must 
be  such  that  the  boundaries  of  the  claim  can 
be  readily  traced.  (Taylor  v.  Middleton,  67 
Cal.  656.) 

Cited  80  Cal.  357 ;  7  Mont.  358 ;  1  S.  Dak.  365. 

85.  Where  the  locator  marked  the  corners 
of  the  end  lines,  and  placed  a  stake  or  blazed 
tree  at  each  comer  of  the  claim,  and  iB  places 
''brushed  out  "the  lines  so  that  a  person 
could  get  through^  and  placed  a  notice  in  the 
eenter  of  the  claim  denning  its  boundaries, 


held,  sufficient  to  Justify  a  finding  that  he 
marked  off  the  boundaries  as  required  by  the 
sUtute.    (Souter  v.  Maguire,  78  CaL  543.) 

86.  The  placing  of  a  monument  in  the  cen- 
ter of  a  mming  claim  upon  a  mineral  vein, 
and  posting  a  notice  thereon  stating  that  the 
"  undersigned  claims  seven  hundred  and  fifty 
feet  easterly  and  seven  hundred  and  fifty  feet 
westerly  therefrom,  together  with  three  hun- 
dred feet  on  each  side  of  the  vein,  with  ail  its 
dips,  spurs,  and  angles,''  giving  the  name  of 
the  lode  and  district,  is  not  a  sufficient  com* 
pliance  with  the  act  of  Congress  of  May  10, 
1872,  which  requires  locators  of  mining  claims 
to  distinctlv  mark  their  locations  on  the 
ground,  so  that  the  boundaries  can  be  readily 
traced.  (Grelcich  v.  Moriarty,  63  Cal.  217.) 
Cited  6  Col.  379;  13  Nev.  469. 

87.  The  requirement  that  the  boundaries 
of  a  mining  claim  shall  be  distinctly  marked 
upon  the  ground  is  not  satisfied  by  a  reference 
in  the  notice  of  location  to  the  lesal  subdivi- 
sion of  the  public  surveys,  there  being  notii- 
ing  in  the  notice  which  could  be  construed 
as  an  adoption  of  any  particular  marks. 
(White  V.  Lee,  78  Cal.  598.) 

Cited  83  Cal.  299. 

88.  The  court  found  that  stakes  and  mounds 
were  placed  at  each  of  the  four  comers  of  the 
claim,  and  were  prominent  and  permanent 
monuments,  by  which,  together  with  the  de- 
scriptions in  the  notices,  the  claim  could  be 
identified,  and  found  also  that  the  location 
was  distinctly  marked  on  the  ground,  so  that 
the  boundaries  could  be  readily  traced.  Held, 
that  the  location  was  valid.  (Du  Pmt  v* 
James,  65  Cal.  555.) 

Cited  78  Cal.  546;  2  S.  Dak.  511. 

89.  The  posting  of  a  notice  upon  a  tree  at 
each  end  of  a  mining  claim  is  not  a  sufficient 
compliance  with  section  2324  of  the  Revised 
Statutes  of  the  United  States,  which  requires 
the  location  to  be  ''distinctly  marked  on  the 
ground  so  that  its  boundaries  can  be  readily 
traced.''  (Holland  v.  Mount  Auburn  etc.  Co., 
53  Cal.  149.) 

Cited  88  Cal.  131 ;  6  Col.  379;  18  Nev.  469. 

90.  Merel]^  posting  a  notice  upon  a  quarts 
ledge,  claiming  a  certain  number  of  feet  along 
the  ledge  in  both  directions  from  the  notice, 
is  not  a  valid  location  of  a  mining  claim, 
within  the  meaning  of  the  act  of  Cx)ngri*8s. 
The  claim  mnst  be  marked  by  visible  monu- 
ments or  marks  by  which  the  boundaries  can 
be  readily  traced,  c^^ewbill  v.  Thurston,  65 
Cal.  419.) 

Cited  75  Cal.  287. 

91.  Whether  or  not  the  marking  can  be 
readily  traced  is  a  question  for  the  jurv. 
(Taylor  v.  Middleton,  67  Cal.  656 ;  Du  Prat  v. 
James,  65  Cal.  555.) 

92.  The  question  whether  the  location  of 
the  plaintiff  was  so  distinctly  marked  on  the 
ground  that  its  boundaries  could  be  readily 
traced  is  for  the  jury ;  and,  where  there  is  evi- 
dence to  that  effect,  the  court  should  not  in- 
struct the  jury  that  the  omission  to  erect  a 
monument  at  a  certain  corner  of  the  claim 
would  be  fatal  to  the  plain tifb'  location* 
(Anderson  v.  Black,  70  Cal.  226.) 

Cited  7  Mont.  358,  454. 
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Marking  boundaries.    See  poet,  208. 

93.  Failure  to  mark  boundaries  of  location 
is  fatal  to  its  validity ;  and  the  defect  is  not 
cured  by  the  fact  that  the  notice  of  location 
gives  the  section  numbers  constituting  the 
claim.  White  v.  Lee,  78  Cal.  593,  followed. 
(Anthony  V.  Jillson,  83  Gal.  296.) 

94.  Although  the  locator  of  a  mining  claim 
failed  to  mark  the  location  upon  the  ground 
BO  that  its  boundaries  could  be  readily  traced, 
yet,  if  his  successor  in  interest  enter  mto  pos^ 
session  of  part  of  the  claim  under  a  deed  con- 
veying the  whole  property  by  metes  and 
bounds,  such  successor  has  constructive  pos* 
session  of  the  whole  claim  as  described  in  the 
deed,  and  subsequent  grantees  succeeding  to 
such  possession  may  maintain  ejectment  for 
the  whole  claim  against  an  intruder  who 
makes  another  attempted  location,  but  also 
fails  to  mark  the  boundaries  of  his  location 
upon  the  ground.  (Neuebaumer  v.  Wood- 
man, 89  Cal.  310.) 

95.  The  location  of  a  mining  claim,  if  others 
wise  sufficient,  is  not  rendered  invalid  by 
reason  of  the  fact  that  certain  of  the  monu- 
ments erected  to  mark  its  boundaries  were 
by  mistake  placed  upon  adjoining  claims. 
In  such  a  case  the  location  is  good  in  so  far 
as  the  land  included  within  the  boundaries 
was  vacant  and  subject  to  location.  (Doe  v. 
Tyler,  73  Cal.  21.) 

Cited  7  Mont.  359. 

96.  Monument  with  reference  to  which  a 
starting-point  is  located  will  be  presumed,  in 
the  absence  of  evidence  to  the  contrary,  to  be 
known  or  ascertainable.  (Carter  v.  Baciga- 
lupi,  83  Cal.  187.) 

97.  If  center  line  be  sufficientl}^  described 
it  is  enough  to  state  that  the  claim  is  for  a 
specified  number  of  feet  on  each  side  of  the 
line.    (Carter  v.  Bacigalupi,  83  Cal.  187.) 

98.  The  provision  of  the  statute  of  1872,  re- 
<|uiring  the  end  lines  of  each  mining  claim  to 
be  parallel  to  each  other,  is  merely  directory, 
and  no  consequence  is  attached  to  a  deviation 
from  its  direction.  (Horswell  ▼.  Ruiz,  67 
Cal.  HI.) 

99.  A  substantial  compliance  with  section 
2320  of  the  Revised  St&tutes  of  the  United 
States,  requiring  the  end  lines  of  each  claim 
located  upon  a  vein  or  lode  to  be  parallel,  is 
all  that  is  required.  A  location  may  be  made 
in  such  an  irregular  and  many  sided  shape  as 
to  destroy  the  right  to  work  the  vein  beyond 
the  surface  lines ;  but  the  object  of  the  stat- 
ute is  sufficiently  met  to  sustain  that  right 
if  the  location  is  made  lengthwise  of  the  vein 
in  a  quadrangular  shape,  though  the  end 
lines  are  not  exactly  parallel,  and  the  locator 
has  a  right,  and  perhaps  it  is  his  duty  within 
any  reasonable  time,  to  make  the  end  lines 
parallel,  if  such  change  does  not  interfere 
with  the  substantial  property  rights  of  any 
other  person.  The  purpose  of  the  statute  is 
to  prevent  a  party  from  claiming  more  width 
of  vein  outside  his  surface  lines  than  within 
them.    (Doe  v.  Sanger,  83  Cal.  203.) 

100.  Fact  that  party  has  located  a  claim 
bounded  by  another  raises  no  implication,  in 
the  absence  of  mining  regulations,  that  the 
last  located  claim  corresponds  in  sizo  or  in 


the  diiection  of  its  lines  with  the  former. 
(Live  Yankee  Co.  v.  Oregon  Co.,  7  Cal.  40.) 

Agreement  as  to  boundaries,  who  bound  by. 
See  post,  430,  431. 

Evidence  as  to.    See  post,  286,  et  seq. 

Evidence  of  custom  as  to.  See  post,  166, 
et  seq. 

4s  Extent  of, 

101.  Althoueh  mining  ground  may  be  lo- 
cated in  the  absence  of  local  regulations,  yet 
the  extent  of  such  location  is  not  without 
limit.  The  quantit]^  taken  must  be  reason- 
able *  and  whether  it  be  so  or  not  will  be  de- 
termined in  such  cases  by  the  general  usages 
and  customs  prevailing  upon  the  subject.  If 
an  unreasonable  quantit)r  be  included  within 
the  boundaries,  the  location  will  not  be  effec- 
tual for  any  purpose,  and  possession  under  it 
will  only  extend  to  the  ground  actually  occu- 

gied.    (Table  Mountain  Tunnel  Co.  v.  Strana- 
an,  20  Cal.  198.) 

102.  Upon  the  question  of  reasonableness 
of  the  extent  of  a  mining  location,  a  general 
custom,  whether  existing  anterior  to  the  loca- 
tion or  not,  may  be  given  in  evidence ;  but  a 
local  rule  stands  upon  a  different  footing,  and 
cannot  be  introduced  to  affect  the  validity  of 
a  claim  acquired  previous  to  its  establish- 
ment. (Table  Mountain  Tunnel  Co.  v.  Stran- 
ahan,  20  Cah  198.) 

Cited  2  Idaho  508. 

103.  A  location  of  a  mining  claim  is  not  in- 
valid because  the  notice  of  location  claims 
more  land  than  the  locators  are  entitled  by 
law  to  hold.  In  such  a  case,  the  location  is 
good  for  so  much  as  the  locator  is  entitled  to 
hold,  and  void  for  the  excess  only.  (Thomp- 
son V.  Spray,  72  Cal.  528.) 

104.  An  objection  to  the  validity  of  the  loca- 
tion Qn  the  ^ound  of  the  extent  of  the  claim 
refused  consideration  because  not  taken  at  the 
trial.    (Anderson  v.  Black,  70  Cal.  226.) 

105.  If  parties  are  allowed  by  mining  regu- 
lations to  include  within  their  claim  land  out- 
side of  that  which  they  expect  to  work  it  will 
be  presumed,  in  the  absence  of  proof  to  the 
contrary,  that  it  is  for  the  convenience  of 
working  the  claims,  and  that  its  possession  is 
necessary.     (Correa  v.  Frietas,  42  Cal.  339.) 

106.  Evidence  that  portion  of  mining  claim 
is  not  valuable  for  mining  purposes  is  not  ad- 
missible, on  general  principles,  to  prove  that 
the  owner  of  the  claim  has  no  right  to  hold 
such  portion.  (Correa  v.  Frietas,  42  Cal. 
339.) 

Effect  of  taking  more  land  than  rules  allow. 
See  post,  129. 

Rules  and  regulations  affecting  extent  of 
claim.    See  post,  164,  et  seq. 

JS  umber  of  claims,  evidence  as  to.  See  post, 
289. 

5.  Efhct  of  Location  Whore  No  Mineral  iiad  been 

Diecorered. 

107.  The  location  of  a  placer  mining  claim 
is  valid,  notwithstanding  no  valuable  mineral 
had  been  actually  discovered  in  the  land  be- 
fore the  location  was  made.  (Gregory  v. 
Pershbaker,  73  Cal.  109.) 
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6.  Locations  for  Different  Purpoaeo, 

108.  One  party  may  locate  ground  in  the 
mineral  districts  for  tluming  purposes,  and 
another  party  at  tbe  same  or  a  dinerent  time 
may  locate  the  same  ground  for  mining  pur- 
poses; the  two  locations,  being  for  different 
purposes,  will  not  conflict.  (O'Keiffe  y.  Cun- 
ningham, 9  Cal.  589.) 

Cited  37  Cal.  315. 

7.  Locating  by  Agent 

109.  The  statute  of  frauds,  requiring  an  in- 
strument in  writing  to  create  an  interest  in 
land,  does  not  apply  to  the  taking  up  of  min- 
ing claims.  A  mere  verbal  authority  to  one 
man  to  take  u|>  a  claim  for  another  is  suffi- 
cient. No  title  is  divested  out  of  the  govern- 
ment, but  a  right  of  entry  given  under  it. 
(Gore  V.  McBrayer,  18  Cal.  582.) 

Cited  77  Cal.  11 ;  2  Idaho,  309;  3  Mont.  21. 

110.  An  unauthorized  location  of  a  mining 
claim  in  the  name  of  a  third  person,  by  one 
assuming  to  act  as  his  aeent,  may  be  ratified 
b^  the  former,  and  the  bringing  of  a  suit  by 
him  to  ^uiet  the  title  acquir^  under  the 
location  is  a  sufficient  ratification.  (Thomp- 
son V.  Spray,  72  Cal.  528.) 

Partners,  locations  by.    See  post,  465. 
Cotenant,  location  by.    See  post,  XIV. 
Agreement  to  locate  mine,  necessity  of  writ- 
ing.   See  Statute  of  Frauds,  1,  10,  c 

8.  Relocation  of  Claims. 

111.  Owner  of  mining  claim  may  make  valid 
relocation  thereof,  and  rely  upon  such  reloca- 
tion.   (Richards  v.  Wolfling,  98  Cal.  195.) 

Relocation  of*  mine  lost  by  abandonment. 
See  post,  XIV;  Cotenants  of  Mine. 

Relocation  on  forfeiture  or  abandonment. 
See  post,  IX. 

Relocation  for  failure  to  peform  work..  See 
post,  140,  et  seq. 

New  location  after  wrongful  entry.  See 
post,  139. 

Renewal  of  location.    See  post,  XIV. 

Allegations  as  to  relocation.   See  post,  X,  4. 

9.  Questioning  flight  of  Location. 

112.  Where  thepuhlic  land  has  been  located 
as  a  mining  claim,  only  the  government  of  the 
United  States,  or  persons  claiming  the  lands 
under  the  government  as  nonmineral  land, 
can  properly  raise  the  question  whether  the 
land  was  subject  to  be  located  as  mineral  land, 
or  whether  it  contains  mineral  of  sufficient 
value  to  justify  location  or  exploration*  (Lo- 
renz  v.  Waldron,  96  Cal.  243.) 

10.  Notice  of  Location, 

118.  The  chief  value  of  the  notice  of  loca- 
tion of  a  mining  claim  is  as  temporary  pro- 
tection  of  the  claimant  while  the  other  acts 
of  location  are  being  performed,  including  the 
marking  of  the  boundaries  ot  the  location  dis- 
tinctly on  the  ground,  so  that  they  can  be 
readily  traced,  which  is  the  main  essential  act 
of  location.   ( Donahue  v.  Meister,  88  Cal  .121.) 

114.  The  usual  mode  of  taking  up  mining 
claims  is  to  put  upon  the  claim  a  written  no- 
tice that  the  party  has  located  it ;  and  this 
taking  up  and  giving  notice  may  be  done  by  a 
party  personally,  or  by  any  one  for  him,  or  with 


his  assent  or  approval ;  and  whenever  the  ap- 
propriation is  made  bv  an  agent  having  au- 
thority from  a  principal  to  make  it,  the  act  is 
complete,  and  the  title  vests  in  the  principal, 
and  the  a^nt  by  his  mere  act  cannot  sabse- 
Quently  divest  it.  (Gore  v.  McBrayer,  18 
Cal.  582.) 

Cited  72  Cal.  530,532;   2  Col.  305;  2  Idaho, 
309;  7  Mont.  36. 

115.  An  original  notice  of  location  of  a  min- 
ing claim,  written  on  one  side  of  a  sheet  of 
paper,  which  was  folded,  with  the  writing  in- 
side, and  placed  upon  the  lode  line,  m  a 
mound  of  rocks  three  feet  high,  onder  two 
flat  rocks,  so  that  ahout  three-foarths  of  an 
inch  of  the  margin  of  the  paper  was  exposed 
to  view,  and  so  placed,  not  for  the  purpose  of 
concealing  it,  but  in  good  faith,  to  protect  it 
from  the  weather,  is  sufficiently  posted  to 
comply  substantially  with  a  custom  of  miners 
that  "  the  notice  should  be  posted  in  a  con- 
spicuous place  upon  the  claim  located,  at  or 
near  the  lode  line  of  said  claim,"  it  appearing 
that  other  devices  were  resorted  to  by  miners 
to  protect  the  notices  from  the  weather,  such 
as  covering  it  with  glass,  or  folding  it  in  a  box 
and  placing  the  box  in  a  conspicuous  place. 
(Donahue  v.  Meister,  88  Cal.  121.) 

116.  The  description  of  a  notice  of  location 
of  a  mining  claim  is  sufficient,  if  it  designate 
the  number  of  acres  claimed  and  define  its 
boundaries  on  three  sides.  (Duryea  y.  Boo- 
cher,  67  Cal.  141.) 

Cited  5  Wash.  706. 

117.  An  erroneous  statement  in  a  notice  of 
location  of  a  mining  claim  as  to  the  quarter 
section  in  which  the  claim  is  situated  will  not 
invalidate  the  notice,  if  the  remaining  poi^ 
tions  of  the  description  sufficientlv  identify 
the  land.    (Duryea  v.  Boucher,  67  Cal.  141.) 

118.  If  the  description  of  the  claim  be 
otherwise  sufficient  it  is  not  essential,  under 
the  local  laws  of  Tuolumne  district,  that  the 
notice  either  as  posted  or  as  recorded  should 
state  the  name  of  the  district  or  county  in 
which  the  claim  is  situated.  (Carter  v.  Baci- 
galupi,  83  Cal.  187.) 

Cited  24  Or.  238. 

119.  A  misdescription  in  the  notice  of  the 
claimant  to  a  quartz  lead,  posted  up  near  the 
premises,  in  pursuance  of  the  requirement  of 
the  mining  laws  of  the  district  m  which  the 
lead  is  situated,  and  where  the  lead  is  under- 
ground and  undeveloped,  will  not  vitiate  the 
claim.    (Johnson  v.  Parks,  10  Cal.  446.) 

120.  Where  several  persons  post  a  notice  of 
location  on  a  mining  claim,  and  sign  the  same 
as  locators,  a  subsequent  notice  posted  on  the 
same  claim,  signed  by  a  part  only  of  the  origi- 
nal locators,  and  by  other  persons  whose  nanies 
were  not  on  the  first  notice,  is  an  original 
notice  so  far  as  the  new  locators  are  ooncerneil, 
but  does  not  affect  the  rights  of  the  prior  lo- 
cators whose  names  are  omitted,  nor  operate 
as  an  abandonment  of  the  first  notice  by  the 
persons  whose  names  are  signed  to  both ;  and, 
in  an  action  by  all  the  x)erson8  whose  names 
are  signed  to  the  notices  to  quiet  their  title 
as  against  an  adverse  claimant,  the  second 
notice  is  admissible  in  evidence.  (Thompson 
V.  Spray,  72  Cal.  528.) 

Cited  98  Cal.  198. 
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Notice  cannot  be  changed.     See  post,  XIV. 

121.  Notices  of  location  are  to  be  liberally 
conBtrued*     (Garter  y.  Bacigalupi,  83  Gal. 
187.) 
Cited  24  Or.  238. 

122.  If  a  company  locates  a  mining  claim  of 
a  certain  width,  extending  through  a  moun- 
tain from  base  to  base,  and  af terwf^ds  another 
company  succeeds  to  their  possessioni  what- 
ever it  was,  and  puts  up  a  notice  stating  that 
its  claim  comprises  the  claim  held  by  the 
old  company,  •  •  •  •  and  comprises  the  chan- 
nel then  existing,  with  its  dips  and  angles, 
through  the  mountain,  the  latter  compan^^  is 
not  restricted  by  this  notice  to  one  paying 
channel  within  the  claim.  (Table  Mountain 
Tunnel  Go.  v.  Stranahan,  31  Gal.  387.) 

123.  A  notice  of  location  need  not  be  re- 
corded unless  there  is  a  local  rule  or  custom 
requiring  its  record.  (Souter  y.  Maguire,  78 
Gal.  643.) 

Cited  83  Gal.  188,  298. 

124.  Recording  a  notice  of  location  is  not 
required  by  the  statute,  and  when  not  re- 
quired by  local  laws  is  unnecessary,  and  use- 
less if  made.  (Anthony  y.  Jillson,  83  Gal. 
296.) 

125.  In  the  absence  of  a  custom  requiring 
it,  the  recording  of  a  notice  of  location  of  a 
mining  claim  is  not  essential  to  its  validity ; 
and,  even  when  such  a  custom  prevails,  the 
fact  that  the  notice  is  recorded  before  it  is 
posted  does  not  render  it  invalid.  (Thompson 
v.  Spray,  72  Gal.  528.) 

Cited  78  Gal.  545 ;  83  Gal.  188,  298. 

126.  Under  the  laws  of  Tuolumne  district, 
if  the  notice  as  posted  is  sufficient,  it  is  suf- 
ficient as  recorded.  (Garter  v.  Bacigalupi,  83 
Gal.  187.) 

'  127.  It  appeared  on  the  trial,  that  the  dis- 
trict recorder,  in  recording  the  notice  of  one 
of  the  defendants  claim,  omitted  b^  mistake 
one  of  the  lines,  but  in  fact  the  lines  were 
distinctly  marked  on  the  ground,  as  required 
by  the  mining  rules.  Held,  that  the  defend- 
ants were  not  bound  by  the  mistake  of  the 
recorder,  and  that  the  actual  location  on  the 
ground  was  sufficient  to  impart  notice  to  all 
comers.  (Myers  v.  Spooner,  55  Gal.  257.)* 
Cited  7  Gol.  181. 

Failure  to  notice  claim,  forfeiture.  See  post, 
246. 

Customs  relating  to.    See  post,  157. 

Evidence  as  to.    See  post,  285. 

Effaced  or  destroyed  notice  of  location, 
secondary  evidence  of.    See  Evidence,  75. 

//.  Recording  of  Cfat'ma. 

128.  The  question  as  to  the  necessity  of  re- 
cording mining  claims  reserved.  (Partridge 
V.  McKinney,  13  Gal.  158.) 

129.  In  the  absence  of  any  mining  rule 
declaring  that  a  failure  to  record  a  claim 
avoids -tne  entry  or  claim,  a  party  may  take 
actual  possession  of  mineral  land,  though  in 
taking  possession  he  do  not  observe  the  re- 
quirements as  to  registry,  and  the  like  acts 
prescribed  by  the  local  laws.  But,  if  he  take 
more  land  than  these  rules  allow,this  would  not 
give  him  title  to  the  excess  against  any  one 
subsequently  entering,  who  complies  witn  the 


laws,  and  takes  up  such  excess  in  accordance 

with  them.     (English  y.  Johnson,  17  Gal. 

107.) 

Cited  1  Ariz.  146. 

Recording  notice  of  location.  See  ante,  V, 
10. 

Mining  records  as  evidence.  See  Evidence, 
III,  9,  c. 

New  book  of  records  as  evidence,  where 
originals  destroyed  by  fire.  See  Evidence, 
241. 

District  record  of  sale  of  mining  claims  aa 
evidence.    See  post,  438. 

i2s  Performing  Work  upon  Claim, 

180.  The  provisions  of  the  act  of  Congress 
of  May  10,  1872,  requiring  that  '*on  each 
claim  located  after  the  tenth  day  of  May, 
1872,  and  until  a  patent  has  been  issued 
therefor,  not  less  than  one  hundred  dollars 
worth  of  labor  shall  be  performed  or  improve- 
ments made  during  each  year,"  and  upon  a 
failure  to  perform  such  work  the  claim  shall 
be  open  to  relocation  in  the  same  manner  as 
if  no  location  had  ever  been  made,  apply 
as  well  to  the  class  of  mining  claims  known  as 
placer  claims,  as  to  those  known  as  lode  or 
vein  claims.  (Carney  v.  Arizona  Gold  Min. 
Co.,  65  Gal.  40.) 
Cited  65  Gal.  608. 

131.  Work  done  outside  of  a  mining  claim, 
with  intent  to  work  the  claim,  to  be  consid- 
ered by  intendment  as  work  done  on  the 
claim,  must  have  direct  relation  and  be  in 
reasonable  proximity  to  it.  (McGarrity  v. 
Byington,  12  Gal.  426.) 

Cited  24  Gal.  347 ;  2  Idaho,  509,  511. 

132.  Personal  expenses  incurred,  and  the 
value  of  the  locator  s  time  in  endeavoring  to 
procure  water  to  operate  a  mill  to  crush  ore 
from  the  mine  cannot  be  considered  as  work 
done  on  the  claim.  (Du  Prat  v.  James,  65 
Gal.  555.) 

Cited  2  Idaho,  511. 

133.  Working  on  adjoining  land  in  construct- 
ing a  drain  to  enable  the  owners  to  work  the 
claim  is  working;  on  the  claim  within  a  mining 
regulation  requiring  a  claim  to  be  worked  two 
days  in  ten.    (Packer  v.  Heaton,  9  Gal.  568.) 

134.  Where  the  regulations  of  a  mining 
locality  require  that  every  claim  shall  be 
worked  two  days  in  every  ten,  held,  that 
the  efforts  of  the  owners  of  the  claim  to  pro- 
cure machinery  for  working  the  claim  are,  by 
fair  intendment,  to  be  considered  as  work 
done  on  the  claim.  (Packer  v.  Heaton,  9  Gal. 
568.) 

135.  The  owner  of  two  mining  claims  held 
in  common  has  the  right  to  do  the  annual 
work  necessary  for  the  protection  of  both 
claims  on  one  of  them;  and  the  question 
whether  the  work  was  intended  for  the  bene- 
fit of  both  claims,  and  tended  to  develop  both 
of  them,  is  one  of  fact,  upon  which  the  de- 
cision of  the  jury  will  not  be  disturbed  if 
there  is  any  evidence  tending  to  support  the 
verdict.    (6e  Noon  v.  Morrison,  83  Gal.  163.) 

Consolidated  claims,  work  on.  See  post, 
207. 

136.  The  party  making  annual  expenditure 
upon  one  of  two  claims  held  in  common  is 
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not  reanired  to  prove  the  location  and  record 
title  01  the  claim  upon  which  the  work  was 
done,  if  the  title  to  such  claim  is  not  in  dis- 
pute. It  is  sufficient  to  prove  actual  posses- 
sion and  improvement  of  such^  claim,  from 
which  the  law  presumes  ownership.  (Be  Noon 
V.  Morrison,  83  Cal.  183.) 

137.  It  is  unnecessary  to  decide  that  an  at- 
tempt to  assert  a  continuous  right  may  he 
hased  upon  a  pretense  of  work  so  plainly  a 
sham  that  it  will  be  disregarded,  as  here  the 
work  done  was  actual  and  valuable.  C Belcher 
V.  Con.  G.  Min.  Co.  v.  Deferrari,  62  Gal.  160.) 

Sufficiency  of  work.    See  ante,  64. 

188.  Mining  claimants  who  have  made  the 
annual  expenditures  required  b;^  the  law  of 
Con^n'ess  for  one  year  are  entitled  to  the 
whole  of  the  next  succeeding  year  in  which 
to  make  the  annual  expenditures  for  that 
year,  and  adverse  claimants  cannot  lawfully 
enter  upon  the  claim  during  such  year,  and 
make  a  valid  location  of  the  claim.  (Mills  v. 
Fletcher,  100  Oal.  142.) 

139.  Where  adverse  claimants  wrongfully 
entered  upon  the  claims  of  plaintiffs,  and  took 
possession  of  plaintiffs'  tunnel,  posted  and 
recorded  a  notice  of  location,  and  extracted 
rock  and  earth  under  a  claim  nostile  to  plain- 
tiffs' title,  and  thereafter  kept  exclusive  pos- 
session of  the  claim,  the  plaintiffs  are  entitled 
to  recover  possession  of  the  claim,  regardless 
of  a  new  location  made  by  the  defendants  or 
their  grantors  after  the  expiration  of  the  year 
in  which  the  unlawful  entry  was  made  upon 
the  claim,  and  regardless  of  the  failure  of 
plaintiffs  to  do  annual  work  thereafter  which 
was  prevented  by  the  hostile  possession  and 
acts  of  the  defendants.  (Mills  v.  Fletcher, 
100  Oal.  142.) 

140.  The  failure  of  a  locator  of  a  placer-min- 
ing claim  to  perform  the  annual  amount  of 
work  thereon  required  by  section  2324  of  the 
United  States  Revised  Statutes  renders  the 
claim  subject  to  relocation.  (Morgan  v.  Til* 
lottson,  78  Oal.  520.) 

Oited  88  Oal.  801. 

141.  Under  the  provisions  of  section  2324  of 
the  Revised  Statutes  of  the  United  States  a 
mining  claim  upon  which  the  work  required 
by  the  act  has  not  been  done  is  open  to  re- 
location as  if  no  location  had  ever  Ic^en  made, 
unless  the  original  locators  or  their  successors 
liave  resumed  work  prior  to  the  relocation. 
(RnsRell  V.  Brosseau,  65  Cal.  605.) 

Citr  I  73  Oal.  521. 

142.  The  failure  of  a  locator  of  a  mining 
claim  to  perform  the  amount  of  labor  required 
by  the  laws  of  the  United  States  subjects  the 
claim  to  relocation,  and  a  peaceable  entry  in 
good  faith  may  be  made  for  that  purpose, 
although  the  claim  is  occupied  by  the  original 
locator.  (DvL  Prat  v.  James,  65  Cal.  555.) 
Cited  65  Cal.  608;  73  Cal.  543;  2  Idaho,  511. 

Failure  to  work  claim.    See  post,  IX,  2. 

143.  Where  a  mining  claim  has  become  sub- 
ject to  relocation  the  resumption  of  work 
thereon  by  the  original  locator,  after  a  notice 
of  relocation  has  been  posted  thereon,  but 
before  the  relocator  has  marked  the  bound- 
aries of  his  location,  is  sufficient,  under  section 
2324  of  the  United  States  Revised  Statutes,  to 


prevent  the  original  location  from  lapsing. 
(Pharis  v.  Muldoon,  75  Cal.  284.) 
Oited  11  Mont.  94. 

144.  The  right  of  the  original  locator  to 
perform  the  required  amount  of  work  after 
failure,  and  retain  the  benefit  of  his  location, 
is  dependent  upon  the  performance  of  the 
labor  before  the  relocation.  (Da  Prat  v. 
James,  65  Oal.  555.) 

145.  The  lower  court  found  that  in  the  year 
1880  plaintiff  expended  in  labor  on  the  two 
claims  one  hundred  dollars,  and,  in  January, 
1881,  resumed  work  upon  the  claims  and  ex- 
pended in  labor  twenty-four  dollars  before 
the  entry  and  location  of  defendants  in  Au- 
gust, 1881.  Held,  under  section  2324  of  the 
Revised  Statutes  of  the  United  States  allow- 
ing resumption  of  work,  ''after  failure  and 
before  location,"  plaintiff's  rights  were  not 
forfeited  when  defendants  entered.  (Belcher 
Con.  G.  Min.  Co.  v.  Deferrari,  62  Cal.  160.) 
Disapproved  11  Mont.  95-97. 

Work  as  evidence  of  poBseasion.  See  post, 
206,207. 

Rules  and  regulations  regarding  work  on 
claim.    See  post,  163,  et  seq. 

One  who  has  ceased  work  cannot  maintain 
forcible  entry.  See  Forcible  Entry  and  Un- 
lawful Detainer,  198. 

YI.  Loeal  Cnstoms,  Bnles  and  RegrvlatlOBS. 

146.  Miners  have  power  to  prescribe  rules 
governing  acquLHition  and  divestiture  of  titles 
to  this  class  of  claims,  and  their  extent,  sub- 
ject only  to  the  general  laws  of  the  state. 
(English  V.  Johnson,  17  Cal.  107.) 

Cited  1  Utah,  294. 

147.  The  rules  adopted  by  the  miners  ol  s 
district  acquire  validity  not  from  their  mere 
enactment,  but  from  the  customary  obedience 
and  acquiescence  of  the  miners  following  the 
enactment.    (Harvey  v.  Ryan,  42  Cal.  6:^.) 

148.  The  fact  that  mining  laws  and  r^ula- 
tions  were  passed  on  a  different  day  from  that 
advertised  for  a  meeting  of  miners  does  not 
invalidate  them.  Courts  will  not  inquire  into 
the  regularity  of  the  modes  in  which  these 
local  legislatures  or  primary  assemblages  acL 
They  must  be  the  judges  of  their  own  pro- 
ceedings. It  is  sufficient  that  the  mineifi 
agree,  whether  in  public  meeting  or  after  due 
notice,  upon  their  local  laws,  and  that  these 
are  recognized  as  the  rules  of  the  vicinage, 
unless  fraud  be  shown  or  other  like  cause  for 
rejecting  the  laws.  (Gore  v.  McBrayer,  18 
Cal.  582.) 

149.  An  alteration,  made  after  their  adop- 
tion, in  one  of  several  mining  regulations 
reduced  to  wTiting  by  the  officers  of  the  meet- 
ing, does  not  change  the  legal  effect  of  the 
other  articles.  (Table  Mountain  Tunnel  Co. 
V.  ytranahan,  31  Cal.  387.) 

150.  Local  mining  regulation  or  custom, 
adopted  after  location  of  claim,  cannot  be 
given  in  evidence  to  limit  the  extent  of  • 
claim  previously  located.  (Table  Mountain 
Tunnel  Co.  v.  Stranahan,  31  Cal.  887.) 

151.  In  suit  for  mining  claims  the  court 
permitted  defendants  to  introduce  in  evidence 
the  mining  rules  of  the  district,  thougli 
adopted  after  the  rights  of  plaintiffs  had  at- 
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toched.  Held,  that  admitting  plaintiffB'  rights 
could  not  be  affected  bv  euch  rules,  still,  as 
defendants  claimed  unaer  them,  they  were 
competent  evidence  to  determine  the  nature 
and  extent  of  defendants'  claim,  the  effect  of 
such  rules  upon  pre-existing  rights  being  suf- 
ficiently guarded  by  instructions  of  the  court. 
(Roach  y.  Gray,  16  GaL  883.) 

152.  It  is  error  for  the  court  to  instruct  the 
jury  that  "  the  statute  provides  that  general 
customs,  usages,  and  regulations  •  •  .  .  shall 
govern  the  decision  of  the  action."  The  stat- 
ute speaks  onlv  of  local  customs.  (Table  Moun- 
tain Tunnel  Co.  V.  Stranahan,  31  CaU  387.) 
Cited  2  Idaho,  608. 

153.  In  actions  for  trespass  on  mining  prop- 
erty the  custom  of  miners  is  entitled  to  great, 
if  not  controlling,  weight.  (Brown  v.  '49  dc  *56 
Quarts  Min.  Co.,  15  Gal.  152.) 

154.  Where  any  local  mining  customs  exist 
controversies  affecting  a  mining  right  must  be 
solved  and  determined  by  the  customs  and 
usages  of  the  bar  or  digsin^s  embracing  the 
claim  to  which  such  right  is  asserted  or  de- 
nied, whether  such  customs  and  usages  are 
written  or  unwritten.  (Morton  y.  Solambo 
O.  Min.  Go.,  26  Gal.  527.) 

Cited  26  Gal.  272. 

155.  Mining  claims  on  the  public  lands  must 
be  held  and  worked  in  accordance  with  the 
local  mining  laws  adopted  and  in  force  in  the 
mining  district  where  the  same  are  located. 
(Strang  v.  Ryan,  46  Gal.  33.) 

166.  The  right  in  a  mining  claim  vests  by 
the  taking  in  accordance  with  local  rules.  (Mc- 
Garrity  v.  Byington,  12  Gal.  426.) 
Cited  18  Gal.  588. 

157.  In  an  action  for  possession  of  a  min- 
ing claim,  where  plaintin  relied  upon  a  loca- 
tion under  certain  written  rules  adopted  by 
the  miners  of  the  district  some  five  years  be- 
fore, which  did  not  require  the  posting  of  no- 
tices upon  the  claim  at  the  time  of  location, 
and  defendant  offered  to  prove  that  there  was 
a  custom  in  the  district  requiring  the  posting 
of  such  notices,  and  the  court  excluded  the 
evidence  on  the  ground  that  the  written  rules 
superseded  a,ny  custom,  held,  that  the  exclu- 
sion of  Buch  evidence  was  error.  (Harvey  y. 
Ryan,  42  Cal.  626.) 

Cited  1  Utah,  294. 

158.  Section  621  of  the  Practice  Act  makes 
no  distinction  between  the  effect  of  a  ''cus- 
tom'' or  •*  usage,"  the  proof  of  whicli  must 
rest  in  parol,  and  a  '*  regulation"  which  may 
be  adopted  at  a  miners'  meeting  and  embo<lied 
in  a  written  local  law,  and  a  custom  reason- 
able in  itself,  and  generally  observed,  will 
prevail  as  against  a  written  mining  law  fallen 
mto  disuse.    (Harvey  v.  Ryan,  42  Cal.  626.) 

159.  In  an  action  of  ejectment  for  a  mining 
claim  the  court  instructed  the  jury  that  the 
location  of  a  mining  claim  must  not  only  ob- 
serve the  law  of  Congress  (act  of  May  10, 
1872,  Statutes  at  Large),  which  requires  that 
"ten  dollars' worth  of  labor  shall  be  per- 
formed or  improvements  made  each  year  for 
each  one  hundred  feet  in  length  along  the 
vein,"  but  also  the  local  regulations  of  the 
miners  of  the  district,  which  require  **  that 
work  shall  be  done  every  ^ixty  days  on  the 


claim."  Held,  the  court  erred;  there  is  a 
clear  conflict  between  the  law  and  the  regula- 
tions, and  the  law  must  prevail.  (Original 
Co.  etc.  y.  Winthrop  Min.  Co.,  60  Cal.  631.) 

160.  Where  a  party's  right  to  a  mining 
claim  is  fixed  by  the  rules  of  property, 
which  are  a  part  of  the  general  law  of  .the 
land,  they  cannot  be  divested  by  any  mere 
neighborhood  custom  or  regulation.  (Waring 
V.  Crow,  11  Cal.  366.) 

Cited  23  Gal.  248. 

161.  The  mode  of  acquiring  and  the  extent 
of  a  mining  claim  must  be  in  conformity  with 
the  local  rules  of  miners ;  but,  query,  can  the 
local  regulations  alter  the  general  rules  of  the 
right  of  holding  property  by  creating  a  new 
and  arbitrary  rute,  or  by  abrogating  the  old 
rules?  (Dutch  Flat  Water  Go.  v.  Mooney,  12 
Cal.  534.) 

162.  Substantial  compliance  with  mining 
customs,  where  good  faith  is  shown,  is  suffi- 
cient, and  such  customs  as  are  designed  to 
afford  a  temporary  protection  to  the  claimant 
in  the  location  of  the  claims  should  receive  a 
liberal  construction,  when  invoked  years  after 
all  other  acts  of  location  have  been  done. 
(Donahue  v.  Meister,  88  Gal.  121.) 

163.  The  true  interpretation  of  the  minine 
usage  in  the  county  of  Nevada  is,  that  work 
to  the  value  of  one  hundred  dollars,  or  twenty 
days  of  faithful  labor  performed  on  a  claim, 
or  on  anv  one  of  a  set  of  adjoining  and  con- 
tiguous claims  owned  by  the  same  party,  is 
sufficient  to  hold  the  same  for  one  year. 
(Bradley  v.  Lee,  38  Cal.  362.) 

Construction  of  regulation  regarding  work 
on  claim.    See  ante,  134. 

164.  The  quantity  of  ground  a  miner  can 
claim  by  location  or  prior  appropriation  for 
mining  purposes  may  he  limited  by  the  min- 
ing rules  of  the  district.  (Prosser  v.  Parks, 
18  Cal.  47.) 

165.  The  mining  rules  of  the  district  cannot 
limit  the  quantity  of  ground  or  the  number 
of  claims  a  party  mav  acquire  by  purchase. 
(Prosser  v.  Parks,  18  Cal.  47.) 

166.  Upon  the  question  of  reasonableness 
of  the  extent  of  a  mining  location,  a  general 
custom,  whether  existing  anterior  to  the  loca- 
tion or  not,  may  be  given  in  evidence ;  but  a 
local  rule  stands  upon  a  different  footing,  and 
cannot  be  introduced  to  affect  the  validity  of 
a  claim  acquired  previous  to  its  establishment. 
(Table  Mountain  Tunnel  (3o.  y.  Stranahan,  20 
Cal.  198.) 

Cited  2  Idaho,  508. 

167.  Where  there  are  no  local  customs  or 
regulations  in  force  in  the  district  where  a 
mining  claim  is  located  at  the  time  of  its  loca- 
tion general  customs  then  in  force  are  admis- 
sible in  evidence  upon  the  question  of  the 
reasonableness  of  its  extent.  (Table  Moun- 
tain Tunnel  Co.  v.  btranahan,  31  Cal.  387.) 

168.  Evidence  of  local  usages  and  customs 
in  different  counties  in  the  mineral  regions, 
varying  h*om  each  other  as  to  the  size  of 
locating  a  mining  claim,  is  not  admissible  in 
evidence  to  show  the  reasonableness  of  its 
extent.  A  general  uniform  custom  should  be 
proved  if  one  exists.  (Table  Mountain  Tun- 
nel (Jo.  V.  Stranahan,  31  Cal.  387.) 
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169.  If  the  defendants  in  an  action  claim 
that  when  they  took  np  the  ground  in  dispute 
a  local  custom  allowea  them  three  hundred 
feet  front  to  each  man,  and  that  they  located 
to  that  extent,  they  are  estopped  from  assert- 
ing that  the  plaintiff's  location  to  the  same 
amount  made  before  the  adoption  of  the  cus- 
tom was  unreasonable  in  size.  (Table  Moun- 
Uin  Tunnel  Oo.  v.  Stranahan,  31  Cal.  387.) 

170.  If  there  is  no  evidence  as  to  the  gen- 
eral custom  of  the  size  of  locating  mining 
claims  instructions  to  the  jury  upon  the  rea- 
sonableness of  its  size  depending  on  ^neral 
custom  are  irrelevant.  (Table  Mountain  Tun- 
nel Co.  v.  Stranahan,  31  Cat.  387.) 

171.  Defendant  cannot  offer  in  evidence  an 
extract  or  single  clause  of  a  book  containing 
the  mining  rules,  but  must  offer  the  whole 
book,  the  book  being  in  court  and  in  posses- 
sion of  defendant,  and  it  being  necessary  to  a 
fair  understanding  of  any  one  part  that  the 
whole  should  be  inspected.  (English  v.  John- 
son, 17  Cal.  107.) 

172.  In  an  action  concerning  a  disputed 
boundary  between  two  mining  claims,  depend- 
ing on  an  agreement  between  the  parties,  in 
which  the  word  * 'north"  was  used,  and  parol 
evidence  was  admitted  to  prove  that  it  was 
the  custom  of  the  locality  to  run  boundary 
lines  by  the  magnetic  meridian,  and  that  that 
was  the  understanding  of  the  parties,  held, 
that  such  evidence  was  admissible,  not  to  con- 
tradict or  varv  the  term,  but  to  ascertain  the 
sense  in  which  it  was  used.  (Jenny  Lind  Co. 
v.  Bower,  11  Cal.  194.) 

173.  In  an  action  of  ejectment  to  recover 
possession  of  a  mining  claim,  where  the  com- 
plaint alleges  in  general  terms  that  the  plain- 
tiffs are  the  owners  of  the  mining  ground  in 
controversy,  they  are  entitled  to  Show  in  evi- 
dence the  rules  and  customs  of  the  mining 
district  in  support  of  this  alleged  ownership 
without  averring  such  rules  and  customs  in 
the  complaint.  (Colman  v.  Clements,  23  Cal. 
246.) 

174.  If  written  laws  exist  in  a  mining  dis- 
trict, and  the  proof  renders  it  doubtful 
whether  they  are  in  force,  both  the  mining 
laws  and  parol  proof  of  the  mining  customs 
may  be  offered  in  evidence.  (Colman  v.  Clem- 
ents, 23  Cal.  245.) 

176.  Under  certain  circumstances  proof  of 
the  custom  in  other  districts  may  be  proper ; 
at  least,  this  court  is  not  satisfied  to  tne  con- 
trary. But  in  this  case  the  admission  of  such 
testimony,  if  error,  was  immaterial,  as  the 
case  was  tried  by  the  court,  and  the  judgment 
placed  on  independent  ground,  upon  which  it 
can  stand.  (Brown  v.  49  &  '66  Quartz  Min. 
Co.,  16  Cal.  162.) 

176.  On  the  trial  of  an  action  to  quiet  the 
title  to  a  mining  claim  the  plaintiffs'  title  de- 
pended upon  maintaining  their  allegation, 
that,  by  the  custom  prevailing  among  the  min- 
ers of  the  district  embracing  their  claims,  the 
mode  of  locating  claims  therein  was  for  the 
locators  to  measure  off  and  designate  by 
stakes  on  the  ground  their  boundaries,  to 
enter  upon  the  occupation  of  the  same,  and  to 
cause  a  record  to  be  made  of  such  location  in 
the  county  recorder's  office.    Held,  that  the 


contents  of  a  book  kept  in  said  recordeFB 
office  consisting  of  the  records  of  numbers  of 
such  locations,  among  which,  and  the  first  in 
order  of  their  registration,  was  the  record  of 
plaintiffs'  claim,  was  properly  admitted  in 
evidence  as  tending  to  prove  such  allegation. 
(Pralus  T.  Pacific  G.  <&  8.  Min.  Co.,  35  CaL 
30.) 

177.  As  the  ''mining  law"  of  a  district  must 
not  only  be  established,  but  in  foroe,  it  is  void 
whenever  it  falls  into  disuse  or  is  genen^j 
disregarded;  and  the  question  whether  it  is 
in  force  at  a  given  time  is  one  of  fact  for  the 
jury.    iHarvey  v.  Byan,  42  Cal.  626.) 

Compliance  with  roles,  necessity  of.  See 
poet,  293. 

Forfeiture  for  failure  to  comply  with.  See 
post,  IX,  2. 

Striking  out  parol  evidence  of  regulations 
subsequently  shown  to  be  in  writing.  See 
Evidence,  638. 

YII.  Patent  for  Claim;  Patentee  as  Tras- 

tee« 

178.  Section  2333  of  the  United  States  Bo- 
vised  Statutes  authorizes  the  reservation  in  a 
patent  to  a  placer-mining  claim,  of  any  vein 
or  lode  of  quartz,  or  other  rock  in  place  bear- 
ing gold.  Sliver,  lead,  tin,  copper,  or  other 
valuable  deposits,  claimed  or  known  to  exist 
within  the  Doundaries  of  the  placer  claim  at 
the  date  of  the  patent;  and  the  patentee 
acquires  no  title  or  right  of  possession  to  such 
vein.    (Clary  v.  Hazfitt,  67  Cal.  286.) 

Reservation  of  right  of  way  over  claim.  See 
post,  XI,  4. 

179.  Section  2822  of  the  Revised  Statutes  of 
the  United  States  provides  that,  when  an  ap- 
plication for  a  patent  is  properly  filed,  notice 
thereof  shall  be  published  for  sixty  days,  and, 
if  no  adverse  claim  is  filed  before  the  expira- 
tion of  that  period,  *'  it  shall  be  assumed  that 
the  applicant  is  entitled  to  a  patent,  •  .  .  • 
and  that  no  adverse  claim  exists."  Held, 
this  provision  does  not  apply  to  adverse 
claims  existing  prior  to  the  date  of  the  act, 
but  to  such  claims  only  as  should  arise  after 
its  passage.  (Eclipse  Grold  and  Silver  Min. 
Co.  V.  Spring,  69  Cal.  304.) 

180.  A  patent  for  a  mining  claim  issued 
under  the  act  of  May  10,  1872,  entitled  "An 
act  to  promote  the  development  of  the  mining 
resources  of  the  United  States"  (U.  S.  Rev. 
Stats,  sec.  2322),  contained  the  following  con- 
dition :  **  That  the  grant  hereby  made  is 
restricted  to  the  land  hereinbefore  described 
as  lot  No.  37,  with  two  thousand  four  hun- 
dred linear  feet  of  the  Ek;lipse  quartz  mine, 
vein,  lode,  ledge,  or  deposit,  and  for  the 
length  aforesaid  throughout  its  entire  depths 
as  aforesaid,  together  with  all  other  veins, 
lodes,  ledges,  or  deposits  throughout  their  en- 
tire length  as  aforesaid,  the  tops  or  apexes  of 
which  Re  inside  of  the  exterior  lines  of  said 
survey,  as  against  all  persons  claiming  under 
location  made  upon  such  other  veins,  lodes, 
ledges,  or  deposits  subsequent  to  May  10, 
1872."  Held,  this  excludes  from  the  grant 
anv  other  ledge  located  by  parties  other  than 
the  grantees  prior  to  May  10, 1872,  althoueh 
the  top  or  apex  of  snch  other  ledge  may  he 
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inside  of  the  exterior  lines  of  the  premises 
granted.    (Eclipse  Gold  and  Silver  Min.  Co. 
V.  Spring,  59Cal.304.) 
Cited  13  Col.  177. 

181.  A  mineral  patent  relates  to  the  loca- 
tion, which  is  the  inception  of  the  title  per- 
fected hy  the  patent,  out  not  to  any  prior 
location  not  appearing  in  the  claim  of  title  re- 
salting  in  the  patent;  and  where  the  title  to 
the  mine  was  based  upon  a  survey  and  loca- 
tion made  subsequent  to  the  plaintiff's  ditch, 
the  use  of  which  across  the  mine  was  per- 
mitted without  objection  for  eighteen  years 
before  suit,  it  is  immaterial  whether  there 
had  been  prior  locations  of  the  mine.  (Jacob 
V.  Lorenz,  08Ca].S32.) 

182.  Whatever  may  have  been  the  prior 
rights  or  equities  of  one  of  several  mining 
locators  to  whom  a  patent  has  been  issued, 
they  were  voluntarily  surrendered  when  he 
permitted  and  joined  in  the  location  upon 
which  the  patent  was  based ;  and  the  patent 
is  conclusive,  as  against  his  devisees  claiming 
tinder  such  prior  equities,  that  the  location 
was  valid,  and  was  made  upon  unappropriated 
mineral  land.   (Mitchell  v.  Cline,  84  Cal.  409.) 

188.  Where  a  trustee  of  a  mining  claim  pro- 
cures a  patent  therefor  in  his  own  name,  a 
court  of  e<][uity  will  control  the  operation  of 
the  legal  title  so  acquired  for  the  benefit  of 
the  cestui  que  trust.  (O 'Conner  v.  Irvine,  74 
Cal.  435.) 

Till.  Pomesston  and  Oeevpanej of  Claims* 

/.  RighU  Mrising  Under;  Presumptt'onB  a$  to, 

184.  Where  the  title  of  the  respective  par- 
ties to  public  mineral  lands  is  based  on  pos- 
session alone,  the  older  possession,  as  between 
the  two,  gives  the  better  right ;  and  this,  al- 
though the  use  to  which  the  older  possessor 
appropriated  the  land  was  for  agricultural 
purposes,  while  the  younger  possession  was 
for  mining  purposes.  (Gibson  v.  Puchta,  33 
Cal.  311.) 

Cited  35  Cal.  549. 

185.  The  public  mineral  lands  of  this  state 
are  open  to  the  appropriation  of  any  one,  and 
the  one  first  occupying  any  portion  of  the 
same  makes  it  his  by  the  act  of  occupancy, 
and  once  his  it  continues  his  until  he  mani- 
fests his  intention  to  part  with  it  in  some 
manner  known  to  the  law.  (Richardson  v. 
McNulty,  24  Cal.  339.) 

Cited  29  Cal.  129;  36  Cal.  218,  337. 

186.  Persons  claiming  and  in  the  possession 
of  mining  claims  upon  the  public  lands  of  the 
United  States  are,  as  between  themselves  and 
all  other  persons  except  the  United  States, 
owners  of  the  same,  having  a  vested  right  of 
property^  founded  on  their  possession  and  ap- 
propriation of  the  land  containing  the  mine. 
(Hughes  V.  Devlin,  23  Cal.  501.) 

Cited  42  Cal.  483;  8  (^1.  358;  5  Or.  106. 

187.  A  party  in  possession  of  public  mineral 
land  is  entitled  to  hold  it  as  against  all  the 
world — the  government  excepted,  if  the  land 
belong  to  it-— subject  only  to  the  qualification 
that  upon  land  taken  up  for  other  than  min- 
ing purposes  a  right  of  entry  for  such  pur- 
poses may  attach.  (Lentz  v.  Victor,  17  Cal. 
271.) 
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188.  The  occupant  of  mineral  land  may  rely 
upon  his  possession  against  a  mere  trespasser, 
unless  he  uses  the  land  for  grazine  or  agricul- 
tural purposes.  (Fitzgerald  v.  ifrton,  5  Cal. 
306.) 

Cited  5  Cal.  398 ;  6  Cal.  46;  14  Cal.  377 ;  22 
Cal.  453 ;  23  Cal.  456. 

189.  Mere  occupants  of  the  mineral  lands, 
who  have  entereci  upon  the  same  for  mining 
or  other  purposes,  have  no  title  or  right  under 
which  thev  can  maintain  possession  as  against 
the  Unitea  States  or  its  grantee.  (Doran  v. 
Central  Pac.  R.  R.  Co.,  24  Cal.  266.) 

190.  Prior  occupation  and  working  of  the 
mineral  lands  of  the  United  iStates,  without 
complying  with  the  requirements  of  any  law, 
either  federal,  district,  or  local  custom,  does 
not  give  a  right  of  possession  as  against  one 
who  afterwards  peaceably  locates  a  mining 
claim  covering  the  same  ground,  and  in  all 
respect  complies  with  the  ^eral  and  district 
mining  laws  and  resulations.  From  the  time 
the  second  person  has  perfected  his  location 
the  prior  occupant  is  a  trespasser.  (Horswell 
V.  Ruiz,  67  Cal.  111.) 

Cited  19  Nev.  413. 

191.  Prior  to  the  act  of  Congress  of  July  26, 
1866,  relating  to  mineral  lands,  the  occupa- 
tion and  working  of  such  lands  did  not  confer 
upon  the  occupant  any  right  or  title  thereto 
as  against  the  government  of  the  United 
States,  or  its  grantees ;  and  under  that  act,  an 
occupant,  not  being  a  citizen  of  the  United 
States,  nor  having  declared  his  intention  to 
become  such,  had  no  rights  to  be  pro- 
tected by  the  act  of  May  10,  1872,  amendatory 
of  the  former  act.  (Lee  Doon  v.  Tesh,  68  Cal. 
43.) 

Cited  83  Cal.  298,  302;  15  Col.  207;  2  Idaho, 
248,  315,  324. 

192.  A  party  who  is  in  the  prior  possession 
of  a  piece  of  mining  ground  is  entiued  to  the 
possession  as  against  a  mere  intruder,  but  not 
as  against  one  who  has  subsequently  located 
the  same  in  compliance  with  the  minmg  laws. 
(Garthe  v.  Hart,  73  Cal.  541.) 

193.  Where  plaintiff  claims,  under  pur- 
chase and  location,  a  small  tract  of  mineral 
land,  with  demarked  limits,  of  which  he  is  in 
possession,  and  there  is  no  proof  on  the  trial 
that  the  extent  of  his  claim  is  opposed  to 
the  local  rules,  the  presumption  is  that  his 
possession  is  rightful  and  not  wrongful. 
(English  V.  Johnson,  17  Cal.  107.) 

194.  In  such  case  the  plaintiff  need  not 
show,  in  the  first  instance,  that  he  was  in 
possession  in  accordance  with  the  local  laws ; 
but  may  (as  a  vendee  under  a  deed  may  as  to 
other  land)  make  a  prima  facie  case  upon 
possession ;  and  this  is  enough  until  the  de- 
fendant shows  that  the  possession  is  wrong- 
ful, because  in  violation  of  rules  which  justify 
him  in  going  upon  the  premises  and  working 
them.    (Englisn  v.  Johnson,  17  Cal.  107.) 

195.  It  is  a  very  convenient  rule,  in  deter- 
mining controversies  between  parties  on  the 
public  lands,  where  neither  can  have  abso- 
lute rights,  to  presume  a  grant  from  the 
government  of  mines,  water  privileges,  and 
the  like,  to  the  first  appropriator ;  but  such  a 
presumption  can  have  no  place  for  considera- 
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tion  against  the  superior  proprietor.    (Biddle 
Boggs  Y.  Merced  Min.  Co.,  14  Cal.  279.) 

196.  If  the  forbearance  of  the  government 
were  entitled  to  any  consideration  as  a  leeal 
objection  to  the  assertion  of  the  title  of  the 
government  it  could  only  be  so  in  those  cases 
where  it  has  been  accompanied  with  such 
knowledge  on  its  part  of  tne  working  of  the 
mines  and  the  removal  of  the  mineral  as  to 
have  induced  investigation  and  action,  had 
this  been  intended  or  desired.  Such  knowl- 
edge must  be  affirmatively  shown  by  those 
who  assert  a  license  from  forbearance.  (Bid- 
die  Boggs  v.  Merced  Min.  Co.,  14  Cal  279.) 

197.  In  this  state,  although  the  larger  por- 
tion of  the  mineral  lands  belong  to  the 
United  States,  yet  defendant  cannot  defeat  an 
action  for  mining  claims,  water  privileges,  and 
the  like,  by  showing  the  paramount  title  of 
the  government.  Our  courts,  in  determining 
controversies  between  parties  thus  situated, 
presume  a  grant  from  the  government  to  the 
nrstappropriator.  This  presumption,  though 
of  no  avail  against  the  government,  is  held 
absolute  in  such  controversies.  Coryell  v. 
Cain,  16  Cal.  667.) 

Cited  1  Ariz.  154;  16  Col.  206. 

Adverse  possession.    See  poet,  X,  6. 
Sufficiency  of  to  sustain  action.     See  poet, 

2,  Character,  SulHciency  and  Extent  of;  Poeeee- 
$ion  of  Fart;  Constructive  Poeeeeeion, 

198.  The  character  of  the  possession  neces- 
sary to  work  mining  claims  will  vary  with  the 
nature  of  the  mines,  the  mode  adopted  in 
workinff  them,  and,  perhaps,  with  the  char- 
acter of  the  countiy.  (Correa  t.  Frietas,  42 
Cal.  839.) 

199.  A  mining  claim  on  the  public  domain 
may  be  held  either  by  actual  occupancy  and 
the  exercise  of  control  over  it  by  distmctly 
indicating  the  boundaries  by  monuments  and 
marks,  or  by  occupancy  in  accordance  with 
the  local  mining  customs.  (Hess  v.  Winder, 
80  Cal  349  ) 

Cited  78  Cal.  642,  543 ;  2  Idaho,  420. 

200.  Mining  claims  are  held  bv  possession, 
but  that  possession  is  regulatea  and  defined 
by  usage  and  local  and  conventional  rules: 
and  the  '*  actual  possession''  which  is  appliea 
to  agricultural  land,  and  which  is  understood 
to  be  a  possessio  pedis,  cannot  be  required  in 
case  of  a  mining  daim,  in  order  to  give  a  right 
of  action  for  the  invasion  of  it.  (Attwoodv. 
Fricot,  17  Cal.  37.) 

Cited  17  Cal.  115, 116 ;  23  Cal.  576 ;  1  Utoh,  295. 

201.  To  support  a  decree  granting  title  based 
on  actual  possession  of  mining  ground,  the 
findings  must  show  that  the  party  has  had 
possession  of  a  definite  part  of  the  ground. 
(Gelcich  v.  Moriarty,  63  Cal.  217.) 

202.  Since  the  passage  of  section  2324  of  the 
Revised  Statntes  of  the  United  States  a  party 
can  show  a  right  to  the  possession  of  a  min- 
ing claim  where  no  patent  has  been  issued, 
only  by  showing  an  actual  possessio  pedis  (as 
aeainst  a  wrongdoer),  or  by  showing  a  com- 
pliance with  the  requisites  of  the  act.  (Funk 
▼.  Sterrett,  59  Cal.  613.) 

Cited  83  Cal.  171. 


208.  Fences  are  not  requisite  around  mininff 
claims.  The  physical  marks  upon  and  aroona 
the  claim  are  sufficient  to  notifv  every  one  of 
the  possession  and  claim  of  tne  possessor; 
and  by  common  understanding,  the  p>ing 
upon  a  claim  to  work  it  is  an  appropriation  (» 
the  entire  claim ;  especially  if  that  claim  can 
be  appropriated  to  that  extent  by  location  by 
one  man.  (English  t.  Johnson,  17  Cal.  107.) 
Cited  12  Nev.  864. 

204.  In  suit  for  mining  claims  the  court 
charged  the  jury,  in  effect,  that  possession 
taken  of  a  mining  claim,  without  reference  to 
mining  rules,  was  sufficient,  as  a^inst  one 
entering  bv  no  better  title,  to  mamtain  the 
action ;  and  further,  that  this  possession  need 
not  be  evidenced  by  actual  inclosure,  but "  if 
the  ground  was  included  within  distmct,  visi- 
ble, and  notorious  boundaries,  and  if  plain- 
tiffs were  working  a  portion  of  the  ground 
within  those  boundaries,"  this  was  enough, 
against  entering  without  title.  Held,  that  Uie 
instruction  was  right ;  that  though  the  regu- 
lar and  usual  way  of  obtaining  possession  of 
mining  claims  be  according  to  the  mining 
regulations  of  the  vicina^,  still  a  possession 
not  so  taken  is  good  agamst  one  taking  pos- 
session in  the  same  way ;  and  that  the  actual 
prior  possession  of  the  first  occupant  would 
be  better  than  the  subsequent  possession  of 
the  last.  (English  v.  Johnson,  17  Cal.  107.) 
Cited  18  Cal.  48;  73  Cal.  643;  6  CoL  683;  15 

Coh206;  1  Mont.  223. 

205.  No  acts  are  required  as  evidence  of 
possession  of  mining  claim  other  than  those 
usually  exercised  Dy  the  owners  of  such 
claims.  A  miner  is  not  expected  to  reside 
on  his  daim,  nor  build  on  it,  nor  cultivate  it, 
nor  inclose  it.  He  may  be  in  pooscouion  by 
himself,  or  by  his  aeents  or  servants.  (En- 
glish V.  Johnson,  17  Ual.  107.) 

Cited  20 Cal. 209;  23  Cal.  676;  30  Cal. 855;  SI 
Cal.  890;  74  Cal.  18;  7  Col.  622;  7  Nev.  219. 

206.  Groing  on  the  lead  to  work  it,  or  even 
work  done  in  proximity  and  in  direct  relation 
to  the  claim,  for  the  purpose  of  extracting  or 
preparing  to  extract  minerals  from  it — as,  for 
example,  starting  a  tunnel  a  considerable  dis- 
tance off  to  run  into  the  claim — would  be  a 
possession  of  the  claim  witliin  the  meaning  of 
the  rule.    (English  v.  Johnson,  17  Cal.  107.) 

207.  Whether,  if  several  distinct  claims  have 
been  consolidated  into  one,  and  the  rules  of 
the  locality  allow  but  one  claim  to  be  taken 
by  one  man,  and,  after  this  consolidation,  a 
person  should  go  upon  the  consolidated  claim 
to  work,  without  authority  from  the  owner, 
his  possession  might  not  'be  referred  to  the 
particular  claim  upon  which  he  entered,  and 
not  to  the  whole  tract ;  and  whether  the  ques- 
tion might  not  be  one  of  intent;  and  whether 
the  presumption  would  not  be,  that  he  meant 
to  appropriate  only  the  quantity  allowed  by 
the  rules  of  the  vicinage,  query?  (English v. 
Johnson,  17  Cal.  107.) 

Cited  3  Utah,  110. 

208.  One  seeking  to  hold  a  mininjg  claim  by 
virtue  of  prior  possession  alone,  without  any 
reference  to  local  mining  customs,  must  mark 
out  his  boundaries  by  such  distinct  physical 
marks  or  monuments  as  will  indicate  to  any 


MINES  AND  MINING,  VIII,  2,  IX,  1. 


1923 


person  what   his   exterior    boundaries   are. 

(Hess  V.  Winder,  30  Oal.  349.) 

Cited  3  Mont.  362;  7  Nev.  220;  1  UUh,  296. 

a09.  Possession  of  mining  ground,  acquired 
by  an  entry  under  a  claim  for  mining  purposes, 
upon  a  tract,  the  bounds  of  which  are  dis- 
tinctly defined  by  physical  marks,  accom- 
panied with  actual  occupancy  of  a  part  of  the 
tract,  is  sufficient  to  enable  the  possessor  to 
maintain  ejectment  for  the  entire  claim,  al- 
though such  acts  of  appropriation  are  not  done 
in  accordance  with  any  local  mining  rule. 
(Table  Mountain  Tunnel  Co.  v.  Stranahan,  20 
Cal.  198.) 
Cited  73  Cal.  542;  2  Idaho,  608;  7  Ney«  220. 

210.  The  exclusion,  therefore,  of  eyidence 
tending  to  prove  a  possession  of  this  character 
is  error.  (Table  Mountain  Tunnel  Co.  y. 
Stranahan,  20  Cal.  198.) 

211.  If  a  party  enters  upon  a  mining  claim 
bona  fide,  under  color  of  title,  as  under  a  deed 
or  lease,  the  possession  of  part  as  against  any 
one  but  the  true  owner  or  prior  occupant  is 
the  possession  of  the  entire  claim  described 
by  the  paper ;  and  this,  though  the  paper  did 
not  conyey  the  title.  A  third  person  could 
not  inyade  the  possession  ol  the  party  taking 
it  under  such  circumstances,  and  set  up,  as 
a^inst  him,  outstanding  title  in  a  stranger 
with  which  he  had  no  connection.  (Attw^xi 
y.  Fricot,  17  Cal.  37.) 

Cited  38  Cal.  487 ;  73  CaL  643;  89  Cal.  316. 

212.  The  condition  of  the  possessor  in  such 
instances  is  no  worse  than  that  of  the  occu- 
pant of  other  real  estate,  in  which  case  the 
principle  above  stated  applies.  But  this  prin- 
ciple does  not  touch  the  case  of  an  entry  into 
possession  in  pursuance  of  mining  rules  and 
regulations,  as  for  a  forfeiture  or  abandon- 
ment, etc.,  but  applies  where  possession  is 
taken  independently  of  such  rules.  (Attwood 
y.  Fricot,  17  Cal.  37.) 

213.  One  who  claims  a  tract  of  mining 
ground  for  mining  purposes  on  the  public  do- 
main, but  is  actually  occupying  and  working 
only  one  portion  of  it,  cannot  recover  damages 
for  an  entry  by  a  stranger  upon  the  tract  be- 
yond his  actual  occupancy,  unless  his  bound- 
aries were  plainly  mdicated  by  marks  or 
monuments,  or  there  was  some  local  mining 
custom  allowing  his  jx>S8ession  to  extend  to 
the  ground  upon  which  the  entry  was  made. 

^(Hess  y.  Winder,  30  Cal.  849.) 
Cited  73  Cal.  543;  2  Idaho,  420. 

214.  Actual  possession  of  a  jwrtion  of  a 
mining  claim,  according  to  the  custom  of 
miners,  in  a  given  locality  on  the  Yuba  river, 
extends  by  construction  to  the  limits  of  the 
claim  held  in  accordance  with  such  customs. 
(Hicks  y.  Bell,  3  Cal.  219.) 

Cited  5  Cal.  145;  6  Cal.  657. 

215.  Where  a  claim  is  distinctly  defined  by 
physical  marks,  possession  taken  for  mining 
purposes  embraces  the  whole  claim  thus  char- 
acterized, though  the  actual  occupancy  or 
work  done  be  only  on  or  of  a  part,  and  though 
the  party  does  not  enter  in  accordance  with 
mining  rules  or  under  a  paper  title.  The 
rule  which  applies  to  agricultural  lands,  and 
holds  to  a  more  strict  interpretation  of  a  pos- 


sessio  pedis,  does  not  apply  to  such  a  case. 
(English  y.  Johnson,  17  Cal.  107.) 
Cited  1  Utah,  296;  3  Utoh,  166. 

216.  As  to  the  extent  of  a  miner's  possession 
where  he  enters  under  a  written  claim  or  color 
of  title,  his  possession,  except  as  against  the 
true  owner  or  prior  occupant,  is  sood  to 
the  extent  of  the  whole  limits  described  in  the 
paper,  though  the  possession  be  only  of  a  part 
of  the  claim.  (English  v.  Johnson,  17  Cal. 
107.) 

Cited  38  Cal.  487;  73  Cal.  643;  89  Cal.  316;  4 
N.  Mex.  69. 

217.  One  who  enters  upon  a  part  of  a  min- 
ing claim  under  a  deed  does  not  bjr  the  deed 
alone  acquire  a  constructive  possession  to  the 
entire  claim,  unless  the  deed  contains  definite 
and  certain  boundaries  which  can  be  located, 
marked  out,  and  made  known  from  the  deed 
alone.    (Hess  v.  Winder,  30  Cal.  349.) 

218.  A  mining  claim  must  be  in  some  way 
defined  as  to  limits  before  the  possession  of  or 
workins  upon  part  gives  possession  to  any 
more  than  the  part  so  possessed  or  worked. 
But  when  the  claim  is  defined,  and  the  party 
enters  in  pursuance  of  mining  rules  and  cus- 
toms, the  possession  of  part  is  the  possession 
of  the  entire  claim.  (Attwood  y.  Fricot,  17 
Cal.  37.) 

219.  Constructiye  possession  can  only  be 
established  by  proof  of  three  facts,  to  wit: 
(1)  That  there  were  local  mining  customs, 
rules,  and  regulations  in  force  in  the  district 
embracing  the  claims ;  (2)  that  particular  acts 
were  required  by  such  mining  laws  or  customs 
to  be  performed  in  the  location  and  working 
of  claims,  as  authorized  by  such  laws;  and 
(3)  that  plaintiff  has  substantially  compHed 
with  these  requirements.  (Pralus  y.  Jeffer- 
son G.  <&  S.  Mm.  Co.,  34  Cal.  658.) 

Constructiye  possession,  sufficiency  of.  See 
ante,  94. 

Sufficiency  of  to  sustain  action.  See  post, 
X,  3. 

IX*  Abandonment  and  Forfeiture* 

/.  Mbandonment 

220.  Question  of  abandonment  can  never 
arise  except  where  there  has  been  possession, 
and  then  the  question  is  simply  whether  the 
possessor  intended  to  return,  and  whether  he 
intended  to  return  in  good  faith  or  bad  faith. 
(Stone  V.  Geyser  Q.  Min.  Co.,  52  Cal.  315.) 

221.  Abandonment  may  arise  from  a  single 
act  or  a  series  of  acts;  and  a  party,  having 
once  abandoned  his  claim,  will  not  be  per- 
mitted to  come  in  within  the  time  allowed  for 
commencing  civil  actions  to  reassert  his  right 
or  resume  his  claim,  to  the  prejudice  of  those 
who  may  have  in  the  mean  time  appropriated 
it.    (Davis  v.  Butler,  6  Cal.  610.) 

Cited  6  Col.  301. 

222.  Abandonment  can  only  take  place 
where  occupant  leaves  land  free  to  appropria- 
tion of  the  next  comer,  whoever  he  may  be, 
without  any  intention  to  repossess  or  reclaim 
it  for  himself,  and  regardless  and  indifferent 
as  to  what  may  become  of  it  in  future.  (Rich- 
ardson v.  McNulty,  24  Cal.  839.) 

Cited  36  Cal.  218,  337;  43  Cal.  476;  52  Cal. 
267 ;  6  Col.  801. 
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223.  When  an  abandonment  takes  place,  a 
vacancy  in  the  poeeeesion  is  created,  and  with- 
out such  vacancy  no  abandonment  can  take 
place.  (Richardson  y.  McNulty,  24  Cal. 
339.) 

224.  If  iwssession  of  occupant  be  continued 
in  another,  by  expression  oi  wish  or  desire  of 
the  occupant  to  another  that  he  succeed  to 
the  possession,  and  he  thereupon  takes  pos- 
session, a  gift  is  the  result ;  there  is  no  vacancy 
in  the  possession,  and  consequently  no  aban- 
donment. (Richardson  v.  McNulty,  24  Cal. 
339.) 

225.  Abandonment  in  its  common-law  sense 
is  purely  a  question  of  intention.  An  aban- 
donment takes  place  when  the  ground  is  left 
by  the  locator  without  any  intention  of  re- 
turning or  making  any  future  use  of  it,  inde- 
pendent of  any  mining  rule  or  regulation. 
(St.  John  V.  Kidd,  26  Cal.  263.) 

Cited  30  Cal.  636 ;  36  Cal.  218,  338 ;  1  Nev.  218. 

226.  Where  the  court  instructed  the  jury 
that  *' where  an  abandonment  is  sought  to  be 
established  by  the  act  of  the  party,  the  inten- 
tion alone  governs ;  and  if  such  party  leave  a 
mining  claim,  with  the  intention  not  to  re- 
turn, his  abandonment  is  as  complete,  if  it 
exist  for  a  minute  or  a  second,  as  though  it 
continued  for  years,  but  if  he  left  with  the 
intention  of  returning,  he  mi^ht  do  so  at  any 
time  within  five  years;  provided,  there  was 
no  rule,  usage,  or  custom  of  miners  of  such  a 
notorious  character  as  to  raise  a  presumption 
of  an  intention  to  abandon,''  held,  that  the 
question  of  abandonment  was  fairly  left  to  the 
jury.    (Waring  v.  Crow,  11  Cal.  366.) 

Cited  36  Cal.  338. 

227.  As  to  support  the  plea  of  abandonment 
it  must  appear  from  the  evidence  that  there 
was  a  leaving  of  the  claim,  without  any  in- 
tention of  returning  or  making  any  further 
use  of  it,  so  it  is  competent  for  the  opposite 
party  to  prove  in  rebuttal  any  acts  explana- 
tory of  the  leaving  which  tend  to  show  that 
it  was  not  accompanied  with  an  intention  not 
to  return.  (Bell  v.  Bed  Rock  T.  <&  Min.  Co., 
36  Cal.  214.) 

Cited  36  Cal.  340;  52  Cal.  267 ;  1  Mont.  241. 

228.  When  the  evidence  is  suflScient  to 
show  an  intention  to  abandon  work  on  a 
mine,  as  having  become  valueless,  the  posses- 
sio  pedis  by  the  miners  of  shafts,  tunnels, 
inclmes,  dumps,  and  stopes  on  the  vein,  if 
continuing  until  the  date  of  atownsite  patent, 
would  not  amount  to  a  mining  claim,  or  have 
the  effect  to  prevent  the  land  on  which  they 
were  situated  from  passing  by  the  townsite 
patent.  (Richards  v.  Dower,  81  Cal.  44.) 
Cited  97  Cal.  375,  376. 

229.  Where  a  party  was  driven  away  from 
his  mine  by  hostile  Indians,  left  his  tools  in 
an  adjacent  mine,  and  did  not  return  prior  to 
a  second  location  by  another  party,  for  the 
reasou  that  he  supposed  the  Indian  hostil- 
ities continued,  because  of  the  required  ex- 

Eenditure  of  money,  and  because  he  believed 
e  had  done  sufficient  work  upon  the  mine 
to  hold  it,  held,  that  there  was  not  that  in- 
tent necessary  to  constitute  abandonment. 
(Morenhaut  v.  Wilson,  52  Cal.  263.) 
Cited  55  Cal.  261 ;  61  Cal.  362;  67  Cal.  112. 
Evidence  as  to  intent.    See  post,  293. 


230.  In  an  action  for  a  mining  daim,  when 
the  defendant  asked  for  an  instruction  to  the 
jury  *'  that  if  the  plaintiff  had  abandoned  the 
claim,  and  did  not  intend  to  retnm  and  work 
it  before  the  commencement  of  the  suit,"  and 
the  court  gave  the  instruction  **  subject  to  the 
seventeenth  section  of  the  statute  of  limita- 
tions," held,  that  the  qualifications  to  the 
instruction  was  error.  (Davis  v.  Butler,  6 
Cal.  510.) 

231.  The  law  will  not  presume  an  abandon- 
ment of  property  in  a  dam  and  ditch  for 
mining  purpKDses  from  the  lapse  of  time. 
(Partridge  v.  McKinney,  10  Cal.  181.) 

Cited  7  Or.  458;  5  Or.  106. 

232.  It  is  erroneous  for  the  court  to  instruct 
the  jury  that  they  are  authorized  to  find  the 
fact  of  abandonment  from  the  existence  of 
other  facts.  (Stone  v.  Greyser  Q.  Min.  Co.,  52 
Cal.  315.) 

233.  In  the  trial  of  an  issue  as  to  whether 
mining  ground  had  been  abandoned  by  the 
plaintiff  oefore  the  defendant's  entry,  the  fact 
that  the  defendant  believed  the  mine  bad 
been  abandoned  by  the  plaintiff  when  he 
entered  is  not  to  be  taken  into  consideration 
by  the  jury  in  determining  the  issue.  (Stone 
y.  Geyser  Q.  Min.  Co.,  52  Cal.  315.) 

234.  Where  the  plaintiff  in  ejectment  for  wl 
mining  claim,  on  cross-examination,  admitted 
that  he  had  not  worked  the  claim  for  several 
years,  but  had  during  that  time  followed 
mining  in  Mexico,  held,  that  the  testimony 
established  abandonment,  and  the  verdict  for 
plaintiff  was  against  the  evidence.  (Seymour 
V.  Wood,  53  Cal.  303.) 

235.  Evidence  of  the  abandonment  of  a 
mining  claim  by  a  party  suing  to  recover  the 
same  is  admissible,  without  a  special  plea 
thereof,  under  a  denial  of  title  in  the  plaintiff 
pleaded  by  the  defendant.  (Bell  v.  Bed  Rock 
T.  &  Min.  Co.,  36  Cal.  214.) 

Cited  76  Cal.  211. 

'if 36.  To  an  aciion  for  the  possession  of  a 
mining  daim,  the  defendant  pleaded  in  de- 
fense. (1)  a  denial  of  the  plaintiffs'  tit.e:  and 
(2)  a  forfeiture  of  the  same  by  '  he  plaintiff--, 
under  the  mini  g  rules  and  regulations  of  the 
district  embracing  the  claim.  At  the  trial 
the  defendant  introduced  testimony  tending^ 
to  prove  th  t  about  two  ycirs  before  suit 
brought,  the  plaintiffs,  or  their  g  an  tors,  who 
prior  thereto  had  possessed  and  worked  said 
claim,  removed  therefrom  a!i  tools  and  imple- 
ments of  mining,  and  ever  since  had  ceased 
in  any  manner  to  work  upon  or  occupy  the 
same.     The  plaintiffs  in  rebuttal  offered  to 

Erove  that  about  nine  months  before  suit 
rough t,  one  W.,  on  behalf  of  the  defendant, 
offered  to  purchase  of  them  said  claim,  and 
that  they  refused  to  sell.  The  court  rejected 
the  offered  testimony,  upon  the  defendant's 
objection  thereto  on  the  grounds  of  irrele- 
vancy, and  that  no  authority  had  been  show  n 
in  W.  to  act  in  the  premises  on  behalf  of 
the  defendant.  Held,  (1)  that  under  the  de- 
fendant's denial  of  plaintiffs'  title,  e  idence 
of  abandonment  of  sai  1  claim  by  plaintiffs 
was  admissible,  without  s{)ecial  plea  thereof; 
(2)  that  as  said  evidence  introduced  by  de- 
fendants tended  to  prove  such  abandon- 
ment, it  was   equally  relevant   under  both 
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of  said  defenses;  and  (3)  that  as  said  testi- 
mony offered  by  the  plaintiffs  tended  to  dis- 
prove said  abandonment,  the  court  erred  in 
rejecting  the  same  (Bell  v.  Bed  Rock  T.  & 
Mm.  Lo.,  seOal.  214.) 

287.  Ib  an  action  to  recover  possession  of 
a  mining  claim,  where  the  delense  is  an 
abandonment  of  the  claim  by  the  plaintiffs, 
the  jadgment-roU  in  an  action  brought  by  the 
plaintiff  agai*  st  third  parti^^s  to  recover  pos- 
session of  the  same  ground,  and  in  which 
plaintiff  recovered  judgment,  is  admissible  in 
evidence  to  rebut  the  presumption  of  aban- 
donment. (Richardson  v.  McNulty,  24  Lai. 
339.) 

238.  In  such  case  the  court  should  ([uard 
the  jury,  by  proper  instructions,  from  giving 
the  judgment  any  w^eight  as  evidence,  except 
upon  the  question  of  abandonment.  (Ricn- 
anlson  v.  McNulty,  24  Cal.  339.  j 

239.  In  an  action  of  ejectment  to  recover  a 
mining  claim  it  is  for  the  jury  to  determine 
whether  a  location,  which  the  evidence  tends 
to  show  was  made  prior  to  that  attempted  bv 
the  plaintiff,  has  been  forfeited  or  abandoned. 
(Taylor  v.  Middleton,  67  Oal.  656.) 

c  ited  1  8.  Dak.  3b5. 

240.  Findings  showing  a  continuous  posses- 
sion of  a  mining  claim  by  the  locator,  and  the 
performance  by  him  annually  of  the  amount 
of  work  required  by  law,  down  to  the  com- 
mencement of  the  action,  are  a  sufficient  dis- 
position of  an  issue  as  to  abandonment. 
(Souter  V.  Maguire,  78  Oal.  643.) 

241.  Where  the  defendant  to  an  action  to 
quiet  title  to  a  mining  claim  on  tlie  public 
lands  set  up  in  a  supplemental  answer  b  .th 
abandonment  and  forfeiture  by  plaintiffs  of 
their  asserted  title  and  possession  to  said 
claim  after  suit  commenced,  but  failed  to  set 
up  any  subsequentlv  acquired  riehts  therein 
by  defendants,  held,  that  said  matters  were 
unavailing  to  defendant  as  defenses  to  the 
action,  and  a  failure  of  the  court  to  make 
special  findings  of  fact  thereon  was  imma- 
terial. (Pralus  V.  Pacific  G.  &  S.  Min.  Co.,  35 
Cal.  31.) 

242.  When  a  mining  claim  which  has  been 
located  is  abandoned  the  ground  is  open  to 
location  by  any  qualified  person.  (Carter  v. 
Bacigalupi,  83  Oal.  187.) 

Abandonment  by  failure  to  comply  with 
rules.    See  post,  IX,  2. 

Forfeiture.    See  post,  XIII. 

Cotenant,  ab  mdonment  of  interest  of.  See 
post,  XIV, 

2.  Forferture. 

243.  The  term  "  forfeiture,"  as  used  in  our 
mining  customs  and  codes,  means  the  loss  of 
a  right  previously  acquired  to  mine  a  partic- 
ular piece  of  ground  by  neglect  or  failure  to 
comply  with  the  rules  and  regulations  of  the 
bar  or  diggings  in  which  the  ground  is  situ- 
ated.    (St.  John  V.  Kidd,  26  Oal.  263.) 

244.  In  order  to  have  a  forfeiture  take 
place  there  must  be  some  person,  natural  or 
artificial,  who  is  entitled  to  receive  the  benefit 
of  the  forfeiture  when  it  accrues.  (Wiseman 
v.  McNulty,  25  Cal.  230.) 


245.  The  failure  to  perform  the  amount  of 
work  on  a  mining  claim  required  by  the  local 
mining  laws  or  regulations  established  and  in 
force  in  the  district  where  the  claim  is  located 
amounts  to  an  abandonment  of  the  claim, 
and  thereupon  it  may  be  occupied  and  appro- 

Sriated  bv  another.    (Depuy  v.  Williams,  26 
Sal.  309.)' 
Cited  1  Idaho,  N.  8.,  492. 

246.  If  the  local  mining  laws  of  a  district 
provide  that,  on  a  failure  to  work  and  notice  a 
claim  as  required  by  the  mining  laws,  the 
claim  shall  be  considered  as  alMindoned,  a 
failure  to  comply  with  such  laws  is  an  aban- 
donment of  the  claim,  and  it  is  open  to  loca- 
tion as  vacant  ground.  (Strang  v.  Ryan,  46 
Cal.  33.) 

247.  A  right  to  hold  and  work  a  mining 
claim  when  acquired  may  be  lost  by  a  failure 
or  neglect  to  comply  with  the  rules  and  re^n^* 
lations  of  the  miners,  relative  to  the  acquisi- 
tion and  tenure  of  claims,  in  force  in  the  bar 
or  diggings  where  the  claim  is  located ;  and  if 
such  rules  and  regulations  are  not  complied 
with  by  those  holding  claims  in  the  district, 
the  ground  becomes  once  more  open  to  the 
occupation  of  the  next  comer.  (St.  John  v. 
Kidd,  26  Cal.  263.) 

Cited  1  Mont.  141. 

248.  In  the  absence  of  any  custom  or  local 
regulation  the  right  of  property  once  at- 
tached in  a  mining  claim  does  not  depend 
upon  mere  diligence  in  working  such  claim. 
The  failure  to  comply  with  any  one  mining 
regulation  is  not  a  forfeiture  of  title.  It 
would  be  enough  to  hold  the  forfeiture  as  the 
result  of  a  noncompliance  with  such  of  them 
as  make  a  noncompliance  a  cause  of  forfeit- 
ure. (McGarrity  v.  By ington,  12  Cal.  426.) 
Cited  3d  Cal.  219;  1  Ariz.  501;  2  Idaho,  509, 

511 ;  1  Mont.  241. 

249.  The  failure  of  a  party  to  comply  with 
a  mining  rule  or  regulation  cannot  work  a 
forfeiture  of  his  title  thereto,  unless  the  rule 
itself  so  provides.  (Bell  v.  Bed  Rock  T.  <& 
Min.  Co.,  36  Cal.  214.) 

Cited  65  Cal.  607;  1  Ariz.  146,  501. 

250.  Where  a  forfeiture  is  claimed  under  a 
mining  regulation  or  custom,  this  regulation 
or  custom  will  be  most  strictly  construed 
against  the  claim  of  forfeiture.  (Oolnian  v. 
Clements,  23  Cal.  245.) 

Cited  1  Ariz.  146 ;  1  Mont.  241 ;  6  Nev.  222. 

251.  Forfeiture  of  a  mining  claim  under 
local  mining  laws  must  be  specially  pleaded, 
and  cannot  be  shown  under  the  general  issue. 
(Morenhaut  v.  Wilson,  52  Cal.  263.) 

Cited  1  Ariz.  502 ;  9  Mont.  287. 

252.  Mining  laws,  when  introduced  in  evi- 
dence, are  to  be  construed  by  the  court,  and 
the  question  whether  by  virtue  of  such  laws 
a  forfeiture  has  accrued  is  a  question  of  law. 
and  cannot,  therefore,  be  properly  submitted 
to  a  jury.  (Fairbanks  v.Woodhouse,  6  Cal. 
433.) 

Defense  of   forfeiture,  how    alleged.     See 
post,  272. 
Is  a  question  for  the  jury.    Bee  ante,  239. 

253.  In  charging  the  jury  upon  the  question 
of  forfeiture  the  court  should  narrow  its 
charge  to  such  rules  or  regulations  as  ex- 
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presslj  provide  that  a  nonoomplianoe  with 
their  provisions  shall  be  cause  of  forfeiture. 
(Bell  V.  Bed  Rock  T.  &  Min.  Co.,  86  Oal.  214.) 

Resumption  of  work  after  claim  has  become 
subject  to  relocation.    See  ante,  143, 144. 
dotenant,  forfeiture  of    interest  of.     See 

post,  xrv. 

Abandonment.    See  post,  Xlii. 

X*  Actloiis  ConeeminflT* 

/.  Junsdiction  Over. 

254.  Although  the  jurisdiction  of  mining 
claims  is  given  to  justices  of  the  peace,  that 
of  the  district  court  remains  unaffected  if  the 
amount  in  controversy  exceeds  two  hundred 
dollars.     (Hicks  v.  Bell,  3  Cal.  219.) 

Actions  involving,  jurisdiction  over.  See 
Justices  of  the  Peace.  iy«  5,  c. 

2,  ¥enue, 

255.  Mining  claims  are  real  estate  within 
the  Practice  Act  defining  the  venue  of  civil 
actions.    (Watts  v.  White,  13  Cal.  321.) 
Cited  23  Cal.  506;  8  Nev.  186. 

Yenue  of  action  to  restrain  dumping  debris. 
See  Yenue,  I,  3,  f . 

3.  Title  or  Poeeeee/on,  Neceeeity  and  Suflleiency, 

256.  To  maintain  an  action  to  quiet  title  to 
mining  claims  on  the  public  domain,  under 
section  254  of  the  Practice  Act,  the  plaintiff 
must  establish  an  actual  or  constructive  pos- 
session in  him  at  the  time  of  commencing  the 
action.  (Pralus  v.  Jefferson  etc.  Co.,  34  Cal. 
558.) 

Cited  39  Cal.  22;  5  Or.  106. 

257.  In  an  action  brought  under  the  two 
hundred  and  fifty-fourth  section  of  the  Prac- 
tice Act  to  quiet  title  to  a  quartz-mining 
claim,  located  on  the  public  lands  of  the 
United  States,  a  possessory  title  thereto  is 
sufficient  to  maintain  the  action  by  a  part^  in 
possession,  as  against  one  out  of  possession. 
(Pralus  V.  Pacific  etc.  Co.,  35  Cal.  30.) 
Cited  72  Cal.  534. 

258.  In  this  case  the  court  instructed  the 
jury  (1)  that  if  they  found  that  plaintiffs 
located  their  claim  as  now  claimed  before  the 
location  of  defendants'  claim,  then  they 
should  find  for  plaintiffs,  and  (2)  if  they 
found  that  defendants  never  located  any 
claim  adjoining  plaintiffs'  claim,  then  they 
should  find  for  plaintiffs.  Held,  that  the  in- 
structions are  wrong,  as  violating  the  princi- 
ple that  plaintiff  must  recover  on  the  strength 
of  his  own  title;  that  defendants,  having 
been  in  actual  possession  for  a  long  time, 
were  not  required  to  show  any  thin^  beyond 
it  until  a  prior  and  paramount  right  was 
diown  in  plaintiffs ;  that  it  was  not  essential 
to  defendants'  possession  to  show  that  they 
had  ever  formally  located  their  claim  in  ac- 
cordance with  any  mining  regulations,  or  that 
they  had  or  claimed  any  other  mining  ground. 
(Pennsylvania  Min.  Co.  v.  Owens,  15  Cal. 
135.) 

259.  In  actions  to  recover  possession  of  min- 
ing claims  located  on  the  public  lands  the 
doctrine  that  the  plaintiff,if  ne  recover  at  all, 
must  recover  on  the  strength  of  his  own  title, 
has  no  application,  for  neither  party  has  any 
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l^al  title.     (Richardson  v.  McNulty,  24  Cal. 

260.  In  an  action  under  section  2326  of  the 
United  States  Revised  Statutes  to  determine 
the  right  to  a  patent  to  mineral  land,  each 
party  is  an  actor,  and  each  must  e0tflA>lish  bis 
claim  against  the  government,  as  well  as 
against  his  adversary.  (Anthony  v.  Jillson, 
83  Cal.  296.) 

261.  The  rule  in  actions  of  ejectment,  where 
the  strict  legal  title  is  litigated,  that  proot  by 
the  defendant  of  an  outstanding  title  in  a 
stranger  will  defeat  recovery  by  pUintiff ,  doea 
not  prevail  in  actions  to  recover  mining 
claims.  Per  Sprague,  J.,  dissenting.  (Brad- 
ley V.  Lee,  38  Cal.  362.) 

262.  In  actions  to  recover  possession  of  a 
mining  claim  ^  where  prior  possession  is  relied 
on  bv  the  plaintiff,  the  defendant  cannot  jus- 
tify his  entry  bv  showing  the  true  title  out- 
standing. (RicmardBon  v.  McNulty,  24  GaL 
339.) 

Cited  38  Cal.  370;  59  Cal.  613. 

263.  In  an  action  of  ejectment  to  recover 
the  possession  of  quarts-mining  claims, 
where  the  answer  avers  that  the  premises 
described  in  plaintiffs'  complaint  are  public 
mineral  lands  of  the  United  States,  and  the 
evidence  shows  that  no  part  of  the  land  in 
dispute  was  within  section  35  of  the  govern- 
ment survey,  an  offer  in  evidence  by  the  de- 
fendants of  a  patent  from  the  government  to 
the  Central  Pacific  Railroad  Company  for 
the  whole  of  section  35,  upon  which  one-third 
of  plaintiffs'  claims  were  located,  for  the  pur- 
pose of  showing  an  outstanding  title  thereto, 
18  not  relevant  to  any  material  issue,  and  the 
defendants  could  not  be  injured  by  its  exclu- 
sion.   (Mills  V.  Fletcher,  100  Cal.  142.) 

Defense  that  entry  is  undetermined  in 
ejectment.    See  Ejectment,  186,  et  seq. 

Title  is  not  concluded  by  verdict  when.  See 
post,  313,  et  seq. 

Allegations  of  possession.  See  post,  276, 
277. 

4.  PleadingB, 

264.  Each  party  in  an  action  to  determine 
a  right  to  a  patent  to  mineral  land  must  allege 
in  his  pleadine  all  the  facts  which  are  essen- 
tial to  Uie  validity  of  his  claim ;  as,  for  exam- 
ple, the  citizenship  of  the  locators,  the  steps 
necessary  to  constitute  and  maintain  the 
location,  etc.  (Anthony  v.  Jillson,  83  Cal. 
296.) 

265.  A  pleading  not  containing  a  general 
averment  of  ownership  of  a  mining  claim 
must  aver  all  the  facts  necessary  to  constitute 
such  ownership.  An  averment  that  the  land 
was  vacant  puolic  land,  and  that  a  notice  of 
location  was  posted  thereon,  is  not  sufficient. 
(Hall  V.  Amott,  80  Cal.  348.) 

266.  Where  defendant  alleges  that  he  owns 
the  ground  in  dispute,  or  denies  that  the 
plaintiff  is  the  owner,  without  alleging  title 
m  himself,  it  is  competent  to  him  to  over- 
come the  plaintiff's  evidence  of  title  by  show- 
ing title  in  himself  on  rehearing.  (Stone  v. 
Buuipus,  40  Cal.  428.) 

Cited  2  Mont.  566. 

267.  The  mining  claim  in  this  case,  being  a 
claim  on  a  river  bar,  is  sufficiently  described 
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in  the  complaint.     (Grady  t.  Early,  18  Gal. 
108.) 

268.  In  order  to  try  title  to  particular  quarts 
Tein,  the  location  of  the  apex  of  which  is 
dispated  ^  between  adjoining  daimants  of 
quartz-mining  ground,  it  is  necesflary  that 
the  pleadinss  should  show  that  the  vein 
claimed  by  aefendant  as  having  its  apex  in 
his  mining  ground  is  the  same  vein  claimed 
by  plaintiff  to  have  its  apex  in  the  mining 
ground  of  plaintiff.  If  the  vein  is  called  by 
different  names  by  each  parhr,  and  alleged 
to  be  in  the  distinct  ground  of  each,  without 
any  allegation  or  intimation  in  the  pleadings 
of  either  party  that  these  different  names  and 
descriptions  are  intended  to  designate  the 
same  vein,  there  is  no  issue  presented  to  try 
as  to  the  location  of  the  vein,  and  findings 
thereupon  are  outside  of  the  issues.  (Bulwer 
Consolidated  Min.  Co.  v.  Standard  Min.  Co., 
83  Cal.  589.) 

289.  Where,  in  an  action  to  quiet  title  to  a 
quartz-mining  claim,  plaintiffs  alleged  that, 
by  reason  of  the  defendant's  adverse  claim, 
"  they  were  greatly  embarrassed  in  the  use 
and  disposition  of  their  mining  claims,"  and 
''  that  thereby  their  value  was  greatly  depre- 
ciated," held,  that  this  was  a  sufficient  aver- 
ment of  injury  to  sustain  the  action.  (Pralus 
V.  Pacific  etc.  Min.  Co.,  35  Cal.  30.) 
Cited  9  Nev.  172. 

270.  A  complaint  alleging  a  relocation  of  a 
mining  claim  by  defendants  for  the  purpose 
of  securing  a  patent,  when  the  ground  was 
owned  by  plaintiff,  and  was  not  subject  to  re- 
location, makes  a  contradictory  and  superflu- 
ous allegation  as  to  the  relocation,  which 
should  be  disregarded  as  surplusage,  since  a 
valid  location  or  relocation  can  be  made  only 
when  the  ([round  is  open  to  exploration  and 
appropriation.    (Hall  v.  Amott,  80  Cal.  348.) 

271.  Action  for  damages  a^inst  defend- 
ants, averring  that  thev  ''with  force  and 
arms,  broke  and  entered ''  upon  the  premises 
of  plaintiff,  and  damaged  them  by  causing 
them  to  be  overflowed  and  covered  with 
earth,  gravel,  tailings,  etc. ,  deposited  thereon 
by  the  action  of  running  water.  Held,  that, 
under  our  system  of  pleadins,  the  words 
"with  force  and  arms  broke  and  entered  "  do 
not  confine  the  proof  to  the  direct  and  imme- 
diate damage,  as  in  the  old  action  of  trespass ; 
and  the  facts  being  clearly  set  out  in  the 
complaint  the  addition  of  these  words  was 
surplusage.  (Darst  v.  Rush,  14  Cal.  81.) 
Cited  13  Col.  92;  15  Col.  206. 

272.  In  an  action  of  ejectment  to  recover 
mining  claims,  an  answer  to  the  complaint 
which  avers  "  that  any  right  that  plaintiffs 
may  have  ever  had  to  the  jwssession,  etc., 
they  forfeited  by  a  noncompliance  with  the 
rules,  customs,  and  regulations  of  the  miners 
of  the  diggings  embracing  the  claims  in  dis- 
pute, prior  to  the  defendants'  entry,"  is  in- 
sufficient, in  not  settineforth  the  rules,  cus- 
toms, etc.  (Dutch  Flat  Water  Co.  v.  Mooney, 
12  Cal.  534.) 

273.  If  the  plaintiff  sues  to  recover  dam- 
ages for  flowing  sand  and  sediment  upon  land 
averred  in  the  complaint  to  be  his,  and  the 
answer  denies  that  plaintiff  owns  the  land, 


and  the  defendant  wrongfully  flowed  the 
sand  and  sediment  upon  the  land,  without 
denying;  that  he  caused  the  same  to  flow 
upon  the  land,  it  does  not  admit  that  de- 
fendant caused  such  material  to  flow  upon  the 
plaintiff's  land.  (Wood  v.  Richardson,  35 
Cal.  149.) 

274.  In  such  case  the  plaintiff's  ownership 
of  the  land  is  put  in  issue.  (Wood  v.  Rich- 
ardson, 35  Cal.  149. )  • 

275.  When  the  new  matter  alleged  in  an 
answer  or  cross-complaint  of  defendant  re- 
lates to  a  distinct  piece  of  land  from  that  de- 
scribed in  the  complaint,  and  to  a  ouartz  vein 
which  is  no  x>art  of  and  does  not  belong  to  the 
land  and  veins  described  in  the  complaint, 
although  it  may  extend  downward  into  plain- 
tiff's  land,  it  does  not  conflict  with  any  alleged 
right  of  plaintiff  to  the  quarts-mining  claim 
and  veins  described  by  him,  or  constitute  any 
defense  or  counterclaim  to  the  complaint,  and 
may  be  stricken  from  the  answer  as  irrele- 
vant ;  nor  is  it  prox>er  subject  matter  of  cross- 
complaint  because  not  aftectine  the  property 
to  which  the  action  relates.  Even  if  the  de- 
fendant had  claimed  ownership  of,  or  any  less 
estate  or  interest  in,  the  lands  described  in 
the  complaint,  there  would  be  no  nroper  oc- 
casion for  a  cross-complaint.  (Bulwer  Con- 
solidated Min.  Co.  V.  Standard  Min.  Co. ,  83 
Cal.  589.) 

276.  In  ejectment  for  mineral  land,  plain- 
tiff averred  possession  of  a  lar^  tract  of  land, 
including  the  mining  ground  in  controversy, 
and  that  he  occupied  the  land  for  agricul- 
tural and  mining  purposes,  without  stating 
that  anv  use  was  made  of  the  particular  por- 
tion held  by  defendants.  This  averment  of 
possession,  and  also  the  averment  of  ouster, 
were  insufficiently  denied  in  the  answer ;  but 
the  answer  averred  affirmatively  that  at  the 
time  defendants  entered  upon  the  eround  in 
dispute,  it  was  a  part  of  the  public  domain  of 
the  United  States,  contained  large  and  valu- 
able deposits  of  i^old,  that  they  entered  upon 
and  took  possession  of  it  for  mining  purf>08e6, 
and  that  they  have  since  held  and  used  it  for 
such  purposes  only.  The  court  below  gave 
judgment  for  plaintiff  on  the  pleadings. 
Held,  that  these  affirmative  averments  of  de- 
fendants being  proved,  plaintiff  could  not  re- 
cover without  showing  such  an  actual  and 
meritorious  possession  and  occupancy  as  ren- 
dered the  interference  of  the  defendants  un- 
just and  inequitable;  that  he  could  not  re- 
cover on  the  pleadings,  because  the  character 
of  his  possession  did  not  appear,  the  com-  i 
I>laint  not  averring  that  this  particular  por-  ' 
tion  of  the  land  was  ever  used  bv  plaintiff  for 
any  purpose  whatever.  (Smith  v.  Doe,  15 
Cal.  100.) 

277.  The  allegation  of  x>06S68Bion  is  too 
broad  to  defeat  the  rights  of  a  person  who 
has,  in  good  faith,  located  upon  public  min- 
eral land  for  the  purpose  of  mining.  (Smith 
V.  Doe,  15  Cal.  100.) 

Inconsistent  defenses  in  suit  for  claim.  See 
Pleading  and  Practice,  371,  et  seq. 

Allegations  of  citizenship.  See  ante,  Y,  1,  a. 

Suit  to  ouiet  title  to  claim,  answer  tenders 
immateriai  issues  when.  See  Quieting  Title, 
115. 
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5.  ParHe$;  InUrwention, 

278.  In  an  action  of  ejectment  to  recover 
an  undivided  interest  in  a  mining  claim,  it  is 
not  necessary  to  mi^e  parties  defendants  in 
such  action,  who  are  in  possession  of  such 
claim,  holding  other  undivided  interests,  and 
who  claim  no  right  to  the  interest  sued  for. 
(Waring  v.  Crow,  11  Cal,  366.) 
Cited  65  Cal.  456. 

*  279.  It  is  only  necessary,  in  such  a  case,  for 
the  plainti£f  to  sue  the  party  who  interferes 
with  his  rights.  (Waring  v.  Crow,  11  Cal. 
366.) 

280.  In  action  to  determine  right  of  posses- 
sion to  mining  claim,  brought  under  section 
2326  of  the  United  States  Revised  Statutes, 
those  onl}^  who  have  filed  claims  to  the  land 
in  the  United  States  land-office  can  properly 
be  made  parties  to  the  action ;  and  such  par- 
ties only  are  entitled  to  intervene.  (Mount 
Blanc  Consolidated  Gravel  Min.  Co.  v.  De- 
bour,  61  Cal.364.) 

6.  Ewidence. 

281.  The  act  of  1850,  chapter  97,  respecting 
the  mines,  the  Practice  Act  of  1851,  section 
621,  relative  to  proof  in  actions  respecting 
mining  claims,  the  act  of  1852,  relative  to  pos- 
sessory actions,  commented  on,  and  the  con- 
clusion reached  that  so  far  as  they  touch  the 
question  of  a  license  from  the  state  to  mine, 
tney  refer  to  public  lands  alone.  (Biddle 
Boggs  V.  Merced  Min.  Co.,  14  Cal.  279.) 
Cited  35  Cal.  34. 

282.  Plaintiffs  own  mining  claims  called  the 
''  Columbus  Claims."  Defendants  own  claims 
called  the  ''Dayton  Claims,''  on  the  west  of 
plaintiffs'  claims.  The  boundary  line  be- 
tween the  claims  is  the  point  of  dispute. 
Plaintiffs  aver  that  defendants  are  working 
ground  over  the  line  and  in  plaintiffs'  claims, 
and  bring  trespass.  Defendants  deny,  the 
pleadings  being  verified,  that  they  are  work- 
ing on  plaintiffs'  ground,  and  claim  to  own 
it;  they  also  set  up  that  they  are  owners 
of  certain  claims  known  as  the  '*  Eureka 
Claims,"  lying  on  the  east  of  the  Dayton 
claims.  Defendants,  on  the  trial,  offered  to 
show  that  at  the  time  of  the  alleged  trespasses 
the  "Eureka  Company"  owned  the  ground 
said  to  have  been  trespassed  on,  and  that  de- 
fendants had  purchased  it  from  the  "  Eureka 
Company"  before  this  suit.  Held,  that  de- 
fendants were  entitled  to  prove  their  title 
from  the  "Eureka  Company,"  plaintiffs  ob- 
jecting for  irrelevancy,  and  that  the  title  had 
not  been  pleaded.  (Columbus  Co.  v.  Dayton 
Co.,  18Cja.  615.) 

283.  Ejectment  for  mining  ground,  the 
parties  being  owners  of  claims  on  opposite 
sides  of  the  same  hill.  Plaintiffs  were  an 
ordinary  joint  stock  company,  or  common 
partnership,  and  claimed  by  purchase  and 
transfer  from  the  original  members  of  the 
company.  The  practice  of  the  company  was 
to  issue  to  members  certificates  of  stock,  and 
these  certificates  constituted  the  only  evi- 
dence of  membership  recognized  by  the  com- 
panv,  transfers  being  made  by  an  assignment 
of  the  certificates,  and  a  notice  thereof  in  the 
books  of  the  company.  On  the  trial  these  cer- 
tificates with  the  assignments  were  read  in 


evidence  by  plaintiffs,  to  show  their  interest 
in  the  ground,  and  their  right  to  maintain  the 
action,  defendants  objecting  to  them  on  the 
ground  of  irrelevancy,  and  that  their  ezecn- 
tion  was  not  proved.  Held,  that  the  certifi- 
cates, et<!.,  were  relevant  to  show  possession 
in  plaintiffs,  but  that  their  execution  should 
have  been  proven.  ( Pennsylvania  Min.  Co.  y. 
Owens,  15  Cal.  135.) 

284.  In  a  controversy  between  two  mining 
companies  it  was  competent  to  prove  the  ex- 
ecution of  certain  receipts  for  water  purchased 
by  the  plaintiffs,  as  tending  to  show  the  ex- 
istence of  the  company,  and  that  it  had  ac- 
tually located  and  was  in  operation  at  the 
time  the  receipts  purport  to  be  signed.  (Lone 
Star  Co.  V.  West  Point  Co.,  5  Cal.  447. ) 

285.  Where  the  location  of  a  mining  claim 
is  made  both  by  posting  notices  and  by 
designating  fixed  objects,  such  as  trees, 
shafts,  and  ditches,  on  or  near  its  exterior 
boundaries,  in  an  action  between  two  com- 
panies involving  the  title  to  a  portion  of  the 
ground,  witnesses  are  not  confined  in  their 
testimony  to  a  statement  of  the  contents  of 
the  notices,  but  may  also  state  whether  the 
location  made  included  the  ground  in  dis- 
pute.   (Kelly  V.  Taylor,  23  Cal.  11.) 

Cited  55  Cal.  262. 

286.  In  an  action  to  recover  damages  for  a 
trespass  upon  the  plaintiffs'  mining  claims, 
where  the  defendants  own  adjoining  claims 
lyin^  west  of  the  plaintiffs'  ground,  and  both 
{Mtrties  agree  as  to  the  north  line  of  the  plain- 
tiffs' claims,  and  admit  that  their  east  and 
west  lines  are  parallel,  but  disagree  as  to 
their  location,  and  W.  i.  Co.  own  claims  ad- 
joining and  east  of  plaintiffs,  and  H.  &  Co. 
own  claims  adjoining  and  east  of  W.  &  Co., 
evidence  of  the  location  of  the  west  line  of  H. 
<Sc  Co.  is  not  pertinent,  unless  the  east  and 
west  lines  of  W.  <&  Co.  are  parallel,  and  the 
east  line  of  W.  &  Co.  is  coincident  with  the 
west  line  of  H.  &Co.  (Stoakes  v.  Monroe,  36 
Cal.  383.) 

287.  The  action  was  brought  to  recover  the 
possession  of  a  certain  mining  claim.  On  the 
trial  a  witness  for  the  plaintiffs  was  asked  on 
cross-examination  as  to  the  location  of  a  side- 
line monument  and  notice.  On  his  examina- 
tion in  chief  he  had  not  testified  as  to  such 
matters.  Held,  that  the  question  was  not 
responsive  to  the  examination  in  chief,  and 
was  properly  disallowed .  ( Anderson  v.  Black, 
70  Cal.  226.) 

288.  Action  by  patentee  of  a  mining  claim 
under  the  act  referred  to  for  trespass  and  an 
injunction.  The  locus  in  quo  was  outside  of 
the  boundaries  described  m  the  plaintiff's 
patent,  but  formed  part  of  a  ledue— known 
as  the  Good  Easter  ledge — which  had  its  top 
or  apex  within  those  Doundaries.  The  de- 
fendants offered  to  prove  a  valid  location  of 
the  (rood  Easter  ledge  by  their  predecessors  in 
title  prior  to  the  date  of  the  act.  Held, 
the  court  erred  in  excluding  the  evidence. 
(Eclipse  Gold  and  Silver  Mm  Co.  v.  Spring, 
59  Cal.  304.) 

289.  Plaintiffs  here  — three  in  number— 
claiming  by  purchase  and  location,  defendant 
offered  to  show  that  one  of  the  plaintiffs  had 
admitted  years  ago  that  he  had  more  than 


MINES  AND  MINING,  X,  6,  7. 


1929 


five  claims.  Held,  that  the  evidence  was 
properly  ruled  out,  its  relevancy  not  being 
shown.     (English  v.  Johnson,  17  Cal.  107.) 

290.  Evidence  that  a  party  is  at  work  on  a 
claim,  and  is  mining,  and  is  at  work  with 
tools  commonly  used  by  miners,  is  sufficient 
to  justify  a  jury  in  finding  that  he  is  mining 
for  gold,  without  any  proof  that  he  has  found 
any  gold  in  the  claim.  (Hill  v.  Smith,  27  Cal. 
475.) 

291.  Plaintiff  located  a  quarts  lode  and  com- 
menced work,  digging  up  the  rock  towards 
the  lode,  at  a  distance  of  fifty  or  one  hundred 
feet  from  it.  Held,  that  his  declarations 
made  at  the  time,  as  to  his  object  in  com- 
mencing work  at  that  point,  were  admissi- 
ble in  evidence.  (Draper  v.  Douglass,  23  Gal. 
347.) 

Cited  60  Cal.  511 ;  76  Cal.  547. 

.  292.  The  action  was  brought  to  recover 
possession  of  a  mining  claim,  and  was  tried  bv 
the  court  without  a  jury.  Findings  were  filea, 
and  a  judgment  entered  thereon  in  favor  of 
the  defendants.  The  plaintiffs  moved  for  a 
new  trial,  which  was  denied.  One  of  the 
grounds  of  the  motion  was  insufficiency  in 
the  evidence.  Held,  on  a  review  of  the  evi- 
dence, that  it  was  insufficient  to  support  the 
findings,  and  that  a  new  trial  should  have 
been  granted.  (Newbill  v.  Whitfield,  63  Cal. 
81.) 

293.  In  an  action  of  ejectment  for  a  mining 
claim,  in  which  the  verdict  and  judgment  was 
for  the  defendants,  the  evidence  was  confiict- 
ing  as  to  whether  the  plaintiffs'  claim  had 
been  staked  off  and  surrounded  by  a  ditch,  as 
required  by  the  mining  rules  and  regulations 
of  the  district,  and  also  as  to  whether  the 
claim  had  been  abandoned;  there  being,  on 
the  latter  point,  evidence  tending  to  show 
abandonment,  and  the  plaintiff's  own  testi- 
monv  that  he  had  not  intended  to  abandon. 
Held,  upon  the  first  point,  that  compliance 
with  the  mining  rules,  in  the  particulars 
specified,  was  essential  to  the  validity  of  the 
Claim;  and,  upon  the  second,  that  the  evi- 
dence of  the  plaintiff  as  to  his  intentions  was 
not  conclusive,  but  the  intention  was  to  be 
determined  from  all  the  facts  and  circum- 
stances of  the  case ;  and,  the  evidence  being 
conflicting  on  both  points,  that  the  verdict 
should  not  be  disturbed.  (Myers  T.  Spooner, 
55  Cal.  257.) 
Cited  11  Col.  390;  1  S.  Dak.  365. 

Title,  evidence  as  to  outstanding.  See  ante, 
X,  3,  4. 

Certificate  of  purchase  as  evidence  of  title. 
See  Public  Lancls,  423. 

Evidence  of  title  to  mining  claim.  See  Evi- 
dence, 505,  et  seq. 

Ownership,  evidence  of.    See  ante,  X,  3, 4. 

Mining  custom  as  evidence  and  proof  of. 
See  ante,  VI. 

Amended  notice  as  evidence.   See  ante,  120. 

Citizenship,  evidence  of.    See  ante,  V,  1,  a. 

Evidence  as  to  prior  location,  when  imma- 
terial.   See  post,  327. 

Evidence  in  suit  to  enjoin  tunneling.  See 
post,  XI,  7. 

Trespass  to  mining  claim,  vendor  selling  in- 
terest after  action  accrued,  competency  of  as 
witness.  See  Witnesses,  V,  8,  c,  K, 


Pleader  averrine  written  sale  of  claim  may 
prove  oral.    See  Variance,  11. 

7.  instructions  as  to  Location:  Estoppel  in  Pais, 
or  Mwerso  Possession. 

294.  On  the  trial  of  a  mining  case,  the  lan- 
guage of  an  instruction  to  the  jury,  that  if  one 
of  the  parties  located  a  claim  at  a  time  when 
it  was  ''ox>en  and  subject  to  appropriation  un- 
der the  local  usages  of  the  district,"  does  not 
necessarily  imply  that  a  mining  claim  in  the 
actual  possession  of  a  person  may  be  re- 
located oy  another  person,  if  the  person  in 
possession  has  not  taken  the  necessary  steps 
to  ^ve  him  the  constructive  possession  of  the 
claim.    (Bradley  v.  Lee,  38  Cal.  362.) 

295.  On  the  trial  of  an  action  for  the  alleged 
trespass  of  defendants  on  the  plaintiffs'  min- 
ing claim,  in  which  the  title  to  the  locus  in 
quo  constituted  the  main  issue,  the  court  gave 
the  following  instruction  to  the  jury,  viz :  "If 
the  jury  believe  from  the  evidence  that  plain- 
tiffs, ....  more  than  five  years  prior  to  the 
commencement  of  this  suit,  m  sood  faith,  and 
under  a  claim  of  right,  entered  into  the  pos- 
session of  said  disputed  ground,  and  have 
continued  in  possession  thereof,  and  expended 
labor  thereon  (with  the  knowledge  of  aef end- 
ants  ....  they  making  no  objections  there- 
to), and  that  defendants  have  not  forbidden 
plaintiffs'  possession  so  acquired,  then  the 
plaintiffs  are  entitled  to  a  verdict. ' '  Held,  that 
this  instruction,  as  an  abstract  proposition, 
fails  to  state  the  essential  elements  of  an  es- 
toppel in  pais,  and  was  improperly  given. 
(Maine  Boys'  T.  Co.  v.  Boston  T.  Co.,  37  Cal. 
40.) 

Cited  72  Cal.  313. 

296.  An  instruction  to  the  effect  that  if,  at 
the  time  plaintiffs  took  up  and  worked  the 
ground  in  dispute,  defendants  or  their  grant- 
ors stood  by  and  permitted  plaintiffs  to  work 
and  develop  the  same  without  objection  or 
opposition,  were  matters,  if  true,  to  be  taken 
into  consideration  in  determining  the  conflict- 
ing claims  of  the  parties  to  the  premises,  is 
erroneous.    (Stone  v.  Bumpus,  4()  Cal.  428. ) 

Doctrines  of  estoppel  in  pais  apply  to  min- 
ing ground.    See  Estoppel,  39. 

297.  Where  it  appeared  that  the  boundary 
line  between  the  plaintiff's  and  defendant's 
mining  claims  had  been  in  dispute  for  sev- 
eral years — the  locus  in  quo  being  embraced 
between  the  adverse  lines  claimed  by  the 

Sarties  respectively — the  court  refused  the 
efendant's  request  to  give  to  the  jury  the  fol- 
lowing instruction,  to  wit:  "Where  two  min- 
ing companies  take  up  adjoining  claims,  and 
the  one  last  taken  up  overlaps  the  other,  and 
neither  company  is  working  that  portion  of 
the  claim  which  overlaps  the  other,  but  are 
working  in  different  portions  of  their  respect- 
ive claims,  the  fact  that  the  locators  of  the 
last  claim  located  have  been  in  possession  of 
their  claim  for  ^\e  years  does  not  divest  the 
owners  of  the  first  claim  of  the  right  to  their 
claim  to  the  extent  of  the  original  bound- 
aries, and  such  a  possession  by  the  locators  of 
the  last  claim  located  is  not  adverse  to  the 
possession  of  those  who  located  the  first 
claim."  Held,  that  the  instruction  correctly 
declared  the  law,  and,  in  view  of  the  fact  that 
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plaintiff's  said  inttniction  had  been  gHen. 
the  court  erred  in  refasing  it.  (Maine  Msyr 
T.  Co.  V.  Boston  T.  Co.,  37  Cal.  40.) 

8.  ferdict  and  Damage^:  Mining  Opbi*  Un9  6/ 
KiBtalc:  Injunction:  Recoiwer. 

2d8.  In  estimating  the  damages  the  ex- 
pense of  separating  the  earth  from  the  ^Id 
after  it  is  moved  to  the  place  of  washing  is  to 
be  deducted  from  the  value  of  the  gold. 
(Maye  v.  Yappen,  23  Cal.  306.) 

299.  If,  however,  a  demand  is  made  for  the 
possession  of  the  sold  after  it  is  separated 
from  the  earth,  and  an  action  is  then  brought 
for  the  conversion  of  the  chattel,  the  measure 
of  damages  would  be  the  value  of  the  gold  de- 
tained.    (Maye  v.  Yappen,  23  Cal.  306.) 

300.  The  damages  for  wrongfully  removing 
the  ^Id-bearins  earth  from  a  claim,  and  ex- 
tracting the  gold  therefrom,  are  the  value 
of  the  gold  less  the  expense  of  digging  the 
gold-bearing  earth  and  separating  it  nrom  the 
realty,  so  as  to  make  it  personal  property. 
(Golfer  V.  Fett,  30  Cal.  481.) 

Cited  58  Cal.  193;  67  Cal.  409 ;  13  Col.  66 ;  13 
Nev.  176-78. 

301.  In  an  action  for  damages,  for  taking 
gold  from  a  mining  claim,  the  i)laintiff8  labor 
under  great  difficultv  in  proving  the  exact 
amount  of  damages  tney  have  sustained,  and 
the  defendants  have  the  means  in  their  power 
of  showing  the  correct  amount  of  gold  taken 
out ;  and  if  they  neglect  to  do  so,  they  cannot 
complain  that  the  jury  by  their  verdict  have 
fixect  a  large  estimate  upon  the  damages. 
(Antoine  Co.  v.  Ridge  Co.,  23  Cal.  219.) 

302.  In  suit  for  damages  for  an  entry  upon 
mining  claims,  and  for  perpetual  injunction, 
etc.,  held,  that  it  was  error  for  the  court  be- 
low to  charge  the  jury  that  if  thev  believed 
no  injury  or  damage  was  done  by  defendants 
to  plaintiffs,  they  would  find  for  defendants ; 
that  such  cbarge  was  calculated  to  mislead, 
inasmuch  as  the  law  presumes  damages  from 
a  trespass,  and  under  the  charge  the  jury 
might  have  decided  the  case  upon  this  want 
of  proof  of  plaintiffs'  damases,  instead  of  ab- 
sence of  proof  of  their  title.  (Attwood  v. 
Fricot,  17  Cal.  37.) 

Cited  67  Cal.  409;  70  Cal.  520. 

303.  In  such  case,  the  error  being  apparent, 
injury  from  the  charge  to  the  jury  is  pre- 
sumed, unless  respondent  affirmatively  repels 
the  presumption.  (Attwood  v.  Fricot,  17  Cal. 
37.) 

304.  Where  a  trespass  is  committed  by  en- 
tering upon  and  taking  away  the  gold-bearing 
earth  from  a  mining  claim,  and  the  same  is 
not  done  willfully  or  with  a  malicious  intent, 
and  the  action  is  brought  for  an  injury  to  the 
land  itself,  the  true  measure  of  damages  is 
the  value  of  the  gold-bearing  earth  at  the 
time  it  is  separated  from  the  surrounding 
soil,  and  becomes  a  chattel.    (Maye  v.  Yap- 

S3n,  23  Cal.  306.) 
ited  30  Cal.  485 ;  58  Cal.  193 ;  67  Cal.  409 ;  13 
Col.  56;  13  Nev.  176, 177. 

305.  In  an  action  of  trespass  to  recover 
damages  for  injury  to  a  mining  claim  the 
riffht  of  the  plaintiffs  to  recover  damages 
which  they  have  actually  sustained  is  not 


■ffieeted  bj  the  fact  Umt  the  irespasB  was  not 
willful  in  its  ofaaimcter.  (Maye  v.  Yappen, 
23  Cal.  306.) 

906.  The  plaintiff  and  defendant  beins  the 
owners  of  adjoining  mining  claims,  of  the 
kind  known  as  "deep  diraings,"  and  whidi 
are  worked  by  the  hydraulic  process,  the  lat- 
ter, in  mining  its  own  gronna,  washed  away 
the  gravel,  so  that  the  wik  caved,  and  a  por- 
tion of  the  plaintiff's  claim  fell  upon  the 
ground  of  the  defendant,  and  was  washed 
away  and  the  gold  extracted  by  it;  bat  the 
value  of  the  gold  extracted  was  mudi  less 
than  the  necessary  cost  of  extracting  it.  Held, 
the  defendant  would  be  liable  for  the  amount 
of  gold  taken  from  the  gravel  that  fell  from 
the  plaintiff's  claim,  but  for  the  fact  that  its 
value  was  less  than  the  necessary  coat  of  ex- 
tracting it.  (Hendricks  v.  Spring  Valley 
Min.  &  Irr.  Co.,  58  Cal.  190. ) 

307.  When  two  mining  claims  adjoin  each 
other,  and  the  owners  of  one  claim  work 
across  the  dividing  line  and  take  awav  gold- 
bearins  earth  from  the  other  claim,  tne  fact 
that  tney  did  so  in  iterance  of  the  location 
of  the  dividing  line  is  no  excuse  or  justifica- 
tion, and  it  is  error  to  admit  evidence  of  such 
ignorance  as  an  excuse  for  the  trespasB  or  in 
mitigation  of  damages.  (Maye  v.  Yappen,  23 
Cal.  306. ) 

308.  The  fact  that  plaintiff  tells  defendant 
that  he  did  not  know  where  the  line  ran,  but 
that  defendant  need  not  be  uneasy,  for  he  was 
not  near  the  line,  and  had  fifty  feet  still  to 
run  before  he  could  reach  it,  does  not  amount 
to  a  license  or  permission  from  plaintiff  for 
defendant  to  work  on  plaintiff's  ground ;  nor 
does  it  estop  plaintiff  from  recovering  the 
damage  he  has  actually  sustained.  (Maye  v. 
Yappen,  23  Cal.  306.) 

Trespass  to  mining  claim,  damages  for. 
See  Trespass,  64,  et  seq. 

309.  When  a  party  has  the  means  of  asoer- 
taininj;  a  boundary  line  he  is  guilty  of  negli- 
gence m  not  ascertaining  its  location.  (Maye 
V.  Yappen,  23  Cal.  306.) 

310.  The  working  of  mines  is  something 
more  than  the  ordinary  use  of  real  estate  by 
one  in  possession,  and  re<}uires  the  use  of 
more  than  ordinary  remedies  to  protect  the 
rights  of  the  purchaser  at  a  judicial  sale.  It 
ma^  probably  be  restrained  as  waste,  under 
section  235  of  the  Practice  Act,  but  the  a^ 
pointment  of  a  receiver  is  the  more  appropri- 
ate remedy,  as  it  permits  the  continued  work- 
ing of  the  claims.  (Hill  v.  Taylor,  22  Cal. 
191.) 

Receiver,  right  of  to  mine.  See  Receivers, 
28,  et  seq. 

311.  In  an  action  for  trespass  upon  a  min- 
ing claim,  where  the  complaint  avers  that  de- 
fendants are  working  upon  and  extracting 
the  mineral  from  the  claim,  and  prays  for  a 
perpetual  injunction,  and  the  answer  admits 
the  entry  and  work  and  takes  issue  upon 
the  title,  if  a  jury,  to  whom  the  issue  of  title 
is  submitted,  find  in  favor  of  the  plaintiffs  it 
is  the  duty  of  the  court  to  decree  the  equitable 
relief  sought,  and  enjoin  defendants  from 
future  trespasses.  (McLaughlin  v.  Kelly,  22 
Cal.  211.) 
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Injunciioii  againtt,  discretion  not  interfered 
with.    See  Appeals,  2186. 

Destroying  trees  in  entering  mining  claim. 
Bee  Injunctions,  188. 

Litigation  over  claim,  issuance  of  injunc- 
tion pending  litigation.  See  Injunctions,  269, 
et  seq. 

Ji^nterinff  mining  claim  and  removing 
quarts,    oee  Injunctions,  189,  et  seq. 

812.  Plaintiffs  sue  defendants  for  damages 
for  their  alleged  trespasses  upon  a  certain 
portion  of  quartz-mining  claims,  alleged  in 
the  complaint  to  he  the  property  and  in  the 
possession  of  plaintiffs,  asking  an  injunction 
against  further  trespasses,  "which  was  granted, 
the  complaint  averring  the  insolvency  of  de- 
fendjmts.  The  defendants  den)r  all  the  allega- 
tions of  the  complaint,  and  claim  ownership. 
The  jury  found  generally  "for  defendants," 
and  judgment  was  rendered  in  their  favor  for 
costs.  I)efendants  then  moved  to  amend  the 
judgment  hy  addine  thereto  the  words  "and 
that  the  injunction  heretofore  granted  he,  and 
the  same  is  herehy  dissolved,"  which  was 
refused ;  hut  the  judgment  was  so  modified 
as  to  permit  defendants  to  work  the  surface 
diggings  set  up  in  their  answer.  Held,  that 
the  action  amounted  to  an  action  of  trespass, 
with  an  injunction  as  ancillary  thereto ;  and 
that  the  action  itself  having  failed  by  the  ver- 
dict for  defendants,  the  injunction  falls  with 
it,  and  should  have  been  dissolved.  (Bren- 
nan  v.  Gaston,  17  Gal.  372.) 

313.  The  complaint  charsed  that  defend- 
ants had  wronsiully  entered  upon  a  tract  of 
mining  ground  (described  by  metes  and 
bounds)  owned  by  the  plaintiff,  and  had 
extracted  therefrom  gold-bearing  earth  of 
the  value  of  one  thousand  dollars,  and  that 
they  threatened  to  continue  their  wrongful 
acts,  and  prayed  for  damaees  in  the  sum  of 
one  thousand  dollars,  and  for  a  perpetual  in- 
junction. The  answer  set  up  title  m  defend- 
ants to  a  specific  portion  of  the  tract  claimed 
by  plaintiffs,  and  denied  that  they  had 
worked  upon  any  other  portion  than  that  to 
which  they  thus  asserted  title.  The  jury, 
under  a  general  submission,  found  "a  verdict 
in  favor  of  plaintiffs  with  one  dollar  dam- 
>  ages."  Held,  that  the  verdict  decided  the 
question  of  title  in  favor  of  plaintiffs,  and 
tnat  upon  it  they  were  entitled  to  a  decree 
perpetually  enjoinins  defendants  from  work- 
ing upon  the  ground  claimed  in  the  complaint ; 
that  this  equitable  relief  was  a  matter  of 
right,  the  denial  of  which  by  the  district 
court  was  error.  (McLaughlin  v.  Kelly,  22 
Gal.  211.) 

814.  The  court  in  the  case  above  cited  hav- 
ing instructed  the  jury  that,  if  they  found 
that  plaintiffs  were  entitled  to  the  mining 
ground,  they  must  find  a  verdict  for  one 
thousand  dollars  damages  upon  the  admis- 
sions of  the  answer,  held,  that  because  the 
jury  brought  in  a  verdict  for  one  instead  of 
one  thousand  dollars  damages,  it  was  not 
therefore  to  be  concluded,  in  direct  opposi- 
tion to  their  general  verdict,  that  they  did 
not  find  the  title  in  the  plaintiffs.  The  dam- 
ages being  admitted  by  the  pleadings  were 
not  in  issue,  and  the  verdict  in  that  respect 


was  immaterial.    (McLaughlin  v.  Kelly,  22 
Gal.  211.) 

315.  Where  there  has  been  a  fair  trial  of  an 
issue  of  fact  courts  usually  give  the  verdict 
and  judgment  a  final  and  conclusive  effect, 
and  will  not  permit  the  parties  or  those  claim- 
ing under  them  to  relitigate  the  same  matter 
in  another  suit.  (Mclaughlin  v.  Kelly,  22 
Gal.  211,  222.) 

Enjoining  tunneling.    See  post,  XI,  7. 
Words  "  more  or  less"  in  verdict  in  action 
for  quartz  ledge.    See  Verdict,  V. 
Judgment  on  the  pleadings.    See  ante,  276. 

9,  Findings, 

316.  When  there  is  general  issue  as  to 
ownership  and  right  of  possession  of  a  quartz 
ledge  situated  within  tne  limits  of  a  town- 
site^  and  a  findine  is  made  upon  such  issue 
agamst  the  defendants,  it  is  not  necessary  for 
the  court  to  make  a  specific  finding  as  to  the 
value  of  the  ledge,  or  its  supposed  value  at 
the  date  of  the  townsite  patent,  from  the 
operation  of  which  defendants  claim  that  the 
ledge  was  reserved.  The  finding  that  it  was 
of  no  apiMirent  value  at  that  aate  will,  if 
necessary  to  support  the  judgment,  be  deemed 
to  be  embraced  m  the  more  general  findings. 
(Richards  v.  Dower,  81  Gal.  44.) 

Sufficiency  of  evidence  to  support.  See 
ante,  292. 

Finding  in  action  to  determine  right  to  pos- 
session.   See  Appeals,  2649. 

XI,  Worklngr  of  Mines,  and  Bights  of 

Miners. 

/    Manner  of  Working,  Gonorally. 

317.  It  is  not  province  of  court  to  question 
judgment  of  owner  of  a  mining  claim  as  to  the 
manner  in  which  he  shall  work  the  claim,  so 
that  the  working  does  not  interfere  with  prior 
rights  acquired  by  others.  (Stone  v.  Bum- 
pus,  46  Gal.  218.) 

2.  Ubo  of  Timber. 

318.  The  possession  of  public  land  in  the 
mineral  districts  of  this  state,  acquired  and 
held  in  accordance  with  the  possessory  act  for 
agricultural  purposes,  carries  with  it  the  right 
to  the  wood  and  timber  growing  thereon,  and 
this  right  is  superior  to  that  of  subsequent 
locators  of  mining  claims  who  need,  and  seek 
to  use,  the  wood  and  timber  for  carrying  on 
their  mining  operations.  (Rogers  v.  Sogffs, 
22  Gal.  444.) 

319.  The  right  to  the  use  of  growing  wood 
and  timber  upon  the  public  mineral  lands,  as 
between  the  claims  of  the  miners  on  the  one 
hand  and  agriculturists  on  the  other,  is  gov- 
erned by  the  rule  of  priority  of  appropriation. 
(Rogers  v.  Soggs,  22  Gal.  444.) 

Right  to  use  wood.    See  ante,  49* 

9.  Latoral  Support, 

320.  Doctrine  of  lateral  support  does  not 
apply  to  hydraulic  mining  claims.  (Hen- 
dricks V.  Spring  Valley  M.  &  I.  C^o.,  58  Gal. 
190.) 

Damages  where  land  caved  and  washed 
away.    See  ante,  306. 
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4.  Right  of  Way  Ovr  Claim. 

321.  Section  2338  of  the  United  States 
Revised  StatuteSi  providing  that  "  as  a  condi- 
tion of  sale,  in  the  absence  of  necessary  legis- 
lation by  Congress,  the  local  legislature  of  any 
state  or  territory  may  provide  rules  for  work- 
ing mines,  involving  easements,  drainage, 
and  other  necessary  means,  to  their  complete 
development,  and  these  conditions  shall  be 
fully  expressed  in  the  patent,"  does  not  oper- 
ate as  a  reservation  by  the  United  States  of  a 
right  of  way  through  a  patented  mining  claim, 
which  may  be  taken  and  used  by  any  other 
miner  whenever  it  becomes  necessary  to  take 
and  use  it  in  working  his  mine,  upon  such 
terms  and  conditions  as  the  state  legislature 
may  have  prescribed.  (Amador  Queen  Min. 
Co.  V.  Dewitt,  73  Cal.  482.) 

5,  LooBB  Rocic  and  Decomposed  Quartz,  Riglit  to- 

322.  First  locator  of  quarts  lode  is  not  con- 
fined simply  to  solid  quartz  actually  embodied 
in  the  bed  rock,  but  is  entitled  to  the  loose 
quartz  rock  and  decomposed  material  which 
were  once  a  part  of  the  lode,  and  are  now  de« 
tached,  so  far  as  the  general  formation  of  the 
ledge  can  be  traced.  (Brown  v.  '49  &  '56 
Quartz  Min.  Co.,  15  Cal.  152.) 

Cited  19  Nev.  414. 

323.  The  right  of  the  quartz  miner  comes 
from  his  appropriation;  and,  whenever  his 
claim  is  defined,  there  is  no  reason  in  the  na- 
ture of  things  why  the  appropriation  may  not 
as  well  take  effect  upon  quartz  in  a  decom- 
posed state  as  any  other  sort,  or  why  the 
condition  to  which  natural  causes  may  have 
reduced  the  rock  should  give  character  to  the 
title  of  the  locator.  (Brown  v.  '49  &  '56 
Quartz  Min.  Co.,  15  Cal.  152.) 

324.  The  only  question  of  fact  in  this  case 
beinK  whether  the  quartz  rock — parted  or 
not  from  its  original  connection — was  a  por- 
tion of  the  same  quartz  lode  or  claim  taken 
up  by  defendant,  it  was  not  important 
wnether  the  rock  was  upon  or  beneath  the 
surface,  or  what  its  condition,  provided  it 
were  a  part  of  such  lode  or  claim.  (Brown  v. 
'49  &  '56  Quartz  Min.  Co.,  15  Cal.  152.) 

6.  On  Intorsecting  ¥eino  or  Diworging  End  Linos. 

325.  The  ownership  of  mineral  contained 
within  the  space  of  intersection  of  two  veins 
which  cross  each  other  is  determined  by 
priority  of  title  to  the  respective  veins. 
(Stinchfield  v.  Gillis,  96  Cal.  33.) 

326.  The  size  of  the  intersecting  veins  is 
immaterial  upon  the  question  of  the  legal 
rights  attached  to  ownership,  and  a  single 
small  vein  which  intersects  a  larger  one  is 
w^eighed  and  measured  bv  the  same  law,  and 
entitled  to  the  same  consideration  before  the 
court  as  the  mother  lode.  (Stinchfield  v. 
Gillis,  96  Cal.  33.) 

327.  The  action  was  between  the  owners 
of  two  adjoining  quartz-mining  claims,  the 
respective  veins  of  which  united  below  the 
surface  of  the  ground,  and  involved  the  deter- 
mination of  the  question  as  to  who  was  en- 
titled to  the  vein  below  the  point  of  junction. 
Under  section  2336  of  the  United  States 
Bevised  Statutes,  where  veins  so  unite,  the 


oldest  or  prior  location  is  entitled  to  the  vein 
below  the  point  of  junction.  The  defendant 
claimed  under  a  patent  from  the  United 
States,  dated  the  19th  of  September,  1874,  and 
on  the  trial  introduced  in  evidence  the  pre- 
liminary papers  and  proceedings  in  the 
United  States  land  office  upon  wbicQi  the 
patent  was  based,  for  the  purpose  of  showing 
a  valid  location  prior  to  the  date  of  the  patent. 
The  court  found  that  no  valid  location  of  the 
plaintiff's  claim  was  made  until  1879.  Held, 
that  the  defendant's  location  must  be  con- 
sidered as  having  been  made  at  least  from  the 
date  of  its  patent,  and  that  the  introduction 
of  evidence  to  show  a  prior  location,  conced- 
ing it  to  have  been  erroneous,  was  imma- 
terial. (Champion  Min.  Co.  v.  Consolidated 
Wyoming  Gold  Min.  Co.,  75  Cal.  78.) 
aced  96  Cal.  37. 

328.  The  erection  of  a  barricade  or  bulk- 
head by  the  parties  as  an  agreed  boundary 
between  the  works  of  their  respective  mines 
subsequent  to  the  working  out  of  the  mineral 
at  the  place  of  intersection  of  veins  cropping 
upon  the  surface  of  their  respective  claims,  is 
immaterial,  upon  the  :iuestion  of  the  right  to 
such  mineral  by  priority  of  title,  as  such  title 
existed  before  the  erection  of  the  bulkhead. 
(Stinchfield  v.  Gillis,  96  Cal.  33.) 

329.  Where  the  north  end  line  of  one  quarts- 
mining  claim  is  identical  with  the  south  end 
line  ot  an  adjoining  claim,  at  a  place  where 
the  ledge  crosses  from  the  ground  of  one  into 
that  of  the  other,  and  such  end  lines  at  an- 
other place  diverge,  the  owners  of  the  claims 
hav«  the  entire  ownership  of  the  ledge  in- 
cluded within  their  extreme  end  lines,  with 
the  exclusive  right  to  follow  its  dips  and  an- 
gles laterally ;  and  may,  as  against  a  subse- 
quent locator,  aeree  be  ween  themselves  as  to 
tne  rieht  to  work  the  portion  of  the  ledge  in- 
cluded within  the  piece  of  ground  formed  by 
the  divergence  of  their  end  lines.     (Cham- 

Sion  Min.  Co.  v.  Consolidated  Wyoming  Gold 
lin.  Co.,  75  Cal.  78.) 
Apex,  dispute  as  to,  pleadings.    See  ante, 

268. 

7.  Tunnefing. 

330.  An  owner  of  a  lot  of  land  under  a 
townaite  patent  issued  by  the  United  States 
prior  to  the  passage  of  the  act  of  1872,  regu- 
latins  the  width  of  quartz-mining  claims,  in 
which  lot  a  gold  quartz  ledge  was  known  to 
exist  at  the  date  of  the  patent,  has  an  abso- 
lute title  in  fee  simple  to  the  land  not  actually 
included  in  the  quartz  ledge;  and  a  third 
person,  for  the  purpose  of  working  the 
quartz  ledge,  has  no  right,  without  the  con- 
sent of  the  owner,  to  run  a  tunnel  under  the 
portion  of  the  land  not  included  in  the  ledjce. 
(Dower  v.  Richards,  73  Cal.  477.) 

331.  A  permission  to  construct  such  a  tun- 
nel, given  by  the  owner  of  the  lot  to  the  per- 
son working  the  quartz  ledge,  without  any 
consideration  therefor,  is  not  binding  upon 
the  owner  or  his  subsequent  grantee.  (I)ower 
V.  Richards,  73  Cal.  477.) 

332.  Plaintiffs  brought  action  to  enjoin  the 
defendants  from  the  further  mining,  tunnel- 
ing, and  drifting  of  their  mining  claims  be- 
neath the  surfaoe  of  the  earth  across  and  on 
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top  of  which  plaintiffs'  ditch  extended,  and 
'Which  had  already  somewhat  settled  and  the 
earth  heneath  it  become  cracked,  on  the 
ground  that  said  ditch,  the  right  of  way  for 
which  was  older  than  the  mining  right  of  the 
defendants,  would  be  irreparably  injured  by 
reason  of  the  further  settling,  cracking,  and 
caying  of  said  earth,  which,  as  was  alleged, 
would  be  caused  thereby.  The  defendants 
joined  issue  on  said  last  point.  The  plaintiffs 
offered  to  prove  at  the  trial,  in  support  of 
their  side  of  said  issue,  that  at  a  point  in  the 
yicinity,  but  below  defendants'  claims,  where, 
as  was  alleged,  similar  conditions  to  those  of 
defendants'  claims  and  contemplated  mining 
operations  existed,  the  earth  bad  been  caused 
to  settle,  crack,  and  cave.  The  evidence  was 
excluded  on  defendants'  objection  thereto  as 
irrelevant  and  incompetent.  Held,  that  the 
evidence  was  properly  excluded.  (Clark  v. 
Willett,  35Cal.534.) 
Cited  36  Cal.  265,  580. 

833.  In  action  to  enjoin  mining  and  tunnel- 
ing the  cause  of  the  settling  and  cracking 
of  the  earth  at  the  surface  is  matter  of  opin- 
ion rather  than  direct  and  positive  testimony ; 
the  proper  mode  of  proof  is  to  take  the  opin- 
ions of  witnesses  wno  have  examined  the 
premises,  and  who  are  {qualified  by  learning, 
observation,  and  experience  to  judge  intelli- 
gently of  the  cause.  (Clark  v.  Willett,  35 
Cal.  634.) 

334.  How  far,  in  such  a  case,  where  no  neg- 
ligence is  charged  against  the  defendants,  a 
court  of  equity  will  interfere  by  injunction, 
is  not  decided.  (Clark  v.  Willett,  36  Cal. 
634.) 

335.  If,  by  the  local  customs,  the  owner  of 
one  mining  claim  has  a  ri^ht  to  construct  a 
tunnel  through  an  adjoining  claim,  in  order 
to  enable  him  to  work  his  own  claim,  a  court 
of  equity  may  enjoin  any  interference  with 
that  right.     (Bliss  v.  Kingdom,  46  Cal.  651.) 

8.  Water  Rights, 
a.  Right  of  Appropriation  and  Use,  Generally, 

336.  Right  to  enter  and  mine  carries  with 
it  right  to  whatever  is  indispensable  for  the 
exercise  of  this  mining  privilege — as  the  use 
of  the  land,  and  svch  elements  of  the  freehold 
or  inheritance  as  water.  (Clark  v.  Duval,  15 
Cal.  85.) 

Cited  22  Cal.  454;  65  Cal.  47. 

337.  Policy  of  this  state,  as  indicated  by 
her  legislation,  in  conferring  the  privilege  to 
work  the  mines,  equally  confers  tlie  right  to 
divert  the  streams  from  their  natural  chan- 
nels.    (Irwin  V.  Phillips,  5  Cal.  140.) 

Cited  6  Cal.  558;  69  Cal.  355,  356,  446-48;  80 
Cal.  405. 

338.  Appropriation  and  use  for  beneficial 
purpose  are  tests  of  right  to  water  in  the 
mineral  regions,  while  the  place  and  char- 
acter of  its  use  are  not  such  tests.  (Davis  v. 
Gale,  32  Cal.  26. ) 

Cited  75  Cal.  482. 

339.  Each  person  mining  in  same  stream  is 
entitled  to  use,  in  a  proper  and  reasonable 
manner,  both  the  channel  of  the  stream  and 
the  water  flowing  therein.  Where,  from  the 
situation  of  different  claims,  the  working  of 
some  will  necessarily  result  in  injury  to  oth- 


ers, if  the  injury  be  the  natural  and  necessary 
consequence  of  the  exercise  of  this  risht,  it 
will  be  damnum  abs(][ue  injuria,  and  wul  fur- 
nish no  cause  of  action  to  the  party  injured. 
The  reasonableness  in  the  use  is  a  question 
for  the  jury,  to  be  determined  by  them  upon 
the  facts  and  circumstances  of  each  particu- 
lar case.  (Esmond  v.  Chew,  15  Cal.  137.) 
Cited  19  Cal.  626;  1  Mont.  221. 

Right  to  use  water.    See  ante,  49. 

Ditch  and  water  right  as  appurtenant.  See 
Deeds,  303. 

Right  to  appropriate  water  for  mining. 
See  Wat  ercourses,  XIV,  2,  c. 

Ri^ht  to  dig  ditch  and  divert  water  on 
public  land  for  mining.  See  Watercourses, 
270. 

b.    Ditches,  Right  to  Build   and  Diligence 
Requisite;  Statutes  Relating  to. 

340.  Right  to  construct  ditches  to  conduct 
water  for  mining  purposes,  like  digging  gold, 
is  a  franchise,  and  the  attending  circum- 
stances raise  the  presumption  of  a  general 
grant  from  the  sovereign  of  this  privilege; 
and  every  one  who  wishes  to  attain  it  has 
license  from  the  state  to  do  so,  provided  that 
the  prior  rights  of  others  are  not  infringed 
upon.     (Conger  v.  Weaver,  6  Cal.  648.) 

341.  The  line  upon  which  a  ditch  is  ac- 
tually intended  to  be  dug  should  be  run 
within  a  reasonable  time  after  the  line  of  pre- 
liminary survey  has  been  run,  in  order  to 
make  the  right  of  the  ditch-owners  date  back 
to  the  survey.  What  is  a  reasonable  time 
must  depend  upon  the  circumstances  of  the 
case.    (Parke  v.  Kilham,  8  Cal.  77.) 

342.  The  owner  and  jmssessor  of  a  mining 
claim  on  public  land  has  a  right  to  prevent 
any  subsequent  comer  from  erecting  or  con- 
structing any  superstructure,  cut,  or  ditch  on 
his  claim,  unless  the  right  to  construct  the 
same  is  given  by  some  mining  custom  or 
regulation.  (Correa  v.  Frietas,  42  Cal.  339.) 
Cited  5  Or.  106. 

343.  The  act  of  1870,  providing  for  the  con- 
demnation of  the  right  of  way  over  or  through 
a  mining  claim  for  ditches,  tuiyiels,  flumes, 
etc.,  necessary  for  the  convenient  working  of 
another  mining  claim,  is  merely  cumulative, 
and  does  not  have  the  effect  of  excluding  a 
party  from  the  enforcement  in  court  of  the 
right  to  construct  such  tunnels,  ditches, 
flumes,  etc.,  when  that  right  exists  independ- 
ent of  the  statute,  as  by  local  customs. 
(Bliss  V.  Kingdom,  46  Cal.  651.) 

344.  The  provisions  of  the  act  of  Congress, 
approved  July  26, 1866,  "granting  the  right  of 
way  to  ditch  and  canal  owners  over  the  public 
lands,  and  for  other  purposes,"  and  the  act 
amendatory  thereof,  approved  July  9,  1870, 
and  the  ''Act  to  promote  the  development  of 
the  mineral  resources  of  the  United  States," 
approved  May  10,  1872,  must  be  considered 
and  construea  together ;  and  said  acts  merely 
confirm  to  the  owners  of  mining  claims  and 
ditches  and  water  rights  on  the  public  lands 
of  the  United  States  the  same  rights  which 
were  accorded  to  them  by  the  local  custom  h, 
laws,  aftd  decisions  of  the  courts  prior  to  the 

Sassage  of  said  acts.     (Titcomb  v.  Kirk,  51 
!al.  288.) 
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345.  There  is  nothing  in  said  acta  which 
grants  to  the  owners  of  ditches  on  the  public 
lands  any  right  not  ''re(X)gnized  and  acknowl- 
edged by  the  local  customs,  laws,  and  the  de- 
cisions of  the  courts."  (Titcomo  v.  Kirk,  51 
Cal.  288.) 

346.  Said  acts  do  not  authorize  a  person  en- 
gaged in  the  construction  of  a  ditch  for  the 
conveyance  of  water  to  excavate  it  across  the 
mining  claim  of  another  which  was  located 
before  the  ditch  was  located.  (Titcombv. 
Kirk,  51  Cal.  288.) 

Right  to  build  flume  over  another's  land. 
See  post,  388. 

Enjoining  tunneling  under  ditch.  See 
ante,  XI,  7. 

Use  of  dry  ravine,  effect  of.    See  post,  XI, 

Location  for  fluming.    See  ante,  V,  6. 
Priority,  rights  on.    See  post,  XI,  8,  c. 
Flumes,  taxation  of.    See  Taxation,  IV,  8. 
Ditch   used    for    mining    purpose.      See 
Watercourses,  XII. 

c.  Prior  Appropriation,  Bights  on. 

347.  The  right  to  mine  and  the  right  to 
divert  water  stand  upon  au  equal  footing,  and 
when  they  conflict  they  must  be  decided  by 
the  fact  of  priority.  (Irwin  v.  Phillips,  5 
Cal.  140. ) 

Cited  8  Cal.  141 ;  22  Cal.  453. 

348.  The  miner  who  selects  a  piece  of 
ground  to  work  must  take  it  as  he  finds  It. 
subject  to  prior  rights  which  have  an  equal 
equity  on  account  of  an  equal  recognition 
from  the  sovereign  power.  (Irwin  v.  Phillips, 
5  Cal.  140.) 

Cited  5  Cal.  398;  6  Cal.  46. 

349.  As  between  ditch-owners  and  miners 
using  the  waters  of  a  stream  in  the  mineral 
regions  for  mining  purposes  the  law  does  not 
tolerate  any  injury  bv  one  to  the  prior  rights 
of  the  other.  (Hill  v.  Smith,  27  Cal.  475.) 
ated  67  Cal.  269. 

350.  In  controversies  in  the  mining  regions 
between  the  prior  and  subsequent  appropha- 
tors  of  water  the  question  to  be  determined 
is.  Has  the  jise  and  enjoyment  of  the  water, 
for  the  purposes  for  which  the  first  appropri- 
ator  claims  it,  been  impaired  bv  the  acts  of 
the  subsequent  claimant?  (Hill  v.  Smith,  27 
Cal.  475. ) 

Cited  6  Mont.  38. 

351.  Where  a  ditch  was  cut  by  the  grantors 
of  the  plaintiffs,  for  the  purpose  of  drainage 
simply,  and  not  with  the  bona  fide  intention 
of  appropriating  the  water  thus  diverted  to 
some  useful  object,  and  the  ditches  of  defend- 
ant were  built  for  the  express  purpose  of  tak- 
ing said  water,  and  did  do  so,  held,  that 
thereby  they  gained  a  priority  over  the  grant- 
ors of  plaintiffs,  and  all  persons  holding  under 
them.  (Maeris  v.  Bicknell,  7  Cal.  261.) 
Cited  21  Cal.  381 ;  32  Cal.  32,  33 ;  37  Cal.  312. 

352.  The  owner  of  a  mining  claim  compris- 
ing the  bed  of  a  cation  mav  erect  dams  across 
the  bed  of  the  caflon  for  the  purpose  of  ena- 
bling him  to  work  the  same,  even  if  thereby 
mining  claims  on  the  banks  of  the  cation  be- 
longing to  otiiers  are  flooded,  provided  the 
claim  m  the  bed  of  the  cafion  is  the  oldest 
location,  and  in  such  case  the  injury  sustained 


bv  the  owner  of  the  bank  daim  is  damnum 
absque  injuria.  (Stone  ▼.  Bumpus,  46  Gal. 
218.) 

353.  In  such  case  a  declaration  of  the  owner 
of  the  caflon  claim,  before  buildins  the  dam, 
that  he  will  put  in  a  dam  that  wiu  flood  the 
claim  on  the  oank  of  the  cafSon,  is  consistent 
with  the  utility  or  necessity  of  the  dam  in 
working  the  caflon.  (Stone  v.  Bumpua,  46 
Cal.  218.) 

354.  The  prior  appropriator  of  a  stream  of 
water  for  minine  purposes  has  a  right  to  have 
the  water  flow  down  above  the  point  of  hia 
appropriation  without  interruption  or  dimi- 
nution in  quantity.  (Phoenix  Water  Co.  v. 
Fletcher,  23  Cal.  481.) 

CHted  23  Cal.  492;  27  Cal.  483;  1  Mont.  568. 

355.  One  who  enters  upon  a  stream  of 
water  above  the  prior  appropriator  and  erects 
hydraulic  works  must  so  construct  them  aa 
not  to  impede  the  regularity  of  the  flow  of  the 
water,  if  its  irregular  flow  would  injure  the 
flrst  appropriator.  (Phoenix  Water  Co.  t. 
Fletcher,  23  Cal.  481.) 

356.  The  first  appropriator  of  water  for  min- 
ing purposes  is  entitled  to  have  the  water 
flow,  without  material  interruption,  in  its 
natural  channel.  (Bear  River  etc.  Co.  v. 
New  York  Min.  Co.,  8  Cal.  327.) 

Cited  8  Cal.  339;  10  Cal.  187;  23  Cal.  488;  69 
Cal.  359;  1  Mont.  568;  limited  11  Cal.  162. 

357.  The  first  appropriator  of  water  for 
mining  purposes  is  entitled  to  the  water  so  un- 
diminisned  in  quantity  as  to  leave  sufficient 
to  fill  his  canal  or  ditch,  as  it  existed  at  the 
time  of  subsequent  appropriations  of  the 
stream  above  him.  (Bear  River  etc.  Co.  v. 
New  York  Min.  Co.,  8  Cal.  327.) 

358.  A  prior  locator  of  a  mining  claim  on 
the  bank  of  a  steam  has  the  risht  to  the  use 
of  the  bed  of  the  stream  for  the  purpose  of 
fluming  or  working  his  claim ;  and  any  subse- 
quent erection,  dam,  or  embankment  which 
will  turn  the  water  back  upon  such  claim  or 
hinder  it  from  being  worked  with  flumes,  or 
other  necessary  means  or  appliances,  is  an 
encroachment  upon  the  rights  of  said  party, 
and  he  is  entitled  to  recover  the  damages 
consequent  on  such  obstruction.  (Sims  v. 
Smith,  7  Cal.  148.) 

859.  The  construction  of  a  reservoir  across 
the  bed  of  a  ravine,  for  the  purpose  of  collect- 
ing the  water  flowing  down  the  same,  to  be 
used  in  irrigating  a  garden  or  fruit-trees, 
gives  to  the  party  constructing  the  same  a 
vested  right  of  property  in  the  reservoir  and 
the  right  to  have  the  water  flow  into  the  same, 
of  which  he  cannot  be  diverted  by  persons 
subsequently  entering  for  mining  purposes; 
and  a  court  of  equity  will  enjoin  miners  thus 
entering  from  injuring  the  reservoir  or  divert- 
ing the  water  therefrom.  (Rupley  v.  Welch, 
23  Cal.  452. ) 

Priority  of  ditch  over  i)atent.  See  antSy 
181. 

Deterioration  of  water  before  it  reaches 
prior  appropriator.     See  post,  XI,  8,  e. 

d.  Changing  Use;  Extending  or  Enlarging 

Flume  or  Ditch. 

360.  The  mere  change  in  the  use  of  water 
from  one  mining  locality  to  another  does  not 
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forfeit  the  right.    (Maeris  T.  Bicknell,  7  Cal. 

261.) 

Cited  1  Mont.  543. 

361.  Where  the  defendants  had  constracted 
a  ditch  for  mining  purposes,  and  the  plain- 
tiffs had  subsequently  constructed  another, 
taking  its  water  from  the  same  stream,  and 
brought  suit  for  damages  sustained  by  reason 
of  an  enlargement  of  defendant's  ditcn,  made 
after  the  commencement  of  plaintiff's  ditch, 
causing  a  diversion  of  a  greater  quantity  of 
water,  and  praying  for  an  injunction,  held, 
that  defendants  are  not  limited  to  the  quan- 
tity of  water  turned  into  their  ditch  in  the 
first  instance,  unless  by  the  general  p!an,  size, 
and  ^rade  of  the  ditch  it  was  not  capable  of 
carrying  more  water  than  was  then  diverted. 
(White  v.  Todd's  Valley  Water  Co.,  8  Gal. 
443.) 

Cited  11  Cal.  153. 

362.  If,  by  reason  of  obstructions  in  the 
ditch,  or  irregularities  in  the  grade  at  the 
time,  it  was  not  capable  of  divertins  as  much 
water  as  its  general  size  would  indicate,  the 
defendants  would  have  a  reasonable  time  to 
adjust  the  grade  and  remove  such  obstruc- 
tions, and  then  fill  the  ditch  to  its  capacity. 
(White  V.  Todd's  Valley  Water  Co.,  8  Cal. 
443.) 

Cited  37  Cal.  314. 

363.  But  if  they  continued  to  divert  only  the 
original  quantity  of  water  Ions;  enough  to  in- 
dicate that  they  only  intendea  to  divert  that 
amount,  or  failed  for  an  unreasonable  length 
of  time  to  remove  the  obstructions  or  adjust 
the  grade,  they  would  be  limited  to  the 
amount  thus  diverted,  and  plaintifis  would 
be  entitled  to  the  residue.  (White  v.  Todd's 
Valley  Water  Co.,  8  Cal.  448.) 

364.  One  who  has  appropriated  the  water  of 
a  stream  by  means  of  a  ditch  for  the  purpose 
of  working  a  particular  mining  claim  may, 
after  he  has  worked  out  the  claim  and  aban- 
doned the  same,  extend  his  ditch  and  use  the 
water  at  other  points,  and  for  a  different  pur- 
pose, without  losing  his  priority  of  right  as 
against  one  who  afterwards  dug  a  ditch  from 
the  same  stream  and  appropriated  water  be- 
fore the  claim  was  worked  out.  (Davis  v. 
Gale,  32  Cal.  26.) 

365.  Where  defendants  owned  and  possessed 
a  hydraulic  claim  on  Dutch  ravine,  into 
which  their  flume  emptied,  and  plaintiff,  be- 
ing the  owner  of  a  claim  below,  dug  a  ditch, 
commencing  on  defendants'  claim,  but  below 
their  flume,  for  the  purpose  of  appropriating 
the  water  discharged  therefrom,  and  there- 
upon defendants  extended  their  flume  further 
down  on  their  own  claim,  but  so  as  to  prevent 
such  appropriation  by  plaintiff,  held,  that 
defendants  had  a  right  to  such  extension, 
though  there  might  be  a  question  as  to 
whether  it  served  any  useful  purpose  or  not, 
and  that  it  could  not  be  abated  oy  plaintiff 
as  a  nuisance.  (Correa  v.  Frietas,  42  Cal. 
339.) 

6.  Deterioration  of  Water ;  Injury  from  Break- 
ing of  Canal. 

366.  As  to  the  deterioration  in  the  quality 
of  the  water,  bv  reason  of  being  used  for  min- 
ing purposes,  before  it  reaches  the  ditch  of 


the  prior  locator,  it  must  be  deemed  damnum 
absque  injuria.    (Bear  Kiver  etc.  Co.  v.  New 
York  Min.  Co.,  8  Cal.  327.) 
Cited  23  Cal.  488. 

367.  Anv  other  rule  would  involve  an  abso- 
lute prohibition  of  the  use  of  all  the  water  of 
a  stream  above  any  ditch  supplied  by  it,  in 
order  to  preserve  the  quality  of  a  small  por- 
tion taken  therefrom.  (Bear  Biveretc.  Co. 
V.  New  York  Min.  Co.,  8  Cal.  327.) 

Injury  to  water  from  debris.  See  post, 
XI,  9. 

368.  Where  the  plaintiff  Bued  for  an  injury 
to  his  mining  claim,  by  the  breaking  of  de- 
fendant's canal,  which  was  constructed  prior 
to  the  location  of  plaintiff's  claim,  neither 
party  claiming  ownership  of  the  soil,  and  no 
negligence  in  fact  being  shown  other  than 
that  which  the  law  would  presume  from  the 
breaking  of  the  ditch,  held,  that  the  rights  of 
the  parties  were  acquired  at  the  dates  of  their 
respective  locations,  and  that  rule  of  "coming 
to  a  nuisance"  may  be  applied.  (Tenney  v. 
Miners'  Ditch  Co.,  7  Cal.  336.) 

369.  There  is  no  doubt  that  the  ditch- 
owners  would  be  responsible  for  wanton  in- 
iury  or  gross  negligence,  but  they  are  not 
liable  for  a  mere  accidental  injury  where  no 
negligence  is  shown  to  a  miner  locating  along 
the  line  subsequent  to  the  construction  of  the 
ditch.  (Tenney  v.  Miners'  Ditch  Co.,  7  Cal. 
336.) 

Cited  6  Dak.  23. 

f.  Enjoining  Diversion  or  Use. 

370.  Where  the  plaintiffs,  who  were  miners, 
did  not  seek  to  enter  or  occupy,  for  mining 
purposes,  the  lands  of  the  defendant,  devoted 
to  agriculture,  but  sought  to  restrain  him 
from  flowine  water  thereon  for  the  purpose  of 
irrigation,  by  which  their  adjacent  mining 
claims  were  injured,  the  plaintiffs  cannot 
claim  any  authority,  rights,  or  privileges  in 
the  premises  under  the  act  of  April  26, 1865 
(Stats.  1855,  p.  145).  (Gibson  v.  Puchta,  33 
Cal.  311.) 

371.  In  such  a  case  the  plaintiffs'  rights 
dex>end  upon  the  principles  and  rules  of  the 
common  law,  anpncable  to  adjoining  land- 
owners, where  tne  one  complains  that  he  has 
sustained  an  injury  by  the  acts  of  the  other, 
done  on  his  own  land.  In  irrigating  his  land 
the  defendant  is  subject  to  the  maxim.  Sic 
utere  tuo  ut  alienum  non  Isedas.  (Gibson  v. 
Puchta,  33  Cal.  311.) 

372.  In  such  a  case  the  defendant  has  the 
clear  right  to  irrigate,  as  well  as  to  cultivate 
and  plant,  his  land,  and  an  action  cannot  be 
maintained  against  him  for  a  reasonable  exer- 
cise of  his  right,  although  the  plaintiffs  may 
suffer  annoyance  or  injury  thereby.  He  would 
be  responsible  to  plaintiffs  only  for  injuries 
caused  by  negligence  or  unskillfulness,  or 
those  willfully  inflicted  in  the  exercise  of  said 
right.    (Gibson  v.  Puchta,  33  Cal.  311.) 

373.  A  complaint  alleging  that  plaintiffs 
had,  for  a  lon^  time,  conveyed  water  from  a 
stream  for  mining  purposes,  by  means  of  a 
ditch,  and  had  thus  acquired  a  prior  right  to 
the  enjoyment  and  use  of  the  water,  and 
were  in    the   peaceable  possession  thereof. 
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when  defendants  wrongfully  diverted  the 
flame,  and  deprived  plaintifiis  thereof,  and 
were  continuing  so  to  do,  is  sufficient  to 
maintain  a  prayer  for  an  injunction.  (Tuol- 
unme  Water  Co.  v.  Chapman,  8  Cai.  392. } 
Cited  22  Cal.  491 ;  87  Cal.  507;  3  Mont.  224. 

374.  The  allegation  in  the  complaint,  that 
defendants  wrongfully  claim  some  pretended 
and  fictitious  right  to  the  use  of  the  water, 
does  not  prejudice  the  right  of  the  plaintiffs 
to  the  injunction.  (Tuolumne  Water  Co.  v. 
Chapman,  8  Cal.  392.) 

376.  Where  the  complaint  alleged  that  the 
defendants  had  dug  a  mining  ditch  above  one 
previously  constructed  by  defendants,  and 
had  thereby  diverted  the  water  of  the  stream 
from  plaintiffs'  ditch,  but  did  not  add  that 
the  injury  was  continuing,  or  threatened  to 
be  continued,  or  likely  to  be  continued,  held, 
that  it  was  sufficient  for  the  recovery  of  dam- 
ages, but  not  to  sustain  an  injunction. 
(Coker  v.  Simpson,  7  Cal.  340.) 
Cited  87  Cal.  607. 

376.  A  decree  enjoining  the  owners  of  a 
mining  claim,  situated  on  a  creek  below  a 
dam  at  the  head  of  a  ditch,  from  diverting 
any  water  from  or  in  any  manner  interfering 
with  the  waters  of  the  creek  that  rise  above 
the  dam,  does  not  prevent  the  owners  of  the 
mining  claim  from  using  the  waters  of  the 
creek  which  may  flow  down  the  same  after 
the  ditch  is  supplied.  (American  Co.  v. 
Bradford,  27  Cal.  360.) 

Diversion,  enjoining.    See  ante,  369. 

g.  Abandonment  of  Water  Right. 

377.  Ditch  company,  who  avail  themselves 
of  dry  ravine  to  conduct  their  water  a  portion 
of  the  distance  to  their  dam  where  they  use 
it,  do  not  abandon  the  water  thus  carried  by 
them,  and  are  entitled  to  the  same  enjoyment 
of  it  as  if  conducted  through  an  artificial 
ditch.  (Hoffman  v.  Stone,  7  Cal.  46.) 
Cited  7  Cal.  325;  11  Cal.  150;  37  Cal.  315;  88 

Cal.  94;  19  Nev.  362. 

378.  If  miners  engaged  in  washing  their 
mining  claims  with  water  abandon  the  water 
and  tailings  which  pass  from  their  mining 
grounds,  any  other  persons  have  a  right  to 
take  and  appropriate  the  same  to  their  own 
use,  and  their  right  to  the  water  and  tailings 
is  contingent  on  the  fact  of  continual  aban- 
donment ;  but  it  does  not  become  obligatory 
on  the  persons  abandoning  to  continue  to  do 
so,  even  though  other  persons,  encouraged  by 
the  circumstance  of  abandonment  for  a  time, 
have  incurred  the  expense  of  constructing 
flumes  to  use  the  water  and  tailings  aban- 
doned.    (Dougherty  v.  Creary,  30  Cal.  290.) 

Effect  of  change  of  use  as.  See  ante,  XI, 
8,  d. 

9,  TailingB  and  Slickena. 

379.  The  pay  dirt  and  tailings  of  a  miner, 
which  are  the  productions  of  his  labor,  are 
his  property.    (Jones  v.  Jackson,  9  Cal.  237.) 

380.  If  a  miner  allows  his  tailings  to  min- 
gle with  those  of  other  miners  this  would  not 
give  a  stranger  a  rieht  to  the  mixed  mass. 
(Jones  V.  Jackson,  9  Cal.  237.) 

381.  Where  tailings  are   allowed    to   flow 


upon  the  ground  of  another  he  is  entitled 
to  them.     (Jones  v.  Jackson,  9  Cal.  237.) 

382.  To  suffer  the  tailings  to  flow  where 
they  list,  without  obstructions  to  confine 
them  within  the  proper  limit,  is  oonclnave 
evidence  of  abandonment,  unleas  there  is 
some  peculiarity  in  the  locality  constituting 
an  exception  to  this  rule.  If  no  artificial  oN 
struction  is  required  to  confine  them  within 
the  proper  limits,  then  none  is  necessary. 
(Jones  V.  Jackson,  9  Cal.  237.) 

Tailings  passing  from  claim,  abandonment 
of.    See  ante,  XI,  8,  g. 

383.  When  a  place  of  deposit  for  tailings  is 
necessary  for  the  working  of  a  mine  there 
can  be  no  doubt  of  the  miner's  right  to  ap- 
propriate such  ground  as  may  be  necessary 
for  this  purpose,  provided  he  does  not  inter- 
fere with  pre-existing  rights.  His  intention 
to  appropriate  such  ground  must  be  clearly 
manifested  by  outward  acts.  Mere  posting 
notices  is  not  sufficient.  He  mtlst  claim  the 
place  of  deposit  as  such  or  as  a  mining  claim. 
(Jones  V.  Jackson,  9  Cal.  237.) 

Cited  80  Cal.  368. 

384.  A  party  mining  upon  a  ravine  which 
runs  into  another  ravine  is  not  clothed,  by 
virtue  of  his  ri^ht  to  use  the  ravine  upon 
which  he  i6  mining  as  an  outlet  for  his  tail- 
ings, with  the  general  right  to  break  in,  at 
any  point  he  may  select,  upon  the  tail  race  of 
another  construction  unon  the  other  ravine. 
(Gregory  v.  Harris,  43  Cal.  39.) 

Location  of  land  taken  by  another  to  de- 
posit tailings.    See  ante,  82. 

385.  Plaintiffs  are  owners  of  minins  claima 
located  in  the  bed  of  a  creek,  and  de^ndant^ 
own  claims  situated  on  a  hill  in  the  vicinity. 
The  refuse  matter  washed  from  defendants' 
claims  is  deposited  on  plaintiffs'  claims  to 
such  an  extent  as  to  render  the  working  of 
tham  impracticable.  Plaintiffs'  claims  were 
first  located,  and  are  valuable  only  for  the 
gold  they  contain.  Held,  that  plaintiffs  are 
entitled  to  damaees  for  the  injuries  done  their 
claims  by  such  deposit,  and  to  an  injunction 
against  the  same  m  future ;  that  the  enjoy- 
ment of  their  claims  lies  in  the  use  necessary 
to  obtain  the  gold,  and  that  to  interrupt  this 
use  is  to  take  away  the  opportunity  to  enjoy, 
and  defeat  the  object  for  which  they  were 
located  and  taken  possession  of.  (Logan  v. 
Driscoll,  19Cal.623.) 

Cited  66  Cal.  162. 

386.  The  rule,  Qui  prior  est  in  tempore 
potior  est  in  jure,  applies  in  such  cases. 
(Logan  V.  Driscoll,  1'9  Cal.  623.) 

387.  The  position  that,  so  lon^  as  the  use 
made  by  defendants  of  their  claims  is  not  in 
itself  unlawful,  plaintiffs  cannot  complain  of 
its  effect  upon  them,  is  untenable,  because  no 
use  is  lawful  which  precludes  plaintiffs  from 
the  enjoyment  of  tneir  rights.  (Logan  v. 
Driscoll,  19  Cal.  623.) 

388.  Plaintiffs  owned  certain  mining  claims 
in  the  bed  of  a  stream.  Defendants  owned 
claims  in  the  same  stream  above  the  claims 
of  plaintiffs,  defendants'  claims  being  located 
first.  Defendants  constructed  a  flume,  nin- 
ning  from  their  own  claims  to  and  up<»n 
plaintiffs'  claims,  and  through  this  flume  tail- 
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iiig0  were  depoeited  on  plaintiffs'  claims. 
The  flume  was  constructed  to  work  defend- 
ants' claims,  was  proper  and  necessary,  and 
the  deposit  of  tailings  was  occasioned  by  the 
ordinary  working  of  the  claims.  The  court 
instructed  that  a  person  first  locating  a  claim 
in  the  bed  of  a  stream  in  entitled  to  the  chan- 
nel below  as  an  outlet,  and  that  when  such 
outlet,  from  the  usual  mining  operations 
above,  becomes  obstructed,  he  may  open  the 
same;  and,  if  he  can  do  so  by  no  other 
means,  may  construct  a  flume  down  the 
channel  as  far  as  necessary,  and  as  far  as  it 
can  be  constructed  without  considerable  dam- 
age to  claims  subsequently  located.  Held, 
that  the  instruction  was  wrong;  that  the 
defendants  were  not  entitled,  as  matter  of 
strict  le^al  right,  to  an  easement  upon  plain- 
tiffs' claims  for  the  purposes  mentioned ;  that 
the  doctrine  that,  under  certain  circum- 
stances, one  person  may  have  a  right  of  way 
by  necessity  over  the  land  of  another,  does 
not  apply  to  Chis  case ;  and  further,  that  this 
court  does  not  recognize  the  doctrine  that 
one  i>erson  can  go  on  the  land  of  another 
and  erect  thereon  buildings  or  other  struc- 
tures; and  that  mining  claims  stand  on  the 
same  footing  in  this  respect  as  other  prop- 
erty; that  if  the  acts  of  defendants  were 
authorised  by  any  local  custom  or  regulation, 
its  existence  should  have  been  averred  and 
proved.    (Esmond  v.  Chew,  15  Cal.  137.) 

389.  If  a  tract  of  land  in  the  mineral  region, 
bordering  on  a  natural  stream,  is  inclosed 
and  appropriated  for  garden  or  orchard  pur- 
Xmses,  and  the  waters  of  the  stream  are  after- 
wards appropriated  for  mining  purposes  at 
a  point  ahove  the  inclosed  land,  the  water 
thus  appropriated  must  be  so  used  as  not 
to  materially  injure  the  fruit-trees  or  garden. 
(Wixon  V.  Bear  River  etc.  Co.,  24  Cal.  367.) 

390.  One  who  appropriates  for  mining  pur- 
poses the  waters  of  a  ravine  or  stream  upon 
the  public  lands  in  the  mineral  region  must 
take  and  use  the  same  in  such  manner  as  not 
to  injure  or  destroy  orchards  or  gardens  bor- 
dering on  the  stream  which  have  been  in- 
closed and  planted  before  the  water  was  ap- 
propriated. (Wixon  V.  Bear  River  etc.  Co., 
24  (Jal.  367.) 

391.  Where  it  appeared  that  plaintiff  had 
an  inclosed  garden  and  fruit  orchard,  together 
with  his  residence  and  outbuildings,  also  a 
dam  situated  a  short  distance  above  the  in- 
closure,  and  across  a  ravine  extending  from 
above  through  his  inclosure,  with  a  small 
ditch  leading  therefrom  to  his  garden  and 
house,  whereby  he  collected  and  conveyed, 
for  culinary  use  and  for  irrigation,  pure 
water,  claimed  hy  plaintiff  to  be  from  a 
natural  spring,  arising  in  or  near  the  bed  of 
said  ravine,  above  said  dam — all  of  which 
were  being  used  and  enjoyed  by  plaintiff,  for 
their  several  appropriate  uses,  and  so  contin- 
uously had  been  for  over  five  years,  and  when 
defendants  (having  mining  claims  situated 
on  the  hillside  above  plaintiff's  premises),  by 
means  of  foreign  water  procured  from  ditches, 
washed  the  debris  of  tneir  mine  down  into 
said  ravine,  at  a  point  above  said  dam,  and 
thereby  filled  up  and  rendered  useless  to 
plaintiff  said  dam  and  ditch,  and  by  flooding 
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with  water  and  mud  materially  injured  plain- 
tiff's garden,  fruit-trees,  and  builciings,  which 
injury,  however,  was  not  done  maliciously  or 
unnecessarily,  but  in  the  reasonable  conduct 
of  their  said  mining;  and  where  said  mining 
by  defendants,  and  their  right  to  mine  in  said 
claims  and  vicinity,  dated  back  onlv  three 
years ;  and  where  the  premises  of  both  plain- 
tiff and  defendants  were  part  of  the  public 
lands  of  the  United  States,  held,  that  the 
court  below  erred  in  rendering  judgment  for 
defendants,  in  an  action  by  plaintiff  against 
them  to  recover  said  damage,  and  to  enjoin, 
as  working  an  irreparable  injury  to  plaintiff, 
the  continuance  of  said  injurious  acts.  (Le- 
varoni  v.  Miller,  34  Cal.  231.) 

392.  In  such  case  the  right  of  the  defend- 
ants to  mine  in,  and  to  use  therefor  the 
ravine,  above  the  plaintiff's  premises,  must 
be  exercised  in  such  manner  as  not  to  damage 
the  prior  ri^ht  of  the  plaintiff  to  inhabit  and 
cultivate  his  premises,  and  to  the  use  of  his 
dam,  as  appurtenant  thereto.  (Levaroni  v. 
Millet,  34  Cal.  231.) 

393.  The  defendant,  in  working  a  coal  mine, 
caused  the  deposit  of  coal-dust,  ashes,  sand, 
and  other  debris  in  a  natural  stream  of  water. 
The  debris  was  carried  down  by  the  water, 
and  deposited  upon  the  plaintiff's  land. 
Held,  that  the  defendant  was  liable  for  the 
damage  thus  caused;  and  this,  although 
the  stream  in  its  natural  course  inundated 
the  plaintiff's  land.  ( Robinson  v.  Black  Dia- 
mond C.  Co.,  07  Cal.  412.) 

Cited  66  Cal.  163. 

394.  Where  a  ditch  has  been  excavated  from 
the  bed  of  a  stream,  and  its  water  has  been 
diverted  through  the  same  for  mining  pur- 
poses, a  miner  has  no  right  to  work  a  claim 
located  above  its  head  after  the  ditch  is  du(|, 
in  such  manner  as  to  mingle  mud  and  sedi- 
ment with  the  water,  aDd  injure  its  value  to 
the  ditch-owner  for  mining  purposes,  or  to 
fill  up  the  ditch  and  reservoirs  with  the  same 
so  as  to  lessen  their  capacity  and  increase  the 
expense  of  cleaning  them  out.  (Hill  v.  Smith, 
27  Cal.  475.) 

Cited  67  Cal.  269;  69  Cal.  369;  1  Mont.  567. 

395.  The  fact  that  a  miner,  working  a  claim 
above  the  head  of  a  ditch,  conducts  his  min- 
ing operations  in  such  a  manner  as  to  cause 
the  least  possible  injury  to  the  ditch  and 
water  flowing  in  .the  same,  does  not  excuse 
his  responsibility  for  injuries  caused  by  work- 
ing the  same.  It  matters  not  how  cautiously 
or  carefully  the  miner  works,  for,  if  the, ditch- 
owner  is  in  fact  injured,  the  miner  is  none  the 
less  liable.     (Hill  v.  Smith,  27  Cal.  475.) 

396.  The  defendant  was  a  ditch  and  mining 
corporation,  owning  water  ditches  and  mines, 
and  working  its  own  mines  by  the  hydraulic 
process.  The  effect  of  its  work  was  to  dis- 
charge into  the  American  river,  a  non-navi- 
gable stream,  large  quantities  of  gravel,  sand, 
and  other  refuse  material.  Other  mines  than 
those  of  the  defendant  were  worked  by  the 
h}rdraulic  process,  and  the  debris  from  these 
mines  was  also  deposited  in  the  American 
river.  All  of  this  refuse  material  was  carried 
down  the  stream  by  the  force  of  the  current, 
and  deposited  in  the  Sacramento  river,  a 
navigable  stream,  of  which  the   American 
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river  is  a  tributary.  The  result  was  to  fill 
the  channel  of  the  Sacramento  riyer  so  as  to 
materially  impede  navigation,  and  to  cause 
overflows  and  a  deposit  of  debris  upon  the 
adjacent  lands.  Held,  (1)  that  these  acts  of 
the  defendant  constituted  a  pubhc  nuisance, 
which  may  be  enjoined  in  an  action  insti- 
tuted by  the  attorney  general  in  the  name  of 
the  x>eople  of  this  state;  (2)  That  the  action 
could  be  maintained  against  the  defendant, 
without  joining  the  other  persons  who  con- 
tributed to  the  injury.  (People  v.  Gold  Bun 
Ditch  &  Min.  Co.,  66  Cal.  138.) 
Cited  87  Cal.  432,  433;  91  Cal.  220. 

397.  Where  a  large  number  of  x>ef8ons  are 
minins  on  a  small  stream,  and  each  deterio- 
rates the  water  a  little,  so  that  the  combined 
acts  of  all  render  the  water  unfit  for  use,  each 
cannot  successfully  defend  an  action  on  the 
ground  that  his  act  alone  did  not  materially 
affect  the  water.    (Hill  v.  Smith,  82  Cal.  166.) 

398.  Plaintiff  had  a  flour-mill  ran  by  water 
conveyed  through  a  ditch  and  flume  made  by 
him,  the  water  being  turned  into  the  ditch  by 
a  dam  erected  by  him  across  a  creek.  De- 
fendants and  others  had  mining  claims  on  the 
creek  above  the  mill  and  dam,  and  the  tail- 
ings, slum,  gravel,  etc.,  flowing  from  these 
claims  through  defendants'  tailraoe  into  the 
creek,  covered  up  the  dam  and  partially  filled 
up  the  creek  ana  ditch  of  plaintiff.  Plaintiff 
then  built  another  dam  lower  down,  so  as  to 
turn  the  water  of  the  creek  into  his  ditch  at  a 
point  where  it  was  not  filled  up  with  slum, 
etc.  Defendants  cut  away  and  destroyed  por- 
tions of  this  latter  dam,  and  threaten  to  do  so 
as  often  as  plaintiff  rebuilds.  He  sues  for 
damages  and  perpetual  injunction.  On  the 
trial,  plaintiff,  naving  shown  that  his  ditch 
was  partially  filled  up  by  said  slum,  etc., 
asked  a  witness :  ''What  effect  did  the  run- 
ning of  slum,  etc.,  by  defendants  and  other 
miners  above  have  upon  plaintiff's  race." 
Defendants'  objection,  on  the  ground  that 
they  were  not  responsible  for  the  acts  of  other 
miners  was  overruled.  Held,  that  the  question 
was  i)roper;  that  it  might  be  impossible  for 
the  witness  to  assign  any  specific  effect  to  the 
individual  acts  of  those  contributing,  by  the 
obstructions  complained  of,  to  the  eeneral 
damage  done  plaintiff's  race;  but  that  on 
cross-examination  all  the  facts  could  be 
elicited,  and  proper  instructions  would  pro- 
tect defendants  from  any  responsibility,  ex- 
cept what  they  had  incurrea  by  their  own 
acts.    (Bell  v.  Shultz,  18  Cal.  449.) 

Drainage  act  is  unconstitutional.  See  Con- 
stitutional Law,  242,  et  seq. 

Debris,  right  to  dump  into  navigable  stream 
cannot  be  acquired  by  prescription.  See 
Watercourses^  18. 

Pleadings  m  action  for  dumping  debris. 
See  ante,  273. 

Venue  of  action  to  restrain  dumping 
debris.    See  Venue,  I,  3,  f. 

Joint  jud^ent  for  dumping  mining  debris. 
See  Injunctions,  335. 

XII.  ConTeyance,  Gift  or  Mortgage  of. 
/.  How  Transferred, 

399.  Occupant  may  part  with  his  interest 
by  selling  it,  or  giving  it  to  another,  or  by 


any  other  mode  autboriied  by  law,  or  he  may 
abandon  it.  (Richardson  v.  McNoltj,  24  CaL 
339.) 

400.  The  owner  of  a  mining  claim  may  give 
away  the  same  by  a  written  bill  of  sale,  and 
such  bill  of  sale  is  not  to  be  rejected  as  evi- 
dence because  it  was  a  gift.  (Meyers  v« 
Farquharson,  46  Cal.  190.) 

401.  A  mere  wish  or  desire  of  the  oocupant 
when  he  leaves  the  possession  that  another 
may  next  occupy,  without  being  communi- 
cated to  that  other  person,  and  assented  to 
by  him,  and  accompanied  by  a  transfer  of 
possession,  does  not  amount  to  a  gift.  (Rich- 
ardson V.  McNulty,  24  Cal.  339.) 

402.  Mining  claims  may  be  conveyed  by 
bills  of  sale  or  instruments  in  writing,  not 
under  seal ;  and  such  conveyances  have  the 
same  force  and  effect  as  prima  facie  evidence 
of  sale  as  if  made  by  deed  under  seal.  (St. 
John  V.  Kidd,  26  Cal.  263.) 

403.  A  bill  of  sale,  not  under  seal,  is  insuf- 
ficient to  convey  a  mining  claim.  (McCarroii 
v.  O'Connell,  7  Cal.  152.) 

404.  Instruments  conveying  mining  claims 
need  not  be  under  seal.  (Draper  v.  I^uglass, 
23  Cal.  347.) 

405.  It  is  no  objection  to  a  bill  of  sale  that 
it  is  not  under  seal,  whatever  may  be  the 
effect  of  it  as  evidence.  (Jackson  v.  Feather 
River  Water  Co.,  14  Cal.  18.) 

406.  Upon  questions  as  to  the  occupancy  of 
public  mineral  land,  it  seems  that  a  transfer 
of  the  occupant's  right  of  possession  may 
as  well  be  by  simple  agreement  as  by  deed, 
the  vendee  taking  possession.  (Jackson  v. 
Feather  River  Water  Co.,  14  Cal.  18.) 
Cited  23  Cal.  179,  222,  576;  doubted  SO  Cal. 

363. 

407.  A  written  conversance  is  not  necessaiy 
to  the  transfer  of  a  mining  claim.  (Table 
Mountain  Tunnel  Co.  v.  Stranahan,  20  Cal. 
198.) 

Cited  23  Cal.  178,  222,  576;  30  Cal.  363;  73 
Cal.  544;  11  Col.  389;  qualified  25  Cal.  24; 
disapproved  30  Cal.  481 ;  35  Cal.  652 ;  denied 
33  Cal.  381. 

408.  It  is  not  necessary  to  prove  the  transfer 
of  title  of  a  mining  claim  by  a  written  con- 
veyance, but  a  parol  transfer  with  delivery  of 
possession  is  sufficient.  ( Antoine  Co.  v.  Ridge 
Co.,  23  Cal.  219;  Gatewood  v.  McLaughlin,  23 
Cal.  178,  cited  23  Cal.  576, 30  Cal.  363, 4  Mont. 
558,  denied  33  Cal.  381.) 

409.  The  right  to  mining  ground  acquired 
by  appropriation  rests  upon  possession  only; 
and  rights  of  this  character  not  amounting 
to  an  interest  in  the  land  are  not  within  the 
statute  of  frauds,  and  no  conveyance  other 
than  a  transfer  of  possession  is  necessary  to 
pass  them.  (Table  Mountain  Tunnel  Co.  v. 
Stranahan,  20  Cal.  198.) 

Cited  4  Mont.  558,  559. 

410.  A  writing  is  not  necessary  to  vest  or 
divest  title  on  taking  up  a  minins  claim. 
The  right  of  the  miner  comes  from  Uie  men 
appropriation  of  the  claim  made  in  accord- 
ance with  the  mining  rules  and  customs  of 
the  vicinage.  The  title  is  in  the  government, 
and  the  right  to  mine  is  by  its  permission  to 
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the  appropriator.   (Gore  t.  MeBmver,  18  Gal. 
682.) 

411.  A  bona  fide  parol  sale  of  a  mining 
claim  J  accompanied  by  a  delivery  of  posses- 
sion, 18  valid  as  against  a  subsequent  sale  of 
the  same  grantor,  made  by  deed  in  writing 
duly  acknowledged.  (Patterson  v.  Keystone 
Min.  Go.,  23  Gal.  675.) 

Gited  4  Mont.  658 ;  denied  33  Gal.  381. 

412.  The  possession  of  one  claiming  under 
a  parol  sale  or  unrecorded  bill  of  sale,  in  or- 
der to  impart  notice  to  a  subsequent  pur- 
chaser, need  not  be  evidenced  by  an  actual 
inclosure  or  any  thins  equivalent  thereto. 
The  case  of  Atwood  v.  Fricot,  17  Gal.  37,  and 
English  V.  Johnson,  17  Gal.  107,  as  to  posses- 
sion of  mining  claims,  affirmed.  (Patterson 
V,  Keystone  Min.  Go.,  23  Gal.  575.) 

418.  Where  the  owners  of  a  minine  claim, 
previously  located  by  themselves  and  others, 
became  incorporated,  and  placed  the  corpora- 
tion thus  formed  in  possession  of  the  claim  as 
their  successor  in  interest,  with  the  evident 
intention  that  whatever  rights  the  unincor- 
porated individuals  had  should  xmiss  to  the 
corporation,  held,  that  the  title  to  the  claim 
passed  to  the  corporation  as  effectually  as  it 
would  if  the  transfer  had  been  accomoanied 
b}[  a  convevance  in  writing.  (Table  Moun- 
tain Tunnel  Go.  v.  Stranahan,  20  Gal.  198.) 

414.  Where,  by  the  usages  and  customs  ex- 
isting in  the  territory  of  Utah  (now  state  of 
Nevada),  interest  in  mining  claims  situated 
therein,  which  had  been  acquired  by  loca- 
tion, in  accordance  with  the  local  customs 
and  usages  which  then  and  there  prevailed, 
could  be  sold  and  conveyed  by  delivery  of 
possession  without  deed  or  other  instrument 
in  writing;  and  where  the  ancestor,  from 
whom  the  plaintiff  took  bv  descent  certain 
undivided  interests  in  such  a  mine,  in  his 
lifetime,  in  common  with  the  other  owners, 
so  sold  and  conveyed  said  interests  to  a  cor- 
poration formed  under  the  laws  of  the  state 
of  Galifornia,  by  an  association  consisting  of 
said  ancestor  and  the  other  owners  of  said 
mine,  which  sale  was  in  trust  for  the  mem- 
bers of  said  association  and  their  legal  repre- 
sentatives, which  conveyance  was  duly  ac- 
cepted by  said  corporation,  held,  that 
thereby  said  corporation  acquired  the  title 
of  said  ancestor  to  said  mine,  and  that  said 
trust  was  enforceable  by  plaintiffs  against 
said  corporation.  (Blodgett  v.  Potosi  G.  &  S. 
Min.  Go.,  34  Gal.  227.) 

415.  A  verbal  sale  of  a  mining  claim,  even 
if  accompanied  with  a  delivery  of  possession, 
does  not  pass  the  legal  title.  (Goller  v.  Fett, 
30  Gal.  481.) 

Gited  33  Gal.  321 ;  35  Gal.  652;  73  Gal.  544. 

416.  The  interest  of  G.  W.  H.  in  minins 
ground  (it  being  conceded  that  it  is  real 
estate)  could  only  pass  to  H.  bv  deed  or  last 
will  and  testament ;  where,  in  the  absence  of 
both,  G.  W.  H.,  being  seised  of  the  property, 
died  intestate,  the  property  descended  to  J. 
W.  H.,  his  father.  (Hardenbergh  v.  Bacon, 
33  Gal.  356.) 

Gited  4  Mont.  658,  559. 

417.  The  rule  allowing  mining  claims  to  be 
transferred  by  a  verbal  sale  and  delivery  of 
possession  only  applies  to  cases  where  the 


grantor  is  in  actual  possession  and  can  de- 
liver possession  to  the  grantee ;  and  does  not 
extend  to  cases  where  at  the  time  of  the 
sale  the  claim  is  in  the  adverse  possession  of 
third  parties.  In  such  cases  there  must  be  a 
written  conveyance  to  pass  the  title.  (Gop- 
per  Hill  Min.  Go.  v.  Spencer  (No.  2),  25  Qad. 

Gited  30  Gal.  363. 

418.  Under  section  1091  of  the  Givil  Gode  a 
transfer  of  a  mining  claim  must  be  in  writ- 
ing.    (Garthe  v.  Hart,  73  Gal.  541.) 

419.  The  question  discussed  whether  a  ver- 
bal sale  of  a  mining  claim  will  pass  the  title, 
or  whether,  since  the  passage  of  the  act  of 
the  13th  of  April,  1860,  such  sale  must  be  in 
writing.  (Patterson  v.  Keystone  Min.  Go., 
30  Gal.  360. ) 

Gited  30  Gal.  481 ;  33  Gal.  321 ;  35  Gal.  652;  73 
Gal.  544. 

420.  The  act  of  April  13,  1860,  relative  to 
the  conveyance  of  mining  claims,  applied  to 
gold  claims  only  until  the  amendment  of  1863, 
striking  out  the  second  section,  after  which  it 
applied  to  all  mining  claims.  (Patterson  v. 
Keystone  Min.  Go.,  30  Gal.  360.) 

421.  Since  the  passage  of  the  act  of  April 
13, 1860,  entitled  '*  An  act  to  provide  for  the 
conveyance  of  mining  claims,"  a  deed  duly 
acknowledged,  or  bill  of  sale  accompanied  by 
delivery  of  possession,  is  necessary  to  pass  the 
title  of  a  mining  claim  to  a  purchaser.  Prior 
to  said  act  a  verbal  sale,  accompanied  by  a 
delivery  of  possession,  was  sufficient.  (King 
V.  Bandlett,  33  Gal.  318.) 

422.  The  provision  contained  in  the  first 
section  of  the  act  of  April  13,  1860  (Stats. 
1860,  p.  175),  that  "conveyances  of  mining 
claims  may  be  evidenced  by  bills  of  sale  or 
instruments  in  writing  under  seal,*'  is  man- 
datory, and  it  was  intended  that  the  method 
of  conveying  such  property  therein  prescribed 
should  exclude  transfers  by  verbal  sale,  even 
though  accompanied  by  a  delivery  of  posses- 
sion. (Felger  v.  Goward,  35  Gal.  650.) 
Cited  73  Gal.  544. 

423.  G.  agreed  in  writing  to  convey  to  F.  an 
undivided  interest  in  a  mining  claim,  upon 
the  fulfillment  of  certain  specified  conditions, 
to  be  thereafter  performea  by  F.,  and  let  F. 
into  possession.  Thereafter,  on  the  failure  of 
G.  to  convey  as  stipulated,  F..  who  was  at  the 
time  out  of  possession,  brought  ejectment  to 
recover  the  same,  the  complaint  being  in  the 
usual  form.  Held,  that  ejectment  would  not 
lie,  but  that  the  appropriate  remedy  of  F. 
was  by  action  for  specific  performance,  and, 
as  incidental  thereto,  a  delivery  of  the  posses- 
sion. (Felger  v.  Goward,  35  (Jal.  650.) 
Cited  5  Utah,  213. 

424.  If  a  mining  claim  has  a  known  descrip- 
tive name  it  may  be  (described  in  a  deed  by 
givine  such  name,  and  parol  evidence  is  ad.- 
missible  to  explain  and  locate  it.  (Garter  v* 
Bacigalupi,  83  Cal.  187.) 

425.  No  precise  form  of  words  is  necessary 
to  work  conveyance  in  a  bill  of  sale  for  a  min- 
ing claim.  If  it  be  clear  from  the  language 
of  the  instrument  that  the  maker  intended  to 
pass  thereby  the  title  to  the  property  the  law 
will,  if  possible,  so  construe  the  words  used 
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as  to  effectuate   that   intent.     (Meyers   v* 
Farquharson,  46  Cal.  190.) 

Agreement  to  convey  intereat  in  mine, 
necessity  of  writing.  See  Statute  of  Frauds, 
1, 10,  c. 

Water  right  may  be  assigned  index>endent 
of  mill.     See  Assignment  of    Contract,  15. 

Bill  of  sale,  admissibility  witliout  proving 
execution  by  all  grantors.  See  Evidence, 
141. 

2.  Title  and  Rights  of  ¥endee:  Estoppel  of  Vett- 

dor. 

426.  The  purchaser  of  a  mining  claim  can 
only  acquire,  by  such  purchase,  such  right  or 
title  as  his  vendor  had  at  the  time  of  sale. 
(Waring  v.  Crow,  11  Cal.  366.) 

427.  A  bill  of  sale  for  a  mining  claim,  not 
under  seal,  and  without  warranty,  which  only 
purports  to  convey  to  the  vendee  the  right, 
title,  and  interest  of  the  vendor,  will  not  pass 
the  title,  although  the  vendor  is  in  possession 
at  the  time,  if  such  possession  is  without  title. 
Such  a  bill  only  passes  an  equity,  which  is 
subject  to  the  legal  title  or  any  superior 
equity.    (Clark  v.  McElvy,  11  Cal.  154.) 

428.  In  such  a  case  the  purchaser  takes  the 
rifi^  of  any  infirmities  or  defects  of  title  which 
may  exist.  The  doctrine  of  caveat  emptor 
applies  to  all  such  cases.  (Clark  v.  McElvy, 
11  Cal.  154.) 

429.  Parties  taking  x>osse88ion  of  a  quartz 
lead  under  an  agreement  made  with  another 
party  cannot  retain  possession  and  refuse 
compliance  with  their  agreement  made  in 
consideration  of  such  possession  and  right  to 
the  lead.    (Hitchins  v.  Nougues,  11  Cal.  28.) 

430.  Where  two  several  mining  companies 
agree  upon  boundary  line  between  the  claims 
of  the  two  companies,  and,  subsequently, 
other  parties  purchase  the  several  interests 
of  the  two  companies,  with  a  knowledge  of 
the  boundary  line  so  fixed,  both  parties  are 
concluded  by  it,  and  are  estopped  from  deny- 
ing the  line.     (McGee  v.  Stone,  9  Cal.  600.) 

431.  The  fact  that  such  line  was  fixed  by  a 
mistake  as  to  the  true  boundaries  and  cor- 
ners makes  no  difference,  as  the  subsequent 
purchasers  purchased  with  a  view  to  this  line. 
(McGee  v.  Stone,  9  Cal.  600.) 

432.  Grant  of  undivided  interest  expressly 
conditioned  that  no  rights  are  conveyed  ex- 
cept a  mining  right  upon  the  premises  vests 
in  the  vendee  only  the  right  of  taking  from 
the  land  any  minerals  or  ores  contained  in  it 
to  the  extent  of  the  interest  granted.  He  does 
not,  by  virtue  of  the  conveyance,  become 
a  coparcener,  joint  tenant,  or  tenant  in  com- 
mon with  the  vendor  in  the  land  itself.  His 
interest  is  not  an  estate  which  can  be  the 
subject  of  an  action  for  partition.  (Smith  v. 
Cooley,  65  Cal.  46.) 

433.  Where  the  claimant  of  a  mine  in  pos- 
session makes  a  bargain  and  sale  deed  thereof, 
particularly  designating  its  surface  bound- 
aries, he  is  estopped,  as  against  the  grantee, 
from  denying  a  valid  location  by  himself  or 
his  grantor,  as  the  basis  of  the  title  conveyed ; 
and  the  grantee,  as  against  the  grantor,  be- 
comes vested  with  title  to  the  mining  claim, 
as  fully  as  if  it  were  patented,  including  every 


vein  and  every  part  of  every  vein  tbronghoat 
its  entire  depth,  which  has  its  apex  within 
the  surface  boundaries  designated  in  the 
deed,  subject  to  the  provisions  of  the  Kevised 
Statutes  of  the  United  States.  (Stincbfield 
V.  Gillis,  96  Cal.  33.) 

434.  The  grantor  of  each  mining  claim  can 
acquire  no  right  as  against  his  grantee  by 
virtue  of  any  subsequent  location  to  defeat  or 
limit  his  grantee's  estate,  or  any  right  appur- 
tenant thereto,  and  the  fact  that  such  subse- 
quent location  was  made  upon  a  vein  not 
transferred  to  the  grantee,  but  which  inter- 
sects with  a  vein  ha  vine  its  apex  within  the 
surface  boundaries  of  tne  granted  vein,  and 
was  made  prior  to  a  relocation  by  the  grantee 
of  the  granted  vein,  is  immaterial,  as  respects 
priority  of  title  to  the  mineral  at  the  point  of 
intersection,  the  grantee  having  such  prior- 
ity, as  against  the  grantor,  b^  virtue  of  the 
deed  of  bareain  and  sale,  which  necessarily 
implies  a  valid  prior  location  to  the  extent  of 
the  boundaries  granted.  (Stincbfield  v.  Gil- 
lis, 96  Cal.  33.) 

435.  The  lower  court  found  that,  on  a  cer- 
tain day,  the  plaintiff  became  the  purchaser 
by  ''deed  from  the  defendants  and  others"  of 
the  mining  claims  described  in  the  complaint, 
and  entered  into  possession  thereof.  Held,  in 
the  absence  of  proof  of  subsequently  acquired 
title  from  a  paramount  source,  the  defend- 
ants are  estopped  from  denying  that  they  and 
their  co-grantors  were  the  owners  of  and  en- 
titled to  the  possession  of  the  mining  claims 
at  the  execution  of  the  deed.  (Belcher  (Don. 
G.  Min.  CJo.  V.  Deferrari,  62  Cal.  160. ) 

436.  As  the  appellate  court  takes  notice  of 
the  character  of  mining  property,  and  its  orig- 
inal ownership  in  the  United  States,  defend- 
ants are  estopped  from  denying  that  they  and 
their  co-grantees  (or  those  from  whom  they 
derived)  bad  located  the  mines  in  accordance 
with  the  laws  of  the  United  States,  the  only 
way  in  which  the  title  could  be  acquired. 
(Belcher  Con.  G.  Min.  Co.  v.  Deferrari,  62 
Cal.  160.) 

437.  Where  parties  conveyed  to  H.  one- 
third  interest  m  the  lead,  by  deed  purport- 
ing to  convey  in  fee  simple  absolute,  and  sub- 
sequently acquired  other  title,  heldj  that 
such  subsequent  acquisition  of  title  inured 
to  H's  benefit.  (Hitchins  v.  Nougues,  11 
Cal.  28.) 

Fraud  in  sale,  rights  on.    See  post,  XII,  4. 

Sale  of  mine,  effect  of  where  owner  has 
made  contract  to  work  mine  on  shares.  See 
post,  XVI. 

3,  Evidence  of. 

438.  The  entry  of  the  sale  of  a  mining  claim 
made  by  the  recorder  of  a  mining  district,  in 
a  book  kept  for  the  record  and  transfer  of 
mining  claims,  and  authorized  by  the  mining 
customs  and  laws  in  force  in  the  district 
where  the  claim  is  situated,  is  admissible  in 
evidence  to  prove  the  sale  of  the  claim,  unless 
objected  to.  Such  entry  is  at  least  secondary 
evidence  of  the  sale.  (St.  John  v.  Kidd,  26 
Cal.  263.) 

439.  Where  a  mining  claim  is  conveyed  by 
a  written  bill  of  sale,  the  bill  of  sale  is  the 
best  evidence  of  the  transfer,  and  parol  <»vi- 
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dence   of  the   ccnvevance   is  inadmissible. 
(Crary  v.  Campbell,  ^  Cal.  634.) 
Cited  30  Cal.  3ti5. 

440.  Where  a  witness,  in  his  direct  exami- 
nation, testifies  to  a  sale  of  a  mining  claim, 
and  on  cross-examination  states  that  the  sale 
was  in  writing,  it  is  error  for  the  court  to  re- 
fuse, on  motion ,  to  strike  out  the  parol  evi- 
dence of  the  transfer.  (Crary  v.  Campbell, 
24  Cal.  634.) 

441.  Where  K.  acquired  his  interest  in  a 
mining  claim  by  purchase,  evidenced  by  deed 
or  bill  of  sale,  he  was  bound,  for  the  purpose 
of  showing  title  in  himself,  to  produce  the 
deed  or  bill  of  sale,  or  prove  its  loss,  for  the 
purpose  of  laying  the  foundation  for  the  in- 
troouction  of  secondary  evidence  as  to  its  con- 
tents. (King  V.  Randlett,  33  Cal.  318.) 
Cited  85  Cal.  653 ;  73  Cal.  544. 

442.  Complaint  gives  a  general  description 
of  mining  claims.  The  execution  of  a  bill  of 
sale  of  the  claims  having  been  proven,  plaintiff 
offers  the  paper  in  evidence,  defendant  object- 
ing, that  the  identity  of  the  claims  in  the  paper 
with  the  claims  in  the  complaint  should  first 
be  shown.  Held,  that  the  paper  was  admis- 
sible, as  also  further  proof  to  locate  the  claims 
if  requisite.  And,  further,  that  the  court  will 
not  control  the  order  of  proof  unless  some  in- 
jury will  be  done.  (Jackson  v.  Feather 
River  Water  Co.,  14  Cal.  18.) 

Parol  evidence  to  locate  claim.  See  ante, 
424. 

Proof  of  sale  made  in  writing.  See  Evi- 
dence, 14. 

4.  Fraud  in. 

443.  If  a  complaint  avers  that  the  defend- 
ant, by  false  representations  as  to  the  value 
of  mines,  induced  the  plaintiff  to  purchase  the 
same  and  pay  a  sum  of  money  tnerefor,  and 
that  the  detendant  gave  plaintiff  a  deed  there- 
for and  received  the  consideration,  and  also 
claims  general  damages  exceeding  the  con- 
sideration, and  avers  an  offer  to  redeem  the 
deed,  it  is  an  action,  in  common-law  parlance, 
ex  delicto,  and  not  ex  contractu,  and  the  aver- 
ment of  an  offer  to  return  tlie  deed  is  not  an 
averment  of  a  rescission  of  the  contract,  nor 
of  an  offer  to  rescind.  ( Ahrens  v.  Adler,  33 
Cal.  608.) 

444.  If  the  plaintiff  in  his  complaint  claims 
damages  for  fraudulent  sale  of  mines  to  him, 
and  avers  an  offer  to  return  the  deed  given  to 
bim,  an  amendment  striking  out  the  offer  to 
return  the  deed  does  not  change  the  issues 
tendered  in  the  complaint.  (Ahrens  v.  Ad- 
ler,  33  Cal.  608.) 

445.  In  an  action  for  damages  for  the  fraud- 
ulent sale  of  a  mine  the  plaintiff  may  recover 
a  larger  sum,  if  claimed  in  the  ad  damnum 
clause,  than  the  consideration  paid.  (Ahrens 
V.  Adler,  33  Cal.  608.) 

5.  Mortgage  of  mineral  Land* 

446.  A  morteage  of  a  patented  tract  of  min- 
eral land,  with  the  appurtenances  thereto, 
does  not  cover  an  undeveloped  portion  of  a 
lode,  the  situs  of  which  is  in  land  adjoining 
the  patented  tract ;  and  such  portion  of  the 
lode  does  not  become  parcel  of  or  appurtenant 
to  the  tract  mortgaged  by  being  subsequently 


connected  therewith  by  workings  on  the  lode* 
(Staples  V.  May,  87  Cal.  178.) 

447.  The  subsequent  possession  of  the  ad- 
joining tract,  acquired  by  actual  inclosure 
thereof  by  the  mortgagor,  will  not  inure  to 
the  benefit  of  the  mort^sagee,  but  is  sufficient 
to  give  the  possessor  title  to  a  mineral  lode 
contained  therein  as  against  all  persons  not 
connecting  themselves  with  the  source  of  title 
by  compliance  with  the  mining  laws  of  the 
United  States.    (Staples  v.  May,  87  Cal.  178.) 

Mortgage  by  joint  owner.    See  post,  466. 

Xin.  Mining  Partnerships  or  Companies* 

448.  A  mining  partnership  arises  only  when 
the  owners  of  a  mine  engage  together  in  work- 
ing it ;  and  a  mere  contract  by  which  a  third 
person  agrees  with  them  to  work  the  mine 
and  pay  one-half  the  expenses  thereof,  and 
receive  ope-half  the  product  of  the  mine  for 
his  labor,  does  not  constitute  a  mining  part- 
nership l)etween  the  parties  to  the  contract, 
but  is  a  contract  for  working  the  mine  on 
shares.     (Stuart  v.  Adams,  89  Cal.  367.) 

One  is  co tenant  and  not  partner,  when.  See 
post,  469; 

449.  If  one  partner  and  x>art  owner  in  min- 
ing claim  convey  his  interest  to  a  stranger 
the  latter  becomes  thereby  a  partner  with  the 
other  owners,  and  entitled  to  all  the  rights  of 
his  grantor.     (Nisbet  v.  Nash,  52  Cal.  540.) 

450.  A  contract  in  writing  between  hotel- 
keepers  and  a  mining  prospector  to  share 
equally  in  all  mines  bought  or  found  by  them 
alter  its  date,  the  prospector  agreeing  to  offset 
his  time  against  his  board  with  the  hotel- 
keepers,  does  not  oblige  the  hotel-keepers  to 
contribute  toward  the  purchase  of  any  partic- 
ular mine,  and  makes  them  tenants  in  com- 
mon only  of  such  mines  as  were  discovered 
and  located  pending  the  agreement  and  while 
it  was  being  performed,  or  such  mines  as  were 
purchased  at  the  common  expense  of  all  the 
parties.  They  could  not,  one  or  more  of 
them,  allow  one  of  their  number  to  make  a 
purchase  with  his  own  funds  at  his  own  risk 
without  being  obliged  to  reimburse  him  in 
case  of  loss,  and  yet  claim  the  advantage  of 
his  bargain  in  case  of  gain.  This  being  the 
proper  construction  of  the  written  contract, 
parol  evidence  is  inadmissible  to  vary,  en- 
large, or  extend  its  terms  so  as  to  give  an  in- 
terest to  all  the  parties  in  property  purchased 
wholly  by  one  of  them,  to  tne  purchase  of 
which  the  others  did  not  ana  could  not 
contribute,  and  were  in  no  wise  bound  to  con- 
tribute, any  share  of  tht^  purchase  money. 
(Miller  v.  Buttertield,  79  Cal.  62.) 

451.  A  member  of  a  mining  partnership  is 
liable  to  third  persons,  in  res]^H'ct  to  the  obli- 
gations of  the  partnership,  jointly  with  his 
copartners,  for  the  full  amount  of  indebted- 
ness justly  chargeable  to  the  partnership,  and 
not  merely  for  a  pro  rata  share  of  such  in- 
debtedness proportionate  to  his  interest. 
(Stuart  V.  Adams,  89  Cal.  307.) 

452.  The  lien  of  a  mining  partner  provided 
for  by  section  2514  of  the  Civil  Code  does  not 
give  to  either  partner  a  right  of  possession  of 
the  partnership  property  to  the  exclusion  of 
the  other.  The  lien  may  exist  in  favor  of  one 
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partner,  although  the  partnership  property  is 
m  the  actual  possession  of  the  other*  (Mor- 
ganstem  v.  Thrift,  66  Cal.  677.) 

453.  The  possession  of  a  mining  claim  hy  a 
company  composed  of  several  persons  is  the 
possession  of  each  one  of  its  members  of  his 
undivided  share.  (Patterson  v.  Keystone 
Min.  Ck).,  SO  Cal.  360.) 

454.  Possession  of  one  partner  or  tenant  in 
common  of  a  mining  claim  is  the  possession 
of  all.  (Waring  v.  Crow,  11  Cal.  366.) 

Cited  71  Cal.  346;  4  Mont.  113;  1  Nev.  206. 

455.  The  withdrawal  of  a  member  from  a 
participation  in  the  affairs  of  a  mining  com- 
pan^r,  and  another  taking  his  place  and  repre- 
senting his  undivided  interest,  is  a  change  of 
possession  of  that  undivided  interest.  (Pat- 
terson V.  Keystone  Min.  Co.,  30  Cal.  360.) 

456.  Those  owning  the  major  portion  of  a 
mining  claim  have  the  power  to  aeeide  what 
may  be  necessary  and  proper  for  carrying  on 
the  business  of  mining,  and  to  control  the 
working  of  the  claim,  in  case  all  the  parties  in 
interest  cannot  agree,  provided  that  the  exer- 
cise of  such  power  is  necessary  and  proper  for 
the  carrying  on  the  enterprise  for  the  benefit 
of  all  concerned.  (Dougherty  v.  Creaiy,  30 
Cal.  290.) 

Cited  2  Idaho,  974. 

457.  The  statute  of  1866-66  in  relation  to 
levying  assessments  against  the  owners  of  in- 
terests in  mining  claims  for  the  purposes  of 
working  the  same  applies  only  to  copartners 
in  the  claim,  and  has  no  reference  to  those 
who  are  mere  owners  and  shareholders,  with- 
out the  partnership  relation,  (Brundage  v. 
Adams,  41  Cal.  619.) 

458.  To  warrant  such  assessment,  if  the 
XMirtnersbip  relation  does  not  exist,  the  joint 
owner  must  be  notified  that  thenceforward 
he  will  be  deemed  a  copartner  for  the  purpose 
of  working  the  claim,  and  the  service  of  the 
notice  changes  the  relation  of  the  parties  and 
creates  a  mining  partnership.  (Brundage  v. 
Adams.  41  Cal.  619.) 

459.  Where  a  forfeiture  of  an  interest  in  a 
mining  claim  for  nonpayment  of  assessments 
is  claimed  under  an  agreement  entered  into 
by  all  the  tenants  in  common  owning  the 
same,  the  parties  claiming  the  benefit  of  the 
forfeiture  must  show  an  exact  compliance  on 
their  part  with  all  the  conditions  in  the  agree- 
ment, or  they  will  not  be  entitled  to  the  for- 
feiture. (Wiseman  v.  McNulty,  25  Cal.  230.) 
Cited  1  Ariz.  502. 

460.  Where  the  tenant  in  common  or  part- 
ner goes  away  and  remains  absent  from  the 
premises,  leaving  his  associates  in  possession, 
it  creates  no  presumption  of  abandonment ; 
nor  does  his  refusal  to  pay,  or  delay  in  pay- 
ing, the  expenses  of  the  business  or  the  as- 
sessments create  of  itself  a  forfeiture.  (War- 
ing V.  Crow,  11  Cal.  366.) 

Cited  25  Cal.  239. 

461.  In  order  to  the  enforcement  of  the  for- 
feiture of  the  interest  in  the  claim  some  ap- 
propriate action  by  suit  must  be  taken  to 
liquidate  the  demand  and  sell  the  property, 
or  there  must  be  at  least  clear  and  unequiv- 
ocal proof  of  abandonment.  (Waring  v.  Cfrow, 
11  Cal.  366.) 


462.  The  mere  passive  aoqulesoence  of  the 
other  partners  or  tenants  in  common  in  a  sale 
of  the  interest  of  the  plaintifif  by  a  party  hav- 
ing no  title  cannot  confer  any  upon  the 
vendee.    (Waring  v.  Crow,  11  C^.  366.) 

463.  In  a  suit  brought  by  one  of  the  part- 
ners in  a  mining  company  against  the  com- 
pany to  recover  his  snare,  which  had  been 
sold  for  an  alleged  nonpayment  of  an  aoocas 
ment,  and  also  to  recover  the  sum  of  two 
thousand  and  twenty-seven  dollars,  his  pro- 
portionate share  of  the  ^old  taken  out  by  the 
said  company,  the  district  court  has  junsdio- 
tion.    (Schuepler  v.  Evans,  4  Cal.  212.) 

464.  Superior  court  of  San  Francisco  bad 
jurisdiction  of  suit  to  settle  accounts  of  ft  part- 
nership formed  for  the  purchase  of  mining 
claims,  where  both  parties  resided  in  said 
citv ;  but  could  not,  by  its  decree,  a£fect  the 
title  to,  or  any  interest  in,  the  claims  them- 
selves.    (Watts  V.  White,  13  Cal.  321.) 

465.  Where  an  agreement  providing  for  the 
prospecting  and  location  of  mining  cudms  for 
the  benefit  of  all  the  parties  thereto  is  dis- 
solved by  mutual  consent,  neither  of  tiie  par- 
ties is  uiider  any  obligation  to  the  others  to 
perfect  locations  commenced  in  pursuance 
of  the  agreement;  and  subsequent  locations 
covering  the  same  g[round  made  by  some  of 
them  are  not  held  in  trust  for  the  others. 
(Page  V.  Summers,  70  Cal.  121.) 

466.  In  an  action  for  the  dissolution  of  a 
mining  partnership  and  for  an  accounting,  it 
appeared  from  the  plaintiff's  evidence  that 
prior  to  the  partnership  agreement  out  of 
which  the  plaintiff's  claim  for  an  accounting 
arose,  and  to  which  the  defendant  H.  was 
neither  a  party  nor  privy^  one  of  the  joint 
owners  of^  the  mining  claim  had  mortgaged 
her  interest  to  H^  and  that,  subsequently  to 
said  agreement,  H.  had  purchased  the  mort- 
gaged proi>erty  at  a  foreclosure  sale.  Held,  a 
nonsuit  was  properly  granted  as  to  H.  ( Clark 
V.  Bitter,  50  Cat.  669.) 

Allegation  of  citiienship  in  action  to  enforce 
trust  under  parol  agreement  to  locate.  See 
ante,  28. 

Amended  notice.    See  ante,  120. 

Mining  patent  to  joint  locators.  See  ante, 
182. 

Partition  of  claim.    See  post,  XIV. 

Mining  partnerships.  See  Partnership, 
VI. 

Agreement  to  share  sham  locations.  See 
Contracts,  157. 

Act  iniposing  penalty  for  not  filing  state- 
ments.   See  Constitutional  Law,  247. 

Duty  to  TOst  monthly  statements.  See  Cor- 
porations,^, 7,  b. 

Directors  of  mining  corporation,  removal 
of.    See  Corporations,  623. 

Authority  of  secretary.  See  Corporations, 
431. 

Authority  of  superintendent.  Bee  post, 
XY. 

XIT.  Cotenants  of  Mine* 

467.  If  a  mining  custom  allows  a  person  to 
locate  a  lode  or  vein  for  himself  and  others, 
by  placing  thereon  a  notice,  with  his  own 
name  and  the  names  of  those  whom  he  may 
choose    to    associate   with   him,   appended 

I  thereto,  designating  the  extent  of  hia  claim, 
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And  one  penon  thus  locates  a  lode  for  him- 
self and  Beveral  others,  some  of  whom  have 
no  knowledge  of  the  location,  the  persons 
who  have  no  knowledge  of  the  location  by 
the  same  become  tenants  in  common  with  the 
locator  and  the  others,  and  cannot  be  divested 
of  their  interest  by  the  locator  afterwards 
tearing  down  the  notice  and  posting  up  an- 
other omitting  their  names,  unless  this  is 
done  with  their  knowledge  and  consent. 
(Morton  y.  Solambo  C.  Min.  Co.,  26  Cal.  627.) 
Cited  72  Cal.  530,  532;  1  Aris.  160,  151;  2 
Idaho,  309. 

468.  Where  G.,  McB.,  and  others,  verbally 
agreed  to  prospect  for  quartz,    and   to   be 

2[ually  interested  in  claims  taken  up,  and 
cB.  discovered  a  lead  or  claim,  and  located 
it  by  putting  up  a  written  notice  with  G's 
name* and  others  on  it,  appropriating  the 
lead,  held,  that  G's  right  attached  by  these 
proceedings,  and  could  not  be  divested  by  the 
mere  act  of  McB.  in  taking  down  the  notice 
and  putting  up  other  notices  with  other 
names.    (Gore  v.  McBrayer,  18  Cal.  582.) 

460.  After  the  notice  was  put  up  G.  became 
a  tenant  in  common  of  the  mine,  and  not  a 

Sartner,  and  could  bring  an  action  to  vin- 
icate  his  title  against  McB.  or  any  one  who 
excluded  him  or  denied  his  right.  (Gore  v. 
McBrayer,  18  Cal.  582.) 

470.  If  the  mining  laws  require  a  renewal 
of  notice  of  location  at  stated  periods,  and  a 
claim  has  been  lost  by  reason  of  a  failure  to 
make  such  renewals,  and  one  of  the  joint 
locators  afterward  renews  the  locations,  stat- 
ing that  it  is  a  renewal  and  not  a  new  loca- 
tion, the  renewal  will  inure  to  the  benefit  of 
all  the  locators.   (Strang  v.  Ryan,  46  Cal.  33.) 

471.  If  several,  as  tenants  in  common,  locate 
a  mining  claim  on  the  public  lands,  and,  by 
a  failure  to  comply  with  the  local  mining 
laws,  forfeit  the  same,  it  may  be  relocated  by 
a  part  of  the  first  locators  along  with  others 
who  were  strangers  to  the  first  location ;  and 
the  tenants  in  common,  whose  names  are  left 
out  in  the  notice  of  relocation,  cease  to  have 
any  interest  in  the  mine.  (Strang  v.  Byan, 
46  Cal.  33.) 

472.  Tenants  in  common  of  a  tract  of  mining 
claims,  acting  under  a  company  name,  are  in  • 
capable,  in  the  company  name,  of  taking  and 
holding  mining  claims  b^  grant  or  by  any 
other  means  by  which  title  to  real  estate 
would  pass.  (Wiseman  v.  McNulty,  25  Cal. 
230.) 

473.  Several  i^rsons  owning  a  tract  of  min- 
ing claims  as  tenants  in  common,  and  acting 
under  a  company  name,  have  not  the  capacity 
to  take  or  hold,  in  the  name  of  the  company, 
the  interest  of  any  one  or  more  of  the  tenants 
in  common  by  forfeiture.  (Wiseman  y.  Mc- 
Nulty, 25  Cal.  230. 

474.  A  tenant  in  common  with  other  loca- 
tors of  a  mining  claim  can  maintain  an  action 
for  the  recovery  of  the  land  without  joining 
his  cotenants;  and,  if  he  improperly  join  any 
other  x>erson,  objection  to  the  misjoinder  must 
be  taken  in  the  answer.  (Morenhaut  v,  Wil- 
son, 52  Cal.  263.) 

Cited  80  Cal.  630. 

475.  When  a  mining  claim  upon  the  public 


lands  is  claimed  and  possessed  by  several  as 
joint  tenants,  tenants  in  common,  or  as  co- 
parceners, or  even  as  partners,  such  several 
interests  or  estates  are  in  the  nature  of  an 
estate  of  inheritance,  and  liable  to  be  parti- 
tioned between  the  several  claimants  the 
same  as  other  real  property.  (Hughes  v. 
DevUn.23Cal.  601.) 

476.  The  mere  fact  that  a  mining  claim  is 
owned  and  worked  by  several  persons  as  part- 
ners is  no  valid  objection  to  a  partition  of  the 
same  between  the  owners  where  the  answer 
does  not  set  up,  and  it  is  not  shown,  that  a 
suit  in  equity  is  necessary  to  settle  the  ac- 
counts and  adjust  the  business  of  the  part- 
nership ;  and  all  the  material  allegations  in  a 
complaint  for  partition  of  real  property  which 
are  not  denied  by  the  answer  are  deemed 
admitted  for  the  purposes  of  the  trial. 
(Hughes  V.  Devlin,  &  Cal.  601.) 

Cited  65  Cal.  48. 

Grant  of  undivided  interest  does  not  create 
cotenanc)r  when.    See  ante,  432. 

Possession  of  one  tenant.    See  ante,  454. 

Forfeiture  or.  abandonment  of  claim.  See 
ante,  XIII. 

Assessment  on  joint  interests.  See  ante, 
XIII. 

O)nstruction  of  contract  to  share  mines. 
See  ante,  460. 

Agreement  to  work  mine  on  shares.  See 
post,  XVI. 

Enjoining  working  mine  by  cotenant.  See 
Cotenancy,  II,  9. 

Tenants  in  common  may  join.  See  Coten- 
ancy, 156. 

One  tenant  in  common  may  recover  entire 
property.    See  Cotenancy,  162. 

Sale  by  cotenant.    See  ante,  462. 

Accounting  between  cotenants  for  profits. 
See  Cotenancy,  132,  et  seq. 

Partition  of  placer  claim.  See  Partitibn, 
105. 

XT.  Authority  of  Svperliitendeiit  of  Mine* 

477.  A  superintendent  of  a  mine  has  the 
right  to  purchase,  for  the  partnership,  neces- 
sary supplies  and  materials  for  the  usual 
working  of  the  mine,  without  express  author- 
ity.   (Stuart  V.  Adams,  89  Cal.  367.) 

Cited  89  Cal.  635. 

478.  A  mine  superintendent,  bv  virtue  of 
his  position,  has  the  power  to  bind  the  mine- 
owners  for  the  price  of  necessary  provisions 
furnished  to  the  keeper  of  a  boarding-house 
where  the  miners  board,  where  it  is  necessary 
that  the  provisions  should  be  furnished  the 
boarding-house  in  order  that  the  mine  ma^ 
continue  in  operation;  but  the  authority  is 
limited  to  the  supply  of  necessary  provisions. 
(Heald  v.  Hendy,  89  Cal.  632.) 

479.  The  owner  of  a  mine  is  liable  for  the 
price  of  necessary  provisions  furnished  to  a 
boarding-house  keeper  with  whom  the  miners 
boarded,  by  order  of  the  superintendent  of  the 
mine,  upon  the  ground  of  ostensible  agency, 
if  it  appears  that  the  superintendent  was  in 
the  habit  of  purchasing  provisions  from  vari- 
ous parties  for  the  use  of  the  boarding-house, 
which  were  paid  for  by  the  owner  of  the  mine, 
with  the  knowledge  of  the  plaintiff,  and  that 
the  order  for  necessary  provisions  was  given 
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to  the  plaintiff  by  the  superintendents,  under 
a  promise  that  the  owner  of  the  mine  would 
pay  for  them.  (Heaid  v.  Hendy,  89  Cal. 
632.) 

480.  The  action  was  brought  to  recover  for 
work  and  labor  performed  by  the  plaintiff  as 
a  miner  upon  a  mine  alleged  to  belong  to  the 
defendant  Kocca,  and  for  the  value  of  the 
board  of  certain  laborers,  and  to  enforce  a 
miner's  lien  upon  the  mine  as  the  property  of 
Rocca.  The  complaint  alleged  that  the  de- 
fendant Richeri  had  some  interest  in  the 
mine,  and  that  the  debt  had  been  contracted 
with  him  as  the  sux>erintendent  of  the  mine, 
acting  as  the  authorized  agent  of  Rocca.  The 
evidence  showed,  and  the  court  found,  that 
the  mine  belonged  exclusively  to  Rocca ;  that 
Richeri  had  no  mterest  therein ;  and  that  the 
indebtedness  was  contracted  by  Richeri  indi- 
vidually, and  not  as  the  agent  of  Rocca.  Held, 
that  under  the  pleadings  the  plaintiff  was 
not  entitled  to  a  personal  judgment  against 
Richeri,  or  to  enforce  the  lien  against  the  mine 
as  his  property.    (Eaton  v.  Rocca,  75  Cal.  93.) 

Authoritv  of  superintendent.  See  Corpora^ 
tions,  VI,  8,  d,  A. 

Superintendent,  right  of  to  lien*  Bee  Me- 
chanic's Lien,  97. 

XYI.  License  to  Work;    Agreement    to 
Work  on  Shares. 

481.  A  verbal  contract  between  the  owner 
of  a  mine  and  a  third  person,  whereby  the 
latter  is  ^ven  permission  to  enter  and  work 
the  mine  if  he  sees  Ht,  and  to  exercise  his  own 
discretion  whether  to  work  it  or  not,  does  not 
create  the  relation  of  landlord  and  tenant  be- 
tween the  parties,  but  is  a  mere  license  to 
work  which  may  be  revoked  at  the  will  of  the 
licensor.     (Wheeler  v.  West,  71  Cal.  126.) 

Parol  license  to  mine,  revocation  of.  See 
Licenses,  5. 

482.  An  agreement  by  a  mining  company, 
in  the  form  of  a  lease  for  one  year,  giving  to 
the  lessee  one-half  of  the  gross  proceeds  of  the 
mine  as  a  return  for  working  tne  same  in  an 
energetic  manner,  and  bearing  all  expenses, 
except  necessary  improvements,  which  are  to 
be  furnished  by  the  lessor,  does  not  create  the 
relation  of  landlord  and  tenant,  but  is  an 
agreement  for  working  the  mine  on  shares, 
and  the  parties  become  tenants  in  common  of  * 
the  products  of  the  mine  when  taken  out. 
(Hudepohl  v.  Liberty  Hill  Consolidated  Min. 
etc.  Co.,  80  Cal.  553.) 

Cited  89  Cal.  373. 

483.  A,  who  claimed  to  be  in  possession  of 
a  tract  of  coal-bearing  land,  made  a  verbal 
agreement  with  B  and  C,  by  which  they  were 
to  prospect  for  coal  until  they  struck  a  par- 
ticular seam  or  ledge,  and  before  they  struck 
this  ledge  they  were  to  do  all  the  work  and 
have  two-thirds  of  the  claim ;  but,  after  the 
ledge  was  struck,  the  work  was  to  be  prose- 
cuted bv  the  parties  jointly,  A  to  bear  one- 
third  of  the  expenses,  and  B  and  C  two- 
thirds.  Held,  that  this  agreement  did  not 
create  the  relation  of  landlord  and  tenant  be- 
tween A  and  B  and  C,  but  that  it  made  them 
tenants  in  common  or  partners  in  mining; 
and  that  the  action  of  unlawful  detainer  was 


not  the  proper  remedy  for  A  if  excluded  from 
the  premises  by  B  and  C.  (Henderson  v. 
Allen,  23  Cal.  519.) 

484.  Where  the  owner  of  a  mining  claim 
contracts,  verbally,  with  J.,  for  the  working 
thereof,  and  agrees  to  pay  him  a  certain  sum 
out  of  the  proceeds  of  the  mine,  and  J.  goes 
into  possession  thereof,  and  while  he  is  work- 
ins;  it  the  owner  sells  it  to  a  third  party,  who 
takes  without  notice  of  J's  contract,  held, 
that  his  claim  is  not  subject  or  liable  to  J's 
contract.    (Jenkins  v.  Redding,  8  Cal.  508.) 

485.  The  possession  of  an  employee,  being 
that  of  his  employer,  is  not  notice  to  the  pur- 
chaser of  the  employee's  contract  with  the 
employer.    (Jenkins  v.  Redding,  8  Cal.  598.) 

Agreement  to  work  mine  on  shares.  See 
ante,  448. 

Working  mine  on  royalty*  See  Master  and 
Servant,  UI. 

MlinirCl  BUREAU. 

Mandamus   to   compel   controller   to   audit 
warrant.    See  Constitutional  Law,  162. 

MINISTEBLLL  ACTS. 

See  Certiorari,  U ;  Mandamus,  II,  4 ;  Prohibi- 
tion^ III,  4 ;  also  the  cross-references  under 
Judicial  and  Ministerial  Acts. 

Delivery  of  claim  is.    See  Estates  of  De- 
ceased Persons,  145. 
Issuing  of  license.    See  Licenses,  90. 

MUTISTEBS. 

Communication  between  parishioner  and 
priest.    See  Privileged  Communications,  Y,  2. 

MI50R  HEIB8. 

Appointment  of  attorney  for.    See  Estates  of 
Deceased  Persons,  VII,  4,  f ;  Wills,  X,  4. 

See  Infancy ;  Parent  and  Child. 

MUrUTES. 

Clerk,  minutes  of.    See  Appeals,  VI,  1,  c 

Supervisors,  minutes  of  proceedings.  See 
Supervisors,  IV. 

Meetings  of  directors.  See  Corporations, 
X,  6. 

Of  court,  admissibility  to  contradict  judg- 
ment-rolls.   See  Jugments,  380. 

Of  court  are  part  of  the  record.  See 
Habeas  Corpus,  41. 

Entry  of  oral  stipulation  in  minutes.  See 
Stipulations,  UI. 

Appealability  of  entries  in.  See  Appeals, 
n,27. 

MISDEMEANORS. 

See  Criminal  Law,  V. 

Violation  of  ordinance.  See  Ordinances, 
136,  et  seq. 

Delegation  of  power  to  determine  what  it;. 
See  Constitutional  Law,  173,  et  seq. 

Willful  omission  of  duty,  construction  of 
statute.    See  Ottices  and  Odicers,  80. 

Jury  trial  for.  See  Jury  and  Jurors,  20, 
et  seq. 
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MISJOINDER. 

Purties,  misjoinder  of.    See  Parties. 

Joinder  and  severance  of  actions.  See  Join- 
der and  Severance  of  Actions. 

How  taken  advantage  and  waiver  of.  See 
Joinder  and  Severance  of  Actions,  I,  3,  b. 


See  Names. 

HISBEPRESENTATIOHB. 

See  Fraud,  I,  6. 

MISSION  BAT. 

See  San  Francisco,  XIY,  10,  d« 

MISSION  CBEEK. 

Sale  oL    See  San  Francisco,  166,  et  seq. 

MISSION  INDUN8. 

Bight  of  occupancy  of  Mexican  land.  See 
Indians,  6,  et  sea. 

Presentation  ot  claim  to  land  oommissioners. 
See  Indians,  6,  et  seq. 

MISSIONS. 

See  Beligious  Societies,  8. 

MISTAKE. 

Mistakes  in  particular  relations.  See  par^ 
ticular  titles. 

1.  If  the  plaintiff  supposes  he  is  selling  a 
different  tract  of  land  from  that  conveyed, 
and  defendants  think  they  are  purchasing  the 
tract  actually  conveyed,  there  was  a  mutual 
mistake  as  to  the  subject  matter  of  the  con- 
tract, in  which  case  there  is  in  fact  no  con- 
tract of  sale.    (Barfield  v.  Price,  40  Cal.  535.) 

2.  Equity  will  not  lend  its  aid  to  a  plaintiff 
in  order  to  assist  him  in  profiting  unjustly  bv 
a  mistake  of  law  on  the  part  of  the  defend- 
ant.   (Weyant  v.  Murphy,  78  Cal.  278.) 

3.  Court  of  equity  will  set  aside  deed  made 
under  mistake  as  to  the  rights  of  the  parties. 
(Hearst  v.  Pujol,  44  Cal.  230.) 

4.  Discretionarv  power  of  court  conferred 
by  section  473,  OckIu  of  Civil  Procedure,  ex- 
tends to  relief  against  a  mistake  in  any  re- 
spect, and  enables  it  to  mold  and  direct  its 
proceedings  so  as  to  dispose  of  cases  upon 
their  substantial  merits,  whether  the  obstruc- 
tion to  such  a  disposition  of  cases  be  a  mistake 
of  fact  or  a  mistake  as  to  the  law ;  although  it 
may  be  that  the  court  should  require  a 
stronger  showing  to  justify  relief  from  the 
effect  of  a  mistake  in  law  than  in  case  of  a 
mistake  as  to  matter  of  fact.  (Ward  v.  Clay, 
82  Cal.  602.) 

Cited  94  Cal.  44. 

6.  Relief  on  the  ground  of  mistake,  under 
flection  473  of  the  Code  of  Civil  Procedure,  is 
not  confined  to  mistakes  of  fact,  but  that  sec- 
tion is  broad  enough  to  justify  the  action  of 
the  court  in  relieving  a  party  from  a  mistake 
of  law  on  the  part  of  his  attorney,  when,  by 
his  reliance  upon  it,  he  is  prevented  from 
making  any  defense.  (Douglass  v.  Todd,  96 
Cal.  6^.) 


6.  Parties  may  be  relieved  from  a  mistake 
of  law  as  well  as  of  fact.  (Remington  v.  Big- 
gins, 54  Cal.  620.) 

7.  Plaintiff  was  not  entitled  to  relief  on  the 
ground  of  mistake,  which  was  of  law,  and  not 
of  fact.    (Gross  v.  Parrott,  16  Cal.  148.) 

8.  In  relieving  a  party  to  an  action  from  a 
mistake  of  law  the  trial  court  should  exer- 
cise a  sound  discretion  controlled  by  an  en- 
lightened judgment,  keeping  in  view  public 
interests  and  the  due  and  orderly  administra- 
tion of  the  law.  (Douglass  v.  Todd,  96  Cal. 
655.) 

9.  If  money  be  paid  in  mistake  of  law  and 
not  of  fact  the  court  cannot  relieve.  (Smith 
V.  McDougal,  2  Cal.  586.) 

10.  In  the  absence  of  fraud  or  mistake  a 
party  cannot  escape  the  consequences  of  an 
arrangement  voluntarily  made  bv  him,  be- 
cause of  a  misunderstanding  of  its  legal 
effect.    (Parsons  v.  Fairbanks,  22  Cal.  343.) 

1}.  A  contract  entered  into  by  parties  under 
a  mutual  supposition  that  the  law  affecting 
the  subject  of  the  contract  was  in  accordance 
with  a  previous  decision  of  the  supreme  court 
upon  a  similar  state  of  facts  will  not  be  set 
aside  because  of  a  subsequent  decision  by  the 
same  court  overruling  the  former  one,  and  de- 
claring a  different  rule  upon  the  subject. 
(Kenyon  V.  Welty,  20  Cal.  637.) 
Cited  95  Cal.  190. 

Jurisdiction  of  equity  over.  See  Equity 
III,  3,  f. 

Law,  equity  seldom  relieves  against  mistake 
of.    See   Mortgagee,  843,  et  seq. 

12.  In  case  of  mutual  mistake  as  to  subject 
matter  of  contract  the  remedy  for  the  ag- 
grieved partv  is  an  entire  rescission  of  the  con- 
tract.   (BarSeld  v.  Price,  40  Cal.  6.5.) 

13.  Mutual  mistake  in  and  as  to  an  instru- 
ment itself,  in  failing  to  have  it  embody  what 
the  parties  had  actually  agreed  should  be 
inserted  therein,  is  such  a  one  as  may  be  re- 
vised on  the  application  of  the  party  ag- 
grieved, so  far  as  it  can  be  done  without 
prejudice  to  the  rights  acquired  by  third  per- 
sons in  good  faith  and  for  value,  as  provided 
in  section  3399  of  the  Civil  Code.  (Ward  v. 
Waterman,  85  Cal.  488.) 

14.  Equity  will  grant  relief  against  a  mis- 
take by  which  parties,  through  their  own 
ignorance  or  inattention,  fail  to  select  or  pre- 
pare a  proper  kind  of  instrument  to  effectuate 
their  agreement  and  intention,  the  same  as  if 
such  mistake  were  made  by  a  scrivener.  (Rus- 
sell V.  Mixer,  42  Cal.  475.) 

15.  Where,  in  settlement  of  partnership,  a 
mistake  occurs,  and  both  parties  were  igno- 
rant or  had  equal  knowledge  of,  or  equal  op- 
portunities of  knowing,  the  mistake,  and  there 
has  been  no  fra\i<l  or  concealment,  equity  will 
not  correct  the  mistake.  (Belt  v.  Mehen,  2 
Cal.  159.) 

16.  When  the  redemptioner  pays  a  whole  or 
a  part  of  the  amount  required  to  redeem  from 
the  sheriff's  sale,  in  counterfeit  money,  and 
buch  money  is  paid  and  received  under  a 
mutual  mistake  as  to  its  character,  it  is  not  a 
valid  redemption,  and  the  party  from  whose 
purchase  the  redemption  was  thus  made  is 
entitled  to  relief  in  equity,  and  to  be  placed 
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in  statu  quo  on  retoming  the  money  which 
be  Mceived.    (Pownall  v.  Hall,  45  Oal.  187.) 

17.  If  defendant  paid  in  coonterfeit  money 
under  an  innocent  mistake  a  court  of  equity 
will  relieve  him  from  the  consequences  oi  his 
mistake,  and  allow  him  to  perfect  the  redemp- 
tion on  payment  of  good  money  and  interest. 
(PownaU  V.  Hall,  45  Oal.  187.) 

18.  A  complaint,  although  insufficient  for 
the  puri)06e  of  correcting  a  mistake  in  a  deed, 
may,  if  it  states  facts  sufficient  to  constitute 
such  a  cause  of  action,  be  considered  as  a  com- 
plaint to  quiet  title  to  the  portion  of  the  land 
erroneously  included  in  the  deed.  (Smith  v. 
Matthews,  81  Oal.  120.) 

19.  In  an  action  to  obtain  a  reconveyance 
o5  one  or  two  tracts  of  land,  described  in  the 
same  deed,  which  it  is  alle^[ed  was  conveyed 
by  mistake,  and  the  complamt  failed  to  show 
sufficiently  that  a  mistake  was  committed,  or 
to  explain  why  the  plaintiff  included  in  the 
conveyance  the  second  tract  after  having  de- 
scribed the  one  intended  to  be  conveyed,  held, 
that  a  demurrer  to  the  complaint  was  prop- 
erly sustained.  (Bai^eld  v.  Price,  40  Oal. 
585.) 

Oited  94  Oal.  58;  6  Utah,  453. 

20.  The  rule  that  the  evidence  to  reform  a 
written  instrument  on  the  ground  of  mistake 
is  to  be  so  clear  and  convincing  as  to  leave  no 
room  for  doubt  applies  to  the  mind  of  the  trial 
court,  and  not  to  the  review  of  its  findinss  by 
the  appellate  court ;  and  where  the  evidence 
tending  to  prove  the  alleged  mistake,  if  stand- 
ing alone,  without  contradiction,  would  make 
out  a  prima  facie  case,  the  appellate  court  will 
not  reverse  the  judgment  on  the  ground  that 
such  evidence  is  contradicted  by  other  evi- 
dence, since  the  right  to  pass  on  the  credibil- 
ity of  witnesses  is  not  vested  in  the  appellate 
court.    (Ward  v.  Waterman,  85  Oal.  488.) 

21.  Where  the  correction  of  a  mistake  in  a 
written  instrument  is  sought  in  equity  the 
evidence  as  to  the  mistake  must  be  clear  and 
convincing,  and  not  loose,  equivocal,  and  con- 
tradictory, leaving  the  mistake  open  to  doubt. 
(Lestrade  v.  Barth,  19  Oal.  660.) 

Oite  J  55  Oal.  54 ;  73  Oal.  457. 

22.  Where  the  mistake  appears  upon  the 
face  of  the  instrument  itself  courts  will  cor- 
rect the  mistake  without  evidence  aliunde. 
(Wagenblast  v.  Washburn,  12  Oal.  208.) 

23.  Form  in  which  relief  will  be  given,  when 
a  mistake  in  a  material  particular  is  estab- 
lished in  a  written  agreement,  depends  upon 
the  circumstances  of  the  particular  case. 
Oourts  of  equity  have  a  wide  discretion  in 
such  matters,  the  object  being  to  give  parties 
the  same  beneficial  result  which  would  have 
flowed  from  the  agreement  had  the  mistake 
never  existed.  (lestrade  v*  Barth,  19  Oal. 
660.) 

Mistake  of  law,  mistake  as  to  validity  of 
bonds.    See  Bonds,  48. 

MOBS. 

(3ounty,  liability  of  for  property  destroyed 
by.    See  Oounties,  VIII,  2. 

Mandamus  to  compel  payment  of  claim. 
See  Mandamus,  13. 


MODinCATIOir. 

Alteration  of  contracts.    See  Altermfcifln  d 
Instruments ;  Building  Oontracts,  II,  1. 
Oontracts,  modification  of.    See  Ooatiacta, 

VI. 

Oral  modification  of  written  contract.  See 
Statute  of  Frauds,  I,  10, 1. 

Pueblo  grants,  modification  oL  See  Mexi- 
can Lands,  II,  4,  p. 

Order  for  alimony,  modifleation  oi.  See 
Marriage  and  Divorce,  III,  6,  g. 

Power  to  alter  stipulations.  See  Stipnbi- 
tions,  X. 

Bond,  modification  of,  effect  on  soretiea. 
See  Suretyship,  IV,  6,  a. 

Surety,  effect  of  modification  of  contract 
on.    See  Suretyship,  IV,  5,  d. 

Assessment,  mooification  of.  See  Taxation, 
V,  14. 

Oontract  of  mnnidpality,  alteration  oL  See 
Municipal  Oorporations,  XI,  4. 

Lease  cannot  be  modified  during  tenn.  See 
Water  Oompanies,  IV. 

MODOC  COUHTT. 

User  of  road  for  five  years.  See  Highways,  11* 

MONET. 

Kinds  and  value  of.    See  Payment,  I. 
Equalization  of.    See  Taxation,  VI,  5. 
In  bank  or  with  county  treasurer,  taxa- 
tion of.    See  Taxation,  IV,  7. 
Meaning  of.    See  Wills,  193. 

MOHET  HAD  AND  BECEiyED. 

Action  for.    See  Assumpsit,  II,  1. 

MOHET  PAID. 

Assumpsit  for.    See  Assumpsit,  II,  2. 

MONGOLIAir. 

See  cross-references  under  title  Chinese. 

MONO  COUlTTr. 

Power  to  impose  license  on  raising  sheep. 
See  Licenses,  73. 

Fees  of  county  derk  oL  See  Ck>unty  Olerk,  9. 

MONOPOLIES. 

See  Oorporations,  709 ;  Restraint  of  Trade. 
Agreements  to  create.    See  Oontracts,  III, 

S,  c  

MONTEBET  COUNTT. 

Sheriff  and  tax  collector  of.  See  Offices  and 
Officers,  124. 

Fees  of  recorder,  effect  of  new  constitu- 
tion on.    See  (Constitutional  Law,  90. 

Division  fences  in.    See  Fences,  8, 9. 

MONTGOMEBT  AVENUE. 

Assessment  for  work.    See  Streets,  472. 
Ohanging  erade  of.    See  Streets,  154. 
Opening  of.    See  Streets,  77,  et  seq. 
Bonds  on  opening.    See  Streets,  104. 

MONTOOMEBT  8TBEET. 

Oommission  oL    See  Streets,  84. 
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MONTH. 

TenAncy  from  month  to  month.  See  Land- 
lord and  Tenant,  III,  1. 

Means  calendar  month.  See  Executions, 
316. 

1.  Whenever  the  word  **  month''  is  used  in 
the  constitution  and  laws  of  this  state,  with- 
out any  qualification,  a  calendar,  and  not  a 
lunar  month,  is  intended.  (Sprague  v.  Nor- 
way, 31  Oal.  173.) 

Cited  32  Gal.  350 ;  72  Gal.  466. 

2.  The  month  contemplated  hy  the  statutes 
of  this  state  is  a  calenaar  and  not  a  lunar 
month.  (Sayings  and  Loan  Society  ▼•  Thomp- 
son, 32  Gal.  347.) 

MONTHLT  STATEMENTS. 

Duty  to  publish.    See  Corporations,  X,  7,  b. 

MOORINeS. 

Concurrent  jurisdiction  of  state  and  federal 
courts  in  suit  to  enjoin  removal  of.  See 
Admiralty,  7. 

MOOT  QUESTIONS. 

Courts  will  not  decide.     See  Pleading  and 

Practice,  767. 

MORAL  OBLIGATION. 

As  consideration.  See  Landlord  and  Tenant, 
329. 

To  pay  barred  debt.  See  Statute  of  limita- 
tions, XI. 

Promise  to  wife  on  death.  See  Husband 
and  Wife,  31. 

Ab  basis  for  taxation.    See  Taxation,  17. 

Voluntary  conveyance  not  set  aside  because 
of.     See  Fraudulent  Conveyances,  179. 

Relief  act,  validity  of.  bee  Constitutional 
Law,  313. 

<<MOKE  OB  LESS." 

See  Vendor  and  Vendee,  V. 
In  verdict,  meaning  of.    See  Verdict,  80. 

MOBTGAGES. 
I.  Nature  of;  Estate  Conveyed  by. 
n*  What  Constitutes. 

1.  Debt,  NeceMsity  of:  Once  a  Mori' 

gage  Alvfays  a  Mortgage. 
S.  Deede. 

a.  Absolute    Deeds    with    De- 

feasances or  Agreements  to 
Reconvey. 

b.  Deed  Intended   as  Security 

for  a  Debt. 
c  Power  of  Equity  in  Regard  to. 

d.  Evidence  as  to. 

e.  Effect  of  on  Title. 

f.  Rights  of  Third  Persons. 

g.  Actions   to   Enforce   or   for 

Possession  or  to  Foreclose ; 
Accounting,  Reconveyance, 
or  Redemption. 
8.  Bond  for  Title. 

in.  Exeention  of. 

1.  Form  of;  Writing ,  Neceeeity  of. 

2.  Deecription  in  Moirigage. 

3.  Coneiaeration, 

4.  In  Two  In9trumenU, 


IT. 

T. 

TI. 

yn. 


Tin. 


xm. 

XIT. 

XT. 

XTI. 

XTn. 
XTm. 


5.  AeknawhdgmefU  and  Delivery. 

6.  Imperfectly  Executed  Mortgagee; 

Equitable  Mortgagee. 

Recording  of;  Effect  of  Failure  to 
Becord. 

Mortgages  to  Secnrc  Future  Ad- 
vances. 

Talldlty  of. 

Constmctlon  and  Effect  of. 

1.  Reciiale,  CovenanU  and  Agree- 
mente  in.  Generally, 

2.  Mortgaqe  Executed  to  Secure  Sev 

eral  Notet. 

3.  Provitione  at  to  Taxee  and  In- 

iurance. 

4.  Provieions  as  to  Intereet. 

6.  EHojfpel  Arising  from;  After-ac 
quired  Tide. 

6.  Immrovements   or    Accessions   to 

Property,  Whether  Covered  by. 

7.  Powers  of  Sale  in. 

8.  Mortgages  of  Particular  Property 

or  by  Particular  Persons. 

lien  of;  Priority;  Effect  of  Fraud 
In  Mortgagor. 

Successive  Mortgages. 

Possession  and  Control  of  Prop- 
erty. 

1.  Possession  by  Mortg<igee. 

a.  Ri^^htof  Possession;  Posses- 

sion by  Consent ;  Rights  of 
Mortgagee  in  Possession. 

b.  Duty  to    Take    Possession; 

Dut^  of  Mortgagee  in  Pos- 
session. 
0.  Liability  on  Covenants. 

d.  Transler  of. 

e.  Rents  and  Profits. ' 

f.  Improvements  and  Repairs. 

g.  Accounting  Between    Mort- 

gagor and  Mortgagee. 

2.  Waste;  Injury  to  or  Iseverance  or 

Bemovalof  Property:  Receivers. 
8.  Mismanagement  by  Mutual  Agent. 

Conv|^ance  by  Mortgagor. 

1.  To  Third  Persons;  Assumption  of 

Mortgage;  Herein  of  Effect  of 
Foreclosure  on. 

2.  To  Mortgagee. 

Lease  by  Mortgagor;    Bights  of 

iiessee. 
Assignment  by  Mortgagee. 
Maturity  of. 

Payment;  Belease;  Tender* 
Benewal  or  Extension  of. 
Barring  of   Debt  by  Statute    of 

limitations ;  New  Promise. 
Change  of  Note;  Exeention  of  New 

Mortgage  In  Place  of  Old ;  Bights 

of  Mortgagee. 

Foreclosure. 

1.  Nature,  Object,  and  Meaning  of; 

Necessity  of  to  Divest  Rights. 

2.  Waiver  of  Security;  Separate  Ac 

tion  Upon  Debt;  Rule  That  There 
Can  be  But  One  Action. 

3.  SuU  Before  Debt  is  Due;  Fore 

closure  for  Interest. 
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4.  Where  Debt  is  Payable  in  ItutaU' 
merits. 

5.  Jurisdiction. 

6.  Venue. 

7.  Pariies. 

a.  Who  may  Sue;  Proper  Par- 
ties Plaintiff. 

b.  Parties  Defendant. 

A.  General  Rule  that  all  In- 
terested Persons  Should 
be  Made  Parties. 

B.  Mortgagor  as;  Where 
Legal  Rights  Only  In- 
volved. 

0.  Persons    Claiming    Title 
•  Adversely. 

D.  Grantees   of    Mortfi^agor ; ' 
Purchasers   at    Execu- 
tion Against. 

E.  Other  Encumbrancers  or 
Lienors. 

F.  Personal  Representatives ; 

Heirs;  Children;  Wife 
or  Widow. 
G.  Principals;     Person    for 
Whose    Benefit   Mort^ 
gage  Executed. 
H.  Assignors  of  Mortgagor. 
c  Objection    to;    Bringing   in 
Is  ew  Parties. 

8.  Pleadings. 

9.  Summons;  Constructive  or  Insuf- 
ficient  Service, 

10.  Jury  Trial  of  Issues  in. 

11.  Evidence  in, 

12.  Questions  Considered  on. 

13.  Receivers  or  Masters f  Appointment 

14.  Decree  in, 

a.  Under  Old  Chancery  System ; 
Option  of  Mortgagee  as  to. 

b.  Effect  of  on  Property  or  as  a 
Merger. 

c.  Relief  Authorized  by  Plead- 
ings; Judgment  on  the 
Pleadings;  Default. 

d.  Interest. 

e.  Contents  of;  Description; 
Direction  as  to  Application 
of  Proceeds. 

f .  Lien  of. 
Where  Several  Defendants. 

L.  Validity,  Conclusiveness  and 
Setting  Aside;  Control  of 
Court  Over. 

L  Personal  Judgment;  Judg- 
ment for  Deficiency. 

].  Effect  of  Death  on;  Issuing 
Execution;  Action  on* 

15.  Findings. 

16.  CoHts. 
^oo7    -17,  Counsel  Fees. 

18.  Sale. 

a.  Order  of  Sale ;  Direction  as  to 

Sale  or  Deed  in  Judgment. 

b.  How  Conducted ;  Sale  of  Lots 

Singly  or  En  Masse. 

c.  Power  and  Duty  of  Sheriff; 

De  Facto  Sheriff. 

d.  Seconci  Order  of  Sale. 

e.  Consideration ;  Agreement  for 

Bid. 

f.  Who  may  Bid, 


I: 


g.  Estate  Passine;  Title  oTPoi^ 

chaser ;      Rights     Against 

Other  Lienors, 
h.  Subrogation  of  Purchaser, 
i.  Conveyance    by    Purchaser; 

Agreement  as  to  Property, 
j.  Possession,  Right  of;  Benta 

and  Profits. 
k.  Caveat   Emptor;     Relief  of 

Purchaser;  Dibtribution  of 

Proceeds. 
19.  Appeal;  Effect  of  and  Rights  en 
Reversal. 

Sedemptloii. 

1.  Estate  of  Mortgagor  After  Sale. 

2.  Rights  of   Foreclosure   and  Rt- 

demption  are  Reciprocal. 

3.  Nature  of  Right;  ConetrucUon  of 

or  Change  in  Statutes  Relating  to. 

4.  Foreclosing  Equity  of  Redemption. 

5.  Who  may  Redeem, 

8.  Interest  "Which  may  he  Redeemed; 
Redemption  of  Cotenan^s  In- 
terest; Subrogation  of  Redemp- 
tioner9 

7.  Tender;  Amount  of  Payraent;  Er- 

cessive^  Recovery  of, 

8.  Time  WUhin  Which  Redemntum 

may  be  Made;  Action  to  Redeem, 

9.  Sale  of  Equity  of  Redemption. 

XXI.  Chattel  Hortmres. 

1.  What  Constitute, 

2.  PropeHy    Which   may  be  Moi¥ 

gaged. 
8.  Form  of;  Estoppel  as  to. 

4.  Validity  of, 

a.  Mortgage  of  Stock,  Transfer 

on  Books. 

b.  Mortgages  to  Secure  Creditor 

or  Future  Advances,  or  of 
Property  not  in  Existence. 

c.  Consideration,  Sufficiency. 

d.  Acknowledgment     and    B^ 

cording  of. 

e.  ChauKe  of  Possession. 

f.  FraucT in. 

5.  Title^  Possession,  and  Rights  of 

Mortgagee;     Actions    by    ana 
Against, 

6.  Mortgage  by  Lessee  of  Crop. 

7.  Lien  of  and  Priority, 

8.  Payment;  Sale;  Foreclosure;  Be- 

iemption. 

9.  Parol  Agreement  Relating  to. 

Against  estate.  See  Estates  of  Deceased 
Persons,  VI,  7,  b. 

Trust  deeds.    See  Trust  Deeds. 

Instrument,  whether  a  deed  of  trust  or  a 
mortgage.    See  Trust  Deeds,  I. 

Contract,  when  regarded  as  mortgage  to 
secure  sum  advanced.  See  Rescission  of  Con- 
tracts, 101. 

Deed,  whether  includes.    See  Deeds,  1. 

Merger  of  mortgage  in  fee.    See  Merger,  2, 

etseq. 

Garnishment  of  debt  secured  by  mortga^je. 
See  Attachments,  275. 

Mortgage  to  protect  creditors.  See  Assign- 
ments lor  Benefit  of » /reditors,  14. 

Evidence,  mortgage  as.  See  Evidence,  III,  4. 

Sale  of  mortgaged  property  by  judgment 
creditor.    See  Executions,  85. 
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I.  Nature  of;  Estate  Conyejed  by. 

1.  At  common  law  a  mortgage  was  regarded 
as  a  conveyance  of  a  conditional  estate,  which 
became  absolute  upon  breach  of  its  conditions. 
It  gave  to  the  mortgagee,  except  as  otherwise 
provided  by  stipulations  inserted  in  the  in- 
Btrument,  a  rit.nt  to  immediate  possession. 
Upon  it  he  could  enter  peaceably  or  sup- 
port ejectment.  (Fogarty  v.  Sawyer,  17  Oal. 
589.) 

2.  At  common  law  a  mortga^  was  re- 
garded as  a  conveyance  of  a  conditional  estate, 
and,  upon  breach  of  its  condition,  the  estate 
became  absolute;  but  courts  of  equity,  to 
relieve  from  the  hardship  of  this  rule,  gave  to 
the  mortgagor  a  right  to  redeem  upon  pay- 
ment, within  a  reasonable  time,  of  the  debt 
aecured.  (Goodenow  v.  Ewer,  16  Cal.  461.) 
Cited  2  Dak.  264. 

3.  A  mortgage  executed  prior  to  the  passage 
of  the  two  hundred  and  sixtieth  section  of 
the  Practice  Act  in  1851  was  not  a  convey- 
ance of  a  conditional  estate  to  become  abso- 
lute on  a  breach  of  condition  as  at  common 
law.     (Skinner  v.  Buck,  29  Cal.  253.) 

4.  Equitable  doctrine  as  to  mortgages  has 
been  aaoj^ted  in  this  state,  and  asserted,  di- 
rectly or  indirectly,  in  repeated  instances  bv 
this  court.  (McMillan  v.  Richards,  9  Cal. 
365.) 

6.  The  original  character  of  mortgages  has 
undergone  a  change.  They  have  ceased  to 
be  conveyances  except  in  form.  They  are  no 
longer  understood  as  contracts  of  purchase 
and  sale  between  the  parties,  but  as  transac- 
tions by  which  a  loan  is  made  on  the  one  side 
and  security  for  its  repayment  furnished  on 
the  other.  They  pass  no  estate  in  the  lands, 
but  are  mere  securities,  and  default  in  the 
payment  of  the  money  secured  does  not 
change  their  character.  (McMillan  y.  Rich- 
ards, 9  Cal.  365.) 

6.  In  mortgages  the  form  of  the  contract  is 
one  of  conveyance;  while  in  truth  the  con- 
tract is  only  one  of  security,  and  equity  gives 
effect  to  the  intention  of  the  parties,  (^och 
v.  Briggs,  14  Cal.  256.) 

Cited  16  Cal.  468 ;    21  Cal.  621 ;  21  Nev.  408. 

7.  The  settled  doctrine  of  ecjuity  now  is, 
that  a  mortgage  is  a  mere  security  for  a  debt, 
and  passes  only  a  chattel  interest;  that  the 
debt  IS  the  principal  and  the  land  the  inci- 
dent ;  that  the  mortgage  constitutes  simply  a 
lien  or  encumbrance ;  and  that  the  equity  of 
redemption  is  the  real  and  beneficial  estate 
in  the  land,  which  may  be  sold  and  conveyed 
by  the  mortgagor  in  any  of  the  ordinary 
modes  of  assurance,  subject  only  to  the  lien 
of  the  mortgage.  (McMillan  y.  Richards,  9 
Cal.  365.) 

Cited  13  Cal.  14;  15  Tal.  293;  16  Cal.  467;  17 
Cal.  592;  18  Cal.  488;  21  Cal.  621 ;  22  Cal. 
262;  33  Cal.  264;  35  Cal.  413;  36  Cal.  39,  et 
seq. ;  39  Cal.  254. 255 ;  66  Cal.  201 ;  8  Col.  34 ; 
2  Dak.  264 ;  8  Mont.  344. 

8.  A  mortgage  is  merely  a  security  for  the 
payment  of  money.  (Godeffroy  v.  (jaldwell, 
2  Cal.  489,  cited  8  Cal.  267,  9  Cal.  409 ;  Haff- 
ley  V.  Maier,  13  Cal.  18,  cited  16  Cal.  468,  21 
Cal.  621,  24  Cal.  498,  36  Cal.  39;  Mack  v. 
WeUlar,  39  Cal.  247.) 


9.  It  is  definitely  settled  in  this  state  that  a 
mortgage  does  not  convey  the  title  to  the 
mortgaged  premises,  but  only  creates  a  lien 
thereon  for  the  security  of  the  mortgage  debt. 
(Carpentier  v.  Brenham,  40  Cal.  221,  cited  68 
Cal.  568;  Blud worth  v.  Lake,  33  Cal.  255, 
cited  36  Cal.  39;  Harp  v.  Calahan,  46  Cal. 
222;  Tapia  y.  Demartini,  77  Cal.  383.) 

10.  A  mortgage  in  this  state  is  not  a  con- 
veyance or  transfer  of  real  property,  and  the 
fact  that  it  is  defined  as  '*  a  conveyance''  in 
the  recording  act  does  not  imply  that  it  is  a 
transfer  of  title.  (Stewart  v.  Powers,  98  Cal. 
514.) 

11.  Mortgage  is  considered  as  only  the 
security  for  a  debt ;  the  estate  remains  that  of 
the  mortgagor  in  the  character  of  owner,  and 
must  continue  to  remain  so  with  all  the  inci- 
dents of  ownership  until  by  a  foreclosure  and 
sale  a  new  owner  is  substituted.  (Guy  y.  Ide, 
6  Cal.  99.) 

Cited  8  Cal.  267 ;  9  Cal.  410 ;  24  Cal.  498. 

12.  A  mortgage  is  a  mere  security,  and 
under  it  no  estate  in  the  mortgaged  land 
passes  to  the  mortgagee  either  before  or  after 
condition  broken.  (McGurren  y.  Garrity,  68 
Cal.  566;  Mack  v.  Wetzlar,  39  Cal.  247,  cited 
66  Cal.  201,  68  Cal.  568,  2  Dak.  264,  3  Mont. 
175.) 

13.  In  this  state  a  mortgage  is  not  regarded 
as  a  conveyance  vesting  in  the  mortgagee  any 
estate  in  the  land,  either  before  or  after  con- 
dition broken,  but  is  regarded  as  a  mere 
security,  operating  upon  the  property  as  a 
lien  or  encumbrance  only.  (Goodenow  v. 
Ewer,  16  Cal.  461,  cited  18  Cal.  488,  21  Cal. 
621,  33  Cal.  96,  36  Cal.  39;  Nagle  v.  Macy,  9 
Cal.  426,  cited  15  Cal.  293,  16  Cal.  468,  18  Cal. 
488,  21  Cal.  621,  36  Cal.  39,  42;  Dutton  v. 
Warschauer,  21  Cal.  609,  cited  22  Cal.  336,  23 
Cal.  26,  25  Cal.  161,  29  Cal.  256,  35  Cal.  413, 
39  Cal.  255,  66  Cal.  201.) 

14.  This  doctrine  was  established,  not 
merely  from  a  consideration  of  the  provisions 
of  the  statute  of  1851,  but  also  from  a  consid- 
eration of  the  real  object  and  intention  of  the 
parties  in  executing  and  receiving  instruments 
of  this  kind,  and  as  embodying  tne  principles 
recognized  generally  in  the  courts  of  other 
states.    (Dutton  v.  Warschauer,  21  Cal.  609.) 

16.  The  provisions  of  the  statute,  however, 
led  the  court  to  go  beyond  the  decisions  in 
other  states  adopting  the  equitable  doctrine 
as  to  mortgages,  and  to  carry  that  doctrine  to 
its  legitimate  and  logical  result  by  regarding 
the  mortgage  as  a  security  under  all  circum- 
stances, botn  at  law  and  in  equity.  (Dutton 
V.  Warschauer,  21  Cal.  609.) 

16.  The  character  of  the  mortgage,  as  a 
mere  security,  is  not  changed  by  default  in 
the  payment  oJf  the  debt  secured,  and  pavnient 
after  default  operates  as  an  extinguishment 
of  the  lien  equally  as  payment  at  the  maturity 
of  the  debt.  (Dutton  v.  Warschauer,  21  Cal. 
609;  Johnson  v.  Sherman,  15  Cal.  287,  cited 
16  Cal.  468,  18  Cal.  488,  21  Cal.  621,  24  Cal. 
498,  36  Cal.  39,  68  Cal.  568.) 

17.  The  character  of  a  mortgage,  as  security, 
is  in  no  way  affected  by  the  fact  that  judg- 
ment for  the  debt  has  been  obtained.  (Nagle 
V.  Macy,  9  Cal.  426.) 
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18.  A  mortgagee  after  condition  broken, 
whether  in  or  out  of  posseesion,  cannot  convey 
the  l^al  title,  and  his  deed,  as  mortgagee 
alone,  without  a  transfer  of  the  debt,  passes 
nothing.    (Button  v.  Warschauer,  21  Cal.  609.) 

Mortgage  follows  the  debt.    8ee  post,  XIII* 

19.  Section  260  of  the  Practice  Act  of  1851, 
which  provides  that  "  a  mortgage  of  real  prop- 
erty shali  not  be  deemed  a  convevance  what- 
ever its  terms,''  etc.,  applies  to  all  mortgages, 
as  well  those  executed  oef ore  as  after  its  pas- 
sage. (Grattan  v.  Wiggins,  23  Cal.  16.) 
Cited  29  Cal.  255. 

20.  The  words  *'  whatever  its  terms"  in  sec- 
tion 260  of  the  Practice  Act  were  intended  to 
control  the  terms  of  grant,  bargain,  and  sale, 
generally  employed  in  mortgages,  and  do  not 
relate  to  stipulations  for  possession  or  sale. 
(Fo^arty  v.  Sawyer,  17  Cal.  689.) 

Bight  of  mortgagee  to  possession.  See  post, 
X,  1,  a. 

Pledge,  distinction  between  and  mortgage. 
See  Pledges,  II. 

Encumbrance,  mortgage  as.  See  Vendor 
and  Vendee.  VIII.  3. 

Mortgagee,  interest  of  is  not  liable  to  attach- 
ment.   See  Attachments,  123. 

Mortgagor,  interest  of  is  liable  to  attach- 
ment.   See  Attachments,  124. 

n.  What  Constitates. 

/•  Debt,  ifecBMity  of;  Once  a  Mortgage  M/wa/B 

a  Mortgage. 

21.  The  existence  of  a  debt — an  obligation 

to  pay  money — ^is  essential  to  the  existence  of 

a  mortgage.    (Henley  v.  Hotaling,  41  Cal. 
22,) 

Cited  68  Cal.  406. 

22.  It  is  not  necessary,  to  constitute  mort- 
gage, that  it  should  appear  upon  face  of  the 
papers  that  there  was  any  personal  obligation 
on  the  part  of  the  mor^agor  to  pay  the 
amount  of  the  principal  and  interest.  Such 
obligation  would  only  enable  the  mortgagee 
to  look  to  the  mortgagor  for  any  deficiency 
remaining  after  the  application  of  the  pro- 
ceeds of  sale  of  the  premises  to  the  payment 
of  the  sum  secured.  (Hickox  v.  Lowe,  10 
Cal.  197.) 

Cited  22  Cal.  626;  2  Idaho,  1117. 

23.  If  mortgage  at  beginning,  the  instru- 
ment always  remains  a  mortgage.  (Lee  v. 
EvauB,  8  Cal.  424.) 

Cited  14  Cal.  246. 

2.  Deeds. 

a.  Absolute  Deeds  with  Defeasances  or  Agree- 
ments to  Reconvey. 

24.  When  a  deed  absolute  on  its  face  is 
given  of  a  tract  of  land,  and  at  the  same  time 
the  grantee  makes  to  the  grantor  a  defeasance, 
agreeing  to  sell  the  grantor  the  land,  if  he 
pays  a  sum  fixed  b^r  a  certain  time,  the  test 
by  which  to  determine  whether  the  transac- 
tion is  a  mortgage  or  a  defeasible  sale  is  the 
fact  whether  ornot,  notwithstanding  the  con- 
veyance, there  is  a  subsisting,  continuing  debt 
from  the  grantor  to  the  grantee.  (Farmer  v. 
Grose,  42  Cal.  169,  cited  42  Cal.  83,  55  Cal.  356, 
71  Cal.  411,  75  Cal.  275,  2  Idaho,  66.  7  Mont. 


699;  Hickox  v.  Lowe,  10  CaL  197,  cited  14 
CaL  436,  2  Idaho,  1117.) 

25.  If  the  consideration  for  the  conveyance 
was  an  antecedent  debt,  and  the  property  is 
to  be  reoonveyed  on  the  payment  ot  the  debt, 
and  nothing  more  appears,  prima  facie  the 
transaction  constitutes  a  mortgage.  (Farmer 
V.  Grose,  42  Cal.  109.) 

Cited  2  Idaho,  66. 

26.  In  like  manner,  if  there  is  no  ante- 
cedent debt,  but  a  loan  of  money  to  be  repaid, 
with  interest,  it  is  a  mortgage.  (Farmer  t. 
Groes,  42  Cal.  169.) 

27.  If  the  debt  continued  after  the  execa- 
tion  of  the  conveyance  the  instruments  con- 
stitute a  mortgage ;  if,  on  the  other  hand,  the 
debt  was  extmguished  by  the  conveyance, 
the  agreement  to  reconvey  must  be  regarded 
as  an  independent  contract,  in  no  respMect 
affecting  the  absolute  character  of  the  origi- 
nal instrument.  (Hickox  v.  Lowe,  10  OiX. 
197.) 

Cited  2  Idaho,  1117. 

28.  The  onlv  difficulty  which  arises,  where 
there  is  an  absolute  conveyance  with  an  at- 
tendant agreement  to  reconvey,  is  to  ascer- 
tain the  Tact  whether  the  debt  subsists  or 
has  been  extinguished ;  and,  where  there  is 
doubt  on  this  point,  courts  of  equity  lean  in 
favor  of  the  right  of  redemption,  and  construe 
instruments  as  constitutinga  mortgage  rather 
than  a  conditional  sale.  (Hickox  v.  Lowe,  10 
Cal.  197.) 

29.  A  provision  in  an  agreement  for  a  re- 
conveyance, upon  the  payment  of  the  precise 
amount  of  the  consideration,  and  a  stipulated 
monthly  interest  thereon,  is  a  circumstance 
favoring  the  conclusion  that  the  debt  sab- 
sisted.  (Hickox  v.  Lowe,  10  Cal.  197.) 
Cited  27  Cal.  142;  55  Cal.  356. 

30.  A  provision  in  the  agreement,  for  the 
application  of  the  proceeds  of  the  property, 
after  deducting  the  expenses  of  its  charge  to 
the  payment  of  the  monthlv  interest,  and 
any  excess  upon  the  principal  sum,  is  a  very 
strong  circumstance  to  show  the  existence  of 
the  debt,  and,  when  taken  in  connection  with 
the  other  circumstances  above  stated,  is  con- 
clusive that  the  debt  was  not  extinguished  by 
the  conveyance,  and  that  the  transaction  was 
intended  as  a  mortgage.  (Hickox  v.  Lowe,  10 
Cal.  197.) 

31.  If  it  were  shown  aliunde  that  the  con- 
sideration of  the  deed  was  a  pre-existing  debt 
these  provisions  would  be  strong  evidence  of 
the  continued  existence  of  the  debt,  and  that 
the  deed  was  intended  as  a  mortgage.  (Peo- 
ple ex  rel.  Ford  v.  Irwin,  14  Cal.  428.) 

32.  If,  from  such  proof,  in  connection  with 
the  instrument  itself,  it  was  clearly  a  mort- 
gage, then  it  would  be  so  held,  although  the 
parties  had  inserted  in  the  contract  to  recon- 
vey an  express  declaration  that  it  should  be 
treated  only  as  a  contract  to  reconvey  and 
not  as  a  mortgage.  (People  ex  rel.  Ford  v. 
Irwin,  14  Cal.  428.) 

33.  A  conveyance,  and  an  attendant  agree- 
ment for  a  reconveyance  upon  the  payment 
of  the  amount  of  the  consideration  and  inter- 
est, do  not  of  themselves,  in  the  *^^*®^^^f 
other  circumstances,  create  a  mortgage,  but 
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<mly  a  defeasible  purchase,  which  should  be 
narrowly  watched  lest  it  may  be  made  the 
means  of  converting  what  was  in  fact  in- 
tended as  security  into  an  absolute  purchase. 
(Hickox  v.  Lowe,  10  Gal.  197.) 

84.  A  covenant  to  reconvey  does  not  neces- 
sarily convert  an  absolute  deed  into  a  mort- 
gage. It  may  be  one  among  other  facts 
showing  that  the  parties  intended  the  deed  to 
operate  as  a  mortgage.  (Henley  v.  Hotaling, 
41  Cal.  22.) 

Cited  96  Gal.  58 ;  2  Idaho,  66, 69. 

85.  Parties  may  buy  lands  in  satisfaction  of 
a  debt  or  for  a  consideration  paid,  and  con- 
tract to  reconvey  upon  the  payment  of  a  sum 
certain,  without  any  intention  that  the  trans- 
action should  create  a  mortgage.  (Henley  v. 
Hotaling,  41  Cal.  22.) 

Cited  75  Cal.  97. 

86.  To  convert  an  absolute  deed  into  a  mort- 
gage something  more  must  be  shown  than  a 
reservation  of  the  right  to  repurchase.  (Hen- 
ley Y.  Hotaling,  41  Gal.  22.) 

87.  A  deed  absolute  on  its  face  accompanied 
by  a  contemporaneous  defeasance  showing 
that  it  was  made  to  secure  the  payment  of  a 
sum  of  money  loaned  by  the  grantee  to  the 
grantor,  and  payable  at  a  future  day  with  in- 
terest, is  a  mortgage.  (Booth  v.  Moskins,  75 
Cal.  271.) 

Cited  80  Cal.  825,  352 ;  90  Gal.  442 ;  22  Gr.  131. 

88.  Although  an  absolute  deed,  accompa- 
nied by  a  covenant  to  reconvey  upon  the  re- 

Eayment  of  the  purchase  money,  or  even  a 
irger  sum,  may  amount  to  a  conditional  sale, 
yet,  if  such  contract  be  made  upon  the  nego- 
tiation of  a  loan,  and  such  was  the  intention 
of  the  parties,  the  court  will  construe  it  as  a 
mortgage.    (Sears  v.  Dixon,  33  Cal.  326.) 

89.  If  a  deed  of  land,  absolute  on  its  face, 
is  executed  and  delivered  in  consideration  of 
a  precedent  debt  due  from  the  grantor  to  the 
grantee,  and  there  is  at  the  time  a  verbal 
understanding  between  the  parties  that  the 
grantor  shall  be  entitled  to  a  reconveyance 
upon  the  payment  of  the  debt,  then  the  con- 
veyance IS  a  mortgage*  (Lodge  v.  Turman 
24'Cal.  386.) 

40.  An  absolute  deed  is  sufficiently  shown  to 
have  been  intended  as  a  mortgage  by  a  writ- 
ten memorandum  signed  by  the  parties  con- 
temporaneously with  the  execution  of  the 
deed,  showing  that  the  grantee  is  to  borrow 
money  on  the  land  and  use  it  for  the  grantor 
in  paying  his  indebtedness  to  various  persons, 
ana  taxes  on  the  land,  and  that  the  grantor  is 
to  have  the  land  again  by  deed  when  he 
pays  the  amount  borrowed,  and  any  other 
aebts  due  the  grantee,  with  interest  at  one 
per  cent  on  each  item ;  and  such  memoran- 
dum is  admissible  in  evidence  in  an  action 
by  the  grantee  to  foreclose  the  alleged  mort- 
gage.   (Rogers  v.  Jones,  92  Cal.  80.) 

41«  A  deed  of  land  from  A.  to  F.,  reciting 
the  consideration  at  one  hundred  dollars,  and 
a  contract  not  under  seal,  not  acknowledged 
nor  recorded,  from  F.,  a^eeing  to  reconvey 
the  land  to  A.,  upon  payment  within  a  eiven 
time,  of  eight  thousand  six  hundred  dollars, 
with  Interest  at  a  specified  rate,  deducting 
the  rents  and  profits  of  the  land  during  the 


period  limited  for  payment,  were  delivered 
between  the  parties  at  the  same  time.  Held, 
that  the  deed  is  not  a  mortgage,  in  the 
absence  of  proof  that  the  consideration  for  it 
was  a  debt  pre-existing  or  created  at  the 
time,  and  stiU  subsisting  between  the  parties ; 
that  the  provisions  in  the  contract  of  recon- 
veyance relative  to  the  pavment  of  interest, 
and  the  rents  and  profits,  do  not  necessarily 
imply  the  existence  of  a  debt  which  is  essen- 
tial to  a  mortgage.  (People  ex  rel.  Ford  y« 
Irwin,  14  Cal.  428.) 

42.  Where  Page  conveyed  land  to  Vilhac 
on  December  12, 1864,  by  deed  absolute  on  its 
face,  in  consideration  of  Vilhac's  satisfying 
a  mortgage  for  two  thousand  five  hundred  and 
twenty-two  dollara,  which  he  held  against 
Page  upon  the  property,  and  paying  oft  a 

grevious  mortgage  for  five  thousand  two 
undred  and  fifty-five  dollars,  held  by  a  third 
party  on  the  same  property,  and  at  the  same 
time  Vilhac  gave  Page  a  contract,  agreeing  to 
sell  back  the  whole  or  any  part  of  the  prop- 
erty on  payment  of  eight  thousand  three 
hundred  and  seventy-seven  dollara,  or  a  pro- 
portional part  thereof,  on  or  before  November 
1, 1865,  at  which  time  the  agreement  was  to 
"  cease  to  be  in  force  and  become  entirely  null 
and  void,"  and  it  appeared  that  the  eight 
thousand  three  hundred  and  seventy-seven 
dollara  to  be  paid  represented  moneys  actu- 
ally paid  and  to  be  paid  by  Vilhac  on  the 
property,  and  no  part  of  it  to  be  made  up  of 
mterest  to  accrue  during  the  interim,  and 
that  the  attorney  who  drew  the  papera  was 
directed  by  the  parties  to  draw  a  full  deed  and 
not  a  mortage,  but  to  give  Page  a  privilege  of 
buving  back  the  whole  or  any  part,  if  he  was 
able  to  do  so  by  November  1,  1865,  and 
that  both  parties  so  understood  the  arrange- 
ment, held,  that  the  transaction  was  one  of 
sale  and  not  of  mortgage,  and  that  after  No- 
vember 1, 1865,  without  any  thing  having  been 
done.  Page  had  no  right  or  equity  in  the 
property.    (Page  v.  Vilhac,  42  Cal.  75.) 

43.  When  a  third  peraon  advances  money  to 
mortgagore  to  redeem  land  from  a  foreclosure 
sale  by  a  mortgagee,  and,  in  consideration 
thereof,  receives  a  deed  absolute  in  form  from 
the  mortgagora,  and  entera  into  a  simultane- 
ous agreement,  under  which  the  latter  agree 
to  purchase  the  land  for  a  sum  equal  to  the 
amount  paid  for  redemption,  the  expenses  of 
preparing  the  instruments,  the  premiums  on 
policies  of  insurance,  and  an  additional  sum 
as  compensation  to  the  party  advancing  the 
money,  and  it  is  stipulated  that  time  shall 
be  of  the  essence  of  the  contract,  and  that, 
upon  failure  to  fulfill  the  agreement  of  pur- 
chase, the  grantee  of  the  deed  *' shall  be 
released  from  all  obligations  to  convey  said 
property,  and  shall  be  entitled  to  immediate 
possession  of  the  same,  said  parties  of  the 
second  part  shall  forfeit  all  rights  thereto,  and 
said  parties  of  the  firat  part  shall  be  entitled  to 
a  strict  foreclosure  of  this  contract/'  but  there 
is  no  agreement  that  in  any  contingency  the 
parties  of  the  second  part  are  to  be  released 
from  their  obligation  to  pay,  held,  that  the 
transaction  is  a  mortgage.  (Baker  v.  Fire- 
man's Fund  Ins.  Co.,  79  Cal.  34.) 

44.  The  action  was  brought  to  have  a  deed 
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abeolute  in  form,  executed  by  the  plaintiff  to 
the  defendant,  adjudged  a  mortga^se.  On  the 
16th  of  July,  1876,  the  plaintiff  was  the  owner 
of  the  land  in  question,  which  was  then  worth 
about  four  thousand  dollars.  He  was  in- 
debted at  the  time  in  the  sum  of  about  twelve 
hundred  dollars.  Under  these  circumstances 
he  applied  to  the  defendant,  his  brother,  in 
whom  he  placed  great  confidence,  for  as- 
sistance. The  defendant  agreed  to  pay  the 
indebtedness  of  the  plaintiff,  provided  the 
latter  would  execute  to  him  a  conveyance  of 
his  land.  The  plaintiff  thereupon  executed 
the  deed  in  question.  At  the  same  time  a 
written  defeasance  was  executed  by  the 
parties,  to  the  effect  that  the  defendant 
should  take  and  hold  possession  of  the  land 
for  six  years,  and  that,  at  the  expiration 
thereof,  the  land  should  be  reconveyed  to  the 
plaintiff  upon  his  paying  to  the  defendant 
such  sum  of  money  as  mi^ht  then  be  found 
due  him.  After  the  expiration  of  the  six 
years  the  plaintiff  demanded  from  the  defend- 
ant an  account  of  the  rents,  issues,  and  profits 
of  the  land,  and  offered  to  pay  him  whatever 
sum  might  be  found  due.  This  demand  the 
defendant  refused,  and  claimed  the  land, 
which  had  greatly  increased  in  value,  as  his 
own.  Held,  that  the  deed  should  be  deemed 
a  mortgage,  and  was  not  made  to  hinder  or 
delay  the  creditors  of  the  plaintiff.  (Husheon 
V.  Efusheon,  71  Cal.  407.) 
Cited  96  Cal.  32;  99  Cal.  649. 

46.  A  deed  of  land  from  A.  to  F.,  reciting 
the  consideration  at  one  hundred  dollars,  and 
a  contract  from  F.  not  under  seal,  not  ac- 
knowledged nor  recorded,  agreeing  to  recon- 
vey  the  land  to  A.  upon  payment  within  a 
given  time  of  eight  thousand  six  hundred  dol- 
lars with  interest  at  a  specified  rate,  deduct- 
ing the  rents  and  profits  of  the  land  during 
the  period  limited  for  payment,  were  delivered 
between  the  parties  at  the  same  time.  This 
contract  contained  a  provision  that  it  should 
be  treated  only  as  a  contract  to  convey,  and 
not  as  an  acknowledgment  that  the  de^  was 
intended  as  a  mortgage.  The  real  considera- 
tion of  this  deed  was  a  pre-existing  in-, 
debtedness  of  eight  thousand  six  hundred 
dollars  due  from  A.  to  F.  Held,  that  this 
deed  is  not  in  effect  a  mortgage;  that  the 
question  is  one  of  intention  to  be  gathered 
from  the  whole  transaction ;  that,  although 
the  consideration  of  the  deed  was  an  ante- 
cedent debt,  yet  the  legal  inference  is  that 
the  debt  was  discharged  upon  the  execution 
of  the  deed,  and  the  provision,  in  the  con- 
tract to  reconvey  as  to  not  treating  the  de^ 
as  a  mortgage,  confirms  this  inference ;  and  it 
was  competent  for  the  parties  to  insert  such  a 
provision.  (People  ex  rel.  Ford  v.  Irwin,  18 
Cal.  117.) 

46.  This  contract  in  itself  is,  in  legal  effect, 
an  agreement  to  sell,  and  the  provision 
as  to  not  treating  the  deed  as  a  mortgage 
must  be  regarded  as  one  of  the  conditions 
upon  which  the  contract  was  executed,  and 
does  not  take  away  or  interfere  with  its  eflBcacy 
as  a  contract,  but  simply  repels  any  presump- 
tion from  outside  facts  giving  it  an  operation 
different  from  the  intention  of  the  parties. 
(People  ex  rel.  Ford  v.  Irwin,  18  Cal.  117.) 


47.  v.  gave  F.  a  deed  of  bargain  and  sale, 
absolute  on  its  face ;  at  the  same  time,  and  at 
a  part  of  the  same  transaction,  F.  gave  V.  a 
written  instrument  to  the  effect  that  the  deed 
had  been  taken  as  security  for  a  note  which 
he  held  against  V.,  and  that  F.  woold  indorse 
upon  the  note  all  moneyH  received  by  him 
from  sales  of  the  land,  and  tliat,  when  the  note 
was  all  paid,  F.  would  deed  back  to  V.  all  the 
land  then  unsold.  Held,  that  this  was  not  a 
mortgage  merely  but  a  trust  for  the  benefit 
of  F.,  and  that  the  legal  title  was  in  F.  while 
the  trust  continued.  (Vance  v.  Lincoln,  38 
Cal.  686.) 

48.  A  deed  and  defeasance,  to  constitnte  a 
mortgage,  must  be  between  the  same  parties. 
(Low  v.  Henry,  9  Cal.  688.) 

49.  If  a  deed  is  executed  conveying,  and  in- 
tended to  convey,  an  absolute  title  the  subee- 
quent  execution  of  a  defeasance  by  the  parties 
will  not  turn  the  deed  into  a  mortgage. 
(Green  v.  Butler,  26  Cal.  695.) 

50.  Where  a  deed  and  defeasance  are  in 
separate  instruments,  thus  constituting  a 
mortgage,  a  purchase  of  the  equity  of  redemp- 
tion bv  the  mortgagee  from  the  mortgagor  for 
its  full  value,  and  a  surrender  of  the  defeas- 
ance to  the  mortgi^ee  to  be  canceled,  and 
the  retention  of  it  by  the  mortgagee,  is  in  law 
a  cancellation  of  the  defeasance,  though  not 
actually  destroyed.  (Green  v.  Butler,  26  Cal. 
596.) 

61.  G.  executed  to  B.  a  deed  absolate  on  its 
face,  but  intended  as  a  security  for  money. 
B.  subsequently  executed  an  instrument 
whereby  he  agreed  to  reconvey  to  G.,  upon 
payment  by  G.  at  a  specified  day  of  a  certain 
sum  of  money  due  from  G.  to  B.,  and  B.,  by 
consent  of  G.,  went  into  possession.  After- 
wards there  was  an  accounting,  and  B.  pur- 
chased of  G.his  interest  in  the  land,  and  paid 
therefor  its  full  value,  the  money  due  being  a 
part  of  the  purchase  money ;  and  thereupon 
G.  surrendex^  up  to  B.  the  said  last-named 
instrument  to  be  canceled,  upon  an  under- 
standing between  the  parties  that  such  sur- 
render and  cancellation  should  and  would  vest 
the  absolute  title  to  the  lands  in  B.,  and  B. 
continued  in  possession  in  pursuance  of  his 
purchase.  Afterwards  G.  brought  suit  against 
B.,  claiming  that  said  surrender  and  cancella- 
tion of  said  instrument  did  not  vest  the  title 
in  B. ;  that  said  conveyance  was  still  only  a 
mortgage;  that  the  indebtedness  had  been 
paid  by  the  rents  and  profits ;  and  asking  that 
B.  be  adjudged  to  convey  to  G.  Held,  that 
under  such  circumstances  a  court  of  equity 
would  not  compel  a  conveyance.  (Green  v. 
Butler,  26  Cal.  595.) 

Evidence  as  to.    8ee  jKwt,  II,  2,  d. 

Effect  of  on  title.    See  post,  II,  2,  e. 

Deed  upon  condition  is  not  mortgage.  See 
Deeds,  385. 

Deed  with  defeasance  and  not  mortgage, 
contract  is  when.    8ee  Deeds,  356. 

b.  Deed  Intended  as  Security  for  a  Debt. 

62.  Conveyance  conditioned  to  be  void  on 
payment  of  given  sum  on  given  day,  otherwise 
to  be  and  remain  in  full  force  and  virtue,  is  a 
mortgage  and  not  a  conditional  sale.  (Fergu- 
son V.  Miller,  4  Cal.  97*) 
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58.  In  determining  whether  or  not  a  bill  of 
Bale  given  in  consideration  of  a  pre-ezistins 
debt  is  a  mortgage,  the  question  to  be  settled 
Ib  whether  the  intention  of  the  parties  was  to 
cancel  the  debt  or  to  secure  its  payment ;  and 
this  is  a  question  of  fact,  the  determination  of 
which  depends  upon  the  negotiations  had  at 
the  time  and  the  subsequent  acts  of  the  par- 
ties.    (Cook  v.  Lion  F.  Ins.  Co.,  67  Gal.  369. 

54.  In  order  that  a  deed  absolute  in  form  be 
held  a  mortgi^;e,  the  central  fact  to  be  found 
is  the  existence  of  an  indebtedness  at  the 
time  of  the  transaction  (forming  the  consid- 
eration of  the  deed)  and  a  continuation  of  the 
relation  of  debtor  and  creditor.  If  this  is 
found,  the  inference  is  that  the  deed  was  not 
made  to  transfer  the  title,  but  to  secure  the 
debt.    (Montgomery  v.  Spect,  56  Cal.  S52.) 

55.  The  debt  to  secure  which  the  deed  is 
given  may  be  an  antecedent  debt,  or  one 
created  at  the  time,  or  it  may  be  advances  to 
be  thereafter  made  by  the  mortgagee  to  or  for 
the  mortgagor ;  and  no  accompanying  written 
promise  on  the  part  of  the  mortgagor  to  pay 
the  debt  is  necessary.  ( Husheon  v.  Husheon, 
71  Cal.  407.) 

56.  It  is  not  necessary,  in  order  to  show 
that  a  deed  absolute  in  form  was  intended  as 
a  mortgage,  to  prove  a  written  promise  upon 
the  part  of  the  alleged  mortgagor  to  pay  the 
mortgage  indebtedness.  (Lcxke  y.  Momton, 
96  Cal.  21.) 

Cited  99  Cal.  48. 

57.  In  absence  of  mutuality  of  obligation  it 
must  appear  by  apt  and  express  words  in  the 
instruments  that  it  was  the  intention  of  the 
parties  that  the  transaction  should  amount  to 
a  mortgage.    (Low  v.  Henry,  9  Cal.  538.) 

58.  A  deed  absolute  on  its  face,  but  intended 
merely  to  secure  an  indebtedness  of  the 
grantor  to  the  grantee,  is  a  mortgage,  and  does 
not  convey  the  title  to  the  land.  (Moisant  v. 
McPhee,  92  Cal.  76.) 

59.  Under  sections  2924  and  2925  of  the 
Civil  Code  every  transfer  of  an  interest  in 
land,  other  than  in  trust,  made  only  as  a  se- 
curity for  the  performance  of  another  act, 
is  to  be  deemed  a  mortgage.  (Husheon  v. 
Husheon,  71  Cal.  407.) 

Cited  96  Cal.  32 ;  99  Cal.  549. 

60.  If  mortgage  is  made  as  security  for  the 
performance  of  an  obligation  it  is  in  equity  a 
mortgage,  irrespective  of  the  form  in  which  it 
is  mcuie.    (Campbell  v.  Freeman,  99  Cal.  546.) 

61.  If  a  deed  absolute  in  form  is  given  only 
to  secure  a  debt  it  is  to  be  deemed  a  mort- 
gage as  between  the  parties  thereto,  and  as  to 
subsequent  purchasers  with  notice ;  and  parol 
evidence  is  admissible  to  prove  the  intent  with 
which  such  deed  is  Kiven  in  actions  at  law  as 
well  as  in  equity.  (Taylor  v.  McLain,  64  Cal. 
518.) 

Cited  660al.  519;  72Cal.  309;  76  Cal.  180;  80 
Cal.  825,  352;  90  Cal.  442:  91  Cal.  461;  92 
Cal.  79;  2  Idaho,  1116;  22  Or.  131. 

62.  If  a  deed  absolute  on  its  face  is  given 
as  securitv  for  an  indebtedness,  a  court  of 
equity  will  declare  it  to  be  a  mortgage,  and 
allow  the  grantor  to  redeem  by  payment  of 
the  indebtedness,  both  as  against  the  original 
grantee  and  parties  who  purchase  from  him 
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with  knowledge.    (Kuhn  v.  Bumpp,  46  CaL 
299.) 

63.  A  conveyance  of  land  which  was  made 
merely  to  secure  the  payment  of  money  is  a 
mere  mortgage,  and  does  not  pass  the  legal 
title ;  and  the  fact  that  the  grantee  is  in  pos- 
session under  the  conveyance  does  not  enlarge 
or  affect  his  interest  in  the  pro^rty,  thoush 
he  has  a  right  to  retain  possession  until  me 
mortgage  debt  is  paid.  (Murdock  y.  Clarke, 
90  C^.  427.) 

Cited  22  Or.  181. 

64.  A  deed  absolute  on  its  face,  given  to 
secure  the  payment  of  a  promissory  note,  is  a 
mortgage,  and  does  not  convey  the  title,  nor 
give  the  right  of  possession  of  the  mortgaged 
premises  to  the  mortgagee.  (Raynor  v.  &:ew, 
72  Cal.  307.) 

Cited  80  Cal.  325,  326,  352;    90  Cal.  442;  92 
Cal.  79 ;  22  Or.  181. 

65.  A  conveyance  of  land  made  to  a  third 
person  under  a  verbal  agreement  that  he 
shall  loan  to  the  purchaser  the  amount  of  the 
purchase  money,  and  hold  the  title  as  security 
for  the  monev  so  loaned,  and  also  for  all  other 
moneys  which  he  shall  thereafter  loan  to  or 
advance  for  him,  creates  a  trust  resulting  to 
the  purchaser  b^  operation  of  law ;  but  contem- 
poraneously with  the  creation  of  the  trust 
there  is  impressed  upon  the  title,  by  virtue  of 
the  agreement,  a  lien  both  for  the  purchase 
money,  and  also  for  such  other  moneys  as  the 
trustee  may  thereafter  loan  or  advance  to 
him,  and  the  verbal  agreement  has  the  effect 
to  render  the  deed  absolute  in  form  a  mort- 
gage to  secure  the  purchase  money  and  all  fu- 
ture advances  made  to  the  purchaser,  which 
may  be  foreclosed  by  the  trustee.  (Campbell 
V.  Freeman,  99  Cal.  546.) 

66.  A  deed  absolute  on  ite  face,  made  to  a 
creditor  of  the  grantor,  as  security  for  the 
sum  of  money  oue  from  the  grantor  to  the 
grantee,  in  pursuance  of  an  understending 
that  the  grantee  would  sell  the  land,  pay  on 
a  mortgage  held  by  a  third  party,  retein  the 
sum  of  money  due  himself,  and  pay  the  resi- 
due to  the  grantor,  is  a  mortgage,  and  con- 
veys no  title  to  the  creditor,  though  sufficient 
to  pass  title  as  between  the  grantor  and  a 
purchaser  from  the  ^;ranteein  good  faith,  and 
for  a  valuable  consideration  without  notice. 
(Wenzel  v.  Schultz,  100  Cal.  250.) 

67.  The  action  was  brought  to  have  a  deed 
absolute  on  its  face  declared  a  mortgage. 
Prior  to  the  execution  of  the  deed  the  plain- 
tiffs were  indebted  to  the  defendante  in  the 
sum  of  eighteen  hundred  dollars,  and  the 
deed  was  given  in  satisfaction  of  such  in- 
debtedness. At  the  time  of  its  execution 
the  plaintiffs  gave  the  defendants  their  note 
for  nve  hundred  dollars,  under  an  agreement 
that  if  the  proceeds  of  the  land  conveyed  did 
not  amount  to  eighteen  hundred  dollars  and 
interest,  then  the  note  should  be  paid,  but 
not  otherwise ;  and  if  the  proceeds  amounted 
to  more  than  that  sum,  or  if  after  that  sum 
was  realized  any  land  remained,  the  surplus 
of  land  or  money  should  belong  to  the  plain- 
tiffs. Held,  that  the  deed  was  not  intended 
as  a  mortgage.  (Manasse  v.  Dinkelspiel,  68 
Cal.  404.) 

Cited  75  Cal.  97. 
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08.  In  an  action  to  quiet  title  to  land 
claimed  by  the  plaintiff  under  a  deed  from 
the  defendant,  absolute  on  its  face,  but  which 
the  defendant  contends  was  intended  as  a 
mortgage,  where  the  evidence  clearly  shows 
without  substantial  conflict  that  the  deed 
was  intended  by  both  parties  as  mere  security 
for  a  debt,  a  judgment  for  the  i)laintiff,  based 
on  a  finding  b}^  the  court  that  it  was  not  in- 
tended as  security  for  a  debt,  will  be  reversed 
upon  appeal,  ana  the  fact  that  the  plaintiti 
testified  that,  in  his  opinion,  it  was  not  a 
mortgage,  is  immaterial.  That  the  instru- 
ment was  a  mortgage  is  a  conclusion  of  law 
from  the  fact  that  at  the  time  it  was  exe- 
cuted it  was  intended  merely  as  security  for 
a  debt  of  the  defendant.  (Malone  v.  Koy, 
04  Cal.  341.) 

69.  The  I.  O.  O.  F.  of  Red  Bluff,  a  corpo- 
ration, loaned  to  the  defendant  seven  hun- 
dred dollars,  for  the  purpose  of  redeeming 
certain  real  estate,  the  property  of  one  B.,  for 
the  benefit  of  the  plamtiffs,  who  were  his 
children,  the  property  being  subject  to  a  deed 
of  trust  made  bv  B.  to  secure  a  debt.  The 
property  was  redeemed  by  defendant  pursu- 
ant to  ttiis  understanding,  and  reconveyed  to 
B.  by  the  trustees,  who  thereafter  conveyed 
the  same  in  pursuance  of  the  above  arrange- 
ment to  defendant  by  deed  absolute  in  .arm 
for  the  consideration  expressed  in  seven  hun- 
dred dollars.  Afterwands  the  defendant  sold 
the  land  for  twelve  hundred  dollars,  and  this 
action  is  brought  to  recover  the  difference  of 
five  hundred  dollars.  Held,  the  transaction 
constituted  a  mortgage.  (Bettis  v.  Town- 
send,  61  Cal.  338.) 

Evidence  as  to.    See  x>ost,  II,  2,  d. 

Effect  of  on  title.    See  post,  II,  2,  e. 

Deed  absolute  intended  as  mortgage.  See 
Homesteads,  259,  et  seq. 

Deed  of  homestead  intended  as  mortgage. 
See  Homesteads,  XI,  3. 

Deed  intended  as  mortgage,  conflict  of 
laws  as  to.    See  Statute  of  Limitations,  9. 

c.  Powers  of  Equity  in  Regard  to. 

70.  Section  2922  of  the  Civil  Code  does  not 
deprive  a  court  of  equity  of  the  power,  in  a 
proper  case,  of  declaring  an  instrument  which 
IS  not  a  mortgage  in  form  to  be  one  in  effect. 
(Dingley  v.  Bank  of  Ventura,  57  Cal.  467.) 

71.  Equity  looks  beyond  the  forms  of  a 
transaction,  and  shapes  its  judgment  in  such 
way  as  to  carry  out  the  purposes  of  the  par- 
ties to  the  agreement,  and  to  protect  each  of 
them  against  any  unconscionable  advantage 
to  be  derived  from  the  apparent  form  in 
which  their  transaction  has  taken  place ;  and 
if  a  transfer  is  made  as  security  for  the  per- 
formance of  an  obligation  it  is  in  equity  a 
mortgage,  irrespective  of  the  form  in  which  it 
is  made.    (Campbell  v.  Freeman ,  99  Cal.  546. ) 

d.  Evidence  aa  to. 

72.  Whether  deed  absolute  is  mortgage  is 
question  of  intention,  to  be  determined  Srom 
all  the  facts  and  circumstances  of  the  trans- 
action, taken  in  connection  with  the  conduct 
of  the  parties  after  the  execution  of  the  deed. 
(Montgomery  v.  Spect,  55  Cal.  352.) 

Cited  71  Cal.  411 ;  76  Cal.  275;  80  Cal.  352. 


73.  Whether  deed  abeolute  in  form  be  mort- 
gaee  or  not  is  mixed  question  of  law  and  bet, 
to  be  determined  from  all  the  evidence,  written 
and  oral,  and  in  determining  it  all  the  ^ts 
and  circumstances  attending  the  transaction 
should  be  considered.  11  the  deed  were  given 
as  a  security  for  a  loan  of  money,  a  court 
of  equity  will  treat  it  as  a  mortgage;  ai^ 
whether  it  was  so  given  or  not  is  the  test  by 
which  its  character  must  be  judged.  (Uush- 
eon  V.  Husheon,  71  Cai.  407.) 

74.  In  an  action  in  which  it  is  charged  that 
a  deed  absolute  in  form  was  intended  as  a 
mortgage  the  presumption  of  law,  independ- 
ent of  proof,  IS,  that  the  instrument  is  what 
on  its  lace  it  purports  to  be— an  absolute  con- 
veyance; and  this  presumption  shonld  be 
allowed  to  prevail  in  the  mind  of  the  trial 
judge,  unless  the  evidence  offered  to  show 
that  the  deed  was  in  fact  intended  as  a  mort- 
gage is  entirely  plain  and  convincing,  and 
presents  a  case  free  from  doubt.  (Midioney 
V.  Bostwick,  96  Cal.  53,  cited  99  Cai.  832; 
Locke  V.  Moulton,  96  Cal.  21,  cited  99  Cal.  48; 
Penney  v.  Simmons,  99  Cal.  380. 

75.  A  deed  of  conveyance  absolute  on  its 
lace  is  some  evidence  that  the  transaction  is 
what  it  purports  to  be,  and,  in  order  to  estab- 
lish an  equity  superior  to  the  deed  and  author* 
ize  a  determination  that  the  deed  was  given 
as  security  for  an  existing  debt,  the  testimony, 
if  parol  in  character,  should  establish  a  clesr 
case ;  and,  where  the  evidence  is  conflicting, 
a  finding  that  the  deed  was  not  intended  as 
a  mortgage  cannot  be  disturbed  upon  appeal 
(Ganceart  v.  Henry,  98  Cal.  281.) 

76.  A  clear  case  ought  to  be  mAde  to  justify 
a  jury  or  a  court  in  finding  upon  parol  testi- 
mony that  a  deed  absolute  on  its  face  is  a 
mortgage.    (Hopper  v.  Jones,  29  Cal.  18.) 

77.  When  an  attempt  is  made  to  convert  a 
deed  absolute  in  form  into  a  mortgage  the 
evidence  ought  to  be  so  clear  as  to  leave  no 
doubt  that  the  real  intention  of  the  parties 
was  to  execute  a  mortgage;  otherwise  the 
intention  appearing  on  the  face  of  the  deed 
will  prevail.  ( Henley  v.  Hotaling,  41  CJal.  22,) 
Cited  55  Cal.  353;  68  CsA.  406;  7  Mont.  599. 

78.  To  establish  an  equity  superior  to  the 
deed  and  authorise  a  determination  that  the 
deed  was  given  as  security  for  an  existing 
debt,  the  testimony,  if  parol  in  character, 
should  establish  a  clear  case.  (Ganceart  v. 
Henry,  98  Cal.  281,  284.) 

79.  Slight  circumstances  will  determine 
transaction  to  be  one  of  mortgage,  when  that 
can  be  done  without  violence  to  the  under- 
standing of  the  parties.  (Hickox  v.  Lowe,  10 
Cal.  197.) 

80.  Parol  evidence  is  admissible  in  equity 
to  show  that  a  deed,  absolute  on  its  face,  was 
intended  as  a  mortgage.  (Pierce  v.  Robinson, 
13  Cal.  116,  cited  15  Cal.  291,  24  Cal.  390,  27 
Cal.  606,  33  Cal.  832,  690,  36  Cal.  46,  48,  62,  37 
Cal.  454,  57  Cai.  482,  3  Nev.  131,  9  ^ev.  159, 
11  Or.  190;  Johnson  v.  Sherman,  15  Cal.  287, 
cited  27  Cal.  606,  S3  Cal.  332,  690,  36  Cal.  42, 
47,  48;  37  Cal.  454;  Lodge  v.  Turman,  24  CaL 
385,  cited  38  Cal.  832, 86  Cal.  62 ;  Cunningham 
V.  Hawkins,  27  Cal.  603 :  Gay  v.  Hamilton,  SS 
Cal.  686,  cited  36  Cal.  49,  37  (Jal.  454,  2  Idaho, 
117 ;  Vance  v.  Lincoln,  38  Cal.  686;  Hopper  v. 
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Jones,  29  Cal.  18,  cited  38  Cal.  382, 690,  86  Cal. 
49,37  Cal.  454;  Raynor  v.  Lyone,  37  Cal.  452.) 

81.  In  California  parol  evidence  is  adniis- 
nble  at  law,  as  well  as  in  equity,  to  show  that 
a  deed  absolute  on  its  face  was  given  as  se- 
curity for  money,  and  is,  in  fact,  a  mortgage. 
(Jackson  t.  LodKe,  36  Cal.  28,  cited  37  Cal. 
454,  Cal.  78,  277 ;  Cunningham  y.  Hawkinp, 
27  Cal.  603,  cited  29  Cal.  19,  30  Cal.  28;  38 
Cal.  832,  690,  36  Cal.  48,  49,  63,  37  Cal.  454, 
64  Cal.  514;  76  Cal.  180,  91  Cal.  461.) 

82.  Parol  evidence  is  not  admissible  to  show 
that  a  deed  absolute  on  its  face  was  intended 
as  a  mortgage,  except  in  cases  of  fraud,  acci- 
dent, or  mistake  in  the  creation  of  the  instru- 
ment itself.  (Low  V.  Henry,  9  Cal.  588.) 
Overruled  18  Cal.  124. 

83.  Except  in  cases  of  fraud  or  mistake  it 
is  no  more  competent  to  prove  by  parol  that 
a  conditional  deed  was  intended  as  a  mort- 
gage than  that  a  mortgage  was  intended  as 
a  conditional  deed.  (Lee  v.  Evans,  8  Cal. 
424.) 

Overruled  13  Cal.  124. 

84.  Such  evidence  is  not  restricted  to  cases 
of  fraud,  accident,  or  mistake  in  the  creation 
of  the  instrument.  (Pierce  v.  Bobinson,  13 
Cal.  116.) 

85.  Where  the  plaintiff  filed  a  bill  inequity, 
setting  forth  that  he  held  a  deed  of  land,  ab- 
solute on  its  face,  from  the  defendant,  but 
averring  that  it  was  in  fact  a  mortgage,  made 
to  secure  a  loan  payable  in  six  months,  with 
interest,  held,  that  he  could  not  introduce 
parol  evidence  to  prove  that  the  deed  was 
only  intended  as  a  mortgage.  (Lee  v.  Evans, 
8  Cal.  424.) 

Cited  9  Cal.  548,  552;  10  Cal.  160. 

86.  Evidence  of  the  circumstances  under 
which  the  deed  was  made,  and  of  the  rela- 
tions existing  between  the  parties,  is  admitted, 
not  to  contradict  or  vary  the  deed,  but  to 
establish  an  equity  superior  to  its  terms. 
(Pierce  v.  Robinson,  13  Cal.  116.) 

87.  The  fact  that  the  grantor  of  the  deed 
intended  as  a  mortgage  has  subsequently  con- 
veyed the  premises  and  delivered  possession 
thereof  to  a  third  party  cannot  affect  the 
question  whether  the  deed  was  intended  as  a 
mortgage.     (Locke  v.  Moulton,  96  Cal.  21.) 

88.  Upon  the  trial  of  an  issue  to  determine 
whether  a  deed  absolute  upon  its  face  was 
intended  as  a  mortgage  the  declarations  of  a 
party  to  the  deed  and  to  the  suit,  made  after 
the  execution  of  the  deed,  are  competent  as 
evidence  against  himself.  (Ross  v.  Brusie,  64 
245.) 

89.  Fact  that  transfer  was  made  subject  to 
a  defeasance  may  be  proved,  though  it  does 
not  appear  by  the  terms  of  the  instrument. 
(Husheon  v.  Husheon,  71  Cal.  407.) 

90.  Where  there  is  a  deed  absolute  on  its 
face,  and  a  defeasance  back,  parol  evidence  is 
admissible  to  show  whether  the  transaction 
constitutes  a  mortgage.  (Farmer  v.  Grose, 
42  Cal.  169.) 

Cited  7  Mont.  598,  599. 

91.  Parol  evidence  is  admissible  to  show 
that  a  deed  and  agreement  of  repurchase  were 
intended  as  a  mortgage,  although  as  matter 
of  law  they  constitute  a  mortgage  upon  the 


fnoe  of  the  papers.    (Baker  v.  Fireman's  Fund 
Ins.  Co.,  79  Cal.  34.) 

92.  If  a  deed  absolute  on  its  face  is  given  for 
a  loan  of  money,  and  intended  as  a  mortgage, 
and  a. defeasance  is  at  the  same  time,  and  as 
a  part  of  the  transaction,  nven  by  the  grantee 
to  the  grantor,  it  is  doubtful  whether  parol 
evidence  is  needed  to  show  the  deed  a  mort- 
gage. (Gay  V.  Hamilton,  33  Cal.  686.) 
Cited  33  Cal.  43. 

93.  If  a  deed  absolute  on  its  face  is  given, 
and  at  the  same  time  a  defeasance  is  executed, 
parol  evidence  is  admissible  to  show  them 
parts  of  the  same  transaction.  (Gay  v.  Ham- 
ilton, 33  Cal.  686.) 

Parol  evidence  of  intent*    See  ante,  61. 

94.  Great  inequality  between  the  value  of 
the  property  conveyed  and  the  price  alleged 
to  have  been  paid  for  it  is  a  circumstance 
tending  strongly  to  show  that  a  deed  absolute 
in  form  was  only  a  mortgage.  (Husheon  v. 
Husheon,  VI  Cal.  407.) 

95.  Upon  an  issue  as  to  whether  a  deed  ab- 
solute in  form  was  intended  as  a  mortgage, 
the  assessment-book  of  the  county,  showing 
that  the  grantor  had  listed  personal  property 
only,  is  properly  admitted  in  evidence  as  tend- 
ing to  show  that  the  grantor  did  not  consider 
the  land  his  at  the  time  of  such  listing,  though 
inconclusive,  and  susceptible  of  explanation. 
(Locke  V.  Moulton,  96  Cal.  21.) 

96.  Where  the  answer,  while  averring  that 
the  deed  was  a  conditional  deed,  admits  that 
the  money  was  received  by  defendant,  on  the 
understanding  that  if  the  money  was  repaid  in 
six  months,  with  interest,  plaintiff  was  to  re- 
convey,  and  does  not  specifically  deny  that 
the  money  was  loaned,  held,  that  it  virtu- 
ally admitted  the  loan.  (Lee  v.  Evans,  8  Cal. 
424.) 

97.  The  allegation  in  the  answer  that  unless 
the  money  was  returned  the  property  should 
remain  in  the  plaintiff  does  not  change  the 
nature  of  the  contract.  This  is  the  usual  form 
of  a  mortgage.    (Lee  v.  Evans,  8  Cal.  424.) 

98.  The  intent  of  the  statute  is  fully  carried 
out  by  excluding  parol  testimony ;  but,  where 
parties  admit  the  real  facts  of  the  transaction 
m  their  pleadings,  those  admissions  are  to  be 
taken  as  modifications  of  the  instrument.  (Lee 
V.  Evans,  8  Cal.  424.) 

Cited  9  Cal.  640;  10  Cal.  45,  191. 

99.  Where  the  evidence  adduced. on  both 
sides  satisfactorily  shows  that  tlie  deed  was 
given  to  secure  the  payment  of  money,  a  find- 
ing that  it  was  not  intended  as  a  mortgage 
will  be  set  aside  upon  appeal.  (Locke  v. 
Moulton,  i6  Cal.  21.) 

100.  Whether  the  evidence  is  of  buch  char- 
acter and  strength  as  to  produce  a  clear  and 
satisfactory  conviction  that  the  deed  was  in- 
tended as  a  mortgage  is  a  question  of  fact  for 
the  trial  court  to  determine ;  and  when  the 
evidence  is  substantially  conflicting,  and  the 
supreme  court  cannot  see  that  the  judge  dis- 
regarded the  rule  of  evidence  applicable  to 
such  a  case  in  making  his  findings,  the  find- 
ings must  be  allowed  to  stand  upon  appeal, 
under  the  rule  governing  cases  of  conflicting 
evidence.    (Mahoney  v.  Bostwick,  96  Cal.  53.) 

101.  Whether  In  any  case  the  evidence  is 
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flnfficiently  strong  and  clear  to  produce  con- 
viction that  a  deed  absolute  in  form  was  a 
mortgage,  is  matter  for  the  trial  court  to  de- 
termine; and  the  finding  of  the  trial  court 
that  the  deed  was  not  intended  as  a  mortgage 
will  not  be  set  aside  upon  appeal  when  there 
is  a  substantial  conflict  in  the  evidence.  (Pen- 
ney V.  Simmons,  99  Cal.  880.) 

102.  If  the  court  below  finds  as  a  fact  that 
a  deed  absolute  on  its  face  was  a  mortgage  by 
agreement  of  the  parties,  and  the  case  comes 
to  the  supreme  court  on  the  findings  of  fact 
without  the  evidence,  the  presumption  will  be 
that  the  testimony  upon  which  the  deed  was 
found  to  be  a  mortgage  was  both  competent 
and  sufficient.    (Sears  y.  Dixon,  33  Gal.  326.) 

Deed  absolute  may  be  shown  to  be  mortgage 
under  what  denial.    See  Ejectment,  316. 

Burden  of  showing  absolute  deed  to  be  mort- 
gage.   See  Quieting  Title,  138. 

rarol  evidence  to  show  deed  absolute  to 
be  mortgage.  See  Trusts  and  Trustees,  12; 
Ejectment,  394. 

e.  Effect  of  on  Title. 

103.  An  absolute  deed,  although  shown  by 
parol  evidence  to  have  been  intended  as  a 
mortgage,  conveys  the  legal  title*  (Hughes 
V.  Davis,  40  Cal.  117.) 

Cited  40  Cal.  63:  43  Cal.  604;  50  Cal.  150;  52 
Cal.  208:  55  (3al.  358;  88  Cal.  235;  91  Cal. 
461;  99  (3al.  197, 199,  203,  206;  15  Nev.  107. 

104.  Where  an  absolute  conveyance  is  given 
as  security  the  mortgagor  retains  the  ri^ht  of 
redemption  only,  the  legal  title  being  m  the 
mortgagee,  and  the  rights  of  mortgs^r  and 
mortgagee  are  so  far  mutual  that  when  the 
debt  is  barred  the  right  to  redeem  is  also 
barred.  (Espinosa  v.  Gregory,  40  Cal.  58.) 
Cited  66  Cal.  336 ;  72  Cal.  311 ;  80  Cal.  355 ;  95 

Cal.  197, 199,  203,  204,  206. 

105.  A  deed  absolute  in  form,  but  which  is 
shown  to  have  been  intended  as  a  morteage, 
does  not  pass  the  legal  title  to  the  hmd. 
(Brandt  v.  Thompson,  91  Cal.  458.) 

106.  No  title  passes  to  the  grantee  bv  adeed 
absolute  in  form  and  without  any  defeasance 
if  the  purpose  of  the  deed  was  to  secure  a 
debt ;  and  in  this  respect  conveyances  abso- 
lute on  their  faces  stand  on  the  same  footing 
as  conveyances  with  a  defeasance.  (Jackson 
V.  Lodge,  36  Cal.  28.) 

Cited  40  Cal.  120;  91  Cal.  461. 

107.  It  is  the  settled  rule  in  California  that 
if  a  deed  absolute  in  form  was  made  merely 
to  secure  the  payment  of  money  to  the  gran- 
tee it  is  a  mortgage,  and  does  not  pass  the 
title.  Such  a  deed  gives  a  mere  lien  upon  the 
property  just  as  if  the  parties  had  put  their 
agreement  in  the  form  of  a  mortgage,  and 
consequently  does  not  give  the  right  of  posses- 
sion to  the  grantee.  (Snnth  v.  Smith,  80  Cal. 
323.) 

Cited  88  Cal.  326;  90  Cal.  442;  96  Cal.  32;  99 
Cal.  48;  100  Cal.  255;  2  Idaho,  1116;  22  Or. 
181. 

108.  A  deed  absolute  in  form,  if  intended  as 
a  mortgage,  does  not  pass  the  title  to  the 
mortgaged  premises,  and  no  right  of  posses- 
sion is  conferred  by  it  when  not  autnorized 
bv  express  terms.  (Locke  v.  Moulton,  96 
Cal.  21.) 


109.  A  deed  intended  as  a  mortgage  for  t 
debt  from  the  grantor  to  the  grantee  does  not 
pass  the  legal  title  as  between  the  parties,  nor 
confer  a  right  of  possession  upon  the  grantee; 
but  merely  operates  as  a  mortgage  between 
them ;  yet,  being  absolute  in  form,  it  con- 
stitutes a  cloud  on  the  title  of  the  grantor 
which  he  may  remove  upon  doing  equity  bf 
redemption  and  payment  of  the  mortgage 
debt,  regardless  of  possession  by  the  grantee; 
and  he  must  do  equity  by  payment  of  the  bal- 
ance of  the  debt  as  a  condition  of  removing 
the  cloud,  though  the  lien  of  the  mortgage  be 
extinguished  by  failure  of  the  grantee  to 
foreclose  it.  (HaU  v.  Amott,  80  CaL  348.) 
CHted  90  Cal.  442;  91  Cal.  461 ;  95 CaL  201;  100 

Cal.  453. 

110.  Upon  a  reconveyance  by  the  creditor 
to  the  grantor,  under  an  agreement  that  the 
latter  would  make  the  sale  which  the  former 
had  failed  to  make,  and  would  pay  the  cred- 
itor from  the  (proceeds  the  amount  of  the 
indebtedness  which  had  been  secured  by  the 
deed,  neither  the  debtor  nor  his  subseqneDt 
grantee  is  estopped  to  deny  that  the  cr^itor 
ever  had  title  to  the  land,  as  against  his  claim 
to  foreclose  a  vendor's  lien  for  the  amount  of 
the  debt.    (Wenzel  v.  Schults,  100  Cal.  250.) 

Title  under.    See  ante,  47. 

Effect  of.    See  Ejectment,  290,  et  seq. 

f.  Rights  of  Third  Persons. 

111.  Conveyance  by  mortgagee  to  third  per^ 
son,  who  knew  the  nature  of  the  deed  to  the 
mortgagee  when  he  took  the  conveyance,  does 
not  pass  title,  but  only  carries  to  the  pur- 
chaser the  rights  of  the  mortgagee.  (Brandt 
V.  Thompson,  91  Cal.  458.) 

112.  Where  land  is  mortgaged  by  an  abeo- 
lute  deed  with  a  defeasance  tMck,  an  absolute 
conveyance  of  the  premises  by  the  mortgagee 
to  a  third  person  amounts  to  an  assignment 
of  the  mortgaj^;  the  grantee  being  substi- 
tuted to  the  rights  of  the  mortgi^gee.  (Ual- 
sey  V.  Martin,  22  Cal.  645.) 

113.  If  land  is  conveyed  by  a  deed  absolute 
in  form,  as  security  for  the  payment  of 
money  loaned,  a  purchaser  from  the  grantee, 
without  notice  that  the  grant  was  intended  as 
a  mortgage,  acquires  a  title  free  from  the 
equity  of  the  grantor.  (Pico  v.  Gallardo,  52 
Cal.  206.) 

Cited  55  Cal.  358;  88  Cal.  325;  95  Cal.  203-05. 

114.  A  conveyance  conditioned  to  be  void  on 
the  payment  of  a  ^ven  sum  on  a  ^ven  day, 
otherwise  to  remain  in  full  force,  is  a  mort- 
gage, and  in  such  a  case  where  the  mortgagee, 
on  the  nonpayment  of  the  money,  took  pos- 
session of  the  land,  and,  after  holding  it  as  his 
own,  sold  it  to  a  subsequent  purchaser,  and 
the  mortgagor,  subseouent  to  the  said  sale, 
also  sold  his  title  to  the  property  to  another 
purchaser,  durine  the  pendency  of  this  suit, 
and  he  to  a  third,  held,  that  if  the  proof  had 
shown   without    doubt  that  the  mortgagor 
had  stood  by  and  seen  the  mortgagee  sell  the 
propertv  as  hie  own  without  interposing,  and 
a  knowledge  of  this  could  be  brought  nome 
to  the  mortgagor's  subvendees,  he  and  they 
would  be  estopped  from  asserting  title  on  the 
ground  of  fraud.    (Ferguson  v.  Miller,  4  Cal. 
97.) 
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Pnichaflen  from  grantee  with  notice*  See 
ante,  61,  et  seq. 

Porchaser  from  grantee  without  notice.  See 
ante,  66. 

115.  O'R.  conveyed  certain  premises  to  0. 
as  security  against  liability  on  a  bail  bond. 
The  deed  was  duly  recorded,  but  there  was 
no  evidence  in  writing  of  the  purpose  for 
which  it  was  executed.  O'B.,  or  his  tenant, 
continued  in  the  possession  of  tlie  premises. 
The  bail  was  exonerated,and  C.  reconveyed  the 
land  to  0*K. ;  but  before  the  last  conveyance 
was  recorded  O'G.  attached  the  property  for  a 
debt  due  him  by  C.  Held,  that  the  property 
was  not  liable  forO^sdebttoO'C.,  and  a  court 
of  equity  will  interpose  by  injunction  to  re- 
strain the  execution  of  0*0*8  judgment. 
(O'Kourke  v.  O'Connor,  39  Cal.  442.) 

Deed  absolute  intended  as  mortgage,  defend- 
ant cannot  show.  See  Forcible  £ntry  and 
Unlawful  Detainer,  251. 

g.  Actions  to  Enforce,  for  Possession  or  to 
Foreclose;  Accounting,  Reconveyance,  or 
Redemption. 

116.  If  A  makes  an  absolute  deed  of  his 
land  to  B,  with  the  understanding  between 
him  and  B  and  C  that  B  is  to  sell  the  land 
and  use  the  proceeds  to  pay  the  debt  of  A  to 
O,  C  can  compel  B  to  account  to  him  and 
pay  over  the  proceeds.  (Raynor  v.  Lyons,  87 
C^.  462.) 

117.  Where  a  party  who  has  executed  a 
deed  to  lands  to  secure  the  performance  of  his 
i^^reement,  not  in  writing,  as  to  pay  a  certain 
sum  of  money  in  gold  coin,  and  who  seeks  the 
aid  of  a  court  of  eqnitv  to  have  the  deed  de- 
clared a  mortgage,  ana  to  be  permitted  to  re- 
deem and  have  a  reconveyance  of  the  land, 
ought  to  be  held  to  a  full  compliance  with  the 
terms  of  the  agreement,  as  a  condition  prece- 
dent to  the  conveyance,  and  this  by  no  con- 
struction of  the  specific  contract  act,  but  by 
the  application  of  the  maxim  that  "  he  who 
seeks  equity  must  do  equity."  (Cowing  v. 
Rogers,  d4  Cal.  648.) 

Cited  34  Cal.  517. 

118.  Under  a  plea  of  the  general  issue  in 
ejectment  a  deed  absolute  in  form  cannot  be 
attacked  on  the  ground  that  it  was  in  fact  in- 
tended to  be  a  mortgage.  (Davenport  v.  Tur- 
pin,  43  Cal.  697.) 

119.  Under  a  denial  of  the  title  and  owner- 
ohip  of  the  plaintiff  the  defendant  may  show, 
as  a  defense  to  an  action  of  ejectment  based 
upon  the  deed,  that  it  was  intended  as  a 
mortgaee,  without  being  required  to  plead  an 
equitable  defense.  (Locke  v«  Moulton,  96  Cal. 
21.) 

120.  Where  a  defendant  in  ejectment,  who 
ifl  the  plaintiff's  grantor,  sets  up  as  a  defense 
that  the  deed  was  intended  as  a  mortgage,  he 
must  show  an  offer  to  redeem  before  he  can 
be  entitled  to  relief  in  equity,  or  deprive  the 

Slaintiff  of  his  right  of  possession  under  the 
eed.    (Hughes  v.  Davis,  40  CaL  117.) 
Cited  95  Cal.  203. 

121.  Where  a  mortgagee,  under  a  deed  ab- 
solute in  form,  wrongfully  enters  upon  the 
land  and  ousts  the  mortgagor,  he  is  liable  to 
be  charged  for  rents  and  profits  precisely  the 
!<ame  as  any  other  disseisor  would  be,  and 


may  be  charged  with  the  rental  value  of  the 
land^  though  occupied  by  himself  in  person, 
and  18  not  entitled  to  an  accountine  to  deter- 
mine the  amount  actually  realized  over  and 
above  the  necessary  expenses  of  farming  the 
land.    (Mahoney  v.  Bostwick,  96  Cal.  63.) 

122.  In  such  cases  the  mortgagor  is  not  re- 
quired to  account  to  the  mortgagee  for  the 
value  of  improvements  placed  upon  the  land 
by  the  latter,  under  an  assertion  of  title  hos- 
tile to  the  mortgagor.  (Mahonev  v.  Beet- 
wick,  96,Cal.  53.) 

123.  The  mortgagee  cannot,  as  a  general 
rule,  require,  as  a  condition  precedent  of  re* 
demption  from  a  mortgage  by  deed  absolute, 
the  payment  of  any  other  debt  not  secured  by 
the  deed,  and  not  a  lien  upon  the  land ;  and  a 
right  to  recover  the  value  of  lumber  delivered 
on  the  land  by  the  mortgagee  while  the  mort- 
gagor was  in  possession,  not  made  a  lien  on 
the  land  by  agreement,  and  the  amount  of  a 
mortgage  on  tlie  growing  crops  for  money  ad- 
vanced by  the  mortgagee  to  the  mortgagor 
cannot  be  required  to  be  paid  before  the  mort- 
gagee is  required  to  reconvey  to  the  mort- 
gagor.   (Mahoney  v.  Bostwick,  96  Cal.  53.) 

124.  In  an  action  by  the  grantor  for  an  ac- 
counting with  the  grantees,  where  the  answer 
of  the  srantees  prays  that  the  property  be 
sold,  and  the  proceeds  applied  to  tne  payment 
of  the  debt,  the  trial  court  is  not  authorized 
to  decree  that  the  legal  title  to  tlie  property 
should  vest  absolutely  in  the  grantees  upon 
the  failure  of  the  grantor  to  pay  what  was 
found  to  be  due  within  a  specified  time,  but 
should  decree  in  accordance  with  the  prayer 
of  the  answer.  (Murdock  v.  Clark,  90  (3aJ. 
427.) 

125.  In  stating  the  account  between  the 
parties  the  court  credited  the  defendant  with 
all  sums  of  money  paid  out  by  him  for  the 
plaintiff,  and  for  taxes  and  improvements 
upon  the  property,  and  also  with  his  ex- 
penses and  a  reasonable  compensation  for  his 
time  while  attending  to  the  plaintiff's  busi- 
ness, with  interest  on  the  several  sums  at  the 
rate  of  ten  per  cent  per  annum;  but  it  re- 
fused to  credit  him  with  the  expenses  of  a 
certain  lawsuit  brought  against  him  by  a 
third  person.  The  court  charged  him  with 
the  value  of  the  rents  and  profits  of  the  land 
while  he  held  possession  of  it,  with  the 
amount  of  a  mortgage  he  had  placed  upon  the 
land  and  had  not  paid,  and  with  the  value  of 
certain  work  and  labor  performed  by  the . 
plaintiff  on  another  farm  owned  by  the  de- 
lendant.  Held,  that  the  account  was  prop- 
erly stated.  (Husheon  v.  Husheon,  71  Cal. 
407.) 

126.  In  a  suit  to  foreclose  a  deed  absolute 
intended  as  a  mortgage,  a  deficiency  judg- 
ment is   proper  where   the  defendant  was 

Sroven  to  have  promised  plaintiff  payment 
ehors  the  deed.     (Jones  v.  Gardner,  67  Cal. 
641,  642.) 

127.  Where  the  complaint  in  an  action  to 
foreclose  a  mortgage  alleged  that  the  instru- 
ment sought  to  De  foreclosed  was  in  terms  a 
deed  executed  and  delivered  by  a  husband 
and  wife  of  her  separate  property,  but  that  it 
was  given  and  intended  as  a  mortgage,  and 
that  at  the  time  of  its  delivery  the  plaintiff 
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executed  and  delivered  to  the  defendants, 
husband  and  wife,  a  defeasance  declaring 
that  the  deed  was  delivered  in  trust  as  security 
for  the  repayment  of  money  advanced  and  to 
be  advanced  by  the  plaintiff  for  the  develop- 
ment of  the  husband's  interest  in  a  certam 
mine,  but  the  answer  denied  that  said  de- 
feasance was  delivered  to  either  of  the  de- 
fendants, and  the  separate  answer  of  the  wife 
denied  that  the  deed  was  given  for  the  pur- 
pose therein  stated,  and  alleged  that  plaintiff 
nad  been  repaid  for  any  advances  made  to 
her  husband  out  of  the  proceeds  of  his  mine, 
and  the  evidence  given  at  the  trial  was  suffi- 
cient to  sustain  findings  in  favor  of  the  wife 
upon  those  issues,  the  action  having  been  dis- 
missed as  to  the  administrator  ox  the  hus- 
band, a  judgment  in  her  favor  is  supported  by 
the  findings  and  evidence.  (Bull  v.  Strong, 
98  Oal.  27.) 

128.  Where  a  deed  was  executed  and  de- 
livered as  security  for  a  subsisting  debt,  and 
it  does  not  appear  when  the  debt  thus  secured 
became  due,  the  presumption  is  that  it  was 
due  immediatelv  or  upon  demand,  and,  if 
sufficient  time  has  elapsed  since  the  date  of 
the  conveyance  for  the  statute  of  limitations 
to  run,  the  debt  is  barred.  (Espinosa  v. 
Gregory,  40  Cal.  58.) 

Cited  95  Oal.  197. 

129.  Where  proi>erty  is  conveyed  to  another 
by  deed  absolute  in  form,  but  under  agree- 
ment that  it  shall  be  only  a  security  by  way 
of  mortgage,  and  the  grantee  subsequently 
sells  the  property  as  his  own,  the  grantor 
may,  if  he  so  elects,  affirm  the  sale,  and  sue 
for  the  overplus  after  the  payment  of  the 
mortgage  debt.  (Wilber  v.  Sanderson,  43 
Cal.  496.) 

130.  In  action  to  have  deed  absolute  on  its 
face  declared  mortgage,  if  the  court  finds  that 
the  deed  was  a  conveyance  in  satisfaction  of 
a  debt  due  from  the  grantor  to  the  grantee, 
and  renders  judgment  for  the  defendant,  the 
judgment  will  not  be  reversed  because  of 
findings  outside  the  issues,  and  unwarranted 
by  the  evidence,  as  to  a  parol  agreement  f  r 
repurchase  of  the  premises  by  the  plaintiff, 
upon  paying  the  price  at  which  they  were 
sold,  with  interest,  and  that  the  property  was 
held  in  trust  for  the  plaintiff,  with  the  right 
to  reimbursement.  (Dalton  v.  Leahey,  80 
Oal.  446.) 

131.  A  complaint  which  seeks  to  procure  a 
decree  compelling  the  defendants  to  reconvey 
to  the  plaintiff  a  certain  city  lot  formerly  con- 
veyed Dy  plaintiff  to  the  defendants  by  a  deed 
absolute  m  form,  and  which  alleges  that  the 
plaintiff  understood  that  the  conveyance  was 
given  as  security  for  a  certain  sum  of  money, 
and  that  she  '*  never  intended  to  make  or 
execute  a  conveyance  absolute  to  defendants, 
or  to  either  of  them,  but  was  led  to  believe 
by  them  that  such  paper,  purporting  to  be  a 
deed  as  aforesaid,  was  simply  a  mortgage  to 
secure  the  said  payment,''  is  sufficient  to 
support  a  decree  adjudging  that  the  convey- 
ance was  made  to  defendants  as  security  for 
certain  moneys,  and  that  defendants  reconvey 
the  same  upon  the  payment  of  the  money 
due.    (Gumpel  v.  Oastasrnetto,  97  Oal.  15.) 

182.  Where  a  mortgage  is  given  consisting 


of  a  deed  absolute  in  form,  and  a  defeasance 
in  a  separate  instrument,  an  action  to  compel 
a  specific  performance  of  the  agreement  to 
reconvey  is  in  effect  an  action  for  the  redemp- 
tion of  the  land.  (Miller  v.  Thayer,  74  GaL 
851.) 
Cited  FO  Cal.  357 ;  22  Or.  184. 

Beconveyance  by  grantee.    See  ante,  42. 

183.  When  a  deed  and  defeasance  together 
constitute  a  mortgage,  a  foilure  to  tender 
enough  money  to  pay  the  debt  in  time  will 
not  divest  the  mortgagor's  title  to  the  land, 
though  the  defeasance  provides  that  time 
shall  be  of  the  essence,  and  that  all  rights  <A 
the  mortgagor  shall  be  forfeited  npcm  hts 
failure  to  comply  with  its  terms.  (Baker  v. 
Fireman's  Fund  Ins.  Co.,  79  Oal.  34.) 

134.  Where  a  deed  absolute  in  form  is  exe- 
cuted as  a  mortgage  to  secure  a  debt,  the 
right  to  redeem  and  the  right  to  foreclose  are 
reciprocal,  and,  when  one  is  barred  by  the 
statute  of  limitations,  the  other  is  eqoaliy 
barred.  (Taylor  v.  McClain,  60  Cal.  651.) 
Cited  66  Cal.  336;  72  Oal.  311. 

135.  A  complaint  which  seeks  to  have  an 
absolute  deed  declared  a  mortgage,  and  to 
permit  the  plaintiff  to  redeem  therehrom,  but 
which  faXia  to  show  that  the  money  averred 
to  have  been  borrowed  by  the  plaintiff  from 
the  defendant  is  due  and  payable,  fails  to 
state  a  cause  of  action.  (Ganceart  v.  Henry, 
98  Oal.  281.) 

136.  An  action  to  redeem  from  a  deed  abso- 
lute in  form,  which  was  intended  as  a  mort- 
gage, is  in  effect  merely  an  action  to  remove 
a  cloud  from  the  title.  Such  action  may  be 
brought  at  any  time  while  the  mort^ajgor  is 
in  possession  of  the  land,  upon  condition  of 
payment  of  what  is  due  upon  the  mortgage; 
and,  upon  the  question  of  what  is  due,  the 
mortgagors  are  entitled  to  a  credit  of  whatever 
sums  were  realised  by  the  mortgagee  from 
insurance  or  from  crops,  and  to  be  chai^ged 
with  taxes  paid  by  the  mortgagee,  and  all 
sums  due  under  the  terms  of  toe  contracL 
(Baker  v.  Fireman's  Fund  Ins.  Co.,  79  Cal. 
34.) 

187.  In  ^August,  1874,  the  plaintiff,  for  the 
sole  purpose  of  securing  an  indebtedness  due 
from  him  to  the  defendant,  executed  to  the 
latter  a  deed  absolute  in  form  of  the  land  in 
controversy.  Simultaneously  with  the  exe- 
cution of  the  deed  the  parties  entered  into  an 
agreement  by  which  the  defendant  promised 
that,  whenever  the  plaintiff  could  sell  the  land 
for  a  sum  sufficient  to  pay  the  indebtedness, 
and  should  pay  the  same,  he  would  reconvey 
the  land,  and  the  plaintiff  promised  upon  his 
part  that  whenever  he  could  sell  the  land  for 
such  amount  he  woald  do  so,  upon  the  de- 
mand of  the  defendant,  and  would  pay  the 
indebtedness  and  redeem  the  land.  It  was 
further  mutually  agreed  that  until  such  re- 
demption the  defendant  should  have  the  use 
and  occupation  of  the  land  in  lieu  of  interest 
on  the  indebtedness.  In  pursuance  of  this 
agreement  the  defendant  entered,  and  has 
smce  been  in  possession  of,  the  premises.  The 
plaintiff  never  made  any  effort  to  sell  the 
land,  although  at  any  time  after  January, 
1879,  it  would  have  sold  for  enough  to  pay 
the  indebtedness,  and  the  defendant  neveir 
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demanded  that  he  should  sell  or  redeem. 
On  the  22d  of  January,  1885,  the  plaintiff 
dfered  to  redeem  the  land,  but  the  defendant 
refused.  The  present  action  is  brought  for 
a  redemption.  Held,  that  the  defendant, 
haying  entered  into  the  possession  under  the 
deed  and  agreement,  exclusive  of  any  other 
ri{?ht,  his  possession  did  not  become  adverse 
to  the  plaintiff  prior  to  his  refusal  of  the  offer 
to  redeem.  (Warder  v.  Ensien,  73  Cal.  291.) 
Cited  95  Cal.  201 ;  100  Cal.  453. 

Right  to  redeem  when  barred.  See  ante,  104* 

Redemption  of  deed  absolute,  intended  as 
mortgage.    See  post,  914. 

Deed  absolute  intended  at,  power  to  order 
executor  to  reconvey.    See  Probate  Courts,  14. 

Venue  of  action  to  declare  deed  a  mort^gage. 
See  Venue,  I,  8,  j. 

Action  to  have  deed  declared  mortgage  and 
quiet  title.   See  Pleading  and  Practice,  575. 

Deed  absolute,  intended  as  mortgage,  pos- 
session under  as  notice.    See  Notice,  81. 

Acti(m  to  have  deed  absolute  declared  mort- 
gage, cross-complaint  in.  See  Cross-complaint, 

8.  Bond  for  Titio. 
See  Vendor  and  Vendee,  VH. 

138.  At  common  law  bond  for  title  is  in 
effect  a  mortgage.  The  legal  title  remains  in 
the  vendor,  and  an  equity  vests  in  the  vendee, 
to  have  the  title  on  compliance  with  the  con- 
ditions. The  legal  title,  as  also  the  equity, 
woes  to  the  whole  estate,  and  includes  fixtures. 
The  vendor  can  bring  ejectment  on  brearh 
of  condition  or  foreclosure.  (Merritt  v.  Judd, 
14  Gal.  59.) 

Cited  7  Col.  415;  9  Mont.  107. 

ni«  Exeention  of* 

/.  Form  of;   Writing,  Noceooity  of. 

139.  Where  a  mortgage  is  given  to  secure 
a  debt  it  is  not  of  the  essence  of  the  deed 
whether  the  debt  be  evidenced  by  one  form 
of  contract  or  another.  All  that  a  court  of 
equity  desires  to  know  in  such  cases  is,  what 
is  the  debt  really  intended  to  be  secured; 
and  whether  it  be  called  a  note  or  bond  is 
immaterial,  so  that  the  debt  itself  be  iden- 
tified as  that  for  which  the  mortgage  is  given. 
(Blankman  v.  Vallejo,  15  Cal.  638.) 

140.  No  particular  words  are  necessary  to 
create  mortgage.  The  words  '*  we  mortgage 
the  property,"  when  accompanied  by  a  pro- 
vision for  the  sale  of  it  in  case  the  money 
recited  in  the  instrument  as  being  thus  se- 
cured be  not  paid,  are  clearly  sufficient.  (De 
Leon  V.  Higuera,  15  Cal.  483.) 

141.  No  particular  form  of  words  is  neces- 
sary to  constitute  a  mortgage.  (Wood worth 
T.  Guzman,  1  Cal.  203.) 

142.  A  mortgage  lien  upon  real  estate  can 
be  created  only  by  an  instrument  in  writing, 
executed  with  the  formalities  required  in  case 
of  a  grant  of  real  property.  (Porter  v.  Mul- 
ler,  53  Cal.  677.) 

Contract  for  mortgage  need  not  be  under 
seal.    See  Agency,  28. 

2,  Description  in  Mortgago, 

143.  There  is  as  much  necessity  for  a  de- 
flcription  of  the  property  sought  to' be  charged 


with  a  lien  as  there  is  in  a  case  the  object  of 
which  is  to  recover  possession  of  the  prop- 
erty ;  and  as  much  necessity  for  a  description 
in  the  decree  as  in  the  complaint.  (Crosby 
V.  Dowd,  61  Cal.  567,  603.) 
Cited  100  Cal.  83. 

144.  In  describing  the  indebtedness  in  a 
mortgage  literal  exactness  is  not  necessary  if 
the  description  be  correct  as  far  as  it  goes, 
and  if  enough  be  said  to  direct  the  attention 
of  parties  subsequently  dealing  with  the  prop- 
erty to  sources  of  correct  and  full  informa- 
tion, provided  these  persons  be  not  deceived, 
or  subject  to  be  misled  by  the  language  used. 
(Rickertson  v.  Richardson,  19  Cal.  330.) 

145.  Where  the  description  was  that  "  cer- 
tain tract  or  parcel  of  land  situated  in  said 
county  of  Napa,  consisting  of  a  pre-emption 
claim  of  one  nundred  and  sixtv  acres,  and 
commonly  known  as  the  *  Soda  Springs,'  and 
embracing  the  said  springs,  and  the  improve- 
ments thereunto  belon^mg,  and  being  about 
five  miles  from  Nai>a  City,  in  a  northerly  di- 
rection, together  with  all  and  sin^lar  the 
tenements,  etc.,  held,  to  be  prima  facie 
snfiicient.  (Whitnev  v.  Buckman,  18  Cal. 
536.) 

146.  A  mortgage  of  land  excepted  from  the 
oi)eration  thereof  a  certain  tract  described  as 
**  two  hundred  acres  at  Kmbarcadero  of  San 
Antonio,  which  are  situated  as  follows :  Lying 
on  the  south  side*of  the  creek  that  empties 
into  the  bay  at  the  said  Embarcadero,  which 
creek  shall  be  the  northerly  line  of  said  two 
hundred  acres;  and  the  bay  of  San  PVancisco 
(the  estuary  of  San  Antonio)  being  the  west- 
erly line,  and  the  said  two  hundred  acres  to 
be  in  a  square  form.''  Held,  that  the  descrip- 
tion was  sufficient  for  the  purpose  of  location. 
(Hall  V.  Shotwell,  66  Cal.  379.) 

147.  Mere  indefiniteness  of  description  in  a 
mortgage  is  no  objection  to  its  enforcement  as 
it  is  written,  whatever  the  effect  of  a  sale  un- 
der such  a  description.  The  mortgagor  can- 
not complain.  (Iryon  v.  Sutton,  13  Cal.  490.) 
Cited  13  Cal.  589;  14  Cal.  143;  68  Cal.  881. 

See  post,  155. 

148.  That  property  mortgaged  is  so  in- 
definitelv  descrioed  as  not  to  pass  title  by 
sale  on  foreclosure  is  no  objection  to  the  en- 
forcement of  the  mortgage  against  the  mort- 
gagor. (Whitney  v.  Buckman,  13  Cal,  536.) 
Cited  31  Cal.  457;  68  Cal.  381. 

149.  A  mortgage  describing  the  land  as  "the 
rancho  of  her  property,  in  the  place  known  by 
the  names  of  *Laguna  de  los  Palos  Colorados,'  « 
or  '  Santa  Clara,'  in  Contra  Costa  county," 
and  stating  the  land  to  be  the  half  league  the 
mortgagor  acquired  from  the  grant  to  her  first 
husband,  Juan  Bemal,  which  ^rant  is  before 
the  United  States  land  commission  for  con- 
firmation, is  not  void  for  uncertainty  in  de- 
scription.   (De  Leon  v.  Higuera,  15  Cal.  483.) 

150.  The  mortgage  in  this  case  is  not  void 
for  uncertainty  in  the  description  of  the 
mortgaged  property.  (Graham  v.  Stewart, 
68  Cal  374.) 

151.  The  description  of  the  property  in  the 
mortgage  and  decree  examined,  and  held  suf- 
ficient.   (Pellier  v.  Gillespie,  67  Cal.  582.) 

152.  Where  a  mortgage  describes  a  promis- 
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flory  note  sectured  thereby  sufficiently  to  iden- 
tify it,  a  mistake  in  the  date  of  the  note  is 
immaterial,  and  the  mortgage  may  be  fore- 
closed without  being  reformed.  (Snow  y. 
Hohnes,  71  CaL  142.) 

153.  A  court  of  equity  will,  as  against  the 
mortgagor,  correct  a  mistake  in  the  descrip- 
tion of  the  mortgaged  premises,  as  a  matter 
of  course;  and  a  person  claiming  under  the 
mortgagor,  and  having  notice  of  a  prior  lien 
upon  the  premises,  is  in  no  better  condition 
than  the  mortgagor  himself.  (Woodworth  v. 
Guzman,  1  CiO.  203.) 

164.  The  description  inserted  in  a  mortgage 
was  as  follows :  '*  All  of  his  (the  mortgagor's) 
right,  title,  and  interest  in  and  to  nine  lots  of 
land  in  block  number  one  hundred  and  thir- 
teen as  per  map  of  Clinton,  said  property  be- 
ing now  in  possession  of  said  party  oi  the  first 
pf^  "  (the  mortgagor).  Hela,  that  the  mort- 
gage contains  no  description  of  land  unless 
assisted  bjr  a  reference  to  the  map.  If  the 
map  contains  numbered  blocks,  but  no  des- 
ignation of  lots,  there  must  be  proof  that  when 
the  mortgage  was  executed  the  mortgagor  was 
in  possession  of  certain  nine  lots  within  block 
one  hundred  and  thirteen  as  laid  down  on  the 
map.    (Borel  y.  Donohoe,  64  Oal.  447.) 

155.  In  an  action  to  foreclose  a  mortgage  as 
it  is  written  a  mortgagor  cannot  be  heard  to 
complain  of  an  inaennite  description  of  the 
mortgaged  property,  whatever  might  be  the 
effect  01  a  sale  under  the  description.  (Gra- 
ham v.  Stewart,  68  Gal.  374.) 

See  ante,  147. 

Description  where  mortgage  is  in  two  instru- 
ments.   See  poet.  III,  4.  

Description  in.    See  Homesteads,  XII,  2. 

Parol  evi<lence  to  identify  property.  See 
Evidence,  417,  et  seq. 

3.  ConBideration, 

166.  Although  a  mortgage  ought  to  state  the 
true  consideration  for  which  it  was  given,  yet 
untrue  recitals,  or  the  omission  to  disclose 
the  real  nature  of  the  transaction  on  the  face 
of  the  mortgage,  will  not  make  it  invalid,  un- 
less some  one  has  been  prejudiced  by  the  mis- 
representation, and  where,  notwithstanding 
such  recitals,  the  mortgage  gives  such  informa- 
tion that  a  junior  lien  holder  may  by  inspection 
if  the  record,  and  the  exercise  of  ordinary 
diligence,  ascertain  with  certainty  the  extent 
of  the  encumbrance,  and  the  transaction 
is  otherwise  fair,  there  is  nothing  inequitable 
on  enforcing  it  against  him.  (D'Oyly  y. 
Capp,  99  Cal.  153.) 

157.  On  the  foreclosure  of  a  mortga^  the 
court,  with  the  consent  of  the  plaintiff,  al- 
lowed a  credit  to  the  mortgagor  for  a  sum 
which  he  was  bound  to  pay  to  a  third  party, 
but  for  which  the  mortgagee  was  not  liable. 
The  mortgagor  executed  a  second  mortgage 
for  the  amount  of  the  reduction.  Subse- 
quently the  judgment  of  foreclosure  of  the 
nrst  mortgage  was  satisfied  bv  a  judicial  sale. 
Held,  that  having  received  the  full  benefit  of 
the  credit  there  was  an  implied  promise  by 
the  mortgagor  to  repay  the  amount,  and  that 
this  was  a  sufficient  consideration  for  the  sec- 
ond mortgage.   (De  Cells  v.  Porter,  65  Cal.  3.) 


Misstatement  as  to  consideration.  Sea 
post,  180. 

4.  In  Two  ia9trumoirt9, 

158.  Where  two  instruments  taken  together 
described  property  and  the  amount  of  indebt- 
edness, and  conveyed  the  premises  as  security 
for  the  indebtedness,  held,  to  be  a  sufficient 
mortgage.  (Woodworth  y.  Guzman,  1  dd. 
208.) 

5,  Meknowhdgment  and  Dmiiwry. 

169.  In  an  action  to  foreclose  a  mortgage 
the  complaint  alleged,  and  the  court  found, 
that  the  defendant,  a  married  woman,  "  made, 
executed,  and  delivered"  the  instrument 
Held,  the  finding  that  the  mortgage  was  "  ex- 
ecuted'' imported  that  it  was  ''acknowl- 
edged." (Joseph  y.  Dougherty,  60  Gal.  858.) 
Cited  74  Cal.  350;  83  Cal.  273,  358;  91  Cal. 

608,  611. 

160.  Delivery  of  mort^^age  by  martgagor  to 
recorder  to  be  recorded  is  a  sufficient  deuvery 
where  the  mortgagee  is  notified  of  the  tran-^- 
action,  and  approves  of  it.  (Benken  y.  Beil- 
mer,  55  Cal.  466.) 

161.  Although  an  answer  denies  the  de- 
livery of  a  bond  and  mortgi^,  still  their 
possession  by  plaintiff  is  evidence  of  delivery. 
(Blankman  v.  Vallejo,  15  CaL  638.) 

162.  The  action  was  brought  by  the  as- 
signee of  an  insolvent  debtor  to  set  aside  a 
d^d  executed  by  the  latter  to  the  defendant 
for  the  purpose  of  securing  an  antecedent  in- 
debtedness. At  the  time  of  the  delivery  of 
the  deed  the  grantor  was  insolvent,  and 
within  thirty  days  thereafter  was  so  adjudged. 
The  deed  was  given  in  pursuance  of  a  parol 
agreement  therefor,  entered  into  by  the  par- 
ties about  five  months  prior  to  its  delivery. 
Held,  that  the  deed  was  intended  as  a  mort- 
gage, and,  in  the  absence  of  fraud,  should  be 
treated  as  delivered  at  the  time  it  was  agreed 
to  be  made.  (Broughton  v.  Vaaquez,  73  CaL 
325.) 

Acknowledgments.   See  Acknowledgments. 

Defectively  acknowledged,  married  woman 
is  not  estopped  by.    See  Estoppel,  8. 

Acknowledgment  of  mortgage  by  married 
women.    See  Acknowledgments,  60. 

Foreclosure,  attacking  acknowledgment  on. 
See  Acknowledgments,  83. 

6.  Imperfectly   Executed  Moifgagee;  Equitable 

Mortgagee. 

163.  Mortgage  defectively  executed,  or  im- 
perfect attempt  to  create  mortgage  upon 
specific  property  for  the  purpose  of  securing 
a  debt,  creates  in  equity  a  specific  lien  upon 
the  property  intended  to  be  mortgaged. 
(Peers  v.  McLaughlin,  88  Cal.  294.) 

164.  An  agreement  in  writing,  which  by  its 
terms  makes  a  sum  of  money  due  from  one  to 
the  other  chargeable  as  a  lien  upon  land,  but 
which  is  neither  under  seal  nor  so  executed 
or  acknowledged  as  to  make  it  a  mortga^ 
within  the  act  concerning  conveyances,  will 
be  regarded  as  an  executory  agreement  for  a 
mortgage,  and  enforced  in  equity  as  a  specific 
lien  upon  the  land,  as  against  the  person  exe- 
cuting and  strangers  having  actual  notice* 
(Racouillat  v.  Sansevain,  32  Cal.  376.) 
Cited  54  CaL  624. 
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165.  An  agreement  not  so  executed  or  sealed 
as  to  make  it  a  mortgage,  signed  by  both 
parties,  which  provides  that  the  purchase 
money  of  land  shall  be  secured  by  the  prop- 
erty if  not  sold,  or  by  the  purchase  money  if 
sold,  is  an  encumbrance  on  the  land  as  against 
the  party  executing  and  strangers  with  actual 
knowledge,  which  may  be  removed  by  a  sale 
and  substituted  security  on  the  purchase 
money.  (Racouillat  y.  Sansevain,  82  Cal. 
376.) 

166.  An  agreement  in  writing  to  give  a 
mortgage,  or  a  mortgage  defectively  executed, 
or  an  imperfect  attempt  to  create  a  mortgage 
or  to  appropriate  specific  proi)erty  to  the  dis- 
char^  of  a  particular  debt,  will  create  a  mort- 
gage m  equity,  or  a  specific  lien  on  the  property 
so  intended  to  be  mortgaged.  (Daggett  v. 
Rankin,  81  Cal.  321.) 

Cited  32  Cal.  389,  658;  64  Cal.  624;  88  Cal. 
297. 

167.  The  plaintiff  agreed  with  the  defend- 
ant, H.,  to  sell  him  a  tract  of  land,  part  of 
the  purchase  money  to  be  paid  in  cash  and 
the  oalanoe  to  be  secured  by  a  mortgage  on 
the  land,  and,  at  the  request  of  H.,  the  deed 
was  made  to  his  wife,  and  the  notes  and  mort- 

fage  for  the  iwpaid  purchase  money  executed 
»y  her.  Held,  not  deciding  but  that  the 
plaintiff  may  have  waived  his  lien  as  vendor, 
that,  as  the  parties  had  aereed  for  a  mort- 
gage, the  transaction  ^oula  be  treated  as  an 
e<iuitable  mortgage  to  secure  the  unpaid  por- 
tion of  the  purchase  money  and  mterest. 
(Remington  v.  Higgins,  54  Cal.  620.) 
Cited  88  Cal.  297. 

Informal  mortgage  executed  by  agent,  en- 
forcement of.    See  Agency,  III,  4,  c. 

Defective  execution  under  power.  See 
Equity,  III^  3,  g. 

Reformation  after  merger  in  decree.  See 
Reformation  of  Contracts,  17. 

Deed  reserving  mortgage  creates.  See 
Yendor  and  Vendee,  284. 

Assignment  of  certificate  of  purchase  as 
security  is  equitable  mortgage.  See  Public 
Lands,  437. 

7.  Mortgage  of  Particular  Proporty  or  by  Pai^ 

ticufar  PeroonB, 

Power  to  mortgage,  what  includes.  See 
Agencv,  III,  3,  b. 

By  aeceased  partner,  rights  of  mortgagee. 
See  Partnership,  318,  et  seq. 

Partner,  power  of,  to  mortgage.  See  Part- 
nership, Ia,  2. 

Mortage  by  individual  partner,  priority 
of.    See  rartnership,  251,  et  eeq. 

Trustees,  mortgages  by.  See  Trusts  and 
Trustees,  Vll,  5.  . 

Executor,  mortgage  by.  SeeExecutors  and 
Administrators,  Yl,  3,  g. 

Heir,  mortgage  oy.  See  Estates  of  De- 
ceased Persons,  VIIl,  3. 

Pre-emptioner,  mortgage  by.  See  Public 
Lands,  IX,  9. 

(Corporation,  power  of,  to  mortgage.  See 
Corporations,  Vi,  7. 

Association,  mortgage  by,  foreclosure  of, 
and  deficiency  judgment.  See  Unincorpo- 
rated Associations,  X. 

Parent  siniing  on  behalf  of  children,  en- 
forcement of.    See  Parent  and  Child,  12. 


Lessor,  mortgage  by.  See  Landlord  and 
Tenant,  Vll,  1. 

Mining  claims,  mortgage  of.  See  Mines 
and  Mining,  XII. 

Lessee,  mortgage  by.  See  Landlord  and 
Tenant,  VH,  2. 

Homestead,  whether  subject  to  mortgages. 
See  Homesteads,  X,  6. 

Homestead,  mortgage  of.  See  Homesteads, 
XII ;  Public  Lands,  258. 

Homestead^ortgage  of,  by  survivor.  See 
Homesteads,  XV,  6. 

Cotenant,  mortgage  by.  See  Cotenancy, 
II,  6. 

Pueblo  land,  mortgage  of.  See  Mexican 
Lands,  II,  3. 

Railroad,  mortgage  by,  enforcement  of. 
See  Railroads,  Vll. 

Mortgage  by  one  who  has  conveyed  his 
title.    See  Criminal  Law,  1657. 

IT.  Becording  of;  Effeet  of  FftUare  to 

Record. 

168.  Mortgages  and  conveyances  which  are 
not  under  seal  are  not  entitled  to  be  recorded. 
(Racouillat  v.  Sansevain,  32  Cal.  876.) 

169.  Mortgage  is  deemed  in  law  to  be  re- 
corded when  deposited  for  record  in  the  re- 
corder's office ;  but,  where  there  is  a  confiict  in 
the  dates  between  the  actual  record  as  it  ap* 
pears  on  the  record-book  and  the  constructive 
record  by  the  indorsement  made  upon  the  in- 
strument at  the  time  when  it  was  deposited, 
the  latter  must  ^ve  way  to  the  former,  unless 
those  dealing  with  the  former  had  notice  and 
knowledge  of  the  latter.  (Donald  v.  Reals, 
57  Cal.  399.) 

Cited  93  Cal.  399. 

170.  Recording  of  mortgage  is  not  necessary 
as  between  parties  to  it,  andf  is  only  necessary 
to  give  notice  to  third  x)arties.  The  execu- 
tion of  the  mortgage  creates  the  lien,  without 
reference  to  the  recording.  (Downing  v.  Le 
Du,  82  Cal.  471.) 

171.  Where  two  mortgages  are  executed 
and  delivered  on  the  same  day,  but  recorded 
on  different  days,  no  presumption  arises  from 
the  mere  fact  of  recording  as  to  their  priority, 
nor  does  this  fact  tend  to  Drove  that  the  one 
first  recorded  was  executea  and  delivered  be- 
fore the  other.  (Walker  v.  Buffandeau,  ^ 
Cal.  312.) 

172.  Mortgagee,  in  mortgage  given  to  secure 
pre-existing  debt,  is  purchaser  for  valuable 
consideration,  within  the  meaning  of  that 
clause  in  the  act  concerning  conveyances, 
which  provides  that  every  conveyance  of  real 
estate  which  shall  not  have  been  recorded 
shall  be  void  as  against  anv  subsequent  pur- 
chaser in  good  faith  and  for  a  valuable  con- 
sideration, whose  conveyance  shall  have 
been  first  duly  recorded.  (Frey  v.  Clifford, 
44  Cal.  335.) 

Cited  45  Cal.  538;  52  Cal.  616 :  54  Cal.  109 ;  65 
Cal.  159;  74  Cal.  446;  75  CbX.  554;  77  Cal. 
538. 

173.  A  mort^a^ee  who  takes  a  mortgage  to 
secure  a  pre-existing  debt,  and  has  it  recorded, 
and  forecloses  it,  and  buys  the  mortgaged 
property  at  sheriff's  sale,  and  applies  the  pro- 
ceeds on  his  decree  without  notice  of  a  previ- 
ous unrecorded  deed,  acquires  a  title  superior 
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to  that  Tested  in  the  grantee  in  the  preTions 
unrecorded  deed*  (Frey  y.  Clifford,  44  Cal. 
386.) 

174.  Mortgage  made  anterior  to  passage  of 
act  concerning  conveyances  was  not  recorded 
in  accordance  with  the  proyisions  of  the  forty- 
first  section  of  the  said  act.  Held,  that  it  lost 
its  priority  as  against  a  subsequent  purchaser 
without  notice.  (Call  ▼•  Hastings,  3  Cal. 
179.) 

Cited  7  Cal.  487 ;  86  Cal.  834 ;  distinguished  7 
Cal.  498. 

Conveyance,  whether  includes  mortgage. 
See  post,  428. 

Defect  in  registration,  subsequent  pur- 
chaser cannot  object  to.    See  post,  286,  287. 

Record  of  as  notice.    See  post,  2^7. 

Successive  mortaages,  priority,  how  affected 
by  registration.    See  post,  289,  et  seq. 

Priority  in  recording  does  not  give  priority 
when.    See  post,  288. 

Registration  of.    See  Registration. 

Mortgage  is  conveyance  within  Registry 
Act.    See  Registration,  18. 

Unsealed  is  not  entitled  to  record.  See 
Registration,  11. 

tfnrecorded  mortgage,  rights  under.  See 
Registration,  VIII. 

Unrecorded  mortgage,  validity  against  at- 
tachment.   See  Attachments,  169,  et  seq. 

Mortgagee  failing  to  record  is  postponed. 
See  Executions,  204. 

Registration  of,  conflict  between  articles  of 
code  relating  to.    See  Statutes,  156. 

Y.  Mortgages  to  Secvre  Future  Advances. 

175.  A  mortgage  given  in  good  faith,  for  the 
purpose  of  securing  future  advances  expected 
to  be  made,  is  a  good  and  valid  security. 
Such  mortgage  ne^  not  express  its  object 
upon  its  face,  although  it  is  better  it  should. 
(Tully  V.  Harloe,  36  Cal.  302.) 

176.  A  mortgage  knowingly  given  for  a  sum 
greater  than  is  due,  and  not  in  good  faith,  as 
a  pretended  security  for  future  advances,  is 
fraudulent  in  law  as  to  the  creditors  of  the 
mortgagor.  (Tully  v.  Harloe,  35  Cal.  302.) 
Cited  67  Cal.  35;  16  Nev.  397,  402. 

177.  A  note  and  mortgage  ^iven  in  good 
faith  for  a  greater  sum  than  is  due  by  the 
mortgagor  to  the  mortgagee,  to  secure  both  a 
present  indebtedness  and  future  advances  to 
be  made  by  the  mortgagee,  is  not  fraudulent 
in  law  as  to  the  creditors  of  the  mortgagor  be- 
cause given  for  a  greater  sum  than  is  due, 
even  though  the  mortgage  does  not  express 
upon  its  face  that  the  excess  is  for  future  ad- 
vances. (Tully  V.  Harloe,  35  Cal.  302.) 
Cited  77  Cal.  386;  8  Or.  409. 

178.  The  question  whether  a  mortgage 
|;iven  for  a  greater  sum  than  is  due  was  given 
m  good  faith,  both  for  a  present  indebtedness 
and  to  secure  future  advances  to  be  made,  is 
one  of  fact  for  the  jury  under  proper  instruc- 
tions from  the  court.  (Tully  v.  Harloe,  35 
Cal.  302.) 

1 79.  A  mortgage  made  in  good  faith  to  cover 
future  advances  of  money  or  materials,  or 
future  indorsements,  is  a  valid  lien  from  the 
date  of  its  execution,  if  properly  recorded,  as 
against    subsequent    purchasers  or   encum- 


brancers, except  as  to  advances  made  after 
actual,  as  distinguished  from  record,  notice  of 
a  subsequent  encumbrance,  though  the  moit* 
gage  does  not  disclose  upon  its  face  that  it  k 
given  in  part  for  future  advances,  if  the 
amount  of  liability  is  expressly  limited,  and 
though  the  agreement  for  advances  be  not  in 
writing.  If  the  mortgage  discloses  upon  its 
face  that  it  is  to  secure  Mure  advances,  the 
amount  need  not  be  set  out,  and  sabeeqoent 
encumbrancers  must  ascertain  the  extent  of 
the  lien,  or  suffer  the  consequences.  (Tapia 
V.  Demartini,  77  Cal.  883.) 

180.  Where  a  mortgage  was  made  by  its 
terms  to  secure  a  note  of  two  thousand  five 
hundred  dollars,  and  such  additional  sums, 
and  interest  thereon,  as  might  be  loaned  by 
the  mortgagee  to  the  mortgagor  before  the  dis- 
charge of  tne  mortgage,  ^u^  additional  loan 
to  be  evidenced  by  the  promissory  note  of  the 
mortgagor,  and  subsequently  two  other  notes 
were  given,  aggregating  in  all  the  sum  of 
eleven  thousand  dollars,  which  other  notes 
recited  that  they  were  given  to  evidence  ad- 
vances made  in  accordance  with  the  mort- 
gage, the  fact  that  the  whole  eleven  thousand 
dollars  was  a  subsisting  indebtedness  when 
the  mortgage  was  executed  does  not  consti- 
tute a  material  variance,  or  make  the  mort- 
gage as  to  the  other  two  latter  notes  subject 
to  a  judgment  lien  docketed  after  their  exe- 
cution.   (D'Oyly  V.  Capp,  99  Cal.  163.) 

181.  A  note  and  mortgage  for  a  definite 
sum  of  money,  but  intended  as  security  to  the 
mortgagee  for  advances  on  account  of  the 
mortgagor,  can  only  be  enforced  to  the  extent 
of  such  advances.  (Vogan  v.  Caminetti,  65 
Cal.  438.) 

182.  A  claim  against  the  mortgagor  as  in- 
dorser  of  the  note  of  a  third  party,  which  was 
purchased  by  the  mortgagee  from  the  mort- 
gasor,  and  which  has  been  regularly  presented 
and  allowed  as  an  unsecured  claim  against 
the  estate  of  the  deceased  mortgagor,  caimot 
be  foreclosed,  in  whole  or  in  part,  as  a  claim 
under  the  terms  of  the  mortgage,  for  ''  further 
advances  to  the  mortgagor  bv  the  mortgagee, 
and  other  indebtedness  to  the  mortgagor  by 
the  mortgagee  that  may  exist,  raise,  or  be 
contracted  before  the  satisfaction  hereof, '* 
not  exceeding  a  certain  sum.  Such  terms  do 
not,  by  fair  construction,  authorize  the  mort- 
gagee to  buy  up  notes  of  third  parties  upon 
which  the  mortgagor  w^as  a  simple  indorser, 
and  hold  the  same  as  secured  by  the  mort- 
gage.   (Moran  v.  Gardemeyer,  82  Cal.  96.) 

183.  A  claim  against  a  mortgagor  of  real  es- 
tate upon  a  note  executed  long  after  the  date 
of  the  mortgage,  which  designates  that  it  is 
secured  by  crop  mortgage,  and  which  has 
been  regularly  presented  and  allowed  as  a 
claim  against  the  estate  of  the  deceased  mort- 
gagor, secured  by  crop  mortgage,  cannot  be 
foreclosed,  in  whole  or  in  part,  as  a  claim  for 
future  advances  under  the  terms  of  the  real 
estate  mortgage,  where  no  attempt  is  made  to 
show  that  the  security  of  the  crop  mortgage 
has  been  exhausted.  Whether  a  claim  for  a 
deficiency  under  the  crop  mortgage  could  be 
held  as  security  by  the  mortgage  for  future 
advances,  or  must  be  remitted  to  be  paid 
merely  as  an  established  claim  in  the  course 
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of  administration,  is  not  decided.    (Moran  t. 
Gardemeyer,  82  Gal.  102.) 

To  secaie  notes  falling  due  at  different 
timefl,  Bait  on  notes,  when  lie.  See  Bills  and 
Kotes,  342. 

TI.  YaUditj  of. 

184.  If  the  mortgage  was  void  this  fact  does 
not  invalidate  the  debt  intended  to  be  secured 
by  mortgage.  (Shaver  v.  Bear  River  etc.  Co., 
10  Cal.  396.) 

185.  A,  by  means  of  fraudulent  representa- 
tions, induced  B  to  purchase  from  him  a 
mine.  Part  of  the  consideration  was  a  sum 
of  money,  one-half  of  which  was  to  be  paid  at 
the  date  of  the  conveyance,  and  the  other  half 
to  be  secured  by  the  note  of  B  and  a  mortgage 
on  the  mine.  As  the  other  part  of  the  con- 
sideration A  WAS  to  receive  a  certain  number 
of  the  shares  of  stock  of  a  corporation  there- 
after to  be  formed,  to  which  tne  mine  was  to 
be  conveyed  by  B.  A  executed  a  conveyance 
to  B,  the  first  payment  was  made,  and  the 
note  and  mortgage  were  given  as  agreed  upon. 
Subsequently  the  proposed  corporation  was 
formed,  and  B  conveyed  the  mine  to  it  in  ac- 
cordance with  the  terms  of  the  agreement. 
No  certificates  of  stock  were  issued,  but  each 
of  the  parties  retained  their  respective  inter- 
ests as  agreed  upon.  A  sued  to  foreclose  the 
mortgage  given  by  B  for  the  unpaid  purchase 
money,  d  was  made  a  defendant,  but  there 
was  no  demand  for  a  x)er8onal  judgment 
against  him.  Held,  that  the  corpjoration  was 
formed  as  a  mere  agency  in  carrying  out  the 
agreement  between  the  parties,  and  that  B 
could  set  up  the  fraud  of  A  as  a  defense  in  the 
foreclosure  suit.  (Cornell  v.  Cor  bin,  64  Cal. 
197.) 

Cited  68  Cal.  259. 

186.  In  an  action  to  foreclose  mortgages,  in 
which  the  priority  of  the  lien  of  the  mortgases 
was  contested  by  the  divorced  wife  of  tne 
mortgagor,  and  the  lien  postponed  by  the 
court  to  the  lien  of  a  judgment  in  her  favor 
for  alimony,  on  the  allesed  around  that  the 
mortgages  were  executed  without  considera- 
tion, to  defraud  creditors,  and  to  cheat  her  out 
of  her  claim  for  alimony,  the  admission  in 
evidence  of  ex  parte  statements  and  admis- 
sions of  the  mortgagor,  made  alter  the  execu- 
tion of  the  mortgages,  in  support  of  the 
alleged  charges,  is  error  presumably  prejudi- 
cial to  the  mortgagee,  and  is  ground  for  re- 
versal of  so  much  of  the  decree  of  foreclosure 
as  postpones  the  lien  of  the  mortgages  to  the 
lien  of  the  judgment.  (Silva  v.  Serpa,  86  Ccd. 
241.) 

Mortgage  to  secure  future  advances,  valid- 
ity of.    See  ante,  V. 

187.  The  mortgage  foreclosed  included  a 
debt  due  to  the  palntiff  from  the  president  of 
the  corporation,  but  this  was  severed  from 
the  debt  of  the  corporation,  and  disallowed 
by  the  court  below.  Held,  the  private  debt 
being  severable  did  not  render  the  note  void 
as  to  the  whole  amount.  It  was  valid  for  the 
balance,  (Granger  v.  Original  Empire  etc. 
Co.,  69  Cal.  678.) 

Untrue  recitals  of  consideration.  See  ante, 
III,  3. 

Invalid  mortgage,  action  to  quiet  title.  See 
Quieting  Title,  59. 


Unlawful  condition  in.  See  Deeds,  344,  et 
seo. 

imperfectly  executed  mortgage.  See  ante, 
III,  6. 

TU.  Construction  and  EITeet  of. 

/•  BeeitaJs,  CovBnanU,  and  Agreements  in.  Gen- 
era///. 

188.  Under  subdivision  2  of  section  1962  of 
the  Code  of  Civil  Procedure  recitals  in  a 
mortgage,  as  between  the  parties  thereto, 
must  be  held  as  true.  CWaldrip  v.  Black,  74 
Cal.  409.) 

189.  Where  it  was  agreed  between  the  mort- 
gagor and  mortgagee  that  the  land  and  its 
proceeds  were  to  be  held,  not  only  as  security 
tor  the  debt  due  the  latter,  but  for  debts 
due  third  persons,  laborers  on  the  land,  for 
instance,  held,  that  such  agreement  was  an 
appropriation  of  said  surplus  for  the  benefit 
of  said  third  persons,  not  revocable  when 
they  have  acted  on  the  faith  of  it,  and  the 
mortgagee  is  a  trustee  of  the  same  for  said 
third  persons.  (Pierce  v.  Robinson,  13  Cal. 
116) 

Cited  14  Cal.  407. 

190.  Such  an  agreement  operates  as  an  equi- 
table assignment  of  the  surplus,  as  soon  as  any 
exists,  which  does  not  pass  to  the  adminis- 
trator of  the  mortgagee  as  general  assets  for 
the  benefit  of  creditors  at  large,  but  is  sub- 
ject, in  his  hands,  to  the  same  trust  which 
attached  to  it  before  the  decease  of  the  in- 
testate.   (Pierce  v.  Bobinson,  13  Cal.  116.) 

191.  If  the  mortgagor  covenants  in  the 
mortgage  that  he  will  pay  and  discharge, 
whenever  the  same  becomes  due,  all  legal 
mortgages  and  encumbrances,  of  whatever 
nature  and  description,  upon  the  mortgaged 
propertv,  of  a  previous  oate,  the  covenant 
will  make  the  mortgagor  personally  liable  for 
a  sum  due  and  secur^  by  an  executory  con- 
tract for  a  mortgage  not  under  seal  or  re- 
corded, if  the  mortgagor  had  actual  notice  of 
it,  and  the  mortgage  will  become  security  for 
the  performance  of  this  covenant.  (Racouil- 
lat  V.  Sansevain,  32  Cal.  376.) 

Agreement  as  to  entry  and  application  of 
rents  and  profits.    See  post,  X,  1,  e. 

Mortgage  executed  by  associates  to  several 
of  their  number.    See  post,  XIX,  7,  a. 

Construction  of.    See  Conflict  of  Laws,  4, 5. 

2.  Mortgage  Executed  to  Secure  Severa/  Motee. 

192.  Where  seveitJ  notes  have  been  eiven 
which  are  secured  by  one  mortgage,  and  the 
notes  are  assigned  to  different  persons,  the 
assignor  has  a  right,  by  agreement  with 
the  assignees,  to  fix  the  rights  of  the  pur- 
chasers of  the  several  notes  to  the  mortgage 
security.  (Grattan  v.  Wiggins,  23  Cal.  lo.) 
Cited  65  CaL  272. 

193.  Where,  in  such  case,  the  assignee  of 
one  note  having  the  first  right  to  the  benefit 
of  the  mortgage  security  forecloses  when  the 
debt  falls  due,  and  obtains  a  decree  under 
which  all  the  mortgaged  proi)erty  is  sold, 
such  foreclosure  and  sale  operates  as  an  ex- 
tinguishment of  the  mortgage.  (Grattan  v. 
Wiggins,  23  Cal.  16.) 

194.  Where  a  mortgage  is  given  to  secure 
the  separate  debts  of  several  persons  as  mort- 
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gagees  it  is  a  iereral  eecuritj,  and  may  be  en- 
loroed  by  each  creditor,  as  in  case  of  a  sepa- 
rate mortgage.  But,  where  other  parties  are 
interested  in  the  property,  the  court  will  re- 
quire them  to  be  brought  in  before  ordering  a 
sale  of  foreclosure.  (Tyler  v.  Yreka  Water 
Co.,  14  Cal.  212.) 

195.  Where,  in  such  case,  bill  a-vers  the  other 
mortgagees  are  no  longer  interested,  and  they 
are  not  parties,  demurrer  for  defect  of  parties 
does  not  lie,  (Tyler  y,  Yreka  Water  Co.,  14 
Cal.  212.) 

196.  Where  property  is  mortgaged  to  secure 
two  notes  falling  due  at  different  periods,  and 
the  mortgage  is  foreclosed  by  suit  upon  the 
note  first  falling  due,  and  then,  after  the 
period  for  redemption  has  passed,  but  before 
the  sheriff  has  executed  his  deed  to  the  pur- 
chaser, this  first  note,  or  rather  the  judgment 
thereon,  is  paid,  held,  that  the  payment  of 
this  note  eftected  the  redemption  of  the  prop- 
erty, and  left  it  subject  to  the  mortgage  to 
secure  the  second  note.  (Hocker  v.  Reas,  18 
Cal.  660.) 

197.  Held,  further,  that  the  lien  of  the 
mortgage  for  the  second  note  could  not  be 
displaced  by  a  sale  under  prior  encum- 
brances— mechanics'  liens — in  proceedings  to 
which  the  holder  of  the  second  note  was  not 
a  party.    (Hocker  y.  Reas,  18  Cal.  650. ) 

3.  ProwisiottM  na  to  Taxes  and  Insurance. 

198.  Although,  by  a  proYision  of  the  mort- 
gage, it  was  covenanted  that  in  case  the  mort- 
gagor did  not  keep  the  property  fully  insured, 
or  did  not  pay  all  taxes  and  assessments,  the 
mortgagee  might  pay  the  same  and  have  his 
lien  therefor,  with  interest,  yet  an  agent  is  not 
authorized  to  pay  such  taxes,  or  assessments, 
or  premium  insurance,  or  make  other  like  ex- 
penditures out  of  the  rents  received,  and 
thereby,  perhaps,  reduce  the  amount  re- 
ceived as  rents  below  the  interest  to  be  paid 
on  the  note  and  mortgage,  and  set  running 
the  sixty  days  mentioned  in  the  first  of  the 
stipulations.  (Stevens  v.  De  Cardona,  53 
Cal.  487.) 

199.  A  cotemporaneous  agreement  between 
the  mortgagors  and  mortgagee  that,  if  the 
mortgagors  shall  present  proper  official  re- 
ceipts showing  the  payment  of  all  taxes 
against  the  property  covered  by  the  mort- 
gage, they  should  receive  a  credit  of  two  and 
one-half  per  cent  upon  the  mortgage  note, 
must  be  construed  by  the  court;  and  testi- 
mony of  witnesses  as  to  whether  the  mort- 
gage tax  was  intended  to  be  included  in  the 
expression  "all  taxes  against  the  property" 
is  inadmissible.  (Hewitt  v.  Dean,  91  (?al.  5.) 
Cited  99  Cal.  608. 

200.  Assuming  that  such  agreement  in- 
cludes the  mortgaj^e  tax,  it  is  not  in  violation 
of  section  5  of  article  XIII  of  the  state  con- 
stitution. It  is  not  a  contract  binding  or  en- 
forceable against  the  mortgagors,  or  obligat- 
ing them  to  pay  any  tax  upon  the  mortgage, 
but  merely  extends  to  them  the  privilege 
given  by  the  constitution  itself,  which  per- 
mits them  to  pay  the  mortgage  tax  and  have 
the  amount  so  paid  deducted  from  the  debt. 
(Hewitt  v.  Dean,  91  Cal.  5.) 

201.  A  mortgage  executed  before  the  adop- 


tion of  the  present  constitution  provided,  m 
effect,  that  the  mortgagee  might  pay  the 
taxes  upon  the  land,  and  that  the  mortgagor 
should  pay  the  amounts  thus  paid,  andthe 
mortgage  stand  as  security  therefor.  The 
mortgagee  paid  the  taxes  on  the  mortgage  for 
the  year  1880 ;  and,  in  an  action  to  forecloee, 
the  court  below  refused  to  award  him  the 
sum  thus  paid.  Held,  in  the  year  1880  the 
mortgage,  for  the  purposes  of  taxation,  was  an 
interest  in  the  land,  the  taxes  upon  which 
the  defendant  had  agreed  to  pay.  (Beckman 
V.  Skaggs,  59  Cal.  541.) 

202.  A  clause  in  a  mortgage  authotiaing  the 
mortgagee  to  pay  taxes  imposed  upon  the 
mortgaged  premises  which  are  chai^geable 
thereon,  and  providing  that  such  payments 
and  interest  thereon  shall  be  considered  as 
secured  bv  the  mortgage,  does  not  have  the 
effect,  under  sections  4  and  5  of  article  XUI 
of  the  constitution,  to  render  void  the  agree- 
ment for  the  payment  of  interest  on  the 
mortgage  debt.  (Marye  v.  Hart,  76  Cal.  291.) 
Cited  99  Cal.  608. 

203.  A  provision  in  a  mortgage  that  in  case 
of  foreclosure  the  mortgagee  may  include 
therein  all  payments  made  by  the  mortgagee 
*'  for  taxes  on  said  premises,  and  the  taxes  of 
this  mortgage  or  the  money  hereby  secured" 
is  void,  and  renders  void  the  mort^ee  as  to 
any  interest  specified  therein,  and  it  la  error 
for  the  court  to  allow  interest  on  ihe  mort- 
gage note  in  an  action  to  foreclose  the  mort- 
gage.   (Harralson  v.  Barrett,  99  Cal.  607.) 

204.  The  provision  of  the  constitution  ren- 
dering invalid  an  agreement  by  the  mortgagor 
to  pay  the  mortgage  tax,  although  inserted  in 
the  constitution  for  the  benefit  of  the  mort- 

fagor,  is  a  benefit  which  he  may  waive  if 
e  sees  fit,  and,  if  he  voluntarily  fulfills  his 
promise  to  pay  interest,  he  is  blound  by  his 
act,  and  he  cannot  recover  it  back,  nor  have 
it  allowed  as  a  credit  on  the  principal  of  the 
loan.     (Harralson  y.  Barrett,  99  Cal.  607.) 

205.  Where,  at  the  time  of  the  execution  of 
a  note  and  mortgagee,  and  as  part  thereof,  an 
express  stipulation  is  signed  by  the  mortgagor 
agreeing  to  pay  all  taxes  assessed  on  Uie 
mortgage,  which  is  prepared  with  distinct 
care  and  deliberation,  and  which  a  surety  is 
required  to  sign,  leaving  no  doubt  of  the  in- 
tention of  the  parties,  the  fact  that  the  body 
of  the  mortgage  authorizes  the  mortgagor  to 
protect  the  mortgaged  property  and  pav  the 
taxes  thereon,  ''other  than  the  taxes  of  this 
mortgage  or  the  money  thereby  secured,"  is 
not  necessarily  inconsistent  with  the  language 
of  the  express  stipulation,  which  must  be  con- 
strued together  with  it,  and  the  express  and 
unequivocal  agreement  that  the  mortgagor 
shall  pay  all  the  taxes  upon  the  mortgage 
renders  the  note  and  mortgage  unlawful  and 
null  and  void  as  to  the  payment  of  any  inter- 
est specified  therein,  and  sudi  mortgage  can- 
not be  foreclosed  in  advance  of  the  maturity 
of  the  note,  under  a  clause  making  it  due  and 
payable  upon  nonpayment  of  interest  at  the 
option  of  the  holder  of  the  note.  (Burbiidge 
V.  Lemmert,  99  Cal.  493.) 

206.  State  is  not  bound  by  stipulation  be- 
tween the  mortgagor  and  the  mortgagee  that 
the  former  shall  pay  all  the  taxes  levied  on 
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the  mortgage  debt.    (People  v.  Whaitenby, 

as  Cal.  461.) 

Cited  46  Cal.  483,  486. 

207.  Where  a  mortgage  oontaina  the  cove- 
nants, that  the  mortgagors  shall  pay  all  taxes 
upon  the  mortgaged  premises,  and  that,  in 
default  thereof  hy  them,  the  mortgagee  shall 
be  empowered  to  sell,  such  default  gives  the 
mortgagee  the  right  to  proceed  to  foreclose, 
if  there  is  no  other.  It  makes  no  difference 
that  the  mortgagee  has  the  right  to  pay  the 
taxes  and  charge  them  to  the  mortgagors,  the 
same  to  become  part  of  the  mortgage  lien. 
The  riffht  to  foreclose  is  not  waived  or  lost,  or 
the  deuinlt  condoned  by  the  mortgagee  on  his 
paying  the  taxes  and  charging  the  mortgagor. 
(Brickell  v.  Batchelder,  62  Cal.  623.) 

208.  Jf  one  person  mortgages  his  property 
to  secure  the  debt  of  another,  and  there  is  a 
provision  in  the  mortgage  for  the  payment  of 
taxes  on  the  mortgafi[e  debt,  the  plaintiff,  in 
foreclosing,  may  retain  such  taxes  out  of  the 
proceeds  of  sale.  (Sichel  v.  Carrillo,  42  Cal. 
493.) 

Taxes,  allowance  for  payment  of.  See  post, 
354. 

Taxes  and  insurance,  including  amount  paid 
for  in  decree.    See  post,  680. 

Taxation  of  mortgages.  See  Taxation,  IV, 
8. 

Assessment  of.    See  Taxation,  247,  et  seq. 

Liability  of  mortgagee  for  tax  after  assign- 
ment.   See  Taxation,  525. 

Equalization  of.    See  Taxation,  YI,  5. 

Satisfied  mortgage,  assessment  of.  See 
Taxation,  V,  12. 

Taxation  of  property  subject  to  mortgage. 
Bee  Taxation,  Y ,  12. 

Tax,  payment  of  by  mortgagor.  See  Taxa- 
tion, Xl,  1. 

Taxes  and  street  assessments  paid  after 
presentation  of  claim.  See  Estates  of  De- 
ceased Persons,  206. 

Purchase  of  tax  title  by  mortgagee.  See 
Cotenancy,  27. 

Without  agreement  as  to  taxes,  effect  of  new 
constitution  on.    See  Constitutional  Law,  86. 

209.  A  mortgage  contained  the  provision 
that,  upon  the  default  of  the  mortgagors  to 
keep  tne  property  insured,  the  mortgagee 
might  insure  at  their  expense  and  the  mort- 
gage stand  as  securitv  for  his  reimbursement ; 
and,  in  an  action  to  foreclose^in  which  there 
was  no  supplemental  complaint  —  the  court 
allowed  the  plaintiff  for  money  paid  by  her 
for  insurance  after  commencement  of  the  ac- 
tion. Held,  the  court  erred.  (Washburn  v. 
Wilkinson,  59  Cal.  538.) 

Cited  94  Cal.  88. 

Insurance  received  by  mortgagee,  credit  on 
mortgage.    See  post,  475. 

4.  Pro¥i8ion9  as  to  inferest 

210.  A  stipulation  in  a  mortgage  that  in 
case  of  default  in  the  payment  of  the  interest 
upon  the  note,  secured  by  the  mortgage,  on 
or  before  the  fifth  day  of  any  month,  to  the 
agent  of  the  mortgagee,  the  agent  should  take 
charge  of  the  mortgaged  premises,  collect  the 
rents,  deduct  interest,  and  pay  the  excess  to 
the  mortgagor,  does  not  connict  with  a  previ- 
ous stipulation  in  the  same  mortgage,  that  in 


default  of  payment  of  interest  for  a  period  of 
sixt^  days,  the  mortgagee  might,  at  his  option, 
consider  the  principal  sum  due  and  foreclose. 
(Stevens  v.  Be  Cardona,  58  Cal.  487.) 

211.  Clause  in  mortgage,  giving  right  to  sell 
in  case  of  default,  relers  to  a  default  in  the 
payment  of  interest,  not  to  a  default  in  add- 
ing it,  when  unpaid,  to  the  principal;  the 
right  to  dispose  of  the  interest  due  and  un- 
paid, in  the  mode  prescribed  in  the  note,  was 
given  to  the  mortgagee,  not  to  the  mort- 
gagors; the  mortgagee  might  dela^  it^  or 
waive  it,  but  a  delay  m  exercising  this  right 
could  not  be  construed  as  depriving  him  of  it. 
(Brickell  V.  Batchelder,  62  Cal.  623. ) 

212.  A  mortgage  given  as  security  for  the 
payment  of  the  principal  of  a  promissory  note 
with  interest,  but  containing  no  provision  for 
foreclosure  upon  the  nonpayment  of  interest, 
cannot  be  foreclosed  until  the  principal  sum 
becomes  due.  (Brodribb  v.  Tibbets,  58  Cal.  6.) 
Cited  97  Cal.  288. 

213.  Where,  by  the  terms  of  a  mortgage, 
the  mortgagor  promised  to  pay  the  mortgage 
note  "  according  to  the  terms  and  conditions 
thereof,"  and  that  **  in  default  of  the  payment 
of  note  by  its  terms,"  the  mortgagees  or  their 
assigns  might  foreclose,  and  the  terms  of  the 
note  were,  that  the  interest  should  be  payable 
annuallv,  and  the  principal  at  the  end  ol  five 
years,  the  owners  of  the  mortg^e  are  entitled 
to  foreclose  it  upon  a  default  in  the  payment 
of  the  interest  for  the  amount  of  interest  due, 
and  need  not  wait  until  a  default  in  the  pay- 
ment of  the  whole  note,  principal  and  inter- 
est.    (Yoakam  v.  White,  97  Cal.  286.) 

214.  When  the  interest  on  a  promissory 
note  is  made  payable  monthly,  and  the  note 
contains  the  additional  clause  following: 
''Any  interest  remaining  due  and  unpaid 
shall  be  added  monthly  to  the  principal,  and 
bear  interest  at  the  same  rate" ;  and  wnere  the 
mortgage  securing  said  note  provides  that, 
in  case  default  shall  be  made  in  the  payment 
of  the  principal  sum,  or  the  interest  thereon, 
or  any  part  thereof,  according  to  the  terms  of 
the  note,  the  mortgagee  is  empowered  to  pro- 
ceed to  sell  the  mortgaged  premises  in  the 
manner  prescribed  bv law ;  and  further,  that 
out  of  the  proceeds  of  such  sale  the  mortgagee 
shall  retain  the  principal  sum,  with  interest, 
costs,  and  chaiges  of  sale,  and  attorneys' 
fees;  and  further,  where  a  subsequent  mort- 
gage, between  the  same  parties,  contained  the 
stipulation  that  all  arrearages  of  monthly  in- 
terest then  existing,  or  thereafter  to  accrue 
upon  the  prior  note,  shall  bear  interest  from 
the  date  respectively  at  which  they  have  ac- 
crued, or  shall  accrue,  at  a  higher  rate  than 
that  expressed  in  the  note;  held,  taking  the 
terms  of  said  note  and  mortgage  together,  the 
mortfi»gee  has  the  right,  on  default  in  the 
monthly  payment  of  the  interest,  to  com- 
mence an  action  to  foreclose.  (Brickell  v. 
Batchelder,  62  CaL  623.) 

Cited  92  Cal.  675. 

215.  Held,  further,  the  power  given  in  the 
mortgage  ''to  proceed  to  sell  in  the  manner 
prescribed  bylaw,"  is  in  substance  the  same 
as  a  power  to  proceed  to  sell  by  means  of  an 
action  to  foreclose.  (Brickell  v.  Batchelder, 
62  Cal.  623.) 


1&66 


MORTGAGES.  VU,  4. 


210.  The  stipnlation  contained  in  the  Bnbse- 
quent  mortgage  aforesaid  merely  referred  to 
the  state  of  interest  which  the  arrearage  of 
interest  referred  to  in  it  are  to  bear,  increas- 
ing the  rate,  and  nothing  more.  The  clauses 
in  the  mortgages  and  note  are  to  be  construed 
together.  (Brickeli  v.  Batchelder,  62  Cal. 
623.) 

217.  Where  a  promissory  note,  due  to  a  cor- 
poration two  years  after  date,  was  secured  by 
a  mortgage  which  provided  that  '*  in  case  of 
default  by  the  mortgagor  in  the  payment  of 
said  note  or  interest,  or  in  the  performance 
of  any  of  the  conditions  hereof,  then  the 
mortgagee  ma^,  at  its  option,  either  com- 
mence proceedings  to  foreclose  this  mortgage 
in  the  usual  manner,  or  cause  the  said  prem- 
ises, or  an^r  part  thereof,  to  be  sold,"  held, 
that  the  failure  to  pay  the  interest  as  it  be- 
came due  authorized  a  foreclosure  for  such 
interest  only,  and  not  for  the  principal. 
(Bank  of  iSan  Luis  Obispo  v.  Johnson,  63  Cal. 
99.) 

Distinguished  62  Cal.  631. 

218.  The  action  was  brought  to  foreclose  & 
mortgage  securing  a  promissory  note,  which 
provided  that  '*  in  case  default  be  made  in 
the  payment  of  the  interest  as  the  same  be- 
comes due,  ....  then  tne  whole  principal 
and  interest  shidl,  at  the  option  of  the  holder 
hereof,  become  at  once  due  and  payable."  At 
the  time  of  the  commencement  of  the  action 
the  note  had  not  reached  maturity.  The  com- 
plaint alleged,  however,  that  no  part  of  the 

Erincipal  or  interest  had  been  paid,  and  that, 
y  reason  of  the  default  in  the  payment  of 
the  interest,  the  plaintiff,  in  the  exercise  of 
his  option,  had  declared  all  sums  secured  by 
the  mortgage  immediately  due  and  payable. 
Held,  that  as  the  complaint  stated  a  good 
cause  of  action  for  the  recovery  of  the  inter- 
est due,  its  sufficiency  as  stating  a  cause  of 
action  for  the  recovery  of  the  principal  could 
not  be  raised  on  a  demuner  for  failure  to 
state  facts  sufficient  to  state  a  cause  of  action. 
(Pacific  Mutual  L.  I.  Co.  v.  Shepardson,  77 
Cal.  345.) 

219.  Where  a  note  secured  by  mortgage  pro- 
vides that  if  the  interest  should  not  be  paid 
when  due,  the  whole  sum  of  principal  and  in- 
terest shall  become  immediately  due  and 
payable,  at  the  option  of  the  holder,  and  the 
mortgage  provides  that,  in  case  of  default  in 
payment  of  any  installment  of  interest  on  the 
note  when  due,  the  mortgagee  may  foreclose 
the  mortgage,  it  is  not  necessary  that  the 
mortgagee  should  ^ve  to  the  mortgagors  any 
notice  of  his  election  to  consider  the  whole 
principal  sum  due  upon  their  failure  to  pay 
the  interest  when  it  matured,  nor  that  he 
should  make  any  demand  upon  them  for  pay- 
ment prior  to  commencing  an  action  to  fore- 
close tne  mortgage.  (Hewitt  v.  Bean,  91  Cal. 
6.) 

Cited  93  Cal.  611. 

220.  It  is  competent  for  the  parties  to  in- 
clude in  the  note  or  mortgage  an  agreement 
that  notice  of  election  to  foreclose  for  non- 
payment of  interest  shall  be  given  as  a  condi- 
tion precedent  to  instituting  the  suit ;  but,  in 
the  absence  of  such  express  provision,  it  will 
not  be  implied ;  and  an  agreement  that  the 


whole  sum  of  principal  and  interest  shall  be- 
come immediately  due,  at  the  option  of  the 
holder  of  the  mortgage,  must  be  held  to  be 
an  absolute  agreement,  depending  solely  upon 
the  option  of  such  holder,  and  not  requiring 
him  to  notify  the  mortgagor  of  his  own  laches 
or  of  the  election  of  the  nolder  of  the  mort- 
ffiige  to  exercise  the  option.  (Hewitt  v. 
I>^,  91  Cal.  5.) 

221.  A  notification  by  a  mortgagee  to  a 
mortgagor  of  his  election  to  consider  the 
mortgage  debt  as  having  become  due,  on  ac- 
count of  the  failure  of  tne  mortgagor  to  ]iay 
the  interest  as  it  accrued,  is  sufficiently 
given,  when  notices  to  that  effect  are  left  at 
the  residence  and  place  of  business  of  the 
mortgagor  with  persons  of  discretion  in 
charge  thereof,  the  mortgagor  being  absent 
from  such  places,  and  the  mortgagee,  after 
diligent  search  and  inquiry,  being  unable  to 
ascertain  his  whereabouts.  (Monroe  v.  FofaJ, 
72  Cal.  668.) 

222.  A  promissory  note  secured  by  mort- 
gage provided  for  payment  of  the  interest 
monthly,  and  that,  in  default  of  such  pay- 
ment, the  entire  unpaid  balance  of  the  princi- 
pal sum  should,  at  the  option  of  the  payee, 
become  due  and  payable.  Held,  that,  in  case 
of  the  failure  of  the  maker  to  pay  the  inter- 
est as  agreed,  the  option  of  the  payee  must  be 
expressed  by  some  notice  to  the  maker  before 
advantage  can  be  taken  of  the  defendant. 
(Dean  v.  Applegarth,  65  Cal.  391.) 

Cited  2  Idaho,  3^9;  distinguished  91  Cal.  9. 

223.  Where  a  note  secured  by  mortgage  pro* 
vides  that  if  the  interest  should  not  be  paid 
when  due  the  whole  principal  and  interest 
shall  become  due,  at  the  option  of  the  holder, 
and  the  mortgage  provides  for  a  foreclosure  in 
case  of  default  in  any  payment  of  interest,  it 
is  not  necessary  for  the  holder  of  the  note  and 
morigage  to  give  any  notice  of  his  election  to 
consider  the  whole  debt  due,  either  to  the 
mortgagor  or  to  any  other  lienholder,  before 
bringing  suit  to  foreclose  the  mortgage. 
(Sichler  v.  Look,  93  Cal.  600.) 

Foreclosure  for  interest.    See  post,  XIX,  8. 

224.  The  holder  of  the  mortgage  is  not  re- 
quired to  exercise  his  option  immediately 
upon  failure  of  the  mortgagor  to  pay  the 
interest,  but  he  may  exercise  it  within  a  rea- 
sonable time  after  aefault.  (Hewitt  v.  Dean, 
91  Cal.  6.) 

225.  When  installment  of  interest  falls  due 
upon  day  previous  to  holiday  the  mortgagee 
may  give  notice  upon  the  day  following  the 
holiday  of  his  option  to  claim  payment  of 
the  whole  amount  of  principal  ana  interest 
secured  by  the  mortgage,  and  may  demand 
prompt  payment  thereof,  and  commence  an 
action  of  foreclosure  upon  default  in  such 
payment.     (Campbell  v.  West,  86  Cal.  197.) 

226.  A  grant  of  an  extension  of  the  time  for 
the  payment  of  interest  for  a  few  days,  at  the 
request  of  the  mortgagors,  is  no  waiver  of  the 
right  of  the  holder  of  the  mortgage  to  elect  to 
consider  the  whole  principal  sum  due  within 
a  reasonable  time  after  default,  if  there  is  a 
failure  to  make  any  payments  within  the  ex- 
tended time,     (Hewitt  V.  Dean,  91  Cal.  5.) 

227.  Although  the  holder  of  the  mortgage 
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may  so  deal  with  the  mortgagor  as  to  be  es- 
topped from  asserting  his  right  of  election  or 
to  waive  such  right,  yet  mere  forbearance  or 
inaction  within  the  limits  of  a  reasonable 
time  will  not  cause  such  estoppel  or  waiver. 
(Hewitt  V.  Dean,  91  Cal.  5.) 

228.  Where  a  mortgage  note  provides  for 
interest  payable  semi-annualljr,  ^^  and  if  not 
so  paid  to  be  c3mpoanded  semi-annually  and 
bear  the  same  rate  of  interest  as  the  princi- 

Sal,  and  should  the  interest  not  be  paid  when 
ue,  then  the  whole  sum  of  principal  and  in- 
terest shall  become  immediately  due  and  pay- 
able, at  the  option  of  the  holder  of  the  note," 
the  nolder  of  the  note,  while  he  exercises  this 
option  promptly,  may  do  it  at  the  maturity, 
and  upon  default  of  any  instalment  of  the  in- 
terest, and  a  failure  to  exercise  such  option 
upon  the  first  default  is  not  a  waiver  of  its 
exercise  at  any  subsequent  default  in  pay- 
ment of  another  installment.  (Campbell  v. 
West,  86  Cal.  197.) 

229.  Failure  to  sell  any  property  under  de- 
(^ree  of  sale  for  first  installment  of  interest 
will  not  prevent  a  sale  of  the  whole  property 
on  motion,  when  the  unmatured  portions  of 
the  note  fall  due.  The  provision  of  the  code 
aathorizing  the  court  on  motion  to  order 
more  to  be  sold,  after  a  previous  sale  of  suffi- 
cient of  the  property  to  pay  the  amount  due, 
is  construed  to  be  for  the  benefit  of  the 
debtor,  and  not  to  impose  upon  him  the  cost 
of  several  sales.  (Bank  of  Napa  v.  Godfrey, 
77  Cal.  612.) 

230.  When  a  mortgage  is  assigned  to  the 
mortgagor  by  way  of  mortgage,  to  secure  ad- 
vances to  the  mortgagee,  and  the  assignment 

grovides  that  interest  on  the  sums  advanced 
y  the  mortgagor  shall  be  pavable  monthly, 
and  also  provides  that  the  principal  and  in- 
terest shall  be  applied  in  payment  due  or  to 
grow  due  upon  the  mortgage,  the  interest 
which  accrued  more  than  four  years  before 
the  commencement  of  an  action  in  which  it 
is  sought  to  foreclose  the  mortgage  is  not 
barred  by  the  statute  of  limitations,  but  is  to 
be  applied  as  a  payment  or  offset  upon  the 
mortgage.  A  monthly  demand  of  the  inter- 
est and  foreclosure,  or  personal  action  to  col- 
lect it,  is  not  required  by  such  contract  of  as- 
signment. (Coleman  v.  Commins,  77  Cal. 
548.) 

231.  When  money  advanced  to  a  mortgagee 
by  the  mortgagor,  with  interest  thereon,  is  to 
be  applied  in  payment  of  the  mortgage,  if  a 
survey  of  the  mortgaged  property  is  con- 
firmed, the  interest  ceases  in  that  event,  when 
the  advances  with  interest  amount  to  the  face 
of  the  mortgage,  and  no  further  interest  can 
be  counterclaimed  in  a  proceeding  to  foreclose 
the  mortgage.  The  fact  that  the  sums  ad- 
vanced are  to  be  returned  with  interest,  if  a 
survey  of  the  mortgaged  property  should  be 
rejected,  is  immaterial.  (Coleman  v.  Com- 
mins, 77  Cal.  458.) 

Effect  of  void  contract  as  to  taxes  on.  See 
ante,  VII,  3. 

Interest,  right  of  assignee  to.   See  post,  441. 

Foreclosure,  decree,  interest  on.  See  In- 
terest, 54. 


5.  Estoppel  Arising  from;  AftBr-acquireif  Titfs. 

232.  A  mortgagor  is  under  obligation,  from 
the  nature  of  the  mortgage  contract,  to  pre- 
serve the  property  pledged  for  the  purpose  of 
the  original  security,  and,  on  srounds  of 
public  policy,  to  insure  good  faith,  and  fair 
dealing,  he  is  estopped,  independent  of  cove- 
nants of  warranty,  from  denying  the  exist- 
ence of  the  lien  which  he  has  attempted  to 
create,  or  defeating  its  enforcement  against 
the  proper t]^  on  which  it  was  placed «  and 
those  Claiming  under  the  mortgagor  are 
equally  estopi^.  (Clark  v.  Baker,  14  Cal. 
612.) 

Cited  16  Cal.  468 ;  21  Cal.  621 ;  48  Cal.  579 ;  67 
Cal.  278;  98  Cal.  518. 

233.  The  person  who  conveys  land  upon  an 
unlawful  condition  subsequent,  and  then 
purchases  it  back,  and  executes  a  mortgage 
for  the  purchase  money,  cannot  resist  the  en- 
forcement of  the  mortgage  on  the  ground 
that  the  condition  subsequent  was  against 
public  policy,  or  that  there  was  a  want  of  con- 
sideration. (Patterson  v.  Donner,  48  Cal. 
369.) 

234.  A  mortgagor,  who  mortgages  in  fee,  is 
estopped  from  oenving  that  the  estate  mort- 
gaged was  other  or  less  than  an  estate  in  fee 
simple.  (Yallejo  Land  Commissioners  v. 
Viera,  48  Cal.  572.) 

Cited  67  Cal.  277 ;  74  Cal.  517 ;  83  Cal.  567. 

235.  The  mortgage  of  a  whole  lot  in  fee  es- 
tops the  mortgagor  from  denying  that  any 
part  of  the  estate  mortgaged  is  less  than  an 
estate  in  fee  simple.  (Trope  v.  Kerns,  83  Cal. 
553.) 

236.  In  an  action  of  ejectment,  brought  by 
a  purchaser  at  sheriff's  sale,  under  a  decree 
of  foreclosure  and  sale  of  mortgaged  prem- 
ises, to  recover  the  same  against  the  mort- 

?:agor  in  possession,  the  mortgagor  is  estopped 
rom  setting  up  title  in  another  as  a  defense 
to  the  action.  (Redman  v.  Bellamy,  4  Cal. 
247.) 

237.  A  mortgage  purporting  to -convey  in 
fee  all  the  estate,  right,  title,  and  interest  of 
the  mortgagor  in  a  parcel  of  land  operates 
upon  an  interest  and  title  subsequently  ac- 
quired by  the  mortgagor.  (Sherman  v.  Mc- 
Carthy, 57  Cal.  507.) 

Cited  67  Cal.  277. 

238.  A  mortgage  in  fee  is,  for  the  purposes 
of  the  statute  which  provides  that,  if  any  per- 
son shall  convey  any  real  estate  by  convey- 
ance purporting  to  convey  the  same  in  fee 
simple,  an  estate  subsequently  acquired  by 
the  grantor  shall  pass  to  the  grantee  a  con- 
veyance in  fee.  (Yallejo  Land  Commissioners 
V.  Viera,  48  Cal.  572.) 

Cited  57  Cal.  515;  67  Cal.  277. 

239.  A  mortgagor  is  estopped  from  assert- 
ing the  invalidity  of  his  mortgage,  and  any 
after-acquired  title  inures  to  the  benefit  of 
the  mortgagee,  though  the  mortgagor  may 
have  had  no  assignable  title  at  the  date  of 
the  mortgage.  (Stewart  v.  Powers,  98  Cal, 
514.) 

240.  In  considering  the  operation  of  a  mort- 
gage upon  subsequently  acquired  title  it  is 
immaterial  whether  it  be  regarded  as  a  con- 
veyance of  a  conditional  estate,  as  at  common 
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law,  or  as  creating  a  mere  lien  or  encum- 
brance, as  by  the  law  of  the  state.   Whatever 
in  the  instrument,  treating  it  as  a  conyey- 
ance,   would   operate   to   transfer  a  subse- 
quently acquir^  title  to  the  grantee,  equally 
operates,  treating  the  instrument  as  a  lien  or 
encumbrance,  to  subject  such  acquired  inter- 
est to  the  purposes  of  the  original  security. 
(Clark  V.  Baker,  14  Cal.  612.) 
Cited  14  Cal.  635;  18  Cal.  474;  25  Cal.  500;  31 
Cal.  457,  503 ;  34  Cal.  554 ;  40  Cal.  299 ;  42 
Cal.  179;  62  Cal.  25;  67  Cal.  277;  74  Cal. 
517;  98  Cal.  518;  5  Dak.  334;  2  Utah,  462. 

241.  One  Clark,  being  in  the  occupation  of 
certain  premises,  conveyed  them  to  one  Baker, 
who  executed  a  mortgage  back  to  Clark  as 
security  for  the  purchase  money.  The  con- 
veyance and  mortgage  were  simultaneous 
acts,  and  both  were  of  the  premises  in  fee. 
The  legal  title  was  not  at  the  time  in  Clark, 
and  Baker  afterwards  purchased  it  in,  and 
then  executed  a  mortgage  to  one  Touchard. 
Held,  that  the  title  subse<^uently  acquired  by 
Baker  inured  to  the  benefit  of  his  mortgagee, 
Clark,  and  that  a  purchaser  under  the  decree 
foreclosing  Touchard's  mortgage  could  only 
claim  in  subordination  to  Clark.  (Clark  v. 
Baker,  14  Cal.  612.) 

Cited  18  Cal.  476. 

242.  Where  a  mortgage  of  land  purports  to 
convey  the  fee,  any  title  afterwards  acquired 
by  the  mortgagor  will  feed  the  mortgage  and 
inure  to  the  benefit  of  the  mortgasee ;  and 
this  is  so  although  the  title  when  tne  mort- 
flAge  was  made  was  in  the  government  of  the 
United  States,  and  was  acquired  by  the  mort- 
gagor after  a  foreclosure  of  the  mortgage. 
(Orr  V.  Stewart,  67  Cal.  274.) 

Cited  74  Cal.  517 ;  83  Cal.  557 ;  98  Cal.  520;  18 
Or.  333. 

243.  If  a  mortgagor  mortgages  public  lands 
upon  which  he  is  residing,  ana  afterwards 
obtains  a  patent  to  the  same  from  the  United 
States,  and  then  sells,  the  title  acquired  by 
the  patent  inures  to  the  benefit  of  the  mort- 
gagee, and  the  mortgage  may  be  enforced 
against  the  subsequent  purchaser.  (Christy 
V.Dana,  42  Cal.  175.) 

Cited  62  Cal.  25;  67  Cal.  277. 

244.  Title  to  public  land  subsequently  ac- 
quired by  a  mortgagor  inures  to  the  benefit  of 
his  prior  mortgagee.  (Camp  v.  Grider,  62 
Cal.  20.) 

Cited  67  Cal.  277;  98  Cal.  520. 

245.  If  one  who  is  in  possession  of  public 
lands  mortgages  the  same  in  fee,  and  after- 
wards acouires  title  to  the  same  under  the 
Federal  Homestead  Act,  he  is  estopped  from 
denying  the  lien  of  the  mortgage,  and  cannot 
set  up  a  title  afterwards  voluntarily  acquired 
to  defeat  it.  Section  33  of  the  act  concerning 
conveyances  applies  to  mortgages  as  well  as 
absolute  conveyances.  (Kirkaldie  v.  Larra- 
bee,  31  Cal.  455.) 

Cited  34  Cal.  554;  42  Cal.  179;  48  Cal.  459, 
579 ;  62  Cal.  25 ;  67  Cal.  277,  278 ;  98  Cal. 
520. 

246.  Sale  under  decree  in  foreclosure  will 
carry  any  subsequently  acquired  title  of  the 
mortgagor,  and  will  bind  a  portion  of  the  lot 
conveyed  to  a  third  party  by  a  conditional 
grant  made  prior  to  the  mortgage,  if  the  title 


reverts  to  the  mortgagor  upon  breach  of  the 
condition  at  any  time  subsequent  to  the  (Ute 
of  the  mortgage.  (Trope  v.  Kerns,  83  Cd. 
553.) 

247.  A  patentee  was  the  executor  and  also 
one  of  the  heirs  of  the  claimant ;  before  the 
issuance  of  ^e  patent  he  made  a  mortgage, 
and  described  the  mortgaged  premises  sb 
**  all  my  estate,  right,  title,  and  interest  in 
the  San  Pablo  rancho  (which  was  the  land 
fmtented  to  him),  meaning  to  convey  all  the 
rieht,  title,  interest,  claim,  and  demands,  and 
inheritance  as  heir  of  F.  and  his  wife  G." 
Held,  that  the  mortgage  only  operated  on  the 
interest  which  the  mortgagor  derived  by  said 
inheritance ;  and  that  the  recitals  in  the  pat- 
ent and  the  language  of  the  mortgage  were 
sufficient  notice  to  the  mortgagee  of  the  trost 
in  favor  of  the  other  heirs  of  the  claimant. 
(Sherman  v.  McCarthy,  57  Cal.  507.) 
Cited  68  Cal.  454. 

Estoppel  by.    See  Public  Lands,  231. 

After-acquued  title,  right  of  purchaser  un- 
der foreclosure  to.    See  post,  XIX,  18,  g. 

Vendee  is  not  estopped  to  deny  vendor's 
title  in  suit  to  foreclose  vendor's  mortgage. 
See  Vendor  and  Vendee,  64. 

Sale  of  pre-emption  claim  subject  to  mort- 
gage, after-acquired  title  of  grantee.  See 
post,  386. 

Estoppel  by  mortgage  claim,  want  of  con- 
sideration.   See  Estoppel,  28. 

6,  improvBmetits    or    AceB99ion9    to  Pnpertf, 
Whethor  Coverod  by. 

248.  A  mortgage  of  land  included  "the 
rents,  issues,  and  profits  thereof."  In  pro- 
ceedings for  foreclosure  a  receiver  was  ap- 
pointed under  the  provisions  of  section  564 
of  the  Code  of  Civil  Procedure.  At  a  sale  of 
the  land  under  foreclosure  the  sum  bid  was 
insufficient  to  satisfy  the  mortgage.  Held, 
that  the  mortgage  was  a  lien  upon  a  crop 
growing  upon  the  mortgaged  premises,  and 
that  the  proceeds  of  its  sale  by  the  receiver 
should  be  applied  to  the  payment  of  the  de- 
ficiency. (Montgomery  v.  Merrill,  65  Oal. 
432.) 

Cited  100  Cal.  625. 

249.  A  mortgage  purporting  to  convey  tbe 
land  with  the  "  rents,  issues,  and  profits 
thereof  "  covers  not  only  the  land,  but  tbe 
growing  crops  as  well,  and  gives  the  mort- 
gagee the  abstract  right,  upon  foreclosure,  to 
have  the  entire  property  sold ;  yet,  as  between 
the  mortgagee  and  a  subsequent  mortgagee  of 
the  crops  alone,  it  is  proper  for  the  court,  at 
the  rec^uest  of  the  latter,  to  segregate  the 
crops,  in  order  that  the  surplus,  if  any,  after 
satisfying  the  sum  secured  by  the  prior  mort- 
gage, may  be  applied  to  the  extinguishment 
of  the  subsequent  mortgage.  (Treat  v.  Bor- 
man,  100  Cal.  623.) 

250.  A  mortgage  upon  flume  or  ditch  not 
completed,  but  projected  and  in  process  of  con- 
struction, covers  the  whole  work  when  com- 
pleted, if  apt  terms  expressing  that  intent  are 
used  in  the  instrument.  (iJnion  Water  Co. 
V.  Murphy's  Flat  Fluming  Co.,  22  Cal.  620.) 
Cited  23  Cal.  217 ;  9  Mont.  107. 

251.  A  flume  for  the  conveyance  of  wnter  ip 
in  the  nature  of  real  estate,  and  a  mortgage 
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ppon  it  wiU^  without  any  special  proyisiona, 
include  all  improvements  tnen  uix)n  the  line 
of  the  work ;  and  also  all  those  which  may 
afterwards  he  put  thereon.  (Union  Water 
Ck>.  Y.  Murphy's  Flat  Fluming  Co.,  22  Cal. 
620.) 

252.  A  decree  foreclosing  a  mortgage  on  a 
water  ditch  particularly  described  as  lyins 
between  given  termini,  and  a  sheriff's  deed 
given  in  pursuance  thereof,  does  not  operate 
to  pass  the  title  to  a  new  and  independent 
ditch  8ubse<|uently  constructed  by  a  purchaser 
pendente  lite  from  the  mortgagor,  along  a 
oifFerent  course  and  between  cQfferent  ter- 
mini, for  the  purpose  of  being  used  by  him  in 

Slaoe  of  the  mortgaged  ditch,  when  the  new 
itch  is  not  an  appurtenance  of,  nor  an  im- 
provement on,  the  original  ditch.  (Mitchell 
V.  Amador  Canal  and  Mining  Co.,  75  Cal. 
464.) 

253.  G.,  being  the  owner  of  certain  mining 
claims,  and  of  certain  ditches  and  water  rights 
appurtenant,  mortgaged  the  same  to  defend- 
ants. At  the  date  of  the  mortgage  G.  owned 
ditch  known  as  the  "Kelly  iKtch,"  bat  he 
afterwards  constructed  a  new  ditch  on  a 
higher  level,  and  a  reservoir,  and  abandoned 
the  old^  ditch.  Afterwards  he  conveyed  to 
the  plaintiff  his  claims — with  an  adjoining 
one  that  he  had  purchased — together  with 
the  new  ditch  and  all  water  rights  appurte- 
nant, the  deed  providing  that  the  conveyance 
was  made  subject  to  the  mortgage  of  G.  to  the 
defendants.  The  defendants,  subsequently 
purchased  the  mortgaged  premises  at  the 
foreclosure  sale  in  an  action  brought  against 
G.  and  the  plaintiff  to  foreclose  the  mortgage. 
In  an  action  by  the  plaintiff  to  quiet  its  title 
to  the  new  ditdi  and  reservoir,  and  the  water 
rights  used  and  connected  with  the  same, 
held,  the  construction  of  the  new  ditch  and 
reservoir  was  for  the  purpose  of  employing  to 
better  advantage  the  use  of  the  water  rights 
covered  by  the  mortgage,  and  they  passed  by 
the  foreclosure  sale  to  the  defendant.    (Hun- 

farian  Hill  etc.  Min.  Co.  v.  Moses,  68  Cal. 
68.) 

Rule  as  to  fixtures  between  mortgagor  and 
mortgagee.    See  Fixtures,  III,  1. 

Mortgage  covers  fixtures.   See  Fixtures,  17. 

Bepairs  to  building,  mortgagee  not  liable 
for.     See  Landlord  and  Tenant,  192. 

7.  PowBn  of  Sale  in. 

254.  Power  of  sale  contained  in  mortgage 
is  merely  cumulative  remedy,  and  does  not 
affect  the  right  to  foreclose  in  chancery. 
(Cormerais  v.  Genella,  22  Cal.  116.) 

Cited  57  Cal.  482. 

255.  Where  a  mortgage  contains  a  power  of 
sale  the  mortgagee  has  his  election  either  to 
foreclose  in  chancery  and  obtain  a  judicial 
sale  or  to  sell  under  the  power.  (Comerais 
y.  Genella,  22  Cal.  116.) 

256.  A  mortgage  on  real  estate  containing 
also  a  power  of  sale,  if  recorded  in  the  re- 
corder's office  of  the  county  in  the  proper 
book  of  record  of  mortgages,  imparts  con- 
structive notice  of  its  contents  both  as  a 
mortgage  and  a  power  of  attorney,  and  it  is 
unnecessary  to  record  it  in  the  book  of  record 
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of  powers  of  attorney.    (Fogarty  v.  Sawyer, 
23  Cal.  670.) 

257.  A  clause  in  a  mortga^  authorizing  the 
mortgagee  to  sell  the  premises  on  default  of 
payment,  and  out  of  the  proceeds  to  satisfy 
the  mortgasC;  and  render  the  surplus  to  the 
mortgagor,  ms  heirs  or  assigns,  includes  the 
power  to  execute  a  conveyance  to  the  pur- 
chaser. (Fogarty  v.  Sawyer,  17  Cal.  589.) 
CJited  23  Cal.  673 ;  25  Cal.  161 ;  27  Cal.  270, 272 ; 

36  Cal.  59,  60;  88  Cal.  440. 

258.  Where  a  mortgage  contains  also  a 
power  of  sale,  and  names  the  mortgagee  as 
the  attorney  in  fact  to  make  the  sale,  the  sale 
is  not  invahdated  from  the  fact  that  the  at- 
torney employs  the  services  of  an  auctioneer 
to  make  the  sale  for  him.  (Fogarty  v.  Saw- 
yer, 23  Cal.  670.) 

Cited  58  Cal.  340. 

259.  Where  sale  was  irregularly  made  under 

Sower  contained  in  a  mortgage,  and  the  bill 
led  by  the  mortgagor  did  not  acdc  to  have  it 
set  asiae,  such  sale  must  stand.    (Benham  v. 
Rowe,  2  Cal.  387.) 
Cited  70  Cal.  312. 

260.  Acceptance  by  mortgagor  of  proceeds 
of  sale,  made  under  power  contained  in  the 
mortgage,  is  a  waiver  by  him  of  all  objections 
to  the  sale,  and  a  ratincation  of  the  acts  of 
the  mortgagee—the  donee  of  the  power— in 
relation  U>  the  sale  and  conveyance,  which 
estops  him  from  contesting  their  validity. 
(Simson  v.  Eckstein,  22  Cal.  580.) 

261.  In  an  action  of  ejectment,  where  the 
defendant  claimed  title  through  a  purchase 
made  at  a  sale  under  a  power  contamed  in  a 
mortgage,  the  court  gave  the  following  in- 
struction: "If  the  jury  believe  from  the  evi- 
dence that  M.  B.  McKinney,  the  mortgagee 
mention^  in  the  mortgage,  made  by  A.  M. 
Jackson  to  him  on  the  nfteenth  day  of  May, 
1850,  employed  W.  H.  Fairchild,  the  pur- 
chaser, to  attend  said  sale  as  his  agent,  and 
to  buy  in  the  property  specified  in  said  mort- 

fsjge  at  said  sale  for  the  benefit  of  said  Mo- 
Linney  himself,  and  that  said  Fairchild  was 
not  a  bona  fide  purchaser^  but  purchased 
said  property  for  said  McKinney,  and  that 
no  consideration  was  passed  between  said 
Fairchild  and  said  McKinney,  then  the  sale 
was  void."  The  jury  founa  for  plaintiff, 
who  had  judgment.  Held,  on  appeal,  that 
the  instruction  was  erroneous  in  pronouncing 
the  sale  void  on  the  supposed  state  of  facts, 
and  that,  for  this  error,  the  judgment  must 
be  reversed.  (Bleckley  v.  Fowler,  21  Cid. 
326.) 

262.  Where,  at  a  sale  under  a  power  con- 
tained in  a  mortgage,  the  mortgagee  becomes 
the  purchaser  indirectly  by  having  the  mort- 
^agea  premises  bid  in  for  himself,  such  sale 
IS  not  therefore  void,  but  only  voidable  on 
the  application  in  equity  of  the  mortgagor. 
The  legal  title  passes  oy  the  sale.  (Blockley 
V.  Fowler,  21  (jal.  326.) 

Cited  73  Cal.  169. 

263.  Where  a  vendor,  under  a  power  to  sell 
in  a  mortgage,  received,  instead  of  money,  an 
article  of  fluctuating  value,  he  is  chargeable 
with  the  highest  market  value  of  the  lot  sold. 
(Benham  v.  Rowe,  2  Cal.  387.) 
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264.  A  recital  in  deed  executed  by  mort- 
gagee in  pursuance  of  power  of  sale  conferred 
upon  him  in  the  mortgage  binds  the  mort- 
gagor equally  as  if  the  deea  were  executed  bv 
Dim  in  person.  (Simson  v.  Eckstein,  22  Caf. 
580.) 

265.  A  mortgagor  in  this  state  may  invest 
the  mortgagee  with  a  power  to  sell  the  prem- 
ises upon  delault  in  the  payment  of  the  debt 
secured ;  and  when  the  sale  is  conducted  in 
accordance  with  the  conditions  of  the  power, 
and  is  fairly  made,  a  good  title  will  pass  to 
the  purchaser  upon  its  consummation  bv  a 
conveyance,  (l^ogarty  v.  Sawyer,  17  Cal. 
589.) 

266.  Where  a  power  of  sale  is  contained  in 
a  mortgage,  ana  under  a  sale,  by  virtue  of 
such  power,  the  mortgagee  becomes  the  pur- 
chaser, the  equity  of  redemption  still  at- 
taches to  the  property  in  favor  of  the  mort- 
gagor. (Benham  v.  Bowe,  2  Cal.  387.) 
Cited  8  Cal.  267. 

267.  In  such  case  the  mortgagor  has  a  dear 
riffht  to  redeem  from  a  sale  under  a  power  of 
sale  in  the  mortgage.  (Benham  v.  Bowe,  2 
Cal.  387.) 

268.  Whether  a  right  of  redemption  exists 
after  a  sale  under  a  power  contained  in  a 
mortgage,  query?  (Cormerais  v.  Genella,  22 
Cal.  116.) 

Till.  lien  of^  Priority;  Effeet  of  Fraud  in 

Mortipagor. 

269.  An  order  of  a  superior  court  setting 
aside  a  parcel  of  land  lor  the  support  of 
minor  children  of  a  decedent,  under  the  pro- 
visions of  section  1469  of  the  Code  of  Civil 
Procedure,  does  not  divest  the  lien  of  a  mort- 
gage given  by  the  decedent  to  secure  the  pay- 
ment of  the  purchase  money  of  the  land. 
(Fairbanks  v.  Robinson,  64  Cal.  250.) 

270.  If  a  mortgage  is  given  on  two  pieces  of 
land,  and  the  mortgagee  enforces  it  against 
and  sells  only  one  piece,  he  thereby  waives 
the  lien  of  the  mortgage  on  the  other  piece ; 
and  if  the  land  sold  fails  to  bring  the  amount 
due  and  costs,  and  a  judgment  is  docketed  for 
the  deficiency,  the  mortgagor  cannot  com- 
plain. (Mascarel  v.  Raffour,  51  Cal.  242.) 
Cited  72  Cal.  570;  77  Cal.  60;  80  Cal.  248,  354; 

81  Cal.  207;  distinguished  84  Cal.  157. 

Lien,  effect  of  severance  and  removal.  See 
post,  X,  2. 

Lien  of  attachment  prevails  over  lien  of, 
when.    See  Attachments,  168. 

Waiver  of  lien  by  taking  of  mortgage.  See 
Vendor  and  Vendee,  XI,  4,  c. 

Lien,  relation  of.  See  Vendor  and  Vendee, 
320. 

271.  A  deed  to  land,  executed  prior  to  a 
mortgage  of  the  same  land  to  another  party, 
but  recorded  after  the  mortgage,  is  subject 
and  subsequent  to  the  mortgage,  if  the  mort- 
gagee took  in  good  faith  for  value  and  with- 
out actual  notice  of  the  deed.  (Emeric  v.  Al- 
varado,  90  Cal.  444.) 

272.  The  mortgagee  of  real  estate  cannot,  by 
virtue  of  the  lien  of  his  mortgage  alone,  cut 
off  the  judgment  creditors  of  the  mortgagor, 
who  have,  by  virtue  of  their  judgments,  ac- 
quired a  lien  on  the  mortgagea  property  sub- 


sequent to  the  mortgage,  from  all  recourse 
upon  the  mortgaged  property.  (Alexander 
V.  Greenwood,  24  Cal.  605.) 

273.  Where  a  second  mortgage  is  given  to 
secure  the  payment  of  a  note  for  money  ad- 
vanced to  the  mortgagor  upon  the  express 
agreement  that  the  first  mortgage  should  be 
satisfied  and  discharged  out  of  the  sum  so  ad- 
vanced, and  the  first  mortage  is  thereupon 
canceled,  a  judgment  creditor  of  the  mort- 

?;agor,  whose  judgment  had  been  docketed  be- 
ore  the  canceling  of  the  first  mortgage,  and 
before  the  recording  of  the  second  mortgage, 
and  who  thereafter  purchases  the  property  at 
an  execution  sale  under  such  judgment,  with- 
out notice  of  the  agreement  between  the  sec- 
ond mortgagee  and  the  mortgagor,  or  of  the 
fact  that  the  second  mortgage  was  jMud  off 
with  the  money  lent  to  the  mortgagor,  has  a 
lien  superior  to  the  lien  of  the  second  mort- 
gagee.   (Richards  v.  Griffith,  92  Cal.  493.) 

274.  The  plaintiff  claimed  title  to  the  land 
in  controversv  under  a  conveyance  from  one 
Bugbey,  which,  though  absolute  on  ita  face, 
was  intended  as  a  mortgage,  and  had  been 
foreclosed  against  Bugbey.  This  conveyance 
was  recorded  at  the  time  of  its  execution,  but 
prior  thereto  Bugbey  had  made  an  agreement 
in  writing  with  the  defendant  to  convey  the 
land  to  nim.  The  agreement  was  not  re- 
corded, but  the  defendant  had  possession  of 
the  land  when  the  agreement  was  made,  and 
remained  in  possession  continuously  there- 
after. Subsequent  to  the  conveyance  to  the 
plaintiff,  Bugbey  conveyed  the  land  to  the  de- 
fendant in  pursuance  of  the  agreement.  The 
court  below  found  that  the  plaintiff  never  was 
the  owner  or  entitled  to  the  possession  of 
any  part  of  the  land.  Held,  that  the  fact  of 
notice  to  the  plaintiff  of  the  agreement  was 
included  in  this  finding,  and  that  the  deed 
made  by  Bugliey  to  the  defendant  related 
back  to  the  agreement  and  vested  the  title 
in  the  defendant  as  against  the  plaintiff. 
(Pacific  Mutual  life  Ins.  Co.  v.  Stroup,  63 
Cal.  150.) 

Cited  82  CaL  138;  89  Cal.  68. 

275.  The  interest  of  M.,  an  undivided  half, 
in  a  tract  of  land  owned  bv  him  as  tenant  in 
common  with  S..  was  attached  by  A.  Subse- 
quently, by  a  juagment  of  partition,  a  specific 
portion  of  the  tract  was  allotted  to  M.,  she, 
nowever,  beins  required  b}^  the  judgment,  in 
order  to  equalize  the  partition,  to  execute  a 
mortgage  to  S.  upon  her  allotment  for  one 
hundred  and  eighty-five  dollars.  Afterwards 
the  interest  of  M.  in  the  tract  allotted  to  her 
was  sold  under  execution  in  the,attachmeut 
suit,  and  A.  became  the  purchaser  and  re- 
ceived his  deed,  and  having  been  made  party 
to  a  suit  to  foreclose  the  mortgage  of  &., 
claimed  that  his  title  was  paramount  to  the 
mortgage.  Held,  the  plaintiff  was  entitled  to 
have  foreclosure  of  his  mortgage  uj)on  what- 
ever interest  M.  held  in  the  premises  in  ex- 
cess of  the  undivided  one-half  held  by  her  at 
the  time  of  the  levy  of  A's  attachment. 
(Whitney  v.  McCoy,  60  Cal.  627.) 

276.  The  maxim,  "  Qui  prior  est  tempore, 
potior  est  jure,"  only  applies  where  the 
equities  are  equal;  otnerwise,  preference  is 
given  to  the  superior  equity.    Accordingly, 


MORTGAGES,  VIII. 


1971 


wheie  B.  and  8.  parchased  land,  each  contrib- 
uting equally  to  the  purchase  moneyi  and 
the  conveyance  was  taken  to  B,,  and  B.,  after 
Laving,  with  the  consent  of  S.,  conveyed  the 
land,  in  trust,  to  secure  a  debt,  mortgaged  it, 
without  such  consent,  to  a  mortgagee,  who 
took  without  notice  of  the  trust,  held,  that 
the  equity  of  the  mortgagee  was  superior  to 
that  oi  S.,  and  that  the  latter  should  be  post- 

S^ned  to  the  former.    (Salter  v.  Baker,  64 
al.  140.) 
Cited  93  Cal.  357. 

277.  A  deed  procured  by  fraud  conveys  the 
legal  title,  and  a  mortgage  taken  from  one  to 
whom  the  grantee  has  fraudulently  deeded 
the  land  is  a  valid  lien  upon  the  land  as 
against  the  original  grantor  claiming  title  to 
the  land  under  a  judgment  subsequentlv  re- 
covered, declaring  the  conveyances  void  for 
fraud,  if  the  mortgagee  had  no  notice  of  the 
fraud,  and  was  not  a  party  or  privy  to  the 
judgment,  and  such  judgment  could  not  affect 
the  lien  of  the  mortgagee.  (Hewlett  v. 
Pilcher,  85  Gal.  542.) 

278.  In  an  action  to  foreclose  a  mortgage, 
where  it  appears  that  the  defendant  conveyed 
the  land  to  one  who  reconveyed  to  the  mort- 
gagor, a  judgment  in  lavor  of  defendant,  to 
wmch  the  mortgagee  was  not  a  party,  declar- 
ing fraudulent  and  setting  aside  both  convey- 
ances, is  not  admissible  in  evidence  to  show 
fraud  as  against  the  mortgagee,  who  is  not 
bound  by  the  judgment  in  any  way ;  and  al- 
thoug[h  such  judgment  is  competent  to  prove 
title  m  the  defendant  at  and  from  the  time 
the  judgment  was  rendered,  yet,  if  the  plain- 
tiff admits  defendant's  title  from  that  date, 
the  exclusion  of  the  judgment  is  not  errone- 
ous.   (Hewlett  V.  Pilcher,  85  Cal.  542. ) 

279.  As  against  such  mortgagee  it  is  nec- 
essary for  tne  defendant  to  allege  and  prove 
that  the  conveyances  were  fraudulent,  and 
that  the  mortgagee*  had  knowledge  of  that 
fact,  or  sufficient  information  to  put  him 
upon  inquiry;  and,  if  the  fraud  is  neither 
alleged  nor  proved,  no  question  can  arise  as 
against  the  mortgagee.  (Hewlett  v.  Pilcher, 
£  Cal.  542.) 

280.  Thomas  Flint,  L.  Bixby.  and  Benja^ 
min  Flint,  being  the  owners  of  the  land  in 
controversy,  contracted  in  writing  to  sell  it  to 
one  Lane,  who  subsequently  assigned  his  con- 
tract to  the  defendant  Harlan.  Harlan  then 
executed  a  mortgage  tbereon  to  one  McClosky, 
who  assiffned  it  to  the  plaintiff.  Subse- 
quently Flint  and  Bixby,  wno  had  succeeded 
to  all  of  the  interest  of  Benjamin  Flint,  con- 
veyed the  land  to  Harlan,  and  took  from  him 
his  promissory  note  secured  by  a  mortgage  on 
the  premises  m  payment  ot  the  balance  of  the 
pur<%a8e  price.  Shortly  after,  Harlan  recon- 
veyed the  land  to  Flint  and  Bixby  in  consid- 
eration of  the  cancellation  of  the  note  and 
mortgage  given  by  him  to  them.  In  this 
•condition  of  affairs  the  present  action  was 
brought  to  foreclose  the  mortgage  executed  by 
Harlan  to  McClosky,  and  subject  the  land  in 
the  hands  of  Flint  and  Bixb^  to  the  payment 
of  the  sum  due  the  plaintiff  from  Harlan. 
Held,  that  upon  a  sale  of  the  land  the  pro- 
ceeds should  be  applied,  after  paying  the 
•co6t«  of  the  sale,  (1)  to  the  payment  of  the 


balance  of  the  purchase  monev;  and  (2)  to 
the  payment  of  the  amount  due  upon  the 
mortgage  to  the  plaintiff.  (Hawkins  v.  Har^ 
Ian,  68  Cal.  236.) 

281.  On  the  22d  of  August,  1870,  one  Jack- 
son, the  owner,  contracted  with  the  defendant 
Allen,  whereby  he  agreed  to  convey  the  same 
to  him  on  the  twenty-second  day  of  August, 
1872,  provided  Allen  paid  certain  amount 
cash,  and  the  balance  on  subsequent  dates. 
The  contract  provided  that  time  should  be  of 
its  essence,  and  that,  if  Allen  made  default. 
Jackson  should  be  released  and  should  sell 
the  land  at  public  auction,  and  out  of  the  pro- 
ceeds should  retain  the  amount  due  him,  and 
pay  the  overplus,  if  any,  to  Allen.  This  con- 
tract was  not  recorded  until  the  9th  of  July, 
1872.  Allen  went  into  possession  under  the 
contract,  and,  while  in  possession,  on  the  6th 
of  April,  1871,  mortgaged  the  lands  to  the 
plaintiff.  Allen  made  default,  and  the  plain- 
tiff never  paid  or  offered  to  pay  the  same. 
On  the  12th  of  January,  1872,  Jackson,  with 
the  consent  of  Allen,  conveyed  the  land  to 
the  defendant  Dresbach,  who  knew  of  the 
contract  between  Jackson  and  Allen.  No 
demand  was  ever  made  upon  .  Jackson  or 
Dresbach  to  sell  the  land  at  public  auction. 
Held,  that  the  title  acquired  by  Dresbach  was 
adverse  to  that  acquired  by  the  plaintiff 
under  his  mortgage  irom  Allen,  and  was  not 
subject  thereto,  and  could  not  be  cut  off  in 
an  action  to  foreclose  the  mortgage.  (Hough- 
ton V.  Allen,  75  Cal.  102.) 

282.  C.  purchased  certain  lots  and  borrowed 
the  money  from  M.,  to  whom,  as  security, 
C.  caused  a  deed  to  be  made  by  the  seller, 
upon  the  agreement  that,  when  payment 
should  be  made,  the  latter  should  convey  the 
lots  to  C.  To  discharge  this  indebtedness  C. 
negotiated  a  loan  of  C.  I.  Co.,  upon  the  agree- 
ment that  C.  should  pay  M.  and  receive  the 
conveyance,  and  simultaneously  execute  a 
mortgage  to  C.  I.  Co.  Subsequently  C.  I.  Co. 
assigned  its  demand  with  the  mortgage  to 
plaintiff,  who  brought  suit  to  foreclose  and 
make  K.  a  party  defendant,  to  whom  C., 
being  indebted  at  the  time  of  said  purchase, 
and  oy  reason  thereof,  had  promised  K.  to 
buy  her  a  lot  and  build  a  house.  While  said 
lots  stood  in  M's  name  C.  pointed  out  to  K. 
one  of  them  as  the  one  intended,  built  a  house 
thereon,  and  K.  went  into  possession,  and  so 
continued  until  said  suit.  There  never  was, 
however,  any  accounting  between  C.  and  K. 
or  any  price  agreed.  Held,  that  this  trans- 
action created  no  equitable  title  in  K.  which 
could  have  been  enforced  in  a  court  of  equity 
as  against  C,  if  the  title  had  been  in  him. 
and  IS  void  as  a  defense  to  plaintiff's  said 
action.    (Doe  v.  Culverwell,  85  Cal.  291.) 

Mortgagee  for  i)urchase  price  and  vendee  of 
mortgagor,    relative    rights   of.      See    post, 

JLl.,   i.. 

B u rden  of  proving  priority  of.  See  Mechan- 
ics' Liens,  81. 

Priority  in  case  of  successive  mortgages. 
See  post,  IX. 

Priority  between  mortgage  and  mechanic's 
lien.    See  ante,  197. 

Priority  of  mortgages  to  secure  future  ad- 
vances.   See  ante,  V;  Mechanics'  Liens,  69. 
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Priority,  where  untrue  recital  of  consider^ 
atioD.    iyee  ante,  III,  3. 

Priority,  rule  as  dependent  upon  registra- 
tion.   See  ante,  IV. 

Priority  where  new  mortgaee  given.  See 
post,  XVIII. 

Priority,  finding  as  to  when  a  conclusion  of 
law.    See  Findings,  8. 

Priority  of  mortgagee  against  assignee  of 
lease.    See  Landlord  and  Tenant,  163. 

Priority  between  mechanic's  lien  and  mort- 
gage.   See  Mechanics'  Liens,  VII. 

Fraudulent  mortgage  by  grantee  before  de- 
livery, right  of  mortgagee.  See  Deeds,  77, 
etseq. 

Bona  fide  mort^;agee  of  vendee  purchasing 
from  agent  sellmg  without  consideration, 
right  of.    See  Bona  Fide  Purchasers,  16. 

Bona  fide  mortgagee,  protection  of.  See 
Bona  Fide  Purchasers,  2. 

IX.  SncGesslTe  Mortgages. 

283.  A  prior  mortgagee,  who,  pending  the 
negotiations  for  his  mortgage,  acquires  knowl- 
edge that  the  property  offered  as  security 
belonss  to  a  third  person,  and  was  to  be  pur- 
chased by  the  mortgagor,  and  that  negotia- 
tions for  its  purchase  were  then  pending,  is 
charged  with  notice  of  the  terms  upon  which 
the  purchase  is  made ;  and,  where  such  terms 
involve  the  execution  by  the  purchaser  of  a 
mortgage  to  the  vendor  to  secure  the  purchase 
price,  the  latter  mortgage,  although  subse- 
quentlv  recorded,  is  entitled  to  priority  over 
tne  otner.  (Montgomery  v.  Xeppel,  75  Cai. 
128.) 

284.  Where  the  owner  of  land  makes  aeon- 
tract  to  sell  it,  and,  before  acquiring  the  title, 
the  purchaser  mortgages  it  to  a  third  person 
as  her  own  property  in  such  a  way  that  such 
mortgage  woula  be  fed  by  the  after-acquired 
title,  and  subsequently,  when  the  deed  is 
made  to  her,  and  as  part  of  the  same  transac- 
tion, she  mortgages  the  land  to  secure  part  of 
the  purchase  money  to  her  grantor,  who  is 
without  notice  of  the  other  encumbrance,  the 
mortgage  to  the  grantor  has  priority  over  the 
other.    (Tohnan  v.  Smith,  85  Cal.  280.) 

285.  A,  the  owner  of  a  quartz-mill  in  Ama- 
dor county,  executed  a  mortgage  on  the  same 
to  B.  Afterwards  A  purchased  at  Sacra- 
mento a  steam-engine  and  boiler,  and,  to  se- 
cure the  purchase  money,  executed  to  0  a 
chattel  mortgage  on  the  same,  and  then  trans- 
ported them  to  Amador  and  placed  them  in 
the  quartz-mill,  so  that  they  became  a  part 
of  the  realty.  Held,that  O's  mortjB^age  on  the 
steam-engine  and  boiler  had  priority  over  the 
mortgage  of  B.  (Tibbetts  v.  Moore,  26  Cal. 
208.) 

286.  When  the  owner  of  land  contracts  in 
writing  with  two  persons  at  the  same  time  to 
execute  to  each  a  mortgage  on  the  same,  and 
each  has  knowledge  of  the  agreement  with  the 
other,  and  nothing  is  said  about  priority  of 
mortgages,  the  mortgages  afterwards  executed 
stand  upon  an  equal  it  v,  although  one  may 
have  been  first  executed  and  recorded.  (Dag- 
gett V.  Rankin,  SI  Cal.  321.) 

287.  D.  and  V.  were  tenants  in  common, 
each  owning  equal  interests  in  real  estate,  and 
at  the  same  time  made  contracts  in  writing 


with  B.,  drawn  upon  the  tame  piece  of  paper, 
by  which  they  were  to  convey  to  R.  their  re- 
spective interests,  and  R.  was  to  execute  to 
each  a  mortgage  on  certain  land  he  was  about 
to  acquire,  as  security  for  the  purchase  money 
due  to  each.  R.  gave  the  mortgages,  bat  that 
to  V.  was  first  made  and  reconied.  Held, 
that  the  money  arising  from  the  sale  of  the 
mortgaged  premises  should  be  applied  equally 
to  the  payment  of  the  sums  due  D.  ^id  v. 
(Daggett  V.  Rankin,  SI  Oal.  321.) 

288.  Whereasubsequent  mortgage  of  a  cor- 
poration is  taken  with  notice  of  a  prior  mort- 
gage, and  is  subject  to  all  objections  ur^ied 
against  the  validity  of  the  prior  mortgage,  it  is 
properlv  adjudged  to  be  subject  thereto. 
(Underhill  v.  Santa  Barbara  etc.  Co.,  93 
Cal.  SOO.) 

289.  A  prior  unrecorded  mortgage  baa  pri- 
ority of  lien  over  a  subsequent  reooraed 
mortgage,  where  the  second  mortgagee  had 
notice  of  the  existence  of  the  first  encum- 
brance, and  this  was  so  as  well  before  as  since 
the  enactment  of  the  statute  by  which  the 
common  law  was  adopted  in  Califomia. 
(Wood worth  v.  Guzman,  I  Oal.  203.) 

290.  In  an  action  to  foreclose  a  mortgage  in 
which  one  J. — also  a  mortgagee  of  the  same 
land — was  a  party  defendant,  the  complaint 
ailing  and  the  answer  not  deujring  the  ex- 
ecution of  the  note  and  mortgage  sued  upon, 
and  copies  of  the  same  being  attached,  the 
court  found  that  J*s  mortgage  was  prior  in 
date,  but  subsequent  in  recora,  to  that  of  the 
plaintiff,  and  that  the  plaintiff  had  no  notice 
of  the  same,  but  it  was  not  found  that  the 

glaintiff  paid  or  advanced  any  money  when 
e  took  nis  mortgage.  Held,  that  unless 
this  was  done  he  was  no  more  than  a  volun- 
teer, and  his  mortgage  could  not  outrank  the 
prior  mortgage  of  S.,  and  held,  further,  that 
there  was  no  sufficient  averment  in  the  com- 
plaint that  the  plaintiff  was  a  mortgagee  for 
value.  (Withers  v.  LitUe,  66  Cal.  370.) 
Cited  79  Oal.  800. 

291.  On  the  twenty-second  day  of  June, 
1857,  T.  H.  0.  Walton  sold  a  half  interest  in 
a  diteh  to  G.  W.  Walton,  who  in  part  pay- 
ment agreed,  from  the  proceeds  of  said  in- 
terest, to  pay  five  thousand  dollars  upon  two 
promissory  notes,  executed  by  the  grantor 
and  one  Hall  to  Parsons.  February  12, 1858, 
G.  W.  Walton  sold  and  conveyed  this  inter- 
est in  the  ditoh  to  G.  V.  Fairbanks  for  ten 
thousand  five  hundred  dollars,  of  which  two 
thousand  seven  hundred  dollars  was  paid  at 
the  time,  but  notaf»plied  on  the  notes  neld  by 
Parsons,  and  a  mortgage  given  upon  tbe  half 
interest  for  the  balance.  Afterwards  G.  V. 
Fairbanks  sold  to  Jonathan  Fairbanks,  and 
soon  after  G.  W.  Walton  gave  to  Parsons  a 
written  acknowledgment  that  he  had  bought 
the  interest  in  the  ditoh  upon  condition  to 
pay  five  thousand  dollars  of  its  proceeds  upon 
the  Walton  and  Hall  notes,  and  that  all 
moneys  due  to  him  upon  his  note  to  Fair- 
banks were  due  and  payable  to  Parsons  until 
the  five  thousand  dollars  should  be  paid. 
After  receiving  this  acknowledgment  Parsons 
transferred  the  Walton  and  Hall  notes  to  Jon- 
athan Fairbanks  by  indorsement,  and  took 
from  the  latter  his  note  for  five  thousand  dol- 
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larfi,  Becared  by  a  new  mortgaee  on  the  ditch. 
Held,  that  any  interest  which  Parsons  ac- 
quired by  the  acknowledgment  in  the  Walton 
mortgage  he  parted  with  by  the  transfer  of 
bis  notes  to  Fairbanks;  that  the  last  not«and 
mortgage  could  not  be  considered  a  renewal 
of  the  five  thousand  dollar  debt  evidenced  by 
the  transferred  notes;  and  that  the  Walton 
mortgage  was  a  lien  upon  the  ditch  for  the 
balance  of  the  debt  secured  thereby,  over  and 
above  the  amount  of  five  thousand  dollars, 
superior  to  any  Hen  retained  by  Parsons 
thereon  for  the  payment  of  the  balance  due 
him.    (Parsons  V.  Fairbanks,  22  Oal.  343.) 

Priority  where  title  is  afterwards  acquired. 
See  ante,  241. 

Priority  where  untrue  recital  of  considera- 
tion.   See  ante.  III,  3. 

Mortgage  to  secure  future  advances,  priority 
of.    See  ante,  V. 

292.  A  subsequent  mortgagee  has  no  estate 
in  land  itself  nor  any  lien  upon  the  land,  ex- 
cept subject  to  the  prior  lien ;  that  is,  he  has 
a  riffht  to  be  paid  out  of  the  excess,  which  is 
in  effect  a  right  to  redeem,  and  incidentally — 
if  made  a  party  to  a  foreclosure  suit — a  ri^ht 
to  defend,  by  pleading  the  statute  of  limita- 
tions, or  the  invalidity,  in  whole  or  in  part,  of 
the  plaintiff's  claim,  or  that  it  is  paid.  (Car- 
pen  tier  T.  Brenham,  40  Cal.  221.) 

293.  Junior  mortgagee  possesses  riehtto  ex- 
tinguish senior  encumbrance;  and,  d^  what- 
ever mode  he  may  elect  to  exercise  this  right, 
it  operates  as  a  satisfaction  of  the  claim  of  the 
prior  mortgagee,  and  a  release  from  his  lien. 
(Carpentier  v.  Brenham,  40  Oal,  221.) 

294.  As  against  subsequent  encumbrancers 
or  a  subsequent  holder  of  the  equity  of  re- 
demption, the  mortgagor  has  no  power  by 
stipulation  to  prolong  the  time  of  payment, 
or  in  any  manner  to  increase  the  burdens  of 
the  mortgaged  premise.  (Wood  v.  Good- 
fellow,  43  Cal.  185.) 

Cited  66  Oal.  207 ;  86  Cal.  607 ;  15  Nev.  800. 

295.  A  decree  foreclosing  a  mortgage  cuts  off 
all  right  of  such  subsequent  purchaser  or  en- 
cumbrancers as  are  made  parties  to  the  fore- 
closure action.  (Shores  v.  Scott  River  Co.,  21 
Cal.  135.) 

296.  No  decree  in  a  proceeding  to  which  he 
was  not  made  a  party  can  deprive  a  mortgagee 
of  the  ri^ht  to  relief,  by  showine  that  an  ap- 
parent prior  encumbrance  is  fraudulent  or  not 
supported  by  any  consideration.  (Carpentier 
V.  Brenham,  40  Cal.  221.) 

297.  A  decree  foreclosing  a  mortgage  and 
barring  the  equity  of  a  subsequent  mortgagee 
made  a  party  defendant  should  direct  that 
the  surplus  proceeds  of  the  sale,  after  payment, 
of  the  amount  due  upon  the  first  mortga);e, 
be  applied  upon  the  claim  of  the  junior  mort- 
gagee. (Union  Water  Co.  v.  Murphy's  Flat 
Flnming  Co.,  22  Cal.  620.) 

298.  When,  in  an  action  of  foreclosure 
brought  by  the  holder  of  a  prior  mortgage,  a 
junior  mortgagee,  who  is  made  defendant, 
mterposes  suitable  pleadings,  and  has  the 
amount  of  his  mort£[age  determined  and  pro- 
vision made  in  the  judgment  for  a  sale  and 
payment  of  his  mortga^  debt,  such  junior 
mortgagee  has  the  same  right  to  have  the  judg- 
ment executed  as  though  he  had  himself  in- 


stituted the  action,  and  does  not  waive  his 
right  to  the  enforcement  of  the  judgment, 
X)ending  an  appeal  by  his  mortgagor,  by  not 
objecting  to  the  insufficiency  of  an  undertak- 
ing to  stay  execution  at  the  time  it  was  given. 
(Gutzeit  V.  Pennie,  97  Cal.  484.) 

299.  Although  the  foreclosure  of  a  first 
mortgage,  to  which  the  junior  mortgagee  was 
not  a  party,  does  not  anect  the  rights  of  the 
latter,  yet  such  a  foreclosure  is  valid  between 
the  holder  of  the  first  mortgage  and  the  mort- 
gagor; and  the  purchaser  at  the  foreclosure 
sale  acquires  the  legal  estate  of  the  mortgagor, 
subject  only  to  the  lien  of  the  junior  mor^a- 
gee.    (Carpentier  v.  Brenham,  40  Cal.  221.) 

300.  S.  &  B.,in  1854,  executed  a  mortgage 
on  their  property  to  H.  Subsequently  they 
execute  another  mortgage  on  the  same  prop- 
erty to  plaintiff.  Later,  in  1855,  S.  conveys 
his  interest  to  V.,  the  deed  declaring  the  in- 
terest to  be  sold  subject  to  the  two  mortgages. 
Later,  V.  sells  to  defendant  W.  the  deed  con- 
taining the  same  recital  as  the  last.  In  Feb- 
ruary, 1856,  a  decree  of  foreclosure  of  tlie  first 
mortgage  to  H.,  sale  of  the  property  there- 
under, defendant  W.,  the  purchaser,  and  in 
due  time  a  sheriff's  deed  to  him,  and  posses- 
sion. In  June,  1856,  foreclosure  of  the  sec- 
ond mortgage  to  plaintiff,  sale  thereunder, 
plaintiff  the  purchaser,  and  in  March,  1857, 
sheriff's  deed  to  him.  Held,  that  plaintiff 
cannot  maintain  ejectment  against  defendant 
W.  on  his  sherin's  deed ;  that  defendant, 
claiming  title  through  foreclosure  of  the  first 
mortgage,  and  being  in  possession,  cannot  be 
dispossessed  by  B.  (Brown  v.  Winter,  14 
Cal.  31.) 

301.  If  plaintiff  have  any  remedy  against 
defendant,  because  of  the  recital  in  the  deeds 
named,  it  is  in  equity.  (Brown  v.  Winter,  14 
Cal.  31.). 

302.  Assuming  that,  by  the  recital,  de- 
fendant became  bound  to  pay  plaintiff's 
mortgage  debt,  still  he  had  a  right  to  pay 
it  by  a  sale  and  purchase  under  the  nrst 
mortgage.    (Brown  v.  Winter,  14  Cal.  31.) 

303.  And  if,  with  their  consent,  or  a  waiver 
by  them  of  the  right  to  enforce  the  assumpsit 
as  a  personal  duty,  with  the  intention  of 
looking  to  the  land  alone  as  security,  the 
mortgage  debt  is  paid  by  sale  of  the  premises 
to  the  vendee,  such  sale  passes  the  legal  title. 
And  the  second  mortgage  must  go  into  equity, 
making  all  persons  connected  with  the  two 
mortgages  parties,  if  he  really  have  any 
rights.    (Brown  v.  Winter,  14  Cal.  31.) 

304.  A  first  mortgagee  who  obtains  a  valid 
decree  of  foreclosure,  and  becomes  the  pur- 
chaser at  the  foreclosure  sale,  acquires  the 
legal  title  freed  of  the  first  mortgage  as 
against  the  mortgagor  and  all  persons  brought 
into  court,  while  as  against  a  junior  mortga- 
gee, who  was  not  a  X)arty  to  the  foreclosure 
suit,  he  holds  the  legal  title  subject  to  both 
mort^ges,  and  this  although  he  stUl  retains 
his  rights  as  first  mortgagee.  (Carpentier  v. 
Brenham,  40  Cal.  221.) 

305.  The  holder  of  state  certificates  of  pur- 
chase for  lands  gave  a  mortgage  of  the  lands 
to  secure  a  debt,  and  subsequently  assigned 
the  certificates  to  his  brother,  and  gave  a  sec- 
ond mortgage  as  security  for  another  loan. 
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The  second  mortgage  was  recorded,  bat  the 
assignment  and  the  first  mortgage  were  not. 
The  brother  died,  leaving  heirs,  and  the  first 
mortgage  was  subsequently  foreclosed  with-- 
out  maEing  the  heirs  or  legal  representatives 
of  John  McTucker  parties  defendant,  the 
mortgagee  purchasing  at  the  sale  and  taking 
the  sheriff's  deed,  no  redemption  having  been 
made.  The  heirs  surrendered  the  certificates 
to  the  state  and  received  the  patent.  Held, 
that  the  foreclosure  and  sale  had  tiie  same 
effect  upon  the  title  as  though  the  heirs  had 
been  parties  to  the  foreclosure  proceedin|i;8, 
and  the  heirs  must  seek  their  relief  as  junior 
mortgagees,  or  for  expenditures  in  perfecting 
the  title.  (Henderson  v.  Grammar,  6S  GaC 
649.) 

306,  Although  a  subsequent  mortgagee  may 
bring  his  action  against  the  mortgagor  with- 
out making;  the  prior  encumbrancer  a  party, 
no  decree  m  the  suit  can  affect  the  prior  en- 
cumbrancer, whose  rights  are  paramount. 
(Garpentier  v.  Brenham,  40  Gal.  ^1.) 

807.  The  holder  of  a  note  secured  by  a  sec- 
ond mortgage  cannot,  after  foreclosure  of  the 
prior  mortgage  by  a  suit  to  which  be  was 
made  a  t>arty  defendant,  and  in  which  all  his 
rights  might  have  been  settled,  maintain  an 
action  on  the  note  against  the  maker. 
(Brown  v.  Willis,  67  Gal.  236.)  • 
Oited  98  Gal.  496. 

308.  Where,  in  an  action  to  foreclose  a 
mortgage,  a  subsequent  mortgagee,  who  was 
made  a  party  defendant,  filed  an  answer  set- 
ting up  a  mortgage  covering  the  tract  of  land 
involved  in  the  action,  and  also  another  tract, 
and  praying  tbat  if  any  surplus  should  re- 
main after  apply ing[  the  proceeds  of  sale  of 
the  tract  involved  m  the  action  to  the  pav- 
ment  of  the  first  mortgage,  it  should  be 
applied  to  the  payment  of  the  subsequent 
mortgage,  a  judgment  foreclosing  the  prior 
mortgage  is  not  a  bar  to  another  action  by 
the  subsequent  mortgagee  to  foreclose  his 
mortgage,  as  against  the  other  tract  of  land 
not  involved  in  the  first  action.  (Brill  v. 
Shively,  93  Gal.  674.) 

309.  The  right  of  the  subsequent  mortgagee 
as  against  the  purchaser  at  the  foreclosure 
sale  under  the  nrst  mortgafi;e  is  a  right  to  re- 
deem. (Garpentier  V.  Brenham,  40  Gal.  221.) 

310.  A  suit  of  foreclosure  as  against  a 
younger  mortgagee  is  a  suit  to  cut  off  the 
right  of  redemption;  when,  therefore,  the 
younger  mortgagee  is  not  made  a  party  his 
right  to  redeem  is  unaffected  by  a  aecree  of 
foreclosure  and  a  sale  under  it.  (Garpentier 
V.  Brenham,  40  Gal.  221.) 

311.  Whenever  a  subsequent  mortgagee 
files  a  bill  to  redeem  the  former  mortgage  or 
to  redeem  the  former  and  to  foreclose  his 
own,  he  may  allege  and  show  that  the  claim 
of  the  prior  mortgagee  has  been  exaggerated, 
or  any  other  kindred  fact  which  will  increase 
the  fund.  (Garpentier  v.  Brenham,  40  Gal. 
221.) 

312.  In  a  suit  to  foreclose  a  mortgage,  K., 
a  junior  mortgagee  of  the  premises,  was  made 
a  party,  and,  in  accordance  with  the  prayer  of 
his  answer  the  decree  declared  the  amount  of 
his  lien,  and  ordered  the  application  of  any 
proceeds  of  the  sale  remaining  after  satisfac- 


tion of  the  prior  mortgage  to  be  applied  to 
its  payment.  The  premises  were  sold  under 
the  decree  to  P.  for  an  amount  more  than  sof* 
ficient  to  satisfy  the  first  mortgage,  and  the 
surplus  was  paid  to  K.,  but  leaving  the  larger 
portion  of  his  claim  unsatisfied.  This  balance 
was  assigned  bv  K.  to  G.  and  B.,  who,  withia 
the  six  months,  tendered  the  sheriff  the 
amount  required  by  statute  to  redeem  from 
the  sale.  Held,  that  G.  and  B.  were  redemp- 
tioners  under  the  statute,  and  that  F.  wu 
not  entitled  to  the  sheriff's  deed.  (Frink  v. 
Murphy,  21  Gal.  106.) 
Gited  55  Gal.  533. 

Second  mortgage,  effect  of.    See  post,  376. 

Junior  mortga^,  statute  of  iimitations. 
See  Statute  of  Limitations,  V,  3. 

Subreption  of  subsequent  mortgagee.  See 
Injunctions,  88. 

Supplemental  agreement  to  pay  in  gold  can 
be  enforced  against  subsequent  encum- 
brancers.   See  Payment,  38. 

Agreement  to  pav  in  gold  in  consideration 
of  forbearance,  rights  <3  subsequent  encum- 
brancers.   See  Payment,  59. 

Successive  mor^^es.  See  Mftrshaling  d 
Assets,  1. 

X.  Possession  and  Control  of  Property. 

/.  Posaeaaion  by  Moiigagee. 

a.  Bight  of  Possession ;  Possession  by  Gon- 
sent ;  Bights  of  Mortgagee  in  Possession. 

313.  Mortgage  of  real  estate  does  not,  in 
this  state,  confer  right  to  posseesion  of  the 
mortgaged  property,  except  as  the  result  of  a 
foreclosure  and  sale.  (Kiad  v.  Teeple,  22  CaL 
255.) 

314.  The  two  hundred  and  sixtieth  section 
of  our  Practice  Act  changes  the  common  law 
character  of  mortgages,  and  takes  from  the 
mortgagee  all  right  to  the  possession,  eitlier 
before  or  after  condition  broken,  and  makes 
the  mortgage  a  mere  lien;  but  this  section 
does  not  prevent  the  owner  from  making  an 
independent  contract  for  the  possession,  or 
from  authorizing  a  sale  of  the  premises,  the 
mortgagee  consenting  thereto,  to  pay  the 
debt.  (Fogarty  v.  Sawyer,  17  Gal.  689.) 
Gited  18  Gal.  488 ;  21  Gal.  623 ;  22  Cal.  262 ;  28 

Gal.  144;  35  Gal.  413;  36  Cal.  39,  52,  59;  8 
Gol.  34 ;  8  Mont.  44. 

315.  By  an  instrument  in  writing,  a  ditch 
company  "granted,  bargained,  and  sold'*  a 
water  ditch,  "  and  also  the  entire  proceede 
derived  from  said  ditch,  from  the  sale  of 
water,  and  also  the  proceeds  from  the  sales  of 
water"  from  another  ditch,  called  the  Vir* 
ginia  ditch ;  and  in  the  same  connection  the 
grantees  were  authorized  "  to  collect,  demand, 
and  receive  the  rents,  issues,  and  profits,  and 
the  entire  proceeds"  of  said  ditches,  or  suf- 
ficient thereof  to  meet  the  payments  therein- 
after mentioned.  Then  followed  the  usual 
proviso  in  a  mortgage,  that,  if  the  several  in- 
stallments of  a  certain  debt  due  the  grantees 
were  duly  paid,  the  convevance  should  he 
void,  and  a  further  clause,  that  in  default  of 
payment  the  grantees  might  sell  the  '*  preDr- 
ises  before  described  with  all  the  appurte- 
nances" in  the  manner  prescribed  by  law. 
Held,  that  the  instrument  was,  as  to  all  the 
property  mentioned  in  it,  simply  a  mortga^^i 
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and  that  oothing  in  the  proyisions  respecting 
the  profits  and  proceeds  of  sales  of  water 
authorized  Uie  mortgagees  to  take  possession 
of  either  ditch  hefore  a  foreclosare  and  sale. 
(Kidd  Y.  Teeple,  22  Cal.  265.) 

816.  The  mortgagor  may,  at  any  time,  give 
possession  to  mortgagee  by  parol  agreement, 
and  such  poeeession  becomes  a  special  ad- 
ditional security  for  the  debt,  not  dependent 
upon  the  risht  of  foreclo.-ure,  but  depending 
solely  on  the  existence  of  the  debt.  (Spect 
▼.Spect,880al.  437.) 

317.  After  sale  of  mortgaged  premises  on 
execution  against  mortgagor,  ana  a  delivery 
of  the  sheriff's  deed  to  the  purchaser,  the 
mortgatree  can  acouire  no  right  of  entry  by  a 
permission  from  tiie  mortgagor  who  has  re- 
mained in  possession.  (Kidd  v.  Teeple,  22  Oal. 
255.) 

818.  If  the  owner  of  a  mortgage  on  an  un- 
divided interest  in  land  is  also  the  owner  of 
another  undivided  interest  in  the  same  tract 
of  land,  his  entry  into  possession  of  the  whole 
tract  does  not  constitute  him  a  mortgagee  in 
possession.  (Davenport  v.  Turpin,  41  Cal. 
100.) 

319.  Possession  taken  by  the  consent  of  the 
owner,  or  by  contract  with  him,  may  confer 
rights  as  against  third  parties,  but  they  are 
independent  and  distinct  from  any  rights 
springing  from  the  mortgage,  from  which 
they  derive  no  support.  (Johnson  v.  Sher- 
man, 15  Cal.  287.) 

320.  Nor  does  possession  under  the  mort- 
gage affect  the  nature  of  the  mortgagee's  in- 
terest; it  does  not  change  the  relation  of 
debtor  and  creditor,  or  impair  the  estate  of 
the  mortgagor,  but  leaves  tne  rights  and  in- 
terests of  the  parties  exactly  as  they  existed 
previously.  (Johnson  v.  Sherman,  15  Cal. 
:«7.) 

Cited  21  Cal.  625;  22  Cal.  262;  24  Cal.  409; 
86  Cal.  43. 

321.  The  interest  of  the  mortgagee  is  not  en- 
larged or  affected  by  the  fact  that  he  is  in 
possession  under  the  mortgage.  (Dutton  v. 
Warschauer,  21  Cal.  609.) 

Cited  90  Cal.  442. 

322.  The  entry  of  the  mortgagee  of  real 
estate  into  the  possession  of  the  mortgaged 
premises  by  consent  of  the  mortgagor  does 
not  invest  him  with  any  other  or  greater 
rights  than  he  would  have  had  without  'such 
entry.    (Robinson  v.  Russell,  24  Cal.  467.) 

823.  If  the  mortgage  confers  no  right  of 
possession,  entry  under  it  can  give  none.  It 
does  not  change  the  relation  of  debtor  and 
creditor,  or  impair  the  estate  of  the  mort- 
gagor, but  leaves  the  parties  exactly  as  they 
stood  previous  to  such  possession.  (Nagle  v. 
Macy.  9  Cal.  426.) 

324.  Possession  by  the  mortgagee  cannot 
abridge,  enlarge,  or  otherwise  affect  his  inter- 
est, nor  convert  that  which  was  previously  a 
eecurity  into  a  seisin  of  the  freehold.  (Nagle 
y.  Macy,  9  Cal.  426.) 

325.  In  an  action  of  ejectment  by  the  grantee 
of  a  mortgagor  against  a  mortgagee  in  posses- 
sion an  answer  alleging  the  mortgage  and 
showing  Uiat  x>osse8Sion  was  taken  under  it 
by  oonsent  of  the  mortgagor,  and  that  the 


mortgase  debt  remains  unpaid,  sets  forth  an 
equitable  defense,  which,  if  sustained  by  the 
proofs,  is  sufficient  to  defeat  the  action.  (Spect 
V.  Spect,  88  Cal.  437.) 
Cited  91  Cal.  462.) 

826.  A  mortgagor  who  has  placed  his  mort^ 
gagee  in  possession  of  the  mort^ged  premises 
cannot  maintain  eiectment  agamst  him  while 
the  debt  for  which  the  mortgage  was  given 
remains  unsatisfied,  even  though  an  action 
by  the  mortgagee  for  the  recovery  of  the  debt 
is  barred  by  the  statute  of  limitations.  (Spect 
V.  Spect,  88  Cal.  437.) 

Equity  protects  mortgagee  in  possession. 
See  post,  342,  343. 
Bight  of  mortgagee  to  possession.  See  ante. 

Absolute  deed,  possession  of  mortgagee  un- 
der, whether  adverse.    See  ante,  137. 

Mortgagee  under  absolute  deed  intended  as 
mortga^.    See  ante,  63,  64,  II,  2,  g. 

Provision  as  to  possession  on  default  in 
interest.    See  ante,  210. 

Adverse  possession  by  mortgagees.  See 
Adverse  Possession,  III,  4,  b. 

Cross-complaint  in  ejectment  against  mort- 
gagee in  possession.  See  Cross  complaint,  15. 

b.  Duty  to  Take  Possession ;  Duty  of  Mort- 
gagee in  Possession. 

327.  The  fact  that  a  half  interest  in  a  port- 
able sawmill  located  upon  public  land,  which 
was  included  in  the  mortgage,  was  not  taken 
possession  of  by  the  mortgagees  does  not 
render  them  liable  for  their  failure  so  to  do 
where  it  does  not  appear  that  the  mortgagor 
ever  delivered  or  tendered  it  to  the  mortga- 
gees, and  the  evidence  shows  that  the  mort- 
gagor allowed  his  partner  to  run  it  after  the 
mortgage  was  given  as  he  has  done  previously, 
and  that  his  partner  survived  him ;  nor  are 
the  mortgagees  bound  to  litisate  witli  the  sur- 
viving partner  for  the  beneht  of  the  estate  of 
the  mortgagor.  (Murdock  v.  Clarke,  90  Cal. 
427.) 

328.  Mortgagees  in  possession  are  trustees 
only  in  a  limited  sense,  as  respects  accounta- 
bility for  rents  and  profits  received,  and  the 
duty  to  present  clear  and  accurate  accounts. 
They  are  not  liable  for  imaginary  profits,  but 
only  for  what  they  have  actually  received,  if  no 
negligence  appears.  They  are  liable  for  reason- 
able care  and  diligence  in  the  management  of 
the  mortgaged  property,  but  are  not  held  to 
the  strict  responsibility  of  trustees,  nor  bound 
to  account  as  such.  (Murdock  v.  Clarke,  90 
Cal.  427.) 

329.  A  mortgagee  in  possession  is  not  bound 
to  work  the  land  himself  if  he  can  rent  it  for 
its  full  value.  (Hidden  v.  Jordan,  28  Cal. 
301.) 

330.  A  mortgagee,  who  is  also  a  trustee,  is 
as  strictly  bound  to  execute  his  trust  faithfully 
as  he  would  be  were  he  not  a  creditor,  but 
acting  for  the  benefit  of  another  cestui  que 
trust.    (Gunter  v.  Janes,  9  Cal.  643.) 

381.  It  is  the  duty  of  the  mortgagee  in 
possession  to  exercise  the  same  care  and  su- 
pervision over  the  property  as  a  prudent  man 
would  over  his  own.  (Benham  v.  Rowe,  2 
Cal.  887.) 
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332.  If  a  mortgagee  in  poMession  act  in  bad 
teAih  towards  the  owner,  or  is  guilty  of  gross 
negligence^  sucli  as  will  greatly  injure  the 
owner,  he  is  liable  to  such  damages  as  a  jury 
may  assess.    (Benham  v.  Rowe,  2  Gal.  387.) 

Accounting  where  grantee  of  deed  intended 
as  mortgage  is  in  possession.    See  ante,  11, 

c  Liability  on  Covenants. 

333.  In  this  state,  a  mortgagee  of  a  term  in 
possession  is  not  liable  as  assignee  upon  the 
covenants  of  the  lease.  (Johnson  v.  Sher^ 
man,  15  Cal.  287.) 

d.  Transfer  of. 

834.  The  temporary  possessory  right  ac- 
quired by  the  mortgagee  may  be  transferred, 
and  the  transferee  will  be  substituted  to  his 
IK)8ition,  and  be  subjected  to  the  same  liabili- 
ties. This,  however,  will  not  be  effected  by  a 
deed  which  does  not  purport  to  convey  any 
possessory  rights  of  the  grantor,  or  his  mter- 
est  eenerally,  but  only  such  interest  as  he 
could  convey  as  mortgagee,  or  by  virtue  of  an 
express  power  from  the  mortgagor.  (Dutton 
V.  Warschauer,  21  Cal.  609.) 

6.  Rents  and  Profits. 

335.  Mortgagee  of  land  in  possession  must 
account  for  rents  and  profits ;  and  after  pay- 
ment of  the  debt  for  which  the  mortgage  was 
given  he  becomes,  by  operation  of  law,  truo- 
tee  of  the  surplus  for  the  mortgagor.  (Pierce 
v.  Robmson,  IS  Cal.  116.) 

336.  The  mortgagee,  if  he  has  been  in  pos- 
session of  the  mortgaged  premises,  or  has  re- 
ceived the  rents  and  profits,  must  account  for 
them,  or  the  value  of  the  use  and  occupation, 
and  credit  the  same  upon  the  amount  of  the 
mortgage  debt.  (De  Cazara  v.  Orefia,  80  Cal. 
132.) 

Cited  90  Cal.  442. 

337.  Mortgagee  in  possession  is  accountable 
for  actual  receipts  of  the  net  rents  and  profits 
after  deducting  necessary  expenses  of  manag- 
ing the  property.  (Hidden  v.  Jordan,  28  CsQ. 
301.) 

Cited  90  Cal.  439 ;  7  Nev.  325. 

338.  Mortgagee  will  not  be  held  accountable 
for  any  thing  more  than  actual  rents  and 
profits  received.  He  will  not  be  held  to  ac- 
count according  to  the  value  of  the  property, 
but  for  what  he  should  with  reasonable  care 
and  attention  have  received.  (Murdock  v. 
Clarke,  59  Cal.  683.) 

Cited  72  Cal.  312. 

339.  Where  the  complaint  does  not  charge 
the  mortgagee  in  possession  with  negligence, 
or  improper  conduct,  in  the  leasing  tee  mort- 
gaged premises,  but  requires  him  to  account 
for  the  rents  he  actually  received,  it  is  proper 
in  the  court  to  refuse  to  instruct  the  jury 
that  he  might  have  leased  the  property  differ- 
ently, and  to  charge  him  with  what  he  might 
have  received  if  so  leased.  (Benham  v.  Rowe, 
2  Cal.  887.) 

340.  A  mortgage  containing  a  covenant  that 
in  case  of  default  the  mortgagee  may  enter 
and  collect  and  apply  the  rents  and  profits  to 
the  indebtedness  (foes  not  bind  the  mortgagee 
to  collect  and  apply  the  rents ;  and  when  a 


second  mortgage  to  the  same  mortgagee  is 
made  by  one  of  the  first  mortgag<»a,  upon  hii 
interest  in  the  same  premises,  at  the  request 
of  the  other  mortga^r,  conferring  on  the 
mortgagee  an  immediate  risht  to  collect  tU 
rents  and  profits,  and  apply  Uie  net  proceeds, 
after  deducting  a  commission  for  ooUectkm, 
and  all  taxes,  assessments,  and  insoranoe, 
towards  the  discharge  of  the  second  mori> 
gaffe,  the  terms  of  the  first  mortgage  are  not 
violated  by  compliance  of  the  mortgagee  with 
the  terms  of  the  second  mortgage,  and  if  sach 
application  is  made,  and  is  known  and  coo- 
sented  to  by  the  other  mortgagor,  who  joined 
in  the  first  mortgage,  he  is  estopped  from 
contesting  the  same.  (Borel  v.  Kappeler,  79 
Cal.  342.) 

341.  When  possession  is  taken  by  the  mort- 
gagee, after  condition  broken,  by  consent  of 
the  mortgagor,  it  will  be  presumed,  in  the 
absence  of  clear  proof  to  the  contrary,  to  be 
with  the  understanding  that  the  mortgagee  is 
to  receive  the  rents  and  profits,  and  applj 
them  to  the  debt  secured ;  and,  unless  a  bmi- 
tation  to  the  i)eriod  of  possession  is  fixed  at 
the  time,  it  will  be  considered  as  extending 
until  the  satisfaction  of  the  debt.  (Dutton  v. 
Warschauer,  21  Cal.  609.) 

Cited  88  Cal.  442. 

342.  If  the  owner  of  real  estate  mortgages 
the  same  to  secure  his  debt,  and  the  mort- 
gagee forecloses,  and,  after  a  decree  of  sale  is 
entered,  the  mortj^agor  and  mortgajpee  make 
an  acreement  in  writing,  bv  which  it  is  pro- 
videa  that  an  order  of  sale  shall  not  issoe 
for  a  period  named,  and  that  the  mortgagee 
may  enter  into  possession  of  the  premises  m 
collect  the  rents,  and  apply  them  to  the  satis- 
faction of  the  decree,  the  agreement  amounts 
to  an  assignment  of  the  rents  to  the  mort- 

§agee  during  the  period  named,  unless  the 
ecree  is  sooner  satisfied,  and  during  said 
period  a  court  of  equity  will  not  permit  the 
mortgagor  to  assert  his  legal  title,  or  to  dis- 
turb the  mortoagee  in  his  possession.  (Frink 
V.  Le  Roy,  49  Cal.  315.) 
Cited  88  (3al.  443;  6  Mont.  600. 

343.  Even,  if  in  such  case  the  period  named 
in  the  asreement   has  expired,  a  court  of 

Xity  will  not,  on  account  of  that  fact  alone, 
le  the  debt  remains  unpaid,  permit  the 
mortgagor  or  his  grantee  to  turn  the  mort- 
gagee out  of  possession.  (Frink  v.  Le  Roy,  49 
Cal.  815.) 

344.  An  agreement  between  a  mortgagor 
and  a  mortgagee  in  possession,  or  a  mortga^ 
authorized  to  collect  the  rents  of  the  mort- 
gaged premises,  to  the  effect  that  the  excess 
of  the  rents  over  and  above  the  interest 
of  the  mortgage  debt  shall  be  applied  to 
other  indebtedness  due  from  the  mortgagor 
to  the  mortgagee,  is  valid.  (Demick  v.  Cad- 
dihy,  72  Cal.  110.) 

f.  Improvements  and  Repairs. 

345.  Mortgagee  may  make  such  repairs  as 
are  reasonably  necessary  for  its  preservation, 
but  cannot  make  permanent  improvements, 
or  things  which  conduce  merely  to  his  com- 
fort or  convenience.  (Raynor  v.  Drew,  72 
Cal.  307.) 

346.  New  and  permanent  improvements  in 
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lenoefl  made  by  a  mortgagee  in  poflseflaion  are 
not  necessary  expenses  for  which  he  can  re- 
cover, unless  the  fences  were  necessary  for 
the  protection  of  the  crops.  But,  if  the  value 
of  the  rents  and  profits  is  enhanced  by  the 
fences  made,  the  mortgagee  cannot  be  charged 
with  such  enhanced  value  unless  an  allowance 
is  also  made  for  the  value  of  such  fence. 
(Hidden  v.  Jordan,  28  Oal.  3011) 
Cited  82  CaL  206. 

d47.  A  mortgagee  in  possession  cannot 
charge  the  mortgagor,  in  an  accounting  con- 
cerning rents  ana  profits,  with  the  cost  of 
constructing  new  and  permanent  improve- 
ments, unless  there  are  special  circumstances 
requiring  their  construction.  (Hidden  v.  Jor- 
dan, 32  Cal.  897.) 

848.  If  permanent  improvements  made  by 
a  mortgagee  in  possession  do  not  cost  him 
any  thing  he  is  not  entitled  to  any  thing  for 
their  construction  in  an  accounting  with 
the  mortgagor  concerning  rents  and  profits. 
(Hidden  v.  Jordan,  82  Cal.  397.) 

349.  Where  a  mortgagee  in  possession  erects 
permanent  improvements  on  the  mortgaged 
premises,  bat  with  full  knowledse  that  the 
mortgaffor  could  redeem,  if  he  cnose,  under 
the  belief  that  no  redemption  would  be  made, 
the  mort^gor  is  not  estopped  from  denying 
his  liability  for  such  improvements  by  reason 
of  the  fact  that  he  knew  they  were  being 
made,  and  did  not  object  to  them.  (Raynor 
▼.  Drew,  72  Oal.  807.) 

860.  A  stipulation  that  party  should  be  pro- 
tected for  his  advance  of  money  to  be  expended 
in  building  upon  a  mortgaged  lot,  by  the 
mortgagee,  is  a  promise  to  repay  the  money 
so  expended  out  of  the  mortgaged  premises. 
(CrodeSroy  v.  Caldwell,  2  Cal.  489.) 

851.  Such  a  contract  is  obligatory  uj)on  an 
assignee  of  the  mortgage,  with  notice.  (God- 
efEroy  v.  Caldwell,  2  Cal.  489.) 

362.  Where  the  conclusions  of  the  trial 
court  as  to  the  character,  amount,  and  neces- 
sity of  the  various  expenditures  incurred  by 
the  mortgagees  in  the  care  and  management 
of  the  pro))erty  do  not  appear  to  involve  the 
violation  of  any  established  principle  of  law, 
but  rest  upon  the  weight  of  evidence,  and  the 
findings  are  challenged  only  in  general  terms, 
and  not  specifically,  and  the  objections  are  ad- 
dressed to  the  necessity  or  reasonableness  of 
the  expenditure  rather  than  to  its  amount, 
the  findings  will  not  be  disturbed  upon  ap- 
peal.    (Murdock  v.  Clarke,  90  Cal.  427.) 

Repairs,  allowance  for.    See  post,  854. 

g.  Accounting  Between  Mortgagor  and  Mort^ 

gagee. 

363.  Mortgagee  in  possession  is  allowed  for 
necessary  expenses  m  managing  the  prop- 
erty.   (Murdock  v.  Clarke,  69  Cal.  883.) 

364.  Taxes  paid,  and  necessary  repairs  made 
by  the  mortgagee  in  possession  are  included 
in  necessary  expenses.  (Hidden  v.  Jordan, 
28  Cal.  301.) 

Cited  72  Cal.  312. 

S5^>.  A  mortgagee  in  possession  is  not  en- 
titled to  make  any  charge,  by  way  of  compen- 
sation,   for   his    trouble   in    managing   the 


property,   and  collecting  and  receiving  the 
rents.    (Benham  v.  Rowe,  2  Cal.  887.) 

366.  Where  a  mortgagee  takes  possession  of 
the  mortgaged  premises  his  care  and  trouble 
are  bestow^  for  the  furtherance  and  protec- 
tion of  his  own  interests.  He  is  not  a  mere 
naked  trustee,  nor  is  his  capacity  that  of  an 
agent.  While  in  possession  he  is  quasi  the 
owner.  He  takes  the  charge  upon  himself 
voluntarily,  and  has  no  right  to  compensa- 
tion from  the  mortgagor.  (Benham  v.  Rowe, 
2  Cal.  887.) 
Cited  90  Cal.  438. 

867.  Where  it  is  agreed  between  a  mort- 
gagor and  a  mortgagee  that  the  latter  shall 
take  possession  oi  Uie  mortgaged  premises, 
and  that  a  designated  agent  shall  be  employed 
thereon  at  a  specified  salary,  the  mortgagee 
is  entitled  to  an  allowance  lor  money  paid  to 
such  agent  at  the  agreed  rate,  or  to  a  i>ropor- 
tionate  part  thereof  where  the  agent  is  em- 
ployed, not  only  upon  the  mortgaged  premises, 
but  also  in  private  business  of  the  mortgagee. 
(Murdock  v.  Clarke,  69  Cal.  683.) 

868.  Fact  that  agent  in  possession  and 
mortgagees  kept  their  own  cattle  upon  the 
mortgaged  land,  together  with  the  cattle  of 
the  mortgagor,  although  without  right,  only 
renders  them  liable  lor  a  proportion  of  the 
running  expenses,  and  of  the  value  of  the  use 
of  the  land.  (Murdock  v.  Clarke,  90  Cal. 
427.) 

369.  The  mortgagees  are  not  chargeable 
for  keeping  their  own  horses  and  a  stallion 
upon  the  land  where  it  appears  that  the 
horses  were  needed  for  ranch  work  and  were 
used  for  that  purpose,  and  that  the  stallion 
was  useful  as  a  workhorse  and  for  breeding 
purposes  upon  the  ranch ;  nor  are  they  re- 
quired to  account  for  moneys  made  by  them 
from  outside  parties  for  services  of  the  stallion 
during  the  breeding  season.  (Murdock  v. 
CUrke,  90  Cal.  427.) 

360.  Mortgagee  is  entitled  to  allowance  for 
money  paid  to  widow  of  mortgagor  after  his 
death,  in  pursuance  of  an  order  given  by  him 
in  his  lifetime,  or  of  an  order  of  the  probate 
court.    (Murdock  v.  Clarke,  69  Cal.  683.) 

361.  In  an  action  for  an  accounting  between 
a  mortgagor  and  mortgagees  the  findings  need 
not  give  an  itemized  statement  of  the  account, 
but  are  sufficient  if  they  follow  the  pleadings 
and  find  the  ultimate  facts,  or  secondary  facts 
from  which  the  ultimate  fact  necessarily  fol- 
lows.   (Murdock  v.  Clarke,  90  Cal.  427.) 

362.  If,  in  an  accounting  concerning  the 
rents  and  profits  of  land,  between  the  mort- 
gagor and  mortgagee  in  possession,  the  testi- 
mony shows  that  the  mortgagee  paid  expenses 
as  he  went  along,  and  had  a  balance  in  his 
hands  at  the  end  of  the  year,  he  should  be 
charged  with  such  balance.  (Hidden  v.  Jor^ 
dan,  32  Cal.  397.) 

Rents  and  profits,  accounting  for.    Bee  ante, 

X,  1,  e. 

2.  Waste;  injur/  to  or  Severance  or  Removal  of 
Property:  Receivere. 

863.  An  action  can  be  maintained  by  the 
mortgagee  of  real  estate  to  recover  damages  for 
wrongful  and  fraudulent  injuries  done  to  the 
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mortgaged  property,  hy  which  the  aecurity  of 
the  mortgage  has  been  impaired.  (Bobinaon 
y.  Busaell,  U  Cal.  467.) 

864.  An  action  for  damages  will  lie  in  favor 
of  a  mortgagee  whose  security  is  impaired  by 
the  removal  of  fixtures  .permanently  attached 
to  the  realty,  against  tiie  person  or  persons 
removing  the  same ;  and  a  complaint  against 
the  mortgagor  and  another  defendant  claim- 
ing to  be  a  purchaser  of  the  fixtures,  alleging 
that  they  removed  such  fixtures,  well  knowing 
that  they  would  thereby  impair  and  render 
insufficient  plaintiff's  security,  and  that  it  was 
thereby  rendered  insufficient,  that  the  mort- 
gagor IS  insolvent,  and  that  after  foreclosure 
of  the  mortga^  an  unsatisfied  personal 
judgment  remams  for  a  deficiency,  states  a 
cause  of  action.  (Lavenson  v.  Standard  Soap 
Co.,  80  GaL  245.) 

366.  The  mortgagee  has  concurrent  reme- 
dies hj^  action  at  law  for  damages,  or  by  suit 
in  equity  to  restrain  threatened  waste,  where- 
by the  mortgage  security  is  impaired.  (Lav- 
enson V.  Standard  Soap  Ck>.,  80  Cal.  246.) 

366.  The  mortgagee  of  a  lot  on  which  a 
house  is  standing  cannot  enjoin  the  mort- 
gagor or  his  assigns  from  removing  the  house 
From  the  lot,  except  upon  proof  that  the  lot 
without  the  house  will  be  an  inadequate  se- 
curity for  the  mortgage  debt.  (Buckout  v. 
Swift,  27  Cal.  432.) 

Cited  34  Cal.  18 ;  91  Cal.  381 ;  100  Cal.  9. 

Mortgagee  may  enjoin  waste.  See  Injunc- 
tions, 170. 

367.  Where  the  mortgagee  in  possession  has 
not  committed  waste  or  otherwise  abused  his 
position,  the  court  has  no  power  to  appoint 
a  receiver  to  collect  the  rents  and  profits  of 
the  mortgaged  propertv,  or  to  provide  that 
such  rents  and  profits  shall  be  applied  to  the 
payment  of  alimony  and  counsel  fees  before 
oeing  applied  to  the  claims  of  the  mortgagee. 
(Cummings  v.  Cummings,  75  Cal.  434.) 

Waste,  right  of  purchaser  at  foreclosure  to 
receiver.    See  post,  825. 

Duty  of  mortgagor  to  preserve  property. 
See  ante,  232. 

368.  The  severance  and  removal  of  a  house 
from  land  covered  by  a  mortgage  withdraws 
the  house  from  the  operation  of  the  mortgage 
lien ;  and,  after  the  removal,  the  mortgagor,  or 
his  assignee,  has  a  right  to  sell  the  house,  and 
tiie  purchaser  may  convert  it  to  his  own  use. 
(Buckout  V.  Swift,  27  Cal.  432. ) 

Cited  51  Cal.  50;  80  Cal.  247;  92  Cal.  79. 

309.  The  severance  of  bark  from  trees  grow- 
ing on  mortgaged  premises,  and  its  removal 
from  the  mortgagea  land,  changes  the  char- 
acter of  the  bark  from  real  to  personal  prop- 
erty, and  frees  it  from  the  lien  of  the  mortgage ; 
and  the  fact  that  the  mortgage  was  by  deed 
absolute  upon  its  face  confers  no  title  or  right 
of  possession  upon  the  mortgagee  to  the  bark 
so  severed  and  removed  by  toe  mortgagor. 
(Moisant  v.  McPhee,  92  Cal.  76.) 

370.  A  lien  upon  the  bark  so  severed  and 
removed  by  the  mortgagor  can  only  be  created 
in  favor  of  the  mortgagee  by  contract  or  b^ 
operation  of  law ;  and,  if  possession  thereof  is 
not  taken  by  the  mortgagee,  any  lien  which 


he  may  have  by  contract  or  oth^wise  m  void 
as  against  a  bona  fide  purchaser  from  the 
mortgagor  for  value,  and  he  is  liable  to  such 
purchaser  for  conversion  if  he  takes  posses- 
sion of  the  bark  after  a  sale  and  delivery 
thereof  by  the  mortgagor  to  the  porchaaer. 
(Moisant  V.  McPhee,  92  Cal.  76.) 

871.  A  contract  between  a  mortgagor  and 
mortgagee,  by  the  terms  of  which  the  mort- 
gagor IB  to  cut  bark  from  trees  upon  the 
mortgaged  land,  and  the  mortgagee  is  to  ad- 
vance the  expenses  of  cutting  and  removing 
the  bark,  ana  to  sell  it  and  apply  the  proceeds 
in  paying  the  advances  and  the  mortgage 
debt,  andtum  over  any  surplus  to  the  mort- 
gagor, does  not  create  a  lien  upon  the  bark  in 
favor  of  the  mortgagee  while  remaining  in  the 
mortgagor's  possession  after  it  has  been  nev 
ered  from  tne  trees  and  removed  from  the 
property,  without  delivery  to  the  mortgagee. 
(Moisant  v.  McPhee,  92  Cal.  76.) 

372.  Mortgagee  has  no  power  to  anthoriae 
another  party' to  enter  upon  the  mortgaged 
property  and  remove  fixtures  therefrom,  and 
the  rights  of  the  mortgagor  are  not  affected 
by  such  authority  given  by  the  mortgagee. 
(HUl  V.  Gwin,  51  Cal.  47.) 

373.  If  fixtures  attached  to  mortgaged  prop- 
erty are  severed  from  the  realty  and  taken 
away  they  are  freed  from  the  lien  of  the 
mortgage,  and  the  mortgagor  may  recover 
damages;  and  the  facts  that  the  severance 
takes  place  by  the  consent  and  concurrence  of 
the  mortgagee,  and  that  he  afterwards  en- 
forces his  mortgage,  and,  at  the  sale,  obtains 
a  sheriff's  deed,  do  not  defeat  the  action  of 
the  mortgagor  for  damages.  (Hill  v.  Gwin,  51 
Cal.  47.) 

Cited  80  Cal.  246;  92  Gal.  79. 

3,  MiBmanagemBttt  by  Mutua/AgsBt 

374.  Where  a  mortgagor  entered  into  an 
agreement  with  his  mortgagees,  to  whom  he 
had  conveyed  the  mortgaged  premises  as  se- 
curity for  previous  loans,  that  if  they  would 
loan  and  advance  a  further  sum  he  would 
place  the  property  in  the  possession  of  an 
agent  who  should  have  the  care  and  manaiie- 
ment  of  it  with  his  assistance,  and  who 
should  account  therefor  to  the  mortgagees, 
and  that,  when  they  had  been  repaid  the 
amount  of  their  loans  and  advances,  the  prop- 
erty should  be  returned  to  mortgagor,  and 
such  an  agent  was  jointly  selected  and  mu- 
tually agreed  upon  by  the  mortgagor  and 
mortgagees,  he  becomes  the  representative  <rf 
both  parties  in  the  management  of  the  prop- 
erty, and  the  mortgagees  are  not  accountable 
to  the  mortgagor  for  any  waste  or  mismanage- 
ment by  him.  (Murdock  v.  Clarke,  90  C^. 
427.) 

375.  The  relations  of  such  a  mutual  agent 
to  the  property  and  to  the  parties  is  similar  to 
that  of  a  trustee  in  a  deed  of  trust,  wherehy 
the  debtor  transfers  his  property  to  a  thira 
person  mutually  agreed  upon  between  them 
to  hold  and  pay  the  income  thereof  to  the 
creditor.  In  such  a  case  the  person  agreed 
upon  is  regarded  as  the  trustee  of  both  parties. 
(Murdock  v.  Clarke,  90  Cal.  427.) 
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XI.  CoBTeyanee  bj  Mortgairon 

#•  79  Third  P9non9;  AsBumpHoit  of  Mortgage; 
Honin  of  Effect  of  Forecloeure  on, 

87A.  Mortgagor,  after  disposing  of  mort- 
Ij^aged  premises  by  deed,  loses  all  control  over 
them.  His  i>er8onal  liability  thereby  be- 
comes separated  from  the  ownership  of  the 
land,  and  he  can  by  no  subsequent  act  create 
or  revive  charges  upon  the  premises.  He  is 
as  to  tiie  premises  henceforth  a  mere  stranger. 
And  if,  instead  of  selling  the  premises,  he 
execute  a  second  mortgage  upon  them,  he  is 
eqaally  without  power  to  destroy  or  impair 
the  efficacy  of  the  lien  thus  created.  (Lord  v. 
Morris,  18  Cal.  482.) 
Cited 25 Cal.  161,  499;  26  Cal.  869;  36  Cal. 20. 

377.  Where  the  land  was  purchased  sub- 
ject to  an  outstanding  mortgage,  and  there  is 
nothing  to  show  that  the  purchaser  became 
obligated  to  pay  the  mortgage  note,  the  land 
alone  is  liable  for  its  pavment,  and  the  pur- 
chaser cannot  be  required,  to  redeem  the  mort- 
gage before  it  is  due.  (Wenzel  v.  Schultz, 
100  Cal.  250.) 

378.  When  the  mortgagor  has  parted  with 
his  title  to  the  property  and  ceased  to  have 
any  interest  therein,  those  who  have  suc- 
ceeded to  his  rights  stand  in  the  same  rela- 
tion to  the  mortgagee  as  if  they  had  originally 
made  the  mortgage  on  their  own  property  to 
secure  the  debt  ot  the  mortgagor.  (Wood  v. 
Goodfellow,  43  Cal.  185.) 

379.  The  vendees  of  the  mortgagor  succeed 
to  his  rights  in  the  property  subject  to  such 
conditions  and  burdens  as  attach  to  it  in  his 
hands,  but  to  no  other.  (Steinbach  v.  Leese, 
13  Cal.  363.) 

380.  Where  a  purchaser  under  a  contract  of 
sale,  who  had  agreed  to  give  his  vendor  a 
mortgage  for  deferred  purchase  money  upon 
conveyance  of  the  title,  sold  his  equity  before 
the  conveyance  and  mortgage  were  given,  and 
the  mortgagee  and  purchaser  of  the  equity 
each  took  with  notice  of  all  the  other's  rights, 
each  is  subject  to  the  equities  of  the  other, 
(btanton  v.  Quinan,  91  Cal.  1.) 

381.  The  purchaser  of  the  equity  is  entitled, 
as  against  the  mortgagee  with  notice,  to  such 
rights  with  reference  to  the  property  as  the 
fint  purchaser  had  under  the  contract  of  pur- 
chase, which  the  original  parties  could  not 
rescind  nor  make  its  conditions  more  onerous 
after  the  sale  of  the  equity.  (Stanton  v. 
Quinan,  91  Cal.  1.) 

382.  The  interest  of  the  purchaser  of  the 
equity,  though  he  took  prior  to  the  mortgage, 
is  subject  to  the  lien  of  the  mortgage  given  by 
his  grantor  for  purchase  money ;  nor  did  the 
change  in  the  torm  of  the  debt  and  security 
destroy  the  lien  of  the  original  vendor  for  the 
purchase  money  due  him,  as  against  the  pur- 
chaser of  the  equitv,  who  took  with  knowledge 
of  the  vendor's  rights.  (Stanton  v.  Quinan, 
91  Cal.  1.) 

383.  In  an  executory  contract  for  the  sale  of 
land,  a  stipulation  by  the  purchaser  to  assume 
and  pay,  as  part  of  the  consideration,  a  mort- 
gage upon  the  land  executed  by  the  vendor, 
IB  merely  an  agreement  to  indemnify  him 
against  a  judgment  for  any  deficiencv  that 
may  arise  on  a  foreclosure  and  sale  under  the 


mortgage.  It  is  not  an  agreement  of  which 
the  mortgagee  can  avail  himself,  except  upon 
the  principle  of  subrogation.  (Biddel  v.  Briz- 
zolara,  64  Cal.  354.) 

Cited  67  Cal.  236,  584;  77  Cal.  60;  80  Gbd. 
355;  94CaU84. 

384.  In  such  a  case  the  right  of  subrogation 
is  lost  by  a  rescission  of  the  contract  of  sale 
before  the  commencement  of  an  action  to 
foreclose  the  mortgage.  (Biddel  v.  Brizzolara, 
64  Cal.  354.) 

385.  C.  having  a  contract  to  purchase  land, 
assigned  it  to  F.,  who  at  the  same  time  exe- 
cuted a  mortgage  thereon  to  secure  part  of 
the  purchase  money.  P.  executed  a  deed  of 
the  premises  to  W.  M.,  but  did  not  in  terms 
assign  the  contract,  and  W.  M.  assigned  all 
his  right,  title,  and  interest  in  the  land  to 
£.  M.  After  his  assignment  W.  M.  paid  the 
balance  of  the  purchase  money,  and  at  his  re- 
quest the  vendor  made  a  deed  of  the  premises 
to  £.  M.  In  an  action  to  foreclose  the  mort- 
gage by  the  assignee  of  C,  held,  that  the  in- 
terest of  £.  M.  was  subject  to  the  mortgage. 
(Benedict  v.  Peppers,  58  Cal.  618.) 

386.  If  a  person  is  residing  on  public  land 
subject  to  pre-emption,  and  executes  a  mort- 
gage thereon,  and  then  sells  the  land  to 
another,  who  takes  possession  and  afterwards 
pre-empts  the  land  and  obtains  a  title  from 
the  United  States,  the  mortgage  cannot  be 
enforced  against  the  title  thus  acquired  from 
the  United  States,  because  the  pre-emptor 
does  not  deraign  his  title  from  the  United 
States  through  the  person  who  executed  the 
mortgage.  (Bull  v.  Shaw,  48  Cal.  455.) 
Cited  6  Mont.  445. 

387.  A  promise  by  a  grantee  of  land  to  pay 
off  a  mortgage  upon  the  land,  made  by  the 
grantor  to  a  third  party,  is  a  valuable  con- 
sideration for  the  conveyance.  (Carty  v.  Con- 
nolly, 91  Cal.  15.) 

388.  A  purchaser  of  the  mortgaged  property 
from  the  mortgagor,  under  an  agreement 
whereby  he  promises  to  pay  the  mortgage 
debt  from  the  proceeds  of  its  sale,  is  liable 
therefor  to  the  mortgagee  on  his  express  prom- 
ise.   (De  Costa  v.  Comfort,  80  Cal.  507.) 

389.  Where  the  plaintiff,  being  the  owner 
of  an  undivided  one-half  of  a  tract  of  land, 
mortgaged  his  interest  therein  to  A,  and  sub- 
sequently, with  his  cotenant,  conveyed  the 
land  to  B  and  C,  two-thirds  to  one  and  one- 
third  to  the  other  by  two  separate  deeds,  in 
each  of  which  is  set  forth  the  agreement  of 
the  grantees  to  assume  the  payment  of  the 
mortgag[e;  and  alter  the  mortgage  fell  due 
the  plaintiff  filed  his  bill  against  B  and  C, 
to  compel  a  foreclosure  and  payment,  held, 
that  the  case  was  one  of  chancery  jurisdiction, 
and  that  it  was  not  necessary  for  plaintiff 
first  to  pay  off  the  mortgage  before  bringing 
his  action.    (Abell  v.  Coons,  7  Cal.  105.) 

390.  The  assumption  of  the  payment  of  the 
mortgage  by  the  defendants  did  not  extend 
it  over  the  whole  land,  nor  does  it  amount  to 
an  undersianding  to  jw^  it  as  part  of  the  pur- 
chase monev,  so  as  to  give  the  vendors  a  lien 
on  the  whole  land.  (Abell  v.  Coons,  7  C^l. 
105.) 

391.  In  a  contract  for  the  sale  of  land  which 
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Gontains  a  covenant  that  the  vendees  shall,  aa 
a  part  of  the  consideration,  discbarge  and 
satisfy  at  its  maturity  a  mortgage  thereafter 
to  become  due,  and  which  also  contains  a 
stipulation  to  the  effect  that  should  the  ven- 
dees fail  to  comply  with  their  i)art  of  the 
agreement,  the  contract  shall  be  null  and 
void,  and  the  land  sball  revert  to  the  vendors, 
time  is  not  of  the  essence  of  the  contract,  and 
the  provision  in  the  contract  that  the  land 
shall  revert  to  the  vendors  in  case  the  vendees 
fail  to  comply  with  its  provisions  is  inserted 
by  way  of  penalty,  to  induce  a  prompt  per- 
formance of  the  contract,  and  would  not  ex 
proprio  vigore  work  a  forfeiture  for  failure  to 
I>eriorm  strictly  in  point  of  time,  where  the 
vendees  acted  in  good  faith  and  the  vendors 
were  not  damaged  thereby.  (Steele  v.  Branch, 
40  Gal.  4.) 

d92.  An  agreement  by  the  grantee  in  a  deed, 
forming  part  of  the  consideration  therefor,  to 
assume  and  pay  a  morttrage  previously  exe- 
cuted on  the  land  by  the  grantor,  does  not 
constitute  a  condition  upon  the  breach  of 
which  the  title  would  revest  in  the  grantor. 
Such  a  deed  vests  the  title  in  the  grantee, 
and  his  right  to  the  possession  of  the  land 
conveyed  cannot  be  defeated  by  showing  that 
be  had  failed  to  pay  the  mortgage.  (Martin 
V.  Splivalo,  69  Cal.  611.) 

893.  The  averment  in  a  complaint  "that 
defendants  took  the  land  subject  to  the  Pang- 
burn  mortgage,"  is  but  a  conclusion  of  law, 
and  defendants  might  safely  omit  to  traverse 
it.    (Wormouth  v.  Hatch,  83  Cal.  121.) 

394.  So,  too,  the  averments  in  complaint 
that  the  defendant  paid  interest  for  a  time  to 

Elaintiff  on  the  Pangbum  note,  and  that  the^ 
ave  always  admitted  their  liability  to  pay  it 
and  the  principal  also,  etc.,  are  at  the  most 
but  evidence  to  prove  the  original  undertak- 
ing of  the  defendants  upon  which  the  action 
is  based,  and  as  averments  of  evidence,  and 
not  of  facts,  the  defendants  were  not  obliged 
to  traverse  them.  (Wormouth  v.  Hatch,  83 
Gal.  121.) 

395.  But  should  it  be  considered  that  these 
averments  bear  upon  the  statute  of  limita- 
tions, relied  upon  as  a  defense  to  the  action, 
they  are  all  mere  evidence  of  the  statute 
avoidance  of  the  bar,  except  the  allegation 
that ''the  defendants  have  always  admitted 
their  liability  to  pay  the  principal  and  inter- 
est on  the  Pangbum  note  and  mortgage.'' 
This  allegation  mi^ht,  perhaps,  suffice  to  re- 
move the  bar,  did  it  not  affirmatively  appear 
on  the  face  of  the  complaint  that  the  defend- 
ants were  never,  in  fact,  liable  upon  the 
note,  hence  no  traverse  of  these  allegations 
by  defendants  was  necessary.  (Wormouth  v. 
Hatch,  33  Oal.  121.) 

396.  A  subsequent  purchaser  of  property 
mortgaged,  with  actual  notice  of  the  niort- 
tage,  cannot  object  to  defects  in  the  registry 
thereof.    (De  Leon  v.  Higuera,  15  Cal.  483.) 

397.  The  record  of  mortgages  and  convey- 
ances which  are  not  under  seal  does  not 
impart  notice  to  subsequent  purchasers  or 
encumbrancers.  (RacouiUat  v.  Sansevain,  32 
Cal.  376.) 

398.  A  covenant  of  the  mortgagor  inserted 
in  the  mortgage  to  "pay  and  discharge  all 


legal  mortgages  and  encumbranoea  of  what- 
ever nature  and  description"  on  the  premisea 
mortgaged,  does  not  put  a  pnrchaaer  from  the 
mortgagor  upon  inquiry  as  to  any  mortsages 
or  encumbrances  not  of  record.  A  purchaser 
from  the  covenantor  cannot  be  charged  with 
constructive  notice  of  a  recorded  mortgage 
not  under  seal.  (Bacouillat  v.  Bene,  32  Cal. 
450.) 

399.  When  the  mortgage  is  recorded,  so  as 
to  give  constructive  notice  to  a  sabeequent 
purchaser,  there  is  no  need  of  proof  of  actoal 
notice  in  an  action  to  enforce  the  mortgage. 
(Christy  v.  Dana,  42  Cal.  175.) 

Cited  98  Cal.  520. 

400.  Where  the  vendee's  agent,  in  the  pur- 
chase of  a  tract  of  land,  has  actual  notice  of 
a  mortgage  on  the  premises  at  the  time  of 

Eurchase,  the  vendee  will   be  presumed  to 
ave  taken  the  property  subject  to  the  mort- 
gage.   (May  V.  Borel,  12  CaL  91.) 
Cited  86  Gal.  516. 

401.  Where  a  mortgage  was  executed  to 
secure  three  notes — two  of  them  drawinfi^  in- 
terest at  five,  and  the  third  at  six,  i>er  cent  per 
month — and  the  notes  were  described  in  the 
mortgage,  which  was  recorded,  by  their  dates, 
amounts,  time  of  payment,  and  names  of 
maker  and  payees,  held,  that  the  mortgage  is 
good  against  subsequent  purchasers  from  the 
mortgagor  for  the  principal  and  the  conven- 
tional interest  stipulated  in  the  notes ;  that  as 
the  mortga^  showed  that  the  notes  drew  in- 
terest, and  mferentially  conventional  interest, 
by  providing  for  the  payment  of  interest  at 
the  maturity  of  the  notes,  the  property  was 
held  for  the  principal  and  that  interest ;  and 
as  the  names  of  the  jwyees,  the  dates,  etc, 
were  given,  the  subsequent  purchaser  or  en- 
cumbrancer was  bound  to  inquire  into  the 
facts  and  ascertain  them.  (Ricketson  v.  Rich- 
ardson, 19  Cal.  330.) 

402.  The  case  made  here  is  not  like  the 
cases  where  it  has  been  held  that  if  a  note  be 
described  in  a  mortgage,  as  made  or  recorded, 
as  a  note  for  a  given  sum,  the  mortgagee  can- 
not set  up,  as  against  a  subsequent  purchaser 
or  mortgagee,  a  different  and  larger  debt. 
(Ricketson  v.  Richardson,  19  Cal.  330.) 

403.  If  a  mortgage  is  given  to  secure  five 
notes  payable  at  different  times,  and  the 
mortgage  provides  that,  on  nonpayment  of 
one,  all  the  notes  may  be  regarded  as  due,  an 
entry  of  satisfaction  of  the  mortgage  on  the 
margin  of  the  record,  after  the  payment  of 
the  first  note,  does  not  charge  a  subsequent 
purchaser  for  value  that  the  remaining  notes 
are  unpaid.  (Beal  v.  Stevens,  72  Oal.  451, 
455.) 

Unrecorded  deed,  validity  as  against  mort- 
gage.   See  ante,  IV. 

404.  The  complaint  alleged  that  the  plain- 
tiff sold  and  conveyed  to  defendant  T.  certain 
land  for  the  sum  of  one  dollar,  and  for  the 
further  consideration  of  the  payment  of  two 
certain  mortgages;  and  that  T.  afterwards 
executed  a  deed  of  trust  to  the  other  defend- 
ants for  a  portion  of  the  land;  and  that  T. 
failed  to  pay  one  of  the  mortgagees,  and  that 
an  action  had  been  brought,  and  is  now  pend- 
ing for  its  foreclosure.  The  court  below  gave 
judgment  in  favor  of  the  plaintiff  for  ths 
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amount  of  the  unpaid  mortgage^  and  for  the 
sale  of  the  mortgaged  premises  in  case 
the  same  was  not  paid.  Held,  on  appeal, 
that  the  complaint  aid  not  state  facts  suffi- 
cient to  warrant  the  decree.  (Lake  y.  Teb- 
bitts,  66  Oal.  481.) 

405.  The  title  of  the  grantee  of  mortgaged 
property  is  not  affected  bv  a  foreclosure  and 
Bale  in  a  suit  commenced  after  the  convey- 
ance by  the  mortgagor,  unless  the  erantee  is 
made  a  party  to  the  iiuit.  (Bludworm  v.  Lake 
(X^o.  2),  33  Cal.  265.) 

406.  The  title  of  the  grantee  of  mortgaged 
property  is  not  affected  by  a  forecloeore  and 
sale  in  a  suit  commenced  after  the  conye^^- 
ance  by  the  mortgagor,  unless  the  grantee  is 
made  a  party  to  the  suit.  (Bludworth  y. 
Lake,  88  Cal.  255.) 

407.  If  the  mortgagor  conyeys  the  legal  title 
to  another  person,  Whose  deed  is  recorded  be- 
fore the  decree  of  foreclosure  is  entered,  and 
this  grantee  is  not  made  a  party  to  the  suit 
foreclosing  the  mortgage,  the  purchaser  at  the 
eheriff's  sale  does  not  acquire  the  legal  title. 
(Dayenport  y.  Turpin,  41  Cal,  100.) 

Cited  14  Or.  148. 

406.  If  a  party  holding  a  sheriff's  deed  to 
land,  executed  under  a  foreclosure  sale,  enters 
upon  it  as  mortgagee  in  possession,  by  agree- 
ment with  the  mortgagor,  neither  such  agree- 
ment nor  the  entry  in  pursuance  of  it  can 
affect  the  title  of  a  yendee  of  the  mortgagor 
acquired  intermediate  the  deliyery  of  the 
mortgage  and  the  commencement  of  the  ac- 
tion to  foreclose  it.  (Dayenport  y.  Turpin,  48 
Oal.  597.) 

409.  A  proceeding  in  foreclosure  instituted 
against  a  mortgagor  alone  cannot  oyerreach 
or  affect  the  title  of  a  vendee  of  the  mortgagor, 
yesting  intermediate  the  delivery  of  the  mort- 
gage and  the  commencement  of  the  action  to 
foreclose  it.  (Dayenport  y.  Turpin,  48  Cal. 
597.) 

Cited  10  Or.  326. 

410.  If  the  mortgagor,  after  the  execution 
of  the  mortgage,  makes  a  conveyance  of  the 
mortgaged  property,  and  the  mortgage  is  fore- 
closed in  an  action  in  which  summons  is 
served  on  the  mortgagor  alone,  the  plaintiff 
cannot  obtain  relief  oy  bringing  a  new  action 
against  the  mortgagor  and  grantee,  but  must 
seek  relief  by  motion  in  the  original  action. 
(Aldrich  y.  Stephens,  49  Cal.  676.) 

411.  A  person  who,  pending  an  action  for 
the  foreclosure  of  a  mortgage  and  with  notice 
of  its  pendency,  purchases  from  one  of  the 
defendants  therein  a  portion  of  the  mortgaged 
premises,  occupies  the  same  position  as  his 
grantor  in  reference  to  the  issuance  of  a  writ 
of  assistance  in  favor  of  the  purchaser  under 
the  decree.  (Montgomery  y.  Byers,  21  Cal. 
107.) 

412.  If  a  mortgage  is  recorded,  its  lien  is 
not  affected  by  sales  of  the  mortgaged  prop- 
erty made  by  tne  mortgagor  pending  proceed- 
ings to  foreclose  it.  (Breon  y.  Strelitz,  48 
OiU.  645.) 

418.  A  judgment  in  an  action  to  foreclose  a 
mortgage  lien  upon  land  binds  all  the  estate 
in  the  land  which  was  held  by  the  parties  de- 
fendant to  the  action  at  the  commencement 


of  the  action,  or  which  they,  or  any  of  them, 
may  sell  to  a  third  person  pendente  lite  with 
notice  of  the  action ;  and  purchasers  pendente 
lite  are  estopped  from  questioning  it,  unless  it 
was  taken  against  them  by  the  mistake,  inad- 
yertence,  surprise,  or  excusable  neglect  of  any 
of  the  defendante,  to  whose  interest  in  the 
mortgaged  premises  they  have  succeeded ;  or 
unless  it  was  taken  by  collusion  or  fraud. 
(Amador  Canal  d  Min.  Co.  y.  Mitohell,  59 
Cal.  168.) 

414.  The  grantee  of  the  mortgagor  who 
takes  his  conveyance  after  a  lis  pendens  has 
been  filed  in  a  foreclosure  suit,  or  who  buys 
before  the  suit  is  commenced,  but  does  not 
record  his  deed  until  after  the  suit  is  com- 
menced, is  bound  by  the  judgment  of  foreclos- 
ure, although  not  made  a  party  to  the  action. 
(Daniels  y.  Henderson,  49  Cal.  242.) 

Cited  65  Cal.  178;  17  Or.  504. 

415.  One  who  purchases  land  i>ending  an 
action  to  foreclose  a  mortgage  on  it,  or  after 
final  judgment,  with  notice  of  the  pending 
action  or  of  the  judgment,  is  bound  by  the 
judgment.  If  no  notice  of  lis  pendens  has 
been  filed,  and  he  purchases  without  notice, 
after  the  entry  of  default,  but  before  final 
judgment,  he  is  not  bound  by  the  judgment, 
even  if  a  final  judgment  gives  constructive 
notice  to  parties  dealing  with  the  subject 
matter.    (Abadie  y.  Lobero,  86  Cal.  390.) 

416.  If  the  defendant  in  an  action  to  fore- 
close a  mortgage  in  which  no  notice  of  lis 
I>endens  has  been  filed  sells  the  mortgaged 
premises  before  final  judgment,  and  the  pur- 
chaser buys  without  notice  of  the  pendency 
of  the  action,  and  then  sells  after  the  entry  of 
final  judgment,  the  second  purchaser  is  in  no 
worse  position  than  his  grantor  as  to  being 
bound  by  the  judgment.  (Abadie  y.  Lobero, 
36  Cal.  390.) 

417.  A  party  who  has  no  interest  in  mort- 
gaged property  at  the  time  an  action  is 
brought  to  foreclose  the  mortgage,  and  who 
buys  pendente  lite,  and  after  a  lis  pendens 
has  b^n  filed,  is  not  a  necessary  party  to  the 
foreclosure.    (Horn  y.  Jones,  28  Cal.  194.) 

418.  When,  after  sale  upon  foreclosure  of  a 
mortgage  at  which  the  mortgagees  become 
purchasers,  the  decree  of  foreclosure  is  re- 
yersed,  and  a  grantee  of  the  mortgagor  who 
purchased  his  title  pendente  lite,  and  who  is 
also  a  party  defendant  as  part  owner  of  a 
junior  mortgage,  submite  without  objection  to 
an  accounting  upon  a  second  trial  of  the  suit, 
in  which  all  the  rents  collected  by  the  prior 
mortgagees  up  to  the  time  of  the  second  trial 
are  applied  to  reduce  the  prior  mortgage  to 
the  benefit  of  the  owners  of  the  junior  mort- 
gage, such  grantee  is  bound  bv  the  accounting 
to  which  he  was  a  party,  and  cannot  recover 
the  rents  collected  by  the  prior  mortgagees 
upon  the  ground  that  he  was  entitled  to  them 
as  owner  of  the  premises.  (Wise  y.  Walker, 
81  Cal.  11.) 

419.  If  decree  forecloeins  mortgage  does  not 
direct  sale  of  title  acquirea  by  purchaser  from 
the  mortffi^or  after  his  purchase,  and  who  is  a 
party  defendant,  this  result  can  be  attained 
solely  by  supplemental  proceedinfi^s  in  the 
foreclosure  suit,  and  upon  allegations  not  only 
showing  a  right  to  such  relief,  but  a  sufficient 
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excuse  for  not  having  brought  that  title  be- 
fore the  court  in  the  original  proceedings. 
(KreichbauD^  y.  Melton,  4»  Gal.  50.) 

420.  Where  mortgage  covers  two  lots,  and 
mortgagor  conveys  one  of  them,  with  cove- 
nant of  warranter  against  his  own  acts,  this 
warranty  runs  with  the  land ;  and,  if  such  lot 
is  subjected  to  the  mortgagee,  the  purchaser 
would  be  entitled  to  be  reimburscKi  by  the 
mortgagor,  and  might  maintain  an  action 
upon  tne  warrantv.  Held,  therefore,  that 
the  mortgagor  could  not  complain  that  the 
decree  of  foreclosure  ordered  the  sale  of  the 
unconveyed  lot  for  the  payment  of  the  mort- 
gage debt.    (Cheeverv.Tair,  5  Gal.  337.) 

421.  If  the  mortgagee  has  no  notice  of 
these  transactions  he  could  have  all  the  lots 
in  the  mortgage  subjected  to  the  jMivment  of 
his  debt.    (Cheever  v.  Fair,  6  Gal.  337.) 

After^acquired  title,  rights  of  grantee  as 
against  mortgagee.    8ee  ante,  243. 

Ejectment  by  grantee  against  mortgagee  in 
possession.    See  ante,  325,  326. 

Mistake  in  release  of  prior  mortgage,  rights 
of  purchaser.    8ee  post,  482. 

Grantees  of  mortgagor  whether  necessarv 
parties  on  foreclosure.  See  post,  XIX,  7,  b,  D. 

Deficiency,  grantee  when  only  liable  for. 
See  post,  745. 

Time,  effect  of  extension  of.  See  post,  XVI. 

Sale  of  land  subject  to  mortgage.  See  Es- 
tates of  Deceased  Persons,  VII,  4,  j. 

Mortgagee  is  not  necessary  party  in  suit  by 
vendor  for  price.  See  Vendor  and  Vendee, 
XI,  5,  a. 

Statute  of  limitations,  grantees  of  mort- 
gagor, right  to  plead.  See  Statute  of  Limita- 
tions. V,  3. 

Relation  of  title  of  one  purchasing  mort- 
gaged property  from  executor.  See  Estates 
of  Deceased  Persons,  212. 

Sale  by  mortgagor,  enjoining.  See  Injunc- 
tions, II,  14. 

Purchaser  of  land  subject  to  mortgage,  sub- 
rogation of.    See  Subrogation,  7. 

Purchaser  pending  suit  to  foreclose.  See 
Lis  Pendens,  28. 

Vendee  of  land  subject  to  mortgage  may  re- 
cover amount  from  vendor  as  money  paid. 
See  Assumpsit,  23. 

Garnishment  of  purchaser  of  mortgaged, 
premises.    See  Attachment,  274. 

Liability  of  mortgagee  for  expenses  where 
land  sold  subject  to  mortgage.  See  Estates 
of  Deceased  Persons,  434. 

Dedication,  effect  of  on  mortgage.  See 
Dedication,  IV. 

Gifts  subject  to  mortgage.    See  Gifts,  IV. 

2,  To  Mortgagse. 

422.  A  mortgagor  of  land  is  not  absolutely 
restrained  by  section  2889  of  the  Civil  Code 
from  subsequently  conveying  all  his  title  and 
interest  in  the  mortgaged  premises  to  the 
mortgagee,  and,  where  the  findings  of  the 
trial  court,  supported  by  the  evidence,  show 
that  the  sale  and  conveyance  of  mortgaged 
land  by  the  mortgagor  to  the  mortgagee  was 
fair,  free  from  undue  influence,  oppression,  or 
fraud,  and  for  an  adequate  price,  the  judg- 
ment upholding  such  sale  and  conveyance  in 
an  action  by  the  grantee  to  quiet  his  title  to 


the  land  most  be  affirmed*    (Phelan  v.  Be 
Martin,  85  Gal.  866.) 

423.  A  mortgagee  without  knowledge  (A  a 
prior  mortgage  on  the  land,  and  without  in- 
tending to  release  his  lien,  took  a  convevanoe 
from  the  mortgagors  in  satisfaction  of  the 
mortgage.  Held,  the  conveyance  did  not  ex- 
tinguish the  older  mortgage,  so  that  be  conkl 
not  use  it  as  a  protection  of  his  rights  against 
the  junior  mortgage.  (Bompp  y.  Geneos, 
69  Gal.  496.) 

Oited  84  Gal.  243. 

424.  A  conveyance  of  mortgaged  premises 
by  a  mortgagor  to  a  mortgagee,  made  in  sat- 
isfaction of  the  mortgage,  and  for  the  porpoee 
of  avoiding  the  expense  of  a  foreclosure,  held, 
where  there  was  an  intervenine  mortme, 
not  to  operate  a  merger.  (Bro(MCfl  v.  iLioe, 
56  Gal.  428.) 

Cited  84  Gal.  299;  85  Gal.  289. 

425.  Equity  will  keep  separate  legal  title 
and  mortgagee's  interest,  although  held  by 
the  same  person,  whenever  necessary  for  the 
full  protection  of  such  person's  just  rights. 
(Carpentier  v.  Brenham,  40  Gal.  ^1.) 
Cited  59  Gal.  502 ;  84  Gal.  299. 

Purchase  of  equity  of  redemption  by  mort- 
gagee.   See  post,  Xx,  9. 

Assignment  by  mortgagor  to  assignee  of 
mortgsgee.    See  post,  4)6,  et  seq. 

Offsetting  debt  on  purchase  by  mortgagee. 
See  Estates  of  Deceased  Persons,  437. 

XU.  Lease  bjMortirmgor;  Rlirlits  of  Lessse. 

426.  Mortgagor  cannot  make  lease  which 
will  bind  his  mortgagee  where  the  lessee,  at 
the  time,  has  actual  or  constructive  notice  of 
the  mortgage.  (McDermott  v.  Burke,  16  CaL 
580.) 

427.  The  interest  of  the  lessee,  in  such  case, 
depends  for  its  duration,  except  as  limited  by 
the  terms  of  the  lease,  upon  the  enforcement 
of  the  mortgage.  So  long  as  the  mortgage  re- 
mains unenforced,  the  lease  is  valid  against 
the  mortgagor,  and,  in  this  state,  against  the 
mortgagee;  but  with  its  enforcement,  the 
leasehold  interest  is  determined,  even  thoa^h 
the  lessee  be  not  made  a  party  to  the  fore- 
closure suit.  (McDermott  v.  Burke,  16  CaL 
580.) 

Rights  of  purchaser  against  tenant.  See 
post,  XIX,  18,  j. 

XIII.  Assignment  by  Mortgagee. 

428.  Whether  the  term  '"conveyance,"  afl 
used  in  the  act  of  1850  concerning  conveyances, 
includes  an  assignment  of  a  mortgage,  query? 
(McCabe  v.  Grey,  20  Gal.  509.) 

429.  Mortgage  unsatis6ed  upon  the  record 
is  a  subject  of  sale  to  all  innocent  parties. 
^Peters  v.  Jamestown  Bridge  Co.,  5  Gal.  334.) 

430.  A  mortgage,  unaccompanied  by  any 
negotiable  evidence  of  indebtedness,  was  ex- 
ecuted by  the  defendant  to  S.,  and  by  him 
assigned  for  value  to  plaintiff;  the  mortgage 
recited  an  indebtedness,  but  in  fact  there  was 
none.  Held,  that  an  action  could  not  be  eos- 
tained  by  the  plaintiff  upon  the  mortgage^ 
vBrown  v.  Witts,  57  Gal.  304.) 

431.  The  debt  and  mortgage  are  insepsf- 
rable.   The  latter  must  follow  the  former.  As 
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difltinct  from  the  debt,  the  mortgage  has  no 
determinate  value,  and  is  not  a  subject  of 
tranbler.    (Nagle  y.  Macy,  9  Cal.  426.) 
Cited  24  Cal.  AMS ;  88  Cal.  327. 

432.  Independent  of  the  debt  it  is  given  to 
secure,  a  mortga^  has  no  assignable  quality ; 
and  one  who  receives  an  assignment  of  a  mort- 
gage, without  an  assignment  of  the  debt  for 
which  it  was  iriven,  takes  nothing  by  the  as- 
signment. (Polhemus  v.  Trainer,  30  Cal.  685 ; 
Peters  v.  Jamestown  Bridge  Co.,  5  Cal.  334, 
cited  9  Cal.  429,  24  Cal.  498,  88  Cal.  327 ;  Hyde 
▼•  Mangan,  88  Cal.  319.) 

483.  A  lien  held  under  a  mortgage  will  pass 
by  a  simple  assignment  of  the  aebt,  but  will 
not  pass  by  a  conveyance  of  the  land  alone. 
(Mack  V.  Wetzlar,  39  Cal.  247.) 

434.  A  deed  from  a  mortgagee  to  a  third 
party  for  the  conveyance  of  mortgaged  nrem- 
ises  does  not  operate  as  an  assignment  of  the 
mortgage.  (Peters  v.  Jamestown  Bridge  (3o., 
6  Cal.  334.) 

Cited  8  Cal.  267;  9  Cal.  410. 

435.  Mortgage  is  a  mere  incident  to  the  debt 
which  it  secures,  and  follows  the  transfer  of  the 
note  with  the  full  effect  of  a  regular  assign- 
ment. (Ord  V.  McKee,  5  Cal.  515,  cited  6  Cal. 
483, 9  Cal.  410,  24  Cal.  498, 85  Cal.  307 ;  Storch 
▼.  McCain,  85  Cal.  305.) 

436.  A  mortgage  is  a  mere  incident  of  the 
debt  it  was  intended  to  secure,  and  passes  by 
an  assignment  of  the  debt,  is  discharged  by  a 
payment  of  the  debt,  and  is  barred  by  the 
statute  of  limitations  when  the  debt  is  barred. 
(Willis  V.  Farley,  24  Cal.  490.) 

437.  Where  C.  executes  a  bond  and  mort- 
0ige  to  D.  and  P.,  an  assignment  from  P.  to 
X>.  is  sufficiently  shown  where,  on  a  settlement 
between  D.  and  P.,  it  was  agreed  verbally  that 
D.  was  the  owner  of  the  mortgage  debt.  Held, 
that  this  is  a  sufficient  transfer,  P.  not  object- 
ing, being  party  to  the  suit,  and  D.  having,  in 
fact,  advanced  the  money  loaned.  The  decree 
will  protect  all  parties.  (Perre  v.  Castro,  14 
Cal.  519.) 

438.  The  purchaser  of  a  mortgage  is  subro- 
gated to  the  rights  of  the  mortgagee.  (John- 
son v.  Dopkins,  3  Cal.  391.) 

439.  A  covenant  in  a  mortgage,  that,  in  case 
of  default  in  the  payment  of  either  principal 
or  interest,  then  the  whole  sum  of  principal 
and  interest  shall  become  due  at  the  option  of 
the  mortgagee,  inures  to  the  benefit  of  the 
assignee  of  the  mortgagee.  (Redman  v.  Pur- 
rington,  65  Cal.  271.) 

440.  A  written  assignment  by  a  mortgagee 
by  a  sejMirate  instrument  duly  acknowledged 
and  recorded,  purporting  to  sell,  assign,  and 
transfer  the  mortgage,  t^ether  with  the  note 
described  therein,  and  authorizing  the  as- 
signee, with  whom  the  mortgage  had  been 
previously  deposited  as  security,  to  collect  and 
enforce  it  by  action,  vests  title  to  the  note  and 
mortgage  in  the  assignee  from  the  date  of  the 
assignment,  if  not  from  the  date  of  the  deposit 
of  the  mortgage,  subject  only  to  the  lien  of  a 
third  person,  to  whom  the  note  had  been  pre- 
viously hypothecated,  and  complete  as  agamst 
all  other  persons ;  and  the  assignee,  upon  sat- 
isfying the  pledge  of  the  note,  may  foreclose 
the  mortgage.    (Miller  v.  Hicken,  92  CaL  229.) 


441.  C.  executes  a  bond  and  mortgage  to  D. 
and  P.  for  money  loaned,  payable  in  three 
years,  with  interest.  On  the  same  day  C. 
executes  a  lease  of  the  mortgaged  premises  to 
D.  and  P.,  partners,  for  three  years,  the  lease 
referring  to  the  bond  and  mortgage,  and  pro- 
viding that  D.  and  P.  shall  take  immediate 
possession,  which  C.  covenants  shall  be  quiet 
and  peaceable.  D.  and  P.  stipulate  that,  if 
they  nave  such  possession,  the  interest  on  the 
bond  and  mortgage  shall  not  be  collected.  D. 
becomes  sole  owner  of  the  bond  and  mortgage, 
and  assigns  them,  under  seal,  to  plaintiff. 
Held,  that  in  a  foreclosure  suit  plaintiff  is 
entitled  to  interest  on  the  bond  and  mortgage 
from  the  time  of  notice  to  defendants  of  the 
assignment,  if  not  from  the  assignment  itself, 
the  term  of  the  lease  having  expired  before 
such  notice,  the  whole  interest  of  C.  having 
passed  to  third  persons,  and  the  lease  not  re- 
corded—defendants being  C,  P.,  and  purchas- 
ers under  foreclosure  of  subsequent  mortgage 
— that  D.  and  P.  could  not,  by  continuing  to  oc- 
cupy the  premises  after  the  term,  so  renew 
the  lease  in  law  as  to  prevent  plaintiff  from 
enforcing  the  contract  according  to  its  terms. 
(Perre  v.  Castro,  14  Cal.  519.) 

442.  Where  an  assignment  of  a  note  and 
mortgage  has  been  made  to  plaintiffs  to  in- 
demnify them  as  sureties  on  a  bail  bond  for 
the  assignor,  and  where  suit  is  then  pending 
on  such  bond,  it  is  proper  for  them,  as  such 
assignees,  to  institute  suit  on  the  note  and 
mortgage,  and  a  decree  of  foreclosure  in  such 
case,  with  directions  to  pay  the  money  into 
court,  to  await  the  further  decree  of  tlie  court, 
is  proper,  or  at  least  there  is  no  error  in  such 
a  decree  to  the  prejudice  of  the  defendants. 
(Hunter  v.  Levan,  11  Cal.  11.) 

443.  The  Uncle  Sam  Mining  Company  exe- 
cute a  mortgage  upon  their  mining  claims  to 
R.,  a  director  of  the  company.    The  mort- 
gage was  in  fact  in  trust  to  secure  F.  et  al., 
who  had,  as  sureties  of  R.,  signed  with  him 
a  joint  and  several  note  to   D.  for  money 
loaned  by  him  to  R.    The  money  was  for  the 
company.    R.  assigns  this  mortgage  to  F.  to 
secure  him  against  his  liability  on  the  note, 
delivering  the  mortgage  at  the  same  time  to 
F.,  who  retained  it  a  few  minutc^s  and  re- 
turned it  to  R.  to  receive  the  interest  from 
the  company,  as  agent  for  him,  F.    The  note 
is  unpaid;    R.  owes  the  company  nothing. 
Held,  that  after  the  assignment  R.  had  no  in- 
terest in  the  mortgage  which  a  judgment  cred- 
itor could  reacli;  that  the  aelivery  of  the 
mortgage  to  R.  for  the  purpose  of  collecting 
interest,  there  being  no  circumstance  of  fraud 
or  suspicion,  did  not  impair  the  rights  of  the 
assignee;  that  the  liability  of  F.  et  als.,  as 
sureties,  was  a  sufficient  consideration  for  the 
assignment,  and  that  such  assignment  is  not 
a  mortgage  of  a  mortgage.     (Hall  v.  Redding, 
13  Cal.  214.) 

444.  The  purchaser  of  a  mortgage  cannot  be 
charged  with  constructive  notice  of  any  thing 
subsequent  to  tlie  mortgage,  except  its  as- 
signment or  satisfaction  duly  entered  of  rec- 
ord. (Peters  v.  Jamestown  Hridge  Co.,  5  Cal. 
334.) 

446.  A  subsequent  assignee  of  a  morts»ge 
security  is  deemed  to  have  Aotice  oi  the  cnar- 
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luster  of  the  original  amignment.    (Hyde  ▼• 
Mangan,  88  Gal.  319.) 

446.  Under  our  system  a  mortage  is  a  mere 
incident  to  the  debt  secured  by  it,  and  as  the 
debt  secured  by  it,  and  as  the  consideration 
for  indorsing  a  note  can  be  gone  into  at  any 
time,  there  can  be  no  reason  for  adopting  a 
more  stringent  rule  as  u>  the  assignment  of 
the  mortgage  securing  it.  (Bennett  v.  Solo- 
mon, 6  Cal.  134.) 

447.  Gne  obtaining  possession  of  notes  and 
mortgage  from  the  mortgagee,  on  the  false 
representation  that  he  wishes  to  buy  them  for 
a  certain  sum,  and  afterwards,  by  claiming  to 
be  the  owner,  compels  the  mortgagor,  an  illit- 
erate person,  to  deed  the  property  to  him  for 
a  very  inadequate  consideration,  cannot  in  an 
action  by  the  mortgagee  to  charge  him  as 
trustee,  etc.,  set  uptne  inyalidity  of  the  mort- 
gage.   (Be  Leon  v.  Higuera,  15  Oal.  483.) 

448.  The  notes  and  mortgages  in  such  case 
were  properly  admitted  in  evidence  against 
the  objections  of  defendant,  as  showing  the 
history  of  the  transaction  and  his  connection 
with  the  property.  (De  Leon  v.  Higuera,  16 
Cal.  483.) 

449.  Suit  on  note  and  mortgage  executed  by 
defendants  to  Sloss  &  Go.,  and  assigned  to 
plaintiff  after  maturity.  Defendant  McD. 
avers  in  his  answer  that  the  consideration  for 
the  note  and  mortgage  was  received  by  his 
codefendants,  and  that  he  executed  the  same 
for  their  accommodation ;  that  the  assignment 
to  plaintiff  was  a  fraud  on  him,  McL).,  and 
that  the  consideration  of  the  assignment  was 
paid  in  whole  or  in  part  with  money  ad- 
vanced by  his  codefendants  for  that  purpose ; 
that  he  also  deposited  with  Sloss  &  Co.,  as 
additional  security,  certain  notes  or  "scrip" 
issued  by  the  "Camp  Far  West  Water  and 
Mining  Co.,"  and  that,  prior  to  the  assign- 
ment to  plaintiff,  Sloss  &  Co.  converted  these 
notes  to  their  use,  and  refuse  to  account  for 
them.  Held,  that,  if  the  averment  as  to  the 
consideration  for  the  assignment  be  true,  the 
amount  advanced  by  McD's  codefendants 
should  be  credited  on  the  note  and  mortgage, 
and  the  recovery  be  limited  lo  the  sum  ac- 
tually paid  by  plaintiff ;  that,  if  the  codefend- 
ants paid  the  whole,  the  debt  was  discharged 
and  plaintiff  cannot  recover.  (Higgins  v. 
McDonald,  17  Gal.  289.) 

450.  The  equities  of  the  parties  might  be 
different  in  such  case  if,  as  between  the  de- 
fendants, McD.  were  liable  for  any  portion  of 
the  indebtedness.  (Higgins  v.  McDonald, 
17  Gal.  289.) 

451.  As  to  the  notes  or  "scrip"  held  by 
Sloss  &  Co.,  as  additional  security  in  such  case, 
the  rights  of  McD.  are  the  same  as  thev  would 
be  in  an  action  prosecuted  by  Sloss  &  Co.,  and 
that  plaintiff,  being  chargeable  with  notice  of 
the  equities  between  McD.  and  Sloss  &  Co., 
must  credit  his  note  and  mortgage  with  the 
value  of  this  "scrip."  (Higgins  v.  McDonald, 
17  Cal.  289.) 

462.  Where  several  notes  are  secured  by 
mortgage,  and  the  holder  sells  and  assigns  the 
one  last  payable,  expressl}^  agreeing  that  the 
assignment  should  carry  with  it  a  pro  rata  in- 
terest in  the  mortgage,  such  agreement  is 
binding  upon  a  subsequent  purchaser  of  the 


>  other  notes,  with  an  aarignment  of  the  whols 
'  mortgage,  who  had  knowledge  of  the  sale  and 
assignment  previously  made,  but  not  <A  tiie 
agreement  respecting  the  interest  in  the 
mortgage.  (Redman  v.  Purrington,  65  Oin 
271.) 

463.  A  mortgage  being  merely  the  incident 
to  the  note  secureid  by  it,  it  follows  that  where 
two  notes  are  secured  by  a  single  mortoffit 
the  indorsement  and  delivery  of  one  of  tiie 
notes  carries  with  it  a  nro  rata  portion  of  the 
security.  (Phelan  ▼.  Glney,  6  OaL  478.) 
Cited  9  Gal.  410 ;  23  Gal.  30. 

454.  Where  two  notes  are  secured  by  a  aih 
gle  mortgage,  a  purchaser  of  the  second  note, 
taking  therewith  an  assignment  of  the  mortr 
gage,  takes  with  notice  of  the  ecj^uity  of  the 
holder  of  the  first  note,  as  he  was  informed  of 
its  existence  by  the  mortgage  itselL  (Phelaji 
v.  Olney,  6  Cai.  478.) 

465.  Where  two  notes  are  secured  by  a  sin- 
gle mortgage,  and  the  holder  of  the  second 
note  and  assignee  of  the  mortgage  entered  t 
discharge  of  the  mortgage,  and  took  a  new  se- 
curity, the  discharge  was  valid  as  to  him,  and 
divested  his  lien  under  the  mortgage,  thoogh 
void  as  to  the  holder  of  the  first  note.  (Phi^ 
Ian  V.  Olney,  6  Gal.  478.) 

Oited  6  Col.  4d9. 

466.  Conceding  that  the  holder  of  a  note 
and  mortgage  assigned  as  collateral  security 
cannot  accept  a  conveyance  of  the  mortgaged 
property  in  satisfaction  of  the  note,  and  re- 
lease the  mortgage  without  the  debtor's  con- 
sent, and  that  the  debtor  mav  hold  thecredihx' 
as  trustee  of  such  land  for  his  benefit  as  col- 
lateral securitv,  yet  he  is  not  bound  to  do  so; 
and,  as  he  might  have  authorized  such  convey- 
ance and  release,  he  may  also  ratify  the  act, 
and  hold  the  creditor  liable  at  least  for  the 
value  of  the  property  received,  if  not  for  the 
full  amount  of  the  note  secured.  (EeUyy. 
Matlock,  85  Gal.  122.) 

457.  The  holder  of  a  mortgage  as  collateral 
securitv  cannot  sell  it,  but  he  may  collect  it 
when  aue,  and  to  that  end  foreclose  the  lien, 
and  himself  become  the  purchaser ;  and,  if  no 
fraud  is  shown,  he  does  not  hold  the  title  as 
trustee  for  his  debtor,  but  takes  the  absolute 
title  to  the  property,  and  must  account  to  the 
debtor  only  for  the  proceeds.  (Kelly  v.  Mat- 
lock, 85  Cal.  122.) 

468.  When  the  holder  of  a  note  and  mort- 
gage as  collateral  security  takes  a  conveyance 
of  the  mortgaged  property  without  a  judicial 
sale,  and  without  consent  of  the  debtor,  the 
debtor  may  elect  either  to  hold  him  as  a  tnis- 
tee,  or  to  treat  him  as  having  wrongfully  con- 
verted the  same,  and  hold  him  for  the  value  of 
the  property,  have  his  debt  satisfied,  and  re- 
cover the  balance.  (Kelly  v.  Matlock,  85  Oal. 
122.) 

459.  The  question  of  want  of  consideration 
of  a  mortgage  assigned  to  a  creditor  as  collat- 
eral security  is  one  to  be  determined  between 
the  creditor  and  the  mortgagor,  and  is  one  la 
which  the  debtor  is  not  interested,  and  the 
creditor  cannot  object  on  that  ground  to  ac- 
counting to  the  debtor  for  the  value  of  the 
property  mortgaged,  when  he  took  the  mort- 
gage in  consideration  of  the  pledgor's  debt  to 
him,  and  realized  the  value  of  tiie  proper^ 
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by  a  convejrance  thereof  from  the  mortgagor, 
(Kelly  V.  Matlock,  85  Cal.  122.)    . 

460.  The  qaestion  whether  the  note  secured 
by  a  mortgaj^  assigned  as  collateral  security 
18  non-negotiable,  because  providinff  for  the 
payment  of  an-  attorney's  fee  is  wholly  imma- 
tenal  where  the  creditor  has  realized  upon  it, 
as  he  cannot  in  justice  be  allowed  to  withhold 
what  he  has  received  upon  the  note  by  plead- 
ing its  non-negotiability,  (Kelly  v,  Matlock, 
85  Cal.  122.) 

461.  Where  a  mortgage  has  been  foreclosed 
against  a  mortgagee,  who  had  also  assigned 
another  mortgage  in  his  favor  to  his  mort- 
gi^or  as  collateral  security  for  the  same  debt, 
and  an  action  has  been  brought  upon  the  de- 
ficiency judgment,  the  debtor  who  gave  the 
collateral  security  may  counterclaim  the  value 
of  land  received  by  his  mortgagor  in  satisfac- 
tion of  the  collateral  mortgage  from  the  maker 
thereof,  and  may  recover  the  balance  after 
satisfying  the  deficiency  judgment,  thoush 
the  collateral  mortgage  was  ^ven  to  him  dv 
his  brother  without  consideration,  and  thoush 
the  note  thereby  secured  was  not  negotiable. 
(Kelly  v.  Matlock,  85  Cal.  122.) 

462.  The  pledgee  of  a  mortgage  held  by  him 
MB  security  for  a  debt  of  the  mortgagee,  the 
mortgagor  having  notice  of  the  transaction, 
cannot  affect  the  rights  of  the  mortgagee  by 
accepting  a  conveyance  of  the  mor^a^ed 
I>remises  from  the  mortgagor,  and  releasing 
the  mortgage.  The  consent  of  tbe  mortgagee  is 
necessary  to  bind  him,  and,  if  no  such  consent 
is  given,  he  may  bring  an  action  to  set  aside 
the  conveyance  and  release,  and  to  foreclose 
the  mortgage.  (Chester  v.  Hill,  66  Cal,  480.) 
Cited  85  Cal.  128. 

463.  R.  assigned  to  S.  a  note  and  mortgage 
given  him  by  H.,  and  the  two  entered  into  a 
contract  in  writing,  in  which  it  was  stated 
that  S.  had  advanced  to  R.  eleven  thousand 
and  fourteen  dollars  and  thirtv-two  cents,  in 
payment  of  which  R.  had  sold  him  the  note 
and  mortga^,  and  that  S.  was  willing  that  R. 
should  receive  the  benefit  of  any  surplus  the 
note  migbt  yield  over  and  above  the  amount 
sufficient  to  reimburse  S.,  and  tbat  8.  should 
be  protected  against  anj  attachments  or  gar- 
nishments served  on  him,  and  that  8.  might 
sell  the  note  and  mortgage  at  any  time  upon 
giving  R.  thirty  davs^  notice,  and  that  R. 
might  purchase  back  the  note  and  mortgage 
by  paying  S.  the  money  advanced  and  interest 
at  one  and  one-(quarter  per  cent  per  month. 
8.  sold  after  giving  thirty  days'  notice.  Held, 
that  the  transfer  to  S.  was  by  way  of  security, 
and  that  the  sale  was  not  absolute,  and  that 
8.  must  account  to  R,  for  the  surplus  in  his 
hands.    (Rohrle  v.  Stidger,  60  Cal.  207.) 

Assignment,  whero  several  notes  secured 
by  mOTtgage,    See  ante,  VII,  2. 

Assignee  of  junior  mortgagee,  right  to  re- 
deem.   See  ante,  S12. 

Pledgee  of  mortgage,  right  of  to  purchase. 
See  post,  XIX,  18,  f. 

Agreement  by  assignee  purchasing.  See 
post,  XIX,  18,  i. 

Mortgage,  how  pledged.    See  Pledges,  1. 

Ril^hts  of  assignees  of  invalid  mortgage  by 
married  woman.    See  Husband  and  Wife. 

in,  8. 
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Yendeeof  mortgagee,  right  to  abandon.  See 
Abandonment,  20, 

XIT*  Maturity  of. 

464.  Pending  a  suit  by  two  joint  owners  of 
land  to  recover  possession,  one  conveys  his 
half  to  the  other,  taking  back  a  mortgage  for 
the  purchase  money,  conditioned  to  D^me 
due  when  the  mortgagor  recovers  possession 
hyr  the  suit  or  compromise,  or  when  he  parts 
with  his  title.  Held,  that  the  mortgage  does 
not  become  due  by  a  sale  of  half  the  land  to 
counsel  employed  to  recover  the  possession, 
together  with  sales  of  most  of  the  other  half 
to  various  parties.  (Steinbach  y.  Leese,  18 
Cal.  363.) 

Cited  86  Cal,  614, 

465.  Such  sales  do  not  render  a  compliance 
with  the  conditions  of  the  mortoage  impossible, 
A  recovery  of  the  property  by  the  vendees 
would  meet  the  terms  of  the  contract  and 
make  the  money  due.  (Steinbach  ▼,  Leese, 
18  Cal.  363.) 

466.  If  the  property  in  the  hands  of  the 
mortgagor  could  be  charged  with  the  payment 
of  the  sum  sued  for,  only  upon  the  happening 
of  an  event  in  future^  there  is  no  reason  why 
it  should  be  sooner  liable  in  the  hands  of  the 
vendee,    (Steinbach  v.  Leese,  18  Cal.  863.) 

467.  In  an  action  to  foreclose  a  mortgage 
given  to  secure  the  jwyment  of  promissory 
notes,  payable  to  the  mortga^^ee  when  he 
should  perfect  the  title  to  certain  land  to  the 
satisfaction  of  certain  attorneys  named,  where 
it  appears  that  the  attorneys  named  rejected 
the  title,  and  there  is  no  allegation  that  their 
action  was  controlled  by  fraud,  collusion,  or 
undue  influence,  the  mortgagee  cannot  re- 
cover, although  the  court  may  find  the  title 
to  be  in  fact  good,  (Church  v,  Shanklin,  05 
Cal,  626.) 

468.  Where  second  mortgMe  was  given  as 
credit  on  larger  mortgage  whi(3i  was  foreclosed 
the  cause  of  action  upon  the  second  mortgage 
accrues  at  the  date  of  the  rendition  of  the 
judgment  upon  the  mortgage  upon  which 
the  credit  was  given.  (De  Cells  v.  Porter,  65 
Cal.  3,  9.) 

Stipulation  as  to  payment  in  case  of  de- 
fault, rights  of  assignee.    See  ante,  439. 

Default  in  payment  of  interest,  foreclosure. 
See  post,  XIX,  3. 

Maturity,  where  debt  payable  in  install- 
ments.   See  post,  XIX,  4, 

XT.  Paymeiit;  Release;  Tender. 

469.  Payment  of  debt  discharges  the  mort- 
gage.   (Willis  V.  Farley,  24  Cal.  490.) 

470.  The  mortgage  being  a  mere  security 
for  a  debt,  it  must  follow  that  the  payment  of 
the  debt,  whether  before  or  after  default,  will 
operate  as  an  extinguishment  of  the  mort- 
gage. (McMillan  v.  Richards,  9  Cal,  365,) 
Cited  21  Cal.  623;  24  Cal.  498. 

471.  Cases  cited  as  to  whether  and  when 
payment  of  money  due  on  a  mortgage  operates 
as  a  discharse  or  as  an  assignment  of  the 
mortgage.    (Guy  v.  Du  Uprey,  16  Cal.  195.) 

472.  If  A  mortgages  his  mining  claim  to  B 
to  secure  a  debt  which  he  owes  to  C,  and 
which  is  already  due,  and  a  clause  is  inserted 
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in  the  mortgage  that  B  is  to  pay  the  debt  a8 
fast  aa  it  comes  out  of  the  claim,  after  deduct* 
ing  three  dollars  a  daj  for  eadi  day's  work, 
for  living,  and  there  is  no  stipulation  to  ex- 
tend the  credit  on  A 's  debt  to  C,  the  clause 
does  not  amount  to  an  agreement  that  the 
debt  should  be  paid  only  out  of  the  proceeds 
as  they  come  out  of  the  claim,  after  deducting 
three  dollars  per  day,  and  the  mortgage  may 
be  foreclosed  by  O  at  any  time.  (6harpe  v. 
Amott,  51  Gal.  188.) 

Payment  by  new  mortgage  and  rights  of 
mortgagee.    See  poet,  X vllL 

Power  to  satisfy  mortgage,  what  includes. 
See  Agency,  III,  3,  b. 

Discharge  of  claims  secured  by  mortgage. 
See  Bankruptc]^  and  Insolvency,  X,  6,  e. 

Straneer  paying  and  discharging  mortgage 
cannot  have  discharge  set  aside.  See  Equity, 
46. 

Mortgage  given  to  secure  debt  is  satisfied  by 
levv.    See  Executions,  389. 

Presumption  of  payment  of  mortgage.  See 
Presumptions.  27. 

Release  ana  acceptance  of  new  mortgage. 
See  post,  XVIU. 

473.  Where  a  mortgaj^  of  separate  parcels 
of  town  property  provides  for  the  release  of 
town  lots  fronting  on  certain  streets  from  the 
lien  of  the  mortgage,  upon  the  payment  of  a 
specified  sum  for  each  lot  released,  according 
to  its  location,  and  it  appears  that  the  land 
was  divided  into  blocks,  most,  but  not  all,  of 
which  were  subdivided  into  lots,  unsubdi- 
vided  blocks  are  not  to  be  considered  as  ''lots" 
within  the  meaning  of  the  mortgage,  and  are 
not  subject  to  release  for  the  same  considera- 
tion as  *'  lots"  in  ad  joining  blocks.  (Ontario 
Land  and  Improvement  Co.  v.  Bedford,  90 
Gal.  181.) 

474.  An  oral  agreement  between  tenants  in 
common  of  lands  subject  to  a  mortgage  that 
the  interest  of  one  of  the  cotenants  should  be 
relieved  of  the  mortgage,  and  the  interest  of 
the  other  charged  with  the  whole  debt,  is  of 
no  effect.  Such  release  to  be  valid  must  be 
in  writing.    (Porter  v.  Muller,  65  Gal.  512.) 

475.  If  it  was  agreed  orally  between  a  mort- 
gagor and  mortgagee,  by  deed  absolute  in 
form,  accompanied  by  a  written  defeasance, 
that  any  insurance  money  received  by  the 
mortgagee  should  be  credited  upon  the 
amount  due,  such  money  when  received  oper- 
ates as  a  payment  upon  the  mortgage  debt 
pro  tanto.  (Baker  v.  Fireman's  Fund  Ins. 
Co.,  79  Gal.  34.) 

476.  There  is  no  payment  of  the  mortgage 
debt  pro  tanto,  or  extinguishment  of  the  in- 
terest of  the  mortgagee  in  the  mortgaged 
premises,  by  the  mere  crediting  on  the  mort- 
gage debt  of  a  bid  made  by  the  mortgagee  at 
the  foreclosure  sale.  (National  Bank  of  D. 
O.  Mills  &  Go.  V.  Union  Ins.  Go.,  88  Gal.  497.) 

477.  The  entering  of  a  discharge  of  a  mort- 
gage by  the  mortgagee  does  not,  of  itself, 
discharge  the  debt,  but  only  the  security. 
(Sherwood  v.  Dunbar,  6  Cal.  68.) 

Cited  10  Cal.  402'. 

478.  Where  amount  due  on  two  mortgages 
is  x>aid  by  third  person  at  the  request  of  the 
mortgagor,  and  there  is  no  understanding  that 


they  shall  be  considered  satisfied,  a  ooori  of 
equity  will,  for  purposes  of  justice,  keep  the 
mortgages  alive,  and  much  more  so  it  the 
the  party  paying  takes  an  assignment  of 
the  mortgages.  (Tolman  y.  Smith,  85  GiL 
280.) 

479.  If  mortgage  is  given  to  secure  fiTS 
notes  payable  at  different  times,  and  the  mortr 
gage  provides  that,  on  nonpayment  of  one,  all 
the  notes  may  be  regarded  as  due,  an  entry  of 
satisfaction  of  the  mortgage,  after  the  pay- 
ment of  the  first  note,  does  not  defeat  the 
right  to  regard  all  the  notes  as  unpaid  on  a 
subsequent  default  in  the  pavment  of  one  of 
the  remaining  notes.  (Beai  v.  Stevens,  72 
Gal.  451,  454.) 

Cited  92  Gal.  676. 

480.  Where  a  mortgage  was  released  in 
consideration  of  an  absolute  conveyance  of 
the  mortgaged  property  by  an  attorney  in 
fact,  whose  powers  of  attorney  did  not  author- 
ise such  release,  it  mav  nevertheless  be  shown, 
in  an  action  to  foreclose  the  mortgage,  that 
the  note  was  indorsed  to  the  agent  by  the 
mortgagee  in  bUmk,  together  with  the  mortp 
gage,  with  power  to  collect,  and  that  the 
mortgagee  told  the  mortgagor  that  the  money 
belon^^  to  such  agent,  and  that  any  thing  he 
did  with  the  mortgagor  the  mortgi^ee  woold 
stand  by ;  and  such  evidence  would  justify  a 
finding  that  the  agent  had  authority  to  re- 
lease the  mortgage,  though  other  evidence 
may  conflict  therewith.  (Storch  y.  McOain, 
85  Gal.  804.) 

Release  by  mortgagee  of  part  of  premiaes 
as  fraud.    See  Registration,  53. 

Agreement  for  release  of  lots  from  mortgai!:e. 
See  Contracts,  148. 

481.  Where  the  owner  of  a  mortgage  agreed 
to  assign  it  to  a  third  person,  and  at  his  re- 
quest entered  a  satisfaction  of  record,  both 
supposing  that  would  carry  out  their  inten- 
tions, held,  upon  a  proper  complaint  by  the 
intended  assignee  against  the  mortgagor,  set- 
ting up  the  facts,  uiat  equity  would  relieve 
against  the  mistake  and  decree  a  foreclosore 
of  the  mortgage.  (Russell  v.  Mixer,  42  CaL 
475.) 

482.  A  purchaser  from  a  mortgagor  who 
has  paid  a  large  part  of  the  purchase  money, 
and  given  his  note  and  mortgage  for  the  bal- 
ance to  the  mortgagor,  is  protected  as  a  bona 
fide  purchaser  for  value  from  a  mistake  in  the 
release  of  a  prior  mortgage  upon  the  prem- 
ises of  which  he  had  no  notice,  and  an  as- 
signee for  value  of  the  subsequent  mortga^ 
who  takes  without  notice  of  the  mistake  is 
likewise  protected  against  it.  (Miller  v. 
Hicken,  92  Gal.  229.) 

483.  Facts  entitling  mortgagee  to  set  aside 
conveyance  and  release,  and  to  foreclose  the 
mortgage,  constitute  but  one  cause  of  action. 
(Chester  v.  Hill,  66  Gal.  480.) 

484.  Where  one  purporting  to  be  a  guardian 
executes  a  mortgage  in  her  lavor  for  moneys 
in  his  hands  due  her  under  a  will,  and  aft«^ 
wards  enters  satisfaction  of  the  mortgage  m 
the  record,  a  subsequent  mortgagee  from  mm 
is  chargeable  with  notice  that  the  mortgage 
has  not  been  satisfied.  ( Aldrich  v.  WilliB»  o5 
Cal.  81,  85.) 
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485.  A  written  inBtrument  duly  executed, 
acknowledged,  and  recorded,  which  acknowl- 
edges that  a  mortgage  therein  described  is 
fully  paid,  satisfied,  and  discharged,  and 
which  gives  the  date  of  the  mortgage,  the 
name  of  the  i)arties  to  it,  and  the  date,  place, 
book,  and  page  of  its  record,  operates  as  a  fall 
discharge  of  the  mortgage  referred  to,  and  a 
release  of  its  lien  upon  all  the  land  embraced 
in  it,  although  the  instrument  contains  a  de- 
Bcription  of  the  mortgaged  premises,  which 
omits  a  i>ortion  of  the  land  aescribed  in  the 
mortgage.    (Miller  v.  Hicken,  92  Gal.  229.) 

486.  Demand  for  acknowledgment  of  satis- 
faction of  mortgage  must  be  made  before  a 
party  is  liable  for  a  forfeit  under  the  pro- 
visions of  section  2951  of  the  Civil  Code. 
(Richmond  v.  Lattin,  64  Cal.  273.) 

487.  Plaintiff  made  an  agreement  with  J. 
and  G.  P.  Detroy  for  the  sale  to  them  of  a 
band  of  cattle.  As  security  for  the  payment  of 
six  notes  given  for  the  payment  of  the  pur- 
chase price  said  J.  ana  G.  P.  Detroy  exe- 
cuted to  plaintiff  a  mortgage  of  certain  real 
estate.  After  payment  of  the  first  and  second 
notes  plaintiff  executed  an  instrument  in 
writing,  reciting  the  execution  of  the  mort- 
gage, and  declaring  that  whereas  it  was  the 
true  intention  of  the  parties  that  the  said 
mortgage  was  executed  tor  the  security  of  only 
eix  thousand  dollars  of  the  amount  due,  the 
said  mortgagee  leaving  received  other  security 
from  the  said  mortgagors  for  the  balance  of 
said  seventeen  thousand  dollars,  now,  there- 
fore, the  party  of  the  first  part  hereby  de- 
clares that  he  has  a  lien  under  and  by  virtue 
of  said  mortgage  on  the  land  therein  described 
to  the  extent  and  for  the  amount  of  six  thou- 
sand dollars  and  no  further,  and  for  no  greater 
amount,  and  that  the  party  of  the  first  part 
does  hereby  release  the  said  land  from  the 
lien  of  said  mortgage  for  all  over  and  above 
the  amount  of  six  thousand  dollars.  After 
the  execution  of  this  instrument  the  third 
and  fourth  notes  were  paid  and  all  of  the  per- 
sonal property  delivered.  This  action  was 
brousht  on  the  fifth  and  sixth  notes  and  for 
the  K>reclo6ure  of  the  mortgage.  Held,  the 
mortgage  and  the  agreement  on  release  of 
February  12,  1875,  considered  toother  show 
that  the  plaintiff  had  and  retained  a  lien 
upon  the  real  estate  by  the  mort^f^e  to  the 
extent  of  six  thousand  dollars  and  interest, 
and  until  all  the  notes  should  be  paid  in  full 
that  lien  remained.  (Ouddeback  y.  Detroy, 
61  Cal.  80.) 

488.  A  tender  of  the  amount  due  on  a  debt 
which  is  secured  by  mortgage,  made  after  the 
debt  falls  due,  does  not  release  the  lien  of  the 
mortgage.  (Himmelmann  v.  Fitzpatrick,  60 
Cal.  650.) 

489.  The  court  intimates  that,  under  section 
1504  of  the  Civil  Oxie,  a  tender  of  the  amount 
due  on  a  mortgage  will  stop  the  running  of 
interest,  but  does  not  decide  the  point.  (Him- 
melmann v.  Fitzpatrick,  50  Cal.  650.) 

490.  A  party  having  no  interest  in  the 
mortgaged  premises,  or  in  the  tender  made, 
has  no  right  to  make  a  tender  on  his  own  be- 
half of  the  amount  due  on  the  mortgage. 
(Mahler  v.  Newbaur,  32  Cal.  168.) 

Cited  37  Cal.  226. 


491.  When  a  tender  of  the  amount  due  on  a 
mortgap;e  is  made  by  a  stranger,  and  not  the 
party  m  interest,  the  creditor  must  be  in- 
formed on  whose  behalf  it  is  made,  and  if  not 
eo  informed  the  tender  is  invalid.  (Mahler  v. 
Newbaur,  32  Cal.  168.) 

492.  A  tender  of  the  money  due  on  a  bond 
and  mortgi^e,  after  law  day  of  the  mortgage 
and  a  refusal  to  accept  the  money,  do  not 
discharge  the  lien  of  the  mortgage.  (Perre  v. 
Castro,  14  Cal.  519.) 

Cited  26  Cal.  544 ;  37  Cal.  226 ;  50  Cal.  651. 

493.  The  question  whether  a  tender  by  a 
subsequent  mortgagee  of  the  amount  due  on 
a  prior  mortgage,  if  made  after  the  law  day  of 
the  mortgage,  or  after  judgment  foreclosing  the 
mortgage,  discharges  the  lien  of  the  mor^i^ 
or  judgment,  without  keeping  the  tender 
good,  discussed,  but  not  decided.  (Ketchum 
V.  Crippen,  37  Cal.  223.) 

Tender,  evidence  of  is  not  admissible  unless 
pleaded.    See  post,  654. 

Evidence  on  issue  as  to  satisfaction.  See 
post,  649. 

Taxes,  provision  for  sale  in  case  of  default 
in  payment  of.    See  ante,  207. 

Interest,  provisions  as  to  maturity,  default 
in  payment  of.    See  ante,  VII,  4. 

Satisfaction  of  prior  mortgage.  See  ante, 
293. 

Effect  of  jwyment  of  one  of  two  notes  se- 
cured.   See  ante,  VII,  2. 

Mortgage  given  to  secure  judgment  is  not 
revived  by  release  of  property.  See  Execu- 
tions, 124. 

XTI.  Benewal  or  Extenrion. 

494.  A  mortgagor,  after  the  maturity  of  his 
promissory  note  to  secure  which  the  mortgage 
was  ^ven,  executed  to  the  mortgagee  a  writ- 
ten instrument,  in  which,  after  reciting  the 
execution  of  the  note  and  mortgage,  and  the 
place  of  record  of  the  latter,  it  was  agreed 
that  the  time  for  the  payment  of  the  note 
should  be  extended  to  a  subsequent  date. 
The  agreement  further  provided  that  nothing 
therein  contained  should  affect  or  impair  any 
other  covenant  or  condition  in  the  note  or 
mortgage,  but  that  they  should  remain  in  as 
full  force  anc^nfect  as  if  the  agreement  had 
not  been  made.  Held,  that  the  agreement 
was  a  renewal  of  the  note  and  mortgage  with- 
in the  meaning  of  section  2922  of  the  Civil 
Code.  (German  Savings  and  Loan  Society  v. 
Hutchinson,  68  Cal.  52.) 

Cited  82  Cal.  100. 

495.  A  renewal  of  a  note,  secured  by  a  mort- 
gage upon  lands,  so  as  to  extend  the  time 
within  which  it  would  be  barred  by  the  stat- 
ute of  limitations,  carries  with  it  an  extension 
of  the  lien  of  the  mortgage  to  the  time  when 
the  note  will  expire  by  tne  terms  of  the  re- 
newal, if,  at  the  time  the  note  is  renewed,  the 
maker  of  the  note  and  mortgagor  is  still  the 
owner  of  the  lands  mortgaged.  (Lent  v.  Mor- 
rUl,  25  Cal.  492.) 

496.  If  the  maker  of  the  note  and  mortgagor 
sells  the  land  mortgaged  to  secure  the  same, 
and  while  divested  of  the  title  extends  the 
time  of  payment  of  the  note,  and  afterwards 
becomes  reinvested  with  the  title,  this  rein- 
vestment extends  the  lien  of  the  mortgage,  so 
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that  it  will  remain  valid  until  the  note,  as  ex- 
tended, is  harred  hy  the  statute  of  limitations. 
(Lent  Y.  Morrill,  25  Gal.  492.) 

497.  If  the  maker  of  a  note  secures  the  same 
by  a  mortgage  on  lands,  and,  while  still  the 
owner  of  the  mortgaged  property,  extends  the 
time  of  payment  of  the  note,  or  if  he  divests 
himself  of  the  title  to  the  lands,  and  then  ex- 
tends the  time  of  payment  of  the  note,  and 
afterwards  acquires  title,  the  purchaser  from 
the  mortgagor  of  the  lands  mortgaged  takes 
the  same  subject  to  the  lien  of  the  mortgage, 
until  the  note  is  barred  bjr  the  statute  of  lim- 
itations, although  at  the  time  of  his  purchase 
he  did  not  know  that  the  time  of  payment 
of  the  note  had  been  extended.  (Lent  v. 
Morrill,  25  Gal.  492.) 

Gited  43  Gal.  188;  57  Gal.  516;  74  Gal.  617. 

498.  Where  a  note  secured  by  mortgage  on 
lands  is  extended  by  the  maker,  and  the  lien 
of  the  mortgage  thereby  extended,  and  the 
maker  and  mortgagor  afterwards  sells  the 
lands,  with  general  covenant  of  warranty,  to 
one  ignorant  of  the  extension,  the  covenant 
in  the  deed  will  not  defeat  the  extension  of 
the  lien  of  the  mortgage.  (Lent  v.  Morrill, 
25  Gal.  492.) 

Gited  36  Gal.  20. 

Prior  mortgagor  cannot  extend  time  of. 
See  ante,  294. 

Renewal  of  note,  effect  of  on  mortgage.  See 
Statute  of  Limitations,  XII,  6. 

X?n.  Barring  of   Debt    by  Statute    of 
Limitations;  New  Promise. 

499.  Mortgage  is  barred  bv  the  statute  of 
limitations  when  the  debt  is  barred.  (Willis 
V.  Farley,  24  Gal.  490.) 

600.  A  mortgagee  is  not  entitled  to  have  his 
mortgage  foreclosed  when  the  debt  to  secure 
which  it  was  given  is  barred  by  the  statute  of 
limitationfl.  (Booth  v.  Hoskins,  76  Gal.  271.) 
Gited  95  Gal.  201. 

501.  In  this  state  a  mortgage  does  not,  as  at 
common  law,  give  a  right  of  possession  to  the 
mortgagee,  and  hence,  from  tnis  fact  and  the 
difference  between  the  statute  of  limitations 
of  this  and  other  states,  the  decisions  of  courts 
in  other  states  to  the  effect  that  the  mortgagee 
has  a  remedy  on  his  mortgage  after  the  note 
is  barred,  have  no  application.  (Lord  v. 
Morris,  18  Gal.  482.) 

Cited  21  Cal.  623 ;  9o  Gal.  197. 

502.  A  mortgagor  executed  a  written  con- 
tract for  the  sale  of  the  mortgaged  premises 
to  R.,  wherein  R.,  as  part  of  the  considera- 
tion, assumed  the  mortgage.  Held,  that  the 
recital  or  promise  of  It.  contained  in  the 
agreement  did  not  conclusively  establish  a 
new  promise  on  the  part  of  the  mortgagor  to 
pay,  BO  as  to  relieve  the  bar  of  the  statute. 
(Biddel  V.  Brizzolara,  56  Gal.  b74.) 

Statute  of  limitations,  where  deed  absolute 
intended  as  mortgage  is  given.  See  ante,  128, 
129. 

Interest,  how  affected  by.    See  ante,  230. 

Effect  of  running  of  statute  against  mort- 
gagee in  possession.    See  ante,  326. 

Right  to  redeem,  statute  of  limitations  when 
begins  to  run  against.    See  ante,  XX,  2, 


Grantees  of  mortgagor,  ri^t  of  to  (ted. 
See  po«t,  679,  689. 

Limitation  of  actions  to  foreclose.  See 
Statute  of  Limitations,  VI,  4,  c 

Statute  of  limitations  pendii^  settlement  of 
estate.    See  Estates  of  Deceased  PersouB,  196. 

Possession  by  mortgagee,  effect  on  statote 
of  limitations.  See  Statute  of  Limitations, 
90,  et  seq. 

Limitation  of  action  on  note  bars  mortgtge. 
See  Statute  of  Limitations,  YI,  4,  c. 

Gne  seeking  to  quiet  title  against  barred 
mortgage  must  pay  debt.    See  Quieting  Title, 

Mort^a^ee  as  party  in  suit  to  quiet  title. 
See  Quieting  Title,  88,  et  seq. 

XTIII.  Change  of  Note;  Execvtton  of  Hew 
Mortgage  In  Place  of  OM; 
Rights  of  Mortgagee. 

603.  If  a  note  secured  by  mortgage  is  afttf- 
wards  so  far  changed  as  to  lose  its  identity, 
the  mortgage  cannot  be  enforced  as  against 
subsequent  encumbrancers.  (Poett  v.  Steams, 
31  Gal.  78.) 

604.  Where  a  mortgi^  is  a  mere  secarity 
for  the  purchase  money  of  the  property  the 
debt  is  not  lost  by  the  acceptance  of  a  new 
mortgage,  intended  to  supply  the  old  one  and 
secure  the  same  debt.  (Dillon  y.  Byrne,  5 
Gal.  466.) 

606.  Where  a  new  mortgage  is  executed  in 
lieu  of  an  old  mortgage,  for  the  same  debt, 
the  execution  of  the  new  and  satisfaction  of 
the  old  mortgage  may  be  regarded  as  simul- 
taneous acts.    (Dillon  v.  Byrne,  5  Gal.  465.) 

606.  Where  a  new  note,  on  the  same  terms, 
between  the  same  parties,  for  the  same  sum, 
and  of  the  same  date,  is  given  as  a  substitute 
for  a  previous  note  secuml  by  mortgage,  the 
owner  is  entitled  to  a  foreclosure  on  the  new 
note.    (Sprmg  v.  Hill,  6  Gal.  17.) 

607.  Where  mortgagee  released  mortgage 
made  by  two  parties,  and  took  new  mortga}^ 
made  by  one,  to  whom  the  other  had  mean- 
while sold,  the  new  mortgage  being^  for  a  less 
sum,  by  five  hundred  oolTars,  paid  at  the 
time,  and  bearing  a  different  rate  of  interest, 
it  will  require  dear  evidence  of  fraud  to  in- 
duce a  court  of  equity  to  interfere,  and  give 
the  mortgage  priority  over  intervening  liens. 
(Dingman  v.  Randall,  13  Gal.  612.) 

608.  Where  the  assignee  of  two  mortgages 
makes  further  advances  to  the  mortgagor, 
who  gives  a  new  mortgage  covering  the 
amounts  of  the  old  mortgages  and  the  further 
advances,  but  there  is  no  agreement  or  under- 
standing that  the  old  mortgages  shall  be  con« 
sidered  satisfied,  and  possession  of  them  is 
retained,  there  is  onlv  conditional  and  not 
absolute  payment.  ('iTolman  y«  Smith,  86 
Gal.  280.) 

609.  Where  A  mortgaged  a  lot  of  land  for 
five  hundred  dollars,  and  alterwards  conveyed 
the  same  to  B,  a  feme  sole,  in  trust  for  her 
children,  and  A  then  married  B,  and  the  two 
together  borrowed  an  additional  sum  and 
executed  a  joint  mortgage  for  the  whole 
amount  to  the  assignee  of  the  first  mortgage, 
and  the  note  for  the  first  debt  was  surren- 
dered, though  the  ihortgage  was  not  canceled. 
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and  the  debt  was  again  increased,  and  the  last 
mortgage  canceled,  and  a  new  one  for  the  in- 
creased amount  executed  by  A  and  B,  held, 
that  the  holder  of  the  last  note  and  mortgage 
was  entitled  to  a  judgment  thereon,  and  to  a 
decree  of  foreclosure  and  sale  for  the  amount 
of  the  first  note  and  mortgage.  (Birrell  y. 
Schie,  9  Cal.  104.) 
Cited  13  Gal.  630. 

510.  Effect  of  conditional  payment  of  one 
mortgage  by  another  is  to  suspend  the  remedy 
on  the  old  mortgage  until  the  maturity  of  the 
new  one.  Until  such  maturity  the  old  mort- 
gage cannot  be  foreclosed.  But,  if  the  debt 
be  not  paid  at  maturity,  the  old  mortgages 
revive  and  have  priority  over  an  intervening 
mortgage  to  a  third  person.  (Tolman  v.  Smith, 
85  Gal.  280.) 

511.  R.,  an  unmarried  man,  executed  two 
mortgages  upon  a  lot  of  land.  Subsequently 
he  marries,  and  then  executes  a  new  mort- 
gage to  persons  who  jwy  off  the  first  mort- 
gages upon  their  being  released.  The  release 
of  the  old,  and  the  execution  of  the  new  mort- 
gage, were  on  the  same  day.  The  wife  did  not 
sign  the  new  mortgage.  Held,  that  in  equity 
the  transaction  is  an  assignment  of  the  first 
mortgages  in  consideration  of  the  money  ad- 
vance by  the  second  mortgagees;  not  the 
creation  of  a  new  encumbrance,  but  changing 
the  form  of  the  old.  (Swift  v.  Kraemer,  13 
Cal.  526.) 

Cited  36  Gal.  23 ;  85  Cal.  289. 

512.  In  such  case  neither  R.  nor  a  pur- 
chaser of  the  property  from  him  after  the 
death  of  the  wife  can  hold  it  free  of  the 
second  mortgage.  (Swift  v.  Kraemer,  13  Gal. 
526.) 

513.  v.,  a  married  man,  purchased  a  lot  of 
land  of  G.,  and  gave  a  mortgage  on  the  lot  to 
G.  for  the  purchase  money ;  G.  subsequently 
obtained  a  decree  of  foreclosure  of  the  mort- 
gaged premises.  Gn  the  day  advertised  for 
the  sale,  and  just  before  the  sale  was  to  take 
place,  V.  borrowed  of  G.  money  for  the  pur- 
pose of  paying  off  the  mortgage  and  decree, 
and  agreed  to  give  G.  a  mortgage  on  the 
premises  to  secure  the  money  so  loaned ;  Y. 
I>aid  off  the  decree,  and  G's  mortgage  was 
satisfied.  Within  a  few  minutes  thereafter 
V.  gave  a  mortga^^e  to  G.  on  the  premises,  in 
accordance  with  his  agreen^ent.  V's  wife  did 
not  join  in  the  mortgage.  At  the  time  of  C^s 
loan,  and  the  execution  of  the  mortgage  there- 
for, the  premises  were  occupied  by  V.  and  his 
wife  as  a  homestead.  V.  died  soon  after,  and 
bis  wife  claimed  the  premises  as  a  homestead. 
Held,  that  G's  mortgage  took  the  place  of 
G's,  and  was  and  is  a  valid  lien  on  the 
premises,  to  the  extent  of  the  money  applied 
to  the  satisfaction  of  G's  mortgage.  (Garr  v. 
Caldwell,  10  Gal.  380.) 

Cited  13  Gal.  530. 

614.  The  satisfaction  of  G's  mortgage  and 
the  execution  of  G's  were  contemporaneous 
acts.    (Garr  v.  Caldwell,  10  Gal.  380.) 

515.  In  equi  y,  and  in  effect,  the  advance 
of  the  money  by  G.,  under  the  circumstances, 
to  pay  off  the  purchase  money  due,  was  equiv- 
alent to  so  much  purchase  money.  The  debt 
was,  to  all  intents  and  purposes,  the  same, 


though  the  condition  was  changed.    (Carr  v. 
GaldweU,  10  Gal.  380.) 
Limited  16  Gal.  199. 

516.  Prior  to  the  mortgage  to  A.  W.,  H.  W. 
had  mortgaged  his  farm  to  one  H.,  and  this 
mortgage,  by  agreement  with  the  plaintiff's 
assignor,  was  paid  out  of  the  moneys  loaned 
by  him,  and  it  was  claimed  by  him  that  the 
transaction  constituted  an  equitable  assign- 
ment of  the  H.  mortgage,  and  that  he  was 
entitled  to  be  subrogated  to  the  rights  of  H. ; 
but  held,  that,  as  he  did  not  sue  as  assignee 
of  H.,  but  only  to  foreclose  his  own  mortgage, 
the  question  could  not  be  considered,  and  that 
any  finding  upon  the  subject  was  outside  of 
the  issues.    (Aldrich  v.  Willis,  55  Cal.  81.) 

517.  Where  a  second  mortgage  was  given  as 
credit  on  larger  mortgage  which  was  fore- 
closed, it  is  not  extinguished  or  merged  in  the 
foreclosure  of  the  first.  The  existence  of  one 
is  consistent  with  the  payment  and  satisfaction 
of  the  other.  (De  Gelis  v.  Porter,  65  Gal.  3, 9.) 

Second  mortgage,  consideration  for.  See 
ante,  III,  8. 

New  mortgage  cannot  be  regarded  as  a  re- 
newal, when.    See  ante,  291. 

XIX.  Foreclosure. 

/.  Hatun,  Object,  and  Meaning  of;  Heceasft/  of 

to  DifBBt  Righto. 

518.  A  foreclosure  suit,  under  our  system, 
is  only  a  proceeding  for  the  legal  determina- 
tion of  the  existence  of  the  lien,  the  ascertain- 
ment of  its  extent,  and  the  subjection  to  sale 
of  the  estate  pledged  for  its  satisfaction. 
Upon  the  validity  and  extent  of  that  lien 
the  owner  of  the  estate,  whether  mortgagor 
or  his  grantee,  has  a  right  to  be  heard,  and 
no  valia  decree  for  the  sale  of  the  estate  can 
pass  until  this  right  has  been  afforded  to  him. 
iBoggs  V.  Fowler,  16  Gal.  559.) 

Cited  18  Gal.  488. 

519.  The  nature  of  the  mortgagor's  right  to 
redeem,  and  of  the  mortgagee's  right  to  fore- 
close, stated.  (Goodenow  v.  Ewer,  16  Gal. 
461.) 

520.  The  primary  purpose  of  an  action  of 
foreclosure  is  to  enforce  a  lien  upon  certain 
specific  premises.  (Crosby  v.  Dowd,  61  Gal. 
557,  602.) 

521.  The  action  for  the  foreclosure  of  a 
mortgage  upon  real  property  is  not  brought 
for  the  possession  merely  of  the  property,  ex- 
cept as  such  possession  may  follow  the 
sheriff's  or  master's  deed,  but  to  subject  to 
sale  the  title  which  the  mortgagor  had  at  the 
time  of  executing  the  mortirage,  and  to  cut 
off  the  rights  of  parties  subsequently  becom- 
ing interested  in  the  premises;  and  execu- 
tors and  administrators  do  net  possess  the 
title,  but  only  a  temporary  right  to  the  pos- 
session.   (Burton  v.  Lies,  21  Cal.  87.) 

522.  The  object  of  the  suit  to  foreclose  a 
mortgage,  under  our  law,  is  to  obtain  the 
sale  of  the  estate,  which  the  mortgagor  held 
at  the  time  he  executed  the  mortgage!  and  the 
application  of  the  proceeds  of  the  sale  to  the 
pa}rment  of  the  demand  for  the  security  of 
which  the  mortgage  was  given.  (San  Fran- 
cisco V.  Lawton,  18  Cal.  466.) 

Cited  62  Cal.  502. 
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623.  The  foredoeure  of  a  mortgage  em- 
braoes  the  sale  of  the  proi>ert7,  and  tne  exe- 
cution of  the  sheriff's  deed  as  well  as  the 
decree  of  the  court  ordering  the  sale ;  and  a 
mortgage  is  not  foreclosed  until  the  mort- 
gagor's right  of  redemption  is  cut  off.  (Na- 
tional Bank  of  D.  O.  Mills  &  Go.  v.  Union  Ins. 
Co.,  88  Gal.  497;  Goldtree  v.  McAlister,  86 
Gal.  93.) 

524.  Proceedings  for  the  foreclosure  of 
mortgages,  in  the  sense  in  which  the  terms 
are  used  in  England,  and  in  several  of  the 
states  by  which  the  mortgagor,  after  default, 
is  called  upon  to  repay  the  loan  by  a  specified 
day,  or  be  forever  barred  of  his  equity  of  re- 
demption, are  unknown  to  our  law.  The 
owner  of  the  mortgage  in  this  state  can  in  no 
ease  become  the  owner  of  the  mortgwsd 
premises,  except  by  purchase  upon  sale  under 
judicial  decree  consummated  by  conveyance. 
(McMillan  v.  Richards,  9  Gal.  365,  cited  9  Gal. 
428,  limited  26  Gal.  602;  Goodenow  v.  Ewer, 
16  Gal.  461.) 

525.  Under  section  726  of  the  Gode  of  Givil 
Procedure  a  mortgagor  cannot  be  compelled 
to  pay  any  part  of  the  mortgage  debt  until  a 
decree  is  entered  for  a  sale  of  the  premises 
mortgaged ;  and  he  then  becomes  liable  only 
for  such  deficiency  as  shall  appear  on  the 
sheriff's  return.  (Brown  v.  Willis,  67  Gal. 
235.) 

526.  The  owner  of  the  mortgaged  premises, 
where  no  power  of  sale  is  embraced  in  the 
mortgage,  cannot,  under  any  circumstances, 
be  cut  off  from  his  estate,  except  by  sale  in 
pursuance  of  the  decree  of  the  court.  (Good- 
enow V.  Ewer,  16  Gal.  461.) 

Action  to  foreclose  deed  absolute  intended 
as  mortgage.    See  ante,  II,  2,  g. 

Rejaeal  of  remedv  by  foreclosure.  See  Gon- 
stitutional  Law,  3o7. 

2.  Waiver  of  Security;  Separate  Action  upon 
Debt;  Rule  That  There  Can  be  But  One 
Action, 

527.  Where  a  loan  is  secured  by  mortgage 
upon  different  pieces  of  real  property,  the 
lender  may  foreclose  as  to  one  of  the  securi- 
ties only  if  he  does  not  seek  a  i)er8onal  judg- 
ment against  the  defendant.  While  the  effect 
of  this  would  be  to  waive  the  omitted  security, 
the  lender  is  at  liberty  to  make  such  waiver 
if  he  chooses.    (Bull  v.  Goe,  77  Gal.  54.) 

528.  There  can  be  but  one  action  to  enforce 
the  same  debts  secured  b}[  distinct  mortgages 
upon  real  property,  and,  if  the  plaintiff  fore- 
closes but  one  of  them,  he  waives  and  nulli- 
fies the  lien  of  the  other  mortgage.  The  fact 
that  an  attempt  was  made  to  foreclose  both 
mortgages  in  the  same  suit,  and  that  a  demur- 
rer for  misjoinder  of  causes  of  action  was 
sustained,  will  not  preserve  the  lien  if  it 
does  not  appear  that  the  complaint  contained 
appropriate  allegations  to  make  evident  the 
necessary  connection  between  the  two  mort- 
gages.   (Hall  V.  Amott,  80  Gal.  348.) 

529.  A  separate  action  cannot  be  brought 
for  the  recovery  of  a  debt  for  which  a  mort- 
gf^^  security  has  been  given,  though  such 
security  was  originally  valueless  or  totally 
inadequate  by  reason  of  prior  mortgage  to 


the  full  value  of  the  premuee.    (Barbieri  t. 
BameUi,  84  Gal.  154.) 

5S0.  The  plaintiff  cannot  waive  the  secoritj 
and  bring  an  action  on  the  indebtedness,  bat 
must  bring  his  action  of  foreclosure.  (Bar- 
bieri V.  Bamelli,  84  Gal.  154.) 

531.  Where  a  mortgage  is  given  to  secure 
the  payment  of  a  promissory  note  an  action 
cannot  be  maintained  on  the  note  alone,  unless 
the  security  is  valueless.  If  the  security  has 
any  value  the  action  must  be  brought  in  pur- 
suance of  section  726  of  the  Gode  of  Civil 
Procedure.  (Bartlett  v.  Gottle,  63  Gal.  366.) 
Gited  77  Gal.  60;  80  Gal.  248;  2  Idaho,  626; 

distinguished  84  Gal.  157. 

532.  A  commenced  an  action  against  6  on 
a  money  demand  and  to  foreclose  a  mortgage 
given  to  secure  his  debt.  Gn  motion  of  As 
attorney  the  prayer  for  foreclosure  of  the 
mortgage  and  sale  of  the  property  was  stricken 
out  and  a  money  judgment  taken.  Held,  that 
this  was  an  abandonment  and  waiver  of  A's 
right  to  a  foreclosure  and  sale  of  the  mortgaged 

Property.    (Ladd  v.  Rubles,  23  Gal.  232.) 
ited  2  Idaho,  627 ;  4  Utah,  360;  distinguished 
84  Gal.  157. 

533.  The  word ''  secured,"  as  used  in  section 
726  of  the  Gode  of  Givil  Procedure,  providing 
that  "  there  can  be  but  one  action  for  the  re- 
covery of  any  debt  or  the  enforcement  of  any 
right  securea  by  mortgs^,"  does  not  import 
that  the  security  shall  be  adequate,  bat  has 
reference  only  to  the  purport  of  the  mort- 
ge^e  as  it  appears  on  its  face.  (Barbieri  v. 
Ramelli,  84  Gal.  154.) 

534.  Under  section  726  of  the  Code  of  (3ivil 
Procedure  **  there  can  be  but  one  action  for 
the  recovery  of  any  debt  ....  secured  by 
mortgage."  Accordingly ,  where  a  mortgagee 
had  prosecuted  an  action  m  Ohio  to  llnal  judg- 
ment, upon  a  note  secured  by  mortgage  on 
land  in  this  state,  held,  that  he  could  not 
afterward  maintain  an  action  for  foreclosure. 
(Ould  V.  Stoddard,  54  Gal.  613.) 

Gited  80  Gal.  248,  354;  2  Idaho,  626;  4  Utah, 
360;  distinguished  84  Gal.  157. 

535.  There  can  be  but  one  action  for  the 
recovery  of  a  debt  secured  by  mortgage,  and 
the  proceeds  of  the  sale  of  the  mortgaged 
premises  constitute  the  primary  fund  out  of 
which  the  mortgage  debt  must  be  paid*  (Por- 
ter V.  MuUer,  65  Gal.  51 2.) 

Gited  4  Utah,  360. 

Effect  of  judgment  for  single  infltallment 
See  post,  548. 

3.  Suit  Before  Debt  ia  Due;  Forecloeure  for  In- 
terest 

536.  A  judgment  for  the  principal  of  a  prom- 
issory note  secured  by  mortgage,  before  it 
becomes  due,  and  an  order  for  the  sale  of  the 
mortgaged  premises  for  its  payment,  is  er- 
roneous.    (Hunt  V.  Dohrs,  39  Gal.  304.) 

537.  In  a  suit  for  the  foreclosure  of  a  mort* 
gage  given  to  secure  several  promissory  notes, 
some  of  whi(di  were  not  Uue  at  the  com- 
mencement of  the  suit,  the  court  has  juris- 
diction, under  section  728  of  the  Gode  of  Civil 
Procedure,  to  decree  a  foreclosure  of  the  mort- 
gage to  satisfy  all  of  them.  (Bostwick  v.  Mo- 
£voy,  62  Gal.  496.) 
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538.  Where  plaintiff  has  two  mortgages  on 
same  property,  the  property  being  indivisi- 
ble, and  one  of  the  mortgages  is  not  due,  he 
may,  neyerthelesa,  file  his  bill  and  have  a  de- 
cree lor  the  foreclosure  of  both.  And  if  the 
second  mortgage  becomes  due  before  the  de- 
cree, then  deiendant  cannot  defeat  the  action 
as  to  this  mortgage  by  tendering  the  money 
due  on  the  first  mort^a^,  after  the  maturity 
of  the  second.  The  jurisdiction  of  the  court 
over  the  subject  matter  having  attached,  the 
court  should  close  the  controversy  by  settling 
all  things  involved  in  the  litigation.  (Haw- 
kins v.  Hill,  16  Gal.  499.) 
Cited  62  Gal.  603. 

639.  Judgment  may  be  had  for  the  sale  of 
so  much  of  the  premises  as  may  be  necessary 
to  satisfy  the  interest  due.  (Hunt  v.  Dohrs, 
39  Gal.  304.) 

540.  In  an  action  to  foreclose  a  mortgage  to 
recover  a  debt,  upon  which  nothing  but  the 
interest  was  due,  the  court  below  decreed  a 
sale  of  the  property,  and  directed  that  the 
I>roceeds  be  applied  to  the  payment  of  the  en- 
tire debt ;  ana  further  decreed  that  in  case  of 
defic'en^y  of  proceeds,  plaintiff  recover  of 
defendant  the  balance,  and  have  execution 
therefor.  Held,  that  the  latter  clause  of  the 
decree,  ^ving  judgment  and  execution  for 
the  deficiency,  must  be  so  modified  as  to  ex- 
clude that  portion  of  the  debt  not  due ;  that 
as  to  this  tne  power  of  the  court  under  the 
statute  was  euausted  by  decreeing  a  sale  of 
the  property.  (Taggart  v.  San  Antonio  Ridge 
Ditch  and  Mining  (%.,  18  Gal.  460.) 

541.  Where  mortgagee  sues  to  foreclose  for 
nonpayment  of  interest,  and  alleges  in  the 
complaint  to  foreclose  the  mortgage  that  the 
mortgaged  property  could  not  be  sold  in  por- 
tions without  injury  to  the  parties,  and 
l>rayed  for  a  decree  of  foreclosure  for  the  en- 
tire debt  evidenced  by  the  note,  and  the 
mortgagor  failed  to  answer  the  complaint, 
whereupon  his  default  was  entered,  the  trial 
court  must  determine  upon  the  hearing 
whether,  in  addition  to  the  foreclosure  for 
the  interest  due,  to  which  plaintiffs  are  en- 
titled, they  are  entitled  to  all  the  relief  asked, 
under  section  728  of  the  Code  of  Civil  Proced- 
ure.   (Yoakam  v.  White,  97  Gal.  286.) 

Foreclosure  for  default  in  payment  of  inter- 
est.   8ee  ante,  VII,  4. 

4.  Where  Debt  ia  Payable  in  Inetallmente, 

542.  When  a  debt  secured  by  mortgage  is 
payable  in  installments  the  mortgagee  or  his 
assignee  has  a  right  to  bring  an  action  to  fore- 
close the  mortgage  when  the  first  installment 
falls  due  and  is  not  paid.  (Grattan  v.  Wig- 
gins, 23  Gal.  16. ) 

ated  95  Gal.  197. 

543.  Where  a  note  secured  by  mortgage  pro- 
vides for  the  payment  of  the  principal  in  in- 
stallments, payable  on  the  fifteenth  day  of 
each  month,  and  the  mortgage,  bearing  even 
date  with  the  note,  provides  that  if  the  mort- 
gagor shall  fail  to  make  any  payment  as  in  the 
note  provided,  the  mortgaged  property  may 
be  sold,  and  the  proceeds  of  the  sale  applied 
to  pay  the  whole  amount  in  the  note  specified, 
the  note  and  mortgage  will  be  read  and  con- 
strued together,  and  the  mortgagee  will  be 


entitled  to  foreclose  for  the  full  amount  of 
the  unpaid  installments  upon  default  in  the 
payment  of  any  of  the  installments,  although 
by  the  terms  of  the  note  some  of  the  install- 
ments are  not  due.  (Maddox  v.  Wyman,  92 
Gal.  674.) 

644.  In  such  case  it  is  not  necessary  to 
make  a  demand  for  the  payment  of  an  install- 
ment due  before  commencing  an  action  of 
foreclosure,  in  order  toput  the  mortgagor  in 
default.    (Maddox  v.  Wyman,  92  Gal.  674.) 

646.  A  mortgage  contained  a  clause  to  the 
effect  that,  if  any  of  the  installments  of  prin- 
cipal or  interest  should  remain  unpaid  for 
ninety  days  after  it  became  due,  the  whole 
amount  of  the  note  should  become  due  im- 
mediately at  the  option  of  the  payee  or 
holder.  Held,  upon  a  failure  to  pay  any  of 
the  installments  of  the  note  according  to  its 
terms,  the  note  became  due  immediately  at 
the  option  of  the  payee,  and  it  was  not  neces- 
sary for  the  payee,  before  commencing  pro- 
ceedings to  enforce  it  for  the  full  amount,  to 
announce  his  option  to  the  maker  by  notice 
in  writing  that  he  elected  to  consi(ler  the 
whole  amount  of  the  note  as  due;  it  was 
sufficient  if  he  made  his  election  and  de- 
manded payment  of  the  whole  amount  before 
the  commencement  ot  the  action.  (Leonard 
V.Tyler,  60  Gal.  299.) 
Cited  91  Gal.  8;  92  Gal.  676;  13  Or.  89. 

646.  Section  248  of  Practice  Act,  in  relation 
to  enforcing  the  lien  of  a  mortgage,  does  not 
applv  to  a  case  where  an  installment  secured 
by  the  mortgage  falls  due  after  it  has  been 
enforced  for  an  installment  due  at  an  earlier 
date.     (McDougal  v.  Downey,  45  Gal.  166.) 

647.  Proper  practice  under  the  code  is  to 
apply  by  motion,  and  not  by  petition ^  for  a 
sale  of  more  of  the  mortgaged  premises  as 
often  as  more  becomes  due  for  ]jrincipal  or  in- 
terest. An  amended  petition  is  not  author- 
ized, but  may  be  treated  as  a  motion,  and  a 
demurrer  thereto  which  sets  forth  no  ground 
of  demurrer  known  to  the  code  is  properly 
overruled.  (Bank  of  Napa  v.  Godtrey,  77 
Gal.  612.) 

648.  When  a  mortgage  is  given  to  secure 
money  to  fall  due  m  several  installments 
from  year  to  year,  a  judgment  enforcing  the 
lien  of  the  mortgage  for  one  installment  is 
not  a  bar  to  another  action  to  enforce  the  lien 
of  the  mortgage  for  another  installment  sub- 
sequently falling  due.  (McDougal  v.  Dow- 
ney, 45  Oal.  165.) 

What  decree  authorized.    See  post,  682. 

5.  Jurisdiction, 

549.  A  district  court  has  jurisdiction  to 
foreclose  a  mortji^age  on  ]^roperty  which  lies 
outside  the  district.  (Soci^te  D'Epargnes  v. 
McHenry,  49  Cal.  351.) 

650,  A  probate  court  is  not  a  court  of  equity 
and  has  no  power  to  foreclose  a  mortgage. 
(Meyers  v.  Farquharson,  46  Cal.  190. ) 

551.  The  foreclosure  of  a  mortgage  and  sale 
of  the  mortgaged  property  for  the  pavment  of 
the  debt  thereby  secured  is  a  ''case  in 
equity,"  of  which  the  district  courts  alone 
can  take  cognizance ;  and  the  probate  courts 
are  not  competent  to  afford  the  full  relief  to 
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which  mortgagees  are  entitled.     (Willis  T. 

Farley,  24  Cal-  490.) 

Cited  66  Cal.  S06;  16  Or.  210. 

District  court  has  jurisdiction  of  suit  to 
foreclose  mortgage  against  estate.  See  Es- 
tates of  Deceased  Persons,  YI,  7,  b,  G. 

6.  Venue, 

552.  Actions  for  foreclosure  of   mort«^s 
must  be  tried  in  county  in  which  the  subject 
of  the  action,  or  some  part  thereof,  is  situ- 
8  ted.    (Yallejo  v.  Randall,  5  Cal.  461.) 
Disapproved  13  Cal.  324. 

553.  In  an  action  brought  to  foreclose  a 
mortgage  it  is  necessary,  to  give  the  court 
jurisdiction,  to  enter  a  decree  of  foreclosure, 
for  the  plaintiff  to  allege  and  prove  that  the 
land  sought  to  be  foreclosed  is  situated  in 
the  county  in  which  suit  is  brought ;  and,  in 
the  absence  of  an  allegation  of  such  fact  in  the 
complaint,  the  plaintiff  is  not   entitled  to 

grove  it ;  nor  can  a  finding  or  recital  in  the 
ecree  that  the  land  is  situated  in  such  county 
be  supported  in  the  absence  of  the  necessary 
averment  in  the  complaint.  (Campbell  v. 
West,  86  Cal.  197.) 

554.  A  complaint  to  foredose  a  mortgage 
which  describes  the  lands  as  situated  m  a 
county  out  of  which  a  new  county  has  been 
formed  since  the  date  of  the  mortga^,  but 
which  contains  no  description  identifying  the 
lands  as  bein^  located  in  the  new  county  in 
which  the  action  is  brought,  is  insufficient  to 
sustain  a  finding  that  the  land  is  situated 
therein.    (Campbell  v.  West,  86  Cal.  197.) 

555.  An  objection  to  a  complaint  brought  to 
foreclose  a  mortgage,  on  the  ground  that  it 
does  not  show  that  the  mortgaged  premises 
are  in  the  county  where  the  action  was  com- 
menced and  the  decree  rendered,  is  not  well 
taken,  where  it  appears  from  the  description 
in  the  mortgage,  which  is  annexed  to  and 
made  part  of  the  complaint,  that  the  mort- 
gaged premises  were  {Mirt  of  a  legal  subdivi- 
sion which  the  court  knows  judicially  to  have 
been  within  the  boundaries  of  the  county 
where  the  suit  was  brought  at  the  time  of  the 
commencement  of  the  action,  although  at  the 
date  of  the  mortgage  the  county  had  not  been 
subdivided.     (Scott  v.  Sells,  88  Cal.  599.) 

556.  The  action  was  brought  to  foreclose  a 
mortgage.  The  complaint  alleged  that  the 
mortgage  was  duly  recorded  in  the  office  of 
the  recorder  of  San  Diego  county,  and  de- 
scribed the  mortgaged  premises  as  lot  G  in 
block  numbered  98,  in  Morton's  addition  to 
San  Diego,  as  per  maps  on  file  in  the  county 
recorder's  office,  made  by  James  Pascoe. 
Held,  that  the  situation  of  the  mortjgaged 
property  in  San  Diego  county  was  sufficiently 
alleged,  and  judicial  notice  being  taken  that 
there  is  but  one  San  Diego  county  in  the 
state,  that  the  superior  court  of  that  county 
bad  jurisdiction  oi  the  subject  of  the  action. 
(Granam  v.  Stewart,  68  Cal.  374.) 

557.  A  mortgage  of  land  may  be  completely 
foreclosed  in  any  of  the  counties  in  which  any 
of  the  mortgaged  property  is  situated,  ana. 
where  land  situated  in  two  counties  was  sold 
under  foreclosure  proceedings  by  the  sheriff 
of  the  county  in  wnich  the  proceedings  were 
instituted,  it  will  be  presumed  that  the  mort- 


gaged propertv  consisted  of  one  bodr  of  land 
situatcKi  partly  in  each  countv,  where  the 
contrary  does  not  appear,  and  tnat  the  sheriff 
was  authorised  to  sell  and  oonyej  the  whole 
premises  in  such  suit.  (Goldtree  y.  McAUs- 
ter,  86  Cal.  93. ) 
Cited  88  Cal.  508 ;  98  Gal.  61. 

558.  Conceding  that  the  decree  aathorixing 
the  sale  of  the  mortgi^ed  land  to  be  made 
wholly  in  the  county  in  which  foreclosure 
was  had  was  erroneous,  such  error  could  not 
make  the  decree  void,  or  render  it,  or  the  sale 
in  pursuance  thereof,  subject  to  collateral  at- 
tack.    (Goldtree  v.  McAlister,  86  Cal.  93.) 

7.  Partiet, 
a.  Who  may  Sue;  Proper  Parties  Plaintiff. 

559.  A  note  was  executed  to  O.,  as  the  agent 
of  M.,  and  the  mortgage  to  secure  the  note 
was  made  to  M.  O.,  under  a  contract  with 
M.,  was  entitled  to  one-half  of  the  note. 
Held,  that  O.,  having  a  right  to  the  note,  had 
a  right  to  foreclose  the  mortgage.  (Ord  ▼• 
McKee,  5Cal.  515.) 

560.  Where  thirteen  persons  made  joint  and 
several  promissory  note  payable  to  three  of 
their  number,  and  all  joined  in  the  execution 
of  a  mortgage  to  secure  the  payment  of  the 
note  (the  plaintiffs  being  both  payors  and 
payees  in  the  note,  mortgagors  and  mort- 
gagees in  the  mortgage),  and  subsequently 
the  payees  of  the  note  brought  suit  against 
the  other  makers,  and  for  a  foreclosure  of  the 
mortgage,  held,  that  the  suit  was  properly 
brought,  and  plaintiffs  were  entitled  to  a 
judgment  of  foreclosure.  (McDowell  ▼•  Ja- 
cobs, 10  Cal.  387.) 

561.  The  note  and  mortgage  executed  by 
the  whole  of  the  associates  in  this  joint  en- 
terprise to  three  of  them  is  equivalent  to  a 
note  and  mortgage  executed  by  the  defend- 
ants to  the  plaintiffs  for  an  amount  less  by 
the  proportion  of  the  number  of  the  plain- 
tiffs to  the  defendants— that  is,  to  three- thir- 
teenths of  the  sum,  and  may  be  enforced  in 
like  manner  as  if  so  executed.  (McDowell  v. 
Jacobs,  10  Cal.  387.) 

562.  Under  sections  378  and  385  of  the  Code 
of  Civil  Procedure  a  trustee,  to  whom  a  mort- 
gage has  been  assigned  as  a  security  for  a  debt 
of  the  mortgagee,  may  be  joined  with  the  lat- 
ter as  plaintiffs  in  an  action  to  foreclose  the 
mortgage :  and,  if  the  trustee  is  not  originally 
made  a  plaintiff,  he  may  be  broiight  in  by 
amendment.     (CJerf  v.  Ashley,  68  (Jal.  419.) 

563.  Where  notes  and  a  mortgage  to  secure 
them  are  taken  by  a  trustee  in  his  own  name 
for  the  benefit  of  the  estate  of  a  decedent  he 
becomes  the  trustee  of  an  express  trust,  and, 
as  such,  may  sue  to  foreclose  the  mortgage 
without  joining  with  him  the  persons  for 
whose  benefit  the  action  is  prosecuted. 
(White  V.  Allatt,  87  Cal.  245.) 

564.  In  a  suit  to  foreclose  a  mortgage  where, 
in  addition  to  the  proper  plaintiffs,  other  j)ar- 
ties  were  unnecessarily  and  improperly  joined 
as  coplaintiffSj  and  a  demurrer  was  interposed 
to  the  complaint  on  that  ground,  the  supreme 
court,  on  appeal,  may  render  a  final  judgment 
in  favor  of  the  proper  plaintiffs,  and  direct 
the  court  below  to  amend  the  complaint  b^ 
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striking  out  the  parties  improperly  joined  as 
coplaintiffs,  with  such  provisions  as  may  be 
necessary  to  protect  their  rights.  (De  Cells 
T.  Porter,  65  Gal.  3,  9.) 

Subsequent  mortgagee,  action  of  foreclos- 
ure by.    See  ante,  IX. 

Assignees,  suit  to  foreclose  by.  See  ante, 
442. 

Parties  in  suit  to  foreclose  mortgage  on 
homestead.    See  Homesteads,  XII,  5,  a. 

Mort^gee,  right  of  to  intervene.  See  In- 
tervention, 7,  et  seq. 

Agent,  right  of  to  foreclose  mortgage.  See 
Agency,  371* 

b.  Parties  Defendant. 

A.  General  Bule  that  All  Interested  Persons 
Should  be  Made  Parties. 

565.  All  persons  who  are  beneficially  inter- 
ested, either  in  the  estate  mortgaged  or  the 
demand  secured,  are  proper  parties  to  the 
suit.  This  rule,  as  a  general  thing,  will  only 
embrace  the  mortgagor  and  mortgagee,  and 
those  who  have  acquired  fights  or  interests 
under  them.  Where  prior  encumbrancers 
are  made  parties  it  is  only  for  the  purpose  of 
liquidating  the  amount  of  their  demands  and 
paying  them  out  of  the  proceeds  of  the  sale. 
(San  Francisco  v.  Lawton,  18  Gal.  465.) 
Cited  53  Gal.  16. 

666.  Person  claiming  an  interest  in  mort- 
gaged premises  subsequent  to  the  mortgage  is 
A  proper  party  to  the  foreclosure.  (Luning  v. 
Brady,  10  Gal.  265. ) 

567.  In  an  action  to  foreclose  a  mortgage 
all  persons  beneficially  interested  in  the 
mortgaged  property  at  the  time  of  the  com- 
mencement of  the  action  must  be  made  par- 
ties. (Burton  v.  Lies,  21  Gal.  87.) 
Cited  25  Gal.  161 ;  53  Gal.  16 ;  65  Gal.  178. 

668.  The  general  rule  of  courts  of  equity  in 
iorecloeure  suits  is,  that  all  persons  materially 
interested  should  be  made  parties,  in  order 
that  complete  justice  may  be  done  and  multi- 
plicity of  suits  avoided.  (Montgomery  v. 
Tutt,llGal.  307.) 
Cited  28  Gal.  203. 

569.  All  persons  interested  in  the  premises 
prior  to  the  suit  brought  to  foreclose  a  mort- 
gage, or  to  enforce  a  mechanic's  lien,  whether 
purchasers,  heirs,  devisees,  remaindermen, 
reversioners,  or  encumbrancers,  must  be 
made  parties,  otherwise  their  rights  will  not 
be  i^ected.  (Whitney  v.  Higgins,  10  Gal. 
547.) 

Cited  11  Gal.  314;  28  Gal.  404 ;  40  Gal.  238 ;  20 
Nev.  113. 

570.  Gnly  those  who  are  beneficially  inter- 
ested in  the  claim  secured  on  the  estate  mort- 
gaged are  necessa^  parties  to  the  foreclosure 
of  a  mortgage.  (Mci)ermott  v.  Burke,  16  Gal. 
580.) 

571.  Persons  who  acquire  interests  by  con- 
Teyance  or  encumbrance  after  suit  brought 
neied  not  be  parties.  (Whitney  v.  Higgins,  10 
Cal.  547.) 

Tenant  of  mort^ngor  need  not  be  made 
party.    See  post,  827. 

Grantee  ot  mortgagor  as  party.  See  ante, 
405,  et  seq. 


B.  Mortgagor  as;  Where  Legal  Rights  Only 

Involved. 

572.  Mortgagor,  when  he  has  not  disi^sed 
of  his  interest,  is  a  necessary  party  to  a  suit 
for  a  foreclosure  and  fuAe,  under  our  law,  even 
though  no  personal  daim  be  asserted  against 
him.  If  he  has  parted  with  the  estate  his 
grantee  stands  in  his  shoes,  and  possesses  the 
same  right  to  contest  the  lien  and  to  object  to 
the  sale.  And,  if  the  grantee  be  not  made  a 
party,  the  purchaser  under  the  decree  ac- 
quires no  title.  (Goodenow  v.  Ewer,  16  Gal. 
461.) 

Gited  16  Gal.  563;  18  Gal.  475;  21  Gal.  91 ;  24 
Gal.  512,  562;  25  Cal.  161;  58  Gal.  150;  65 
Gal.  350;  98  Cal.  329. 

573.  In  a  suit  to  foreclose  a  mortgage,  so  far 
as  mere  legal  rights  are  concerned,  the  only 
proper  parties  are  the  mortgagor  and  the 
mortgagee,  and  those  who  have  acquired 
rights  under  them  subseouent  to  the  mort- 
gage.   (McComb  V.  Spangler,  71  Gal.  418.) 

Owner  must  be  before  court.  See  post, 
XIX,  14,  h. 

Owner  of  equity  is  necessary  party.  See 
post,  XIX,  14,  a.  * 

G.  Person  Claiming  Title  Adversely. 

574.  Persons  claiming  title  adversely  to 
mortgagor  are  not  proi>er  parties  to  a  fore- 
closure suit,  as  they  have  no  interest  in  the 
subject  matter  of  the  action.  (Groghan  v* 
Minor,  53  Cal.  16. ) 

C;ited  75  Cal.  105;  7  Col.  415;  distinguished 
75  Gal.  140. 

575.  In  an  action  to  foreclose  a  mortgage  a 
person  who  sets  up  a  claim  to  the  land  ad- 
verse and  paramount  to  that  of  the  mort- 
gagor, and  who  therefore  denies  the  efficacy 
of  the  mortgage  as  a  lien  on  his  own  title, 
cannot  properly  be  joined  as  a  codefendant. 
If  he  is  joined,  such  adverse  claim  cannot  be 
tried  in  the  action ;  and  a  decree  of  foreclos- 
ure rendered  therein  will  not  affect  his  right 
of  priority.  (McComb  v.  Spangler,  71  Cal. 
418.) 

Gited  83  Gal.  431;  90  Gal.  470;  93  Gal.  579; 
distinguished  75  Gal.  140. 

D.  Grantees  of  Mortgagor;  Purchasers  at  Ex- 
ecution Against. 

576.  The  three  hundred  and  ninth-  section 
of  the  Practice  Act  of  1850,  allowing  a  cred- 
itor to  maintain  his  action  to  enforce  a  mort- 
gage against  the  mortgagor  alone,  is  to  be 
construed  as  requiring  the  owner  of  the  mort- 
gaged property  at  the  time  of  foreclosure  to- 
be  maae  a  defendant.  (Skinner  y.  Buck,  29 
Gal.  253.) 

577.  A  grantee  of  land  subject  to  a  mort- 
gage is  a  necessary  party  to  a  suit  to  foreclose 
the  mortgage.   (Porter  v.  Muller,  65  Cal.  512.) 

578.  When  the  mortgagor  sells  the  mort- 
gaged property,  after  the  execution  of  the 
mortgage,  and  before  the  commencement  of  a 
suit  to  foreclose,  his  grantees  are  necessary 
parties  to  the  foreclosure  suit.  (Heyman  v« 
Lowell,  23  Cal.  106.) 

579.  Grantees  of  a  mortgagor,  whose  deed 
is  recorded,  are  owners  of  the  estate  and 
necessary  parties  to  an  action  to  foreclose  the 
mortgage,  and  if  they  are  not  made  parties 
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until  the  lapse  of  time  has  barred  the  remedy 
for  the  forecLoeare  of  the  lien,  they  have  the 
right,  indepnendent  of  their  grantor,  to  plead 
the  statute  in  bar  of  the  action  against  them. 
(Jeffers  y.  Cook,  58  Cal.  147.) 

580.  If  the  owner  mortgaged  his  property, 
and  afterwards  sold  the  same  to  a  person  other 
than  the  mortgagee,  and  the  mortgage  was 
foreclosed  and  property  sold  prior  to  1851,  the 
parchaser  acquired  no  title  if  the  mortgagor 
was  the  only  party  defendant.  The  grantee 
of  the  mortgagor  was  a  necessary  party  de- 
fendant.   (Skinner  v.  Buck,  29  Cal.  253.) 

581.  A  decree  in  a  foreclosure  suit  for  the 
sale  of  the  premises,  where  the  mortgagor 
had  transferred  his  estate  in  the  premises 
previous  to  the  institution  of  the  suit,  and  his 
grantee  was  not  made  a  party,  is  void  so  far 
as  it  orders  a  sale.  (Boggs  v.  Fowler,  16  Cal. 
559.) 

Cited  18  Cal.  475;  21  Cal.  92;  24  Cal.  562;  25 
Cal.  161;  58  Cal.  150;  65  Cal.  350. 

582.  Subsequent  purchaser  of  land  mort- 
gaged is  proper  party,  if  not  a  necessary  one. 
(De  Leon  y.  Higuera,  15  Cal.  483.) 

583.  When  one  of  two  joint  mortgagees, 
who  holds  a  several  note  secured  bv  the 
mortgage,  purchases  the  equity  of  redemp- 
tion, ne  becomes  the  holder  of  the  legal  title, 
and  is  properly  made  a  party  defendant  to  an 
action  of  foreclosure  by  the  other  mortgagee, 
or  his  assignee,  as  being  a  purchaser  by  title 
subsequent  and  subject  to  the  lien  of  the 
mortgage.  His  rights  as  joint  mortgagee 
maybe  protected  by  his  taking  the  proper 
steps  to  bring  them  before  the  court,  but  not 
otherwise.  (Johnston  v.  McDuffee,  83  Cal. 
30.) 

584.  If  the  mortgagor,  after  the  execution 
of  the  mortgage,  makes  a  conveyance  of  the 
mortgaged  property,  and  the  conveyance  is 
not  recorded  before  foreclosure  proceedings 
are  commenced,  the  grantee  need  not  be  made 
a  party  defendant,  and  a  judgment  against 
the  mortgagor  is  conclusive  against  such 
grantee.  ( Aldrich  v.  Stephens,  49  Cal.  676.) 
Cited  58  Cal.  150;  14  Or.  148. 

585.  If  the  owner  of  land  execute  a  mort- 
gage on  the  same,  which  is  duly  recorded, 
and  afterwards  makes  a  conveyance  of  the 
mortgage  premises  to  a  third  party^  and  the 
mortgagee,  after  the  conveyance,  without  ac- 
tual notice  of  the  deed,  and  before  it  is  re- 
corded, forecloses  his  mortgage  and  obtains  a 
decree  for  a  sale  without  making  the  grantee 
in  the  deed  a  party  defendant,  and  before  the 
sale  the  deed  is  recorded,  the  purchaser  of  the 
mortgaged  premises  at  the  sheriff's  sale  under 
the  decree  acquires  no  title.  (Carpentier  v. 
Williamson,  25  Cal.  154.) 

Cited  33  Cal.  264 ;  43  Cal.  601. 

586.  In  such  case  the  mortgage,  decree  of 
sale,  and  sheriff's  deed  are  not  relevant  tes- 
timony to  show  title  in  the  purchaser  at  the 
sheriff's  sale,  or  out  of  the  mortgagor's 
grantee,  or  his  assignee.  (Carpentier  v.  Will- 
iamson, 25  Cal.  154.) 

587.  Under  the  policv  of  the  Recording  Act, 
the  unrecorded  deed  oeing  void  as  against  a 
bona  iide  mortgagee  for  value,  whose  mort- 
gage was  first  recorded,  the  holder  of  the  deed 


does  not  possess  an  adverse  title  whidi  cmn- 
not  be  litigated  in  the  foreclosure  suit,  bat  he 
is  a  proper  party  to  the  foreclosoze  of  the 
mortgage,  as  oeing  a  grantee  of  the  mortgagor, 
whose  rights  are  subject  to  the  mortgage. 
(Emeric  v.  Alvarado,  90  Cal.  444.) 

588.  Persons  claiming  title  to  real  estate, 
under  sheriff's  sales,  which  passed  no  title, 
are  not  necessary  or  proper  parties  defend- 
ant in  an  action  to  enforce  a  morteage  on  the 
same  real  estate,  made  before  the  sheriff's 
sales  took  place.    (Hall  v.  Yoell,  45  Cal.  5M.> 

589.  A  purchaser  of  mortgaged  property  at 
an  execution  sale,  pending  the  foreclosure  of 
a  mort^pge  given  prior  to  the  judgment  un- 
der which  the  sale  took  place,  is  not  a  neces- 
sary party  to  the  action  of  foreclosure,  though 
the  judgment  lien  existed  before  the  fore- 
closure suit  was  commenced.  Such  pur- 
chaser, if  takine  with  notice  of  the  foreclos- 
ure suit,  woula  be  bound  by  the  decree, 
though  not  made  a  party ;  and,  if  joined  by  an 
amended  complaint,  cannot  plead  a  limitation 
which  had  not  barred  the  suit  when  first  be- 
gun.   (Wise  V.  Griffith,  78  Cal.  152.) 

Person  acquiring  interest  after  suit  bronglit. 
See  ante,  571. 

Grantee  is  necessary  party.    See  ante,  572. 

Owner  must  be  before  court.  See  post, 
XIX,  14,  h. 

Widow  of  grantee  is  necessary  party.  See 
post,  605. 

Transfer  of  interest,  order  substituting  ^ar- 
ty nunc  pro  tunc.  See  Pleading  and  Practice, 
701. 

£.  Other  Incumbrancers  or  Lienors. 

590.  In  an  action  for  the  foreclosure  of  a 
mortgage,  if  the  creditor,  the  debtor,  and  the 
title  to  the  mort^aeed  premises  are  before  the 
court,  it  has  jurisdiction  of  the  case,  though 
there  may  be  other  holders  of  distinct  liens 
who  might  have  been  made  parties  to  the 
suit,  and  were  omitted.  (Hayward  v^ 
Stearns,  39  Cal.  58.) 

591.  It  is  not  absolutely  essential  in  all 
cases  to  make  susbeouent  encumbrancers, 
prior  to  suit  of  foreclosure,  parties  to  the 
suit.  If  not  so  made,  they  are  not  bound  by 
the  decree ;  but  they  are  necessary  parties  to 
a  decree  as  between  the  mortgagor  and  mort- 
gagee ;  and  in  many  cases,  where  the  value  of 
the  property  is  less  than  the  mortgage,  it  may 
be  unimportant  to  the  mortgagee  to  make 
them  parties,  and  it  would  be  a  great  hard- 
ship to  compel  him  to  make  them  so.  (Mont- 
gomery V.  Tutt,  11  Cal.  307.) 

Cited  13  Cal.  70;  15  Cal.  527;  21  Cal.  91 ;   40 
Cal.  235,  238. 

592.  Subsequent  encumbrancers  are  not 
necessary,  though  proper,  parties  to  an  action 
to  foreclose  a  mortgage.  (Carpentier  v.  Bren- 
ham,  40  Cal.  221.) 

593.  In  an  action  to  foredose  a  mortgi^, 
a  subsequent  encumbrancer  under  a  jumor 
mortgage  is  a  proper  partv,  and  is  entitled  to 
have  his  rights  protected  by  an  appropriate 
provision  in  a  decree  as  to  the  disposition  of 
the  surplus  of  the  proceeds  of  the  sale,  if 
there  be  any,  after  satisfying  the  demands  of 
the  senior  mortgagee.  (Ward  v.  McNaugh- 
ton,  43  Cal.  159.) 
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^  594.  A  Jadgment  creditor  whose  judgment 
lien  is  subject  to  lien  of  a  prior  mortgage  is 
not  concluded  nor  are  his  rights  affected  by  a 
decree  of  foreclosure  of  the  mortgage  unless 
be  was  a  party  thereto.  (Alexander  v.  Green- 
wood, 24  Cal.  505.) 

Encumbrancers  after  suit  brought.  See 
ante,  565,  566. 

Prior  encumbrancers  as  parties.  See  ante, 
665. 

Parties,  where  mortgage  is  given  to  secure 
several  notes*    See  ante,  Vll,  2. 

F.  Personal   Representatives;    Heirs;  Chil- 
dren; Wife  or  Widow. 

695.  Where  a  plaintiff  in  an  action  to  fore- 
close a  mortgage  against  a  party  who  has 
died  since  the  service  of  the  summons,  and 
before  judgment,  asks  for  a  decree  of  sale  of 
the  mortgaged  premises,  and  if  the  same  is 
not  sufficient  to  discharge  the  debt,  then  for 
a  judgment  over  against  the  estate,  the  ad- 
ministrator is  a  necessary  party  to  the  suit. 
(Belloc  V.  Rogers,  9  Cal.  123.) 
Cited  98  Cal.  329. 

596.  The  personal  representatives  of  a  de- 
ceased mortgagor  are  not  necessary  parties  to 
a  foreclosure  suit,  where  the  mortgaged 
premises  have  been  conveyed  to  third  par- 
ties, and  all  recourse  against  the  property  of 
the  estate,  except  the  mortgaged  premises,  is 
waived;  and  a  judgment  of  foreclosure  in 
such  a  suit  is  valid  as  against  the  subsequent 
grantees.    (Gutseit  v.  Pennie,  98  Cal.  327.) 

597.  An  administrator  is  a  proper  party  to 
a  foreclosure  suit.  (Carr  v.  Caldwell,  10  Cal. 
880.) 

598.  If  a  mortgagor  convey  all  his  interest 
in  the  mortgaged  premises  to  a  third  person, 
and  afterwards  die  before  the  commencement 
of  the  foreclosure  suit,  his  personal  represent- 
ative is  not  a  necessary  party  to  the  action, 
if  no  judgment  for  the  de'ficiency  be  de- 
manded. (Hibemia  Savings  &  Loan  Soc.  v. 
Herbert,  53  Cal.  375.) 

Cited  98  Cal.  328. 

699.  When  the  family  residence,  which  has 
been  mortgaged  before  the  husband's  death, 
is  set  apart  after  his  death,  by  the  probate 
court,  for  the  use  of  the  widow  and  family, 
the  administrator  of  the  estate  is  not  a  neces- 
sary party  to  the  foreclosure  of  the  mortgage, 
provided  no  personal  claim  is  made  against 
the  estate.  (Schadt  v.  Heppe,  45  Cal.  433.) 
Cited  98  Cal.  329;  18  Nev.  222. 

600.  Heirs  at  law  of  the  mortgagor  are  not 
necessary  parties  to  an  action  to  foreclose  a 
mortgage.    (Collins  v.  Scott,  100  Cal.  446.) 

601.  In  an  action  against  an  administrator 
ta  foreclose  a  mortgage  the  heirs  of  the  de- 
ceased mortgagor  are  not  necessary  parties. 
(Bayly  v.  Muehe,  65  Cal.  346.) 

Cited  83  Cal.  612 ;  100  Cal.  452. 

602.  Children  of  deceased  mother  are  ten- 
ants in  common  of  the  legal  title  with  their 
father  to  the  community  property,  with 
power  in  the  father  to  convey  or  mortgage 
the  whole  estate  so  far  as  is  necessary  to  pro- 
vide for  the  debts  of  the  community ;  ana,  in 
an  action  for  the  foreclosure  of  a  mortgage 
executed  by  the  father  subsequent  to  the 


death  of  the  mother,  they  are  necessarv  paiv 
ties.    (Johnston  v.  San  Francisco  Sav.  Union, 
63  Cal.  664.) 
Cited  75  Cal.  141. 

603.  Defendant  in  a  foreclosure  suit  cannot 
object  that  his  wife,  who  joined  in  the  exe- 
cution of  the  mortgEM»,  is  not  made  a  code- 
fendant.    (Powell  v.  Ross,  4  Cal.  197.) 

604.  Where  a  married  man  executes  a  mort- 
gage, and  thereafter  files  a  declaration  of 
homestead  on  the  mortgaged  premises,  his 
wife  is  a  necessary  partv  defendant  in  an  ac- 
tion of  foreclosure;  if  she  is  not  made  a 
party  the  purchaser  at  the  foreclosure  sale  is 
not  entitled  to  a  writ  of  assistance  against 
the  husband.  (Hefner  v.  Urton,  71  Cal. 
479.) 

Foreclosure,  wife  when  a  proper  party.  See 
Husband  and  Wife,  509.  et  seq. 

Nonjoinder  of  wife,  husband  cannot  com- 
plain of.    See  post,  XIX,  7,  d,  F. 

605.  Where  the  mortgagor  of  real  property 
sells  and  conveys  his  estate  to  a  married  man 
and,  after  the  death  of  the  grantee  (his  wife 
surviving),  the  mortgagee  seeks  to  foreclose, 
the  widow  is  a  necessary  party  to  the  action. 
(Burton  v.  Lies,  21  Cal.  87.) 

G.  Principals;   Person   for   Whose   Benefit 
Mortgage  Executed. 

606.  In  foreclosing  a  mortgage,  executed  by 
the  grantee  of  an  agent  who  sells  without 
consideration,  the  principal  is  a  necessary 
party,  and,  if  he  is  not  made  a  party,  the  de- 
cree does  not  cut  off  his  rights.  (Randall  v. 
Buff,  79  Cal.  115.) 

607.  M.,  the  owner  of  land,  executes  a 
mortgage  to  K.  to  secure  a  note  of  B.  The 
holder  of  the  note  and  mortgage  brings  suit 
to  foredose,  making  M.  alone  defendant,  but 
askinff  no  personal  judgment  against  him  or 
B.  Held,  that  B.  was  not  a  necessary  party 
to  the  suit,  and  that  a  purchaser  at  sheriff's 
sale,  under  the  decree,  acquires  the  title. 
(Eearsing  v.  Kilian,  18  Cal.  491.) 

H.  Assignors  of  Mortgagor. 

608.  Where  a  promissory  note  and  a  mort- 
gage to  secure  the  same  are  executed  and  de- 
livered to  the  same  person,  and  the  payee  of 
the  note  and  mortgagee  indorses  the  note  and 
assigns  the  mortgage  to  a  third  person,  who 
brings  an  action  on  the  note  and  to  foreclose 
the  mortgage,  it  is  not  a  misjoinder  of  parties 
defendant  to  join  as  defendants  the  indorfler 
and  maker  of  the  note.  (Eastman  v.  Turman, 
24  Cal.  379.) 

c  Objection  to;  Bringing  in  New  Parties. 

609.  If  the  real  holders  of  the  title  are  not 
parties  to  the  decree  of  foreclosure  a  court  of 
equity  will  allow  them  to  be  made  such  by  a 
supplemental  complaint,  provided  applica- 
tion be  made  within  a  reasonable  time ;  but 
more  than  five  years  after  the  entry  of  the 
decree  ie  not  a  reasonable  time.  (Hey man  v. 
Lowell,  23  Cal.  106.)      . 

610.  In  an  action  commenced  May  27, 1878, 
to  foreclose  a  mortgage,  which  fell  due  June 
11,  1874, — in  which  the  mortgagor  alone  was 
made  defendant — judgment  wSs  rendered, 
and  the  mortgaged  premises  sold  under  exe- 
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cntion;  bat  afterward,  on  motion  of  tbe 
plaintiff,  the  sale  and  judgment  were  set 
aside,  and  on  May  3,  18o0,  the  plaintiff,  by 
leave  of  the  court,  filed  a  supplemental  com- 
plaint, setting  up  a  conveyance  of  the  mort- 
gaged premises  to  H.  and  others,  by  the 
mortgagor,  made  and  recorded  prior  to  the 
suit,  and  mining  them  and  a  subsequent 
grantee  parties  to  the  action.  Held,  by 
moving  in  the  original  action  to  make  the 
subsequent  grantees  of  the  mortgagor  parties 
to  the  action,  the  plaintiff  followed  the  course 
of  procedure  approved  in  previous  decisions 
of  this  court ;  but  it  was  too  late  to  resort  to 
a  remedy  affainst  new  parties  in  aid  of  a  cause 
of  action  which,  as  to  them,  was  barred  by  the 
statute  of  limitations;  and  their  demurrer 
on  that  ground  was  rightly  sustained,  (Jef- 
fers  V.  Cook,  58  Cal.  147.) 
ated  66  Cal.  336. 

611.  Where  certain  persons  are  made  de- 
fendants to  an  action  to  foreclose  a  mortgage, 
because  they  claim  some  right  or  interest  in 
the  land  subsequent  to  the  mortgage  lien,  and 
they  demur  on  the  ground  of  misjoinder  of 

Sarties  plaintiff,  an  error  in  overruling  the 
emurrer  is  not  prejudicial  to  them,  when 
the  court  finds  that  they  had  not  acquired 
anyrights  in  the  mortgaged  premises.  (Watt 
v.  Wright,  66  Cal.  202.) 

Bringing  in  trustee  by  amendment.  See 
ante,  662. 

Failure  to  serve,  codefendant  cannot  com- 
plain of  when.    See  post,  635. 

Foreclosure  suit,  wno  may  intervene.  See 
Intervention,  9. 

Intervention,  right  of  purchaser.  See  In- 
tervention, 17. 

Mortgagor,  right  to  intervene.  See  Inter- 
vention, 8. 

8,  Phadings. 

612.  The  averment  in  the  complaint,  that 
the  plaintiff  is  the  owner  of  the  note  and 
mortgage  in  suit,  is  a  sufficient  answer  to  the 
demurrer,  on  the  ground  that  it  does  not  ap- 
pear by  the  complaint  that  the  plaintiff  is  the 
holder  of  the  note.  (Rollins  v.  Forbes,  10 
Cal.  299.) 

613.  It  is  not  necessary,  in  an  action  to 
foreclose  a  mortgage,  where  the  note  secured 
appears  to  have  bsen  made  to  the  plaintiff 
and  not  assigned  to  it,  to  allege  that  the 
plaintiff  is  the  owner  of  the  note.  Such  an 
allegation  tenders  no  material  issue,  and  a 
denial  of  it  in  the  answer  is  irrelevant. 
(Bank  of  Shasta  v.  Boyd,  99  Cal.  604. ) 

614.  In  an  action  to  foreclose  a  mortgage 
given  to  secure  the  payment  of  certain 
promissory  notes,  where  it  appears  that  the 
notes  set  out  in  the  complaint  were  made 
payable  to  the  mortgagee  as  trustee  of  the 
estate  of  a  deceased  person,  an  averment,  in 
the  complaint,  that  plaintiff  is  the  owner  of 
the  notes  and  mortgages  as  trustee  of  the 
heirs  of  said  decedent,  is  immaterial  and  re- 
dundant, and  must  be  disregarded;  and  a 
judgment  in  favor  of  the  mortgagee,  as  trustee 
of  the  estate  of  the  decedent,  is  sustained  by 
the  pleadings.    (White  v.  Allatt,  87  Cal.  245.) 

615.  When  the  complaint  in  an  action  to 
foreclose  a  mortgage  has  a  copy  of  the  mort- 
gage annexed  as  an  exhibit,  to  which  it  re- 


fers, a  correct  description  of  the  land  in  the 
mortgage  is  sufficient  for  all  purposes  of  the 
suit.  (Whitby  v.  Rowell,  82  Cal.  635,  cited 
84  Cal.  235;  Emeric  v.  Tarns,  6  Cal.  155,  dted 
82  Cal.  505,  635,  636,  83  Cal.  31;  Johnston  v. 
McDuffee,  83  Cal.  30. ) 

616.  Complaint  in  foreclosure  must  oontain 
a  description  prima  facie  at  least  sufficient 
for  the  identification  of  the  property.  There 
must  be  such  a  basis  for  the  decree  that  is  to 
follow  to  rest  on.  (Crosby  v.  Dowd,  61  Gal. 
657,  602.) 

Cited  100  Cal.  83. 

617.  While  it  is  generally  sufficient  in  a 
complaint  in  foreclosure  to  describe  the 
premises  as  they  appear  in  the  mortgage 
itself,  this  is  only  so  wnen  the  mortgage  itsdf 
contains  a  description,  not  where,  as  here, 
the  mortgage  contains  no  description,  but 
only  a  reference  therefor  to  other  instru- 
ments, from  which  a  description  may  or  mav 
not  be  obtained.  (Crosby  v.  Bowd,  61  Cal. 
557.) 

Cited  64  Cal.  621;  66  Cal.  132.  136,  602;  87 
Cal.  26;  overruled  74  Cal.  470,  471,  474;  92 
Cal.  829,  330. 

618.  Foreclosure  suits  are  not  governed  by 
the  fifty-eighth  section  of  the  Practice  Act, 
requiring  a  description  of  the  premises  in  ac- 
tions to  recover  real  property.  (Emeric  v. 
Tarns,  6  Cal.  155.) 

619.  If  the  complaint  in  a  foreclosure  suit 
avers  that  the  mortgage  was  executed  by  the 
defendant  (thereby  making  it  by  averment 
a  legal  mortga^),  and  also  sets  out  a  copy  of 
the  same,  and  it  appears  on  its  face  not  to  be 
a  legal,  as  distinguished  from  an  equitable, 
mortgage,  the  averment  may  be  rejected  as 
surplusage.  (Love  v.  Sierra  Nevada  Lake 
Water  and  Min.  Co.,  32  Cal.  639.) 

Cited  23  Or.  544. 

620.  In  an  action  on  a  note,  and  to  enforce 
the  lien  of  a  mortgage  given  to  secure  its  pay- 
ment, where  other  parties  besides  the  mort- 
gagor are  made  defendants  on  the  ground  that 
they  have  or  claim  an  interest  in  the  mort- 
gaged property,  a  general  allegation  in  the 
complaint  that  such  parties  have,  or  claim  to 
have,  some  interest  in  the  property  is  all  that 
is  required.  (Poett  v.  Stearns,  28  Cal.  226.) 
Cited  39  Cal.  391 ;  93  Cal.  608.) 

621.  In  an  action  to  foreclose  a  mortgage 
an  allegation  that  a  party  who  is  made  a  co- 
defendant  with  the  mortgagor  has,  or  claims 
to  have,  some  interest  in  or  claim  upon  the 
mortgaged  premises  is  sufficient,  without 
averring  the  character  of  the  interest. 
(Anthony  v.  Nye,  30  Cal.  401.) 

Cited  39  Cal.  391 ;  68  Cal.  323;  93  Cal.  608;  2 
Wash.  438. 

622.  An  averment  in  a  complaint  in  an  ac- 
tion to  foreclose  a  mortage,  that  one  of  the 
defendants  *'  has,  or  claims  to  have,  some  in- 
terest or  claim  upon  said  premises,  which  in- 
terest or  claim  is  subsequent  to  and  subject  to 
the  lien  of  the  plaintin's  mortgage,  is  suffi- 
cient to  show  that  he  is  a  proper  party  de- 
fendant; and  the  character  of  his  interest 
need  not  be  set  forth,  nor  is  the  averment  is- 
suable. (Sichler  v.  Look,  93  Cal.  600.) 
Cited  93  Cal.  579,  580. 

623.  If  the  complaint  be  faulty  in  praying 
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to  hold  a  mbaeqnent  purchaser  of  mortgaged 
land  as  trustee  of  the  mortgagor,  on  account 
of  fraud  in  the  purchase,  such  defect  cannot 
be  reached  by  demurrer.  (De  Leon  y, 
Higuera,  15Cai.  483.) 

624.  Where  an  unverified  complaint  in  an 
action  to  foreclose  a  mortgage  alleges  that 
neither  the  interest  nor  the  principal  of  the 
note  has  been  paid,  an  answer  containing  a 
general  denial  puts  in  issue  every  material 
allegation  of  the  complaint,  and  raises  a  ma- 
terial issue  as  to  payment,  under  the  allega- 
tion of  non^myment,  and  it  is  error  for  the 
court  to  strike  out  the  answer.  (Bank  of 
Shasta  v.  Boyd,  99  Cal.  804.) 

625.  Where  note  and  mortgage  are  fully  set 
out  and  described  in  one  defense  of  an  answer, 
they  may  be  referred  to  in  a  separate  defense 
as  having  been  set  out  in  the  preceding  de- 
fense, without  the  necessity  of  repetition  of 
their  contents.  (Yost  v.  Commercial  Bank 
of  Santa  Ana,  94  Cal.  494.) 

626.  An  allegation  in  the  complaint  in  an 
action  to  foreclose  a  mortgage,  that  the  gran- 
tees of  the  mortgagor,  who  were  made  defend- 
ants, ''assumed  and  agreed"  to  pay  the  mort- 
gage debt,  is  not  the  statement  of  two  dis- 
tinct propositions,  but  the  word  ''assumed," 
as  used  in  the  allegation,  is  svnonvmous  with 
the  word  "agreed  ";  and  a  denial  in  the  an- 
swer by  such  grantees,  that  they  "  assumed 
and  agreed  "  to  pay  the  mortage  debt,  is  not 
a  conjunctive  or  evasive  denial,  but  is  suffi- 
cient to  raise  an  issue  as  to  such  allegation ; 
and  a  finding  of  fact,  based  upon  a  supposed 
admission  of  the  pleadings  as  to  their  as- 
sumption and  agreement  to  pay  the  debt,  is 
erroneous.    (Jones  v.  Eddy,  90  Cal.  147.) 

627.  In  this  case,  as  the  bond  in  the  com- 
plaint answers  to  the  description  of  the  bond 
offered  in  evidence,  and  as  the  complaint 
avers  that  the  mortgage  was  given  to  secure 
this  bond,  the  denials  in  the  answer  being 
literal  and  conjunctive,  the  execution  of  the 
bond  and  mortgage  was  held  to  be  admitted 
by  the  answer,  as  also  that  the  mortgage  was 
given  to  secure  the  debt  evidenced  by  the 
bond.    (Blankman  v.  Yallejo,  15  Cal.  6&.) 

628.  Where  the  answer  in  the  foreclosure 
suit  sets  up  the  facts  showing  that  a  portion 
of  the  land  sold  was  taken  up  under  the 
homestead  act,  it  shows  illegality  of  considera- 
tion of  the  mortgage  given  for  the  unpaid 
purchase  money,  and  it  is  not  necessary  to 
aver  the  mere  conclusion  of  law  that  the 
consideration  was  illegal.  (Moffatt  v.  Bul- 
aon,  96  Cal.  106.) 

629.  In  proceedings  for  the  foreclosure  of  a 
mortgage  the  answer  of  a  subsequent  mort- 
gagee, which  sets  up  a  junior  mortgage  and 
prays  for  a  foreclosure  thereof,  must  be 
treated  as  a  cross-complaint,  and  must  be 
served  upon  all  the  parties  affected  therebv, 
including  the  mortgagor,  though  he  has  maae 
default  upon  the  original  complaint.  (White 
V.  Patton,  87  Cal.  151.) 

630.  Where  such  service  Is  not  made,  the 
court  has  no  jurisdiction  to  render  judgment 
of  foreclosure  by  default  in  favor  of  the  sub- 
sequent mortgagee,  even  though  the  parties 
against  whom  the  default  was  taken  were 
properly  served  with  summons  issued  on  the 


original  complaint  and  had  failed  to  appear ; 
and  the  error  in  rendering  such  judgment  will 
be  corrected  upon  appeal  from  the  judgment 
by  default.    (White  v.  Patton,  87  CSal.  151.) 

631.  In  a  suit  to  foreclose  a  mortgage  upon 
real  estate,  where  the  defendant  nleads  pay- 
ment of  the  mortgage  note  out  of  the  proceeds 
of  the  sale  of  a  crop  of  defendant's  wheat, 
upon  which  plaintiff  held  a  chattel  mortgage 
to  secure  the  same  note,  plaintiff  must  be 
deemed  to  have  pleaded  in  avoidance  of  such 
defense  an  agreement  that  the  ^rain,  when 
harvested,  should  be  held  as  security  for  other 
advances  made  and  to  be  made  to  and  for  the 
defendant,  and  that  the  proceeds  of  the  sale  of 
the  grain  should  be  applied  first  in  payment 
of  such  advances,  and  the  remainder,  if  any, 
to  the  payment  of  the  note;  and  the  court 
may  receive  evidence  in  support  of  such 
agreement.  (Grangers'  Business  Assn.  of  Cal- 
ifornia V.  Clark,  84  Cal.  201.) 

Complaint  on  foreclosure,  sufficiency  of. 
See  ante,  218. 

Complaint  to  set  aside,  release,  and  fore- 
close states  but  one  cause  of  action.  See 
ante,  483. 

Attorneys'  fees,  allegations  as  to.  See  post, 
XIX,  17. 

YenuOi  showing.    See  ante,  XIX,  6. 

Unverified  answer  is  admission  of  validity. 
See  post,  638,  639. 

Pleadings,  relief  authorised  by.  See  post, 
XIX,  14,  c. 

Judgment  on  pleadings.  See  post,  XIX, 
14,  c. 

Variance  in  suit  to  foreclose.  See  post, 
653,654. 

Foreclosure  suit,  cross-complaint  in.  See 
Cross-complaint,  16,  et  seq. 

9,  Summons;  ConstruetivB  or  inautfteient  Semce. 

682.  A  notice  in  the  summons  in  an  action 
to  foreclose  a  mortgage  notifying  the  defend- 
ant that  "if  you  fail  to  appear  and  answer 
the  complaint,  as  above  required,  said  plain- 
tiff will  take  judgment  against  you  for  the 
relief  demanded  m  his  complaint,"  is  a  sub- 
stantial compliance  with  subdivision  5  of  sec- 
tion 407  of  the  CJode  of  Civil  Procedure,  re- 
quiring a  notice,  in  actions  other  than  those 
for  the  recovery  of  money  or  damages  only, 
that  "  the  plaintiff  will  apply  to  the  court  for 
the  relief  cfemanded  in  the  complaint " ;  and 
the  variance  from  the  form  of  the  words  pre- 
scribed by  the  code  cannot  mislead  the  de- 
fendant, if  the  court  is  applied  to  and  grants 
such  relief  as  is  given  in  the  code.  (Clark  v. 
Palmer,  90  Cal.  504.) 

633.  In  an  action  to  foreclose  a  mortgage 
the  court,  by  constructive  service  of  the  sum- 
mons by  publication  against  a  nonresident 
mortgagor,  acquires  jurisdiction  to  ascertain 
the  amount  secured  by  the  mortgage,  and  to 
make  and  enter  a  valia  decree  of  foreclosure 
directing  a  sale  of  the  mortgaged  property, 
and  the  application  of  the  proceeds  to  the  pay- 
ment of  tne  amount  secured,  including  costs 
and  expenses,  but  does  not  thereby  acquire 
jurisdiction  to  enter  or  docket  a  personal 
I  judgment  against  the  mortgagor  for  any  de- 
ficiency left  unpaid  by  the  proceeds  of  the 
sale,  and  such  personal  judgment,  if  entered 
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and  docketed,  is  void.    (Blambei^  ▼.  Bitch, 
09  Cal.  416.) 

634.  Where  the  affidavit  of  service  of  earn- 
mons  is  insufficient,  and  judgment  of  fore- 
closure was  obtained  on  such  service,  and  the 
premises  sold  under  the  judgment  to  a  part^ 
who  was  at  the  time  of  such  purchase  cogni- 
sant of  the  fact  of  such  defective  service,  and 
also  that  the  defendant  was  a  married  woman, 
and,  where  the  defendant  has  a  valid  defense 
to  such  action,  the  judgment  will  be  set  aside. 
(McMillan  v.  Reynolds,  11  Cal.  372.) 

Cited  27  Cal.  299 ;  36  Cal.  300. 

635.  In  an  action  of  foreclosure  of  mort- 
gage, when  there  are  several  subsequent  en- 
cumbrancers, who  have  been  duly  served  with 
process  and  suffered  default,  and  one  who 
was  not  served,  and  when  it  appears  that  the 
property  has  been  sold  under  the  decree  for  a 
sum  less  than  the  amount  due  upon  the  mort- 
gage, and  no  question  as  to  the  regularity  or 
laimess  of  the  sale  is  made,  the  defendants  so 
served  are  not  in  the  position  to  complain 
that  their  codefendant  was  not  properly 
served.  (Montgomery  v.  Tutt,  11  Cal.  307.) 
Cited  86  Cal.  564. 

Purchaser  presumed  to  buy  with  notice  of 
defects  in  service.     See  post,  841. 

10.  Jury  Trial  of  issues  in, 

636.  In  an  action  for  the  foreclosure  of  a 
mortgage,  issues  raised  as  to  the  execution  of 
the  note  and  mortgage,  and  as  to  a  home- 
stead in  the  property,  though  not  equitable 
issues,  are  not  separatelv  triable  by  jury. 
The  action,  being  equitable,  is  triable  by  the 
court,  which  may  pass  upon  all  lesal  issues 
incidental  to  the  equitable  reliex  sought. 
(Downing  v.  Le  Bu,  82  Cal.  471.) 

//.  £¥idenee  in, 

637.  A  mortgage  is  a  mere  incident  to  the 
debt,  and,  in  order  to  maintain  an  action 
founded  on  the  mortgage,  the  debt  must  first 
be  proved.    (Bennett  v.  Taylor,  5  Cal.  502.) 
Cited  6  Cal.  483 ;  9  Cal.  410. 

638.  Under  section  447  of  the  Code  of  Civil 
Procedure,  where  the  complaint  in  an  action 
of  foreclosure  contains  a  copy  of  the  note  and 
mortgage  sued  upK)n,  and  the  answer  is  un- 
verified, the  genuineness  and  due  execution 
of  those  instruments  are  admitted.  (Waldrip 
V.  Black,  74  Cal.  409.) 

639.  In  a  suit  to  foreclose  a  mortgage,  if  the 
note  to  secure  which  the  mortgage  was  given 
is  recited  in  the  complaint,  and  the  aver- 
ment as  to  its  contents  and  due  execution  is 
not  denied  by  the  answer,  the  plaintiff  need 
not  offer  evidence  to  prove  the  indebtedness. 
(Cerf  V.  Ashley,  68  Cal.  419.) 

640.  Action  will  not  lie  on  mere  recital 
in  mortgage  of  the  existence  of  the  debt. 
(Shafer  v.  Bear  River  etc.  Min.  Co.,  4  Cal. 
294.) 

Cited  22  Cal.  620. 

641.  If  mortgagee  under  seal  expressly  de- 
clares and  recites  indebtedness,  this  is  suffi- 
cient evidence  of  the  indebtedness  in  a  fore- 
closure suit.  No  law  requires  any  note,  bond, 
or  the  like,  in  addition  to  such  a  mortgage. 
(Whitney  v.  Buckman,  13  Cal.  536.) 

Cited  98  Cal.  520. 


642.  If  an  answer,  in  an  action  to  foreclose 
a  mortgage,  denies  that  there  is  money  due 
on  the  debt  the  mortgage  was  given  to  secure, 
the  mortgage  is  competent  evidence  for  the 
plaintiff  to  prove  the  sum  due.  (Whitmore 
V.  Reynolds,  46  Cal.  380.) 

643.^  It  is  error  to  permit  the  plaintiff  to  in- 
troduce a  mortgage  in  evidence,  without  first 
producing  or  accounting  for  the  note.  (Ben- 
nett V.  Taylor,  5  Cal.  &S2,) 

644.  Copy  of  a  mortgage  is  not  admissible 
as  evidence,  where  the  absence  of  the  origi- 
nal is  not  accounted  for.  (Ord  v.  McKee,  5 
Cal.  515.) 

645.  Parol  pioof  of  the  existence  of  a  debt 
intended  to  oe  secured  b^  mortgage  is  admis- 
sible. ( Shaver  v.  Bear  River  etc.  Min.  Co.,  10 
Cal.  396.) 

646.  Affidavit  by  defendant,  in  effect  ao- 
knowled^ng  debt  for  which  suit  is  brought, 
is  admissible  in  evidence  for  plaintiff,  though 
made  in  a  former  suit  between  the  parties. 
And  although  the  affidavit  was  unnecessary, 
still,  this  being  an  equity  case,  defendant 
cannot  complain  that  plaintiff  proved  his  case 
too  clearly,  or  introduced  redundant  testi- 
mony, because  the  mortgage  was  uncontra- 
dictea  and  conclusively  established  the  debt. 
(Whitney  v.  Buckman,  13  Cal.  536.) 

647.  No  proof  is  required,  in  an  action  to 
foreclose  a  mortgage,  of  any  consideration 
moving  to  the  mortgagor.  The  note  imports 
a  consideration.  (Downing  v.  Le  Du,  82  CbL 
471.) 

648.  In  an  action  to  foreclose  a  mortgage  for 
the  purchase  money  of  land  sold  and  con- 
veyed to  the  mortgagor  by  the  mortgagee  the 
defendant  set  up  in  his  answer,  and  on  the 
trial  in  effect  offered  to  prove,  false  and  fraud- 
ulent misrepresentations  as  to  the  boundaries 
a.id  quantity  of  land  sold,  a  partial  failure  of 
the  title,  and  an  offer  to  rescind ;  but  did  not 
offer  to  prove  eviction.  Held,  that  the  evi- 
dence was  rightly  excluded.  McKee,  dissent- 
ing.    (Alden  v.  Pryal,  60  Cal.  215.) 

649.  Evidence  as  to  the  condition  of  the  real 
estate  market  at  the  time  of  an  alleged  satis- 
faction of  the  mortgage  which  is  sought  to  be 
foreclosed  is  not  admissible  in  favor  of  de- 
fendant in  the  action  oi  foreclosure  to  show 
why  suit  was  brought,  as  the  motive  of  plain- 
tiff for  bringins  the  suit  is  not  material. 
(Storoh  V.  McCain,  85  Cal.  304.) 

650.  In  a  suit  to  foreclose  a  mortgage  it  is 
competent  for  the  defendants  to  introduce  in 
evidence  a  subseouent  written  ^^reement  of 
the  parties,  by  which  an  assignment  of  the 
rents  of  the  mortgaged  premises,  until  full 
payment  of  the  mortgage  debt,  is  made  by 
the  mortgagor  and  accepted  by  the  mortgagee. 
(Angier  v.  Masterson,  6  Cal.  61.) 

651.  If  two  persons  buv  property  together, 
and  one  furnishes  all  the  money,  and  the 
other,  to  secure  him  for  one-half  the  money 
advanced  for  such  other,  mortgages  other 
property,  and  the  two  then  agree,  in  writins, 
that  the  mortgage  is  given  for  money  aa- 
vanced  in  the  purchase,  and  that,  in  the  set- 
tlement of  accounts,  the  mortgagor  shall  N 
allowed  reasonable  compensation  for  services 
as  an  attorney  which  he  may  render  in  per- 
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fectlng  the  title  to  the  property  put>cha8ed, 
the  value  of  the  services  rendered  as  attorney 
under  the  contract  may  be  proved  for  the  pur- 
pose of  reducing  the  amount  due  on  the  mort- 
gage.   (Whitmore  v.  Reynolds,  46  Cal.  380.) 

652.  The  action  was  brouzht  to  foreclose  a 
mortgage  against  the  original  mortgagor,  and 
a  subsequent  purchaser  of  the  mortgaged 
premises.  The  mortgagor  disclaimed  all  in- 
terest in  the  premises,  and  no  personal  judg- 
ment was  asked  or  had  against  him.  On  the 
trial  the  judgment-roll  in  a  previous  action 
brought  by  the  subsequent  purchaser  against 
the  mortgagee  to  redeem  from  the  mortgagee, 
in  which  action  the  mortgagor  had  not  been 
made  a  party,  was  introduced  in  evidence  by 
the  mortagee.  Held,  the  real  parties  in  in- 
terest in  both  actions  being  the  same,  the 
i'udgment-roU  was  properly  admitted.  (Mil- 
er  V.  Thayer,  74  Cal.  361.) 

663.  In  a  foreclosure  suit  on  bond  and  mort- 
gage, the  fact  that  the  bond  offered  in  proof 
on  the  trial  does  not  answer  the  description 
of  the  bond  as  recited  in  the  mortgage,  is  mat- 
ter of  identity  merely,  and  not  properly 
matter  of  variance,  the  bond  offered  answer- 
ing to  the  description  given  in  the  complaint. 
(Blankman  v.  Vallejo,  15  Cal.  638.) 

664.  In  an  action  on  a  note  and  to  foreclose 
a  mortgage  given  to  secure  it,  where  the 
promisor  and  mortgagor  is  made  defendant 
along  with  one  claiming  under  the  mortgagor 
by  deed  subsequent  to  the  mortgage,  the  pur- 
chaser from  the  mortgagor  cannot  claim  the 
benefit  of  nor  offer  testimony  to  show  a  ten- 
der of  the  amount  due  on  the  mortgage  before 
suit  brought,  unless  he  pleads  it.  Such  plea 
by  the  mortgagor  will  not  avail  the  purchaser. 
(Bryan  v.  Maume,  28  Cal.  238.) 

Adverse  title,  evidence  of.    See  post,  656. 

Payment,  evidence  under  plea  of.  See 
ante,  631. 

Power  of  agent  to  release,  evidence  as  to. 
See  ante,  480,  481. 

Evidence  of  oral  contract  in  foreclosure. 
See  Contracts,  70. 

12.  Questions  Considered  on, 

665.  In  an  action  to  foreclose  a  mortgage, 
can  the  titles  held  by  parties  claiming  under 
the  mortgagor,  obtained  prior  to  the  date  of 
the  mortgage,  be  litigated,  query ?  (Hi bernia 
Savings  and  loan  Society  v.  Ordway,  38  Cal. 
679.) 

656.  A  title  paramount  and  hostile  to  the 
title  of  the  mortgagor  and  mortgagee  cannot 
be  litigated  in  an  action  to  foreclose  a  mort- 
gage ;  and,  when  an  answer  sets  up  such  para- 
mount titie  to  a  portion  of  the  mortgaged 
premises,  it  is  error  to  overrule  an  objection 
to  evidence  thereof,  as  being  irrelevant  and 
immaterial  and  tending  to  prove  no  issue  in 
the  case.    (Cody  v.  Bean,  93  Cal.  678. ) 

667.  In  an  action  to  foreclose  a  mortgage,  a 
title  claimed  adversely  to  the  mortgagor  can- 
not be  litigated.  (Marlow  v.  Barlew,  53  Cal. 
466.) 

Cited  76  Cal.  105;  distinguished  75  Cal.  140. 

668.  Adverse  titles  to  the  premises  held  by 
parties  claiming  by  conveyance  from  the 
mortgagor  prior  to  the  mortgage,  or  from 
third  parties  prior  or  subsequent  to  the  mort- 


gage, are  not  the  proper  subjects  of  deter- 
mination in  the  siut.  Such  titles  must  be 
settled  in  a  different  action,  giving  rise,  as 
they  generally  do,  to  questions  of  purely  legal 
cognizance.  (San  Francisco  v.  Lawton,  18 
Cal.  465.) 
Cited  23  Cal.  39;  27  Cal.  425;  38  Cal.  681 ;  63 

Cal.  160;   H  Cal.  423;   75  Cal.  105,  140 ;  83 

Cal.  430;  93  Cal.  679,  610. 

669.  The  rule  that  adverse  interests  cannot 
be  litigated  in  foreclosure  applies  only  to  in- 
terests not  subject  to  the  mortgage.  The 
question  whether  an  interest  is  subject  to  the 
mortgage  can  be  tried  in  the  foreclosure  suit. 
(Tolman  v.  Smith,  85  Cal.  280.) 

660.  An  adverse  title  to  the  mortgaged 
premises  held  by  parties  claiming  by  convey- 
ance prior  to  the  mortgage,  or  by  title  para- 
mount to  the  title  of  the  mortgagor,  is  not 
the  proper  subject  for  determination  in  a 
suit  lor  foreclosure.  The  court  may  refuse  to 
pass  upon  such  title,  and  the  proper  course 
would  be  to  dismiss  the  action  as  to  the  ad- 
verse claimant,  or  to  specify  in  the  decree 
that  it  is  made  without  prejudice  to  his  ad- 
verse rights.  (Ord  v.  Bartlett,  83  Cal.  428.) 
Cited  93  Cal.  579. 

661.  If  any  of  the  parties  defendant  in 
an  action  to  foreclose  a  mortgage  claim  title 
to  the  mortgaged  premises,  or  any  ix)rtion 
thereof,  adversely  to  the  title  mortgaged, 
their  rights  under  such  adverse  title  snoula 
be  saved  in  the  decree.  (Elias  v.  Yerdugo, 
27  Cal.  418.) 

Cited  63  Cal.  160. 

6  )2.  It  is  proper  that  the  judgment  should 
be  without  prejudice  to  the  adverse  right 
claimed  by  the  defendant,  who  is  made  a 
I)arty  under  an  allegation  that  he  has  or 
claims  an  interest  in  the  premises  which  is 
subject  to  the  lien  of  the  plaintiff's  mortgage ; 
and  a  judgment  erroneously  determining  the 
adverse  title  set  up  in  the  answer  will  be 
modified  accordingly  upon  appeal.  (Cody  v. 
Bean,  93  Cal.  578.) 

663.  Where  some  of  the  parties  defendants 
in  an  action  to  foreclose  a  mortgage  claim  the 
property  adversely  to  the  mortgagor  under 
paramount  title  the  decree  should  reserve 
their  rights,  not  simply  by  a  declaration  that 
their  rights  are  reserved,  but  by  so  limiting 
the  relief  awarded  as  to  protect  them.  (San 
Francisco  v.  Lawton,  21  Cal.  689. ) 

Cited  38  Cal.  681 ;  63  Cal.  160. 

664.  Where  defendants  thus  claiming  ad- 
versely are  in  possession,  a  decree  directing 
upon  the  sale  (redemption  not  being  made),  a 
conveyance  of  the  fee  and  a  delivery  of  ix)Bses- 
sion  to  the  purchaser,  and  conferring  upon 
him,  until  redemption  made,  the  right  to  re- 
cover the  rents,  issues,  and  profits  of  the  land, 
is  erroneous.  In  such  case  the  decree  must 
be  limited  to  a  sale  of  the  rights  and  interests 
which  the  mortgagor  possesbed  at  the  date  of 
his  mortgage,  leaving  the  purchaser  to  assert 
his  right  to  the  possession,  after  receiving  his 
conveyance,  by  the  ordinary  action  of  eject- 
ment. (San  Francisco  v.  jLawton,  21  Cal. 
689.) 

665.  In  an  action  to  foreclose  a  mortgage, 
the  mortgagors  and  one  Samuel  Kay  were 
made  defendants.     The   complaint   alleged 
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that  Kay  had  or  claimed  some  InteTest  in  the 
premises  subsequent  and  subject  to  the  mort- 
gage. Kay  answered  denying  that  the  inter- 
est claimed  by  him  was  subseauent  or  subject 
to  the  mortgage.  It  appeared  from  the  evi- 
dence that  his  claim  was  founded  upon  a  deed 
executed  on  a  sale  for  taxes  made  after  the 
mortgage  was  given.  The  court  found  that 
the  claim  was  invalid,  that  Kay  had  no  inter- 
est in  the  premises,  and  that  the  allegations 
of  the  complaint  were  true.  A  judgment  was 
rendered  accordingly.  Held,  that  the  judg- 
ment was  erroneous,  that  the  title  claimed  by 
Kay  was  adverse,  and  not  subject  to  the  mort- 
gajge,  that  the  validity  could  not  be  deter- 
mined in  such  an  action,  and  that  the  judg- 
ment should  have  been  without  prejudice  to 
the  rights  of  Kay  under  the  tax  deed.  (Odell 
V.  Wilson,  63  Cal.  169.) 

666.  Whether  the  plaintiff  who  is  vested  by 
the  indorsement  of  the  notes  and  mortgages 
with  the  legal  title  thereto  is  the  real  party 
in  interest,  or  whether  the  assignment  was 
made  at  the  instance  and  for  the  benefit  of  an 
administrator  forbidden  to  purchase  a  claim 
agaiDst  the  estate  he  represents,  or  whether 
the  payment  by  the  administrator  for  the  as- 
signment operated  to  extinguish  the  mort- 
gages, cannot  be  questioned  by  a  defendant 
claiming  under  a  mortgagor,  who  has  not 
pleaded  any  facts  showing  a  defense  against 
the  administrator  or  questioning  the  right  of 
the  plaintiff  to  bring  the  action.  (Burnett 
V.  Ly ford,  93  Cal.  114.) 

667.  Issue  as  to  value  of  property  is  imma- 
terial in  an  action  to  foreclose  a  mortgage ; 
and  the  question  as  to  whether  the  finding 
such  issue  is  justified  by  the  evidence  is  of  no 
consequence.  (Maddox  v.  Wyman,  92  Cal. 
674.) 

Adverse  title  cannot  be  tried.  See  ante, 
675. 

Litigation  of  adverse  interests  in,  effect  of 
on  collateral  attack.    See  Judgments,  731. 

13.  fieeei¥ers  or  Masters,  Appointment  of. 

Appointment  of  receiver.    See  ante,  367. 

668.  In  a  foreclosure  suit  the  plaintiff  has 
no  right  to  have  a  receiver  of  rents  and 
profits  of  the  mortgaged  property  apix)inted 
pending  the  litigation.    (Guy  v.  Ide,  6  Gal. 

Cited  60  Cal.  11 ;  64  Cal.  623. 

669.  The  usual  and  best  method  of  proceed- 
ing in  cases  of  foreclosure  is  to  appoint  a 
master  to  find  and  report  the  amount  due, 
and  then  exceptions  may  be  filed  to  the  re- 
port upon  which  the  iudgment  of  the  chan- 
cellor IS  given,  and  this  may  afterward  be 
assigned  as  error.  (Guy  v.  franklin,  6  Cal, 
416.) 

670.  It  is  no  error  for  the  chancellor  to 
make  the  calculations  himself;  but  when  he 
has  done  so,  a  mistake  in  calculation  must  be 
brought  to  his  notice  in  some  form  analogous 
to  that  of  an  exception  to  a  master's  report. 
(Guy  V.  Franklin,  6  Cal.  416.) 

Appointment  of  receiver  on  foreclosure  of 
chattel  mortgage.    See  post.  1022. 

Directing  proceeds  of  sale  to  be  paid  to 
master.    See  post,  693. 


.  Receiver,  right  to,  of  purchamr  at  loreclci- 
ure  to.    See  post,  822,  825. 

Receiver,  appointment  of  in  sniit  to  fafi»- 
close  mortgage.    See  Receivers,  12,  et  aeq. 

14.  Deerse  in, 

a.  Under  Old  Chancery  System;  Option  of 

Mortgagee  as  to. 

671.  The  decree  in  a  foreclosore  suit,  under 
the  old  equity  system,  usually  directed  tbe 
mortgagor  to  assert  his  right  oy  payment  of 
the  principal  sum  due,  interest  and  oosta, 
within  a  designated  period,  or  be  barred  of 
his  equity.  The  decree  operated  directly 
upon  the  property,  and  its  effect  wms  to  re- 
store the  same,  ux>on  payment,  to  the  mort- 
gagor, or  to  vest,  upon  failure  of  pajrment,  an 
absolute  title  in  the  mortgagee.  To  give  any 
efficacy  to  the  decree,  it  was  essential  that  the 
owner  of  the  equity  should  be  brought  before 
the  court;  and  he  was  an  indispensable  party 
to  a  valid  foreclosure.  (Goodenow  v.  Ewer, 
16  Cal.  461.) 

672.  In  this  state  parties  are  at  liberty  to 
adopt,  in  the  foreclosure  of  mortgages,  the 
course  pursued  under  the  old  chancery  sys- 
tem, and  take  a  decree  adjudging  the  amount 
due  upon  the  personal  obligation  of  the  mort- 
gagor, and  directing  a  sale  of  the  premises, 
and  the  application  of  the  proceeds  to  its  pay- 
ment, ana  Apply i  after  sale,  for  the  ascertain- 
ment of  any  deficiency,  and  execution  for  the 
same ;  or  they  may  take  a  formal  judgment 
for  the  amount  due  in  the  first  instance. 
(Rowland  v.  Leiby,  14  Cal.  156.) 

Cited  16  Cal.  422 ;  22  Cal.  127 :  23  Cal.  623 ;  26 
Cal.  349. 

Judgment  under  old  chancery  practice.  See 
poet,  717. 

b.  Effect  of  on  Property  or  as  a  Merger. 

673.  Foreclosure  suit,  by  our  law  results 
only  in  legal  ascertainment  of  amount  due, 
ana  a  decree  directing  the  sale  of  the  premises, 
for  its  satisfaction,  tne  surplus,  if  any,  going 
to  subsequent  encumbrancers  or  the  owner  <h 
the  i)remises,  and  execution  following  for  any 
deficiency.  (McMillan  v.  Richards,  9  Cal. 
366.) 

Rule  changed  by  statute,  62  Cal.  646-48. 

674.  When  mortgage  conveys  estate  in  fee 
simple  absolute,  a  decree  enforcing  the  same, 
is,  in  effect,  a  decree  that  the  estate  vested  in 
the  mortgagor  at  the  date  of  the  mortgage,  as 
well  as  that  which  shall  at  any  time  come  to 
him,  be  sold,  and  the  sheriff's  aeed  to  the  pur- 
chaser operates  to  transfer  to  such  purchaser 
the  estate  so  directed  to  be  sold.  (Yallejo  Land 
Commrs.  v.  Viera,  48  Cal.  572.) 

676.  A  mortgage,  although  in  some  sense 
merged  in  the  decree,  remains  a  muniment 
of  the  title  which  passes  to  the  purchaser  at 
the  mortgage  sale,  to  be  looked  to,  not  only 
for  the  purpose  of  ascertaining  the  time  at 
which  the  mortgage  lien  attacned,  but  idso, 
in  the  absence  of  express  directions  in  the 
decree  limiting  the  estate  to  be  sold,  the  es- 
tate conveyed  by  way  of  mortgage.  (Yallejo 
Land  Commrs.  v.  Viera,  48  Cal.  572.) 

676.  A  mortgage  is  mersed  in  the  decree  of 
foreclosure,  and  a  party  who  enters  under  the 
decree  cannot  be  regarded  as  a  mortgagee  io 
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poflaeasion.    (Davenport  ▼•  Turpin,  43  Cal. 

Cited  58  Gal.  67. 

Beaervation  of  adverse  rightfl  in.  See  antei 
660,  et  aeq^. 

Clause  in  decree  foreclosing  equity  of  re- 
demption.   See  post,  XX,  4. 

e.  Belief   Authorized   by   Pleadings;    Judg- 
ment on  the  Pleaaings ;  Default. 

677.  In  a  foreclosure  suit,  where  judgment 
is  taken  by  default,  the  decree  can  give  no 
relief  beyond  that  which  is  demanded  in  the 
bill.     (Baun  v.  Beynolds,  11  Cal.  14.) 
Cited  27  Cal.  102;  29  Cal.  168;  1  Nev.  817. 

678.  A  judgment  by  default  in  a  foreclosure 
suit  cannot  be  entered  for  a  larger  amount 
than  the  complaint  shows  to  be  due.  (Sav- 
ings and  Loan  Soc.  v.  Horton,  63  Cal.  105.) 

679.  If  the  complaint  avers  that  the  mort- 
ffage  sought  to  be  foreclosed  was  made  by  de- 
fendant, and  contains  a  cop}r  of  it.  and  also 
avers  facts  making  it  an  equitable  mortgage, 
and  it  appears  to  be  in  fact  an  equitable  mort- 
gage, the  plaintiff  is  entitled  to  have  it  en- 
forced as  such.  (Love  v.  Sierra  Nevada  Lake 
Water  and  Min.  Co.,  32  Cal.  639.) 

680.  In  an  action  to  foreclose  a  mortgage 
the  judgment  should  not  include  the  amount 
of  taxes  and  insurance  paid  by  the  mortgagee 
on  the  mortgaged  property,  unless  the  com- 
plaint alleges  their  payment.  (Hibemia  Sav. 
and  Loan  Soc.  v.  Conlin,  67  Cal.  178.) 

681.  Where  the  complaint,  in  an  action  to 
foreclose  a  mortgage,  alleges  that  at  the  date 
of  the  mortgage  note  the  plaintiff  paid  out, 
for  and  at  the  request  of  the  defendant,  a  cer- 
tain sum  of  monev  which  formed  part  of  the 
consideration  of  the  note  and  mortgage,  and 
no  other  consideration  for  the  note  is  alleged, 
the  plaintiff  is  limited  to  the  recovery  of  the 
amount  paid  by  him  at  the  request  of  the  de- 
fendant.   (Brown  v.  Bouse,  93  Cal.  237.) 

682.  When  an  unverified  complaint  in  a 
foreclosure  suit  avers  that  the  whole  debt 
secured  by  the  mortgage  is  due,  but  shows  by 
the  terms  of  the  note  and  mortgage  set  out  in 
the  complaint  that  only  one  installment  of 
interest  is  due,  and  that  other  installments 
and  the  principal  debt  will  fall  due  in  future, 
and  the  answer  is  a  general  denial,  a  finding 
of  the  facts  as  they  apfiear  by  the  terms  of 
the  note  and  mortgage  is  within  the  issues, 
and,  under  the  general  prayer  for  relief,  the 
plaintiff  is  entitled  to  any  relief  consistent 
with  the  facts  pleaded,  and  a  decree  is  proper 
which  provides  for  a  sale  of  so  much  of  the 
mortgaged  premises  as  may  be  necessair  to 
pay  the  installment  due,  and  that  hereafter, 
as  more  shall  become  due,  plaintiff  may 
apply  for  a  decree  that  more  of  the  mortgaged 
premises  be  sold.  (Bank  of  Napa  v.  God- 
frey, 77  Cal.  612.) 

683.  In  an  action  by  the  executors  of  the 
mortgagee  to  foreclose  a  mortgage  given  to 
secure  a  promissory  note,  and  also  a  written 
agreement  of  the  mortgagor  to  pay  to  the 
mor^gee  the  remainder  of  full  interest  on  a 
prior  mortgage,  unless  the  mortgagee  was  will- 
ing to  accept  a  less  rate  already  paid  as  pay- 
ment in  full,  when  the  complaint  averred 
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that  the  mortgagee  and  his  executors  did  not 
elect  and  never  consented  to  accept  the  less 
rate,  and  that  payments  made  by  the  mort- 
gagor had  been  applied  by  the  executors  of 
the  mortgagor  in  payment  of  the  amount  due 
upon  the  written  agreement,  and  prayed  for 
foreclosure  of  the  mortgage  for  a  balance  due 
upon  the  note,  and  the  answer  took  issue 
upon  the  allegations  as  if>  the  written  agree- 
ment, and  averred  that  the  mortgagee  agreed 
to  accept  the  less  rate  paid  as  payment  in  full, 
and  also  that  the  note  had  been  paid  in  full, 
and  that  the  payments  made  were  applied  by 
the  defendant  to  the  extinction  of  the  note, 
and  the  findings  were  responsive  to  the  is- 
sues, and  establish  that  the  agreement  to  nay 
interest  in  full  was  never  discharged,  but  tnat 
the  note  was  paid  in  full,  and  that  plaintiffs 
had  no  right  to  apply  anv  payments  upon  the 
written  agreement,  the  facts  in  regard  to  the 
written  agreement  were  sufficiently  embraced 
within  the  issues  to  warrant  a  decree  of  fore- 
closure of  the  mortgi^  for  the  amount  due 
and  unpaid  upon  the  written  agreement, 
though  not  specifically  prayed  for  in  the  com- 
plaint. (Johnson  v.  Polhemus,  99  Cal. 
240.) 

Sufficiency  of  complaint  to  sustain  personal 
judgment.     See  post,  701,  721. 

Insufficient  pleading,  validity  of  judgment. 
See  post,  XIX,  14,  h. 

684.  In  an  action  for  the  foreclosure  of  a 
mortgage,  where  the  plaintiff  sues  simply  as 
a  trustee,  without  naming  the  cestui  que 
trust  named  in  the  note  and  mortgage,  an 
answer  alleging  that  the  defendants  have  no 
knowledge  or  information  sufficient  to  form  a 
belief  as  to  whether  the  plaintiff  was  trustee 
for  the  party  named  in  the  note  and  mort- 
gage, or  as  to  how  or  when  any  trust  was 
created,  or  as  to  the  nature  of  the  trust  if 
created,  but  failing  to  deny  the  making, 
execution,  and  delivery  of  the  note  ana 
mortgage,  raises  no  material  issue,  and  the 
plaintiff  is  entitled  to  judgment  upon  the 
pleadings.     (Scott  v.  Sells,  88  Cal.  599.) 

Power  of  court  where  interest  only  is  due. 
See  ante,  XIX,  3. 

Belief  in  excess  of  prayer,  what  is  not.  See 
Judgments^  516. 

Default  in  action  to  foreclose  admits  ma- 
terial allegations  of  complaint.    See  Defaults, 

What  showing  sufficient  to  authorize  de- 
fault in  suit  to  foreclose.    See  Defaults.  22. 

Dismissal  of  foreclosure  suit,  effect  oi.  See 
Dismissal,  65. 

d.  Interest. 

685.  Judgment  in  foreclosure  properly  pro- 
vides for  le^al  interest  on  the  sum  lound  due 
from  the  time  it  becomes  due.  (Jones  v. 
Gardner,  57  Cal.  641,  643.) 

686.  The  theory  of  the  law  is  not  that  the 
party  recovers  the  particular  note  or  chose  in 
action,  as  is  commonly  imagined,  but  that  he 
recovers  damages  for  the  nonperformance  of 
the  contract ;  and,  in  case  of  failure  to  pay 
money  due,  the  true  measure  of  damages  is 
the  amount  of  money  owing  and  the  interest 
which  was  agreed  upon.  (Guy  v.  Franklin, 
5  Cal.  416.) 
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6.  Contents  of;  Description;  Direction  as  to 
Application  of  Proceeds. 

687.  In  the  ordinary  action  of  foreclosure 
the  judgment  need  only  determine  the 
amount  of  the  deht,  the  defendant  who  is 
personally  liable  therefor,  and  direct  a  sale  of 
the  mortgaged  lands  and  an  application  of 
their  proceeds  to  satisfy  this  amount,  with 
such  provision  for  the  rights  of  the  defend- 
ants between  themselves  as  may  be  presented 
in  the  case ;  but  it  is  expedient  to  insert  that 
a  writ  of  assistance  may  issue  without  further 
notice,  since  such  writ  is  a  part  of  the  execu- 
tion of  the  judgment,  (bichler  v.  Look.  93 
Cal.  600.) 

688.  Section  246  of  the  Practice  Act  sets 
forth  all  the  requisites  of  a  judgment  in  a 
case  of  foreclosure.  It  need  only  contain  a 
statement  of  the  amount  due  to  the  plaintiff, 
a  designation  of  the  defendants  who  are  per- 
sonally liable  for  the  payment  of  the  debt, 
and  a  direction  that  the  mortgaged  premises, 
or  so  much  thereof  as  may  be  necessary,  be 
sold  according  to  law,  and  the  proceeds  ap- 
plied to  the  payment  of  the  expenses  of  the 
sale,  the  costs  of  the  action,  and  the  debt. 
(Leviston  v.  Swan,  33  Cal.  480.) 

Cited  90  Cal.  185;  93  Cal.  610;  9  Utah,  314. 

689.  Where  the  description  of  the  land 
mortgaged,  as  written  in  the  mortgage^  con- 
tains a  latent  ambiguity  which  renders  it  un- 
certain what  are  the  boundaries  of  the  prem- 
ises mortgaged,  the  court  may,  in  an  action  to 
foreclose  the  mortgage,  as  between  the  mort- 
gagee and  mortgagor  or  his  grantees,  deter- 
mine, and  by  its  judgment  fix,  the  boundaries 
of  the  land  upon  winch  the  lien  has  attached. 
(Doe  V.  Vallejo,  29  Cal.  385.) 

690.  A  judgment  of  foreclosure  which  de- 
scribes the  mortgaged  premises  as  a  tract  of 
land  described  by  metes  and  bounds,  with  the 
exception  of  sucn  portions  thereof  as  are  de- 
scribed in  certain  conveyances  on  record  in 
the  county  recorder's  office,  and  to  which 
specific  reference  is  made  for  a  further  de- 
scription, is  not  void  for  uncertainty,  and 
cannot  be  collaterally  attacked.  And  a 
sheriff's  deed  founded  thereon,  containing 
the  same  description,  is  sufiicient  to  pass  the 
title  of  the  mortgagor.  (De  Sepulveda  v. 
Baugh,  74  Cal.  468.) 

Cited  83  Cal.  360;  87  Cal.  26;  92  Cal.  330;  100 
Cal.  83. 

691.  A  clause  in  a  decree  enforcing  a  mort- 
gage directing  the  sheriff,  out  of  the  proceeds 
of  the  sale  of  the  mortgaged  property,  to  sat- 
isfy a  judgment  against  the  plaintiff  in  the 
foreclosure  suit  in  favor  of  a  third  person,  is 
not  a  judgment  in  favor  of  such  third  person, 
even  if  he  is  a*  party  thereto,  and  against  the 
defendant  in  the  foreclosure  suit,  nor  does  it 
give  such  third  person  any  cause  of  action 
against  such  defendant  in  the  foreclosure 
suit.    (Kohlberg  v.  Benton,  45  Cal.  265. ) 

692.  Where  the  plaintiff  filed  his  bill  to 
foreclose  a  mortgage  executed  by  defendants, 
who  admit  the  demand,  but  ask  that  a  cer- 
tain sum  be  retained  in  the  hands  of  the 
court,  to  answer  a  judgment  against  defend- 
ants, to  the  satisfaction  of  which  they  claim 
that  the  plaintiff  is  proportionately  liable  as 


a  former  partner  of  defendants,  althoodli  hs 
was  not  served  with  process  in  the  case,  neld, 
that  it  was  error  to  retain  such  sum  in  the 
hands  of  the  court.  (Bell  v.  Walsh,  7  CaL 
84.) 

698.  Where  a  note  was  executed  to  O.  as 
the  agent  of  M.,  and  O.  was  entitled  to  one- 
half  the  note,  O.  is  not  entitled  to  a  decree  for 
the  full  amount  of  the  note ;  but  the  decree 
should  order  a  foreclosure  of  the  mortgage, 
and  direct  the  money  to  be  paid  over  to  a 
master,  to  be  appointed  for  tne  purpose,  to 
distribute  it  equally  between  O.  and  M.,  and, 
if  the  amount  should  be  insufiicient  to  pay 
the  amount  found  due,  then  the  court  should 
render  judgment  for  one-half  of  the  deficiency 
in  favor  of  each  severally.  (Ord  v.  McKee,  5 
Cal.  515.) 

Description  of  property  in  decree  of.  See 
ante,  143. 

Clause  in  foreclosing  equity  of  redemption. 
See  post,  XX,  4. 

Direction  as  to  sale  in  judgment.  See  post. 
XIX,  18,  a. 

Recitals  in  decree,  conclusiveness.  See 
Judgments,  466. 

f.  Lien  of. 

694.  In  foreclosure  cases,  if  the  plaintiff 
does  not  obtain  a  personal  jud^ent  against 
the  defendant,  but  contents  himself  with  a 
decree  enforcing  the  lien,  and  directing  a  sale 
of  the  property,  such  decree  does  not  become 
a  judgment  lien  on  the  other  property  of  the 

i'udgment  debtor  until  after  a  sale  has  been 
lad  and  the  deficiency,  if  there  be  one,  ascer- 
tained and  docketed,  and  then  only  for  the 
amount  of  such  deficiency.  (Englund  v. 
Lewis,  25  Cal.  337. ) 
Cited  98  Cal.  627. 

695.  Where,  in  a  foreclosure  suit,  the  judg- 
ment is  in  the  usual  form — ascertaining  the 
amount  due,  directing  a  sale  of  the  mortgaged 
premises,  application  of  the  proceeds  to  the 
payment  of  tne  debts,  providing  for  the  re- 
covery of  any  deficiency,  and  authoriaing  ex- 
ecution for  the  same — such  judgment  does 
not  become  a  lien  on  the  real  estate  of  the 
debtor  from  the  time  it  is  docketed.  (Chapin 
V.  Broder,  16  Cal.  403.) 

696.  In  an  action  to  enforce  a  mortgage,  if 
a  judgment  is  entered  directing  a  sale  of  the 
mortgaged  proi)erty,  and  an  application  of  the 
proceeds  on  the  amount  due,  and  further  de- 
claring that,  in  case  of  a  deficiency,  the  plain- 
tiff have  execution  for  the  balance,  the  hen  of 
the  judgment  does  not  attach  to  the  real  es- 
tate of  the  defendant,  other  than  that  mort- 
aged{  until  after  a  sale  has  been  made,  and  a 
deficiency  reported,  even  if  the  judgment  is 
docketed  when  it  is  first  rendered.  (Ilibbeni 
V.  Smith,  50  Cal.  511.) 

Cited  52  Cal.  671, 

Lien  of  personal  judgment.  See  post, 
XIX,  14,  i. 

g.  Where  Several  Defendants. 

697.  The  provisions  of  the  thirty-second 
section  of  the  Practice*  Act  which,  in  actions 
against  two  or  more  defendants,  sJl  of  whom 
are  not  served,  authorizes  judgment  to  be  en- 
tered to  bind  the  joint  property  of  all  the  de- 
fendants, does  not  apply  to  actions  for  ths 
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forecloBtnre    of    mortgages  on  real   estate. 
(Bowen  v.  May,  12  Oal.  848.) 
Cited  94  Cal.  299. 

698.  In  a  foreclosure  suit  the  decree  will 
not  apportion  the  debt  among  the  several  co- 
tenants  of  the  land,  who  acquired  undivided 
interests  therein  at  the  same  time  and  sub- 
sequent to  the  execution  of  the  mortgage. 
(Perre  v.  Castro,  14  Cal.  519.) 

h.  Validity,    Conclusiveness,     and     Setting 
Aside;  Control  of  Court  Over. 

699.  To  give  validity  to  foreclosure  decree 
the  owner  must  be  before  the  court  when  it 
is  rendered.  No  rights  which  he  possesses 
can  otherwise  be  anected,  and  any  direction 
for  their  sale  would  be  unavailing  for  any 
purpose.    (Goodenow  v.  Ewer,  16  Cal.  461.) 

700.  It  is  only  when  the  owner  of  the  es- 
tate— ^whether  such  owner  be  the  mortgagor 
or  his  grantee — ^has  had  his  day  in  court,  that 
a  valid  decree  can  pass  for  its  sale.  Under 
such  decree  the  purchaser  takes  the  title 
which  the  mortgagor  possessed,  whatever  it 
may  have  been,  at  the  execution  of  the  mort- 
gage. (Goodenow  v.  Ewer,  16  Cal.  461.) 
Cited  93  Cal.  610. 

Personal  presence  of  owner,  necessity  of. 
See  post,  840. 

701.  In  an  action  for  the  foreclosure  of  a 
mortgage  against  the  mortgagor  and  a  subse- 
quent purchaser  of  the  mortgaged  property, 
where  the  prayer  of  the  complaint  was  for  a 
foreclosure  of  the  mortgage  and  a  sale  of  the 
property,  and  that  the  proceeds  be  applied  to 
the  payment  of  the  money  due  thereunder 
and  for  costs,  and  adced  for  a  deficiency  judg- 
ment, and  the  summons  followed  the  prayer 
of  the  complaint,  and  gave  notice  that  the  ac- 
tion was  brought  to  obtain  a  decree  of  fore- 
closure of  the  mortgage  and  for  a  sale  of  the 
premises,  and  if  the  proceeds  of  the  sale  were 
insufficient,  to  obtain  a  judgment  against  the 
defendants  for  the  balance  due,  and  that  upon 
their  default  the  plaintiff  would  apply  to  the 
court  for  the  relief  demanded,  and  the  action 
was  dismissed  as  to  the  mortgagor,  and  a  de- 
fault judgment  rendered  against  the  subse- 
quent purchaser  for  the  amount  due  under 
tne  mortgage,  such  judgment  is  not  void,  al- 
though the  complaint  ^  did^  not  state  facts 
showing  any  personal  liability  upon  the  part 
of  the  subsequent  purchaser;  but  the  error  is 
one  which  should  nave  been  corrected  u^n 
appeal,  or  upon  a  proper  showing  by  motion 
made  within  the  time  limited  by  section  473 
of  the  Code  of  Civil  Procedure,  and  cannot  be 
fitncken  out  after  the  lapse  of  the  time. 
(Blondeau  v.  Snyder,  95  Cal.  621.) 

702.  Where  satisfaction  of  a  mortgage  has 
been  duly  entered  on  the  record,  as  provided 
by  the  statute,  a  decree  of  foreclosure,  with- 
out at  the  same  time  setting  aside  the  satis- 
faction of  the  mortgage,  is  erroneous.  (Rus- 
sell V.  Mixer,  39  Cal.  504. ) 

703.  The  omission  from  the  judgment  fore- 
closing a  mortgage  of  the  name  of  a  lien- 
holder,  who  is  a  party  defendant,  is  imma- 
terial.    (Sichler  v.  Look,  93  Cal.  600.) 

Validity  of.    See  post,  XIX,  14,  i. 
Validity  of  decree  directing  sale.   See  post, 
XIX,  18,  a. 


Judgment  before  debt  is  due.  See  ante. 
XIX,  3. 

No  valid  decree  can  be  rendered  until  owner 
heard.    See  ante,  518. 

Defective  service  of  summons,  judgment  on 
is  void.    See  ante,  XIX,  9. 

704.  Where  a  defendant  in  ejectment 
brought  upon  a  sheriff's  deed,  executed  upon 
a  purchase  made  on  a  sale  under  a  decree  of 
foreclosure,  was  also  a  party  to  the  foreclos- 
ure suit,  he  is  concludea  by  the  decree  from 
setting  up  a  title  which  was  in  that  suit  ad- 
judicated against  him.  (Clark  v.  Boyreau,  14 
Cal.  634.) 

Cited  48  Cal.  459,  579. 

705.  Where  one  claiming  title  to  land  under 
a  deed  which  had  not  toou  recorded  until 
after  the  recordation  of  a  subsequent  mort- 

gage.  executed  by  the  same  grantee,  sets  up 
is  deed  in  answer  in  a  suit  brought  to  fore- 
close the  mortgage,  and  claims  that  he  was  in 
X>ossession  of  the  land  at  the  time  of  the  mort- 
gage, and  that  the  mortgagee  had  actual 
notice  of  his  title,  and  the  court  renders  judg- 
ment against  him,  he  is  estopped  from  setting 
up  the  claim  of  title  in  an  action  of  partition. 
(jBmeric  v.  Alvarado,  90  Cal.  444.) 

706.  Plaintiff  sues  T.  and  wife  to  foreclose  a 
mortgage.  Rollins  intervenes,  claims  a  me- 
chanic's lien,  suggests  that  one  Wilson  has  a 
mortgage  on  the  property*,  and  asks  that  he 
be  made  a  party,  which  is  done.  Wilson  an- 
swers, and,  among  other  things,  sets  up  his 
mortgage,  and  prays  that  the  bill  be  dis- 
missed, and  that  the  court  enter  a  decree 
foreclosing  his  mortgage  in  the  usual  way, 
and  for  general  relief.  The  court  tried  the 
case,  and  filed  its  findings,  establishing  the 
mortgages  of  plaintiff  and  Wilson  and  the  lien 
of  Rollins.  All  parties  moved  for  judg- 
ment according  to  the  findines,  which  was 

granted.  Held,  that  Wilson,  having  set  up 
is  mortgage,  and  prayed  for  foreclosure,  etc., 
and  moved  for  judgment  on  the  findings,  can- 
not now  object  to  the  foreclosure  of  his  mort- 
gage that  it  was  not  in  the  power  of  Rollins, 
as  intervener,  to  bring  him  into  the  suit ;  ana 
that  his  mortgage  covered  not  only  property 
embraced  in  plaintiff's  mortgage,  but  other 
and  distinct  property.  (Benner  v.  Trough- 
ton,  17  Cal.  247.) 

Collateral  attack  on  decree.  See  ante, 
XIX,  6. 

Single  installment,  judgment  for  is  not  a 
bar.    See  ante,  548. 

Adverse  claimant,  decree  does  not  affect. 
See  ante,  XIX,  7,  b,  C. 

Subsequent  encumbrancers,  effect  of  decree 
on.    See  ante,  295,  et  seq. 

707.  In  a  suit  foreclosing  a  mortgi^  the 
court  has  full  power,  on  motidn  made  by  a 
subsequent  mortgagee  who  is  a  party,  to  sub- 
rogate him  to  the  rights  of  the  judgment  cred- 
itor, or  to  enter  a  discharge  of  the  lien  of  the 
judgment,  or  to  prevent  a  sale,  or  to  enter  a 
satisfaction  of  the  judgment  uix)n  a  proper 
showing  being  made.  (Ketchum  v.  Cnppen. 
37  Cal.  223.) 

708.  Error  in  a  decree  of  foreclosure,  in 
directing  that  the  sheriff  execute  a  deed  on 
the  sale,  may  be  amended  without  depriv- 
ing the  plaintiff  in  foreclo3ure  of  the  benefit 
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of  the  decree  to  which  he  is  entitled.    (Har- 
lan V.  Smith,  6  Gal.  173.) 

709.  Neither  a  purchaser  at  sheriff's  sale, 
as  such,  nor  a  redemptioner,  either  hefore  or 
after  redemjption,  nor  an  assignee  of  the 
sheriff's  certificate  of  sale,  upon  his  own  ex 
parte  motion,  made  in  his  own  name^  is  en- 
titled to  have  the  judgment  upon  which  the 
execution  or  order  of  wXe  issued  vacated,  and 
himself  substituted  as  plaintiff,  in  order  that 
he  may  file  a  suplemental  complaint  to  bring 
in  other  parties.  (Abadie  v.  I^obero,  36  Gal. 
890.) 

710.  In  a  bill  in  equity,  in  the  nature  of  a 
bill  of  review,  to  set  aside  a  decree  of  fore- 
closure of  a  mortgage  or  deed  of  trust,  given 
to  secure  the  sum  of  eighty  thousand  dol- 
lars to  the  holders  of  any  and  all  of  three 
thousand  three  hundred  promissory  notes, 
to  be  issued  in  four  different  series,  pay- 
able at  certain  specified  dates,  an  allegation 
that  not  more  tnan  fourteen  hundred  and 
lorty  notes  were  issued — that  is  to  say,  only 
three  hundred  and  sixty  notes  of  each  of 
said  several  series — is  not  a  sufficient  aver- 
ment that  any  notes  were  issued,  or  that 
anv  of  them  were  issued  before  maturity  or 
before  the  decree  of  foreclosure ;  and  an  alle- 
^tion  that  plaintiff  is  (on  the  day  of  the  fil- 
ing of  the  complaint,  nearly  four  years  after 
the  maturity  of  the  last  of  the  series)  the 
holder  of  certain  of  said  notes  must  be  taken 
as  an  averment  that  his  title  accrued  at  that 
time,  and  not  before.  Such  biU  of  review 
states  no  facts  sufficient  to  entitle  plaintiff  to 
attack  the  decree  of  foreclosure.  (Glide  v. 
Dwyer,  83Cal.  477.) 

711.  Such  complaint  not  alleging  that  plain- 
tiff paid  any  consideration  for  the  mortgage 
notes  of  which  he  alleges  himself  to  be  owner 
and  holder  at  the  time  of  the  commencement 
of  the  action  he  must  be  deemed  to  be  an  as- 
signee without  consideration  after  judgment 
of  foreclosure  and  sale,  and  cannot  avail  him- 
self of  the  remedy  by  bill  in  equity  to  assail 
the  foreclosure  decree.  Per  Faterson,  J.,  and 
McFarland,  J.,  concurring.  (Glide  v.  Dwyer, 
83  Cal.  477.) 

712.  The  foreclosure  and  sale  of  the  mort- 
gaged premises  by  trustees,  who  hold  the 
mortgage  in  trust  to  secure  the  holders  of  any 
or  all  of  certain  promissory  notes  secured 
thereby,  is  a  proceeding  expressly  authorized 
by  statute,  and  is  matter  of  public  record,  of 
which  the  holder  of  each  note  is  bound  to  j 
take  notice,  and  by  which  he  is  concluded  as  ' 
a  privy  to  the  action.  Each  beneficiarv  must 
be  presumed  to  have  had  full  notice,  both  of 
the  pendency  of  the  action  and  of  all  facts 
which  appear,  upon  the  face  of  the  proceed- 
ings, to  indicate  fraud  or  collusion,  and  can- 
not urge  such  facts  as  ground  for  a  bill  of  re-  \ 
view  to  set  aside  the  decree.  Having  notice 
of  the  action,  it  was  his  right  and  duty  to  ap- 
pear therein  to  protect  his  rights.  (Glide  v. 
Dwyer,  83  Cal.  477.) 

713.  The  facts  averred  in  the  complaint  in 
this  case  do  not  indicate  fraud  or  collusion  in 
the  foreclosure  proceedings  attacked.  Per 
Fox,  J.,  and  »harpstein,  J.,  concurring. 
(Glide  V.  Dwyer,  83  (Jal.  477.) 

Foreclosure  of  mortgage  by  heirs,  effect  of 


on  creditors.  See  Estates  of  Deceased  Fisr- 
sons,  499. 

Heirs  cannot  pJead  suit  iminat  administra- 
tor when.  See  Estates  of  Deceased  Persona, 
208. 

False  representations  by  mortgagee  to 
widow  and  children,  effect  of  on  decree.  See 
Judgments,  625. 

Authority  of  attorney  to  change.  See  At- 
torney and  Client,  86. 

i.  Personal  Judgment;   Judgment  for  Defi- 
ciency. 

714.  Judgment  may  be  rendered  for  amount 
found  due  upon  personal  obligation,  to  secure 
which  the  mortgage  is  executed.  (Rollins  v. 
Forbes,  10  Cal.  299.) 

Cited  10  Cal.  444;  14  Cal.  157;  16  Cal.  422;  22 
Cal.  127;  23  Cal.  623;  25  Cal.  349;  2  Mont. 
389. 

715.  In  a  suit  on  a  promissory  note  and 
mortgage  the  court  may  give  a  general  judg- 
ment for  the  amount  due  on  the  note,  and  at 
the  same  time  a  decree  of  foreclosure  of  the 
mortgaged  premises.  (Rowe  v.  Table  Moun- 
tain Water  Co.,  10  Cal.  441.) 

Cited  22  Cal.  127 ;  23  Cal.  623. 

716.  In  an  action  to  foreclose  a  mortgage 
under  our  statute,  as  well  since  the  amend- 
ments of  1860  and  1861  as  before,  a  personal 
judgment  for  the  debt  secured  may  be  entered 
m  connection  with  a  decree  directing  a  fore- 
closure and  sale.  (Comends  v.  Genella,  22 
Cal.  116.) 

Cited  23  Cal.  623 ;  4  Nev.  390,  391. 

717.  In  foreclosure  cases  a  formal  judgment 
in  personam  may  be  rendered  gainst  the  de- 
fendant for  the  amount  found  due,  with  a 
provision  for  its  enforcement  against  the 
prox)erty  upon  which  the  lien  is  established, 
or  a  judgment  may  be  rendered  in  accordance 
with  the  old  chancery  practice,  enforcing  the 
lien  and  directing  a  sale  of  the  property  upon 
which  it  is  established.  (Englund  y.  Ijewis, 
25  Cal.  337.) 

Cited  50  Cal.  519;  55  Cal.  533-  79  Cal.  257;  98 
Cal.  627 ;  2  Mont.  389 ;  4  Nev.  389,  391 ;  11 
Nev.  287. 

718.  It  was  held  in  Hibberd  v.  Smith,  50 
Cal.  518,  and  Chapin  v.  Broder,  16  Cal.  421, 
that  a  sheriff's  return,  showing  the  sum  for 
which  mortgaged  premises  had  been  sold, 
authorized  the  clerk  of  the  court  to  issue  exe- 
cution against  the  general  property  of  the 
debtor  for  the  balance  of  the  mortgage  debt, 
and  that  the  docketing  of  the  judgment  prior 
to  the  return  created  alien  on  the  general 
real  estate  of  the  debtor  from  the  filing  of  the 
return.    (Frost  v.  Meetz,  52  Cal.  664.) 

719.  A  decree  which  provides  for  the  sale  of 
land  on  foreclosure,  ana  the  application  of  the 
proceeds  to  the  sum  adjudged  to  be  due  from 
the  mortgagor,  but  which  makes  no  proivsion 
for  docketing  a  judgment  against  tne  mort- 
gagor for  an^  deficiency  that  may  exist,  is  not 
a  personal  judgment  against  her.  (Tolman 
v.  Smith,  85  Cal.  280.) 

720.  Section  246  of  the  Practice  Act  author- 
izes, in  foreclosure  suits,  a  personal  judgment 
against  the  mortgagor,  in  addition  to  the  re- 
lief usually  Krantea;  and  such  a  personal 
judgment,  when  docketed,  becomes  a  lien* 
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]lut  the  mere  contingent  provision,  for  exe- 
cution, in  case  of  deficiency,  etc.,  does  not 
amount  to  personal  judgment,  and  to  such 
provision  no  effect  can  he  given  as  a  judg- 
ment lien  until  the  amount  of  the  deficiency 
to  he  recovered  has  been  ascertained  and 
fixed.  (Chapin  v.  Broder,  16  Cal.  403.) 
Cited  22  Gal.  125;  23  Cal.  623;  25  Cal.  349, 

352;  28  Cal.  524;  60  Cal.  518,  519;  52  Cal. 

671 ;  77  Cal.  463;  4  Nev.  389. 

721.  In  an  action  to  foreclose  a  mortgage, 
an  allegation  in  the  complaint  that  the  gran- 
tee of  the  mortgaged  premises,  at  the  time  of 
his  purchase,  covenanted  and  agreed  to  pay 
the  mortgage  debt  and  discharge  the  mort- 
gage lien,  is  sufficient  to  sustain  a  personal 
judgment  against  such  grrntee  for  the  de- 
ficiency. (Pellier  v.  Gillespie,  67  Cal.  682.) 
Cited  94  Cal.  85. 

722.  A  personal  judgment  cannot  be  dock- 
eted against  the  defendant  in  a  suit  for  fore- 
closure of  a  mortgage,  until  it  is  ascertained 
by  the  sheriff's  return  that  a  balance  remains 
due.     (Hunt  v.  Dohrs,  39  Cal.  304.) 

723.  The  docketing  of  a  balance  remaining 
due  after  sale  of  mortgaged  property  is  not  an 
entry  of  a  new  judgment  for  such  balance. 
(Bowers  v.  Crary,  30  Cal.  621.) 

Cited  77  Cal.  463 ;  2  Mont.  390. 

724.  If  the  sheriff  returns  that  the  amount 
due  the  plaintiff  has  not  been  fully  paid  by 
the  sale  of  the  mortgaged  property,  the  clerk, 
without  further  ordfer  of  the  court,  dockets 
the  judgment  for  the  balance  due  against 
those  defendants  who  are  named  in  the  judg- 
ment as  personally  liable  for  the  debt,  upon 
which  docketed  judgment  a  general  execution 
may  issue.  (Leviston  v.  Swan,  33  Cal.  480.) 
Cited  2  Mont.  390;  9  Utah,  314. 

725.  The  object  of  section  726  of  the  Code 
of  Civil  Procedure,  in  regard  to  the  foreclos- 
ure of  mortgages  upon  real  or  personal  prop- 
erty, is  to  inhibit  a  personal  action  to  re- 
cover a  debt  secured  by  mortgage,  to  confine 
a  recovery  in  such  cases  to  one  action,  to 
make  the  mortgaged  property  the  primary 
fund  out  of  which  satisfaction  is  to  be  had, 
and  to  give  the  plaintiff  a  personal  judgment 
for  such  balance  as  may  be  found  due  after 
the  exhaustion  of  the  mortgaged  property; 
but  it  is  not  necessary,  to  give  effect  to  the 
evident  intent  of  the  lawmakers,  that  there 
can  be  no  deficiency  judgment  without  a  sale 
under  a  decree  of  foreclosure  and  a  formal 
return  bv  the  sheriff,  but  whenever  an  applica- 
tion of  the  primary  fund  and  a  deficit  remain- 
ing exist,  and  can  only  be  reasonably  ascer- 
tained by  other  means,  these  facts  are  not  to 
be  ignored  because  made  apparent  in  a  differ- 
ent way.  (Toby  v.  Oregon  Pacific  R.  R.  Co., 
98  Cal.  490.) 

726.  In  an  action  to  foreclose  a  mortgage, 
where  a  partnership  was  sued  originally  as 
one  of  the  parties  defendant,  but  in  an 
amended  complaint  the  members  of  such 
partnership  were  named  individually  as  de- 
fendants, and  the  partnership  was  not  named 
as  defendant,  a  deficiency  judgment  against 
the  partnership  is  erroneous.  The  fact  that 
the  original  complaint  and  summons  were 
served  upon  the  partnership  is  immaterial. 


(La  Soci6t4  Francaise  etc.  ▼.  Weidmann,  97 
Cal.  507.) 

727.  Where  A  was  indebted  to  B,  to  secure 
which  indebtedness  the  latter  held  the 
promissory  notes  of  the  former,  and  it  was 
agreed  that  A  should  give  a  mortgage  upon 
real  estate  to  secure  the  indebtedness,  and 
that  B  should  give  up  and  cancel  the  notes 
and  waive  all  claim  upon  the  personal  respon- 
sibility of  A,  held,  in  an  ^action  to  foreclose 
the  mortgage,  that  B  was  not  entitled  to  a  per- 
sonal decree  against  A  for  any  balance  which 
should  remain  unpaid  after  the  sale  of  the 
mortgaged  premises.  But  the  court,  not  be- 
ing able  to  see,  on  account  of  the  imperfect- 
ness  of  the  record  returned,  the  true  state  of 
facts  between  the  parties  at  the  time  the 
mortgage  was  given,  a  new  trial  was  ordered, 
for  the  purpose  of  ascertaining  whether,  at 
the  time  of  making  the  mortgage,  it  was 
agreed  that  the  mortgagee  should  look  to  the 
mortgaged  premises  alone  for  the  satisfaction 
of  his  debt,  without  any  recourse  to  the  per- 
sonal responsibility  of  the  mortgagor;  and 
held  further,  that  in  case  no  such  agreement 
was  made,  the  mortgagee  was  entitled  to  a 

Eersonal  decree  against  the  mortgagor  for  the 
alance  remaining  unpaid  after  the  sale  of  the 
premises.    (Moore  v.  Reynolds,  1  Cal.  351.) 

728.  If,  after  a  sale  under  a  decree  of  fore- 
closure, the  sheriff  reports  a  deficiency  ereater 
than  exists,  and  the  clerk  dockets  a  judgment 
for  the  deficiency  reported,  the  remedy  of  the 
party  injured  is  by  motion  in  the  court  and 
action  in  which  the  foreclosure  was  had.  He 
cannot,  in  a  collateral  action,  question  the 
validity  of  the  proceedings  in  the  foreclosure 
suit.     (Miller  v.  Sharp,  49  Cal.  233.) 

729.  The  limitation  upon  the  lien  under 
personal  judgment  does  not  commence  to  run 
until  the  deficiency  be  ascertained,  and  an 
execution  can  be  issued  therefor,  (t/hapin  v. 
Broder,  16  Cal.  403.) 

730.  If,  in  an  action  brought  to  recover 
judgment  for  a  debt,  and  to  foreclose  a  mort- 
gage given  to  secure  the  same,  a  judgment  in 

Sersonam  is  rendered  for  the  amount  due,  and 
irectin^  a  sale  of  the  mortgaged  premises  and 
an  application  of  the  proceeds  to  the  pay- 
ment of  the  judgment,  the  judp^ent,  even  if 
docketed,  does  not  become  a  hen  on  the  real 
property  of  the  defendant  until  the  mortgaged 

Eroperty  has  been  sold  by  the  sheriff,  and  the 
alance,  if  any,  reported  by  him  and  docketed 
by  the  clerk,  and  then  only  for  such  balance. 
(Culver  V.  Rogers,  28  Cal.  520.) 
Cited  79  Cal.  257;  2  Mont.  389;  4  Nev.  390, 
393. 

731 .  Personal  judgment  cannot  be  docketed, 
or  become  a  lien  on  other  property,  or  author- 
ize the  issuance  of  an  execution,  until  after 
the  sale  is  made  and  the  proceeds  applied  pro 
tan  to  to  its  satisfaction.  (Cormerais  v. 
Genella,  22  Cal.  116.) 

Cited  23  Cal.  623;  4  Nev.  390,  391. 

732.  A  judgment  docketed  for  a  deficiency, 
after  the  sale  of  the  mortgaged  premises  un- 
der a  judgment  of  foreclosure,  is  not  a  lien 
upon  the  premises  sold,  if  they  are  purchased 
by  any  person  other  than  the  mortgage 
debtor.     (Black  v.  Gerichten,  68  Cal.  56.) 

733.  Though  no  valid  judgment  can  be  en- 
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tered  for  deficiency  against  a  nonresident 
mor^agjor.  the  deficiency  constitutes  a  sub- 
sisting inaebtedness,  upon  which  an  action 
may  be  brought  after  the  mortgage  security 
has  been  exhausted  by  a  foreclosure  sale, 
whether  the  action  be  viewed  as  based  on  the 
note  upon  which  the  proceeds  of  sale  may  be 
treated  as  a  xMtynient,  or  as  on  an  indebt- 
edness resulting  from  the  facts  stated,  the 
maxim  Ubi  jus  ibi  remedium  bein^  appli- 
cable to  the  case.  (Blumberg  y.  Birch,  09 
Cal.  416.) 

Action  on  deficiency  judgment.  See  post, 
XIX,  14,  j. 

PersonaJ  liability  of  owner.    See  ante,  526, 

Deficiency  judgment  on  constructive  service 
of  summons  is  invalid.    See  ante,  XIX,  9. 

Deficiency  judgment  is  subordinate  to 
homestead.    See  Homesteads,  187. 

Joint  judgement  debtor  ^ying  deficiency 
lud^ent,  right  to  execution.  See  Contri- 
bution, 5. 

Duty  of  sheriff  to  enforce  personal  judg- 
ment.   See  Sheriffs,  88. 

Purchaser  under  deficiency  judgment,  what 
must  show.    See  Executions,  294. 

Indorser  of  note  secured  by  mortgage  is  lia- 
ble for  deficiency.    See  BUls  and  Notes,  119. 

j.  Effect  of  Death  on;   Issuing  Execution; 

Action  on. 

734.  Where  mortgagor  dies  after  decree  of 
foreclosure  entered,  and  no  administration  is 
had  upon  his  estate,  it  seems  that  there  is 
no  reason  why  the  execution  of  the  decree 
should  be  stayed.  The  suit  is  in  the  nature 
of  a  proceeding  in  rem.  The  decree  binds  the 
specific  property,  and  the  case  is  within  the 
reason  of  the  proviso  in  section  141  of  the  act 
concerning  the  estates  of  deceased  persons. 
(Nagle  V.  Macy,  9  Cal.  426.) 

Cited  14  Cal.  641;  21  Cal.  33;  33  Cal.  412;  4 
Or.  233. 

735.  Where  plaintiffs  obtained  a  decree  in 
a  foreclosure  suit  against  husband  and  wife, 
the  mortgage  being  executed  by  them,  and 
the  decree  oeing  in  the  usual  form,  for  the 
amount  due,  sale  of  the  premises,  application 
of  the  proceeds,  and  execution  aeainst  the 
property  of  the  husband  for  any  deficiency, 
and  after  the  entry  of  the  decree  the  husband 
died,  held,  that  the  plaintiffs  were  entitled  to 
an  order  of  sale  upon  the  decree,  notwith- 
standing the  death  of  the  husband,  but  not 
to  execution  for  any  deficiency.  (Cowell  v. 
Buckelew,  14  Cal.  640.) 

736.  The  decree  binds  the  specific  i>remises 
mortgaged,  and  the  |)roperty  passed  into  the 
hands  of  the  executrix  of  tne  husband's  es- 
tate subiect  to  its  lien.  She  took  only  what 
remained  after  the  lien  was  satisfied.  ( Cowell 
V.  Buckelew,  14  Cal.  640.) 

737.  In  foreclosure  cases,  where  there  is  a 
personal  judgment  rendered  against  the  de- 
fendant, and  also  a  decree  in  equity  awarded, 
the  plaintiff  may  either  issue  an  execution 
upon  his  personal  judgment  or  enforce  his  de- 
cree by  a  sale  of  the  |)roperty.  but  he  cannot 
do  both  at  the  same  time,  ana,  if  he  issue  ex- 
ecution on  the  personal  judgment  first,  the 
money  realized  on  it  must  apply  on  the  judg- 
ment and  a  sale  of  the  property  under  the  de- 


cree afterwards  made  for  the  balance,  and  so 
vice  versa.    (Englund  V.  Lewis,  25  CaL  337.) 

738.  A  copy  of  a  iudgment  of  forecloeure  of 
a  mortgage,  issued  by  the  cleric  to  the  sheriff, 
will  be  regarded  as  process  for  the  execution 
of  the  judgment,  and  although  erroneous  is 
not  void,  but  may  be  amended*  (Newmark 
V.  Chapman,  53  Cal.  657.) 

739.  A  judgment  foredoeing  a  mortgage 
given  to  secure  the  payment  of  money  is  a 
judgment  for  the  recovery  of  money,  upon 
which  an  execution  for  the  sale  of  the  mort- 

?:aged  premises  cannot  issue  after  five  years 
rom  the  date  of  its  rendition,  even  though  a 
judgment  for  deficiency  was  expressly  waived 
by  stipulation  of  the  parties.  (Jac^s  v.  Johns- 
ton, 86  Cal.  884J 

Direction  in  decree  that  writ  of  assistance 
issue.    See  ante,  687. 

740.  An  action  may  be  maintained  by  a 
judgment  creditor  to  enforce  a  judgment  for 
the  foreclosure  of  a  mortgage,  declaring  the 
indebtedness  therein  ascertained  to  be  a  lien 
upon  the  mortgaged  land,  and  directing  a  sale 
of  the  land  to  satisfy  the  indebtedness,  al- 
though he  may  also  have  a  remedy  for  the  en- 
forcement of  the  judgment  by  a  sale  within 
five  years  from  its  entry.  (Rowe  v.  Blake, 
99  Cal.  167.) 

741.  Where,  in  action  upon  deficiency  judg- 
ment rendered  in  a  suit  for  foreclosure  of  a 
mort^gage,  the  plaintiffs  offered  in  evidence 
the  judgment-roll,  containing  a  judgment  of 
the  same  court,  in  terms  purportmg  to  be  the 
deficiency  judgment  alleged  in  the  complaint, 
in  favor  of  the  plaintiffs'  testator,  and  against 
the  defendant  in  the  foreclosure  suit,  in  which 
he  had  appeared,  and  of  which  the  court  had 
jurisdiction,  it  was  not  error  for  the  court  to 
admit  it  in  evidence.  (Crim  v.  Kessing,  89 
Cal.  478.) 

Execution,  within  what  time  to  be  issued. 
See  Executions,  23. 

Time  for  limitation  of  issuance  of  execu- 
tion, when  commences  to  run.  See  Execu- 
tions, 10. 

Enjoining  proceeding  on  execution  after 
five  years.    See  Executions,  19. 

Defendant  in  foreclosure  cannot  have  stay 
without  bond^  when.     See  Executions,  74. 

Writ  of  assistance  under  foreclosure.  See 
Assistance. 

15.  Findings. 

742.  In  suit  on  a  note  and  mortgage— the 
answer  not  denying  the  execution  thereof— 
the  decree  recited,  amon^  other  things,  that 
the  court  had  duly  considered  the  premises, 
and  that  ''it  appears  from  the  note  and  mort- 
gage sued  upon  that  there  was  due  plaintiff  at 
the  date  of  the  commencement  of  this  suit 
for  principal  and  interest  uix)n  the  debt  and 
mortgage  mentioned  and  set  forth  in  the  com- 
plaint, the  sum  of  two  thousand  dollars" ;  it 
is  ordered,  etc.  Held,  that  this  constitutes  a 
sufficient  finding  of  facts  to  support  the  de- 
cree, amounting  as  it  does  to  an  indirect  find- 
ing of  the  substantial  matters  in  the  com- 
plaint, to  wit,  the  execution  and  delivery  oj 
the  note  and  mortgage.  (Holmes  v.  West,  17 
Cal.  623.) 

743.  When  a  mortgagor  gives  the  mort- 
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{^ee  an  option  to  purchase  a  third  interest 
in  a  lease  owned  hy  the  mortgagors,  by  pay- 
ing one-third  of  the  cost  of  the  building  mort- 
gaged, and  such  option  to  purchase  was  exer- 
cised, a  direct  issue  as  to  whether  the  proper 
credit  was  given  on  the  mortgage  on  account 
of  the  purchase  is  material,  and  a  failure  to 
find  thereon  is  ground  for  reversal  of  a  decree 
foreclosing  the  mortgage.  If  the  complaint 
alleges  the  cost  of  the  building,  a  findins  that 
a  credit  for  less  than  one-third  the  cost  alleged 
was  made  on  the  mortgage  by  agreement  does 
not  show  a  sufficient  credit,  and  the  judgment 
is  erroneous  as  to  the  difference  ana  interest 
thereon,    (fiorel  v.  Kappeler,  79  Cal.  342J 

^  744.  Where  a  verified  complaint  in  an  ac- 
tion to  foreclose  a  mortgage,  brought  by  one 
of  two  joint  pavees  of  the  notes  secured  by 
the  mortgage,  alleges  that  the  other  payee  as- 
sign all  his  right,  title,  and  interest  to  the 
plaintiff,  and  that  the  plaintiff  thereby  be- 
came the  holder  and  sole  owner  of  the  notes 
and  mortgage,  and  the  answer,  which  is  un- 
verified, contains  no  specific  denial  of  the 
allegation,  no  issue  is  raised  thereon,  and  a 
contention  upon  appeal,  that  there  is  no  evi- 
dence to  sustain  a  nnding  that  the  plaintiff  is 
the  owner  and  holder  of  the  notes,  is  without 
merit.    (Delano  v.  Jacoby,  96  Cal.  276.) 

745.  In  order  to  render  the  grantee  of  a 
mortgagor  liable  for  a  deficiency  judgment  in 
an  action  to  foreclose  the  mortgage,  the  mort- 
gagee must  affirmatively  show  an  agreement 
between  the  mortgagor  and  his  erantee  for 
the  assumption  of  the  payment  of  the  mort- 
gage debt  by  the  grantee;  and  where  such 
agreement  is  denied^  and  there  is  no  direct 
evidence  thereof  besides  the  evidence  of  the 
mortgagor  that  he  bought  the  land  as  the 
agent  of  the  grantee,  and  transferred  it  to  him 
as  his  principal,  and  that  in  other  cases  where 
he  had  bought  lands  for  the  principal  he  had 
assuiDed  mortgages  thereon,  a  finding  of  the 
trial  court  that  the  mortgage  debt  was  not  as- 
tsumed  by  the  grantee  of  the  mortgagor  will 
not  be  disturbed  upon  appeal.  (Thomson  v. 
Bettens,  94  Cal.  82. ) 

Findings  as  to  counsel  fees.    See  post,  764. 

Mutualmi  stake  of  law  in,  failure  to  find  on. 
See  Homesteads,  305. 

findings  sustain  judgment  in  suit  to  fore- 
close mortgage  when.  See  Estates  of  De- 
ceased Persons,  209. 

16.    C08t8. 

746.  Person  claiming  interest  in  mortgaged 
premises,  subsequent  to  mortgage,  is  a  proper 
party  to  the  foreclosure  suit,  but  cannot  be 
subjected  to  the  costs  of  the  foreclosure  be- 
yond those  occasioned  by  his  own  separate 
defense.    (Luning  v.  Brady,  10  Cal.  265. ) 

747.  Mortgage  contained  stipulation  for  all 
costs  of  foreclosure,  including  counsel  fees, 
not  exceeding  five  per  cent  of  the  amount  due. 
Held,  that  the  limitation  of  five  per  cent  is 
intended  to  apply  to  counsel  fees  alone,  and 
that  the  complainant  would  be  entitled  to  re- 
cover the  whole  of  his  costs  by  operation  of 
the  statute,  and  independent  of  any  stipula- 
tion. (Gronfier  v.  Hintum,  6  Cal.  492.) 
Cited  6  CaL  435. 


Costs  and  disbursements.  8ee  Appeals, 
2434. 

17.  Countef  Fees, 

748.  Where  the  note  evidencing  the  in- 
debtedness of  the  purchaser  to  the  trustee 
provides  for  the  payment  of  an  attorney's  fee, 
reasonable  fee  may  be  allowed  upon  foreclos- 
ure of  security.  (Campbell  v.  Freeman,  99 
CaL  546.) 

749.  The  mortgage  foreclosed  provided  for 
"  counsel  fees  and  charees  of  attorneys,  and 
counsel  employed  in  sucn  foreclosure  suit  not 

exceeding ."      Held,  counsel   fees  were 

properly  allowed.    (Alden  v.  Pryal,  60  Cal. 

750.  In  an  action  for  the  foreclosure  of  a 
mortgage  against  a  corporation  the  plaintiff 
is  not  entitled  to  recover  counsel  fees,  if  the 
resolution  of  the  corporation  authorizing  the 
execution  of  the  mortgage  did  not  provide 
that  the  payment  of  counsel  fees  should  be 
secured  by  it.  (Schallard  v.  Eel  River  Steam 
Nav.  Co.,  70  Cal.  144.) 

Cited  100  Cal.  74. 

751.  If  there  is  no  provision  in  mortoa^^e 
for  payment  of  counsel  fees  the  plaintiff,  in 
an  action  to  foreclose  it,  is  not  entitled  to  such 
fees.  (Sichel  v.  Carrillo,  42  Cal.  493.) 

Cited  72  Cal.  570. 

752.  Action  to  foreclose  a  mortgage  which 

Provided  for  payment  of  an  attomey^s  fee  ''to 
ecome  payaole  on  filing  the  complaint  for 
foreclosure."  After  the  commencement  of 
the  suit  the  defendant  paid  the  principal,  in- 
terest, and  court  costs,  but  not  tne  attorney's 
fee;  but  was  informed  by  the  plaintiff  that 
there  was  an  attorney's  fee  due  which  he 
would  have  to  pay  before  the  mortgage  would 
be  satisfied  or  the  suit  dismissed.  Held,  the 
plaintiff  was  entitled  to  proceed  with  the  ac- 
tion to  enforce  the  payment  of  the  attorney's 
fee.  (Stockton  Savings  and  Loan  Soc.  v. 
Donnelly,  60  Cal.  481.) 

753.  The  cause  was  tried  before  a  jury, 
which  returned  a  verdict  for  the  plaintiff  for 
one  hundred  and  twenty-one  and  forty-five 
one  hundredths  dollars,  on  which  the  court 
entered  a  decree  in  favor  of  the  plaintiff  for 
the  sum  mentioned.  Held,  it  was  the  prov- 
ince of  the  court  to  fix  the  amount  of  the  at- 
torney's fee,  but  as  the  court  adopted  as  cor- 
rect uie  amount  returned  by  the  jury,  the 
amount  may  be  considered  as  having  been 
fixed  by  the  court.  (Stockton  Savings  and 
Loan  Soc.  v.  Donnelly,  60  Cal.  482.) 

754.  The  trial  court  is  in  duty  bound  to 
allow  only  a  reasonable  attorney's  fee  for  the 
foreclosure  of  a  mortgage^  and  the  stipulation 
in  the  mortgage  respecting  such  fee  is  not 
controlling.  (Grangers'  Business  Assn.  v. 
Clark,  84  Cal.  201.) 

Cited  87  Cal.  248. 

755.  Where  a  note  secured  hy  mortgage 
provides  for  an  attorney's  fee  of  five  per  cent 
on  the  principal  sum  m  case  of  foreclosure 
the  amount  allowed  by  the  court  cannot  ex- 
ceed that  limit.    (Hewitt  v.  Dean,  91  Cal.  5.) 

756.  In  an  action  to  foreclose  a  morteage 
which  provides  that  the  mortgagee  shall  be 
entitled  to  a  specified  sum  as  counsel  fees  in 
case  of  foreclosure  the  court  has  no  power, 
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under  the  act  of  March  27, 1874,  to  make  a 
greater  allowance  for  counsel  fee  than  that 
8i)ecified  in  the  mortgage.  (Monroe  y.  Fohl, 
72  Cal.  668.) 

Cited  74  Gal.  534;  87  Cal.  161,  248;  91  Cal. 
522;  6  Wash.  200. 

757.  A  stipulation  in  a  mortgage,  allowing 
counsel  fees  for  a  foreclosure,  does  not  entitle 
the  plaintiff  to  counsel  fees,  unless  he  pays 
them,  or  at  least  has  become  liable  for  them. 
The  plaintiff  cannot,  under  such  stipulation, 
recover  counsel  fees  for  foreclosing  his  own 
mortgage.  (Patterson  y»  Donner,  48  Cal. 
369.) 

Cited  55  Cal.  381 ;  91  Cal.  522. 

758.  Uix)n  the  foreclosure  of  a  mortgage 
given  to  secure  the  payment  of  a  note  for  two 
thousand  dollars,  an  allowance  of  counsel  fees 
in  the  sum  of  one  hundred  and  fifty  dollars, 
found  by  the  court  to  be  reasonable,  will  be 
sustained,  where  the  mortgage  provided  for  a 
reasonable  counsel  fee,  ana  the  complaint 
alleged  that  such  sum  was  reasonable  and 
prayed  for  its  allowance,  although  the  mort- 
gage note  provided  that  the  makers  would 
pay  an  additional  sum  of  five  per  cent  on  the 
principal  as  attorney's  fees  in  case  suit  should 
be  commenced  to  enforce  the  payment  of  the 
note.     (Campbell  y.  West,  86  Cal.  197.) 

759.  In  an  action  to  foreclose  a  mortgage, 
where  the  mortgage  stipulates  for  a  reason- 
able attorney's  lee  in  case  of  foreclosure,  an 
averment  as  to  what  would  be  a  reasonable 
fee  is  unnecessary,  as  such  fee  is  a  mere  in- 
cident to  the  action,  and  the  amount  to  be 
fixed  is  within  the  discretion  of  the  court. 
(White  v.  Allatt,  87  Cal.  245.) 

760.  It  appearing  that  when  the  action  was 
commenced  one  of  the  notes  described  in  the 
complaint  and  secured  by  the  mortgage  was 
not  yet  due,  an  averment  respecting  what 
are  reasonable  attorneys'  fees  for  the  foreclos- 
ure of  the  mortgage  is  not  ambiguous  or  un- 
certain, but  the  amount  demanded  must  be 
held  to  relate  to  the  foreclosure  as  to  the 
notes  due,  and  not  to  all  of  the  notes  set  up 
in  the  complaint.  (White  v.  Allatt,  87  Cal. 
245.) 

Cited  91  Cal.  522. 

761.  Where  the  mortgage  provides  that,  in 
the  event  of  foreclosure,  **  reasonable  attor- 
ney's fees  ,  to  be  taxed  by  the  court,  shall  be 
allowed  to  plaintiff,"  an  allegation  in  an  ac- 
tion of  foreclosure  that  ''two  hundred  dollars 
is  a  reasonable  attorney's  fee  to  be  allowed  to 
the  plaintiff  for  the  collection  of  the  said 
promissory  note,  and  for  the  foreclosure  of  the 
said  mortgage"  being  limited  to  the  action 
in  hand,  is  neither  ambiguous  nor  uncertain; 
and,  even  if  the  averment  were  uncertain,  it 
would  not  be  ground  of  demurrer,  as  no  aver- 
ment as  to  what  would  be  a  reasonable  fee  is 
necessary.  (First  Nat.  Bank  of  Riverside  v. 
Holt,  87  Cal.  158.) 

Cited  91  Cal.  522. 

762.  In  foreclosing  a  mortgage  containing  a 
stipulation  that  the  mortgagee  should  be  en- 
titled to  all  costs,  including  counsel  fees,  not 
exceeding  five  per  cent  of  the  amount  due,  it 
is  not  necessary  to  aver  in  the  complaint  that 
five  per  cent  was  a  reasonable  counsel  fee,  as 
the  counsel  fees  thus  stipulated  to  be  paid 


were  not  the  cause  of  action,  bat,  like  ooots, 
a  mere  incident  to  it,  and  might  be  fixed  by 
the  court  at  its  discretion,  not  exceeding  the 
five  per  cent.  (Carriere  y.  Mintum,  5  Gal. 
435.) 

Cited  72  Cal.  571;  74  Cal.  534;  87  GaI.  leL 
248;  91  Cal.  521,  522. 

763.  In  an  action  for  the  foreclosure  of  a 
mortgage  the  complaint  contained  no  allega- 
tion as  to  attorney's  fee,  further  than  the  alle- 
gation of  the  execution  of  the  mortgage ;  but 
a  copy  of  the  mortgage,  which  contained  a 
stipulation  for  an  attorney's  fee,  was  attached 
to  the  complaint.  Hela,  there  was  no  error 
in  allowing  an  attorney's  fee.  (Kern  Valley 
Bank  v.  Chester,  55  Cal.  49.) 

764.  In  an  action  to  foreclose  a  mortgage 
which  provided  for  an  attorn^ 's  fee,  the  an- 
swer alleges  that  the  plaintiff's  attorney  re- 
ceived a  r^^lar  salary  in  compensation  for 
all  his  services,  and  that  the  plaintiff  had  not 
agreed  or  become  liable  to  pay  him  any  com* 
pensation  for  his  services  in  the  action ;  bat 
the  court  failed  to  find  upon  the  issue,  and 
allowed  the  attorney's  fee  provided  for  in  the 
mortgage.  Held,  that  the  jud^ent  should 
be  reversed  for  want  of  sufficient  findings; 
that  the  plaintiff  was  not  entitled  to  an  al- 
lowance for  attorney's  fees,  except  for  such 
sum  as  it  had  paid  or  become  liable  to  pay  to 
its  attorney.  (Bank  of  Woodland  v.  Tread- 
well,  55  Cal.  379.) 

Cited  74  Cal.  535 :  82  Cal.  639 ;  91  Cal.  622. 

Foreclosure,  counsel  fees  where  mortgage 
foreclosed  against  estate  of  decedent.  See  &- 
tates  of  Deceased  Persons,  196. 

Excessive  attorney's  fee,  correcting  on  ap- 
peal.   See  Ajmeals,  3011. 

Attorneys' fees  and  interest  on  appeal.  See 
Appeals,  1S999. 

18,  Sah. 

a.  Order  of  Sale :  Direction  as  to  Sale  or  Deed 

in  Judgment. 

765.  The  recitals  in  a  sheriff's  deed  do  not 
prove  that  an  order  of  sale  was  issued  on  a 
judgment  of  foreclosure.  (Heyman  v.  Bab- 
cock,  30  Cal.  367.) 

766.  A  suit  for  the  foreclosure  of  a  morteage 
is  peculiarly  an  equity  proceeding,  and.  when 
a  aistrict  court  gains  jurisdiction  of  the  case 
for  the  purpose  of  foreclosure,  it  has  the  right 
to  give  full  relief ;  and  for  this  purpose  to  de- 
cree and  execute  a  sale  of  tne  mortgaged 
premises.  But  when  the  claim  has  been  pre- 
sented to  the  administrator  and  probate  court, 
and  allowed,  it  is  otherwise.  (Belloc  v.  Rogers, 
9  Cal.  123.) 

Cited9  Cal.  411;  lOCal.  559;  14  Cal.  642;  16 
Cal.  469;  24  Cal.  499. 

767.  Decree  should  direct  sale  of  particular 
estate  or  interest  of  mort^;agor  in  the  mort^ 
ga^jed  premises  as  the  same  has  been  de- 
scribed in  the  mortgage.  A  decree  of  sale  of 
a  greater  or  lesser  estate  is  erroneous,  and 
should  be  corrected  on  motion.  (Schwartz  v. 
Palm,  65  Cal.  54.) 

768.  When  the  estate  mortgaged  is  de- 
scribed as  an  ''undivided  foiuth  interest, 
being  all  the  interest  which  the  mortgagor 
owns,"  a  decree  is  erroneous  which  directs 
the  sale  of  all  the  interest  which  the  mortr 
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gagor  had  in  the  premises  at  the  time  the 
mortgage  was  given.  (Schwarta  v.  Palm,  65 
OaL54.) 

769.  The  omission  of  the  words  "  he  sold  " 
in  a  judgment  of  foreclosure,  after  the  de- 
fkn*iption  of  the  premises,  is  a  mere  clerical 
error,  which  will  not  affect  the  judgment. 
(Moore  v.  Semple,  11  Cal.  360.) 

770.  It  is  error  to  decree  that  sheriff  should 
execute  deed  to  the  purchaser  on  the  foreclos- 
ure sale,  the  land  sold  heins  subject  to  re- 
demption in  six  months.  (JElarlan  y.  Smith, 
6  Cal.  173.) 

Cited  9  Cal.  412;  22  Cal.  650. 

Direction  as  to  manner  of  sale.  See  post, 
XIX,  18,  b. 

Validityof  decree  directing  manner  of  sale. 
See  post,  XIX,  18,  b. 

Decree  directing  sale  of  two  pieces  of  prop- 
erty separately  mortgaged.  See  Judgments, 
IS86. 

1>.  How  Conducted;  Sale  of  Lots  Singly  or 

en  Masse. 

771.  Court  is  not  bound  to  ascertain  at  trial 
on  a  suit  to  foreclose  a  mortgage  whether  it 
would  be  to  the  advantage  of  the  defendant 
to  have  the  mortgaged  lots  sold  separately. 
<Jones  V.  Gardner,  57  Cal.  641,  643.) 

772.  Section  694  of  the  Code  of  Civil  Pro- 
cedure is  applicable  to  sales  of  real  property 
ander  judgment  of  foreclosure;  and,  where 
the  judgment  is  silent  as  to  the  manner  or 
order  in  which  the  property  shall  be  sold,  the 
judgment  debtor  may  direct  the  manner  and 
order  of  the  sale,  and  may  require  the  officer 
to  sell  separately  separate  town  lots,  and,  if 
his  directions  are  disregarded,  it  is  ground  for 
setting  aside  the  sale.  (Ontario  Land  and 
Improvement  Co.  v.  Bedford,  90  Cal.  181.) 
Cited  91  Cal.  40. 

773.  Debtor  in  default  has  no  vested  right 
to  have  his  property  sold  in  a  particular  way. 
(Tuolumne  Keaemption  Co.  v.  Sedgwick,  15 
Cal.  515.) 

774.  When  mortgage  contains  express  stip- 
alation  for  the  sale  of  the  premises  in  one 
large  parcel,  and  in  several  other  smaller 
parcels,  the  decree  of  foreclosure  may  direct 
the  sale  to  be  made  accordingly.  (Bank  of 
Sonoma  County  v.  Charles,  86  Cal.  322.) 

775.  Decree  in  action  to  foreclose  two  mort- 
gages, each  executed  to  the  same  x>arty,  but 
upon  different  parcels  of  land,  and  each  given 
to  secure  payment  of  a  separate  debt,  should 
provide  that  each  parcel  be  sold  to  satisfy 
the  sum  for  which  it  was  separately  mort- 
gaged. (Home  Loan  Associates  v.  Wilkins, 
§6  Cal.  9.) 

776.  Where  proceedings  in  a  foreclosure 
suit  were  delayed  by  agreement,  in  considera- 
tion of  the  execution  of  a  second  mortgage  on 
other  property  in  which  third  parties  joined 
as  additional  security,  and  subsequently  plain- 
tiff filed  a  supplemental  bill,  set  tins  up  the 
second  mortgage,  and  asking  a  sale  of  the 
premises  described  in  both  mortgages,  judg- 
ment was  taken  by  default  for  the  debt,  and 
the  court  decreed  a  foreclosure  of  the  several 
mortgages  and  a  sale  of  the  property  con- 
irayed,  and  directed  that   the  property  de- 


scribed in  the  mortgage  executed  by  Revnolds 
should  be  first  offer^  for  sale;  but  tnat  no 
bids  should  be  received  for  a  less  sum  than 
the  full  amount  of  judgment  and  costs.  If 
this  sum  was  not  bid,  then  the  whole  prop- 
erty included  in  the  two  mortgages — ^from 
Revnolds  and  from  Kirk  and  Reynolds — was 
to  be  sold  together.  Held,  that  the  drcree  is 
erroneous.    (Raun  v.  Reynolds,  11  Cal.  14.) 

777.  The  well-established  rules  of  equity 
proceedings  re<]uire,  not  only  that  the  property 
should  be  sold  m  parcels,  but  that  the  prop- 
erty included  in  tne  first  mort[;age  should  be 
exhausted  before  recourse  is  had  to  the 
second.    (Raun  v.  Reynolds,  11  Cal.  14.) 

778.  When  the  amount  of  a  mortgage  upon 
two  separate  tracts  is  apportioned  between 
different  purchasers  of  each  tract,  and  the 
purchaser  of  one  tract  has  paid  his  share  of 
the  common  burden,  it  is  proper  upon  fore- 
closure of  the  mortgage  agamst  the  two  tracts 
to  order  the  sale  of  the  other  tract  to  be  made 
first  to  pay  the  share  of  the  burden  which 
was  apportioned  to  the  purchaser  of  that 
tract,  and  which  he  agreed  to  pay  by  the  terms 
of  his  deed  as  against  a  subsequent  vendee  of 
the  tract  who  took  expressly  subject  to  all 
mortgages  existing  on  the  land.  (Weyant  v. 
Murphy,  78  Cal.  278.) 

779.  In  an  action  to  foreclose  a  mortgaoe 
covering  several  adjoining  tracts  of  land  the 
court  has  jurisdiction  to  provide  in  the  judg- 
ment for  a  sale  of  the  mortgaged  premises  m 
one  parcel ;  and  a  sale  so  made,  if  m  other  re- 
spects fair,  will  not  be  set  aside  on  the  ground 
that  the  mortgagor  requested  the  sheriff  at 
the  time  of  the  sale  to  sell  the  land  in  sepa- 
rate tracts.  (Hopkins  v.  Wiard,  72  Cal.  259.) 
Cited  76  Cal.  625 ;  86  Cal.  328. 

780.  In  an  action  to  foreclose  a  mortgage 
upon  several  parcels  of  land,  where  the  plead- 
ings contained  no  allegations  concerning  the 
order  in  which  the  parcels  should  be  sold,  and 
the  prayer  of  the  complaint  was  a  eencral 
one,  the  court,  in  its  decree,  prescribed  a  par- 
ticular order  in  which  the  parcels  should  be 
sold.  Held,  to  be  error.  (Carmichael  v. 
McGiUivray,  57  Cal.  8.) 

781.  Thouffh  section  694  of  the  Code  of 
Civil  Proceaure,  requiring  separate  sales  of 
separate  parcels  of  real  property  under  exe- 
cution, is  applicable  to  sales  under  a  decree  of 
foreclosure,  when  the  decree  is  silent  as  to 
the  manner  or  order  in  which  the  separate 
parcels  shall  be  sold,  yet  it  does  not  render  a 
sale  of  separate  parcels  of  land  en  masse 
under  a  decree  of  foreclosure,  in  disregard  of 
its  requirements,  absolutely  void.  Such  a 
sale  is  voidable,  and  on  timely  application 
will  ordinarily  be  set  aside.  (Marston  v. 
White,  91  Cal.  87.) 

Land  in  two  counties,  sale  of  whole  land  in 
one  county.    See  ante,  XIX,  6. 

Time  of  sale  under  execution  to  foreclose 
lien.    See  Executions,  131. 

c  Power  and   Duty  of   Sheriff;    De   Facto 

Sheriff. 

782.  A  sheriff  has  no  authority  to  make 
sale  of  mortgaged  premises  under  a  judgment 
of  foreclosure  ana  sale,  unless  an  order  of 
sale  is  issued  upon  the  judgment  and  placed 
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in  hiB  hands.    (Heyman  t.  Baboock,  90  OaL 

367.) 

ated  68  Gal.  650;  72  Gal.  261;  94  Cal.  223. 

783.  If  the  judgment  of  forecloetire  giYea 
fall  directions  as  to  the  time,  plaoe,  terms, 
and  manner  of  sale  of  the  mortgaged  prem- 
ises, and  du'ects  the  sheriff  to  make  the  sale, 
a  certified  copy  of  the  decree  is  sufficient  au- 
thority for  the  sheriff  to  sell.  (Heyman  t. 
Baboock,  30  Cal.  367.) 

Cited  76  Cal.  542. 

784.  It  is  duty  of  sheriff  of  county  in  which 
any  parcel  of  the  mortgaged  premises  are 
situated  to  execute  the  order  oi  sale,  unless 
the  decree  contains  special  directions  in  that 
respect.    (Heyman  ▼.  Babcock,  30  Cal.  367.) 

785.  It  is  no  objection  to  a  sale  under  a  de- 
cree of  foreclosure  that  such  sale  was  made 
by  a  sheriff  de  facto,  and  not  de  jure.  The 
acts  of  the  officer  de  facto  are  valid  as  be- 
tween third  persons.  (Shores  v.  Scott  River 
Water  Co.,  17  Cal.  626.) 

Restraining  foreclosure  sale.  See  Injmu^ 
tions,  II,  2,  a. 

d.  Second  Order  of  Sale. 

786.  If  first  order  of  sale  on  foreclosure  de- 
cree be  not  executed,  a  second  order  may 
issue.  Such  second  order  might,  in  some 
cases,  be  ground  of  objection  on  the  score  of 
costs,  but  it  is  not  objectionable  as  affecting 
the  validity  of  the  sale.  (Shores  v.  Scott 
River  Water  Co.,  17  Cal.  626.) 

e.  Consideration ;  Agreement  for  Bid. 

787.  A  foreclosure  sale  will  not  be  set  aside 
for  mere  inadequacy  in  the  price  for  which 
the  property  was  sold.  (Central  Pac.  R.  R. 
Co.  V.  Cfreed,  70  Cal.  497.) 

788.  When  one  of  several  tracts  mort- 
gaged is  sold  by  consent  of  the  mortgagor, 
mortgagee,  and  pledgee  of  the  mortgage,  at 
its  full  market  value,  but  for  a  price  much 
less  than  the  amount  of  the  mort^E^;e,  and  is 
deeded  bv  the  mortgagor,  an  agreement  with 
the  purchaser  that  the  mortgage  shall  be 
foreclosed,  and  a  title  taken  under  foreclosure 
sale  of  such  tract  for  his  benefit,  that  an  in- 
crease of  bid  shall  be  made  for  his  benefit 
upon  that  tract  in  the  name  of  the  plaintiff, 
and  the  certificate  of  purchase  assigned  to 
him  by  plaintiff,  if  obtained  by  such  bid,  and 
that  if  third  parties  obtain  the  tract  at  a 
higher  price  he  should  receive  the  amount  of 
the  agreed  bid  and  quitclaim  to  the  mort- 
gagor, constitutes  no  fraud  of  which  a  subse- 
quent judgment  creditor  who  is  made  a  party 
to  the  foreclosure  can  complain.  The  pro- 
vision for  an  increased  bid  operates  for  his 
benefit  in  relieving  the  rest  of  the  morl^ged 
property  from  the  mortgage  lien  pro  Uinto. 
(Santa  Marina  v.  Connolly,  79  Cal.  517.) 

L  Who  may  Bid. 

789.  Third  persons,  not  parties  to  contract, 
have  no  vested  right  to  purchase  the  property 
of  a  common  debtor  sold  at  the  instance  of 
another  creditor.  (Tuolumne  Redemption  Co. 
V.  Sedgwick,  15  Cal.  515.) 

790.  If  a  note  and  mortgage  are  pledged  by 
the  owner,  by  deUverv  and  an  instrument  in 
writing  conveying  the  legal  title  to  the  pledgee. 


and  authorising  him  **  to  have,  use,  and  take 
all  lawful  ways  and  means  for  the  recovery  of 
the  money  due  on  the  same,"  the  pledgee  nas 
a  right  to  purchase  and  liold  for  his  own  ac- 
count the  property  mortgaged,  at  a  fair,  judi^ 
cial  sale,  under  a  decree  of  foreclosure,  and  he 
will  hold  the  property  subject  to  no  other 
trust,  except  to  pay  the  surplus,  if  any,  to  the 
pledgor.  (Wright  v.  Roes,  36  Cal.  414.) 
Bistmguished  38  Cal.  460.  

Agreement  for  bid,  effect  of.  See  ante,  "XTX, 
18,  e. 

Purchase  by  mortgagee  as  extinguishment 
of  debt.    See  ante.  476. 

g.  Estate  Passing;  Titieof  Purchaser;  Rights 
Against  Other  lienors. 

791.  It  is  the  rule  in  ordinary  cases  of  fore- 
closure that  the  title  ordered  to  be  sold  is  only 
the  title  which  was  held  by  the  mortgagor  at 
the  date  of  the  mortgage.  (Kreichbaom  v. 
Melton,  49  Cal.  50.) 

792.  Such  rule  is  {applicable  to  all  cases  of 
foreclosure,  except  perhaps  when  facts  of  an 
equitable  character  are  stated,  which  show 
that  a  title  acquired  by  the  vendee  of  a  mort- 
gagor, after  his  purchase  from  the  mortgagor, 
should  also  be  subjected  to  the  lien  of  the 
mortgage.  (Kreichbaum  v.  Melton,  49  CaL 
50.) 

703.  A  decree  enforcing  the  lien  of  a  mort- 
gage, which  directs  the  mortgaged  premises 
to  be  sold,  and  bars  the  defendants  of  the  right 
of  redemption  of  or  claim  to  the  mortgaged 
premises,  so  far  as  the  title  was  vested  in  the 
mortgagor  at  the  date  of  the  mortgage,  affects 
only  the  title  which  the  mortgagor  held,  and 
does  not  direct  the  sale  of  or  i^ect  the  title 
which  a  purchaser  from  the  mortgagor,  who 
was  a  party  defendant,  acquired  after  his  pui^ 
chase  from  the  mortgagor,  from  one  who  held 
adversely  to  the  mortgagor.  (Kreichbaum  v. 
Melton,  49  Cal.  50.) 

794.  A  decree  foreclosing  a  mortgage,  and 
directing  the  sale  of  the  mortccaged  premises, 
and  the  execution  of  a  sheriff's  deed  under  the 
decree,  transfers  to  the  purchaser  whatever 
interest  the  mortgage  created  and  vested  in 
the  mortgagee,  and  nothing  more.  (Branham 
V.  Mayor  and  Common  0)uncil  of  San  Jose,  24 
Cal.  585.) 

795.  A  sale  by  the  sheriff  under  a  judgment 
in  a  foreclosure  suit  directins  a  sale  of  all  the 
defendant's  right,  title,  and  interest  in  the 
mortgaged  premises,  carries  all  the  title  which 
the  defendant  had  in  the  premises  at  the  time 
of  the  institution  of  the  foreclosure  proceed- 
ings.   (Hutchings  v.  Ebeler,  46  Cal.  557.) 

796.  An  execution  sale  under  the  foreclos- 
ure of  a  mortgage  passes  only  the  interest 
which  the  mortgagor  has  in  the  mortga^^ed 
premises.  If  he  has  no  interest,  and  the  Utle 
IS  in  a  defendant  against  whom  a  deficiency 
judgment  is  rendered,  a  purchaser  claiming 
under  a  sale  under  the  defidencnr  judgment 
acquires  the  title  as  against  a  purchaser  claim- 
ing under  the  judgment  of  foreclosure.  (Lev- 
iston  V.  Henninger,  77  Cal.  461.) 

797.  The  decree  in  an  action  to  foreclose  a 
mortgage  concludes  the  rights  of  all  parties  to 
the  action,  and  the  sale  under  it,  consum- 
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mated  by  the  BheiifPs  deed,  paflses,  as  againfit 
them,  the  entire  estate  held  by  the  mortgagor 
at  the  date  of  the  jnortgage.  The  purchaser, 
as  against  such  parties,  is  entitled^  upon  the 
receipt  of  his  deed,  to  the  possession  of  the 
premises,  and,  if  necessary,  to  the  aid  of 
the  court  in  enforcing  its  delivery;  and  his 
right  to  this  aid  is  not  affected  by  the  fact 
that  pending  the  action  the  i>laintiff  may 
have  execut^  to  one  of  the  parties  defendant 
a  conveyance  of  the  whole  or  a  portion  of  theT 
premises  embraced  in  the  decree.  (Mont- 
gomery V.  Middlemiss,  21  Cal.  103.) 
Cited  23  Oal.  35;  94  Cal.  4^8. 

798.  If  one  who  has  obtained  a  certificate 
of  purchase  from  the  state  for  a  sixteenth  or 
thirty-sixth  section  conveys  the  same,  and  the 
grantee  gives  him  a  mortgage  to  secure  the 
purchase  money,  and  he  assigns  the  mort- 
gage and  debt  to  a  third  party,  who  forecloses 
and  obtains  a  sheriff's  deed,  evidence  of  such 
facts  tends  to  show  that  the  ri^ht  which  was 
granted  by  the  state  by  the  certificate  of  pur- 
chase haa  vested  in  the  holder  of  the  sher- 
iff's deed,  and  that  he  thereby  became  entitled 
to  the  possession  of  the  premises.  (Daniels 
V.  Henderson,  49  Cal.  242.) 

799.  A  sale  of  mortgaged  premises  under  a 
judgment  of  foreclosure,  entered  by  default 
against  a  defendant  alleged  to  have  some  in- 
terest or  claim  in  the  land  subsequent  and 
subject  to  the  lien  of  the  mortgage,  will  be 
limited  in  its  effect  to  the  rights  acquired 
therein  by  such  defendant  subsequent  to  the 
mortgage,  irrespective  of  the  character  of  the 
averment  as  to  his  interest ;  and,  if  he  has 
any  interest  in  the  premises  paramount  to 
the  mortgage,  it  will  not  be  affected  by  the 
judgment  or  the  sale  thereunder.  The  effect 
of  a  sale  under  tl^e  ordinary  decree  of  foreclos- 
ure is  limited  to  a  transfer  of  the  title  as  it 
existed  in  the  mortgagor  at  the  date  of  the 
mortgage.    (Sichier  v.  Look,  93  Cal.  600.) 

800.  When  a  mortgage  conveys  the  estate 
in  fee,  a  decree  of  foreclosure  is,  in  effect,  a 
decree  that  the  estate  vested  in  the  mortgagor 
at  the  date  of  the  mortgage,  as  well  as  that 
which  shall  at  any  time  come  to  him,  be  sold ; 
and  the  sheriff's  deed  to  the  purchaser  oper- 
ates to  transfer  to  him  the  estate  so  directed 
to  be  sold.    (Barnard  v.  Wilson,  74  Cal.  512.) 

801.  The  rule  that  a  sheriff's  deed,  delivered 
upon  execution  sale,  transfers  to  the  grantee 
only  such  estate  as,  at  the  time  of  sale,  was 
held  .by  the  defendant  in  the  execution,  has 
no  application  to  a  sheriff's  deed  made  under 
a  decree  enforcing  a  mortgs^e  in  fee.  (Va- 
llejo  Land  Commrs*  v.  Viera,  48  Cal.  572.) 
Cited  74  Cal.  519. 

802.  The  foreclosure  operates,  except  in  a 
single  instance,  only  upon  the  estate  or  inter- 
est which  the  mortgagor  possessed  at  the  time, 
and  the  sale  under  the  decree  passes,  with 
the  like  exception,  only  such  estate  or  inter- 
est. The  exceptional  instance  arises  where 
the  mortgagor  has,  subsequent  to  the  execu- 
tion of  the  mortgage,  acquired  a  title  which 
inures,  by  way  of  estoppel,  to  the  benefit  of 
the  mortgagee.  In  such  case  the  foreclosure 
operates  upon  the  subsequently  acquired  title 
to  the  same  extent  as  if  originally  held  by  the* 
mortgagor,  and  the  sale  under  the  decree 


passes  it.  In  all  other  cases  the  estate  mort- 
gaged is  the  only  estate  brought  under  the 
consideration  of  the  court,  and  the  only  estate 
affected  by  its  decree.  (San  Francisco  v.  Law- 
ton,  18  Cal.  465.) 

After-acquired  title  passes  by  mortgage. 
See  ante,  VII,  6. 

803.  Whatever  title  was  acquired  by  the 
mortgagor,  under  the  tax  certificates  and 
deed,  immediately  x>assed  to  and  vested  in 
the  purchaser.  (jSamard  t.  Wilson,  74  Cal. 
512.) 

804.  Pending  proceedings  to  obtain  con- 
firmation of  a  Mexican  grant  the  claimants 
conveyed  the  land  to  H.,  and  took  back  a 
mortgage  to  secure  the  purchase  money,  and 
afterwards  commenced  an  action  to  foreclose 
the  mortgage,  and  before  decree  assigned  the 
same  to  M.  At  the  sale  under  the  decree  the 
claimants  bid  off  the  i>roperty,  and  in  due 
course  obtained  the  sheriff's  deed,  and  subse- 
quently, upon  confirmation  of  the  claim,  a 
patent.  In  an  action  of  ejectment  by  a  gran- 
tee of  the  patentees  against  P.,  the  defendant 
objected  that,  by  the  transaction  above  stated, 
the  patentees  had  parted  with  the  title,  and 
that  plaintiff  took  nothins  by  his  conveyance 
from  them.  Held,  that  the  title  conveyed  by 
the  patentees  to  H.  was  revested  in  them  by 
the  sheriff's  deed,  and  that  any  equitable 
rights  of  M.  in  the  premises  afforded  defend- 
ant no  ground  for  impeaching  that  deed  in 
this  action.    (Fioche  v.  Paul,  22  Cal.  105.) 

805.  The  title  to  real  estate,  sold  at  sheriff's 
sale,  does  not  pass  until  the  execution  and 
deliverv  of  the  sheriff's  deed.  (Anthony  v. 
Wesseli  9  Cal.  103.) 

Cited  14  Cal.  680. 

806.  A  title  acquired  by  deed  made  pursu- 
ant to  a  sale  under  a  decree  of  foreclosure  of  a 
mortgage  commences,  by  relation,  at  the  date 
of  the  mortgage.  (People's  Savings  Bank  v. 
Hodgdon,  64  Cal.  95.) 

Cited  73  Cal.  392. 

807.  What  is  meant  by  sheriff's  deeds,  made 
on  sales  under  decrees  in  foreclosure  suits, 
taking  effect  by  relation  from  the  date  of  the 
mortgage,  explained.  (Goodenow  v.  Ewer, 
16  C^.  461.) 

808.  The  title  of  a  party  acquired  by  a 
sheriff's  deed,  executed  under  a  sheriff's  sale 
made  on  an  order  of  sale  issued  on  a  decree 
foreclosing  a  mortgage,  relates  back  to  the 
date  of  the  mortgage.  (Horn  v.  Jones,  28  Cal. 
194.) 

Cited  90  Cal.  6. 

809.  On  the  19th  of  March,  1875,  the  defend- 
ant executed  a  mortgage,  and  on  the  Ist  of 
July,  1876,  conveyed  the  land  to  a  person  who 
afterwards  became  hfs  wife.  On  the  14th  of 
June,  1879,  the  wife  died  intestate,  leaving 
the  defendant  and  a  sister  as  her  only  heirs. 
On  the  27th  of  the  same  month  the  sister  con- 
veyed all  her  interest  to  the  defendant.  On 
the  16th  of  October,  1879,  an  action  to  fore- 
close was  commenced  against  the  defendant, 
in  which  a  decree  of  foreclosure  was  rendered 
on  the  1st  of  March,  1880.  The  land  was  sold 
under  the  decree  on  the  16th  of  October,  1882, 
to  the  plaintiff,  to  whom,  on  the  27th  of  April, 
1883,  the  sheriff  executed  a  deed.    On  the  9th 
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of  July,  1883,  letters  of  adminifltration  were 
cranted  to  the  defendant  on  the  estate  of  his 
deceased  wife,  and  on  the  9th  of  February, 
1884,  a  decree  was  entered  therein,  distribut- 
ing the  land  to  him.  On  the  17th  of  Febru- 
ary, 1881,  the  land  was  sold  in  payment  of 
delinquent  taxes  assessed  for  the  year  1880. 
On  the  3d  of  March,  1882,  after  the  time  to 
redeem  had  expired,  the  defendant  acquired 
the  certificates  of  sale,  and  on  the  13th  of  July, 
1886.  obtained  from  the  tax  collector  a  deed. 
Held,  that  the  plaintiff's  title  related  back  to 
the  date  of  the  mortgase,  and  was  adverse  to 
that  of  the  estate,  and  that  she  was  not  es- 
topped from  afterwards  asserting  her  title  by 
reason  of  her  failure  to  appoir  in  the  probate 
proceedings,  and  ask  for  a  distribution  of  the 
land  to  herself.  (Barnard  v.  Wilson,  74  Gal. 
612.) 
Cited  82  Gal.  72 ;  distinguished  98  Gal.  464. 

810.  The  title  of  a  purchaser  under  a  sale 
on  a  decree  of  foreclosure  cannot  be  impeached, 
in  a  collateral  action,  for  irregularity  in  the 
proceedings  on  the  sale.  (Nagle  v.  Macy,  9 
Gal.  426.) 

Title  of  purchaser  where  owner  not  a  party. 
See  ante,  700. 

811.  Plaintiff  purchased  certain  property 
under  a  sale  on  a  decree  foreclosing  a  mort- 
gage executed  by  one  Pender,  to  which  decree 
all  persons  in  interest  were  parties,  among 
them  defendants  here.  The  mterest  of  de- 
fendants Wemple  and  Pender  was  foreclosed  in 
the  usual  form.  Plaintiff  seeks  to  enjoin  a 
sale  of  the  premises  under  a  decree  in  favor  of 
Wemple  against  Pender,  to  enforce  a  me- 
chanic's lien.  Plaintiff  was  not  a  party  to. 
the  suit  of  Wemple  v.  Pender,  and  has  not  yet 
got  a  sheriff's  deed.  Held,  that  injunction  does 
not  lie ;  that  plaintiff  is  but  the  purchaser  of 
an  equity,  the  decree  of  foreclosure  not  cutting 
off  the  rights  of  the  mortgagor,  Pender;  that 
he  being  entitled  to  possession  until  the 
sheriff's  deed,  and  also  having  the  equity  of 
redemption,  could  dispose  of  this  right,  and  it 
might,  under  our  statute,  be  sold  for  his  debts ; 
that  if  he  chose  to  recognize  the  validity  of 
Wemple's  lien,  or  his  enforcement,  or  sale 
under  judgment,  plaintiff  cannot  complain; 
his  rignts  not  being  affected  by  the  proceed- 
ings, he  was  not  a  party.  (Macovich  v.  Wem- 
ple, 16  Gal.  104.) 

812.  Plaintiff,  on  obtaining  his  sheriff's  deed, 
can  then  institute  the  necessary  proceedings 
to  enforce  his  rights,  and  the  purchaser  at  the 
sheriff's  sale  under  Wemple' 8  decree  will 
occupy  no  better  position  than  Wemple  him- 
self. But  so  long  as  Pender  has  any  interest 
in  the  property  plaintiff  cannot,  in  advance 
of  his  own  title,  or  of  the  extinction  of  Pen- 
der's, come  into  equity  to  enjoin  the  sale. 
(iMacovich  v.  Wemple,  16  Gal.  104.) 

Right  to  have  judgment  set  aside.  See 
ante,  709. 

First  mortgagee,  purchase  by,  rights  on.  See 
ante,  304. 

Improvements  or  accessions,  right  to.  See 
ante,  VII,  6. 

Priority  of  purchaser,  where  successive 
mortgages.    See  ante,  299,  et  seq. 

Rights  of  purchaser  where  grantee  not 
made  party.    See  ante,  XIX,  7,  b,  D. 


Collateral  attack  on.    See  ante,  XIX,  6. 

Grantee  of  mortgagor,  rights  of  pnrchaaer 
against.    See  ante,  870. 

Grantee  of  mortgagor,  effect  of  on.  See 
ante,  XIX,  7,  b,  D. 

Sheriff's  deed,  title  transferred  by  where 
mortgage  conveys  in  fee.  See  ante,  xTX,  14, 
b. 

Foreclosure,  right  of  purchaser  of  cotenant's 
interest  at.    See  Cotenancy,  47. 

Statute  divesting  title  by  forecloeure.  See 
Constitutional  Law,  396. 

Purchaser  of  mortgagor's  interest  on  execu- 
tion, priority  of.    Hee  Executions,  207. 

Sale  under  attachment,  priority  over  pur- 
chase under  foreclosure.  See  SxecaUcmB, 
208. 

Sheriff's  sale  under  void  decree,  title  of 
purchaser.    See  Municipal  Corporations,  200. 

Purchaser  under  mortgage  right  to  attack 
decree  foreclosing  mechanic's  lien.  See  Judg- 
ments, 412. 

Title  of  grantor  purchasing  passes  to  grantee 
when.    See  Deeds,  285. 

h.  Subrogation  of  Purchaser. 

813.  Purchaser  at  sheriff's  sale  does  not  by 
such  purchase  acquire  any  interest  in  judg- 
ment upon  which  the  execution  or  order  of 
sale  issued,  or  the  debt  or  mortgage  upon 
which  the  judgment  was  rendered.  (Abaidie 
V.  Lobero,  36  Gal.  390.) 

814.  The  purchaser  at  a  foreclosure  sale  is, 
in  equity,  the  assignee  of  the  mortgage  fore- 
closed; and  a  release  of  this  equity  is  a  suf- 
ficient consideration  for  a  promise  to  pay. 
(Wilson  V.  White,  84  Gal.  239.) 

815.  Purchaser  at  foreclosure,  who  volunta- 
rily discharges  junior  mortgagee,  is  not,  as  a 
matter  of  law,  thereby  subrogated  to  aU  the 
rights  which  the  junior  mortgagee  ever  had 
against  the  mortgagor,  but,  if  entitled  to 
subrogation  at  all,  only  to  such  right  as  the 
junior  mortgagee  has  at  the  time  of  the  pay- 
ment of  his  mortgage  debt.  (Garpentier  v. 
Brenham,  40  Gal.  221.) 

Cited  66  Gal.  335;  84  Gal.  243;  85  GaL  289. 

Foreclosure  sale,  subrogation  of  purchaser. 
See  Subrogation,  4. 

Suit  by  purchaser  under  foreclosure  to  en- 
force agreement  for  water  right.  See  Water- 
courses, 179» 

1.  Conveyance  by  Purchaser;  Agreement  as 

to  Property. 

816.  If  one  purchases  land  upon  which 
there  is  a  mortgage  given  by  his  grantor,  and 
the  mortgage  is  afterwards  foreclosed,  and 
the  grantor  buys  at  sheriff 's  sale,  and  before 
a  sheriff's  deed  is  given  quitclaims  to  his 
grantee,  the  quitclaim  carries  the  interest  ac- 
quired at  the  sheriff's  sale  and  destroys  the 
effect  of  the  same,  and  if  the  sheriff*  after- 
wards gives  a  deed  to  the  purchaser  the  deed 
is  void.    (Green  v.  Clark,  81  Gal.  591.) 

817.  Where  a  mortoagee  assigns  his  mort- 
gage in  satisfaction  of  a  debt  due  from  him- 
self to  his  assignee,  and  the  latter  purchases 
the  mortgaged  proi>erty  at  the  foreclosure  sale, 
and  receives  a  sheriff's  deed  therefor,  the  legal 
title  so  acquired  is  not  affected  bv  the  fict 
that  the  purchaser  verbally  agreed  with  his 


MORTGAGES,  XTX,  1& 


2018 


asrignor  that  if  he  sold  the  property  he  would 
pay  him  any  balance  of  the  parcnaoe  price 
there  might  be  after  deducting  the  amoant  of 
the  indebtedness  previously  due  to  him. 
(Eaton  ▼.  Rocca,  75  Gal.  93.) 

818.  The  fact  that  a  conveyance  by  a  mort- 
gagor of  one  of  several  tracts  mortgaged  re- 
cites that  the  title  is  taken  by  the  purchaser 
subject  to  encumbrances  does  not  preclude  an 
arrangement  of  the  purchaser  with  mortgagee 
and  his  assignee  by  which  the  purcha^r  is 
also  to  take  a  title  *under  foreclosure  of  the 
mortgage  to  the  exclusion  of  other  subsequent 
liens.  The  fact  that  the  mortgagor  was  no 
party  to  such  agreement  is  not  a  matter  of 
which  subsequent  lienholders  can  complain. 
If  the  property  is  sold  for  its  full  value  this 
is  all  subsequent  lienholders  can  ask.  (Santa 
Marina  v.  Connolly,  79  Gal.  517.) 

Assignee  of  certificate  of  sale,  rights  of.  See 
post,  aX,  6. 

Foreclosure,  contract  between  defendant 
and  purchaser,  what  sufficiently  contain.  See 
Specific  Performance.  33. 

].  Possession,  Right  of ;  Rents  and  Profits. 

819.  The  purchaser  at  a  sheriff's  sale,  made 
imder  a  decree  of  foreclosure,  before  he  can 
recover  possession,  must  prove  the  judgment 
and  order  of  sale,  as  well  as  the  sheriff's  deed. 
(Heyman  v.  Babcock.  30  Gal.  367.) 

820.  The  statute  allowing  a  redemption  of 
property  sold  at  judicial  sales  contemplates 
that  the  possession  shall  not  change  U>  the 

J>urcha8er  until  the  expiration  of    the  time 
imited  for  redemption.    (Guy  v.  Middleton, 
5  Gal.  392.) 
Cited  6  Gal.  174 ;  22  Gal.  650. 

821.  The  section  of  the  act  allowing  a  re- 
demption of  property  sold  at  judiciiU  sale, 
giving  to  the  purchaser  the  value  of  the  use 
and  occupation,  affords  the  only  remedy  the 

furchaser  is  entitled  to.    (Guy  v.  Middleton, 
Gal.  892.) 
Cited  7  Gal.  46. 

822.  Although  the  purchaser  of  mortgaged 
property  at  a  foreclosure  sale  is  entitled  to  re- 
ceive from  the  tenant  in  possession  the  rents 
of  the  })roperty  or  the  vfiilue  of  the  use  and 
occupation  from  the  time  of  the  sale  until  re- 
demption, still  the  judgment  debtor  is  en- 
titled to  remain  in  possession  of  the  property 
imtil  the  expiration  of  the  time  allowed  for 
redemption,  and  the  purchaser  is  not  entitled 
to  place  a  receiver  in  charge  of  the  property, 
during  the  period  of  redemption,  to  oust  the 
judgment  debtor  from  the  property  and  take 
possession  of  the  growing  crops.  (West  v. 
Conant,  100  Gal.  231.) 

823.  A  mortgage  is  a  mere  security  for  a 
debt,  and  does  not  pass  the  fee,  nor  give  a  right 
of  enlry.  Hence,  if  land  mortgaged  is  sold, 
the  vendee  of  the  mortgagor  cannot  be  ousted 
from  possession  by  a  purchaser  under  the  de- 
cree of  foreclosure  and  sale,  unless  such  ven- 
dee was  made  a  party  to  the  foreclosure  suit. 
(Haffley  v.  Maier,  13 Gal.  13.) 

Cited  16  Gal.  458;  21  Gal.  621 ;  24  Gal.  498;  86 
Cal.  39. 

824.  After  a  decree  foreclosing  a  mortgage 
the  mortgagor  in  possession  is  not,  until  a  sale 
iB  made  under  tlie  decree,  accountable  either 


for  rents  or  for  use  and  occupation,  and  is 
subject  to  no  liability,  except  tnat  he  may  be 
restrained  from  the  commission  of  waste. 
(Whitney  v.  Allen,  21  Gal.  233.) 

Possession,  right  of  purchaser  to.  See  ante, 
797. 

825.  The  complaint  stated  that  at  a  fore- 
closure sale  plaintiff  purchased  an  undivided 
one-third  interest  in  a  tract  of  mining  ground, 
that  the  mortjgagor  was  in  possession  and  in- 
solvent, and,  in  connection  with  the  owners  of 
the  other  interests,  was  working  the  claim  and 
taking  the  proceeds,  that  before  the  expira- 
tion of  the  period  of  redemption  the  claim 
would  be  worked  out  and  its  value  destroyed, 
and  praved  judgment  for  the  amount  already 
received  by  the  debtor  since  the  sale,  and  that 
during  the  period  of  redemption  a  receiver  be 
appointed  to  take  charge  of  the  proceeds. 
Held,  that  on  the  facts  stated  plaintin  was  en- 
titled to  the  relief  sought,  and  that  an  order  sus- 
taining a  general  demurrer  to  the  complaint 
was  erroneous.    (Hill  v.  Taylor,  22  Gal.  191.) 

826.  In  an  action  of  ejectment  by  a  pur- 
chaser under  a  decree  in  a  suit  for  foreclosure 
of  a  mortgage,  to  which  the  mortgagees  were 
parties,  agamst  a  subsequent  lessee  of  the 
mortgagees,  no  question  can  be  raised  by  the 
defendant  as  to  the  due  execution  of  the  mort- 
gage. Of  this  fact  the  decree  in  the  fore- 
closure suit  is  conclusive.  (Hayes  v.  Shattuck, 
21  Gal.  51.) 

827.  A  tenant  of  the  mortgagor  is  not  in- 
terested either  in  the  claim  secured  nor  in 
the  estate  mortgaged — that  is,  in  the  title 
pledged  as  security.  He  has  not  succeeded  to 
such  estate,  or  to  any  portion  of  it.  He  does 
not  stand  in  the  position  of  a  purchaser.  The 
estate  remains  in  his  lessor;  he  has  only  a 
contingent  right  to  enjoy  the  premises.  The 
right  of  a  lessor  to  the  possession  ends  with 
the  deed  by  which  the  sale  of  the  premises  is 
consummated,  and  the  tenant's  right  to  pos- 
session depends  upon  that  of  the  lessor,  and 
goes  with  it ;  and  the  tenant  having  notice, 
actual  or  constructive,  of  the  mortgage,  need 
not  be  made  party  to  the  foreclosure.  (Mc- 
Dermott  v.  Burke,  16  Gal.  580.) 

828.  Where  a  plaintiff  in  ejectment,  claim- 
ing as  assignee  of  a  lease,  has  made  prima 
facie  proof  of  his  right  to  recover  the  de- 
manded premises,  a  defendant  claiming  under 
a  mortgage  foreclosure  sale  must  show  affirm- 
atively that  the  plaintiff  or  his  assignee  was 
l)arred  by  the  decree  of  foreclosure.  (£nos  v. 
Gook,  65  Gal.  175.) 

829.  There  is  no  privity  of  contract  or  estate 
between  the  purchaser  upon  the  decree  of 
sale  on  foreclosure  and  the  tenant  of  the 
mortgagor.  The  purchaser  may  treat  the 
tenant  as  an  occupant  without  right,  and 
maintain  ejectment  for  the  premises,  except 
where  the  purchaser  is  precluded,  hj  his  acts 
or  declarations,  from  thus  treatmg  him. 
(McDermott  v.  Burke,  16  Gal.  580.) 

830.  After  sale,  and  before  the  term  of  re- 
demption has  expired,  the  purchaser  is  en- 
titlea  to  collect  the  rents.  (McDevitt  v. 
Sullivan,  8  Gal.  592.) 

Gited  18  Gal.  115;  37  Gal.  431;  71  Gal.  696; 
97  Gal.  295. 
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831.  Where  the  owner  of  mortgaged  prem- 
ises leases  the  same  for  a  term  of  vears,  and 
the  rent  is  paid  in  advance  by  tne  tenant, 
held  that  the  purchaser  onder  the  mort- 
gage sale  can  require  the  tenant  to  pay  the 
rent  over  again  to  him.  (McDevitt  v.  sulli- 
van,  8  Oal.  592.) 

832.  Whether  the  purchaser  at  a  judicial 
sale  can  maintain  an  action  for  the  rents  and 
profits  against  the  tenant  in  possession  before 
receiving  his  deed  from  the  sneriff,  query? 
(Shores  y.  Scott  River  Oo.,  21  Gal.  135.) 

833.  A  mortgagee  who  has  purchased  the 
mortgaged  property  at  a  foreclosure  sale  is 
not  entitled  to  any  of  the  rents  and  profits 
which  accrued  prior  to  the  time  of  his  pur- 
chase ;  and  where  the  property  is  in  the  hands 
of  a  receiver,  the  mortgagee  cannot  sue  the 
latter  for  the  rents  and  profits  until  they  have 
been  collected  and  received.  (Pendola  v. 
Alezanderson,  67  Oal.  337.) 

884.  The  purchaser  cannot,  for  the  want  of 
privity,  count  upon  the  lease,  and  sue  for  the 
rent  or  value  of  the  use  and  occupation.  The 
relation  between  the  purchaser  and  tenant  is 
that  of  owner  and  trespasser  until  some  agree- 
ment, expressed  or  implied,  is  made  between 
them  with  reference  to  the  occupation.  The 
tenant  is  not  bound  to  attorn  to  the  pur- 
chaser, nor  is  the  latter  bound  to  accept  the 
attornment,  if  offered,  unless  the  acts  or  dec- 
larations of  the  purchaser,  anterior  to  the 
purchase,  qualify  the  subsequent  relation  of 
the  parties,  or  the  rights  springing  from  it. 
(McDermott  v.  Burke,  16  Oal.  580.) 

835.  There  are  cases  where  the  purchaser 
on  a  sale  under  a  decree  of  foreclosure  would 
be  estopped  from  treating  the  tenant  of  the 
mortgagor  as  a  trespasser;  as,  for  instance, 
when  tne  lease  was  taken  upon  the  encour- 
agement of  the  mortgagee,  and  the  purchaser 
was  cognizant  of  the  fiict  at  the  time  of  his 
purchase.   (McDermott  v.  Burke,  16  Oal.  580.) 

886.  At  sheriff's  sale  of  premises  in  a  fore- 
closure suit  by  plaintiff  against  R.,  plaintiff 
became  the  purchaser.  During  the  six  months 
succeeding  the  sale,  0.,  actinp;  as  agent  of  de- 
fendants, occupied  the  premises,  carrying  on 
the  business  of  a  saloon.  At  the  end  of  the 
six  months,  defendants,  as  mortgagees,  re- 
deemed. Held,  that  the  defendants  are  ten- 
ants in  possession  within  the  two  hundred 
and  thirty-sixth  section  of  the  Practice  Act, 
and  must  pay  plaintiff  for  use  and  occupation 
for  the  six  months.  (Knight  v.  Truett,  18 
Oal.  113.) 
Oited  37  Oal.  432;  71  Oal.  597. 

837.  A  person  who,  after  the  commence- 
ment of  an  action  to  foreclose  a  mortgage,  ac- 

auires  possession  of  the  premises  from  one  of 
le  defendants  and  continues  to  occupy  after 
a  sale  under  the  decree  of  foreclosure  is  a  * 'ten- 
ant in  possession,"  and  liable  as  such  to  the 
purchaser  for  the  rents  and  profits  accruing 
Detween  the  sale  and  the  execution  of  the 
sheriff's  deed.  (Shores  v.  Scott  River  Oo.,  21 
Oal.  135.) 
Cited  23  Oal.  35 ;  71  Oal.  697. 

838.  R.,  having  a  possessory  interest  in  cer- 
tain premises  which  had  been  sold  under  a 
foreclosure  decree,  employed  M.  to  manage 


the  property,  and  receive  all  its  prooeeds  and 

Say  them  over,  in  certain  fixed  proportiooB,  to 
^.  and  S.  Held,  that  M.  was  a  mere  agent  of 
R.  and  not  a  "tenant  in  possession,"  and 
therefore  not  liable  to  the  purchaser  at  the 
sale  for  the  rents  and  profits.  (Shores  v. 
Soott  River  Oo.,  21  Oal.  135.) 

839.  Where  real  property  is  sold  at  a  fore- 
closure sale,  a  party  to  the  foreclosure  suit, 
who  thereafter  remains  in  its  possession, 
under  a  claim  of  title  which  is  subject  to  the 
mortgage,  is  a  "  tenant  in  possession,"  within 
the  meaning  of  section  707  of  the  Oodeof  Oivil 
Procedure,  and  liable  as  such  to  aoooont  to 
the  purchaser,  in  an  action  in  assumpsit,  for 

!  the  value  of  the  use  and  occupation.  ( Widker 
j  V.  McOusker,  71  Oal.  594.) 

i      Running  of  statute  against  purchasers.  See 
'  Statute  of  Limitations,  VI,  7. 

Attachment  by  purchaser  for  rents.  See 
Attachments,  85. 

k.  Oaveat  Emptor;  Relief  of  Purchaser;  Bis- 
tru>ution  of  Proceeds. 

840.  A  somewhat  different  rule  from  the  or- 
dinary prevails  in  cases  where  particular 
property  is  the  subject  of  sale,  by  a  specific 
adjudication ;  as  where  the  interest  of  A  in  a 
certain  tract  is  decreed  to  be  sold.  To  the 
validitv  of  a  decree  of  this  character  the  pres- 
ence of  A  is  essential ;  and  when  present  the 
decree  binds  him,  and  is  effectual  oy  the  sale 
it  orders,  to  transfer  his  estate.  A  vsJid  de- 
cree in  a  mortgage  case  operates  upon  such 
interest  as  the  mortga^^r  possessed  in  the 
property  at  the  execution  of  the  mortgage. 
That  interest  may  not  constitute  a  valid  title; 
it  may  not,  in  fact,  be  of  any  value ;  and  the 

Surchaser  takes  that  risk.  To  that  extent  the 
octrine  of  caveat  emptor  applies  even  in  those 
cases,  and  in  all  cases  of  adjudication  upon 
specific  interests,  but  no  further.  The  inter- 
est specifically  subject  to  sale,  whatever  it 
may  be  worth,  a  purchaser  is  entitled  to  re- 
ceive ;  it  is  for  that  interest  he  makes  his  bid 
and  pays  his  money.  (Boggs  v.  Fowler,  16 
Oal.  559.) 

Purchaser,  duty  to  look  into  terms  of  mort- 
gage.   See  ante,  675. 

841.  If  the  plaintiff  in  an  action  of  foredoe- 
ure  purchases  the  property  at  sheriff's  sale, 
he  is  presumed  to  buy  with  full  knowledge  of 
all  defects  in  the  proceedings  relating  to  ser- 
vice of  summons.  (Steinbach  v.  Leese,  27 
Oal.  295.) 

842.  Oourts  of  equity  are  ever  ready  to  grant 
relief  from  sales  made  upon  their  decrees, 
where  there  has  been  irregularity  in  the  pro- 
ceedings rendering  the  title  defective,  as  well 
when  the  purchaser  or  parties  interested  have 
been  misled  by  a  mistake  of  law  as  to  the 
operation  of  the  decree,  as  when  thev  have 
been  misled  by  a  mistake  of  fact  as  to  the  con- 
dition of  the  property  or  the  estate  sold, 
provided  application  lie  made  to  them  in  the 
suits  in  which  such  decrees  are  entered,  with- 
in a  reasonable  time,  and  the  relief  sought 
will  not  operate  to  the  prejudice  of  the  just 
rights  of  others.  (Goodenow  v.  Ewer,  16  Oal. 
461.) 

Oited  23  Oal.  108;  66  Oal.  252. 

843.  The  nature  and  extent  of  the  relief  in 


M0BTGAGE8,  XIX,  la. 


2015 


€uch  caeea  are  matters  resting  yery  mach  in 
the  sound  discretion  of  the  court.  As  a  general 
rale  the  purchaser  will  be  released  and  a  re- 
sale ordered,  or  such  new  or  additional  pro- 
ceedings directed  as  may  obviate  the  objections 
arising  ht>m  those  originally  taken,  when  the 
consequences  of  the  mistake  are  such  that  it 
would  be  inequitable,  either  to  the  purchaser 
or  to  the  parties,  to  allow  the  sale  to  stand. 
But  when  relief  is  sought  in  one  action  from 
a  purchase  made  upon  a  mistake  of  law  as  to 
the  effect  of  a  decree  rendered  in  another  ac- 
^on,  it  seems  that  the  ordinary  rules  as  to 
mistakes  of  law  should  apply,  and  from  such, 
courts  of  equity  seldom  relieve.  (Goodenow 
V.  Ewer,  16  Gal.  4ttl.) 

844.  If  a  testator  has  mortsaged  land  de- 
mised by  his  will,  and,  after  his  death,  one 
who  erroneously  supposed  he  had  acquired 
the 'legal  title  before  the  death  of  the  testator 
buys  in  the  property  under  the  mortgage  sale 
and  acquires  the  legal  title,  which,  by  his  own 
election  and  the  election  of  the  devisees,  he 
holds  in  trust  for  them,  a  court  of  equity  will 
not  set  aside  the  decree  of  foreclosure  and 
deed  made  thereunder.  (Morrison  v.  Bow- 
man, 29  Cal.  337.) 

845.  An  application  by  a  purchaser  under  a 
ioreclosure  sale  to  be  released  therefrom  must 
be  made  within  a  reasonable  time,  and,  when 
80  made,  the  application  will  ordinarily  be 
granted,  if  the  purchaser  parted  with  his 
money  under  a  mistaken  notion  of  the  law, 
although  he  had  full  knowledge  of  the  facts. 
(Barnard  t.  Wilson,  66  Cal.  251.) 

846.  In  order  to  avail  himself  of  the  privi- 
lege accorded  to  him  by  a  court  of  equity,  to 
eecure  in  the  same  suit  a  return  of  his  money, 
he  must  inform  himself  of  the  law  and  facts 
within  a  reasonable  time  after  the  purchase. 
<Bamard  V.  Wilson,  66  Cal.  251.) 

847.  The  delay  in  this  case  held  unreason- 
able.   (Barnard  v.  Wilson,  66  Cal.  251.) 

848.  Foreclosure  sale,  if  fair  and  regular 
upon  its  face,  will  not  be  set  aside  on  the 
ground  of  surprise,  unless  the  party  claiming 
to  have  been  surprised  was  without  fault  or 
negligence,  and  promptly  offered  to  return 
the  purchase  money.  (Central  Pac.  R.  R.  Co. 
V.  Oeed,  70  Cal.  497.) 

849.  A  purchaser  at  a  judicial  sale  made 
under  decree  cannot  maintain  an  action  to  re- 
cover back  the  purchase  money  because  the 
sale  was  void  and  he  acquired  no  title.  His 
mistake  was  one  of  law  as  to  the  validity  of 
the  sale,  and  from  such  mistake  no  relief  can 
be  granted.  (Branham  v.  Mavor  and  (Com- 
mon Council  of  San  Jose,  24  Cal.  585.) 

850.  When  title  fails  on  account  of  defect  of 
parties  in  such  suit  he  must  seek  relief  by 
pursuing  the  course  pointed  out  in  Boggs  v. 
Fowler,  16  Cal.  566.  (Burton  v.  Lies,  21  Cal. 
87.) 

851.  Where  a  purchaser  at  a  sale  under  a 
decree,  in  a  foreclosure  suit,  directing  the  sale 
of  the  premises,  which  decree  was  void,  be- 
cause tne  grantee  of  the  mortgagor  was  not 
made  party,  brought  suit  against  the  mort- 
gagees to  recover  back  the  money  paid  them 
on  bis  bid,  held,  that  the  action  does  not 
lie,  the  purchaser  being  aware,  at  the  time  of 


his  bid,  that  the  mort$(agor  had  sold  the 
premises  before  Ihe  institution  of  the  fore- 
closure suit,  and  there  being  no  fraud.  (Bogga 
V.  Fowler,  16  Cal.  559.) 

852.  The  purchaser  in  such  case  makes  a 
mistake  of  law  as  to  the  effect  of  the  decree 
when  the  grantee  of  the  mortgagor  is  not 
made  partv  to  the  foreclosure  suit.  From 
such  mistake  no  relief  can  be  granted  in  an 
action  at  law.    (Bo^ggs  v.  Fowler,  16  Cal.  559.) 

853.  A  purchaser  linder  a  decree  may  peti- 
tion to  be  released  from  his  purchase,  or  that 
the  sale  be  set  aside,  where  it  has  been  sub- 
sequently discovered  that  the  court  rendering 
the  decree  had  not  acquired  jurisdiction  of  the 
subiect  matter,  or  of  persons  having  interests 
in  the  propertv,  or  for  other  reasons,  that  the 
estate  directed  to  be  sold  would  not  pass. 
(Boggs  V.  Fowler,  16  Cal.  559.) 

Cit^21  Cal.  92;  23  Cal.  630;  36  Cal.  899;  87 
Cal.  228;  66  Cal.  252. 

854.  Plaintiff  must  seek  relief  from  the  con- 
sequences of  the  invalidity  of  the  decree  by 
proceedings  in  the  foreclosure  suit.  By  his 
act  of  purchase  he  has  submitted  himself  to 
the  jurisdiction  of  the  court  in  that  suit,  as  to 
all  matters  connected  with  the  sale,  and  is 
entitled  to  apply  for  such  relief  as  the  facts  of 
the  case  may  justify.  Upon  his  application, 
that  court  may  direct  the  sale  to  be  set  aside 
and  the  satisfaction  to  be  canceled,  and  au- 
thorize a  supplemental  bill,  for  a  resale  of  the 
premises,  to  be  filed  and  conducted  in  the 
names  of  the  complainants  in  that  suit,  for 
the  plaintiff's  benefit,  and  direct  that  the 
grantee  of  the  mortgagor,  and  any  other  per- 
sons interested  in  the  premises,  be  brought  in 
as  parties,  or  it  may  make  such  other  and 
different  order  in  the  matter  as  will  protect 
the  rights  of  all  parties,  and  mete  out  exact 
justice.    (Boggs  v.  Fowler,  16  Cal.  559.) 

855.  D.  and  M.  are  owners  each  of  one  un- 
divided one-half  of  certain  real  estate.  D. 
executes  a  mortgage  to  plaintiffs  upon  his 
undivided  half,  which  was  recordea  on  the 
same  day.  Subsequently  D.  and  M.  conveved 
to  defendant,  E.,  an  undivided  one-third  of 
the  entire  property,  making  D.,  M.,  and  E. 
each  owners  of  one  undivid^  one-third,  one- 
half  E's  interest  being  subject  to  the  mort- 

fage  to  plaintiffs.  Plaintiffs  foreclose,  making 
>.  alone  party,  get  judgment  for  the  amount 
due,  and  a  decree  directing  a  sale  of  all  the 
interest  D.  had  at  date  of  mortgage.  At 
the  sale  plaintiffs  become  the  purchasers  for 
the  full  amount  of  their  judgment,  costs,  etc., 
and  in  due  time  receive  a  sheriff's  deed,  no 
redemption  being  made.  Meantime,  but  sub- 
sequent to  the  decree,  and  before  the  sheriff's 
deed,  E.  purchases  the  remaining  interest  of 
D.  and  M.  Plaintiffs  sue  for  the  sale  of  the 
property,  a  partition  being  impossible  with- 
out prejudice,  and  for  an  account  from  the 
tenant  in  possession,  and  ask  to  be  reim- 
bursed from  the  proceeds  of  the  sale  the  one- 
third  of  the  amount  bid  by  them  at  the  sale 
under  their  decree  of  foreclosure,  on  the 
ground  that  the  decree  was  invalid  as  to  the 
one-sixth  interest  conveyed  to  E.;  and  that 
plaintiffs  believed,  at  the  time  of  their  bid, 
thev  were  acquiring  a  title  to  all  the  interest 
D.  had  at  the  date  of  his  mortgage  to  them ; 
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ftnd  that  the  sheriff  stated  snch  interest  was 
offered  for  sale.  Held,  that  tlie  hid  of  plain- 
tiffs, hein^  for  the  foil  amount  of  their  judg- 
ment, satisfied  it ;  and  that  the  effect  of  this 
satisfaction  was  to  discharge  the  undivided 
one-sixth  held  hy  £.  from  the  lien  of  the 
mortgage.    (Goodenow  v.  Ewer,  16  Oal.  461.) 

856.  The  plaintifte  in  such  case  cannot  he 
reimbursed  in  the  amount  bid,  even  though 
they  acted  under  a  mistake  as  to  the  effect  of 
the  decree  and  sale  tiiereunder;  that  their 
mistake  was  one  of  law,  a^^ainst  which  courts 
of  equity  seldom  relieve  m  an  independent 
action,  the  weight  of  authority  in  the  United 
States  being  not  to  relieve,  unless  the  mistake 
be  accompanied  with  special  circumstances, 
such  as  misrepresentation,  undue  influence, 
or  misplaced  confidence.  (Goodenow  v.  Ewer, 
16  Cal.  461.) 

Cited  16  Cal.  566;  20  Cal.  641. 

857.  Upon  proper  application  in  the  original 
foreclosure  suit  m  such  case  the  court  would 
have  released  the  plaintiffs  from  the  pur- 
chase, set  the  sale  aside,  and  opened  the  de- 
cree, and  allowed  them  to  file  a  supplemental 
complaint,  bringing  in  E.  and  others  inter- 
ested, as  parties.  (Goodenow  v.  Ewer,  16 
Cal.  461.) 

858.  In  this  case  relief  cannot  be  granted, 
as  no  special  circumstances  are  shown,  and 
no  excuse  offered  for  neglecting  to  apply  for 
relief  in  the  original  foreclosure  suit.  And 
further,  this  action  is  not  brought  directly  for 
relief  from  the  sale,  but  for  a  sale  of  the  prop- 
ertv,  an  account  as  incident  to  a  partition, 
and  distribution  of  the  proceeds  amons  the 
owners,  tenants  in  common  thereof;  and  D., 
the  mortgagor,  is  not  made  a  party.  (Goode- 
now v.  Ewer,  16  Cal.  461.) 

859.  The  rights  of  plaintiffs  to  the  proceeds 
arising  from  the  sale  must  be  limited  by  the 
extent  of  the  interest  they  acquired  in  the 
premises  under  their  conveyance — that  is,  to 
one-third ;  and  from  this  one-third  their  pro- 
portionate share  of  the  costs  and  expenses  of 
the  action  and  subsequent  proceedings  must 
be  deducted.  (Goodenow  v.  Ewer,  16  Cal. 
461.) 

Setting  aside  for  inadequacy.  See  ante, 
XIX,  18,  e. 

Disregarding  directions  of  debtor  as  ground 
of.    See  ante,  772. 

19.  Appeal;  Effect  of  and  Rigtits  on  RoronaL 

860.  The  judgment  of  the  trial  court  direct- 
ing a  foreclosure  of  the  mortgage  gave  the 
mortgagee  an  absolute  right  to  sell  the  mort- 

§age  premises,  and  the  exercise  of  such  right 
oes  not  amount  to  a  waiver  of  his  right  to 
appeal  from  that  part  of  the  decree  fixing  the 
personal  liabilitv  for  a  deficiency  of  the  pro- 
ceeds of  such  sale.  (Goodlett  v.  St.  Elmo  In- 
vestment Co.,  94  Cal.  297.) 

861.  The  provision  of  section  945  of  the  Code 
of  Civil  Procedure,  requiring  the  trial  judge, 
in  an  action  of  foreclosure  of  a  mortgage,  to 
fix  the  amount  of  the  undertaking  against 
waste  required  to  be  given  when  the  judg- 
ment directs  the  sale  or  delivery  of  the  mort- 
gaged property,  is  distinct  from  the  clause 
reauring  that  the  undertaking  must  also  pro- 
viae  for  the  payment  of  a  deficiency,  and  the 


authority  of  the  jad^  to  fix  the  penalty  of 
the  undertaking  is  limited  to  the  object  named 
in  the  clause  in  which  it  is  granted,  and  can- 
not dispense  with  the  undertaking  for  a  de- 
ficiency,   ((jutzeit  ▼.  Pennie,  97  Ciu.  484.) 

862.  Where  a  parcel  of  land  belonging  ex- 
clusivelv  to  on  one  of  two  mortgagors  has  been 
sold  unaer  foreclosure  of  two  morteages,  and 
purchased  by  the  plaintiff  in  the  forecloenre 
suit,  who  has  apphed  the  proceeds  wholly  in 
payment  of  the  first  mortgage,  which  is  there- 
after adjudged  upon  appeal  to  have  been  invalid 
and  ineffective  as  a  lien  against  that  parcel, 
and  after  such  reversal  the  plaintiff  has  filed 
a  supplemental  complaint  against  such  mort- 
gagor alone,  setting  out  the  second  mortgage, 
and  claiming  title  under  the  forecloeore  ule 
to  all  the  property  purchased  thereat,  and 
seeking  an  accounting  of  the  whole  indebted- 
ness, and  an  application  of  the  proceeds  of 
sale  in  payment  thereof,  and  judgment  for  the 
residue,  the  mortgagor  who  joins  in  the  prayer 
for  an  accounting,  in  his  answer  to  such  sup- 
plementid  complaint,  is  entitled  to  judgment 
against  plaintiff,  upon  such  accounting,  for 
the  residue  of  the  proceeds  of  sale,  with  legal 
interest,  after  deducting  the  amount  <rf  the 
judgment  for  the  second  note  and  mortgaget 
with  legal  interest  to  the  date  of  purchaae, 
and  the  amount  of  counsel  fees  and  taxes  al- 
lowed by  the  court.  (Hibernia  Savings  and 
Loan  Society  ▼.  Jones,  89  Cal.  507.) 

863.  The  plaintiff  cannot  treat  the  fbrmer 
judgment  of  foreclosure,  the  execution  of 
which  was  not  stayed  by  the  appeal,  as  intact 
for  the  purpose  of  claiming  title  under  the 
sale,  and  at  the  same  time  as  open  for  the 
purpose  of  charging  conventional  interest  on 
the  second  note  and  mortgage,  oompoundinff 
monthly,  to  the  date  of  the  accounting;  and 
having  proposed  an  accounting  upon  the  theory 
that  tne  foreclosure  sale  should  stand,  the 
plaintiff  cannot  complain  that  the  court  al- 
lowed an  accounting,  to  the  defendant  upon 
that  theory,  and  only  allowed  l^al  interest 
upon  the  judgment  to  the  date  of  the  sale. 
(Hibernia  Savings  and  Loan  Society  ▼.  Jones, 
89  Cal.  507.) 

Undertaking  on  appeal  from  foreclosure. 
See  Appeals,  645,  756. 

Bond  to  stay  execution  pending  appeal 
from  judgment  of  foreclosure.  See  Appeals, 
1778. 

Rents  and  profits  pending  appeal  from  fore- 
closure.   See  Appeals,  645. 

Judgment  in  personam,  effect  of  appeal  on 
lien  of.    See  Appeals,  1692. 

Presumption  m  regard  to  foreclosure  pro- 
ceedings.   See  Appefius,  XI,  24,  k. 

Attorney's  fee  in,  presumption  in  &vor  of 
court's  action.    See  Appeals,  2843. 

Modifying  decree  of  foreclosure,  effect  of. 
See  Appeals,  3045. 

Attorney's  fees,  reduction  of,  on  appeal,  is 
not  modincation  requiring  restitution.  See 
Appeals,  3130. 

Error  in  charging  to  mortgagor,  correcting 
on  appeal.    See  Appeals,  3007. 

Misjoinder  of  parties,  directing  judgment  on 
appeal.    See  Appeals,  3075. 

Reversal,  effect  of,  on  sale.  See  Appeals, 
3132,  et  seq. 
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Berersal  of  decree  in  forecloeare  doee  not 
affect  moTtgB^n  not  parties.  See  Appeals, 
3003. 

XX.  Bedemptlon. 

/.  E9tat9  of  Mortgagor  After  Sah. 

864.  Legal  estate  exists  in  judgment  debtor 
after  expiration  of  the  time  to  redeem  until 
execution  of  the  conveyance  to  the  purchaser. 
(McMillan  v.  Richards,  9  Cal.  865.) 

Cited  10  Cal.  531 ;  16  Cal.  469;  31  Cal.  301 ;  52 
Cal.  649;  64  Cal.  98. 

865.  The  decisions  as  to  the  estate  of  the 
judgment  debtor  after  sale  become  authorities 
or  determining  the  estate  of  the  mortgagor 

after  sale  under  the  decree ;  and  from  them  it 
will  be  found  that  the  estate  must  remain  in 
the  mortgagor  until  a  consummation  of  the 
sale  by  conveyance,  as  it  does  in  the  judg- 
ment debtor,  and  that  the  conveyance  when 
executed  will  take  effect  in  the  one  case  from 
the  date  of  the  mortgage,  as  it  does  in  the 
other  from  the  time  the  lien  of  the  judgment 
attached.  (McMillan  v.  Richards,  9  CaL  365.) 
Cited  64  CaL  98. 

Title  of  mortgagor  during  time  for  redemp- 
tion.   See  post,  w8. 

Estate  of  mortgagor  and  Judgment  debtor 
after  sale.    See  Post,  XX,  4. 

Where  several  notes  secured  by  mortgage. 
See  ante,  YII,  2. 

Sale  of  equity  of  redemption.  See  post, 
XX,  9. 

2.  Righta  of  Foroc/ooure  and  Rodomption  aro  i?e- 

eiprocaL' 

866.  The  right  to  foreclose  and  the  right  to 
redeem  are  reciprocal,  and  the  statute  of  lim- 
itations as  to  the  right  of  redemption  begins 
to  run  at  the  time  the  right  of  action  accrues 
on  the  mortgage.  (Grattan  v.  Wiggms,  23 
Cal.  16.) 

Cited  23  Cal.  143;  34  Cal.  369,  370,  372,  381 ; 
60  Cal.  652;  66  Cal.  336 ;  95  Cal.  197. 

867.  In  mortgages  there  exists  the  right  to 
foreclose,  after  condition  broken,  and  the 
right  of  redemption  from  forfeiture.  These 
two  rights  are  mutual  and  reciprocal.  When 
one  cannot  be  enforced  the  existence  of  the 
other  is  denied;  and,  when  either  is  wanting, 
the  instrument,  whatever  its  resemblance  in 
other  respects,  is  not  a  mortgage.  (Koch  v. 
Briggs,  14  Cal.  256.) 

Cited  24  Cal.  410. 

Right  to  redeem  and  foreclose  are  recipro- 
cal. See  ante,  134;  Statute  of  Limitations, 
100,  et  seq. 

3,  Naturo  of  Right;  Conotructfon  of  or  Change  in 

StatutoB  Relating  to. 

868.  The  right  to  redeem  land  is  no  part  of 
the  contract  of  indebtedness.  It  is  a  new 
privilege  given  by  statute.  It  is  a  provision 
made  by  statute  K>r  a  future  contract,  by  pur- 
saing  wnich  a  purchase  of  land  may  be  made. 
Bot  as  this  provision  is  only  a  matter  out  of 
which  rights  may  prow,  the  provision  may  be 
repealed  at  any  time  before  a  party  avails 
himself  of  it.  (Tuolumne  Redemption  Co.  v. 
Sedgwick,  15  Cal.  515.) 

869.  Section  229  of  the  Practice  Act  allow- 
ing redemption  is  remedial,  and  should  be 

Cal.  DiGBvr.  Vol*  IL— 127 


beneficially  construed.    (Kent  v.  LafFan,  2 
Cal.  595.) 

870.  The  statutory  right  of  redemption  is 
equally  applicable  to  sales  under  decrees  in 
mortgage  cases  as  to  sales  under  ordinary 
judgments  at  law.  (McMillan  v.  Richards, 
9  Cal.  365.) 

Cited  21  Cal.  395 ;  22  CaL  650. 

871.  The  Redemption  Act  of  1859  is  in  sub- 
stitution of  the  act  of  1851,  and  applies  to 
sales  made  after  the  passage  of  the  act  of 
1859,  thoueh  made  upon  judgments  rendered 
before.  (Tuolumne  Redemption  Co.  v.  Sedg- 
wick, 15  Cal.  515.) 

872.  The  fact  that  judgments  were  recovered 
before  the  act  of  1859  does  not  vest  in  the 
holders  of  them  a  right  to  redeem  from  a  sale 
made  after  the  passage  of  the  act,  upon  any 
terms  different  from  those  prescribea  by  the 
act.  If  the  right  to  redeem  under  the  act  of 
1851  were  an  incident  to  any  judgment  ren- 
dered while  that  act  existed,  it  was  a  portion 
of  the  remedy  which  mi^ht  be  taken  away  by 
the  legislature  at  any  time  before  the  n^ht 
had  become  vested  by  the  party  availing  him- 
self of  it.  (Tuolumne  Siedemption  Co.  v. 
Sedgwick,  15  Cal.  515.) 

Cited  44  Cal.  334;  55  Cal.  533. 

873.  The  statutory  regulations  as  to  redemp- 
tion are  mere  provisions  of  sale,  governing 
the  course  of  the  process  and  its  effect.  They 
do  not  touch  the  contract  of  indebtedness, 
which  stands,  as  it  stood  before,  a  valid  obli- 
gation to  pay  money,  with  the  sanctions  fur- 
nished by  law  for  its  enforcement.  And  a 
sale  without  any  right  of  redemption  is  a  valid 
and  sufficient  remedy  for  the  enforcement  of 
the  contract.  (Tuolumne  Redemption  Co.  v. 
Sedgwick,  15  Cal.  515.) 

874.  The  right  to  redeem  under  the  statute, 
and  the  mode  of  asserting  the  right,  are  mere 
creatures  of  the  statute.  The  rieht  is  given 
to  a  judgment  creditor,  and,  if  before  a  party 
becomes  a  judgment  creditor,  the  law  be  re- 

Sealed,  he  has  no  claim  to  redeem,  because  he 
oes  not  belong  to  the  class  of  persons  for 
which  this  remedy  is  furnished.  (Tuolumne 
Redemption  Co.  v.  Sedgwick,  15  Cal.  515.) 

Construction  of  statute  as  to  limitation  of 
right  to  redeem.    See  post,  919. 

875.  Right  to  redeem,  nature  of,  stated. 
(Goodenow  v.  Ewer,  16  (5al.  461.) 

Statute  repealing  right  of  redemption,  con- 
stitutionality.   See  Constitutional  Law,  366. 

Redemption  of  deed  intended  as  mortgage, 
effect  of  change  in  statute  on  right  of.  See 
Statute  of  Limitations,  7. 

4.  Forec/oeing  Equity  of  Redemption. 

876.  Estate  of  mortgagor  and  of  judgment 
debtor  after  sale  stand  upon  the  same  foot- 
ing, and  the  insertion  in  the  decree  of  a  clause 
foreclosing  the  equity  of  redemption  is  a  use- 
less formula,  which  cannot  enlarge  the  effect 
of  the  decree  or  any  rights  of  the  mortgagee 
under  it.  (McMillan  v.  Richards,  9  Cal.  865.) 
Cited  11  Cal.  817. 

877.  A  provision  in  the  judgment  that  the 
mortgagor  defendant,  and  all  persons  claiming 
or  to  claim  under  him,  be  forever  barred  and 
foreclosed  of  and  from  all  equity  of  redemp- 
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tion  and  claim  in  and  to  the  mortgaged  prem- 
iaes,  adds  nothing  to  the  effect  of  the  judgment 
forecloBing  the  mort^;age.  The  sale  under  the 
judgment  itself  extmguishes  the  right  and 
claim  of  all  the  defendants  in  the  action  ac- 
quired subsequent  to  the  date  of  the  mort- 
gage, and  vests  in  the  purchaser  the  title  of 
the  mortgagor  at  the  date  of  the  mortgage, 
discharged  of  all  such  right  and  claim.  (Sich- 
ler  y.  Look,  93  Cal.  600.) 

878.  Proceeding  for  foreclosure  of  equity  of 
redemption,  as  those  terms  are  understood 
where  the  common-law  view  of  mortgages  is 
maintained,  is  unknown  to  our  system,  so  far, 
at  least,  as  the  owner  of  the  estate  is  con- 
cerned.   (Goodenow  v.  Ewer,  16  Cal.  461.) 

879.  Proceedings  in  the  nature  of  a  suit  to 
foreclose  an  equity  of  redemption,  held  by  a 
subsequent  encumbrancer,  may  be  maintained 
by  a  purchaser  under  the  decree,  where  such 
encumbrancer  was  not  made  a  party  to  the 
original  suit  to  enforce  the  mortgage.  Such 
encumbrancer  may  be  called  upon  to  assert  his 
right,  b}r  virtue  oi  his  lien,  and  his  equity  of 
redemption,  extending  to  the  period  provided 
by  the  statute  of  limitations,  be  thus  reduced 
to  the  statutory  period  of  six  months.  (Goode- 
now V.  Ewer,  16  Cal.  461.) 

Cited  49  Cal.  56,  679. 

5.  Who  may  Redeem. 

880.  To  entitle  one  to  status  of  redemptioner 
from  a  sale  under  foreclosure  it  should  have 
been  alleged  that  she  was  the  mortgagor,  or 
judgment  debtor,  or  the  successor  in  interest 
of  the  judgment  debtor,  or  a  creditor  having 
a  lien  by  judgment  or  mortgage  on  the  prop- 
erty sold,  etc.  (Edwards  v.  Burris,  60  Cal. 
167,  160.) 

881.  The  right  of  the  mortgagor  to  redeem 
is  not  affected  by  the  fact  that  he  may  have 
had  no  title  to  the  mortgaged  property,  nor 
can  the  mortgagee  refuse  the  redemption 
money,  if  tendered,  because  the  mortgagor 
had  no  title  to  mortgage.  (Lorenzana  v.  Ca- 
marillo,  45  Cal.  125.) 

Cited  80  Cal.  356. 

882.  A  creditor  of  the  mortgagor  obtaining  a 
judgment  after  sale  under  the  decree  of  fore- 
closure, but  before  the  execution  of  the  con- 
veyance thereunder,  acquires  a  lien  on  the 
estate  entitling  him  to  redeem.  (McMillan  v. 
Richards,  9  Cal.  365.) 

883.  Such  lien  and  rieht  to  redeem  would 
be  lost,  where  a  prior  judgment  had  been  ob- 
tained by  a  third  party  against  the  mortgagor, 
under  which  his  estate  subject  to  the  mort- 
gage had  been  sold,  and  the  time  for  redem(>- 
tion  had  elapsed,  and  a  conveyance  had  been 
executed.    (McMillan  v.  Richards,  9  Cal.  365. ) 

884.  Under  the  two  hundred  and  twenty- 
ninth  section  of  the  Practice  Act  a  subsequent 
judgment  creditor  having  a  lien  has  a  right  to 
redeem  real  estate,  sold  bv  foreclosure  of  a 
previous  mortgage  in  the  liands  of  the  pur- 
chaser.    (Kent  V.  Laffan,  2  Cal.  595.) 

Cited  9  Cal.  412;  21  Cal.  895;  22  Cal.  650. 

885.  Where  a  mortgagor  filed  a  homestead 
subsequent  to  a  second  mortgage,  and  both 
were  foreclosed,  the  first  and  part  of  the 
second  being  paid,  and  judgment  for  the  de- 


ficiency being  docketed,  in  such  a  case  the 
second  mortg^kgee  could  not  redeem  from  the 
purchaser  at  the  mortgage  sale.    (Hershej  t. 
Dennis,  53  Cal.  77.) 
Cited  58  Cal.  58. 

886.  If  the  owner  executes  two  naortgagu 
Uf>on  the  same  land,  and  the  prior  morti^aifee 
enforces  his  mortgage  in  equity,  without  xoBk- 
ing  the  junior  mortgagee  a  party  defendant, 
and  purchases  the  property  at  the  sale,  and 
receives  a  sheriff's  deed,  the  junior  mort(^agee 
may  file  a  bill  to  redeem ;  but  if  his  complaint 
contains  only  the  usual  averments  in  an  action 
to  enforce  a  mortgage,  and  makes  no  reference 
to  the  pnor  mortgage,  sale,  and  purchase,  the 
court  cannot  enter  a  decree  authorizing  him 
to  redeem.  (Carpentier  v  Brenham,  50  CaL 
549.) 

887.  Ab  subsequent  mortfsagee,  plaintiff 
would  have  a  right,  in  a  proper  case,  to  redeem 
the  premises  from  the  sale  under  the  jn<k- 
ment  on  the  liens,  by  paying  the  money  jostTj 
due,  interest,  costs,  etc.,  he  not  having  heok 
party  to  the  suit  by  the  lienholder.  (Gam- 
ble V.  VoU,  16  CaL  «)7.) 

888.  Holders  of  other  notes  secored  bj 
mortgilge  have  a  right  to  redeem  from  sale 
made  under  f oredesure.  (Grattan  y.  Wiggins, 
23  Cal.  16.) 

889.  A  junior  mortgagee,  not  made  a  party 
to  a  suit  for  foreclosure  of  a  prior  mortpige, 
has  the  statutory  right  of  redemption  witmn 
six  months  from  a  sale  made  under  a  decree 
in  such  suit,  and  retains  also  the  ^neral 
equitable  right  of  redemption  which  exists  in- 
dependent ojf  the  statute.  If  made  a  party  ta 
the  foreclosure  suit,  his  equitable  right  of  re- 
demption is  barred,  but  he  is  still  a  redemp- 
tioner under  the  statute.  (Frink  v*  Murphy, 
21  Cal.  108.) 

890.  Althouffh  the  decree  ascertains  the 
amount  of  his  lien  and  directs  its  payment  oat 
of  any  surplus  proceeds  of  the  sale  remaining 
after  satisfaction  of  the  prior  lien,  his  statutory 
ri^ht  to  redeem  is  not  thereby  destroyed,  but 
still  exists  as  to  any  portion  oi  his  demand  not 
satisfied  by  the  application  of  the  surplus  pro- 
ceeds of  the  sale.  (Frink  y.  Murphy,  21  CaL 
108.) 

891.  The  phrase,  ''on  which  the  property 
was  sold,''  occurring  in  the  two  hundrea  and 
thirtieth  section  of  the  Practice  Act,  refers  to 
the  lien  which  the  action  was  brought  to  en- 
force, and  does  not  apply  to  the  liens  of  sub- 
sequent encumbrancers  who  are  made  parties. 
(Frink  v.  Murphy,  21  Cal.  108.) 

892.  Possibly,  a  court  of  equity  would,  un- 
der some  circumstances,  allow  a  tenant  for 
years  to  redeem  the  premises  sold  on  foreclos- 
ure, if  he  applied  within  a  reasonable  period 
after  becoming  acquainted  with  the  proceed- 
ings.   (McDermott  v.  Burke,  16  Cal.  580.) 

893.  But  the  tenant  has  no  such  absolute 
right,  from  the  mere  fact  of  his  tenancy,  as 
to  require  him  to  be  a  party  to  the  foreclosure 
in  order  to  vest  the  legal  title  in  the  purchaser 
under  the  decree.  (McDermott  v.  Burke,  16 
Cal.  580.) 

894.  If  A  enters  into  a  contract  with  B  to 
pasture  for  B  a  certain  number  of  cattle  for 
a  given  number  of  years,  and,  to  secure  the 
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fulfillment  ol  the  contract,  executes  to  B  a 
mortgage  on  hia  land,  and  a  judgment  is 
afterwards  recovered  against  B,  on  which  an 
execution  issues,  and  a  sale  is  made  of  B's 
cattle 80  being  pastured  on  said  land,  such  sale 
does  not  give  to  the  purchaser  of  the  cattle  a 
title  to  the  contract  and  mortgage,  nor  does  it 
make  him  a  redemptioner,  if  the  land  is  sold 
on  a  prior  mortgage.  (Abadie  v.  Lobero,  36 
Cal.  390.) 
Cited  65  Cal.  536;  9  Or.  354. 

895.  Where  plaintiffs,  owners  of  certain 
judgments  and  decrees,  had  both  the  equi- 
table and  statutory  right  to  redeem  property 
sold,  and  exercised  their  right  under  the 
statute  by  redeeming  from  D.,  who  had  pur* 
chased  under  his  own  foreclosure,  and  then 
D.,  as  assignee  of  other  judgments,  redeemed 
from  plaintitfs;  held,  that  plaintiffs  did  not 
lose  their  equitable  right  of  redemption, 
from  the  fact  that  they  also  asserted  their 
statutory  right,  the  subsequent  redemption  by 
D.  leavmg  their  claims  unsatisfied.  (Tuol- 
umne Redemption  Co.  y.  Sedgwick,  15  Cal. 
615.) 

896.  The  doctrine  of  Whitney  v.  Hisgins, 
10  Cal.  554,  as  to  equitable  right  of  redemp- 
tion in  favor  of  certain  persons  not  made  par- 
ties to  a  mortgage  foreclosure,  applied  to  a 
peculiar  state  or  facts.  (Tuolumne  Redemp- 
tion Co.  V.  Sedgwick,  15  Cal.  515.) 

Assignee  of  junior  mortgagee,  right  of  to  re- 
deem.   See  ante,  312. 

Bight  of  redemption  by  subsequent  mort- 
gagee.   See  ante,  889. 

Right  to  redeem  from  sale  under  power  in 
mortage.    See  ante,  VII,  7. 

By  grantor  of  deed  absolute  intended  as  a 
mort^^e.    See  ante,  II,  2,  g. 

Ohildren  have  no  right  of  redemption  from 
foreclosure  of  homestead,  when.  See  Home- 
steads, XTT,  5,  b. 

Purchaser  at  foreclosure,  right  of  redemp- 
tion.   See  Executions,  321. 

Sale  under  trust  deed,  redemption  from. 
See  Trust  Deeds,  III. 

Mortgage  of  barred  mortgage  cannot  re- 
deem.    See  Taxation,  768. 

6,  Merest  Which  may  be  Redeemed;  Redemp- 
tion of  Cotenanfe  Intereet;  Subrogation  of 
Redemptioner. 

897.  A  owes  B  a  debt;  to  secure  it  A  and  C 
jointly  mortgage  to  B  a  piece  of  land  owned 
by  them  in  common.  Subsequently  A  mort- 
gages his  undivide4  interest  m  the  land,  to 
secure  a  debt,  to  D.  B  forecloses  against  A 
and  C,  and  buys  in  the  whole  land,  not  mak- 
ing D  a  party.  The  time  for  statutory  redem  p- 
tion  having  expired,  B  gets  a  sheriff's  deed. 
Held,  that  I),  as  subsequent  mortgagee,  may 
redeem  A's,  but  not  O's,  interest,  in  the  land 
and  that  the  sale  is  final  as  to  C's  interest,  D 
not  being  a  necessary  party  to  the  foreclosure. 
(Kirkham  v.  Dupont,  14  Cal.  559.) 

Cited  23  Cal.  32;  40  Cal.  235,  238;  distin- 
guished 55  Cal.  536. 

898.  Whether  the  redemptioner  had  a  right 
to  redeem  a  greater  mterest  in  the  property 
sold  than  that  of  his  judgment  debtor,  ouery? 
but  as  the  purchaser  did  not  object  to  nis  re- 
deeming the  whole  property,  the  effect  of  the 


transaction  was  to  vest  in  him  the  whole  in- 
terest of  the  purchaser.  Sharpstein.  J.,  con- 
curring.   (Eldridge  v.  Wright,  55  Cal.  531.) 

899.  The  redemptioner  is  subrogated  to  the 
rights  of  his  judgment  debtor,  and  thus  be- 
comes the  owner  of  the  legal  title  formerly 
held  by  him;  and,  as  to  a  tenant  in  common 
of  the  property,  he  acquired  an  equitable  Uen 
upon  his  interest  as  security  for  one-half  the 
redemption  monev.  Myrick,  J.,  dissenting. 
(Eldridge  v.  Wright,  55  Cal.  531.) 

9(X).  A  redemptioner,  as  such,  or  an  as- 
signee of  the  certificate  of  sale,  when  the  pur- 
chaser was  the  plaintiff,  does  not  acquire  any 
interest  in  such  judgment,  debt,  or  mortgage. 
(Abadie  v.  Lobero,  36  Cal.  390.) 

901.  Where  land  was  sold  under  judgment 
of  foreclosure  against  tenants  in  common, 
and  redeemed  by  a  judgment  creditor  of  one 
of  the  tenants,  who,  in  due  course,  received 
his  deed,  held,  that  the  redemptioner  took 
the  interests  of  bo^  tenants.  (Eldridge  v. 
Wright,  55  Cal.  531.) 

7.  Tender;  Amount  of  Payment:  Exceeeiwe;  Re- 

cofery  of. 

902.  The  tender  of  the  redemption  money 
extinguishes  the  purchaser's  hen,  and  is 
equivalent  to  payment.  (Hershey  v.  Dennis, 
53  Cal.  77.) 

903.  Plaintiff  in  action  to  redeem  mortgage 
need  not  allege  or  prove  tender  of  the  amount 
due  upon  the  mortgage  debt  previous  to  the 
commencement  of  the  action.  (Daubenspeck 
V.  Piatt,  22  Cal.  330.) 

904.  A  party  entitled  to  redeem  has  ri^ht  to 
have  ascertained  the  price  at  which  his  inter- 
est was  sold,  in  order  that  he  may  redeem. 
(Raunv.  Reynolds,  11  Cal.  14.) 

905.  A  redemption  of  property  sold  under 
a  decree  of  foreclosure  is  accomplished  by 
payment,  under  protest,  of  the  amount 
claimed  to  be  due  by  the  sheriff,  though  cer- 
tain portions  claimed  are  disputed.  (McMil- 
lan V.  Richards,  9  Cal.  365.) 

Cited  14  Cal.  240. 

906.  Where,  upon  a  foreclosure  of  a  mort- 
gage, the  mortgagee  purchases  the  land  for  a 
sum  less  than  the  amount  of  the  judgment, 
and  dockets  a  judgment  for  the  deficiency, 
the  purchaser  from  the  mortgagor  of  the  land, 
penaing  the  time  for  redemption,  is  entitled, 
as  successor  in  interest,  to  redeem  from  the 
mortgagee,  without  paying  the  amount  of  the 
deficiency.    (Simpson  v.  Castle,  52  Cal.  644.) 

907.  The  former  rule,  that  when  real  estate 
which  is  subject  to  a  judgment  lien  is  sold  on 
an  execution  on  the  judj^ment,  to  the  judg- 
ment creditor,  for  a  sum  less  than  the  whole 
amount  of  the  judgment,  the  judgment  cred- 
itor continues  to  be  **  a  creditor  having  a  lien" 
for  the  unsatisfied  portion  of  the  judgment 
upon  the  property  sold  under  the  execution, 
and  that  neither  the  judgment  debtor,  or  a 
redemptioner  with  a  subsequent  lien  could 
redeem  without  paying  said  judgment,  has 
been  changed  by  the  Code  of  CivilProcedure. 
(Simpson  v.  Castle,  52  Cal.  644.) 

Cited  58  Cal.  58. 

908.  During  the  time  for  redemption  the 
legal  title  is  in  the  mortgagor,  and  may  be 
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conveyed  by  him,  and  the  grantee  becomes 
entitled  to  redeem  without  paying  to  the 
mortgagee  the  unsatisfied  portion  of  the  judg- 
ment under  which  the  property  was  sold  to 
him,  and  the  judgment  for  the  deficiency  is 
not  a  lien  on  tiie  land.  (Simpson  v.  Castle, 
62  Gal.  644.) 

009.  When  the  purchaser  at  a  foreclosure 
sale  of  one  of  two  tracts  mortgaged,  who  is 
interested  in  having  the  tract  sold  to  pay  the 
full  balance  due  upon  the  mortgage,  in  order 
to  prevent  the  sale  of  the  other  tract,  which  is 
owned  by  himself  (he  having  previously  paid 
the  share  of  the  mortgage  debt  apportioned 
thereto),  bids  at  the  sale,  through  a  mistake 
of  law,  a  sum  less  than  the  amount  of  the 
mortgage,  and  afterwards,  with  the  consent  of 
the  receiver  making  the  sale,  in  order  to  rec- 
tify the  mistake,  increases  his  bid  to  the  full 
amount  of  the  mortgage,  and  the  sale  is  there- 
after confirmed  bv  the  court  at  such  increased 
bid,  the  owner  of  the  property  sold  will  not 
be  allowed  in  equity  to  redeem  it  upon  pajr- 
ment  merely  of  the  amount  of  the  first  bid 
and  percentage  thereon,  but,  regardless  of 
whether  he  is  or  is  not  legally  liable  therefor, 
will  be  compelled,  as  a  condition  of  rt*lief  in 
equity,  to  pay  the  full  amount  due  under  the 
decree  of  foreclosure.  (Weyant  v.  Murphy, 
78  Gal.  278.) 

910.  A  owes  a  debt  to  B ;  to  secure  it,  A 
and  G  jointly  mortgage  to  B  a  piece  of  land 
owned  by  them  in  'common.  Subsequently 
A  mortgages  his  undivided  interest  to  D.  6 
forecloses  against  A  and  G,  and  buys  in  the 
whole  land,  not  making  D  a  party.  In  such 
case,  where  D  redeems,  the  redemption  money 
for  A's  interest  would  be  the  amount  of  B's 
mortgage  debt,  with  interest,  etc.,  less  one- 
half  of  the  purchase  money  of  the  whole 
tract  sold  as  to  the  land  of  A  and  G,  under 
the  foreclosure  sale.  (Kirkham  v.  Dupont, 
14  Cal.  559.) 

911.  In  an  action  to  foreclose  a  mortgage  a 
judgment  was  rendered  in  favor  of  the  mort- 
gagee for  an  excessive  amount,  under  which 
the  mortgaged  premises  were  sold,  and  bought 
in  by  him,  and  a  judgment  for  a  deficiency 
docketed  in  his  favor.  The  mortgagor  subse- 
quently redeemed  the  mortgaged  premises  by 
paying  to  the  sheriff  the  amount  for  which  the 
sale  was  made,  with  interest  thereon,  and 
paid  to  the  mortgagee  the  amount  of  tlie  de- 
ficiency. On  an  appeal  the  supreme  court 
modified  the  judgment  by  remitting  the  ex- 
cess. The  action  was  brought  by  the  mort- 
gagor to  recover  the  excessive  amount  paid  in 
redeeming  the  mortgaged  premises.  Held, 
that  the  statute  of  limitations  did  not  com- 
mence to  run  against  the  plaintiff  until  the 
modification  of  the  judgment  by  the  supreme 
court.     (Applegarth  v.  Dean,  68  Gal.  491.) 

912.  The  subsequent  institution  of  suits  by 
attachment  and  injunction  to  obtain  and  se- 
cure the  repayment  of  the  amount  alleged  to 
have  been  overpaid  in  the  redemption  will  not 
destroy  the  operative  effect  of  payment  as  a 
redemption.  (McMillan  v.  Richards,  9  Cal. 
365.) 

Cited  13  Nev.  492. 

Excessive  payment  by  redemptioner,  recov- 
ery of.    See  Payment,  108. 


8,  Time  Within  Which  Redemption  may  be  Made; 

Action  to  Redeem, 

913.  Mortgagor  may,  in  this  state,  main- 
tain action  to  redeem  the  mortgage.  (Dau- 
benspeck  ▼.  Piatt,  22  Gal.  330.) 

914*  The  mortgagor  may  sue  to  redeem  from 
the  mortgage  regardless  of  whether  he  has  a 
valid  title  to  the  mortgaged  premises  or  not. 
But  when  he  redeems  from  a  deed  absolute  on 
its  face  which  was  intended  as  a  mortgage,  he 
is  entitled  to  a  reconveyance  only  of  the  inter- 
est conveyed  by  him,  and  cannot  claim  a  con- 
veyance of  any  adverse  or  superior  title  which 
may  have  been  thereafter  acquired  by  the 
mortgagee.  (Hall  v.  Amott,  80  GaL  348.) 
Cited  95  Cal.  201 ;  100  Cal.  453. 

915.  An  action,  in  the  nature  of  a  bill  to 
redeem  from  a  mortgage,  is  not  governed  bj 
the  provisions  of  the  A^tice  Act  relating  to 
foreclosure  of  mortgages.  In  such  case  a  de- 
cree of  foreclosure  and  sale  is  neither  neces- 
sary nor  proper,  but  the  decree  may  properly 
prescribe  the  terms,  including  the  time  and 
manner  of  performance,  on  \rhich  the  redemp- 
tion prayed  shall  be  granted.  (Cowing  v. 
Rogers,  34  Gal.  648.) 

916.  In  such  case,  where  default  is  made, 
the  usual  and  proper  judgment  is,  that  plain- 
tiff's complaint  be  dismissed.  This  judgment 
is  not  rendered  in  the  first  instance,  but  on 
motion  of  the  op{X)site  party,  when  de&ult  is 
made  in  making  redemption  as  decreed.  (Cow- 
ing V.  Rogers,  34  Cal.  648.) 

Allegation  of  tender,  necessity  of.  See  ante, 
903. 

Bill  to  redeem  by  subsequent  mortgagee. 
See  ante,  886. 

Complaint  in  action  to  compel  reconvey- 
ance, sufficiency  of.    See  ante,  131. 

Venue  of  action  to  redeem.  See  Venue,  I, 
13,  j. 

917.  Under  section  2903  of  the  Civil  Code  an 
action  to  redeem  a  mortgage  may  be  brought 
by  the  mortgagor  at  any  time  after  the  obli- 
gation becomes  due.  and  before  foreclosure, 
regardless  of  the  running  of  the  statute  of 
limitations  against  the  principal  obligation, 
unless  the  mortgagee  has  previously  acquired 
a  title  to  the  premises  by  adverse  possession 
for  the  period  of  five  years.  (Hall  v.  Amott, 
80  Gal    348  ) 

Cited  95  Cal.  201 ;  100  Cal.  453. 

918.  Under  section  346  of  the  Code  of  Civil 
Procedure  an  action  to  redeem  a  mortgage 
may  be  brought  by  the  mortgagor  against  the 
mortgagee  in  possession  |tt  any  time,  unless 
the  mortgagee  has  maintained  an  adverse 
possession  of  the  mortgaged  premises  for  five 
years  after  breach  of  some  condition  of  the 
mortgage.  (Raynor  v.  Drew,  72  Cal.  307.) 
Cited  79  Cal.  42;  80  Gal.  353-55;  95  Cal.  201  r 

100  Cal.  453;  20  Nev.  189. 

919.  The  statutory  right  to  redeem  firom  a 
foreclosure  sale  possessed  by  parties  to  the 
action  is  restricted  to  the  six  months  provided 
by  the  statute ;  and  the  provisions  of  section 
346  of  the  Code  of  Civil  Procedure,  allowing 
an  action  to  redeem  from  a  mortgage,  unless 
there  has  been  an  adverse  possession  for  five 
years,  applies  only  to  cases  where  there  has 
been  no  foreclosure  of  the  mortgage  and  equity 
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of  redemption;  and  no  such  right  remains 
after  the  expiration  of  the  six  months  from 
the  sale  under  foreclosure,  except  where  some 
fraud  has  intervened  rendering  the  decree 
and  sales  voidable.  (Collins  v.  Scott,  100  Cal. 
446.) 

920.  A  second  mortgagee,  who  is  not  made 
a  party  defendant  in  an  action  foreclosing  the 
first  mortgage,  i&  barred  of  the  right  ol  re- 
deeming from  a  sale  made  under  the  fore- 
closure, unless  he  commences  his  action  to 

.redeem  within  four  years  from  the  time  his 
right  of  action  accrues  on  his  debt.    (Siter  v. 
Jewett,  33  Cal.  92.) 
Cited  66  Cal.  336. 

921.  The  holders  of  the  other  notes  secured 
by  the  moi^tgage,  when  not  made  parties  to 
the  action,  must  assert  this  right  to  redeem 
within  four  years,  or  it  is  barred  by  the  stat- 
ute of  limitations.  (Grattan  v.  Wiggins,  23 
Oal.  16.) 

922.  Equity  of  redemption  of  subsequent 
purchasers  not  made  parties  irom  the  fore- 
closure, if  not  made  parties,  continues,  and 
this  thev  can  assert  at  any  time  within  the 
period  allowed  by  the  statute  of  limitations. 
(Montgomery  v.  Tutt,  11  Cal.  307.) 

Cited  16  Cal.  468;  18  Cal.  143;  24  Cal.  512; 
55  Oal.  536. 

923.  The  equity  of  redemption  of  a  subse- 
quent encumbrancer,  who  has  been  made  a 
party  and  had  his  day  in  court,  is,  by  the  de- 
cree taken  away,  leaving  only  the  statutory 
right.     (Montgomery  v.  Tutt,  11  Cal.  807.) 

Limitation  of  actions  to  redeem.  See  Stat- 
ute of  Limitations,  VI,  4,  c. 

Offer  to  redeem  after  right  of  redemption 
expires.    See  Statute  of  Limitations,  388. 

Statute  allowing  time  for  redemption,  con- 
stitutionality.   See  (Constitutional  Law,  365. 

9,  Sah  of  Equity  of  Hodomption, 

924.  The  sale  of  the  equity  of  redemption  of 
mortgaged  premises,  and  assignment  of  the 
rents  thereof,  until  foreclosure  and  sale,  to  a 
creditor,  cannot  operate  as  a  fraud  upon  the 
mortgagee,  whose  rights  are  secured,  and  may 
be  enforced  by  foreclosure.  (Dewey  v.  Lat- 
8on,  6  Cal.  609.) 

925.  The  collection  of  the  rents  and  profits 
by  the  creditor  purchasing  can  be  no  more  a 
fraud  ui>on  the  mortgagee  than  would  be  their 
application  by  the  mortgagor  to  the  payment 
of  bis  debts.    (Dewey  v.  Latson,  6  (5al.  609.) 

926.  The  mortgagor  having  the  right  to  sell 
the  rents  and  profits,  or  to  apply  them  to  the 
payment  of  his  debts,  except  as  against  a 
creditor  who  is  hindered,  defrauded,  or  de- 
layed thereby,  the  mortgagee  cannot  com- 
plain, as  he  is  not  such  a  creditor.    (Dewey  v. 

Latson,  6  Cal.  609.) 

927.  Whether  a  party  buying  an  equity  of 
redemption  subject  to  a  mortgage  assumes  the 
payment  of  the  mortgage  debt,  query?  How- 
ever this  may  be,  clearly  no  one  but  the 
vendor  or  his  mortgagee  can  enforce  the  obli- 
gation.    (Brown  v.  Winter,  14  Cal.  31.) 

928.  A  mortgagee  can  make  a  bona  fide  pur- 
chase from  the  mortgagor  of  the  equity  of  re- 
demption, and  thereby  become  vested  with  an 
irredeemable  estate,  and  obtain  an  absolute 


ownership  of  the  mortgaged  property.   (Green 
V.  Butler,  26  Cal.  595.) 

May  be  sold  for  debts.    See  ante,  811. 

Conveyance  of  equity  of  redemption.  See 
ante,  7. 

Purchase  of  equity  of  redemption  by  mort- 
gagee.   See  ante,  50. 

Equity  of  redemption,  lien  of  attachment 
upon  surplus.    See  Attachment,  131. 

XXI,    Chattel  Mortgages* 

/.  What  Constitute, 

929.  The  assignment  of  a  lease  for  years, 
absolute  on  its  face,  but  made  in  considera- 
tion of  a  loan  of  money,  with  a  defeasance 
back  to  reassign  upon  the  payment  of  the 
loan  and  interest,  constitates  a  mortgage  of 
the  leasehold.  (Polhemus  v.  Trainer,  30  Cal. 
685.) 
Cited  86  Cal.  43,  49. 

930   Sale  of  personal  propeity,  made  to  se- 
cure an  indebtedness  of  tne  vendor  to  the 
vendee,  makes  the  transaction  a  mortgage. 
(Moore  v.  Miirdock,  26  Cal.  514.) 
Cited  2  Dak.  264. 

931.  On  a  review  of  the  evidence,  held,  that 
the  bill  of  sale  in  question  was  not  intended 
as  a  mortgage  or  pledge.  (Cook  v.  Lion  F. 
Ins.  Co.,  67  Cal.  369.) 

932.  Where  Morris  and  Angle  owned  a  lot 
of  sheep,  and  Morris  executed  a  bill  of  sale  of 
his  half  to  Angle,  who  was  in  possession,  in 
consideration  of  the  surrender  to  him  of  his 
own  note,  previously  given  to  Angle,  and  the 
giving  to  him  of  Angle's  note  for  the  balance, 
and  Angle  at  the  same  time  agreed  in  writing 
to  sell  back  to  Morris  at  a  future  time,  on 
payment  of  the  money  represented  by  the 
notes,  held,  that  the  transaction  constituted 
an  absolute  sale,  and  not  a  mortgage.  (Mor- 
ris V.  Angle,  42  Cal.  236.) 

933.  If  a  note  and  mortgage  are  sold  and 
delivered  hy  the  owner,  by  an  instrument  in 
writing  which  conveys  the  legal  title,  and 
contains  a  defeasance  in  the  usual  form  of  a 
chattel  mortgage,  and  a  further  provision 
that  the  instrument  is  made  for  the  purpose 
of  securing  a  sum  of  money,  and  for  no  other 
purpose,  and  that  if  the  assignee  collects  the 
money  he  is  to  account  to  the  assignor  for 
the  excess,  and  a  still  further  provision  that 
the  assignee  may  insure  the  buildings  on  the 
premises  covered  by  the  mortgage  assigned, 
and  that  the  premium  shall  l^  a  lien  on 
the  note  mortgaged,  the  instrument  will  be 
treated  as  a  chattel  mortgage,  and  not  as  a 
pledge,  and,  upon  default  of  the  mortgagor, 
the  title  at  law  will  vest  in  the  assignee. 
(Wright  V.  Ross,  36  Cal.  414.) 

934.  Where,  from  an  instrument  transfer- 
ring shares  of  stock  as  security  for  a  note, 
and  from  other  circumstances,  the  transaction 
is  clearly  a  loan,  a  clause  of  foreclosure  on 
nonpayment,  or  a  provision  that  the  mort- 
gagee may  take  the  property  for  the  debt, 
does  not  make  the  instrument  any  the  less  a 
mortgage.  (Smith  v.  '49  and  '56  Quartz 
Min.  Co.,  14  Cal.  242.) 

935.  The  clause  in  such    instrument,   ''I 

hereby  sell,  transfer,  and  set  over all  my 

right,  title,  and  interest  to  the  said stock, 
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provided  I  fail  to  pay—  the  above  sum  — 
on  the  day  the  same  beoomee  due  and  pay- 
able,'' does  not  make  it  a  conditional  sale, 
there  being  no  money  given,  or  agreed  to  be 
given,  for  the  stock,  and  no  agreement  to 
take  it  at  any  price  at  the  time  of  contract. 
(Smith  V.  '49  and  '56  Quartz  Min.  Co.,  14  Oal. 
242.) 

2,  Property  Which  may  bo  Motigagod, 

936.  A  chattel  mortgage  made  under  the 
act  of  1857,  and  the  amendment  of  1861,  is 
of  no  validity,  except  between  the  parties 
thereto,  unless  the  provisions  of  the  act  are 
strictly  complied  with.  (Gassner  v.  Patter- 
son, 28  Gal.  299.) 
Cited  7  Mont.  812. 

987.  Section  2955  of  the  Civil  Code,  provid- 
ing upon  what  articles  chattel  mortga^  may 
be  made,  should  be  reasonably  and  liberally 
construed,  with  a  view  of  executing  the  evi- 
dent desiKU  of  the  legislature  in  enacting  it. 
(Blaisdell  v.  McDowell,  91  Cal.  285.) 

988.  Neither  the  Chattel  Mortg^  Act  of 
1857,  nor  the  amendment  thereto  in  1861,  in- 
clude furniture  and  fixtures  of  saloons  among 
the  property  which  may  be  mortgaged  under 
its  provisions.  (Gassner  v.  Patterson,  23  Cal. 
299.) 

Cited  63  (3al.  883 ;  distinguished  91  Cal.  689. 

939.  To  render  a  chattel  mortgage  given  to 
secure  the  purchase  money  of  furniture  and 
upholstery  for  a  hotel  or  boarding-house  valid 
it  must  appear  that  the  furniture  and  up- 
holbtery  were  actually  in  an  hotel  or  boarding- 
house.    (Stringer  v.  Davis,  80  Cal.  818.) 

940.  The  action  was  brought  to  foreclose  a 
chattel  mortgage  upon  the  furniture,  carpets, 
beds,  and  bedding,  and  all  belo^ings  of 
whatever  nature  in  and  to  the  Brooklyn 
Hotel,  in  the  city  and  county  of  San  Fran- 
cisco, and  upon  the  unexpired  term  of  the 
lease  of  the  hotel  premises,  good  will,  and 
every  thing  appertaminff  to  the  hotel,  given 
to  secure  the  payment  of  the  purchase  money 
of  all  the  property  included  in  the  mortgage. 
Held,  that  the  mortgage  being  made  to  secure 
the  purchase  money  of  other  property  than 
the  furniture  and  upholstery  used  m  the 
hotel,  it  is  void.  (Dufficy  v.  Shields,  63  Cal. 
832.) 

941.  A  mortgage  given  upon  hotel  furni- 
ture by  the  purchasers  thereof  to  a  lender  of 
money,  who  advanced  it  expressly  to  enable 
the  purchasers  to  buy  the  furniture  from  the 
vendors,  is  a  mortgage  given  to  secure  the 
*' purchase  money,'^  within  the  meaning  of 
section  2955  of  the  Civil  Code,  and  is  v^id. 
(Blaisdell  v.  McDowell,  91  Cal.  285.) 

•  942.  A  chattel  mortgage  executed  in  good 
faith  upon  printing  presses  and  material  is 
not  rendered  void  in  toto  as  against  the 
creditors  of  an  insolvent  mortgagor,  because 
of  embracing  personal  property  not  subject  to 
chattel  mortgage,  but,  if  not  mtended  to  de- 
fraud creditors,  is  void  only  as  to  the  property 
not  subject  to  mortgage,  of  which  there  is  no 
delivery  and  actual  and  continued  change  of 
possession.    (Matter  of  Fischer,  94  Cal.  523.) 

Vessels,  mortgage  of.    See  Shipping,  XII. 

Mortgage  of  vessels,  conflict  between  state 
and  fedeiul  laws.    See  Constitutional  Law,  50. 


(jhx>wing  crops,  mortgage  on.  See  Growing 
Crops,  13  et  seq. 

Certificate  of  purchase,  mortgages  of.  See 
Swamp  and  Overflowed  Landn,  120. 

3.  Form  of;  Eotoppol  ao  to. 

943.  A  "  residence  "  stated  to  be  '*  in  Sierra 
county,  California,*'  is  sufficiently  stated. 
And  an  *' occupation,"  stated  as  that  of 
"  late  merchant,  of  Pine  Grove,"  etc.,  is  suf- 
ficient.   (Ede  V.  Jolmson,  15  Oal.  58.) 

944.  The  object  of  section  1  of  the  Chattel 
Mortgage  Act  of  1857  in  the  statute  is  iden- 
tification. It  is  not  an  indispensable  requisite  ' 
to  the  validity  of  the  mortgage,  which  would 
be  valid  if  it  stated  the  parties  to  have  no 
occupation  or  profession.  (£de  v.  Johnson, 
15  Cal.  53.) 

945.  So  where  the  mortgage  is  conditioned 
to  pay  a  note  "  according  to  the  tenor  and 
conditions  thereof,"  and  the  note  is  recited  as 
a  "  certain  promissory  note  for  the  payment 
of  the  sum  of  three  thousand  five  nondred 
dollars  on  the  sixth  dav  of  June,  a.  d.  1858, 
at  said  Pine  Grove,  with  interest  at  Uie  rate 
of  two  per  cent  per  month,  from  date  till 
paid,"  the  statute  is  complied  with  as  to 
^'  setting  out  the  sum  to  be  secured,  the  rate 
of  interest  to  be  paid,  and  vihen  payable." 
(Ede  V.  Johnson,  15  Cal.  53.) 

946.  Where  another  party  enters  under  and 
in  privity  with  the  title  of  the  mortgagor  he 
will  not  be  allowed  to  defeat  the  mortgage 
upon  the  ground  that  the  same  was  not  exe- 
cuted in  pursuance  of  the  statute  concerning 
chattel  mortgages.  (Houseman  v.  Chase.  12 
Cal.  290.) 

4.  Validity  of. 

a.  Mortgage  of   Stock,  Transfer  on   Books. 

947.  Under  the  Chattel  Mortgage  Act  of 
1857  a  mortgage  of  shares  of  stock  in  an  in- 
corporated company  is  valid  without  a  trans- 
fer on  the  books  of  the  company,  as  is 
required  by  the  Corporation  Act  of  1853  rela- 
tive to  pledges  of  stock  by  delivery  of  the 
certificates.  The  act  of  1853  has  no  effect  on 
the  act  of  1857.    (Ede  v.  Johnson,  15  CaL  53.) 

b.  Mortgages  to  Secure  Creditor,  Future  Ad- 
vances, or  of  I^perty  Not  in  fSxistence. 

948.  A  mortgage  upon  goods  and  chattels 
designed  to  give  a  creditor  a  lien  ui>on  the 
same  as  security  for  the  payment  of  his  debt, 
although  it  necessarily  creates  a  trust  as  to 
the  surplus,  yet  the  trust  is  not  the  object  of 
the  assignment,  nor  is  it  such  a  trust  as  ren- 
ders the  conveyance  void  as  against  subse- 
qu€«it  creditors  of  the  vendor.  (Godchaoz  v. 
Mulford,  26  Cal.  316.) 

949.  Chattel  mortgage  given  for  greater  sum 
than  is  due  by  the  mortgagor  to  the  mort^ 
gagee,  to  secure  both  a  present  indebtedness 
and  future  advances,  is  not  fraudulent  in  law 
as  to  creditors  of  the  mor^agor,  because  given 
for  a  greater  sum  than  is  due,  even  though 
the  mortgage  does  not  express  upon  its  face 
that  the  excess  is  for  future  advances. 
Whether  such  mortgage  was  given  in  good 
faith  is  a  question  for  the  jury,  (Wood  v. 
Franks,  67  Oal.  32.) 

Distinguished  91  Cal.  123;  disapproved  12 
Mont.  597. 
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060.  Leeaae  of  land  in  posfleBBion  of  same 
■lay,  before  he  has  planted,  execute  a  valid 
mortgage  on  the  crop  to  be  raised  by  him  the 
coming  cropping  season.  (Arques  v.  Wasson, 
51  OaL  020.) 
Cited  05  Cal.  460;  86  Cal.  577 ;  6  Dak.  864. 

c  Consideration,  Sufficiency. 

051.  Mortgage  on  its  face  given  to  secure 
promissory  note  is  prima  facie,  given  in  good 
faith,  and  to  secure  a  "just  indebtedness," 
within  the  first  section  of  the  Chattel  Mort- 
gage Act  of  1857*    c£de  v.  Johnson,  15  Cal. 

d.  Acknowledgment  and  Becording  of. 

952.  Section  2957  of  the  Civil  Code,  declaim 
in^  that  a  mortgage  of  personal  property  is 
void  as  against  creditors  of  the  mortgagor 
unless  it  is  recorded  in  the  same  manner  as 
grants  of  real  property,  is  designed  to  substi- 
tute the  record  of  the  mortgage  for  the  actual 
delivery  and  change  of  possession  otherwise 
required  by  section  3440  of  the  same  code. 
(Beamer  v.  Freeman,  84  Cal.  554.) 

953.  A  chattel  mortgage,  accompanied  by 
the  affidavit  of  all  the  parties  tnereto,  as 
required  by  section  2057  of  the  Civil  Code,  is 
deemed  to  be  recorded  within  the  meaning  of 
that  section,  when,  hem^  duly  acknowledged, 
or  proved  and  certified,  it  is  deposited  in  the 
recorder's  office  with  the  proper  officer  for 
record.    (Meherin  v.  Oaks,  67  Cal.  57.) 

054.  Where  the  certificate  required  by  sec- 
tion 2057  of  the  Civil  Code  to  a  chattel  mort- 
age on  the  part  of  the  mortgagee  showed  in 
its  body  that  the  secretary  who  signed  the 
certificate  was  secretary  of  the  bank  named 
therein  as  mortgagee,  the  signature  of  his 
name  with  the  word  ''secretary''  alone  ap- 
pended is  not  defective.  ( Yost  v.  Commercial 
Bank  of  SanU  Ana,  04  Cal.  494.) 

055.  The  chattel  mortgage  gives  no  lien 
upon  the  property  where  the  required  affi- 
davit is  not  made.  (Collins  v.  Montgomery, 
16  Cal.  308.) 

056.  A  subsequent  mortgagee  of  ^rowine 
crops,  who  takes  his  mortgage  with  full 
knowledge  of  a  prior  mortgage  thereupon,  is 
not  an  encumbrancer  in  g(X)a  faith,  so  as  to 
render  the  prior  mortgage  void  as  to  him, 
although  the  prior  mortgage  is  recorded  with- 
out a  certificate  of  acknowledgment,  if  it 
substantially  complies  with  the  prescribed 
statutory  form,  and  was  duly  executed. 
(Harmes  v.  Silva,  01  CaL  636.) 

057.  The  code  provisions,  as  to  those  chat- 
tels on  which  a  mortgage  is  permitted,  puts 
them,  except  as  to  certain  specified  conditions, 
on  the  same  basis  as  mortgages  upon  real 
estate ;  and  the  fact  that  the  mortgage,  in  the 
absence  of  a  proper  record,  is  expressly  made 
void  as  to  purchasers  and  encumbrancers  in 
good  faith  and  for  value  implies  that  it  is 
valid  as  to  all  others  without  such  record. 
(Harms  v.  Silva,  01  Cal.  636.) 

058.  Though  the  code  makes  an  unrecorded 
chattel  mortgage  void  as  against  the  creditors 
of  the  mortgagor,  a  creditor  who  sues  as  a 
subsequent  encumbrancer  only,  to  recover  the 
mort^ged  crop  or  its  value,  against  the  holder 
of  a  prior  unrecorded  mortgage  who  has  taken 


possession  of  the  harvested  crop,  has  no  rights 
m  the  case,  unless  he  acquired  them  by  his 
mortgage,  and  it  matters  not  that  he  was  a 
creditor  of  the  mortgagor  at  the  time  of  the 
prior  mortgage.  (Harms  v.  Silva,  01  Cal. 
636.) 

050.  Without  holding  that  an  unrecorded 
chattel  mortgage  is  void  per  se  as  against 
creditors  at  large  of  the  mortgagor,  it  is  cer- 
tainly void  as  against  creditors  who  obtain  a 
lien  by  attachment  of  the  mortgaged  per- 
sonalty in  the  hands  of  the  debtor  before 
record  of  the  chattel  mortgage.  (Beamer  v. 
Freeman,  84  Cal.  554.) 

060.  Though  an  attachment  of  property 
against  which  there  is  an  unrecorded  chattel 
mort^;age  is  dissolved  by  subsequent  proceed- 
ings in  insolvency  within  one  month,  such 
dissolution  does  not  inure  to  the  benefit  of 
the  holder  of  the  chattel  mortgage  which  was 
unrecorded  at  date  of  the  attaclunent.  (Bea- 
mer V.  Freeman,  84  Cal.  554.) 

Validity  without  delivering  where  mortgage 
recorded.    See  j>ost,  065. 

Registration  is  equivalent  to  change  of  pos- 
session.  See  post,  061. 

e.  Change  of  Possession. 

061.  Validity  of  chattel  mortgage  does  not 
depend  upon  change  in  the  possession  of  the 
property.  The  title  passes  to  the  mortgagee 
subject  to  the  conditions  expressed  in  the  mort- 
gage, and  can  only  be  divested  by  a  perform- 
ance of  these  conditions.  The  recording  of  the 
mortgage  operates  as  notice  to  creditors  and 
subsequent  purchasers,  and  is  the  equivalent 
of  an  immediate  delivery  and  continued  change 
of  possession.  (Berson  v.  Kunan,63Cal.  550.) 
Cited  84  Cal.  557 ;  80  CaL  183. 

062.  Mortgages  of  personal  property  were 
valid  between  the  parties  at  common  law, 
and  in  many  cases  were  held  valid  without 
change  of  possession,  in  the  absence  of  fraud, 
even  against  subsequent  bona  fide  purchasers 
and  creditors.  Under  our  statutes  mortgages 
of  personal  property  not  included  in  the  Chat- 
tel Mortgage  Act  are  void,  as  against  creditors 
and  subsequent  purchasers,  if  not  accompanied 
by  immediate  delivery  and  actual  and  contin- 
ued chauge  of  possession,  but  are  neverthe- 
less valid  .between  the  parties,  as  at  common 
law.  (Tregear  v.  Etiwanda  W.  Co.,  76  Cal. 
537.) 

063.  Mortga^  is  valid  between  the  par- 
ties, though  it  includes  both  real  and  personal 
property,  and  the  possession  of  the  personal  * 
property  is  not  delivered ;  and  both  the  real 
and!^  personal  property  may  be  sold  under  de- 
cree of  foreclosure,  and  transferred  by  the 
sheriff's  deed,  if  no  redemption  is  made.  (Tre- 
gear V.  Etiwanda  W.  Co.,  76  Cal.  537.) 

064.  Mortgage  is  good  against  all  persons 
except  subsequent  purchasers  and  bona  fide 
creditors,  where  the  possession  remains  in  the 
mortgagor.   (Hackett  v.  Manlove,  14  Cal.  85.) 

065.  A  mortgage  upon  growing  crops,  exe- 
cuted, acknowledged,  and  recorded,  like 
mortgages  on  real  estate,  is  valid,  as  against 
third  parties,  without  delivery  of  possession 
of  the  property  mortgaged.  (Quiriaque  v. 
Dennis,  24  Cal.  154.) 
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966.  The  lien  of  each  mortgage  ceases,  as 
against  subsequent  purchasers,  alter  the  crop 
is  harvested,  unless,  when  harvested,  it  is  de- 
livered to  the  mortgagee.  (Quiriaque  v.  Den- 
nis, 24  Cal.  154.) 

967.  The  neglect  or  refusal  of  the  ware- 
houseman to  issue  a  receipt  showing  that  the 
property  was  stored  in  the  warehouse  for  the 
mortgagee  does  not  destrojr  the  mortgage 
lien  in  favor  of  an  assignee  in  insolvency  of 
mortgagor.  (Campodonico  y.  Oregon  Im- 
provement Co.,  87  Cal.  566.) 

968.  The  mortgagee  of  personal  property, 
in  order  to  place  it  beyond  the  reach  of  the 
creditors  of  the  mortgagor,  must  have  actual 
possession  of  the  mortgaged  property.  (Woods 
V.  Bugbey,  29  Cal.  466.) 


K  Whether,  on  mortgi^^of  hay,  for  ser- 
vices rendered  any  removal  from  the  land  was 
necessary  to  vest  a  perfect  title  as  against  the 
creditors,  not  decided.  (Ohaffin  v.  Doub,  14 
Cal.  384.) 

970.  The  rule,  under  our  statute,  as  to  de- 
livery of  possession  of    mortgaged  personal 

Eroperty,  is  not  more  strict  than  that  held 
y  the  English  and  United  States  courts  under 
the  statute  of  frauds.  (Chaffin  v.  Doub,  14 
Cal.  384.) 

Cited  25  Cal.  553:  56  Cal.  334;  5  Mont.  434; 
17  Nev.  213. 

971.  The  eleventh  section  of  the  statute  of 
frauds  does  not  apply  to  mortgagee,  wliether 
they  contain  the  usual  defeasance  upon  their 
face  and  thus  create  an  open  trust,  or  exist  in 
the  form  of  an  absolute  conveyance,  with  an 
understanding  that  they  are  intended  as 
mortgages  and  thus  create  a  secret  trust. 
(Godchaux  v.  Mulford,  26  Cal.  316.) 

972.  A  mortgage  stipulating  for  the  enjoy- 
ment of  the  possession  of  personal  property 
by  the  mortgagors  until  breach  of  the  con- 
dition is  invalid,  under  the  seventeenth  section 
of  our  statute  of  frauds,  as  to  all  persons  ex- 
cept the  parties  to  it.  (Meyer  y*  Gorham,  6 
Cal.  322.) 

Cited  23  Cal.  801. 

973.  If  the  mortgagee  took  immediate  and 
actual  possession  of  the  property,  in  the  ab- 
sence of  any  contract  concurrent  or  subse- 
quent to  the  mortgage,  conferring  any  greater 
authority  than  that  contained  in  the  mort- 
gage, he  cannot  claim  by  virtue  of  such 
poesesssion,  because  the  covenants  6i  the 
mortgage  show  that  he  was  not  entitled  to 
such  possession.  (Meyer  v.  Gorham,  5  Cal. 
822.) 

974.  Where,  on  the  trial  of  an  action  for 
the  replevin  of  goods  from  a  defendant,  who, 
in  answer,  admitted  the  taking,  but  justified 
under  legal  process  c^ainst  a  third  party, 
held  and  sensed  by  him  as  sheriff,  it  was 
proved  by  plaintiff  that  he  held  an  unsatis- 
ned  chattel  mortgage  of  the  goods,  duly  exe- 
cuted by  said  third  party,  for  their  purchase 
price, 'of  which  defendant  had  notice,  held, 
that  upon  this  state  of  facte,  and  in  the  ab- 
sence of  anv  evidence  tending  to  justify  the 
taking  of  the  goods  by  defendant,  plaintiff 
was  entitled  to  judgment  for  their  recovery. 
(Stringer  v.  Davis,  35  Cal.  25.) 

975.  The  doctrine  of  continuous  possession 


of  personal  property  after  sale  or  mortgage 
does  not  apply  to  the  case  of  a  paper,  the  mere 
evidence  of  a  debL  (Hall  y.  Bedaing*  13  Cal. 
214.) 

976.  Nor  does  the  Chattel  Mortgage  Act  or 
the  general  statute  of  frauds  apply  to  each 
case.    (Hall  y.  Bedding,  13  Cal.  214.) 

977.  Where  the  plaintiff  took  a  mortgage 
on  one  thousand  sacks  of  flour,  and  took  th« 
warehouseman's  receipt  therefor,  and  8al>- 
sequently  requested  the  warehouseman  to 
segregate  the  particular  floor  from  a  large 
quantity  belonging  to  the  mortgagor,  aii<l 
tne  warehouseman  accordingly  put  plain  tiffs 
mark  on  a  pile  of  eleven  hundr^  and  ninety- 
six  sacks  01  the  mortgagor,  standing  separate 
from  the  rest,  held,  that  it  was  a  good  segre- 
gation.   (Squires  v.  Payne,  6  Cal.  654.) 

978.  This  delivery  destroyed  the  priyitj 
between  the  warehouseman  and  the  mort^- 
gor,  and  made  the  former  agent  of  the  mcHt- 
gagee  alone,  with  whom  he  might  adjust  for 
the  excess.    (Squires  v.  Payne,  6  Cal.  654.) 

979.  What  constitutes  delivery  depends  on 
the  character  of  the  article  and  the  circum- 
stances of  the  case.  (Chaffin  y.  Doab,  14 
Cal.  384.) 

980.  Hay  cut  on  land  in  possession  ci  B. 
lies  in  three  fields  of  about  one  hundred  and 
fifty  acres  in  swaths,  cocks,  windrows,  and 
stacks.  Plaintiffs  mowed  it,  and  boarded 
with  B.  B.  mortgages  the  hay  to  plaintiffs 
for  work  and  they  cease  to  board  with  B., 
whose  dwelling  is  separated  from  these  fields 
by  a  fence.  Plaintiffs  proceed  to  gather  and 
stack  the  hay,  until  the  levy  of  an  ezecation 
on  it  eight  days  afterwards  by  defendant  as 
B's  property.  Held,  that  even  conceding 
removal  from  the  premises  to  be  essential  to 
a  complete  delivery  of  the  hay,  still  plaintiffs 
were  entitled  to  reasonable  time  to  do  it,  and 
that  the  court  erred  in  assuming  as  matter  of 
law  that  eight  days  was  too  long.  (Ghafi^  y. 
Doub,  14  Cal.  384.) 

981.  Where  sale  or  mortgage  of  personal 
property  was  void  for  want  of  immeaiate  de- 
livery, subsequent  advances  after  delivery 
cannot  be  recovered,  where  it  appears  that 
they  were  paid  under  the  general  contract. 
The  contract  being  void,  all  subsequent  acta 
relate  to  its  inception,  and  are  alike  tainted 
with  fraud.    (Chenery  v.  Palmer,  6  Cal.  119.) 

Bight  to  possession.    See  post,  XXI,  5. 

f.  Fraud  in. 

982.  The  evidence  reviewed  and  held  in- 
sufiicient  to  sustain  a  finding  that  the  trans* 
fer  of  a  chattel  mortgage  was  made  for  the 
purpose  of  defrauding  the  creditors  of  the 
mortgagor.    (Gray  v.  Oalpin,  98  Cal.  633.) 

5.  Title,  Possession,  and  Rights  of  Mortgagee: 
Actions  by  and  Against. 

983.  In  case  of  a  chattel  mortgage  the  ttUe 
of  the  mortgagee  becomes  absolute  at  law  on 
the  default  of  the  mortgagor,  and,  on  the  fore- 
closure of  the  mortgage,  the  mortgagee  is  at 
liberty  to  become  the  purchaser.  (Wright  v. 
Roes,  36  Cal.  414.) 

984.  The  title  vests  in  the  mortgagee,  sub- 
ject to  be  divested  on  compliance  with  the 
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conditions.     (Hackett  v.  Manlove,    14  Cal. 

85.) 

Cited  26  Cal.  526 ;  6S  CaU  551 ;  2  Dak.  264. 

985.  A  mortgagee  of  stock  as  security  for  a 
loan  does  not  get  an  absolute  title  to  the 
stock  by  the  mere  default  of  payment  of  the 
mortgage  debt.  (Smith  v.  '49  and  '56  Quartz 
Min.  Co.,  14  Cal.  242.) 

966.  A  chattel  mortgage  vests  the  legal  title 
to  the  property  mort^^d  in  the  mortgagee, 
subject  to  be  revested  in  the  mortgagor  upon 
the  performance  of  the  condition ;  and,  in  case 
of  breach  of  the  condition,  the  title  becomes 
absolute  at  law  in  the  mortgagee.  The  title 
passes  whether  possession  of  the  chattel  mort- 
gaged be  delivered  or  not.  (Heyland  y.  Bad- 
ger, So  Cal.  404.) 
Cited  63  Cal.  551,  552 ;  7  Mont.  392. 

987.  The  mortgagee  of  chattels,  who  takes 
the  same  into  his  possession,  holds  the  legal 
title,  and  an  officer  having  an  attachment 
against  the  property  of  the  mortgagor  is  not 
authorized  to  take  the  mortgaged  property 
out  of  the  possession  of  the  mortgagee. 
(Moore  v.  Murdock,  26  Cal.  514.) 

Cited  63  Cal.  552. 
Title  of  mortgagee.    See  ante,  961. 

988.  By  the  terms  of  a  chattel  mortgage  of 
wheat,  the  mortgagor  was  to  harvest  the  same, 
and  to  deliver  it  into  the  possession  of  the 
mortgagees;  and  the  question  being  as  to 
who  should  bear  the  loss  of  a  portion  of  the 
wheat,  alleged  to  have  been  shipped  by  rail- 
road to  the  place  of  destination  agreed  upon, 
but  which  did  not  arrive,  the  court  instructed 
the  jury  to  the  effect  that  if  the  wheat  re- 
ferred to  was  shipped  in  the  name  of  the 
plaintiffs,  and  the  bills  of  sale  taken  in  their 
name  with  their  knowledge  and  consent,  then 
they  were  in  the  possession  and  the  owners 
thereof,  and  were  liable  for  any  loss  resultiuK 
from  their  own  negligence  or  carelessness,  or 
that  of  their  agents  and  employees.  Held, 
that  the  proposition  was  not  law,  and  that  the 
instruction  was  erroneous.  (Perkins  v.  Eck- 
ert,  55  Cal.  400.) 

989.  A  mortgage  given  by  a  lessee  upon  the 
leasehold  interest  does  not  give  the  mortgagee 
any  right  to  the  rents  coming  from  the  tenants 
of  the  mortgagor.  (Polhemus  v.  Trainer,  30 
Cal.  685.) 

Cited  19  Nev.  272,  273. 

990.  Under  a  mortgage  of  personal  prop- 
erty, not  made  in  pursuance  of  the  provision 
of  the  Chattel  Mortgage  Act,  the  mortgagee  is 
entitled  to  the  possession  of  the  property. 
(Wildman  v.  Radenaker,  20  Cal.  615.) 
Cited  27  Cal.  268. 

991.  Mortgagee  of  the  interest  of  one  part- 
ner in  a  growing  crop  is  not  entitled  to  posses- 
flion  as  against  the  other  partner.  (Sheehy 
V.  Graves,  58  Cal.  449,  456.) 

992.  A  chattel  mortgagee  does  not  lose  his 
right  to  retain  the  chattel  in  pursuance  of  the 
terms  of  his  contract,  because  he  fails  to  pre- 
sent his  claim  to  the  estate  of  the  mortgagor. 
(Wright  V.  Ross*  36  Cal.  414,  439.) 

Cited  45  Cal.  437,  438. 

998.  H.  has  a  mortgage  on  chattels,  exe- 
cuted by  M.,  in  whose  possession,  by  the 
terms  of  the  mortgage,  they  were  to  remain. 


Upon  default  in  paying  interest  or  principal, 
the  mortgagor  was'  to  surrender  possession. 
H.  attaches  M.  for  interest  due,  and  for  other 
debts,  and  levies  on  the  chattels  in  M*s  hands. 
The  constable  agrees  with  H.  to  hold  the 
property  for  him,  both  on  the  attachment  and 
the  mortgage,  and  M.  consents.  H.  exercises 
some  control  over  the  property.  The  defend- 
ant, as  sheriff,  now  levies  on  the  property,  at 
the  suit  of  R.  V.  M.,  takes  possession Irom  the 
constable,  and  pays  the  attachment  of  H.  H. 
sues  the  sherin  in  replevin,  and  offers,  on  the 
trial,  to  prove  that  the  attachment  and  judg- 
ment in  R.  V.  M.  are  false,  fraudulent,  and 
conclusive.  Held,  that  the  court  below  erred 
in  rejecting  the  evidence :  that,  on  default  of 
paying  interest,  it  was  M's  dutv  to  give  up 
possession ;  that  his  assent  to  the  possession 
by  H.  after  the  constable's  levy,  etc.,  was  suf- 
ficient to  entitle  H.  to  the  property,  subject 
only  to  his  own  attachment.  (Hackett  v. 
Manlove,  14  Cal.  85.) 

994.  Upon  the  discharge  of  the  attachment 
by  the  sheriff,  H.  had  the  title,  with  the  right 
Of  immediate  possession.  And  though  the 
sheriff  might,  if  he  represented  a  bona  fide 
creditor,  seize  the  property,  for  want  of  une- 
quivocal change  of  possession,  M.  himself,  by 
naudulent  collusion  with  R.,  with  or  without 
process,  directly  or  indirectly,  could  not;  nor 
could  a  fraudulent  pretended  creditor.  ( Hack- 
ett V.  Manlove,  14  Cal.  85.) 

995.  In  such  case  to  prove  R.  to  be  a  col- 
lusive creditor  is  not  collaterally  impeaching 
a  judgment.  It  is  merely  assailing  the  judg- 
ment for  fraud,  which  may  always  be  done  in 
cases  like  this.  (Hackett  v.  Manlove,  14 
Cal.  85.) 

996.  A  sheriff,  in  such  case,  has  no  better 
rights  than  the  creditor  he  represents,  and 
the  creditor  is  not  one  of  the  two  classes  in 
whose  favor  a  mortgage,  unaccompanied  by 
possession,  is  void,  to  wit,  bona  fide  credit^ 
ors  or  subsequent  purchasers.  (Hackett  v. 
Manlove,  14  Cal.  85.) 

Change  of  possession.    Bee  ante,  XXI,  4,  e. 

997.  Under  mortgage  stipulating  that 
mortgagors  shall  have  possession  until  a 
breach,  the  mortgagee  cannot  claim  the  right 
of  possession  as  against  a  sheriff  who  has  at- 
tacned  the  property  as  that  of  the  mortga- 
gors.   (Meyer  v.  Gorham,  5  Cal.  322.) 

998.  In  case  of  a  chattel  mortgage  the  mort- 
gagor could  formerly  maintain  trover  against 
the  mortgagee  for  a  refusal  to  deliver  or  a  con- 
version of  the  chattel,  but  the  mortgagor 
could  not  maintain  trover  against  the  mort- 
gagee for  refusing  to  deliver  or  selling  the 
mortgaged  property,  unless  the  mortgage  has 
been  paid,  or  a  tender  has  been  made  before 
condition  broken.  (Heyland  v.  Badger,  35 
Cal.  404.) 

Cited  16  Col.  321 ;  1  N.  Dak.  84. 

999.  The  action  of  trover  depends  on  legal 
title,  general  or  special,  to  support  it,  and  the 
mortgagor  as  against  the  mortgagee,  has  no 
title.     (Heyland  v.  Badger,  35  Cal.  404.) 

1000.  W.  sued  R.  to  recover  certain  per- 
sonal property,  and,  at  the  time  of  commenc- 
ing the  action  upon  the  usual  affidavit,  bond, 
and  order,  procured  the  property  to  be  taken 
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from  defendant  and  delivered  to  him.  From 
the  pleadings  and  evidence  it  appeared  that  the 
property  had  been  mortgaged  by  W.  to  R.  to 
secure  a  loan  of  two  hundr^  dollars  and  inter- 
est ;  and  that^  after  the  commencement  of  the 
action,  plaintiff  had  tendered  to  R.  the  amount 
of  the  debt  and  interest,  and  was  still  ready 
to  pay  the  same.  Held,  that  B.,  being  a  mort- 
gagee, was  entitled  to  the  poasession  of  the 
property  when  the  action  was  commenced, 
and  that  he  should  have  judgment  in  his  favor 
for  costs ;  but  that,  under  the  offer  of  plaintiff 
to  pay  the  mortgage  debt,  R.  was  not  entitled 
to  a  judgment  for  the  return  of  the  property 
to  him.    ( Wildman  y.  Radenaker,  20  Cal.  616.) 

1001.  One  who  converts  personal  property 
subject  to  a  chattel  mortgage  is  liable  to  the 
mortgagee  for  the  full  amount  due  under  the 
mortgage,  including  interest  and  attorney's 
fees  provided  for  therein.  (De  Costa  v.  Oom- 
fort,  80  Cal.  507.) 

1002.  Where  a  mortgage  of  crops  is  duly 
executed  and  recorded,  subsequent  purchasers 
are  charged  with  notice  that  the  legal  title  is 
in  the  mortgagee,  and  that  a  wrongful  removal 
of  the  property  from  the  land  could  not  divest 
the  mortgagee  of  the  lien  of  the  mortgage; 
and  the  removal  of  such  crops  by  a  purchaser, 
without  payment  of  the  mortgage  lien,  is  a  con- 
version of  the  crops,  for  which  the  mortgagee 
has  a  right  of  action  to  recover  their  value  in 
an  action  of  assumpsit.  (Chittenden  v.  Pratt, 
89  Cal.  178.) 

1003.  The  mortgagee  of  the  growing  crops, 
who  is  also  assignee  of  the  warehouse  receipt 
of  the  harvested  crops,  ma^  maintain  an 
action  for  damages  for  conversion  of  the  crops 
against  the  warehouseman,  if  the  latter  de- 
livers them  to  a  vendee  of  the  assignee  in 
insolvency.  (Campodonico  v.  Oregon  Im- 
provement Co.,  87  Cal.  566.) 

Rights  of  mortgagee  of  crop  mortgaged  by 
lessee.    See  post,  a!XI,  6. 

Duty  of  sheriff  in  seizure  of  mortgaged  chat- 
tels.   See  Sheriffs,  IV,  3,  g. 

Personalty  subject  to  mortgage,  how  at- 
tached.   See  Attachment,  135. 

Morteagee  of  growing  crops  is  bound  by 
judgment  in  ejectment.    See  Ejectment,  567. 

Taking  by  mortgagor  from  mortgagee,  when 
larceny.    See  Criminal  Law,  2295. 

6.  Mortgage  by  Lessee  of  Crops, 

1004.  Mortgagee  of  a  growing  crop  planted 
by  a  tenant  under  a  contract  which  entitles 
the  landlord  to  a  portion  of  the  crop  only 
succeeds  to  the  interest  of  the  mortgagor ;  and 
where  the  mortgage  is  made  by  the  tenant, 
and  the  mortgagee  takes  possession,  harvests 
the  crop,  and  converts  the  whole  to  his  own 
use,  he  is  liable  for  the  share  of  the  landlord, 
on  a  proper  demand  for  its  delivery.  (Sunol 
V.  Molloy,  63  Cal.  369.) 

1005.  Where  the  ratification  by  a  silent  co- 
partner of  a  chattel  mortgage  executed  upon 
a  crop  by  a  lessee  of  the  land  is  sufficiently 

§  leaded  as  a  defense  to  an  action  of  claim  and 
elivery  by  an  assignee  in  insolvency  of  both 
copartners,  and  the  probative  facts  found  fol- 
low the  pleading,  from  which  the  ultimate 
fact  of  sudi  ratification  prior  to  the  assignment 
in  insolvency  by  the  copartners  must  neces- 


sarily be  inferred,  the  finding  is  within  the 
issues,  and  is  sufficient  to  support  a  judgment 
sustaining  the  mortgage  as  against  the  a^ 
signee  in  insolvency.  (Yost  v.  Commercial 
Bank  of  Santa  Ana,  94  CaL  494.) 

7.  Lien  of  and  Priority. 

1006.  No  lien  arises  in  favor  of  mortga^^ee 
on  stock  deposited  by  defendant  in  escrow  with 
a  third  person  to  satisfy  the  mortgage,  where 
the  plaintiff  did  not  accept  the  stock  as  seen- 
rity,  and  where  the  conditions  upon  which  it 
was  deposited  were  never  fulfilled.  (Sigouz^ 
ney  v.  Zellerbach,  55  Cal.  431.) 

1007.  Section  2972  of  the  Civil  Code  keeps 
alive  the  lien  of  a  mortgage  upon  a  growing 
crop  only  so  long  as  the  same  remains  on  the 
land  of  the  mortgagor.  (Waterman  v.  Green, 
59  Cal.  142.) 

Cited  77  Cal.  244. 

1008.  A  chattel  morfmge  upon  a  growing 
crop,  as  against  an  attaching  creditor,  contin* 
ues  to  be  a  lien  upon  the  crop,  in  the  poasee- 
sion  of  the  mortgagor,  after  severance  and 
removal  from  the  hmd.  (Rider  v.  Edgar,  54 
Cal.  127.) 

1009.  The  lien  of  a  mortgage  on  growing 
crops  is  not  lost  by  the  mortgagee  permitting 
the  mortgagor  to  store  the  harvested  crop  in 
a  warehouse,  under  an  agreement  between 
them  that  it  should  be  stored  in  the  name  of 
the  mortgagee,  although  the  property  is  stored 
in  the  name  of  the  mortgagor,  against  his  pro- 
test that  the  warehouse  receipt  should  show 
that  it  was  stored  for  the  mortgagee.  (Cam- 
podonioo  v.  Oregon  Improvement  Co.,  B7  OaL 
566.) 

1010.  When  a  crop  of  hay  is  hauled  to  a 
warehouse  by  the  mortgagor  at  the  reouest  of 
and  as  the  agent  of  a  mortgagee,  who  had 
taken  a  chattel  mortgage  of  the  growing  crop, 
it  seems  that  the  lien  of  the  mortgagee  on 
the  crop  is  not  lost.  However  this  may  be, 
if  the  warehouseman  treats  the  mortgagee  as 
the  owner,  a  sale  of  the  hay  by  the  mortgi^r 
to  the  mortgagee  at  an  agreed  price  does  not 
require  any  further  delivery  or  change  of 
possession ;  and  a  second  transfer  of  the  hay 
for  value  by  the  first  purchaser  to  a  thir^ 
party,  accompanied  by  a  constructive  deliverv, 
which  is  good  between  the  parties,  can  only 
be  assailed  by  the  creditors  of  the  first  pur- 
chaser, and  not  b}'  the  creditors  of  the  orig- 
inal owner  of  the  crop.  (Byrnes  v.  Hatch,  77 
Cal.  241.) 

Cited  87  Cal.  568. 

1011.  The  lien  created  by  a  duly  recorded 
chattel  mortgage  on  a  growing  crop  is  not  de- 
stroyed by  the  tortious  removal  of  the  crop 
from  the  land  of  the  mortgagor  bv  a  third  per- 
son having  constructive  notice  of  the  lien.  In 
such  a  case  section  2972  of  the  Civil  Code 
does  not  apply,  and  the  mortgagee  may 
maintain  an  action  against  the  person  remov- 
ing the  crop  for  its  conversion.  (Wilson  v. 
Prouty,  70  Cal.  196.) 

Cited  89  Cal.  183. 

1012.  Where  a  mortgagor  of  crops  pui^ 
chased  certain  articles  of  third  parties,  who 
had  actual  notice  of  the  mortgage,  and  prom- 
ised to  pay  therefor  in  the  crops,  but,  before 
the  crops  were  removed,  a  bank,  which  held 
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the  mortgage  as  collateral  secarity,  wrote  to 
the  pnrchaaers,  at  the  mortgagor's  request, 
notifying  them  of  the  mortgage,  and  that  they 
would  TO  held  responsible  if  the  mortgage 
was  not  i>aid  before  they  settled  with  the 
mortgagor,  whereupon  the  mortgagor  in- 
formed the  mortgagee  that  he  had  sold  the 
crop  at  a  good  price,  and  would  hold  him  to 
the  same  price  if  the  sale  was  stopped,  the 
fact  that  tne  mortgagee  afterward  wrote  to 
the  mortgagor,  telling  him  to  hold  the  pur- 
chasers of  the  crop  to  their  agreement,  and 
that  no  one  had  done  anjr  thing  to  interfere 
with  the  sale,  does  not  waive  the  lien,  or  estop 
the  mortgagee  from  claiming  the  value  of  the 
crops  sold  &om  the  purchasers.  (Chittenden 
V.  Pratt,  89  Oal.  178.) 

1013.  Where  propertv  on  which  there  is  an 
unrecorded  mortgage  has  been  attached  be- 
fore the  recording  of  the  mortgage,  and  the 
attachment  was  released  bv  fihng  a  petition 
in  bankruptcy,  the  attached  property  may  be 
recovered  in  an  action  of  replevin  by  the 
assignee  of  the  insolvent  debtor,  as  having, 
by  force  of  the  attachment  before  record  of 
the  mortgage,  remained  in  the  insolvent 
debtor  by  operation  of  law.  (Beamer  y«  Free- 
man, 84  Gal.  654.) 

1014.  The  attached  property,  when  recov- 
ered by  the  assitrnee,  must  be  regarded  as  a 
portion  of  the  general  assets  of  the  insolvent, 
which  must  be  disposed  of  for  the  common 
benefit  of  all  his  creditors.  (Beamer  v.  Free- 
man, 84  Gal.  654.) 

Unrecorded  chattel  mortgage,  priority  of 
attachment.    See  ante,  XXI,  4,  d. 

Chattel  mortgage  for  price,  priority  of.  See 
ante,  285. 

Priority  between  encumbrancers  of  certifi- 
cate. See  Swamp  and  Gverfiowed  Lands,  120, 
et  seq. 

Lien  of  one  selling  personalty,  how  re- 
served.   See  Sales,  222. 

8.  Payment;  Sale;  ForecloBure:  RedBmption. 

1015.  If,  at  the  time  of  the  execution  and 
delivery  of  a  promissory  note,  the  payor  also 
give  the  payee  a  bill  of  sale  of  personal  prop- 
ertv bv  way  of  mortgage  to  secure  the  note, 
and  also  deliver  possession  of  the  property, 
the  payor  has  a  right  to  have  the  property 
mort{|^aged  applied  in  satisfaction  of  tne  debt; 
and,  if  the  payee  sells  any  of  the  property,  he 
has  a  right  to  have  the  proceeds  or  value  ap- 
plied towards  the  satisfaction  of  the  debt. 
(McGarvey  v.  Hall,  23  Gal.  140.) 

1016.  If  the  pavee  sells  the  note  the  pur- 
chaser takes  it  suDject  to  the  equities  subsist- 
ing between  the  original  parties.  (McGarvey 
V.  Hall,  23  Gal.  140.) 

Tender  of  payment,  effect  of.  See  ante, 
1000. 

1017.  If  a  mortgage  on  personal  property  is 
made  to  two  persons,  to  secure  the  separate 
debt  of  each,  either  mortgagee,  after  condition 
broken,  may  advertise  and  sell  at  public  auc- 
tion the  undivided  interest  which  he  holds  in 
the  property  as  security  for  his  debt,  and  the 
purchaser  will  become  a  tenant  in  common 
with  the  owner  of  the  unsold  portion.  (Wil- 
son Y.  Brannan,  27  Gal.  269.) 


I  1018.  The  mortga^  of  personal  property 
mav,  after  the  conditions  of  the  mortgage  are 
broken,  upon  giving  reasonable  notice  to  the 
mortgagor  of  the  time  and  place  of  sale,  sell 
the  property  mortgaged  at  public  auction,  and, 
if  the  sale  be  bona  fide,  an  absolute  title  to 
the  pro{)erty  passes  to  the  purchaser.  (Wil- 
son V.  brannan,  27  Cal.  269.) 
Cited  3)  Cal.  411;  2  Dak.  263;  3  Nev.  318. 

1019.  What  is  a  reasonable  notice  to  the 
mortgagor  of  the  time  and  place  of  sale  at 
auction  of  personal  property  mortgaged  must 
be  determined  from  all  the  circumstances  of 
each  particular  case,  and  he  who  alleges  that 
a  notice  is  not  sufficient  must  assign  some 
reason  for  his  allegation.  (Wilson  v.  Bran- 
nan,  27  Cal.  269.) 

1020.  A  sale  of  personal  property  secured 
by  chattel  mortgage  under  a  power  to  sell 
under  "proceedings  had  and  taken,  as  in  case 
of  pledges,  without  any  previous  demand  for 
penormance  or  notice  of  time  and  place  of 
sale,  the  said  mortgagor  having  waived  de- 
mand and  notice,"  and  consented  that  "  at 
any  such  sale  the  mortgagee  may  become  a 
purchaser,"  must  comply  with  the  statutory 
requirements  as  to  notice  to  the  public  of  an 
auction  sale,  and  as  to  securing  the  highest 
obtainable  price.  Where  it  appears  that  no- 
tices of  auction  sales  of  similar  property  were 
never  for  less  than  five  days,  and  were  usu- 
ally from  ten  to  twenty  (lays,  and  that  the 
property  sold  was  of  such  a  kind  that  but  few 
persons  would  be  likely  to  purchase  it,  and 
was  purchased  bv  the  mortgagee  for  about  one 
fifth  of  its  actual  value  at  an  auction  sale  upon 
notice  ^ven  for  two  days  only,  the  notice  not 
specifying  that  the  property  to  be  sold  was 
covered  by  a  mortgage,  or  was  to  be  sold  to 
satisfy  any  mortgage,  the  sale  is  invalid  as 
against  a  junior  mortgagee  of  the  same  prop- 
erty. (Bendely.  Crystal  Ice  Co.,  82  Cal. 
199.) 

1021.  An  allegation  in  a  complaint  to  fore- 
close a  chattel  mortgage  that  the  "  furniture 
and  upholstery  were  furnished  for  and  used 
in  the  furnishmg  of  the  hotel  in  the  city  and 
county  of  San  Francisco  known  as  the  Wil- 
lows," is  not  an  allegation  that  the  goods 
were  used  in  a  "  hotel ,^'  nor  that  they  were 
used  in  a  building  called  the  **  Willows,"  nor 
that  the  **Willow8"  was  a  hotel.  (Stringer 
V.  Davis,  30  Cal.  318.) 

1022.  In  an  action  to  foreclose  a  mortgage 
upon  a  steamship  the  court  has  jurisdiction 
to  appoint  a  receiver  i)endente  lite,  and,  upon 
a  showing  after  trial  and  order  for  judgment, 
but  before  entry  of  decree,  that  the  steamship 
is  deteriorating  in  value,  and  that  large  ex- 
pense is  being  incurred  in  maintenance  and 
repairs,  has  jurisdiction  to  order  the  receiver 
to  sell  it  at  public  auction,  as  perishable  prop- 
erty, and  after  confirmation  of  such  sale  to 
enter  a  decree  reciting  the  facts,  awarding 
judgment  for  the  amount  of  the  debt  and  in- 
terest, requiring  the  receiver  to  pay  the 
amount  in  his  hands  upon  such  judgment  to 
the  plainti£f,  and  awarding  execution  for  the 
balance,  and  the  application  of  the  proceeds 
of  such  sale  to  the  extinguishment  of  the 
amount  of  such  judgment  is  such  an  ascer- 
tainment of    the   balance  as  warranted  the 
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court  in  awarding  x>^r8onal  judgment  against 
the  mortgagor  and  execution  for  the  deficiency 
without,  the  necessity  that  a  sale  should  take 

glace  under  a  decree  of  foreclosure.    (Toby  v. 
Oregon  Pacific  R.  R.  Co.,  98  Cal.  490.) 

Mortgagee  may  purchase  at  foreclosure. 
See  ante,  983. 

1023.  In  a  suit  to  foreclose  a  mortgage  upon 
mining  claims,  and  also  to  procure  a  decree 
for  the  sale  of  certain  shares  of  stock  pledged 
as  further  security  for  the  payment  of  the 
debt  secured  by  the  mortp^age,  the  sale  of 
which  shares  had  been  enjoin^  at  the  suit  of 
the  defendant  by  the  order  of  another  court, 
a  decree  may  be  rendered  for  the  foreclosure 
of  the  mortgage  and  sale  of  the  mining  c'aims, 
and  ma^  further  provide  that  if,  on  a  sale  of 
the  mining  claims,  there  be  a  deficiency,  the 
plaintiff  may,  upon  notice  to  the  defendant, 
apply  to  the'court  for  an  order  for  the  sale  of 
the  stock.  (Allenberg  v.  Zelterbach,65  Cal.  26.) 
Cited  99  Cal.  65. 

1024.  The  mortgagor  of  personal  property 
has  an  equity  of  redemption  in  the  mortgaged 
property,  after  the  conditions  of  the  mortgage 
are  broken,  which  he  may  assert  by  paying 
the  debt  and  redeeming  the  property  at  any 
time  before  this  equity  of  redemption  has  been 
cut  off  by  a  foreclosure  or  bv  a  sale  at  auction. 
(Wilson  V.  Brannan,  27  Cal.  268.) 

1025.  If  the  mortgagee  of  personal  property 
refuses,  after  condition  broken,  to  allow  the 
mortgagor  to  redeem  the  pro{)ert^  mortgaged, 
the  mortgagor  may  assert  this  right  by  a  bill 
in  equity,  if  he  brings  his  suit  within  a  reason- 
able time.    (Wilson  v.  Brannan,  27  Cal.  258.) 

1026.  In  case  of  a  chattel  mortgage  the 
remedy  of  the  mortgagor  is  by  bill  in  equity 
to  redeem,  and  his  equity  of  redemption  can- 
not be  cut  off  by  the  mortgagee,  except  by  a 
public  sale  of  the  property  on  due  notice. 
(Hey land  v.  Badger,  35  Cal.  404.) 

9.  Parol  Agreement  Relating  to. 

1027.  Section  2922  of  the  Civil  Code,  requir- 
ing  a  writing  to  create,  renew,  or  extend  a 
mortgage,  does  not  render  incompetent  a  ver- 
bal agreement  to  divert  harvested  grain  from 
the  satisfaction  of  the  debt  secured  by  a  chat- 
tel mortgage  on  the  growing  crop,  ancl  to  con- 
vert the  grain  into  a  pledge  to  secure  otiier 
and  subsequent  advances  from  the  mortgagor 
to  the  mortgagee.  Such  c^reement  does  not 
create  a  chattel  mortgage,  out  operates  to  ex- 
tinguish the  mortgage  on  the  crop.  (Gran- 
gers' Business  Assn.  v.  Clark,  84  Cal.  201.) 

MOBTUABT  TABLES. 

See  Assault. 

MOTIOirS. 

Bee  Pleading  and  Practice,  XVII. 

MULATTO£». 

As  witnesses.    See  Witnesses,  V.  5. 
Homesteads  of.     See  Horaesteaas,  15. 

MULTIFABIOUSXESS. 

See  Equity,  IV,  2. 

Demurrer.  See  Pleading;  and  Practice,X,  6,  c. 
In  petition  for  certioran.  See  Certiorari,  154. 


MULTIPIICITT  OF  ACTIONS. 

Suit  to  prevent.    See  Indemnity,  6. 
Enjoining.    See  Injunctiona,  240. 
Joinder  of  actions  to  prevent.     See  Me- 
chanics' liens,  324. 

MUnCIPAL  COBPOBATIOirS. 

Embraces  the  general  principlea  relating 
to  municipal  corporations.  For  questions  re- 
lating to  particular  cities,  see  the  particular 
city.  For  questions  relating  to  supendaors, 
see  Supervisors. 

I.  ICatnre  of;  MeaBlnir  •f  Ctty." 
11.  Creation  and  Classlfleation  of. 
III.  Legrtslatlve  Control  Over;  Syston  of 

Town  ^tovernments. 
IT.  Effeet  of  New  Constitution  or  PoUtienI 

Code  on  Existinir  Mnnieipalitlea. 
Y.  Charters, 
YI.  Bonndaries* 

YII*  City  and  Comity  lloTernnientg. 
Yin.  Nonnser  or  Usurpation    of   Fran- 
ehise. 
IX.  Powers  of. 

1.  Have  Conferred  Powere  OnZy. 

2.  Construction  of;  Implied  Powere* 

3.  Power  to  Enact  Laws  or  Make  Begu- 

lotions* 

4.  Capacity  to  Receive  Money  or  to 

Take  Bequest. 

5.  Power  to  Incur  Indebtedness. 

6.  Must  be  Exercised  Through  Agents; 

Delegation  of  Powers. 

X.  Deposita  of  Fnblio  Fnnds. 
XI.  Contraets  of. 

1.  Charter  Must  Authorize, 

2.  What  Constitutes;   How   Entered 

into;  Lowest  Bidders. 
8.  Limiting  Hours  of  Labor. 

4.  Alteration  of. 

5.  Repeal  of  Charter^  Effect  on. 

6.  Duty  of  Persons  Dealing  with  to 

Take  Notice  of  Pouters. 

7.  Implied  Contracts;  Receipt  of  Bent- 

jits  by  City,  Effect  of. 

8.  Ratification  of  Contracts  by. 

9.  Svf^K^ption  to  Stock  of  Corpora' 

Hon. 

xn.  Disposiiion  or  Sale  of  Land. 
XIII.  Duties  and  Liabilities  of. 

1.  Duty  to  Refund  Money  Received 

Without  Authority. 

2.  Liability  for  Negligent  or  Wrongful 

Acts  of  Officers. 
8.  Liability  for  Injuries  by  Mob. 

4.  Liabilityfor  Destruction  of  Property 

to  Prevent  Conflagration. 

5.  Demands  Against;  Statute  A  uthoriz- 

ing  Payment. 

XIY.  Actions  by. 
XY.  Actions  Against. 
XYI.  Sewers,  Ijnestions  Belatinir  to. 

Judicial  notice  as  to.  See  Judicial  Notice,  45. 
Maps  of  city  lots.    See  Maps,  1. 
Doctrine  of  estoppel,  when  invoked  against. 
See  Estoppel,  12. 
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Road  tax  cannot  be  levied  in.  See  High- 
ways, 119. 

Including  in  irrigation  district.  See  Irri- 
gation Distriots,  2l\  et  8e<i. 

Town  may  be  included  in  road  district.  See 
Highways,  116. 

Swamp  lands  within  limits  of.  See  Swamp 
and  Overflowed  Lands,  147. 

Gifts  by,  to  officer,  bee  Offices  and  Officers, 
160. 

Forfeiture  in  contract  of.  See  Contracts, 
91. 

Fiscal  ^ear.    See  Taxation,  V,  5. 

Restraining  erection  of  viaduct  and  bridge. 
See  Injunctions,  256. 

Employing  extra  counsel.  See  Supervisors, 
V,  10. 

Appellate  jurisdiction  over  cases  involving 
validity  of  municipal  fine.    See  Appeals,  1, 3,  i. 

Fire  department.    See  Fire. 

Schools.    See  Schools. 

Streets.    See  Streets. 

Sidewalks,  liability  for  repair  of.  ,See 
Streets,  41. 

!•  Nature  of;  Meaning  of  <<  City.'' 

1.  Corporations  are  **  persons"  within  the 
meaning  of  section  82  of  the  Consolidation 
Act.  Per  Thornton,  J.  (San  Francisco  Gas 
Co.  Y.  Brickwedel,  62  Cal.  641,  644.) 

2.  A  municipal  corporation  is  a  person 
within  the  meaning  of  section  808  of  the  Code 
of  Civil  Procedure,  providing  for  an  action 
against  any  person  who  usurps  or  unlawfully 
holds  or  exercises  a  franchise  within  this  state. 
(People  ex  rel.  Adams  v.  City  of  Oakland,  92 
Oal.  611.) 

S.  Incorporated  cities  are  mere  govern- 
mental instruments  for  purposes  of  internal 
administration,  like  counties  created  by  law 
lor  the  same  purpose.  (Winbigler  v.  City  of 
Lo0  Angeles,  45  Cal.  86.) 

4.  Municipal  corporations  are  compound 
beings.  They  exercise  governmental  powers, 
and  also  possess  the  capacity  to  receive  and 
dispose  of  their  property  like  private  individ- 
uals. In  the  former  capacity  the  exercise  of 
its  delected  discretion  cannot  be  controlled 
by  the  judiciary^  but  in  the  latter  its  acts  are 
subject  to  judicial  control.  (Holland  v.  San 
Francisco,  7  Cal,  361.) 

Cited  7  Cal.  468;  9  Cal.  466;  distinguished  16 
Oal.  273. 

5.  Municipal  governments  are  but  subor- 
dinate subdivisions  of  the  state  government. 
(San  Francisco  v.  Canavan,  42  Cal.  541.) 

6.  Municipal  corporation  is  a  public  institu- 
tion, created  for  puolic  purposes.  The  munic- 
ipality is  apolitical  subdivision  or  department 
of  the  state,  governed,  regulated,  and  consti- 
tuted by  public  law.  (Payne  v.  Treadwell,  16 
Cal.  220.) 

Cited  18  Cal.  614 ;  42  Cal.  558. 

7.  Municipal  corporation  is  for  many  pur- 
poses but  a  department  of  state  organized  for 
the  more  convenient  administration  of  certain 
powers  belonging  to  the  state.  (People  ex 
rel.  Bryant  v.  Holladay,  93  Cal.  241.) 

8.  Municipal  corporation,  outside  of  its  gov- 
ernmental capacity,  is  in  many  respects  to 
be  r^arded  the  same  as  a  private  corporation. 


Per  Field,  J.    (San  Francisco  Gas  Light  Co. 
V.  San  Francisco,  9  Cal.  453.) 
Cited  33  Cal.  696. 

9.  Although  a  mutaicipal  corporation  has 
delegated  to  it  certain  powers  of  government 
it  is  only  in  reference  to  those  delegated  pow- 
ers that  it  will  be  regarded  as  a  government. 
(Touchard  v.  Touchard,  5  Cal.  306.) 

10.  In  reference  to  all  transactions,  such  as 
affect  its  ownership  of  property  in  buying, 
selling,  or  granting,  and  in  reference  to  all 
matters  of  contract,  a  municipal  corporation 
must  be  looked  upon  and  treated  as  a  private 
person,  and  its  contracts  construed  in  the 
same  manner  and  with  like  effect  as  those  of 
natural  persons.  (Touchard  v.  Touchard,  5 
Cal.  306.) 

Cited  6  Cal.  525;  16  Cal.  270;  84  Cal.  146; 
150;  disapproved  15  Cal.  599,  618. 

11.  The  word  "  city"  in  section  19  of  article 
XI  of  the  constitution  includes  towns.  (Peo- 
ple V.  Stephens,  62  Cal.  209.) 

12.  Term  **city"  includes  city  and  county 
in  its  signification.  (Morgan  v.  Menzies,  60 
Cal.  341.) 

Object  of  is  governmental,  not  commercial. 
See  post,  79. 

II.  Creation  and  Classification  of. 

13.  There  is  a  clear  distinction  between 
most  municipal  corporations  as  they  exist  in 
Great  Britain  and  those  of  a  more  recent 
date  in  the  United  States.  The  former  de- 
pend upon  prescription  for  their  existence  and 
authority,  while  tne  latter  depend  upon  their 
respective  charters.  (Herzo  v.  San  Francisco, 
33  Cal.  134.) 

14.  The  provisions  of  the  constitution  of 
this  state  relating  to  the  organization  of  mu- 
nicipal corporations  are  mandatory  and  pro- 
hibitory, and  the  mode  of  procedure  required 
thereby  is  the  measure  of  power,  and  the  acts 
required  by  it  to  be  performed  are  conditions 
precedent  and  necessary  to  the  validity  of  the 
legislation  which  it  authorizes,  whether  that 
legislation  be  by  the  people  of  a  municipality 
under  article  Xi,  or  by  the  senate  and  assem- 
bly under  article  IV,  of  the  constitution*  (Peo- 
ple V.  Gimn,  85  Cal.  238.) 

15.  The  thirty-first  section  of  the  fourth 
article  of  the  constitution  provides  that  "cor- 
porations may  be  formed  under  general  laws, 
out  shall  not  be  created  by  special  act.  except 
for  municipal  purposes."  Held,  that  the  term 
"  municipal "  is  limited  to  governmental,  and 
cannot  be  extended  to  commercial,  purposes. 
(Lowe  V.  City  of  Marysville,  5  Cal.  214.) 
Denied  22  Cal.  428. 

16.  When  a  petition  for  the  incorporation 
of  a  municipality  under  the  municipal  incor- 
poration act  is  not  signed  bv  the  requisite 
number  of  qualified  persons,  the  organization 
of  an  incorporation  thereunder  is  absolutely 
void  as  being  without  authority  of  law ;  nor 
can  a  favorable  vote  of  the  people  cure  such 
defect,  or  confer  jurisdiction  upon  the  super- 
visors to  issue  the  necessarv  certificate  to 
exercise  the  municipal  franchise.  (Page  v. 
Board  of  Supervisors  of  Los  Angeles  County, 
86  Cal.  60.) 

17.  When    such    petition    purports  to   be 
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signed  by  a  sufficient  number  of  qualified 
persons,  out,  after  the  holding  of  an  election 
thereunder,  the  board  of  supervisors  discover 
that  a  fraud  was  perpetrated  in  the  signinff  of 
the  petition,  and  that  less  than  one  hundred  of 
the  signers  were  residents  or  electors  within 
the  territorjr  proposed  to  be  incorporated,  the 
board  has  jurisdiction  to  inquire  into  such 
fraud,  and  mav  refuse  to  canvass  the  election 
returns,  or  take  any  further  proceedings  in 
the  matter.  (Page  v.  Board  of  Supervisors  of 
Los  Angeles  County,  85  Cal.  50.) 

18.  The  notice  of  the  election  for  the  intor- 
poration  of  the  defendant  recited  that  "a 
petition  having  been  duly  presented  to  the 
board  of  supervisors  of  the  coimty  of  San 
Bernardino,  signed  by  at  least  one  hundred 
qualified  electors  of  the  county  resident  within 
tne  limits  of  the  proposed  corporation,  which 
X>etition  particularly  set  forth  the  boundaries 
of  this  proposed  corporation,  and  stated  the 
number  of  inhabitants  therein  to  be  about 
three  thousand."  Held,  that  the  notice  was 
sufficient  to  indicate  to  the  voters  that  the 

Sropoeed  city  would  be  of  the  sixth  class,  un- 
er  the  act  of  March  13, 1883.    (People  ex  rel. 
Bettner  v.  City  of  Riverside,  70  Oal.  461.) 
Cited  79  Cal.  360. 

19.  Decisions  holding  that  defects  in  a 
municipal  organization  are  insignificant  and 
immaterial,  when  relating  to  pnx^ure  under 
statutes  held  to  be  merely  directory,  have  no 
application  to  procedure  under  constitutional 
provisions  expressly  declared  to  be  manda- 
toiy  and  prohibitory.  (People  v.  Gunn,  85 
Cal.  238.) 

20.  Town,  whose  act  of  incorporation  has 
been  decided  to  be  unconstitutional  by  the 
supreme  court,  has  no  legal  existence  as  a 
corporation,  and  a  judgment  against  it  would 
be  a  mere  nullity.  (Colton  v.  Rossi,  9  Cal. 
595.) 

21.  The  evidence  shows  that  the  place  called 
CoUinsville  was  not  a  town.  ( Upham  v.  Hosk- 
ing,  62  Cal.  251.) 

22.  The  legislature  has  power  to  classify 
municipal  corporations  according  to  popula- 
tion, and  the  courts  will  not  interfere  with 
the  manner  of  its  classification.  (People  ex 
rel.  Daniels  v.  Henshaw,  76  Cal.  436.) 

Cited  86  Cal.  41, 56. 

23.  The  classification  provided  for  in  section 
6,  article  XI,  of  the  constitution,  is  one  that 
will  include  all  cities  and  towns.  The  act 
known  as  the  McClure  charter  does  not  com- 
ply with  this  provision.  (Desmond  v.  Dunn, 
55  Cal.  242.) 

24.  The  municipal  corporations  which  may 
be  created  under  the  constitution  are  not 
limited  to  cities  and  towns ;  but  the  legisla- 
ture may,  by  general  laws,  classify  and  provide 
for  as  many  species  of  municipal  corporations 
as  in  its  iudgment  are  demanded  by  the  wel- 
fare of  tne  state,  and  commit  to  each  class 
such  powers  only  as  are  peculiarly  appropriate 
thereto.  (Matter  of  Bonds  of  Madera  Irr. 
Dist.,  92  Cal.  296.) 

25.  The  act  of  March  2, 1883,  providing  for 
the  classification  of  municipal  corporations 
according  to  their  population,  is  constitu- 
tional, and  is  a  general  law  within  the  mean- 


ing of  section  6  of  article  XI  of  the  oonstitn- 

tion.    (Pritchett  v.  Stanislaus  County,  730aL 

310.) 

Cited  20  Nev.  81. 

Oeation  of  new  county  out  of  city.  See 
Constitutional  Law,  299,  et  seq. 

Act  giving  county  courts  power  to  incor- 
porate is  invalid.  See  Constitutional  Law, 
275. 

Town  governments  must  be  created  by 
statute.    See  Constitutional  Law,  72. 

CJertificate  of  incorporation,  mandamus  to 
compel  issuance  of.    See  Mandamus,  41. 

HI.  Lerislattve  Control  Over;  SfsUm  of 
Town  tioTernnients« 

26.  Municipal  corporations  are  but  subor- 
dinate subdivisions  of  the  state  government 
which  may  be  created,  altered,  or  abolished 
at  the  will  of  the  l^islature,  which  may  en- 
large or  restrict  their  powers,  direct  the  mode 
ana*  manner  of  their  exercise,  and  define 
what  acts  they  may  or  may  not  perform.,  sub- 
ject, however,"  to  the  limitation  that  the  legis- 
lature cannot  direct  the  performance  of  an  act 
which  will  impair  the  obligations  of  a  con- 
tract. (San  irancisco  v.  (^avan,  42  Cal. 
541.) 

27.  The  lenslature  has  power  to  pass  gen- 
eral laws  anecting  municipal  corporations, 
without  reference  to  whether  such  corpora- 
tions were  formed  before  or  after  the  constitu- 
tion of  1879^  (People  ex  rel.  Daniels  v. 
Henshaw,  76  Cal.  436.) 

Cited  86  Cal.  56,  57. 

28.  The  rule  that  municipal  corporations 
are  subject  to  the  control  of  general  taws  does 
not  so  apply  that  a  charter  framed  under  the 
general  act  of  March  13,  1883,  shall  prevent  a 
change  to  a  special  charter  adopted  pursuant 
to  section  8  of  article  XI  of  the  constitution. 
(People  ex  rel.  Johnson  v.  Bagley,  85  Cal. 
343.) 

29.  Under  section  6  of  article  XI  of  the 
constitution  the  legislature  has  power  to  pass 
a  general  law  affecting  the  charter  of  the  city 
and  county  of  San  Francisco,  without  the 
consent  of  such  city  and  coimty.  (Thomason 
V.  Ashworth,  73  Cal.  73.) 

Cited  73  Cal.  312;  76  Cal.  446,  453;  86  Cal.  41, 
56,  57 ;  89  Cal.  524 ;  95  Cal.  Ill ;  20  Nev.  81 ; 
6  Wash.  255. 

30.  The  constitution  gives  to  all  cities,  and 
cities  and  counties,  and  towns,  the  right  t4) 
organize  under  a  general  act  of  incorporatioa, 
which  the  legislature  was  directed  to  pass,  or 
to  continue  their  existence  under  their  exist- 
ing charters,  as  they  might  elect ;  but  provided 
that,  whichever  course  should  be  pursued, 
they  should  be  subject  to  and  controlled  by 
such  general  laws  as  the  legislature  might  en- 
act, other  than  those  for  the  "  incorjwration, 
organization,  and  classification"  of  cities  and 
towns;  and  such  a  law  is  the  Hartson  act, 
which  simply  provides  for  a  uniform  system 
of  elections  for  the  elective  city  and  county 
and  township  officers  in  the  state,  on  the 
even  numbered  years,  commencing  in  the 
year  1882.  Ross  and  Thornton,  JJ.,  and  Mor^ 
rison,  C.  J.  (Staude  v.  Board  of  Election 
Commrs.,  61  Cal.  313.) 

Cited  69  Cal.  475,  479 ;  73  Oal.  92 ;  76  Cal.  44D. 
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SI.  A  special  provision  of  the  legislature, 
applicable  to  a  certain  city  only,  excepts  the 
city  from  the  effect  of  a  general  law  upon  the 
same  subject,  to  the  same  extent  as  though 
it  were  a  part  of  the  general  law,  and,  when 
the  provision  creating  the  exception  is  re- 
pealed, tine  operation  of  the  general  law  is 
extended  to  that  extent.  (City  of  Santa  Bar- 
bara V.  Eldred,  95  Oal.  378.) 

82.  An  act  directed  at  and  applicable  to  one 
particular  named  municipal  corporation  alone, 
which  takes  away  a  large  part  of  its  territory, 
is  special  and  local  within  the  meaning  of  the 
constitution,  and  in  violation  of  the  provisions 
of  that  instrument  about  municipal  corpora- 
tions. (People  ex  rel.  Miller  v.  Common 
Council  of  the  City  of  San  Diego,  86  Cal.  369.) 

38.  Sections  6  and  7  of  article  XI  of  the 
constitution  evidently  contemplated  the  en- 
actment of  general  laws  providing  for  all  cor- 
porations for  municipal  purposes,  and  not  for 
some  only :  and  such  laws  must  be  as  general 
as  the  suDiect  to  which  they  relate.  The 
McClure  charter  is  therefore  unconsti- 
tutional. (1)  Because  it  eKcludes  from  its 
operation  all  municipal  corporations,  except 
consolidated  city  and  county  governments; 
and  (2)  because  it  is  also  limitea  to  municipal 
corporations  having  more  than  one  hundred 
thousand  inhabitants,  and  makes  no  pro- 
vision for  those  having  jess  than  that  popula- 
tion.   (Desmond  v.  Dunn,  55  Oal.  242.) 

34.  Legislative  acts  compelling  municipal 
bodies  to  make  improvements  of  a  local  char- 
acter may  not  only  be  passed,  but  will  receive 
as  liberal  a  construction  as  other  acts.    (Peo- 

fle  ex  rel.  Ferguson  v.  Supervisors  of    San 
rancisco,  36  Cal.  595.) 
Cited  42  Cal.  557, 558;  51  Cal.  35.  36. 

85.  The  legislature  cannot  deprive  a  city 
council  or  other  municipal  legislative  body  of 
all  discretion  with  respect  to  a  local  improve- 
ment within  the  limits  of  the  city.  (People 
V.  Lynch,  51  Cal.  16.) 
Cited  99  Cal.  561. 

36.  The  legislature  may,  by  an  act,  author- 
ize the  authorities  of  a  city  to  purchase  an 
agricultural  park,  and  to  issue  its  bonds 
in  payment  therefor,  and  to  levv  a  tax  for  the 
payment  of  the  same.  (Bank  of  Sonoma 
County  V.  Fairbanks,  52  Cal.  196.) 

37.  The  power  of  the  legislature  to  appro- 
priate the  moneys  of  municipal  corporations 
in  payment  of  claims  ascertained  by  it  to  be 
equitably  due  to  individuals,  though  such 
claims  be  not  enforceable  in  the  courts,  de- 
pends largely  upon  the  legislative  conscience, 
and  will  notbe  interfered  with  b}^  the  judicial 
department,  unless  in  exceptional  cases. 
(Creighton  v.  San  Francisco,  42  Cal.  447.) 
Cited  49  Cal.  549;  51  Cal.  36. 

38.  The  legislature  has  no  power  to  compel 
a  city  to  pay  a  claim  made  against  it,  and 
which  it  is  under  no  obligation,  moral  or  equi- 
table, to  pay ;  nor  can  the  legislature  require  a 
court  to  render  judgment  for  said  claim  upon 
proof  of  the  amount  thereof.  (Hoagland  v. 
Sacramento,  52  Cal.  142.) 

39.  The  legislature  has  the  constitutional 
power  to  direct  and  control  the  affairs  and 
property  of  a  municipal  corporation  for  mimic- 


ipal  purposes,  and  may,  for  such  purposes, 
so  control  its  affairs  by  appropriate  legislation 
as  ultimately  to  compel  it,  out  of  the  funds  in 
its  treasury,  or  by  taxation,  to  pay  a  demand 
which  in  good  conscience  it  ought  to  pay, 
though  there  be  no  legal  liability  to  pay  it. 
(Sinton  v.  Ashbury,  41  Cal.  525.) 
Cited  42  Cal.  452;  49  Cal.  449;  51  Cal.  85,  36; 
93Cal.  248;2Mont.  578. 

Relief  acts.    See  Streets,  XVI,  19. 

Claims  against,  act  authorizing  and  direct- 
ing city  to  pay.  See  Constitutional  Law, 
VIII,  6,  b. 

40.  The  legislature  has  the  constitutional 
power  to  direct  a  sale  of  pueblo  lands  owned 
by  a  municipal  corporation,  by  commis- 
sioners, and  an  application  of  the  proceeds  to 
the  erection  of  public  buildings.  (San  Fran- 
cisco V.  Canavan,  42  Cal.  541.) 

Cited  51  Cal.  35, 36. 

41.  The  agents  of  a  municipal  corporation 
who  administer  its  affairs  derive  their  powers 
from  the  legislature,  and  can  onlv  act  in 
obedience  to  legislative  authority.  The  origi- 
nal power  to  control,  as  well  as  to  create, 
them,  is  in  the  legislature ;  and  the  legisla- 
ture can  as  well  immediately  direct  the  use 
and  disposition  of  the  public  lands  of  suck 
corporation,  as  a  general  rule,  as  it  can  medi- 
ately so  do  by  appointing  or  providing  for  the 
appointment  of  agents,  or  giving  authority 
for  that  purpose ;  in  other  words,  what  the 
legislature  can  authorize  to  be  done,  it  can 
itself  do.  (Payne  v.  Treadwell,  16  Cal.  220.) 
Cited  18  Cal.  614 ;  42  Cal.  558. 

42.  There  is  no  difference,  in  the  inviola- 
bility of  a  contract,  between  a  grant  of  prop- 
erty to  an  individual  and  a  luce  grant  to  a 
municipal  corporation.  So  far  as  municipal 
corporations  are  invested  with  subordinate 
legislative  powers  for  local  purposes,  they  are 
mere  instrumentalities  of  the  state  for  the  con- 
venient administration  of  thegovernment,  and 
their  powers  are  under  the  entire  control  of  the 
legislature ;  they  may  be  qualified,  enlarged, 
restricted,  or  withdrawn  at  its  discretion. 
But,  when  they  are  empowered  to  take  and 
hold  private  property  for  municipal  uses, 
such  property  is  invested  with  the  security  of 
other  private  rights.  (Grogan  v.  San  f^n- 
cisco,  18  Cal.  590.) 

Cited  33  Cal.  140 ;  42  Cal.  556;  54  Cal.  460. 

Power  of  legislature  over.    See  post,  XII. 

43.  Words  "  system  of  town  governments," 
used  in  the  constitution,  were  used  with  refer- 
ence to  town  organizations  in  their  general 
features  like  those  of  other  states  where  town 
governments  had  been  established  when  the 
constitution  was  adopted.  (£x  parte  Wall,  48 
Cal.  279.) 

Cited  51  Cal.  28,  31 ;  56  Cal.  637. 

44.  Legislature  of  this  state  has  not  estab- 
lished a  system  of  town  governments,  as  re- 
quired to  do  by  section  4,  article  XI,  of  the 
constitution.     (Ex  parte  Wall,  48  Cal.  279.) 

45.  Provision  of  statute  of  March  13,  1883, 
providing  for  organization,  incorporation,  and 
government  of  municipal  corporations,  al- 
though a  general  law,  is  permissive,  and, 
until  its  terms  are  accepted,  does  not  require 
corporations  falling  under  its  classes  to  organ- 
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ize,  but  tenders  eeparate  charters,  and  per- 
mits any  one  of  them  to  be  selected  as  the 
charter  of  a  city  at  the  election  of  those  who 
come  within  its  purview ;  but,  when  its  terms 
are  accepted,  that  portion  of  the  act  relating 
to  the  municipality  created  under  it  becomes 
mandatory,  and  governs  such  municipality 
until  it  is  extinguished  by  beine  changed  into 
one  of  a*di£ferent  class  under  the  act  by  con- 
solidating with  some  other  one,  or  into  one 
incorporated  under  section  8  of  article  XI  of 
the  constitution.  (People  ex  rel.  Johnson  v. 
Bagley,  85  Cal.  S43.) 

46.  When  the  city  of  Stockton  organized  as 
a  city  of  the  fourth  class  under  the  permissive 
act  of  March  13,  1883,  that  act  then,  so  far  as 
it  applied  to  cities  of  that  class,  became  the 
mandatory  organic  law  of  the  city,  and  re- 
mained so  until  the  legislature  approved  a 
new  and  di£ferent  charter  adopted  by  the 
electors  of  the  city  pursuant  to  the  amend- 
ment to  section  8  of  article  XI  of  the  consti- 
tution, and  such  new  charter,  when  approved 
by  the  legislature,  entirely  superseded  the 
former  charter,  under  the  act  of  1883,  and 
the  city  of  Stockton,  as  a  city  of  the  fourth 
class,  ceased  to  exist,  and  passed  out  of  and 
beyond  the  scope  of  the  act  of  1883,  and  the 
council  elected  under  the  new  charter  became 
the  proper  council  of  the  city,  as  against  the 
council  elected  under  the  act  of  1883.  (People 
ex  rel.  Johnson  v.  Bagley,  85  Cal.  343.) 

Government  of  by  general  laws,  effect  of 
constitutional  provision.  See  San  Francisco, 
28. 

Statute  relating  to,  whether  special.  See 
Constitutional  Law,  475,  478. 

Legislative  control  of.  See  Constitutional 
Law,  VIII,  6,  a. 

Act  compelling  local  improvement.  See 
Constitutional  Law,  VIII,.  6,  d. 

Legislature  cannot,  by  changing  boundaries 
or  government,  impair  contracts.  See  Consti* 
tutional  Law,  357. 

IT.  Effect  of  5ew  Constitution  or  Political 
Code  on  Existing  Municipalities. 

47.  The  constitution  did  not  abolish  the 
municipalities  of  the  state,  nor  abrogate  their 
charters,  nor  change  the  powers  granted  by 
them,  except  where  they  may  have  been  en- 
larged or  contracted  by  its  provisions ;  on  the 
contrary^  the  constitution  made  existing  mu- 
nicipalities more  independent  of  state  control, 
by  mhibiting  the  legislature  from  passing 
special  laws  for  any  municipality,  and  from 
imposing  taxes  for  any  municipal  purpose. 
At  the  same  time  it  conferred  upon  all  exist- 
ing municipalities  the  power  to  make  and 
administer,  within  their  respective  limits,  all 
such  local,  police,  sanitary,  and  other  laws  as 
are  not  in  conflict  with  the  general  laws 
of  the  state.  (Matter  of  Guerrero,  69  Cal. 
88.) 

48.  The  adoption  of  the  present  constitu- 
tion, and  the  general  legislation  had  under  it, 
has  not  affected  or  repealed  by  implication 
the  provisions  of  prior  special  charters  of 
municipalities  of  less  than  ten  thousand  in- 
habitants respecting  the  number  of  justices  of 
the  peace  therein ;  and  the  special  charter  of 
Berkeley  providing  for  the  election  of  two 


I  justices  of  the  peace  for  that  municipality  ti 
I  ptill  in  force.    (£x  parte  Armstrong,  84  CaL 
655.) 

49.  Under  section  6,  article  XI,  of  the  con- 
stitution, cities  and  counties  previoosiy  in- 
corporated are  subject  to  or  controlled  by 
seneral  laws  enacted  under  the  constitution 
for  the  organization  of  such  governments,  bat 
the  charters  of  such  cities  and  towns  renoain 
in  force  in  each  case,  until  a  majority  of  the 
electors  of  the  corporation  determine  to  be- 
come organised  under  ^neral  laws,  or  to 
frame  a  charter  for  their  own  govemnxeiit. 
(Desmond  v.  Ihinn,  55  Cal.  242.) 

Cited  56  Cal.  104;  58  CaL  567,  569;  61  Cal. 

280,  281,  320,  324,  326;  66  Cal.  5:  69  Cal. 

100;  73  Cal.  88,  93,  623,  624;  89  CaL  143; 
distinguished  60  Cal.  81. 

Right  of  election  of  cities  organised  before 
new  constitution.    See  ante,  30. 

Legislative  control  of  town  organized  before 
new  constitution.    See  ante,  27. 

Effect  of  new  constitution  on  consolidation 
act.    See  San  Francisco,  II. 

50.  Title  3,  part  IV,  of  the  Political  Code 
does  not  apply  to  any  municipal  corporationa 
existing  at  the  time  it  went  into  effect.  (£x 
parte  Simpson,  47  Cal.  1^.) 

Y.  CliarterB. 

■ 

51.  Charters  of  corporations  are  special 
grants  of  power.  The  corporation  has  no 
powers  except  those  expressly  given  or  which 
are  necessary  to  the  exercise  of  those  ex* 
pressly  given.  (City  of  Oakland  v.  Carpen* 
tier  lo  Cal.  540.) 

Cited  18  Cal.  647;  29  Cal.  186;  71  Cal.  638. 

52.  Charters  of  municipal  corporations  are 
special  grants  of  power  from  the  sovereign 
authority,  and  must  be  strictly  constru^. 
Whatever  is  not  given  expressly,  or  as  neces- 
sary means  to  the  execution  of  expressly 
given  powers,  is  withheld.  (Douglass  v. 
Mayor  of  Placerville,  18  Cal.  643.) 

53.  All  city  charters  are  limited  by  the 
operation  of  general  laws.  (Kennedy  v.  Mil- 
ler, 97  Cal.  429.) 

54.  Under  the  constitution,  the  charter  to 
be  framed  for  a  city  government  must  be  con- 
sistent with  the  constitution  and  with  the 
general  laws  of  the  state.  But  the  whole 
charter  cannot  be  held  invalid  because  a  few 
of  its  provisions  mav  be  inconsistent  with 
general  statutes  in  force  at  the  time  of  its 
adoption.  (Brooks  v.  Fischer,  79  Cal.  173.) 
Cited  81  Cal.  600;  86  Cal.  41,  57;  97  Cal.  217, 

220. 

55.  Under  section  6  of  article  XI  of  the 
constitution  all  charters  framed  or  adopted 
under  the  constitution  are  subject  to  and 
controllable  by  general  laws;  and  a  special 
cliarter  adopted  by  a  city,  under  section  8  of 
article  XI,  is  no  exception  to  this  rule,  any 
special  provisions  of  such  charter  in  conflict 
with  general  laws  passed  after  its  adoption 
bein^  superseded  by  such  general  laws. 
(Bavies  V.  Los  Angeles,  86  Cal.  ^7.) 

Cited  6  Wash.  255. 

56.  Statutes  of  general  nature  do  not  repeal 
by  implication  charters  and  special  acts  passed 
for  the  beneflt  of  particular  municipalities. 
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(Wood  Y.  Board  of  Election  OommisBionen, 
68  CaL  $61.) 
Cited  66  Oal.  6. 

57.  Section  8,  article  XI,  of  the  constitution, 
providing  that  "any  city  containing  a  popu- 
lation of  more  than  one  hundred  thousand 
inhabitants  may  frame  a  charter  for  its  gov- 
ernment," etc.,  IS  self-acting,  and  does  not  need 
legislation  to  give  it  effect.  (People  y.  Hoge, 
66  Oal.  612.) 
Oited  2  Wash.  148. 

68.  A  municipal  corporation  doee  not  lose 
its  identity  or  become  relieved  from  its  lia- 
bilities by  any  change  in  its  charter,  or  by 
the  substitution  of  a  new  charter  in  place  of 
the  old  one,  unless  there  is  an  express  legis- 
ative  declaration  to  that  effect.  (Bates  v. 
Gregory,  88  Cal.  387.) 

59.  A  description  of  the  territory  whose  in- 
habitants are  incorporated  as  a  municipal 
corporation  is  an  essential  part  of  the  charter, 
ana  is  superseded  by  an  entirely  new  charter 
containing  a  different  description  of  territory 
from  that  contained  in  the  original  charter 
and  amendment  thereof.  (People  ex  rel. 
Adams  v.  City  of  Oakland,  82  Oal.  611.) 
Oited  100  Cal.  575. 

60.  The  provision  of  section  8  of  article  XI 
of  the  constitution,  relating  to  framing  of  a 
freeholder's  charter  by  a  city  of  sufficient  pop- 
lation,  which  declares  that  the  charter  may 
be  amended  '*at  intervals  of  not  less  than 
two  years,  bj  proposals  therefor  submitted  by 
the  legisiatiye  authority  of  the  city  to  the 
qualified  electors  thereof,"  etc.,  relates  only 
to  amendments  made  by  and  at  the  instance 
of  the  officers  and  electors  of  the  city,  and 
does  not  inhibit  the  amendment  or  change  of 
its  charter  within  the  two  years  under  general 
laws.  (People  ex  rel.  Connolly  v.  City  of  0>r- 
onado,  100  Cal.  571.) 

61.  Under  section  8  of  article  XI  of  the 
constitution  a  city  charter  may  be  approved 
by  a  majority  vote  of  the  members  elected  to 
each  house  of  the  legislature,  without  the  con- 
currence of  the  governor.  The  approval  of 
the  charter  of  Los  Angeles  by  a  joint  resolu- 
tion of  both  houses  of  the  legislature  was 
sufficient  to  give  it  validity,  without  the 
enactment  of  a  bill  to  be  approved  by  the 
governor.  (Brooks  v.  Fischer,  79  Cal.  1*3.) 
Cited  85  Cal.  384,  335,  594;  distinguished  85 

Cal.  244. 

62.  A  provision  in  a  municipal  charter, 
adopted  by  a  mere  resolution  of  approval, 
establishing  inferior  courts  in  the  city  adopt- 
ing the  charter,  and  giving  them  jurisdiction, 
is  not  an  exercise  of  the  law-making  power 
of  the  legislature,  and  is  unconstitutional. 
Beatty,  0.  J.,  and  Paterson,  J.,  dissenting. 
(People  V.  Toal,  85  Cal.  333.) 

Cited  2  Wash.  143. 

63.  The  legislature  does  not  exercise  the 
law-making  power  in  approving  a  freehold- 
ers' charter  by  joint  resolution,  and  cannot 
conclusively  determine  whether  or  not  the 
municipal  authorities  and  people  of  the  city 
adopting  the  charter  have  proceeded  regu- 
larly in  its  framing  and  aaoption;  and  it 
devolves  upon  the  courts  to  determine  whether 
or  not  the  constitutional  conditions  precedent 
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to   its   validity  have   been   complied  with. 
(People  v.  Gunn,  85  Cal.  238.) 

64.  If  all  subsequent  provisions  of  the  con- 
stitution were  complied  with,  it  may  be  too 
late,  after  an  election  approving  a  charter 
recommended  by  the  board  of  freeholders, 
to  attack  the  charter  on  the  ground  that  polls 
were  not  opened  in  certain  precincts  at  the 
election  of  freeholders,  especially  if  it  is  not 
contended  or  shown  that  the  result  could  or 
would  have  been  changed  had  such  polls  been 
open.    (Peoplev.  Gunn,85Cal.  238.) 

65.  An  election  for  the  adoption  of  a  charter 
recommended  by  a  committee  of  freeholders 
is  invalid,  if  it  appears  that  no  duplicate  of 
the  proposed  charter  was  delivered  or  returned 
to  the  mayor  or  to  the  recorder  of  the  county, 
and  that  the  election  was  held  without  suffi- 
cient publication  of  notice,  and  in  less  than 
the  required  number  of  days  after  completion 
of  the  publication  as  provided  by  the  con- 
stitution; and  the  charter  adopted  at  such 
election  is  illegal  and  void.  (People  y.  Gunn, 
85  Cal.  238.) 

66.  In  action  in  the  nature  of  a  quo  war- 
ranto where  the  proceedings  are  nominally 
to  oust  the  mayor  but  really  to  determine  the 
validity  of  a  charter,  a  complaint  alleging 
that  the  board  of  freeholders  was  elected  by 
only  a  portion  of  the  qualified  voters  of  the 
city,  that  a  portion  of  the  city  was  omitted 
in  calling  the  election,  that  no  duplicate  of 
the  proposed  charter  was  delivered  or  returned 
to  the  mayor  or  recorder  of  the  county,  as 
required  by  the  constitution,  that  the  pro- 
posed charter  was  notpublisned  as  required 
thereby,  and  that  the  election  for  its  adoption 
and  ratification  was  called  and  held  less  than 
the  required  number  of  days  after  the  com- 
pletion of  the  publication,  contrary  to  the 
constitution,  states  a  cause  of  action  for  the 
annulment  of  the  charter  and  the  ousting  of 
the  mayor  from  office,  if  the  proper  parties 
are  made  defendants.  (People  v.  Gunn,  85 
Oal.  238.) 

67.  Whenever  a  proceeding  is  such  as  must 
test  and  determine  the  validity  of  a  muni- 
cipal charter  as  such,  the  municipality,  real 
or  pretended,  must  be  made  a  party,  (reople 
V.  Gunn,  85  Cal.  238.) 

Conflict  with  the  general  law.    See  post,  101. 

Subscription  to  public  improvements,  pro- 
visions as  to.    See  post,  XI,  9. 

Deposit  of  money,  provisions  as  to,  validity. 
See  post,  X. 

Mode  prescribed  for  entering  into  contract 
must  be  followed.    See  post,  XI,  2. 

Organization  under  municipal  incorpora- 
tion bill.    See  ante,  45,  46. 

General  law,  charter  may  be  affected  by. 
See  ante,  29. 

Change  of  charter  under  municipal  incor- 
poration bill.    See  ante,  46. 

Change  from  general  to  special  charter. 
See  ante,  28. 

Charter  cannot  be  changed  by  ordinance. 
See  post,  88. 

Repeal  of,  effect  of  on  contract.  See  post, 
XI.  5. 

McClure  charter.    See  ante,  23. 

McClure  charter  does  not  apply  to  San 
Frandsco.    See  post,  72. 
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McOlnxe  charter  is  onooiuititatiaiiaL  See 
ante,  33. 

Subjection  of  municipal  charters  to  general 
laws.  See  Courts,  17 ;  Ixm  Angeles,  6 ;  Public 
Libraries. 

Charter  law  for  controls  school  districts. 
See  Schools,  II. 

Power  of  legislature  over  charter.  See 
Taxation,  56. 

Charter,  legislature  may  act  on  without 
governor.    S^  Constitutional  Law,  139. 

TI.  BoQBdaries. 

68.  The  propriety  of  establishing  a  munici- 
pality, and  of  mcludinj;  within  its  boundaries 
a  particular  territory,  is  in  general  a  political 
question  for  the  legislative  department  of  the 
government;  and,  if  the  course  pursued  in 
establishing  a  given  municipality  substan- 
tially complies  with  the  statute,  the  courts 
will  not  interfere  on  the  ground  that  certain 
territory  would  not  derive  anv  benefit  from 
being  included  therein.  (People  ex  reL  Bett- 
ner  v.  City  of  Riverside,  70  Cal.  461.) 

69.  The  act  of  March  19,  1889,  providing 
for  changing  of  the  boundaries  of  cities,  ana 
the  exclusion  of  territory  therefrom,  is  a  gen- 
eral law,  and  is  constitutional.  (People  ex 
rel.  Connolly  v.  City  of  Coronado,  100  Cal.  571.) 

70.  A  lot  may  be  shown  to  be  within  a  city 
without  proof  of  the  precise  location  of  one 
of  its  boundary  lines.  (Seaward  v.  Malotte, 
15  Cal.  304.) 

Description  of  territory  in  new  charter.  See 
ante,  59. 

Special  act  taking  away  territory.  See  ante, 
32. 

Annexing  or  detaching  territory.  See  Oak- 
land. 

Act  extending  city  limits  is  valid.  See 
Santa  Rosa. 

Changing  boundaries  of.  See  San  Diego,  2 
et  seq. 

Unreasonable  exclusion  of  territory,  man- 
damus to  compel  special  election.  See  Man- 
damus, 38. 

Til.  City  and  County  dovernMents. 

71.  Term  "city''  includes  city  and  county 
in  its  signification.  (Morgan  v.  Menxies,  61 
Cal.  341.) 

72.  By  section  7  of  article  XI  of  the  constitu- 
tion the  provisions  of  the  constitution  appli- 
cable to  cities  apply  also  to  consolidated  city 
and  county  governments,  and  therefore  the 
act  known  as  the  McClure  charter,  even  if 
constitutional,  does  not  apply  to  the  corpora- 
tion known  as  the  city  and  county  of  San 
Francisco  until  a  majority  of  the  electors  of 
the  corporation,  voting  at  a  general  election, 
shall  so  determine.  (Desmond  v.  Dunn,  55 
Cal.  242.) 

Charter  may  be  affected  by  general  law. 
See  ante,  29. 

Consolidation  of  city  and  county.  See  Con- 
stitutional Law,  YUI,  6,  a ;  Sacramento,  3. 

TUX.  Nonuser  or  Usurpatton    of    Fran- 
chise. 

73.  A  municipal  corporation  cannot  be  de- 
prived of  its  existence  by  nonuser  of  its  pow- 


ers or  a  failure  on  the  part  d  its  officers  to 
act  as  a  corporation.  It  can  be  deprived  of 
its  charter  only  by  act  of  the  legislature,  or  a 
judicial  sentence  oaaed  upon  legislative  pro- 
vision and  sufficient  facts.  (Swamp  iknd 
Dist.  No.  150  V.  Silver,  98  Cal.  51.) 

74.  The  right  and  power  claimed  by  a  mu- 
nidpid  corporation  to  govern  and  tax  the 
inhabitants  of  a  territory  annexed  to  that  de- 
scribed in  its  charter  is  a  franchise  in  addition 
to  and  distinct  from  that  of  being  a  oorpc^a- 
tion.  and  the  unlawful  exercise  of  such  power 
bv  tne  munidpal  corporation,  outside  of  its 
charter  limits,  is  the  usurpation  of  a  fran- 
chise for  which  the  attorn^  general  is  au- 
thorized to  bring  an  action  in  the  name  ol  the 
people.  (People  ex  reL  Adams  ▼.  City  oC 
^Uand,  92  Cal.  611.) 

75.  The  right  to  enjoy  and  exercise  the 
franchise  of  a  municipal  corporation  depends 
upon  a  compliance  with  the  provisions  of  the 
statute  which  authorizes  the  ors;anixati<xi  of 
such  corporations.  A  complaint  in  an  action 
for  a  usurpation  of  such  franchise,  which 
shows  that  the  defendant  is  exercising  the 
same  without  being  incorporated  according  to 
law,  states  facts  sufficient  to  constitute  a  cause 
of  action.  (People  ex  rel.  Beltner  v.  City  of 
Biverslde.  66  Cal.  288.) 

Cited  77  CiO.  368 ;  85  Cal.  54, 244,  246.) 

76.  The  statutory  action  for  the  usurpation 
of  a  municipal  franchise  may  be  maintained 
against  the  defendant  in  its  assumed  corpo- 
rate name  without  joining  the  trustees.  Their 
liability  is  for  a  usurpation  of  office  and  not 
of  a  franchise.  (People  ex  rel.  Beltner  v. 
City  of  Riverside,  66  CaL  288.) 

Action  for  usurpation.    See  ante,  2. 

Quo  warranto  to  determine  right  of  city  to 
exercise  righto,  city  is  necessary  party.  See 
Mayors. 

JJL*  Powers  of. 

/.  HawBConfsmd  Powers  Onlf. 

n.  Municipal  corporation    derives  all  its 
power  from    ito   charter.    (Zottman  v.  San 
Francisco.  20  Cal.  96.) 
Cited  22  Or.  Ill ;  6  Wash.  447. 

78.  A  municipal  corporation  can  only  act  in 
the  cases  and  in  the  mode  prescribed  by  its 
charter.    (McCoy  v.  Briant,  53  CaL  247.) 
Cited  6  Wash.  447. 

79.  Powers  of  municipal  corporations  are 
limited  to  express  grant  of  their  chaiters,  and 
the  object  of  their  creation  is  governmental 
and  not  commerciaL  (Lowe  v.  City  of  Marys- 
viUe,  5  Cal.  214.) 

80.  A  municipal  corporation  is  creature  of 
statute,  invested  with  such  power  only  as  is 
conferred  by  the  statute.  (Herzo  v.  San 
Francisco,  33  Cal.  134.) 

Cited  52  Cal.  608;  53  Cal.  260;  11  Nev.  140. 

Corporations  have  only  coniferred  powers. 
See  ante,  51,  52;  post,  iX  4. 

Whatever  power  not  given  by  charter  iB 
withheld.    See  ante,  51. 

Power  to  dispose  of  property.  See  post, 
XII. 

Contracte  must  be  authorised  by  charter. 
Seepost,  XI,  1. 

Work  not  authorized  by  charter.  See  Pla- 
cerville,  1. 
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8.  Construction  of;  Impliod  Powero. 

81.  Right  to  lit  up  building  for  city  or  pub- 
lic purpoees,  and  provide  suitable  acoommo* 
dations  for  the  transaction  of  the  business  of 
the  city,  is  a  necessary  incident  to  the  admin- 
istration of  every  municipal  government. 
(People  ex  rel.  Menomy  y.  Harris,  4  Gal.  9.) 

82.  The  authority  by  act  of  the  legislature 
to  erect  a  courthouse  and  jail  would  necessa- 
rily emlnrace  the  power  to  purchase  the  land 
on  which  to  erect  them.  (De  Witt  v.  San 
Francisco,  2Cal.  289.) 

88.  Power  to  purchase  "any  property,"  in 
connection  with  a  given  object,  includes  the 
power  to  purchase  property,  both  real  and 
Pjersonal,  necessary  to  the  object.  The  omis- 
sion of  the  word  "real"  does  not  limit  the 
power  BO  as  to  exclude  the  purchase  of  real 
property  from  its  exercise.  (De  Witty.  San 
Francisco,  2  Cal.  289.) 

84.  An  act  authorizing  a  municipal  corpo- 
ration to  enter  into  a  contract  with  a  party  to 
supply  the  city  with  water  and  machinery, 
and  connecting  pipes  for  supplying  the  water, 
does  not  authorize  the  municipal  authorities 
to  purchase  a  site  upon  which  to  erect  the 
water-works.  (People  ex  rel.  Green  y.  Mc- 
Ciintock,45Cal.ll.) 

85.  The  power  to  sell  does  not  include  an 
authority  to  create  a  new  department  of  city 
government,  to  divert  the  revenues  from  their 
le^timate  source,  and  place  them  in  hands 
neither  chosen  by  or  responsible  to  the  cor- 
porators.   (Smith  V.  Morse,  2  Gal.  524.) 

86.  The  power  to  sell  does  not  include  the 
X>ower  to  make  a  deed  of  trust,  with  power  to 
the  trustees  to  sell  the  trust  estate  as  they  may 
deem  advisable.  (Smith  v.  Morse,  2  Gai. 
524.) 

Charters  conferring  powers  are  strictly  con- 
strued.   See  ante,  52. 

Power  to  compromise  claim  of  railroad 
against  city.    See  San  Francisco,  71. 

d.  Powor  to  Enact  Laws  or  Mako  Rogulationo. 

87.  When  a  system  of  town  government 
shall  have  been  established  by  the  legislature, 
and  when  local  town  legislatures  shall  have 
been  organized  under  that  svstem,  the  legis- 
lature may  confide  to  such  local  legislatures 
the  right  to  make  local  rules,  but  it  cannot 
dele^te  to  the  people  living  within  certain 
territorial  limits,  but  who  have  no  distinctive 
ix>litical  character  or  governmental  organiza- 
tion, the  power  to  make  laws.  (Ex  parte 
Wall,  48  Gal.  279.) 

Cited  52  Cal.  198;  65  Gal.  124. 

88.  Section  11  of  article  XI  of  the  consti- 
tution, which  delegates  power  to  cities  and 
counties  to  make  and  enforce  local,  police, 
sanitary,  and  other  regulations  not  in  con- 
flict with  general  laws,  aoes  not  confer  author- 
ity upon  cities  to  change  their  charters  by 
ordinance,  or  to  revolutionize  the  city  govern- 
ment, or  abrogate  a  department  thereof,  by 
any  mere  i>olice  regulations,  but  only  author- 
kes  them  to  make  such  regulations,  not  in 
conflict  with  general  laws,  as  are  usual  and 
necessary  in  the  government  of  municipalities 
nnder  their  respective  charters.  (People  ex 
rel.  Wilshire  v.  Newman,  96  Gal.  605.) 


Police  laws,  power  to  enact.    See  ante,  47- 

Ordinances.    See  Ordinances. 

Void  ordinance  as  estoppel.  See  Ordi- 
nances, 112. 

Ratincation  of  invalid  ordinances  by  legis- 
lature.   See  Ordinances,  65,  et  seq. 

By-laws  for,  local  legislature  must  enact. 
See  Constitutional  Law,  137. 

Delegating  police  powers  to.  See  Constitu- 
tional Law,  171. 

Fire  limits,  ordinance  regulating.  See  Ordi- 
nances, IV,  7,  k. 

4.  Capacity  to  Rocoivo  Mono/  or  to  Tako  Bo^ 

quest 

89.  Municipal  corporation  has  no  power  to 
receive  money  unless  authorized  to  do  so  by 
its  charter.  (Herzo  v.  San  Francisco,  33  Gal. 
134.) 

Cited  8  Wash.  254. 

90.  Under  section  1313  of  the  Civil  Code  a 
municipal  corporation  may  take  property  in 
trust  for  charitable  purposes  within  the 
general  scope  of  its  powers  and  duties.  The 
care  and  support  of  its  indigent  women  and 
children  are  matters  germane  to  the  objects 
of  the  municipality,  and  it  is  competent  for 
the  corporation  to  take  a  bequest  for  such  pur- 
poses, and  administer  the  trust  as  directed  bv 
the  testator.  (Estate  of  Robinson,  63  Cal. 
620.) 

Ornamental  square,  deed  of  to,  condition 
precedent.    See  'I>eeds,  336,  et  seq. 

5.  Power  to  incur  indebtodneoo. 

91.  The  provision  of  section  5,  article  III,  of 
charter  of  1851,  as  to  not  creating  liabilities  be- 
yond fifty  thousand  dollars,  over  and  above  the 
annual  revenue  of  the  city,  etc.,  is  directory, 
and  not  a  limitation  upon  the  power  of  the  city 
to  contract  debts.  (Argenti  v.  San  Francisco, 
16  Gal.  255,  cited  51  Cal.  27,  52  Cal.  608,  53 
Cal.  250,  71  Cal.  633,  1  Nev.  878.  2  Wash. 
582;  McCracken  y.  City  of  San  Francisco,  16 
Cal.  591,  cited  3  N.  Mex.  267.) 

92.  The  legal  effect  of  this  provision  is  en- 
tirely different  from  the  clause  in  the  eighth 
article  of  our  constitution,  prohibiting  the 
legislature  from  creating  debts  against  the 
state.   (Argenti  y.  San  Francisco,  16  Gal.  255.) 

93.  This  section  of  the  charter  refers  only 
to  the  acts  or  contracts  of  the  city,  and  not  to 
liabilities  which  the  law  may  cast  upon  her. 
It  was  intended  to  restrain  extravagant  ex- 
penditures of  the  public  moneys,  not  to  justify 
the  detention  of  the  property  of  her  citizens 
which  she  ma^r  have  unlawfuUj  obtained; 
and  where,  as  in  this  case,  plaintiff  claims 
that  the  city  has  ^t  his  money  without  con- 
sideration— ^by  mistake— and  has  appropri- 
ated it  to  municipal  purposes,  she  is  bouna  to 
refund ;  because  the  law,  not  her  contract  or 
permission,  renders  her  liable.  Her  liability 
in  this  respect  is  independent  of  the  restrain- 
in-  cliuse  of  the  charter;  it  arises  from  the 
o  ija.ion  to  do  justice — to  restore  what  be- 
lou^o  to  others — ^which  rests  upon  all  persons, 
whether  natural  or  artificial.  (McCracken  y* 
City  of  San  Francisco,  16  Cal.  591.) 

Cited  20  Cal.  102. 

See  post,  160,  161, 162. 

94.  The  restriction  contained  in  the  fifth 
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Bection  of  the  charter  can,  in  any  view,  only 
apply  to  Uabilities  dependent  for  their  cre- 
ation upon  the  volition  of  the  common  coun- 
cil, and  hence  does  not  include  liabilities 
arising  from  torts,  trespasses,  or  mistakes. 
(McCracken  y.  City  of  San  Francisco,  16  Cal. 
691.) 

95.  Mandamus  to  the  defendant,  as  auditor 
of  San  Francisco,  to  compel  him  to  audit  cer- 
tain bills  for  gas  furnished  the  city.  The  de- 
fense set  up  in  the  answer  was  (1)  That  the 
revenue  for  the  year  in  which  the  indebted- 
ness was  incurred  had  been  exhausted  at  the 
time  of  the  presentation  of  the  bills;  and  (2) 
that  the  plamtiff  was  indebted  to  the  city  and 
county  in  a  larger  amount  for  taxes.  Held, 
under  section  18  of  article  XI  of  the  con- 
stitution, no  indebtedness  or  liability  can 
be  incurred  by  a  municipalitv  (except  in  the 
manner  therein  stated)  exceeaing  in  any  year 
the  income  and  revenue  actually  received  by 
it.  In  other  words,  each  gear's  income  and 
revenue  must  pay  each  indebtedness  and 
liability,  and  no  indebtedness  or  liability  in- 
curred in  any  one  year  shall  be  paid  out  of 
the  income  or  revenue  of  any  future  year. 
(San  Francisco  Gas  Co.  v.  Brickwedel,  62  Cal. 
641.) 

Cited  74  Cal.  259 ;  75  Cal.  505,  506. 

Mandamus  to  compel  payment  where  in- 
debtedness exceeds  income.  See  Mandamus, 
189. 

Indebtedness  of,  power  of  supervisors  over. 
See  Sunervisors,  V,  5. 

Prohibitions  against  incurring  indebted- 
ness.   See  San  Francisco,  67,  et  seq. 

Bonds  of.  See  Bonds,  II ;  Statute  of  Lim- 
itations, 103,  et  seq. 

Bonds,  coupons.  See  Statute  of  Limi- 
tations, 109. 

Reincorporation  of,  effect  of  on  debts.  See 
San  fYancisco,  66. 

Warrants.    See  Sacramento,  10,  et  seq. 

Funding  indebtedness.    See  San  Francisco, 

xin. 

Funding  indebtedness,  act  relating  to.  See 
Constitutional  Law,  VIII,  6 ;  VIII,  8,  c 

Aid  to  public  or  private  improvements.  See 
Supervisors,  V,  5,  b. 

City  aid  to  railroads.    See  Railroads,  11. 

Indebtedness  of  San  Francisco.  See  San 
Francisco,  XIII. 

Indebtedness  of  cities.  See  cross-refer- 
ences under  Public  Debt. 

Statute,  when  recognizes  debt.  See  Statute 
of  Limitations,  103. 

6.  Must  be  exercised  Through  Agents;  Delega- 
tion of  Powers. 

96.  A  municipal  corporation  is  an  entity, 
possessing  for  many  purposes  the  attributes 
of  individuality,  and,  in  the  exercise  of  its 
legitimate  powers,  can  only  act  by  and 
through  its  agents  appointed  in  the  mode 
prescribed  by  the  law  of  its  creation.  The 
rights  of  the  individual  corporators  of  a 
municipal  corporation  can  only  be  enjoyed  by 
and  through  fiie  agents  appointed  by  law  to 
exercise  the  corporate  powers.  (People  ex 
rel.  Central  Pac.  R.  R.  Co.  v.  Coon,  25  Cal. 
635.) 

Cited  11  Nev.  140. 

97.  Powers  conferred  upon  a  municix>al  cor- 


poration, involving  the  exercise  of  judgment 
and  discretion,  are  in  the  nature  of  public 
trusts,  and  cannot  be  delegated  to  others. 
(Scollay  y.  Butte  County,  67  Cal.  249.) 
Cited  88  Cal.  513. 

98.  The  common  council  must  exercise  the 
functions  imposed  by  their  charter,  and  have 
no  power  to  del^ate  them  to  others.  (Smith 
v.  Morse,  2  Cal.  524.) 

99.  The  powers  delegated  by  the  govern- 
ment to  municipal  corporations  are  trusts, 
not  subject  to  be  delegated  by  the  corpora- 
tions. (City  of  Oakland  ▼.  Carpentier,  13 
Cal.  540.) 

Powers  of,  how  exercised.  See  San  Fran- 
cisco, 154. 

X«  Deposits  of  Fiiblle  Fuads. 

100.  The  provisions  of  section  44  of  the 
charter  of  Los  Angeles,  approved  Janoaiy  31, 
1889,  which  direct  the  city  council  to  appoint 
as  depositary  of  the  public  moneys  the  bank 
offering  the  highest  rate  of  interest  thereon, 
and  further  providing  that  the  council  shall 
direct  the  city  treasurer  to  deposit  with  the 
bank  daily  all  public  moneys  of  the  city  by 
him  collected  or  received,  is  unconstitutioni^ 
and  void.  (Yarnell  y.  City  of  Los  Angeles, 
87  Cal.  603.) 

Cited  99  Cal.  561 ;  100  Cal.  19. 

101.  Section  44  of  the  Los  Angeles  charter 
is  in  conflict  with  sections  424  and  426  of  the 
Penal  Code,  establishing  penalties  for  certain 
acts  committed  by  any  person  chaiiged  with 
the  receipt,  safekeeping,  transfer,  or  dis- 
bursement of  public  moneys  belonging  tea 
city,  which  penalties  could  not  be  visitedupcNi 
a  private  corporation,  in  whose  possession  and 
control  the  moneys  of  the  city  are  placed. 
(Yarnell  v.  City  of  Los  Angeles,  87  Cal.  603.) 

102.  Section  13  of  article  XI  of  the  constitu- 
tion, forbidding  the  legislature  to  delegate  to 
any  special  commission,  private  corporation, 
company,  association,  or  individual  any  power 
to  control  or  in  any  way  interfere  witn  any 
county,  dty.  town,  or  municipal  money,  for- 
bids the  delegation  of  power  to  a  municipal 
corporation  to  do  what  the  legislature  is  tor- 
bidden  to  do,  there  being  no  such  power  of 
delegation  expressly  conferred  by  the  consti 
tution.  (Yarnell  v.  City  of  Los  Angeles,  87 
Cal.  603. ) 

103.  Section  16  of  article  XI  of  the  consti- 
tution^  requiring  that  all  moneys  of  anv 
municipal  corporation  coming  into  the  hands 
of  any  officer  thereof  shall  immediatelv  be 
deposited  with  the  treasurer  "or  other  legal 
depositary,''  etc.,  is  intended  to  designate 
only  the  public  officer  who  is  the  leeal  cus- 
todian  of  the  municipal  funds,  and  does  not 
include  a  private  individual  or  corporation  in 
the  phrase  "legal  depositary,"  or  authorize 
the  relation  of  debtor  and  creditor  to  be  es- 
tablished between  the  city  and  a  bank  by  a 
loan  to  it  of  the  public  money.  (Yarnell  v. 
City  of  Los  Angeles,  87  Cal.  603.) 

104.  A  contract  by  a  municipal  corporation 
making  the  bank  which  will  pay  the  highest 
rate  of  interest  a  depositary  of  the  public 
moneys  of  the  city,  if  it  could  be  held  to  make 
the  bank  a  public  officer  under  the  municipal 
charter,  is  m  violation  of  section  17  of  article 
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XI  of  the  coDstitution,  which  makes  it  a 
felony  for  any  oflficer  haying  the  poBsession  or 
control  of  public  money  to  make  a  profit 
therefrom.  (Yarnell  v.  City  of  Los  Angeles, 
37  Cal.  603.) 

106.  Where  a  city  entered  into  an  illegal 
contract  with  a  bank,  by  which  the  bank  was 
to  receive  the  public  moneys  of  the  city  and 
pay  interest  thereon  for  one  year,  and  the  city, 
at  the  end  of  ten  months,  on  discovery  of  the 
illegality  of  the  contract,  demanded  and  re- 
ceived ail  the  moneys  deposited,  but  without 
interest,  it  cannot,  under  such  circumstances, 
recover  the  interest,  in  an  action  against  the 
bank  for  money  had  and  received.  (City  of 
Los  Angeles  v.  City  Bank,  100  Cal.  18.) 

Profit  on  public  money.    See  Interest,  39. 

XI.  Contracts  of. 
/.  ChartBr  Must  AuthonzB, 

106.  Unless  act  of  incori>oration  delegated 
power  to  make  it,  a  municipal  corporation  is 
not  bound  by  a  contract  made  by  its  officers. 
(Wallace  v.  Mayor  of  San  Jose,  29  Cal.  180.) 
Cited  33  Cal.  198;  distinguished  33  Cal.  201. 

Implied  contracts,  liability  on.     See  post, 

XI,  7. 
Contract  beyond  corporate  power  is  void. 

See  post,  119.  ,      ,  .      , 

Contract  relating  to  deposit  of  funds*    See 

ante,  X. 

2.  What  Constitutes:  Mow  Entersd  into;  Lowest 

Bidder, 

107.  A  proposition  made  by  some  corporate 
act  of  a  railroad  corporation  to  the  authorities 
of  a  municipal  corporation,  and  an  acceptance 
of  the  terms  thereof  by  an  ordinance  of  the 
municipal  corporation  constitutes  a  contract 
between  them.  (People  ex  rel.  Central  Pac. 
R.  R.  Co.  V.  Supervisors  of  San  Francisco,  27 
Cal.  655.) 

108.  A  municipal  corporation  may  contract 
by  ordinance,  and  an  ordinance  accepting  of 
the  terms  of  a  proposition  made  to  the  muni- 
cipality amounts  to  an  assent  to  the  contract 
on  the  part  of  the  corporation,  and  not  a  mere 
declaration  of  intention  to  enter  into  a  con- 
tract. (People  ex  rel.  Central  Pac.  R.  R.  Co. 
V.  Supervisors  of  San  Francisco,  27  CaK  655.) 

109.  Where  its  charter  prescribes  the  mode 
in  which  its  contracts  shall  be  made,  no  con- 
tract will  bind  the  corporation  unless  made  in 
that  mode.  *(Zottman  v.  San  Francisco,  20 

Cal   96  ) 

Cited  20  Cal.  503;  24  Cal.  550,  552;  33  Cal. 

146:   35  Cal.  705;  53  Cal.  250;  10  Col.  122; 

15  Nev.  44;  2  Utah,  316;  qualified  33  Cal. 

197. 

110.  Municipal  corporations  can  only  act  in 
the  mode  prescribed  oy  its  charter.  (McCoy 
V.  Briant,  53  Cal.  247.) 

Cited  6  Wash.  447. 

ni.  By  section  1  of  article  XII  of  the  char- 
ter of  Los  Angeles  (Stats.  1877-78,  p.  675),  it 
is  provided  that  "  the  city  of  Los  Angeles 
shall  not  be  and  is  not  bound  by  any  con- 
tract, or  in  any  way  liable  thereon,  unless 
the  same  is  maae  in  writing  by  order  of  the 
council,  the  draft  thereof  approved  by  the 
council,  and  the  same  ordered  to  be  and  be 


signed  by  the  mayor  or  some  other  person  in 
behalf  of  the  city,"*'  etc. ;  and  by  section  19  of 
the  same  article  (Stats.  1877-78,  p.  678),  it  is 
provided  that  **  ten  members  of  the  council 
shall  be  necessary  to  pass  any  ordinance  or 
resolution,  or  to  perform  any  other  act 
wherebjr  any  debt  is  created,  and  money  is 
appropriated^  or  the  revenue  of  the  city  is  in 
any  way  diminished ;  that,  upon  the  passage 
of  any  such  ordinance,  resolution,  or  motion, 
the  ayes  and  noes  shall  be  called,  and  the 
names  of  the  persons  voting  for  and  against 
such  ordinance,  resolution,  or  motion  shall  be 
entered  upon  the  journal  of  the  proceedings 
of  the  council."  Acting  under  these  provi- 
sions, the  council  accepted  a  proposal  of  the 
plaintiff  to  light  the  streets,  and  directed  the 
city  attorney  to  prepare  a  draft  of  the  agree- 
ment. The  draft  prepared  and  submitted  was 
not  approved  in  its  original  form,  but,  after 
three  material  amendments  had  been  offered 
and  adopted,  the  terms  thus  settled  by  the 
amendment  were  agreed  to  by  a  vote  of  four- 
teen to  one,  and  the  mayor  directed  to  sign 
the  same ;  but  the  names  of  those  who  voted 
for  and  against  their  adoption  were  not  en- 
tered upon  the  journal.  The  mayor  having 
refused  to  sign  the  contract,  the  council,  by  a 
vote  of  eight  to  five,  ordered  the  clerk  to  sign 
it  on  behalf  of  the  city.  Held,  the  agreement 
was  not  made  accordins  to  the  forms  pre- 
scribed by  the  charter  of  the  city,  and  is  not 
binding  upon  the  city.  (Los  Angeles  Gas  Co. 
V.  Toberman,  61  Cal.  199.) 

112.  The  lighting  of  the  streets  of  a  city  an« 
der  contract  with  it,  by  means  of  arc  electric 
lights  suspended  at  a  considerable  height 
above  the  intersection  of  streets  from  wires 
which  are  supported  by  wooden  masts,  does 
not  come  within  the  term  **  street  work"  as 
used  in  section  777  of  the  Municipal  Corpora- 
tion Act  as  amended  in  1889  (Stats.  1889,  p. 
51),  which  requires  that  "all  street  and  sewer 
work,"  or  the  furnishing  of  supplies  or  ma- 
terials for  the  same,  must  be  let  to  the  lowest 
bidder,  when  the  expenditure  required  ex- 
ceeds one  hundred  dollars.  (Electric  Light 
Co.  V.  San  Bernardino,  100  Cal.  348.) 

Implied  contracts,  liability  on.  See  post, 
XI,  7. 

Regarded  the  same  as  those  of  individual. 
See  ante,  10. 

3,  Limiting  Hours  of  Labor, 

Violation  of  contract  as  to  day's  work, 
effect  of.    See  post,  XYI. 

113.  The  provision  made  in  the  second  sec- 
tion of  the  act  to  limit  the  hours  of  labor,  that 
^*  a  stipulation  to  that  effect  shall  be  made  a 
part  of  all  contracts,"  etc.,  means  that  * 'eight 
hours  labor  shall  constitute  a  legal  day's 
work,"  under  the  contract  to  which  the  stip- 
ulation is  made  applicable.  (Drew  v.  Smith, 
38  Cal.  325.) 

Limitinghours  of.work  in  public  contracts. 
See  Eight  Hour  Law;  Public  Works. 

4,  Alteration  of, 

114.  Where,  in  a  suit  brought  by  a  munici- 
pal corporation  upon  a  contract  made  under 
an  ordinance,  the  defendant  offered  to  prove 
a  parol  change  in  the  contract,  which  the 
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court  refased  to  allow,  beld,  not  to  be  error, 
as  the  change  in  the  contract  could  only  be 
by  ordinance.  (Sacramento  y.  Kirk,  7  Cai. 
419.) 

5.  RBpeal  of  Chartor,  ElfM  of. 

115.  Repeal  of  municipal  charter  does  not 
impair  the  validitv  of  contracts  made  under 
its  provisions.    (Meyer  y.  Porter,  65  Cal.  67.) 

e.  Duty  of  Penons  Deafing  With  to  Take  Motieo 

of  Powen. 

116.  Cities  are  creatures  of  the  law,  with 
powers  defined  by  the  law,  and  persons  deal- 
ing with  them  are  chargeable  with  notice, 
not  only  of  the  extent  of,  but  also  of  the 
mode  in  which,  their  powers  may  be  exer- 
cised. (McBean  y.  City  of  Ban  J^mardino, 
96  Cal.  183.) 

117.  Whoever  deals  with  a  municii>ality  is 
bound  to  know  the  extent  of  its  ^wers :  those 
who  contract  with  it  or  furnish  it  supplies  do 
so  with  reference  to  the  law,  and  must  see 
that  limit  is  not  exceeded.  (San  Francisco 
Gas  Co.  v.  Brickwedel,  62  Cal.  641,  643.) 

118.  Parties  dealing  with  a  municipal  cor- 
poration are  chargeable  with  full  knowledge 
of  its  powers,  and  act  at  their  peril.  (Bran- 
ham  v.  Mayor  and  Common  Council  of  San 
Jose,  24  Cal.  585 ;  Wallace  v.  Mayor  of  San 
Jose,  29  Cal.  180,  cited  92  Cal.  125.) 

119.  All  persons  contracting  with  a  munici- 
pal corporation  must,  at  their  peril,  inquire 
into  the  power  of  the  corporation  or  its  officers 
to  make  the  contract,  and  a  contract  beyond 
the  scope  of  the  corporate  power  is  void,  al- 
though it  be  under  the  seal  of  the  corporation. 
(McCoy  v.  Briant,  53  Cal.  247.) 

Cited  6  Dak.  264;  6  Wash.  447. 

7.  Implied  Liability:  Receipt  of  Benefits  by  City, 

Effect  of, 

120.  City  may  be  made  liable  on  implied 
contracts.  (Argenti  v.  San  Francisco,  16  Cal. 
255.) 

121.  Under  some  circumstances  a  munici- 
pal corporation  may  become  liable  by  impli- 
cation. The  obligation  to  do  justice  rests 
equally  upon  it  as  upon  an  individual.  It 
cannot  avail  itself  of  the  property  or  labor  of 
a  party,  and  screen  itself  from  responsibility 
under  the  plea  that  it  never  passed  an  ordi- 
nance on  the  subject.  As  against  individuals, 
the  law  implies  a  promise  to  pay  in  such 
cases,  and  the  implication  extenas  equally 
against  corporations.  (San  Francisco  Gas  Co. 
V.  San  Francisco,  9  Cal.  453.) 

Cited  33  Cal.  199;  5  Dak.  60;  3  Nev.  70;  14 
Or.  491 ;  18  Or.  33 ;  20  Or.  358. 

122.  Corporate  act  is  not  essential  in  all 
cases  to  fasten  a  liability,  and,  if  it  were 
necessary,  the  law  would  sometimes  pre- 
sume, in  order  to  uphold  fair  dealing  and 
prevent  gross  injustice,  the  existence  of  such 
act,  and  estop  the  corporation  from  denying 
it.  (San  Francisco  Gas  Go.  v.  San  Francisco, 
9  Cal.  453.) 

123.  Where  contract  is  executory  the  cor- 
poration cannot  be  held  bound,  unless  the  con- 
tract is  made  in  pursuance  of  the  provisions 
of  its  charter;  but  where  the  contract  has 
been  executed,  and  the  corporation  has  en- 
joyed the  benefit  of  the  consideration,  an  im- 


plied promise  arises  against  it.    (San  Fran- 
cisoo  (jas  Co.  v.  San  Franciaoo,  9  Cal.  453.) 

124.  A  municipal  corporation,  acting  under 
a  charter  expressing  the  mode  in  which  its 
contract  for  the  improvement  of  its  property 
shall  be  made,  cannot  be  rendered  fiable  for 
improvements  made  in  the  absence  of  such 
contract,  on  the  ground  of  an  implied  contract 
to  pay  for  benefits  received.  The  law  never 
implies  an  agreement  against  its  own  restric- 
tions and  prohibitions;  it  never  implies  an 
obligation  to  do  that  which  it  forbids  the 
party  to  agree  to  do.  (Zottman  v.  San  Fran- 
cisco, 20  Cal.  96.) 

Cited  80  Cal.  6;  5  Or.  267;  22  Or.  Ill;  6 
Wash.  442,  447,  448. 

125.  As  to  the  contracts  of  corporations,  the 
rule  is,  that  where  the  question  ia  one  of 
capacity  or  authority  to  contract,  arising 
either  on  a  question  of  regularity  of  organisa- 
tion or  of  power  conferr^  by  the  charter,  a 
party  who  nas  had  the  benefit  of  the  contract 
cannot,  in  an  action  founded  upon  it,  contest 
its  validity.  And  this  rule  applies  with  equal 
force  to  all  corporations,  public  or  privaie. 
Cope,  J.  (Argenti  v.  City  of  San  FrandscOt 
16  Cal.  255.) 

126.  As  a  rule  the  powers  of  corporations, 
municipal  or  others,  must  be  exercised  in  the 
mode  pointed  out  by  the  charter.  But  even 
a  want  of  authority  is  not,  in  all  cases,  a  suffi- 
cient test  of  the  exemption  of  the  corporation 
from  liability  in  matters  of  contract.  An  ex- 
ecutory contract,  made  without  authority, 
cannot  be  enforced ;  but  where  the  contract 
has  been  executed,  and  the  corporation  has 
received  the  benefit  of  It,  the  law  inteiposes 
an  estoppel,  and  will  not  |>ermit  the  vafidity 
of  the  contract  to  be  questioned.  (Ai^genti  v. 
City  of  San  Francisco,  16  Ciil.  255.) 

Cited  29  Cal.  186. 

127.  The  doctrine  of  implied  liability  ap- 
plies to  cases  where  money  or  other  property 
of  a  party  is  received  under  such  circum- 
stances that  the  general  law,  independent  of 
express  contract,  imposes  upon  the  city  the 
obligation  to  do  justice  with  respect  to  the 
same.  (Argenti  v.  San  Francisco,  16  Cal. 
255.) 

1^.  In  case  of  services  itsndered,  the  ac- 
ceptance of  the  services  must  be  evidenced  by 
ordinance  to  that  effect.  Their  acceptance  by 
the  city,  and  the  consequent  obligation  to  pay 
them,  cannot  be  asserted  in  any  other  way. 
If  not  originally  authorised,  no  liability  can 
attach  upon  any  ground  of  implied  contract. 
(Argenti  v.  San  Francisco,  16  Csl,  255.) 

129.  As  a  general  rule  a  city  is  only  liable 
upon  express  contracts  authoriTCd  bv  ordi- 
nance. The  exceptions  relate  to  liaoUities 
from  the  use  of  money  or  other  propertv 
which  does  not  belong  to  her,  and  to  habll- 
ities  springing  from  neglect  of  duties  imposed 
by  her  charter,  from  which  parties  are  en- 
joined. (Argenti  v.  San  Francisco,  16  Cal. 
255.) 

130.  Even  these  exceptions  are  limited  in 
many  instances,  as  where  the  property  or 
money  is  received  in  disregard  of  positive 
prohibition  in  her  charter — as,  for  instance, 
upon  the  issuance  of  biUs  of  credit.  (Aigenti 
V.  San  Francisco,  16  Cal.  255.) 
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181.  In  tbeie  cases  the  city  does  not  make 
any  promise,  bat  the  law  implies  one,  and  it 
18  no  answer  to  a  claim  resting  upon  such  im- 
plied contract  to  say  no  ordinance  has  been 
passed^  or  that  the  hability  of  the  city  is  void 
when  It  exceeds  the  limitation  of  fifty  thou- 
sand dollars  prescribed  by  the  charter.  (Ar- 
genti  y.  San  Francisco,  16  CaL  255.) 

132.  To  ^JL  the  liabUity  of  the  city  in  re- 
spect to  money  or  other  property  the  money 
must  have  gone  into  her  treasury  or  been  ap- 

Eropriated  by  her,  and  the  property  must 
ave  been  used  by  her,  or  be  under  her  con- 
trol.  (Argenti  T.  San  Francisco,  16  Cal.  255.) 

8.  RatiHeation  of  Contract9  bj^ 

133.  Contracts  of  corporations,  whether 
public  or  private,  stand  on  the  same  footing 
with  the  contracts  of  natural  persons,  and  de- 
I^end  on  the  same  circumstances  for  their 
validity  and  effect.  The  doctrine  of  ratifica- 
tion and  estoppel  is  as  applicable  to  corpora- 
tions as  to  individuals,  and  the  former  are 
bound  by  the  acts  of  their  agents  in  the  same 
manner  and  to  the  same  extent  as  the  latter. 
(Argenti  v.  City  of  San  Francisco,  16  Cal. 
255.) 

Cited  33  Cal.  191, 199. 

134.  Where  a  municipal  corporation  has 
the  power  to  perform  an  act,  and,  in  the  exe- 
cution thereof,  the  prescribed  form  is  not  fol- 
lowed, it  has  the  power  to  subsequently  ratify 
and  confirm  the  informal  act  so  as  to  make  it 
as  binding  as  if  originally  done  in  the  proper 
manner.  (Lucas  v.  San  Francisco,  7  Cal. 
463.) 

135.  Where  the  charter  of  a  municipal  cor- 
poration authorizes  a  contract  for  work  to  be 
given  only  to  the  lowest  bidder,  after  notice 
of  the  contemplated  work  in  the  public 
journals,  a  contract  made  in  any  other  way, 
that  is,  given  to  any  other  person  than  such 
lowest  bidder,  cannot  be  subsequently  af- 
firmed. The  corporate  authorities  cannot  do 
retroactively  what  they  are  prohibited  from 
doing  originally.  (Zottman  v.  San  Francisco, 
20  Cal.  96.) 

Cited  6  Wash.  448. 

136.  A  contract  not  in  its  origin  obligatory 
upon  the  corporation,  by  reason  of  not  having 
been  made  in  the  mode  prescribed  by  the 
charter,  cannot  be  afSrmed  and  ratified  in 
disregard  of  that  mode  bv  any  subsequent 
action  of  the  corporate  authorities,  and  a  lia- 
bility be  thereby  fastened  upon  the  corpora- 
tion. (Zottman  v.  San  Francisco,  20  Cal.  96.) 
Cited  31  Cal.  28 ;  8  Nev.  188. 

137.  Where  an  authority  to  do  any  particu- 
lar act  on  the  part  of  a  corporation  can  only 
be  conferred  oy  ordinance,  a  ratification  of 
such  act  can  only  be  by  ordinance.  (Mc- 
Cracken  v.  City  of  San  Francisco,  16  Cal. 
502.) 

138.  Where  a  city  ordinance  authorises  the 
making  of  a  contract  by  certain  committees 
on  behalf  of  the  city,  '* subject  to  confirmation 
by  the  common  council  for  said  city/'  a  con- 
firmation by  joint  resolution,  and  not  by  or- 
dinance, is  sufficient.  (San  Francisco  Gas 
Co.  V.  San  Francisco,  6  Cal.  190.) 

139.  Plaintiff,  by  virtue  of  contracts  entered 
into  with  an  officer  of  the  dty  of  San  Fran- 


cisco, which  contracts  were  executed  bv  such 
officer  in  his  official  capacity,  made  valuable 
and  permanent  improvements  to  the  city,  for 
the  exclusive  benefit  of  it  and  its  inhabitants ; 
such  improvements  were  made  under  the  im- 
mediate supervision  of  an  officer  of  the  city, 
and,  when  completed,  were  approved  of  and 
received  by  him  on  behalf  of  the  city ;  plain- 
tiff, in  making  the  improvements,  relied  on 
the  validity  of  the  contracts  and  the  obligation 
of  the  city  to  pay,  as  therein  provided ;  the  city 
authorities  were  fully  informed  of  these  facts, 
took  no  steps  to  repudiate  the  contracts,  or  to 
inform  plaintiff  as  to  her  di8x>o8ition  to  pay. 
Held,  that  plaintiff  can  recover  on  the  con- 
tracts, although  there  is  no  evidence  that  the 
officer  signing  them  was  expressly  author- 
ized ;  that  the  silence  of  the  city  authorities, 
under  the  circumstances,  was  equ.valent  to  a 
direct  sanction  of  the  acts  of  sucn  officer,  and 
estops  the  citv  from  denying  his  authority ; 
that  the  city  having  acquiesced  in  the  con- 
tracts from  the  commencement  to  the  com- 
pletion of  the  improvements,  never  question- 
ing the  validity  of  the  contracts  until  she  had 
received  all  the  benefit  to  be  had  from  their 
performance,  it  would  be  a  fraud  on  plaintiff 
to  permit  her  now  to  repudiate  them.  (Ar- 
genti V.  San  Francisco,  16  Cal.  255. ) 
Cited  80  Cal.  559 ;  13  Or.  270 ;  18  Or.  33. 

140.  In  all  matters  in  which  a  municipal 
corporation  has  power  to  contract,  a  subse- 
quent ratification  of  a  contract  entered  into  on 
its  behalf  without  authority,  and  which  does 
not  bind  it,  binds  the  corporation  as  effec- 
tually as  though  it  had  contracted  in  the  first 
instance.  (People  ex  rel.  Alexander  v.  Swift, 
31  Cal.  26.) 

Cited  36  Cal.  245;  8  Nev.  188. 

Confirming  void  execution  sale.  See  post, 
201. 

Ratification  of  void  sale.   See  post,  155, 156. 

Ratification  of  acts  of  officers,  how  made. 
See  San  Francisco,  165. 

Power  to  ratify  street  assessment.  See 
Streets,  524. 

Ratification  of  sale,  receipt  of  proceeds  as. 
See  San  Francisco,  299. 

tfnauthoriaed  sale  b}r  officers  cannot  be 
ratified.    See  San  Francisco,  166. 

9,  SubBcriptfon  to  Stock  of  Corporation, 

141.  Municipal  corporations  have  no  power 
to  subscribe  to  the  stock  of  private  corpora- 
tions without  being  authorized  so  to  do  by  the 
legislature.  (French  v.  Teschemaker,  24  Cal. 
518.) 

142.  Under  the  provision  in  the  amended 
charter  of  Marysville  preventing  the  common 
council  from  taking  stock  in  any  public  im- 
provement without  obtaining  the  consent  of 
the  people,  the  city  has  no  power  to  suscribe 
stock  in  the  Citizens'  Steam  Navigation  (i)om- 
pany.    (Lowe  v.  City  of  Marysville,  5  Cal. 

143.  The  amendments  to  the  charter  of  the 
dty  of  Marvsville  provide  that  the  common 
council  shall  not  take  any  stock  '4n  any  public 
improvement,  or  effect  a  loan  for  any  purpose, 
without  first  obtaining  the  consent  of  the 
people,  at  an  election  held  for  the  purpose." 
Held,  that  thia  could  not  be  extended  to  im- 
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provementB  ether  than  miinicipftl  in  their 
character,  and  the  legislature  did  not  intend 
to  invest  the  city  with  authority  to  embark 
in  speculative  enterprises  of  improvement. 
(Lowe  V.  City  of  Marysville,  5  Cal.  214.) 
Cited  20  Or.  687. 

144.  The  words  "public  improvements/' 
when  applied  to  a  municipal  government, 
must  be  taken  in  a  limited  sense  as  applying 
to  those  improvements  which  are  the  proper 
subjects  of  police  and  municipal  regulation, 
such  as  gas,  water,  almshouses,  hospitals,  etc., 
and  cannot  be  extended  to  subjects  foreign  to 
the  object  of  the  incorporation,  and  beyond 
its  territorial  limits.  (Lowe  v.  City  of  Marys- 
ville,  6  Cal.  214.) 

Cited  48  Cal.  517. 

145.  If  the  term  "public  improvements,"  in 
the  amended  charter  of  the  city  of  Marysville 
providing  that  the  common  council  shall  not 
take  any  stock  "in  any  public  improvement," 
could  be  construed  to  extend  to  commercial 
speculations,  then  it  would  be  in  violation  of 
said  section  of  the  constitution,  as  it  would 
be  panting  powers  to  a  corporation  by  a 
special  act  for  other  than  municipal  pur- 
poses. (Lowe  V.  City  of  Marysville,  5  Cal. 
214.) 

146.  When  power  is  f^ven  by  lesislative  en- 
actment, the  subscription  must  oe  made  in 
the  mode  and  manner  and  upon  the  conditions 
prescribed  in  the  act.  (French  v.  Tesche- 
maker,  24  Cal.  518.) 

Cited  53  Cal.  250. 

147.  The  seventeenth  section  of  an  act  en- 
titled "An  act  to  authorize  the  board  of  super- 
visors of  the  city  and  county  of  San  Francisco 
to  take  and  subscribe  one  million  dollars  to 
the  capital  stock  of  the  Western  Pacific  Rail- 
road (jompany  and  the  Central  Pacific  Rail- 
road Company  of  California,  and  to  provide 
for  the  payment  of  the  same,  and  other  mat- 
ters relating  thereto,"  approved  April  22, 1863. 
is  not  an  independent  provision  which  could 
be  left  out  without  doiD^  violence  to  the  in- 
tent of  the  legislature  m  passing  the  act. 
(French  v.  Teschemaker,  24  Cal.  518.) 

148.  If  a  municipal  corporation  has  become 
bound  by  a  vote  of  its  electors,  taken  under 
a  law  of  the  legislature,  to  subscribe  to  the 
stock  of  a  railroad  company  and  pay  the 
amount  of  its  subscription  in  its  bonds,  and 
then  makes  a  compromise  with  the  railroad 
comx>any  by  which  it  agrees  to  deliver  the 
company  a  less  amount  of  its  bonds  in  con- 
sideration of  being  released  from  its  subscrip- 
tion, the  delivery  of  this  less  amount  of  bonas 
is  not  a  donation  to  the  railroad  company, 
nor  is  the  fact  that  the  railroad  does  not  touch 
the  citj  and  is  not  one  of  local  interest,  a  de- 
fense m  an  action  to  compel  the  issuance  of 
the  bonds  under  the  compromise.  ( People  ex 
rel.  Central  Pac.  R.  R.  Co.  v.  Supervisors  of 
San  Francisco,  27  Cal.  655.) 

149.  The  individual  corporators  of  the  city 
and  county  of  San  Francisco  did  not  acquire 
such  right  in  the  capital  stock  of  the  Central 
Pacific  Railroad  Company,  separate  and  dis- 
tinct from  the  municipal  corporation,  as  to 
disable  the  legislature  from  conferring  on  the 
board  of  supervisors  the  authority  to  settle 
the  claim  of  said  company  for  six  hundred 


thousand  dollars  of  the  bonds  of  said  city  and 
county,  by  withdrawing  the  subecriptian  of 
the  city  and  county  to  the  cai>ital  stock  of 
said  company,  and  releasing  its  rignt  to  stock, 
and  executing  a  less  amount  of  bonds  in  lieu 
thereof.  (People  ex  rel.  Central  Pac  R.  R. 
Co.  V.  Coon.  25  Cal.  635.) 
Cited  27  Cal.  674. 

150.  An  act  of  the  legislature  authorizing  a 
municipal  corporation  to  subscribe  for  8t^:k 
of  a  railroad  company,  the  subscription  to  be 
made  upon  the  condition  that  Uie  manicipai 
corporation  shall  not  be  liable  for  the  debts 
of  the  company,  and  that  the  provision  as  to 
said  liabUitv  be  made  a  part  of  and  be  stipu- 
lated in  all  contracts  made  by  the  railroad 
company  for  the  construction  and  equipment 
of  its  road,  does  not  exempt  the  manicipai 
corporation  from  liability  for  the  debts  of  Uie 
railroad  company,  further  than  such  exemp- 
tion can  be  secured  by  persons  contracting 
with  the  railroad  company  expressly  stipol&t- 
ing  in  their  contracts  to  waive  all  claims 
against  the  municipal  body  for  payment  of 
the  debt.  (French  v.  Teschemaker,  24  Cal. 
518.) 

Cited  25  Cal.  648. 

Act  authorising  conveyance  of  land  to  rail- 
road.   See  post,  152. 

XII.  Dls|NMlttoii  or  Sale  of  Lftnd. 

151.  Whether  city  can  bind  itself  by  a  con- 
tract purporting  to  disxK>se  of  property  to 
which  it  nas  no  claim,  query?  (Findla  v. 
City  and  County  of  San  Francisco,  13  Cal.  534. ) 

152.  An  act  of.  the  legislature  authorising 
and  empowering  the  board  in  which  the  oor 
porate  authority  of  a  city  is  vested  to  convey 
to  a  railroad  company  "  not  to  exceed  &v^ 
thousand  acres  of  tne  land  of  the  city,  or  such 
parcels  thereof  as  they  may  deem  advisable, 
and  upon  such  terms  and  conditions  as  they 
may  determine,"  even  if  mandatory,  so  far  a[s 
the  act  of  conveyance  is  concerned,  vests  the 
board  with  discretionary  power  as  to  the 
quantity  to  be  conveyed  ana  the  terms  of  the 
conveyance.  (San  Diego  v«  San  Diego  etc. 
R.  R.  Co.,  44  Cal.  106.) 

153.  If  a  town,  as  the  successor  in  interest 
of  a  Mexican  pueblo,  owns  the  pueblo  lands 
within  its  limits,  and  its  boara  of  trustees 
grants  a  block  of  said  land  to  a  petitioner  for 
the  same,  and  he  then  conveys  the  same  by  a 
quitclaim  deed,  and  the  board  of  trustees  of 
the  town  afterwards  make  a  conveyance  to 
the  grantor,  the  grantee  acquires,  by  the  quit- 
claim deed,  the  title  to  the  premises  as  against 
a  subsequent  purchaser  from  the  grantor. 
The  deed  of  the  board  of  trustees  relates  back 
to  the  date  of  the  grant.  (Thompson  v. 
Spencer,  50  Cal.  532.) 

Cited  16  Nev.  235. 

154.  When  the  authorities  of  a  town  make 
a  grant  of  a  pueblo  lot,  and  afterwards  exe- 
cute a  deed,  the  deed  takes  effect  by  relation 
as  of  the  date  of  the  grant.  (Thompson  v. 
bpencer,  50  Cal.  522.) 

155.  The  legislature  has  the  power  to  direct 
in  what  manner  the  pueblo  lands  of  a  town 
may  be  disposed  of,  and  it  may  confirm  a  void 
sale  of  such  lands  previously  made  by  the 
town.   (Thompson  v.  Thompson,  S2  Cal.  155. ) 
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156.  The  legislature  has  no  power  to  ratify 
ordinance  of  the  municipal  authorities  dis- 
posing of  land  granted  to  the  city  to  be  held 
in  trust  for  the  public.  (City  and  County  of 
Ban  Francisco  v.  Itsell,  80  Cal.  57.) 

157.  A  municipal  corporation  cannot  invoke 
the  aid  of  a  court  of  equity  to  set  aside  a  grant 
made  by  its  authorities  when  the  grant  is 
void.  Such  a  grant,  beine  a  nullity,  casts  no 
cloud  upon  the  title  of  the  corporation  and 
offers  no  embarrassment  to  the  exercise  of  its 
legitimate  functions.  (Oakland  v.  Carpen- 
tier,  21  Cal.  642.) 

158.  Where  the  board  of  trustees  of  a  muni- 
cipal corporation  makes  a  grant  of  its  fran- 
chises and  lands  which  is  not  void,  but  only 
voidable,  the  corporation  cannot  obtain  the 
aid  of  a  court  of  equity  to  set  aside  the  grant 
without  doing  equity,  that  is,  without  ten- 
dering compensation  to  the  grantee  for  the 
expenditures  which  he  may  have  incurred 
under  the  grant,  relyins  iipon  its  validity. 
(Oakland  v.  Carpentier,  21  (Jal.  642.) 

159.  This  court  has  not  decided  that  a  vol- 
untary appropriation,  by  public  act,  of  prop- 
erty or  its  proceeds,  by  a  municipal  body. 
when  such  appropriation  is  not  associated 
with  a  contract  as  part  of  its  obligation  or 
sanction,  removes  such  property  or  proceeds 
from  tiie  control  of  the  municipal  boay  or  the 
legislature,  or  that  the  terms  of  the  act  mak- 
ing the  appropriation  are  unalterable.  (San 
Francisco  v.  Beideman,  17  Cal.  443.) 

160.  If  the  officers  of  a  municipal  cor^wra- 
tion  receive  into  its  treasury  mone]^  obtained 
from  a  sale  of  the  property  of  the  city,  which 
sale  is  void  for  want  of  power  in  the  corpora- 
tion to  make  it,  tlie  purchaser  cannot  recover 
the  money  back  from  the  city.  (Herzo  v.  San 
Francisco,  33  Cal.  134.) 

161.  In  such  case,  if  the  dty  had  no  power 
to  make  the  sale,  she  has  no  power  to  receive 
the  money,  and  the  act  of  its  officers  in  plac- 
ing the  money  in  the  treasury  is  not  the  act  of 
the  city,  but  the  unauthorized  act  of  its 
agents,  who  alone  are  liable  for  the  money. 
(Herzo  v.  San  Francisco,  33  Cal.  134.) 
Cited  8  Wash.  254. 

162.  If,  in  such  case,  the  city,  after  the 
money  is  in  its  treasury,  appropriates  it  to 
municipal  purposes,  the  appropriation  makes 
it  liable,  provided  it  is  made  by  valid  ordi- 
nances, but  if  an  appropriation  is  made  by 
virtue  of  ordinances  which  are  void,  because 
not  passed  in  accordance  with  the  charter, 
the  city  is  not  liable  for  the  money,  even  if  it 
is  applied  by  the  officers  to  pay  city  debts  and 
expenses.  (Herzo  v.  San  Francisco,  33  Cal. 
134.) 

See  ante,  98. 

163.  If  ordinance  under  which  treasurer  of 
municipal  corporation  pays  out  money  is 
void  the  payment  by  the  treasurer  is  not 
an  appropriation  of  the  money  by  the  city. 
(Herzo  v.  San  Francisco,  33  Cal.  134.) 

164.  The  action  of  the  city  council  direct- 
ins  a  concession  to  be  made  to  the  owner  of 
other  land  for  indemnification  for  land  be- 
longing to  such  owner  which  is  occupied  by 
the  public,  in  accordance  with  which  a  deed 


was  drawn  up  and  signed  by  the  mayor  con- 
veying a  certain  lot^  is  not  sufficient  evidence 
of  the  consummation  of  the  exchange  contem- 
plated, there  being  no  proof  of  the  delivery  of 
the  deed,  and  it  appearing  that  the  lot  so 
deeded  was  subsequently  conveyed  by  the  city 
to  a  third  person.  (Latham  v.  City  of  Los 
Angeles,  87  Cal.  514.) 

Action  to  recover  back  price  where  sale 
void.    See  post^  XIII,  1. 

Power  of  legislature  to  direct  sale  of  prop- 
erty.   See  ante,  M,  et  seq. 

Pueblo  lands.  .See  Mexican  Lands,  II. 

Grants  of  pueblo  lands.  See  Mexican 
Lands,  II,  4. 

Pueblo  grants,  liability  of  dty  on  covenants 
in.    See  Mexican  Lands,  II,  4,  m. 

Lease  or  mortgage  of  pueblo  lands.  See 
Mexican  Lands,  II,  3. 

Enjoining  sale  by  funded  debt  commis- 
sioners.   See  Injunctions,  II,  11. 

Deed  by  trustees,  recitals  in.  See  Deeds, 
374,  et  seq. 

Deed  by,  map  referred  to  in,  is  admissible 
to  explain.    See  Boundaries,  124. 

Deed  from,  boundary^on  street.  See  Bound- 
aries, 113,  et  seq. 

Stranger  cannot  obiect  to  deed  from  city. 
See  Ejectment,  348,  et  seq. 

Sale  of  land  dedicated  to  public  use.  See 
San  Francisco,  282. 

Pueblos  could  dedicate  lands.  See  Dedica- 
tion, 1. 

Municipality  has  power  to  dedicate.  See 
Dedication,  2. 

Prescription  against.  See  Adverse  Posses- 
sion, III,  2. 

Congressional  grant  to  pueblo.  See  Mexi- 
can Lands,  II,  5. 

XUI.  Duties  and  Liabilittes  of. 

/.  Duty  to  Refund  Money  Received  Without  Au' 

tiiority. 

165.  If  cit^r  obtain  money  of  another  by 
mistake,  or  without  authority  of  law,  it  is  her 
duty  to  refund  it,  not  from  any  contract  en- 
tered into  by  her  upon  the  subject,  but  from 
the  general  obligation  to  do  justice  which 
binds  all  persons,  whether  natural  or  artifi- 
cial. If  the  city  obtain  other  property  which 
does  not  belong  to  her,  it  is  her  duty  to  re- 
store it,  or  if  used  by  her,  to  render  an  equiva- 
lent to  the  true  owner,  from  the  like  general 
obligation.  ( Argent!  v.  San  Francisco,  16  Cal. 
256  ) 

Cited  21  Cal.  362;  65  Cal.  480;  1  K.  Dak.  29. 

166.  If  a  purchaser  of  property  from  a 
municipal  corporation  acquires  neither  title 
nor  possession  from  the  corporation  by  the 
attempted  sale,  but  the  sale  is  void,  he  is  not 
requimi  to  convey  or  transfer  either  the 
property  or  the  possession  to  the  corporation, 
Defore  the  commencement  of  an  action  to  re- 
cover back  the  purchase  money.  (Herzo  v. 
San  Francisco,  33  Cal.  134.) 

Duty  to  refund.    See  ante,  XI,  7. 

Duty  to  refund  money  obtained  without 
right.    See  ante,  93. 

Duty  to  restore  money  received  under  in- 
valid sale.    See  ante,  XII. 

Power  to  refund  money  illegally  collected 
on  void  license,    bee  Supervisors,  V,  12. 
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2.  Liabilitf  for  KogligBiit  or  Wrongful  Aef$  of 

Oflfeero. 

167.  In  absence  of  statutory  proTision  im- 
pofllng  liability  a  municipal  corporation  is 
not  liable  for  personal  injuries  to  individuals 
occasioned  through  the  neglect  of  the  officers 
of  the  corporation  to  properly  perform  their 
duties.  (Chope  Y,  City  of  Eureka,  78  Cal. 
588.) 

Cited  81  Cal.  619,  620. 

168.  If  the  levee  commissioners  of  a  city, 
by  virtue  of  authority  vested  in  them  bv  an 
act  of  the  l^slature,  and  independent  of  the 
city  authorities,  excavate  a  canal  in  the  vicin- 
ity of  the  city,  to  turn  the  water  flowing  in  a 
river,  and  prevent  it  from  overflowing  the 
city,  one  injured  by  the  water  flowing  m  the 
canal  has  no  claim,  equitable  or  legal,  against 
the  city  for  his  damages.  (Hoagumd  v.  Sac- 
ramento, 62  Cal.  142.) 

160.  At  common  law,  and  in  the  absence  of 
statutory  provisions,  a  municipal  corporation 
is  not  fiaole  for  damages  sustained  by  the 
negligence  of  the  persons  acting  in  its  fire  de- 
partment. (Howard  v.  San  Francisco,  51  Cal. 
52.) 
Cited  78  Cal.  591. 

170.  The  city  and  county  of  San  Francisco 
is  not  liable  in  damages  for  a  wrongful  arrest 
and  imprisonment  by  police  officers  under  an 
ordinance  adopted  by  tne  board  of  supervisors, 
Qor  for  the  taking  and  detention  of  propertv 
by  such  officers  from  the  person  so  arrestea. 
(Stedman  v.  San  Francisco,  63  Cal.  193.) 

Sewers,  liability  for  damages  from.  See 
post,  XVI. 

Liability  for  torts  or  mistakes,  provision  in 
charter  as  to  debts  does  not  affect.  See  ante, 
94.^ 

Liability  of  city  for  damages  resulting  from 
street  work.    See  Streets,  SV,  6. 

Liability  for  negligent  injuries  in  street. 
See  Streets,  33. 

$,  Liability  for  Injurioo  by  Mob, 

171.  Persons  whose  goods  are  destroyed  by 
a  mob,  in  a  riot  in  a  city,  are  not  entitled  to 
recover  from  the  city  the  value  of  the  goods 
destroyed,  unless  such  persons,  if  they  had 
knowledge  of  the  impenaing  danger,  use  rea- 
sonable diligence  to  notify  the  mayor  or 
sheriff  of  the  threatened  riot  and  the  appre- 
hended danger  to  their  property;  nor  are 
they  entitled  to  recover  if  they  instigate  or 
participate  in  the  riot.  (Wing  Chung  v.  Los 
Angeles,  47  Cal.  531.) 

172.  A  claim  for  damages  for  injuries  to 
propertv,  caused  by  a  mob  or  riot  (in  the 
city  and  county  of  San  Francisco),  is  not  to 
be  presented  in  the  first  instance  to  the  board 
of  supervisors  for  allowance,  as  in  the  case  of 
other  claims,  but  a  judgment  must  first  be 
had,  and  thereupon  the  board  must  order  it 
to  be  paid,  unless  thev  shall  determine  to  ap- 
peal. (Bank  of  California  v.  Shaber,  55  Cu. 
322.) 

Cited  62  Cal.  598. 

173.  In  an  action  to  recover  damages  for  the 
destruction  of  property  alleged  to  nave  been 
burned  by  a  mob  evidence  was  given  on  the 
part  of  the  plaintiffs  as  to  the  disturbed  con- 


dition of  the  city  of  San  Fnncifleo  at  and 
abont  the  time  of  the  fire,  and  particularly 
the  excitement  existing  in  regard  to  the 
Chinese,  riotous  meetings,  and  demonstra- 
tions on  the  subject  accompanied  with  acta 
of  violence^  the  inability  of  the  city  author- 
ities to  maintain  the  laws  and  enforce  order, 
the  formation  of  a  committee  of  safety,  ana 
the  means  adopted  to  protect  property  and 
preserve  the  public  peace.  Thia  evidence 
was  admitted  against  the  objection  of  the  de- 
fendant. Held,  that  the  evidence  was  rele- 
vant, and  that  the  objection  was  properly 
overruled.  (Bartlett  v.  City  and  County  of 
San  Francisco,  63  Cal.  156.) 

174.  If,  in  an  action  against  a  city  to  re- 
cover damage  for  property  destroyed  bv  a 
mob,  the  court  rules  out  testimony  that,  dur- 
ing the  riot,  the  plaintiff  could  not  have  gone 
on  to  the  street  to  notify  the  mayor,  the  error, 
if  any,  is  immaterial,  provided  that,  before 
the  not  commenced,  tne  plaintiff  knew  of  the 
impending  danger,  and  nad  ample  opportu- 
nity to  notify  tne  mayor.  (Wing  Chung  v. 
Los  Angeles,  47  Cal.  531.) 

Mandamus  to  compel  payment  of  daima  for 
riot  against.    See  Mandamus,  II^  12,  e. 

Liability  of  county  for  injuries  by  mob. 
See  Counties,  YIII,  2. 

4,  Liability  for  DootnicHon  of  Proporty  to  Frowomt 

Conflagration, 

175.  Municipal  corporation  is  not  liable  for 
destruction  of  a  building,  in  pursuance  of  the 
directions  of  its  officers,  where  no  statute  ex- 
ists creating  such  liability.  So  held,  in  a  case 
where  the  buOding  of  the  plaintiff  was  blown 
up  by  the  directions  of  the  alcalde  and  several 
members  of  the  ayuntamiento  of  San  Fran- 
cisco, during  a  ccHiflagration,  for  the  purpose 
of  staying  its  progress,  and  where  it  appeared 
that  the  destruction  of  the  building  by  fire 
was  not  inevitable.  (Dunbar  v.  Alcalde  etc« 
of  San  Francisco,  1  Cal.  355,  cited  1  Cal.  452, 
61  Cal.  38;  Correas  v.  San  Francisco,  1  Cal» 
452.) 

176.  The  destruction  of  a  building,  to  stop 
the  spread  of  a  conflagration,  cannot,  it 
seems,  be  deemed  a  taking  of  private  prop- 
erty for  public  use,  within  the  meaning  of 
that  clause  in  the  constitution  which  pro- 
hibits such  taking  without  just  compensa- 
tion. (Dunbar  v.  Alcalde  etc.  of  San  Fran- 
cisco, 1  Cal.  355.) 

5.  Domando  Against;  Statuto  Muthorizing  Pay- 

mont 

177.  Under  section  90  of  the  Consolidation 
Act,  a  demand  upon  the  treasury  for  the 
monthly  salary  of  an  officer  of  the  dty  and 
county  of  San  Francisco  must  be  presented 
for  payment,  properly  audited,  within  one 
month  after  such  demand  shall  have  become 
due  and  payable,  otherwise  it  will  be  forever 
barred.    (Faxson  v.  Holt,  40  Cal.  466.) 

178.  Demand  against  city  of  Sacramento  for  ^ 
work  performed  without  anv  contract  with 
the  city  does  not  become  a  daim  to  be  paid 
out  of  the  revenues  of  the  year  in  which  it 
originated,  until  it  has  been  assumed  by  an 
ormnance,  and  it  is  to  be  paid  out  of  the  rev- 

1  enues  of  the  year  in  which  it  was  assumed, 
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and  not  of  the  year  in  which  the  work  was 

Serformed.      (People  ex  rel.  Alexander  v. 
wift,  SlCal.  26.) 

179.  A  municipal  corporation,  if  anthorized 
to  do  80  by  law,  may  compromise  a  valid 
claim  against  it,  and  the  yalid  claim  is  a  con- 
sideration which  will  support  the  compro- 
mise. (People  ex  rel.  Central  Pac.  R.  R.  Co. 
▼•  Supervisors  of  San  Francisco,  27  Cal.  655.) 

180.  The  rejection  of  plaintiff's  claim 
against  the  city  by  the  board  of  examiners 
only  denies  him  the  privilege  of  funding  it, 
bat  does  not  impair  the  obligation  of  the  con- 
tract, or  plaintiff's  right  to  prosecute  it.  (San 
Francisco  Gas  Co.  v.  San  Francisco,  6  Cal. 
190.) 

181.  The  act  of  March  4, 1870,  authorising 
payment  of  a  claim  is  not  mandatory,  but 
permissive;  and  in  solving  the  question  the 
whole  and  not  detached  portions  of  it  must 
be  considered.  (Harris  v.  Supervisors  of  San 
Francisco,  52  Cal.  554.) 

Cited  56  (Jal.  358. 

182.  The  words  "authorized  and  empowered 
to  appropriate,  allow,  and  order  paid  out  of 
the  general  fund,"  etc.,  do  not  show  an  in- 
tention that  the  act  should  be  mandatory. 
(Harris  v.  Supervisors  of  San  Francisco,  52 
Cal.  554.) 

Cited  56  Cal.  358. 

183.  Until  the  claim  had  been  allowed  and 
ordered  naid  by  the  board  of  supervisors, 
neither  the  auditor  nor  treasurer  had  author- 
ity to  act.  (Harris  v.  Supervisors  of  San 
Francisco,  t2  Cal.  554. ) 

Claims  against.     See  San  Francisco,  XIII. 

Presentation  of  claims  before  suit.  See 
post,  XV. 

Presentation  of  claim  for  injury  by  mob. 
See  ante,  XIII,  3. 

Presentation  and  allowance  of  claims.  See 
Supervisors,  V,  5,  b,  c. 

Gas  inspector,  claim  of  for  salary  within 
what  time  to  be  presented.  See  Gas  Inspect- 
ors, 1. 

Judgment  a^inst  supervisors,  effect  of  as 
claim  against  city.    See  San  Francisco,  73. 

Auditor  is  justified  in  refusing  to  credit 
claims  of  company  indebted  to  city.  See 
Auditors. 

Assignee  of  claim  against.  See  Mandamus, 
163. 

Power  of  supervisors  to  create  indebted- 
ness.   See  Supervisors,  V,  5,  b. 

XIY.  Actions  bj. 

184.  Municipal  corporations  exercise  a  part 
of  the  sovereignty  of  the  state  in  its  manage- 
ment and  control  over  streets  and  8C[uares 
within  its  limits,  and  have  the  same  right  to 
maintain  an  action  to  prevent  the  unlawful 
obstruction  of  a  street  as  would  the  people  of 
the  state.  (People  ex  rel.  Bryant  v.  Uolladay, 
03  Cal.  241.) 

Ejectment  lies  by  for  street.  See  Streets, 
14. 

185.  The  right  of  a  municipal  corporation 
to  maintain  an  action  to  abate  a  public  nui- 
sance niK>n  a  public  square  is  based  upon  the 
ground  that  it  represents  the  equitable  rights 
of  its  inhabitants.  (People  ex  rel.  Bryant  v. 
HoUaday,  93  Cal.  241.) 


186.  The  city  and  county  of  San  Francisco 
has  the  authority  to  maintain  an  action  for 
the  purpose  of  preserving  the  rights  of  the 
general  public  to  the  use  of  squares,  or  land 
claimed  as  such,  within  its  limits,  and  in  such 
action  it  is  authorized  to  put  in  issue  the  al- 
lied rights  of  the  people  to  such  easement. 
(People  ex  rel.  Bryant  v.  HoUaday,  93  Cal. 
241.) 

187.  In  ejectment  brought  by  a  town  or  city, 
as  the  successor  of  a  pueblo,  and  to  which  the 
pueblo  lands  were  confirmed,  it  devolves  on 
the  nlaintiff  to  show  not  only  that  the  de- 
manaed  premises  are  within  the  exterior 
limits  of  the  lands  confirmed  to  the  town  or 
city^  but  if  the  decree  excepts  from  its  opera- 
tion certain  lands  within  the  tract  confirmed, 
the  plaintiff  must  also  show  that  the  de- 
manded premises  are  not  a  part  of  the  ex- 
cepted lands.  (City  of  San  Jose  v.  Uridias, 
37  Cal.  339.) 

Cited  66  Cal.  219. 

188.  If  pueblo  lands  are  confirmed  to  a 
town  or  city,  as  the  successor  of  a  Mexican 
pueblo,  and  the  decree  excludes  from  the 
confirmation  certain  ranches  granted  by  the 
Mexican  government  within  the  exterior 
boundaries  of  the  pueblo,  the  confirmee  can- 
not maintain  ejectment  as  against  those 
claiminff  under  the  excepted  grants  within 
the  pueblo  until  they  have  been  finally  con- 
firmed and  located  by  an  approved  survey. 
The  action  cannot  be  maintained  while  an 
appeal  to  the  supreme  court  is  pendine  from 
an  order  of  the  district  court  of  the  United 
States  confirming  the  survey  of  the  excepted 
ranches.  (City  of  San  Jose  v.  Uridias,  37 
Cal.  339.) 

Verification  of  answer  in  suit  by.  See 
Pleading  and  Practice,  156. 

Complaint  in  *  condemnation  proceedings 
by.    See  Eminent  Domain,  91. 

Bond  on  attachment  in  suit  by.  See  At- 
tachments, 61,  et  seq. 

In  condemnation  proceedings  incorporation 
need  not  be  proved.  See  Eminent  Domain. 
116. 

Cannot  condemn  property  without  payment 
in  advance.    See  Eminent  Domain,  167. 

Statute  of  limitations,  effect  of  on.  See 
San  Francisco,  172;  Statute  of  Limitations, 

XV.  Actions  Against. 

189.  The  principle  that  the  legislative  power 
of  a  state  is  bevond  the  reach  of  interference 
from  a  court  of  equity,  so  that  it  cannot  sup- 

Sress  or  control  its  exercise  by  injunction, 
oes  not  apply  to  a  municipal  corporation, 
which,  althouffh  clothed  to  some  extent  with 
legislative  andeven  political  powers,  is  yet,  in 
the  exercise  of  all  its  powers,  just  as  subject 
to  the  authority  and  control  of  courts  of  jus- 
tice, to  legal  process,  legal  restraint,  and  legal 
correction,  as  any  other  body  or  person, 
natural  or  artificial.  ( Spring  Valley  ^  W.  v. 
San  Francisco,  82  Cal.  286.) 

190.  An  action  cannot  be  maintained 
against  the  city  of  Sacramento  until  after 
satisfaction  has  been  demanded  of  its  board 
of  trustees.  (Yolo  County  v.  City  of  Sacra- 
mento, 36  Cal.  193.) 

191.  The  charter  of  the  city  of  San  Francisco 
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does  not  require  a  claim  against  the  monici- 
pality  to  be  presented  to  the  supervisors  for 
allowance,  before  suit  can  be  brought  upon  it. 
(Lehn  ▼.  City  and  County  of  San  Francisco, 
66  Cal.  76.) 
Cited  84  Cal.  20. 

192.  A  claim  for  damages  arising  from  a 
defective  sewer  need  not  be  presented  to  the 
board  of  supervisors  for  payment  before  an 
action  can  be  maintained.  (Bloom  y.  City 
and  County  of  San  Francisco,  64  Cal.  50^.) 
Cited  84  Cal.  20. 

193.  It  is  not  requisite  to  present  a  claim 
for  damages,  caused  bjr  negligence  of  the  city 
authorities  in  the  repairing  or  construction  of 
a  sewer,  to  the  board  of  supervisors  of  the 
cit^  and  county  of  San  Francisco  before  insti- 
tuting a  suit  upon  it.  (Spangler  v.  San  Fran- 
cisco, 84  Cal.  12.) 

194.  There  may  exist  the  best  reasons  lor  a 
different  rule  of  pleading  when  a  municipal 
corporation  is  a  defendant,  but  this  court  can 
make  no  distinction,  because  the  code  makes 
none.  It  is  a  matter  for  the  legislature,  and 
not  for  the  court.  (San  Francisco  Gas  Co.  v. 
San  Francisco,  9  Cal.  453.) 

195.  Municipal  corporation,  outside  of  its 
governmental  capacity,  is  in  many  respects  to 
be  regarded  the  same  as  a  private  corporation, 
and  its  officers  and  agents  through  whom  it 
acts  must  be  presumed  to  know  the  contracts 
it  enters  into,  the  purchases  it  makes,  and  the 
property  it  uses.  The  knowledge  of  such  mat- 
ters must  rest  with  some  of  its  officers,  and 
the  corporation  cannot  shelter  itself  under  an 
assertion  of  ignorance.  Per  Field,  J.  (San 
Francisco  Gas  Co.  v.  San  Francisco,  9  Cal. 
453. ) 

Cited  16  Cal.  267 ;  33  Cal.  696. 

Averments  in  action  against  on  bonds.  See 
Bonds,  II,  7. 

Answer  by  municipal  corporation  on  in- 
formation and  belief.  See  Pleading  and  Prac- 
ticCj  322,  et  seq. 

City  cannot  set  up  right  of  state  to  defeat 
claim.    See  San  Francisco,  72. 

196.  In  a  suit  against  the  mayor  and  com- 
mon council  of  the  city  of  San  Jose  on  a  con- 
tract creating  a  debt,  the  defendant  may 
prove  that  at  the  time  the  contract  was  made 
there  was  no  money  in  the  city  treasury  ex- 
cept what  had  been  appropriated  to  pay  cur- 
rent expenses  of  the  city  government  and  its 
legal  indebtedness.  (Wallace  v.  Mayor  of  San 
Jose,  29  Cal.  180.) 

Default  may  be  taken  against.  See  De- 
fault, 5. 

Judgment  against  does  not  affect  subse- 
quently acquired  title.  See  Judgments,  326, 
et  seq. 

People  of  state,  whether  bound  by  judg- 
ment against  city.    See  Judgments,  "i,  10.  k. 

Judgments  against,  manofamus  to  compel 
payment.     See  Mandamus,  II,  12,  e. 

Suit  to  quiet  title  lies  against  city  and 
county.    See  Quieting  Title,  92. 

Residence  of.    See  \  enue,  I,  3,  b. 

Venue  of  actions  against.  See  Venue,  I, 
8,  b. 

197.  Whether  the  municipal  lands  of  a 
pueblo  could  be  sold  at  forced  sale  or  not, 
un<ler  Mexican  law,  the  act  of  Congress  of 


1861  creates  a  new  tenure  and  operates  a  con- 
firmation of  the  fee  in  the  town  or  city,  and 
by  the  adoption  of  the  common  law,  in  1850, 
its  lands  became  liable  to  execution  sale. 
(Welch  V.  Sullivan,  8  Cal.  166.) 

198.  Whether,  under  the  Mexican  law,  the 
municipal  lands  of  the  pueblo  could  be  sold 
at  forced  sale  or  not,  the  act  of  Congress  of 
1851  vested  the  city  with  the  fee  of  the  land« 
and  by  the  common  law,  adopted  1850,  it  be- 
came liable  to  execution  sale.  (Welch  y.  Sul- 
livan, 8  Cal.  165.) 

199.  Municipal  lands  to  which  city  of  San 
Francisco  succeeded  were  held  in  truat  for  the 
public  use  of  that  city,  and  were  not,  either 
under  the  old  government  or  the  new,  the 
subject  of  seixure  and  sale  under  execution. 
(Wheeler  v.  Hampson,  16  Cal.  291.) 

200.  A  judicial  sale  under  a  decree  fore- 
closing a  void  mortgage,  and  the  execution 
of  a  sheriff's  deed  to  tiie  purchaser,  did  not 
vest  in  him  any  title  to  the  lands,  but  all  the 
proceedings,  including  the  decree,  sale,  and 
sheriff's  deed,  were  utterly  void.  (Branham 
V.  Mayor  and  Common  Council  of  San  Jose, 
24  Cal.  585.) 

201.  An  agreement  made  between  the  mu- 
nicipal authorities  of  San  Jose  on  the  one 
part  and  the  purchasers  of  the  pueblo  land 
at  a  judicial  sale  made  under  a  decree  fore- 
closing a  mortgage  executed  by  the  muni- 
cipality on  those  lands  on  the  other  part,  con- 
firming unto  the  said  purchasers  all  the  rights 
and  interests  in  such  lands  which  they  ac- 
quired by  their  purchase  at  the  sheriff's  sale, 
and  releasing  unto  them  all  the  right  ana 
title  which  the  city  then  had.  or  might  after- 
wards have  therein,  was  void,  and  conferred 
upon  said  purchasers  no  new  right.  (Bran- 
ham  V.  Mayor  and  C]k)mmon  Council  of  San 
Jose.  24  Cal.  585.) 

Execution  against,  exemption  of  streets. 
See  Streets,  8. 

Purchaser  under  execution  of  beach  and 
water  lots.    See  Executions,  266. 

202.  Where  the  board  of  supervisors  of  the 
city  and  county  of  San  Francisco  at  a  special 
meeting  pass  a  resolution  authorizing  Burr,  as 
president  of  the  board,  to  redeem  certain 
city  property  sold  at  sheriff's  sale,  and  the 
resolution  does  not  authorize  the  expenditure 
of  any  money  on  the  part  of  the  city  and 
county,  and  was  not  published,  with  ayes 
and  noes,  in  a  newspaper  before  final  action, 
according  to  the  sixty-sixth  section  of  the 
Consolidation  Act  of  1856,  held,  that  such 
resolution  was  sufficient  authority  to  the  pres- 
ident to  make  the  redemption  on  the  part  of 
the  city  and  county,  even  though  the  money 
for  that  purpose  came  from  private  hands. 
(People  ex  rel.  Scale  v.  Doane,  17  Cal.  476.) 
Cited  42  Cal.  557. 

*  203.  Whether  the  money  tendered  by  Burr 
for  redemption  was  his  own,  or  the  money  of 
the  city  and  county,  is  matter  between  them 
alone.  (People  ex  rel.  Scale  v.  Doane,  17  CaL 
476.) 

204.  Without  express  authority,  neither  the 
mayor  nor  the  commissioners  of  the  funded 
debt  of  San  Franciscoj  nor  any  or  either  of 
them,  by  virtue  of  their  offices  or  otherwise, 
are  authorized  to  redeem,  under  the  act  ol 
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April  29, 1851,  lande  of  the  city  sold  under 
executions  against  her;  neither  can  the  city 
attorney  ratif;]^  their  act  of  redemption,  by 
plea,  after  suit  brought.  (People  ex  rei. 
Thome  v.  San  Francisco,  4  Cal,  127. ) 
Cited  7  Cal.  375;  38  Cal.  439;  distinguished 
15  Cal.  587. 

205.  The  commissioners  of  the  funded 
debt  are  not  successors  in  interest,  judgment 
debtors,  or  judgment  creditors,  and  therefore 
not  redemptioners,  nor  are  they  so  in  their 
individual  capacity  of  citizens  and  taxpayers. 
(People  ex  rel.  l?home  t.  San  Francisco,  4 
Cal.  127.) 

206.  In  an  action  to  recover  judgment 
against  a  municipal  corporation  tor  work 
done  by  plaintiff  on  contracts  and  warrants 
issued  therefor,  and  also  for  other  warrants 
purchased  by  plaintiff,  issued  to  other  par- 
ties, if  the  court  finds  as  a  fact  that  the  war- 
rants issued  to  plaintiff  were  issued  after  the 
accounts  under  the  contract  were  audited, 
and  were  issued  in  consideration  thereof,  this 
amounts  to  a  finding  that  the  warrants  were 
drawn  for  the  amount  due  on  the  contracts. 
( Argenti  v.  City  of  San  Francisco,  30  Cal.  458.) 

Mob,  injury  by,  evidence  in  action  for.  See 
ante,  XIII,  3. 

Sewer,  actions  against  for  construction  of. 
See  post,  XVI. 

Sewers,  action  for  damages  from.  See 
post,  XVI. 

Usurpation  of  franchise,  action  for.  See 
ante,  Vin. 

Xyi«  Sewers,  ^tnestlons  Belatinir  to. 

207.  Where  a  contract  for  the  construction 
of  a  sewer  along  a  public  street  was  let  as 
specified  in  the  advertisement  calling  for 
bids,  but  the  distance  to  be  sewered,  as  speci- 
fied in  the  advertisement,  was  less  by  a  whole 
block  than  the  resolution  of  intention  called 
for,  the  contract  is  void,  and  the  work  done 
thereunder,  and  the  subsequent  assessment 
and  proceedings,  create  no  lien  upon  the 
property  benefited  thereby.  (McBean  v. 
Redick,  96  Cal.  191.) 

208.  The  contract  being  absolutely  void,  its 
invalidity  could  not  be  remedied  or  avoided 
by  the  trustees  of  the  city,  and  the  property 
owner  is  not  required  to  appeal  to  the  trustees 
of  the  city  for  its  correction.  (McBean  v. 
Bedick,  96  Cal.  191.) 

209.  A  complaint  in  an  action  to  enforce 
the  lien  of  an  assessment  for  work  performed 
in  the  construction  of  a  sewer  along  the  street 
of  a  city,  under  the  provision  of  the  act  of 
March  18,  1885  (Stats.  1885,  p.  147),  which 
alleges  that  a  demand  for  the  payment  of  the 
amount  of  the  assessment  was  made  by  going 
upon  the  premises  and  making  a  public  de- 
mand therefor,  but  which  fails  to  allege  that 
the  defendant  or  his  agent  could  not  be  con- 
veniently found,  is  fatally  defective.  (Mc- 
Bean v.  Martin,  96  Cal.  188.) 

210.  Where  a  contract  to  construct  a  sewer 
provides  that  the  work  shall  be  done  in  a 
ffood  and  workmanlike  manner,  setting  out 
in  detail  the  character  of  the  materials  to  be 
used,  and  further  provides  that  the  work 
shall  be  done  to  the  satisfaction  of  the  super- 
intendent of  streets  or  his  deputy,  in  an  action 


to  recover  an  assessment  for  the  work,  the 
satisfaction  of  the  superintendent  or  his  dep- 
uty— where  fraud  is  alleged — ^is  not  control- 
ling as  to  whether  the  work  was  properly 
done  and  suitable  materials  furnished  respect- 
ing the  matters  specially  required  by  the  con- 
tract.   (McVerry  v.  KidweU,  63  Cal.  246.) 

211.  An  extension  of  time,  by  the  superin- 
tendent of  streets,  for  the  construction  of  a 
sewer,  which  refers  to  the  contract  by  num- 
ber and  specifies  the  streets  and  work  to  be 
done  as  described  in  the  contract,  is  not  in- 
valid because  of  an  error  in  naming  the  con- 
tractor in  the  resolution  of  the  board  of 
supervisors  authorizing  the  extension  to  be 
granted,  where  the  resolution  also  specifies 
the  streets  and  the  nature  of  the  work  with 
sufficient  certainty  to  identify  the  contract. 
(Anderson  v.  De  Urioste,  96  Cal.  404.) 

212.  Upon  an  issne  as  to  whether  the  curb 
and  top  of  a  manhole  in  the  sewer  contracted 
for  were  on  the  official  grade  of  the  street  as 
contracted  for,  or  eleven  inches  above  the 
grade,  a  finding  that  it  was  upon  the  official 
grade  is  supported  by  proof  of  the  assessment, 
which  is  some  evidence  that  at  its  date  the 
work  had  been  performed  according  to  the 
terms  of  the  contract,  and  confiictmg  evi- 
dence of  a  certificate  of  the  city  surveyor, 
that  at  a  previous  date  the  manhole  was 
eleven  and  a  quarter  inches  above  grade,  can- 
not justify  a  disturbance  of  the  finding.  The 
contractor  may  have  caused  the  manhole  to 
conform  to  the  official  ^rade  before  the  assess- 
ment was  issued.  (Williams  v.  Savings  and* 
Loan  Society,  97  Cal.  122.) 

213.  Under  the  provision  of  the  act  of 
March  18,  1885  (Stats.  1885,  p.  147),  a  city  is 
only  liable  for  work  done  in  the  construction 
of  sewers  when  it  has  expresslv  contracted  to 
pay  for  such  work  out  of  its  funds,  or  when, 
m  order  to  raise  the  necessary  amount  to  pay 
for  such  construction,  the  assessment  upon 
any  lot  would  exceed  one-half  of  its  valuation 
in  the  last  assessment  for  municipal  taxes,  in 
which  case  the  excess  is  to  be  paid  by  the 
city.  (McBean  v.  City  of  San  Bernardino,  96 
Cal.  183.) 

214.  A  complaint  in  an  action  against  a  city 
for  a  sum  of  money  claimed  to  be  due  from  it 
on  account  of  the  construction  of  a  sewer, 
which  alleges  a  promise  of  the  city  to  pay  for 
the  same,  but  shows  that  the  contract  under 
which  the  work  was  done  did  not  bind  the 
city  to  pay  for  the  work,  and  expresely  pro- 
vided that  the  city  should  not  be  liable  for 
any  portion  of  the  expense  incurred  in  the 
performance  of  the  contract,  except  as  other- 
wise provided  in  the  act  of  March  18, 1885, 
and  does  not  allege  that  in  order  to  collect 
sufficient  money  to  pay  for  the  cost  of  the 
work  it  would  have  been  necessary  to  assess 
any  lot,  properly  chargeable  with  such  cost, 
an  amount  exceeding  one-half  of  its  last 
assessed  valuation,  does  not  state  a  cause  of 
action.  (McBean  v.  City  of  San  Bernardino, 
96  Cal.  183.) 


?hJ^the7fad;8'~alleged  io  not  disclose  a  lia- 
bility upon  the  part  of  the  city,  is  to  be  re- 
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garded  mmply  as  a  statement  of  a  conclasion 
of  law,  which  is  not  admitted  by  a  demarrer» 
(McBeieui  y.  City  of  San  Bernardino,  96  Oal. 
183.) 

216.  Where  the  alleged  promise  of  the  city 
to  pay  for  the  construction  of  the  sewer  con- 
sisted of  a  resolution  of  th^- board  of  trustees 
of  the  city,  passed  after  the  contract  was 
fully  performed,  agreeing  to  pay  the  amount 
claimed  to  be  due  from  the  city,  such  promise 
is  without  consideration,  and  does  not  inipose 
a  bindins  obligation  upon  the  city.  (McBean 
y.  City  of  San  Bernardino,  96  Cal.  183.) 
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217.  A  city  is  under  no  moral  obligation  to 
ky  for  the  construction  of  a  sewer  that  it 
ad  not  contracted  to  pay  for,  and  which  not 

only  the  law,  but  the  contract  following  the 
law,  expressly  proyided  that  it  should  not  be 
responsible  for.  (McBean  y.  City  of  San  Ber- 
nardino, 96  Cal.  183.) 

218.  In  an  action  to  foreclose  a  lien  for  a 
street  assessment  for  labor  performed  under 
a  contract  for  the  construction  of  a  sewer,  the 
fact  that  the  employees  of  the  street  con- 
tractor worked  ten  hours  for  a  day's  work, 
while  the  contract  proyided  that  eight  hours 
should  constitute  a  legal  day's  work  for  all 
persons  employed,  is  not  material,  or  of  the 
slightest  concern  to  the  owner  of  the  lot 
assessed ;  and  a  judgment  foreclosing  the  lien 
will  not  be  reyersed  upon  the  ground  that  a 
finding  that  the  contractor  performed  all  the 
conditions  of  the  contract  is  against  the  eyi- 
dence  in  that  respect.  (Williams  y.  Sayings 
and  Loan  Society,  97  Oal.  122.) 

219.  The  cit^r  and  county  of  San  Francisco 
has  such  proprietorship  of  the  city  and  county 
hospital  as  renders  it  liable  lor  damages 
caused  by  its  failure  to  abate  a  nuisance 
created  by  defectiye  and  iniproper  sewerage 
of  the  hospital.  (Bloom  y.  Vity  and  County 
of  San  Francisco,  64  Cal.  603.) 

220.  It  is  no  defense  to  an  action  for  dam- 
ages caused  by  the  oyerflow  of  water  from  a 
defectiye  sewer  that  the  defects  which  caused 
the  damage  were  part  of  a  general  plan  of 
construction  adopted  by  the  city.  (Lehn  y. 
City  and  County  of  San  Francisco,  66  Cal. 
76) 

221.  A  city  is  liable  for  damages  caused 
from  the  flooding  of  private  premises  by  rea- 
son of  a  defectiye  sewer,  or  of  the  neglect  of 
its  officers  to  keep  the  sewer  in  repair  after 
knowledge  of  its  defectiye  condition;  and  it 
is  immaterial  whether  the  water  doing  the 
damage  comes  from  a  natural  watercourse 
turned  into  the  sewer  by  the  city  authorities 
or  from  suface  water  flowing  into  the  sewer. 
It  is  the  duty  of  the  city,  when  it  does  proyide 
waterways,  to  proyide  such  as  are  sufficient 
to  carry  off  the  water  that  might  be  reason- 
ably expected  to  accumulate.  (Spangler  y. 
San  Francisco,  84  Cal.  12.) 

222.  It  does  not  relieye  the  city  from  lia- 
bility for  injury  to  priyate  prOi)erty  caused  by 
negligence  of  the  city  authorities  in  failing  to 
keep  the  sewers  in  repair,  after  ample  knowl- 
edge of  their  defectiye  condition,  because  the 
precipitation  of  water  which  caused  the  injury 
was  extraordinary  and  unusual,  if  the  sewer 
was  originally  constructed  of  sufficient  capac- 
ity to  carry  off  all  the  water  which  did  fall, 


and  it  appears  that  in  aoch  oonstnictioii 
the  city  authorities  anticipated  and  proyided 
against  onosaal  fioodings.  The  sewer  being 
sufficient  in  capacity  to  cany  all  the  water, 
the  plaintiff  had  a  riffht  to  assome  that  the 
city  authorities  would  aeep  it  in  sood  repair, 
and  was  not  bound  to  repair  it  niipself,  and 
was  guilty  of  no  neeligenoe  which  would  bar 
a  recoyery  by  builaing  his  house  on  a  lot 
below  grade  and  remaininff  therein.  (Spang- 
ler y.  San  Francisco,  84  Ctu.  12.) 

223.  If  the  injury  to  plaintiff's  property  was 
caused  by  a  dam  which  diverted  the  water  so 
as  to  flood  his  premises,  and  which  was  boilt 
by  certain  parties  who  had  been  constructing 
a  sewer,  it  is  no  excuse  to  the  city  that  ths 
dam  thus  built  caused  the  damase.  Sewtfs 
are  built  under  the  direction  of  the  city  ait- 
thorities,  and  if  the  parties  building  it  under 
contract  are  so  negligently  conducting  their 
work  as  to  cause  loss  and  injury  to  a  third 

Eerson,  and  the  superintendent  of  streets  has 
nowledge  of  the  facts  constituting  the  negli- 
gence, and  neglects  to  remoye  the  obstruction 
which  caused  the  injury,  the  city  is  halde. 
(Spangler  y.  San  Francisco,  84  Cal.  12.) 

224,  When  the  act  incorporating  a  city  r^- 
quires  sewers  to  be  constructed  under  con- 
tracts to  be  let  by  the  city,  the  contractor,  in 
performing  the  work,  is  not  the  agent  or 
seryant  of  the  city ;  and  any  negligence  in 
performing  the  work  ia  his  negligence,  and 
the  city  is  not  liable  for  injuries  sustained 
through  his  negligence.  (O'Hale  y.  Sacra- 
mento, 48  Cal.  212.) 

Cited  48  Cal.  222;  81  Cal.  267. 

Claim  for  damages  for  defectiye  sewer  need 
not  be  presented  Mfore  action.    See  ante,  192. 

San  Francisco,  sewers  in.  See  San  Frui- 
cisco,  XL 

Liable  for  negligent  construction  or  manage- 
ment of  sewer.    See  Eminent  Domain,  94. 

MUNICIPAL  COURTS. 

Judges  of.    See  Judges  VII,  4. 

Creation  and   organization.     See   Courts, 

in,6. 

MUnCIPAL  COURT  OF  APPEAI^ 

Jurisdiction  of.    See  Jurisdiction,  XI,  5. 

MUNICIPAL  CRIMINAL  COURTS. 

Jurisdiction  of.    See  Jurisdiction,  XI,  6. 

MURDER. 

See  Criminal  Law,  XXI,  31. 

Assault  to  commit.  See  Criminal  Law, 
XXI,  7. 

MUTUAL  BENEFIT  SOCIETIES. 

See  Unincorporated  Associations. 

MUTUAL  COTENANTS. 

See  Contracts,  V,  2;    Vendor  and  Vendee. 

X,6. 

MUTUALITY. 

Contract  must  be  mutuaL  See  Contracts,  I, 
1,  b. 
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Contracts,  matoality  of.  See  Specific  Per- 
f ormanoey  III,  2. 

NAMES. 

1.  Fact  that  Spanish  name  can  he  trans- 
lated so  as  to  mean  nothing  does  not  alter  or 
m£fect  its  potency  as  a  name  descriptive  of  a 
place.    (Oastro  v.  Gill,  5  Cal.  40.) 

2.  Addition  "Jr."  is  no  i>art  of  name 
proper,  and  where  it  does  not  appear  that 
there  were  two  persons  of  the  name,  or  that 
the  party  was  misled,  its  insertion  in  a  crim- 
inal complaint  is  immaterial.  (San  Fran- 
Cisco  y.  Randall,  64  Cal.  408.) 

8,  In  an  action  in  a  justice's  oomt  the  des- 
krnation  of  a  defendant  whose  true  name  is 
John  C.  McDonald  as  John  McBonell  does  not 
invalidate  a  judgment  hy  default  obtained 
against  him,  nor  subsequent  proceedings  had 
thereon.    (Allison  v.  Thomas,  72  GaU  662.) 

4.  The  insertion  of  the  name  "Thomas 
Heptum"  in  a  bond  *for  a  deed  signed  by 
Thomas  Hepburn,  held,  to  be  immaterial. 
(Hall  y.  Rice,  64  (5al.  443.) 

6.  Where  a  defendant  whose  true  name  is 
*'  Swett "  is  sued  by  the  name  of  "  Sweet," 
it  is  not  error,  after  the  entry  of  his  default, 
to  allow  the  complaint  to  be  amended  by  in- 
serting his  true  name,  and  thereupon  to  enter 
judgment  against  him.  (McDonald  v.  Swett, 
76  Cal.  257.) 

6.  A  judgment  was  obtained  against  one 
John  P.  Manrow  in  the  city  of  iNew  York, 
and  an  action  was  brought  upon  the  judg- 
ment against  one  John  P.  Manrow  in  the  city 
of  San  Francisco.  Held,  that  the  identity  of 
the  person  was  to  be  presumed.  (Thompson 
v.  Manrow,  1  Cal.  428.) 

Cited  2  Cal.  218,  221 ;  2  Mont.  653. 

7.  The  statute  of  1873-74  (p.  345)  which 
provides  that  "  any  person  in  whom  the  title 
to  real  estate  is  vested,  who  shall  afterwards, 
Irom  any  cause,  have  his  or  her  name  changed, 
shall  in  any  conveyances  of  real  estate  so 
held,  set  forth  the  name  in  which  he  or  she 
derives  title  to  said  real  estate,"  was  only  in- 
tended for  such  cases  as  that  of  a  married 
woman  conveying  land  to  which  she  acquired 
title  before  her  marriage,  or  where  a  man 
whose  name  has  been  changed  by  law  con- 
vey s  property,  the  title  to  which  was  vested 
in  him  prior  to  such  change  of  name ;  and  it 
cannot  be  construed  as  authorizing  one  who 
has  in  fact  received  a  conveyance  in  which 
his  name  has  been  erroneously  stated  to  cor- 
rect such  mistake  by  reciting  the  fact  in  a 
subsequent  deed,  (reckham  v.  Stewart,  97 
Oal.  147.) 

Change  of.    See  Corporations,  II,  4. 

Idem  sonans.    See  Idem  Sonans. 

Omission  of  middle  name.  See  Mexican 
Lands,  30. 

Omission  of  initial  is  immaterial,  when. 
See  Criminal  Law,  1625. 

Christian,  omission  of,  demurrer  for.  See 
Plcadine  and  Practice,  X,  6,  d. 

Buildings,  names  of.    See  Fixtures,  n,  2. 

Corporations,  names  of.    See  Corporations, 

n,4. 

Ck>rporate  omission  of  word  ^'company.'' 
See  Attachments,  9. 


Abbreviation  of  corporate  name.  See  Taxa- 
tion, 285. 

Description  by  name.  See  Deeds.  VI,  8; 
Vendor  and  Vendee,  1, 3. 

Indictment,  name  in.  See  Criminal  Law, 
XXI,  31,  g,  B. 

Indictment  or  information,  name  of  de- 
fendant in.    See  Criminal  Law,  XTV,  7,  e. 

Indorsing  wrone  name  on  indictment.  See 
Criminal  Law,  158. 

Misnomer.  See  Criminal  Law,  1605;  De- 
fault, VI,  4;  Injunctions,  308;  Judgments, 
68. 

Misnomer  in  deposition.    See  Depositions, 

Misnomer  in  bond.    See  Bonds,  8. 

Misnomer  in  complaint,  effect  of.  See  At- 
tachments, 9;  Contempt,  135. 

Misnomer  of  grantor  or  grantee  in  deed  as 
defect.    See  Vendor  and  Vendee,  111,  et  seq. 

Misnomer  in  order.  See  Marriage  and  Di- 
vorce, 249. 

Misnomer  in  notice  of  illegal  voters.  See 
Elections,  169. 

Misnomer  of  wife  in  judgment.  See  Hus- 
band and  Wife,  446. 

Misnomer  in  indictment,  question  of  is  for 
trial  court  to  determine.  See  Criminal  Law, 
1209. 

Misnomer  in  indictment,  when  immaterial. 
See  Criminal  Law,  1526. 

Mistake  in  name  of  owner  on  opening  street. 
See  Highways,  I,  3,  d. 

Mistake  in,  in  verdict.    See  Verdict,  17. 

Mistake  in,  in  sheriff's  return.  See  Jury 
and  Jurors,  6iB. 

Misnomer,  when  immaterial.  See  Bank- 
ruptcy and  Insolvency,  169;  Corporations,  397. 

Misnomer  of  contractor  in  extension  of 
time,  when  immaterial.  See  Municipal  Cor- 
porations, 211. 

Mistake  in  christian  name  will  not  invali- 
date notice.    See  Appeals,  516. 

Misnomer,  waiver  of  by  appearance  and 
answer.    See  Attachments,  9. 

Evidence  to  show  real  names  of  parties  to 
marriage  certificate.  See  Criminal  Law, 
1165. 

Suing  company  by  wrong  name,  correcting 
on  appeal.    See  Appeals,  3012. 

Tnmsposition  of  initials  of  grantor.  See 
Appeals,  2293. 

Variance  in  name  of  person  accused.  See 
Bail,  85. 

Signing  different  name  from  name  in  body 
of  instrument.    See  Evidence,  177. 

Complaint  on  bail  bond,  uncertainty  in 
name.    See  Bail,  86. 

Fictitious  names.    See  Sheriffs,  118. 

Fictitious  names,  judgments  where  defend- 
ant sued  by.    See  Judgments,  XII,  9. 

Trademark,  name  as.    See  Trademarks,  8. 

KAPA. 

Proof  of  publication  of  ordinance.  See 
Ordinances.  29,  et  see}. 

Grades  of  streets  in.  See  Streets,  144,  et 
seq. 

Boundaries  of.    See  Counties,  31. 

irABRATIOH. 

Pleading,    narration  in,  is   redundant.    See 

Trover,  29. 
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HATHRAL  FLOW. 

See  Watercourses,  XIV,  1,  c. 
Euement  of.    See  Easements.  HI,  1. 

KATUBALIZATI05. 

AMeiiBy  naturaliaation  of.   See  AlienBy  H. 

KATIOITAL  BAHKS. 

See  Banks  and  Bankinfi^,  XII. 
Taxation  of.    See  Taxation,  IV,  6. 

HATIOirS. 

See  International  Law. 

NATIGABLE  WATEBS. 

See  WateroooTses,  II. 

HAYieATIOir. 

Obetroctions  to.     See  Watercourses,  n,  8, 

XI,  2. 

NECESSARIES. 

Power  of  wife  to  bind  husband  for.  See 
Husband  and  Wife,  1, 1. 

Money  raised  to  pay  off  "mortgage.  See  In- 
fancy, 11. 

NECESSARY  PARTIES. 

See  Parties,  YIL 

9ECESSITT. 

See  Eminent  Domain,  V. 
Easement  by.    See  Easements,  IV,  8,  b. 

ITE  EXEAT. 

See  Ck>ntribution,  4. 

1.  The  Code  of  Civil  Procedure  prescribes 
the  writs  by  which,  and  the  proceedings  upon 
which,  a  aefendant  may  be  arrested  in  a 
civil  action,  and  the  writ  of  ne  exeat  not 
being  among  the  number,  the  district  courts 
have  no  power  to  issue  such  writ.  (Ex  parte 
Barker,  49  Oal.  465.) 

2.  Legislature  has  power  to  abolish  writ  of 
ne  exeat.    (Ex  parte  Harker,  49  Cal.  465.) 

9EGATIYE  PREC^ITAirT. 

See  Pleading  and  Practice,  IX,  9. 

KE<}LECT. 

See  Marriage  and  Divorce,  III,  1,  e. 

HEttUttEirCE. 

I.  Definition  of. 

n.  What  Constitutes  Generally. 

1.  Negligence  i$  Belaiive. 

2.  Dviy  and  Knowledge  of  Factt  Show 

ing  Dviy  is  Necessary, 
8.  Violation  of  Ordinance  or  Statute. 

4.  Act  of  Ood  Combined  with  Human 

Agency. 

5.  Pfoximale  and  Remote  Cause* 

m.  In  Particnlar  Relations.  * 

1.  Duly  in  Use  of  Property  or  Build* 
ings;  Herein  of  Dviy  Towards 
Visitors,  Licensees,  or  Trespassers. 

*  NeKligence  In  particular  relatloni.  See,  aUo, 
particular  titles. 
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2.  Dangerous  Machmery,  Duty  m  Using 

or  Protecting. 
8.  Injury  While  Ridina  m  Stage  Coaek. 

4.  Care  Required  While  Riding  or  Driv- 

ing Over  Public  StreeU. 

5.  Drivina  Cattle  Through  StreeU. 

6.  Care  Required  in  Refabring  or  Ereet-^ 

ing  Building. 

7.  Fire,  Injuries  from. 

IT.  Release  of  liabllilj. 

T.  Aetions  for. 

1.  Death,  Right  of  Action  for;   Con- 

struction of  Statute. 

2.  On  Joint  Negligence. 

8.  Pleadings. 

4.  Negligence,  Who  to  Determine  Ques- 

tion of. 

5.  Burden  of  Proof  and  Presumptions 

as  to. 

6.  Evidence  CfeneraUy, 

7.  Nonsuit  in. 

8.  Contributory  Negligence. 

a.  (jeneral  Rule  Uiat  Contributory 

Negligence  Bars  Recovery. 

b.  Proximate  Cause  of  Injury. 

c.  Intoxication  as. 

d.  Children,   Contributory    Negli- 

gence of. 

e.  Actions  in  Time  of  Danger. 

1  Effect  of.  Where  Defendant  Neg- 
ligent or  Could  Have  AvoidM 
Injury. 
:.  In  Particnlar  Situations. 
.  Burden  of  Proof  of:  Contriba- 
tory  Negligence  a  Defense, 
i.  Who  to  Determine  Qaestian  of. 

J*.  Instructions  as  to. 
mputed  Negligence;  NegUgenee  of 
Parent. 

10.  Instructions. 

11.  Verdict  and  Damages, 

Action  is  founded  on  tort,  when.  See  Mas- 
ter and  Servant,  207. 

Care  required  of  and  towards  children.  See 
Railroads,  VIII,  9,  b. 

Liability  of  state  for  injury  to  employees. 
See  Offices  and  Officers,  VlII. 

County,  liability  of  for  negligence  of  offioera. 
See  Counties,  Ylil,  1. 

Liability  of  city  for.    See  Streets,  XV,  6. 

Liability  of  municipalit^r  for  n^ligent  acts 
of  officers.  See  Municipal  Corporations, 
XIII,  2. 

San  Francisco,  liability  for  negligence  of 
members  of  fire  department.  See  San  Fran- 
cisco, VI. 

Setoff,  neglect  to  assert.    See  Setoff,  IV. 

Failure  to  control  cause  as  negligence.  See 
Watercourses,  155. 

Limitation  of  actions  for.  See  Statute  of 
Limitations,  VI,  11. 

I.  Definition  of. 

1.  Negli^nce  is  the  omission  to  do  some 
thing  which  a  reasonable  man,  guided  by 
those  circumstances  which  ordinarily  regu- 
late the  conduct  of  human  affairs,  would  do, 
or  doing  somethine  which  a  reasonable  and 
prudent  man  wouldf  not  do.  (Jamison  v.  San 
Jose  and  Santa  Clara  R.  R.  Co.,  55  Cal.  593; 
Richardpon  v.  Kier,  34  Cal.  63.) 
Cited  55  Cal.  506;  85  Cal.  70;  5  Dak.  23. 
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2.  Kefcligence  is  oppoeed  to  diligence  or 
oarefulness.    (Smith  v.  Wliittier,  95  Cal.  279.) 

!!•  I?  hat  Constitutes  <}enerallj« 

I.  Negligence  /#  Relative. 

8.  Negligence  ia  not  absolute,  but  Ib  rela- 
tiye  to  circumstances  surrounding  the  case, 
and  always  relates  to  some  circumstance  of 
time,  place,  and  person.  (Franklin  y.  South- 
ern (I)al.  Motor  Koad  Co.,  85  Cal.  63;  Jamison 
V.  San  Jose  &  Santa  Clara  R.  R.  Co.  ,55  Cal. 
593,  cited  86  CaL  70;  Richardson  v.  Kier,  34 
Cal.  63,  cited  55  Cal.  596,  85  Cal.  70,  5  Dak. 
23;  Needham  v.  San  Francisco  etc.  R,  R.  Co., 
37  Gal.  409,  cited  85  CaL  70.) 

4.  Reasonable  diligence  depends  upon  pai^ 
ticolar  facts.  (Whitney  v.  Butterheld,  13 
Cal.  325.) 

5.  Negligence  is  never  absolute  or  intrinsic, 
but  is  always  relative  to  some  circumstance  of 
time,  place,  or  person,  and  is  to  be  determined 
by  reference  to  the  situation  and  knowledge 
of  the  parties,  and  all  the  attendant  circum- 
Btancee,  and  what  would  be  extreme  care  un- 
der one  condition  of  knowledge  and  one  state 
of  circumstances  would  be  gross  negligence 
with  different  knowledge  and  in  changed  cir- 
cumstances. (Smithy.  Whittier,  95  Cal.  279.) 

2.  Duty  and  Knowledge  of  Facte  Showing  Duty 

is  Meceaaary. 

6.  In  order  to  maintain  an  action  for  an 
injury  to  person  or  property  by  reason  of  neg- 
ligence or  want  of  due  care  there  must  be 
shown  to  exist  some  obligation  or  duty  toward 
the  plaintiff  which  the  defendant  has  left  un- 
discnarged  or  unfulfilled.  (Schmidt  v.  Bauer, 
80  Cal.  565.) 

7.  Negligence  being  the  violation  or  disre- 
gard of  some  duty  or  obligation  which  one 
owes  to  another,  a  knowledge  of  the  facts  out 
of  which  the  dutjr  springs  is  an  essential  ele- 
ment in  determining  whether  there  has  been 
any  neglisence ;  and  the  amount  of  care  re- 
quisite to  be  exercised  in  the  use  of  a  mechan- 
ical or  natural  agency,  whose  superior  force 
demands  skill  in  its  management  to  prevent 
its  getting  beyond  ordinary  control,  depends 
upon  the  extent  to  which  the  knowledge  goes. 
(Smith  V.  Whittier,  95  Cal.  279.) 

3.  Violation  of  Ordinance  or  Statute* 

8.  Failure  of  any  person  to  perform  duty  im- 
posed on  him  by  statute  or  other  legal  authority 
m  itself  constitutes  negligence.  Accordingly, 
where  the  plaintiff  was  injured  by  a  runaway 
horse,  left  unfastened  in  the  street,  in  viola- 
tion of  an  ordinance,  held,  that  the  court, 
instead  of  leaving  the  question  of  negligence 
to  the  jury,  might  have  instructed  them  that 
the  proof  fully  established  it.  (Siemers  v. 
Eisen,  54  Cal.  418.) 

Cited  78  Cal.  580;  82  Cal.  83;  97  Cal.  565. 

Failure  to  obey  ordinance,  effect  of,  where 
plaintiff  negligent.    See  Railroads,  2(X). 
Violation  of  ordinance.    See  Railroads,  251. 

4.  Met  of  God  Combined  with  Human  Agency^ 

9.  No  one  is  responsible  for  tbat  which  is 
the  act  of  God,  or  inevitable  accident.  But 
when  human  i^ency  is  combined  with  it,  and 
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neglect  occurs  in  the  employment  of  such 
agency,  liability  for  damage  results.  (Chi- 
dester  v.  Consolidated  Ditch  Co.,  59  Cal.  197.) 
Cited  63  Cal.  607. 

Acts  of  God.  See  cross-references  under 
Acts  of  God. 

Inevitable  accident,  driving  of  vessel 
against  wharf  by  wind.    See  Wharves,  VI. 

5.  Proximate  and  Remote  Cause. 

10.  The  proximity  of  one  fact  to  another  in 
a  case,  and  their  relation  or  sequence  to 
each  other,  is  essentially  within  the  province 
of  the  jury  to  determine,  and  whenever  the 
injury  complained  of  is  the  result  of  a  series 
of  acts  that  are  interlinked  with  or  de- 
pendent upon  each  other,  the  certainty  that 
the  final  act  is  the  result  of  a  prior  one  dimin- 
ishes in  proportion  to  the  remoteness  of  the 
first  act  from  the  result,  and  the  jury  must 
determine  whether  the  several  acts  constitute 
such  a  successive  series,  or  are  linked  together 
so  as  to  form  one  continuous  whole,  or  whether 
they  are  so  independent  that  the  result  can- 
not be  said  to  be  the  natural  consequence  of 
the  first.  (Smith  v.  Occidental  and  Oriental 
Steamship  Co.,  99  Cal.  462.) 

11.  If  the  wrong  and  resulting  damages  are 
not  known  by  common  experience  to  be  usu- 
ally and  naturally  in  sequence,  and  the  dam- 
age does  not  according  to  the  ordinary  course 
of  events  follow  from  the  wrong,  then  the 
wron^  and  the  damage  are  not  sufficiently 
conjoined,  as  cause  and  effect,  to  support  the 
action.  (Oakland  Bank  of  Savings  v.  Murfey, 
68  Cal.  455, 462.) 

Proximate  and  remote  cause.  See  Dam- 
ages, IV ;  Explosives,  4. 

Proxiitiate  cause  is  question  for  jury.  See 
Railroads,  177,  et  seq. 

Proximate  cause  on  injury  by  fire.  See 
Railroads,  176,  et  seq. 

III.  In  Particular  Relations. 

/.  Duty  in  Use  of  Property  or  Duildinga;  Herein 
of  Duty  Towards  vieitore.  Licensees,  or  Tres- 
passers, 

12.  One  must  so  use  and  enjoy  his  property 
as  to  interfere  with  the  comfort  and  safety  of 
others  as  little  as  possible,  consistently  with 
its  proper  use ;  ana  a  failure  on  the  part  of 
the  owner  to  observe  this  rule  is,  in  respect 
to  those  who  have  a  right  to  invoke  its  prc^ 
tection,  a  breach  of  duty,  and  in  a  legal  sense 
constitutes  negligence.  (Barrett  v.  Southern 
Pacific  Co.,  91  Cal.  296.) 

Cited  92  Cal.  91,  92;  97  Cal.  120;  99  Cal.  373. 

13.  The  keeper  of  a  public  place  of  business 
is  bound  to  keep  his  premises  and  the  passage- 
ways to  and  from  it  m  safe  condition,  and  to 
use  ordinary  care  to  avoid  accidents  or  injury 
to  those  properly  entering  the  premises  on 
business ;  but  this  rule  only  applies  to  such 
parts  of  the  building  as  are  used  in  connection 
with  the  business  portion  thereof,  and  not  to 
such  parts  as  are  used  for  private  purposes  of 
the  owner,  to  which  the  party  injured  was 
not  invited  or  allured  to  enter.  ^(Schmidt  v. 
Bauer,  80  Cal.  565.) 

14.  The  throwing  of  heavy  bales  by  em- 
ployees  in  a  warehouse  into  a  passageway 
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leading  from  one  outer  door  to  another 
without  sufficient  precautions  to  guard  each 
entrance,  or  to  notify  all  persons  using  the 
passageway  of  the  danser,  is  neeli^nce,  and 
the  owners  of  the  warehouse  are  liable  to  an 
action  for  the  death  of  a  visitor  to  the  ware- 
house, caused  by  such  negligence.  (O'Callag- 
han  V.  Bode,  84  Cai.  489.) 

15.  The  guarding  of  the  mam  entrance  to 
such  warehouse,  and  the  partial  obstruction  of 
a  smaller  entrance  at  the  other  end  of  the 
building  by  bales  thrown  near  it,  which  did 
not  block  the  whole  of  the  passage,  but  left 
room  for  a  man  to  pass  by  them,  would  not  be 
a  sufficient  warning  of  danger  to  persons  in 
the  habit  of  using  the  passage  to  relieve  the 
warehouseman  from  the  charge  of  negligence 
in  throwing  heavy  bales  into  the  passageway, 
therebv  causing  the  death  of  a  visitor,  who 
entered  through  such  smaller  entrance. 
(O'Callaghan  v.  Bode,  84  Cal.  489.) 

10.  The  fact  that  such  visitor  was  in  the 
habit  of  entering  the  warehouse  upon  busi- 
ness by  use  of  the  main  entrance,  which, 
upon  the  occasion  of  his  death,  was  guarded  by 
a  suitable  lookout,  and  that  on  that  occasion 
he  approached  the  warehouse  office  through 
the  smaller  entrance,  which  was  insufficiently 
guarded,  did  not  constitute  contributory  neg- 
ligence on  his  part,  there  being  nothing  to  in- 
dicate to  him  that  the  use  of  that  entrance 
was  forbidden  or  dangerous.  (O'Oallaghan  v. 
Bode,  84  Cal.  489.) 

17.  The  failure  of  such  visitor  to  appreciate 
shouts  of  warning  just  as  the  heavy  bale  by 
which  he  was  kuled  was  toppling  over  into 
the  passageway,  and  after  it  was  Myond  con- 
trol, and  the  ineffectual  attempt  of  the  visitor 
to  run  past  before  it  fell,  did  not  constitute 
contributory  negligence.  (O'Callaghan  v. 
Bode,  84  Cal.  489.) 

18.  One  who  enters  upon  the  premises  of 
another  by  mere  license  enters  subiect  to  all 
the  risks  attending  his  going,  and  the  owner 
of  the  premises  owes  him  no  duty.  (Schmidt 
V.  Bauer,  80  Cal.  665.) 

19.  A  saloon-keeper  is  not  liable  for  an  ac- 
cident caused  by  a  mistake  of  a  visitor  of  the 
saloon  in  entering  the  private  residence  of  the 
saloon-keeper,  whereby  the  visitor  was  pre- 
cipitated into  a  cellar  and  injured,  the  floor  of 
the  residence  having  been  taken  up  for  re- 
pairs, if  the  party  injured  was  not  induced  by 
the  invitation  or  allurement  of  the  owner,  ex- 
press or  implied,  to  enter  therein.  (Schmidt 
V.  Bauer,  80  Cal.  565.) 

20.  A  person  is  bound  to  conduct  himself 
with  reasonable  care  and  prudence  towards  a 
wrongdoer,  and  if  he  can  so  conduct  himself 
and  does  not,  he  is  liable  if  injury  is  sus- 
tained by  the  latter.  (Needham  v.  San  Fran- 
cisco etc.  R.  K.  Co.,  37  Cal.  409.) 

Cited  79  Cal.  75;  97  Cal.  169. 

21.  No  more  in  law  than  in  morals  can  one 
wrong  be  justified  or  excused  by  another. 
( Needham  V.  San  Francisco  etc.  B.  R.  Ck).,  37 
Cal.  346.) 

Dutv  in  use  of  premises.    See  post,  60. 
Children    trespassing    on    turntable.    See 
post.  III,  2. 


Evidence  of  other  aoddenta.  See  post,  91, 
et  seq. 

Contributory  negligence  of  visitor.  See 
poet,  V,  8,  g. 

2,  Danff9rou9  MaehiMry;  Duly  in  Using  or  Pn- 

tacting. 

22.  Inviting  and  permitting  a  child  eight 
years  old  to  ride  alone,  in  circumstances  of 
danger,  upon  a  sweep  or  pole  drawn  by  a 
horse,  and  used  to  propel  machinery  for 
pumping  water,  in  consej^uence  of  which  the 
child  is  injured,  is  nefflieence  on  the  part  <rf 
the  person  in  chanze  of  the  sweep.  (Kosen- 
berg  V.  Durfee,  87  GaL  545.) 

23.  A  verdict  a^inst  the  owner  of  the 
8weei>  will  be  sustained  if  it  appears  that  he, 
knowing  that  his  son  was  in  chaive  of  the 
sweep  at  the  time  of  the  injury,  and  that  the 
chila  was  riding  upon  the  sweep  idone,*in 
circumstances  ofdanger,  at  the  request  of  his 
son,  permitted  her  to  remain  thus  exposed 
when  he  could  have  prevented  it,  though  he 
mi^  have  cautioned  the  child  to  be  carefol, 
ana  though  the  child  may  have  said  there  wM 
no  danger.  (Rosenberg  v.  Durfee,  87  C^  545.) 

24.  The  fact  that  the  child  was  a  faivorite 
with  the  owner  of  the  machine  and  his  son, 
and  that  their  want  of  care  was  the  result  of 
a  desire  to  be  indulgent  to  her,  does  not 
excuse  them  from  exercising  the  care  required 
by  law  to  prevent  the  child  from  placing  her- 
self in  danger.  (Rosenberg  ▼.  Durfee,  ^  OU. 
545.) 

25.  Where  a  railroad  company  maintained  a 
turntable  upon  its  premises  near  a  public 
street  of  a  town,  and  not  far  &om  where 
several  families  with  small  children  resided, 
and  it  was  neither  protected  by  any  indosnre 
nor  guarded  by  any  employee  of  the  company, 
the  company  is  liable  for  injuries  received  if 
a  child  eight  years  old,  through  playing  upon 
it  with  other  children  while  it  was  revolving. 
(Barrett  v.  Southern  Pacific  Co.,  91  Cal.  296.) 

26.  If  the  railroad  company  ought  reason- 
ably to  have  anticipated  tnat,  because  of  the 
leaving  of  its  turntable  unguarded  and  ex- 
posed, an  injury  to  a  child  of  immature  years 
was  likely  to  occur  it  will  be  held  to  have 
anticipated  it,  and  was  guilty  of  negligence  in 
maintaining  it  in  its  exposed  condition;  and 
the  fact  that  a  child  injured  thereby  was  t 
trespasser,  and  would  not  have  been  hurt  if  it 
had  not  intermeddled  with  the  machinery, 
does  not  absolve  the  owner  from  liability  there- 
for. (Barrett  v.  Southern  Pacific  Co.,  91  CaL 
296.) 

27.  The  fact  that  the  turntable  was  latched, 
in  the  way  such  tables  are  usually  fastened,  or 
according  to  the  usual  custom  of  other  rail- 
roads, although  a  matter  for  the  jury  to  con- 
sider in  passing  upon  the  Question  as  to 
whether  the  companjr  exercised  ordinary  care 
in  the  way  it  mamtained  the  table,  was  not 
of  itself  conclusive  proof  of  the  fact.  (Barrett 
V.  Southern  Pacific  Ca,  91  Cal.  296.) 

28.  A  railroad  company  is  liable  in  dama^res 
for  injuries  received  by  a  young  child,  while 
playing  on  a  turntable  belonging  to  it,  which 
was  not  guarded  at  the  time  b^  any  one,  or 
protected  Dv  any  inclosure,  and  its  liability  is 
not  affected  by  the  fact  that  the  table  was 
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latched  by  the  cnstomary  fastening  of  an  iron 
latch  dropped  in  a  slot,  or  by  the  fact  that  the 
table  was  set  in  motion  by  the  nejzligent  act 
of  other  boys.  (Callahan  v.  Eel  River  etc. 
R.  R.  Co.,  92  Cal.  89.) 

29.  The  question  as  to  whether,  in  any  given 
case,  there  nas  been  negligence  upon  the  part 
of  tlie  owner  of  property  in  the  maintenance 
tliereon  of  dangerous  machinery  is  a  question 
of  fact  for  the  jury,  to  be  decided  in  view  of 
the  situation  of  the  property  and  the  attend- 
ant circumstances.  (Barrett  v.  Southern  Pa- 
cific Co.,  91  Cal.  296.) 

Cited  99  Cal.  373. 

Lapse  of  time  without  accident.  See  post, 
89. 

3.  injury  White  Riding  in  Stage  Coach, 

30.  In  an  action  to  recover  for  an  injury 
from  the  breaking  of  a  wheel  of  a  stage  coach, 
after  the  plaintiff  had  shown  that  the  acci- 
dent was  caused  by  the  breaking  of  the  wheel, 
the  burden  of  proof  was  on  the  defendant  to 
show  that  the  wheel  was  not  defective,  or,  if 
so,  that  the  defect  did  not  cause  the  accident. 
(Lawrence  v.  Green,  70  Cal.  417.) 

Cited  80  Cal.  583;  87  Cal.  72. 

4,  Care  Required  While  Riding  or  Driving  Over 

Public  Streets. 

31.  Drivers  of  vehicles  and  i)erson8  on 
horseback  must  exercise  greatest  care  and 
circumspection  in  passing  along  crowded 
thoroughfares  in  cities,  if  they  would  avoid 
liability  for  injury  to  the  persons  of  pedes- 
trians.   (Sykes  v.  Lawlor,  49  Cal.  236.) 

32.  The  driver  of  a  team  of  horses  in  the 
public  highway  is  only  bound  to  use  ordinary 
care  in  the  management  of  the  team  to  pre- 
vent injury  to  a  person  traveling  upon  foot. 
(Towle  V.  racific  Improvement  Co.,  98  Cal. 
S42.) 

Leaving  horse  unfastened  in  street  in  vio- 
lation of  ordinance.    See  ante,  II,  3. 

Evidence  of  skill  and  habitual  carefulness 
of  driver.  '  See  post,  V,  6. 

Burden  of  proof  in  action  for  injury.  See 
post,  V,  6. 

5.  Driving  Cattle  Through  Streets. 

83.  The  law  governing  the  liability  of  per- 
sons driving  cattle  through  the  streets  of  a 
city  for  damages  caused  by  the  cattle  injuring 
a  person  lawfully  in  the  street,  without  anv 
fault  on  his  part,  is  the  same  as  that  by  which 
carriers  of  passengers  are  governed.  (Ficken 
v.  Jones,  28  Cal.  618.) 
Cited  41  Cal.  141 ;  2  Mont.  523,  526 ;  5  Mont. 

272. 

34.  In  an  action  to  recover  damages  for  in- 
juries to  the  person,  done  by  cattle  of  defend- 
ant while  being  driven  through  a  city,  when 
the  plaintiff  has  proved  that  he  sustained  the 
injury  without  fault  on  his  part,  he  has  made 
a  case  of  prima  facie  negligence,  and  the  bur- 
den is  cast  on  the  defendant  of  showing  that 
he  was  not  at  fault.  (Ficken  v.  Jones,  28 
Cal.  618.) 

Cited  44  Cal.  84 ;  98  Cal.  344. 

35.  In  such  case,  when  the  cattle  were 
driven  by  persons  employed  by  the  owner. 


the  owner  is  entitled  to  show  in  defense  that 
the  persons  employed  by  him  were  persons  of 
competent  skill  in  the  business.  (Ficken  y. 
Jones,  28  Cal.  618.) 

6,  Care  Required  in  Repairing  or  Erecting  Build' 

ing. 

36.  A  person  engaged  in  making  repairs  in 
a  lodging-house  is  guilty  of  negligence  in  leav- 
ing his  working  materials  over  night  in  a 
pathway  connected  with  the  house,  in  such 
a  manner  as  to  obstruct  its  use  by  the  occu- 
pants of  the  house ;  and  is  liable  to  a  lodger  for 
personal  injuries  occasioned  to  him  by  reason 
of  such  negligence.  (Donnelly  v.  Huf- 
schmidt,  79  Cal.  74.) 

37.  The  law  requires  more  than  ordinary 
care  from  a  person  engaged  with  tools  and 
materials  directly  over  a  thoroughfare  where 
people  are  constantly  traveling  and  have  an 
undoubted  right  to  travel.  Such  person  must 
exercise  the  greatest  care  and  caution  in  the 
performance  of  his  work,  in  order  that  trav- 
elers may  not  be  injured.  (Dixon  v.  Pluns, 
98  Cal.  384.) 

Presumption  of  negligence  on  injury  from 
dropping  of  hammer.    See  post,  V,  5. 

Contributory  negligence,  what  is  not.  See 
poet,V,8,  g. 

7.  Fire,  injuries  from. 

38.  Where  party  makes  fire  for  necessary 
purpose,  upon  or  near  the  grounds  of  an- 
other, but  negligently  leaves  it,  with  com- 
bustible material  about  it,  and  the  fire  spreads 
and  destroys  adjacent  propertv,  the  party 
building  the  fire  is  liable  for  the  damages  done 
by  the  fire.  (Cleland  v.  Thornton,  43  Cal. 
437.) 

39.  The  declarations  of  the  master  of  a 
steamboat,  whilst  running  the  river,  respect- 
ing fire  communicating  from  the  chimneva  of 
the  boat  to  the  crops  of  grain  on  the  banks  of 
the  river,  by  which  the  crop  was  consumed, 
are  admissible  to  establish  the  liability  of 
the  owners,  in  an  action  against  them  to 
recover  damages  for  the  destruction  of  the 
crops.  (Grerke  v.  California  Steam  Nav.  Co., 
9  Cal.  251.) 

Cited  14  Cal.  37 ;  16  Nev.  345. 

40.  In  an  action  to  recover  loss  sustained  by 
the  burning  of  a  building  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant,  ev- 
idence on  his  part  tending  to  show  that  other 
buildings  in  the  same  town  were  soon  after 
set  on  fire  by  incendiaries  is  irrelevant. 
(Drake  v.  Foster,  52  Cal.  225.) 

Cited  89  Cal.  4. 

41.  In  an  action  to  recover  the  value  of 
standing  timber  which  has  been  destroyed  by 
fire  evidence  as  to  the  character  of  the  timber 
is  admissible.  (Cleland  v.  Thornton,  43  Cal. 
487.) 

42.  In  an  action  to  recover  the  value  of 
buildings  destroyed  by  fire  through  the  neg- 
ligence of  another  evidence  as  to  the  cost  of 
new  buildings  to  replace  those  destroved  is 
admissible,  as  furnishing  some  data  for  an 
approximate  estimate  of  the  value  of  the  old 
buildings.  tCleland  v.  Thornton,  43  Cal.  437.) 

43.  In  an  action  brought  under  section  8344 
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of  the  Political  Code  for  treble  damages  caused 
by  fires  alleged  to  have  been  negligently  set 
by  a  mill  company  upon  its  own  land  and  for 
its  own  convenience,  and  which  it  negligently 
permitted  to  extend  to  plaintiff's  land,  the 
Durden  of  proof  is  ux>on  the  plaintiff  to  show 
the  ne^li^ence  of  the  defendant,  and  where 
the  plaintiff  failed  to  prove  that  the  fires  were 
started  by  the  defendant,  otherwise  than  that 
they  originated  on  his  land,  and  failed  to 
prove  that  tliey  were  started  negligently,  or 
for  any  unnecessary  purpose,  or  that  due  care 
was  not  exercised  by  tne  defendant  to  pre- 
vent them  from  spreading  to  other  lands,  a 
nonsuit  should  be  granted.  (Galvin  v.  Gua- 
lala  Mill  Co.,  98  Cal.  268.) 

44.  The  provision  for  treble  damages  in 
section  3344  of  the  Political  Code  is  not  de- 
signed as  a  compensation  to  the  plaintiff,  but 
as  a  punishment  to  the  defendant  for  his 
negligence,  which  is  the  essential  fact,  and 
must  be  proved  to  sustain  a  recovery.  (Gral- 
vin  V.  Gualala  Mill  Co.,  98  Cal.  268.) 

Proximate  cause  on  injury  by  fire.  See 
Tlailroads,  176. 

Treble  damages  for  spreading  of  fire.  See 
Damages,  64. 

Verdict  in  action  for  loss  from  fire,  sufiS- 
ciency  and  validity  of.    See  post,  V,  11. 

IT.  Release  of  liability. 

45.  Instruction,  that  where  one  executes  a 
release  in  such  state  of  drunkenness  as  not  to 
know  what  he  is  doing  his  contract  is  void,  is 
correct.  (Crowley  v.  City  E.  K.  Co.,  60  Cal. 
628.) 

46.  When  a  passenger  injured  by  a  collision 
brings  an  action  against  the  proprietors  of 
both  vehicles,  a  release  of  one  of  the  defend- 
ants, who  was  a  party  in  fault,  in  consider- 
ation of  a  sum  of  money  paid  to  the  plaintiff, 
operates  as  a  release  of  both  of  the  defendants. 
The  plaintiff  is  estopped  from  asserting  that 
the  party  to  whom  the  release  was  given  was 
not  in  fault,  and  not  liable  for  the  injury. 
(Tompkins  v.  Clay  Street  R.  R.  Co,  66  Cal. 
163.) 

Cited  98  Cal.  199. 

Y.  Actions  for. 

/.  Death,  Right  of  Action   for;    Construction  of 

Statute. 

47.  A  civil  action  for  damages  for  the  death 
of  a  person,  per  se,  cannot  be  maintained  by 
any  one  at  common  law.  (Kramer  v.  Market 
Street  R.  R.  O.,  25  Cal.  434.) 

Cited  86  Cal.  143;  1  Utah,  233. 

48.  The  application  of  the  act  "requiring 
compensation  for  causing  death  by  wrongful 
act,  neglect,  or  default,"  is  not  to  be  extended 
to  any  matters  not  embraced  in  the  strict  let- 
ter of  the  statute.  (Eustace  v.  Jahns,  38  Cal. 
3.) 

49.  The  action  given  by  the  statute  for  a 
death  caused  by  negligence  is  a  new  action, 
and  not  the  transfer  to  the  representative  of 
the  right  of  action  which  the  deceased  person 
would  have  had  if  he  had  survived  the  in- 
jury. (Munro  v.  Pacific  Coast  etc.  Co.,  84 
Cal.  615.) 

60.  By  section  377  of  the  Code  of  Civil  Pro- 


cedure bat  (me  action  ii  permitted,  and  that 
action  may  be  brought  either  bv  the  heirs  of 
the  deceased  or  by  his  personal  representa- 
tives ;  and  when  one  action  is  brought,  that  is 
the  only  action  which  the  statute  permits. 
(Munro  v.  Pacific  Coast  etc  Co.,  84  OaL  515.) 
Cited  86  Cal.  144. 

51.  When  one  action  for  death  has  been 
brought,  either  by  the  heirs  or  by  the  per- 
sonal representative  of  the  deceased,  in  an- 
other action  brought  by  either,  the  pendency 
of  the  prior  action  may  be  pleaded  in  abate- 
ment, or  the  judgment  rendered  therein 
may  be  pleaded  in  bar  of  the  second  action. 
(Munro  v.  Pacific  Coast  etc.  Co.,  84  Cal.  515.) 

52.  The  right  of  action  for  damages  for  an 
injury  resulting  in  death  is  purely  statutory, 
and,  under  section  377  of  the  Code  of  Civil 
Procedure,  can  be  brought  by  either  the  heirs 
or  the  personal  representative;  but  separate 
actions  cannot  be  Drought  or  maintained  by 
both,  and  a  former  recovery  h^r  an  executor 
may  be  pleaded  and  proved  in  bar  to  an 
action  subsequently  brought  by  the  heirs  of 
one  killed  through  the  negligence  of  the  de- 
fendant. (Hartigan  v.  Southern  Pacific  Ck>., 
86  Cal.  142.) 

53.  In  this  state  a  civil  action  for  damages 
for  the  death  of  a  person  can  ue  maintain^ 
only  by  the  administrator  or  executor  of  the 
deceased.  (Kramer  v.  Market  Street  B.  R. 
Co.,  25  Cal.  434.) 

54.  In  an  action  for  death  caused  by  negli- 
gence, brought  by  the  mother,  brothers,  and 
sisters  of  the  deceased,  a  demurrer,  on  the 
ground  that  plaintiffs  had  not  legal  capacitv 
to  sue,  is  too  broad,  and  should  be  overruled, 
it  appearing  that  the  mother  had  the  right  to 
sue  as  sole  heir  of  the  deceased.  (O'Callagham 
y.  Bode,  84  Cal.  489.) 

2.  On  Joint  Negiigence. 

.55.  When  collision  of  two  street-cars  is 
occasioned  by  negligence  of  the  managers  of 
both  vehicles,  a  passen^r  on  either  car  who 
is  injured  by  the  collision  may  recover  dam- 
ages against  the  proprietor  of  either  or  both. 
Where  both  proprietors  are  sued,  the  plaintiff 
may  dismiss  as  to  either,  and  if  it  turn  out  at 
the  trial  that  one  proprietor  was  not  guilty  of 
negligence,  he  may,  on  sufficient  evidence, 
take  a  verdict  against  the  other.  (Tompkins 
V.  Clay  Street  R.  R.  Co.,  66  Cal.  163.) 

Verdict  against  one  defendant.  Bee  post, 
V,  11. 

Burden  of  proof  in  action  against  two  car> 
riers.     See  post,  V,  5. 

Release  of  one  carrier  jointly  liable,  effect 
of.    See  ante,  IV. 

3.  Pleadings. 

56.  The  negligence  for  which  a  recovery  is 
sought  must  be  alleged  in  the  complaint. 
(Rose worn  v.  Washington  Gold  Min.  Co.,  84 
Cal.  219.) 

57.  A  general  allegation  of  negligence  upon 
the  part  of  the  defendant  is  sufficient  in  an 
action  to  recover  damages  resulting  from  the 
alleged  negligence  of  the  defendant.  (House 
V.  Meyer,  100  Cal.  592.) 

58.  Although  negligence  may  be  charged  in 
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seneral  terms,  yet  it  must  appear  from  the 
lacta  averred  that  the  negligence  caused  or 
contributed  to  the  injury,  and  it  is  not  suffi- 
cient merely  to  aver  that  the  injufy  was 
caused  by  reason  of  the  negligence  averred,  if 
no  fact  is  stated  which  shows  how  the  injurv 
was  caused,  or  that  it  was  not  caused  through 
a  patent  defect*  (Smith  v.  Buttner,  90  Gal. 
95.) 

59.  In  an  action  for  damages  for  injury  to 
merchandise  caused  by  the  flooding  of  a  base- 
ment wherein  the  same  was  stored,  an  alle- 
gation in  the  complaint  which  states  that 
defendants  made  an  excavation  in  the  street 
and  sidewalk  in  front  of  and  adjoining  the 
premises  of  plaintiff  in  such  manner  that 
rainwater  was  allowed  to  accumulate  and 
flow  in  and  upon  the  premises  of  plaintiff, 
and  into  and  upon  his  stock  of  goods,  wares, 
and  merchandise,  etc.,  is  suflicient  statement 
of  facts  to  show  negligence  of  the  defendants 
as  against  a  general  demurrer.  The  gist  of 
the  action  is  not  the  making  of  the  excava- 
tion, but  in  negligently  allowing  the  rain- 
water to  accumulate  and  flow  into  plaintiff's 
cellar,  which  sufficiently  appears  from  the 
allegation  to  warrant  the  overruling  of  the 
demurrer.    (Durgin  v.  Neal,  82  Gal.  595.) 

60.  A  complaint  charging  an  injury  to  the 
plaintiff,  occurring  on  the  premises  of  the 
defendant,  and  through  his  negligence,  which 
alleges  that  the  plaintiff  was  at  the  place 
where  the  injury  occurred  on  business  with 
and  at  the  invitation  of  defendant,  is  suffi- 
cient to  show  the  duty  on  the  part  of  the  de- 
fendant, as  between  the  parties,  of  keeping 
the  premises  in  safe  condition,  but  if  the  evi- 
dence of  the  plaintiff  fails  to  establish  this 
allegation,  his  case  is  not  made  out,  and  the 
def('n<lant  is  entitled  to  a  nonsuit.  (Schmidt 
y.  Bauer,  80  Gal.  565.) 

61.  In  construing  pleadings  before  judg- 
ment it  is  presumed  that  the  pleader  has 
stated  his  case  in  the  most  favorable  manner 
to  himself,  and  where,  in  an  action  of  negli- 
gence, it  is  not  alleged  that  the  injury  occurred 
through  any  latent  insecurity  of  the  structure 
which  caused  the  injuries,  it  will  be  presumed 
that  the  accident  arose  from  a  patent  defect, 
and  that  the  pleader  failed  to  make  a'  more 
specific  statement  because  such  statement 
would  have  weakened  his  case.  (Smith  v. 
Buttner,  90  Gal.  95.) 

62.  A  complaint  which  alleges  that  the  plain- 
tiff took  passage  on  defendant's  steamer  and 
delivered  his  baggage  to  defendant,  and  that 
shortly  before  the  arrival  of  the  steamer  at 
its  destination  he  went  down  to  the  main 
deck  to  look  for  his  baggage — ^no  check  there- 
for having  been  given  him — ^and  while  so  do- 
ing fell  down  the  main  hatchway,  which  had 
been  left  open  negligently  and  carelessly, 
with  no  light  placed  near  it  to  warn  passen- 
gers of  danger,  and  sustained  injuries  thereby. 
18  not  demurrable,  on  the  ground  that  it 
shows  contributory  negligence  on  the  part  of 
the  plaintiff.  (Bowman  v.  Steam  Nav.  Co., 
63  Gal.  181.) 

63.  It  is  not  incumbent  upon  the  plaintiff 
in  an  action  for  damages  for  negligence  to 
allege  a  want  of  contributory  negligence. 
(House  V.  Meyer,  100 Gal.  592.) 


64.  In  an  action  for  damages  for  a  personal 
injury  sustained  by  the  plaintiff  from  a  rail- 
road car,  it  is  not  necessary  to  aver  in  the 
complaint  that  the  plaintin  sustained  the 
injury  without  any  fault  on  his  part.  (Rob- 
inson V.  W.  P.  R.  R.  Co.,  48  Gal.  409.) 
Cited  65  Gal.  620;  78Cal.  483;  82  Gal.  597;  97 

Gal.  512;  100  Gal.  593;  1  N.  Dak.  260. 

Complaint  need  not  negative  contributory 
negligence.  See  Animals,  & ;  Master  and  Serv- 
ant, 61. 

65.  In  action  to  recover  damages  for  negli- 
gence the  absence  of  contributory  negligence 
need  not  be  averred  in  the  complaint.    (Yik 
Hon  V.  Spring  Valley  W.  W.,  65011. 619.) 
Cited  82  Cal.  697. 

66.  An  allegation  in  the  complaint  that  the 
injury  was  caused  bv  defendant's  acts,  and 
without  the  consent  of  plaintiff,  is  immaterial, 
as  the  plaintiff  is  not  required  to  allege  that 
he  was  not  guilty  of  contributory  negligence. 
(Durgin  v.  Neal,  82  Gal:  595.) 

67.  In  an  action  under  the  statute  for  caus- 
ing by  wrongful  act  the  death  of  a  person, 
funeral  expenses  are  not  recoverable,  except 
as  special  <lamage8,  if  recoverable  at  all,  and 
must  be  specially  pleaded.  (Gay  y.  Winter, 
34  Gal.  153.) 

Cited  41  Gal.  665. 

Complaint  showing  that  negligence  con- 
tributed to  injury.  See  Landlord  and  Tenant, 
175. 

Complaint  for  injuries  from  nezligent  break- 
ing of  dam,  sufficiency  of.  See  Watercourses, 
80,  et  seq. 

Injury  from  negligent  breaking  of  ditch, 
sufficiency  of  complaint.  See  Watercourses, 
151. 

4.  Negligence,  Who  to  Determine  Question  of. 

68.  Negligence  is  an  ultimate  fact  and  not  a 
conclusion  of  law.  (House  v.  Meyer,  1(X)  Gal. 
592.) 

69.  The  question  whether  the  collison  by 
which  the  injury  was  caused  could  have  been 
avoided  by  proper  care  is  a  question  of  fact 
for  the  jury.    (Seigel  v.  Eisen,  41  Qsl\,  109.) 

70.  Whether  due  diligence  and  care  or 
negligence  exists  in  a  particular  case  is  a  fact 
for  the  jury.  (Richmond  v.  Sacramento  Val- 
lev  R.  R.  Co.,  18  Cal.  351.) 

Cfted  13  Nev.  130. 

71.  Where  evidence  of  negligence  consists  of 
circumstances  from  which  inferences  may  be 
drawn  for  or  against  it,  it  is  the  province  of 
the  jury  to  determine  whether  there  is  negli- 
gence or  not.  (Benson  v.  Central  Pac.  R.  R. 
Co..  98 Cal.  45.) 

72.  When  the  evidence  is  conflicting,  or 
when  reasonable  men  might  differ  as  to  the 
inferences  which  ought  to  be  drawn  from  the 
undisputed  evidence,  the  question  of  negli- 
gence or  contributory  negligence  is  one  of  fact 
for  the  jury  to  determine,  and  this  rule  is  es- 
pecially applicable  when  the  negligence  of  the 
plaintiff  depends  upon  conflicting  evidence,  or 
the  credibility  of  witnesses,  or  a  comparison 
of  his  conduct  with  that  which  may  be  as- 
sumed to  be  the  conduct  of  an  ordinary  man, 
or  results  from  a  disregard  of  his  knowledge  of 
the   surroundings,  and   that  knowledge  de- 
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pends  npon  his  opportanity  to  aoanire  it  from 
experience.  (Smith  v.  Occidental  and  Orien- 
tal Steamship  Co.,  99  Gal.  462.) 

73.  When  the  evidence  is  conflicting,  or 
when  reasonable  men  might  differ  as  to  the 
inferences  which  ought  to  be  drawn  from  the 
undisputed  evidence,  the  question  of  negli- 
gence or  contributory  negligence  is  not  one  of 
law,  but  of  fact.  (Davies  v.  Oceanic  Steam- 
ship Co.,  89  Gal.  280.) 

Oited  99  Gal.  467. 

74.  As  negligence  in  many  cases  is  a  deduc- 
tion from  facts  where  there  is  no  conflict,  such 
deduction  must  be  made  from  the  triers  of 
the  facts,  whether  jury  or  court,  and  must  be 
based  upon  their  experience  and  observation, 
and  in  a  case  where  reasonable  men  might, 
upon  deliberation,  differ  in  their  conclusions, 
it  would  be  improper  for  this  court  to  inter- 
fere with  the  verdict.  (Ghidester  v.  Gonsoii- 
dated  Ditch  Go.,  59  Gal.  197.) 

Gited  68  Gal.  34 ;  4  Utah,  225. 

75.  In  an  action  by  the  widow  and  children 
of  M.  to  recover  damages  for  his  death,  al- 
leged to  have  been  caused  by  the  neglect  of 
the  defendant,  the  evidence  as  to  negligence 
and  contributory  negligence  consisted  of  a 
series  of  circumstances  about  which  there 
was  no  substantial  conflict.  Held,  the  evi- 
dence was  not  of  that  character  which  pre- 
sented a  mere  Question  of  law,  and  it  was  for 
the  jury  to  find  not  only  the  facts  but  the  in- 
ferences from  them.  (McKeever  v.  Market 
Street  R.  R.  Go.,  59  Gal.  294.) 

Gited  4  Utah,  225. 

Who  to  determine  question  of.  See  post, V,  9. 

Maintenance  of  dangerous  machinery, 
whether  negligent,  is  question  for  jury.  See 
ante,  29. 

Gause,  whether  proximate,  is  question  for 
jury.    See  ante,  U,  5. 

76.  Where  the  facts  are  undisputed  the 
question  of  negligence  is  one  of  law,  to  be 
passed  on  by  the  court.  (Fagundes  v.  Gentral 
Fac.  R.  R.  Co.,  79  Gal.  97 ;  Overacre  v.  Blake, 
82  Gal.  77.) 

77.  In  an  action  to  recover  damages  alleged 
to  have  been  caused  bv  the  negligence  of  the 
defendant,  when  the  facts  are  established  by 
uncontradicted  evidence,  the  question  of  neg- 
ligence is  a  matter  of  law  to  be  passed  on  by 
the  court.  (Flemming  v.  Western  Pac  R.  R. 
Go.,  49  Gal.  253.) 

Gited  52  Gal.  50 ;  73  Gal.  141;  82  Gal.  83;  3 
Wash.  Ter.  210. 

78.  If  it  clearly  appears  from  the  undis- 
puted facts,  judged  of  in  the  light  of  that 
common  knowledge  and  experience  of  which 
courts  are  bound  to  take  notice,  that  a  party 
has  not  exercised  such  care  as  men  of  common 
prudence  usually  exercise  in  positions  of  like 
exposure  and  danger,  the  question  of  negli- 
gence is  one  of  law,  to  be  decided  by  the 
court.  In  all  other  cases  the  question  must 
be  submitted  to  the  jury  under  proper  in- 
structions. (Nehrbas  v.  Gentral  Pac.  R.  R. 
Co.,  62  Gal.  320.) 

Gited  63  Gal.  434 ;  82  Cal.  83 ;  4  Utah,  224. 

79.  What  facts  and  circumstances  constitute 
evidence  of  carelessness  is  a  question  of  law 
for  the  court  to  determine.   But  what  particu- 


lar welieht  the  jury  should  give  to  these  facts 
and  circumstances  is  a  matter  for  the  jury. 
(Gerke  v.  California  Steam  Nav.  Co.,  9  Gal. 
251.) 

Ordinary  care,  use  of  is  question  for  jory. 
See  Railroads,  256. 

5.  Burden  of  Proof  and  FroBumptioat  a»  to, 

80.  In  action  by  passenger  against  two  car> 
riers  of  passengers,  for  damages  caused  by  a 
collision,  no  presumption  of  n^ligenoe  arises 
from  the  mere  fact  of  the  injury,  as  against 
the  proprietor  of  the  vehicle  not  occupied 
by  tne  plaintiff.  (Tompkins  ▼•  Clav  Street 
R.  R.  Co.,  66  Gal.  163.) 

81.  Dropping  of  chisel  upon  person  walking 
on  sidewalk  below  raises  presumption  of  neg- 
licence  upon  the  part  of  the  person  from 
whom  it  fell,  and  proof  of  it  makes  a  prioia 
facie  case  of  negligence  sufficient  to  prevent  a 
nonsuit.    (Dixon  v.  Pluns,  98  Gal.  384.) 

82.  Where  a  person  is  injured,  while  walk- 
ing upon  a  public  thoroughfare,  by  any  thing 
falling  upon  him  which  is  shown  to  be  under 
the  mana&iement  of  the  defendant  or  his  serv- 
ants, and  the  accident  is  such  as  in  the 
ordinary  course  of  things  does  not  happen  if 
those  who  have  the  management  use  proper 
care,  it  affords  reasonable  evidence,  m  the 
absence  of  explanation  by  the  defendant,  that 
the  accident  arose  from  want  of  care.  (Dixon 
V.  Pluns,  98  Gal.  384.) 

83.  The  burden  is  on  the  plaintiff  to  prove 
that  at  the  time  of  the  accident  the  driver  of 
the  team  was  not  exercising  ordinary  care, 
but  was  negligent  in  the  management  of  the 
team,  and  that  the  injuries  to  the  deceased 
were  the  direct  result  of  that  negligence ;  and 
this  proof  can  only  be  overcome  by  counter- 
proof  showing  that  the  driver  was  exercising 
ordinary  care  in  the  management  of  the  team 
at  that  time.  (Towle  v.  Pacific  Improvement 
Co.,  98  Cal.  342.) 

Fire,  burden  of  proof  in  action  for  injury 
from.    See  ante,  43. 

Injury  from  driving  cattle  through  street. 
See  ante.  III,  5. 

Burden  of  proof  where  wheel  of  stage  coach 
breaks.    See  ante,  III,  3. 

Presumptions  and  burden  of  proof.  See 
Common  Carriers,  lY,  5,  a;  Elevators;  Tele- 
graph Companies,  8. 

Burden  of  proof  in  action  against  ferryman. 
See  Ferries,  6. 

Presumptions  and  burden  of  proof  in  actions 
for  injuries  to  servant.  See  Master  and  Serv- 
ant, II,  2,  f ,  C, 

Burden  of  proof  of,  inaction  for  loss  from 
fire.    See  Warehousemen,  2. 

6.  Evidence  Generally, 

84.  Negligence  may  be  shown,  not  only  by 
direct  and  positive  evidence,  but  by  any  cir- 
cumstances which  tend  to  prove  it,  or  from 
which  it  may  be  reasonably  inferred.  (Wil- 
son V.  Southern  Pac.  R.  R.  Co.,  62  Gal.  164.) 

85.  When  the  facts  from  which  n^ligenoe 
is  sought  to  be  inferred  are  within  the  expe- 
rience of  all  men  of  common  education  the 
jury  must  determine  the  question  of  negli- 

fence  without  the  aid  of  experts.    (Shafterv. 
:vans,  53  Cal.  32.> 
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Cited  59 Ckl.  202,  300;  67  Cal.  47 ;  68  CaL  84; 
91  Gal.  60. 

86.  When  the  question  to  be  determined  is 
the  result  of  common  experience,  or  ia  to  be 
inferred  from  particular  mcts,  the  inference  is 
to  be  drawn  by  the  jury,  and  not  by  the  wit- 
ness. If  the  circumstances  out  of  which  neg- 
ligence is  said  to  arise  have  been  or  can  be 
established  by  ^roof,  the  ultimate  fact  of  neg- 
ligence is  to  be  mferred  by  the  jury,  and  can- 
not be  established  by  the  opinions  of  wit- 
nessses  (Sappenfield  v.  Main  Street,  etc.  R. 
R.  Co.,  91  Cal.  48.) 

ated  94  Gal.  282 ;  98  Gal.  311. 

87.  In  an  action  to  recover  damages  for  the 
death  of  a  person,  alleged  to  have  t^n  caused 
by  theneghgent  driving  of  a  team  of  horses 
by  the  defendant's  servant,  which  ran  over 
and  killed  the  deceased,  evidence  that  the 
driver  was  a  good,  first-class  driver,  careful 
in  handling  horses,  and  that,  during  the  four 
years  he  had  been  in  the  defendant's  employ, 
he  had  never  been  guilty  of  anv  mismanage- 
ment or  carelessness  in  the  conauct  or  care  of 
the  team  is  inadmissible.  (Towle  v.  Pacific 
Improvement  Co.,  98  Gal.  342  ) 

88.  The  rule  allowing  evidence  of  careful 
habits  and  competent  skill  of  a  driver  is  lim- 
ited to  cases  where  the  utmost  care  and  dili- 
gence are  required,  and  does  not  apply  to 
cases  where  the  defendant  can  be  held  liable 
only  for  want  of  ordinary  care.  (Towle  v.  Pa- 
cific Improvement  Co.,  98  Cal.  342.) 

89.  When  the  evidence  in  an  action  for  in- 
juries caused  by  the  careless  maintenance  of 
defect! vel]^  attached  machinery  proves  that 
the  machinery  was  unsafe  by  reason  of  de- 
fective attachment,  the  lapse  of  years  without 
accident  is  only  a  matter  of  wonderment,  and 
cannot  justify  this  court  in  setting  aside  a 
verdict  for  the  plaintiff.  (Monaghan  v.  Pacific 
Rolling  Mill  Co.,  81  Gal.  190.) 

90.  In  an  action  brought  to  recover  damages 
caused  bv  the  falling  of  lumber,  which  is  al- 
leged to  have  been  carelessly  piled  by  the  de- 
fendant, if  the  lumber  was  thus  carelessly 
piled  up,  the  facts  that  it  remained  in  that 
condition  a  long  time  before  the  injury,  and 
that  the  lumber  was  caused  to  £Bkll  by  the 
negligence  of  a  stranger,  are  no  defense,  for 
the  negligence  of  the  defendant,  concurring 
with  the  negligence  of  the  stranger,  is  the 
direct  and  proximate  cause  of  the  injury. 
(Pastene  v.  Adams,  49  Gal.  87.) 

Cited  91  Cal.  303. 

91.  The  plaintiff  sued  for  damages  for  per- 
sonal injuries  received  from  falling  in  a 
passageway  in  a  boarding  and  lodging  house, 
charged  to  have  resulted  from  the  negligent 
failure  of  the  defendant  to  have  the  same 
properlv  lighted,  whereby  the  same  was  ren- 
dered aangerous,  on  which  latter  point  issue 
was  joined.  Held,  that  it  was  error  to  permit 
the  plaintiff  to  prove,  in  chief,  that  another 
person  had  fallen  and  sustained  injuries  in 
the  same  passageway  when  in  the  like  dark- 
ened condition.  (Martinez  y.  Planel,  36  Gal. 
578.) 

Evidence  of  similar  previous  negligence  of 
plaintiff.    See  Common  Carriers,  131. 

Evidence  ol  previous  accidents  to  machinery 


to  show  knowledge  of  defects.    See  Master 
and  Servant,  56. 

92.  In  an  action  to  recover  damages  caused 
by  defendants'  drav  running  against  a  street- 
car, the  fact  that  tne  collision  would  not  have 
occurred  except  for  the  slipping  of  the  wheels 
of  the  dray  on  the  iron  track  does  not  con- 
clusively repel  the  imputation  of  negligence. 
(Seigel  v.  Eisen,  41  Gat.  109.) 

93.  The  plaintiff  was  injured  while  a  pas- 
senger on  a  steamboat,  and  at  the  trial  of  an 
action  for  damages  resulting  therefrom,  evi- 
dence was  introduced  by  the  defense  that 
plaintiff  said  at  the  time  of  the  injury  that  he 
blamed  no  one  but  himself,  which  evidence 
the  court  excluded.  Held,  error ;  the  defend- 
ants were  entitled  to  the  benefit  of  such  ad- 
missions. (Gulzoni  y.  Tyler,  64  C^l.  334.) 
Cited  95  Gal.  298. 

94.  The  statement  by  the  plaintiff  that  the 
accident  was  unavoidable,  and  that  she  did 
not  blame  the  defendant  or  his  driver,  is  not 
conclusive  upon  her  right  of  action.  It  is,  at 
most,  only  an  admission  upon  her  part  which 
she  is  at  liberty  to  explain,  and  the  jury  are 
to  determine  the  weight  to  be  ^iven  to  the 
admission,  as  well  as  the  sufficiency  of  the 
explanation.    (Bush  v.  Bamett,  96  Cal.  202.) 

Instruction  as  to  written  admissions.  See 
post,  V,  10. 

95.  Whenever  knowledge  of  defendant 
chai]ged  with  negligence  is  factor  in  deter- 
mining the  question  of  negligence  it  may  be 
shown  by  his  own  testimony  that  he  received 
notice  of  facts  which  would  constitute  negli- 
gence, and  it  is  no  objection  that  the  notice 
was  not  given  under  the  sanction  of  an  oath, 
or  that  the  oppoeite  part^  had  no  opportunity 
of  cross-examining  the  informant,  and  proof 
of  such  notice  is  not  within  the  rule  exclud- 
ing hearsay.  (Smith  y.  Whittier,  95  Cal. 
279.) 

96.  In  an  action  for  damages  resulting  from 
the  death  of  a  parent  and  husband,  caused 
by  the  wrongful  act  or  negligence  of  the  de- 
fendant, evidence  as  to  tne  business,  edu- 
cation, and  habits  of  sobriety  and  economy  of 
the  deceased  is  admissible.  (Taylor  y.  West- 
em  Pac.  R.  R.  Co.,  45  Cal.  324.) 

97.  (1)  The  plaintiff  was  allowed  to  testii^ 
that  it  was  the  usual  custom  of  deceased, 
during  his  married  life,  to  be  at  home  after 
business  hours,  and  that  they  had  lived  a 
happy  married  life :  that  for  eight  years  prior 
to  his  death  she  nad  been  an  invalid  and 
unable  to  leave  the  house,  and  that  during 
that  time  he  had  been  very  kind  and  atten- 
tive, and  that  she  was  dependent  upon  him. 
(2)  The  daughter  of  deceased  was  allowed  to 
testify  that  he  was  kind  as  a  father;  that  the 
social  and  domestic  relations  as  to  the  family 
on  his  part  were  happy,  and  that  he  was  kind 
and  loving  to  plaintiff.    (3)  The  plaintiff  was 

Eermitted  to  testify  that  after  Mr.  Cook  had 
een  taken  to  his  home  she  discovered  pieces 
of  flesh.  Held,  the  first  and  second  points 
above  stated  are  fully  covered  bv  section  377 
of  the  Code  of  Civil  Procedure — ^*  Such  dam- 
ages may  be  given  as  under  all  the  circum- 
stances of  the  case  may  be  just " — and  bv  the 
decision  of  this  court  in  Beeson  y.  (ireen 
Mountain  G.  <&  S.  Ck).,  57  Gal.  20.    As  to  the 
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third  point  there  is  nothing  In  the  case  to 
show  that  any  damages  were  asked  or  given 
for  suffering  liorne  by  the  deceased ;  the  action 
was  for  negligently  causing  his  death,  and  the 
evidence  given  was  of  circumstances  attendant 
upon  the  injury.  (Cook  v«  Clay  Street  Hill 
B.  B.  Co.,  60  Cal.  604.) 

98.  Where  a  pliysician,  as  an  expert,  has 
testified  in  chief  that  he  visited  the  plaintiff 
about  two  weeks  after  the  injury,  and  held  a 
consultation  with  the  attending  physician,  and 
that  he  examined  the  patient  as  to  her 
condition  and  the  probable  causes  of  her  ail- 
ments, it  is  proper  cross-examination  to  ask 
what  they  determined  was  the  serious  thing 
to  attend  to,  and  what  was  the  treatment 
advised.  (McFadden  v.  Santa  Ana  etc.  By. 
Co.,  87  Cal.  464.) 

99.  It  is  proper  for  a  physician  to  testify,  in 
an  action  for  damages  for  personal  injuries,  as 
to  information  acquired  by  him  of  the  physi- 
cal condition  of  the  party  injured,  if  he  has 
visited  such  injured  party  upon  the  sugges- 
tion of  the  defendant,  and  stated  to  ner 
that  he  came  there  solely  and  entirely  at 
the  request  of  the  defendant  to  ascertain  the 
nature  and  character  of  her  injuries  for  the 
purpose  of  reporting  them  to  the  defendant, 
and  confines  his  conduct  to  such  examination 
and  report;  yet  where  it  appears  that  he 
continued  to  visit  and  prescribe  for  her,  and 
that  the  information  acquired  by  him  was 
obtained  while  visiting  her  at  her  request  and 
prescribing  for  her,  such  evidence,  if  objected 
to  by  her,  is  properly  excluded.  (Freel  v. 
Market  Street  Cable  By.  Co.,  97  Cal.  40.) 

100.  Evidence  of  professional  reputation  of 

Shysician  who  was  employed  by  plaintiff  to 
ress  his  wounds  and  effect  a  cure  is  inad- 
missible, but  it  would  be  competent  to  prove 
that  plaintiff's  injuries  were  wholly  or  partially 
the  result  of  improper  treatment  on  the  part 
of  the  physician.  (Thome  v.  California  Stage 
Co.,  6  Cal.  232.) 

Physical  injuries,  opinion  evidence  as  to. 
See  Evidence,  V,  5,  d. 

101.  In  an  action  to  recover  damages  for 
personal  injuries,  a  medical  book,  although 
proved  to  be  of  standard  authority,  is  not 
admissible  in  evidence  to  prove  the  nature 
and  probable  effect  of  the  injuries.  (Galla^ 
gher  V.  Market  Street  By.  Co.  of  San  Fran- 
cisco, 67  Cal.  13.) 

Cited  76  Cal.  348 ;  91  Cal.  656. 

102.  The  books  to  which  a  medical  expert 
refers  cannot  be  resorted  to  in  order  to  sup- 
port his  testimony,  but  they  may  be  used  to 
contradict  or  discredit  him.  (Gallagher  v. 
Market  Street  By.  Co.  of  San  Francisco,  67 
Cal.  13.) 

103.  Objection  to  evidence  of  condition  of 
remains  of  the  deceased  cannot  be  sustained 
in  an  action  by  a  widow  and  infant  child  of  a 
person  killed  through  def^idant's  negligence. 
(Leahy  v.  Southern  Pac.  Co.,  65  Cal.  150, 151.) 

104.  Where  the  plaintiff  has  testified  upon 
direct  examination  as  to  the  injury  suffered 
by  her  and  the  pain  immediately  resulting 
therefrom,  she  may  be  asked  on  cross-exami- 
nation as  to  whether  she  called  a  doctor  that 
night.  (McFadden  v.  Santa  Ana  etc.  By.  Co., 
87  Cal.  464.) 


Fire,  injuries  from,  evidence  in  actions  for. 
See  ante,  III,  7. 

Evidence  of  other  fires  in  actions  for  inju- 
ries from  fire.    See  Bailroads,  183,  et  seq. 

Sufficiency  of  evidence  to  sustain  verdict. 
See  post,  V,  11. 

Evidence  of  employment  of  skillful  per- 
sons in  action  for  injury  from  driving  cattle 
through  streets.    See  ante,  III,  5. 

Usage,  effect  of.    See  ante,  27. 

Want  of  care,  custom  will  not  excuse.  See 
Shipping,  31. 

Ffvidence  as  to  custom  of  handling  trains. 
See  Common  Carriers,  133.         „„^„ 

Evidence  of.    See  Bailroads,  Vlll,  9,  a. 

Substitution  of  safer  machinery.  See  Mas- 
ter and  Servant,  II,  2,  d. 

Subsequent  employment  of  automatic  bell. 
See  Bailroads,  194. 

Evidence  of  subsequent  repairs.  See  Bail- 
roads. 187. 

Evidence  of  negliTOnce  other  than  that 
alleged.    See  Bailroads,  165. 

Variance  in  action  for.  See  Variance,  21, 
et  seq. 

Variance,  when  immaterial.  See  Appeals, 
2055. 

Variance,  how  to  be  taken  advantage  of. 
See  Variance,  29, 

Declaration  of  engineer  five  minutes  after 
accident.    See  Bailroads,  193. 

7.  Nonsuit  in. 

105.  On  a  trial  before  a  jury  in  an  action 
for  negligence  a  nonsuit  should  not  be  ordered 
by  the  court  unless  there  is  no  evidence  at  all, 
or  a  mere  scintilla  of  evidence  wholly  insuffi- 
cient for  the  consideration  of  the  jury,  or  un- 
less the  facts  are  agreed  upon  or  admitted, 
and  in  the  judgment  of  the  court  are  insufficient 
to  constitute  a  cause  of  action.  (Wilson  v. 
Southern  Pac.  B.  B.  Co.,  62  Cal.  164.) 
Cited  92  Cal.  291 ;  98  Cal.  48. 

106.  Motion  for  a  nonsuit  in  an  action  for 
negligence  is  properly  overruled  when  there 
is  sufficient  evidence  introduced  bjr  the  plain- 
tiff to  justify  the  court  in  submitting  it  to 
the  jury.  (Leahy  v.  Southern  Pac  B.  B.  Co., 
65Cfal.  150,  151.) 

Cited  85  Cal.  69. 

107.  In  this  case  the  evidence  discussedi 
and  held,  that  the  motion  for  a  nonsuit  was 
properly  denied  by  the  court  below.  (Wilson 
V.  Southern  Pac.  K.  B.  Co.,  62  Cal.  164.) 

108.  Nonsuit  on  the  ground  of  contributory 
negligence  should  only  be  granted  when,  giv- 
ing the  plaintiff  the  benefit  of  all  controverted 
questions,  it  is  apparent  to  the  court  that  a 
verdict  in  his  favor  must  be  set  aside.  (Frank- 
lin V.  Southern  California  Motor  Boad  Co.,  85 
Cal.  63.) 

Cited  12  Mont.  50. 

109.  When  the  case  made  by  the  plaintiff 
himself  establishes  such  negligence  on  his 
part  as  will  defeat  his  ripht  to  recover,  the 
court  may  grant  a  nonsmt;  but  where  con- 
tributory negligence  is  not  so  established,  and 
is  an  affirmative  defense  to  be  shown  by  the 
defendant,  it  can  rarelv  happen  that  the  court 
will  be  justified  in  withdrawing  the  case  from 
the  jury,  or  in  determining  as  matter  of  law 
that  the  plaintiff's  negligence  was  the  proxi- 
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mate  cause  of  the  injury,  and  where  the  facta  * 
constituting  the  negligence  of  plaintiff  and 
defendant  are  disconnected  so  that  it  cannot 
be  determined  as  matter  of  law  that  one  was 
the  cause  or  sequence  of  the  other,  their  rela- 
tion or  dependence  must  be  submitted  to  the 
jury  (Smith  v.  Occidental  and  Oriental 
Steamship  Co.,  99  Cal.  462.) 

110.  A  nonsuit  is  proper  when  the  evidence 
of  the  plaintiff  so  conclusively  establishes  his 
contributory  negligence  that  the  court  would 
grant  a  new  trial  in  case  of  a  verdict  in  his 
favor  upon  the  same  evidence,  and  the  fact 
that  the  burden  of  proof  may  be  upon  the 
defendant  to  establish  the  contributory  negli- 
gence of  the  plaintiff  will  not  preclude  such 
nonsuit.  (Nagle  y.  California  Southern  B.  B. 
Co.,  88  Cal.  86.) 

111.  Negligence  is  generally  an  inference 
from  facts  and  circumstances  which  it  is  the 
province  of  the  jury  to  find,  and,  in  an  action 
for  damages  for  injury  caused  by  negligence, 
A  nonsuit  upon  the  ground  of  contributory 
n^ligence  should  only  be  granted  when,  giv- 
ing the  plaintiff  the  benefit  of  all  contro- 
verted questions,  it  is  apparent  to  the  court 
that  a  verdict  in  his  favor  must  necessarily  be 
set  aside.  (Scbierhold  v.  North  Beach  &  M. 
B.  R.  Co.,  40Cal.  447.) 

Cited  55  Cal.  596;  85  Cal.  70;  12  Mont.  49;  18 
Nev.  190, 148;  4  Utah,  225. 

112.  In  an  action  for  damages  for  a  death 
caused  by  negligence  of  the  defendant,  where 
thejevidence  introduced  by  the  plaintiff  proves, 
or  tends  to  prove,  facts  from  which  the  infer- 
ence of  fact  might  be  drawn  for  or  against  the 
negligence  of  the  defendant,  and  for  or  against 
the  contributorv  negligence  of  the  deceased, 
and  neither  inference  can  be  held  as  a  legal 
conclusion  from  the  facts  proved,  it  is  for  the 
jury  to  determine  from  the  evidence  whether, 
as  matter  of  fact,  there  was  negligence  on  the 
part  of  the  defendant,  or  contributory  negli- 
gence on  the  part  of  the  deceased,  and  it  is 
error  for  the  court  to  grant  a  nonsuit.  (Noyes 
V.  Southern  Pac.  R.  B.  Co.,  92  Cal.  285.) 

Nonsuit,  when  proper.  See  ante,  60;  post, 
153. 

Directing  verdict  or  taking  case  from  jury. 
See  post,  V,  10. 

Fire,  nonsuit,  when  proper  in  action  for 
injury  from.    See  ante,  43. 

Nonsuit  for  contributory  negligence.  See 
poet,  Y,  8,  i. 

8.  Contributor/  Meghgonce, 

a.  General   Bule   that    Contributory   Negli- 
gence Bars  Becovery. 

113.  To  authorize  a  recovery  for  an  injury 
occasioned  by  the  negligence  of  another,  the 
party  injured  must  have  exercised  such 
reasonable  care  to  avoid  the  injury  as  a  pru- 
dent person  would  have  exercised  under  like 
circumstances.  (Dufour  y.  Central  Pacific 
B.  B.  Co.,  67  Cal.  319.) 

114.  Where  it  appears  that  the  accident  re- 
sulted from  the  plaintiff^s  own  carelessness, 
he  cannot  recover  for  the  injury.  (Long  v. 
Ooronado  B.  B.  Co.,  96  Cal.  269.) 

116.  When  the  negligence  of  the  injured 
party  contributes  directly  to  the  injury  com- 


plained of,  the  law  will  afford  no  redress. 
(Jamison  ▼.  San  Jose  etc.  B.  B.  Co.,  55  Cal. 
593.) 

116.  In  action  for  damages  for  injuries  aris- 
ing out  of  contract  or  tort,  a  party  cannot  re- 
cover if  the  injuries  were  consequent  upon  his 
own  contributory  negligence.  Every  party  to 
a  contract  must  do  all  in  his  power  to  prevent 
loss  from  a  breach  of  contract  by  the  other 
party,  and,  if  unable  to  prevent  the  loss  al- 
together, must  use  reasonable  exertions  to 
make  it  as  light  as  possible.  If  he  permits 
the  damages  to  be  enhanced  by  his  own  will- 
fulness or  negligence  the  increased  loss  will 
fall  upon  him.  (Winans  v.  Sierra  Lumber 
Co.,  66  Cal.  61.) 

117.  Where  the  negligence  of  the  plaintiff 
has  contributed  proximately  to  the  iniury 
complained  of  the  defendant  cannot  be  held 
liable,  unless  the  injury  is  the  result  of  a  wan- 
ton or  willful  act  on  his  part.  (Maumua  v. 
Champion,  40  Cal.  121.) 

Cited  59  Cal.  271. 
See  post,  lo3. 

118.  The  rule,  held  in  some  authorities, 
that  where  the  act  of  injury  has  been  caused 
by  the  negligence  of  the  party  injured  he  has 
no  redress,  commented  on  and  qualified. 
(Bichmond  v.  Sacramento  Valley  B.  B.  Co., 
18  Cal.  351.) 

119.  The  reason  why  the  law  does  not  hold 
the  defendant  responsible  for  damages  where 
the  plaintiff  has  by  his  negligence  or  wrong- 
ful act  contributed  to  the  result  complained 
of  is,  not  that  the  wrong  of  the  plaintiff 
justifies  or  excuses  the  defendant,  but  Decause 
it  is  impossible  to  apportion  damages  between 
the  parties,  and  wherever  this  impossibility 
does  not  exist  the  defendant's  exemption 
from  liability  does  not  exist.  (Needham  v. 
San  Francisco  etc.  B.  B.  Co.,  87  Cal.  409.) 
Cited  48  Cal.  421.  424 ;  56  Cal.  519, 521 ;  97  Cal. 

169;  20  Nev.  310;  2  N.  Dak.  452;  distin- 
guished, 50  Cal.  484.) 

Contributory  negligence.  See  Bailroads, 
VIII,  9,  b. 

Contributory  negligence  of  servant.  See 
Master  and  Servant,  fl,  2,  f ,  B. 

Contributory  negligence  of  passengers.  See 
Common  Carriers,  IV,  5,  b. 

Contributory  negligence  is  not  a  defense  in 
action  for  injuries  from  breaking  oi  dam.  See 
Watercourses,  XI,  5. 

Standing  in  dangerous  position.  See  Rail- 
roads, VIII,  9,  b. 

b.  Proximate  Cause  of  Injury. 

120.  Plaintiff  cannot  recover  if  his  negli- 

fence  contributes  proximately  to  the  iniury. 
t  need  not  have  been  the  sole  cause  of  the 
injury.     (Davis  v.  Button,  78  Cal.  247.) 

121.  If  plaintiff  was  guilty  of  such  negli- 
gence as  materially  and  proximately  contrib- 
uted to  his  injury  the  defendant  is  not  re- 
sponsible in  an  action  for  such  injury,  even 
though  the  defendant  failed  to  ring  its  bell. 
(Meeks  v.  Southern  Pac.  B.  B.  Co.,  52  Cal. 
602.) 

Cited  97  Cal.  169;  98  Cal.  311. 

122.  The  act  or  omission  on  the  part  of  a 
plaintiff  claimed  to  have  contributed  to  the 
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injarjr  must  have  direct  relation  to  the  act  or 
omission  charged  to  be  negligence  on  the  part 
of  a  defendant.  (McQuilken  v.  Central  t^ac. 
B.  B.  Co.,  64  Cal.  463,  464. ) 

123.  The  role  releasing  a  defendant  from 
responsibility  for  damages  because  of  th« 
negligence  of  the  plaintifi  is  limited  to  cases 
where  the  act  or  omission  of  the  plaintiff  is 
the  proximate  cause  of  the  injury.  (Flynn 
▼.  San  Francisco  etc.  B.  B.  Co.,  40  Cal.  14, 
cited  9  Nev.  298;  Richmond  ▼.  Sacramento 
Valley  B.  B,  Co.,  18  Cal.  361 ;  Kline  v.  Cen- 
tral Pac.  B.  B.  Co.;  37  Cal.  400,  cited  40  Cal. 
19,  56  Cal.  519,  88  Cal.  406,  9  NeY.  294 ;  Need- 
ham  V.  San  Francisco  etc.  B.  B.  Co.,  37  Cal. 
409,  cited  37  Cal.  406,  40  Cal.  19,  453,  86  Cal. 
883,  88  Cal.  406,  97  Cal.  169, 13  Nev.  148,  2  N. 
Dak.  452,  distinguished  52  Cal.  53 ;  Femandes 
V.  Sacramento  City  By.  Co.,  52  Cal.  45,  cited 
88  Cal.  406,  7  Utah,  130;  Meeks  v.  Southern 
Pac.  B.  B.  Co.,  56  Cal.  513;  Strong  v.  Sacra- 
mento and  Placerville  B.  B.  Co.,  61  Cal.  326, 
cited  4  Utah,  223.) 

124.  Proximate  cause  means  negligence  at 
the  time  the  injury  happened.  (Needham 
Y.  San  Francisco  etc.  K.  B.  Co.,  37  Cal. 
409.) 

c  Intoxication  as. 

125.  Intoxication  of  plaintiff  is  no  defense 
to  an  action  for  damages  for  injuries  caused 
by  falling  through  an  uncovered  hole  in  the 
sidewalk  of  a  public  street.  (Bobinson  y. 
Pioche,  5  Cal.  460.) 

d.  Children,  Contributory  Negligence  of. 

126.  An  instruction  to  the  jury  "that  a 
child  of  such  tender  years  and  immature  judg- 
ment as  to  be  incapable  of  knowing,  compre- 
hending, and  measuring  the  daneer  to  which 
it  is  exposed,  and  of  exercising  the  necessary 
precaution  in  guarding  against  it,  cannot  be 
chai^ged  with  negligence  in  exposing  itself  to 
the  threatened  danger,''  and  that  m  deter- 
mining the  question  in  connection  with  the 
case,  tnev  "  must  consider  the  age  and  sex, 
and  all  toe  conditions  surrounding  the  plain- 
tiff at  the  date  of  the  injury,  as  disclosed  by 
the  evidence,"  is  proper,  and  does  not  assume 
that  the  machinery  causing  the  injury  was 
dangerous,  or  tend  to  mislead  the  jury  upon 
the  question  of  contributory  negligence. 
(Bosenberg  y.  Durfee,  87  Cal.  546.) 

Children  tresx>assing  on  turntable.  See 
ante.  III,  2. 

e.  Actions  in  Time  of  Danger. 

127.  A  stage-coach  proprietor  is  liable  for 
an  injury  to  a  passenger  caused  by  the  negli- 
gent overturning  of  the  coach,  notwithstand- 
ing the  passenger  contributed  to  the  injury 
by  his  own  rashness,  imprudence,  or  indis- 
cretion at  the  time  of  the  accident,  if  he  did 
only  what  a  person  of  ordinary  prudence 
would  probably  have  done  under  the  same 
circumstances,  (Lawrence  v.  Green,  70  Cal. 
417.) 

Cited  76  Cal.  251. 

128.  A  person,  in  time  of  imminent  danger, 
is  not  negligent  because  he  does  not  toke 
every  precaution  that  a  careful  calculation 


afterward  will  show  he  might  haye  taken. 
(Karr  v.  Parks,  40  Cal.  188.) 

Actions  in  time  of  danger.    See  ante,  17. 

Instructions  as  to.    See  poet,  174. 

L  Effect  of  Where  Defendant  N^ligent  or 
Could  Have  Avoided  Injury. 

129.  A  person  who  is  guilty  of  contributoij 
negligence  cannot  recover  damages,  even  if 
the  defendant  contributed  to  the  loss  by  bis 
negligence.  (Flemming  y.  Western  Pac. 
B.  B.  Co.,  49  Cal.  253.) 

Cited  61  Cal.  329;  19  Col.  35;   4  Mont.  435; 
20  Nev.  307. 

130.  If  the  n^lect  of  ordinary  care  by  the 
plaintiff  concurs  as  a  proximate  cause  in 
producing  the  injury  for  which  the  action  is 
Drought  the  railroad  company  is  not  liable, 
even  if  its  agents  are  at  fault.  (Bobinson  y. 
Western  Pac.  B.  B.  Co.,  48  Cal.  409.) 
ated  61  Cal.  328 ;  70  Cal.  421 ;  1  Aria.  480;  14 

Nev.  361 ;  20  Nev.  310. 

131.  Where  the  negligence  of  the  plaintiff 
contributes  directly  and  proximately  to  the 
injury,  there  can  be  no  recovery,  notwith- 
standing the  negligence  of  the  defendant,  if 
the  defendant's  negligence  is  not  willful  or 
wanton.  (Esrey  v.  Southern  Pac.  Co.,  88  OsL 
399.) 

132.  If  a  person,  for  purposes  of  his  own, 
voluntarily  places  himself  in  a  position  of 
daneer,  and  while  in  such  position,  gives  no 
heea  to  the  danger — pays  no  attention  to  it— 
but  allows  his  attention  to  be  absorbed  by 
what  he  happens  to  be  doing,  he  is  guilty  of 
negligence,  and  cannot  recover  for  an  injarr 
received  in  consequence  of  his  being  in  sacn 
position,  although  the  defendant  also  was 
euilty  of  negligence.  (Trousclair  y.  Pacific 
Coast  Steamship  Co.,  80  Cal.  521.) 

133.  Where  the  conduct  both  of  a  party  in- 
jured and  of  the  party  alleged  to  have  caused 
the  injury  clearly  ind.icates  an  absence  of  the 
exercise  of  the  most  ordinary  care,  the  latter 
will  not  be  held  liable,  unless  the  acts  which 
resulted  in  the  injury  were  willfully  and  de- 
liberately done.  (Hager  y.  Southern  Pac.  Con 
98  Cal.  309.) 

See  ante,  117. 

134.  Bule  which  permits  recovery,  notwith- 
standing previous  negligence  of  plaintiff  or 
person  injured,  is  only  properly  applied 
where  such  negligence  was  the  remote  and 
not  the  proximate  cause  of  the  injury,  and 
the  negligence  of  the  defendant  is  independ- 
ent of  the  preceding  negligence  of  the  per- 
son injured ;  and  this  principle  cannot  govern 
where  both  parties  are  contemporaneoasly 
and  actively  in  fault,  and  by  their  mutaal 
carelessness  an  injury  ensues  to  one  or  both 
of  them.  (Holmes  v.  South  Pac.  Coast  By. 
Co.,  97  Cal.  161.) 

135.  Instruction  to  the  effect  that  contriba- 
tory  negligence  will  not  bar  recovery,  where 
the  defendant  could  still  have  avoided  the  in- 
jury if  he  had  used  due  care,  examined  and 
approved.  (Crowley  v.  City  B.  B.  Co.,  60  CaL 
628.) 

Contributory  negligence,  effect  of,  where 
defendant  negligent.    See  ante,  121. 

Contributory  negligence,  doctrine  of  may  be 
ignored,  when.    See  Sxplosives,  10. 
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Duty  towards  one  guilty  of  negligenoe.  See 
Bailroads,  197. 

g.  In  Particular  Situations. 

136.  A  person  injured  bv  a  chisel  negligently 
falling  from  the  hands  o!  a  workman,  who  is 
engaged  with  tools  and  materials  directly  over 
a  sidewalk  where  people  are  constantly  travel- 
ing, is  not  guilty  of  contributory  negligence  in 
walking  upon  tne  sidewalk.  (Dixon  v.  Pluns, 
98  Cal.  384.) 

137.  In  an  action  against  a  water  company 
incorporated  under  the  laws  of  this  state,  for 
overflowing  plaintiffs'  claim,  the  fact  that 
plaintiffs  could  have  prevented  the  damage 
Dy  pulling  off  a  board  from  defendant's  flume, 
ana  permitting  the  water  to  discharge  above 
plaintiffs'  claim,  is  no  defense,  because  they 
were  not  obliged  to  avoid  the  injuries  com* 
plained  of  by  committing  a  trespass.  (Wolf 
v.  St.  Louis  Independent  Water  Co.,  15  Gal. 
319.) 

138.  The  fact  that  plaintiff  was  standing  on 
the  rear  platform  of  a  street-car,  with  his 
hand  on  the  railing,  when  his  hand  was  in- 
jured by  defendants'  dray  as  it  passed  the 
rear  of  the  car,  is  not,  as  a  matter  of  law,  such 
negligence  as  contributes  to  the  injury. 
(Seigel  V.  Eisen,  41  Gal.  109.) 

Cited  85  Cal.  299 ;  13  Nev.  148. 

139.  The  facts  held  to  show  no  negligence 
on  the  part  of  the  defendant,  but  to  establish 
such  negligence  upon  the  part  of  the  plaintiff 
as  to  preclude  him  from  recovering  for  his  in- 
juries. (Schmidt  v.  Bauer,  80  Gal.  565.) 

Death  from  throwing  heavy  bales  in  en- 
trance of  warehouse,  contributory  negligence, 
what  is  not.    See  ante,  14,  et  seq. 

Failing  to  see  hole  on  sidewalk.  See 
Streets,  39. 

Contributory  negligence,  what  is  not,  in 
action  for  injuries  from  leakage.  See  Water 
Companies,  V. 

h.  Burden  of  Proof  of :  Contributory  Negli- 
gence a  Defense. 

140.  In  cases  where  the  negligence  of  the 
defendant  is  affirmatively  shown,  and  there  is 
no  proof  of  the  conduct  of  the  deceased  or 
person  injured,  the  jury  are  at  liberty  to  infer 
ordinary  care  and  diligence  on  his  part,  tak- 
ing into  consideration  his  character  and  hab- 
its, as  proved,  and  the  natural  instinct  of 
self-preservation.  (Gay  v.  Winter,  34  Cal. 
163.) 

141.  If  the  plaintiff  makes  a  case  which 
does  not  charge  the  deceased  or  the  person 
injured  with  negligence,  the  case  should  be 
permitted  to  go  to  the  jurv^  under  appropri 
ate  instructions.    (Gay  v.  Winter,  34  (;al.l53.) 

142.  In  an  action  for  damages  for  injuries 
alleged  to  have  been  caused  through  negli- 
gence of  the  defendant  it  is  sufficient  for  the 
plaintiff  to  show,  in  the  first  instance,  that 
the  injury  resulted  from  the  negligence  of  the 
defendant,  and  he  need  not  snow  a  want  of 
contributory  negligence  in  himself;  but  con- 
tributory negligence  is  an  affirmative  defense 
to  be  established  by  the  defendant,  and  must 
be  affirmatively  shown  to  be  the  proximate 
cause  of  the  injury.  (Smith  v.  Occidental 
and  Oriental  Steamship  Co.,  99  Cal.  402. ) 


143.  Contributory  negligenoe  is  defense  to 
be  established  by  defendant,  unless  the  evi- 
dence on  the  part  of  the  plaintiff  proves  a  want 
of  reasonable  care  on  his  part.  (McQuilken 
▼.  Central  Pac.  R.  R.  Co.,  64  Cal.  463,  465.) 

144.  In  an  action  for  damages  to  the  person, 
alleged  to  have  been  sustained  by  careless- 
ness or  negligence  of  the  employees  of  a  rail- 
road company,  while  a  passenger  on  a  train, 
contributory  negligence  on  the  part  of  the 
plaintiff  is  a  matter  of  defense  to  be  proved 
by  the  defendant.  (McQuilken  v.  Central 
Pac.  R.  R.  Co.,  50  Cal.  7.) 

Cited  78  Cal.  433;  88  Cal.  91 ;  4  Utah,  224.) 

145.  In  an  action  to  recover  damages  for  a 
personal  injury  alleged  to  have  been  received 
through  the  negligence  of  the  defendant  con- 
tributory negligence  on  the  part  of  the  plain- 
tiff is  a  matter  of  defense,  and  it  is  error  to 
instruct  the  jury  that  the  burden  of  proof  is 
on  the  plaintiff  to  show  that  the  injury  oc- 
curred without  such  negl igence .  ( MacDougall 
V.  Central  R.  R.  Co.,  63  Cal.  431.) 

Cited  4  Utah,  224. 

i.  Who  to  Determine  Question  of. 

146.  Whether  there  was  contributory  neg- 
ligence in  any  given  case  is  generally  a  ques- 
tion for  the  jury  to  pass  upon  or  determine. 
(Jamison  v.  San  Jose  etc.  R.  R.  Co.,  55  Gal. 
593.) 

Cited  12  Mont.  50;  4  Utah,  224. 

147.  Contributory  negligence  is  generally 
an  inference  from  facts  and  circumstances 
which  it  is  the  province  of  the  juiy  to  find. 
(Franklin  v.  Southern  Cal.  Motor  Road  Co., 
85  Cal.  63.) 

Cited  12  Mont.  50. 

148.  Whether  or  not  the  person  injured  by 
the  fall  of  the  load  was  guilty  of  contributory 
negligence  in  standing  under  the  asceiAling 
load,  where  the  evidence  was  confiicting  on 
tbat  point,  is  a  question  for  the  jury.  (Bums 
V.  Sennett,  99  Cal.  363.) 

149.  In  an  action  for  personal  injuries  al- 
leged to  have  been  sustained  bv  reason  of  the 
negligence  of  the  defendant  the  presence  or 
absence  of  negligence  on  the  part  of  the  de- 
fendant, and  of  contributory  negligence  on 
the  part  of  the  plaintiff,  are  questions  of  fact 
for  tne  jurv,  in  viuw  of  all  the  circumstances 

S roved.    (McNamara  v.  Northern  Pac.  R.  R. 
k>.,  50  Gal.  581.) 

150.  If  it  is  a  question  to  be  decided  upon 
admitted  facts  whether  a  man  of  common  pru- 
dence would  have  acted  as  the  plaintiff  did, 
and  the  common  knowledge  and  experience 
of  men  do  not  make  the  court  to  determine 
whether  the  plaintiff's  conduct  was  negligent, 
the  question  of  contributory  negligence  is  to 
be  submitted  to  the  jury,  under  proper  in- 
structions. (Femandes  v.  Sacramento  City 
R.  R.  Co.,  52  Cal.  45.) 

151.  On  a  review  of  the  evidence,  held,  that 
the  court  could  not  say  as  a  matter  of  law  that 
there  was  any  contributory  negligence  in  this 
case.  (Dufour  v.  Central  Pac.  K.  R.  Co.,  67 
Cal.  319. ) 

Negligence  of  parent  is  question  for  jury. 
See  post,  V,  9. 

152.  It  is  for  the  court,  on  the  undisputed 
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facts,  to  detennine  whether  or  not  the  passen- 
ger was  guilty  of  negli|;ence  which  contrib- 
uted to  the  injury  sustained  by  him.  (Nagle 
V.  Cahfornia  Southern  K.  R.  Co.,  88  Cal.  86.) 

153.  In  an  action  for  negligence,  when  the 
facts  are  undisputed  and  clearly  settled,  con- 
tributory negligence  is  a  question  of  law  for 
the  court  to  determine,  and  if,  at  the  close  of 
the  testimony,  the  facts  shown  by  the  evi- 
dence, together  with  the  inferences  there- 
from which  reasonable  men  would  agree 
upon,  are  clearly  detined,  it  is  the  duty  of  the 
court,  upon  proper  application  therefor,  if  it 
shall  be  of  the  opinion  that  these  facts  estab- 
lish contributory  negligence  on  the  part  of 
the  plaintiff,  or  do  not,  as  a  matter  of  law, 
constitute  negligence  on  the  part  of  the  de- 
fendant, to  grant  a  nonsuit  or  direct  a  verdict 
in  favor  of  the  defendant.  (Smith  v.  Occi- 
dental and  Oriental  Steamship  Co.,  09  Gal. 
462.) 

154.  In  an  action  to  recover  damages  for 
personal  injuries  alleged  to  have  been  caused 
by  the  defendant,  the  question  of  contribu- 
tory negligence  is  one  of  law  for  the  court, 
when  the  evidence  of  the  plaintiff  indisputa- 
bly shows  that  the  person  injured  failed  to 
exercise  such  care  as  men  of  prudence 
usually  exercise  in  positions  of  like  exposure 
and  danger.  (Glascock  v.  Central  Pac.  K.  K. 
(Jo.,  73  Cal.  137.) 

Cited  79  Cal.  100;  85  Cal.  298;  88  Cal.  91;  97 
Cal.  168. 

Nonsuit  for  contributory  n^ligence.  See 
Master  and  Servant,  67. 

155.  In  an  action  to  recover  damages  for  an 
injury  to  the  person,  sustained  by  the  alleged 
negligence  of  the  defendant,  the  question  of 
contributory  negligence  is  to  be  decided  by 
the  court  as  a  question  of  law,  when  the  facts 
are  dearly  settled,  and  the  course  which  com- 
mon prudence  dictates  can  be  readilv  dis- 
cerned ;  but  when  the  facts  are  doubtful,  or 
when  thev  are  such  that  it  is  doubtful 
whether  the  act  imputed  to  the  plaintiff  as 
negligence  was  such  as  a  person  ot  ordinary 
prudence  would  have  performed,  it  is  to  he 
submitted  to  the  lury,  under  instructions 
from  the  court.  (Fernades  v.  Sacramento 
City  R.  R.  Co.,  52  Cal.  46.) 

Cited  59  Cal.  202,  300;  62  Cal.  334;  65  Cal. 
632;  68  Cal.  34;  73  Cal.  141 ;  82  Cal.  83;  85 
Cal.  299;  92  Cal.  671 ;  14  Nev.  362;  10  Or. 
259 ;  4  Utah,  224 ;  6  Utah,  325 ;  7  Utah,  130. 

156.  Ordinarily,  the  question  of  contribu- 
tory negligence  is  for  the  jurjr ;  but  when  the 
evidence  tending  to  establish  it  is  undisputed, 
it  becomes  a  matter  of  law  for  the  court  to  de- 
termine. Thornton,  J.,  dissenting.  (Orcutt 
V.  Pacific  Coast  R.  R.  Co.,  85  Cal.  291.) 
Cited  97  Cal.  565. 

Knowledge  of  danger  is  question  for  jury. 
See  Master  and  Servant,  51. 

Contributory  negligence,  when  a  question 
for  the  jurj'.  See  Common  Carriers,  IV,  5, 
b ;  Master  and  Servant,  II,  2,  f ,  B ;  Railroads, 
253. 

j.  Instructions  as  to. 

157.  The  action  was  brought  to  recover 
damages  for  personal  iniuries  caused  by  the 
alleged  negligence  of  the  defendants,  and 
contributory  negligence  on  the  part  of  the 


plaintiff  was  set  up  as  a  defense.  After  sab- 
mitting  to  the  jury  the  question  of  contribu- 
tory negligence,  the  judee  remarked  to  the 
jury  that  ne  did  not  see  how  the  acts  iJleged 
to  constitute  contributory  neeligenoe  were 
unreasonable,  or  some  thing  whidi  an  oitii- 
uary  man  would  not  do.  Held,  error.  (An- 
drews V.  Runyon,  65  Cal.  629.) 

158.  Instruction  on  question  of  oontriba- 
tory  negligence  reviewed  and  held  correct. 
(McKeever  v.  Market  Street  R.  B.  Co.,  99 
Cal.  294.) 

159.  An  instruction  respecting  oontribatory 
negligence  held  unintelligible,  (Gulioni  v. 
Tyler,  64  Cal.  334. ) 

As  to  contributory  negligence  of  children. 
See  ante,  Y,  8,  d. 

Verdict  is  not  against  instructions,  when. 
See  post,  V,  11. 

9.  imputed  HegUgence;  MegUgenee  of  Pareat 

160.  Contributory  negligence  of  the  hns- 
band  is  imputable  to  the  wife,  and  will  pre* 
vent  a  recovenr  by  her  for  injuries  sustained 
bv  the  allegea  negligence  of  a  Uiird  party. 
(McFadden  v.  Santa  Ana  etc.  Ry.  Co.,  87 
Cal.  464.) 

161.  The  fact  that  the  turntable  was  set  in 
motion  by  the  negligent  act  of  other  children 
does  not  affect  the  liability  of  the  railroad 
company.  (Barrett  v.  Southern  Pacific  Co., 
91  Cal.  296.) 

Negligence  of  stranger  as  a  defense.  See 
ante,  90. 

Negligence,  acts  of  third  persons.  See 
ante,  28. 

162.  It  is  negligence  per  se  for  parents  to 
allow  an  infant  of  six  vears  to  maxe  use  of  a 
railroad  track  foi  a  playground,  and  to  he 
down  upon  it  unattended,  and  this  whether 
the  child  was  asleep  or  awake.  (Meeksv. 
Southern  Pac.  R.  R.  Co.,  52  Cal.  602.) 

163.  If  the  negligence  of  a  parent  or  person 
standing  in  loci  parentis  materially  and  proxi- 
mately contributes  to  the  injury  the  defend- 
ant is  not  liable.  (Meeks  v.  Southern  Pac 
R.R.  Co.,  52  Cal.  602.) 

Cited  56  Cal.  517;  97  Cal.  169. 

164.  In  an  action  by  a  child  of  three  travel- 
ing with  its  mother  the  negligence  of  the 
mother,  directlyor  proximately  to  the  injury, 
bars  recovery.  (McQuilken  v.  Central  Pac 
R.  R.  Co.,  64  Cal.  463,  466.) 

165.  The  nesligence  of  the  parents  in  allow- 
ing their  child  to  be  alone  in  the  street  doee 
not  relieve  the  defendant  from  liability,  if  the 
injury  ocurred  through  the  gross  negligence 
of  its  employees.  ( Schierhold  v.  North  Beach 
etc.  R.  K.  Co.,  40  Cal.  447.) 

Cited  62  Cal.  336. 

166.  In  an  action  by  a  child  of  three  for 
negligence,  an  instruction,  in  substance  that 
contributory  negligence  of  the  mother  in  at- 
tempting to  get  off  on  the  side  of  the  train 
away  from  the  platform  was  no  defense  to  the 
action,  unless  the  train  stopped  long  enough 
to  enable  her  to  land  with  the  plaintiff  on  the 
platform,  is  erroneous.  (McQuilken  v.  Cen- 
tral Pac.  R.  R.  Co.,  64  Cal.  463.) 

167.  Where  the  evidence  disclosed  that  the 
mother  of  the  injured  child  had  no  family  bat 
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herself  and  children,  and  that  she  had  been 
accustomed  to  send  him  to  gather  coal  around 
the  round-house  and  turntable  of  the  defend- 
ant, though  she  directed  him  otherwise  on 
the  day  of  the  accident,  it  is  not  error  to 
charge  the  jury,  upon  the  subject  of  her  con- 
tributory neghgence.  to  the  effect  that,  to  sus- 
tain such  defense,  they  must  find  a  want  of 
ordinary  care  on  her  part  as  a  parent  with 
respect  to  the  cause  of  the  injury ;  that  her 
failure  to  use  more  than  ordinary  care  in  pro- 
yiding  for  the  safety  of  her  child  would  not 
defeat  the  action ;  that  the  burden  of  proof  of 
her  negligence  was  upon  the  defendant ;  that 
they  might  consider  the  eyidence  as  to  her 
condition  and  circumstances  in  determining 
the  question  as  to  h«r  negligence ;  and  that 
if  she  did  not  know,  or  haye  reason  to  know, 
or  anticipate  or  fear  the  danger  of  the  turn- 
table, she  was  not  negligent  m  not  proyiding 
against  it.  (Barrett  y.  Southern  Fac.  Co.,  91 
Cal.  296.) 

168.  Unless  there  is  some  unusual  exposure 
to  danger,  it  is  not  negligence  on  the  part  of 
the  parent  to  allow  a  child  between  ten  and 
eleyen  years  of  age,  ordinarily  actiye  and  in- 
telligent, to  be  in  the  street.  (Karr  y.  Parks, 
40  Cal.  188. ) 

169.  That  a  child  five  years  of  age  was  per- 
mitted to  walk  in  the  street  in  the  da3rtime, 
within  sixty  feet  of  her  father's  house,  where 
there  was  no  particular  reason  to  apprehend 
danser,  and  in  a  street  almost  entirely  un- 
osea,  would  not,  as  a  matter  of  law.  be  held 
eyidence  of  negligence  on  the  part  of  the  par- 
ent.    (Karr  y.  Parks,  40  Cal.  188.) 

170.  Whether  there  is  negligence  on  the 
part  of  the  parents  in  allowing  a  child  of 
aeyen  years  old  to  be  in  the  streets  unat- 
tended is  a  proper  question  to  be  submitted 
to  the  jury.  (Schierhold  y.  North  Beach  etc. 
B.  R.  Co.,  40  Cal.  447.) 

171.  The  action  was  brought  to  recoyer 
damages  for  personal  injuries  caused  to  the 
plaintiff's  child,  two  years  and  fiye  months 
old,  by  being  run  over  by  a  team  of  horses 
and  wagon  belonging  to  the  defendants.  The 
eyidence  showed  that  the  mother  of  the  child 
was  walking  along  a  street,  leading  the  child 
by  the  hand,  and  carrying  another  infant  in 
her  arms,  and  had  just  arrived  at  the  street 
crossing  when  she  saw  the  defendants'  wagon 
coming  upon  the  other  side  of  the  street.  As 
she  was  preparing  to  cross  the  street  she  felt 
her  infant  slipping  from  her  arms,  and,  to 
prevent  it  falling,  elie  let  go  the  hand  of  the 
other  child,  which  ran  ahead  and  was  injured 
by  the  approaching  team.  The  street  where 
the  injury  happened  was  a  much  used  thor- 
oughfare in  a  city,  and  the  team  was  being 
driven  at  an  unlawful  rate  of  speed  under  the 
city  ordinance.  Held,  that  the  question 
whether  the  mother  was  guilty  of  contribu- 
tory negligence  was  for  the  jury,  and  that 
their  finding  to  the  contrary  would  not  be  dis- 
turbed. (Higgins  V.  Deeney,  78  Cal.  678.) 
Citod  85  Cal.  299 ;  97  Cal.  56o. 

10.  instructions, 

172.  An  instruction  that  the  jury,  in  case 
they  find  for  the  plaintiff,  ''must  take  into 
consideration  all  the  circumstances  surround- 


ing the  case,"  cannot  be  construed  as  author- 
izing them  to  consider  facts  not  embraced  in 
the  pleadings  or  evidence.  (Dufour  y.  Cen- 
tral Pac.  R.  R.  Co.,  67  Cal.  319. ) 

173.  When  the  court  instructs  the  jury  that 
the  plaintiff  must  prove  the  fault  or  negli- 
gence of  the  defendant  to  the  satisfaction  of 
the  jury  by  a  preponderance  of  evidence,  it  is 
not  error  to  refuse  further  to  instruct  them 
that  the  plaintiff  must  make  such  proof  to  a 
moral  certainty.  The  "  moral  certainty"  re- 
quired by  section  1826  of  the  Code  of  Civil 
Procedure  is  produced  when  a  matter  is 
proved  to  the  satisfaction  of  a  jury  by  ftp]*e- 
ponderance  of  evidence.  (Treadwell  y.  Wnit- 
tier,  80Cal.  574.) 

Distinguished  91  Cal.  55. 

174.  The  action  was  brought  to  recover  dam- 
ages for  personal  injuries  caused  by  being 
thrown  from  a  wagon  through  the  negligence 
of  the  defendant.  The  evidence  showed  that 
the  plaintiff  sprang  from  the  wagon  while  it 
was  overturning.  The  court  instructed  the 
jury  in  effect  that  if  the  plaintiff,  without  neg- 
ligence, was  thrown  from  the  wagon  by  reason 
of  the  negligent  act  of  the  defendant,  he  was 
entitled  to  recover.  There  was  no  evidence 
that  the  act  of  the  plaintiff  in  springing  from 
the  wagon  was  unnecessary  or  contrary  to 
what  a  person  of  ordinary  prudence  would 
have  done  under  the  circumstances.  Held, 
that  the  instruction  was  proper.  (Lewis  v. 
Riverside  Water  Co.,  76  Cal.  249.) 

175.  Where  the  defendant  offered  in  evi- 
dence a  document  which  the  plaintiff  had 
authorized  to  be  signed  in  her  name,  after 
suffering  an  injury  from  the  overturning  of 
the  defendant's  stage  coach,  wherein  she 
purported  to  exonerate  the  defendant  from 
liability  for  damage,  and  to  admit  that  the  in- 
jury was  the  result  of  an  unavoidable  acci- 
dent, which  document  was  offered,  not  as  a 
release,  but  simply  to  discredit  the  plaintiff's 
testimony  and  in  mitigation  of  dams^es,  an 
instruction  to  the  jury  with  reference  thereto, 
that  they  were  to  consider  it  for  the  purpose 
of  enabling  them  to  weigh  the  evidence  of  the 
plaintiff  and  determine  her  credibility,  and 
for  no  other  purpose,  is  not  erroneous  Isecause 
of  not  charging  the  jury  to  consider  it  in  miti- 
gation of  damages,  where  the  defendant  did 
not  request  such  instruction,  and  the  jury 
were  instructed  to  take  into  consideration  and 
make  allowance  for  any  payments  the  defend- 
ant might  have  made  m  behalf  of  the  plain- 
tiff on  account  of  the  injuries  received  by  her. 
(Bush  V.  Barnett,  96  Cal.  202.) 

176.  An  instruction  to  the  effect  that  if  the 
sweep  was  a  dangerous  place,  and  if  the  de- 
fendants knowingly  permitted  the  child  to 
ride  upon  it  in  circumstances  of  danger,  when 
its  parents  or  other  guardians  were  not  pre- 
sent, if  the  child  was  too  young  to  compre- 
hend the  danger,  and  was  injured  by  the  ma- 
chinery, it  would  be  evidence  of  negligence, 
is  not  misleading,  and  does  not  purport  to  tell 
the  jury  that  the  injury  was  of  itself  evidence 
of  negligence  unaccompanied  by  the  state  of 
facts  culminating  in  the  injury.  (Rosenberg 
y.  Durfee,  87  Cal.  545.) 

177.  In  view  of  the  circumstances  of  the 
case,  as  disclosed  by  the  evidence,  held,  that 
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the  questioii  of  negligence  on  the  part  of  the 

Slaintiff  should  have  been  left  to  the  jary  to 
etermine,  and  that  the  court  erred  in  its  in- 
structions which  practically  took  the  question 
from  the  jury,  (livnes  v.  San  Francisco  etc. 
B.  R.  Co.,  65Gal.  316.) 

178.  Where  the  instructions,  taken  as  a 
whole,  fully  and  fairly  state  the  law  applica- 
ble to  the  case,  an  introductory  instruction 
to  the  effect  that  the  jury  are  the  sole  judges 
of  the  evidence,  and  that  if  they  believe  from 
the  evidence  that  plaintiff  has  sustained  dam- 
age under  the  circumstances  proven,  and  un- 
der the  law  as  now  being  given  b^  the  court, 
they  should  find  for  the  plaintiff,  should  not 
be  construed  as  taking  the  questions  of  negli- 
gence and  contributory  negligence  from  the 
jury,  but  would  be  understooa  by  the  iury  as 
declaring  that  they  should  give  a  veraict  for 
the  plaintiff,  if,  upon  the  evidence  and  the 
law  about  to  be  siven,  they  were  convinced 
that  he  was  entitled  to  it.  (Swain  v.  Four- 
teenth Street  B.  B.  Co.,  93  Cal.  179.) 

179.  In  an  action  for  damages  for  personal 
injuries  alleged  to  have  been  caused  by  the 
negligence  of  the  defendant's  employee,  where 
the  evidence  tends  to  prove  that  the  injury 
sustained  by  the  plaintiff  was  the  result  of 
unavoidable  accident,  and  not  of  negligence  or 
carelessness,  it  is  proper  to  instruct  the  jury 
that  if  they  believe  that  the  injury  sustained 
bv  the  i»laintiff  was  occasioned  by  an  unavoid- 
able accident  on  the  part  of  the  agents  of  the 
defendant,  without  negligence  on  their  part, 
they  should  render  a  veraict  for  the  defend- 
ant.   (Steen  v.  Williamson,  92  Cal.  65.) 

180.  The  rule  that  contributory  negligence 
is  a  matter  of  defense  does  not  prevent  the 
trial  court  from  directing  judgment,  as  in 
case  of  nonsuit,  if  the  evidence  introduced  by 
the  plaintiff  conclusively  establishes  the  de- 
fense of  contributory  negligence.  (McQuil- 
ken  V.  Central  Pac.  B.  B.  Co.,  50  Cal.  7.) 

Directing  verdict.    See  ante,  153. 

Instruction  as  to  mental  competency  to  ex- 
ecute release.    See  ante,  45. 

Instruction  that  facts  show  negligence. 
See  ante,  II,  3. 

Instructions  as  to  contributory  negligence. 
See  ante,  V,  8,  i. 

Instruction  as  to  negligence,  what  suffi- 
cient.   See  Explosives,  9. 

//.  ¥erdfct  and  Damag09. 

181.  In  an  action  to  recover  damages  for  an 
injury  caused  by  the  alleged  negligence  of  the 
defendant  it  is  the  province  of  the  jury,  when 
the  evidence  of  the  negligence  is  circumstan- 
tial, to  determine  the  facts  and  all  proper  in- 
ferences from  them ;  and  the  verdict  will  not 
be  set  aside  unless,  in  the  judgment  of  rea- 
sonable men,  no  such  deduction  as  that  ex- 
pressed therein  could  be  properly  drawn  from 
the  evidence.  (McDermott  v.  San  Francisco 
etc.  B.  B.  Co.,  68  Cal.  33.) 

182.  In  an  action  by  the  widow  and  admin- 
istratrix of  a  deceasea  person  for  damages  for 
the  death  of  the  intestate  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant, 
the  jury  rendered  a  verdict  for  the  plaintiff. 
Hela,  the  question  of  evidence  was  submitted 
to  the  jury  under  instructions  as  favorable  to 


the  defendant  as  it  could  ask,  and  under  in- 
structions it  did  ask  for,  and,  as  there  was  evi- 
dence from  which  n^lisence  might  be  in- 
ferred, the  verdict  should  not  be  disturbed. 
(Cook  V.  Clay  Street  Hill  B.  B.  Co.,  60  CaL 
604.) 
Cited  76  Cal.  241 ;  7  Utah,  311. 

183.  Certain  testimony  stated  in  the  opin- 
ion, although  contradicted  by  other  testi- 
mony, held,  to  be  sufficient  proof  of  n^li- 
ffence  to  sustain  a  verdict.  (Spearman  v. 
California  Street  B.  B.  Co.,  57  Cat.  432.) 

184.  The  evidence  held  sufficient  to  justify 
the  verdict  where  there  was  some  conflict  in 
the  testimony,  but  on  every  essential  point 
there  was  evidence  sufficient  to  justify  the 
verdict.  (Crowley  v.  City  B.  B.  Co.,  60  Cal. 
628.) 


185.  Where  the  evidence  conflicts  as  to 
whether  an  engineer  could  have  seen  animals 
at  a  crossing  in  time  to  prevent  any  injury  to 
them,  though  they  might  have  b^n  on  the 
track  through  plaintiff's  want  of  care,  a  find- 
ing for  the  plaintiff  impliedly  losses  upon  the 
question  in  tlie  plaintiff's  favor  as  to  whether 
or  not  the  failure  to  give  the  required  signals 
was  the  proximate  cause  of  the  injury.  (Or^ 
cutt  V.  Pacific  Coast  By.  Co.,  85  Cal.  291.) 

Verdict,  when  sustained  by  the  evidence. 
See  ante,  23. 

186.  A  verdict  for  the  plaintiff,  in  an  action 
for  injuries  caused  by  the  careless  mainte- 
nance of  defectively  attached  machineiy,  will 
not  be  held  to  be  against  law,  as  conflicting 
with  the  instructions  of  the  court  upon  the 
subject  of  contributory  negligence,  if  there 
was  no  evidence  requiring  the  jury  to  find  the 
existence  of  contributory  negligence,  or  if  the 
instructions,  when  properly  construed  to- 
gether, were  conditioned  uimn  the  absence  of 
negligence  in  the  defendant,  and  the  evidence 
proved  the  existence  of  such  negligence. 
(Monaghan  ▼.  Pacific  Boiling  Mill  G},,  81 
Cal.  190.) 

187.  In  an  action  against  two  alleged  joint 
tort  feasors  to  recover  for  injuries  charged  in 
the  complaint  to  have  resulted  from  their  joint 
negligence,  in  which  each  of  the  defendants 
answers  sej)arately,  denying  the  negligence 
imputed  to  it,  a  verdict  finding  against  one  of 
the  defendants,  but  silent  as  to  the  other,  is 
not  responsive  to  the  issue  raised  by  the  an- 
swer of  the  latter,  and  will  be  set  aside  at  the 
instance  of  the  plaintiff ;  and  the  failure  of 
the  plaintiff  to  ask  a  correction  of  the  verdict 
at  the  time  it  was  announced  does  not  raise  a 
presumption  that  the  issue  had  been  aban- 
doned at  the  trial.  (Bankin  v.  Central  Pac 
B.  B.  Co.,  73  Cal.  93.) 

188.  Where,  in  an  action  against  a  steamer 
for  setting  fire  to  plaintiff's  fence,  the  jury 
was  instructed,  among  other  things,  to  fina 
specially  as  to  the  negligence  of  the  captain  or 
crew  of  the  steamer,  and  they  found  generally 
for  plaintiff  four  hundred  dollars  damages, 
and  also  that  the  steamer's  spark-catcher  was 
not  sufficient  to  prevent  the  sparks  from  com- 
municatine  with  the  shore  and  endangering 
propertv,  the  verdict  was  held  ^ood,  in  the  al? 
86 nee  of  any  objection  at  the  time  of  its  ren- 
dition that  it  was  not  responsive  to  the  special 
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direction.     ( Algier  ▼.  Steamer  Maria,  14  Cal. 

167.) 

Cited  14  Cal.  418;  72  Cal.  609;  74  Cal.  262. 

189.  Probably  the  finding,  apart  from  the 
general  verdict,  was  a  finding  of  negligence, 
for  an  insuflScient  spark-catcher  is  hardly  dis- 
tinguishable from  none  at  all;  and  this  is 

Sroof   of   negligence.      (Algier   v.  Steamer 
[aria,  14  Cal.  167.) 

190.  In  an  action  for  damages  caused  by  in- 
jury to  the  person,  the  jury,  in  estimating 
damages,  cannot  take  into  consideration  the 
fact  that  plaintiff  is  a  man  who  has  to  depend 
on  his  manual  labor  for  a  living.  The  dam- 
ages in  such  actions  are  not  dependent  on  the 
wealth  or  poverty  of  the  plaintiff.  (Shea  v. 
Potrero  etc.  R.  R.  Co.,  44  Cal.  414.) 
Distinguished  46  Cal.  414. 

Liability,  in  action  for  injury  from  fire.  See 
ante.  III,  7. 

Directing  verdict.    See  ante,  V,  10. 

Funeral  expenses  cannot  be  recovered  un- 
less pleaded.    See  ante,  V,  8. 

Court  will  not  interfere  with,  when.  See 
ante,  74. 

Verdict,  conclusiveness  of.    See  ante,  171. 

Damages.    See  Damages,  V. 

Damages  for,  whether  separate  or  commu- 
nity property.  See  Husband  and  Wife,  II, 
2,  h. 

Excessive  damages.    See  New  Trial,  54. 

Inadequate  damages.  See  New  Trial,  57, 
et  seq. 

Punitive  damases  in.    See  Damages,  VI. 

Verdict  for  gold  coin,  validity  of.  See 
Verdict,  66. 

Damages  for  death  are  not  assets  of  estate. 
See  Estates  of  Deceased  Persons,  12. 

inBGOTIABLE  INSTBUMEKTS. 

See  Bills  and  Notes. 

Bonds.    See  Bonds,  58. 
Bonds  issued  for  warrants.  See  Bonds,  11, 4. 
Bank-books,  negotiability.    See  Banks  and 
Banking,  IV. 

Checks.    Bee  Banks  and  Banking,  VI. 
Judgment  is  not.     See  Judgments,  778. 
Letters  of  credit.    See  Letters  of  Credit. 
Order  for  requisition  on  school  superintend- 
ent is  not  negotiable.    See  Schools,  60. 

Shares  of  stock.    See  Corporations,  157,  et 

Warehouse  receipt  is  negotiable  instru- 
ment.   See  Warehousemen.  10. 

Warehouse  receipt,  transfer  of,  rights  of 
transferees.    See  W  arehousemen. 

Warrants  for  street  assessments  are  not. 
See  Streets,  XVI,  21. 

Warrants,  assignability  and  negotiability, 
rights  of  holders.    See  Counties,  Ia,  2. 

1.  Character  of  security,  as  being  negotia- 
ble or  otherwise,  must  appear,  not  bv  force 
of  the  stipulation  of  the  parties  that  it  shall 
be  such,  but  must  be  implied  by  law  as  the 
result  of  the  form  and  enect  of  the  security 
itself.    (Witte  v.  Vincenot,  43  Cal.  325.) 

2.  An  agreement  between  the  parties  to  an 
instrument  that  it  may  be  transferred  to  or- 
der is  not  an  agreement  that  it  shall  become 
a  n^otiable  instrument.  (Witte  v.  Vincenot, 
43  C^.  325.) 


NE«B0E8. 

Competency   of   as   witnesses.    See  Wit- 
nesses, V,  5. 
Slavery.    See  Slavery. 

NEVADA  CITY. 

Statute  authorizing  extra  tax,  constitu- 
tionality.   See  Taxation,  56,  et  seq. 

Ordinance  levying  bridge  tax,  validity  of. 
See  Taxation,  855. 

Special  act  creating  is  valid.  See  Schools, 
12. 

NEW  CITT  HALL. 

San  Francisco,  new  city  hall  in.    See  San 

Francisco,  X. 

NEW  CONSTITUTION. 

Effect  of  on  existing  laws  and  contracts.    See 
Constitutional  Law,  IV,  4. 

NEWLT  DISCOVERED  EVIDENCE. 

New  trial  for.    See  New  Trial,  IV,  21. 

NEW  MATTER. 

See  Pleading  and  Practice,  IX,  23. 

Replication  to  new  matter  contained  in  an- 
swer.   See  Pleading  and  Practice,  VIII,  12. 

NEW  PARTIES. 

See  Parties,  VIII. 

NEW  PROMISE. 

To  pay  barred  debt.  See  Statute  of  Limita- 
tions, XII,  3. 

To  pay  discharged  debt.  See  Bankruptcy 
and  Insolvency,  X,  7. 

NEWSPAPERS. 

A  newspiper  which  is  published  six  days  in 
each  weeK  is  a  daily  newspaper.  (Richard- 
son V.  Tobin,  45  Cal.  30.) 

Liberty  of  the  press.    See  Libel,  42. 

Right  to  publish  legal  proceedings.  See 
Contempt,  Iv,  1. 

Publishing  evidence  in  divorce  proceedings. 
See  Contempt,  IV,  1. 

Damages  from  publication  as  to  attachment 
in  newspaper.    See  Attachments,  267. 

Libel  by.    See  Libel. 

Charging  sale  of  influence  by.   See  Libel,  3. 

Reading  of  by  jurors.  See  Jury  and  Jurors, 
XVI,  3. 

Accounts  in  as  evidence.  See  Criminal 
Law,  XXI,  31,  i,  S. 

Abuse  of  court.    See  Contempt,  IV,  1. 

Publication  of  notice.    See  Notice,  Vl. 

Publication  in  German  newspaper.  See 
Notice,  79. 

Supplement,  publication  in.  See  Notice, 
80;  Taxation,  578. 

Fraud  in  sale  of,  evidence  of.  See  Sales, 
200. 

Contract  for  sale  of  newspax>er,  enforcement 
of.    See  Specific  Performance,  84. 

NEXT  OF  KIN. 

See  Estates  of  Deceased  Persons,  VIII. 

Right  to  letters.  See  Executors  and  Ad- 
ministrators, II,  2,  a. 
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HEW  TSIlIi. 

I.  In  If  hat  Cases  Proper;  Herein  of 

of  What  Constltntes  a  Trial. 
II.  What  Courts  may  (}raiit« 
QI.  BUI  in  Equity  for  Few  TrlaL 
iy«  Grounds  of. 

1.  Conitrudion  of  Statute  Relating  to. 

2.  Any  Substantial  Error  i$  Ground 

for. 
8.  I/enial  of  Continuance. 
4.  Ineuffieiency  of  Indictment;  Irreg' 

ularitiee  Before  Flea. 
6.  Biatf  IncofMpetency,  or  Sickness  of 

Juror;    Irregularity   in    Trying 

Challenge. 

6.  Jrregulariiies  Occurring  alike  Trial* 

a.  Generally. 

b.  Violation  of    Bight    of    Fair 

Trial ;  Improper  Influencing 
of  Zxxry. 
c  Irregularity    in    Conduct    of 
Sheriff. 

7.  Ward  of  Preparation  or  Failure  to 

Appear  at  TridL 

8.  Mistake  (U   to  Competency  of  Wit- 

ness. 

9.  Erroneous  Statement  of  Testimony 

by  CounxeU 

10.  Mere  Clerical  Errors;   Erroneous 

Allowance  of  Interest. 

11.  Mistrial  as  to  One  Forty. 

12.  Failure    to  File  Decision   WUMn 

Stat^Oory  Time. 
18.  Excessive  or  Inadequate  Damage. 

a.  As  Ground  of  New  Trial. 

b.  Remission  of  Excess. 
c  How  Presented. 

14.  Verdict  or  Judgment  Against  Law. 
16.  Verdictf    Judgment,    or    Findings 
Against  Evidence. 

a.  As  Ground  for  New  Trial. 

b.  Error,  How  Presented. 

16.  False  Testimony;   Mistake  of  Witf 

ness. 

17.  Admission  or  Excliuion  of  Evidence. 

18.  Failure  to  Volunteer  Tei^timony. 

19.  To  Supply  Evidence;  Where   Ma- 

terial Fact  not  Proved. 

20.  Surprise. 

21.  Newly  Discovered  Evidence. 

a.  As  Ground  for  New  Trial  in 

Criminal  Cases. 

b.  Motion     is     Distrusted     and 

Strong  Showing  is  Required. 
C  Discovery  during  or  too  Late 
to  be  Produced  at  Trial. 

d.  Must     be      Incontrovertible; 

Must  be  Competent  and  the 
Best  Evidence. 

e.  Conflicting     with      Pleading, 

Defense  or  Evidence  at  Trial. 

L  Cumulative  Evidence  or  Evi- 
dence Which  Would  not 
Chan^  Result. 

g.  Contradicting  or  Impeaching 
Witnesses. 

h.  Diligence,  Showing  of. 

i.  In  Particular  Cases. 

j.  Afiidavits  on  Motion. 

T«  Praetiice  on  Motion  for. 

1.  StatuU  Must  be  Followed;  Effect  of 
Code  on. 


2.  MoUon  Must  he  Viva  Voce. 
8.  Notice. 

a.  Statute  Groveming. 

b.  Necessity  of;  Failure  to  Serve 

and  Waiver  of. 
c  Time  of  Givii^. 

A.  Within  What  Time  to  be 

Made  Generally. 

B.  When    Begins     to     Ron; 

Herein  of  Notice  of  De- 
cision or  Filing  of  Find- 
ings. 

C.  When  Premature. 

D.  Extension  of. 
d.  Filing  of.  Time  of. 

6.  Form  of  and  Contents. 

L  Amendment  of;  Second  No- 
tice; Restoring  Right  to 
Give  Notice. 

g.  Irregularities  in.  How  Taken 
Advantage  of. 

h.  Striking  Out  for  Want  of  Dili- 
gence. 

4.  Motion  Mutt  be  BcLsed  on  Statement 

or  Affidavit. 

5.  .^Jidavits. 

6.  Bills  of  Exceptions. 

7.  Statement    on    Motion    for    New 

TriaL 

a.  Office  of. 

b.  Statute  Governing. 

c.  Preparation  of,  Time  for,  and 

Extension  of. 

d.  Form  of  and  Contents  of.  * 
A.  Exhibits,     Judgment-roll, 

Notices,  Affidavits,  Evi- 
dence. 

B.  Specifications  of  Errors. 

C.  Signature  to. 

D.  Amendments  to. 

e.  Power  of   Supreme  Court  to 

Correct. 
I.  Objection  to  and  Waiver  oL 
e.  Settlement  of. 
h.  Serving  and  Filing  of. 
L  Striking  Statement  from  Files. 
TI.  Effect  of  Motion  as  a  8tay» 
yn*  Diligence  In  Prosecntinir  Motion; 

Abandonment  of. 
Yin.  Power  After  Adjonrnment  of  Tenn. 

IX*  Hearing  of  Motion. 

1.  By  Different  Judge. 

2.  Chanpe  of  Venue. 

8.  Continuance  of. 

4.  What  Considered  on  Rearing. 

5.  Submission  of  Motion;    Right   to 

Hearing  and  Ruling;  Argument; 
What  may  be  Read  on. 

6.  Before  Statement  Filed  or  Settled. 
X*  Duly  and  Discretion  Where  Parties 

Consent,    Evidence  Conflicts,  or 
Justice  Requires. 

XI*  Decision  on  Motion. 

1.  Written  Decision,  Necessity  of. 

2.  Imposition  of  Terms. 

8.  Order    Dismissing    or    QranHng^ 

Effect  of. 
4.  Vacation  or  Amendment  of  Order; 

Second  Motion  for  New  Trial; 

Appeal. 

*  Statemenu  on  appeaL    See  Appeals,  VI. 
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XII.  Motton  for  Hew  Trial  as  to  Fart  of 

Issnes. 

Motion  for  is  a  remedy  merely.  See  Gon- 
■titational  Law,  369. 

Act  granting  is  void.  See  Constitutional 
Law,  290,  et  8eq« 

On  appeal  from  inferior  tribunals.  See  Ap- 
peals, Xill,  6. 

Contradicting  witness  by  statement  on  mo- 
tion for  new  trial.    See  Witnesses,  291. 

Order  pending,  effect  on  lien  of  judgment. 
See  Judgments,  259. 

Bemedy  for  defectiye  findings.  See  Find- 
ings, 44,  54. 

I'ailure  to  disx>ose  of  demurrer  to  answer 
before  trial  as  ground  of.  See  Pleading  and 
Practice,  490. 

Excusable  neglect,  reliance  on  oral  stipula- 
tion.   See  Stipmations,  14. 

Notice  of  motion,  presumption  as  to.  See 
Appeals,  2938,  et  seq. 

Statement  on  back  of  notice  as  evidence  of 
aervice.    See  Notice,  81. 

Appearance  for  one  of  several  parties 
on  motion  for  new  trial.  See  Apx)earance, 
26. 

Verbal  agreement  regarding  statement.  See 
Injunctions,  79. 

Keglect  to  appl^  for,  bars  right  to  injunc- 
tion.   See  Injunctions,  78. 

Findings  are  not  waived  by  notice  of  mo- 
tion for.    See  Findings,  164. 

Jurisdiction  after  adjournment  of  term. 
Bee  Nonsuit,  7. 

Statements  on  appeal.    See  Appeals,  YI. 

Statement,  form  of  and  contents,  bee  Ap- 
peals, VI,  1,  e. 

Shorthand  reporter's  notes  as  statement  on 
appeal.    See  Appeals,  VI,  2. 

Kedundant  and  irrelevant  matter  in  state- 
ment.   See  Appeals,  VI,  1,  e. 

I.  In  If  hat  Cases  Proper;  Herein  of  If  hat 
Constitntes  a  Trial. 

1.  The  provisions  of  the  Practice  Act  in  re- 
lation to  new  trials  have  no  application  to  a 
motion  to  set  aside  the  report  of  commis- 
sioners appointed  to  assess  damases  for  tak- 
ing land  lor  public  uses.  (Central  Pac.  B.  B. 
V.  Pearson,  36  Cal.  247.) 

Cited  35  Cal.  622. 

In  case  of  award  by  commissioners.  See 
Eminent  Domain,  289. 

2.  A  motion  for  a  new  trial  may  be  resorted 
to  for  the  purpose  of  correcting  the  errors  in 
a  preliminary  decree  of  partition ;  but  it  must 
be  made  within  the  proper  time.  (Began  v. 
McMahon,  43  Cal.  625.) 

Cited  45  dal.  121. 
Partition,  new  trial.   See  Partition,  VI,  11. 

8.  In  criminal  case  a  new  trial  can  only  be 
granted  on  application  of  defendant.  (People 
y.  Bangeneaur,  ^  Cal.  613.) 

4.  The  provisions  of  the  Practice  Act  relat- 
ing to   new  trials  are  general  and  vest  in 
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5.  In  a  special  case  to  contest  an  election 
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under  the  statute,  the  county  court  has  no 
power  to  grant  a  new  trial,  and  an  appeal  to 
the  supreme  court  must  be  taken  from  the 
judgment,  and  a  statement  on  appeal  be  made 
and  settled,  to  enable  the  supreme  court  to  re- 
view the  proceedings  below  outside  the  judg- 
ment-roll. (Casgrave  v.  Howland,  24  CsJ. 
457.) 

Cited  34  Cal.  640;  79  Cal.  483;  14  Col.  47;  9 
Mont.  588 ;  11  Nev.  386. 

Election  contest,  new  trial  in.  See  Elec- 
tions, XIII,  11. 

6.  The  only  way  in  which  the  verdict  of  a 
iury  or  a  question  of  fact  can  be  reviewed  is 
by  a  motion  for  a  new  trial.  (Duff  v.  Fisher, 
15  Cal.  375,  cited  41  Cal.  519,  3  Nev.  303; 
Gagliardo  v.  Hoberlin,  18  Cal.  394 :  Deputy 
V.  Stapleford,  19  Cal.  302,  cited  45  Cal.  583,  5 
Col.  8;  Green  v.  Butler,  26  Cal,  595,  cited  29 
Cal.  391.  20  Nev.  84;  Harris  v.  San  Francisco 
Sugar  Befining  Co.,  41  Cal.  393,  cited  63  Cal. 
509,  distinguished  89  Cal.  521.) 

7.  Although  the  court  excludes  all  evidence 
on  the  part  of  the  plaintiff,  and  renders  a 
judgment  for  the  defendant,  yet  a  trial  is  had 
in  the  sense  in  which  the  court  may  grant 
a  new  trial,  on  application  of  the  plaintiff. 
(Moore  v.  Bates,  46  Cal.  29.) 

8.  A  motion  for  a  judgment  pursuant  to  a 
stipulation  is  not  a  trial  of  the  case  upon  the 
merits.  If  a  party  to  such  stipulation  is  en- 
titled to  judgment  it  is  upon  the  stipulations, 
and  not  upon  a  trial  of  the  cause.  A  mo- 
tion for  new  trial  in  such  case  is  irregular 
and  should  be  dismissed.  (Gillmore  v. 
American  etc.  Ins.  Co.,  65  Cal.  63.) 

Trial,  what  constitutes.  See  Pleading  and 
Practice,  XX,  1. 

Trial,  when  complete.  See  Pleading  and 
Practice,  XX,  1. 

Mistrial  as  to  one  party.    See  post,  IV,  11. 

Equity,  new  trial  in.    See  Equity,  IV,  4. 

Default,  new  trial  on.    See  Defaults,  VIII. 

Mandamus,  new  trial  in.  See  Mandamus, 
III,  16. 

Insolvency  cases,  new  trial  in.  See  Bank- 
ruptcy and  Insolvency,  VI,  12. 

Libel,  new  trial  in  actions  for.  See  libel, 
59. 

In  disbarment  proceedings.  See  Attorney 
and  Client,  192. 

In  probate  proceedings.   See  Appeals,  II,  5. 

On  application  for  letters  of  administra- 
tion.   See  Appeals,  145. 

Not  authorized  in  proceedings  for  family 
allowance.  See  Estates  of  Deceased  Persons, 
38. 

*  On  contest  of  sale  of  decedent's  realty.  See 
Estates  of  Deceased  Persons,  VII,  4,  h. 

On  petition  for  sale  of  realty.  See  Estates 
of  Deceased  Persons,  424. 

Of  issues  framed  in  probate  court  and  de- 
termined in  district  court.  See  Probate 
Courts,  25. 

Motion,  new  trial  of  is  not  permitted.  See 
Appeals,  349. 

When  not  authorized.    See  Appeals,  3200. 

II.  What  Courts  may  Grant* 

9.  County  courts  are  courts  of  superior  jur- 
isdiction and  have  power  to  grant  new  trials. 
(Yenawine  v.  Bichter,  43  Cal.  312;  Dickinson 
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v.  Van  Horn,  9  Cal.  207,  cited  79  Cal.  483, 
overruled  54  Cal.  455,  456.) 

10.  If  a  county  court  grants  a  new  trial  in 
disregard  of  the  statutory  method  of  proce- 
dure it  is  error;  but  it  cannot  be  said 
there  is  a  want  of  jurisdiction  and  that  the 
order  is  void.  (Yenawine  v.  Bichter,  43  Cal. 
812.) 

Granting  new  trial  in  equity.  See  post, 
III. 

m.  BUI  in  EqnltT  for  Few  Trial. 

11.  An  application  bv  bill  in  equity  for  a 
new  trial  must  be  made  promptly  after  the 
facts  are  discovered.  It  is  too  late  to  file  such 
bill  two  years  after  the  facts  are  discovered. 
(Neal  V.  Byers,  45  Cal.  234. ) 

12.  A  bill  of  review  for  a  new  trial  must  be 
filed  within  the  time  allowed  by  law  for  the 
prosecution  of  an  appeal  or  writ  of  error  in 
the  original  cause,  a  review  of  which  is  sought. 
(Allen  V.  Currey,  41  Cal.  318.) 

13.  One  who  buys  land  during  the  pendency 
of  an  action  against  his  grantor  to  recover 
possession  of  it,  with  a  notice  of  the  suit,  and 
neglects  to  defend  it  until  judgment  is  ob- 
tained against  his  grantor,  and  then  neglects 
to  move  for  a  new  trial,  cannot  obtain  a  new 
trial  in  a  court  of  equity.  (Mastick  v.  Thorp, 
29  Cal.  444. ) 

Cited  33  Cal.  36,  38. 

14.  A  court  of  equil^  will  not  grant  a  new 
trial  in  an  action  at  law  because  the  i>arty 
asking  it  was  absent  at  the  trial,  where  no 
circumstances  of  fraud  are  alleged.  (Boston 
V.  Haynes,  33  Cal.  31.) 

15.  If  the  partv  moving  for  a  new  trial  in 
an  action  at  law  loses  the  same  through  his 
own  blunders  and  laches,  without  any  fraud, 
mistake,  surprise,  or  excusable  neglect  exist- 
ing, equity  will  not  relieve  him.  (Boston  v. 
Haynes,  33  Cal.  31.) 

16.  A  court  of  equity  will  not  grant  a  new 
trial  in  an  action  at  law,  where  the  applicant 
knew  of  the  rendition  of  the  judgment  against 
him  in  the  law  action  in  time  to  have  moved 
for  a  new  trial  in  the  law  court.  (Mastick 
V.  Thorp,  29  Cal.  444.) 

Cited  92  Cal.  355. 

17.  A  party  cannot  maintain  an  action  in  a 
court  of  equity  to  set  aside  a  judgment  against 
him  rendered  in  a  court  of  law,  and  obtain  a 
new  trial,  without  showing  that  he  had  no 
opportunity  to  move  for  a  new  trial  in  the 
law  court,  by  reason  of  some  mistake,  acci- 
dent, or  surprise,  unaccompanied  by  any 
fault  or  negligence  on  his  part.  (Mastick  v. 
Thorp,  29  Cal.  444.) 

Cited  81  Cal.  631. 

Bill  in  equity  for  new  trial  because  of  newly 
discovered  evidence.    See  post,  IV,  21,  e. 

On  application  for  new  trial  in  equity  it 
must  appear  that  party  would  be  benefited. 
8ee  Judgments,  748. 

IT*  Grounds  of* 

/.  Construction  of  Statute  Relating  to. 

18.  Section  440  of  the  Criminal  Practice 
Act,  which  declares  what  shall  be  grounds 
for  new  trial,  and  uses  the  words  "  in  the  fol- 
lowing cases  only,"  clearly  excludes  all  other 


grounds  whatsoever.   (People  v.  Fair,  43  Cal. 

137.) 

Cited  43  Cal.  167 ;  88  Cal.  488. 

Construction  of  statutes.  See  poet,  IV, 
21,  a. 

2.  An/  Substantial  Error  is  Ground  for. 

19.  Any  substantial  error  of  court  on  ques- 
tion or  matter  arising  during  course  of  trial 
is  a  proper  ground  for  a  motion  for  a  new 
trial.    (People  v.  Turner,  39  Cal.  370.) 

3.  Denial  of  Continuance, 

20.  On  an  application  for  a  new  trial  on  the 
ground  that  the  court  denied  a  continuance, 
m  a  criminal  as  well  as  in  a  civil  case,  the  de- 
fendant should  procure  the  affidavits  of  the 
absent  witnesses  showing  that  they  can  tes- 
tify to  the  facts  soueht  to  be  proved,  or  give 
good  reason  for  not  obtaining  such  affidavits. 
(People  V.  Jocelyn,  29  Cal.  562.) 

Cited  2  Mont.  471. 

21.  Where  the  defendant  in  a  criminal  case 
moves  for  a  new  trial  on  the  ground  that  the 
court  erred  in  not  granting  him  a  continuance 
by  reason  of  the  absence  of  his  witnesses,  he 
should  procure  the  affidavits  of  the  witnesses 
to  show  that  they  could,  testify  to  the  facta 
desired  to  be  proved  by  them.  (People  v.  De 
Lacey,  28  Cal.  589.) 

4.  InsufSciene/    of    indictment;    Irregularitha 

Before  Flea, 

22.  Motion  for  new  trial  cannot  be  based 
upon  any  objection  to  the  sufficiency  or  valid- 
ity of  the  indictment,  or  upon  any  errors  or 
irregularities  occurring  in  the  proceedings, 
before  issue  of  fact  joined  by  plea.  (People 
V.  Turner,  39  Cal.  370. ) 

5.  Bias,  Incompetency,  or  Sickness  of  Juror;  It- 

regularities  in  Trying  Challenge, 

23.  New  trial  because  of  an  incomjietent 
juror,  based  on  the  fact  that  the  juror  had 
been  a  resident  of  the  state  three  months 
only,  will  be  denied.  (Thompson  v.  Paige, 
16  Cal.  77.) 

24.  The  sickness  of  a  juror  during  the  trial, 
which  is  not  so  severe  as  to  incapacitate  him 
from  performing  his  duties,  is  not  ground 
for  a  new  trial.  (People  v.  Brown,  76  Cal. 
573.) 

25.  A  verdict  of  a  jury  will  not  be  set 
aside  on  the  ground  that  one  of  the  jurors 
'*  knew  and  was  aware  of  the  circumstances 
connected  with  the  affair,"  the  subject  matter 
of  the  suit,  where  no  objection  to  him  was 
made  until  after  the  veraict  was  rendered, 
and  it  not  appearing  that  he  had  formed  or 
expressed  an  opinion  before  the  trial,  or  was 
in  any  way  biased  in  favor  of  the  plaintiff. 
(Lawrence  v.  Collier,  1  Cal.  37.) 

26.  The  fact  that,  after  a  verdict  of  guilty 
has  been  rendered,  the  accused  ascertains  for 
the  first  time  that  before  the  jury  was  im- 
paneled a  juror  had  formed  and  expressed  an 
opinion  as  to  his  guilt,  is  not  a  ground  for  a 
new  trial.  (People  v.  Mortimer,  46  Cal.  114.) 
Cited  15  Nev.  36. 

27.  It  is  no  ground  for  a  new  trial  in  a  crim- 
inal case  that,  on  a  challenge  of  a  juror  for 
actual  bias,  one  of  the  triers  appointed  is  on 
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the  iMUiel  of  the  lury  in  attendance  in  tbe 
case.     (People  v.  Voll,  43  Gal.  166.) 

Setting  aside  because  of  objection  to  grand 
juror.    See  Jury  and  Jurors,  d56. 

Objection  to  juror  after  verdict  is  not 
ground  of.    See  Jury  and  Jurors,  226,  et  seq. 

Drinking  by  jury  durine  trial  as  ground  of. 
See  Jury  and  Jurors,  XVf,  2. 

6m  irregufaHfha  Occurring  at  the  Trial, 
a.  Generally. 

28.  New  trial  will  be  granted  for  irregular^ 
ities  occuring  at  the  trial  where  the  ends  of 
justice  will  be  better  subserved  thereby. 
(8annickson  v.  Brown,  5  Gal.  57.) 

Cited  28  Gal.  337. 

Immaterial  error  in  proceedings.  See  Ap- 
peals, XI,  12,  j. 

Erroneous  statement  of  testimony  by  coun- 
sel.   See  post,  lY,  9. 

Mistrial  as  to  one  party.    See  post,  IV,  11. 

b.  Violation  of  Right  of  f'air  Trial ;  Improper 
Influencing  of  Jury. 

29.  An  attempt  on  the  part  of  any  person, 
whether  through  the  medium  of  a  newspaper 
or  otherwise,  to  influence  a  jury  by  any  im- 
proper means  to  brin^  in  a  verdict  against  a 
defendant  in  a  criminal  case  is  a  palpable 
violation  of  his  right  to  a  fair  and  impartial 
trial,  and  if  it  appears  to  the  court  to  have 
had  such  an  effect  a  new  trial  should  be 
granted.     (People  v.  Murray,  85  Gal.  360.) 

30.  Where  it  was  the  clear  intention  of  the 
publishers  of  a  newspaper  to  intimidate  the 
}ary,  and,  by  abusing  other  jurors  who  had 
returned  verdicts  of  acquittal,  to  induce  them 
to  find  the  defendant  guilty  and  impose  upon 
him  the  extreme  penal tv  of  the  law,  the  de- 
fendant has  the  right  to  have  the  court  deter- 
mine, on  his  motion  for  a  new  trial,  the  ques- 
tion as  to  whether  the  newspai)er  article  had 
that  effect  or  not  upon  the  jury,  and  may 
make  the  proof,  with  leave  to  the  people  to 
show,  if  possible,  that  the  particular  articles 
were  not  read  by  the  jury,  or,  if  they  were, 
that  the  jury  were  not  in  any  way  influencea 
by  them.     (People  v.  Murray,  85  Gal.  350.) 

31.  Evidence  is  admissible,  in  support  of  a 
motion  for  a  new  trial  by  one  who  has  been 
convicted,  to  show  that  the  verdict  rendered 
against  him  is  the  result  of  improper  influ- 
ences.    (People  V.  Murray,  85  Gal.  350.) 

c.  Irregularity  in  Gonduct  of  Sheriff. 

82.  A  new  trial  will  not  be  granted  in  a 
criminal  case  because  a  sheriff  takes  charge  of 
the  jury  where  a  deputy  sheriff  was  sworn, 
nor  because  the  judge  informs  the  jury, 
through  the  sheriff,  that  if  the^  do  not  agree 
in  five  minutes  they  must  remain  in  the  jury- 
room  over  night.  (People  v.  Hughes,  29  Gal. 
257.) 

33.  The  fact  that  the  sheriff,  in  the  absence 
of  the  judge,  adjourned  the  court  at  10  a.  m., 
instead  of  waiting  till  12  m.,  is  not  ground  for 
a  new  trial  in  a  criminal  case,  nor  can  it  be 
incorporated  into  a  bill  of  exceptions.  (Peo- 
ple v.  Shainwold,  51  Gal.  468.) 

34.  Where  slip  from  newspaper  was  handed 
by  deputy  sheriff  to  the  jury,  during  the  prog- 
ress of  the  trial,  containing  matters  relating 


to  the  trial  but  not  in  evidence,  and  was 
perused  by  them,  and  the  court  subsequently, 
upon  discovery  of  the  fact,  instructed  the 
jury  that  the  slip  was  not  in  evidence  and 
that  it  should  be  wholly  disregarded  by  them, 
and  it  appeared  that  the  perusal  could  not, 
from  the  character  of  the  matter  contained 
in  the  slip,  have  prejudiced  the  losing  party, 
held,  not  to  be  a  ground  for  new  trial.  (Thrall 
v.Smiley,  9Gal.  529.) 

7.  Want  of  Preparation  or  Failure  to  Appear  at 

Trial. 

35.  A  party  who  is  unprepared  for  trial  at 
the  time  of  the  calling  of  the  case  should 
move  for  a  continuance,  and,  if  he  fail  to  do 
this,  he  waives  his  want  of  preparation,  and 
cannot  afterwards,  when  judgment  has  gone 
against  him,  move  for  a  new  trial  on  this 
ground.  (Turner  v.  Morrison,  11  Gal.  21.) 
Cited  29  Gal.  609 ;  65  Gal.  552 ;  1  S.  Dak.  446. 

36.  The  failure  of  an  attorney  to  prepare 
for  the  trial,  in  consequence  of  a  conversation 
had  with  the  adverse  attorney,  by  which  he 
is  misled  into  the  belief  that  the  trial  would 
be  postponed,  is  excusable  neglect  warrant- 
ing a  new  trial.    (Symons  v.  Bunnell,  80  Gal. 

37.  Excusable  neglect  is  not  one  of  the 
grounds  of  motion  for  new  trial  under  section 
657  of  the  Gode  of  Givil  Procedure ;  but,  by 
section  473  of  the  same  code,  it  is  one  of  the 
grounds,  in  addition  to  the  ground  of  sur- 
prise, upon  which  a  judgment  may  be  vacated. 
Where  negligence  appears  in  the  omission  to 
appear  or  secure  representation  at  the  trial 
it  must  be  shown  to  be  excusable  to  justify 
relief  on  that  ground.  If  the  absence  was 
not  of  necessity^  but  from  choice  of  the  part^ 
to  consider  his  mterest  in  the  canvass  of  elec- 
tion returns  of  more  concern  than  his  inter- 
est in  the  trial  of  the  action,  his  neglect  of 
the  trial  is  not  excusable.  (McGuire  v. 
Drew,  83  Gal.  226.) 

38.  New  trial  not  granted  on  affidavit  of  the 
attorney  of  record  that  he,  as  well  as  his  client 
and  witnesses,  were  absent  on  the  trial  of  the 
case,  because  of  a  verbal  agreement  of  oppos- 
ing counsel  to  ^ive  notice  of  day  of  trial,  when 
such  affidavit  is  met  by  counter-affidavits  by 
the  opposing  counsel,  and  when  an  attorney 
did  appear  and  contest  the  case  on  trial. 
(McDonald  v.  Bear  River  ete.  Mining  Go.,  13 
Gal.  220.) 

39.  Where  party  to  action  has  actual  notice 
before  day  of  trial  that  the  case  was  set  for 
that  date  and  that  no  further  postponement 
would  be  agreed  to  by  the  opposing  party,  and 
the  case  is  tried  in  his  absence,  he  is  not  en- 
titled to  have  the  judgment  vacated  and  a 
new  trial  granted  on  the  ground  of  accident 
and  surprise.  (McGuire  v.  Drew,  83  Gal.  225.) 

Failure  to  appear,  new  trial  for  surprise. 
See  post,  172, 173. 

Nonattendance  of  witnesses,  new  trial  for. 
See  post,  175,  et  seq. 

8.  Mistake  aa  to  Competency  of  Witness. 

40.  The  mistake  of  counsel  as  to  the  com- 
petency of  a  witness  is  no  ground  for  granting 
a  new  trial.  (Packer  v.  Heaton,  9  Gal.  568.) 
Gited  22  Gal.  163. 
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9.  £mn€0U9  StatBment  of  EwldBncB  by  CounseL 

41.  An  erroneous  statement  of  the  testi- 
mony to  the  jury  by  counsel  in  the  trial  of 
cause  is  not  an  error  for  which  a  new  trial 
will  be  awarded.  (People  T.  Lee  Ah  Yute,  60 
Cal.  95 ;  People  v.  Bamliart,  59  Cal.  402,  cited 
60  Cal.  97, 18  Ney.  469.) 

10.  Mere  Clerical  Errore:  Erroneoue  Allowanee 

of  Interest 

» 

42.  If  statement  shows  that  too  high  rate 
of  interest  was  allowed  by  the  jury,  upon  an 
account  sued  on,  for  a  part  of  the  time,  a  new 
triiJ  will  be  granted  unconditionally  unless 
it  appears  that  plaintiff  had  not  kept  his  ac- 
count for  the  residue  of  the  time  upon  the 
erroneous  basis  of  interest,  and  he  will  con- 
sent to  remit  the  excess.  (Clark  y.  Gridley, 
35  Cal.  398.) 

48.  New  trial  is  not  necessary  where  all 
necessary  facts  are  found  upon  wnich  to  base 
judgment,  and  a  mere  computation  is  required 
to  ascertain  the  amount  for  which  judgment 
shall  be  entered.  (People  y.  Sierra  fiuttes 
Quartz  Min.  Co.,  39  Cal.  511.) 

Misdescription  of  names  in  sheriff's  return 
is  not  ground  of.    See  Jury  and  Jurors,  .58. 

//.  Mietrial  ae  to  One  Party. 

44.  No  verdict  was  rendered  by  the  jury  for 
or  against  one  of  the  defendants.  Meld^  it 
may  be  that  there  was  a  mistrial,  or  no  trial, 
as  to  such  defendant,  and  that  the  court  be- 
low may  hereafter  proceed  to  try  the  case  as 
to  him ;  but  there  was  no  cause  for  a  motion 
for  a  new  trial,  or  for  an  application  to  vacate 
the  former  verdict.  (Benjamin  v.  Stewart,  61 
Cal.  605.) 

Cited  73  Cal.  94;  2  Idaho,  850. 

/2.  Failure  to  File    Decision   Within    Statutory 

Time, 

45.  Section  632  of  the  Code  of  Civil  Proce- 
dure, requiring  the  judge  of  the  trial  court  to 
file  his  decision  with  the  clerk  within  thirtj 
days  after  the  submission  of  the  cause,  is 
directory  merely,  and  his  failure  so  to  do  is 
not  ground  for  a  new  trial.  (McLennan  v. 
Bank  of  California,  87  Cal.  569.) 

13.  Excessive  or  inadequate  Damages. 
a.  As  Ground  for  New  Trial. 

46.  Rules  by  which  courts  are  governed  in 
setting  aside  the  verdicts  of  juries  on  the 
ground  of  excessiveness  of  damages,  con- 
sidered. Per  Hastings,  C.  J.  (Payne  v. 
Pacific  Mail  S.  S.  Co.,  1  Cal.  33.) 

Cited  1  Cal.  341,  365. 

47.  Where  damages  are  unjustifiable,  the 
court  will  set  aside  a  verdict.  (McDaniel  y. 
Baca,  2  Cal.  326.) 

43.  It  is  proper  exercise  of  power  in  court 
to  grant  new  trial  on  ground  of  excessive 
damages  when  the  verdict  is  grossly  incon- 
sistent in  its  relation  to  the  facts.  (Potter  v. 
Scale,  5  Cal.  410.) 

49.  If  damages  assessed  by  verdict  of  jury 
are  clearly  excessive,  and  were  evidently 
given  under  the  influence  of  passion  or  preju- 
dice, the  appellate  court  will  grant  a  new 
trial,     (McCarty  v.  Fremont,  23  Cal.  196.) 


50.  The  discretion  of  the  lury  in  fixing  the 
amount  of  damages  for  the  death  of  an  infant 
should  not  be  interfered  with  by  the  court,  ex- 
cept in  cases  of  the  most  palpable  abase  of 
such  discretion.  (Myers  ▼.  San  FinnciBCO,  42 
Cal.  215.) 

51.  A  verdict  will  not  be  disturbed  becaiue 
excessive  unless  the  amount  of  the  damages 
is  obviously  so  disproportionate  to  the  injary 
proved  as  to  justify  tne  conclusion  that  the 
verdict  is  not  the  result  of  the  cool  and  diB- 
passionate  discretion  of  the  jury.  (Morigan 
v.  Southern  Pacific  Co.,  95  Cal.  ^1 ;  Aldnch 
v.  Palmer,  24  Cal.  513,  cited  25  Cal.  474,  34 
Cal.  623, 36  Cal.  484;  Wheaton  v.  North  Beach 
and  Mission  B.  R.  €)o.,  36  Cal.  590 ;  Morgan  y. 
Southern  Pacific  Co.,  95  Cal.  510;  Gorman  y. 
Southern  Pacific  Co.,  97  Cal.  1.) 

52.  In  this  case  it  is  not  shown  that  the 
damages  found  aro  excessive,  or  that  they 
were  given  under  the  infiuence  of  passion  or 
prejudice.  (Wilson  y.  Southern  Pacific  B.  R. 
Co.,  62  Cal.  164.) 

53.  There  is  no  reason  for  holding  the 
amount  of  damages  excessive  as  ground  for 
new  trial  when  the  sum  allowed  is  less  than 
that  claimed  in  the  complaint,  and  the  ancon- 
tradicted  evidence  of  plaintiff  shows  that  he 
suffered  twice  as  much  damage  as  that 
claimed.    (Pereira  v.  Smith,  79  Cal.  232.) 

54.  The  evidence  of  medical  experts  being 
confiicting  as  to  the  extent  and  permanency 
of  the  plaintiff's  injury,  and  thero  being  evi- 
dence tending  to  show  that  the  injury  was 
less  serious  than  the  plaintiff  contended,  held, 
that,  under  the  circumstances  attending  the 
case,  a  verdict  in  plaintiff's  favor  for  thirty 
thousand  dollars  damages  was  excessiye,  and 
the  defendant  is  entitled  to  a  new  trial  upon 
that  ground.  (Fisher  y.  Southern  Pac  B.  K 
Co.,  89  Cal.  399.) 

55.  Where  a  party  to  a  contract  of  exchange 
is  induced  by  fraud  to  substitute  another 
agreement,  and  bring  an  action  for  damages 
upon  the  first  contract,  and  the  court  in- 
structed the  juiT  that  they  could  not  find  for 
the  plaintiff  unless  he  had  proved  by  a  pre- 
ponaerance  of  evidence  that  ne  was  damaged 
Dy  the  agreement  to  take  the  lots  last  con- 
tracted for  in  lieu  of  those  first  contracted  for, 
and  the  evidence  does  not  show  that  he  wm 
damaged  thereby  in  any  appreciable  sum,  the 
damages  allowed  should  at  most  be  only 
nominal,  and  a  verdict  in  favor  of  the  plain- 
tiff for  damages  in  the  sum  of  two  thousand 
ive  hundred  dollars  is  contrary  to  the  in- 
structions of  the  court  and  should  be  set 
aside  for  that  reason.  (Marriner  y.  Benni- 
son,  91  Cal.  555.) 

56.  Verdict  for  damaces  in  excess  of  amount 
asked  for  in  the  complaint  will  be  set  aside. 
(Garlick  v.  Bower,  62  Cal.  65;  Yandeford  v. 
Foster,  62  Cal.  179.) 

Cited  68  Cal.  6. 

57.  In  an  action  for  negligence  resulting  in 
the  death  of  a  human  being,  nothing  appear- 
ing to  justify  merely  nominal  damages,  a  ver- 
dict assessing  the  damages  at  one  dollar  may 
be  set  aside  as  inadequate,  and  a  new  trial 
granted.  (Wolford  v.  Lyon  Gravel  Gold  Min. 
Co.,  63  Cal.  488. ) 

58.  Thero  is  no  provision  of  the  statute 
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\vhich  aathorizes  the  setting  aside  of  a  find- 
ing because  of  the  *'  passion  or  prejudice"  of  a 
jury  exhibited  by  tiie  rendition  of  a  verdict 
for  insufficient  damages ;  and,  as  the  whole 
matter  is  statutory,  such  assignment  is  not 
proper  as  an  independent  ground  for  setting 
aside  a  verdict,  (Benjamin  v.  Stewart,  61 
Cal.605.) 

69.  A  new  trial  may  be  granted  to  the 
party  who  obtained  a  verdict  when  the  dam- 
ages awarded  to  him  are  less  than  he  was  en- 
titled to,  (Mariani  v.  Dougherty,  46  Cal. 
26.) 

60.  A  verdirt  for  two  hundred  dollars  dam- 
ages is  not  a  just  and  fair  compensation  for 
the  damages  sustained,  caused  by  the  careless 
and  reckless  taking  of  human  life,  and  such 
verdict  justifies  the  court  in  granting  the 
plaintiff  a  new  trial.  (Mariani  v.  Dougherty, 
46  Cal.  26.) 

61.  In  an  action  to  recover  damages  for  per- 
sonal injuries,  the  plaintiff,  in  whose  favor 
the  verdict  is  rendered,  may  move  for  a  new 
trial,  Ufion  the  ground  that  the  verdict,  being 
too  small,  is  not  sustained  by  the  evidence. 
(Bennett  v.  Hobro,  72  Cal.  178.) 

62.  Where  the  evidence  clearly  shows  that 
plaintiffs  were  largely  and  seriously  damaged 
by  water  flowing  over  their  land,  and  that 
a  very  large  part  of  the  water  was  caused  to 
flow  there  by  the  act  of  defendants,  though 
mingled  with  a  larger  volume  of  water  flow- 
ing from  other  sources,  a  finding  that  the 
damage  caused  by  the  acts  of  the  defendants 
was  to  the  extent  of  only  one  dollar  is  against 
evidence.     (Learned  v.  Castle,  78  Cal.  454.) 

Inadequate  damages,  new  trial  for.  See 
Agistors. 

Excessive  damages.    See  Slander,  68. 

Excessive  damages,  what  must  appear.  See 
Trespass,  82. 

Judgment  broader  than  facts  alleged  ia  not 
ground  of.    See  Judgments,  502. 

Excessive  allowance  of  interest.  See  ante, 
IV,  10. 

b.  Remission  of  Excess. 

63.  It  seems  that  where  a  jury  has  passed 
upon  a  question  of  unliquidated  damases  the 
court  below  has  no  right  to  direct  the  plaintiff 
to  remit  a  part  of  the  verdict.  In  case,  how- 
ever, the  plaintiff  does  enter  into  a  stipulation 
to  remit  part  of  the  damages  found  by  the 
jury  he  will  be  held  to  his  stipulation. 
(George  v.  Law,  1  Cal.  363.) 

64.  In  requiring  a  remittitur  of  a  portion  of 
the  judgment,  as  terms  for  refusinK  the  mo- 
tion for  a  new  trial,  the  court  used  a  sound 
and  admitted  discretion.  (Benedict  v.  Coz- 
sens,  4  Cal.  381.) 

Cited  98  Cal.  17. 

65.  If  the  findings  are  not  sustained  by  the 
evidence  on  a  question  of  damages,  the  court 
may  require  the  plaintiff  to  remit  the  dam- 
ages or  submit  to  a  new  trial.  (Carpentier  v. 
Gardiner,  29  Cal.  160.) 

Cited  32  Cal.  235 ;  35  Cal.  369 ;  38  Cal.  631. 

66.  The  denial  of  a  motion  for  a  new  trial 
in  an  action  for  damages  for  personal  injuries, 
upon  condition  that  the  moving  party  remit 
part  of   the  amount  of  the   verdict  found 


against  him,  is  within  the  discretion  of  the 
trial  court.  (Davis  v.  Southern  Pacific  Co., 
98  Cal.  13.) 

67.  Courts  may  impose,  as  a  condition  of  al- 
lowing a  verdict  to  stand  in  other  respects, 
the  remission  of  damages  in  cases  where  there 
was  no  evidence  on  the  subject  of  damages,  or 
where  the  evidence  was  entirely  incompetent, 
or  where  the  court  differs  from  the  jury  as  to 
the  effect  of  the  evidence.  But  where,  as  in 
this  case,  the  verdict  for  the  damages  was 
based  entirely  upon  an  admission  by  the  rec- 
ord, it  must  stand.  The  admission,  if  good 
for  any  thing,  is  good  for  the  entire  amount 
specified.  (Patterson  v.  Ely,  19  Cal.  28. ) 
(Jited  86  Cal.  114. 

68.  The  court  below  made  an  order  grant- 
ing the  defendant  a  new  trial  unless  the  plain- 
tiff should  remit  a  specified  portion  of  the 
damages.  The  plaintiff  declined  to  do  so,  and 
appealed  from  the  order.  Held,  the  practice 
adopted  by  the  judge  below  has  been  several 
times  approved  here,  and  we  cannot  say  the 
evidence  did  not  justify  his  action.  (Gregg 
V.  San  Francisco  etc.  R.  B.  Co.,  59  Cal.  312.) 
Cited  98  Cal.  18. 

69.  Where  successful  party  consents  to 
proper  reduction  of  his  judgment,  it  is  not 
error  to  refuse  a  new  trial.  (Chapin  v. 
Bourne,  8  Cal.  294.) 

Cited  67  Cal.  375;  98  Cal.  17. 

70.  If  verdict  is  excessive  supreme  court 
will  award  new  trial  unless,  after  the  remit- 
titur goes  down,  the  partv  in  whose  favor  it 
was  rendered  files  with  the  clerk  a  written 
consent  that  the  judgment  be  modified. 
(Atherton  v.  Fowler,  46  Cal.  323.) 

71.  If  a  verdict  for  plaintiff  is  for  an  exces- 
sive amount,  the  defendant  is  entitled  to  have 
it  reduced  or  a  new  trial  granted  without  the 
imposition  of  any  terms  upon  him,  and  he 
cannot  be  required  to  accept  an  offer  of  re- 
mittitur of  the  excess  as  a  finality,  so  as  to 
deprive  him  of  the  right  to  assign  other  er- 
rors affecting  the  plaintiff's  right  of  recovery. 
(Gardner  v.  Tatum,  81  Cal.  370.) 

Cited  98  Cal.  18. 

Remittitur  of  excess.  See  Ejectment,  414 ; 
Judgments,  232 ;  Watercourses,  440,  et  seq. 

Excessive  judgment,  release  of  part.  See 
Appeals,  XII,  6,  a. 

c  How  Presented. 

72.  Specification  of  error  in  the  statement, 
to  the  effect  that  it  appears  from  the  evi- 
dence that  the  injuries  of  the  plaintiff  were 
very  serious  and  that  the  sum  found  by  the 
jury  was  unreasonable  and  grossly  inade- 
quate, is  a  sufficient  specification.  (Bennett 
V.  Hobro,  72  Cal.  178.) 

Cited  88  Cal.  232. 

73.  On  appeal  from  an  order  denying  a  new 
trial  a  point  that  the  verdict  is  for  too  small 
a  sum  cannot  be  considered  in  the  supreme 
court  if  it  be  not  particularly  specified  as  a 
ground  of  objection  in  the  statement.  (Liv- 
ermore  v.  Stine,  43  Cal.  274.) 

74.  It  may  be  that,  under  the  fifth  statutory 
ground  for  new  trial,  '*  insufficiency  of  the 
evidence  to  justify  the  verdict,"  a  party 
might  urge  that  the  jury  .ound  against  the 
evidence  in  finding  a  less  sum  than  the  evi- 
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dence  established  as  the  amomit  of  damages 
sustained.  But  in  such  case  the  statement 
must  specify  the  particulars  of  insufficiency ; 
otherwise,  it  must  be  disregarded.  (Ben- 
jamin V.  Stewart,  61  Cal.  605.) 

75.  Where,  on  motion  for  new  trial,  the  ver- 
dict is  objected  to  on  the  ground  that  the 
damages  are  assessed  in  too  great  or  too  small 
a  sum,  it  is  a  sufficient  specification  to  say 
that  the  verdict  in  respect  to  said  damages  is 
not  sustained  by  the  evidence,  (Du  Brutz  v. 
Jessup,  54  Cal.  118.) 

Cited  72  Cal.  179 ;  73  Cal.  167 ;  88  Cal.  232. 

76.  In  an  affidavit  for  a  new  trial,  the  alle- 
gation of  the  affiant  that,  *'  as  he  is  informed 
and  believes  the  damages,  assessed  were  exces- 
sive and  more  than  could  be  recovered  on  a 
fair  trial  of  the  action,''  is  insufficient  as 
a  statement  of  a  meritorious  defense  upon 
which  to  justify  any  disturbance  of  the  ver- 
dict. The  facts  should  be  stated  from  which 
the  court  can  perceive  whether  the  damages 
are  excessive,  and  whether,  on  another  trial, 
there  would  be  any  probabilit]^  of  a  verdict 
for  a  less  amount,  or  that  there  is  any  defense 
to  the  claim.    (Patterson  v.  Ely,  19  Cal.  28.) 

14.  ¥erdiet  or  Judgment  Against  Law, 

77.  That  a  verdict  or  other  decision  of  fact 
is  against  law  is  a  ground  of  motion  for  a  new 
trial.     (Martin  v.  Matfield,  49  Cal.  42.) 

78.  A  verdict  contrary  to  an  instruction  of 
the  court  upon  a  point  of  law  is  a  verdict 
against  law.    (Beclez  v.  Save,  71  Cal.  552.) 

79.  Where  a  new  trial  is  asked  on  the 
ground  that  the  verdict  is  against  law,  and  it 
appears  that  the  jury  must  either  have  disre- 
garded the  law,  as  given  in  the  instructions  of 
the  court,  or  else  have  found  a  fact  wholly 
contrary  to  the  evidence,  the  verdict  is  against 
law  and  it  is  proper  to  grant  a  new  trial  on 
that  ground.  (Sweeney  v.  Central  Pac.  R.  R. 
Co.,  57  Cal.  15.) 

80.  If  a  jur^r  disregards  the  instructions  of 
the  court  it  is  the  duty  of  the  court  to  set 
the  verdict  aside,  whether  the  instruction  was 
right  or  wrong.  (Aguirre  v.  Alexander,  58 
Cal.  21,  30.) 

81.  A  verdict  of  a  jury,  in  disobedience  to 
the  instructions  of  the  court,  although  the  in- 
struction itself  was  not  correct  in  point  of 
law,  is  a  verdict ''  against  law,"  under  subdi- 
vision 6  of  section  193  of  the  Practice  Act. 
(Emerson  v.  County  of  Santa  Olara,  40  Cal. 
543.) 

Cited  50  Cal.  233 ;  54  Cal.  159 ;  56  Cal.  496 ;  58 
Cal.  30;  71  Cal.  553;  79  Cal.  321;  92  Cal. 
391. 

82.  When  it  is  apparent  that  the  instruc- 
tion disregarded  hy  the  jury  was  erroneous, 
and  the  verdict  is  in  other  respects  proper, 
and  no  injury  has  been  done  the  party  or  can 
result  from  the  error  com  plained  of,  the  ver- 
dict should  not  be  set  aside  as  '^against  law." 
Per  Crockett,  J.,  dissenting.  (Emerson  v. 
Santa  Clara  County,  40  Cal.  543.) 

83.  A  verdict  cannot  be  said  to  be  against 
law,  as  contrary  to  the  instructions  of  the 
court,  because  inconsistent  with  the  facts  as 
maintained  by  one  party,  if  the  iury  might, 
upon  the  evidence,  have  aecided  tne  question 
of  fact  contrary  to  such  party  and  consist- 


ently with  the  instmctions.    (Korthem  Ry. 
Co.  V.  Jordon,  87  Cal.  28.) 

84.  Verdict  which  is  more  favorable  to  de- 
fendant than  is  warranted  by  the  evidence 
and  instructions,  but  which  is  within  the 
province  of  the  jury  to  find,  is  not  in  any 
sense  contrary  to  law.  (People  v.  Jamarilloy 
57  Cal.  111.) 

85.  Upon  a  review  of  the  evidence,  held, 
that  the  verdict,  under  the  instructions  of  the 
court,  is  not  against  law.  (Declea  v.  Save,  71 
Cal.  552.) 

86.  The  allegation  in  the  statement,  on  a 
motion  for  a  new  trial,  that  the  verdict  is 
against  law  is  not  sustained  by  showing  that 
it  is  not  justified  by  the  evidence.  (Bnunagim 
V.  Bradshaw,  39  Cal.  24.) 

87.  That  jndgment  is  againpt  law  is  not 

Sound  of  motion  for  a  new  trial.    (Martin  v. 
atfield.  49  Cal.  42;   Boston  Tunnel  Co.  v. 
McKenzie,  67  Cal.  485.) 

Judgment  against  law  is  not  ground  of. 
See  post,  348. 

88.  Where  all  the  material  issues  made  by 
the  pleadings  are  determined  by  the  findings, 
and  the  findings  are  not  attacked  as  unsus- 
tained  by  the  evidence,  a  party  cannot  de- 
mand a  new  trial  upon  the  ground  that  the 
court  erroneously  applied  the  law  to  the  fact«, 
or  drew  the  wrong  conclusion  of  law  from  the 
facts  found.  The  remedy  in  such  case  is  by 
appeal  from  the  judgment.  (Estate  of  Doyle, 
73  Cal.  564.) 

Cited  93  Cal.  526. 

89.  Where  statement  shows^  that  no  excep- 
tions were  taken  durins  the  trial  to  any  act 
of  the  court,  a  motion  for  a  new  trial  on  the 
ground  that  the  decision  is  against  law  is 
properly  denied.  (Patent  Brick  Co.  v.  Moore, 
75  <5al.  250.) 

90.  A  judgment  based  upon  findines  which 
do  not  determine  ail  the  issues  raised  by  the 
pleadings  is  a  decision  against  law,  for  which 
a  new  trial  may  be  had.  (Knight  v.  Roche, 
56  Cal.  15.) 

Cited  85  Cal.  168;  90  Cal.  328;  2  Idaho,  850. 

91.  An  error  of  the  trial  court  in  rendering 
conclusions  of  law  which  are  not  supported 
by  ^e  findings  is  an  error  which  should  be 
reviewed  by  a  direct  appeal  from  the  Judg- 
ment, and  is  not  a  "  decision  against  law''  for 
which  a  new  trial  should  be  granted.  (Shank- 
linv.  Hall,  100  Cal.  26.) 

92.  Erroneous  conclusions  of  law  from  find- 
ings of  fact  constitute  a  decision  against  law 
for  which  a  new  trial    should  be  granted. 
(Simmons  v.  Hamilton,  56  Cal.  493,  495.) 
Distinguished  73  Cal.  571. 

15.  ¥erdict.  Judgment,  or  Findings  Against  Ewi- 

dence, 

a.  As  Ground  for  New  TriaL 

93.  The  granting  of  a  new  trial  upon  the 
ground  that  the  former  verdict  or  decision 
was  not  supported  by  the  evidence  is  within 
the  discretion  of  the  trial  court,  and  unless 
it  appears  that  there  has  been  an  abuse  of. 
that  discretion,  the  action  of  the  trial  court 
will  not  be  reversed.  (Cole  v.  Wilcox,  99  Cal. 
549.) 

04.  If  the  court  below  is  of  the  opinion  that 
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the  eridenoe  preponderates  against  fheyer- 
dicty  it  is  its  duty  to  grant  a  new  trial. 
(Mason  y.  Austin,  46  Cal.  383.) 

95.  Where  the  decision  is  against  the  weight 
of  the  evidence  it  is  the  duty  of  the  court  to 
grant  a  new  trial.  So  held  where  a  new  trial 
was  granted  hy  the  superior  court  in  a  case 
tried  in  the  district  court.  (Irving  v.  Cun- 
ningham, 58Cal.  S06.) 

Cated  71  Cal.  222;  72  Cal.  179;   79  Cal.  407; 
85  Cal.  377;  92  Cal.  601. 

96.  If  the  evidence  clearly  preponderates 
asainst  verdict  or  finding,  it  is  the  duty  of 
the  lower  court  to  set  it  aside.  (Hawkins  v. 
Ahhott,  40  Cal.  639.) 

97.  It  is  the  duty  of  a  judge  in  a  criminal 
case  to  grant  a  new  trial  to  the  defendant  if 
he  is  not  satisfied  that  the  evidence  as  a 
whole  was  sufficient  to  sustain  the  verdict  of 
oonviction.    (People  v.  Lun  Yit,  83  Cal.  130.) 

98.  In  a  criminal  case  the  defendant  may 
move  for  a  newtrisd  on  the  ground  of  the 
preponderance  of  the  evidence  in  his  favor 
upon  some  issue  which  it  is  material  for  the 
prosecution  to  establish,  and  the  court,  if  it 
18  of  the  opinion  that  there  is  such  a  prepon- 
derance, snould  set  aside  the  verdict.  (Peo- 
ple V.  Ashnauer,  47  Cal.  98.) 

Cited  83  Cal.  134. 

99.  Where  a  case  is  tried  by  a  jury,  if  the 
judge  is  not  satisfied  with  the  venlict,  and  is 
convinced  that  it  is  clearly  against  the  weight 
of  the  evidence,  it  is  his  duty  to  set  it  aside, 
even  though  tnere  may  have  been  some  con- 
flict in  the  testimony.  (Dickey  v.  Davis,  39 
Cal.  565.) 

Cited  46  Cal.  579 ;  67  Cal.  124 ;  85  Cal.  377 ;  92 
Cal.  501;  11  Mont.  52;  20  Nev.  121. 

100.  It  is  not  error  to  deny  a  new  trial 
where  the  evidence  sustains  the  findings. 
(Blackford  v.  Whistler,  57  Cal.  136.) 

101.  Where  evidence  was  not  sufficient  to 
warrant  verdict   a  new  trial  was  properly 

§  ranted.     (Wetzlar  v.  North  Western  Ice  Co., 
Cal.  176 ;  Potter  v.  Carney,  8  Cal.  574 ;  East- 
erling  v.  Power,  12  Cal.  88.) 

102.  Where  the  verdict  of  the  jury  is  clearly 
against  the  evidence  a  new  trial  will  l)e 
awarded.    (Bagley  v.  Eaton,  8  Cal.  159.) 

103.  New  trial  will  be  granted  where  the 
evidence  is  clearly  insufficient  to  justify  a 
conviction  and  the  error  is  confessed  by  the 
attorney  general.  (People  v.  Hordissen,  59 
Cal.  403.) 

104.  When  material  finding  of  fact  is  un- 
8Upix>rted  by  evidence,  and  is  contradictory 
of  other  findings,  the  failure  to  make  the 
finding  in  accordance  with  the  evidence 
necessitates  a  new  trial.  (Felton  v«  Le 
Breton,  92  Cal.  457.) 

105.  If  a  verdict  is  wholly  unsupported  by 
the  evidence,  as  to  the  quantity,  quality,  ana 
value  of  the  property  sued  for,  it  should  not 
be  allowed  to  stand.  (Campbell  v.  Jones,  38 
Cal.  507.) 

106.  Where  it  is  evident  that  the  jury  must 
have  acted  under  mistaken  impression  as  to 
the  legal  effect  of  the  evidence,  or  in  total 
disregard  of  it,  a  new  trial  will  be  ordered. 
(Mintum  v.  Burr,  20  Cal.  48.) 

Cited  1  Wyo.  346. 


107.  Granting  of  new  trial  on  ground  that 
verdict  of  jury  was  against  admissions  of  the 
defendant,  who  was  called  as  a  witness,  is  a 
decision  of  the  court  that  the  evidence  was 
insufficient  to  justify  the  verdict.  (Loren- 
zana  v.  Camarilio,  41  Cal.  467.) 

108.  To  justify  interference  with  verdict  of 
jury  in  criminal  action^  there  must  be  an  ab- 
sence of  evidence  against  the  prisoner,  or  a 
decided  preponderance  of  evidence  in  his 
favor.  (People  v.  Ah  Loy,  10  Cal.  301.) 
Cited  27  Cal.  501 ;  5  Utah,  622;  1  Wyo.  84. 

109.  Verdict  will  ziot  be  set  aside  as  con- 
trary to  evidence  where  there  were  but  two 

Sarties  to  the  transaction,  and  one  of  them  is 
ead,  and  the  survivor,  the  only  witness,  is 
contradicted  on  other  matters,  and  does  not 
testify  positively  as  to  the  existence  of  the 
fact  on  which  the  jury  found.  (Thompson  v. 
Toiand,  48  Cal.  99.) 

110.  Insufficiency  of  the  evidence  to  justify 
the  judgment  is  not  a  ground  of  motion  for  a 
new  trial.  It  is  insufficiency  of  the  evidence 
to  justif)r  the  verdict,  or  other  decision  of  fact, 
upon  which  a  new  trial  must  be  asked.  (Mar- 
tin V.  Matfield,  49  Cal.  42.) 

Cited  49  Cal.  166;  56  Cal.  17;  65  Cal.  260;  67 
Cal.  165,  486:  73  Cal.  571 ;  83  Cal.  451 ;  93 
Cal.  526;  2 Idaho,  385;  16  Nev.  174;  21  Nev. 
235. 

111.  Conceded  for  the  purposes  of  this  case, 
but  held  unnecessary  to  decide,  that  where 
all  the  issues  of  fact  raised  by  the  pleadings 
are  found  upon  ]}y  the  court  an  erroneous 
judgment  drawn  from  these  facts  cannot  be 
corrected  by  means  of  a  motion  for  a  new 
trial.  (Knight  V.Roche,  56  Cal.  15.) 
Cited  89  Cal.  195. 

112.  A  motion  for  a  new  trial  cannot  be 
based  on  the  ground  of  the  insufficiency  of 
the  evidence  to  justify  the  judgment.  The 
motion  should  be  directed  to  the  decision 
and  not  the  judgment.  (Boston  Tunnel  Co. 
V.  McKenzie,  67  Cal.  485.) 

113.  The  objection  that  the  evidence  does 
not  warrant  the  judgment  can  be  enter- 
tained only  on  motion  for  a  new  trial. 
(James  v.  Williams,  31  Cal.  211.) 

Duty  and  discretion  as  to  new  trial  where 
evidence  is  conflicting.    See  post,  X. 

Verdict,  when  against  evidence.  See  Bound- 
aries, II,  8,  e;  Gifts,  29. 

Insufficiency  of  evidence.  See  Appeals, 
XI,  22 ;  Bankruptcy  and  Insolvency,  69. 

Insufficiency  of  evidence  is  not  ground  of. 
See  post,  348. 

Insufficiency  of  evidence  to  support  verdict 
is  ground  of.    See  Wills,  92. 

Presumption  of  sufficiency  of  evidence  to 
sustain  verdict,  judgment,  or  findings.  See 
Appeals,  XI,  24,  g. 

Duty  and  discretion  of  judge,  where  evi- 
dence confiicting.    See  post,  X. 

b.  Error,  How  Presented. 
See  Appeals,  YII,  10. 

114.  In  a  criminal  case,  when  a  motion  for 
a  new  trial  is  made  on  the  ground  that  the 
verdict  is  contrary  to  the  evidence  the  mo- 
tion is  heard  as  it  would  be  were  it  brought 
on  for  hearing  immediately^  after  the  rendi- 
tion of  the  verdict,  and  neither  a  statement 
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nor  the  reporter's  notes  are  required  to  be 
filed  in  support  of  the  motion.  (People  ▼• 
Fisher,  61  Cal.  319.) 

Cited  56  Cal.  118;  80  Cal.  488;  distinguished 
62  eal.  624. 

116.  The  court  will  not  grant  a  new  trial  on 
the  ground  that  the  evidence  is  insufficient  to 
justify  the  finding,  if  the  moving  party  fails 
to  aver  that  as  one  of  the  grounds  on  which 
he  will  rely.  (Fitch  v.  Bunch,  30  CaU  208.) 
Cited  1  Mont.  663. 

116.  An  allegation  in  a  statement  upon  mo- 
tion for  new  trial,  under  the  head  of  '*  Specifi- 
cations of  particulars  in  which  the  evidence 
is  insufficient  to  justify  the  verdict,"  as  to 
"what  the  evidence  shows,"  is  unnecessary 
and  out  of  place  in  the  specifications  required 
by  section  669  of  the  Code  of  Civil  Procedure, 
and  is  insufficient  as  a  specification.  (Daw- 
son V.  Schloss,  93  Cal.  194.) 

Cited  97  Cal.  463. 

117.  If  statement  does  not  show  that  it  em- 
bodies all  the  evidence  given  on  the  trial  a 
new  trial  will  not  be  granted  on  the  ^ound 
that  the  verdict  is  contrary  to  the  evidence, 
even  if  there  is  no  conflict  in  the  evidence  con- 
tained in  the  statement.  (Dawley  v.  Hovioos, 
23  Cal.  103.) 

Cited  1  Nev.  28;  criticised  28  Cal.  311. 

118.  Where  a  statement  on  motion  for  a 
new  trial  fails  to  specify  wherein  the  evidence 
is  insufficient  to  justify  the  decision,  such  in- 
sufficiency, as  a  ground  of  the  motion,  will  be 
disregarded.  (Sanchez  v.  McMahon,  36  Cal. 
218,  cited  5  Nev.  261 ;  Burnett  v.  Pacheco,  27 
Cal.  408,  cited  36  Cal.  120,  68  Cal.  376;  Vilhac 
V.  Biven,  28  Cal.  409,  cited  38  Cal.  280, 7  Mont. 
306,  6  Nev.  261,  8  Utah,  180;  Pralus  v.  Pacific 
Gold  etc.  Min.  Co.,  36  Cal.  30,  cited  92  Cal.  6; 
Butterfield  v.  Central  Pac.  R.  R.  Co.,  37  Cal. 
381,  cited  43  Cal.  424,  7  Mont.  305;  Harding 
V.  Vandewater,  40  Cal.  77 ;  Hill  v.  Weisler,  49 
Cal.  146;  Crane  v.  Gladding,  69  Cal.  303; 
Coveny  v.  Hale,  49  Cal.  552,  cited  83  Cal.  299, 
451,  84  Cal.  632;  ^Benjamin  v.  Stewart.  61  Cal. 
605;  Bate  v.  Miller,  63  Cal.  233,  cited  71  Cal. 
663:  Silva  v.  Holland,  74  Cal.  530;  Lowrie 
V.  Salz,  76  Cal.  349;  Patent  Brick  Co.  v. 
Moore,  76  Cal.  205;  Cummings  v.  Ross,  90 
Cal.  68.) 

119.  A  statement  on  motion  for  a  new  trial 
must  contain  the  specifications  particularly 
pointing  out  wherein  the  judgment  is  not 
warranted  by  the  evidence,  or  wherein  the 
facts  found  are  contrary  to  the  evidence,  or 
what  the  errors  in  law  were,  if  the  new  trial 
is  asked  on  said  grounds,  or  it  will  be  disre- 
garded.   (Kusel  ▼.  Sharkey,  46  Cal.  3.) 

120.  If  the  statement  on  motion  for  a  new 
trial  fails  to  specify  wherein  the  evidence  was 
insufficient  to  justify  the  verdict  the  appel- 
late court  is  precluded,  by  the  statute,  irom 
all  inquiry  upon  that  subject,  notwithstand- 
ing the  statement  purports  to  contain  all  the 
evidence  given  on  the  trial.  (Brumagim  v. 
Bradshaw,  39  Cal.  24.) 

Cited  40  Cal.  83;  46  Cal.  603;  10  Mont.  114; 
20  Nev.  116. 

121.  In  an  application  for  a  new  trial  on 
the  ground  that  ohe  evidence  does  not  justify 
the  decision,  a  specification  that  the  evidence 


is  insufficient  to  justify  the  Judgment  is  not 
sufficient.    (Kelly  v.  Mack,  49  GU.  523.) 
Cited  73  Cal.  167 ;  83  Cal.  461. 

122.  In  such  case  a  specification  that  the 
cause  of  action  set  forth  in  the  complaint  is 
not  sustained  by  the  evidence  is  not  sofil- 
dent.    (Kelly  y.  Mack,  49  Cal.  523.) 

123.  A  general  specification  that  "  there  is 
no  evidence  to  support  the  verdict"  is  insuf- 
ficient where  there  are  several  facts  iuTolved 
in  and  affirmed  by  the  verdict.  (Dawaon  ▼. 
Schloss,  93  Cal.  194.) 

124.  If  the  statement  on  motion  for  a  new 
trial  does  not  specify  the  particulars  in  which 
the  evidence  is  alleged  to  be  insufficient  the 
appellate  court  will  assume  the  facts  admitted 
in  the  pleadings  as  well  as  those  found.  (Love 
v.  Sierra  Nevt^a  etc.  Min.  Co.,  32  Cal.  639.) 

126.  Speciflcatiuns  of  error,  in  a  suit  in 
equity,  as  to  the  insufficiency  of  the  evidence 
to  sustain  the  decision,  which  are  not  directed 
at  any  particular  one  of  numerous  findings  of 
fact  upon  the  various  issues  involved,  but  at 
all  of  them,  at  tne  verdict  of  the  jury  upon  an 
issue  submitted  to  them,  which  was  adopted 
by  the  court,  and  a  finding  made  thereon,  anil 
at  the  judgment,  are  insufficient.  (Cum- 
mings V.  Ross,  90  Cal.  68.) 

126.  If  the  moving  party,  on  motion  for 
new  trial,  intends  to  rely  on  the  point  that  a 
finding  of  fact  is  contrary  to  the  evidence,  he 
should  specify  in  his  statement  wherein  such 
finding  is  not  justified  by  the  evidence.  It  is 
not  sufficient  for  him  to  state  generally  that 
the  evidence  is  insufficient  to  justify  the  find- 
ings. (Beans  v.  Emanuelli,  36  Cal.  117.) 
Cited  43  Cal.  424 ;  77  Cal.  189. 

127.  If  a  new  trial  is  applied  for  on  the 
ground  that  the  findings  of  fact  are  against 
the  evidence  the  moving  party  should  specify 
in  his  statement  each  particular  finding  of 
fact  which,  in  his  opinion,  is  against  the  evi- 
dence, instead  of  stating  in  general  terms  that 
an  alleged  finding,  which  is  the  result  of 
several  facts  found  separately,  is  against  the 
evidence.    (Leroy  v.  Rogers,  30  Cal.  229.) 

128.  Specifications,  in  a  statement  on  motion 
for  new  trial,  of  particulars  of  the  insufficiency 
of  the  evidence  to  sustain  the  decision  of  the 
trial  court,  which  do  not  purport  to  state 
wherein  in  any  particular  the  evidence  is  in- 
sufficient to  sustain  or  justify  the  decision, 
but  merely  state  that  there  was  no  evidence 
to  sustain  or  justify  certain  findings  by  num- 
bers, or  which  stand  alone  as  mere  statements 
as  to  what  the  evidence  shows,  or  as  to  what  it 
was  upon  the  trial,  without  bein^  joined  to 
a  proper  specification,  are  insufficient,  under 
section  669  of  the  Code  of  CivU  Procedure. 
(Spotts  V.  Hanley,  86  Cal.  165.) 

129.  A  specification  in  a  statement  on  mo- 
tion for  a  new  trial,  that  there  was  no  evi- 
dence tending  to  show  that  the  defendant 
wrongfully  entered  upon  the  demanded  prem- 
ises or  ejected  the  plaintiff  therefrom,  is  not 
sufficient  to  enable  the  court  to  review  the 
evidence  on  such  point.  It  only  points  to  the 
character  of  the  defendant's  entrv.  (Doherty 
V.  Enterprise  Min.  Co.,  60  Cal.  187.) 

Cited  83  Cal.  299. 

130.  A  specification  in  a  bill  of  exceptions, 
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as  a  reason  why  a  new  trial  should  he  granted, 
**  that  the  said  judgment  is  contrary  to  the 
evidence  in  this''  (then  stating  wherein), 
does  not  enable  the  court  to  inquire  whether 
the  findings  are  justified  by  the  evidence. 
(Coveny  v.  Hale,  49  Cal.  652.) 
Cited  83  Cal.  299,  451 ;  89  Cal.  24;  90  Cal.  71. 

131.  Where  material  facts  to  prevailing 
party  are  admitted  on  the  trial,  and  a  motion 
for  new  trial  is  made  on  the  ground  of  the  in- 
sufficiency of  the  evidence  to  sustain  the  ver- 
dict or  other  decision,  it  is  the  duty  of  the  re- 
spondent to  see  that  they  are  included  in  the 
statement  on  said  motion ;  or,  if  they  form 
part  of  the  records  of  the  case,  then  to  have 
them  supplied,  upon  suggestion,  in  this  court, 
of  a  diminution  of  record.  (Smith  v.  Athem, 
34  Cal.  606.) 

132.  If  a  finding  contains  several  specific 
statements  of  fact  it  ia  not  sufficient  for  the 
specification  to  refer  to  the  finding  by  its 
number  and  state  that  it  is  not  supported  by 
the  evidence.  Each  sx>ecific  statement  of  fact 
should  be  specified  as  not  supported  by  the 
evidence.     (Anthony  v.  Jillson,  83  Cal.  296.) 

133.  Specifications,  in  a  statement  on  mo- 
tion for  new  trial,  **  that  the  first  finding  is  not 
sustained  by  the  evidence,"  "  that  the  second 
finding  is  not  sustained  by  the  evidence,"  etc., 
held  (with  reference  to  the  findings  cited  by 
the  court)  to  be  insufficient.  (Eddelbuttel  v. 
Durrell,  65Cal.  277.) 

Cited  69  Cal.  204 ;  73  Cal.  167 ;  76  Cal.  105 ;  83 
Cal.  299;  85  Cal.  165;  90  Cal.  71;  92  Cal.5; 
03  Cal.  200. 

134.  Specification  of  insufficiency  in  evi- 
dence is  only  required  to  be  full  enough  to 
enable  court  to  understand  the  question  pre- 
sented under  section  659  of  the  Code  of  Civil 

A  Procedure.   (Newell  v.  Desmond,  63  Cal.  242. ) 

135.  When  a  motion  is  made  for  a  new  trial, 
on  the  ground  that  the  evidence  is  insufficient 
to  justify  the  verdict,  a  specification  of  such 
insufficiency  of  the  evidence  is  good  if  it  direct 
the  attention  of  the  adverse  party  to  the  par- 
ticular point  on  which  it  is  claimed  the  evi- 
dence is  insufficient.     (McCullough  v.  Clark, 

^    41  Cal.  298.) 

136.  If  the  statement  of  the  plaintiff  on  mo- 
tion for  a  new  trial  specifies,  as  a  reason  wh^ 
a  new  trial  should  be  granted,  that  "there  is 
no  evidence  to  show  that  the  title  ever  has 
been  in  the  defendant,"  it  is  sufficient  to  en- 
able the  court  to  review  the  evidence  as  to  the 
defendant's  title  by  adverse  possession.   ( Mor- 

,     ris  V.  De  Celis,  51  Cal.  56.) 
^  Cited  73  Cal.  167. 

137.  In  an  action  of  ejectment  the  court 
found,  in  general  terms,  that  the  plaintiffs 
were,  at  a  day  anterior  to  the  commencement 
of  the  action,  the  owners  and  seised  in  fee 
and  possessed  of  the  land  in  suit,  and  that 
the  defendant  had  wrongfully  ejected  them 
from  such  possession.  The  defendant  moved 
for  a  new  trial,  on  the  ground  that  the  evi- 
dence was  insufficient  to  justify  the  decision. 
The  assignments  of  error  followed  the  find- 
ings, andwere  to  the  effect  that  the  evidence 
was  insufficient  to  show  that  the  plaintiffs,  or 
either  of  them,  was  the  owner,  or  that  the 
defendant  ever  ejected  them  from  the  land. 
Held,  that  the  specifications  were  sufficient, 


although  the  particulars  in  which  theevidence 
was  claimed  to  be  insufficient  were  not  stated. 
(Wise  V.  Burton,  73  Cal.  166.) 

138.  Although  the  specifications,  in  a  jstate- 
ment  on  motion  for  new  trial,  of  insufficiency 
of  the  evidence  to  justify  the  decision  as  to 
the  ownership  of  land  involved  in  an  action  of 
ejectment  may  be,  in  themselves  considered, 
too  general,  yet,  where  all  the  facts  of  the  case 
are  settled  by  stipulation  of  the  parties  ex- 
cepting one  specific  issue  tried,  upon  which 
the  ownership  of  the  land  depended,  the 
specifications  are  aided  by  that  fact.  (Tro- 
mans  v.  Mahlman,  92  Cal.  1.) 

139.  In  an  action  tried  before  the  codes 
went  into  effect,  if  the  plaintiff  recovered 
judgment,  and  the  defendant  pleaded  the 
statute  of  limitations,  and  there  was  no 
finding  on  that  issue,  a  finding  is  implied 
against  the  defendant,  and  if  he  moves  for  a 
new  trial  he  must  specify,  in  his  statement, 
wherein  he  claims  the  evidence  was  insuffi- 
cient to  sustain  this  implied  finding.  (Mahon 
V.  San  Rafael  T.  R.  Co.,  49  Cal.  270.) 

Cited  20  Nev.  116. 

140.  Where,  notwithstanding  written  find- 
ings have  been  filed,  the  judgment  rendered 
therein  rests  upon  other  findings  of  fact  not 
expressed,  but  which  will  be  implied,  it  is 
competent  for  the  losing  party,  without  ex- 
cepting for  the  want  of  express  findings,  to 
move  for  a  new  trial  on  the  ground,  among 
others,  that  the  evidence  is  insufficient  to  sus- 
tain the  findings  of  the  court,  under  which 
specification  he  may  avail  himself  of  the  in- 
sufficiency of  the  evidence  to  sustain  the  im- 
plied, as  well  as  the  expressed,  findings  of 
fact.    (Morrill  v.  Chapman,  35  (Jal.  85.) 

141.  Where,  in  such  case,  the  statement  on 
motion  for  a  new  trial  did  not  contain  that 
part  of  the  evidence  upon  the  sufficiency  of 
which  the  truth  of  said  implied  findings  of 
fact  depended,  but  showed  merely  that  the 
moving  party,  at  the  trial,  ''introduced  evi- 
dence tending  to  prove"  a  state  of  facts  ad- 
verse to  those  thus  impliedly  found,  and  the 
express  findings  were  clearly  sustained  by  the 
evidence  set  out  in  the  statement,  held,  that 
the  statement  was  insufficient  to  show  the 
moving  party  entitled  to  a  new  trial,  because 
it  did  not  appear  that  said  evidence  which 
"tended  to  prove,"  amounted,  in  fact,  to 
proof  of  said  state  of  facts.  (Morrill  v.  Chap- 
man, 35  Cal.  85.) 

16.  False  Testimony;  Mistake  of  Witness. 

142.  False  testimony,  given  by  mistake  or 
otherwise,  is  sufficient  to  avoid  a  verdict  or  de- 
cision based  upon  it,  if  ordinary  prudenc*^  has 
been  observed  by  the  losing  party.  (Guy  v. 
Hanly,  21  Cal.  397.) 

143.  If  the  judge  before  whom  a  case  is 
tried  is  satisfied  that  a  verdict  is  obtained 
against  the  accused  on  the  testimony  of  wit^ 
nesses  unworthy  of  belief,  it  is  his  duty,  on 
the  application  of  the  defendant,  to  set  aside 
the  verdict  and  grant  a  new  trial.  (People  v. 
Baker,  39  Cal.  686.) 

Cited  83  Cal.  131,  134;  2  Dak.  172. 

144.  A  new  trial  will  not  be  granted  on  affi- 
davit by  a  witness  of  mistake  in  his  testimony 
on  the  trial  uuiess  there  be  a  clear  showing 
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of  mistake,  and,  further,  that  it  was  injiuioiia 
to  the  party,  and  that  he  had  no  means  or 
had  used  due  diligence  to  counteract  the  mis- 
take or  to  correct  it.  (Howe  v.  Briggs,  17  Cal* 
385.) 

n.  Admfgaion  or  Ejielushn  of  Ewidoneo. 

146.  If  improper  evidence  is  permitted  to 
be  given  to  the  jury,  a  new  trial  will  be 
granted,  unless  the  court  can  see  that  such 
evidence  could  have  had  no  influence  upon 
the  verdict.     (Santillan  v.  Moses,  1  Cal.  92.) 

146.  Where  incompetent  evidence  was 
given,  which  might  have  had  an  influence  on 
the  minds  of  the  jury  in  determining  whether 
certain  premises  in  dispute  were  included 
within  that  portion  of  the  Mission  Dolores 
which  was  claimed  to  have  been  confiscated, 
or  that  portion  which  was  said  to  have  been 
reserved,  held,  that  a  new  trial  should  be 
granted  on  the  ground  of  the  admission  of  im- 

S»roper  testimony.   (Santillan  v.  Moses,  1  Cal. 
2.) 

147.  Where  improper  evidence  is  submitted 
to  the  juiT,  under  objection,  a  new  trial  will 
be  granted  on  appeal,  unless  the  court  can  see 
that  such  evidence  could  not  j)ossibly  have 
had  an  effect  upon  the  jury  prejudicial  to  the 
appellant.  Per  Bennett,  J.  (Innis  v.  Senator, 
1  Cal.  459.) 

148.  A  verdict  obtained  upon  incompetent 
evidence  may  be  set  aside,  but  this  cannot  be 
done  upon  the  ground  that  effect  was  given  to 
the  evidence  by  the  jury,  even  if  objected  to. 
(McCloud  V.  O'Neall,  16  Cal.  392.) 

Cited  23  Cal.  60;  29  Cal.  223;  81  Cal.  91;  84 
Cal.  70;  14  Nev.  427. 

149.  It  is  error  for  the  court  which  tried  a 
cause  without  a  jury  to  deny  a  motion  for  a 
new  trial,  when  it  admits  that  improper  evi- 
dence was  received  on  the  trial,  even  though, 
in  its  opinion,  the  finding  and  judgment 
would  have  been  the  same  if  the  improper 
tentimony  had  not  been  received.  (Spanagel 
V.  Bellinger,  38  Cal.  278.) 

Cited  42  Cal.  407 ;  54  Cal.  516 ;  85  Cal.  308, 
584. 

150.  A  new  trial  will  not  be  granted  on  ac- 
count of  the  admission  of  improper  evidence 
to  prove  a  fact  not  material  to  the  decision  of 
the  action  and  independent  of  which  the  ver- 
dict is  supported.  (Clark  v.  Lockwood,  21 
Cal.  220.) 

151.  If  there  is  no  demurrer  to  the  answer 
setting  up  new  matter,  and  evidence  is  offered 
by  a  defendant,  but  objpcte<l  to  because  the 
defense  is  not  properly  pleaded,  and  the  court 
overrules  the  objection  and  admits  the  evi- 
dence, but  after  the  trial  has  closed  changes 
its  mind  and  disregards  the  evidence  because 
the  defense  is  not  properly  pleaded,  the  de- 
fendant is  entitled  to  a  new  trial.  (Carpen- 
tier  V.  Small.  35  Cal.  346.) 

152.  Where  the  original  complaint  showed 
on  its  face  that  the  cause  of  action  therein 
stated  was  not  barred  by  the  statute  of  lim- 
itations at  the  time  suit  was  brought,  and 
an  amended  complaint  introduced  no  new 
cause  of  action,  it  is  proper  for  the  trial  court 
to  ^rant  a  new  trial  because  of  an  erroneous 
ruling  that  the  cause  of  action  set  out  in  the 
amended  complaint  was  barred  by  the  statute 


of  limitations.    (Smollen  t.  Phillips,  D2  Cal. 

408.) 

Admission  of  incompetent  evidence  not 
objected  to  is  not  ground  of.  See  Evidence, 
608,  et  seq. 

Introduction  of  evidence  out  of  order.  See 
Evidence,  537. 

Where  court  does  not  adhere  to  its  roling. 
See  Pleading  and  Practice,  746. 

18.  Failuro  to  ¥o/ytrtoor  7o9timotif. 

153.  In  action  for  recovery  of  real  property 
sold  under  execution,  the  mere  fact  that  the 
purchaser,  who  was  not  called  as  a  witness, 
omitted  to  disclose  the  fact  that  at  the  time 
of  the  sale  he'  had  notice  of  a  prior  ounvey- 
ance  of  the  same  property,  is  of  itself  no 
ground  for  a  new  trial.  (Butler  v.  Yasaanlt, 
40  Cal.  74.) 

19.  To  Supply  Ewtdonco:  Whoro  Materiai  Fact 

Not  Rro¥od. 

154.  If,  on  the  trial  of  an  action  for  the 
value  of  services  rendered  the  defendant,  the 
plaintiff  fails  to  prove  the  services  and  their 
value,  and  there  has  been  no  surprise  or  mis- 
apprehension, a  new  trial  should  not  be 
granted  to  enable  him  to  prove  the  services 
and  their  value.  (Griffith  v.  Moss,  47  Cal. 
567.) 

155.  If,  on  the  trial,  the  court  finds  from 
the  evidence  all  the  facts  necessary  to  entitle 
the  plaintiff  to  recover,  and  renders  a  judg- 
ment for  plaintiff,  and,  uxx>n  a  re-examina- 
tion of  the  case  on  motion  for  a  new  trial, 
finds  that  a  fact  essential  to  plaintiff's  re- 
covery is  not  proved,  it  is  the  duty  of  the 
court  to  grant  a  new  trial.  (Hawkins  v. 
Reichert,28Cal.  534.) 

Cited  33  Cal.  525;  20  Nev.  121. 

20,  Surpn'oo. 

156.  The  terms  "accident"  and  "surprise," 
though  not  strictly  synonymous,  have,  as 
used  in  legal  parlance,  substantially  the  same 
meaning,  as  each  is  used  to  denote  some  con- 
dition or  situation  in  which  a  party  to  a  cause 
is  unexpectedly  placed,  to  his  injury,  without 
any  default  or  negligence  of  his  own,  which 
ordinary  prudence  could  not  have  guarded 
against.    (McGuire  v.  Drew,  83  Cal.  225.) 

157.  There  is  no  such  {ground  for  granting 
a  new  trial  as  mistake  or  inadvertence,  as  dis- 
tinguished from  accident  or  surprise.  (Fln- 
cher  V.  Malcolmson,  96  Cal.  38.) 

158.  Where  one  party  to  action  is  misled  by 
act  of  other,  justice  demands  that  a  new  trial 
should  be  granted.  (Pinkham  v.  McFarland, 
5  Cal.  137.) 

159.  Where  a  slight  decree  of  prudence 
would  guard  against  surprise,  it  is  not  a  suffi- 
cient ground  to  allege  for  a  new  trial.  (Brooks 
V.Lyon,  3  Cal.  113.) 

Cited  22  Cal.  163;  3  Or.  43. 

160.  Surprise  is  not  of  itself  ground  for  a 
new  trial  or  a  reduction  of  damages.  To 
authorize  a  new  trial  or  reduction  of  dam- 
ages the  surprise  alleged  must  be  such  that 
ordinary  prudence  could  not  have  guarded 
against  it,  and  the  proceeding  which  creates 
it  must  have  prevented  the  presentation  of 
the  case  upon  its  merits.  With  tbe  allegation 
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of  surprise,  the  party  must  show  that  he  has 
been  injured  by  it.  (Patterson  y.  Ely,  19 
Cal.  28.) 

Cited  23  Cal.  420;  32  Cal.  212;  83  Cal.  220;  8 
Utah,  181. 

181.  A  new  trial  will  not  be  granted  on  a 
showing,  alone,  of  surprise,  which  ordinary 
prudence  could  not  have  Kuarded  against,  but 
it  mui^  also  be  made  to  appear  that  the  mov- 
ing party  has  a  valid  defense  to  some  material 
part  of  the  plaintiff's  cause  of  action,  and  that 
on  the  new  trial  the  result  may  be  different 
from  that  of  the  first  trial.  (Cook  v.  De  La 
Guerra,  24  Cal.  237.) 
Cited  83  Cal.  230. 

162.  A  new  trial  on  the  ground  of  surprise 
should  not  be  granted^  umess  it  clearly  ap- 
pears that  the  verdict  is  mainly  attributable 
to  the  facts  out  of  which  the  surprise  resulted, 
and  that  the  surprise  has  not  resulted  from 
the  fault  or  negligence  of  the  moving  party. 
(Schellhous  v.  Ball,  29  Cal.  605.) 

Cited  30  Cal.  227;  32  Cal.  212;  38  Cal.  466;  39 
Cal.  557 ;  56  Cal.  474 ;  65  Cal.  552;  66  Cal. 
423 ;  1  8.  Dak.  447. 

163.  In  order  to  sustain  a  motion  for  a  new 
trial  on  the  ground  of  surprise,  the  moving 
party  must  show  not  only  surprise,  but  that 
he  is  injured  by  it;  and  this  he  must  do  by 
showing  what  case  he  can  establish  in  the 
event  of  a  new  trial.  (Brooks  v.  Douglass,  32 
Cal.  208.) 

Cited  83  Cal.  230;  3  Utah,  181. 

164.  If  party  claiming  to  have  been  sur- 
prised can  relieve  himself,  either  by  a  non- 
suit, a  continuance,  or  the  introduction  of 
other  testimony,  or  in  any  other  way,  and 
iAiis  to  do  so,  a  new  trial  will  not  be  granted. 
(Schellhous  v.  Bali,  29  Cal.  609.) 

165.  Being  misled  by  the  prayer  of  the 
complaint,  conceding  it  to  constitute  a  sur- 
prise, will  not  warrant  a  new  trial,  if  the 
party  moving  could  have  relieved  himself  of 
the  consequences  of  the  surprise  by  applying 
for  a  continuance,  but  failed  to  make  such 
application.  (Bailey  v.  Richardson,  66  Cal. 
416.) 

166.  When  a  party  defendant  is  taken  by 
surprise  by  the  testimony  of  a  witness  pro- 
duced by  the  opposite  party  several  days  be- 
fore the  close  of  the  trial,  and  knows  of  a  wit- 
ness who  resides  out  of  the  state  by  whom  he 
can  contradict  the  witness  whose  testimony 
surprises  him,  he  should  move  for  the  con- 
tinuance at  once  in  order  to  tske  the  deposi- 
tion of  the  witness  who  resides  out  of  the 
state,  and  not  wait  to  move  for  a  new  trial, 
on  the  ground  of  the  surprise.  (Ferrer  v. 
Home  Mutual  Ins.  Co.,  47  Cal.  416.) 

Cited  65  Cal.  552. 

167.  If,  at  the  trial,  the  defendant  be  sur- 

Sriaed  by  unexpected  testimony,  it  is  his 
uty  to  move  for  a  continuance,  or  he  will 
not  be  permitted  to  avail  himself  of  that 
point  on  a  motion  for  a  new  trial.  (Doyle  v. 
Sturla,  38  Cal.  456.) 

168.  If,  during  the  argument  of  a  case  to 
the  jury,  a  dispute  arises  between  counsel 
as  to  whether  a  certain  paper  was  introduced 
in  evidence,  and  the  court  decides  it  was,  the 
party  claiming  to  be  surprised  by  the  decision 


should  apply  to  the  court  at  once  for  leave  to 
introduce  rebutting  testimony,  if  he  has  such 
testimony,  and,  if  he  fails  to  do  so,  a  new  trial 
will  not  be  granted.  (Schellhous  v.  BaU,  29 
Cal.  605.) 

169.  The  general  rule  is,  that  a  party  sur- 
prised on  the  trial  must  apply  for  relief  at 
the  earliest  pFacticable  moment,  and  in  such 
method  as  will  produce  the  least  vexation, 
expense,  and  delay.  (Delmas  v.  Martin,  39 
Cal.  555.) 

Cited  47  Cal.  430. 

170.  A  party  who  is  surprised  by  the  testi- 
mony introduced  by  his  adversary  must  make 
application  for  relief  at  the  earliest  convenient 
time.  (Ferrer  v.  Home  Mutual  Ins.  Co.,  47 
Cal.  416.) 

171.  In  cases  where  the  surprise  is  clearly 
established  and  the  consequences  can  be. 
avoided  on  another  trial,  and  where  it  ap- 
pears that  the  party  was  guilty  of  no  laches, 
and  acted  in  good  faith  in  failing  to  apply  for 
relief  at  an  earlier  stage  of  the  proceedings, 
the  rule  may  properly  be  relaxed  so  as  to  en- 
able the  party  to  avail  himself  of  the  surprise 
as  a  ground  for  a  new  trial.  (Delmas  v.  Mar- 
tin, 39  Cal.  555.) 

172.  To  entitle  one  who  has  failed  to  ap- 
pear at  trial  to  relief  upon  the  ground  of  sur- 
prise he  must  show  that  he  has  been  injured 
by  the  trial  in  his  absence,  and  that  a  differ- 
ent result  would  be  reached  if  the  judgment 
were  vacated  and  a  new  trial  had.  (Mcvjuire 
V.Drew,  83  Cal.  225.) 

173.  Where  an  attorney  has  notified  his 
client  that  unless  his  fees  are  paid  he  will 
abandon  his  case^  and  the  client  has  failed  to 
pay  the  fees,  he  is  not  entitled  to  a  new  trial 
on  the  ground  of  surprise  b^  the  nonattend- 
ance  of  his  attorney  at  the  trial.  (Goldstone 
V.  Speriing,  39  Cal.  447. ) 

174.  A  motion  for  a  new  trial  by  a  defend- 
ant, upon  the  ground  of  accident  and  sur- 
prise, IS  properly  denied,  where  it  appears 
that  the  only  facts  constituting  the  alleged 
surprise  and  accident  consisted  of  the  with- 
drawal of  a  cross-complaint  by  the  former  at- 
torneys of  the  defendant,  and  their  failure  to 
ask  for  a  continuance,  or  to  be  present  at  the 
trial,  all  of  which  was  done  after  consultation 
with  the  defendant,  and  with  his  consent, 
with  a  view  to  a  separate  action  for  damages 
against  the  husband  of  the  plaintiff,  there 
being  no  charge  that  such  attorneys  were  in- 
competent, unf aith f  ul,  or  negligent.  ( Fincher 
V.  Malcolmson,  96  Cal.  38.) 

175.  Where  a  motion  for  a  new  trial  is  made 
on  the  ground  that  the  party  was  taken  by 
surprise  at  the  trial  by  the  nonattendance  of 
witnesses  it  should  appear  that  the  party  had 
used  reasonable  diligence  in  endeavoring  to 
procure  the  attendance  of  his  witnesses  at  the 
first  trial.  (Rogers  v.  Huie,  1  Cal.  429.) 
Cited  38  Cal.  194. 

176.  Where  it  did  not  appear  that  the  de- 
fendant had  made  any  efforts  to  have  his  wit- 
nesses subpoenaed,  or  to  procure  their  attend- 
ance, until  the  morning  of  the  day  for  which 
the  cause  was  set  down  for  trial,  and  on  which 
it  actually  was  tried,  held,  that  the  party 
had  not  used  proper  diligence,  and  that  the 
decision  of  the  district  court,  refusing  a  mo- 
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tion  for  a  new  trial,  on  the  ground  of  surprise  i 
on  account  of   nonattendance  of  witnesses, 
was  correct.    (Rogers  t.  Huie,  1  Cal.  429.) 

177.  Where  a  motion  for  a  new  trial  is  made 
on  the  ground  of  surprise  at  the  nonattend- 
ance of  witnesses  the  atiidavits  on  which  the 
motion  is  founded  should  set  forth  particu- 
larly and  distinctly  the  facts  which  the  party 
expects  to  be  able  to  prove  by  his  witnesses 
on  a  new  trial ;  and  held,  where  the  affidavits 
did  not  set  forth  the  facts  to  which  the  party 
expected  his  witnesses  would  testify,  that  a 
new  trial  was  properly  refused.  (Rogers  v. 
Huie,  1  Cal.  429.) 

178.  The  affidavits  of  the  witnesses  them- 
selves should,  if  practicable,  be  procured, 
setting  forth  the  facts,  within  their  knowl- 
edge, to  which  they  can  testify,  in  case  a  new 
trial  should  be  granted,  rer  Bennett,  J. 
(Rogers  v.  Huie,  1  Cal.  429.) 

179.  Mere  surprise  at  the  evidence  given  by 
the  witnesses  of  the  defendant  is  not  suffi- 
cient ground  for  granting  the  plaintiff  a  new 
trial.  He  should  submit  to  a  nonsuit,  and  not 
take  his  chances  for  a  verdict.  (Live  Yankee 
Co.  V.  Oregon  Co.,  7  Cal.  40.) 

Cited  29  Cal.  609. 

180.  A  new  trial  will  not  be  ^nted  in  a 
criminal  case  on  the  ground  of  being  taken  by 
surprise  hy  the  testimony  of  a  witness,  unless 
the  affidavits  show  that  the  testimony  of  the 
witness  was  not  true.  (People  v.  Jocelyn,  29 
Cal.  662.) 

181.  Surprise  arising  from  the  testimony  of 
a  disappointing  witness,  the  truth  of  which 
is  not  denied,  is  not  a  sufficient  ground  for  a 
new  trial.    (Estate  of  Cartery,  56  Cal.  470.) 

182.  Surprise  at  the  testimony  of  a  witness 
called  by  the  adverse  part^  is  no  ground  for  a 
new  trial,  it  not  appearing  that  the  party 
against  whom  the  testimony  was  given  had 
been  misled  by  previous  statements  of  the 
witness  as  to  what  he  would  testify.  (Taylor 
V.  California  Stage  Co.,  6  Cal.  228.) 

Cited  22  Cal.  163;  23  Cal.  420;  24  Cal.  89;  82 
Cal.  212;  38  Cal.  194;  1  Utah,  301. 

183.  Where  a  party  to  an  action,  previous  to 
the  trial  of  the  same,  is  told  by  a  witness 
that  he  will  testify  in  a  certain  manner  in  re- 
lation to  a  fact  material  to  the  issue,  and  the 
party  to  whom  the  declaration  is  made,  rely- 
ing on  the  same,  neglects  to  procure  other  tes- 
timony, and  secures  the  attendance  of  the 
witness,  and  when  called  to  the  stand  the  wit- 
ness, either  by  collusion  with  the  party  against 
whom  he  is  called,  or  by  reason  of  any  fact  or 
occurrence  for  which  tlie  party  calling  him  is 
not  responsible,  testifies  contrary  to  what  he 
had  previously  stated  he  should  do,  this  is  a 
surprise  in  the  sense  in  which  that  word  is 
used  in  the  law  of  new  trials,  and  a  new  trial 
will  be  granted,  provided  the  party  applying 
for  the  same  shows  that  he  will  be  able  on  the 
new  trial  to  supply  the  testimony  required. 
In  such  case  it  is  not  necesnar^  for  the  party 
surprised  to  move  for  a  continuance  at  the 
time.  (Rodriguez  v.  Comstock,  24  Cal.  86.) 
Cited  39  Cal.  668;  66  Cal.  474. 

184.  The  introduction  in  evidence  of  an  un- 
recorded deed,  of  which  the  oT>po8ite  party 
had  no  knowledge  or  notice,  at  the  close  of 


the  evidence  on  the  trial,  is  a  sufficient  sur- 
prise to  authorize  the  grantiiig  of  a  new  trial. 
(Deimas  v.  Martin,  39  Cal.  655.) 
Cited  66  Cal.  474;  66  Cal.  662;  4  K.  Mez.  369. 

185.  An  affidavit  of  a  party  that  he  was  sur- 
prised at  the  admission  of  a  witness  on  the 
trial  because  his  attorney  had  advised  him 
that  the  witness  was  incompetent,  and  that 
he  was  also  surprised  by  the  testimony  ^i  the 
witness  in  stating  a  certain  conversation  in- 
correctly, is  not  sufficient  to  authorize  the 
granting  of  a  new  trial  on  the  gTx>und  of  sur- 
prise. (Klockenbaum  y.  Pierson,  22  Cal. 
160.) 

186.  Where,  in  an  action  for  goods  sold  and 
delivered,  the  defendant  in  his  answer  set  up 
a  promissory  note  as  a  counterclaiui,  which 
purported  on  its  face  to  have  been  made  toi 
value  received,  and  the  plaintiffs,  in  an  an- 
swer to  defendant's  cross-complaint,  alleged 
that  the  note  was  ^iven  without  considera- 
tion, held,  that  testimony  on  the  trial  by  the 
defendant  in  support  of  the  averment  in  his 
answer  as  to  the  making  of  tlie  note  and  the 
consideration  therefor,  did  not  constitute  such 
a  surprise  to  the  plaintiffs  as  to  entitle  them 
to  a  new  trial.  (Armstrong  v.  Davis,  41  CaL 
494.) 

Cited  1  Utah,  301. 

187.  A  new  trial  will  not  be  granted  on  the 
ground  of  surprise  at  the  introduction  of  false 
evidence,  when  the  evidence  related  solely  to 
a  point  not  necessarily  involved  in  the  deci- 
sion of  the  action,  and  which  in  fact  had 
no  influence  upon  the  judgment.  (Guy  v. 
Hanly,  21Cal.397.) 

188.  Where  a  defendant  whose  property  has 
been  attached  files  an  evasive  answer  under 
oath,  which  admits  the  indebtedness  sued  on, 
and  then,  on  a  trial  between  an  intervenor,  a 
subsequent  attaching  creditor,  and  the  plain- 
tiff, without  intimating  that  he  would  do  so, 
testifies  that  the  debt  was  not  due,  it  is  suffi« 
cient  cause  for  a  new  trial  on  the  ground  of 
surprise.    (Coghill  v.  Marks,  29  Cal.  673.) 

189.  In  this  case  the  deposition  of  Fair- 
banks was  offered  in  evidence  by  plaintiff, 
and  contained  this  as  the  fourth  interroga- 
tory: **Have  you  any  conveyance  for  said 
premises  from  any  one?  if  ves,  from  whom 
and  where  is  said  title  deed  "7  the  answer  to 
which  was:  "Hatch  made  a  deed  to  me  of 
said  premises  in  the  early  part  of  1854,  and  I 
have  the  deed  now  in  my  possession."  Held, 
that  the  rejection  of  this  answer,  when 
offered  in  evidence  by  plaintiff,  could  not 
have  been  such  a  surprise  upon  him  as  on 
that  ground  to  set  aside  the  verdict  against 
him;  that  the  only  benefit  the  testimony 
could  have  been  to  plaintiff  was  as  proof  of 
the  contents  of  the  deed,  and  that  counsel 
could  not  have  expected  to  read  one  part  of 
his  answer  to  prove  the  contents  of  a  lost 
deed,  when  the  other  part  proved  the  deed  to 
be  then  in  possession  of  the  witness.  (Law- 
rence V.  Fulton,  19  Cal.  683.) 

190.  The  plaintiff,  on  the  trial,  testified  that 
A.  S.  Frank,  an  agent  of  defendants,  gave  to 
him  before  the  commencement  of  the  action, 
an  account  stated,  showing  a  balance  in  favor 
of  the  plaintiff,  and  then  and  there  promised 
that  the  defendants  would  pay  itl     A.  S. 
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Frank,  at  the  time  of  the  trial,  was  absent 
from  the  state.  Judgment  was  given  in  fayor 
of  the  plaintiff.  Defendants  moved  for  a  new 
trial  on,  among  other  grounds,  that  they  were 
taken  by  surprise  by  this  testimony  of  the 
plaintiff.  The  court  below  granted  the  mo- 
tion on  the  ground  of  surprise,  and  the  plain- 
tiff appealed.  Held,  the  defendants  were  in- 
formed at  the  commencement  of  the  suit, 
March  10, 1880,  that  the  action  was  brought 
to  recover  a  balance  alleged  to  be  due  on  an 
account  stated.  They  knew  before  that  day 
that  their  agent,  Mr.  A.  S.  Frank,  had  been 
sent  by  them  to  the  plaintiff  to  make  some 
adjustment  of  the  affairs  between  them  and 
the  plaintiff.  They  knew  that  the  mission  of 
A.  S.Frank  and  its  result  might  be  of  impor- 
tance, and  might  be  used  by  plaintiff  in  mak- 
ing out  his  case.  They  had,  at  the  trial,  on 
the  18th  of  December,  1880,  the  testimony  of 
the  plaintiff  as  to  the  result  of  the  mission, 
and  made  no  motion  for  a  continuance,  nor 
expressed  anv  surprise,  other  than  such  as 
would  arise  from  evidence  contrary  to  their 
own  version  of  the  facts.  The  case  was  then 
argued  and  submitted,  and  decided  February 
28,  1881.  Not  till  after  the  decision  did  they 
present  the  view  of  surprise ;  there  was  no 
surprise  in  its  le^al  meaning,  and  the  order 
granting  a  new  trial  on  that  ground  is  errone- 
ous. (Dewey  v.  Frank  Bros.  &  Co.,  62  Cal. 
843  ) 
Cited  70  Cal.  502. 

191.  Surprise  at  ruling  of  court  on  the  trial. 
as  to  the  aamission  of  testimony,  is  not  ground 
for  a  new  trial.  (Fuller  v.  Hutchings,  10  Cal. 
623.) 

Cited  22  Cal.  183. 

192.  The  defendant  ought,  on  motion  for 
new  trial  on  the  ground  that  the  testimony 
was  excluded — the  motion  being  based  on 
affidavit  by  counsel  of  defendant  that  he  was 
surprised  oy  the  exclusion  of  the  testimony, 
and  that  he  had.  during  the  trial,  another 
witness  who  could  have  proved  the  fact  that 
deceased  fired  the  first  shot,  and  whom  coun- 
sel could  have  introduced  but  for  the  admis- 
sion of  deceased's  statement,  and  that  this 
witness  was  now  within  reach  of  court — to 
have  tendered  the  affidavit  of  this  witness,  or 
have  shown  that  it  could  not  be  had.  (Peo- 
ple V.  Bealoba,  17  Cal.  389.) 

193.  Surprise  resulting  from  amendment  to 
complaint,  durine  the  progress  of  the  trial,  in 
the  presence  of  defendant's  attorneys,  is  not 
a  sufficient  ground  for  granting  a  new  trial. 
(Mendelsohn  v.  Anaheim  Lighter  Co.,  40  Cal. 
657.) 

194.  Where  plaintiffs,  in  ejectment,  were 
permitted  to  prove  and  recover  on  title  other 
than  one  alleged,  it  was  error  in  the  court  be- 
low to  refuse  a  new  trial,  the  motion  for 
which  was  based  on  affidavit  of  defendant 
that  he  was  taken  by  surprise  arising  out  of 
the  frame  of  the  pleadings,  and  that  he  could 
have  rebutted  plaintiff's  case  but  for  this  sur- 
prise.    (Eagan  v.  Delaney,  16  Cal.  85.) 

195.  The  imrty  alleging  surprise  during  the 
nroffress  of  a  trial  shouldf  show  it  by  the  best 
evidence  within  his  reach.  (Schellhoua  v. 
Ball,  29  Cal.  605.) 

Cited  3  Utah,  159. 


196.  If,  during  a  trial,  facts  exist  which 
amount  to  legal  surprise,  these  facts  should 
be  shown  by  the  affidavit  of  the  attorney,  and 
not  of  his  client.  (Schellhous  v.  Ball,  2d  Cal. 
605.) 

197.  When,  during  the  projgress  of  a  trial, 
conditions  are  found  to  exist  which  ma^ 
amount  to  legal  surprise,  the  court  should,  if 
an  application  is  made  therefor,  grant  relief 
at  once,  if  the  facts  are  such  as  would  justify 
the  court  in  setting  aside  the  verdict  after  the 
trial.  (Schellhous  v.  Ball,  29  Cal.  605.) 
Cited  47  Cal.  430. 

Want  of  preparation  and  failure  to  appear 
at  trial.    See  ante,  IV,  7. 

Want  of  preparation  owing  to  being  misled 
by  opposing  counsel.    See  ante,  IV,  7. 

Reliance  upon  oral  stipulation.  See  Stipu- 
lations, 14. 

Accident  or  surprise,  where  attorney  sub- 
stituted.   See  Attorney  and  Client,  153. 

Surprise  at  party  not  reading  deposition. 
See  Depositions,  58. 

New  trial  for  surprise,  when  proper.  See 
post,  261. 

2f.  ifewif  DiscoYend  Evidence. 

a.  As  Ground  for  New  Trial  in  Criminal  Cases. 

198.  In  criminal  cases  newly  discovered 
evidence  is  not  ground  for  new  trial.  The 
statute  names  all  the  grounds  for  setting  aside 
the  verdict.  (People  v.  Bernstein,  18  Cal. 
699.) 

b.  Motion  is  Distrusted  and  Strong  Showing 

is  Required. 

199.  An  application  for  a  new  trial  in  a 
criminal  case,  on  the  ground  of  newly  dis- 
covered evidence,  should  be  regarded  with 
distrust  and  disfavor.  (People  v.  Howard,  74 
Cal.  547. ) 

200.  Newly  discovered  evidence,  after  de- 
feat, is  looked  upon  with  suspicion,  and  the 
appellate  court  is  always  reluctant  to  inter- 
fere with  the  ruling  of  the  trial  court  on  a 
motion  for  a  new  Irrial  on  that  ground,  and 
will  not  do  so  unless  there  has  been  a  clear 
abuse  of  discretion.  (Harralson  v.  Barrett, 
99  Cal.  607.) 

201.  Application  for  new  trial  on  the  ground 
of  newly  oiscovered  evidence  is  regarded  with 
distrust  and  disfavor.  (People  v.  Sutton,  73 
Cal.  243.) 

Cited  74  Cal.  549;  96  Cal.  241 ;  2  N.  Dak.  65. 

202.  Newly  discovered  evidence  as  a  ground 
of  new  trial  is  not  regarded  with  favor.  ( Spot- 
tiswood  V.  Weir,  80  Cal.  448.) 

Cited  95  Cal.  294 ;  2  N.  Dak.  62,  65. 

203.  A  motion  for  new  trial  upon  the  sround 
of  newly  discovered  evidence  is  looked  upon 
with  suspicion  and  disfavor,  and  a  party  who 
relies  upon  that  ground  must  make  a  strong 
case,  both  in  respect  to  dili^nce  on  his  part 
in  preparing  for  the  new  tnal  and  as  to  the 
truth  and  materiality  of  the  newly  discovered 
evidence,  and  that,  too,  by  the  best  evidence 
obtainable ;  and  if  he  fails  in  either  respect, 
his  motion  must  be  denied.  (People  v.  Free- 
man, 92  Cal.  359.) 

204.  Motions  for  new  trial  on  the  srround  of 
newly  discovered  evidence  are  regarded  with 
distrust  and  disfavor,  and  the  strictest  show- 
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ing  of  diligence,  and  all  other  facts  necessary, 
is  required.  This  is  especially  true  when  the 
new  testimony  is  to  impeach  a  witness  on  the 
trial,  or  is  merely  cumalatiye.  The  party 
must  show  hy  his  own  affidavit  that  he  did 
not  know  of  this  evidence,  and  could  not 
by  due  dilij^ence  have  obtained  it ;  the  affi- 
davit of  a  Witness  is  not  sufficient.  In  this 
case  the  party  himself  was  present.  (Baker 
V.  Joseph,  16  Cal.  173.) 
Cited  22  Cal.  163 ;  35  Cal.  687 ;  73  Cal.  248 ;  80 

Cal.  451 ;  8  Nev.  543;  3  Or.  43;  IS.  Dak. 

266,443;  3  Wash.  210. 

205.  A  party  who  relies  on  sronnd  of  newly 
discovered  evidence  must  make  a  strong  case 
by  the  best  evidence  obtainable,  both  in  re- 
spect to  diligence  on  his  part  in  preparing  for 
the  trial  and  as  to  the  truth  ana  materiality 
of  the  newly  discovered  evidence.  (Arnold  v. 
Skaggs,  35  Cal.  684.) 

Cited  2  N.  Dak.  64;  1  S.  Dak.  266. 

Motion  is  regarded  with  disfavor.  See 
post,  266. 

c.  Discovered  durine  or  too  Late  to  be  Pro- 

duced at  Trial. 

206.  It  is  not  ^ood  ground  for  new  trial  that 
the  defendant  discovered  material  testimony 
at  too  late  a  period  to  produce  the  same  at  the 
trial.  It  would,  however,  be  good  ground  on 
which  to  base  a  motion  for  continuance. 
(Berry  v.  Metzler,  7  Cal.  418.) 

Cited  22  Cal.  163. 

207.  Where,  during  progress  of  trial,  exist- 
ence or  materiality  of  absent  evidence  is  first 
discovered,  the  party  desiring  such  evidence 
should  move  for  a  continuance  until  it  can  be 
obtained,  and,  faiiins  to  do  this,  he  cannot 
have  a  new  trial  on  the  ground  that  the  evi- 
dence was  newly  discovered.  (Klockenbaum 
V.  Pierson,  22  Cal.  160.) 

d.  Must  be  Incontrovertible;  Must  be  Com- 

petent and  the  Best  Evidence. 

208.  In  a  suit  in  equity  for  relief  against  a 
iudginent  at  law  the  complainant  will  not 
be  entitled  to  relief,  unless  the  evidence 
alleged  in  the  bill  to  be  newly  discovered  ap- 
pears to  be  incontrovertible  and  conclusive. 
(Buckelew  v.  Chipman,  5  Cal.  399.) 

209.  The  affidavits  in  support  of  a  motion 
for  new  trial,  on  the  ground  of  newly  dis- 
covered evidence  in  a  criminal  case,  must  set 
forth  such  evidence  as  would  be  received  on 
the  trial.  (People  v.  Voll,  43  Cal.  166.) 
Cited  2  N.  Dak.  62. 

210.  It  must  appear  that  the  facts  be  shown 
by  the  best  evidence  of  which  the  case  admits. 
(People  V.  Urquidas,  96  Cal.  239.) 

e.  Conflicting  with  Pleading,  Defense,  or  Evi- 

dence at  Trial. 

211.  A  plaintiff  in  whose  favor  judgment 
has  been  rendered  in  exact  accordance  with 
the  allegations  of  her  complaint  is  not  en- 
titled to  a  new  trial  on  the  ground  of  newly 
discovered  evidence,  which,  if  true,  would 
contradict  the  averments  of  the  complaint 
and  tend  to  show  that  she  was  mistaken  in 
her  rights  when  the  action  was  commenced. 
(Bates  V.  Bates,  71  Cal.  307.) 

212.  Although  a  defendant  may  make  as 


many  and  different  defenses  to  a  chaiige  as  he 
may  see  fit,  although  they  may  be  inconsist- 
ent, yet  if  he  process  to  trial  upon  a  certain 
line  of  defense  without  making  doe  inquiry 
and  preparation  as  to  any  other  defense  that 
he  mav  nave  to  the  chai^ge,  he  cannot  be  per- 
mitted, when  the  issue  luus  gone  against  him, 
to  thereafter  come  in,  and,  upon  a  motion  for 
a  new  trial,  suggest  for  the  first  time  that 
there  is  other  evidence  material  to  fais  de- 
fense, upon  a  new  and  different  theory,  in 
conflict  with  the  defense  made  at  the  thai. 
(People  V.  Freeman,  92  Cal.  359.) 

213.  A  new  trial  will  not  be  granted  on  the 
^ound  of  newly  discovered  evidence  which  is 
m  conflict  with  the  evidence  given  on  the 
trial.     ( People  v.  McCauley,  45  Cal.  146.) 
Cited  92  Cal.  307. 

f.  Cumulative  Evidence  or  Evidence  Which 
Would  not  Change  Result. 

214.  Newly  discovered  evidence  which  is 
merely  cumulative  affords  no  ground  for  a 
new  trial.  (Spencer  v.  Doane,  23  Cal.  419; 
Bartlett  v.  Hogden,  3  Cal.  55,  cited  3  Cal.  114, 
22  Cal.  163,  3  Or.  43 ;  Live  Yankee  Co.  v. 
Oregon,  7  Cal.  40,  cited  22  Cal.  163,  3  Or.  43; 
Klockenbaum  v.  Pierson,  22  Cal.  160;  Al- 
drich  V.  Palmer,  24  Cal.  513;  Meyer  v. 
Mowry,  34  Cal.  514;  Levitsky  v.  Johnson, 
35  Cal.  41.  cited  6  Mont.  63;  Stoakes  v.  Mon- 
roe, 36  Cal.  383,  cited  47  Cal.  204, 76  Cal.  352; 
Doyle  V.  Sturla,  38  Cal.  456;  Jones  v.  Jones, 
38  Cal.  584;  Russell  v.  Dennison,  45  Cal.  337; 
People  V.  McDonell,  47  Cal.  134;  Reed  v. 
Clark,  47  Cal.  194 ;  Hobler  v.  Cole,  49  Cal, 
250,  cited  73  Cal.  248;  People  v.  Anthonv,  56 
Cal.  397,  cited  74  Cal.  488,  76  Cal.  352,  78'Cal. 
335;  Wilson  v.  Southern  Pac.  R.  R.  Co.,  62 
Cal.  164;  Reed  v.  Drais,  67  Cal.  491;  People 
V.  McCurdy,  68  Cal.  576;  People  v.  Fong  Ah 
Sing,  70  Cal.  8;  Crystal  Lake  Ice  Co.  v.  Mc- 
Aulay,  75  Cal.  631;  People  v.  Goldenson,  76 
Cal.  328;  People  v.  O'Brien,  78  Cal.  41;  WiU- 
iamson  v.  Tobev,  86  Cal.  497;  People  v. 
Mesa,  93  Cal.  5^0;  People  v.  Urquidas,  96 
Cal.  239.) 

215.  In  cases  of  conflicting  testimony 
newly  discovered  evidence,  merely  cumula- 
tive, is  no  ground  for  a  new  trial.  (Taylor  v. 
California  Stage  Co.,  6  Cal.  228.) 

216.  Newly  discovered  evidence  which  is 
merely  cumulative,  and  not  such  as  to  render 
a  different  result  probable,  is  not  ground  for 
a  new  trial.  (McCk)rmick  v.  Central  R.  R. 
Co.,  75  Cal.  506.) 

217.  The  evidence  claimed  to  be  newly  die* 
covered  must  not  be  cumulative  merely,  or 
such  as  does  not  render  a  different  result 
probable.  (Von  Glahn  v.  Brennan,  81  Cal. 
261.) 

218.  A  new  trial,  on  the  ground  of  newly  dis* 
covered  evidence,  should  not  be  granted  where 
such  evidence  is  merely  cumulative,  and  is 
that  of  a  witness  whose  deposition  was  used 
on  the  trial,  and  particularly  where  the  ver- 
dict shows  that  the  jury  disbelieved  bi3  nrst 
statement.  (Gaven  v.  Dopman,  5  Cal.  342.) 
Cited  3  Or.  43. 

219.  Newly  discovered  evidence,  when  cu- 
mulative merely,  furnishes  no  ground  for  a 
new  trial ;  at  least,  unless  it  clearly  appears 
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that  its  production  would  have  changed  the 
result,  and  that  the  strictest  diligence  would 
not  have  enahled  the  moving  party  to  procure 
the  same  at  the  trial.  (Levitsky  v.  Johnson, 
85Cal.41.) 
Cited  6  Mont.  03. 

220.  A  new  trial  will  not  he  granted  on  the 
ground  of  newly  discovered  evidence  if  the 
evidence  is  merely  cumulative,  and  is  contra- 
dicted hy  the  affidavits  of  the  adverse  party. 
(People  V.  Wong  Ah  Foo,  69  Cal.  180.) 

221.  Where  newly  discovered  evidence, 
though  material,  was  only  cumulative,  or  was 
not  so  conclusive  in  its  character  as  to  raise  a 
reasonable  presumption  that  it  would  change 
the  result,  a  new  trial  is  properly  denied. 
(Armstrong  v.  Davis,  41  Cal.  494.) 

222.  An  application  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence  must 
show  affirmatively  the  new  evidence  was  dis- 
covered after  the  trial,  and  will  be  important, 
and  tend  to  prove  facts  which  were  not 
directly  in  issue  on  the  trial,  or  were  not  then 
known  or  investigated  by  proof.  (Bartlett  v. 
Hogden,  3  Cal.  55.) 

Cited  3  Cal.  114 ;  22  Cal.  163. 

223.  Evidence  is  cumulative  if  it  supports 
evidence  introduced  on  the  trial  to  prove  facts 
of  secondary  importance,  the  tendency  of 
which  was  to  prove  the  facts  in  issue. 
(Stoakes  v.  Monroe,  36  Cal.  383.) 

224.  Where,  upon  the  trial,  the  genuineness 
of  a  signature  is  put  in  issue  and  made  the 
subject  of  proof,  a  new  trial  will  not  be 
granted  on  account  of  the  discovery  of  new 
evidence  tending  to  prove  the  signature  a 
forgery.     (Wright  v.  Carillo,  22  Cal.  595.) 

225.  It  is  not  error  to  refuse  the  defendant 
a  new  trial  on  the  ground  of  newly  discovered 
evidence,  where  the  witnesses  for  the  defend- 
ant testified  at  the  trial  to  substantially  the 
fl.ime  matters  set  forth  in  the  affidavit  on  mo- 
tion for  new  trial,  the  only  difference  being 
that  statements  of  the  prosecuting  witness 
were  made  since  the  trial  of  the  same  charac- 
ter as  those  testified  to  at  the  trial  as  having 
been  previously  made.  (People  v.  Hong 
Quin  Moon.  92  Cal.  41.) 

226.  Newly  discovered  evidence,  which 
tends  to  prove  that  the  declarations  and  acts 
of  the  defendant  were  in  direct  conflict  with 
his  testimony  given  at  the  trial  in  proving  his 
defense,  no  evidence  having  been  given  at  the 
trial  of  such  declarations  and  acts,  is  neither 
incompetent,  impeaching,  nor  cumulative, 
but  is  original  evidence,  going  directly  to  the 
merits  of  the  case,  and  competent  if  defend- 
ant had  not  been  a  witness  in  his  own  behalf, 
and  not  additional  evidence  of  the  same  char- 
acter going  to  the  same  point.  (Kenezleber 
V.  Wahl,  92Cal.  202.) 

227.  There  is  no  presumption  that  newly 
discovered  evidence  is  cumulative.  (Hobler 
V.  Cole,  49  Cal.  250. ) 

228.  That  newly  discovered  evidence  is  cu- 
mulative is  affirmative  proposition,  and,  if  it 
does  not  appear  in  the  moving  papers,  the 
fact  must  be  shown  by  the  party  opposing  the 
motion.     (Hobler  v.  Cole,  49  Cal.  250. ) 

229.  A  motion  for  new  trial  on  the  ground 
of    newly  discovered  evidence   is   properly 


denied,  when  the  evidence  claimed  to  be 
newly  discovered  is  not  such  as  to  render  a 
different  result  probable  on  a  retrial.  (Byrne 
V.  Reed,  75  Cal.  277 ;  People  v.  Sutton,  73 
Cal.  243 ;  People  v.  Howard,  74  Cal.  547,  cited 
77  Cal.  637 ;  People  v.  Leong  Yune  Gun,  77 
Cal.  636;  Williamson  v.  Tobey,  86  Cal.  497; 
People  V.  Urquidas,  96  Cal.  239.) 

230.  Newly  discovered  evidence  must  be 
so  important  that  it  would  probably  have 
changed  the  result.  (Stoakes  v.  Monroe,  36 
Cal.  38S.) 

Cited  92  Cal.  208. 

231.  If  the  newlv  discovered  evidence  fails 
to  raise  a  reasonable  presumption  that  if  pro- 
duced it  would  change  the  result  a  new  trial 
will  not  be  granted.  (Merk  v.  Gelzhaeuser, 
60  Cal.  631.) 

232.  A  new  trial  mav  be  properly  refused 
upon  the  eround  of  newly  discovered  evidence 
if  it  would  not  change  the  result.  The  re- 
fusal to  grant  a  new  trial  upon  that  ground 
will  only  be  reviewed  when  there  is  an  abuse 
of  discretion.  (Spottiswood  v.  Weir,  80  Cal. 
448.) 

233.  Where  judgment  was  rendered  for  de- 
fendant upon  a  nonsuit  of  the  plaintiff,  and 
the  evidence  set  out  in  affidavits  in  support 
of  a  motion  for  a  new  trial  upon  the  ground 
of  newly  discovered  evidence  does  not  supply 
the  facts  necessary  to  make  out  or  tend  to 
strengthen  the  plaintiff's  case  where  it  lacked 
support,  a  motion  for  a  new  trial  upon  such 
ground  is  properly  denied.  (Madden  v.  Oc- 
cidental etc.  S.  S.  Co.,  86  Cal.  445.) 

Evidence  which  would  not  change  result. 
See  ante,  216,  217,  221. 
Truth  and  materiality.    See  ante,  205. 

g.  Contradicting  or  Impeaching  Witnesses. 

234.  New  trial  will  not  be  granted  because 
of  the  discovery  of  new  evidence  which,  if 
produced,  would  onl}r  tend  to  contradict  a 
witness  of  the  opposing  party.  (Klocken- 
baum  V.  Pierson,  22  Cal.  160. ) 

235.  A  new  trial  will  not  be  granted  on  the 
ground  of  newly  discovered  evidence  going  to 
contradict  the  witnesses  of  the  other  party. 
(Live  Yankee  Co.  v.  Oregon  Co.,  7  Cal.  40.) 
Cited  22  Cal.  163;  3  Or.  43. 

236.  Newly  discovered  evidence,  which  is 
designed  to  contradict  a  witness,  is  not  of  a 
character  to  warrant  a  new  trial.  (People  v. 
Anthony,  56  Cal.  397.) 

Cited  90  Cal.  379. 

237.  Newly  discovered  evidence  which  is 
merely  impeaching  in  character  is  not  ground 
for  a  new  trial.  (People  v.  Goldenson,  76  Cal. 
328;  Stoakes  v.  Monroe,  36  Cal.  383,  cited  90 
Cal.  379 ;  People  v.  McCurdy,  68  Cal.  576. ) 

h.  Diligence,  Showing  of. 

238.  There  must  be  a  sufficient  showing  of 
diligence.  (Yon  Glahn  v.  Brennan,  81  Cal. 
261.) 

239.  A  motion  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence  should  not  be 

granted  without   a  satisfactory  showing  of 
iligence.     (People  v.  Ah  Ton,  53  Cal.  741.) 

240.  To  entitle  him  to  relief  he  is  held  to  a 
strict  proof  of  diligence ;  and  a  general  aver- 
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ment  is  not  snfficient.  He  must  state  par- 
ticularly what  acts  he  performed,  in  order 
that  the  court  may  decide  wiietber  proper 
diligence  was  used,  (Butler  v.  Yassauit,  40 
Cal.  74.) 

241.  A  new  trial  will  not  be  granted  on  the 
ground  of  newly  discovered  evidence,  if  the 
evidence  might  nave  been  discovered  by  rea- 
sonable diligence  in  time  to  have  been  pro- 
duced at  the  trial.  (People  v.  Ching  Hins 
Chang,  74  Gal.  389;  Bartlett  v.  Houden,  3 
Cal.  66,  cited  3  Cal.  114,  22  Cal.  163,  73  Cal. 
248;  Stoakes  v.  Monroe,  36  Cal.  383;  Butler 
T.  Yassauit,  40  Cal.  74,  cited  69  Cal.  251,  94 
Cal.  154;  Russell  v.  Dennison,  45  Cal.  337; 
People  V.  Lewis,  61  Cal.  367 ;  Ross  v.  Sedg- 
wick, 69  Cal.  247;  People  v.  Sutton,  73  Cal. 
243,  cited  3  Wash.  210;  People  v.  Howard,  74 
Cal.  547,  cited  77  Cal.  637;  People  v.  Leong 
Yune  Gun,  77  Cal.  636;  People  v.  Urquidas, 
9<i  Cal.  239.) 

242.  Where  a  motion  for  a  new  trial  is  made 
upon  the  ground  of  newly  discovered  evi- 
dence, but  it  is  not  shown  that  due  diligence 
has  been  used  in  attempting  to  discover  the 
evidence  before  the  conclusion  of  the  trial,  an 
order  denying  the  new  trial  will  not  be  re- 
versed upon  appeal,  although  the  evidence 
offered  is  material  and  not  merely  cumula- 
tive.   (Harralson  v.  Barrett,  99  Cal.  607.) 

243.  A  new  trial  will  not  be  granted  on  the 
ground  of  newly  discovered  evidence,  if  the 
affidavits  on  which  the  motion  therefor  is 
based  fail  to  explain  why  the  evidence  could 
not  have  been  procured  at  the  trial.  (People 
V.  McCurdy,  68  Cal.  576.) 

244.  A  refusal  to  grant  a  new  trial  on  the 
ground  of  newly  discovered  evidence  is  not 
error,  where  no  reason  is  shown  why  the  evi- 
dence was  not  produced  at  the  trial,  and  the 
evidence  simply  tells  how  another  robbery 
was  attempted  by  some  unknown  person  near 
the  same  place,  and  under  similar  circum- 
stances, aoout  twenty  days  after  the  offense 
was  committed,  (People  v.  Nelson,  85  Cal. 
421.) 

245.  A  new  trial  will  not  be  granted  on  the 
ground  of  newly  discovered  evidence  if  the 
evidence  might  have  been  produced  at  the 
trial  by  the  exercise  of  reasonable  diligence. 
This  rule  held  to  be  applicable  to  evidence  of 
a  conversation  between  the  plaintiff  and  one 
of  the  defendants  previous  to  the  trial,  the 
plaintiff  being  the  moving  party,  and  giving 
as  the  reason  for  not  producing  the  evidence 
that  he  had  forgotten  the  conversation. 
(Moran  v.  Abbey,  63  Cal.  66.) 

Cited  3  Wash.  210. 

246.  To  entitle  a  part^  to  a  new  trial  upon 
the  ground  of  newly  discovered  evidence  it 
must  appear  that  the  evidence,  and  not 
merely  its  materiaUty,  be  newly  discovered. 
(People  V.  Urquidas,  96  Cal.  239.) 

See  post,  249,  et  seq. 

247.  Diligence,  or  the  want  of  it,  depends 
in  so  great  degree  upon  various  circumstances 
surrounding  the  parties  and  the  conduct  of 
the  cause,  which  are  peculiarly  within  the 
knowledge  of  the  trial  court,  that  its  deter- 
mination on  the  matter  of  granting  a  new 


trial  made  in  view  of  them  will  rarely  be  dis- 
turbed.   (Jones  V.  Singleton,  46  Cal.  92.) 

248.  It  is  sufficiently  shown  that  the  newly 
discovered  evidence  relied  upon  by  the  plain- 
tiff could  not  have  been,  wiui  the  exercise  of 
reasonable  diligence,  discovered  and  produced 
at  the  trial,  where  it  appears  that  the  wit- 
nesses whose  proposed  testimony  wbb  desired 
resided  one  hundred  miles  away  from  the 
place  of  trial ;  that  the  first  knowledge  that 
plaintiff  had  of  the  particular  nature  of  de- 
fendant's case  was  obtained  from  the  testi- 
mony of  the  defendant  himself  upon  the 
trial ;  and  that  he  had  no  knowledge  of  the 
new  evidence  or  of  the  witnesses  by  whom  it 
could  be  established  until  after  the  trial. 
(Keneileber  v.  Wahl,  92  Cal.  202.) 

249.  If  new  evidence  was  within  reach  of 
the  moving  part]^  before  the  trial  his  igno- 
rance of  its  materialit]^  cannot  excuse  his  Tack 
of  diligence  in  securing  and  presenting  it, 
and  it  cannot  be  made  the  basis  of  a  new 
trial.     ^People  v.  Freeman,  92  Cal.  359.) 

250.  A  party  ia  bound  to  know  the  material- 
ity of  testimony,  except  in  the  case  of  surprise 
at  trial.    (Berry  v.  Metzler,  7  Cal.  418.) 

251.  A  new  trial  will  not  be  granted  on  the 
ground  of  newly  discovered  evidence  which  is 
alleged  to  be  a  deed,  recorded  in  the  ooonty 
recorder's  office  a  year  before  the  trial,  and 
the  record  of  a  judgment  in  the  same  court  in 
which  the  cause  was  tried.  (Weimer  v. 
Lowery,  11  Cal.  104. ) 

252.  II  two  are  jointly  indicted  for  a  lar- 
ceny, and  one,  tried  separate! v,  has  reason  to 
believe,  if  innocent  himRelf ,  that  the  other  is 
guilty,  and  has  an  opportunity  on  his  trial  to 
examine  the  other,  and  does  not  do  so,  he  will 
not  be  {^ranted  a  new  trial  on  the  ground  of 
newly  discovered  evidence.  (People  v.  Mil- 
ler, 33  Cal.  99. ) 

253.  The  plaintiff  in  an  action  against  the 
administrator  of  the  estate  of  a  decedent,  od 
a  claim  asainst  the  estate,  is  not  entitled  to 
a  new  trial  on  the  ground  of  newly  discovered 
evidence,  when  the  only  reason  assigned  for 
pot  producing  the  evidence  on  the  trial  is 
that  he  supposed  he  had  a  right  to  testify 
personally  on  the  trial,  and  for  that  reason 
made  no  effort  to  produce  other  evidence  in 
support  of  his  claim.  (Bagnall  v.  Roach,  76 
Cal.  106.) 

254.  The  notary  was  twice  examined  as  a 
witness  on  the  trial,  and  testified  that  he  could 
not  recollect  any  thing  more  about  the  service 
of  the  notice  than  was  stated  in  the  certificate 
of  protest.  The  trial  court  gave  judgment 
in  favor  of  Sweeney,  the  indorser;  plaintiff 
moved  for  a  new  trial,  basing  his  motion  on 
an  affidavit  of  the  notary,  in  which  he  states 
that,  after  his  examination  as  a  witness  in  the 
case,  he  examined  the  city  directory,  thinking 
that  if  he  could  ascertain  the  business  of 
Sweeney  he  might  be  able  to  recall  tne  man- 
ner of  the  service  of  the  notice  of  protest; 
that  in  the  directory  he  found  Sweeney  de- 
scri  bed  as  keeping  certain  marble  works,  and 
that  that  fact  brought  the  manner  of  his  ser- 
vice  of  the  notice  of  protest  distinctly  back  U> 
his  mind;  and  the  affiant  then  proceeds  to 
detail  the  manner  of  service  of  the  notice, 


I 


NEW  TRIAL,  IV,  21. 


2081 


which  shows  a  compliance  with  the  statutory 
requirements.  On  the  strength  of  this  affi- 
davit the  court  helow  granted  a  new  trial. 
Held,  the  affidavit  discloses  a  mere  want  of 
recollection.  The  city  directory  was  open  to 
the  witness  as  well  before  as  after  the  trial, 
and  an  examination  of  it  before  the  trial 
would  have  disclosed  the  business  of  Sweeney 
as  well  as  an  examination  of  it  afterwards. 
Due  attention,  in  due  season,  would  have 
a£forded  the  witness  the  data  which  he  de- 
poses refreshed  his  memory ;  and  that  being 
BO,  its  subsequent  discovery  is  not  sufficient 
ground  for  a  new  trial.  And  the  order  grant- 
ing it  must  be  reversed.  (Hendy  v.  Des- 
mond, 62  Cal.  260.) 

255.  Upon  a  motion  for  a  new  trial  upon 
the  ground  of  newly  discovered  evidence, 
counter-affidavits  may  be  used  to  show  that 
due  diligence  has  not  been  used.  (People  v. 
Cesena,  90  Cal.  881.) 

Diligence,  showing  of.    See  ante,  lY,  21,  c. 
Strictest  diligence  must  appear.    See  ante, 
219. 

i.  In  Particular  Cases. 

256.  If  the  plaintiff  in  ejectment  relies  on  a 
paper  title,  and  recovers  judgment,  and  after 
the  trial  the  defendant  discovers  that  prior  to 
the  commencement  of  the  action  the  plaintiff 
had  conveyed  the  title  to  a  third  person,  a 
new  trial  should  be  granted.  (Cranmer  v. 
Porter,  41  Cal.  463.) 

257.  When,  in  ejectment,  the  parties  claim 
title  derived  from  a  common  source,  and  the 
defendant,  to  show  his  title  the  oldest,  relies 
on  a  purchase  made,  and  a  note  given  for  part 
of  the  purchaeie  money,  and  a  bond  for  a  con- 
veyance, executed  to  him  by  the  common 
grantor,  which  bond  is  claimed  to  be  lost, 
and  proves  that  it  was  the  grantor's  custom  ^ 
to  give  a  bond  when  credit  was  given,  and 
the  plaintiff  recovers  judgment,  a  subsequent 
discovery  of  the  note  is  sufficient  ground  on 
which  to  grant  a  new  trial.  (Jones  v.  Single- 
ton, 45  Cal.  92.) 

Cited  73  Cal.  248;  1  S.  Dak.  443. 

258.  The  defendant  moved  for  a  new  trial, 
and  one  of  the  grounds  of  the  motion  was 
newly  discovered  evidence,  which  consisted 
of  certain  letters  written  by  the  defendant 
and  by  the  sheriff  of  the  county  in  which  he 
was  convicted.  The  letters  were  relied  on  as 
tending  to  prove  the  insanity  of  the  (^fend- 
ant.  Held,  that  the  motion  was  properly 
denied.  (People  v.  O'Neal,  67  Cal.  878.) 
Cited  93  Cal.  370. 

259.  The  hog  alleged  to  have  been  stolen  by 
the  defendant  was  found  in  his  possession, 
and  the  main  controversy  at  the  trial  was 
whether  his  xx>68es8ion  was  criminal  or  inno- 
cent under  an  nonest  belief  of  ownership. 
The  prosecution  introduced  testimony  show- 
ing that  the  defendant  had  changed  the  ear- 
marks of  the  hog  for  the  purpose  of  destroy- 
ing its  identity.  Defendant  showed  that  he 
had,  prior  to  the  trial,  and  with  witnesses, 
callea  upon  the  prosecuting  witness  who  had 
possession  of  the  hog,  for  the  purpose  of  ex- 
amining it,  but  was  refused,  and  at  tiie  trial 
asked  to  have  the  hog  produced  at  his  ex- 
pense, but  was  refused.  After  his  convic- 
tion defendant  moved  for  a  new  trial  upon 
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the  ground  of  newly  discovered  evidence,  and 
supported  his  motion  by  the  affidavits  of  sev- 
eral persons  who  had  inspected  the  ear-marks, 
and  lound  that  they  had  not  been  changed. 
Held,  that  a  new  trial  should  have  been 
granted.    (People  v.  Stanford,  64  Cal.  27.) 

260.  The  defendant  was  indicted  for  steal- 
ing certain  personal  i>roperty  alleged  to  he- 
lone  to  one  Henry  )^illiams.  At  the  trial, 
Williams  testified  to  his  name  as  alleged.  De- 
fendant, after  conviction,  moved  for  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence, and  in  support  of  the  motion  it  was 
shown  that  the  true  name  of  Williams  was 
Henry  Williams  Brocken,  but  it  also  appeared 
that  he  was  sometimes  known  and  represented 
as  Henry  Williams.  The  court  granted  the 
motion.  Held,  error.  (People  v.  Woods,  65 
Cal.  121.) 

261.  In  action  upon  promissory  note,  where 
the  answer  deniedf  the  allegations  of  the  com- 
plaint, and  set  up  as  a  counterclaim  as  ac- 
count for  '*  ^oods,  wares,  and  merchandise 
sold  and  delivered  to  the  plaintiff,"  and  the 
defendant,  in  support  of  his  answer  and  coun- 
terclaim, testified  that  he  had  paid  the  note 
in  full  b^  the  sale  to  the  plaintiff  of  a  saloon, 
and  of  wines,  liquors,  ana  cigars,  the  plaintiff 
could  not,  from  the  allegations  of  the  answer, 
anticipate  such  evidence ;  and  the  granting  of 
a  new  trial  to  the  plaintiff  on  the  ground 
of  surprise  and  newly  discovered  evidence, 
showing  that  the  plaintiff  never  had  the  pos- 
session or  control  of  the  saloon,  and  that  it 
was  retained  by  the  defendant,  and  sold  by 
him  to  other  parties,  ia  proper.  (Kenealeber 
V.  Wahl,  92Cal.  202.) 

262.  Affidavits  on  motion  for  new  trial 
of  female  defendant  found  guilty  of  man- 
slaughter, made  by  herself  ana  her  husband, 
to  the  effect  that  he,  and  not  the  defendant, 
committed  the  homicide,  and  that  he  teld 
her  of  that  fact  before  the  trial,  but  refused 
to  allow  her  to  use  the  communication  in  her 
defense,  are  not  per  se  ground  for  a  new  trial, 
as  the  question  of  the  truth  of  such  affidavit 
is  a  matter  for  the  consideration  of  the  trial 
judge,  and  to  be  determined  by  reference  to 
all  the  evidence  in  the  case.  (People  v. 
Merkle,  89  Cal.  82.) 

263.  New  trial  on  contest  of  probate  of  will 
on  the  ground  of  newly  discovered  evidence  is 
properly  refused,  where  the  contestant  offers 
the  affidavits  of  himself  and  eight  others,  in 
which  they  state  that  thev  have  made  com- 
parisons of  signatures  and  believe  that  the 
signature  to  the  will  is  not  genuine.  (Estate 
of  Carte ry,  56  Cal.  470,  474.) 

Newly  discovered  evidence.  See  Reference, 
70. 

Newly  discovered  evidence  as  ground  for  in- 
junction.   See  Injunctions,  75,  et  seq. 

Newly  discovered  evidence  as  ground  for 
setting  aside  allowance  of  account.  See  Es- 
tates of  Deceased  Persons,  136. 

j.  Affidavits  on  Motion. 

264.  Newly  discovered  evidence  relied  on  to 
obtain  a  new  trial  has  no  place  in  a  state- 
ment. It  should  be  presented  in  affidavits. 
(Beans  V.  Emanuelli,  86  Cal.  117.) 

265.  A  motion  for  a  new  trial  on  the  ground 
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of  surprise  or  newly  discovered  evidence  must 
be  supported  by  affidavit.  (Bate  v.  Miller,  63 
Cal.  233.) 

266.  Motions  for  new  trial  on  the  ground  of 
newly  discovered  evidence  must  be  regarded 
with  suspicion  and  disfavor.  In  such  cases 
the  motion  must  be  supported  by  the  affidavit 
of  the  moving  party  that  he  did  not  know  of 
the  newly  discovered  evidence,  and  usually 
by  the  affidavits  of  the  newly  discovered  wit- 
nesses, statins  that  they  know  and  will  tes- 
tify. The  affidavit  of  the  narty  cannot  be  re- 
ceived in  lieu  of  the  affiaavits  of  such  wit- 
nesses, unless  for  good  cause  shown  it  appears 
that  the  affidavits  of  the  latter  cannot  m  ob- 
tained in  time,  or  in  such  further  time  as  may 
have  been  granted  for  that  purpose.  (Arnold 
V.  Skaggs,  35Gal.  684.) 

Cited  38  Cal.  94:  62  Cal.  263;  73  Cal.  248;  80 
Cal.  451 ;  18  Nev.  107. 

267.  The  moving  party  must  show  by  his 
own  affidavit  that  the  new  evidence  was  not 
known  to  him  at  the  time  of  the  trial.  Upon 
that  question  the  affidavits  of  other  persona 
are  not  sufficient.  (Arnold  v.  Skaggs,  35  Cal* 
684.) 

268.  On  a  motion  for  a  new  trial  on  the 
ground  of  newlv  discovered  evidence,  the 
affidavit  of  one  of  the  defendants  as  to  what 
an  absent  witness  will  testify  is  insufficient. 
It  i^ould  be  accompanied  by  the  affidavit  of 
the  witness  himself  j  if  that  cannot  be  ob- 
tained in  time,*additional  time  should  be  ap- 
plied for.  (Jenny  Lind  Co.  v.  Bower,  11  Cal. 
194.) 

Cited  35  Cal.  688;  38  Cal.  194;  3  Or.  43,  44. 

269.  The  facts  stated  in  an  affidavit  of 
newly  discovered  evidence,  on  motion  for  a 
new  trial,  held  not  to  disclose  sufficient 
grounds  lor  granting  the  motion.  (Kern 
Valley  Bank  v.  Chester,  66  Cal.  49.) 

270.  An  application  for  a  new  trial  on  the 
ground  of  newlv  discovered  evidence  must 
state  sufficient  facts  to  warrant  it.  (Burritt 
V.Gibson,  3  Cal.  396.) 

271.  On  a  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  the 
newly  discovered  evidence  should  be  fully  set 
forth,  or  the  motion  must  be  overruled. 
(Perry  v.  Cochran,  1  Cal.  180.) 

272.  Where  new  trial  is  asked  for  on  the 
ground  of  newl^  discovered  evidence  the  affi- 
davits upon  which  the  motion  is  based  should 
set  forth  particularly  and  distinctly  the  facts 
which  the  party  expects  to  prove.  Per  Ben- 
nett, J.    (Kogers  V.  Huie,  1  Cal.  429.) 

273.  The  defendant  was  convicted  of  an  as- 
sault with  a  deadly  weapon,  and  moved  for  a 
new  trial  on  the  ground  of  newly  discovered 
evidence.  The  affidavit  of  the  proposed  wit- 
ness, was:  '*  Two  Chinamen  came  behind  Lee 
Wing  (the  prosecutor) ;  one  pulled  him  down, 

and  the  other  struck  him Affiant  is 

positive  Chin  Ah  Hong,  the  defendant,  is  not 
the  man  who  struck  Lee  Wing."  Held,  the 
affidavit  does  not  distinctly  state  that  the  de- 
fendant took  no  part  in  the  assault.  (People 
V.  Chin  Ah  Hong,  61  Cal.  376. ) 

274.  The  affidavit  for  new  trial  on  the 
ground  of  surprise  and  newly  discovered  evi- 
dence did  not  state  that  the  newly  discovered 


evidence  was  disoovered  sinoe  the  trial,  nor  in 
what  j>articu!ar  it  would  be  material,  nor 
what  important  fact  it  would  tend  to  ectab- 
lish,  nor  that  due  diligence  was  used,  nor  why 
it  could  not  with  reasonable  diligence  have 
been  discovered  and  produced  at  the  trial  of 
the  cause.  Held,  that  a  new  trial  was  property 
refused.    (Brooks  v.  Lyon,  8  Cal.  113.) 

Affidavit,  what  must  show.  See  ante,  IV, 
21,  c. 

275.  Where  every  material  fact  of  all^^ 
newly  discovered  evidence  is  contradicted  by 
counter-affidavits  the  discretion  of  the  court 
in  refusing  a  new  trial  will  not  be  interfered 
with  upon  appeal.  (People  ▼.  Mesa,  93  CaL 
580;  Doyle  v.  Turla,  38  Cal.  456.) 

Counter-affidavits  as  to  diligence.  See  ante, 
255. 

276.  Where  the  court  has  already  denied  a 
motion  for  a  new  trial,  a  motion  of  the  de- 
fendant to  be  allowed  to  file  an  additional 
affidavit  in  support  of  his  motion,  upon  the 
ground  of  newly  discovered  evidence,  is 
properly  refused,  especially  where  no  affidavit 
of  the  witness  by  whom  the  facts  could  be 
shown  was  introduced.  (People  v.  Fioe,  97 
Cal.  459.) 

277.  A  new  trial  will  not  be  granted  on  the 
ground  of  newly  discovered  evidence,  if  the 
affidavit  on  which  it  is  claimed  is  shown,  hj 
counter-affidavits,  to  be  exposed  to  the  sus- 
picion of  bad  faith.  (Merk  v.  Oelahaeoser, 
50  Cal.  631.) 

278.  Where,  from  the  nature  of  new  evidence, 
it  must  have  been  within  the  personal  knowl- 
edge of  the  moving  party  previous  to  the  trial, 
an  affidavit  that  he  did  not  know  of  it  is  un- 
worthy of  credence,  and  cannot  render  the  evi- 
dence a  proper  basis  for  a  new  trial.  (People 
V.  Freeman,  92  Cal.  359.) 

Y.  Practice  on  Motion  for. 
/.  Statut9  Must  be  Followed:  Effect  of  Code  ea. 

279.  The  rieht  to  move  for  a  new  trial  is 
statutory,  ana  must  be  pursued  in  the  man- 
ner pointed  out  by  the  statute.  (Bdrton  v. 
Todd.  68  Cal.  485.) 

Cited  10  Mont.  409. 

280.  Proceedings  had  and  determined  prior 
to  taking  effect  of  the  code  will,  on  appeal,  be 
decided  in  accordance  with  the  former  Prac- 
tice Act.     (Hancock  v.  Thom,  46  Cal.  643.) 

28f.  Proceedings  to  obtain  new  trial  must 
be  conducted  in  accordance  with  Code  of  Civil 
Procedure,  where  the  notice  of  the  motion  is 
served  and  filed  after  the  code  went  into  effect. 
(Kelly  V.  Larkin,  47  Cal.  58.) 
Cited  48  Cal.  647. 

Construction  of  statute  relating  to  grounds 
of  motion.    See  ante,  IV,  1. 

Effect  of  code  on  notice  required.  See  post* 
V,  3,  a. 

Statute  governing  statement.  See  post,  ¥» 
7,  b. 

2.  Motion  Must  be  ¥/>a  ¥oce. 

282.  Motion  for  new  trial  must  be  made 
viva  voce,  and,  if  desired,  the  grounds  of  the 
motion  and  the  rulings  of  the  court  thereon 
may  be  embodied  in  a  bill  of  ezceptionsj  and 
can  be  reviewed  bv  the  supreme  court  m  no 
other  way.    (People  v.  Ah  Sam,  41  CaL  6I&.) 
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8,  Hotter 

ft.  Statute  Goyeming. 

288.  When  the  notice  of  a  motion  for  a  new 
trial  was  served  in  1872  the  proceedings  upon 
the  motion  must  be  determined  by  the  Prac- 
tice Act  then  in  force,  and  not  by  the  Code  of 
Civil  Procedure.  (Macy  v.  Davila,  48  CaL 
646.) 

284.  A  judgment  was  entered  February  21, 
1872,  and  notice  of  motion  for  new  trial  was 
filed  August  22,  1876.  Held,  that  section  669 
of  the  Code  of  Civil  Procedure,  as  originally 
enacted,  governed  the  case,  and  the- notice 
was  too  late.  (Hodgdon  v.  Griffin,  66  Cai. 
610.) 

b.  Necessity  of ;  Failure  to  Serve  and  Waiver  of. 

285.  Proceeding  to  obtain  new  trial  is  not 
initiated  until  notice  of  the  motion  is  served 
ftnd  filed.    (KeUy  v.  Larkin,  47  Cal.  58.) 

286.  A  party  failing  to  give  notice  in  time 
of  his  intention  to  move  for  a  new  trial,  or  to 
file  his  statement  in  time,  waives  his  right  to 
move  for  a  new  trial.  (Caney  y.  Silverthome, 
9  Cal.  67.) 

Cited  41  Cal.  618;  1  Idaho,  N.  S.,  217. 

287.  Where  notice  of  intention  to  move  for 
a  new  trial  is  not  given  to  the  adverse  party, 
nor  waived  by  appearance  or  otherwise,  an  or- 
der denying  the  new  trial  cannot  be  reviewed 
OD  appeal.  (Wright  v.  Snowball,  45  Cal. 
654.) 

Cited  74  Cal.  270 ;  78  Cal.  887 ;  0  Nev.  258. 

288.  Failure  to  serve  notice  of  intention  to 
move  for  new  trial  is  immaterial  when  it  ap- 
pears from  the  record  that  the  appeal  was 
from  the  judgment,  and  not  from  the  order  de- 
nying the  new  trial.  (Young  v.  Rosenbaum, 
39  CaL  646.) 

280.  Where  no  notice  of  an  intention  to 
move  for  a  new  trial  is  p^ven  by  the  opposite 

garty,  or  waived  by  him,  the  making  and 
ling  of  a  statement  does  not  give  the  court 
jurimiiction  over  the  subject  matter  of  a  new 
trial,  and  an  order  granting  a  new  trial  will  be 
reversed.  ( Bear  River  etc.  Min.  Co.  v.  Boles, 
24  Cal.  354.) 

Cited  28  Cal.  154;  66  Cal.  522;  10  Mont.  140; 
13  Mont.  12. 

290.  If  no  notice  is  given  of  an  intention  to 
move  for  a  new  trial  a  statement  made  and 
filed,  and  agreed  to  by  tiie  parties,  or  settled 
by  the  judge,  cannot  be  made  the  foundation 
of  a  motion,  nor  annexed  to  the  record  of  the 
judgment  or  order  from  which  the  party  may 
appeal.  (Fiateau  v.  Lubeck,  24  Cal.  864.) 
Cited  26  Cal.  284;  28  Cal.  154;  32  Cal.  312; 

68  Cal.  838;  13  Mont.  12;  0  Nev.  253. 

291.  Proposing  amendments  to  a  statement 
on  motion  for  a  new  trial  is  a  waiver  of  a 
failure  to  serve  a  notice  of  the  motion,  unless 
the  party  proposing  the  amendments  makes 
the  objection,  or  reserves  his  right  to  make  it 
when  he  proposes  his  amendments.  (Brun- 
dage  ▼.  Aaams,  41  Cal.  619.) 

292.  On  motion  for  a  new  trial  the  filing  of 
ft  counter-statement  is  a  waiver  of  objections 
to  want  of  notice  of  the  intention  to  move 
for  a  new  trial.  (Williams  v.  Gregory,  9  Cal. 
76.) 

Cited  2  Mont.  884 ;  doubted  2  Nev.  43. 


293.  If  a  party  who  does  not  give  notice  of 
motion  for  a  new  trial  files  a  statement,  and 
the  opposite  party  settles  the  statement,  or 
files  amendments,  and  the  statement  is  set- 
tled, without  reserving  his  right  to  object  for 
want  of  notice,  he  waives  the  notice.  (Hobba 
V.  Duff,  43  Cal.  485.) 

Cited  67  Cal.  602;  68  Cal.  168, 185;  91  Cal. 
491. 

Waiver  of  failure  to  serve  notice.  See  post, 
403. 

c.  Time  of  Giving. 

A.  Within  What  Time  to  be  Made  Generally. 

294.  Notice  must  be  given  within  time  re- 
quired by  the  one  hundred  and  ninety-fifth 
section  of  the  Practice  Act,  or  the  right  to 
move  for  a  new  trial  is  waived.  (Bear  River 
etc.  Min.  Co.  v.  Boles,  24  Cal.  354.) 

Cited  26  CaL  284;  66  Cal.  522;  13  Mont.  12;  2 
Nev.  40. 

295.  If  the  notice  of  motion  for  a  new  trial 
is  not  served  and  filed  within  five  days  after 
the  rendition  of  the  verdict,  where  the  case 
is  tried  by  a  jury,  the  risht  to  move  for  a  new 
trial  is  waived;  and  although  a  statement 
mav  be  afterwards  made,  filed,  and  settled, 
ana  the  motion  for  a  new  trial  passed  on  bv 
the  court  below,  yet  the  supreme  court  will, 
if  the  objection  be  taken,  strike  the  state- 
ment from  the  transcript.  (£llsas8ar  v. 
Hunter,  26  Cal.  279.) 

Cited  49  Cal.  128;  66  Cal.  522;  10  Mont.  140; 
3  Wyo.  45. 

296.  A  special  verdict  settles  the  facts,  and 
the  court,  by  its  judgment,  pronounces  the 
conclusions  of  law  upon  the  facts  found.  If 
the  court  errs  in  this  respect  the  error  mav 
be  reviewed  without  any  motion  for  new  trial, 
but  the  right  to  correct  the  verdict  does  not 
depend  upon  the  judgment,  and  the  steps  nec- 
essary for  that  purpose  must  be  taken  within 
the  statutory  time.  (People  ex  rel.  Allen  v. 
Hill,  16  Cal.  113.) 

297.  A  motion  for  a  new  trial  in  the  district 
court  must  be  made  within  four  days  after 
rendition  of  the  judgment.  (Elliott  ▼•  Os- 
borne, 1  Cal.  396.) 

298.  It  is  too  late  to  move  for  a  new  trial 
after  the  expiration  of  four  days  from  the 
rendition  of  judgment,  unless  an  order  ex- 
tending the  time  has  been  procured.  (Denni- 
son  V.  tSmith,  1  Cal.  437.) 

299.  The  party  intending  to  move  for  a  new 
trial  must  file  with  the  clerk,  and  serve  upon 
the  adverse  party,  notice  of  his  intention  to 
do  so  within  thirty  days  after  the  decision  or 
verdict.    (Clark  v.  Gridley,  49  Cal.  105.) 

800.  A  notice  of  intention  to  move  for  a 
new  trial  must  be  filed  within  thirty  days 
after  the  findings  of  fact  are  filed.    (Coveny  v. 

Hale,  49  Cal.  552.) 
Cited  17  Col.  57. 

801.  Notice  of  motion  for  a  new  trial  may 
be  served  within  ten  days  after  receiving 
written  notice  of  the  rendering  of  the  deci- 
sion by  the  court.  (Carpentier  v.  Thurston, 
80  Cal.  123.) 

Cited  66  Cal.  471 ;  19  Nev.  97. 

802.  Under  the  practice  before  the  adoption 
of  the  Code  of  Civil  Ptocedure  the  party  in- 
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tending  to  move  for  a  new  trial  could  give 
notice  of  his  intention  to  do  bo  at  any  time 
within  ten  da]^8  after  the  opposite  party  had 
eiven  him  written  notice  that  the  decision 
had  been  rendered,  provided  the  case  was  tried 
by  the  court  and  no  written  findings  had  been 
filed.  (Sawyer  v.  San  Francisco,  50  Cal.  370.) 
Cited  66  Cal.  472;  19  Nev.  97. 

803.  Upon  appeal  from  a  judgment  for  de- 
fendant, the  judgment  was  reverised,  and  the 
cause  remanded,  with  directions  to  enter 
judgment  for  the  plaintiff  upon  tiie  findings, 
which  was  done  accordingly ;  and  within  ten 
days  thereafter  the  defendant  filed  notice  of 
intention  to  move  for  a  new  trial.  Held, 
upon  appeal  from  an  order  denying  the  motion, 
that  the  defendant,  if  not  satisfied  with  the 
findings,  should  have  filed  his  notice  within 
the  period  prescribed  by  the  Code  of  Civil 
Procedure,  section  659,  and  that  this  period 
having  elapsed  before  the  filing  of  his  notice, 
the  notice  came  too  late.  (Brady  v.  Feisel, 
54  Cal.  180.) 

304.  It  is  proper  to  refuse  to  settle  a  state- 
ment on  motion  for  a  new  trial  where  the 
notice  of  the  motion  was  made  after  the  ex- 
piration of  the  time  allowed  for  giving  such 
notice.  (Clark  v.  Crane,  57  Cal.  629.) 
Cited  66  Cal.  522 ;  97  Cal.  476. 

Objection,  how  taken.    See  post,  V,  3,  g. 

Strikingstatement  from  files  because  notice 
not  in  time.    See  post,  V,  7,  i. 

Time  for  notice  of.  See  Judgments,  17,  et 
seq. 

Time  to  move  for  in  equity  case.  See 
Equity,  113,  114. 

Notice  of,  when  in  time.  See  Judgments, 
20. 

Time  for,  refusal  to  extend,  presumption  as 
to.    See  Appeals,  2936. 

Time,  presumption  of  extension  of.  See 
Appeals,  2937. 

B.  When  Begins  to  Run;  Herein  of  Notice 
of  Decision  or  Filing  of  Findings. 

306.  On  rendition  of  special  verdict  the  trial 
is  terminated,  and  notice  of  motion  for  a  new 
trial  must  be  given  within  two  days  there- 
after, or  the  proceedings  based  upon  such 
notice  will  be  disregarded.  (People  ex  rel. 
Allen  V.  Hill,  16  Cal.  113.) 
Cited  49  Cal.  128;  66  Cal.  522. 

306.  At  common  law  the  judgment  was  not 
entered  or  signed  until  after  the  motion  for  a 
new  trial  had  been  heard  and  determined; 
while  under  our  practice  the  motion  proceeds 
independent  of  the  judgment,  mainly  upHjn  a 
record  of  its  own,  and  may  be  made  before  or 
after  the  entry  of  judgment  or  making  up  of 
the  roll,  or  may  not  be  made  at  the  term  at 
which  the  jucfgment  was  entered,  and  may 
likewise  be  made  out  of  term.  (SSpanagel  v. 
Bellinger,  34  Cal.  476.) 

Cited  90  Cal.  327.) 

307.  Under  section  659  of  the  Code  of  Civil 
Procedure  a  party  intending  to  move  for  a 
new  trial,  where  the  action  was  tried  bj  the 
court  without  a  jury,  has  a  right  to  wait  for 
a  notice  in  writing  of  the  decision  from  the 
adverse  party  before  giving  notice  of  his  in- 
tention; and  he  is  entitled  to  such  notice  of 
decision  before  he  is  called  on  to  act,  although 


he  was  present  in  court  when  the  decision 
was  rendered,  and  waived  findings,  and  asked 
for  a  stay  of  proceedings  on  the  judgment. 
(Biagi  v.  Howes,  66  Cal.  469.) 
Cited  89  Cal.  40;  99  Cal.  175;  19  Nev.  97;  5 
Utah,  433 ;  distinguished  69  Cal.  562. 

808.  The  time  to  serve  notice  of  motion  for 
a  new  trial,  under  the  one  hundred  and 
ninety-fifth  section  of  the  Practice  Act,  does 
not  commence  to  run  until  written  notice 
of  the  rendering  of  the  decision  is  served. 
(RouBsin  V.  Stewart,  33  Cal.  208.) 
ated  66  Cal.  472;  79  Cal.  124;  3  Mont.  180; 

19  Nev.  97. 

309.  Party  will  have  ten  days  after  written 
notice  of  the  filing  of  the  findings  to  move  for 
a  new  trial.  (Pofiiemus  v.  Carpenter,  42  OL 
377.) 

Cited  98  Cal.  208. 

310.  Under  section  195  of  the  Practice  Act, 
as  amended  in  1866,  a  notice  of  motion  for  a 
new  trial  is  within  time  if  served  within  ten 
days  after  receiving  written  notice  of  the 
filing  of  the  findings  or  the  rendering  or  filing 
of  the  decision  of  the  court,  in  all  casea  except 
where  the  action  has  been  tried  by  a  jury. 
(Burnett  v.  Steams,  33  Cal.  468.) 

Cited  79  Cal.  124;  88  Cal.  228. 

311.  When  written  findings  are  not  re- 
quested, and  none  are  filed  at  the  time  of  the 
decision  of  a  cause  tried  by  the  court,  the 
time  within  which  a  party  intending  to  move 
for  a  new  trial  shall  file  and  serve  his  notice 
will  commence  running  from  the  time  of 
service  of  written  notice  of  the  decisioo. 
(Polhemus  v.  Carpenter,  42  Cal.  377.) 
Cited  98  Cal.  208;  18  Nev.  282,  283. 

312.  Motion  for  a  new  trial  on  the  eleventh 
day  after  the  filing  of  additional  findings  was 
made  in  time,  as  no  notice  of  the  filing  of  the 
additional  findini^s  was  served  on  the  defend- 
ants.    (Duff  ▼.  Duff,  71  Cal.  513.) 

313.  In  an  action  to  establish  a  tmst  and  for 
an  accounting  certain  special  issues  were  sub- 
mitte<i  to  a  jurv,  who  found  thereon  adversely 
to  the  defendants.  The  latter  thereupon 
moved  to  set  aside  the  verdict  on  the  groucdi 
of  insufficiency  of  the  evidence  to  justify  it, 
and  of  errors  m  the  instructions.  No  state- 
ment or  bill  of  exceptions  was  made  on  this 
motion,  which  was  denied  by  the  court,  on 
the  ground  that  the  verdict  was  merely  ad- 
visory, and  that  the  errors,  if  an^,  could  be 
corrected  when  the  case  was  finally  sub- 
mitted. The  court  subsec^uently  fifed  its 
findings,  covering  the  principal  issues  in  the 
case,  upon  which  the  interlocutory  judgment 
establishing  the  trust  and  directing  the  ac- 
counting was  entered,  and  thereafter  filed 
additional  findings  covering  the  matters  em- 
braced in  the  account,  upon  which  final  jadg* 
ment  was  entered.  No  notice  of  the  filing  of 
the  latter  findings  was  served  on  the  defend- 
ants. On  the  eleventh  day  after  the  filing  of 
the  additional  findings,  the  defendants  moved 
for  a  new  trial  on  a  bill  of  exceptions,  which 
was  settled  by  the  court.  Held,  that  the 
motion  for  a  new  trial  could  not  properly  have 
been  made  until  after  the  findings  on  the 
matters  embraced  in  the  account  had  been 

\  filed,  and  that  on  such  motion  the  defendants 
i  could  be  heard  on  their  bill  of  exceptions  as 
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to  that  part  of  the  trial  which  was  had  before 
the  jury.    (Duff  v.  Duff,  71  Cal.  513.) 

314.  A  notice  of  intention  to  move  for  a  new 
trial,  by  the  party  in  whose  favor  judgment 
has  been  rendered,  served  upon  the  adverse 
party,  which  contains  the  title  of  the  cause, 
and  which  states  that  '*a  motion  will  be 
made  to  set  aside  and  vacate  the  decision  and 
judgment  heretofore  rendered  and  entered 
herein,"  contains  a  sufficient  notice  in  writing 
that  a  decision  of  the  court  had  theretofore 
been  rendered  to  require  the  adverse  party  to 
serve  and  file  his  notice  of  intention  for  a  new 
trial  within  ten  davs  thereafter.  (Wadding- 
ham  V.  Tubbs,  95  Cfal.  249.) 
Cited  99  Oal.  177, 178. 

316.  Under  section  1013  of  the  Oode  of  Civil 
Procedure,  where  the  party  in  whose  favor 
judKment  is  rendered  serves  by  mail  a  notice 
of  the  decision  on  the  attorney  of  the  adverse 
party,  whose  office  and  residence  are  distant 
seventy  miles  from  the  place  of  deposit,  the 
latter  has  twelve  days  from  the  date  of  the 
deposit  within  which  to  serve  and  file  a  notice 
of  his  intention  to  move  for  a  new  trial. 
(Sullivan  v.  Wallace,  73  Cal.  307.) 

316.  After  the  court  has  passed  upon  the 
partition  made  by  the  referees  and  approved 
It,  the  guardians  of  infant  parties  are  author- 
ized to  consent  to  the  judgment  as  entered, 
and  in  such  case  it  is  not  necessary  to  notify 
them  of  the  judgment  in  order  to  impose 
upon  them  the  obligation  to  move  for  a  new 
trial  within  ten  days  after  the  judgment,  if 
thev  could  under  the  circumstances  prosecute 
such  motion.  (San  Fernando  Farm  Home- 
stead Assn.  V.  Porter,  6S  Cal.  81.) 

317.  It  seems  that  the  object  of  the  law  is 
to  give  ten  days  after  actual  knowledge  of  the 
decision  in  which  to  give  notice  of  intention 
to  move  for  a  new  trial.  That  object  is  fully 
attained  when  the  record  shows  that  the 
party  entitled  to  notice  has  acted  in  court 
upon  actual  knowledge  of  the  decision.  Such 
action  constitutes  a  waiver  of  formal  notice, 
and  a  notice  of  motion  for  new  trial,  given 
fourteen  years  after  such  waiver,  is  too  late, 
though  no  formal  written  notice  of  the  de- 
cision was  ever  given,  and  though  some  of  the 
parties  moving  for  a  new  trial  were  minors  at 
the  time  of  the  waiver.  (Gray  v.  Winder,  77 
Cal.  525.) 

Cited  99  Cal.  178. 

318.  Where  defeated  party  gives  notice  of 
his  intention  to  move  for  a  new  trial  without 
waiting  for  the  service  on  him  of  a  notice  of 
the  decision  he  thereby  waives  such  notice. 
(Thome  v.  Finn,  69  Cal.  251.) 

Cited  77  Cal.  527;  6  Utah,  433. 

319.  Where  the  record  upon  appeal  from  an 
order  denying  defendants  motion  for  a  new 
trial  shows  that  notice  of  their  intention  to 
move  for  a  new  trial  was  not  filed  within  ten 
days  after  service  by  them  of  notice  of  their 
motion  to  dismiss  the  action,  upon  the  ground 
of  the  failure  of  the  plaintiff  to  enter  iudgment 
within  six  months  after  the  filing  of  the  find- 
ings and  decision,  the  date  of  which  is  stated  in 
the  notice,  the^r  must  be  held  to  have  thereby 
waived  the  written  notice  of  the  decision  as 
of  that  date,  and,  there  being  no  extension 
of  time,  their  notice  ol  intention  to  move  for 


a  new  trial  came  too  late,  and  the  order  deny- 
ing the  new  trial  must  be  affirmed.  (Forni  v. 
Yoell,  99  Cal.  173.) 

Notice  before  notice  of  decision.  See  poBt» 
V,  3,  c,  C. 

320.  If,  after  the  findings  of  fact  are  filed, 
a  notice  of  motion  for  a  new  trial  is  given,  be- 
fore the  service  of  notice  of  filing  such  findings, 
notice  of  such  filing  is  render^  unnecessary. 
(Cottle  V.  Leitch,  43  Cal.  320.) 

Cited  69  Cal.  254;  77  Cal.  527;  99  Cal.  178; 
1  Idaho,  N.  S.,  606;  5  Utah,  433. 

Trial,  when  complete.  See  Pleading  and 
Practice,  XX,  1. 

C.  When  Premature. 

321.  The  statute  does  not  contemplate  a 
motion  for  a  new  trial  until  all  the  issues  of 
fact  have  been  tried.  (People  y.  Majors,  65 
Cal.  100.) 

322.  Section  659  of  the  Code  of  Civil  Pro- 
cedure must  be  construed  together  with  sec- 
tion 656  of  the  Code  of  Civil  Procedure,  and  no 
proceedings  for  a  new  trial  can  be  had  until 
after  the  trial  is  completed,  and  a  final  de- 
cision is  reached  by  the  court  or  jury.  (Bell 
V.  Marsh,  80  Cal.  411.) 

823.  A  notice  of  intention  to  move  for  a 
new  trial  may  be  given  before  the  receipt  of 
the  notice  of  the  decision,  and  when  so  given 
is  in  time.    (Symons  v.  Bunnell,  80  Cal.  330.) 

324.  A  notice  of  motion  for  a  new  trial 
which  is  given  before  the  findings  are  signed 
is  premature  and  ineffectual,  (i^ominguez  v. 
Mascotti,  74  Cal.  269.) 

Cited  79  Cal.  123, 124. 

325.  The  verdict  of  the  jury  in  a  probate 
proceeding,  under  chapter  3,  article  5,  of  the 
Code  of  Civil  Procedure,  in  which  special 
issues  are  submitted  to  the  jury  by  the  court 
of  its  own  motion,  is  not  the  verdict  of  the 
jury  in  an  action  tried  by  jury,  within  the 
meaning  of  section  659  of  the  (Jode  of  Civil 
Procedure,  but  is  merely  advisory  to  the  judge, 
and  of  no  force  until  adopted  by  him.  A 
motion  for  new  trial  made  before  a  decision 
by  the  court  in  such  proceeding  is  premature, 
and  mandamus  will  not  lie  to  compel  the  set- 
tlement of  the  statement  on  such  motion. 
(James  v.  Superior  Court  of  Santa  Crui 
County,  78  Cal.  107.) 

326.  In  equity  case,  when  special  issues 
are  submitted  to  jury,  and  they  find  thereon, 
and  the  court  afterwards  renders  a  judgment, 
the  partv  against  whom  the  judgment  is  ren- 
dered, if  he  wishes  to  have  the  findings  of 
fact  reviewed  on  a  motion  for  a  new  trial,  must 
wait  until  the  judgment  is  rendered  by  the 
court  before  giving  notice  and  moving  for  a 
new  trial.  (Bates  v.  Cage,  49  Cal.  126.) 
Cited  66  Cal.  529;  74  Cal.  270;  88  Cal.  414. 

327.  The  action  is  not  tried  until  all  the 
issues  have  been  disposed  of,  and  a  special 
verdict  of  a  jury  in  an  equity  case  does  not 
render  the  action  "tried  bv  a  jury**  within 
the  purview  of  section  659  ot  the  Code  of  Civil 
Procedure.    (Bell  v.  Marsh,  80  Cal.  411.) 

328.  A  notice  of  motion  for  a  new  trial  in 
an  action  tried  by  a  referee,  and  subsequent 
proceedings  based  thereon,  are  ineffectual  for 
any  purpose  if  made  before  the  findings  and 
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judgment  are  filed.    (Careaga  v.  Femald,  66 
Gal.  351.) 

329.  If  the  case  is  tried  by  the  ooart.  and 
findings  of  fact  are  made  and  filed,  ana  the 
case  is  then  sent  to  a  referee  to  take  and  state 
an  account,  the  necessary  steps  to  apply  for 
a  new  trial  should  not  be  taken  until  the  final 
report  of  the  referee  is  filed.  (Crowther  v. 
Rowlandson,  27  Oal.  376.) 
Cited  71  Gal.  619. 

330.  Notice  of  motion  for  new  trial  ^ven 
one  day  before  judgment  rendered,  and  six 
days  after  filing  the  report  of  the  referee  to 
whom  the  case  had  been  sent  to  find  the  facts, 
is  ineffectual  for  any  purpose.  If  the  trial 
terminated  with  the  fihn^  of  the  report,  the 
notice  was  not  in  time;  if  it  continued,  in 
contemplation  of  law,  until  the  entry  of  judg- 
ment, tne  notice  was  premature,  and  the  pro- 
ceedings on  the  motion  are  void.  (Mahoney 
V.  Caperton,  15  Cal.  313.) 

Cited  74  Gal.  270. 

331.  If  a  case  be  tried  by  the  court,  and 
findinizs  of  fact  be  made  and  filed,  and  the 
case  be  then  sent  to  a  referee  to  take  and  state 
an  account,  the  trial  of  the  case  is  not  com- 
plete until  the  filing  of  the  referee's  report, 
and  the  necessary  steps  for  a  new  trial  should 
not  be  taken  until  then.  Held,  accordingly, 
in  such  a  case,  that  a  notice  of  intention  to 
move  for  a  new  trial,  filed  before  the  filing  of 
the  referee's  report,  was  premature ;  and  the 
appeal  from  the  order  denying  a  new  trial  dis- 
missed. (Hinds  y.  Gage.  56  Gal.  486.) 
Cited  71  Cal.  518, 519;  74  Gal.  270;  11  Mont. 

667. 

832.  In  an  action  for  a  diyorce  a  judgment 
decreeing  the  diyorce  and  proyiding  for  a  di- 
vision of  the  community  property  is  the  final 
judgment,  although  it  con  tarns  ancillary  pro- 
visions appointing  a  referee  to  take  testimony 
and  report  as  to  what  property  is  community ; 
and  a  motion  for  a  new  trial,  made  after  the 
entry  of  such  judgment,  but  before  the  coming 
in  01  the  referee's  report,  is  not  premature. 
The  trial  court  has  jurisdiction  to  hear  and 
determine  the  motion,  and  the  supreme  court 
has  jurisdiction  of  an  appeal  from  an  order 
made  thereon.  (Sharon  v.  Sharon,  79  Cal. 
683  ) 
Cited  11  Mont.  567. 

333.  If,  in  an  action  to  obtain  the  specific 
performance  of  a  contract,  and  to  have  an  ac- 
count taken,  the  principles  upon  which  the 
account  is  to  be  taKen  are  not  raised  as  issues 
in  the  pleadings,  but  an  issue  is  made  only 
on  the  plaintiff's  right  to  have  the  account 
taken,  and  the  court  enters  an  interlocutory 
judgment  that  the  plaintiff  is  entitled  to  a 
specific  performance,  and  to  have  an  account 
taken,  and  orders  a  reference  to  take  the  ac- 
count on  principles  fixed  in  the  order,  a  notice 
of  motion  for  a  new  trial  need  not  be  given 
until  ten  days  after  the  confirmation  of  the 
report  of  the  referee.  (Harris  v.  San  Fran- 
cisco Sugar  Refining  Co.,  41  Gal.  393.) 

D.  Extension  of. 

834.  Though  the  right  to  move  for  a  new 
trial  is  statutory,  and  does  not  exiet  if  the  pre- 
scribed steps  are  not  taken  within  the  time 
allowed  by  statute,  as  against  a  party  who 


stands  npon  the  statute  and  inosts  npoo  a 
strict  compliance  therewith,  yet  the  time  for 
every  step  to  be  taken  in  relation  thereto  may 
be  waivea  or  extended  by  consent  of  the  pai^ 
ties.    (Simpson  v.  Budd,  91  Cal.  488.) 

336.  The  statutory  time  for  ^ving  notice  of 
intention  to  move  u>r  a  new  tnai,  and  for  the 
preparation  of  bills  of  exception,  may  be  ex- 
tended by  stipulation  of  counsel;  and  sudi 
stipulation  has  effect  without  an  order  of  court 
ratifying  the  same,  although  the  stipulatioa 
was  not  filed  within  the  statutory  time  for 
giving  the  notice  and  for  preparing  and  sery- 
mg  the  bill  of  exceptions.  (Simpson  v.  Budd, 
91  Gal.  488.) 

836.  Order  extending  time  to  prepare  and 
file  motion  for  new  triu  extends  time  to  pre- 
pare and  file  notice  of  motion  for  a  new  triaL 
(Cottle  v.  Leitch,  43  Gal.  320.) 
Cited  68  Cal.  488 ;  99  Gal.  178. 

337.  Time  named  in  order  extending  tims 
to  give  notice  commences  to  run  at  the  exp- 
ration  of  the  ten  days  allowed  by  statute  for 
the  notice.  (Emeric  v.  Alvarado,  64  OaL  629.) 
Cited  5  Utoh,  433. 

838.  If  an  order  is  made  extending  the  time 
in  which  to  give  notice  of  a  motion  to  moye 
for  a  new  trial,  and  the  party  gives  each  no- 
tice before  the  statutory  time  expires,  be  de- 
rives no  benefit  from  the  order.  (O^ttle  v. 
Leitch,  43  Cal.  320.) 

839.  The  district  court  has  power,  without 
the  consent  of  the  parties,  upon  the  applica- 
tion of  the  party  intending  to  move  for  a  new 
trial,  and,  upon  good  cause  shown,  to  extend 
the  time  witnin  which  to  give  notice  of  such 
motion  thirty  days  beyond  the  time  prescribed 
by  the  one  hundred  and  ninety-fifth  section  of 
the  Practice  Act.  (Harper  v.  Minor,  27  Gal. 
107.) 

Cited  48  Cal.  821,  322. 

340.  Before  the  expiration  of  the  ten  days 

?royided  by  section  659  of  the  Ckide  of  Ciyil 
Procedure  within  which  to  move  for  a  new 
trial  the  suoerior  court  or  a  judge  thereof 
may,  for  good  cause,  extend  the  time,  not  ex- 
ceeding uiirty  days,  within  which  to  serve 
and  tile  a  notice  of  the  motion.  (Burton  v. 
Todd,  68  Gal.  485.) 
Cited  89  Gal.  612. 

341.  The  right  to  move  for  a  new  trial  is 
statutory,  and  neither  the  court  nor  a  judge 
thereof  nas  power  to  extend  the  time  for  giv- 
ing notice  of  such  motion.  (Brichman  v. 
Ross,  67  Gal.  601.) 

Cited  91  Gal.  491 ;  overruled  68  Cal.  487,  488, 

490. 

842.  An  order  extending  the  time  to  give 
notice  of  a  motion  for  a  new  trial,  made  after 
the  time  for  giving  such  notice  has  expired,  is 
in  excess  of  lurisdiction  and  void.  (Clark  v. 
Crane,  57  Gal.  629.) 
Cited  64  Gal.  541 ;  66  Gal.  522. 

343.  Extension  cannot  be  made  after  the 
time  fixed  by  the  statute  has  expired.  (Bur- 
ton V.  Todd,  68  Gal.  485.) 

Order  extending  time,  whether  extends  time 
to  file  statement.    See  post,  414,  415. 

Order  allowing  amendment  after  expiration 
of  statutory  time.    See  post,  363,  399. 
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Amendment  of  order  allowing  time  to  move 
for.    See  Appeale,  3G9. 

d.  Filing  of,  Time  oL 

844.  Where  a  notice  of  intention  to  move  for 
a  new  trial  is  not  filed  with  the  clerk  within 
the  time  allowed  by  law,  the  motion  for  a  new 
trial  is  properly  denied,  although  the  notice 
ham  been  served  npon  the  adverse  partv  within 
due  time.    (Sutton  v.  Symons,  100  Oal.  576.) 

845.  Under  section  1054  of  the  Oode  of  Oivil 
Procedure  the  power  given  to  the  superior 
courts,  and  the  judges  uiereof ,  to  extend  the 
time  for  the  service  of  notices  other  than  no- 
tices of  appeal,  includes  the  jpower  to  extend 
the  time  for  filing  such  notices.  (Burton  v* 
Todd,  (V8  Gal.  485.) 

Service  and  filing  of  notice  are  steps  in  an 
action.    See  Stipulations,  10. 

e.  Form  of  and  Contents. 

Notice  of  motion  unaccompanied  1^  affi- 
davit, effect  of.    See  post,  V,  o. 

846.  Notice  of  motion  for  a  new  trial  should 
be  in  writing.  (Flateau  v.  Lubeck,  24  Oal. 
364 ;  Bear  River  etc.  Min.  Oo.  ▼.  Boles,  24  Oal. 
354.) 

847.  A  notice  of  motion  for  a  new  trial  by  a 
defendant,  directed  to  and  served  on  the  at- 
torneys who  were  the  attorneys  for  all  of  the 
plaintiffs,  is  not  rendered  insufficient  because 
of  the  fact  that  by  inadvertence  the  name  of 
one  of  the  plainti^  was  left  out  of  the  caption 
of  the  notice,  where  there  is  no  pretense  that 
the  omission  misled  the  attorneys  into  the  be- 
lief that  no  notice  was  intended  as  to  such 
plaintiff,  and  nothing  appears  in  the  record 
vrhich  shows  any  prejudice  done  in  that  re- 
gard.   (Oook  V.  Sudden,  94  Gal.  443.) 

Form  of,  effect  of  stipulation.  See  i>ost, 
854. 

348.  The  statement  of  grounds  of  the  motion 
for  a  new  trial,  in  the  notice  of  intention,  as 
being  '*  insufficiencv  of  the  evidence  to  sup- 
port the  judgment,''  and  that  "  the  judgment 
18  against  law,"  must  be  disregarded  by  the 
court,  as  neither  of  these  grounds  is  by  the 
code  made  a  cause  for  granting  a  new  trial, 
and  it  is  error  to  grant  a  new  trial  upon 
either  ground  so  designated.  (Maskewit2  v. 
Pimentel,  83  Cal.  450.) 

349.  The  reason  for  which  a  motion  for  a 
new  trial  will  be  made  may  be  stated  gener- 
ally in  the  notice  that  such  motion  will  be 
made.  ( Butterfield  v.  Central  Pac.  B.  B.  Co., 
37  Cal.  381.) 

350.  A  notice  of  motion  for  a  new  trial, 
which  specifies  as  a  ground  for  the  motion  in- 
sufficiency of  the  evidence  to  support  or  justify 
the  findings,  is  a  valid  notice  under  section 
657  of  the  Code  of  Civil  Procedure.  (Boston 
Tunnel  Co.  v.  McEenzie,  67  Cal.  485.) 

351.  A  notice  of  motion  for  a  new  trial, 
failed  to  state  whether  the  motion  would  be 
made  upon  affidavits,  or  the  minutes  of  the 
court,  or  a  bill  of  exceptions,  or  a  statement 
of  the  case ;  and  the  statement  subsequently 
filed  contained  no  specifications  of  errors 
or  of  insufficiency  of  evidence.  Held,  the 
motion  for  a  new  trial  was  not  made  as  pre- 
scribed l^  sections  668  and  659  of  the  Code  of 


Civil   Procedure.     (Hill  ▼.  Beatty,  61  Cal. 
292.) 

852.  A  motion  for  a  new  trial  made  solely 
upon  a  statement  of  the  case  is  properly 
heard  and  determined,  although  the  notice 
of  the  motion  stated  that  it  would  also  be 
made  upon  the  minutes  of  the  court  and  a 
bill  of  exceptions.  (Hart  v.  Kimball,  72  Cal. 
283.) 
Cited  8  Mont.  375;  1  S.  Dak.  284. 

353k  A  notice  that  the  defendant  "  intends 
to  and  will  move  this  court  to  set  aside  the 
decision  and  judgment  heretofore  rendered, 
entered,  and  made  in  said  cause,"  setting  out 
as  grounds  relied  on  for  the  motion  three 
of  the  grounds  for  new  trial  specified  in 
section  657  of  the  Code  of  Civil  Procedure, 
and  stating  that  the  motion  will  be  made 
upon  a  statement  of  the  case,  is  sufficient  as 
a  notice  of  intention  to  move  for  a  new  trial ; 
and  where  the  respondents'  attorneys  stipu- 
lated to  give  the  defendant  further  time 
"  within  imich  to  prepare  and  serve  his  state- 
ment on  motion  for  a  new  trial,"  they  can- 
not object  that  they  were  misled  by  the  form 
of  the  notice.  (O'Connell  v.  Main  and  Tenth 
StreeU  Hotel  Co.,  90  Cal.  515.) 
Cited  96  Cal.  31. 

354.  Decision  includes  not  only  conclu- 
sions of  law,  but  the  facts  found,  and  a  notice 
of  intention  to  move  for  new  trial,  which  des- 
ignates as  ground  of  the  motion  that  the  evi- 
dence does  not  warrant  the  decision,  is  the 
equivalent  of  the  expression  that  the  evidence 
is  insufficient  to  support  the  findings.  (Hiber- 
nia  S.  &  L.  Soc.  v.  Moore,  68  Cal.  156, 159.) 
Cited  13  Mont.  12. 

855.  A  notice  of  motion  "  to  set  aside  and 
vacate  judgment  rendered  and  entered 
herein,  and  to  grant  a  new  trial,"  is  a  suf- 
ficient notice  of  motion  for  a  new  trial.  If 
the  notice  distinctly  and  unmistakably  sives 
the  information  that  a  new  trial  is  asked  for 
it  is  sufficient.  (Locke  v.  Moulton,  96  CaL 
21.) 

856.  Proceedings  for  a  new  trial  cannot  be 
initiated  by  a  notice  of  motion  to  vacate  and 
set  aside  the  judgment,  on  the  ground  of  in- 
sufficiency of  the  evidence  to  justify  the  judg- 
ment; nor  can  such  motion  be  based  on  the 
ground  that  the  judgment  is  against  law.  The 
motion  should  be  directed  at  the  decision. 
(Sawyer  v.  Sargent,  65  Cal.  259.) 

Cited  67  Cal.  165,  486;  83  Cal.  451;  96  Gal. 

30,  31 ;  8  Utah,  180. 

357.  A  notice  of  intention  to  move  for  a  new 
trial  need  not  state  that  the  party  moving  < 
will  ask  that  the  verdict  or  decision  be  va-  , 
cated.     (Heinlen  v.  Heilbron,   71  Cal.  557; 
Bander  v.  Tyrrel,  59  Cal.  99,  cited  71  Cal.  559, 
96  Cal.  31.) 

858.  The  fact  that  a  cause  has  been  tried 
without  the  presence  of  an  official  reporter, 
and  that  no  notes  of  the  evidence  or  proceed- 
ings at  the  trial  were  ever  filed  or  reauced  to 
writing  by  the  reporter,  judge,  or  clerk,  does 
not  deprive  the  losing  party  of  the  right  to 
move  for  a  new  trial  on  the  minutes  of  the 
court,  but  he  may  rely  upon  the  recollection 
of  the  judge  as  to  the  evidence  and  proceed* 
ings,  and  can  thereafter  secure  a  statement  of 
the  case,  including  the  evidence  material  to 
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the  motion,  lor  the  purposes  of  an  appeal 
from  the  order  made  upon  the  motion,  and 
mandamus  will  lie  to  compel  the  settlement 
of  such  statement.  (Malcolmson  t.  Harris, 
90Cal.  262.) 

869.  Where  a  motion  for  a  new  trial  is  sub- 
mitted on  the  minutes  of  the  court,  and  no 
specification  of  insufficiency  of  the  evidence 
or  assignment  of  errors  is  given  in  the  notice 
of  the  motion,  no  subsequent  statement  of 
the  case  is  authorized,  and  if  made  and  set- 
tled will  not  be  considered  on  appeal.  (Buck- 
ley V.  Althorf,  86  Cal.  643.) 

360.  A  notice  of  motion  for  a  new  trial,  to 
be  made  upon  the  minutes  of  the  court,  on 
the  ground  that  the  findings  and  decision  are 
not  justified  by  the  evidence,  must  specify  the 
particulars  wherein  the  evidence  is  claimed 
to  be  insufficient.  (Weyl  v.  Sonoma  Valley 
R.  R.  Co.,  69  Oal.  202.) 
Cited  94  Cal.  428. 

861.  Where  a  motion  for  a  new  trial  is 
made  upon  the  minutes  of  the  court  upon 
the  ground  of  insufficiency  of  the  evidence,  or 
for  errors  of  law  occurring  at  the  trial,  the 
motion  must  be  denied  if  the  specifications 
required  by  the  fourth  subdivision  of  section 
659  of  the  Code  of  Civil  Procedure  have  not 
been  made  in  the  notice  of  intention  to  move 
for  a  new  trial.  (Neale  v.  Depot  Ry.  Co.,  94 
Cal.  425.) 

f.  Amendment  of;  Second  Notice;  Restoring 
Right  to  Give  Notice. 

362.  Where  a  defendant  in  a  criminal  prose* 
cution  submitted  a  motion  for  a  new  trial, 
which  was  denied,  and  judj^ment  was  there- 
upon pronounced,  a  motion  thereafter  to 
amend  the  motion  for  a  new  trial,  by  adding 
the  ground  of  newly  discovered  evidence, 
comes  too  late.  (People  v.  Wessel,  98  Cal. 
352.) 

363.  Where  a  notice  of  motion  for  a  new  trial 
states  that  the  motion  will  be  made  upon  the 
minutes  of  the  court,  and  upon  the  grounds, 
amon^  others,  of  errors  of  law  occurring  at 
the  trial  and  excepted  to,  but  the  notice  fails 
to  specify  the  particular  errors  relied  upon, 
the  notice  is  rauically  defective,  and  an  order 
of  the  court,  upon  motion  by  the  moving 
party,  granting  leave  to  amend  the  notice  after 
the  expiration  of  the  statutory  time  for  its 
filing,  by  addine  the  required  specifications, 
upon  the  ground  of  inadvertence,  is  without 
jurisdiction.    (Packer  v.  Doray,  98  Cal.  315.) 

364.  A  notice  radically  defective  cannot  be 
amended  after  the  time  allowed  bv  statute  for 
giving  notice  has  expired.  (Little  v.  Jacks, 
67  Cal.  165.) 

Cited  83  Cal.  451 ;  98  Cal.  317. 

Amendment  after  term.    See  post,  VIIL 

865.  A  party  giving  notice  of  motion  for  a 
new  trial  is  bound  by  that  notice.  He  cannot 
afterwards  give  a  second  notice,  and  file  his 
statement  within  five  days  of  the  second 
notice,  but  more  than  five  days  after  the  first 
notice.    (Le  Roy  v.  Rassette,  32  Cal.  171.) 

Second  motion  for  new  trial.  See  post, 
XI,  4. 

366.  The  "  notice  of  motion"  referred  to  in 
subdivision  4  of  section  659  of  the  Code  of 


Civil  Procedure  is  the  same  as  the  **  notice  of 
intention  to  move  for  a  new  trial,"  mentioned 
in  subdivision  1  of  that  section ;  and  a  party 
moving  for  a  new  trial  upon  the  minutes  of 
the  court,  who  has  failed  to  make  the  re- 
quired specifications  in  his  notice  of  intention 
to  move  for  a  new  trial,  cannot  cure  the  defect 
after  the  expiration  of  the  time  for  giving 
notice  of  his  intention  to  make  the  motion  by 
giving  an  additional  notice  that  he  would 
"bring on  for  hearine  his  motion  for  anew 
trial,"  and  annexing  thereto  a  formal  motion 
for  a  new  trial,  together  with  specifications  of 

Earticulars  in  which  the  evidence  was  insoi- 
cientand  of  the  errors  of  law  relied  npon* 
(Neale  ▼.  Depot  Ry.  Co.,  94  Cal.  425.) 

867.  The  right  to  give  notice  of  intention  is 
lost  when  the  ri^ht  to  move  for  a  new  trial 
is  lost,  and  the  right  cannot  be  restored  by  an 
order  of  the  court.  (Thompson  v.  Lynch,  43 
Cal.  482.) 
Cited  61  Cal.  194 ;  66  Cat.  522. 

g.  Lr^^larities  in.  How  Taken  Advantage  of. 

368.  Unless  it  appear  that  respondent  ob- 
jectCKl  in  court  below  to  the  want  of  proper 
notice  of  intention  to  move  for  new  trial,  ahe 
will  be  deemed  to  have  waived  the  objection. 
(Section  246  of  Practice  Act  of  1851.)  (Frost 
Y.  Meets,  52  CaL  664.) 

369.  An  objection  that  a  notice  of  intention 
to  move  for  a  new  trial  was  not  served  and 
filed  in  time  is  waived  if  there  is  nothing  in  the 
statement  to  show  that  the  attomev  for  the  re- 
spondent objected  to  the  service  of  the  notice 
on  admitting  service  of  it,  or  of  the  statement, 
or  on  the  settlement  of  the  statement. 
(Schieffery  v.  Tapia,  68  Cal.  184.) 

Cited  91  (5al.  491. 

370.  An  irresularity  in  the  notice  of  inten- 
tion to  move  for  a  new  trial  is  waived  by  a 
failure  to  make  any  objection  on  the  irround 
of  such  irregularity  either  at  the  settlement 
of  the  statement  or  on  the  hearing  of  the  mo- 
tion. (Christy  v.  Spring  Valley  Wat«r  Works, 
68  Cal.  73.) 

Cited  13  Mont.  12. 

371.  If  there  are  any  technical  grounds 
upon  which  a  motion  for  a  new  trial  may  be 
resisted,  such  as  failure  to  file  and  serve  notice 
of  motion  or  to  file  statement  in  time,  the 
proper  practice  is  to  raise  such  grounds  on 
the  argument  of  the  motion  as  a  reason  why 
the  motion  should  be  denied.  (Quivey  v. 
Gambert,  32  Cal.  304.) 

Cited  41  Cal.  404;  44  Cal.  550;  83  Cal.  320; 
97  Cal.  16,  18. 

872.  The  statement  of  the  case  on  motion 
for  a  new  trial  contained,  immediately  pre- 
ceding the  judge's  certificate  of  settlement  of 
the  statement,  a  recital  to  the  effect  that  the 
plaintiff  in  submitting  amendments  to  the  de- 
fendant's proposed  statement  expressly  re- 
served the  right  to  object  to  the  motion,  on 
the  ground  that  the  notice  of  intention  was 
not  served  within  the  statutory  time.  Held, 
that  the  recital  amounted  to  nothing  in  the 
absence  of  a  proper  showing  that  the  notice 
was  not  served  in  time.  (Book  v.  Hall,  68 
Cal.  22.) 
Cited  12  Mont.  259. 
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h.  Striking  Out  for  Want  of  Diligence. 

873.  A  notice  of  intention  to  move  for  a  new 
trial  cannot  be  stricken  out  for  want  of  dili- 
gence in  prosecuting  the  motion.  (Heilbron 
T.  Heinlen,  70  Gal.  482.) 

874.  Court  should  not  strike  out  notice  of 
motion.    (Quivey  y.  Gambert,  82  Gal.  304.) 

4.  Motion  Mu9t  bo  Baaod  on  Statomont  or  AfS^ 

dawit 

375.  New  trial  will  not  be  granted  except  on 
a  statement  or  affidavits.  (Jenkins  v.  Frink, 
30  Cal.  686.) 

876.  A  failure  to  file  a  statement,  setting 
forth  the  grounds  upon  which  a  party  intends 
to  rely,  on  motion  for  a  new  trial,  operates  as 
a  waiver  of  the  right  to  the  motion.  (Wing 
V.  Owen,  9  Cal.  247.) 
Cited  25  Cal.  488;  5  Nev.  262. 

377.  Order  for  new  trial  set  aside  where  de- 
fendant had  not  filed  statement  as  required  by 
the  one  hundred  and  ninety-fifth  section  of 
the  Practice  Act.  (Hill  v.  VS^hite,  2  Cal.  306.) 
Cited  7  Gal.  899;  10  Cal.  66. 

378.  When  the  motion  for  new  trial  is  made 
on  the  grounds  of  irregularity  in  the  proceed- 
ings of  the  jury,  and  misconduct  of  the  jury, 
it  must  be  made  upon  affidavits.  (Benjamm 
V.  Stewart,  61  Cal.  605.) 

Necessity  of  statement  in  criminal  case. 
See  ante,  114. 

5.  AfUdarita, 

879.  Notice  of  motion  for  a  new  trial,  un- 
accompanied by  affidavit  required  by  statute, 
will  not  entitle  the  statement  of  the  grounds 
of  the  motion  to  be  considered  on  appeal. 
(Adams  v.  City  of  Oakland,  8  Cal.  510.) 
Cited  9  Cal.  247. 

380.  When  an  application  for  a  new  trial  is 
made  on  affidavits  the  affidavits  used  in  the 
hearing  of  the  motion  must  be  identified,  by 
the  indorsement  of  the  judge  or  clerk,  made 
at  the  time  of  the  hearing,  as  having  been 
read  or  referred  to  on  the  argument.  The 
ordinanr  indorsement  of  filing  by  the  clerk  is 
not  sufficient.  (Johnson  v.  Muir,  43  Cal.  542.) 
Cited  71  Cal.  431 ;  7  Mont.  851. 

381.  The  respondent  on  a  motion  for  a  new 
trial  does  not  waive  the  right  to  object  to  the 
affidavits  of  the  moving  party  on  the  ground 
that  the  same  were  not  filed  in  time,  if  he 
raises  the  objection  on  the  hearing  of  the  mo- 
tion.    (Heine  v.  Treadwell,  72  Cal.  217.) 

382.  On  motion  for  new  trial  the  court  be- 
low should  not,  unless  good  reason  be  shown, 
receive  an  affidavit  made  after  the  time  for 
filing  affidavits  or  statements  on  the  motion 
has  elapsed.    (Howe  v.  Briggs,  17  Cal.  385.) 

383.  The  time  within  which  counter-affida- 
Tits  on  a  motion  for  a  new  trial  may  be  filed 
is  not  jurisdictional,  but  is  only  a  rule  of  pro- 
cedure subject  to  the  equitable  control  of  the 
court.    (Smith  v.  Whittier,  95  Cal.  279.) 

Counter-affidavits  to  show  diligence.  See 
ante,  255. 

884.  The  court  may  allow  counter^affidavits 
to  be  filed  on  a  motion  for  new  trial  after  the 
time  limited  by  the  code,  under  a  showing 
that  they  had  been  prepared  and  served,  and 
that  the  filing  was  omitted  through  oversight 


or  mistake,     (Spottiswood  y.  Weir,  80  Gal. 

448.) 

Cited  95  Gal.  294. 

385.  Where  one  of  the  grounds  of  a  motion 
for  a  new  trial  is  misconduct  of  the  jury,  and 
counter-affidavits  directly  responsive  to  the 
affidavits  in  support  of  the  motion  are  pre- 
pared, but  by  inadvertence  and  excusable 
neglect  are  not  filed  until  more  than  ten  days 
thereafter,  it  is  within  the  discretion  of  the 
court  to  permit  such  counter-affidavits  to  be 
read,  upon  a  proper  showing  of  excusable 
neglect.    (Smith  v.  Whittier,  95  Cal.  279.) 

On  motion  for  new  trial  for  denial  of  con- 
tinuance.   See  ante,  IV,  3. 

Affidavit  for  new  trial  because  verdict  ex- 
cessive.   See  ante,  IV,  13,  c. 

Affidavit  of  surprise.    See  ante.  180, 185. 

Surprise  at  nonattendanoe  of  witnesses. 
See  ante,  177,  178. 

Motion  for  new  trial  because  of  newly  dis- 
covered evidence  must  be  heard  on  affidavits. 
See  ante,  IV,  21,  j. 

On  motion  for  new  trial  because  of  newly 
discovered  evidence.    See  ante,  IV,  21.  j. 

Affidavit  showing  bad  faith  or  unworthy  of 
credence.    See  ante,  277. 

Motion  to  file  additional  affidavits  after  de- 
nial of  motion.    See  ante,  276. 

0.  BUIb  of  Excoptiono. 

386.  Motion  for  new  trial  may  be  heard 
without  any  bill  of  exceptions.  (People  ex 
rel.  Smith  v.  Keyser,  53  Cal.  183.) 

7.  Statomont  on  Motion  for  Now  THaL 
a.  Office  of. 

887.  Office  of  statement  on  motion  for  new 
trial  is  to  bring  into  the  record  those  matters 
only  which  arise  in  the  progress  of  a  trial,  and 
constitute  the  basis  of  the  motion  under  the 
fifth,  sixth,  and  seventh  subdivisions  of  sec- 
tion 193  of  the  Practice  Act,  and  which  the 
appellant  desires  to  have  reviewed  on  appeal 
from  the  order  granting  or  refusing  a  new 
trial.  (Harper  v.  Minor,  27  Cal.  107.) 
Cited  32  Cal.  ;i05, 327 ;  68  Cal.  376 ;  1  UUh,  285. 

b.  Statute  Groverning. 

888.  The  act  of  1863,  amending  the  one  hun- 
dred and  ninety-fifth  section  of  the  Practice 
Act,  is  the  law  governing  the  preparation  of 
statements  on  motion  for  new  trial  made  after 
its  passage.  (Partridge  v.  City  and  County 
of  San  Francisco,  27  Cal.  415.) 

c.  Preparation  of.  Time  for  and  Extension  of. 

889.  Party  moving  for  a  new  trial  upon  a 
statement  of  the  case  must  within  ten  days 
after  service  of  the  notice,  or  within  such 
further  time  a°  the  court  or  judge  mav  allow, 
not  exceeiiing  thirty  days,  without  tlie  con- 
sent of  the  adverse  party,  prepare  a  draft  of 
the  statement,  and  serve  the  same,  or  a  copy 
thereof,  upon  the  adverse  party.  (Chase  v. 
£voy,  58  (Jal.  848,  351.) 

390.  If  the  party  intending  to  move  for  a 
new  trial  does  not  file  his  statement  within 
five  days  after  giving  notice  of  such  intention 
the  statement  should  be  disregarded.  (Le  Roy 
V.  Rassette,  32  Cal.  171.) 
Cited  41  Cal.  518;  42  Cal.  32;  66  Cal.  522. 
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S91.  Statement  on  motion  lor  a  new  trial 
will  be  dismiBeei  where  not  filed  in  time. 
(PoolBon  y.  Hoekins;  65  Cal.  4d8.) 

892.  Notice  of  motion  for  a  new  trial  npon 
a  statement  of  the  case  is  properly  dismissed 
for  want  of  prosecution  where  no  draft  of  the 
statement  had  been  served  within  the  time 

Srescribed  by  the  code.    (Chase  ▼•  Evoy,  68 
al.  348,  352.) 
Cited  83  Cal.  320;  90  Cal.  81. 

393.  A  statement  on  motion  for  a  new  trial, 
served  six  days  after  the  expiration  of  the 
time  allowed  by  law,  and  by  all  extensions 
given,  will  not  be  considered  on  app^. 
(Buckley  y.  Althorf,  8tt  Cal.  643.) 

394.  If  a  statement  on  application  for  a  new 
trial  is  not  filed  within  the  time  re<}uired  by 
law  the  right  to  move  for  a  new  trial  is  waived, 
and,  if  a  motion  to  that  effect  is  made,  the 
statement  should  be  stricken  out.  (Jenkins 
v.  Frink,  27  Cal.  337.) 

Cited  32  Cal.  305 ;  41  Cal.  518. 

395.  Order  granting  new  trial  for  causes 
appearing  in  statement  only  will  be  reversed 
by  the  appellate  court  if  the  statement  on 
motion  for  a  new  trial  is  not  filed  in  time. 
(Hegeler  v.  Henckell,  27  Cal.  491.) 

396.  A  failure  to  file  a  statement,  on  motion 
for  a  new  trial,  within  time,  amounts  to  a 
waiver  of  the  motion.  (Campbell  v.  Jones, 
41  Cal.  515,  cited  2  Mont.  556;  Thompson  v. 
Lynch,  43  Cal.  482,  cited  61  Cal.  194,  66  Cal. 
622.) 

397.  If  a  statement  on  motion  for  new  trial 
is  not  filed  within  five  days  after  notice  of 
intention  to  move  for  a  new  trial  is  given,  or 
within  such  further  time  as  may  be  grauted 
by  the  court,  not  exceeding  twenty  days,  the 
right  to  move  for  a  new  trialis  waived.  (£ast- 
erby  v.  Larco,  24  Cal.  179.) 

Cited  27  Cal.  338 ;  41  Cal.  518. 

398.  If  a  statement  prepared  on  motion  for 
a  new  trial  is  not  filed  within  the  time  pre- 
scribed by  the  one  hundred  and  ninety-nfth 
section  of  the  Practic  Act,  the  right  to  move 
for  a  new  trial  is  waived,  and  when  such  right 
is  thus  waived  the  court  has  no  power  to  re- 
store it.  (Hegeler  v.  Henckell,  27  Cal.  491.) 
Cited  41  Cal.  518;  11  Nev.  79;  18  Nev.  282. 

399.  Where  a  notice  of  motion  for  a  new 
trial  designates  that  the  motion  will  be  made 
for  all  the  causes  specified  in  section  657  of  the 
Code  of  Civil  Procedure,  upon  the  statement 
of  the  case,  the  moving  party  is  bound  to  pre- 
pare and  serve  his  proposed  statement  within 
the  time  allowed  by  law  for  that  purpose.  A 
failure  so  to  do  is  a  waiver  of  the  right  to  move 
for  a  new  trial,  and,  after  the  statutory  time 
forgiving  the  notice  has  passed,  the  trial  court 
has  no  jurisdiction  to  allow  the  original  notice 
to  be  amended,  so  as  to  designate  that  the 
motion  would  be  made  for  the  same  causes 
upon  the  minutes  of  the  court.  (Oooney  y. 
Furiong,  66  Cal.  520.) 

Cited  83  Cal.  320 ;  98  Cal.  817 ;  10  Mont.  140. 

400.  If  the  statement,  on  application  for  a 
new  trial,  ia  filed  more  than  five  days  after 
the  filing  and  service  of  the  notice,  the  right 
to  move  for  a  new  trial  is  waived,  unless  it 
appear  from  the  transcript  that  Hie  objection 
to  the  failure  to  file  the  statement  in  season 


has  been  waived  bjr  the  opposite  party,  either 
expressly   or    by    implication.      (Munch   ▼. 
Williamson,  24  Cal.  167.) 
Cited  28  Cal.  154;  41  Cal.  518;  19  Nev.  96. 

401.  Parbr  who  claims  benefit  of  waiyer  of 
failure  to  die  statement  in  due  time  must 
prove  it  bevond  doubt,  and  not  leave  it  to  be 
ascertainea  by  conjecture  or  doubtful  infers 
enoe.    (Munch  v.  Williamson,  24  CaL  167.) 

402.  Where  a  statement  on  motion  for  a 
new  trial,  as  settled  and  allowed  by  the  jadge, 
recited  therein  that  it  was  ''duly  prepared 
and  settled  within  due  time  and  in  the  man- 
ner required  by  law,"  and  also  that  the  ''de- 
fendant objected  to  settlement  of  statement 
upon  the  ground  that  the  same  was  not  served 
in  time,"  but  it  failed  to  point  out  the  baaia 
or  grounds  of  the  objection,  or  to  present  the 
facts  upon  which  it  was  made,  an  objection 
to  the  nearing  of  the  motion  for  a  new  trial, 
npon  the  ground  that  the  proposed  statement 
had  not  been  served  in  time,  is  properly  over- 
ruled.   (Cole  v.  Wilcox,  99  Cal.  549.) 

403.  If  the  order  denying  a  motion  for  a  new 
trial  states  that  the  motion  was  submitted 
upon  the  statement  and  affidavits  by  consent 
of  the  respective  attorneys,  the  respondent  is 
precluded  in  the  appellate  court  from  saying 
that  the  statement  was  not  filed  in  time,  or 
that  the  notice  of  intention  to  move  for  a  new 
trial  was  not  filed  or  served.  (Millard  ▼• 
Hathaway,  27  Cal.  119.) 

Cited  60  Cal.  620. 

Proposal  of  amendments  is  not  waiver  that 
statement  not  filed  in  time.  See  post,  V,  7, 
d,  D. 

Reservation  of  objection  of  want  of  prepa- 
ration in  time.    See  post,  V,  7,  d,  D;  V,  7,  f. 

404.  The  practice  which  i>revails  in  some  of 
the  lower  courts  of  submitting  a  motion  for  a 
new  trial  and  not  preparing  the  statement 
until  after  tlie  motion  has  been  denied  is 
irregular,  and  not  to  be  tolerated.  (Waggen- 
heim  v.  Hook,  35  Cal.  216.) 

ated  66  Cal.  170;  1  Idaho,  N.  S.,  607. 

405.  Such  statement  should  be  settled  by 
the  judge  and  certified  by  him  before  the  mo- 
tion is  decided.  (Waggenheim  y.  Hook,  85 
Cal.  216.) 

406.  It  is  not  necessary  for  the  defendants 
in  a  criminal  case,  in  making  a  motion  for 
new  trial,  to  have  a  bill  of  exceptions  or  state- 
ment prepared  beforehand;  nor  in  arguing 
and  submitting  their  motion  without  such 
bill  of  exceptions  or  statement  do  they  waive 
their  right  to  have  a  bill  of  exceptions  settled 
after  the  motion  is  determined ;  but  they  are 
entitled  to  a  record  of  so  much  of  the  evi- 
dence, proceedings,  and  decisions  had  on  the 
trial  as   may  be  necessary  to   explain  the 

grounds  of  their  motion.    (People  ex  leL  Lee 
in  Tai  y.  Hewill,  56  Cal.  117.) 
Cited  66  Cal. 853;  74  Cal.  190;  76Cal.550;  19 
Nev.  95. 

407.  Time  within  which  the  code  requires 
the  service  of  the  statement,  on  a  motion  for 
a  new  trial  commences  to  run  from  the  date 
of  the  service  of  the  notice.  (Chase  v.  Evoy, 
58Cal.  348,  S52.) 

408.  Where  the  failure  of  a  party  to  pro- 
cure additional  time  in  which  to  prepare  and 
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serve  his  proposed  statement  on  motion  for  a 
new  trial  is  the  result  of  excusable  neglect  or 
mistake,  the  court  has  power  to  relieve  him 
irom  the  effect  thereof,  and,  whether  it  is  the 
result  of  such  mistake  or  excusable  neglect,  is 
to  be  determined  in  the  exercise  of  its  discre- 
tion bv  the  court  to  which  the  application  is 
mader    (Cole  v.  Wilcox,  09  Cal.  549.) 

409.  Under  section  196  of  the  Practice  Act, 
either  the  court  or  a  court  commissioner  may 
extend  Uie  time  for  filing  a  statement  on  mo- 
tion for  a  new  trial  twenty  days  beyond  the 
five  or  ten  days  given  by  statute.  (Oarrillo  v. 
Smith,  87  Cal.  337.) 

410.  Under  section  1054  of  the  Code  of  Civil 
Procedure,  where  the  time  for  the  preparation 
of  a  statement  on  motion  for  a  new  trial  has 
been  extended  by  stipulation  between  the 
parties,  the  court  has  power  to  grant  a  further 
extension,  not  exceeding  thirty  days,  if  the 
application  therefor  be  made  before  the  time 
as  extended  by  stipulation  has  expired.  (Cur- 
tis V.  Superior  Court  of  Yolo  County,  70  Cal. 
390.) 

Cited  89  Cal.  612;  91  Cal.  491. 

411.  When  the  jadse  has  granted  one  ex- 
tension of  time  for  thirty  days  in  which  to 
prepare  and  serve  a  statement  on  motion  for 
new  trial,  his  power  is  exhausted,  and  the 
fact  that  the  time  is  further  extended  by  con- 
sent of  the  adverse  party  does  not  confer 
upon  the  judge  any  power  to  grant  a  second 
extension  thereafter  without  such  consent. 
If  the  statement  is  not  prepared  and  served 
within  the  time  allowed  by  law  it  cannot  be 
considered  at  the  hearing  of  the  motion  or 
upon  appeal,  and  the  motion  for  a  new  trial 
is  properly  denied  upon  that  ground.  ^Bun- 
net  V.  Stockton,  83  CJal.  819.) 

Cited  86  Cal.  595 ;  92  Cal.  63. 

412.  An  order  of  court  allowing  a  party 
twenty  days  within  which  to  file  a  statement 
on  motion  for  a  new  trial  must  be  construed 
as  giving  twenty  days  from  the  date  of  the 
order,  and  not  twenty  days  beyond  the  time 
of  giving  notice,  or  twenty  days  beyond  the 
time  allowed  by  statute.  (Jenkins  v.  Frink, 
27  Cal.  837.) 

Cited  9  Mont.  408. 

413.  There  are  three  distinct  steps  recog* 
nized  by  the  Practice  Act,  in  a  proceeding  to 
obtain  a  new  trial,  for  the  taking  of  each  of 
which,  except  the  last,  a  particular  period  of 
time  is  allowed :  Firstly.  A  notice  of  inten- 
tion to  move  for  a  new  trial  *  Secondly.  Filing 
and  serving  statement  of  affidavits ;  Thirdly. 
The  motion  for  a  new  trial.  An  order  extend- 
ing the  time  for  taking  either  of  these  steps 
should  express  with  precision  the  object  to  oe 
attained.  (Jenkins  v.  Frink,  27  Cal.  337.) 
Cited  32  Cal.  313. 

414.  Should  an  order,  allowing  time  within 
which  to  file  a  motion  for  a  new  trial,  be  con- 
strued as  allowing  time  to  file  a  statement, 
query?    (Jenkins  v.  Frink,  27  Cal.  337.) 

415.  If  the  time  for  giving  notice  of  motion 
for  a  new  trial  is  extended  by  the  court  the 

Sarty  to  whom  the  extension  is  given  has  five 
ays  from  the  time  notice  is  given  within 
which  to  file  his  statement  as  an  absolute 
right,  and  the  court  has  power  to  extend  the 


time  twenty  days  further.  (Harper  y.  Minor, 
27  Cal.  107.) 

416.  October  20,  1880,  the  verdict  was  ren- 
dered. Notice  of  intention  to  move  for  a  new 
trial  was  filed  and  served  by  defendants  Oc- 
tober 29th.  November  8th  defendants  ob- 
tained from  the  judge  of  the  court  below  an 
order  granting  ten  days  from  date  in  which 
to  prepare  and  serve  their  proposed  state- 
ment on  motion  for  new  trial.  On  Novem- 
ber 18th  another  extension  of  ten  days  was 
granted  by  the  jndee.  November  28,  1880, 
was  Sunday;  November  27th  the  judge  made 
an  order  allowiiu;  defendants  ten  days  fur- 
ther time  from  November  29th  within  which 
to  prepare  and  serve  their  proposed  state- 
ment. The  proposed  statement  was  on  De- 
cember 9,  1880,  served  on  the  plaintiff's 
attorney  without  waiver  by  him  as  to  time  of 
service.  Held,  (1)  the  orders  of  the  judge 
did  not  extend  the  time  for  preparing  and 
serving  the  statement  more  than  thirty  days ; 
(2)  the  last  day  of  the  period  of  extension 
fixed  by  one  of  the  orders  being  Sunday,  it 
is  not  to  be  computed  as  any  portion  of  the 
time  granted  by  the  order,  but  it  is  a  supple- 
mentary day  superadded  by  law ;  (3)  the  pro- 
posed statement  was  prepared  in  time.  (Mnir 
T.  Galloway,  61  Cal.  498 ;  doubted  99  Cal.  480. ) 

417.  An  order  made  by  the  court,  after  the 
time  fixed  by  the  one  hundred  and  ninety- 
fifth  section  of  the  Practice  Act  for  filing  a 
statement  on  motion  for  a  new  trial  has  ex- 
pired,  extending  the  time  to  file  a  statement, 
IS  void.  The  court  made  the  following  order 
the  day  after  the  rendition  of  judgment:  '*  It 
is  ordered  that  all  proceedings  under  the  judg- 
ment recovered  by  plaintiff  against  defend- 
ants be  and  they  are  hereby  stayed  and 
superseded  until  the  fifth  day  of  May  next,  in 
order  that  counsel  may  present  and  prepare 
his  statement  on  motion  for  new  trial.*' 
Held,  that  this  order  did  not  extend  the  stat- 
utory time  within  which  to  file  a  statement. 
(Bear  River  etc.  Min.  Co.  v.  Boles,  24  Cal. 
354.) 

Cited  27  Cal.  339;  41  Cal.  518. 

418.  An  order  of  court  granting  a  party 
twenty  days  within  which  to  file  a  statement 
to  be  used  on  a  motion  for  a  new  trial  made 
before  a  notice  of  intention  to  move  for  a  new 
trial  has  been  given,  must  be  construed  as  ex- 
tending the  time  to  file  the  statement  twenty 
days  from  the  date  of  the  order,  and  not 
twenty  days  from  the  time  the  notice  is 
given.    (Easterby  v.  Larco,  24  Cal.  179.) 

419.  An  order  extending  the  time  within 
which  to  prepare  a  statement  on  motion  for  a 
new  trial  carries  with  it  the  same  extension 
of  time  to  serve  the  statement.  (Bryant  v. 
Stemfeld,89Cal.  611.) 

420.  An  order  extending  the  time  in  which 
to  file  a  statement  on  motion  for  a  new  trial 
thirty  days  beyond  the  time  allowed  by  law 
can  only  have  the  force  of  extending  such 
time  twenty  days.  (Cottle  v.  Leitch,  43  Cal. 
320.) 

421 .  Where,  bv  reason  of  the  disqualification 
of  the  judge  of  the  court  in  which  an  action  is 
tried,  the  trial  is  presided  over  by  a  judge  of 
another  county  the  latter  has  power  to  grant 
an  order  extending  the  time  to  prepare  and 
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serve  a  statement  on  a  motion  for  a  new  trial, 
although  the  order  is  made  in  a  county  other 
than  the  one  in  which  the  action  was  tried. 
(Matthews  v.  Superior  Court,  68  Cal.  638.) 
Cited  70  Cal.  631. 

422.  An  order  extending  the  time  for  filing 
statement  on  motion  for  new  trial  should  in 
all  cases  he  in  writing;,  and  either  entered  on 
the  minutes  of  the  court,  in  open  session,  or 
signed  hy  the  judge,  and  filed  within  the  time 
prescribed  by  section  105  of  the  Practice  Act. 
(Campbell  ▼.  Jones,  41  Cal.  515.) 

Cited  11  Nev.  79. 

423.  Where  a  judge,  on  being  asked  to  ex- 
tend the  time  for  filing  a  statement  on  motion 
for  new  trial,  said  that  he  would  have  an  order 
to  that  effect  entered  of  record  at  the  meeting 
of  the  court,  but  failed,  by  oversight,  to  have 
it  done,  held,  that  the  time  was  not  extended. 
(Campbell  v.  Jones,  41  Cal.  515.) 

Cited  66  Cal.  522 ;  78  Cal.  262. 

Stipulation  extending  time  to  prepare  state- 
ment, effect  of.    See  ante,  353. 

Statement,  time  to  prepare  and  serve.  See 
Appeals  VI,  1,  d. 

d.  Form  and  Contents  of. 

A.  Exhibits,  Judgment-roll,  Notices,  Affida- 
vits, Evidence. 

424.  Exhibits  referred  to  in  a  statement  on 
motion  for  a  new  trial,  hut  which  are  not 
copied  into  the  statement,  will  be  deemed  to 
have  been  considered  on  the  hearing  of  the 
motion.  (People  ex  rel.  Sharp  v.  Bartlett,  40 
Cal.  142.) 

Distinguished  79  Cal.  640. 

425.  A  copy  of  the  statement  on  motion  for 
a  new  trial  which  is  made  a  part  of  the  state- 
ment on  appeal  from  the  order  granting  a  new 
trial,  and  in  which  certain  exhibits  are  re- 
ferred to  and  directed  to  be  incorporated 
therein,  but  are  not  inserted,  does  not  tend  to 
show  that  such  exhibits  were  not  considered 
on  the  hearing  of  the  motion  for  a  new  trial. 
(People  ex  rel.  Sharp  v.  Bartlett,  40  Cal.  142.) 
Cited  1  Idaho,  N.  S.,  584. 

426.  Judgment-roll  need  not  be  inserted  in 
a  statement  on  motion  for  a  new  trial.  (But- 
terfield  v.  Central  Pac.  R.  R.  Co.,  37  Cal. 381.) 

427.  Neither  notice  of  motion  for  new  trial, 
nor  affidavits  filed  in  support  of  such  motion, 
have  properly  any  place  in  a  statement  on 
motion  for  a  new  trial.  (Ferrer  v.  Home 
Mutual  Ins.  Co.,  47  Cal.  416.) 

428.  In  a  statement  for  a  new  trial  the  evi- 
dence may  be  simply  referred  to,  and  need 
not  be  set  out  in  the  statement  itself.  It  is 
not  so  iu  a  statement  on  appeal,  in  which  the 
evidence,  if  relied  upon,  must  be  set  out. 
(Dickinson  v.  Van  Horn,  9  Cal.  207.) 

Cited  9  Nev.  28. 

429.  The  one  hundred  and  ninety-fifth  sec- 
tion of  the  Practice  Act  provides  that  "the 
statement  of  the  grounds  on  which  the  party 
moves  for  a  new  trial  shall  contain  so  much 
of  the  evidence  as  shall  be  necessary  to  ex- 
plain the  ground  taken,  and  no  more.  (Hill 
V.  White,  2  Cal.  306.) 

430.  The  presumption  is  that  all  the  testi- 
mony is  included  in  a  statement  on  motion 


for  new  trial,  unless  the  contrary  appears. 
(Clark  V.  Gridley,  35  Cal.  398.) 
Cited  84  Cal.  509. 

431.  When  the  statement  on  motion  for  new 
trial  does  not  purport  to  contain  all  the  evi- 
dence, and  does  not  show,  except  by  inference, 
that  any  thing  related  in  the  statement  oc- 
curred at  the  trial,  or  that  any  witness  was 
sworn,  it  cannot  be  regarded,  and  the  order 
refusing  a  new  trial  wiU  be  affirmed.  (Paris 
V.  Eaynor,  76  Cal.  647.) 

432.  A  rule  of  a  district  court  requiring  a 
party,  on  motion  for  a  new  trial,  or  for  judg^ 
ment  on  a  special  verdict,  to  prepare  and  sub- 
mit a  statement  of  the  evidence  at  the  trial, 
does  not  apply  to  issues  submitted  to  a  jury 
in  a  chancery  cause.  (Purcell  v.  McKune,  14 
Cal.  230.) 

433.  It  is  not  necessary  to  incorporate  in 
the  statement  on  motion  for  a  new  trial  evi- 
dence in  support  of  a  finding  which  is  not 
atUcked.    (Lewis  v.  Kelton,  58  Cal.  303.) 

434.  It  is  the  duty  of  the  party  moving  for 
a  new  trial  to  present  a  statement  containing 
the  grounds  upon  which  he  intends  to  rely, 
and  so  much  oi  the  evidence  as  may  be  neces- 
sary to  explain  the  same,  and  no  more ;  and 
the  parties  cannot,  by  stipulation  that  certain 
voluminous  books  of  account  shall  be  con- 
sidered part  of  the  statement,  impose  upon  the 
supreme  court  the  labor  of  their  examination. 
(Adams  v.  Lambard,  80  Cal.  426.) 

B«  Specifications  of  Errors. 

435.  Grounds  of  motion  for  new  trial  are 
indispensable  to  statement.  They  constitute 
its  basis,  and,  if  they  are  wanting,  the  state- 
ment should  be  disr^arded.  (Spencer  t. 
Long,  39  Cal.  700.) 

Cited  47  Cal.  427 ;  7  Mont.  305. 

436.  No  objection  or  exception  will  be  exam- 
ined except  such  as  are  included  in  appellant's 
statement  of  points  on  which  he  intends  to 
rely,  on  an  appeal  from  an  order  denying  a 
new  trial.  (Moore  v.  Murdock,  26  Cal.  514.) 
Cited  16  Nev.  232. 

437.  Where  there  is  no  specification  of  er- 
ror in  a  statement  on  motion  for  new  trial, 
errors  alleged  bv  the  appellant  to  have  been 
committed  bj  the  court  during  the  trial  will 
not  be  considered  by  the  appellate  courU 
(Bohnert  v.  Bohuert,  95  Cal.  444.) 

438.  Where  errors  of  law  upon  which  motion 
for  new  trial  was  made  are  not  specified  in  the 
statement  it  will  be  ,presumed  tnat  thejr  were 
disregarded  by  the  court  on  the  hearing  of 
the  motion.    (Pico  v.  Cohn,  67  Cal.  258.) 

439.  A  statement  on  motion  for  a  new 
trial  which  contains  no  specifications  of  error 
should  be  disregarded  on  the  hearing  of  the 
motion.  (Nye  v.  Marysville  etc.  Street  R.  B. 
Co.,  ft7  Cal.  461 ;  Walls  v.  Preston,  25  Cal.  61, 
cited  26  Cal.  524,  7  Mont.  305,  5  Nev.  262,  3 
Wyo.  147;  Levy  v.  Getleson,  27  Cal.  685, 
cited  31  Cal.  337,  60  Cal.  240,  13  Nev.  236. 
242  J  Hawkins  v.  Abbott,  40  Cal.  639;  Budd 
V.  Drais,  50  Cal.  120,  cited  50  Cal.  127;  128,  8 
Uteh,  180;  Silva  v.  Holland,  74  Cal.  630; 
Hershey  v.  Kness,  75  Cal.  115.) 

440.  A  statement  on  motion  for  a  new  trial, 
which  does  not  specify  the  particular  reasons 
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on  which  the  party  will  rely  for  a  new  trial, 
must  be  disregarded.  (Ferrer  v.  Home  Mu- 
tual Ins.  Co.,  47  Cal.  416,  cited  68  Cal.  876, 
7  Mont.  305;  Hutton  v.  Beed,  25  Cal.  478, 
cited  8  Or.  490;  Burnett  v.  Pacheco,  27  Cal. 
408,  cited  86  Oal.  120, 68  Cal.  876;  Partridge  v. 
8an  Francisco,  27  Cal.  415,  cited  68  Cal.  376, 
1  Mont.  663;  Zenith  Gold  etc.  Min.  Co.  v.  Ir- 
vine, 32  Cal.  302,  cited  9  Nev.  258 ;  Barstow  v. 
Newman,  34  Cal.  90;  Butterfield  v.  Central 
Pac.  R.  R.  Co.,  37  Cal.  881,  cited  43  Cal.  424, 
7  Mont.  805;  Hill  v.  Weisler,  49  Oal.  146; 
Crane  v.  Gladding,  59  Cal.  303.) 

441.  The  failure  to  insert  in  a  statement  the 
particular  points  on  which  the  party  will  rely 
IB  not  cured  by  inserting  such  points  in  the 
notice  of  motion  for  a  new  trial.  (Ferrer  v. 
Home  Mutual  Ins.  Co.,  47  Cal.  416.) 

442.  When  the  appeal  is  from  an  order  de- 
nying a  new  trial,  and  the  statement  does  not 
contain  the  specific  grounds  of  error  relied  on, 
the  order  will  be  amrmed,  or,  on  motion,  the 
appeal  will  be  dismissed.  (Hutton  v.  Reed, 
25  Cal.  478.) 

443.  If  there  is  only  one  question  of  error 
that  could  be  raised  on  the  record  this  does 
not  excuse  the  necessity  of  specifying  it, 
(Zenith  (3h>ld  etc.  Min.  Co.  v.  Irvine,  32  Oal. 
302.) 

Cited  9  Nev.  263. 

444.  Where  attorneys  of  both  parties  appear 
in  open  court,  and,  by  consent,  argue  motion 
for  a  new  trial,  this  consent,  even  if  it  is  a 
waiver  of  a  notice  of  intention  to  move  for  a 
new  trial,  is  not  a  waiver  of  a  statement  in 
some  proper  form  of  the  grounds  of  the  mo- 
tion.   (Walls  V.  Preston,  25  Cal.  61.) 

445.  If,  at  the  close  of  a  statement  on  mo- 
tion for  new  trial,  the  moving  party  says  that 
he  "  will  relv  on  the  argument  of  the  motion 
for  new  trial  in  this  cause  upon  the  following 
grounds,''  and  then  enumerates  his  grounds, 
he  wUl  be  considered  as  abandoning  all  the 
grounds  not  enumerated.  (Beans  v.  Emanu- 
elli,  86Cal.  117.) 

446.  The  specification  of  reasons  why  a  new 
trial  should  be  granted,  to  be  made  in  the 
statement,  is  not  a  general  one  of  errors,  in 
admitting  or  excludmg  the  evidence,  as  set 
forth  in  the  foregoing  statement,  but  a  par- 
ticular specification,  and  a  pointing  out  and 
reference  to  each  alleged  error.  (People  v. 
Central  Pac.  R.  R.  Co.,  43  Cal.  398.) 

447.  The  specification  should  distinguish 
each  particular  proposition  of  fact  excepted 
to  from  all  others  involved  in  the  findings  of 
the  court  or  in  the  verdict  of  the  jury.  (Daw- 
eon  V.  Schloss,  93  Cal.  194.) 

448.  A  specification  which  attacks  mere  con- 
clusions of  law  is  not  sufiicient.  (Anthony  v. 
JUlson,  83  Cal.  296.) 

449.  Where  statement  fails  to  specify  as 
error  ruling  of  trial  court  rejecting  certain 
offered  eviaenoe  the  ruling  will  not  be  re- 
viewed on  appeal.  (Bagnall  v.  Roach,  76  Cal. 
106.)  . 

450.  It  is  not  enough  that  in  history  of  case 
exceptions  appear  scattered  here  and  there 
through  a  statement  made  on  motion  for  a  new 
trial ;  but  it  is  necessary  in  the  statement  to 
specify  the  particular  errors  upon  which  a 


party  will  rely.    (Beans  v.  Emanuel li,  36  Cal. 
117.) 

451.  If  defendant  in  electment  moves  for 
new  trial,  and  relies  on  the  point  that  he  was 
entitled  to  recover  upon  his  evidence  of  ad- 
verse possession,  he  must  include  it  in  his 
specification  of  reasons  why  a  new  trial 
snould  be  granted.  (Abbey  Homestead  Assn. 
V.  Willard,  48  Cal.  614.) 

452.  A  general  specification  in  a  statement 
on  motion  for  a  new  trial,  *'that  the  court 
erred  in  giving  to  the  jury  instructions  asked 
by  plaintiff,''  is  insufficient.  (Joyce  v.  White, 
95  Cal.  236.) 

458.  It  is  sufficient  in  the  specification  made 
in  the  statement  on  motion  for  a  new  trial,  of 
reasons  why  a  new  trial  should  be  granted,  to 
assign  errors  in  law  occurring  by  '*  giving  of 
each  of  the  instructions  asked  by  the  defend- 
ants." Such  specification  sufficiently  points 
out  the  particular  errors  in  the  instructions 
relied  on,  (McCreery  y.  Everding,  44  Cal. 
246.) 
Cited  50  Cal.  182. 

454.  When  nonsuit  is  granted,  and  plain- 
tiff makes  statement  on  motion  for  a  new 
trial,  in  the  specification  of  reasons  why  a  new 
trial  should  be  granted,  he  must  insert  the 
alleged  error  of  granting  a  nonsuit.  (Mc- 
Creery V.  Everding,  44  Cal.  284.) 

455.  A  specification  "that  the  evidence 
shows  that  all  amounts  of  money  collected  by 
defendant,  and  all  amounts  of  cash  which  had 
been  paid  him  by  plaintiff,  were  more  than  two 
years  before  the  commencement  of  the  action, 
and  therefore  barred  by  the  statute  of  limi- 
tations," is  not  sufficient  to  raise  the  question 
as  to  whether  or  not  there  was  any  evidence 
of  fraud  on  the  part  of  the  defendant,  taking 
the  case  out  of  the  statute.  (Williams  v. 
Dennison,  94  Cal.  540.) 

Excessive  or  inadequate  damages,  how 
specified.    See  ante,  IV,  13,  c. 

Verdict,  judgment  or  findings  asainst  evi- 
dence, specification  of.    See  ante,  lY,  15,  b. 

Insertion  of  specifications  by  way  of  amend- 
ment.   See  post,  V,  7,  d,  D. 

Specifications,  amendment  of.  See  poet,  V, 
7,d,  D. 

Statement,  specifications  of  error,  and 
grounds  of  appeal.    See  Appeals,  VI,  1,  f. 

0.  Signature  to. 

456.  Paper  containing  grounds  of  motion 
for  new  trial,  if  unsign^,  constitutes  no  part 
of  the  statement.  (Spencer  v.  Long,  89  Cal. 
700.) 

457.  Where  it  appears  that  the  statement 
as  presented  to  the  plaintiff  was  indorsed  *'  de- 
fendant's statement  of  the  case,"  and  service 
thereof  was  accepted  by  the  plaintiff  without 
objection ;  upon  objection  by  the  plaintiff  to 
the  settlement  of  the  statement,  upon  the 
ground  that  it  was  not  signed  by  the  moving 
party  or  his  attorney,  it  is  proper  for  the  court 
to  permit  the  attorney  for  the  moving  party 
to  amend  the  statement  by  signine  the  same. 
(Richardson  v.  City  of  Eureka,  96  Oal.  443.) 

458.  An  objection  by  the  attorneys  for  the 
plaintiff  to  the  settlement  of  the  defendant's 
statement  on  motion  for  a  new  trial,  on  the 
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ground  that  the  proposed  statement  had  not 
been  signed  by  the  defendant  or  his  attorneys, 
is  without  merit,  where  it  is  shown  on  behall 
of  the  defendant  that  the  document  had  been 
delivered  by  the  attorneys  for  the  defendant 
to  the  plaintiff's  attorney,  who  acknowledged 
receipt  thereon  from  the  defendant's  attorneys 
of  the  *'  original  draft  of  statement  on  motion 
for  new  trial,"  and  failed  to  object  for  want 
of  a  signature  until  after  the  time  had  elapsed 
for  service  of  the  draft  of  the  statement. 
(Pearce  v.  Boggs,  09  CaU  340.) 

D.  Amendments  to. 

459.  The  specifications  in  a  statement  on 
motion  for  a  new  trial  may  be  amended  by 
the  moving  party  on  the  hearing  of  the  mo- 
tion, if  the  adverse  party  will  not  be  injured 
by  the  amend menL  (Low  Y.  McOallan,  64 
Oal.  2.) 

Cited  70  Oal.  638;  96  Oal.  446. 

460.  A  proposed  statement  on  motion  for  a 
new  trial,  which  embodies  the  evidence,  but 
fails  to  contain  a  specification  of  theparticu- 
lars  wherein  it  is  alleged  to  be  insufficient  to 
sustain  the  verdict,  prior  to  its  settlement  by 
the  judge,  may  be  amended  by  the  insertion 
of  such  specifications  at  any  r^sonable  time 
after  its  proposal.  In  such  a  case  the  limita- 
tion of  SIX  months  on  the  power  of  the  court 
to  grant  amendments,  as  provided  in  section 
473  of  the  Code  of  Civil  Procedure,  does  not 
apply.  (Smith  v.  City  of  Stockton,  73  Oal. 
204.) 

461.  If  a  statement  on  motion  for  a  new 
trial  is  prepared,  which  omits  a  specification 
of  the  points  upon  which  the  moving  party 
will  rely,  and  both  parties  stipulate  that  it  is 
correct,  and  it  is  filed,  the  moving  party  may 
afterwards,  and  within  the  time  allowed  to 
file  the  statement,  amend,  by  adding  such 
specifications,  and  it  is  the  duty  of  the  court 
to  settle  the  same  and  allow  the  other  party 
to  Bugt^est  amendments  to  make  it  conform  to 
the  truth.  (Lucas  v.  Citv  of  Marys ville,  44 
Cal.  210.) 

Cited  11  Mont.  87. 

462.  The  court  below  may  allow  an  amend- 
ment to  a  statement  on  motion  for  new  trial, 
by  addins  the  grounds  of  the  motion  after  the 
time  for  filing  a  statement  has  passed.  (Val- 
entine V.  Stewart,  15  Oal.  396,  affirmed; 
Loucks  y.  Edmondson,  18  Oal.  203.) 

463.  A  statement  on  motion  for  a  new  trial, 
regularly  settled  and  signed  by  the  judge,  and 
containing  all  the  g^rounds  of  the  motion,  but 
without  any  specification  thereof,  may  be 
amended  by  the  judge,  so  as  to  insert  a  speci- 
fication of  the  grounds  of  the  motion,  after  the 
time  for  filing  a  statement  has  passed.  (Val- 
entine V.  Stewart,  15  Cal.  387.) 

Cited  18  Cal.  204 ;  25  Oal.  489. 

464.  Such  an  amendment,  adding  no  i&cts 
or  exceptions^  cannot  affect  the  merits,  and 
its  allowance  is  in  furtherance  of  justice,  and 
matter  of  discretion,  not  of  power.  (Valen- 
tine V.  Stewart,  15  Cal.  387.) 

465.  The  time  within  which  proposed 
amendments  to  a  statement  on  motion  for  a 
new  trial  are  to  be  made  and  filed  is  left  for 
the  regulation  of  the  court.  ( Vilhac  v.  Biven, 
28  Cal.  409.) 


466.  The  proceedings  for  a  new  trial,  under 
our  practice,  must  be  considered,  in  the  sense 
of  the  common-law  rule,  to  be  "  in  paper,"  or 
in  the  **  breast  of  the  judge,''  and  within  the 
judge's  control  as  to  amendment  of  record 
thereof,  and  in  respect  to  such  proceeding  and 
record,  there  is  no  term  of  court,  or,  if  there 
is,  it  begins  and  ends  with  the  motion. 
(Spanagel  v.  Dellinger,  34  Oal.  476.) 

Cited  8  Mont.  15 ;  16  Nev.  170, 172. 

Striking  out  statement  not  specif  jring  errora. 
See  post,  Y,  7,  L 

467.  A  reasonable  time  to  prepare  and  file 
amendments  to  a  statement  on  motion  for  a 
new  trial  is  five  days.  (Warden  v.  Mendo- 
cino County,  32  Oal.  655.) 

Disapproved  33  Oal.  556. 

468.  Court  should  not  entertain  a  motion 
to  amend  a  statement  after  it  has  been  served 
and  filed  on  the  opposite  party.  (Levy'  ▼• 
(jetleson,  27  Oal.  685.) 

469.  The  action  of  the  trial  court  in  allow- 
ing a  party  moving  for  a  new  trial  to  insert 
in  the  proposed  statement  a  request  for  its 
settlement  and  allowance  is  not  erroneous, 
although  the  amendment  was  made  after  the 
time  for  filing  the  statement  had  expired. 
(Richardson  v.  City  of  Eureka,  96  Cal.  443.) 

470.  Statement  agreed  on  bv  parties  shoold 
not,  probably,  be  amended  by  the  court  on 
motion,  except  under  a  ver^  dear  showing  of 
mistake  or  fraud.  (Hutchinson  v.  Bouts.  IS 
Cal.  60.) 

471.  Proposing  amendments  to  statement  m 
not  waiver  of  objection  that  the  statement 
was  not  filed  in  time,  if  such  objection  is  re- 
served, and  no  particular  form  of  reserving 
the  objection  is  required.  (Cottle  v.  Leitcli, 
43  Oal.  320.) 

472.  A  defendant  in  a  motion  for  a  new  trial 
may  file  amendments  to  the  statement,  with- 
out waiving  his  right  to  object  that  the  notice 
or  statement  was  not  filed  or  served  in  time, 
by  a  preface  that  he  does  so  without  prejudice 
to  his  right  to  object  at  the  hearing  to  the 
notice  or  statement  on  these  grounds,  ((^uivey 

V.  Gambert,  32  Cal.  304.) 

Cited  33  Oal.  553;  43  Oal.  322;  44  Oal.  212; 
60  Cal.  620. 

473.  The  statute  makes  no  provision  for  the 
service  of  amendments  to  a  statement  or  a 
copy  thereof  upon  the  adverse  party,  and 
if  notice  is  given  of  the  time  and  place  of  the 
settlement  of  a  statement  before  the  judge, 
the  engrossed  statement  as  settled  will  not  oe 
stricken  out  because  the  amendments  were 
not  served  on  the  opposite  party.  (Vilhac  y. 
Biven,  28  Cal.  409.) 

Cited  32  Cal.  326. 

474.  No  notice  of  the  refusal  of  the  moving 
party  to  adopt  proposed  amendments  to  the 
statement  on  motion  for  new  trial  is  required 
to  be  given,  other  than  the  delivery  of  the 
statement  and  amendments  to  the  clerk  or 
judge.    (Mellor  v.  Crouch,  76  Oal.  594.) 

Proposing  amendments  waives  failure  to 
serve  notice.    See  ante,  291. 

Order  refusing  amendment  of  statement  is 
not  appealable.    See  Appeals,  144. 

Statement,  amendment  of.     See  Appeals. 

VI,  1,  g.  ^ 
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e.  Power  of  Supreme  Court  to  Correct. 

475.  The  supreme  court  has  no  power  to  cor- 
rect a  statement  upon  motion  for  a  new  trial 
upon  athdavits  snowing  an  error  therein. 
(Santa  Barbara  ▼.  Eldred,  95  Cal.  878.) 

Statement,  remodeling  in  supreme  court. 
See  Appeals,  YI,  1,  e. 

f.  Objection  to  and  waiver  of. 

476.  If  the  statement  and  notice  of  motion 
for  new  trial  are  defective,  in  not  setting  forth 
specifically  the  grounds  of  the  motion,  an  ob- 
jection should  M  made  on  this  ground  in  the 
court  below  to  enable  the  supreme  court  to 
review  the  action  of  the  court  below.  (Brady 
V.  O'Brien,  23  Cal.  244.) 

477.  Where  a  party  appears  and  argues  a 
motion  for  a  new  trial  he  cannot  afterwards 
object  that  the  statement  was  not  agreed  to 
by  him,  and  that  it  was  not  settled  by  the 
judge.  (Dickinson  v.  Van  Horn,  9  Oal.  207.) 
Cited  27  Cal.  138. 

478.  The  following  is  a  copy  of  the  order  of 
the  court  in  denying  the  application  for  a  new 
trial :  "  Now,  on  this  day,  in  open  court,  comes 
on  to  be  heard  defendants'  motion  for  a  new 
trial ;  and  thereupon,  after  having  heard  the 
arguments  of  counsel,  the  court  overrules  the 
same,  to  which  ruline  of  the  court  defendants, 
by  counsel,  except.  Held,  that  the  order 
did  not  show  an  appearance  of  the  counsel  of 
the  plaintiff  at  the  argument  of  the  motion, 
and  therefore  did  not  show  a  waiver  of  the 
objection  to  the  filing  of  the  statement. 
(Munch  V.  Williamson,  24  Cal.  167.) 

479.  If  a  statement  is  not  filed  in  time,  and 
the  objection  is  reserved  in  filing  amendments 
thereto,  and  the  court  grants  a  new  trial,  it 
will  be  presumed  that  the  court  overruled  the 
objection,  although  the  objection  nowhere 
appears  in  the  records,  except  in  the  amend- 
ments.   (Cottle  V.  Leitch,  43  Cal.  320.) 

Proposal  of  amendments  is  not  waiver  that 
statement  not  filed  in  time.  See  ante,  V,  7, 
d,  D. 

g.  Settlement  of. 

480.  Without  a  settlement  of  a  statement 
on  motion  for  a  new  trial,  and  authentication 
of  the  same  in  the  court  below,  there  is  no 
case  upon  which  the  supreme  court  can  act. 
(Cosgrove  v.  Johnson,  30  Cal.  509.) 

481.  A  statement  on  motion  for  new  trial 
will  not  be  regarded  unless  it  is  agreed  to  by 
the  attorneys  of  the  respective  paiities,  or  set- 
tled and  authenticated  by  the  court.  ((Cos- 
grove V.  Johnson,  30  Cal.  509.) 

Cited  7  Nev.  323 ;  8  Or.  490. 

482.  An  appeal  from  an  order  denying  a 
new  trial  will  be  dismissed  unless  the  state- 
ment is  agreed  to  by  the  attorneys  of  the  re- 
spective parties,  or  settled  and  authenticated 
bv  the  court.  (Cosgrove  v.  Johnson,  30  Cal. 
r09.) 

Cited  2  Or.  254. 

483.  A  statement  on  motion  for  a  new  trial 
should  be  settled  or  agreed  to  by  the  parties. 
(Budd  V.  Drais,  50  Cal.  120.) 

ated  50  Cal.  127, 128. 

484.  Bv  agreeing  to  submit  a  motion  for  a 
new  trial  without  the  statement  having  been 


settled  or  authenticated,  the  party  resisting  a 
new  trial  does  not  waive  his  right  to  object  to 
the  want  of  a  properly  authenticated  state- 
ment.   (Cosgrove  v.  Johnson,  SO  Cal.  509.) 

485.  It  is  duty  of  court  to  settle  proposed 
statement  in  all  cases  where  the  attorneys  are 
unable  to  a^ree  to  it  as  filed,  no  matter  what 
reasons  exist  which  render  them  unable  to 
agree  to  it.  (Lucas  v.  City  of  Marysville,  44 
C5al.  210.) 

486.  Where  the  successor  of  the  judge  who 
tried  an  action  hears  and  denies  the  motion 
for  a  new  trial,  made  upon  the  records  and 
minutes  of  the  court,  the  subsequent  state- 
ment on  appeal  from  the  order  denying  the 
motion  should  be  settled  by  the  judge  who 
made  the  order,  and  not  by  his  predecessor 
who  tried  the  action.  (Cummings  v.  Conlan, 
66  Cal.  403. ) 

487.  The  defendant,  having  duly  served  his 
proposed  statement  on  motion  for  a  new  trial, 
to  which  the  plaintiff  had  duly  served  amend- 
ments, presented  the  same  to  the  judgje  for 
settlement  fourteen  days  after  the  service  of 
the  amendments.  No  notice  was  given  to  the 
plaintiff  of  the  presentation.  The  judge  re- 
lused  to  settle  the  statement  because  it  had 
not  been  presented  in  time,  and  because  no 
notice  of  the  presentation  had  been  given. 
The  defendant  thereupon  engrossed  the  state- 
ment, embodying  therein  all  of  the  proposed 
amendments,  and  presented  it  to  the  judge 
for  settlement  thirty  days  after  the  former 
presentation.  Held,  that  the  engrossed  state- 
ment was  a  new  statement,  and  that  the  judge 
had  no  authorit^r  to  settle  and  allow  it,  as  the 
time  for  the  service  of  a  statement  had  passed. 
(Wills  V.  Kong,  70  Cal.  548.) 

488.  When  amendments  to  the  proposed 
statement  on  motion  for  new  trial  are  not 
adopted  they  may  be  delivered  to  the  clerk 
for  the  judge,  who  is  required  by  section  650 
of  the  Code  of  Civil  Procedure  to  designate 
the  time  for  settlement  thereof,  and  no  previ- 
ous notice  of  settlement  is  required  to  be 
given  by  the  moving  party  in  such  case.  The 
provision  for  five  days'  notice  in  section  659  is 
limited  to  the  case  where  the  amendments 
are  presented  by  the  moving  party  to  the 
judge.    (Mellor  v.  Crouch,  76  Cal.  594.) 

489.  When  a  statement  in  motion  for  a  new 
trial  and  the  proposed  amendments  thereto 
have  been  filed,  and  the  moving  party  has 
given  notice  of  the  time  and  place  of  the  set- 
tlement of  the  statement,  no  further  or  other 
notice  of  settlement  is  required.  (Barbaires 
V.  Gregory,  64  Cal.  230.) 

490.  If  notice  of  the  time  and  place  of  the 
settlement  of  a  statement  before  a  judge  on 
motion  for  a  new  trial  is  given  to  the  appel- 
lant, and  he  does  not  attend,  he  cannot  after- 
wards complain  of  the  statement  as  settled. 
(Vilhac  V.  Biven,  28  Cal.  409.) 

Notice  of  settlement.    See  post,  589. 

491 .  A  motion  by  the  moving  party  to  strike 
out  the  other  party's  proposed  amendments 
to  his  statement  on  a  motion  for  a  new  trial, 
and  a  denial  thereof  by  the  court,  is  not  a  set- 
tlement and  authentication  of  the  statement 
by  the  court.  (Cosgrove  v.  Johnson,  30  Cal. 
509.) 
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492.  Where  a  statement  is  filed  and  served 
by  the  moving  party,  on  motion  for  a  new 
trial,  and  amendments  thereto  are  made  by 
the  opposing  party,  and  the  only  settlement 
of,  or  certificate  to,  the  same  was  an  indorse- 
ment bv  the  judge  at  the  bottom  of  the  state- 
ment, that  the  amendments  to  the  statement 
were  allowed,  held,  that  the  statement  would 
not  be  considered  on  appeal.  (Baldwin  y. 
Ferre,  23  Cal.  461.) 

Cited  55  Cal.  28. 

493.  Discussion  of  manner  of  preparing,  en- 
grossing, settling,  and  authenticating  state- 
ment on  motion  for  a  new  trial.    (Coegrove 

V.  Johnson,  30  Cal.  509.) 

494.  Parties  may  stipulate  that  the  court 
pass  on  a  motion  for  a  new  trial  before  the 
statement  is  enffrossed,  and  the  engrossed 
statement  agreed  to  or  certified  as  correct. 
(Thompson  v.  Connolly,  43  Cal.  636.) 

495.  The  law  will  not  enforce  a  vain  thing. 
Accordingly,  mandamus  refused  to  compel  a 
superior  court  to  settle  a  statement  on  motion 
for  new  trial,  in  a  case  where  the  notice  of  the 
motion  was  made  too  late.  (Clark  v.  Crane, 
57  Cal.  629.) 

Cited  76  Cal.  560?  19  Nev.  94,  95. 

496.  It  is  the  duty  of  the  county  judge  to 
settle  a  statement  made  on  motion  for  a  new 
trial  in  an  insolvent  case,  and,  if  he  refuse,  a 
writ  of  mandate  will  issue  commanding  him 
to  do  so.  ( People  ex  rel.  Grow  v.  Rosborough, 
29  Cal.  415.) 

Cited  76  Cal.  550;  19  Nev.  95. 

Want  of  objection  waived  by  appearance. 
See  ante,  V,  7,  f. 

Making  and  settling  of  statement  as  waiver 
of  motion  for  new  trial.    See  ante,  Y,  3,  b. 

Refusal  to  settle,  where  notice  not  given  in 
time.    See  ante,  304. 

Statement,  settlement  of,  questions  relating 
to.     See  Appeals,  VI,  1,  h. 

Mandamus  to  compel  settlement  of  state- 
ment.   See  ante,  358;  Appeals,  VI,  1,  h,  E. 

Petition  to  prove  exceptions.   See  Appeals, 

VI,  1,  h,  E. 

Resettlement  of  statement.  See  Appeals, 
VI,  1,  h,  F. 

That  motion  has  not  been  settled  is  no 
ground  for  quashing  execution.  See  Execu- 
tions, 55. 

Presumption  as  to  notice  of  settlement  and 
presence  at.    See  Appeals,  2945. 

Filing  of  certificate  of  settlement.  See 
Stipulations,  49. 

•    h.  Serving  and  Filing  of. 

497.  Statement  on  motion  for  new  trial 
need  not  be  served  unless  there  is  a  rule  of 
court  requiring  service.  The  statute  only  re- 
quires such  statement  to  be  filed.  (Brundage 
V.  Adams,  41  Cal.  619.) 

498.  Statement  on  motion  for  new  trial,  if 
filed  before  it  is  settled,  need  not  be  filed 
afterwards.    (Gately  v.  Irvine,  51  Cal.  172.) 

499.  A  statement  of  the  case  on  motion  for 
a  new  trial  is  not  required  to  be  filed  until  it 
has  been  signed  by  the  judge  with  his  certifi- 
cate that  it  is  allowed.  (Biagi  y.  Howes,  66 
Cal.  469.) 

Cited  7  Mont.  431, 


500.  A  stipulation  made  on  the  day  that  a 
statement  on  motion  for  a  new  trial  shoald 
be  filed,  "that  the  foregoing  constitutes  a  true 
and  correct  engrossed  and  settled  statement, 
•  .  •  •  hereby  waiving  all  informalities  in  re- 
spect to  filing  and  service  of  the  same,"  does 
not  justify  the  moving  ^rty  in  neglecting  to 
file  the  statement  for  five  months  after  the 
date  of  the  stipulation.  (O'Neil  y.  Dough- 
erty, 47  Cal.  164.) 

501.  In  such  case  the  right  to  move  for  a 
new  trial  is  waived  by  the  neglect  to  file  the 
statement.  (O'Neil  y*  Dougherty,  47  Oal. 
164.) 

502.  Until  settled  statement  on  motion  for 
new  trial  is  filed  it  is  no  part  of  record,  and 
cannot  properly  be  considered  bv  the  court  in 
ruling  upon  the  motion,  and  the  motion,  if 
submitted  without  such  filing,  is  properlj 
denied.  If  the  statement  is  actually  left  with 
the  clerk  for  filins  before  the  motion  is  sub- 
mitted this  would  be  sufficient,  whether  it  is 
indorsed  as  filed  by  the  clerk  or  not ;  bat  a 
certificate  or  affidavit  of  the  clerk  that  the 
statement  was  not  left  with  him  for  filing  un- 
til after  the  motion  had  been  passed  upon  is 
binding  on  this  court,  and  will  prevail  over 
the  affidavit  of  the  appellant  to  the  oontraiy, 
unless  steps  are  taken  to  have  the  clerk's  oe^ 
tificate  corrected  if  false.  A  statement  filed 
after  the  motion  is  passed  upon  cannot  be 
looked  into  on  appeal  for  the  purpose  of  re- 
versing the  judgment  or  order.  (Mills  v. 
Dearborn,  82  Cal.  51.) 

Cited  86  Cal.  235. 

503.  When  filed,  and  not  before,  the  state- 
ment becomes  a  part  of  the  record.  (Biagi  V. 
Howes,  66  Cal.  469.) 

504.  When  it  appears  from  the  bill  of  ex- 
ceptions signed  ov  the  iudges  that  the  mo- 
tion for  a  new  trial  was  heard  on  statement, 
counter-statement,  and  affidavits,  it  cannot  be 
objected  that  the  statement  was  not  filed. 
(Williams  v.  Gregory,  9  Cal.  76.) 

Cited  9  Cal.  210. 

Striking  statement  from  files  for  failure  to 
serve.    See  post,  V,  7,  i. 

Order  extending  time  to  prepare  extends 
time  to  serve.    S^  ante,  419, 

Filing  of  statement.    See  Appeals,  VI,  !>  i« 

Statement,  time  of  filing.  See  Stipula- 
tions, 49. 

i.  Striking  Statement  from  Files. 

505.  Notice  of  motion  to  strike  out  state- 
ment must  specify  grounds  upon  which  the 
motion  will  he  msuie,  and  wherein  the  stat**- 
ment  is  insufficient;  and  where  the  notice 
stated  that  the  motion  would  be  made  for  the 
reason  that  the  statement  was  "  insufficient 
and  not  a  lawful  statement,"  the  motion  was 
properly  overruled.  (Loucks  v.  Edmondson, 
18  (;al.  203.) 

Cited  32  Cal.  326;  63  Cal.  183. 

506.  Court  should  not  strike  oatnotioeor 
statement  on  motion  for  a  new  trial.  (Quivey 
V.  Gambert,  32  Cal.  804.) 

507.  While  a  motion  for  a  new  trial  may  be 
denied,  for  failure  to  serve  the  statement  on 
the  opposite  party,  an  order  striking  such 
statement  from  the  files  cannot  be  properly 
made  under  any  circumstances.    Such  state- 
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ment  need  not  be  served  on  the  opposite 
party.    (Calderwood  v.  Peyser,  42  Cal.  111.) 

608.  Statement  which  does  not  specify  er* 
Tors  upon  which  the  moving  party  will  rely 
should,  on  motion  of  the  opposite  party,  be 
stricken  from  the  files  of  the  court.  (Levy  y. 
Getleson,  27  Cal.  685.) 
Cited  32  Cal.  326. 

509.  If  notice  of  intention  to  move  for  new 
trial  is  not  given  within  statutory  time,  and 
no  waiver  of  the  failure  to  ^ive  the  same 
is  shown,  the  supreme  court  will,  on  motion, 
strike  the  statement  from  the  transcript. 
(De  Castro  v.  Richardson,  25  Cal.  49.) 
Cited  32  Cal.  312 ;  57  Cal.  633. 

510.  Where  a  statement  on  motion  for  new 
trial  was  filed  in  time,  but  not  served  on  the 
opposite  party,  and  for  this  reason  the  court, 
on  motion,  struck  it  from  the  files,  held,  that 
such  striking  from  the  tiles  was  error,  (Cal- 
derwood V.  Peyser,  42  Cal.  111.) 

511.  Where  a  statement  on  motion  for  a 
new  trial  is  stricken  from  the  files  the  mo- 
tion for  a  new  trial  is  properly  denied,  (Sut- 
ton Y.  Symons,  100  Cal.  576.) 

Striking  out  statement.  See  Appeals,  II,  28. 

1I»  Effect  of  Motion  m  a  Stay* 

512.  A  motion  for  a  new  trial,  filed  within 
the  time  allowed  by  law,  stays  the  operation 
of  the  judgment,  and  preserves  all  rights,  un- 
til it  can  be  heard  and  determined,  and  is  not 
affected  by  the  adjournment  of  the  court  for 
the  term.  (Lurvey  v.  Wells,  Fargo  &  Co.,  4 
Cal.  106.) 

Cited  25  Cal.  16;  28  Cal.  71;  5  Col.  385. 

513.  The  pendency  of  a  motion  for  a  new 
trial  does  not  operate  as  a  stay  of  proceed- 
ings, so  as  to  deprive  the  court  of  the  power 
of  vacating  an  order  appointing  a  receiver 
made  before  the  trial.  (Copper  Hill  Min.  Co. 
V.  Spencer  (No.  1),  25  Cal.  11.) 

Cited  28  Cal.  71 ;  5  Col.  385. 

514.  The  pendency  of  a  motion  for  new 
trial  does  not  stay  proceedings  upon  the  judg- 
ment. The  partv  in  whose  favor  the  judg- 
ment is  renderea  is  entitled  immediately  to 
the  proper  process  for  its  enforcement,  unless 
proceedings  are  stayed  by  the  court*  (People 
V.  Loucks,  28  Cal.  68.) 

Cited  19  Nev.  383. 

515.  A  motion  for  new  trial  does  not  stay  or 
suspend  the  operation  of  a  final  judgment  in 
the  cause,  in  the  absence  of  an  oider  of  the 
court  to  that  effect,  (Harris  Y.  Barnhart,  97 
Cal.  546.) 

516.  If,  after  the  court  has  filed  its  findings 
of  fact,  and  made  an  order  sending  the  case 
to  a  referee  to  take  and  state  an  account,  a 
motion  is  made  for  a  new  trial,  the  motion 
will  not  stay  the  proceedings  pending  before 
the  referee*  (Crowther  v.  Rowlanason.  27 
Cal.  376.) 

Cited  41  Cal.  406;  59  Cal.  532;  11  Mont.  667. 

TU*   DiUgenee  In  ProseentiniT  Motion; 
Abandonment  of. 

517.  If  motion  is  not  prosecuted  with  due 
diligence  it  should  be  dismissed  on  the  appli- 
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cation  of  the  opposite  party.     (Eckstein  y. 
Calderwood,  27  Cal.  413.) 
Cited  32  Cal.  327. 

518.  The  jurisdiction  of  a  court  to  hear  and 
determine  a  motion  for  a  new  trial  may  be 
called  into  exercise,  either  by  a  submission 
of  the  motion,  or  by  a  motion  to  deny  and 
dismiss  the  motion  for  want  of  prosecution, 
upon  the  sround  that  the  partv  moving  for 
a  new  trial  failed  to  serve  or  nle  his  state- 
ment, or  other  moving  papers,  within  the 
time  allowed  bylaw.  (Cad  Fellows'  Savings 
Bank  v.  Deuprey,  66  Cal.  168.) 

519.  An  order  denying  and  dismissing  a 
motion  for  a  new  trial  for  want  of  due  dili- 
gence in  bringing  the  same  to  a  hearing,  as 
required  by  the  Practice  Act  (sec.  196),  rests 
in  the  sound  discretion  of  the  court.  (Boggs 
V.  Clark,  37  Cal.  236.) 

Cited  5  Utah,  434. 

520.  In  an  action  by  B.  against  C,  pending 
In  the  seventh  district  court  for  Napa  county, 
in  which  B.  recovered  judgment,  in  said 
county,  on  the  8th  of  June,  1867,  an  order  of 
court  was  entered  on  the  same  daj,  by  con- 
sent, that  C.  have  sixty  days  in  which  to  pre- 
pare and  file  statement  on  motion  for  new 
trial.  On  the  19th  of  June  notice  of  said  mo- 
tion was  duly  filed  and  served,  and,  on  the 
sixth  day  of  August  following,  C.  filed  his 
statement  on  said  motion,  and  gave  plaintiff's 
attorney  notice  thereof.  On  the  1st  of  Octo- 
ber following,  B's  attorney  duly  filed  notice, 
and  served  the  same  on  C's  attorney,  that,  on 
the  7th  of  October,  he  would  move  the  court 
to  dismiss  said  motion,  on  the  ground  that  C. 
had  not  presented  the  same  within  a  reason- 
able time  after  the  filing  of  said  statement. 
On  the  day  following  (October  2d)  C's  attor- 
ney served  B's  attorney  with  notice  that  he 
would  proceed  with  his  motion  for  a  new  trial 
on  said  seventh  day  of  October.  On  the 
eighth  day  of  October  (both  of  said  motions 
having  been  continued  from  the  previous 
day)  the  court  granted  B*s  said  motion  to 
dismiss.  The  term  of  said  court  commenced 
in  Solano  county,  which  is  in  the  same  judi- 
cial district  and  adjoins  Napa  county,  on  the 
sixteenth  day  of  Septemoer,  1867.  Held, 
that  the  court  did  not  so  abuse  its  discretion 
in  making  said  order  as  to  justify  its  reversal. 
(Boggs  V.  Clark,  37  Cal.  236.) 

521.  A  failure  to  prosecute  a  motion  for  a 
new  trial  for  the  space  of  three  months  does 
not  constitute  sacn  laches  as  will  warrant  an 
interference  with  the  discretion,  which,  in 
such  cases,  is  properly  exercised  by  the  court 
below.     (Ghabot  v.  Tucker,  39  Cal.  434.) 

522.  If  a  judicial  district  is  composed  of 
several  counties^  and  a  statement  on  motion 
for  a  new  trial  is  made  and  settled  in  one  of 
these  at  the  same  term  the  judgment  was 
rendered,  the  motion  is  prosecuted  with  dili- 

gence  if  brought  to  a  hearing  at  the  next  term 
eld  in  the  county  where  judgment  was  ren- 
dered, although  two  terms  may  have  inter- 
vened in  other  counties  in  the  same  district. 
(Simmons  v.  Goin,  45  Cal.  669. ^ 

523.  If  the  judge  who  tried  a  cause  goes  to 
a  countv  in  his  district  not  adjoining  tne  one 
in  which  the  case  was  tried  to  hold  court,  be- 
fore the  time  for  filing  amendments  to  the 
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Btatement  on  motion  for  new  trial  has  ex- 
pired, the  moving  part^  prosecutes  the  mo- 
tion with  due  diligence  if  ne  brings  the  same 
to  a  hearing  when  the  judge  returns  or  first 
holds  court  in  a  county  adjoining  the  one  in 
which  the  case  was  tried.  (Wanien  y.  Men- 
docino County,  32  Cal.  655.) 

524.  Plaintiff  recovered  judgment,  and  de- 
fendants gave  notice  of  their  intention  to 
move  for  a  new  trial,  and  filed  a  statement  of 
the  grounds.  Plaintiff  filed  a  counter-state- 
ment, but  afterwards,  at  a  meeting  of  the 
parties  before  the  judge  at  chambers  to  settle 
the  statement,  informed  the  judge  and  de- 
fendants that  the  statement  need  not  be  set- 
tled, as  he  would  consent  to  a  new  trial; 
Avhereupon  defendants  gave  notice  of  a  mo- 
tion to  withdraw  their  motion  or  proceedings 
for  new  trial.  Held,  that  the  defendants  had 
a  right  to  move  or  not  to  move  for  a  new  trial 
upon  the  notice  given,  and  if  they  chose  to 
aoandon  their  proceedings,  whether  before  or 
after  the  motion  for  new  trial  was  made,  they 
had  the  right  so  to  do.  (Stoyell  v.  Cole,  19 
Cal.  602.) 

Cited  66  Cal.  522. 

525.  If  the  statement  on  motion  for  a  new 
trial  sets  forth  the  grounds  of  the  motion,  and 
the  motion  is  made  and  submitted,  a  refusal 
to  argue  the  motion  by  the  moving  party  is 
not  an  abandonment  of  the  same.  (Carder  v. 
Baxter,  28  Cal.  99.) 

Cited  39  Cal.  435;  17  Nev.  267, 

526.  The  failure  to  prosecute  a  motion  for  a 
new  trial  is  an  abandonment  of  the  motion. 
(Mahoney  v.  Wilson,  15  Cal.  42.) 

yiU.  Power  After  Adjournment  of  Term. 

527.  The  district  courts  cannot  grant  a  new 
trial,  or  interfere  in  any  way  with  their  judg- 
ments or  decrees  in  any  material  part,  after 
the  adjournment  of  the  term  in  wnich  they 
are  rendered.  (Robb  v.  Robb,  6  Cal.  21.) 
Cited  8  Cal.  521 ;  19  Cal.  707;  25  Cal.  62;  28 

Cal.  337;  68  Cal.  401;  12  Nev.  121. 

528.  Where  a  judgment  was  entered  in 
May,  and  a  new  trial  granted  in  September 
following,  it  was  held  that,  after  the  expira- 
tion of  a  term  of  the  district  court,  no  power 
remains  in  it  to  set  aside  a  judgment  or  grant 
a  new  trial.  (Baldwin  v.  Kramer,  2  Cal.  582.) 
Cited  4  Cal.  106 ;  5  Cal.  407;  19  Cal.  707;  26 

Cal.  17, 51;  28  Cal.  337;  68  Cal.  401;  lAriz. 
336. 

529.  Where  an  order  has  been  made  extend- 
ing the  time  allowed  by  statute  to  prepare  a 
statement  on  motion  for  a  new  trial,  and  the 
term  has  adjourned,  the  court  has  no  power, 
at  a  subsequent  term,  to  amend  the  order  so 
as  to  make  it  include  a  notice  of  intention  to 
move  for  a  new  trial,  unless  a  motion  to 
amend  has  been  made  at  the  term  during 
which  the  order  was  entered  and  continued, 
or  unless  the  record  discloses  that  the  entry 
does  not  correctly  give  what  was  the  order  of 
the  court.  (De  Castro  v.  Bichardson,  25  Cal. 
49.) 

Cited  29  Cal.  13;  overruled  34  Cal.  481. 

Effect  of  continuance  on  jurisdiction.  See 
X)08t,  589. 


IX.  Hearing  of  Motion. 

/.  By  Di'0erent  Judgo. 

530.  Notwithstanding  a  conflict  in  the  evi- 
dence, a  new  trial  may  be  granted  bytfa^ 
lower  court  on  the  ground  that  the  verdict 
was  against  the  evidence  on  a  material  issue, 
although  the  judge  who  heard  and  deteniiined 
the  motion  for  a  new  trial  had  not  tried  the 
case  nor  heard  the  evidence.  In  determining 
the  motion  the  lower  court  is  not  goveniM 
by  the  same  rule  that  prevails  in  the  ap^- 
late  court  as  to  con fiictins  evidence.  (Wil- 
son V.  California  Central  B.  R.  (Jo.,  94  Oal. 
166.) 

531.  The  case  was  tried  by  one  judge,  and 
the  motion  for  new  trial  heard  by  his  soo- 
cesaor  in  office.  Held,  on  appeal  from  a  judg- 
ment of  conviction  and  an  order  denyins  a 
new  trial,  that  the  bill  was  properly  setiled 
and  authenticated.  (People  v.  xlodgdon,  55 
Cal.  72.) 

Cited  9  Mont.  42. 

532.  Where  the  justices  composing  the  court 
of  sessions  on  motion  for  new  trial— defend- 
ant having  been  convicted  of  assault  with  in- 
tent to  murder — were  not  the  same  justices 
composing  the  court  during  the  trial— one 
member  being  different — and  this  fact  ap- 
pears only  by  the  minutes  of  the  court,  recit- 
ing the  names  of  the  members  thereof,  and 
defendant  does  not  object,  on  the  motion,  to 
the  justice  who  had  not  previously  taken  part 
in  the  proceedings,  hela,  that  the  objection 
is  waived ;  that  it  does  not  go  to  the  power  of 
the  new  justice  to  act,  but  merely  to  the  pro- 
priety of  his  acting ;  and  that,  though  it  is 
better  for  the  members  of  the  court  who 
heard  the  trial  to  sit  on  the  motion  for  new 
trial,  still  it  is  not  a  statutory  right  of  defend- 
ant. (People  V.  Hobson,  17*  Cal.  424.) 
Cited  9  Mont.  42. 

533.  If,  from  resignation  or  other  each 
cause,  one  of  the  justices  of  the  court  of  ses- 
sions, after  a  trial,  should  not  be  able  to  sit 
on  the  motion  for  new  trial  this  would  not 

Erevent  the  motion  from  being  passed  upon 
y  another  justice  acting  in  the  place  of  the 
one  thus  incapacitated.    (People  y.  Hobson, 
17  Cal.  424.) 
Cited  28  Cal.  475. 

534.  Cases  might  arise  where  this  point 
alone,  or  in  connection  with  other  matters, 
would  entitle  a  party  to  a  new  trial,  or  to  a 
hearing  of  his  motion  before  the  justices  pre- 
siding at  the  trial ;  but,  in  the  absence  of  a 
showing  of  some  special  cause,  this  single  cir- 
cumstance is  not  ground  of  reversal.  (Peo- 
ple V.  Hobson,  17  Cal.  424.) 

Who  should  settle  statement.    See  ante,  Y, 

7,g. 

2.  Change  of  ¥enu9. 

535.  Hearing  and  disposition  of  motion  for 
new  trial  is  a  trial  within  the  meaning  of  sec- 
tion 398  of  the  Code  of  Civil  Procedure  relat- 
ing to  the  transfer  of  a  cause  for  dietjualifica- 
tion  of  a  judge.  (Finn  v.  Spagnoli,  67  Cal. 
330.) 

8,  Continuance  of. 

536.  Fact  that  instructions  given  by  court 
are  lost  or  mislaid  before  a  motion  for  new 
trial  is  heard  is  no  ground  lo  suspend  the 
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hearing  of   the   motion,  or   for  new  trial. 
(Visher  v.  Webster,  13  Cal.  58.) 

637.  The  judge  below  is  presumed  to  know 
what  instructions  he  gave  the  jury,  and,  if 
those  written  are  out  of  the  way,  he  may  re- 
sort to  other  evidence,  or  his  own  memory. 
(Visher  v.  Webster,  13  Cal.  58. ) 

638.  Pending  a  motion  for  new  trial,  taken 
under  advisement  for  decision  in  vacation  by 
consent  of  parties,  another  term  of  the  court 
intervenes,  when,  upon  some  incidental  mo- 
tion, the  cause  was  continued  and  the  court 
adjourned.  Held,  that  the  continuance  was 
only  a  continuance  of  the  motion  for  new 
trial,  and  did  not  affect  the  x>ower  of  the 
court  to  act  on  the  motion  at  its  convenience. 
(Hutchinson  v.  Bours,  13  Cal.  50.) 

4.  What  Considered  on  Hearing, 

639.  Upon  the  hearing  of  a  motion  for  a 
new  trial  the  court  is  limited  in  its  considera- 
tion to  the  matters  contained  in  the  state- 
ment on  motion  for  a  new  trial,  and  is  not  at 
liberty  to  go  outside  of  the  statement  for  the 
purpose  of  determining  whether  the  new 
trial  should  be  granted  or  refused.  (Cole  v. 
Wilcox,  99  Cal.  549.) 

540.  Trial  court  in  granting  new  trial  can- 
not go  beyond  the  grounds  on  which  it  was 
asked.     ( Alpers  v.  Hunt,  86  Cal.  78. ) 

541.  No  question  can  be  entertained  except 
those  which  affect  verdict  or  finding  on  the 
issues  on  a  motion  for  a  new  trial.  Per  Saw- 
yer, C.  J.,  Crockett,  J.,  concurring.  (Spanagel 
V.  Bellinger,  38  Cal.  278.) 

642.  No  question  as  to  sufficiency  of  com- 
plaint can  be  entertained  in  any  proceedings 
to  obtain  a  new  trial.  Per  Sawyer,  C.  J., 
Crockett,  J.,  concurring,  (Spanagel  v.  Del- 
linger,  38  Cal.  278.) 
Cited  86  Cal.  82;  89  Cal.  326;  90  Cal.  327. 

543.  On  motion  for  new  trial  prisoner  may 
bring  up  any  ruling  of  the  court  which  denies 
him  the  benefit  of  a  statutory  right  of  having 
the  instructions  written.  (People  v.  Ah  Fong, 
12  Cal.  345.) 

544.  Objections  to  the  reception  of  testi- 
mony, whetlier  parol  or  in  the  form  of  dep- 
ositions, must  be  made  at  the  trial,  and  can- 
not for  the  first  time  be  raised  on  motion  for 
a  new  trial.  The  absence  of  the  party  against 
whom  evidence  is  offered  makes  no  difference 
in  the  rule.  (Clark  v.  Gridley,  35  Cal.  398.) 
Cited  83  Cal.  233. 

545.  On  motion  for  new  trial,  on  the  sole 
ground  that  the  verdict  is  not  sustained  by 
on  the  evidence,  the  court  below,  in  passing 
the  motion,  cannot  disregard  any  portion  of 
the  evidence  before  the  jury.  The  question 
as  to  the  competency  of  the  evidence  cannot 
be  raised  on  such  motion,  (McCloud  v. 
O'Neall,  16  Cal.  392.) 

Cited  21  Cal.  641. 

546.  Specifications  of  error  in  a  statement 
on  motion  for  new  trial  will  not  be  regarded 
where  no  objection  or  exception  was  entered 
or  reserved.     (Paris  v.  Ray  nor,  76  Cal.  647.) 

547.  Where  the  statement  of  the  case 
shows  that  no  exceptions  were  taken  during 
the  trial  to  any  act  of  the  court,  a  motion  for 
a  new  trial  on  the  ground  that  the  decision  is 


against  law  is  properly  denied.    (Patent  Brick 
CJo.  V.  Moore,  75  Cal.  205.) 

648.  Where  the  party  pleading  fraud  gener- 
ally moves  for  a  new  trial,  and  the  statement 
fully  sets  out  the  evidence  of  fraud,  and  speci- 
fies sufficiently  that  the  verdict  is  against  that 
evidence,  the  fact  that  no  objection  to  the 
evidence  of  fraud  appears  in  the  statement  is 
sufficient  proof  that  none  was  made  at  the 
trial.     (Sukeforth  v.  Lord,  87  Cal.  399.) 

Inquiry  on  motion  for  new  trial  because  of 
improper  influence  on  jury.  See  ante,  lY,  6, 
b. 

Incompetent  evidence  not  objected  to  con- 
sidered on  motion.    See  Evidence,  702. 

Consideration  of  exhibits  referred  to  in 
statement,  presumption  as  to.  See  ante,  424, 
425. 

Objection  to  jurisdiction  on  motion  for  new 
trial.    See  Eminent  Domain,  88. 

6.  Submission  of  Motion:  Right  to  Hearing  and 
Ruling;  Argument;  What  may  be  Read  on. 

649.  Even  if  the  statement  has  been  set- 
tled, engrossed,  and  certified,  and  filed  as  cor- 
rect, the  court  should  not  pass  on  the  motion 
for  a  new  trial  until  it  has  been  submitted  for 
decision,  and  the  parties  afforded  an  oppor- 
tunity to  be  heard  if  desired.  (Morris  v.  De 
Cells,  41  Cal.  331.) 

Cited  42  Cal.  118,  367. 

550.  Where,  upon  defendants'  motion  for 
new  trial,  the  statement  was  settled,  though 
not  engrossed,  and  defendants  gave  notice  of 
hearing,  but  nothing  further  was  done  until 
afterward,  upon  the  overruling  of  a  like  mo- 
tion in  a  similar  case,  plaintiff  asked  that  this 
motion  also  should  be  overruled,  to  which 
defendants  objected,  and  insisted  upon  being 
heard ;  afterward,  the  court,  without  notice 
to  either  party,  or  any  formal  or  actual  sub- 
mission of  the  motion,  granted  a  new  trial. 
Held,  that  the  order  was  prematurely  and 
im providently  made.  (De  (jaze  v.  Lynch,  42 
Cal.  363.) 

651.  Where  a  motion  for  a  new  trial,  made 
by  defendant,  was  granted  by  the  court  with- 
out any  formal  or  actual  submission  of  the 
motion,  and  without  any  notice,  so  as  to  give 
the  plaintiff  an  opportunity  to  be  heard,  held, 
error.  (De  Gaze  v.  Lynch,  42  Cal.  363.) 
Cited  75  Cal.  698. 

552.  An  order  denving  a  new  trial  cannot 
be  regarded  as  void  because  the  motion  was 
heard  in  the  absence  of  one  of  the  attorneys 
of  record,  if  another  attorney  of  record,  who 
signed  the  answer  of  the  moving  part^,  ap- 

S 3a red  in  behalf  of  the  motion.     (Komine  v. 
ralle,  80  Cal.  626.) 

Vacation  of  order  made  before  submission 
of  motion.    See  post,  XI,  4. 

Vacation  of  order  on  motion  for  new  trial 
without  a  hearing  on  notice.     See  post,  593. 

553.  A  part^  moving  for  a  new  trial  is  en- 
titled to  a  ruling  upon  his  motion  upon  the 
basis  upon  which  it  is  presented.  If  his  no- 
tice or  statement  has  not  been  filed  or  served 
in  time,  that  is  good  reason  why  his  motion 
should  be  denied.  (Quivey  v.  Gambert,  32 
Cal.  304.) 

Cited  11  Mont.  36,  37. 
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554.  Under  the  proviflions  of  the  Practice 
Act,  prior  to  the  adoption  of  the  Code  of  Civil 
Procedure,  either  party  could  notice  for  argu- 
ment a  motion  for  new  trial,  and,  if  the  party 
opposing  the  motion  neglect  to  hring  up  the 
motion  for  argument,  he  could  not  complain 
of  the  neglect  of  the  other  party,  and  could 
not  claim  that  the  motion  be  dismissed  be- 
cause the  moving  party  failed  to  bring  on  the 
argument.     (Griffith  v.  Gruner,  47  Cal.  644.) 

555.  Certain  grounds  for  new  trial  are  re- 
quired to  be  presented  by  affidavit,  others  by 
a  statement ;  while  the  pleadings,  depositions, 
documentary  evidence  on  tile,  and  the  min- 
utes of  the  court  mav  be  read  on  the  hearing 
of  the  motion.  ( Wetherbee  v.  Carroll,  33  Cal. 
549.) 

6.  Before  Statement  Filed  or  Settled. 

556.  Where  a  motion  for  a  new  trial  is  to  be 
made  on  a  statement  of  the  case,  an  order 
denying  the  motion  before  the  statement  has 
been  settled  and  certified  by  the  court  is  er- 
roneous.   (Stewart  v.  Taylor,  68  Cal.  5.) 

557.  An  order  denying  a  motion  for  a  new 
trial,  when  there  is  no  statHment  settled  on 
file,  is  erroneous.  (Hart  v.  Burnett.  10  Cal. 
64.) 

558.  The  court  should  not  decide  a  motion 
for  a  new  trial  before  the  statement,  as  set- 
tled, has  been  engrossed  and  certified  as  cor- 
rect.    (Morris  V.  l)e  Cells,  41  Cal.  331. ) 

559.  Where  the  defendant  objected  to  the 
order  denying  his  motion  for  a  new  trial  as 
premature,  on  the  ground  that  he  had  peti- 
tioned, or  was  about  to  i>etition,  the  supreme 
court  to  prove  an  exception,  if  the  transcript 
on  appeal  contains  no  evidence  that  an  appli- 
cation to  prove  the  exception  was  pending 
when  the  motion  was  denied,  and  it  appears 
that  a  subpequent  application  to  prove  the 
exception  in  the  supreme  court  was  not  suc- 
cessiul,  the  defendant  is  not  injured  by  the 
order  denying  the  new  trial,  and  it  will  not  be 
reversed  as  premature.  (McLean  v.  Crow, 
88  Cal.  644.) 

Waitine  until  new  trial  denied  before  prep- 
aration of  statement.    See  ante,  404,  et  seq. 

X.  Bnty  and  Discretion  Where  Parties 
Consent^  Evidence  Conflicts^  or  Jus- 
tice Sequires. 

560.  The  court  below  ma^  refuse  a  new 
trial,  even  though  both  parties  consent  to  it. 
Where  a  case  has  been  once  fully  tried  par- 
ties have  not  an  arbitrary  discretion  to  renew 
the  litigation.    (Phelan  v.  Ruiz,  15  Cal.  90.) 

561.  Such  refusal  is  no  ground  of  error,  par- 
ticularly in  an  equity  case,  where  there  may 
have  been  no  necessity  for  new  trial,  as  upon 
application  to  the  court,  upon  the  pleadings 
and  facts  before  it.  the  proper  decree  might 
have  been  rendered,  notwithstanding  the  ver- 
dict; or,  if  refused,  the  error  corrected  by 
appeal.     (Phelan  v.  Ruiz,  15  Cal.  90.) 

562.  It  is  error  to  refuse  new  trial  when  jus- 
tice requires  that  it  should  be  granted.  (Boss 
v.  Austin,  2  Cal.  183.) 

563.  Where  there  is  a  conflict  of  testimony 
a  verdict  should  not  be  disturbed  except  on 
sufficient  legal  reasons.  (Amsby  v.  Dick- 
house,  4  Cal.  102.) 


ifa 


564.  The  trial  court  may  grant  a  new  trial 
on  conflicting  evidence,  and  this  rule  applies 
to  the  superior  court  passine  upon  a  motion 
for  a  new  trial  in  a  case  tried  in  the  diatiict 
court.  (Bander  v.  Tyrrel,  59  Cal.  99.) 
Cited  71  Cal.  222;  72  Cal.  173;  79  Cal.  407 ;  fM 

Cal.  168. 

^  565.  It  is  the  duty  of  the  judge  of  the  trial 
court  to  grant  a  new  trial  whenever  he  is  not 
satisfied  with  the  verdict  upon  the  evidence. 
The  rule  as  to  conflict  of  evidence  does  not 
in  the  trial  court.  (Curtiss  v.  Starr, 
Cal.  376.) 

566.  Tbough  the  evidence  is  conflicting,  yet, 
if  the  judge  of  the  trial  court  is  satifl^ea  that 
the  verdict  is  contrary  to  the  weight  of  the 
evidence,  it  is  his  duty  to  xrant  a  new  trial. 
(Bjorman  v.  Fort  Bragg  Redwood  Co.,  92  CaL 

567.  The  rule  that  where  there  is  a  snb- 
stantial  conflict  in  the  evidence  the  supreme 
court  will  not  grant  a  new  trial,  because  the 
verdict  is  against  the  weight  of  evidence,  does 
not  apply  to  the  court  below  in  whicn  the 
trial  was  had.  There,  if  the  judge  is  satisfied 
that  the  verdict  is  against  tne  weight  of  evi- 
dence, he  should  grant  a  new  trial,  even  if 
there  is  a  conflict  in  the  evidence.  (Sherman 
V.  Mitchell,  46  Cal.  576.) 

Cited  85  Cal.  377;  92  Cal.  501;  11  Mont.  52. 

668.  Where  the  evidence  is  substantially 
conflicting  a  new  trial  will  not  be  granted  on 
the  ground  that  the  decision  is  not  justified 
by  the  evidence.  (Crystal  Lake  Ice  Co.  t. 
McAulay,  75  Cal.  631. ) 

569.  Where  the  evidence  is  conflicting  a 
new  trial  will  not  be  granted,  and  where,  in 
such  case,  a  motion  is  made  for  a  new  trial,  on 
the  ground  that  the  verdict  is  not  sustained  by 
the  evidence  and  overruled  by  the  court  be- 
low, the  presumption  is  that  the  verdict  fairly 
accords  with  the  convictions  of  the  judge  who 
tried  the  cause,  as  well  as  the  jury.  ( Antoine 
Co.  V.  Ridge  Co.,  23  Cal.  219.) 

570.  In  an  action  for  divorce  on  the  ground 
of  cruelty,  if,  after  a  decree  is  rendered,  the 
losing  party  applies  for  a  new  trial  on  the 
ground  that  the  evidence  is  insufficient  to 
sustain  the  jud^ent,  and  the  testimony  of 
one  party  is  directly  contradicted  by  the 
other,  the  rule  in  other  cases,  that  where 
there  is  a  conflict  in  the  evidence  the  jade- 
ment  will  not  be  disturbed,  will  be  applieo. 
(Matthai  v.  Matthai,  49  Cal.  90.) 

571.  A  new  trial,  which  was  demanded  on 
the  ground  that  the  findings  of  the  court  were 
not  supported  by  the  evidence,  which  was 
conflicting,  was  properly  refused.  (Meyer  v. 
Mowry,  34Cal.  514.) 

Lower  court  not  governed  by  same  rules  as 
appellate.    See  ante,  530. 

572.  Where,  on  a  trial,  the  plaintiff,  in  her 
own  behalf,  testified  to  the  enumeration  and 
value  of  property  sued  for,  and  witnesses  for 
defendant  testified  to  previous  statements 
made  by  plaintiff  wherein  she  gave  a  different 
enumeration  of  the  same  property,  and  stated 
its  value  to  be  much  less  than  as  testified  to 
by  her,  this  testimony  of  plaintiff  and  evi- 
dence of  her  statements,  considered  as  admis- 
sions of  a  party  against  interest,  constitute  a 
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conflict  of  OTidence  as  to  the  ennmeratioii  and 
value  of  said  property.   (Hall  v.  Bark  *  *  Emily 
Banning/'  83  Cal.  622.) 
Cited  63  Oal.  485. 

Daty  of  ooart  where  verdict  against  eiyi- 
dence.    See  ante,  lY,  15,  a. 

XI.  Beelsioii  on  Motion. 

/.  Wn'ttBn  Decision,  MeceBBity  of, 

573.  The  one  hundred  and  ninety-sixth  sec- 
tion of  the  <x)de,  providing  that  "  the  coart  or 
judge  granting  or  refusing  a  new  trial  shall 
state,  in  writinff,  the  grounds  upon  which  the 
same  is  granted  or  refused,*'  is  airectory  only, 
and  his  failure  to  comply  with  it  does  not 
render  his  order  void.  (Borkheim  v.  Fire- 
man's Fund  Ins.  Co.,  38  Cal.  605.) 

2.  impoBttton  of  ToraiB. 

574.  The  district  court  has  the  power  to 
impose  terms  to  the  granting  of  new  trials  in 
proper  cases.  (BatteDe  v.  Connor,  6  Cal.  140 ; 
Benedict  v.  Cozzens,  4  Cal.  381.) 

675.  An  order  granting  a  new  trial  upon 
payment  of  costs  is  not  erroneous.  (Cordor 
V.  Morse,  67  Cal.  301.) 

576.  It  is  no  error  in  the  court  to  offer 
terms  to  the  defendant.  (May  v.  Hanson,  5 
Cal.  360.) 

Cited  6  Cal.  141. 

577.  Where  a  party  complies  with  the  terms 
imposed,  and  avails  nimself  of  the  advantage 
of  the  order,  he  cannot  afterwards  question 
its  correctness.  (Battelle  v*  Connor,  6  Cal. 
140.) 

578.  When  an  order  is  made  granting  a  new 
trial  to  several  defendants,  on  condition  that 
the  defendants  pay  the  costs  of  the  action  up 
to  date,  a  payment  by  the  defendants  to  the 
plaintiff  of  the  costs  of  the  action  made  prior 
to  the  date  of  the  order  is  a  compliance  with 
the  condition,  and  a  payment  made  by  one  of 
the  defendants,  and  not  by  all,  is  also  a  com- 
pliance.   (Sherman  v.  Mitchell,  46  Cal.  576. ) 

579.  If  new  trial  is  granted  to  defendant  on 

Sayment  of  the  i>laintiff' s  costs,  within  twenty 
ays.  and  there  is  an  error  in  the  bill  of  costs, 
the  aefendant  may,  within  the  twenty  days, 
tender  tiie  real  sum  due  as  costs,  and  if  it  is 
refused,  move  to  retax  the  costs  after  the 
twenty  days  expire,  and  the  court  may  retax 
them  and  refuse  to  let  an  execution  issue. 
(Higuerra  v.  Bernal,  46  Cal.  580.) 

Remitting  excess  on  excessive  allowance  of 
interest.    See  ante,  lY,  10. 

Remission  of  excess  on  excessive  verdict  or 
judgment.    See  ante,  IV,  13,  b. 

Conditional  order  granting  new  trial,  pre- 
sumption as  to.    See  Appeals,  2969. 

8.  Order  DiBmiasing  or  Granting,  Effect  of. 

680.  An  order  dismissing  a  motion  for  a 
new  trial  is  in  effect  denying  a  new  trial. 
(Warden  v.  Mendocino  County,  32  Cal.  655.) 
Cited  60  Cal.  572. 

581.  Order  vacating  verdict  or  finding,  and 
granting  new  trial,  necessarily  vacates  judg- 
ment in  the  case  resting  on  such  verdict  or 
finding.     (Thompson  v.  Smith,  28  Cal.  527.) 

582.  An  order  granting  a  new  trial  operates 


to  set  aside  the  judgment*    (Wheeler  v.  Kas- 
sabaum,  76  Cal.  90. ) 

583.  A  notice  of  motion  for  a  new  trial  was 
addressed  to  and  served  upon  the  plaintiff's 
attorney  alone,  and  the  court  granted  a  new 
trial.  Meld,  that  a  defendant  who  had  ap- 
peared in  the  action  and  filed  an  answer  to 
the  movins  defendant's  cross -complaint  could 
not  be  af^cted  by  the  order  granting  a  new 
trial,  and  as  to  him  it  should  be  reversed. 
(Wittenbrock  v.  Bellmer,  57  Cal.  12.) 
Cited  59  Cal.  100;  78  Cal.  65;  2  Idaho,  850. 

584.  One  of  several  parties  against  whom  a 
judgment  is  rendered,  who  does  not  join  in  a 
motion  for  a  new  trial,  cannot  complain  of 
alleged  error  in  denjrins  a  new  trial.  (Cald« 
erwood  v.  Brooks,  28  Cai.  151.) 

£ff*ict  of  new  trial.    See  Receivers,  III. 

Effect  of  new  trial  as  to  one  defendant.  See 
Appeals,  XII,  7,  b. 

Proceedings  on.  See  Criminal  Law,  XVIII, 
20. 

Effect  of  new  trial  on  risht  to  appeal  from 
judgment.     See  Appeals,  ll,  23. 

Plea  of  former  jeopardy  on.  See  Criminal 
Law,  XVII,  3,  i. 

Costs  of  first  trial  where  new  trial  granted. 
See  Costs,  II,  6,  d. 

Injunction,  effect  of  motion  for  or  granting 
new  trial  op.    See  Injunctions,  lY,  2. 

Party  moving  for,  and  failing,  cannot  enjoin 
judgment.    See  Injunctions,  74,  et  seq. 

4.  Vacation  or  Amendment  of  Order;  Second  MO' 
Hon  for  Mew  Trial;  Appeal, 

585.  The  (Ikxle  of  Civil  Procedure  author- 
ices  but  one  motion  for  a  new  trial,  and  the 
order  thereon  is  final  so  far  as  the  superior 
court  is  concerned.  Such  order  cannot  be  set 
aside  by  the  trial  court.  (Borland  v.  Cun- 
ningham, 66  Cal.  484.) 

Cited  75  Cal.  597 ;  86  Cal.  629. 

586.  When  an  application  for  a  new  trial 
has  been  made  in  due  form  upon  a  settled 
statement,  and  the  court  has  passed  on  the 
motion,  the  order  made  is  conclusive,  so  far  as 
the  coiirt  making  it  is  concerned.  The  court 
cannot  afterwards  vacate  the  order  and  de- 
cide again  on  the  motion.  (Coombs  v.  Hib- 
herd,  43  Cal.  451.) 

Cited  61  Cal.  194 ;  66  Cal.  170,  486 ;  71  Cal.  493 ; 
75  Cal.  597;  80  Cal.  409;  18  Nev.  374. 

587.  Order  of  court  upon  hearing  of  this 
motion  is  final  and  conclusive,  and  it  is  not 
erroneous  to  dismiss  or  denv  a  subsequent 
motion  to  set  it  aside.  (Odd  Fellows'  Sav. 
Bank  v.  Deuprey,  66  Cal.  168.) 

588.  Where  a  motion  for  new  trial  is  made 
and  passed  upon,  either  granted  or  denied,  it 
is  not  competent  for  the  court  afterwards  to 
set  its  ruling  aside  and  make  another  order  in 
the  case*  (Lang  v.  Superior  Court,  71  Cal. 
491.) 

589.  In  an  action  pending  in  the  superior 
court  of  the  city  of  San  Francisco  plaintiff 
had  verdict  and  judgment.  Defendant  filed 
a  statement  to  be  used  on  motion  for  a  new 
trial.  Plaintiff  filed  and  served  certain 
amendments  to  the  statement,  but  gave  no 
notice  within  two  days  of  the  settlement  of 
statement  before  the  judge.  The  court  made 
an  order  directing  the  motion  for  a  new  trial 
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to  be  heard  on  the  twenty-ninth  day  of  April, 
1857.  On  that  day  the  court  adjourned  the 
}iearing  of  the  motion  to  the  thirtieth,  which 
was  the  last  day  of  the  existence  of  that  court. 
On  that  day  a  motion  for  a  new  trial  was  de- 
nied. On  the  next  day  papers  and  records  of 
said  court  were  transferred  to  the  fourth  dis- 
trict court.  On  the  twenty-seventh  day  of 
May,  1857,  fourth  district  court  made  an  order 
for  the  plaintiff  to  show  cause  why  the  order 
of  the  superior  court  denying  a  new  trial 
should  not  be  set  aside,  and  on  the  day  fixed 
to  show  cause  why  district  court  set  aside 
said  order  of  the  superior  court.  Held,  that 
the  order  of  superior  court  granting  a  stay  of 
proceedings  had  the  effect  of  extending  the 
jurisdiction  of  the  court,  and  that  district 
court  had  the  right  to  make  the  order.  (Hart 
Y.  Burnett,  10  Cal.  64.) 

590.  Where  a  court,  through  its  own  inad- 
vertence, has  prematurely  made  an  order 
ffranting  a  motion  for  a  new  trial  before  the 
final  submission  of  the  motion,  it  is  the  duty 
of  the  court,  upon  its  own  motion,  to  vacate 
the  order  so  made.  (Hall  v.  Polack,  42  Cal. 
218.) 

Cited  66  Cal.  170;  68  Cal.  402;  75  Cal.  598. 

591.  If  a  motion  for  a  new  trial  is  decided 
by  the  court,  before  it  has  been  submitted, 
the  order  denying  or  granting  the  new  trial 
should  be  set  aside  as  improvidently  made,  if 
application  is  made  therefor.  (Morris  v.  De 
Celis,  41Cal.  331.) 

Cited  66  Cal.  170;  75  Cal.  698;  94  Cal.  42; 
distinguished  43  Cal.  454. 

592.  An  order  granting  or  refusing  a  new 
triflJ,  made  after  a  regular  submission  of  the 
motion,  can  only  be  reviewed  on  appeal.  It 
is  otherwise  when  such  order  has  been  inad- 
vertently or  prematurely  made.  In  the  lat- 
ter case  the  order  may  be  set  aside  on  mo- 
tion. (Odd  Fellows'  Sav.  Bank  v.  Deuprey 
66  Cal.  168.) 

Cited  75  Cal.  597. 

593.  On  motion  for  new  trial  it  is  irregular 
for  the  court  to  reverse  its  first  judgment,  and 
render  a  contrary  one,  without  hearing  or 
notice.     (Mitchell  v.  Hackett,  14  Cal.  661.) 
Cited  75  Cal.  618. 

594.  If  an  order  is  made  granting  a  new  trial 
to  the  defendants,  on  the  compliance  by  them 
with  certain  conditions,  and  the  conditions 
are  complied  with,  the  court  cannot,  on  a 
motion  to  vacate  this  order,  look  beyond  the 
question  as  to  whether  the  conditions  have 
been  complied  with,  and  undertake  to  in- 
vestigate arrangements  concerning  the  action 
made  between  the  defendants  themselves. 
(Sherman  v.  Mitchell,  46  Cal.  576.) 

595.  A  nunc  pro  tunc  order  of  the  trial 
court  amending  an  order  denying  a  new  trial 
after  the  taking  and  perfecting  of  an  appeal 
therefrom,  by  adding  a  recital  to  the  enect 
that  the  motion  for  a  new  trial  was  based  and 
submitted  on  a  bill  of  exceptions  filed  at  the 
date  of  the  hearing  of  the  motion,  merely  cor- 
rects the  first  order,  and  takes  effect  as  of  the 
date  of  the  order  corrected ;  and  a  contention 
that  the  last  order  superseded  the  first,  and  is 
the  only  order  denying  a  new  trial,  which 
should  have  been  ap})ealed  from  instead  of 


!  the  first  order,  it  untenable.  In  le^al  effect 
there  was  but  one  order.  (Combination  Ltaid 
Co.  V.  Morgan,  95  Cal.  548.) 

596.  After  an  adverse  decision  of  a  motioa 
for  a  new  trial  the  moving  party  has  no  right 
to  file  another  motion,  (reople  v.  Center,  61 
Cal.  191.) 

Cited  71  Cal.  493 ;  76  Cal.  597 ;  96  Cal.  232. 

597.  The  doctrine  of  res  adjudicata  is  appli- 
cable to  the  decision  of  a  motion  for  a  new 
trial,  and,  after  the  motion  has  bc«n  denial, 
the  moving  party  is  not  at  liberty  to  make  a 
second  motion  therefor.  (Egan  v.  Egan,  90 
Cal.  15.) 

698.  Where  the  defeated  party  gives  notice 
of  his  intention  to  move  for  a  new  trial,  with- 
out waiting  for  the  service  on  him  of  a  notice 
of  the  decision,  he  thereby  waives  such  notice, 
and,  if  the  motion  so  made  is  denied,  he  can- 
not afterwards  have  recourse  to  a  new  motion. 
(Thome  v.  Finn,  69  Cal.  251.) 
Cited  77  Cal.  527 ;  5  Utah,  433. 

Motion  to  file  additional  affidavits  after 
denial  of  motion.     See  ante,  276. 

Appealability  of  orders  on  motion  for.  See 
Appeals,  II,  28. 

Appeal,  time  to  appeal  from  order  grantiog 
or  refusing.    See  Appeals,  lY,  7. 

Order  in  granting  cannot  be  reviewed  on 
certiorari.    See  Certiorari,  103. 

Order  granting  or  refusing  sustained  if 
proper  on  any  ground.  See  Appeals,  1973,  et 
sea. 

Order  granting,  when  error.  See  Refer- 
ence, 65,  et  seq. 

New  trial  as  to  defendant  not  appealing. 
See  Appeals,  2004. 

XII.  Motion  for  New  TrUl  as  to  Part  of 

Issues. 

599.  Where  the  issues  are  separable  the 
losing  party  may  move  for  a  new  trial  as  to  a 
part,  leaving  the  findings  to  stand  as  to  the 
remainder.  (San  Diego  Land  and  Town  Co. 
V.  Neale,  78Cal.  63.) 

]n€H0L90N  PATEMENT. 

Power  to  contract  for.   See  Streets,  XIV,  6. 

HIL  DEBET. 

Plea  of  and  evidence  under.    See  Landlord 

and  Tenant,  239. 

NOLLE  PROSEQUI. 

Entering,  to  use  defendant  as  a  witness.  See 
Criminal  Law,  847. 

NOMINAL  DAMAGES. 

See  Damages,  VII. 

NOMINATION. 

Siffht  of*    See  Executors  and  Administrators, 

II,  8. 

NONJOINDER. 

Parties,  nonjoinder  of.    See  Parties. 
Wife,  husband  cannot  complain  of  nonjoin- 
der of.    See  Mortgages,  603. 


NON-NAVIGABLE  WATERS— NONSUIT,  1, 11. 
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Ownership  and  grant  of.    See  Watercourses, 

III. 

ir09-5E€K>TIABLE  NOTES. 

Bee  Bills  and  Notes,  XVI. 

irONBESIBENGE. 

Jurisdiction  over  nonresidents.  See  Juris- 
diction, XII,  1;  Rescission  of  Contracts,  131. 

Effect  of  nonresidence  on  jurisdiction.  See 
Specific  Performance,  V,  8. 

Right  to  sue  absent  defendant  for  rescis- 
flion.    See  Vendor  and  Vendee,  39. 

Attachments  against  nonresidents.  See 
Attachments,  III,  2.  . 

Effect  of  absence  on  statute  of  limitations. 
See  Statute  of  Limitations,  VIII,  4. 

Taxation  of  property  of  nonresidents.    See 

Taxation,  IV.  13.  ^        .        ,  w. 

Discharge  in  insolvency,  effect  of  on  debts 
due  to  nonresidents.  See  Bankruptcy  and 
Insolvency,  X,  6,  d.  «     -« 

Right  of  nonresidents  to  letters.  See  Ex- 
ecutors and  Administrators,  II,  2,  c. 

Evidence  as  to  nonresidence.    See  \  endor 

and  Vendee,  357.  v     i_     j 

Acknowledgment  by  wife  where  husband 
nonreeident.    See  Acknowledgments,  70. 


NONSUIT. 
I.  Compnlsory. 
n.  Tolnntary;  Bight  to  Submit  to. 

in.  Grounds  of. 

1.  Failure  to  Appear, 

2.  Failure  to  make  out  Case, 
8.  Variance. 
4.  Nonjoinder  and  Miscellaneous. 

IT.  At  What  Time  granted. 

1.  On  Opening  Statement. 

2,  After  Submission  of  Cause* 
T.  Waiver  of;  Defendant  Supplying  Evi- 

dence. 

TI.  Motion  for. 

1.  Specifications  of  Grounds. 

2.  Motion  AdmiU  Truth  of  Plaintiff's 

Evidence. 
8.  Allomng  Additional  Evidence  After 

Motion. 
4.  Submission  of  Case  on  Motion  for 

Nonsuit, 

Til.  Judgment  on. 

1.  Judgment  on  Merits  After  Nonsuit. 

2.  Effect  of  Order  Granting, 
8.  Findings  in. 

VIII.  Bevicw  of  Order  Granting. 

IX.  Renewal  of  Motion. 

Accounting,  action  for,  nonsuit  when 
should  not  be  granted.   See  Partnership,  310. 

Assignee,  action  by,  nonsuit  in.  See  As- 
signments of  Contracts,  VII,  4,  c. 

Bond,  nonsuit  when  properly  denied  in  ac- 
tion on.    See  Bonds,  26. 

County,  nonsuit  in  aption  against,  when 
proper.     See  Counties,  55. 

Ejectment,  nonsuit  in,  where  plaintiff  is  in 
possession.     See  Ejectment,  421,  422. 

Ejectment,  nonsuit  in,  when  defendant  not 
in  possession.    See  Ejectment,  380,  et  seq. 


Ejectment  upon  disclaimer,  nonsuit  in.  See 
Disclaimer,  1.  , 

Fraud,  nonsuit  when  proper  in  action  for. 
See  Fraud,  147. 

Fraud,  action  to  set  aside  conveyance  for, 
nonsuit  when  improper.  See  Fraudulent 
Conveyances,  123. 

Fraudulent  conveyance,  nonsuit  in  action 
to  set  aside,  when  proper.  See  Bankruptcy 
and  Insolvency,  247. 

Husband,  action  by,  against  wife's  vendee, 
nonsuit  in.    See  Husband  and  Wife,  245. 

Malicious  prosecution,  granting  in  action 
for.    See  Malicious  Prosecution,  73. 

Negligence,  nonsuit  in  action  for.  See  Neg- 
ligence, V,  7. 

Contributory  negligence,  nonsuit  for.  See 
Master  and  Servant,  67. 

Note,  motion  for  nonsuit  in  action  on, 
questions  considered.    See  Bills  and  Notes, 

354.  .       ^_       . 

Lost  or  destroyed  note,  nonsuit  when  im- 
proper in  action  on.    See  Bills  and  Notes,  459. 

Petition  by  creditor  of  executor  for  sale, 
nonsuit  on,  when  error.  See  Estates  of  De- 
ceased Persons,  347. 

Quieting  title,  failure  of  i)lainti£f  to  prove 
defendant's  claim.  See  Quieting  Title,  151, 
et  seq. 

Rent,  action  for,  nonsuit  in.  See  Landlord 
and  Tenant,  IX,  5,  c. 

Replevin,  judgment  of  nonsuit  in  actions  of. 
See  Replevin,  130. 

Servant,  action  by,  nonsuit  when  proper. 
See  Master  and  Servant,  44. 

School  tax,  action  to  recover,  nonsuit  when 
proper.    See  Taxation,  864. 

Nonsuit  as  to  one  partner,  action  will  pro- 
ceed as  to  remainder.    See  Partnership,  360. 

When  and  when  not  proper  in  action  for 
being  ejected  from  car.  See  Common  Car- 
riers, 102, 106, 109. 

On  appeal  from  justice's  court,  new  trial. 
See  Appeals,  3359. 

Amendment  after  motion  for  nonsuit.  See 
Pleading  and  Practice,  555. 

To  render  one  competent  as  witness.  See 
Witnesses,  V,  8,  c,  L. 

Incompetent  evidence  not  objected  to  con- 
sidered on  motion  for.    See  Evidence,  702. 

Costs  on.    See  Costs,  II,  1. 


!•  Compnlsory. 

1.  The  court  may  order  the  plaintiff  to  be 
nonsuited  against  his  consent.  (Ringgold  v. 
Haven,  1  Cal.  108;  Mateer  v.  Brown,  1  Cal. 
221.)  , 

2.  Practice  as  to  compulsory  nonsuit  con-  ' 
sidered.     (Ringgold  v.  Haven,  1  Cal.  108.) 

II.  Tolnntary;  Bight  to  Submit  to. 

3.  A  plaintiff  can  voluntarily  submit  to  a 
nonsuit  before  a  referee  in  a  case  where  no 
counterclaim  is  set  up  by  the  defendant. 
(Plant  V.  Fleming,  20  Cfal.  92.) 

Cited  9  Col.  153. 

4.  Plaintiff  has  a  right  to  take  a  nonsuit  at 
any  time  before  the  jury  retires,  there  being 
no  counterclaim.  (Hancock  Ditch  Co.  v. 
Bradford,  13  Cal.  637.) 

Cited  56  Cal.  588;   9  Col.  153;   15  Nev.63; 
criticised  18  Cal.  77. 
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5.  Under  the  one  hundred  and  fortv-eighth 
section  of  the  Practice  Act  plaintiff  is  not 
bound  to  tender  costs  before  the  nonsuit. 
The  provision  as  to  costs  is  simply  that, 
by  the  nonsuit,  plaintiff  becomes  subject  to 
costs.  (Hancock  Ditch  Co.  y.  Bradford,  13 
Oal.  687.) 

6.  Plaintiff  has  not  the  absolute  right  to 
take  a  nonsuit  after  the  case  has  been  nnallv 
submitted  and  the  jury  has  retired ;  but  such 
right  does  exist  at  any  time  before  such  final 
submission  and  retirement.  (Brown  y.  Har- 
ter,  18  Oal.  76.) 

Cited  56  Cal.  688;  15  Key.  63. 

7.  Where  plaintiff  moved  for  a  continuance, 
which  was  refused,  and  he  thereupon  took  a 
voluntary  nonsuit,  with  leave  to  move  to  set 
it  aside  upon  affidavit,  and  two  days  after^ 
ward  (January  5th)  gave  defendant  notice  of 
his  intentoin  to  make  the  motion  as  soon  as 
the  affidavit  for  that  purpose  could  be  pro- 
cured, and  the  term  expired  on  the  last  day 
of  that  month  without  any  additional  steps 
being  taken,  held,  that  although  the  order 
permitting  plaintiff  to  move  to  set  aside  the 
nonsuit  preserved  all  his  rights  in  the  proceed- 
ings, in  legal  effect  it  amounted  only  to  per- 
mission to  move  for  a  new  trial,  and  the  stat- 
ute in  relation  to  new  trials  not  havine  been 
complied  with,  the  court  lost  all  jurisdiction 
of  the  matter  upon  the  expiration  of  the 
term.     (Whipley  y.  Dewey,  17  Cal.  314.) 

8.  Where  plaintiffs,  having  excepted  to  the 
ruling  of  the  court  excluding  certain  evidence, 
take,  m  consequence  of  such  ruling,  a  nonsuit, 
with  leave  to  set  it  aside,  they  do  not  waive 
any  of  their  rights  as  to  the  exception  taken. 
(Natoma  Water  and  Mining  Co.  v.  Clarkin, 
14  Cal.  544.) 

Cited  i  Mont.  78;  13  Mont.  111. 

III.  Ground  of. 

/.  Failure  to  Appear. 

9.  Where  the  plaintiff  fails  to  appear  and 
prosecute  his  suit,  and  defendant  moves  a 
nonsuit,  the  court  has  no  alternative  but  to 
grant  it.    (Pendta  v.  Mariea,  3  Cal.  185.) 

2.  Failure  to  Make  Out  Case, 

10.  Where  evidence  would  not  authorize 
jury  to  find  a  verdict  for  the  plaintiff,  or  if  the 
court  would  set  it  aside,  if  so  found,  as  con- 
trary to  evidence,  in  such  case  it  is  the  duty 
of  tne  court  to  nonsuit  the  plaintiff.  Per 
Bennett,  J.  (Rinpgold  v.  Haven,  1  Cal.  108, 
cited  1  Cal.  127,  221,  222;  Mateer  v.  Brown.  1 
Cal.  221,  cited  26  Cal.  525,  23  Or.  467;  Ens- 
minger  v.  Mclntire,  23  Cal.  593.) 

11.  If  plaintiff's  evidence  does  not  tend  to 
prove  cause  of  action  set  up  in  complaint  a 
nonsuit  is  proper.  (Masten  v.  Griffing,  33  Cal. 
Ill;  Dalrymple  v.  Hanson,  1  Cal.  125.) 

12.  If  there  be  some  evidence  which  tends 
or  conduces  to  prove  all  the  material  allega- 
tions of  the  complaint  the  sufficiency  thereof 
is  a  question  for  the  jury ;  but,  where  there  is 
no  evidence  on  some  material  point  necessary 
to  be  proved  in  order  to  make  out  a  cause  of 
action,  it  becomes  the  duty  of  the  court,  on 
motion  of  the  defendant,  to  order  a  nonsuit. 
(Ringgold  V.  Haven,  1  Cal.  108.) 


13.  In  an  action  to  recover  a  street 

ment,  where  defendant's  ownership  of  the 
property  assessed  is  idl^ed  in  the  com^nt 
and  denied  by  the  answer,  a  nonsuit  Bnoald 
be  granted  if  the  plaintiff  introduces  no  eyi- 
dence  in  support  ol  the  allegation.  (Harney 
y.  McLeran,  66  Cal.  34.) 

14.  If  the  complaint  avers  that  the  defend- 
ant brought  a  false  charge  against  the  plain- 
tiff, and  threatened  to  publish  the  same  and 
injure  his  credit  unless  he  paid  a  false  acooont. 
and  that  by  reason  of  the  false  charge  ana 
threats  he  paid  the  same  without  other  con- 
sideration, and  prays  judgment  for  the  monaj 
thus  paid,  the  payment  of  the  money  without 
consideration  is  the  gist  of  the  plaintiff's 
cause  of  action,  and  upon  that  issue  he  bolda 
the  affirmative.  If  he  fails  to  offer  any  evi- 
dence of  the  facts  tending  to  show  a  want  of 
consideration,  a  nonsuit  should  be  granted. 
(Kohler  y.  Wells,  F.  A  Co.,  26  Cal.  606.) 

15.  A  motion  for  nonsuit  in  an  action  to  re- 
cover the  value  of  services  rendered  by  plain- 
tiff's assignor  as  an  attorney,  against  two  de- 
fendants jointly,  cannot  be  granted  as  to 
either  of  them  on  the  ground  that  there  is  no 
evidence  tending  to  show  employment  of  the 
attorney  by  either  defendant,  if  the  answer 
admits  that  services  were  rendered  by  plain- 
tiff's assignor  as  attorney  for  the  defendants 
in  separate  actions  brought  in  their  separate 
names,  and  there  is  evidence  to  show  the 
value  of  the  services.  The  fact  that  the  an- 
swer also  pleads  a  special  contract  with  one 
of  the  defendants  for  each  of  the  suits,  which 
had  been  ratified  and  confirmed  by  the  other 
defendant,  and  that  full  pajrment  was  made 
under  the  terms  of  that  special  contract,  can- 
not be  considered  on  motion  for  nonsuit.  The 
services  beins  admitted,  and  evidence  given 
as  to  their  value,  a  prima  facie  case  was  made 
against  the  defendants  for  the  recovery  of  a 
reasonable  compensation,  and  the  burden  was 
upon  them  to  meet  it.  (Shain  y.  Forbes,  S2 
Cal.  577.) 

Cited  98  Cal.  239. 

16.  The  conrplaint  alleged  that  the  defend- 
ant purchasea  of  one  Galvin  certain  real  es- 
tate, and  agreed  to  pay  eighir  iiundred  dollars 
in  gold  coin  therefor,  but  had  only  paid  foar 
hundred  dollars.  An  assdgnment  of  the  in- 
debtedness to  the  plaintiff  was  also  alleged. 
The  answer  admitted  the  purchase,  but  de- 
nied that  the  consideration  was  eight  hundred 
dollars  in  gold  coin,  and  averred  the  agree- 
ment to  be  that  the  defendant  should  pay  four 
hundred  dollars  in  money  and  four  hundred 
dollars  in  board  and  lodging.    At  the  trial  the 

?laintiff  proved  the  assignment  and  rested, 
he  defendant  moved  for  a  nonsuit  on  the 
ground  that  the  plaintiff  had  failed  to  make 
out  a  case.  The  court  denied  the  motion,  and, 
after  hearing  evidence  on  the  part  of  the  de- 
fendant and  m  rebuttal,  rendered  a  judgment 
in  favor  of  the  plain  tin  as  demandfed  m  the 
complaint.  Held,  that  the  answer  put  in  is- 
sue the  allegations  of  the  complaint  as  to  the 
terms  of  the  agreement,  and  that  the  motion 
for  a  nonsuit  should  have  been  granted. 
(Oilman  v.  Boots,  63  Cal.  120.) 
Cited  81  Cal.  404. 

17.  Where,  in  an  action  for  breach  of  a  ve^ 
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bal  contract,  there  was  a  slight  difference  be- 
tween the  statement  in  the  complaint  and 
that  in  the  answer  of  the  promises  on  the 
part  of  the  plaintiff  which  were  the  consider- 
ation of  defendant's  promise,  but  no  issue 
was  raised  by  the  answer  as  to  the  perform- 
ance by  plaintiff  of  his  promises,  and  on  the 
trial  plaintiff  rested  without  proof  as  to  the 
oonsiaeration,  held,  that,  under  the  pleadings, 
the  absence  of  proof  on  this  point  was  not 
ground  for  a  nonsuit.  (Peters  v.  Foss,  20 
Cal.  586.) 

18.  Nonsuit  is  properly  denied  when  there 
is  any  evidence  tendmg  to  sustain  the  plain- 
tiff's case.  (Felton  v.  Millard,  81  Cal.  540; 
Cravens  v.  Bewey,  13  Cal.  40. ) 

19.  Where  the  testimony  of  the  plaintiff 
tends  to  prove  his  case  a  motion  for  a  non- 
suit is  properly  denied.  (Higgins  v.  Raga- 
dale,  83  Cal.  219.) 

20.  Nonsuit  is  improperly  granted  where 
there  is  evidence  which  should  go  to  the  jury 
on  the  issues  in  the  case.  (Alvarado  v.  De 
Cells,  54  Cal.  588.) 

Cited  85  Cal.  69. 

21.  A  nonsuit  should  not  be  granted  if 
there  is  evidence  tending  to  prove  all  the  ma- 
terial allegations  of  the  complaint.  (McKee 
V.  Greene,  31  Cal.  418.) 

Cited  1  Mont.  479. 

22.  When  evidence  and  presumptions  rea- 
sonably arising  therefrom  tend  to  prove  the 
facts  in  controversy,  a  nonsuit  is  improper. 
The  case  should  be  submitted  to  the  jury. 
(De  Ro  V.  Cordes,  4  Cal.  117.) 

Cited  1  Mont.  480. 

23.  If  the  plaintiff's  evidence  shows  a  right 
of  recovery  of  any  portion  of  the  tract  sued 
for  a  nonsuit  as  to  the  whole  tract  is  im- 
proper.   (Wright  V.  Roseberry,  81  Cal.  87.) 

24.  Nonsuit  is  improt>er  where  the  evidence 
of  the  plaintiff  shows  he  is  entitled  to  at  least 
nominal  damages.  (Treadway  v.  James,  57 
Cal.  137.) 

25.  In  an  action  for  breach  of  a  contract  to 
purchase  plaintiff's  land  at  a  tax  sale  and  al- 
low him  time  to  redeem,  where  the  evidence 
shows  a  breach  of  the  contract,  the  plaintiff 
is  entitled  to  recover  nominal  damages,  al- 
though no  actual  damages  are  proved,  and  a 
judgment  of  nonsuit  on  the  ground  that  no 
damages  have  been  shown  is  erroneous. 
(Hancock  v.  Hubbell,  71  Cal.  537.) 

26.  In  an  action  of  ejectment  tried  by  a 
jury,  where  one  of  the  issues  was  as  to  whether 
the  defendant  was  a  tenant  at  will,  the  evi- 
dence on  the  subject  being  conflicting,  held, 
that  a  nonsuit  could  not  be  given  on  a  ground 
which  assumed  the  existence  of  the  tenancy. 
(Simpson  v.  Applegate,  67  Cal.  471.) 

Proof,  sufficiency  of,  to  justify  submission 
to  jury.    See  Questions  of  Law  and  Fact,  5. 

8,  Variance. 

27.  When  plaintiff  proves  contract  essen- 
tially different  from  the  one  declared  on  the 
defendant  is  entitled  to  a  nonsuit  on  the 
ground  of  variance.  (Johnson  v.  Moss,  45 
Cal.  515.) 

Cited  55  Cal.  440;  8  Mont.  123. 

28.  Where,  in  an  action  on  a  verbal  con- 


tract, the  complaint  alleged  several  distinct 
promises  on  the  part  of  defendants,  which 
were  denied  by  the  answer,  and  on  the  trial 
tbe  plaintiff  introduced  no  proof,  except  as  to 
one  of  the  promises,  held,  that  this  was  not 
ground  for  a  nonsuit;  that  the  provision  of 
the  Practice  Act  above  referred  to  required  a 
relaxation  of  the  common-law  rule  respecting 
a  variance ;  and  that,  it  being  apparent  that 
defendants  were  not  surprised  or  prejudiced 
by  the  failure  of  proof,  the  error  in  stating 
the  agreement  should  have  been  disregarded. 
( Peters  v.  Foss,  20  Cal.  586. ) 
Cited  39  Cal.  175;  54  Cal.  441. 

Variance,  nonsuit  for.  See  Mechanics' 
Liens,  573;  Variance,  II. 

Right  of  recovery  of  part  of  tract  sued  for. 
See  ante,  15. 

4.  Monjoind9r,  and  Mi9C9llaii90U9, 

29.  Existence  of  partnership  between  plain- 
tiff and  another  person  is  no  ground  of  non- 
suit, if  it  appears  that  the  copartnership  was 
not  interested  in  the  contract  with  defend- 
ant.    (Webb  V.  Trescony,  76  Cal.  621.) 

Misjoinder  is  not  ground  of.  See  Husband 
and  Wife,  489. 

Misjoinder  must  be  specified.   See  post,  43. 

Bringing  in  additional  parties  on  motion 
for.    See  Parties,  84. 

Parties,  defect  of  as  ground  of.  See  Par- 
ties, 70,  et  seq. 

Statute  of  limitations,  motion  for  on  ground 
of.    See  Statute  of  Limitations,  X,  5. 

Nonsuit  because  of  prior  action.  See  Slan- 
der, 80. 

IT.  At  Wliat  Time  Granted. 

/.  On  Opening  Statement 

80.  It  would  be  much  better  not  to  nonsuit 
on  opening  statement  unless  it  is  clearly 
made  and  it  is  plainly  evident  therefrom  that 
no  case  can  be  made  out.  (Emmerson  v. 
Weeks,  58  Cal.  382.) 

31.  On  a  review  of  the  statement,  held, 
that  a  nonsuit  upon  opening  statement  of 
plaintiff's  attorney  was  erroneously  granted. 
(Emmerson  v.  Weeks,  58  Cal.  382.) 

2.  After  Submieeion  of  Cause. 

32.  Court  may  grant  nonsuit  after  evidence 
upon  both  sides  has  been  heard  when,  if  the 
motion  had  been  denied  and  a  verdict  found 
for  the  plaintiff,  it  would  have  been  set  aside 
as  not  supported  by  the  evidence.     (Vander- 

"  ford  V.  Foster,  65  CJal.  49. ) 
Cited  79  Cal.  100. 

33.  A  court  is  justified  in  granting  defend- 
ant's motion  for  nonsuit,  after  the  evidence 
on  both  sides  has  been  heard,  in  a  case  where, 
if  the  motion  had  been  denied  and  a  verdict 
found  for  plaintiff,  it  would  have  been  set 
aside  as  not  supported  by,  but  contrary  to, 
the  evidence.  (Geary  v.  Simmons,  39  Cal. 
224.) 

Cited  65  Cal.  49,  50;  95  Cal.  236;  19  Or.  145; 
23  Or.  467. 

34.  The  court  is  justified  in  granting  the 
defendant's  motion  for  a  nonsuit,  after  the 
evidence  on  both  sides  has  been  heard,  where, 
if  the  motion  had  been  denied  and  a  verdict 
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found  for  the  plaintiff,  it  would  have  been  set 
aside  as  not  supported  bv,  but  contrary  to,  the 
evidence.    (Fox  y.  Soutnern  Pac.  Co.,  95  Cal. 

234.) 

T.  Waiyer  of;  Defendant  Snpplyinir  Evi- 
dence* 

35.  A  defendant,  conceiving  that  the  plain- 
tiff has  failed  to  prove  bis  case,  may  waive  a 
motion  for  a  nonsuit,  and  proceed  to  prove  hie 
own  case,  and  have  judgment  on  the  merits. 
(Wood  v.Ramond,  42  Cal.  643.) 

Cited  13  Mont.  19 ;  distinguished  91  Cal.  313. 

36.  The  defendant  is  not  precluded  from 
moving  for  a  nonsuit  because  he  permitted 
the  testimony  to  be  introduced  without  ob- 
jection, when  the  testimony  of  the  plaintiff 
proves  a  contract  different  from  that  aeclared 
on.    (Johnson  v*  Moss,  45  Cal.  515.) 

37.  Where  a  defendant  moved  for  a  nonsuit, 
and  afterwards  introduced  evidence  supply- 
ing the  defect  in  the  plaintiff's  testimony  on 
which  the  motion  for  nonsuit  was  found,  held, 
that  the  defendant  had  thereby  waived  his 
motion,  and  could  not  insist  upon  it  in  this 
court.  (Ringgold  v.  Haven,  1  Cal.  108.) 
Cited  6  Cal.  26;  70  Cal.  234. 

38.  A  failure  on  the  part  of  a  plaintiff  to 
make  out  his  case,  and  error  in  the  court  in 
refusing  to  instruct  the  jury  as  in  case  of  non- 
suit, can  be  cured  bv  the  testimony  of  the  de- 
fense. (Winans  v.  Harden bergh,  8  Cal.  291.) 
Cited  70  Cal.  334. 

39.  Where  a  motion  for  nonsuit  was  im- 
properly denied,  and  the  defendant  subse- 
quentl^r  introduced  testimony  supplying  the 
aefect  in  the  plaintiff's  evidence,  held,  that 
the  defendant  thereby  cured  the  error. 
(Perkins  v.  Thorn  burgh,  10  Cal.  189,  cited  70 
Cal.  334,  83  Cal.  221,  84  C^al.  565,  7  Mont.  296; 
Smith  V.  Compton,  6  Cal.  24,  cited  8  Cal.  293, 
10  Cal.  191,  70  Cal.  334,  83  Cal.  221,  84  Cal. 
565, 13  Col.  422;  Higgins  v.  Kagsdale,  83  Cal. 
219.) 

Admission  in  special  defense  does  not  bar 
when.     See  Ejectment,  382,  et  seq. 

Admissions  in  answer  as  waiver  of  ground 
of  nonsuit.     See  ante,  15. 

Admissions  in  answer,  when  save.  See 
Quieting  Title,  151,  et  seq. 

Curing  by  defendant's  introducing  evi- 
dence.    See  Quieting  Title,  152. 

YI.  Motion  for. 
/,  Specifications  of  Grounds. 

40.  Where  motion  is  made  for  nonsuit, 
without  stating  the  grounds  upon  which  it  is 
made,  it  is  not  error  to  overrule  the  motion. 
(Kiler  v.  Kinibal,  10  Cal.  267,  cited  12  Cal. 
429,  62  Cal.  609,  79  Cal.  201,  86  Cal.  117,  16 
Nev.  239;  Silva  v.  Holland,  74  Cal.  530,  cited 
86  Cal.  117 ;  Flynn  v.  Dougherty,  91  Cal.  669. ) 

41.  Party  moving  for  nonsuit  must  state  in 
his  motion  precise  grounds  on  which  he  re- 
lies, so  that  the  attention  of  the  court  and  the 
opposite  counsel  may  be  particularly  directed 
to  the  supposed  defects  in  the  plaintiff's  case. 
(Coffey  V.  Greenfield,  62  Cal.  602,  cited  74  Cal. 
531,  96  (^al.  261,  81  Cal.  41,  82  Cal.  582,  93  Cal. 
650,  9S  Cal.  239,  12  Mont.  477;  People  ex  rel. 
Dickenson  v.  Banvard,  27  Cal.  470,  cited  62 


Cal.  609,  79  Cal.  201,  86  Cal.  117,  8  Co!.  1«7, 
12  Mont.  477. ) 

42.  A  party  moving  for  a  nonsuit  most 
state  in  nis  motion  precisely  the  grounds  on 
which  he  relies;  and  a  motion  not  complying 
with  this  rule,  but  stating  generally  that  the 
plaintiffs  had  failed  to  prove  a  sufficient 
case,  should  be  denied.  (Miller  y.  Luoo,  80 
Cal  257  ) 

Cited  86"  Cal.  117;  93  Cal.  650. 

43.  The  misjoinder  of  parties  defendant  or 
of  causes  of  action,  not  being  specified  as 
ground  of  the  motion,  could  not  justify  an 
order  granting  a  nonsuit.  (Shain  v.  Forbes, 
82  Cal.  577. ) 

Cited  98  Cal.  239. 

44.  If  the  defendant  in  ejectment  moves  for 
a  nonsuit,  and  intends  to  rely  on  the  point, 
that  a  deed  offered  in  evidence  bv  the  plain- 
tiff, and  which  was  admitted  witliout  objec- 
tion, does  not  include  tl)e  demanded  prem- 
ises, he  should  distinctly  so  state  in  his 
motion.  (Sanchez  v.  Neary,  41  Cal.  485.) 
Cited  62  Cal.  609 ;  79  Cal.  201 ;  86  Cal.  117 ;  12 

Mont.  477. 

45.  A  motion  for  a  nonsuit  must  distinctly 
point  out  the  grounds  on  which  it  is  asked, 
and  it  is  not  error  to  refuse  it,  even  if  there  is 
ground  for  it,  and  it  is  not  asked  on  such 
ground.  (Gardiner  y.  Schmaelde,  47  Gal. 
588.) 

Cited  82  Cal.  582. 

46.  It  is  error  for  the  trial  court  to  grant 
a  nonsuit,  unless  the  grounds  therefor  am 
called  to  the  attention  of  the  trial  judge  and 
the  plaintiff  at  the  time  the  motion  is  made; 
and  where  none  of  the  grounds  upon  which 
the  nonsuit  is  asked  are  sufficient  to  warrant 
the  court  in  eranting  the  motion,  the  order 
granting  it  will  be  reversed,  although  another 
ground,  not  specified  in  the  motion,  might 
have  warranted  the  order.  ( Palmer  v.  Marys- 
ville  Democrat  Pub.  Co.,  90  Cal.  168.) 

47.  When  there  is  sufficient  evidence  for  the 
plaintiff  as  to  the  specific  points  of  objection 
pointed  out  in  defendant's  motion  for  a  non- 
suit, an  entire  failure  of  the  evidence  upon  a 
point  not  specifically  pointed  out  as  a  ground 
of  the  motion  will  not  be  ground  for  reversal 
of  an  order  refusing  the  nonsuit.  A  general 
statement  that  the  motion  is  made  on  the 
grounds  of  plaintiff's  failure  to  prove  any  of 
the  material  allegations  of  the  complaint  is 
too  general  to  raise  any  specific  question,  and 
is  insufiScient.  (Belcher  v.  Murphy,  81  Cal. 
39.) 

48.  A  statement  of  the  grounds  of  a  motion 
for  a  nonsuit,  that  the  plaintiff  had  failed  to 
prove  a  single  allegation  of  his  complaint,  is 
sufficiently  precise  and  definite  to  sustain 
an  order  granting  a  nonsuit.  Such  statement 
would  be  understood  to  signify  that  plaintiff 
had  not  proved  a  single  material  allegation  of 
the  complaint.  (Carter  y.  Hopkins,  79  Cal. 
82.) 

49.  The  rule  requiring  that  the  grounds  of 
a  motion  for  nonsuit  shall  be  specified  does 
not  apply  where  the  plaintiff's  case  could  not 
be  cured,  even  if  attention  had  been  called  to 
its  defects  by  a  specification  of  the  groundp  of 
the  motion  for  nonsuit.  (Daley  v.  Buss,  85 
Cal.  114.) 
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2.   Motion  Admits  Truth  of  P/aintiiTa  Efidonce. 

50.  Motion  for  nonsuit  admits  truth  of  tes- 
timony introduced,  but  challenges  its  suffi- 
ciency.    (Butler  V.  Hyland,  89  Cal.  675.) 

51.  A  motion  for  a  nonsuit  admits  the  truth 
of  the  plaintiff's  eyidence,  and  every  inference 
of  fact  which  can  be  properly  drawn  there- 
from, and  has  the  same  effect  in  presenting  a 
pure  question  of  law  as  would  a  general  de- 
murrer to  a  complaint  alleging  only  the  same 
facts.    (Warner  v.  Darrow,  91  Cal.  309.) 

52.  Upon  a  motion  for  nonsuit  full  effect 
roust  be  given  to  evidence  which  was  errone- 
ously admitted  against  objection,  but  which 
is  not  irrelevant  or  without  force.  (Wright 
V.  Roseberry,  81  Cal.  87.) 

3,  Allowing  Additional  Efidonce  Aftor  Motion. 

63.  It  is  within  discretion  of  court  to  allow 
a  plaintiff  to  introduce  further  evidence  after 
a  motion  for  nonsuit  is  made,  and  before  it  is 
decided.  (Tuller  v.  Arnold,  98  Cal.  622;  Gar- 
ber  V.  Gianella,  98  Cal.  527.) 

54.  Court  will  permit  plaintiff  to  supplv  de- 
fect, if  he  can  do  so,  if  nonsuit  is  askea  for 
defect  of  proof  on  some  point.  (Gardiner  v. 
Schmaelzle,  47  Cal.  688.) 

Cited  15  Col.  319. 

55.  The  court  ma^  permit  the  plaintiff  to 
introduce  further  evidence  after  a  motion  for 
a  nonsuit  is  made ;  and,  unless  the  court  in 
doing  so  abuses  its  discretion,  its  action  will 
not  be  disturbed.  (Abbey  Homestead  Assn. 
V.  Willard,  48  Cal.  614.) 

Cited  83  Cal.  222;  87  Cal.  419;  16  Col.  319;  1 
N.  Dak.  24. 

Introduction  of  evidence  after  motion  for. 
See  Ferries,  10. 

Improper,  where  court  should  have  opened 
case  for  further  evidence.  See  Bills  and 
Notes,  413. 

4.  Submission  of  Case  on  Motion  for  Nonsuit 

56.  Where  a  motion  for  nonsuit  was  made 
at  the  close  of  plaintiff's  evidence  with  the 
understanding  tnat  neither  parbjr  had  any 
further  evidence  to  offer,  and  that  if  the  non- 
suit should  be  granted,  judgment  should  go 
for  the  defendants,  otherwise,  for  the  plain- 
tiff, and  the  motion  was  denied  and  judgment 
entered  upon  findings  for  the  plaintiff,  such 
judgment  will  not  be  reversed  for  want  of  an 
opportunity  to  the  defendant  to  introduce 
further  evidence,  where  there  is  nothing  in 
the  record  to  show  that  defendant  had  not 
finally  submitted  the  case  for  judgment,  or 
that  he  desired  to  introduce  further  evidence. 
(Tuller  V.  Arnold,  98  Cal.  522.) 

Til.  Jndgrment  on. 

/.  Judgment  on  Merits  After  Nonsuit 

67.  If  a  defendant  move  for  a  nonsuit,  and 
it  be  granted,  he  cannot  have  judgment  on 
the  merits.     (Wood  v.  Ramond,  42  Cal.  643.) 

2.  Effect  of  Order  Granting. 

58.  The  facts  which,  upon  a  trial  by  jury, 
would  have  been  found  in  the  original  re- 
plevin suit,  are,  by  a  nonsuit  therein,  left  to 
the  jury  called  in  the  suit  on  the  undertak- 


ing, so  far  as  the  oonditions  of  the  undertak- 
ing will  authoriise  an  inquiry  into  them. 
(Ginica  v.  At  wood,  8  Cal.  446.) 

69.  A  nonsuit  granted  on  motion  of  the  de- 
fendant is  equivalent  in  its  operation  on  the 
action  to  a  dismissal  with  the  consent  of  the 
defendant,  even  if  the  defendant  has  set  up 
new  matter  and  asked  for  affirmative  relief  in 
his  answer.     (Wood  v.  Ramond,  42  Cal.  643.) 

60.  A  nonsuit  suffered  for  anv  cause  is  not 
a  bar  to  an  action  subsequently  brought  upon 
the  same  cause  of  action.  (Merritt  v.  Camp- 
bell, 47  Cal.  542.) 

61.  A  judgment  in  a  former  case  between 
the  parties  is  not  a  bar,  where  the  former  ac- 
tion was  not  determined  on  its  merits ;  but 
the  judgment  was  a  judgment  on  nonsuit  and 
was  expressly  declared  to  be  without  preju- 
dice.    (Greer  v.  Tripp,  66  Cal.  209,  213.) 

Effect  of  on  intervention.  See  Interven- 
tion, VII. 

Nonsuit  of  plaintiff,  effect  of  on  cross- 
complaint.    See  Cross-complaint,  40. 

Nonsuit  as  to  persons  improperly  joined, 
effect  of.     See  Parties,  77. 

Injunction,  dissolution  of,  nonsuit  works. 
See  Injunctions,  380. 

Nonsuit  as  to  employee,  effect  on  independ- 
ent contractor.   See  Master  and  Servant,  212. 

8.  Findings  in. 

62.  Where  a  plaintiff  is  nonsuited  written 
findings  are  not  required.  (Harney  v.  Mc- 
Leran,  66Cal.  34.) 

63.  Where  the  plaintiff  is  nonsuited  find- 
ings are  not  necessary ;  and  in  no  event  will  a 
judgment  be  reversed  for  want  of  findings, 
unless  it  appears  from  the  transcript  that 
findings  have  njot  been  waived.  (Reynolds 
V.  Brumagim,  54  Cal.  254.) 

Cited  66  Cal.  36;  73  Cal.  602;  77  Cal.  37;  79 
Cal.  503. 

64.  Findings  of  fact  and  conclusions  of  law 
are  not  required  nor  nroper  in  case  of  non- 
suit, (Gilson  Quartz  Min.  Co.  v.  Gilson,  47 
Cal.  697.) 

Tin.  Beriew  of  Order  (jlraiitiiifir* 

65.  The  district  court  cannot  review  an  or- 
der granting  a  nonsuit  upon  a  motion  to  set 
aside  the  nonsuit.  (Levy  v.  Getleson,  27  Cal. 
685.) 

66.  In  an  action  against  a  sheriff  for  seizing 
under  execution  property  belonging  to  a  per- 
son other  than  the  judgment  debtor,  where 
the  recovery  is  resisted  on  the  ground  that 
the  property  levied  upon  had  been  transferred 
to  tne  plaintiff  by  the  judgment  debtor,  in 
fraud  of  his  creditors,  and  conflicting  evidence 
is  given  at  the  trial  as  to  the  <][uo8tion  of 
fraud,  but  the  plaintiff  is  nonsuited  on  an- 
other ground,  the  court,  in  determining 
whether  the  nonsuit  was  properly  ordered, 
will  presume  that  the  plaintiff's  title  was  not 
tainted  with  fraud,  inasmuch  as,  there  being 
confiicting  evidence  on  that  subject,  the 
plaintiff  had  a  right  to  have  the  question  sub- 
mitted to  the  jury.  (Ledley  v.  Hays,  1  Cal. 
160.) 

Cited  8  Cal.  617. 
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NONSUIT,  VIII,  IX— NOTABIES. 


Appealability  of  judgments  of.  Bee  Ap- 
peals, II,  21. 

Notice  of  appeal  from  order  refusing  to  set 
aside.    See  Appeals,  624. 

Appeal,  time  to  appeal  from  nonsuit.  See 
Appeals,  lY,  6. 

Appeal,  ruling  on  motion,  how  presented 
on.    JSee  Appeals,  VII,  11. 

Statement  on  motion  for  new  trial.  See 
New  Trial,  454. 

Appeal  from,  review  on.  See  Appeals,  XI, 
17. 

Presumptions  on  judgments  of.  See  Ap- 
peals, XI,  24,  n. 

Party  cannot  complain  of,  where  rendered 
at  his  motion.    See  Appeals,  1989. 

Order  granting  or  refusing  must  be  ex- 
cepted to.    See  Appeals,  VII,  11. 

Appeal,  orders  on  motion,  objection  first 
raised  on  api>eal.    See  Appeals,  XI,  14,  k. 

Directing  judgment  on  appeal.  See  Ap- 
peals, 3073. 

Action  of  court  sustained  if  proper  on  any 
ground.    See  Appeals.  1972. 

Reversal  of,  renewal  of  motion  for  injunc- 
tion.   See  Injunctions,  362* 

IX.  Benewftl  of  Motion. 

67.  It  is  not  error  to  ^rmit  defendant  to 
renew  motion  for  a  nonsuit  after  introducing 
evidence  in  its  own  behalf,  when  the  entire 
evidence  is  such  that  if  the  motion  had  been 
denied  and  a  verdict  found  for  the  plaintiff,  it 
would  have  been  the  duty  of  the  court  to  set 
the  verdict  aside  as  not  supported  by  the  evi- 
dence. (Fagundes  v.  Central  Pac.  K.  S.  Co., 
79Cal.97.) 

NOirUSEB. 

Franchise,  nonuser  of.  See  Municipal 
Corporations,  VIII. 

Office,  nonuser  of.  See  Offices  and  Officers, 
XIV,  1,  d. 

Loss  of  easement  by.   See  Easements,  IV. 

NOTARIES. 

Presence  of  on  execution  of  deed.  See 
Deeds,  II,  2. 

Power  to  take  depositions.  See  Deposi- 
tions, 22,  23. 

Refusal  to  obey  subpoena.  See  Contempt, 
43. 

False  swearing  before  notary  is  perjury. 
See  Criminal  Law,  2512. 

Serving  of  summons  by,  how  proved*  See 
Summons,  57. 

1.  The  certificate  of  acknowledgment  of  a 
notary  public  to  a  deed  is  not  an  act  in  pais, 
which  he  may  exercise  by  virtue  of  his  office 
at  any  time  while  in  office.  (Boars  v. 
Zachariah,  11  Cal.  281.) 

Cited  59  Cal.  514 ;  2  Dak.  23. 

2.  A  notary  derives  his  power  to  take  and 
certify  acknowledgments  to  deeds  from  the 
statute.  He  acts  as  under  a  special  com- 
mission for  that  particular  case,  clothed  with 
limited  statutory  power.  He  is  to  take  the 
acknowledgment,  and  certify  it  as  part  of  the 
same  transaction.  After  taking  the  acknowl- 
edgment, and  making  and  dehvering  the  re- 
turn, his  functions  cease,  and  he  is  discharged 
from  all  further  authority,  and  cannot  alter  or 


amend  his  certificate*    (Boura  t.  Zachariah. 
11  Cal.  281*) 

3.  Notary  who  certifies  to  acknowledgment 
is  competent  witness  to  establish  the  due  ex- 
ecution of  the  conveyance^  against  the  denial 
of  the  person  by  whom  his  certificate  states 
it  to  have  been  acknowledged.  (Jansen  v* 
McCahiJl,  22  Cal.  563.) 

4.  It  is  duty  of  notary  public  to  give  notice 
of  protest  to  the  indorsers  of  a  piomissoiy 
note  protested  by  him.  He  is  allowed  by  law 
a  fee  for  so  doing,  and  the  recital  of  "notice 
given''  in  the  protest  is  made  evidence  of  the 
fact.     (Tevis  v.  Randall,  6  Cal.  632.) 

5.  If  notary  is  ignorant  of  residence  of  the 
indorser  he  must  make  diligent  inquiry  of 
those  most  likely  to  know  it ;  having  done  so, 
he  may  safely  act  upon  the  information  ao  ob- 
tained.    (Garver  v.  Downie,  33  Cal.  176.) 

6.  Notary  holds  himself  out  to  world  as  per- 
son conapetent  to  perform  business  connected 
with  his  office.  Br  accepting  the  offi^  and 
entering  upon  the  aischarge  of  the  duties,  he 
contracts  with  those  who  employ  him  that  he 
will  perform  such  duty  with  integrity,  dili- 

fence,  and  skill.     (Fogarty  v.  Finlas,  10  GaL 
39.) 

7.  Notary  is  not  required  to  certify  that 
person  executing  instrument  is  same  person 
who  owns  the  realty  in  the  instrument  de- 
scribed, and  a  finding  that  the  person  ac- 
knowledging the  instrument  falsely  per- 
sonated such  owner  does  not  sustain  the 
conclusion  that  the  certificate  of  acknowledg- 
ment is  untrue,  or  that  the  signature  is  t 
forgery.  (Overacre  v.  Blake,  82  Cal.  77.) 
Cited  97  Cal.  212. 

8.  A  notary  public  and  the  sureties  on  his 
official  bond  cannot  be  charged  with  liability 
for  negligence  of  the  notary  in  certifying  that 
the  party  who  acknowledged  before  him  the 
execution  of  a  mortgage  was  known  to  be  the 
person  whose  name  was  subscribed  thereto, 
although  he  falsely  and  fraudulently  per- 
sonated the  owner  of  the  land  mortgaged,  if 
such  person  was  introduced  to  the  notarv  by 
the  plaintiff's  agent,  who  negotiated  the  loan 
for  plain  ti£f,  as  bearing  the  name  of  such 
owner,  and  as  having  subscribed  the  mort^ 
gage.     (Overacre  v.  Blake,  82  Cal.  77.) 

9.  Where  a  notary  public,  in  taking  and 
certifying  an  acknowledgment  to  a  mortgage, 
neglected  to  state  in  his  certificate  that  the 
party  acknowledging  ti^d  same  was  known  to 
him,  or  was  identified  by  the  testimony  of  a 
witness  examined  by  him  for  that  purpose, 
held,  that  such  notary  was  guilty  of  gross  and 
culpable  negligence,  and  is  responsible  to  the 
party  injured  for  the  damages  resulting  from 
such  negligence.  (Fogarty  v.  Finlay,  10  Cal. 
239.) 

10.  Such  neglect  on  the  part  of  the  notary 
is  not  excused  by  the  fact  that  the  certificate 
(which  was  a  printed  one,  with  blanks)  had 
been  partially  filled  by  the  attorney  of  the 
grantee.     (Fogarty  v.  Finlay,  10  Cal.  239.) 

11.  If  the  notary  read  the  certificate  before 
signing  it  the  omission  must  have  been 
known  to  him ;  and,  if  he  did  not  read  it,  he 
is  equally  guilty  of  negligence*  (Fogarty  V* 
Finlay,  10  Cal.  239.) 
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12.  A  notary  public  has  no  riebt,  in  disre- 
gard of  the  statute,  to  certify  that  he  knows 
a  person  whom  he  does  not  know,  on  the 
mere  introduction  of  some  third  party,  and,  if 
he  does  so,  and  loss  results  thereirom,  he  ren- 
ders himself  and  his  sureties  liable  to  make 
good  the  loss,  anless  the  negligence  of  the 
losing  ^rty  is  the  proximate  cause  of  the 
loss.     (Hatton  v.  Holmes,  97  Cal.  208.) 

13.  On  the  29th  of  November,  1876,  one 
Leroy  came  to  the  office  of  the  defendant 
Murfev,  a  notary  public,  falsely  introduced 
himself  as  M.  B.  West,  the  owner  of  a  certain 
piece  of  land,  and  requested  the  defendant  to 
prepare  a  deed  of  it  from  him  to  one  Henry 
Harmon.  The  defendant  did  as  requested, 
and  Leroy  signed  the  liame  of  M.  B.  West  to 
the  deed,  ana  in  that  name  acknowledged  the 
execution.  The  defendant  thereupon  affixed 
bis  certificate  to  the  deed,  to  the  effect  that 
M.  B.  West,  the  person  described  in  and  who 
bad  executed  the  deed,  was  personally  known 
to  him,  and  had  acknowledged  before  him 
that  he  executed  it.  Leroy  then  took  the 
deed  to  the  plaintiff,  to  whose  officers  he  was 
an  entire  stranger,  and  representing  himself 
to  them  as  Harmon,  procured  from  it  a  loan, 
secured  by  a  mortgage  on  the  property  de- 
scribed in  the  deed.  The  plaintiff,  after  ex- 
amining the  record  title  to  the  property,  and 
finding  it  to  be  in  West,  made  the  loan  with- 
out any  inquiry  as  to  the  identity  of  the  sup- 
posed Harmon,  and  upon  his  representations 
that  West  had  deeded  it  to  him.  The  action 
was  brought  on  the  notarial  bond  of  the  de- 
fendant to  recover  the  damase  suffered  by  the 
plaintiff  through  the  loss  of  the  money  loaned, 
which  it  alleged  was  caused  by  the  negligence 
of  the  defendant  in  falsely  certifying  to  the 
identity  of  the  grantor  named  in  the  deed, 
without  personal  knowledge  or  proof  of  his 
identity.  Held,  that  the  defendant  was  not 
liable,  as  his  negligence  was  not  the  direct  or 
proximate  cause  ot  the  loss.  (Oakland  Bank 
of  Savings  v.  Murfey,  68  Cal.  455.) 

Cited  97  Cal.  212. 

14.  Where  a  mortgaged  debt  has  been  lost 
by  gross  negligence  of  the  notary  the  meas- 
ure of  the  damages  is  the  amount  of  the  debt 
and  interest  to  be  secured  by  the  mortgage. 
(Fogarty  v.  Finlay,  10  Cal.  239.) 

15.  The  neglif;ence  of  a  notary  public  in 
making  his  certificate  of  acknowiedsment  to 
a  chattel  mortgage,  by  reason  of  T^-hich  the 
lien  of  the  mortgage  was  lost,  will  not  entitle 
the  mortgagee  to  recover  aamages  against 
him,  when  the  property  intended  to  be 
secured  by  the  mortgage  was  wholly  value- 
less. (McAllister  v.  Clement,  75  Cal.  182. ) 
Cited  89  Cal.  121. 

16.  In  an  action  against  a  notary  public  to 
recover  as  damages  a  sum  of  money,  which 
was  alleged  to  have  been  loaned  by  the  plain- 
tiff upon  a  foreed  mortgage  of  land,  which 
contained  a  false  acknowledgment  by  the 
notary,  where  it  appears  that  the  money  was 
paid  by  a  bank  in  which  the  plaintiff  had  a 
deposit  upon  a  forged  indorsement  of  the 
payee's  name  upon  a  check  given  by  the 
plaintiff  for  the  money  to  be  loaned,  no  loss 
IS  shown  by  the  plaintiff,  and  he  is  not  en- 
titled to  recover  as  against  the  notary  for  the 


money  so  paid  by  the   bank.    (Hatton  v. 
Holmes,  97  Cal.  208. ) 

17.  A  party  employing  a  notary  is  not 
oblif;ed  to  determine  upon  validity  or  legality 
of  his  acts.    (Fogarty  v.  Finlay,  10  Cal.  239. ) 

18.  A  condition  in  a  notary's  bond,  that  he 
shall  well  and  truly  discharge  the  duties  of 
his  office  according  to  law,  is  the  only  proper 
condition  to  be  inserted  in  his  bond*  (Tevis 
V.  Bandall,  6  Cal.  632.) 

19.  Where  the  condition  of  the  bond  of  a 
notary  public  is,  that  he  will  ''well  and  truly 
perform  and  discharge  the  duties  of  a  notary 
public,  according  to  law,"  held,  that  this 
clause  embraces  every  act  which  he  is  author- 
ized or  required  by  law  to  do  in  virtue  of  his 
office.    (Fogarty  v.  Finlay,  10  Cal.  239.) 

20*  An  instrument  not  under  seal  is  not  the 
character  of  security  which*  is  required  by  the 
statute  to  be  given  by  notaries  public.  If 
such  an  instrument  be  considered  as  a  good 
contract  at  common  law,  yet,  as  it  is  payable 
to  the  state,  and  not  assigned  to  the  plaintiff, 
the  latter  nas  no  right  of  action  in  his  own 
name.  (Van  de  Casteele  t.  Cornwall,  5  pal. 
419.) 

21.  If  instrument  not  under  seal  given  as 
security  by  a  notary  be  considered  as  a  good 
contract  at  common  law,  yet,  as  it  is  payable 
to  the  state,  and  not  assigned  to  the  plaintiff, 
the  latter  has  no  right  of  action  in  his  own 
name*  (Van  de  Casteele  v.  Cornwall,  5  Cal. 
419.) 

22.  An  instrument  not  under  seal  is  not  the 
character  of  security  which  is  required  by  the 
statute  to  be  given  oy  notaries  public.  (Van 
de  Casteele  v.  Cornwall,  5  Cal.  419.) 

23.  The  governor  of  this  state  cannot  re- 
move from  office  a  notary  duly  appointed  be- 
fore his  full  term  of  office  has  expired.   (Peo- 

Sle  ex  rel.  Finlay  v.  Jewett,  6  Cal.  291*) 
lited  4  N.  Mex.  104. 

NOTES. 

Bee  Bills  and  Notes. 
Payment  by.    See  Payment,  II,  1* 

NOTICE. 

I.  Knowledge  of  One's  Own  Title. 
II.  Wliat  Constitntes. 

1.  Inadequacy  of  ConMerotion. 

2.  Meant  of  Knowledge;  Facts  Putting 

on  Inquiry, 

3.  Po$8e88ion, 

a.  (jtoneral  Rule  That  Possession 

Imparts  Notice. 

b.  Possession  of  Tenant  as  Notice 

of  Landlord's  Title ;  Possession 
of  Cotenant. 

c  Character  of  Possession  Neces- 
sary. 

d*  Conclusiveness  and  Presump- 
tions as  to ;  Question  for  Jury ; 
Evidence  of  Diligence. 

4.  Evidence  of  Notice, 

III.  ElTeet  of  Aetna!  N otlee. 

IT.  Notice    to  Vendor,   l^hether  Binds 

Tendee. 
T«  Ambignons  Notice,  Constmction  of« 


\ 
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TI.  Publication  of  ^otiee. 
Til.  Eridence   of  Seryice    of;    Personal 
Seryice)  and  Serrico  by  Mail. 

Judicial  notice.    See  Judicial  Notice* 

Lis  pendens.    See  Lis  Pendens. 

Ki  cord  as  notice.    See  Registration,  V. 

Public  records,  notice  of.  See  Statute  of 
Limitations,  280. 

Record  of  deed  under  assumed  name  as 
notice.    See  Public  Lands,  282. 

Constructive  notice  of  contents  of  records* 
See  Husband  and  Wife,  334,  et  8e(}. 

Docketing  judgment  gives  notice  of  lien. 
See  Judgments,  249. 

Attorney,  notice  to,  effect  of.  See  Attorney 
and  Client,  VI,  6. 

Book-keeper,  notice  to.  See  Lisurance,  I, 
15. 

Agent,  notice  to.  See  Agency,  III,  6 ;  In- 
surance, I,  15. 

Verbal  notice  of  action,  sufficiency  of.  See 
Judgments,  614. 

Legal  notice  in  action,  what  is  not.  See 
Judgments,  404. 

Remedial  statute  dispensing  with  notice 
strictly  construed.    See  Statutes,  183. 

Necessity  of  notice.  See  cross-references 
under  £x  Parte  Proceedings. 

Order  may  be  set  aside  without,  when.  See 
Pleading  and  Practice,  705. 

Subsequent  steps,  notice  of,  necessity  of. 
See  Insanity,  93. 

Want  of,  vacation  of  judgment  for.  See 
Judgments,  XIV,  2,  b. 

Allowing  intervention  ez  parte.  See  Inter- 
vention, IV. 

Signing  and  filing  findings,  necessity  of 
notice.    See  Findings,  24,  25. 

Substitution  or  change  of  findings,  notice 
of.    See  Findings,  48,  49. 

Ex  parte  order  restoring  property  is  void. 
See  Injunctions,  392. 

Necessity  and  sufficiency  on  equalization  of 
taxes.     See  Taxation,  VI,  6. 

Notice  of  motion  to  recall  execution 
signed  by  different  attorneys.  See  Execu- 
tions, 54. 

Reasonable  notice,  meaning  of*  See  Con- 
tracts, 101. 

Appearance  waives  defects  in.  See  Taxa- 
tion, 441,  et  seq. 

Waiver  of  by  presence  of  counsel.  See 
Ju<igment8,  686. 

Appeal,  defective,  waiver  of.  See  Appeals, 
V,  5,  e,  F. 

Expiration  of  time,  power  to  extend  time 
after.    See  New  Trial,  342,  et  8e<j. 

Statutory,  power  to  extend  time  of.  See 
New  Trial,  341. 

I*  Knowledfire  of  One's  Own  Title. 

1.  One  who  was  personally  connected  with 
all  the  acts  and  transactions  culminating  in 
the  purchase  of  land  will  be  held,  as  a  matter 
of  law,  upon  a  re«ale  thereof,  to  have  known 
whether  he  had  anv  interest  in  the  land  or 
not.     (Putnam  v.  Dungan,  89  Cal.  231.) 

2.  The  doctrine  **  that  a  man  claiming  to 
own  land"  is  **  bound  to  know  the  state  of  his 
own  title''  is  not  the  law  in  all  cases*  (Pavis 
V.  Davis,  26  Cal.  23.) 


II.  What  Constitntes. 
/.  inadeguae/  of  Consideration, 

3.  Great  inadequacy  of  consideration  paid 
for  land,  as  compared  with  its  actual  value,  is 
sufficient  to  put  the  purchaser  upon  notice 
of  a  fraud  by  his  vendor,  in  the  purchase 
thereof,  at  a  constable's  ssde.  (Argent!  v. 
San  Francisco,  6  Cal.  677.) 

Cited  15  Cal.  608. 

Notice  from  inadequacy  of  price.  See  Bona 
Fide  Purchasers,  13. 

2.  moana  of  Knowlodgo;  Facts  Putting  on  /«- 

guiry. 

4.  A  mortgagee,  having  readily  accessible 
means  of  acquiring  knowledge  of  a  fact  affect- 
ing the  title  to  the  mortgaged  property,  which 
he  mieht  have  ascertained  by  inquiry,  is 
charged  with  notice  and  knowledge  of  such 
fact.     (Montgomery  v.  Keppel,  75  Cal.  128.) 

5.  Diligent  inquiry  is  such  as  business  men 
make  when  their  interests  depend  upon 
obtaining  correct  inforpiation.  (Garver  v. 
Downie,  33  Cal.  176.) 

6.  An  intended  purchaser  of  land,  who  hu 
knowledge  of  facts  sufficient  to  put  him  on 
inquiry  as  to  the  existence  of  some  right  or 
title  in  conflict  with  that  he  is  about  to  pur- 
chase, is  presumed  to  have  made  such  in- 
quiry, and  to  have  ascertained  the  facts,  or  to 
have  been  guilty  of  such  negligence  as  to  pre- 
vent his  being  considered  as  a  bona  fide  pui^ 
chaser.  (Bank  of  Mendocino  v.  Baker,  82 
Cal.  114.) 

7.  If  a  person,  when  about  to  purchase 
property,  is  told  by  the  recorder  that  the 
seller  has  already  given  a  deed  of  the  prop- 
erty to  another  person,  which  was  filed  for 
record,  but  has  been  taken  away  before  be- 
ing recorded,  this  information  is  sufficient  to 
put  him  on  inquiry ;  and  it  is  not  necessary 
that  such  information  should  come  from  a 
person  interested  in  the  property  in  order  to 
constitute  notice  of  an  adverse  title  to  the 
property.     (Lawton  v.  Gordon,  37  Cal.  206.) 

8.  If  a  person  is  about  to  make  a  loan  and 
take  a  mortgage  upon  land  as  security,  and 
employs  an  agent,  an  attorney,  to  make  the 
negotiation,  a  declaration  made  by  a  tenant 
in  possession  of  the  land  to  the  agent  that 
another  person  owns  an  interest  in  the  land 
is  sufficient  to  put  the  mortgagee  on  inquire', 
and,  if  due  diligence  is  not  exercised  in  mak- 
ing such  inquiry,  the  mortgage,  even  if  the 
paper  title  appears  to  be  in  the  mortgagor,  is 
subject  to  the  rights  of  such  other  person  in 
the  land.     (Bauer  v.  Pierson,  46  Cal.  293.) 

9.  The  fact  that  both  husband  and  wife 
join  in  a  deed  of  land,  which  deed  is  known 
to  a  creditor  of  the  husband  claiming  the  land 
under  the  husband  by  a  subsequent  sheriff's 
sale,  is  not  constructive  notice  to  such  cred- 
itor that  the  wife  held  a  prior  unreconied 
deed  making  the  land  her  separate  property. 
(Vassault  v.  Austin,  36  Cal.  691.) 

10.  Such  fact  is  not  sufficient  to  put  the 
purchaser  at  the  sheriff's  sale  on  inquiry  as  to 
the  wife's  unrecorded  deed.  (Vassault  v. 
Auptin,  36  Cal.  691.) 

11.  For  certain  purposes  the  law  will  pre- 
sume a  person  to  nave  notice  of  facts  in  re- 
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epect  to  which  he  has  been  put  upon  inquiry ; 
but  when  a  party  is  defrauded  by  another,  be- 
tween whom  and  himself  special  relations  of 
trust  and  confidence  exist,  information  as  to 
the  fraud  by  others  will  not  constitute  notice, 
if  the  party  defrauded  is  in  fact  prevented 
from  crediting  such  information  by  the  repre- 
sentations of  the  other  party.  (Marston  y« 
bimpson,  54  Cal.  189.) 

12.  Probate  proceedings  are  not  notice  suf- 
ficient to  put  a  bona  fide  purchaser  from  the 
liolder  of  the  legal  title  upon  inquiry  as  to 
any  equitable  claim  of  the  children  to  the 
land.  (Stockton  Building  and  Loan  Assn.  y« 
Chalmers,  65  Cal.  93.) 

13.  The  facts  in  this  case,  as  stated  by  the 
court,  held  sufficient  to  put  a  subsequent 
mortgagee  upon  inquiry.  (Donalii  y.  Beals, 
57  Cal.  399. ) 

Facts  putting  on  inquiry.  See  Bills  and 
Kotes,  249;  iiXecutions,  159;  Mechanics' 
Liens,  53 ;  Partnership,  333 ;  Trover,  15. 

Suspicious  facts  requiring  inquiry.  See 
Banks  and  Banking,  63. 

Means  of  knowledge  as  notice.  See  Bona 
Fide  Purchasers,  9 ;  Statute  of  Limitations, 
278;  Watercourses,  181. 

What  not  sufficient  to  charge  purchaser  of 
stock  with.    See  Corporations.  I  v ,  5,  b. 

That  conveyance  was  merely  a  (juitclaim 
dcjes  not  put  purchaser  on  inquiry.  See 
Trusts  and  Trustees,  133. 

Frauduleni  conveyance,  purchaser,  when 
chargeable  with  notice.  See  Fraudulent 
Conveyances,  III,  3,  a. 

Notice  of  exception  or  reservation  in  deed. 
See  Deeds,  321,  et  seq. 

3.   Possession, 

a.  General    Bule  That    Possession  Imparts 

Notice. 

14.  Open,  notorious,  and  exclusive  posses- 
sion of  real  estate  is  sufficient  to  put  a  pur- 
chaser upon  inquiry  as  to  the  interest,  legal 
or  equitable,  held  by  the  possessor.  (Dutton 
V.  Warschauer,  21  Cal.  60.4.) 

Cited  26  Cal.  419 ;  29  Cal.  490;  31  Cal.  184 ;  36 
Cal.  271;  39  Cal.  447;  63  Cal.  152;  68  Cal. 
152,615;  85  Cal.  272. 

15.  The  actual  possession  of  land,  w^ith  the 
exercise  of  the  usual  acts  of  ownership  and 
dominion  over  it,  operates  in  law  as  construct- 
ive notice  to  all  the  world  of  the  claim  of 
title  under  which  the  possessor  holds.  (Tal- 
bert  V.  Singleton,  42  Cal.  391.) 

Cited  63  Cal.  153;  68  Cal.  615;  86  Cal.  427;  90 
Cal.  473. 

16.  Open  and  notorious  possession  of  real 
estate  b^  one  having  an  unrecorded  deed  for 
it  is  evidence  of  notice  to  a  subsequent  pur- 
chaser of  the  first  vendees*  title.  But  the 
possession  must  exist  at  the  time  of  the  ac- 
quisition of  title  or  deed  of  the  subsequent 
vendee  from  the  common  vendor.  (Hunter 
V.  Watson,  12  Cal.  363.) 

Cited  13  Cal.  512 ;  17  Cal.  304 ;  18  Cal.  367 ;  19 
Cal.  676;  21  Cal.  628;  22  Cal.  335;  26  Cal. 
419;  29  Cal.  490;  36  Cal.  271;  85  Cal.  272; 
90  Cal.  472. 

17.  One  who  purchases  and  obtains  a  con- 
veyance of  land,  at  the  time  in  the  open  and 


notorious  possession  of  another  who  has  a 
prior  deed  not  acknowledged  or  recorded,  ex- 
ecuted by  the  same  grantor,  is  not  a  bona  fide 
purchaser.  The  possession  of  the  one  haying 
the  older  unrecorded  deed  is  notice  of  his  title. 
(Lanuers  v.  Bolton,  26  Cal.  393.) 
Cited  34  Cal.  38;  36  Cal.  272. 

18.  Open,  notorious,  and  exclusive  x>088es- 
sion  of  a  prior  grantee  in  an  unrecorded  deed 
is  sufficient  to  put  a  subsequent  purchaser 
whose  deed  is  first  recorded  upon  inquiry, 
and  such  possession  is  sufficient  evidence  of 
notice,  unless  the  subsequent  purchaser,  after 
making  due  inquiry,  fails  to  attain  a  knowl- 
edge of  the  unrecorded  deed.  (Fair  v.  Ste- 
venot,  29  Cal.  486.) 

Cited  31  Cal.  183,  184;  36  Cal.  272;  44  Cal. 
516;  52  Cal.  208;  55  Cal.  119;  59  Cal.  167; 
63  Cal.  596;  75  Cal.  131;  82  Cal.  117,  625; 
90  Cal.  472,  473 ;  91  Cal.  182 ;  94  Cal.  663 ; 
22  Or.  244;  1  8.  Dak.  194. 

19.  The  fact  of  open,  notorious,  and  exclu- 
sive possession  of  land  by  an  occupant  in  pos- 
session, under  a  contract  of  j)urcnase  at  the 
time  of  purchase  and  securing  of  a  convey- 
ance by  another  vendee  from  the  vendor  out 
of  possession,  is  sufficient  to  put  the  latter 
vendee  upon  inquirv  as  to  the  rights  or  claims 
of  the  occupant,  ana  a  failure  so  to  inquire  does 
not  anv  more  entitle  him  to  be  regarded  as 
a  purchaser  in  good  faith  than  if  he  had  so 
inquired  and  ascertained  the  real  claim  of  the 
occupant.     (Hyde  v.  Mangan,  88  Cal.  319.) 

20.  The  fact  of  notorious  and  exclusive  pos- 
session of  lands  by  a  stranger  to  a  vendor's 
title,  as  of  record,  at  the  time  of  a  purchase 
from  and  conveyance  by  such  vendor  out  of 
possession,  presumptively  imparts  notice  to 
such  purchaser  of  the  equitable  rights  in  the 
premises  of  the  party  in  possession ;  and  this 
presumption  can  only  be  rebutted  on  the  part 
of  such  purchaser,  or  those  claiming  under 
him,  by  explicit  proof  of  diligent  and  unavail- 
ing effort  by  the  vendee  to  discover  or  obtain 
actual  notice  of  any  legal  or  equitable  rights 
in  the  premises  in  behalf  of  the  party  in  pos- 
session. (Pell  V.  McElroy,  36  Cal.  268.) 
Cited  39  Cal.  447 ;  59  Cal.  167 :  63  Cal.  596 ;  67 

Cal.  620;  68  Cal.  615;  75  Cal.  131 ;  82  Cal. 
117;  85  Cal.  272;  88  Cal.  327;  15  Nev.  Ill; 
22  Or.  244;  24  Or.  113. 

21.  The  possession  of  the  owner,  or  his  ten- 
ant, is  sufficient  to  put  a  person  dealing  with 
the  property  upon  inquiry ;  and  the  law  will 
charge  him  with  notice  of  all  those  facts 
which  he  might  have  ascertained  by  using 

g roper  diligence.    (O'Rourke  v.  O'Connor,  39 
al.  442.) 
Cited  67  Cal.  620;  85  Cal.  272. 

22.  A  person  purchasing  land  in  the  posses- 
sion of  a  person  other  than  the  grantor  is 
charged  by  the  law  with  the  duty  of  inquir- 
ing by  what  right  or  title  he  holds.     (Smith 

;  V.  Yule,  31  Cal.  180.) 

i  Cited  59  Cal.  167 ;  63  Cal.  596 ;  75  Cal.  131 ;  67 

Cal.  620;   79  Cal.  296;  82  Cal.  625:  90  CaL 

473 ;  94  Cal.  663. 

23.  Where  one  is  in  the  exclusive  possession 
of  land  under  an  independent  right,  that  pos- 
session is  sufficient  to  put  one  on  inquiry  as 
to  the  right  under  which  the  possession  was 
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held.    (Pacific  Muttud  Life  Ins.  Co.  T.Stroupy 
63  Cal.  150, 152.) 

24.  Posseesion  of  grantor,  if  maintained, 
would  be  sufficient  notice  to  put  a  subsequent 
purchaser  upon  inquiry.  (Ellis  ▼.  Jeans,  7 
Cal.  409.) 

25.  The  actual  possession  of  land  by  one 
who  has  acquired  an  equitable  title  is  notice 
of  such  title  to  subsequent  purchasers  from 
the  one  holding  the  legal  title.  (Jones  Y. 
Marks,  47  Cal.  242.) 

Cited  5  Mont.  52. 

26.  Possession  of  one  claiming  title,  and 
haying  an  equitable  title,  is  notice  to  a  pur- 
chaser from  one  holding  the  legal  title  suffi- 
cient to  put  him  on  inquiryas  to  the  pos- 
sessor's right.  (Eilley  y.  Wilson,  33  Cal. 
690.) 

Cited  36  Cal.  272;  44  Cal.  16. 

27.  A  purchaser  of  the  legal  title  has  notice 
of  the  e<j[uity  of  another  in  possession.  (Bryan 
y.  Ramirez,  8  Cal.  461.) 

Cited  17  Cal.  304. 

28.  The  possession  of  one  who  has  an  equi- 
table risht  to  the  land  is  not  notice  of  nis 
equity,  but  only  evidence  tending  to  prove 
his  equity.    (Pico  y.  Gallardo,  52  Cal.  206.) 
Cited  90  Cal.  473. 

29.  One  who  purchases  land  in  the  posses- 
sion of  a  third  person  has  no  ri^ht  to  rely  on 
the  record  title  alone  in  making  the  pur- 
chase, but  is  bound  to  look  bejond  the  record 
title  for  the  purpose  of  ascertaining  what  ri^ht 
and  equities,  if  any,  the  party  in  possession 
has  in  the  premises.  (Security  lioan  and 
Trust  Co.  y.  Willamette  Steam  Mills  etc.  Co., 
99  Cal.  636.) 

30.  Possession  of  land  under  an  unrecorded 
agreement  with  the  owner  to  purchase  the 
same  is  notice  sufficient  to  put  others  on  in- 
quiry, and,  if  they  buy  of  the  owner,  the  con- 
tract of  purchase  may  be  enforced,  as  against 
them,  in  equity.  (Moss  y.  Atkinson,  A  Cid. 
3.) 

Cited  63  Cal.  152;  85  Cal.  272. 

31.  Where  property  is  mortgaged  by  un- 
recorded deed,  absolute  upon  its  face,  ac- 
companied by  a  separate  defeasance,  posses- 
sion and  actual  occupation  by  the  mortgagor 
is  notice  of  his  title  to  a  purchaser  from  the 
mortgagee.  (Daubenspeck  y.  Piatt,  22  Cal. 
330.) 

Cited  15  Ney.  110. 

32.  An  open  and  notorious  possession  of 
land  for  many  years,  under  an  unrecorded 
deed  from  the  record  owner  and  a  recorded 
deed  from  one  who  apparently  never  had  any 
connection  with  or  conveyance  from  the  real 
holder  of  the  title,  is  sufficient  to  put  a  sub- 
sequent purchaser  from  the  record  owner 
upon  inquiry  as  to  the  true  nature  of  the  oc- 
cupant's i>osses8ion  and  claim,  and  as  to  the 
existence  of  a  deed  to  the  occupant  from  the 
rightful  owner;  and  such  purchaser  cannot 
conclude  from  the  record  alone  that  the  pos- 
session was  that  of  a  mere  trespasser  under 
a  recorded  conveyance  from  one  without 
shadow  of  title.  (Bank  of  Mendocino  v. 
Baker,  82  Cal.  114. ) 

Cited  88  Cal.  327. 

33.  Possession  of  land  is  notice  of  the  equity 


under  which  the  varty  holds.  And  if  a  good 
title  was  recorded,  the  person  dealing  with 
the  land  had  notice,  notwithstanding  repre- 
sentations as  to  holding  under  the  bad  title. 
Ignorance  will  not  forfeit  the  estate.  (Mor- 
rison y.  Wilson,  13  Cal.  494. ) 

84.  Where  defendant  was  in  the  open,  no- 
torious, and  exclusive  possession  and  occupa- 
tion of  a  town  lot,  haying  valuable  and  lastmg 
improvements  thereon,  under  deeds  from  the 
original  owner  to  his  grantors,  and  these 
deeds  so  misdescribed  the  lot  as  not  to  paai 
the  legal  title,  held,  that  such  possession  and 
occupation  were  sufficient  to  put  plaintiff, 
who  was  a  subsequent  purchaser  of  the  title 
of  the  heirs  of  B.,  upon  inquiry  aa  to  the  in- 
terest, leeal  or  equitable,  which  defendant 
had  in  the  premises:  that  such  inquir? 
should  have  been  made  of  defendant,  and 
that,  if  plaintiff  failed  to  make  it,  he  is  en- 
titled to  no  more  protection  in  his  purchase 
than  if  he  had  inquired  and  ascertained  the 
real  facts.  (Lestrade  v.  Barth,  19  Cal.  66a) 
Cited  21  Cal.  628 ;  26  Cal.  419 ;  29  Cal.  490 ;  31 

Cal.  184:  36  Cal.  271;  55  Cal.  119;  eSCal 
615;  85  Cal.  272,  503. 

85.  Though  an  unrecorded  lease  for  a  period 
of  ten  years  is  void  as  against  a  purchaser  of 
the  leased  property,  unless  he  bad  notice  of 
its  existence,  or  such  notice  as  should  pat 
him  upon  such  inquiry  as  would  disclose  its 
existence,  yet  such  lease  is  good  between  the 
parties,  and  the  actual  possession  by  the 
lessee  of  the  leased  premises  is  sufficient  to 
put  the  purchaser  on  inquiry  as  to  the  extent 
of  the  claim  of  the  lessee,  regardless  of 
whether  the  purchaser  knew  of  the  poeaessioii 
or  not,  it  being  his  duty  to  know  who  was 
in  possession  before  making  the  purchase. 
(Scheerer  v.  Cuddy,  85  CaL  270. ) 

Cited  88  Cal.  327. 

36.  The  fact  that  the  rooms  held  under  such 
lease  were  held  by  a  lodge,  and  that  the  doon 
of  the  rooms  were  locked  when  the  purchaser 
looked  at  the  house,  and  that  he  did  not  know 
they  were  occupied,  does  not  relieve  the  par- 
chaser  from  inquiry  as  to  who  were  in  actual 
possession  of  the  rooms.  (Scheerer  v.  Cuddy, 
85  Cal.  270. ) 

37.  Where  whole  title  of  all  narties  rests 
upon  possession  only,  and  A  sells  land  to  B  by 
a  convejrance  not  recorded,  and  afterwards, 
while  B  is  in  possession,  claiming  the  entire 

Eroperty  as  his  own,  A  sells  to  another  narty 
y  deed,  duly  acknowledged  and  recordea,  the 
second  purchaser  will  be  deemed  to  have  pur- 
chased with  notice,  and  will  not,  therefore,  be 
considered  a  subsequent  purchaser  in  good 
faith.    (Partridge  v.  McKinney,  10  Cal.  181.) 

38.  In  such  a  case  B  will  be  permitted  to 
show  the  real  state  of  the  case  as  against  the 
second  vendee  of  A.  But  where  B  has  left  his 
XX>sse88ion,  and,  at  the  time  when  he  is  out  of 
possession,  A  sells  to  another  it  is  otherwise. 
Then  such  second  vendee  becomes  an  inno- 
cent purchaser  for  value.  (Partridge  v.  Mc- 
Kinney, 10  Cal.  181. ) 

39.  Rule  as  to  possession  being  notice  is  not 
confined  to  case  of  unrecorded  deed,  but  ap- 
plies as  well  to  any  other  title  eonftistent  with 
the  possession*  (Woodson  v.  McCune,  17 
Cal.  298.) 
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40.  Poesesflion  is  proof  of.  notice,  not  only 
of  defendant's  claim,  but  also  of  his  right,  in 
the  absence  of  evidence  that  plaintiff's  in- 
aairy,  after  baying  been  prosecuted  with  due 
ailigence,  did  njot  disclose  it.  (Davis  v. 
Baugh,  59  Cal.  568. ) 

Possession  as  notice.  See  Homesteads, 
136, 137;  Mines  and  Mining,  412;  Mortgages, 
274 ;  Registration,  74,  et  seq. 

Possession  of  employee  is  not  notice  of  em- 
ployee's rights,  bee  Mines  and  Mining, 
486. 

b.  Possession  of  Tenant  as  Evidence  of  Land- 
lord's Title ;  Possession  of  Ootenant. 

41.  The  possession  of  a  tenant  is  notice  of 
the  title  of  his  landlord.  (Landers  v.  Bolton, 
26  Cal.  393. ) 

Cited  44  Cal.  516. 

42.  Possession  by  a  tenant  is  sufficient  to 
put  the  purchaser  upon  inquiry  as  to  the 
Undlord's  title.  (Button  v.  Warschauer,  21 
Cal.  609. ) 

43.  The  possession  of  land  by  a  lessee  is 
notice  to  a  purchaser  of  whatever  equities  his 
lessor  may  have  therein.  (Peasley  v.  Mo- 
Fadden,  68  Cal.  611. ) 

44.  Possession  of  a  tenant  is  not  notice  of  his 
landlord's  title.  Terry,  C.  J.  (Smith  v.  Ball, 
13  Cal.  510.) 

Cited  18  Cal.  367;  disapproved  21  Cal.  628. 

45.  Although  the  possession  of  the  tenant 
is  not,  of  itself,  notice  of  the  title  of  the  land- 
lord, yet  such  possession  is  sufficient  to  put  a 
person  dealing  with  the  property  upon  in- 

auiry,  and  is  proof  of  notice,  unless  it  is 
tiown  that  the  inquiry,  after  having  been 
prosecuted  with  due  dilieenoe,  did  not  dis- 
close the  title  of  the  landlord.  (Thompson 
V.  Pioche,  44  Cal.  508. ) 
Cited  90  Cal.  473. 

46.  If  the  tenant  is  in  possession  of  the 
land^  and  the  party  dealing  with  it  makes 
due  inquiry,  and  such  inquiry  fails  to  disclose 
the  fact  of  the  tenancy,  the  party  making  the 
inquiry  is  not  chargeable  with  the  notice  of 
the  tenancy.  (Thompson  v.  Pioche,  44  Cal. 
508.) 

Cited  54  Cal.  552;  59  Cal.  575;  63  Cal.  152;  75 
Cal.  131 ;  82  Cal.  625. 

47.  The  fact  that  a  tenant  of  the  prior 
grantee  of  the  land  was  in  the  possession 
thereof  is  not,  ipso  facto,  actual  notice  to  a 
subsequent  purchaser  or  mortgagee  of  the 
former  grantee's  equities,  but  is  only  evi- 
dence tending  to  prove  notice ;  and  where  the 
trial  court  finds  as  an  ultimate  fact  that  there 
was  no  notice,  and  the  evidence  upon  which 
the  finding  is  based  is  not  before  the  appel- 
late court,  the  finding  will  not  be  disturbed. 
(Emeric  v.  Alvarado,  90  Cal.  444.) 

48.  If  a  purchaser  of  a  specific  parcel  of 
land  from  one  of  several  tenants  in  common 
who  own  it  takes  possession  of  the  parcel 
thus  conveyed  to  him  this  possession  does 
not  impart  notice  to  subsequent  purchasers 
from  the  grantor  of  a  parol  agreement  for  a 
partition,  made  by  the  tenants  in  common  be- 
fore the  sale  of  the  specific  parcel.  (Gates  v. 
Salmon,  46  Cal.  361. ) 
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c  Character  of  Possession  Necessary. 

49.  Possession  of  land,  in  order  to  impart 
notice  of  the  rishts  and  equities  of  the  holder, 
must  be  actual,  open,  conclusive,  notorious, 
and  visible.  (Taylor  v.  Central  Pac.  R.  B. 
Co.,  67  Cal.  615.) 

50.  The  possession  of  a  vendee  with  an  un- 
recorded conveyance  will  not  give  notice  to  a 
subsequent  purchaser  whose  conveyance  is 
first  recorded,  unless  such  iMssession  is  open, 
notorious,  and  exclusive.  (Smith  v.  Yule,  31 
Cal.  180. ) 

51.  A  vendee  of  land,  holding  an  unrecorded 
deed,  in  order  to  protect  himself  against  a 
subsequent  bona  fide  purchaser,  without 
further  notice  than  is  implied  from  posses- 
sion by  such  vendee,  must  show  a  possessio 
pedis — an  actual,  bona  fide  possession  consist- 
ent with  his  written  title ;  and  this  posses- 
sion must  be  evidenced  by  an  actual  mclos- 
ure,  or  something  equivalent,  as  showing  the 
extent  and  the  fact  of  the  dominion  and  con- 
trol of  the  premises.  (Havens  v.  Dale,  18 
Cal.  859. ) 

Cited  15  Nev.  114. 

52.  Whether,  in  such  cases,  proofs  of  actual 
dominion,  other  than  actual  inclosure,  may 
not  be  admissible,  as  for  example,  occupancy 
of  a  house  on  a  part  of  a  city  lot  of  known 
limits  on  the  city  map,  query  7  However  this 
may  be,  the  general  rule  is  that  an  actual  in- 
closure is  necessary.  (Havens  v.  Dale,  18 
Cal.  359. ) 

53.  The  fact  that  a  man  is  in  possession  of 
one  acre  of  land  does  not  raise  any  presump- 
tion that  he  has  title  to  an  unlimited  tract  in 
the  same  neighborhood.  (Havens  v.  Dale,  18 
Cal.  359. ) 

54.  If  the  apparent  possession  of  land  is 
consistent  with  the  title  appearing  of  record, 
it  is  not  the  duty  of  the  purchaser  to  make 
any  inquiry  concerning  the  title  beyond  what 
the  recording  office  shows.  (Smith  v.  Yule» 
31  Cal.  180. ) 

55.  A  person  about  to  purchase  a  certain 
title  to  real  estate  is  not  put  upon  inquiiv 
concerning  unknown  equities  against  sucn 
title  by  the  fact  that  such  real  estate  is  in 
the  actual  possession  of  one  who  does  not 
hold  in  hostility  to  the  title  about  to  be  pur- 
chased. (McNeil  V.  Polk,  57  Cal.  323. ) 
Cited  66  Cal.  110. 

56.  The  continued  adverse  possession  of 
lands  by  the  vendor  after  his  formal  convey- 
ance of  the  legal  title  is  a  fact  in  confiicli  with 
the  legal  effect  of  his  deed,  and  is  presump- 
tive evidence  that  he  still  retains  an  interest 
in  the  premises,  and  is  sufficient  to  put  a  pur- 
chaser upon  inquiry,  and  subjects  him  to  the 
rule  applicable  in  case  of  the  party  in  posses- 
sion being  a  stranger  to  the  title  as  of  record. 
(Pell  V.  McElroy,  36  Cal.  268.) 

Cited  22  Or.  244 ;  24  Or.  113. 

57.  P.  conveyed  lands  to  M.  by  deed,  which 
was  immediatelv  recorded,  without  receiving 
any  portion  of  the  purchase  money,  although 
it  was  in  said  deed  recited  as  having  been 
fully  paid.  Subsequently  M.  conveyed  said 
lands  to  K.  and  H.  for  a  sound  price.  From 
a  time  long  prior  to  said  conveyance  from  P. 
to  M. ,  to  and  including  said  conveyance  by  M. 
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to  K.  and  H.,  P.  had  been  in  the  actual  and 
notorious  possession  of  said  lands.  At  the 
times  of  said  conveyances  M.  was  in  insolvent 
circumstances.  Subsequently  P.  brought  ac- 
tion against  M.,  K.,  and  ±1.  to  recover  personal 
judgment  for  said  purchase  money  asamst  M. , 
and  to  enforce  therefor,  as  against  K.  and  H., 
a  vendor's  lien  on  said  lands.  At  the  trial  P. 
failed  to  prove  anv  notice  of  his  equities  to  K. 
and  H.  (who  defended  on  the  ground  that 
they  were  purchasers  in  good  faith,  without 
notice),  except  such  as  was  imparted  to  them 
bv  P's  said  continued  possession  of  the  lands. 
Held,  that  the  judgment,  which  was  for  P., 
as  demanded,  against  K.  and  H.,  was  properly 
rendered.    (Pell  v.  McElroy,  36  Cal.  268.) 

58.  If,  at  the  time  of  the  sale  of  land,  the 
record  title  is  in  the  vendor,  and  the  vendor 
is  in  possession,  and  another  i)erson  is  also  in 
possession,  there  is  no  presumption  of  title 
out  of  the  vendor,  and  no  inquiry  need  be 
made  of  the  other  person  as  to  his  right  or 
title.     (Smith  v.  Yule,  31  Cal.  180.) 

69.  If  the  owner  of  a  lot  in  a  city  occupies 
part  of  a  house  on  the  same,  and  anotner 
person  occupies  the  remainder  of  the  house, 
and,  while  this  occupation  of  both  continues, 
the  owner  conveys  to  this  other  person  whose 
deed  is  not  recorded,  and  then  conveys  to  a 
third  person  whose  deed  is  first  recorded,  the 

Sossession  of  the  one  having  the  unrecorded 
eed  is  not  sufficient  to  give  notice  to  the 
subsequent  purchaser.    (Smith  t.  Yule,  31 
Cal.  180.) 
Cited  44  Cal.  616. 

60.  Where  it  appears  that  at  the  time  of  de- 
fendant's purchase  from  his  grantor  the  plain- 
tiff in  possession  of  the  adjoining  land  was  a 
purchaser  of  such  land  without  any  assign- 
ment of  the  oral  agreement  claimed  bvhis 
ff  ran  tor,  and  was  a  stranger  to  such  claim, 
having  no  interest  in  the  alleged  oral  agree- 
ment and  no  knowledge  of  its  existence,  the 
plaintiff's  possession  does  not  constitute  no- 
tice, and  his  grantor  not  being  then  in  posses- 
sion or  making  any  claim  to  the  land,  it  is 
not  negligence  for  the  defendant  not  to  have 
inquired  of  such  grantor.  (Calanchini  v. 
Branstetter,  96  Cal.  612.) 

Possession  must  exist  at  time  rights  ac- 
quired.   See  ante,  16. 

d.  Conclusiveness  and  Presumptions  as  to; 
Question  for  Jury ;  Evidence  of  Diligence. 

61.  Possession  of  real  estate  by  grantee  in 
prior  unrecorded  deed  is  not  of  itself  conclu- 
sive notice  of  the  grantee's  title  to  a  subse- 
quent purchaser  whose  deed  is  first  recorded, 
but  such  possession  is  o^ly  evidence  tending 
to  prove  notice.  (Fair  v*  Stevenot,  29  Cal. 
486.) 
CUted  22  Or.  244 ;  1  S.  Dak.  194. 

62.  A  vendee  is  presumed  to  have  purchased 
and  taken  a  conveyance  from  the  vendor  with 
full  notice  of  all  the  legal  and  equitable  rights 
in  the  premises  of  a  stranger  to  the  vendor's  ! 
title  of  record,  who  is  in  actual  possession, 
and  to  take  in  subordination  of  those  rights; 
and  this  presumption  can  only  be  overcome 
or  rebutted  by  clear  and  explicit  proof  on  the 

Sart  of  the  purchaser,  or  tnose  claiming  un- 
er  him,  of  diligent,  unavailing  effort  by  the 


vendee  to  discover  or  obtain  actual  notice  of 
any  lej^l  or  equitable  rights  in  behalf  of  the 
party  m  possession.  (S^heerer  v.  Cuddy,  85 
Cal.  270.) 

63.  The  burden  of  making  the  proper  in- 
quiry is  cast  upon  the  purchaser  by  the  mere 
fact  of  actual  possession  of  a  stranoer  to  the 
record  title ;  and  he  cannot,  by  failure  to  ac- 
quaint himself  with  the  fact  of  possession, 
avoid  inquiry,  or  evade  the  effect  of  the  rule. 
(Scheerer  v.  C^uddy,  86  Cal.  270.) 

64.  As  to  the  implied  notice  arising  from 
the  possession  of  a  party  under  an  unregis- 
tered deed,  it  is  a  question  of  bad  faith,  and 
it  should  be  left  to  the  jury  whether  the  sab- 
sequent  purchaser  had  actual  notice,  or  such 
means  of  notice  as  to  make  his  negligence  a 
species  of  fraud.  Per  Burnett,  J.  (Bixd  v. 
Dennison,  7  Cal.  297.) 

Cited  8  Cal.  467;  9  Cal.  6;  10  Cal.  184. 

66.  If  the  grantee  in  a  prior  an  recorded 
deed  relies  alone  on  the  fact  of  possession  of 
the  property  sold  to  show  notice  to  a  subse- 
quent  purchaser  whose  deed  is  first  recorded, 
tne  subsequent  purchaser  may  show  in  re- 
buttal that  he  used  due  diligence  in  makinc 
inquiry,  and  failed  to  attain  a  knowledge  of 
the  prior  unrecorded  deed.  (Fair  v.  Stevenot, 
29  Cfal.  486.) 

66.  One  who  takes  a  mortgage  upon  land, 
in  the  sole  and  exclusive  possession  of  an- 
other, can  disprove  notice  of  that  other's 
claim  only  by  showing  that  he  made  every 
proper  inquiry  in  respect  to  the  rights  of  the 
possessor,  and  failed  to  obtain  information; 
out  to  have  such  an  effect  it  must  appear  that 
the  possession  is  open  and  notorious.  (Hell- 
man  V.  Levy,  65  Cal.  117.) 

Cited  82  Cal.  118. 

Possession,  effect  of  where  diligent  inquiry 
made.    8ee  ante,  18,  20,  45,  46. 

Presumption  of  from  possession.  Registry 
Act  abolisnes.     See  Registration,  2. 

4.  £rid0nc9  of  i/otiee. 

67.  To  admit  evidence  of  notice  of  prior  un- 
recorded deed,  to  defeat  a  subsequent  deed, 
there  must  first  be  proof  of  the  deed.  There 
can  be  no  notice  where  there  is  no  title. 
(Smith  V.  Brannan,  13  Cal.  107.) 

68.  In  an  action  to  recover  the  value  of  ce^ 
tain  buildings  standine  on  certain  lots  proof 
that  one  C,  through  whom  plaintiff  claimed, 
on  the  day  of  his  entry,  applied  to  one  of  the 
defendants  for  his  consent  to  the  erection  of 
the  buildings  is  sufficient  evidence  to  author- 
ize the  jury  to  infer  knowledge  on  the  part  of 
C.  of  defendants'  title  at  the  time  of  such  en- 
try.   (Kneeland  v.  Wilson,  12  Cal.  241.) 

69.  The  evidence  in  this  case  held  sufficient 
to  prove  actual  notice  of  an  unrecorded  deed 
to  the  holder  of  a  subsequent  deed  executed 
as  a  mortgage  by  the  same  grantor.  (McLen- 
nan V.  McDonnell,  78  Cal.  273.) 

Defects,  evidence  of  master's  knowledge. 
See  Master  and  Servant,  II,  2,  d. 

Notice  to  corporation  is  provable  by  dclart- 
tions  of  president.    See  Corporations,  488. 

Prior  encumbrance,  what  constitutes  notios 
of*    See  Mortgages,  898,  et  seq. 
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Notice  is  question  for  jury.  See  Partner- 
ship, 332. 

Ill*  Effect  of  Aetnal  Kotlee. 

70.  A  party  having  notice  of  the  contents  of 
a  written  agreement  has  notice  of  its  legal 
effect.  (Van  Dusen  v.  Star  Quartz  Min.  Co., 
SBCal.  671.) 

71.  When  person  purchasing  land  has  ac- 
tual notice  of  former  conveyance  of  the  same 
land  he  is  not  entitled  to  protection  as  a  pur- 
chaser for  value  without  notice,  nor  are  his 
partners  in  the  purchase,  although  they  at 
the  time  knew  nothing  of  such  purchase. 
(Stanley  v.  Green,  12  Cal.  148.) 

lY.   Notice   to    Fendor,   Whether   Binds 

Yendee* 

72.  If  one  who  holds  the  legal  title,  suhject 
to  an  equity  in  the  hands  of  another,  conyevs 
such  le^al  title  to  an  innocent  purchaser  with- 
out notice,  the  purchaser  will  hold  the  legal 
title  discharsea  of  the  equity.  (Maina  y. 
ElHott,  61  Cal.  8.) 

73.  If  one  who  buys  without  paying  a  valu- 
able consideration,  and  with  notice  of  a  prior 
unrecorded  deed  given  by  his  grantor  to  an- 
other person,  records  his  deed  before  the 
record  of  such  prior  deed,  and  after  the  record 
of  such  prior  deed  sells  to  another,  who  pays 
a  valuable  consideration,  and  buys  without 
actual  notice  of  the  prior  deed,  such  last  pur 
chaser  has  constructive  notice  of  the  prior 
deed,  and  it  will  take  precedence  over  his  own. 
(Clark  V.  Sawyer,  48  Cal.  133.) 

74.  A  purchaser  from  one  who  bought  with 
notice  of  a  prior  unrecorded  deed,  given  by 
his  grantor  to  a  third  person,  has  construct- 
ive notice  of  such  prior  deed,  if  it  is  recorded 
l)efore  the  execution  of  his  conveyance,  and 
he  is  not  a  purchaser  in  good  faith,  although 
the  deed  to  his  grantor  may  have  been 
recorded  before  the  record  of  such  prior 
deed.  In  such  case  the  prior  deed  will  take 
precedence.  (Mahoney  v.  Middleton,  41  Cal. 
41.) 

76.  Whether  a  party  deriving  title  to  land 
from  the  vendee  at  a  sheriff's  sale — such 
party  having  paid  his  purchase  money — is  a 
Dona  fide  purchaser  within  the  protection  of 
the  rule,  his  vendor  being  chareed  with  notice 
of  an  equity,  query?  (Eldridge  v.  See  Yup 
Co.,  17  Cal.  44.) 

76.  Whether,  if  the  purchaser  at  sheriff's 
flale  had  notice  of  an  equitable  defense  on  the 
part  of  the  company  when  he  purchased  at 
the  execution  sale,  his  vendee  is  charged  with 
this  notice  under  the  facts  here,  query?  (El- 
dridge  v.  See  Yup  Co.,  17  Cal.  44.) 

Y*  Ambiflrnons  Notice,  Congtractlon  of. 

77.  If  there  is  any  ambiguity  in  the  terms 
of  a  notice,  rendering  its  meaning  doubtful, 
the  construction  must  be  strongly  against  the 
party  giving  the  notice.  (Carpentier  y. 
Thurston,  30  Cal.  123.) 

YI*  Publication  of  Notice. 

78.  To  constitute  publication  in  city  paper 
it  must  appear  that  the  paper  is  both  pub- 
lislied  ana  circulated  in  the  city,  the  former 


alone  being  insufficient.     (Haskell  v.  Bart- 
lett,  34  Cal.  281.) 

79.  Where  a  statute  requires  a  notice  to  be 
published  in  a  daily  newspai>er,  but  does  not 
specify  a  particular  language  in  which  it  must 
be  published,  a  publication  in  a  German 
newspaper,  but  in  the  English  language,  is 
sufficient.  (Richardson  v.  Tobin,  45  Cal.  SO.) 
Cited  84  Cal.  448;  90  Cal.  7. 

80.  A  statutory  requirement  that  a  particu- 
lar notice  shall  be  published  in  a  newspaper 
is  sufficiently  complied  with  by  a  publication 
in  a  sheet  of  the  paper  denominated  a  '*  sup- 
plement," which  is  circulated  coextensive! v 
with  the  balance  of  the  paper.  (Lent  y.  Till- 
son,  72  Cal.  404.) 

Cited  82  Cal.  332;  87  Cal.  160. 

Construction  of  statute  relating  to.  Bee 
Estates  of  Deceased  Persons,  411,  et  seq ;  Ir- 
rigation Districts,  31. 

Publication  "for  four  weeks,"  etc.,  suffi- 
ciency of.  8ee  Public  Health,  4 ;  dwamp  and 
Overflowed  Lands,  221. 

Publication  of,  sufficiency.  See  Estates  of 
Deceased  Persons,  560,  661. 

Continuance  of  publication,  effect  on  time 
to  answer.     8ee  Pleading  and  Practice,  233. 

Publication  in  paper  of  change  of  text- 
books is  insufficient.    See  Schools,  43. 

YII.  Evidence   of  Service  of;   Personal 
Service,  and  Service  by  Hail. 

81.  A  statement  on  the  back  of  a  notice  of 
motion  for  a  new  trial,  signed  by  the  attorney 
of  the  moving  party^  stating  that  the  notice 
was  served  at  a  certain  time,  is  not  evidence 
of  such  service.  (Calderwood  v.  Brooks,  28 
Cal.  161.) 

82.  The  'delivery"  which  constitutes aper- 
sonal  service  under  section  1011  of  the  (Jode 
of  Civil  Procedure,  providing  for  the  service 
of  notices,  need  not  oe  made  by  the  party  at- 
tempting to  make  the  service,  but  can  be 
effected  through  a  clerk  or  messenger,  or 
through  any  agency  by  which  a  "delivery" 
can  be  made ;  and  when  the  notice  is  so  ae- 
livered,  it  becomes  a  personal  service.  (Hein- 
len  V.  Heilbron,  94  Cfal.  636.) 

83.  A  party  relying  upon  a  service  of  a  no- 
tice by  mail  must  show  a  strict  compliance 
with  the  provisions  of  the  statute  in  making 
service.  (People  v.  Alameda  Turnpike  Co., 
30  Cal.  182.) 

Cited  36  Cal.  187. 

84.  Substituted  service  of  notice  by  mail 
can  be  made  only  in  the  cases  and  manner 
designated  by  statute, *and  it  is  incumbent 
upon  one  serving  a  notice  in  such  a  way  to 
have  it  clearly  appear  upon  the  record  that 
the  case  is  one  in  which  such  service  is  per- 
mitted, and  that  the  mode  pointed  out  by  the 
statute  for  making  such  service  has  been 
strictly  followed.  (Heinien  v.  Heilbron,  94 
Cal.  636.) 

86.  The  fact  that  the  person  upon  whom 
the  service  is  to  be  made  resides  or  has  his 
office  in  a  different  place  from  that  of  the 
person  making  the  service  does  not  require 
that  the  service  be  made  by  mail,  or  preclude 
a  personal  service,  and  the  person  seeking  to 
make  the  service  can  avail  himself  of  any 
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agency,  such  as  an  exprees  comx>any,  or  the 
instrumentality  of  the  poetoffice  department, 
with  as  much  effect  as  if  he  had  employed 
any  other  messenger.  The  delivery  of  the 
notice  through  such  agency  renders  the  ser- 
vice personal,  and  proof  of  such  delivery  es- 
tablishes a  personal  service.  (Heinlen  t. 
Heilbron,  04  Cal.  636.) 

86.  Service  by  mail  cannot  be  made  by  a 
deposit  in  the  postoffice  in  the  place  where 
the  attorney  on  whom  the  service  is  to  be 
made  resides.  Service  at  one's  residence  or 
office,  to  be  effectual,  must  be  made  personally 
or  constructively  in  the  manner  prescribed  by 
subdivisions  1  and  2  of  section  1011  of  the 
Code  of  Civil  Procedure.  (Thompson  ▼. 
Brannan,  76  Cal.  618.) 

87.  An  affidavit  of  sericve  by  mail  is  insuffi- 
cient, when  it  fails  to  show  that  the  person 
making  the  service,  and  the  person  on  whom 
it  is  made,  reside  or  have  their  offices  in  dif- 
ferent places,  between  which  there  is  a  regu- 
lar communication  by  mail.  (Hogs  Back  etc. 
Min.  Co.  V.  New  Basil  Co.,  63  Cal.  121.) 

88.  When  a  legal  notice  is  served  by  mail, 
the  distance  which  it  travels  is  a  question  of 
fact  to  be  determined  by  proof.  (Neely  v. 
Naglee,  23  Cal.  152.) 

89.  The  law  fixing  the  distances  from  the 
different  county  seats  to  the  capitol,  state 
prison,  and  asylum,  refers  only  to  the  dis- 
tances for  which  mileage  shall  be  allowed  to 
sheriffs,  county  treasurers,  etc.,  and  has  no 
application  to  the  service  of  legal  notices. 
(Neely  v.  Naglee,  23  Cal.  152.) 

Appeal,  personal  service  and  service  by 
mail.    See  Appeals,  V,  5,  e,  D. 

Personal  notice,  necessity  of  in  probate. 
See  Estates  of  Deceased  Persons,  2. 

Extension  of  time  on  service  by  mail.  See 
New  Trial,  315. 

Service  of  notice  setting  cause  for  trial  by 
mail,  effect  of.  See  Pleading  and  Practice, 
727. 

Proof  of  service  by  mail.  See  Taxation, 
438. 

Notice  of  motion  to  set  aside  execution 
sales,  how  served.    See  Executions,  181. 

NOTICE  TO  iJUIT. 

On  expiration  of  tenancy.  See  Landlord 
and  Tenant,  XIII,  1. 

Vendee  is  not  entitled  to,  when.  See 
Vendor  and  Vendee,  175. 

NOTATION. 

See  Accord  and  Satisfaction,  15 ;  Assignments 
of  Contracts,  32,  et  seq. 

Contract  of .    See  Statute  of  Frauds,  33. 
Parol  evidence  of  new  contract.    See  Evi- 
dence, VII,  7. 

1.  Loose  statements  made  by  the  maker  of 
a  note  to  the  executor  of  the  deceased  payee, 
to  the  effect  that  he  would  settle  the  entire 
indebtedness  existing  between  them,  and 
would  pay  the  executor  any  balance  that 
might  be  due  from  him  upon  the  termination 
of  certain  business  transactions  in  which  they 
were  engaged,  do  not  amount  to  the  substitu- 
tion of  a  new  obligation  in  place  of  the  note, 
within  the  meaning  of  section  1531  of  the 


Civil  Code,  and  hence  do  not  constitute  a 

novation.     (Estate  of  SuUenberger,  72  CaL 

549.) 

Cited  7  Wash.  64. 

2.  If  A  sells  property  to  B,  for  which  B  it 
to  pay  him  a  price  agreed  on,  and  B  then  sells 
the  property  to  C,  wno  agrees  verbally  to  ^y 
A  what  B  owes  him,  and  A,  in  consideratioa 
thereof,  releases  B,  the  transaction  is  not  a 
promise  of  C  to  pay  B's  debt  to  A,  but  a 
novation,  and  C's  promise  is  not  required  to 
be  in  writing.    (Welch  v.  Kenny,  49  Cal.  49.) 

3.  The  fact  that  a  vendor  knew  of  the  as- 
sig[nment  of  the  contract,  and  afterwards 
shipped  the  wine  to  the  assignee,  from  whom 
he  received  part  payment,  does  not  show  a 
novation,  in  the  absence  of  evidence  tending 
to  show  that  he  released  the  vendee  from  his 
obligation,  or  accepted  his  assignee  in  bis 
place.    (Haubert  v.  Mausshardt,  89  Cal.  483.) 

4.  Where  the  proof  was  that  defendant, 
having  agreed  with  B,  whom  he  owed,  to  pay 
in  lieu  thereof  to  the  plaintiff,  a  creditor  of  B, 
the  amount  of  his  (plaintiff's)  demand,  after- 
wards met  the  plaintiff  and  stated  to  him 
that  he  (defendant)  had  lu^reed  with  B  to  pay 
his  (plaintiff's)  claim,  and  was  to  pay  it,  and 
that  plaintiff  then  stated  his  "willingness  to 
look  to  defendant,"  held,  that  this  proof  au- 
thorized a  finding  that  defendant  agreed  with 
plaintiff  to  pay  him  his  demand.  (McLaren 
V.  Hutchinson,  22  Cal.  187.) 

5.  Where  John  Martin  and  wife  convey  by 
articles  of  agreement  separate  property  ol  the 
wife  to  Hoppe  and  Marvin,  an  indenture  made 
afterwards  between  said  husband  and  wife  of 
the  first  x>art,  and  Hoppe  and  Marvin  of  the 
second  part,  and  Burnett  of  the  third  part, 
by  whi&  it  is  agreed  that  Burnett  shall  be 
submit uted  in  place  of  Marvin,  and  shall  do 
and  perform  the  stipulations  in  the  agreement 
to  be  performed  by  Marvin,  vested  in  Burnett 
the  title  which  Marvin  had  held,  and  imposed 
on  him  the  obligations  of  Marvin.  (Gallagher 
V.  Pine,  51  Cal.  94.) 

6.  Whether  the  assent  of  plaintiff  wae 
necessary  in  order  to  enable  him  to  maintain 
the  action,  see,  in  connection  with  former  de- 
cisions in  this  case,  18  Cal.  80;  Lewi»  v. 
Covillaud,  21  Cal.  178.  (McLaren  t.  Hutch- 
inson, 22  Cal.  187. ) 

7.  Where  A  owes  B,  and  the  latter  owes  C, 
and  A  and  B,  without  consulting  C,  agree  that 
the  former  shall  pay  to  C  what  he  is  owing  to 
B,  an  action  cannot  be  maintained  bv  C 
against  A  for  want  of  privity.  The  doctrine 
of  McLarren  v.  Hutchinson,  18  Cal.  80,  com- 
mented on  and  questioned.  (Lew^is  v.  Covil- 
laud, 21  Cal.  178.) 

Cited  67  Cal.  295;  77  Cal.  44. 

8.  A  contract  of  novation  made  under  a 
mutual  mistake  is  invalid.  (Haubert  v. 
Mausshardt,  89  Cal.  433.) 

9.  A  brought  an  action  against  B,  and 
averred  in  his  complaint  that  C  was  indebted 
to  A,  that  B  promised  A  to  pay  C's  debt,  if  A 
would  release  C,  and  that,  in  consideration  of 
the  promise,  A  did  release  C.  Held,  that  the 
release  of  C,  beine  the  alleged  consideration 
of  the  promise  of  B,  was  an  essential  fact  to  be 
provec^  and  that,  unless  proved,  A  could  not 
recover.     (Gyle  v.  Shoenbar,  23  Cal.  538.) 
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10.  Under  the  issue  of  payment,  evidence 
"WAS  introduced  by  L.  &  S.  tending  to  prove 
that  S.  executed,  and  that  the  bank  took,  as  a 
substitution  for  and  in  full  payment  and 
satisfaction  of  the  note  sued  on,  nis  individ- 
ual note  secured  by  mortgage  on  his  home- 
stead and  other  proi>eity,  and,  the  evidence 
being  objected  to  as  inadmissible  under  the 
pleadings,  asked  leave  to  amend  their  answer 
so  as  to  allege  the  facts  proven  by  the  evi- 
dence ;  but  the  court  excluded  the  evidence 
and  denied  the  motion  to  amend.  Held,  if 
the  note  and  mortgage  were  in  fact  taken  as 
a  substitute  for  the  note  in  dispute,  with  the 
intent  of  extinguishing  the  obligation  of  it 
or  releasing  the  parties  to  it,  the  transaction 
constitutea  a  defense  by  way  of  novation  un- 
der sections  1530-32  of  the  Civil  Code ;  and, 
concedins  the  evidence  to  have  been  inadmis- 
sible under  the  plea  of  payment,  the  court' 
should  have  allowed  the  pleadings  to  be 
amended  so  as  to  conform  to  the  facts  proved 
bv  it.  (Farmers'  Nat.  Gold  Bank  t.  btover, 
66  Oal.  387.) 

Cited  95  Cal.  638,  635. 

11.  A  contract  of  novation  must  be  proven 
as  other  contracts  are,  and  will  not  be  pre- 
sumed where  the  acts  tending  to  show  the 
novation  are  consistent  with  the  fact  that  the 
original  party  to  the  contract  is  being  held 
thereto,  and  it  appears  that  such  a  course 
would  be  more  advantageous  to  the  party 
claiming  as  against  the  novation.  (Haubert 
V.  Mausshardt,  89  Cal.  433.) 

NUDUM  PACTUM. 

See  Contracts,  1, 1,  c,  A« 

NUISANCES. 

I*  Duty  of  Owner  in  Use  of  Proper^* 
II.  >Vhat  Constitutes. 

1.  Lawful  Bu9iness  as;  Railroads, 

2.  Projecting  Trees;  Overhanging  TFoZL 

3.  Obstruction  of  Sidewalks  or  Highway. 

4.  Obstruction^   Diversion,   or   Overflow 

of    Water;    Canals,    Bridges^    or 
Wharves, 

5.  Question  is  One  of  Fact  for  Jury. 

ni.  Power  to  license. 
IT.  Prescription  or  Acquieseenee,  Effect 
of. 
T»  Abatement  of  or  Action  for. 

1.  Effect  of  Statute  Providing  Remedy, 

2.  Jsature  of  Action  and  Effect  of  Jsew 

Constitution  on* 
8.  Jurisdiction  Over. 
4.  Who  may  Sue;  Parties  Plaintiff. 

6.  Who  Liable  for;  Parties  Defendant. 

6.  Pleadings;  Actions  to  Abate  and  for 

Damages. 

7.  Evidence  in  Action  for  Damages. 

8.  What  Questions  not  Considered, 

9.  Damages;  Effect  of  Abatement  Pend' 

ing  Action. 

10.  Verdict  and  Judgment, 

11.  CosU. 

Enjoining.    See  Injunctions,  II,  7. 
Public,  enjoining.    See  Injunctions,  177. 
Public.    See  Criminal  Law,  XXI,  47. 
House  on  fire  is,  and  may  be  abated.    See 
Eminent  Domain,  298,  et  seq* 


I.  Dnty  of  Owner  in  Use  of  Property. 

1.  An  owner  of  proi)erty  must  not  use  it, 
even  in  a  lawful  business,  in  such  a  manner 
as  to  interfere  with  another  in  the  legitimate 
use  of  his  property.  (Tuebner  v.  California 
Street  R.  R.  Co.,  66  Cal.  171.) 

Cited  72  Cal.  260;  87  Cal.  139. 

n.  What  Constitntes. 
/.  Lawful  Buemesa  as;  Railroads, 

2.  A  person  carrying  on  a  business  in  a 
populous  city,  requiring  the  consumption  of 
a  large  quantity  of  fuel,  may  be  restrained 
from  allowing  the  soot  resulting  therefrom  to 
become  an  annoyance  or  source  of  injury  to 
his  neighbors.  (Sullivan  v.  Royer,  72  Cal. 
248.) 

3.  A  brass  foundry  and  machinery  incident 
thereto  are  not  prima  facie  nuisances,  and  one 
complaining  of^  them  must  allege  and  prove 
that  they  are  such  by  reason  of  their  peculiar 
location  or  the  improper  or  negligent  manner 
in  which  they  are  conducted.  (McMenomy 
V.  Baud,  87  Cal.  134.) 

Cited  98  Cal.  184. 

4.  Railroad  unlawfully  constructed  in  a 
nublic  park  is  a  purpresture,  and,  if  it  un- 
lawfully obstructs  the  free  passage  or  use  in 
the  customary  manner  of  such  park  by  the 
public,  it  is  a  nuisance^  and  ma^  oe  abated  as 
such  by  a  court  of  equity.  If  it  is  not  a  nui- 
sance, the  remedv  is  not  by  the  people  who  are 
not  injured  by  the  holder  of  tne  legal  title. 
(People  ex  rel.  Brit  ton  v.  Park  and  Ocean 
R.  R.  Co.,  76  Cal.  156.) 

6.  The  road  of  the  defendant,  being  con- 
structed and  operated  so  as  not  to  obstruct 
the  free  and  comfortable  use  in  the  custom- 
ary manner  of  the  park  by  the  public,  held, 
not  a  nuisance.  (People  ex  rel.  Britton  y. 
Park  and  Ocean  R.  R.  Co.,  76  Cal.  156.) 

Railroad  unlawfully  constructed  in  park. 
See  Purprestures,  2. 

Engine  which  is  a  nuisance  cannot  be 
licensed.    See  post,  25. 

2.  Projocttng  Trees;  Overhanging  Waif. 

6.  A  row  of  trees  planted  near  a  boundary 
line  is  not  a  nuisance  as  to  the  adjoining  pro- 
prietor merely  because  it  renders  his  land  un- 
fit for  a  purpose  for  which  he  has  never  at- 
tempted or  wished  to  use  it.  (Grandona  y. 
Lovdal,  78  Cal.  611.) 

7.  The  projection  of  the  trunks  of  the  trees 
a  few  inches  on  the  land  of  the  adjoining  pro- 
prietor, but  not  enough  to  prevent  him  from 
plowing  and  cultivating  his  land  as  near  the 
fine  as  he  could  if  the  trees  had  not  been 
there,  does  not  render  them  a  nuisance. 
(Grandona  v.  Lovdal,  78  Cal.  611.) 

8.  The  fact  that  the  owner  of  the  land  on 
which  the  trees  were  planted  used  them  for  a 
useful  purpose,  and  converted  the  overhang- 
ing branches  to  his  own  use,  has  no  effect  in 
rendering  them  a  nuisance.  (Grandona  y. 
Lovdal,  78  Cal.  611.) 

9.  The  trees  and  oyerhanginff  branches,  in 
so  far  as  they  were  on  or  over  the  land  of  the 
adjoining  proprietor,  belonged  to  him,  and  he 
could  have  cut  them  o£E  or  trimmed  them  at 
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his  pleasure.     (Grandona  t.  Lovdal,  78  Cal. 
611.) 

10.  Trees  whose  branches  extend  over  the 
land  of  another  are  only  a  nuisance  to  the  ex- 
tent that  the  branches  overhang  the  adjoin* 
ing  land.  To  that  extent  they  are  nui- 
sances, and  the  person  over  whose  land  they 
extend  may  cut  them  off,  or  have  his  action 
for  damages  and  an  abatement  of  the  nui- 
sance ;  but  he  cannot  cut  down  the  trees,  nor 
remove  the  branches  thereof,  except  so  far  as 
they  overhang  his  soil.  If  he  is  damaged  by 
the  roots  of  the  trees  projecting  into  his  land, 
they  may  also  be  abated.  (Grandona  v* 
Lovdal,  70  Cal.  161.) 

11.  If  two  men  own  adioining  lots,  and  one 
of  them  has  erected  a  brick  building  on  his  lot, 
the  wall  of  which  leans  so  as  to  project  over 
the  lot  of  the  other,  and  over  a  low  wooden 
building  thereon,  so  as  to  prevent  the  raising 
and  repairing  of  the  wo<xlen  building,  the 
brick  wall  is  a  nuisance,  and  its  maintenance 
imports  damaee  to  the  other  party,  notwith- 
standing the  fact  that  the  bnck  wall  is  safe 
and  secure.  (Meyer  v.  Metzler,  61  Cal,  142.) 
Cited  78  Cal.  617. 

3.  Obatruetion  of  Sidewa/ka  or  Highwuf. 

12.  Sidewalks  of  public  street  of  city  are 
parts  of  street,  and  the  obstruction  thereof  is 
a  public  nuisance.  (Marini  v.  Graham,  67 
Cal.  130. ) 

Cited  87  Cal.  94. 

13.  The  obstruction  of  a  public  hishwa^  is 
a  common  nuisance.  (Lewiston  Turnpike 
Co.  V.  Shasta  etc.  Road  Co.,  41  Cal.  562.) 

14.  A  legalized  obstruction  in  the  sidewalks 
of  a  street  is  not  a  nuisance.  (Marini  y. 
Graham,  67  Cal.  130.) 

15.  Municipal  corporation  may  legalize  a 
partial  obstruction  of  street  or  sidewalk  which 
would  otherwise  be  a  public  nuisance;  but 
when  it  changes  its  ordinance  so  as  to  revoke 
the  authority,  and  declare  the  obstruction 
unlawful,  the  obstruction  is  no  longer  legal, 
and  the  continuation  of  it  thereafter  consti- 
tutes a  public  offense,  for  which  the  party 
persisting  therein  is  amenable  to  law.  (Ex 
parte  Taylor,  87  Cal.  91.) 

16.  Where  a  canal  was  constructed  at  great 
expense  more  than  five  years 'before  the  in- 
corporation of  a  citv  through  which  it  x>as8es, 
at  the  instance  ana  with  the  co-operation  of 
the  original  owners  of  the  land  and  projectors 
of  the  townsite,  and  without  objection  from 
the  board  of  supervisors  of  the  county,  who 
were  consulted  about  its  construction,  and  ex- 
pensive and  costly  mills  were  erected  upon  its 
banks  and  operated  by  its  waters,  and  the 
canal  after  leaving  the  city  distributes  water 
for  the  irrigation  of  many  farms,  and  where, 
after  the  incorporation  of  the  city,  its  trustees, 
by  ordinances  and  official  acts  regularly  done, 
recognized  the  existence  of  the  canal,  and  as- 
sessed it  for  taxes,  the  fact  that  the  canal 
runs  through  streets  of  the  citv  which  were 
dedicated  by  the  owners  of  the  townsite, 
after  the  agreement  to  construct  the  canal, 
but  prior  to  its  actual  construction,  will  not 
justify  a  decree  at  the  suit  of  the  city  author- 
ities, commenced  eleven  years  after  its  con- 
struction, declaring  the  canal  a  nuisance  per 


ee,  and  ordering  it  to  be  entirely  abated,  filled 
up,  and  destroyed.  (City  of  Fresno  v.  Fresno 
Canal  and  Irr.  Co.,  98  Cal.  179.) 

Obstruction,  whether  a  nuisance,  is  qoefr* 
tion  of  fact  for  jury.    See  post,  II,  5. 

Right  to  obstruct  sidewalk  or  street  cannot 
be  acquired  by  prescription.    See  post,  IV. 

Obstructing  street.  See  Jury  and  Jun>r% 
21,  et  seq. 

Obstructions  in  highway.    See  Highways, 

AY. 

Obstruction  of  street,  enjoining.  See  In- 
junctions, II,  15. 

Hole  in  sidewalk  is.    See  Streets,  88. 

Public  nuisance,  toll-gate  erected  on  public 
highway  is.    See  Turnpike  Companies,  18. 

4.  Obatruetion,  Diworaion,  or  Owortlow  of  Wator; 
Canal,  Bridgoa,  or  Wharvea, 

17.  To  turn  aside  a  useful  element  from 
premises  is  as  much  a  nuisance  as  to  turn 
upon  them  a  destructive  element.  (Parke  v. 
Kalham,  8  Cal.  77.) 

18.  To  cause  water  to  flow  wrongfully  upon 
another's  land  which  would  not  flow  there 
naturally  is  to  create  a  nuisance  per  se. 
(Learned  v.  Castle,  78  Cal.  454.) 

19.  Where  a  person  has  no  control  over  the 
pro^rty  lying  on  a  declivity  above  and  ad- 
joining his  lot,  nor  over  the  persons  who  oc- 
cupy it,  and  without  any  fault  of  his,  offen- 
sive water  thrown  upon  the  upper  lot  flows 
naturally  across  his  premises,  onto  a  lot  lying 
below,  ne  is  not  amenable  to  the  owner  of 
such  lower  lot  for  the  damage  which  ensues. 
(Brown  v.  McAllister,  39  Cal.  573.) 

20.  Action  to  abate  a  nuisance,  and  for 
damages,  and  an  injunction.  The  complaint 
alleged  the  construction  of  a  canal  by  the  de- 
fendant "to  the  head  of  Beach's  lake,"  by 
which  water  was  discharged  in  the  lake,  and 
the  level  of  the  same  raised  so  as  to  overflow 
the  plaintiff's  land.  A  demurrer  was  sus- 
taineii  to  the  complaint,  apparently  upon  the 
ground  that  the  construction  of  the  canal 
was  authorized  by  the  act  of  March  12,  1868, 
which  authorizes  "  the  construction  of  adil^ 
or  canal,  for  drainage  purposes,  leading  from 
the  north  line  of  R  street,  Sacramento,  to  Uie 
channel  or  slough  known  as  'Snodgrass  slough' 
or  'Bloom's  lake.' "  Held,  it  does  not  appear, 
from  the  allegations  of  the  complaint,  that 
the  canal  was  constructed  as  auUiorized  by 
the  act.  The  demurrer  should  have  been 
overruled.  (Davis  v.  City  of  Sacramento,  50 
Cal.  596.) 

21.  A  ditch  to  carry  off  water  riffbtfuily 
flowing  to  a  mining  claim  is  as  much  a  nm- 
sance  as  a  dam  to  flood  it.  (Parke  v.  Kilham, 
8  Cal.  77.) 

Cited  3  Mont.  224. 

Canal  in  street,  acquiescence  in.  See  ante, 
II,  3. 

Extension  of  flume  on  one's  own  claim  is 
not.    See  Mines  and  Mining,  365. 

Authorized  bridge  over  navigable  stream  is 
not.    See  Bridges,  23. 

Diversion  of  water  as  a  nuisance.  See  Water- 
courses, XIV,  2,  o. 

Reservoir  to  detain  water  pending  repair 
of  ditch.    See  Watercourses,  Xll,  8« 
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Action  to  Abate  dam  as  a  nuisance.  See 
'WaterconrseB,  XI,  1. 

Wing-dam  obstructing  navigation  is  public 
nuisance*    See  Watercourses,  ^,  2. 

Wing-dam  obstructing  reclamation  is  pri- 
Tate  nuisance.    See  Watercourses,  XI,  2. 

Higbwflr^  by  water,  action  to  abate  nuisance 
in.    See  Watercourses,  XIV,  1,  b. 

Obstruction  in  navigable  stream,  enjoining 
upon  application  of  attorney  general*  See 
Watercourses,  II,  3. 

Public  nuisance,  obstructions  of  navigable 
streams.    See  Watercourses,  II,  3. 

Wbarf  built  into  tide-water,  whether  a 
nuisance,  is  a  question  of  fact*  See  Wharves, 
III. 

Wharf  obstructing  free  access  of  riparian 
owner.    See  Wharves,  I* 

5.  Qu09tiott  18  One  of  Fact  for  Jury. 

22,  Whether  or  not  encroachment  upon 
public  or  private  right  is  nuisance  is  a  ques- 
tion of  fact  to  be  determined  by  the  jury  or 
by  the  court  sitting  as  such.  (People  ex  rel. 
Britton  V.  Park  A  Ocean  B.  B.  Co.,  76  Cal. 
156.) 

_  23.  If  complaint  aver  that  certain  obstruc- 
tions placed  m  highway  are  obstructions  to 
the  free  use  and  enjoyment  of  the  plaintiff's 
private  property,  the  question  whether  such 
obstructions  amount  to  a  nuisance  or  not.  is 
one  of  fact  for  the  jury.  (Blanc  v.  Klumpke, 
29  Cal.  156.) 
Cited  46  Cal.  66;  76  Cal.  161. 

24.  Whether  or  not  overflowing  of  sewerage 
is  injurious  to  health,  or  otherwise  offensive, 
is  question  of  fact.    (Requena  v.  City  of  Los 
Angeles,  45  Cal.  56.) 
Cited  76  Cal.  161. 

III.  Power  to  license* 

26.  A  license  from  the  board  of  supervisors 
of  the  city  and  county  of  San  Francisco  to 
erect  and  maintain  a  steam-engine  within  the 
city  limits  does  not  authorize  the  licensee  to 
use  the  engine  so  as  to  create  a  nuisance. 
(Sullivan  v.  Royer,  72  Cal.  248.) 

Legalization  of  nuisance  and  revocation  of. 
See  ante,  II,  3. 

Statute  authorizing  construction  of  canal. 
See  ante,  II,  4. 

IT.  Preserlptiott  or  Acqnleseeneef  Effect  of. 

26.  The  right  to  continue  a  public  nuisance 
cannot  be  acquired  by  prescription.  (People 
▼.  Gold  Run  Ditch  and  Min.  Cfo.,  66  Cal.  138.) 

27.  No  right  can  be  ac(][uired  by  prescription 
to  maintain  an  obstruction  to  a  sidewalk  in  a 
street  of  a  town  or  city.  (Ex  parte  Taylor,  87 
Cal.  91.) 

28.  No  one  can  acquire  by  adverse  occupa- 
tion, as  against  the  public,  the  right  to  ob- 
struct a  street  dedicated  to  public  use,  and 
thus  prevent  the  use  of  it  as  public  highway. 
(People  ex  rel.  Alvord  v.  Pope,  53  Cal.  437.) 
Cited  66  Cal.  435,  436;   72  Cal.  177;  79  Cal. 

380;  87  Cal.  95;  91  Cal.  220. 

29.  Acquiescence  of  plaintiff's  grantor  in 
act  of  deiendant  constituting  a  nuisance  is  no 
defense  to  plaintiff's  cause  of  action  for  an 
injunction  against  a  continuance  of  the  nui- 
sance.    (Learned  v.  Castle,  78  Cal.  454.) 


Acquiescence  in  obstruction  in  street.  See 
ante,  II,  8. 

y«  Abatement  of  or  Action  for« 
/.  Effect  of  Statute  Providing  Remedy, 

80.  Statute  of  this  state  defining  what  are 
nuisances  and  prescribing  remedy  by  action 
does  not  take  away  any  common-law  remedy 
in  the  abatement  of  nuisances  which  the  stat- 
ute does  not  embrace.  (Stiles  v.  Laird,  6  Cal. 
120.) 

2.  Mature  of  Action  and  Effect  of  Mew  ConetitU' 

tion  on. 

81.  An  action  to  prevent  or  abate  a  nui-  « 
sance  under  the  former  constitution  of  this 
state  was  a  case  in  equity,  and  where  such  ac- 
tion was  pending  in  one  of  the  late  district 
courts,  at  the  time  of  the  adoption  of  the  con- 
stitution of  1879,  its  character  as  a  suit  in 
equity  is  not  changed.  (Learned  v.  Castle, 
67  Cal.  41.) 
Cited  13  Or.  613,  614. 

Action  to  prevent  is  suit  in  equity.  See 
post,  38;  Appeals^  I,  3,  i. 

Action  to  abate  is  not  a  "special  case.*'  See 
Jurisdiction,  169. 

3,  Jurfed/cthn  Ower, 

32.  An  act  conferring  upon  the  county 
courts  jurisdiction  to  prevent  or  abate  nui- 
sances is  unconstitutional  and  void.  (Parsons 
V.  Tuolumne  Water  Co.,  5  Cal.  43.) 

33.  The  county  courts  have  original  juris- 
diction of  actions  to  prevent  or  abate  a  nui- 
sance. (People  ex  rel.  Blood  v.  Moore,  29  Cal. 
427.) 

JjOited  30  Cal.  677. 

34.  In  an  action  to  abate  a  nuisance  and  re- 
' cover  damages  the  county  court  has  no  juris- 
diction of  the  action  for  damages,  except  as 
an  incident  to  its  power  to  abate  the  nuisance. 
(Grigsby  v.  Clear  Lake  Water  Co.,  40  Cal. 
396.) 
Cited  2  Idaho,  1043. 

35.  If  the  nuisance  had  been  abated  prior 
to  the  commencement  of  the  action  the 
county  court  has  no  jurisdiction  for  any  pur- 

S[)se.     (Grigsby  V.  Clear  Lake  Water  (3o.,  40 
al.  896. ) 

36.  The  district  courts  of  this  state  have 
jurisdiction  of  actions  to  prevent  or  abate 
nuisances.  (Courtwright  v.  Bear  River  etc. 
Min.  Co.,  30  Cal.  673,  cited  36  Cal,  195,  42 
Cal.  325,  68  Cal.  402,  66  Cal.  163,  78  Cal.  J 
562;  Yolo  County  v.  City  of  Sacramento,  36 
Cal.  193,  cited  68  Cal.  402, 67  Cal.  42,  2  Idaho,  ' 
1040, 1043. ) 

37.  Under  the  constitution  the  district 
courts  of  the  state  have  jurisdiction  in  cases 
of  nuisance.  The  grant,  by  the  legislature, 
of  jurisdiction  in  such  cases,  to  the  county 
courts,  cannot  take  away  the  jurisdiction 
given  to  the  district  courts  by  toe  constitu- 
tion.    (Fitzgerald  v.  Urton,  4  Cal.  236. ) 

38.  Actions  to  prevent  or  abate  nuisances 
are  cases  in  equity,  and  the  grant  in  the  con- 
stitution to  the  county  courts  of  original  ju- 
risdiction in  such  actions  does  not  deprive 
the  district  courts  of  concurrent  jurisdiction 
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under  their  eqaity  powers.     (Courtwright  t. 
Bear  River  etc.  Min.  Co.,  30  Cal.  573.) 
Cited  67  Cal.  42;  72  Cal.  249. 

Appellate  jurisdiction  over  actions  to  abate. 
See  Appeals,  I,  3,  i. 

Venue  of  action  to  abate.   See  Yenue,  1, 8,  g. 

4.  Who  ma/  Sue;  Parti»8  P/aintHf. 

89.  The  attorney  general  has  authority  to 
institute  an  action  in  the  name  of  the  people 
to  enjoin  or  abate  a  public  nuisance  caused  by 
obstructions  upon  a  public  street  in  a  city. 
( People  ex  rel.  Robarts  v.  Beaudry,  91  CaL 
213.) 

40.  An  action  to  abate  a  nuisance,  caused 
by  the  obstruction  of  a  public  highway,  can- 
not be  brought  in  the  name  of  the  county  as 
the  plaintiff.  (San  Benito  Co.  v.  Whitesides, 
61  Cal.  416. ) 

Cited  71  Cal.  37. 

41.  Where  the  acts  complained  of  amount 
to  nuisance,  for  which  the  person  iu jured  may 
have  his  action  to  abate  the  nuisance,  he  is 
not  limited  to  that  remedy,  but  may  sue  to 
recover  damages  sustained  by  the  wrongful 
acts  of  the  defendant.  (Will  v.  Sinkwitz,  41 
Cal.  588. ) 

42.  A  party  cannot  have  an  action  to  abate 
a  public  nuisance.  The  remedy  is  by  indict- 
ment, or,  if  this  is  too  tardy,  equity  may  in- 
terpose, upon  the  information  of  the  attorney 
general.  (Yolo  County  v.  City  of  Sacra- 
mento, 36  Cal.  193. ) 

Cited  66  Cal.  152 ;  2  Idaho,  1040, 1048. 

43.  A  common  nuisance  being  deemed  an 
injury  to  the  whole  community,  every  person 
in  the  community  is  supposed  to  be  aggrieved 
by  it,  and  has  the  right  to  abate  it,  without 
regard  to  the  (][uestion  whether  it  is  an  imme- 
diate obstruction  or  injury  to  him.  Per  Ben-* 
nett,  J.  (Gunter  v.  Geary,  1  Cal.  462.) 
Cited  29  Cal.  159 ;  30  Cal.  384. 

Overhanging  branches,  right  to  cut.  See 
ante,  II,  2. 

44.  A  private  individual  cannot  maintain 
an  action  to  prevent  or  abate  a  public  nui- 
sance unless  he  shows  some  special  damage 
to  him,  in  addition  to  that  received  by  the 
public.  (Aram  v.  SSchallenberger,  41  Cal. 
449,  cited  71  Cal.  87,  74  Cal.  465,  467,  89  Cal. 
628;..  Blanc  v.  Kluinpke,  29  Cal.  156,  cited  30 
Cal.  585,  36  Cal.  195,  40  Cal.  406,  74  Cal.  466, 
467,  89  Cal.  29,  628,  2  Idaho,  1043,  20  Nev. 
435 ;  Grigsby  v.  Clear  Lake  Water  Co.,  40  Cal. 
396,  cited  20  Nev.  635 ;  Lewiston  Turnpike  Co. 
V.  Shasta  etc.  Road  Co.,  41  Cal.  562;  Jarvis  v. 
Santa  Clara  Valley  R.  R.  Co.,  52  Cal.  438; 
Bigley  v.  Nunan,  53  Cal.  403,  cited  54  Cal.  533, 
63  Cal.  462,  67  Cal.  133,  71  Cal.  87,  74  Cal.  467, 
76  Cal.  513,  89  Cal.  627,  2  Idaho,  770;  Hogan 
V.  CJentral  Pacific  R.  R.  Co.,  71  Cal.  83 ;  Gard- 
ner V.  Stroever,  89  Cal.  26.) 

45.  An  action  to  abate  or  to  recover  dam- 
ages for  a  nuisance  caused  by  the  obstruction 
oi  a  public  street  cannot  be  maintained  by  an 
adjoining  proprietor  whose  land  only  extends 
to  the  margin  of,  and  does  not  include,  the 
street,  unless  he  has  suffered  some  special 
damage  by  reason  of  the  nuisance.  (Hogan 
V.  Central  Pacific  R.  R.  Co.,  71  Cal.  83.) 
Cited  20  Nev.  440. 


46.  A  private  individual  may  niaintaia  ta 
action  to  abate  a  public  nuisance  which  occa- 
sions some  special  damage  to  himself  in  addi- 
tion to  that  occasioned  to  the  public  (San 
Jose  Ranch  Co.  v.  Brooks,  74  Cal.  463,  cited 
89  Cal.  628,  20  Nev.  441 ;  Blanc  y.  Klumpke, 
29  Cal.  156,  cited  80  Cal.  585,  36  Cal.  195,  40 
Cal.  406,  74  Cal.  466,  467,  89  Cal.  29,  628,  20 
Nev.  435 ;  Grigsby  v.  Clear  Lake  Water  Co., 
40  Cal.  896,  cited  20  Nev.  635 ;  Gardner  v. 
Stroever,  89  Cal.  26.) 

47.  A  public  nuisance  may  also  be  a  private 
nuisance,  and,  if  so,  the  person  thereby  in- 
jured may  have  his  action.  (Yolo  County  v. 
City  of  Sacramento,  36  Cal.  193.) 

Cited  2  Idaho,  1040, 1043;  20  Nev.  485. 

48.  A  private  individual  cannot  maintain 
an  action  to  abate  an  obstruction  to  a  public 
road,  when  the  only  injury  occasioned  him  by 
the  alleged  nuisance  is  an  inconvenience  in 
using  it  which  is  the  same  in  kind,  although 
of  a  greater  degree,  as  that  occasioned  to  any 
other  person  who  might  be  obliged  to  make 
use  of  the  road.  (San  Joee  Ranch  Ck>.  v. 
Brooks,  74  Cal.  468.) 

49.  A  private  individual  cannot  maintain 
an  action  to  abate  a  nuisance  caused  by  an 
obstruction  in  a  sidewalk  when  the  injury 
which  he  suffers  is  the  same  in  kind  as  that 
sustained  by  the  public,  although  it  may  be 
greater  in  degree.  (Marini  v.  Graham,  67 
Cal.  130.) 

Cited  20  Nev.  441. 

50.  If  a  substantial  right  has  been  in?aded 
by  a  nuisance,  especially  if  the  wrong  be  in 
the  nature  of  a  continuing  trespass  of  such  a 
character  that  its  continuance  will  create  a 
right  against  the  estate  of  another,  or  operate 
to  deprive  such  person  of  a  substantial  right 
incident  to  his  property,  the  nuisance  will 
be  abated,  although  the  damage  suffered  is 
merely  nominal.  (Hargro  y.  Hodgdon,  80 
Cal.  623.) 

51.  A  private  individual  may  maintain  an 
action  to  abate  an  obstruction  which,  while 
obstructing  the  public  highway,  also  cuts  off 
access  from  his  premises  to  the  public  high- 
way, and  thus  becomes  as  to  him  a  private 
nuisance.    (Hargro  y.  Hodgdon,  89  Cal.  623. ) 

52.  The  facts  that  the  parties  who  bring  an 
action  to  prevent  or  abate  a  nuisance,  caused 
by  obstructing  a  public  road,  own  land  front- 
ing on  the  road,  and  have  no  other  means  of 
access  to  their  lands  except  over  and  along 
the  road,  do  not  show  such  special  dama^  to 
the  plaintiffs,  in  addition  to  that  sustained 
by  the  public,  as  enables  them  to  maintain 
the  action.  (Aram  y.  Sch alien berger,  41 
Cal.  449.) 

53.  If,  in  front  of  a  lot  in  a  city,  there  is  a 
public  street  in  a  condition  to  be  used  as  such, 
and  an  obstruction  is  placed  on  the  street  by 
which  its  use  as  a  highway  is  impeded,  and 
which  prevents  the  owner  of  the  lot  from  hav- 
ing free  access  to  the  street  therefrom,  he  may 
maintain  an  action  in  his  own  name  against 
the  person  maintaining  the  obstruction  to 
abate  it  as  a  nuisance  and  to  recover  dam- 
ages. (Schulte  V.  North  Pacific  Transporta- 
tion Co.,  50  Cal.  592.) 

Cited  67  Cal.  545;  74  Cal.  466;  81  Cal.  267;  80 
Cal.  629;  8  Or.  512. 
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64.  In  such  case  it  is  not  material  by  whom 
the  street   was  improved,  whether  by  the 

Sablic  or  by  private  persons.     (Suhulte  v. 
forth  Pacific  Transportation  Co.,  50  Cal.  592.) 

65.  Until  a  street  in  the  city  of  San  Fran- 
cisco, covered  by  the  waters  of  the  bay,  is 
filled  in  or  planked,  or  otherwise  made  capable 
of  being  used  by  the  public  as  a  street,  the 
owner  of  a  lot  fronting  on  the  same  cannot 
maintain  an  action  for  damages  caused  by 
placing  an  obstruction  in  the  street,  and  for 
an  abatement  of  the  obstruction  as  a  nui- 
sance. (George  v.  North  Pacific  Transporta- 
tion Co.,  50  Cal.  589.) 

Cited  54  Cal.  533;  distinguished  60  Cal.  594. 

56.  The  owner  of  a  slaughter-house  situated 
on  a  public  highway,  who  is  accustomed  to 
slaughter  a  number  of  animals  each  day,  and 
has  no  other  pl4ce  for  slaughtering  them,  is 
apecifldly  injured  bv  an  obstruction  erected  in 
the  hu^hway  for  the  purpose,  and  which  has 
the  ef^t,  of  preventme  him  from  reaching 
his  slaughter-nouse,  and  he  has  a  right  in  his 
own  name  to  commence  and  maintain  an  ac- 
tion to  abate  it.  (Gardner  v.  Stroever,  89 
Cal.  26. ) 

57.  The  plaintiff  need  not  show,  nor  need  the 
court  find,  any  actual  pecuniary  damage  to  the 
plaintiff,  to  justify  the  abatement  of  the  nui- 
sance. The  fact  that  the  threatened  injury  to 
the  plaintiff,  by  reason  of  the  obstruction,  is 
of  such  a  nature  that  it  is  incapable  of  pecuni- 
ary estimation  is  ground  for  equitable  relief. 
(Hargro  v.  Hodgdon,  89  Cal.  623. ) 

58.  In  order  that  a  private  person  may 
maintain  an  action  for  an  obstruction  in  a 
public  highway  the  damage  must  be  such  as 
might  legitimatelv  fiow  from  the  nuisance. 
(Lewiston  Turnpike  Co.  v.  Shasta  etc.  Road, 
Co.,  41  Cal.  562. ) 

Abatement  of,  right  of  private  person.  See 
Easements,  66. 

City  may  sue  to  abate.  See  Municipal  Cor- 
porations, 185,  et  seq. 

Public  highway,  nuisance  in,  owner  of  fee, 
when  may  sue.     See  Highways,  100. 

5.  Who  Liable  for;  Partie9  Dofendant 

60.  Party  who  continues  nuisance,  but  is  not 
original  creator  of  it,  is  entitled  to  notice  that 
it  is  a  nuisance,  and  a  request  must  be  made 
that  it  may  be  abated,  before  an  action  will 
lie  for  that  purpose,  unless  it  appear  that  he 
bad  knowledge  of  its  hurtful  character :  where 
the  extent  of  the  nuisance  is  increased  oy  such 

Sarty  the   rule  is  otherwise.      (Grigsby  v. 
lear  Lake  Water  W.  Co.,  40  Cal.  396.) 

60.  The  sale  of  property  which  is  put  to  an 
improper  use  after  it  passes  from  the  seller's 
control  is  not  analogous  to  a  case  of  permit- 
ting one's  property  to  be  used  for  an  improper 
puri>08e  injurious  to  others.  A  party  lur- 
nishing  material  to  another,  to  be  used  m  con- 
ducting a  lawful  business,  cannot  be  held  for 
damages  or  enjoined  on  the  ground  that  the 
business  is  thereafter  so  conducted  as  to  work 
injury  to  others.  (County  of  Yuba  v.  Cloke, 
79  Cal.  239. ) 

61.  A  railroad  company  is  not  responsible 
for  the  acts  of  its  employees  in  creating  a 
nuisance  by  using  a  culvert  under  its  railroad 
near  the  residence  of  the  plaintiff  for  the  pur- 


res  of  a  privy.    ( Hopkins  v.  Western  Pacific 
B.  Co.,  60  Cal.  191.) 

62.  The  owner  of  a  building  in  the  posses- 
sion and  control  of  his  tenants  is  not  liable 
for  the  consequences  to  a  third  pterson  of  a 
nuisance  in  connection  with  the  building,  un- 
less the  nuisance  occasioning  the  injury  ex- 
isted at  the  time  the  premises  were  demised ; 
or  unless  the  building  was  in  such  a  condition 
that  it  would  be  likely  to  become  a  nuisance 
in  the  ordinary  and  reasonable  use  for  the 
purposes  for  which  it  was  constructed,  and  let, 
and  the  landlord  failed  to  repair  it ;  or  unless 
he  authorized  or  permitted  the  act  which 
caused  it  to  become  a  nuisance  occasioning 
the  injury.  (Kalis  V.  Shattuck,  69  Cal.  593. ) 
Cited  88  Cal.  218. 

63.  A  landlord  is  not  liable  to  a  stranger  for 
consequences  resulting  from  a  nuisance  upon 
the  leased  premises,  unless  the  nuisance  ex- 
isted at  the  time  the  premises  were  demised, 
or  the  structure  was  in  such  a  condition  that 
it  would  be  likely  to  become  a  nuisance  in  the 
ordinary  and  reasonable  use  of  the  same  for 
the  purpose  for  which  it  was  constructed  and 
let,  and  the  landlord  failed  to  repair  it,  or 
the  landlord  authorized  or  permitted  the  act 
which  caused  it  to  become  a  nuisance  occa- 
sioning the  injury.  ( Biley  v.  Simpson,  83  Cal. 
217.) 

64.  Where  the  landlord  not  only  authorized 
or  permitted  the  act  of  the  tenant  which 
caused  the  nuisance  occasioning  the  injury, 
but  contributed  to  it  by  furnishing  material 
to  be  used  in  creating  it,  he  is  liame  for  the 
consequences  of  such  act.  The  owners  and 
lessors  of  a  building,  who  knew  of  and  con- 
sented to  the  erection  of  an  awning  by  the 
tenants,  and  contributed  lumber  to  its  con- 
struction, are  liable  for  damages  occasioned  to 
third  parties  by  the  falling  of  the  awning  and 
a  portion  of  the  brick  wall  to  which  it  was  at- 
tached, by  reason  of  the  insufficiency  of  the 
wall  to  support  the  burden.  (Riley  v.  Simp- 
son, 83  Cal.  217. ) 

65.  Where  a  person,  with  full  knowledge  of 
the  existence  of  a  nuisance  upon  real  estate, 
for  which  the  owner  would  be  liable,  pur- 
chases the  reversionary  interest  therein,  and 
receives  the  rents  thereof  from  the  tenant  in 
possession  he  thereby  voluntarily  assumes  the 
responsibility  for  the  nuisance,  and  becomes 
liable  for  the  damages  caused  thereby  subse- 
quent to  his  purchase.  (Pierce  v.  German 
Savings  and  Loan  Society,  72  Cal.  180. ) 

66.  In  an  action  to  abate  a  public  nuisance, 
all  persons  engaged  in  the  wrongful  acts  may 
be  sued  jointly  or  severally.  (People  v.  Gold 
Run  Ditch  and  Min.  Co.,  66  Cal.  138.) 

6.  Pfead/ngs;  Aetiona  to  Abato,  and  for  Damagon, 

67.  Complaint  which  fails  to  allege  that 
plaintiff  possessed  right  to  use  the  cafJon,  the 
obstruction  of  which  constituted  the  nui- 
sance, is  radically  defective  on  rehearing. 
(Stone  V.  Bumpus,  40  Cal.  428. ) 

68.  Where  the  complaint  alleges  that  the 
nuisance  has  occasioned  several  distinct  in- 
juries to  the  plaintiff,  the  amount  of  the  dam- 
age caused  by  each  injury  must  be  averred ; 
otherwise  the  complaint  will  be  ambigaoas 
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and  uncertain.    (Grandona  v.  Lovdal,  70  Cal. 

161.) 

Cited  78  Cal.  617. 


In  an  action  to  abate  a  naisanoe  caused 
by  the  obstruction  of  a  public  allej^i  although 
the  complaint  does  not.  by  explicit,  positive 
averment,  state  a  special  damase  or  injury  to 
the  plaintiff  different  in  kind  from  that  sus- 
tained by  the  general  public,  yet  if  that  es- 
sential fact  appears  by  plain  and  necessary 
implication,  and  no  objection  to  the  pleading 
is  taken  by  special  demurrer,  the  pleading 
will  be  upheld,  upon  a  motion  for  judgment 
on  the  pickings  made  at  the  commencement 
of  the  trial.  (Hargro  v.  Hodgdon,  89  Cal. 
623. ) 

70.  Where  the  complaint  clearly  shows  that 
the  action  is  to  recover  damages  for  a  public 
nuisance  it  is  defective  in  not  alleging  special 
damages  to  the  plaintiff.  (Tibbets  v.  Blade, 
60  Cal.  428. ) 

Cited  71  Cal.  87. 

71.  Special  damages  to  private  persons, 
from  nuisance  in  obstructing  a  public  high- 
way, must  be  particularly  stated  in  the  com- 
plaint. The  means  bv  which  the  damages 
were  caused  must  be  alleged  in  the  complaint. 
(Lewiston  Turnpike  Co.  v.  Shasta  etc.  Road 
Co.,  41  Cal.  662.) 

Cited  6  Mont.  11 ;  20  Nev.  437. 

72.  The  complaint  in  an  action  to  abate  a 
nuisance  caused  hy  obstructing  a  highway  is 
not  demurrable  because  exemplary  damages 
for  unlawfully  and  maliciously  maintaining 
the  nuisance  are  prayed  for,  if  no  facts  are 
stated  showing  that  the  plaintiff  is  entitled 
to  <1amages  for  that  cause.  (Bailey  v.  Dale, 
71  Cal.  34. ) 

73.  The  complaint  described  the  road  al* 
leged  to  be  obstructed  as  a  public  highway, 
duly  laid  out  and  situated  in  road  district 
number  3,  in  the  county  of  Stanislaus,  state 
of  California,  and  being  "a  strip  of  land  sixty- 
six  feet  wide,  adjoining,  parallel  to,  and  lying 
alongside,  on  the  north  and  east,  of  the  nght 
of  way  of  the  Central  Pacific  Railroad  Com- 
pany, and  extending  from  a  point  opposite  to 
and  sixty-six  feet  from  the  center  o!  section 
33,  in  township  2  south,  range  8  east.  Mount 
Diablo  meridian,  to  the  left  bank  of  the 
Stanislaus  river,  to  a  post  formerly  standing 
on  the  northeastern  line  of  said  road,  and 
south  87*  east,  2,20  chains  from  the  pier  of 
the  railroad  bridge.  A  line  running  from 
said  post  south  423^**  east,  and  parallel  to  said 
railroad,  being  the  northeastern  boundary  of 
said  road ;  the  said  road  being  on  the  route 
leading  from  the  city  of  Modesto  to  Stanislaus 
river.''  Held,  that  the  description  of  the 
road  was  sufficient.  (Bailey  v.  Dale,  71  Cal. 
34.) 

74.  The  abatement  of  a  nuisance,  and  the 
recovery  of  damages  therefor,  are  not  distinct 
causes  of  action  which  cannot  be  united  in  the 
same  complaint,  but  merely  different  kinds 
of  relief  to  which  the  plaintiff  may  be  entitled, 
where  a  nuisance  is  the  cause  of  action. 
(Yolo  County  v.  City  of  Sacramento,  36  Cal. 
193.) 

75.  A  complaint  which  seeks  to  abate  an 
alleged  nuisance,  and  to  recover  damages  for 


injuries  caused  therebv,  is  not  demurrable  for 
misjoinder  of  causes  of  action.  (Grandona  v. 
Lovdal,  70  Cal.  161. ) 

Actions  to  abate  nuisance  and  recover 
penalty,  joinder  of.  See  Joinder  and  Sever- 
ance of  Actions,  I,  2,  j. 

Action  to  abate  nuisance,  allegations  as  to 
costs  are  properly  stricken  out.  See  Watei^ 
courses,  93. 

7.  £rid0nc9  in  Action  foe  DamagoM, 

76.  Evidence  tending  to  show  that  nui- 
sance was  produced  by  natural  cause  is  ad- 
missible. ( Grigsby  v.'Clear  Lake  Water  Ca. 
40  Cal.  396. ) 

« 

77.  In  an  action  to  recover  special  damages 
caused  by  placing  an  obstruction  in  Uie 
naturo  of  a  nuisance  in  the  street  opposite 
the  residence  of  the  plaintiff,  evidence  to 
show  that  the  land  would  sell  for  less  on  ac- 
count of  the  nuisance  is  not  admissible. 
(Hopkins  v.  Western  Pac.  R.  R.  Co.,  50  CaL 
191.) 

Cited  51  Cal.  197 ;  67  Cal.  133. 

78.  If  the  decreased  value  of  the  premises 
could  be  considered  in  such  case  it  would  be 
their  decreased  market  value,  and  not  their 
decreased  value  as  a  family  residence,  so  that 
evidence  of  the  latter  fact  is  not  admissible. 
(Hopkins  v.  Western  Pac.  R.  R.  Co.,  50  Cal. 
191.) 

79.  Ill  an  action  by  the  owner  and  occupant 
of  a  lot  fronting  on  a  street  for  special  oam- 
ages  by  reason  of  a  nuisance  caused  by  the 
obstruction  of  the  public  street  in  front  of 
the  lot,  testimony  as  to  the  market  value  of 
the  lot  and  the  effect  of  the  nuisance  as  to  such 
market  value  is  not  admissible.  (Severy  v. 
Central  Pac.  R.  R.  Co.,  51  Cal.  194.) 

Cited  76  Cal.  513. 

80.  Even  if  the  action  could  be  construed  as 
in  ejectment  for  the  promises  alleged  to  have 
been  intruded  upon  by  the  defendant,  evi- 
dence as  to  the  intrusion  was  properly  ex- 
cluded, in  the  absence  of  evidence  of  seisin 
or  possession  by  plaintiff.  (Tibbets  v.  Blade, 
60  Cal.  428. ) 

Evidence  required  on  complaint  for  brass 
foundry.     See  ante,  II,  1. 

8,  What  Quettiona  not  Conoidorod, 

81.  Defendant  cannot  inquire  into  good 
faith  of  plaintiff's  possession  in  an  action  for 
nuisance  or  trespass.  (Eberhard  v.  Tuolumne 
Water  Co.,  4  Cal.  308.) 

9.  DamagoB;  £ffoct  of  Mbatomont  Ponding  Action. 

82.  It  is  not  incumbent  upon  plaintiff  to 
prove  loss  in  value  caused  by  the  injury  in  an 
action  for  damages  for  a  nuisance.  The  jury 
may  fix  u^n  a  reasonable  sum  as  a  proper 
compensation.  (Tuebner  v.  California  Street 
R.  R.  Co.,  66  Cal.  171.) 

83.  Defendant  is  liable  only  for  damages  ac- 
tually sustained  prior  to  commencement  of 
the  action,  in  an  action  to  recover  special 
damages  caused  by  placing  an  obstruction  in 
the  nature  of  a  nuisance  in  the  street  oppo- 
site the  residence  of  the  plaintiff.  (Hopkins 
V.  Western  Pac.  R.  R.  Co.,  50  Cal.  191.) 
Cited  53  Cal.  404 ;  59  Cal.  292;  86  Cal.  421. 
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84.  Defendant  du^  a  ditch  on  plaintiff's 
land,  and|  in  an  action  against  defendant  to 
abate  the  ditch  as  a  nuisancei  and  to  have  it 
filled  up,  and  for  damages,  held,  that  plaintiff 
cannot  recover  as  damages  a  sum  sufBcient  to 
fill  up  the  ditch,  because  the  cost  of  filling  it 
up  might  exceed  any  injury  resulting  from  it 
in  its  present  condition,  and  hence  plaintiff 
might  never  fill  it  up.  Damages  can  be  had 
for  the  injury  sustained,  and  nothing  more. 
(De  Costa  v.  Massachusetts  F.  W.  Min.  Co., 
17  Cal.  613.) 

85.  In  an  action  to  abate  a  nuisance  and  for 
damages  the  fact  that  the  defendant  remedied 
the  evil  complained  of  after  the  commence- 
ment of  the  suit  does  not  affect  the  right  of 
plaintiff  to  recover  damages  for  injuries  sus- 
tained prior  to  that  time.  (Tuebner  v.  Cali- 
fornia Street  R.  R.  Co.,  66  Cal.  171.) 

Abatement  of  nuisance  prior  to  action, 
effect  of  on  jurisdiction.    See  ante,  35. 

Prospective  damages  not  allowed  in  action 
to  abate  nuisance  and  for  damages.  See 
Damages,  103. 

Damages,  improper  allowance,  release  of. 
Bee  Appeals,  3022. 

Maxim,  De  minimis,  etc.,  does  not  apply  to. 
See  Injunctions,  175. 

10.  y^rdict  and  Judgment 

86  In  an  action  to  abate  a  nuisance  the 
verdict  of  the  jury  is  merely  advisory  to  the 
court,  and  an  erroneous  instruction  to  them 
is  immaterial.  (Sullivan  v.  Royer,  72  CaU 
248.) 

87.  In  an  action  to  abate  a  nuisance,  a  gen- 
eral verdict  in  favor  of  the  plaintiff  is  suffi- 
cient to  sustain  a  judgment  abating  the  same. 
(Blood  V.  Light,  31  Cal.  115.) 

88.  In  an  action  to  abate  a  nuisance,  where 
the  ju^  render  a  general  verdict  in  favor  of 
plaintiff,  and  also  return  special  findings  not 
inconsistent  with  the  general  verdict,  a  jude- 
ment  abating  the  nuisance  will  be  sustamea. 
(Blood  V.  Light,  31  Cal.  115. ) 

//.  Coata. 

89.  In  an  action  to  abate  a  nuisance  dam- 
^es  are  only  an  incident  to  the  action,  and 
the  failure  to  recover  them  does  not  affect  the 
question  of  costs.  (Hudson  v.  Doyle,  6  Cal. 
101.) 

Cited  30  Cal.  576. 

NUmC  PRO  TU5C. 

Entry  of  judgment  nunc  pro  tunc.  See 
Judgments,  II,  8,  e. 

Entering  oral  stipulation  in  minutes  by 
nunc  pro  tunc  order.    See  Stipulations,  10. 

Entry  of  order  nunc  pro  tunc.  See  Plead- 
ing ana  Practice,  XYIII. 

Order  nunc  pro  tunc,  making  at  chambers. 
See  Pleading  and  Practice,  674. 

Amendment  of  order  nunc  pro  tunc,  effect 
of.    See  New  Trial,  595. 

Amendment  of  judgment.  See  Judgments, 
215,  et  seq. 

Filing  answer  nunc  pro  tunc.  See  Parties, 
80. 

OAKLAND. 

1.  The  amendment  of  the  description  of  the 
territory  of  the  city  of  Oakland  by  the  pro- 


ceedings to  annex  additional  territory,  which 
were  completed  November  21,  1888,  in  ac- 
cordance with  section  7  of  the  act  of  March 
13,  1883,  was  an  amendment  of  its  then  exist- 
ing charter,  which  was  wholly  superseded  by 
the  new  charter,  adopted  Feoruary  14,  1889, 
under  and  in  accordance  with  section  8  of 
article  XI  of  the  constitution,  and  the  effect 
of  such  new  charter  was  to  detach  the  terri- 
tory so  annexed.  (People  ex  rel.  Adams  v. 
City  of  Oakland,  92  Cal.  611.) 

2.  The  trustees  of  the  town  of  Oakland,  in 
1852,  by  ordinance,  granted  to  the  defendant, 
H.  W.  Carpentier,  certain  franchises  and 
lands,  on  condition  that  the  grantee  should 
erect  certain  wharves  and  other  improve- 
ments, and  pay  to  the  town  a  certain  per- 
centage of  the  wharfa^^e  received.  In  1853  the 
board  of  trustees  ratified  and  confirmed  the 
ordinance.  In  1857,  and  after  Carpentier,  sup- 
posing the  grant  to  be  valid,  had  made 
expenditures  in  erecting  the  wharves  and 
improvements  required  by  the  ordinance,  the 
city  of  Oakland,  the  corporation  which  had 
succeeded  to  the  rights  and  interests  of  the 
town  of  Oakland,  commenced  suit  for  the  pur- 
pose of  having  the  grant  set  aside,  on  the 
ground  that  it  was  obtained  by  fraud,  and 
constituted  a  cloud  on  the  city's  title.  Held, 
that,  if  the  ordinances  granting  the  franchises 
and  lands  were  void,  there  was  no  occasion  for 
the  interference  of  equity;  that  if  they  were 
only  voidable  its  interference  could  not  be  in- 
voked until  equity  was  done  by  the  city,  by 
glacine,  or  offering  to  place,  the  grantee,  who 
ad  relied  upon  the  acts  of  the  agents  of  the 
town,  in  the  same  position  which  he  would 
have  occupied  but  for  his  reliance  upon  their 
validity.    (Oakland  v.  Carpentier,  21  Cal .  643. ) 

License  on  business,  power  to  impose.  See 
Licenses,  88. 

Laundry  licenses  in.    See  Licenses,  67. 

Rate  of  taxation  in.    See  Taxation,  464. 

Taxes,  collection  of,  charter  provision  pre- 
scribing mode,  effect  of.    See  Taxation,  593. 

Power  to  sell  property  for  taxes  in.  See 
Taxation,  702. 

Act  authorizing  construction  of  bridge  by, 
is  valid.    See  Constitutional  Law,  322. 

Power  to  open  streets  in.    See  Streets,  66. 

Accepting  improved  streets  in.  See  Streets, 
47. 

Street  improvement,  resolution  of  intention. 
See  Streets,  XTI,  4. 

Improvements  in.    See  Streets,  206. 

Submitting  issuance  of  bonds  to  people. 
See  Schools,  57,  et  seq. 

Ordinance  delegating  power  over  wharves. 
See  Ordinances,  127. 

Provision  in  charter  giving  supervisors  juris- 
diction over  contested  election  repealed.  See 
Elections,  145. 

Police  court  of.    See  Courts,  16,  et  seq. 

OATHS. 

See  Affidavits. 

1.  When  a  statute  does  not  desi^ate  the 
particular  officer  by  whom  a  required  oath 
may  be  administered  and  certitied  it  may  be 
taken  before  any  officer  having  general  author- 
ity to  administer  and  certify  oaths.  (Dunn  v. 
Ketchum,  38  Cal.  93.) 
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Administering  of  is  ministerial  fanction. 
See  Public  Lands,  387. 

United  States  commissioner,  power  to  ad- 
minister* See  Swamp  and  Overflowed  Lands, 
110. 

2.  If  the  statute  requires  an  oath  to  be  ad- 
ministered by  the  court  or  judge,  and  it  is 
administered  by  the  clerk  in  open  court,  under 
the  direction  of  the  court,  and  tested  by  the 
clerk,  it  is  administered  bv  the  court  in  the 
sense  of  the  statute.  (Oaks  v.  Bodgers,  48 
Oal.  197.) 

Understanding  of,  nature  of.  See  Wit- 
nesses, V,  1. 

Manner  of  administeringoath  to  Chinese 
witnesses.    See  Witnesses,  TV. 

Swearing  referees.    See  Reference,  VI. 

Swearing  of  jurors.  See  Jury  and  Jurors,  IX. 

Swearing  of  officer  in  chaige  of  jury.  See 
Jury  and  Jurors,  XIIL  1. 

Allegiance,  oath  of.  See  Attorney  and  Client, 
I;  Swamp  and  Overflowed  Lands,  VIII. 

Office,  oath  of.    See  Offices  and  Officers,  65. 

Variation  of  oath  from  commission.  See 
Offices  and  Officers,  56. 

Commissioners,  taking  of  oath.  See  Swamp 
and  Overflowed  Lands,  260. 

OBITER  DICTUM. 

See  Appeals,  2988, 2990 ;  Law  of  the  Case,  IV ; 

Stare  Decisis. 
Opinion,  when  is  not.    See  Prohibition,  15. 

0BJEGTI05S. 

See  Appeals. 

JurisdictioxK  obiection  to  when  and  how 
taken.  See  Jurisdiction,  VIII;  Justices  of 
the  Peace,  IV,  5,  f. 

Juror,  duty  to  object  to.  See  Jury  and 
Jurors,  VII,  8. 

Juror,  objection  taken  to  after  verdict.  See 
Jury  and  Jurors,  VII,  8. 

To  jury,  how  interposed.  See  Jury  and 
Jurors,  iV,  5. 

Evidence,  objections  to.  See  Evidence, 
X,  6. 

Evidence,  failure  to  object  to  or  insufficient 
objection.    See  Evidence,  II,  4. 

Depositions,  objections  to.  See  Deposi- 
tions, X. 

statement  on  motion  for  new  trial,  objec- 
tion to.     See  New  Trial,  V,  7,  f. 

Witnesses,  objections  to  when  taken  and 
proof  oL    See  Witnesses,  V,  8,  b. 

0BLIGATI05S. 

See  Contracts. 

OBLIGOB  AKD  OBLIGEE. 

See  Suretyship. 

0BSCE2CITY. 

See  Criminal  Law,  XXI,  46. 

Ordinance  prohibiting  profane  swearing. 
See  Ordinances,  IV,  7,  n. 

OBSTRUCTIONS. 

See  Nuisances ;  Streets,  III;  Watercourses. 

Highways,  obstructions  in.  See  Highways, 
IV ;  Nuisances,  II,  8. 


OCCUPANCY. 

See  Adverse  Poesession ;  Poesession. 

See  Swamp  and  Overflowed  Lands,  VL 
Statements  as  to.    See  InBuranoe.  I,  4. 

OCCUPATIOH. 

See  Use  and  Occupation. 

As  nuisance.    See  Nuisances. 
Licensing.    See  Licenses. 
Taxation  of.    See  Taxation,  IV,  2. 
Sufficiency  of  statement  oL    See  Mortgages, 
943. 

OFFER. 

See  Contracts,  1, 1,  a;  Dedication,  II,  4. 

OFFICES  AND  OFFICERS. 

I.  Nature  of  Offlee;  Who  are  Offleers: 

Civil  and  Lnerative  Olllccs. 
n.  EiigiblUty. 

Ill*  Appointmeiit. 

1.  Naiurt  of;  What  Constihiies;  DU- 

Unction  Between  and  Election^ 
2«  By  Governor;  Time  of;  Confit 
•  Hon  of 

8.  Conferring  Power  of 

on  a  Board, 
4.  Validity  of. 
IT.  Election  of  Offleers. 
T.  Holding  of  Offloe,  What  Constitntei; 
Certilleate  or  Commission;  <tnali- 
fleation  of  Officers. 
TI«  Delivery  of   Offlee  to    Sneeessor; 
Usurpation  of  Offlee;   Action  to 
Try  Title  or  Recover  Books  or 
Fees. 
YII.  Powers,  Duties,  and  liabilities  of 
Offleers. 

1.  Potoer  of  Legislature  to  Begtdaie. 

2.  Residence  of  Officers. 

3.  Manner  of  Performance;    WiUftd 

Omission  of  Duty;  Outgoing  Of- 
ficers. 

4.  Mow  Exercised  Where  Powers  Comr 

ferred  on  Board. 

5.  Presumptions  Regarding  Perform' 

ance  of  Official  Duty. 

6.  Liabilities  <^. 

7.  Contracts  of  Interested  Officers. 

8.  Actions  Against;  Stipulations;  Es* 

toppel  of;  Substitution  of  Su> 
eessor. 

9.  Control  of  Courts  Over  Acts  of  Of- 

ficers. 
10.  Liability  of  SlaU    Where    Officer 
Sued. 
Till.  IdabiUty  of  State  for  Injury  to  Its 
Employees. 
IX.  Ratification  of  Acts  or  Contracts  of 

Officers. 
X.  Deputies. 
XI.  Legislative  Control  Over. 

1.  Consolidation  and   Separation  o/ 

Offices, 

2.  Power  to  Abolish  or  Alter  Office. 

XII.  Compensation  of  Officers. 

1.  Salary  of;  Questions  Affecting. 
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2.  FetMt  CommunojM^  MiUage;   Of- 

jice  or  Traveling  Expemes. 
8.  OifU  to  Officers. 
XIII.  Term  of  Offlee;  Holding  Until  Ap- 
pointment or  ({nalifieatlon  of  8ne- 
ee6sor» 

XIT«  Yaeanej  in  Offlee. 

U  What  ConsiUutet. 

a.  Construction  of  S  totate  or  Con- 

stitution. 

b.  Failure  of  Officer  to  Qualify. 
c  Insanity. 

d.  Nonuser. 

e.  Disqualification  of  Incumbent, 
f •  Absence  from  State ;  Removal 

from  District. 
g.  Expiration  of  Term;   Wbere 
Duties  of  Office  Continue  to 
be  Discharged. 
2.  Potoer  to  Declare  Office  VaeanL 
8.  Power  to  FiJL 
XT.  Beslgnation  f^om  Offlee. 
XTI.  Miseondnet,  Bemoral}  or  Impeach- 
ment. 

1.  Power  of  Appointing  Power  to  Be* 

mone, 

2.  Misconduct  in  Office:  Miiappropri- 

ation;  Charging  lUegcd  Vees. 
8.  Proceedings  for  Summary  Bemoval, 

Xyn.  Be  Facto  Offlcers. 

Legislature,  power  of  to  create.  See  Board 
of  Examiners. 

Ordinances  affecting  public  officers.  See 
Ordinances,  IV,  7,  j. 

Successor  may  testify  as  to  signature  of 
predecessor.    See  Evidence,  283. 

Presumption  of  genuineness  of  official  signa- 
ture.   See  Evidence,  288. 

Resisting  officers.  See  Criminal  Law,  XXI, 
48. 

Xillinff  in  resisting  officer.  See  Criminal 
Law,  XXI,  31,  e,  E. 

San  Francisco,  officers  in.  See  San  Fran- 
Cisco,  V. 

Particular  officers.    See  particular  title. 

I.  Nature  of  Offlee;  Who  are  Officers;  Civil 
and  Lucrative  Offices. 

1.  Clear  distinction  between  an  office  con- 
stituted by  legislative  act  and  a  contract 
made  with  the  party  to  render  for  a  stated 
period  certain  services,  though  these  services 
are  to  be  rendered  in  a  capacity  in  the  nature 
of  a  public  office  or  employment.  (McDaniei 
V.  Yuba  County,  14  Cat.  444.) 

2.  The  clerks  of  the  different  departments 
are  officers  within  the  meaning  of  section  6  of 
the  act  of  April  21,  1856,  reducing  the  salaries 
of  officers.    (Vaughn  v.  English,  8  Cal.  39.) 
Cited  8  Utah,  301. 

8.  Cffice  of  school  superintendent  of  county 
is  a  civil  office  within  the  meaning  of  section 
21,  article  IV,  of  the  constitution  of  this  state. 
(Crawford  v.  Dunbar,  52  Cal.  86.) 

4.  Office  of  inspector  of  customs  in  a  collec- 
tion district  to  which  there  is  annexed  a  salary 
of  one  tiiousand  dollars  per  annum  is  a  lucra- 
tive office  within  the  meaning  of  section  21, 
article  IV,  of  the  conetitution  of  this  state, 
and  one  who  holds  such  office  is  ineligible  to 


the  office  of  school  superintendent  when  it 
is  an  office  of  profit.  (Cfrawford  v.  Dunbar,  52 
Cal.  36.) 

5.  Whether  the  place  or  empWment  of 
inspector  of  customs  is  a  lucrative  office,  under 
the  United  States,  within  the  constitution  of 
this  state,  query?  (Saunders  v.  Haynes,  13 
Cal.  146.) 

6.  Under  the  proviso  in  that  section  of  the 
constitution,  to  the  effect ''  that  officers  in  the 
miUtia  who  receive  no  annual  salary,  local 
officers  or  postmasters  whose  compensation 
does  not  exceed  five  hundred  dollars  per  an- 
num, shall  not  be  deemed  to  hold  lucrative 
offices,"  the  words  ** lucrative  office"  refer 
solely  to  the  office  under  the  United  States, 
and,  if  the  salary  of  that  office  exceeds  five 
hundred  dollars  per  annum,  its  incumbent 
cannot  hold  an^  civil  office  of  profit  under 
the  state,  notwithstanding  the  profit  of  the 
state  office  is  less  than  five  hundred  dollars 
per  annum.  (People  ex  rel.  Marshall  v.  Leon- 
ard, 73  Cal.  230.) 

7.  Term"  compensation"  in  section  21,  ar- 
ticle IV,  of  the  constitution  of  this  state, 
means  the  income  of  the  office,  not  the  profit 
over  and  above  the  necessary  expenses  of  the 
office.    (Searcy  v.  Grow,  15  Cal.  117.) 

Lucrative  office.  See  Inspector  of  Customs ; 
Surveyor  General,  1. 

Attorney  at  law  is  not  an  officer.  See  At^ 
tomey  and  Client,  5. 

County  office,  county  judgeship  is  not.  See 
Judses,  58. 

Municipal  officer,  police  judge  is  not.  See 
Judges,  75. 

Public  officers,  officers  of  Irrigation  district. 
See  Irrigation  Districts,  VIII. 

Mem^rs  of  board  of  health  are  officers. 
See  Public  Health,  1. 

Judicial  officers,  pilot  commissioners.  See 
Pilots  and  Piloti^,  5. 

Pilot  of  port  is  an  office.  See  Pilots  and 
Pilotage,  1. 

Ministerial  officer,  tax-collector  is.  See  Pro- 
hibition, 28. 

Trustee  of  corporation  is  not  a  public  offi- 
cer.   See  Libel,  16. 

Commissioners  of  funded  debt  whether  are 
officers.    See  San  Francisco,  84,  et  seq. 

Judicial  notice  as  to  who  are.  See  Judicial 
Notice,  18,  et  seq. 

Guardian,  office  of,  assignability  of.  See 
Guardian  and  Ward,  IV. 

n.  ElegibUitr  of. 

8.  Department^of  which  constitution  speaks, 
and  in  respect  to  which  it  provides  that  no 
person  employed  in  one  shall  be  employed  in 
either  of  tne  other  two,  are  the  departments 
of  the  state  government,  as  expressly  defined 
and  limited  in  the  constitution,  and  means 
that  no  member  of  the  legislative  department, 
as  defined  in  the  constitution,  shall  at  the 
same  time  be  a  member  of  the  executive  or 
judicial  department,  as  therein  defined,  and 
vice  versa.  (People  ex  rel.  Attorney  (^neral 
V.  Provines,  34  Cal.  520.) 

Cited  40  Cal,  346;  69  Cal.  100;  8  Col.  129. 

9.  No  appointing  power  in  this  state  can 
determine  conclusively  upon  capacity  of  ap- 
pointee to  hold  office.    That  question  may  be 
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examined  in  the  courts.  C  People  ex  reL 
Palmer  v.  Woodbury,  14  Cal.  43.) 

10.  The  word  **  eligible,"  aa  used  in  section 

20  of  article  IV  of  the  constitution,  providing 
that  '*  no  person  holding  any  lucrative  office 
under  the  United  States,  or  any  other  power, 
shall  be  eligible  to  any  civil  office  of  profit  un- 
der the  state,"  refers  to  the  capacity  to  hold 
as  well  as  to  be  elected  to  office ;  consequently, 
a  i>er8on  who  was  duly  eligible  and  elected  to 
a  civil  office  of  profit  under  the  state  can  no 
lon^r  hold  that  office  after  he  has  accepted  and 
is  m  the  incumbency  of  a  lucrative  federal 
office.  (People  ex  rel.  Marshall  v.  Leonard,  73 
Cal.  230.) 

11.  Under  the  twenty-first  section  of  article 
IV  of  the  constitution  of  this  state  a  person 
holding  the  federal  office  described  in  that 
section  is  incapable  of  being  elected  to  a  state 
office.  Ue  cannot  receive  votes  cast  so  as  to 
give  him  a  ri^ht  to  take  the  state  office  upon 
or  after  resigning  the  federal  office.  The  word 
"eligible"  in  this  section  means  capable  of  be- 
ing chosen ;  the  subject  of  selection  or  choice. 
(Searcy  v.  Grow,  15  Cal.  117.) 

Cited  23  Cal.  320;  30  Cal.  189;  73  Cal.  233. 

12.  One  who  is  the  incumbent  de  facto,  and 
not  de  jure,  of  a  lucrative  office  under  the 
United  States  is  not  ineligible  to  a  civil  office 
of  profit  in  this  state.  (Crawford  y.  Dunbar, 
52  Cal.  36.) 

13.  On  the  sixteenth  day  of  August,  1857,  A 
received  from  the  president  of  the  United 
States  a  commission  of  surveyor  general  for 
the  state  of  California.  At  a  general  election 
held  on  the  third  day  of  September,  1857,  A 
and  B  were  candidates  for  the  office  of  state 
controller  of  the  state  of  California ;  A  received 
the  highest  number  of  votes,  but  never  quali- 
fied or  claimed  the  office.  On  the  sixth  day 
of  September,  1857,  A  gave  bond  and  took  the 
oath  of  office  under  the  commission  as  sur- 
veyor general,  and  on  the  ninth  day  of  the 
same  month  entered  upon  the  duties  of  such 
office,  and  on  the  fifteenth  notified  the  presi- 
dent of  his  acceptance  of  the  same.  Held, 
that  A  was  eligible  to  the  state  office  when 
the  votes  were  cast  for  him,  and  was  duly 
elected  thereto.  (People  ex  rel.  Melony  v. 
Whitman,  10  Cal.  38.) 

Cited  13  Cal.  153. 

14.  Where  acts  required  to  be  performed  by 
a  federal  officer  before  he  is  entitled  to  the 
office  are  not  performed  by  the  appointee,  he 
is  not  ineligible  to  a  state  office ;  and  votes 
cast  for  him  at  a  general  election  of  state  offi- 
cers, before  such  acts  are  performed,  should 
be  counted,  and  a  majority  of  such  votes  given 
fur  him  will  elect  hmi  to  such  office.  Per 
Field,  J.,  dissenting.  (People  ex  rel.  Melony 
V.  Whitman,  10  Cal  38.) 

15.  A  person  who,  at  the  time  of  his  elec- 
tion as  district  judge  of  this  state,  held  and 
discharged  the  duties  of  the  office  of  inspector 
of  the  customs  of  the  United  States,  at  a  salary 
of  three  dollars  and  seventy-five  cents  per  day, 
payable  monthly,  under  and  by  virtue  of  an 
appointment  by  the  collector  of  the  port  of  San 
Francisco— which  appointment  was  never  ap- 
proved by  the  secretary  of  the  treasury — was 
not  ineligible  to  the  office  to  which  he  was 
elected  by  force  of  the  twenty-first  section  of 


the  fourth  article  of  the  constitution  of  this 
state.     (People  ex  rel.  Attorney  General  v. 
Turner,  20  Cal.  142.) 
Cited  52  Cal.  39. 

Civil  and  lucrative  offices,  what  are.  See 
ante,  I. 

Disqualification  of  incumbent.  See  posEt, 
XIV^  1,  e. 

Aliens,  right  of  to  hold.    See  Aliens,  III,  4. 

Eligibility  to  office  of  pUot.  See  Pilots  and 
Pilotage,  2. 

Judge  cannot  be  trustee.  See  State  Library, 
3,  et  se(^. 

Eligibility  to  office,  trying  in  mandamns. 
See  Mandamus,  11,  7. 

Holding  state  and  federal  office  at  same 
time.    S^  Collector  of  the  Port. 

Offices  held  by  same  person  are  distinct. 
See  Taxation,  870. 

Separate  offices  held  by  same  persoa.  Seer 
County  Clerk,  2,  et  seq. 

in.  Appointment. 

/.  Mature  of:  What  Constitutes;  Dietinetion  Be* 
tween  and  Election. 

16.  Power  of  appointment  to  office  is  not  es- 
sentially an  executive  function,  within  the 
meaning  of  section  1  of  article  III  of  the  consti- 
tution of  1879,  and  so  far  as  it  is  not  regulated 
by  express  provisions  of  the  constitution,  may 
be  regulated  by  law,  and  if  the  law  so  pre- 
scribeSj  may  be  exercised  by  the  members  of 
the  legislature.  (People  ex  rel.  Waterman  v. 
Freeman,  80  Cal.  233.) 

17.  The  term  "  election"  carries  with  it  the 
idea  of  a  choice  in  which  all  who  are  to  be 
affected  with  the  choice  participate,  whereas 
from  the  word  *'  appointment "  is  understood 
that  the  duties  of  the  appointee  are  for  others 
than  those  by  whom  ne  is  appointed.  An 
'*  appointment "  is  generally  made  by  one  or 
more  persons  exercising  delegated  powers, 
while  an  **  election''  is  the  direct  choice  of  all 
the  members  of  the  body  from  whom  the 
choice  is  made.  (Wickersham  v.  Brittan,  93 
Cal.  34.) 

18.  Boards  of  supervisprs,  in  filling  vacan- 
cies in  office,  appoint  to  office ;  they  do  not 
elect.    (Conger  v.  Gilmer,  32  Cal.  75.) 
Cited  93  Cal.  38. 

Power  to  fill  vacancies.    See  poet,  XIV^  3. 

Trustees  and  officers  of  insane  asylum,  ap- 
pointment.   See  Insane  Asylums,  2. 

Commissioners  of  immigration,  appointment 
and  term  of  office.    See  Immigration,  5. 

2.  By  Governor:  Time  of:  ConHrmaiion  of. 

19.  Where  the  appointment  to  an  office  is 
vested  in  the  governor,  with  the  advioe  and 
consent  of  the  senate,  and  the  term  of  the  in- 
cumbent expires  during  the  recess  of  the  sen- 
ate, the  governor  has  the  right  to  fill  such 
vacancy,  and  his  appointment  vests  in  the 
appointee  the  right  to  hold  and  dischai^  the 
duties  of  such  office  for  the  full  term,  subject 
only  to  be  defeated  by  the  nonconcurrence  of 
the  senate.  (People  ex  rel.  Attorney  General 
V.  Addison,  10  CaL  1.) 

Cited  37  Cal.  619. 

Power  of  governor  to  fill  vacanciea.  See 
post,  XIV,  3. 
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20.  The  word  "  at,"  as  used  in  section  2520 
of  the  Political  Code,  to  wit:  *'The  governor 
shall,  in  like  manner,  at  the  expiration  of  their 
respective  terms,  appoint  and  commission 
their  successors,''  is  indefinite  in  its  meaning, 
and  may  mean  the  exact  moment  of  time,  or 
near  it.  (People  ex  rel.  Knight  v.  Blanding, 
63  Cal.  333.) 

21.  The  respondent,  Blanding,  was  a  harhor 
commissioner  cinder  a  commission  dated 
March  8,  1878,  for  a  full  term  of  four  years. ' 
Anticipating  the  expiration  oC  the  term,  the 
governor  nominated  the  relator.  Knight,  his 
successor^  on  the  twelfth  day  of  April,  1881. 
The  appointment  was  confirmed  hy  the  senate 
at  the  extra  session  of  1881,  and  on  the  eighth 
day  of  March,  1882,  a  commission  issued. 
Ueid,  that  the  appointment  was  not  invalid, 
because  the  commission  issued  on  the  day  on 
which  respondent's  term  expired  (People 
ex  rel.  Knight  v.  Blanding,  63  Cal.  333.) 

22.  Upon  the  issuance  of  a  commission  to 
fill  a  yacancy  the  appointment  is  complete, 
and  needs  no  action  of  the  senate  to  confirm  it. 
(People  ex  rel.  Laine  v.  Tyrrell,  87  Cal   475.) 

23.  The  constitutional  limitation  on  the 
power  of  the  legislature  when  convened  in 
extra  session  applies  only  to  acts  of  legislation, 
the  joint  action  of  the  senate  and  assembly. 
Whenever  the  legislature  is  lawfully  convened, 
the  senate  may  confirm  appointments  made 
by  the  governor.  (People  ex  rel.  Knight  y. 
Blanding,  63  Cal.  333.) 

24.  A  person  does  not  become  the  successor 
of  another  in  an  ofiice  filled  by  the  appoint- 
ment of  the  governor,  which  requires  the  con- 
firmation of  the  senate  under  section  368  of 
the  Political  Code,  until  his  appointment  has 
been  thus  confirmed.  (People  ex  rel.  Parkin- 
Bon  v.  Bissell,  49  Cal.  407.) 

Want  of  approval  of  appointment.  See 
ante,  15. 

inspector  is  not  officer  until  appointment 
approved.    See  Collector  of  the  Port. 

Power  to  appoint  is  not  necessarily  an  exec- 
ative  one.    See  ante.  III,  1. 

Validity  of  appointment  to  fill  vacancy. 
See  post,  XIV,  3. 

3»  Confemng  Power  of  Appointment  on  a  Board. 

25.  Constitution  does  not  prohibit  legisla- 
ture from  conferring  on  a  voluntary  associa- 
tion of  persons  who  are  not  citizens  of  the 
United  States  or  electors  of  the  city  the  power 
to  elect  a  person  to  'fill  an  office  created  bv  the 
legislature.  (In  re  Bulger,  In  re  Mernil,  45 
Oal.  553.) 

Cited  61  Cal.  7 ;  81  Cal.  27. 

26.  The  legislature  may  confer  the  power 
of  electing  a  fire  commissioner  in  a  city  upon 
a  board  of  fire  underwriters,  which  is  a  volun- 
tary association  of  persons  and  not  a  corpora- 
tion.   (In  re  Bulger,  In  re  Merrill,  45  Cal.  553.) 

27.  A  change  in  the  membership  of  such 
association  does  not  take  away  its  power  of 
appointment,  and  the  appointment  may  be 
made  by  a  majority  vote.  (In  re  Bulger.  In 
re  Merrill,  45  Cal.  553.) 

4.  ¥a/id/ty  of. 

28.  An  ordinance  was  passed  by  the  board 
of  supervisora  of  the  city  and  county  of  Sacra- 


mento, June,  1858,  relative  to  the  cemeterv, 
in  which  it  was  provided  that  the  lioard  should 
appoint  a  person  to  superintend  the  cemetery, 
'*  annually,  in  October,  who  shall  hold  office 
for  the  term  of  one  year,"  and  further,  that 
the  board,  at  their  first  meeting  after  the  pas- 
sage of  the  ordinance,  should  appoint  a  super- 
intendent to  hold  office  "  until  October  next, 
and  until  his  successor  is  appointed  and  quali- 
fied." Defendant  was  so  appointed  July  8, 
1858,  and  held  the  office  until  I)ecember,  1859, 
the  board  having  failed  to  appoint  his  succes- 
sor before  that  time,  when  relator  was  ap- 
pointed. Held,  that  relator  is  entitled  to  the 
office ;  that  the  failure  to  appoint  in  October, 
1858,  and  1859,  did  not  exhaust  the  power  of 
the  electoral  body,  the  time  named  being 
directory,  and  not  of  the  essence  of  the  power. 
(People  ex  rel.  Jacobs  v.  Murray,  15  Cat.  221.) 

29.  It  is  a  presumption  of  law  that  a  person 
acting  as  a  public  officer  was  regularly  ap- 
pointed.   (People  V.  Otto,  77  Cal.  45.) 

30.  The  code  has  not  materially  chaneed 
the  common-law  rule,  that  from  the  unais- 
turbed  exercise  of  a  public  office  a  presump- 
tion arises  that  the  appointment  is  valid. 
This  presumption,  unless  overcome  by  other 
evidence,  will  support  a  finding  that  the  in- 
cumbent of  an  office  is  de  jure  such  officer. 
(Delphi  School  Dist.  v.  Murray,  53  Cal.  29.) 

Validity  of  appointment  to  fill  vacancy. 
See  post,  XIV,  3. 

Appointment  of,  review  of.  See  Certiorari, 
III,  2,  m. 

IT.  Election  of  Offleers. 

81.  When  constitution  declares  office  to  be 
elective  it  cannot  be  filled  in  any  other  mode. 
(Christy  v.  Board  of  Supervisors  Sacramento 
(Jounty,  39  Cal.  3.) 

32.  It  seems  that,  under  section  5  of  article 
XI  of  the  constitution,  the  legislature  has  the 
power  to  provide  that  all  county  officers  shall 
be  appointed,  instead  of  being  elected.  (Bar- 
ton V.  Kalloch,  56  Cal.  95.) 

33.  The  legislature  has  not  power,  under 
the  constitution,  to  deprive  the  people  of  a 
county  or  township  of  the  choice  ot  county  or 
township  officers ;  full  force  and  effect  can  be 
given  to  section  5  of  article  XI  of  the  constitu- 
tion, hy  construing  it  as  authorizing  a  system 
by  which  some  of  the  county  and  township 
officers  shall  be  elected,  and  the  others  ap- 
pointed by  those  elected;  as,  for  example, 
that  boards  of  supervisors  or  boards  of  town- 
ship trustees  should  be  elected,  and  certain 
county  or  township  officers  appointed  by  those 
boards,  respectively.  McKinstry,  J.,  dissent- 
ing.   (Barton  v.  Kalloch,  56  Cal.  95.) 

34.  It  is  a  part  of  the  constitutional  policy 
of  this  state  that  all  elective  officers  con- 
nected with  the  executive  department  of  the 
government  shall  be  elected  at  the  same  time 
and  place  and  in  the  same  manner.  (People 
ex  rel.  Brooks  v.  Melony,  15  Cal.  58.) 

35.  Election  by  the  people  had  before  the 
election  fixed  for  filling  the  office  of  governor 
cannot  defeat  the  policy  of  the  state  that  all 
elective  officers  connected  with  the  executive 
department  of  the  government  shall  be  elected 
at  the  same  time  and  place  and  in  the  same 
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manner.    (People  ex  rel.  Brooks  v.  Melony, 
15  Cal.  68.) 

86.  The  proyisiona  of  section  10  of  article 
XXII  of  the  constitation  refer  only  to  the  offi- 
cers mentioned  in  section  20  of  article  XX, 
'*  as  provided  for  by  this  constitution" ;  that 
is  to  say,  only  to  those  otiicers  who  derive 
their  right  to  hold  otiice  immediately  from 
the  constitution,  and  whose  offices  are  created 
by  the  constitution  itself,  and  do  not  refer  to 
municipal  or  county  officers.  (Barton  y.  Kal- 
loch,  56Cal.95.) 
Cited  58  Cal.  561 ;  62  Cal.  557. 

37.  The  sections  of  the  constitution  referred 
to  apply  to  all  offices,  whether  state  or  county, 
except  municipal.  McKee,  J.,  concurring. 
(Barton  v.  Kalloch,  56  Cal.  05.) 

38.  The  provisions  in  question  apply  to  all 
offices,  state,  county,  and  municipal.  Myrick, 
J.,  dissenting.  (Barton  v.  Kalloch, 56  Cal.  05.) 

89.  An  act  organizing  a  new  counter,  and 
fixing  a  special  day  for  the  first  election  of 
county  officers,  and  providing  that  they  shall 
hold  office  for  two  years,  and  until  their  suc- 
cessors are  elected  and  qualified,  must  be  con- 
strued in  connection  with  the  general  law 
requiring  such  officers  to  be  elected  on  the 
same  day  throughout  the  state.  (People  ex 
rel.  Vesey  v.  Church,  6  Cal.  76.) 
Cited  85  Cal.  54. 

40.  The  officers  first  elected  hold  till  the  first 
general  election  for  counter  officers  through- 
out the  state,  after  the  expiration  of  the  term 
of  the  two  years  fixed  by  the  special  act,  and 
an  election  held  before  that  time  is  void. 
(People  ex  rel.  Vesey  v.  Church,  6  Cal.  76.) 

Elections.    See  Elections. 

Certificate  of  election.    See  post,  V. 

Eligibility  of  candidate.    See  ante,  IL 

Communication  by  voter  concerning  candi- 
date.   See  Privileged  Communications,  III. 

Record  of  recorder  under  void  election. 
See  Registration,  lY. 

y.  Holding  of  Omce,  What  Constltates^  Cer- 
tificate or  Commission;  ({ualifleation 
of  Officers. 

41.  To  constitute  the  "  holding*'  of  an  office, 
within  the  meaning  of  the  constitution,  there 
must  be  the  concurrence  of  two  wills,  that  of 
the  appointing  x>ower  and  that  of  the  person 
appomted.  (People  ex  rel.  Melony  v.  Whit- 
man, 10  Cal.  88.) 

Cited  55  Cal.  321. 

42.  In  no  lust  sense  can  the  tender  of  a 
commission  oe  deemed  a  "holding"  of  an 
office.  An  acceptance  of  the  office,  and  an  ac- 
tual entry  into  the  possession  thereof  by  the 
party  to  whom  the  commission  is  issued,  is 
essential.  Per  Field,  J.,  dissenting.  (People 
ex  rel.  Melony  v.  Whitman,  10  Cal.  38.) 

43.  To  a  complete  investiture  of  office  the 
act  of  the  appointing  power  and  of  the  person 
appointed  must  in  some  instances  concur, 
l^e  appointment  is  complete  when  the  com- 
mission is  signed  by  the  president.  But  Con- 
gress has  required  the  surveyor  general  to 
give  bond  and  take  an  oath  before  he  can 
possess  the  office.  The  performance  of  these 
acts  are  conditions  precedent  to  the  **  hold- 
ing" of  the  office.    Per  Field,  J.,  dissenting. 


(People  ex  reL  Melony  t.  Whitman,  10  Oil. 
38.) 

44.  In  the  matter  of  an  executive  appoint- 
ment with  the  consent  of  the  senate,  tne  is- 
suance of  a  commission  is  a  part  of  the  act  of 
appointment.  (People  ex  reL  Laine  v.  Tyrrell, 
87  Cal.  475.) 

45.  The  appointment  to  office  by  the  board 
of  supervisors  is  not  complete  until  the  person 
appointed  has  received  a  certificate  of  his 
election  under  the  seal  of  the  board,  signed 
by  the  proper  officers  of  the  board.  (Conger 
V.  Gilmer.  32  Cal.  75.) 

Cited  85  Cal.  513 ;  87  Cal.  479. 

46.  In  the  case  of  an  election  to  office  by 
the  people  the  rule  is  different,  and  the  is- 
suance of  a  commission  is  a  mere  ministerial 
act.    (Conger  v.  Gilmer,  32  GaL  75.) 

Commission,  time  of  issuance.  See  Judges, 
89. 

47.  It  is  not  essential  to  the  right  of  entry 
on  the  discharge  of  the  duties  of  an  ex  officio 
office  that  the  incumbent  should  receive  a 
separate  certificate  of  election  thereto,  or  take 
therefor  a  separate  oath  of  office,  when  not 
specially  so  required  by  the  act  creating  or 
regulatinff  such  office.  (People  ex  reL  Ryner- 
son  y.  Kelsey,  34  Cal.  470.) 

48.  As  regards  the  appointing  power,  the 
appointment  is  complete  when  the  commis- 
sion is  duly  issued  by  the  president;  bat  the 
person  appointed  is  required  to  give  bond 
and  take  tne  oath  of  office  before  he  can  pos- 
sess the  office.  These  acts  constitute  a  con- 
dition precedent  to  the  holding  the  office. 
(People  ex  rel.  Melony  v.  Whitman,  10  Cal.  88.) 
Cited  85  Cal.  513 ;  3  Or.  535. 

49.  Qualification  must  be  made  befofe  a 
proper  officer,  and  cannot  be  made  before  the 
mayor  of  the  city,  who  has  no  power  to  ad- 
minister the  oath  of  office,  (rayne  y.  San 
Francisco,  3  Cal.  122.) 

50.  Section  907  of  the  Political  (ISode,  which 
requires  the  officer-elect  to  qualify  within 
fifteen  days  from  the  commencement  of  his 
term,  has  no  application  during  the  pendency 
of  a  contest.  (People  ex  rel.  Culbertaon  v. 
Potter,  63  Cal.  127.) 

Cited  96  Cal.  150. 

51.  The  provisions  of  section  907  of  the  Po- 
litical Code,  providing  that  when  a  different 
time  is  not  prescribed  the  outh  of  office  must 
be  taken,  subscribed,  and  filed  within  ten 
days  after  the  officer  has  notice  of  his  election 
or  appointment,  or  when  no  such  notice  has 
been  given,  then  within  fifteen  days  from  the 
commencement  of  his  term  of  office;  and  sec- 
tion 997,  providing  that  an  office  becomes 
vacant  upon  the  happening  of  certain  events, 
one  of  which  is  the  refusal  or  neglect  of  one 
who  is  e]ected  or  appointed  to  an  office  to  file 
his  official  oath  or  bond  within  the  time  pre- 
scribed, are  mandatory,  and  the  official  oath 
or  bond  must  be  filed  within  the  prescribed 
time,  or  the  right  to  the  office  becomes  for- 
feited. (People  ex  rel.  Finigan  v.  Perkins, 
85  Cal.  509.) 

52.  The  receipt  of  a  commission  or  a  certifi- 
cate of  election  is  notice  of  an  appointment 
or  election  within  section  907  of  the  Political 
Code,  and  that  portion  of  the  section  which 
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requires  an  officer  to  qualify  within  fifteen 
dajTB  from  the  commencement  of  his  term  of 
ofiice,  where  no  notice  has  been  given,  applies 
to  cases  where  the  result  of  an  election  is  pre- 
sumed to  be  known  to  the  person  electea,  or 
where  an  appointment  to  a  term  of  office  has 
been  applied  for  or  is  known  to  the  appointee, 
and  where  the  person  elected  or  appointed  has 
failed  to  receive  his  commission  or  certificate. 
(People  ex  rel.  Finigan  v.  Perkins,  85  Cal. 
609.) 

63.  A  person  appointed  by  the  ^vemor  as 
director  ol  the  state  board  of  agriculture  for 
the  term  of  four  years,  who  did  not  actually 
receive  his  commission  until  nearly  thirty 
days  after  it  was  issued  to  him,  and  seven- 
teen days  after  his  term  of  office  began,  nor 
have  any  knowledge  of  his  appointment  until 
that  time,  has  ten  days  after  the  actual  re- 
ceipt of  his  commission  in  which  to  qualify, 
ana  does  not  forfeit  his  right  to  tha  office  by 
failure  to  qualifv  within  ten  days  after  its  is- 
suance, nor  within  fifteen  days  after  the  com- 
mencement of  the  term.  (People  ex  rel. 
Finigan  v.  Perkins,  85  Cal.  609.) 

64.  It  is  not  held  in  this  case  that  a  person 
appointed  to  a  vacancy  may  delav  to  qualify 
as  long  as  he  chooses  after  his  regular  election, 
and  then  fix  his  regular  term  from  the  act  of 

Qualification;  nor  that  the  governor  could 
efer  signing  the  commission  for  as  long  a 
term  as  he  chose ;  but  simply  that,  in  cases 
like  this,  the  new  term  commences  with  the 
qualification,  provided  the  qualification  be 
within  a  reasonable  time.  (Brodie  v.  Cami>- 
bell,  17  Cal.  11.) 

Qualification  before  receiving  commission 
not  necessary.     See  post,  194. 

Failure  of  governor  to  approve  bond.  See 
poet,  195. 

66.  The  terms  "office*'  and  "public  trust," 
as  used  in  section  3,  article  XI,  in  the  consti- 
tution of  this  state,  prescribing  the  oath  of 
office,  have  relation  only  to  such  duties  and 
responsibilities  as  are  of  a  public  nature.  (Ex 
parte  Gregory  Yale,  24  Cal.  241.) 

56.  Under  the  act  of  April  15, 1880,  entitled 
"An  act  to  provide  for  tne  management  and 
control  of  the  state  agricultural  societv  of  the 
state,"  declaring  the  state  agricultural  society 
to  be  a  state  institution,  and  providing  for  a 
"state  board  of  agriculture,"  to  consist  of 
twelve  directors  to  be  appointed  by  the  gover- 
nor, for  the  exclusive  control  and  manage- 
ment of  the  said  "  state  agricultural  society" 
as  a  state  institution,  the  qualification  as  a 
•*  director  of  the  state  agricultural  society"  of 
one  commissioned  as  a  director  of  the  "  state 
board  of  agriculture"  is  a  sufficient  quali- 
fication of  the  appointee.  The  slight  differ- 
ence between  the  designation  of  the  office  in 
the  commission  and  in  the  official  oath  is  of 
no  importance.  (People  ex  rel.  Finigan  v. 
Perkins,  86  Cal.  609.) 

67.  Where  it  appeared  that  the  claimant  of 
the  office  had  acted  as  sheriff,  that  being  the 
office  in  controvei-sy,  that  fact,  together  with 
the  certificate  of  election,  would  raise  the  pre- 
sumption that  he  had  executed  his  bond  and 
taken  the  oath  of  office.  (People  ex  rel.  At- 
torney General  v.  Clingan,  5  Cal.  389.) 
Cited  63  Cal.  176. 
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68.  Question  whether  the  official  bond  of 
the  relator  has  been  properly  approved  can- 
not be  raised  by  general  demurrer  of  the 
deputies  of  the  former  treasurer  to  an  informa- 
tion in  the  nature  of  a  <)uo  warranto,  alleging 
the  absence  of  their  principal  from  the  state 
for  more  than  sixty  days.  The  judgment 
oustine  the  deputies  doe's  not  depend  upon 
the  relator's  right  to  the  office.  (People  ex 
rel.  Fleming  v.  Shorb,  100  Cal.  537.) 

Failure  to  qualify  creates  vacancy.  See 
post,  XIV,  1,  b. 

Want  of  qualification  as  defense  to  action  to 
rcover  books  of  office.    See  post,  VI. 

Qualification  of  controller.  See  Controllers, 
II. 

Qualification  of  district  judges.  See  Judges, 
38,  et  seq. 

Bonds  of  officers.    See  Bonds,  III. 

Bond  where  x>er8on  holds  two  offices.  See 
Bonds,  III,  6. 

Bond  of  officers  holding  successive  terms. 
See  Bonds,  III,  7. 

Oath,  filing  of.    See  Public  Health,  2. 

TI.  Delivery  of  Office  to  Successor;  Usur- 
pation of  Office;  Action  to  Try  Title 
or  Recover  Books  or  Fees* 

69.  When  the  question  as  to  who  is  the 
legal  successor  of  an  officer  is  in  litigation 
upon  a  point  of  law,  the  officer  is  bound  to 
know  who  his  successor  is,  and,  if  the  legal 
successor  qualifies  and  demands  the  office, 
and  the  incumbent  refuses  to  deliver  it  up 
upon  the  termination  of  the  litigation,  he  be- 
comes a  trespasser  ab  initio.  (People  ex  rel. 
Dorsey  v.  Smyth,  28  Cal.  21.) 

Cited  96  Cal.  159. 

60.  An  action  under  section  810  of  the  Prac- 
tioe  Act  mav  be  maintained  against  one  in 
possession  oi  an  office  to  which  he  has  not 
Deen  duly  elected,  who  holds  a  certificate  of 
election  proper  in  form  from  the  board  of 
election  canvassers.  (People  ex  rel.  Wicks  y. 
Jones,  20  Cal.  50.) 

Cited  24  Cal.  127 ;  28  Cal.  130. 

61.  Practice  Act  provides  a  remedy  "against 
any  person  who  usurps,  intrudes  into,  or  un- 
lawfully holds  or  exercises  any  public  office, 
civil  or  militarv,  or  any  franchise  within  the 
state."  (People  ex  rel.  Smith  v.  Olds,  3  Cal. 
167.) 

62.  Prohibition  will  not  lie  to  prevent  the 
usurpation  of  an  office.    Quo  warranto  is  the 

§  roper  remedy.    (Bucknerv.  Veuve,  68  Cal. 
04.) 
Cited  85  Cal.  338. 

63.  The  supreme  court  has  no  original  juris- 
diction of  a  proceedingto  try  the  title  to  an 
office.  (People  ex  rel.  Danielwitz  v.  Harvey, 
62  Cal.  508.) 

Cited  82  Cal.  493. 

64.  Jurisdiction  of  superior  court  to  try  the 
question  of  a  usurpation  of  an  office  is  not  de- 
rived from  any  act  creating  a  particular  office, 
but  from  its  constitutional  grant  of  general 
jurisdiction  in  civil  cases.  (Ex  parte  Hen- 
shaw,  73  Cal.  486.) 

65.  County  court  of  county  of  Sacramento 
has  jurisdiction  to  hear  and  determine  a  con- 
test concerning  the  right  to  hold  a  municipal 
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office  in  the  city  of  Sacramento.    (Kirk  y. 
Bhoads,  46  Cal.  398.) 

66.  Complaint  shows  by  its  averments  that, 
at  the  (i^eneral  election  of  1861 ,  an  election  lor 
the  office  of  district  attorney  of  the  county  of 
Sonoma  was  held  in  that  county,  and  that  the 
relator  was,  by  the  greatest  number  of  votes 
cast  in  that  county,  elected  district  attorney. 
The  answer  denies  that  relator  was  elected. 
The  court  finds  that  such  an  election  was  held, 
and  that  at  such  election  the  relator  received 
the  ereatest  number  of  votes  cast  in  the  county 
for  district  attorney.  It  is  objected  in  the  ap- 
pellate court  that  theJcom plain  t  does  not  allege, 
nor  does  the  judge  find,  that  *'  Salt  Point  ''(me 
vote  of  which  place  decided  the  contest)  was  a 
*  *  precinct. ' '  Held ,  that  the  right  to  the  office 
depends  upon  the  majority  of  the  votes  given 
in  the  county,  and  the  allegations  of  the  com- 
plaint and  the  findings  of  the  court  upon  this 
point  are  sufficient  to  sustain  the  judgment. 
(People  ex  rel.  Wicks  v.  Jones,  20  (jal.  60.) 

67.  In  action  for  usurpation  of  office  it  is 
error  to  admit  in  evidence  a  petition  of  numer- 
ous persons  for  the  appointment  of  the  de* 
f endant,  wherein  it  was  stated  that  the  relator 
had  ceased  to  be  an  inhabitant  of  the  state, 
and  the  judgment  reversed  on  that  account. 
(People  ex  rel.  Tracy  v.  Brite,  55  Cal.  79.) 
Cited  100  Cal.  541. 

68.  One  claiming  by  action  an  office  or  the 
incidents  to  the  office,  can  only  recover  upon 
proof  of  title.  (People  ex  rel.  Dorsey  v.  Smyth, 
28  Cal.  21.) 

69.  Under  sections  1015  and  1016  of  the  Po- 
litical Code,  the  actual  incumbent  of  an  office 
may  maintain  a  summary  proceeding  by  pe- 
tition to  recover  the  books  and  papers  per- 
taining to  the  office,  and  the  court  may  order 
their  delivery,  and  enforoe  the  order  by  at- 
tachment or  warrant.  His  right  to  the  office 
can  only  be  called  in  question  by  an  informa- 
tion against  him  in  the  nature  of  a  quo  war- 
ranto. (Hull  V.  Superior  Court,  63  Cal.  174.) 
Cited  85  Cal.  511 ;  21  Nev.  55. 

70.  The  fact  of  the  incumbency  being  estab- 
lished, an  objection  to  the  qualification  of  the 
incumbent  on  the  ground  that  the  penalty  of 
the  bond  ^iven  by  him  was  less  than  the  law 
required  is  not  available  as  a  defense  to  the 
proceeding.  McKee,  J.,  and  Roes,  J.  (Hull 
V.  Superior  Court,  63  Cal.  174.) 

71.  In  a  proceeding  against  an  officer  de 
facto  to  compel  him  to  deliver  the  books  and 
papers  of  his  office  to  party  claiming  the  office, 
the  plaintiff  must  show  prima  facie  (1)  that 
a  vacancy  existed,  and  (2)  that  he  is  entitled 
to  fill  it.  (People  ex  rel.  Attorney  General  v. 
Scannell,  7  Cal.  432.) 

72.  In  an  action  by  one  claiming  to  have 
been  elected  to  an  office  against  his  prede- 
cessor, to  compel  a  surrender  of  the  oooks, 
papers,  etc.,  belonging  to  the  office,  plaintiff 
must  show  prima  facie  that  a  vacancy  existed 
in  the  office,  and  that  he  was  elected  to  fill 
it.    (Doane  v.  Scannell,  7  Cal.  393.) 

73.  Where  a  party  wrongfully  claiming  the 
right  to  an  office,  and  performing  its  duties, 
exacts  and  receives  the  fees  thereof,  he  is 
bound  to  return  them  to  the  party  entitled  to 
the  office,  and  such  party  has  a  cause  of  action 


for  their  recovery.     (Stoddard  y.  WiUiamfl^ 
65  Cal.  472.) 
Cited  76  Cal.  94. 

Occupancy  of  office  by  intruder,  effect  of 
on  right  to  compensation.    See  poet,  XTI,  1. 

Title  to  office  cannot  be  questioned  collater- 
ally.   See  post,  XVII. 

Appointment,  allegation  of.  See  Manda- 
mus, 118. 

Vacancy,  action  by  appointee.  See  Corpo- 
rations, 628,  629. 

One  continuing  in  office  after  judgment  of 
usurpation.    See  Contempt,  50. 

Quo  warranto.    See  Quo  Warranto. 

Quo  warranto  is  proper  remedy  to  try  title 
to  office.    See  Quo  Warranto. 

Trying  title  to  office  in  mandamus.  See 
Mandamus,  II,  7. 

Mandamus  to  compel  admittance  into  office. 
See  Mandamus,  II,  7. 

Erroneous  judgment  determining  existence 
of  is  binding.    See  Judgments,  368. 

Appellate  jurisdiction  over  proceedings  to 
determine  title  to  office.    See  Appeals,  1, 3,  h. 

Til*  Powers,  Dulles,   and  liabilities  ef 

Offleers. 
/.  Pow9r  of  Legia/ature  to  Rogulato, 

74.  It  is  constitutional  lor  legislature,  in 
creating  office,  to  define  duties  of  the  incum- 
bent hy  referring  to  an  existing  statute,  and 
to  provide  that  those  duties  shall  be  the  same 
as  required  by  the  act  referred  to.  (People  v. 
Whipple  No.  2,  47  Cal.  592.) 

75.  In  assigning  to  state  officers  their  duties 
legislature  possesses  wide  discretion,  and  the 
courts  will  not  interfere  unless  the  duties  as- 
signed are  in  their  nature  wholly  foreign  to 
the  office.    (Love  v.  Baehr,  47  Cal.  364.) 

76.  Although  the  constitution  is  wholly  d- 
lent  with  respect  to  the  duties  to  be  performed 
by  the  attorney  general,  secretary  of  state, 
controller,  and  treasurer,  and  contains  no 
express  limitation  on  the  power  of  the  legisla- 
ture as  to  the  nature  of  tne  duties  it  may  im- 
pose on  these  officers,  yet  a  limitation  on  this 
power  is  necessarily  implied  from  the  nature 
of  these  offices.    (Love  v.  Baehr,  47  Cal.  364.) 

77.  Limitation  upon  the  power  of  the  legis- 
lature to  impose  duties  on  state  officers  will 
be  found  in  the  general  class  of  duties  which 
the  incumbents  of  similar  offices  had  per- 
formed in  other  states,  before  our  constitution 
was  adopted.    (Love  v.  Baehr,  47  Cal.  364.) 

Additional  duties,  imposing  on  officers.  See 
post,  155. 

Power  of  legislature  to  transfer  duties  of 
office.    See  Taxation,  875. 

2,  Residence  of  OfScen, 

78.  The  failure  of  a  county  treasurer  to  re- 
side at  the  county  seat  of  his  county,  as  re- 
quired by  section  4119  of  the  Political  Code, 
is  not  ah  "  omission  to  perform  any  duty 
enjoined  bylaw  upon  a  public  officer,"  within 
the  meaning  of  section  176  of  the  Penal  Code, 
and  is  not  made  a  misdemeanor.  (Ex  parte 
Harrold,  47  Cal.  129.) 

Mandamus  to  compel  officers  to  act  at  county 
seat.    See  Mandamus,  II,  8. 
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8.  Mann9rof  P»rformane0:  Willful  Omisaion  of 
Duty;  Outgoing  OfficerB. 

79.  When  a  statute  prescribes  the  particu- 
lar method  in  which  a  public  officer,  acting 
under  a  special  authority,  shall  perform  his 
duties,  the  mode  is  the  measure  of  power. 
(Cowell  y.  Martin,  43  Gal.  606.) 

80.  Section  176  of  the  Penal  Code,  which 
makes  a  willful  omission  by  an  officer  to  per- 
form a  duty  enjoined  hy  law  a  misdemeanor, 
does  not  apply  to  conditions  or  qualifications 
upon  whicii  the  incumbent's  right  to  hold  an 
office  depends,  but  to  duties  pertaining  to  the 
office,  wnile  in  the  discharge  of  official  duties. 
(£x  parte  Harrold,  47  Cal.  129.) 

Contracts  of,  how  signed.  See  Prisons,  17 
et  seq. 

Liability  of  municipality  for  negligent  or 
wrongful  acts  of  officers.  See  Municipal  Cor- 
porations, XIII,  2. 

Time  of  performance  of  acts,  statutes  are 
directory.    See  Statutes,  VIII,  23. 

Outgoing  judges,  power  of.  See  Judges,  FV. 

Judgment  by  outgoing  judges.  See  Judg- 
ments, XII,  2. 

Authority  of  public  administrator  after  term 
of  office,  see  I^ecutors  and  Administrators, 
XV,  6. 

Mandamus  against  officer  after  expiration 
of  office.    See  Mandamus,  II,  12,  o. 

4.  How  Exorciaod  Where  Powers  Conferred  on 

Board. 

81.  When  a  grant  of  power  is  made  to  sey- 
eral  persons  or  to  a  board  consisting  of  seyeral 
persons,  the  power  is  to  be  exercised  by  a 
majority  of  those  persons,  unless  otherwise 
limited  by  the  grant  itself.  (Jacobs  y.  Board 
of  Supervisors  of  San  Francisco,  100  Cal. 
121.) 

82.  At  common  law,  as  well  as  under  Politi- 
cal Code,  section  15,  words  in  an  act  giying  a 
joint  authority  to  three  or  more  public  officers 
are  construed  as  giying  such  authority  to  a 
majority  of  them,  unless  it  is  otherwise  ex- 
pressed. (Talcott  y.  Blanding,  54  Cal.  289.) 
Cited  63  Cal.  258. 

83.  As  a  general  rule,  whenever  the  legisla- 
ture creates  a  board  of  commissioners,  with 
discretionary  power  to  decide  upon  matters  of 
public  interest,  and  has  made  no  proyision 
that  a  majority  shall  constitute  a  quorum,  all 
must  be  present  and  consult,  thoueh  a  ma- 
jority may  decide.  (People  y.  Coghiil,  47  Cal. 
361.) 

Power  conferred  on  board,  how  exercised. 
See  ante,  27. 

Majority  may  act.  See  Harbor  Commis- 
sioners, 2. 

Powers  conferred  on  commissioners,  how 
exercised.    See  San  Francisco,  86. 

Public  boards,  mandamus  against.  See 
Mandamus,  II,  13. 

6.  Preeumptiona  Regarding  Performance  of  OfH- 

cial  Duty, 

84.  It  will  be  presumed  that  official  duty 
has  been  performed,  and,  whenever  there  is  a 
charge  made  of  official  default,  the  burden  of 
proof  is  upon  the  party  making  the  allegation. 
(Los  Angeles  y.  Lankershim,  100  Cal.  525.) 


85.  It  is  a  presumption  of  law  that  official 
duty  has  been  regularly  performed.  (People 
y.  Otto,  77  Cal.  45.) 

Cited  82  Cal.  516. 

86.  The  presumptions  are  that  the  act  of  an 
officer,  within  the  general  scope  of  his  powers 
and  duties,  was  correctly  performed.  (Weaver 
Y.  Fairchild,  50  Oal.  360.) 

87.  The  law  presumes  that  every  officer  will 
faithfully  perform  his  duties,  until  the  con- 
trary is  shown.  (Egery  y.  Buchanan,  5  Cal. 
53.) 

88.  To  the  objection  that  it  did  not  appear 
that  plaintiff  had  a  certificate  of  purchase 
when  the  act  of  1872  went  into  operation,  and 
therefore  was  not  entitled  to  the  benefit  of  its 
provisions,  held,  the  plaintiff  is  entitled  to 
the  presumption  that  the  officer  issuing  the 
patent  regularly  performed  his  duty  in  issu- 
ing it  to  him,  and  that  he  would  not  have 
issued  it  had  not  the  plaintiff  brought  him- 
self within  the  provisions  of  the  curative  act. 
(Upham  v.  Hosking,  62  Cal.  251.) 

Cited  87  Cal.  28. 

89.  An  officer  will  not  be  presumed  to  have 
exceeded  his  authority,  especially  the  officer 
of  a  foreign  government.  (Den  v.  Den,  6 
Cal.  81.) 

90.  The  presumption  is  that  public  officers 
in  charge  of  official  documents  have  done  their 
duty  in  preventing  forged  papers  from  being 
placed  amons  them,  and  this  presumption 
applies  equally  to  the  public  functionanes  of 
Mexico,  as  to  those  of  the  United  States. 
(Sill  V.  Reese,  47  Cal.  294.) 

91.  The  general  rule  is  that  when  the  acts 
of  the  officers  of  a  foreign  government  are 
brought  in  question  in  our  courts,  the  acts 
performed  by  them  will  be  presumed  to  have 
been  within  the  scope  of  their  lawful  author- 
ity, unless  the  contrary  appears.  (Mott  y. 
Reyes,  45  Cal.  379.) 

92.  Where  an  officer,  in  making  a  sale  of 
property,  acts  under  a  naked  statutory  power 
with  a  view  to  divest,  upon  certain  contin- 
gencies, the  title  of  the  citizen,  the  purchaser 
relying  upon  the  execution  of  the  power  must 
show  that  every  preliminary  step  prescribed 
by  the  law  has  been  followed.  No  presump- 
tion is  in  such  case  to  be  indulged  that  the 
officer  has  performed  his  duty,  or  complied 
with  the  law.  (Keane  y.  Cannovan,  21  Cal. 
291.) 

Cited  90  Cal.  465. 

93.  The  rule  by  which  a  presumption  of 
compliance  with  legal  formalities  in  a  sale  by 
officers,  or  trustees,  is  sometimes  raised  by 
lapse  of  time  with  possession  in  the  purchaser, 
only  authorizes  the  presumption  as  to  inter- 
mediate steps  in  the  proceeding.  That  which 
is  the  foundation  of  the  authority  to  sell,  as 
well  as  the  execution  of  the  deed  by  which 
the  sale  is  consummated,  is  not  within  the 
rule,  and  must  in  all  cases  be  proved.  (Keane 
v.  Cannovan,  21  Cal.  291.) 

Presumptions  in  favor  of  official  action. 
See  Appeals,  2945;  Criminal  Law,  318;  Eli- 
sors; Mexican  Lands,  27,  461;  Taxation,  669. 

Presumption  of  performance  of  official  duty. 
See  Criminal  Law,  452,  et  seq ;  Sheriffs,  92 ; 
Suretyship,  185;  Taxation,  889. 
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6.  Uabi/t'ths  of. 

94,  Although  public  officers  should  be  made 
to  answer  in  damages  to  all  persons  who  may 
have  been  injured  through  their  malfeasance, 
omission,  or  neglect,  still,  if  the  damages 
would  have  been  sustained  notwithstanding 
the  malconduct  of  the  officer,  or  if  the  injured 
party  has,  by  his  fault  or  neglect,  contributed 
to  the  result  the  officer  cannot  be  held  re- 
sponsible.   (Lick  Y.  Madden,  96  Cal.  208.) 

95.  Wherever  the  law  is  obliged  to  trust  to 
the  sound  judj^ment  and  discretion  of  an  offi- 
cer public  policy  demands  that  he  should  be 
protected  from  any  consequences  of  an  erro- 
neous judgment.  (Downer  v.  Lent,  6  Cal.  04.) 
Cited  10  Cal.  345 ;  86  Cal.  637. 

%.  A  public  officer  is  pot  liable  to  an  ac- 
tion if  he  falls  into  error,  in  a  case  where  the 
act  to  be  done  is  not  merely  a  ministerial  one, 
but  is  one  in  relation  to  which  it  is  his  duty 
to  exercise  judgment  and  discretion,  even 
though  an  individual  may  suffer  by  his  mis- 
take.   (Ballerino  v.  Mason,  83  Cal.  447.) 

97.  A  board  of  commissioners,  appointed 
by  an  act  of  the  legislature,  witn  power  to 
turn  or  straighten  the  channel  of  a  river,  in 
order  to  protect  a  populous  portion  of  the 
country  from  threatened  inundation,  are  not 
liable  for  damages  to  others  caused  by  the 
Work,  resulting  nom  mere  errors  of  judgment 
in  the  commissioners,  provided  they  keep 
within  the  scope  of  their  powers,  and  exer- 
cise their  judgment  honestly,  and  do  not  act 
maliciously,  oppressively,  or  arbitnuily. 
(Green  v.  Swift,  47  Cal.  536.) 

Cited  64  Cal.  178;  73  Cal.  32,  et  seq,  80,  81, 
133,  135. 

98.  Where  political  power  is  vested  in  a 
public  officer  he  is  responsible  only  in  his 

Solitical  character  to  the  country.  Where 
iscretion  is  vested  in  him,  he  but  conforms 
to  the  law  in  exercising  that  discretion.  But 
where  a  question  of  political  power  is  not  in- 
volved, wnere  no  discretion  exists,  but  a  s^- 
cific  legal  dutv  is  imposed,  ministerial  in  its 
character,  such  as  the  issuance  of  a  patent, 
the  delivery  of  a  commission,  the  payment  of 
a  specific  sum,  or  the  drawing  of  a  particular 
warrant,  and,  in  the  performance  of  that  duty, 
individuals  have  a  direct  pecuniary  interest, 
the  officer,  like  any  other  citizen,  is  subject 
to  the  process  of  the  regularly  constituted 
tribunals  of  the  country.  (People  ex  rel. 
McCauley  v.  Brooks,  16  Cal.  11.) 

Liability  for  acts  of  deputies.    See  post,  X. 

7.  Contracts  of  Interested  Officers, 

99.  Under  section  628  of  the  Municipal  Cor- 
poration Act  of  March  13,  1893,  which  pro- 
vides that  no  officer  of  a  city  of  the  fourth 
class  organized  thereunder  '*  shall  be  inter- 
ested in  any  contract  to  which  the  city  is  a 
party,  and  any  contract  contrary  to  the  pro- 
visions hereof  shall  be  void,**  a  contract  by 
such  a  city  with  one  of  its  school  trustees,  for 
street  work,  is  void,  and  furnishes  no  basis 
for  a  valid  assessment  therefor.  (Capron  v. 
Hitchcock,  98  Cal.  427.) 

100.  A  special  finding  that  the  plaintiff  was 
a  school  tnistee  at  all  of  the  times  mentioned 
in  the  complaint  to  foreclose  an  assessment 


for  street  work  done  by  plaintiff  will  control 
a  general  finding  that  all  the  allegations  of 
the  complaint  are  true,  so  far  as  respects  the 
validity  of  the  contract.  (Capron  v.  Hitch- 
cock, 98  Cal.  427.) 

Contracts  with  officers,  validity  oL  See 
Contracts,  III,  3,  e. 

(^ontract  by  postmaster,  validity  oL  See 
Postmasters. 

8,  Actions  Against;   Stipulations;    Estoppel  of; 
Substitution  of  Successor. 

Liability  of  state  in  action  against  officer. 
See  post,  Vn,  10. 

101.  An  officer,  either  of  the  state  or  of  a 
county  or  city,  having  oublic  funds  under  his 
control,  ought  not  to  enter  into  a  stipulation 
in  respect  to  the  facts  in  a  suit  affecting  such 
funds,  without  acting  under  the  advice  of 
counsel.    (Uhler  v.  Boyd,  41  Cal.  60.) 

Stipulation  in  suit  by  attorney  general  for 
usurpation,  whether  binds  people.  See  Stip- 
ulations, IX. 

102.  In  an  action  against  a  public  officer, 
upon  his  going  out  of  office,  his  successor  does 
not  become  a  party  to  the  suit,  and  is  not 
affected  by  the  proceedings,  until  made  a 
party  under  the  provisions  of  section  385  of 
the  (Dode  of  Civil  Procedure.  (£x  parte 
Tinkum,  54  Cal.  201.) 

103.  When  the  title  of  one  to  an  office  con- 
sists in  written  documents,  being  his  appoint- 
ment, acceptance,  and  his  oaths  of  office, 
which  are  the  record  of  his  title  to  the  office, 
he  will  not  be  permitted  by  parol  evidence  to 
falsifv  the  record  for  the  purpose  of  showing 
that  he  was  not  an  officer  de  jure,  but  only  an 
officer  de  'facto.  (Crawford  ▼.  Dunbar,  52 
Cal.  36.) 

104.  One  who  has  unlawfully  assumed  and 
is  exercising  the  public  functions  of  an  office, 
as  the  same  were  defined  in  a  repealed  statute, 
is  estopped,  in  an  action  brought  against  him 
for  the  usurpation,  to  deny  the  existence  of 
the  office.    (£x  parte  Henshaw,  78  Cal.  486.) 

105.  A  public  officer  who  holds  in  his  hands 
a  fund  which  rightfully  belongs  to  a  private 
person,  but  which  the  officer  ought  to  have 
paid  into  the  public  treasury,  will  not  be  per- 
mitted, in  an  action  brought  against  him  by 
the  rightful  owner  of  the  fund,  to  set  up  as  a 
defense  a  breach  of  his  official  duty  in  not 
paying  the  fund  into  the  treasury.  (Randell 
V.  Austin,  46  Cal.  54.) 

Cited  68  Cal.  811. 

106.  The  general  rule  that  if  a  party,  whose 
duty  it  is  to  perform  some  act,  bases  his 
refusal  to  perform  it  on  some  defect  in  the 
proceedings  of  his  adversary,  he  will  not 
afterwards  be  permitted  to  allege  a  new  or 
additional  defect,  does  not  apply  to  officers 
whose  duties  are  governed  by  law.  (Ward  v. 
Flood,  48  Cal.  36.) 

United  States  officer,  ejectment  against. 
See  Ejectments,  IV,  3. 

Limitation  of  actions  against  officers.  See 
Statute  of  Limitations,  VI,  6. 

Undertaking  on  appeal  by  officer.  See  Ap- 
peals, V,  6,  j. 

Expiration  of  term,  effect  on  appeaL  See 
Appeals,  1835. 
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Mandamus  against  public  officer.  See  Man- 
damus, II,  12. 

Compelling  acta  not  pertaining  to  office  or 
beyond  authority.    See  Mandamus,  II,  12,  a. 

9.  Control  of  Courts  Over  Acta  of  Offcero. 

107.  An  officer  in  whom  public  duties  are 
confided  by  law  is  not  subject  to  the  control 
of  the  courts  in  the  exercise  of  the  judgment 
and  discretion  which  the  law  reposes  in  him 
as  a  part  of  his  official  functions.  (County  of 
San  Mateo  v.  Maloney,  71  Oal.  206.) 

108.  When  the  state,  by  le^slative  act,  con- 
fers upon  a  board  of  public  officers  jurisdiction 
to  exercise  their  judgment  and  discretion 
ui)on  matters  within  their  power  to  perform, 
the  courts  cannot  review  the  question  whether 
t h  iit  discretion  was  properly  exercised.  ( Por- 
ter V.  Haight,  45  Cal.  632.) 

Cited  71  Cal.  208;  74  Oal.  836. 

10.  Liability  of  Stato  Whoro  OHieor  Suod, 

109.  In  a  case  where  a  citizen  claims  to  be 
injured  by  an  alleged  failure  of  a  state  officer 
to  do  his  duty  the  state  is  not  a  formal  party 
to  the  record,  nor  responsible  for  costs  in 
any  event.  Nor,  if  the  officer  has  failed  to 
do  his  duty,  can  the  state  l)e  injured  by  the 
decision  of  the  court.  Neither  can  she  be 
injured  if  the  officer  does  his  duty  and  is  sus- 
tained by  the  court.  (NouKues  ▼.  Douglasd, 
7  Cal.  65.) 

110.  As  to  the  objection  that  to  address 
judicial  process  to  the  agents  of  the  state  is 
indirectly  to  implead  the  state  herself,  held, 
that  under  our  theory  of  government,  the 
state  has  no  interest  in  asking  any  thing  that 
is  not  right,  nor  can  she  allow  her  agents  to 
do  BO.  The  officer  sued  is  not  the  state ;  he 
is  only  her  servant,  and  only  so  in  so  far  as  he 
obeys  her  laws.  The  state,  or  any  citizen, 
has  the  right  to  inquire,  in  the  form  of  a 

glaintiff,  whether  an  officer  obeys  or  disobeys 
er  Laws.    (Nougaes  v.  Douglass,  7  Cal.  65.) 

Tin,  LtAbillty  of  State  for  Injury  to  its 

Employees. 

111.  State  is  not  liable  for  negligence  or 
misfeasance  of  its  agents  or  officers,  unless 
voluntarily  assumed  bv  the  legislature.  In 
entering  tne  service  of  the  state,  where  the 
state  has  assumed  no  previous  responsibility 
for  the  negligence  of  its  servants,  an  employee 
of  the  state  assumes  all  the  risks  attending  the 
employment,  whether  arising  from  its  ordi- 
nary perils  or  resulting  from  the  negligence  or 
misfeasance  of  other  servants  of  the  state, 
and  the  state  is  under  no  legal  liabilitv  to 
compensate  him  for  any  loss  or  injury  which 
he  may  sustain  while  in  the  discharge  of  his 
duties,  notVirithstanding  the  injury  is  caused 
by  the  negligence  of  a  superior  ofncer,  under 
whose  orders  he  acted  when  the  loss  or  injurv 
was  sustained.  (Bourn  v.  Hart,  93  Cal. 
321.) 

112.  The  exemption  of  the  state  from  lia- 
bility to  its  servants  for  damages  for  injuries 
sustained  by  them  in  its  service  rests  upon 
grounds  of  public  policy,  which  deny  its  lia- 
bility for  such  damages*  (Bourn  v.  Hart,  93 
Cal.  321.) 


IX.  Batiflcation  of  Acts  or  Contracts  of 

Olllcers. 

113.  State  ma]r  ratify  acts  of  her  agents 
upon  a  subject  within  the  constitutional  con- 
trol of  the  legislature,  when  thev  exceed  their 
powers.  She  may  do  this  by  legislation  di- 
rectly affirming  the  acts,  or  by  legislation 
proceeding  ,upon  their  assumed  validity,  and 
tor  the  reason  that  there  is  no  limitation  as  to 
the  mode  in  which  the  state  may  give  her 
assent,  except  that  it  shall  be  by  an  act  or 
resolution  of  her  legislature.  (Grogan  v.  San 
Francisco,  18  Cal.  690.) 

114.  A  contract  entered  into  by  the  agents 
of  the  state,  upon  a  subject  within  the  con- 
stitutional control  of  the  legislature,  may  be 
affirmed  by  the  state  by  legislation  indirectly 
referring  to  the  contract,  or  proceeding  upon 
its  assumed  validity.  Direct  legislative  action, 
in  terms  designating  and  affirming  the  con- 
tract, is  not  necessary.  (People  ex  rel.  Mc- 
Cauley  v.  Brooks,  16  Cal.  11.) 

Abolishing  office  does  not  abolish  contract 
with  officer.    See  Physicians,  17. 

Purchases  made  by  officers,  liability  of 
county  for.    See  Counties,  VIII,  4. 

Estoppel  of  state  by  acts  of  officers.  See 
San  Francisco,  266. 

County,  liabilitv  of  for  negligence  of  officers. 
See  Counties,  Ylll,  1. 

X.    Bepntles. 

115.  The  general  rule  of  the  common  law  is 
that  officers  who  exercise  judicial  functions 
cannot  act  b^  deputy,  but  those  who  exercise 
merely  ministerial  functions  may,  without 
express  authority  to  that  effect.  (Jobeon  y. 
Fennell,  85  Cal.  711.) 

Cited  55  Cal.  282. 

116.  A  deputy  is  appointed  to  hold  during 
the  pleasure  of  the  officer  appointing  him,  and 
an  appointment  as  deputy  does  not  imply  a 
contract  for  his  employment  for  any  length  of 
time,  it  being  possible  that  he  might  receive 
the  appointment  and  be  discharge  the  same 
day,  either  for  cause  or  without  cause.  (Ken- 
yon  V.  Western  Union  Tel.  Co.,  100  Cal.  454.) 

117.  Where  the  statute  confers  on  an  officer 
power  to  appoint  a  deputy,  but  does  not  pre- 
scribe the  duties  of  the  deputy,  the  deputy 
has  full  power  to  do  any  and  all  acts  which 
his  principal  may  perform  by  virtue  of  his 
office.  (Muller  v.  Boggs.  25  Cal.  175.) 
Cited  3  Mont.  257 ;  6  Wash.  589. 

118.  Courts  cannot  know  an  under-officer, 
and  the  act  and  return  of  a  deputy  sheriff  is  a 
nullity,  unless  done  in  the  name  and  by  the 
authority  of  his  principal.  (Joyce  v.  Joyce, 
5  Cal.  449.) 

Cited  23  (5al.  403;  86  Cal.  398;  8  Nev.  385. 

119.  A  principal  is  not  liable  for  acts  of  his 
deputy  out  of  the  line  of  his  official  duty,  and 
beyond  the  power  conferred  upon  him  by  vir- 
tue of  his  appointment  as  deputy.  (Fresno 
National  Bank  v.  Hawkins,  93  Cal.  551.) 

Clerks  of  department  are  officers.  See 
ante,  I. 

Ouster  of  deputies  of  absent  treasurer.  See 
post,  XIV,  1,  f. 

Extra  clerk,  compensation  of.  See  post,  148. 

Assignment  of  salaries.    See  post,  xIT,  1, 
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Deputies  of  sheriffs.    See  Sheriffs,  Vin. 

Deputy  collector,  appoiutment  of.  See 
Internal  Revenue. 

Deputies,  assessor  may  appoint.  See  Taxa- 
tion,  877. 

Appointment,  when  void.  See  Swamp  and 
Overnowed  Lands,  59. 

Deputies,  bonds  by.    See  Bonds,  III,  9. 

Deputies,  bonds  of,  liability  of  sureties.  See 
Suret^hip,  64. 

Duties  of.    See  District  Attorneys,  II. 

Powers  of.    See  Recorders,  4. 

Order  of  reference  by  deputy.  See  Public 
Lands,  518. 

Certificate  of  deputy  in  name  of  principal. 
See  Streets,  480. 

Deputy  district  attorney  signature  to  infor- 
mation by.    See  Criminal  Law,  153,  et  seq. 

Execution  of  sheriff's  deed  by  deputy.  See 
Executions,  XI,  1. 

Tax  deed  made  by  undersheriff.  See  Taxa- 
tion, 798. 

Acknowledgments  by.  See  Acknowledg- 
ments, II;  Ifomesteads,  41. 

Authentication  of  affidavit  by  deputy  derk. 
See  Affidavits. 

One-twelfth  Act.   49ee  post,  Xn,  I. 

Deputies  of  superintendent  of  streets,  sala- 
ries of.    See  Streets,  61. 

Registrar,  compensation  of  deputy  of.  See 
Elections,  65. 

Deputy,  trespass  bv,  is  trespass  by  principal. 
See  united  States  Marshals. 

Liability  of  superintendent  for  warrants 
foroed  by  deputy.    See  Schools,  X. 

Deputies  as  witnesses.  See  Witnesses,  Y, 
8,  c,  B. 

XI.  LefirislallTe  Control  Over. 

/.  Consolidation  and  Separation  of  Officos, 

120.  To  effect  a  consolidation  of  county  of- 
fices the  order  of  the  board  of  supervisors 
passed  for  such  purpose  must  be  published  by 
order  of  the  board.  A  publication  in  a  news- 
paper of  the  proceedings  of  the  board  in  which 
such  order  appeared  is  not  sufficient.  (Peo- 
ple ex.  rel.  Stoddard  v.  Williams,  64  Cal.  87.) 

121.  On  February  28,  1876,  the  offices  of 
county  clerk,  auditor,  and  recorder  of  Hum- 
boldt county  were  united  in  the  same  per- 
son. On  that  day  the  legislature  passed  an 
act  fixing  the  annual  salary  of  the  clerk  for  all 
services  required  of  him  in  these  several  offices 
at  five  thousand  dollars.  Subsequently,  by 
an  act  of  the  legislature,  Humboldt  county 
was  constituted  a  county  of  the  second  class, 
and  the  board  of  supervisors  separated  the 
offices  of  auditor  and  recorder  from  that  of 
county  derk,  and  fixed  the  salarv  of  the  latter 
at  two  thousand  seven  hundred  aollars.  Held, 
that  the  act  was  intended  to  fix  the  salary  for 
the  several  offices  while  they  were  united  in 
the  same  person,  and  that  when  the  offices  were 
separated^  the  clerk  was  not  entitled  to  receive 
the  salarv  intended  for  all ;  and  that,  as  the  act 
did  not  determine  how  much  should  be  paid 
on  account  of  each  of  the  offices,  it  became 
inoperative  when  the  separation  occurred. 
(Kinsey  v.  Kellogg  65  Cal.  111.) 

Cited  76  Cal.  116;  19Nev.375. 

122.  The  act  of  March  81, 1876,  providing  in 
effect  that  the  county  derk  of  San  Luis  Obispo 


county,  who  was  at  that  time  ex  officio  re- 
corder and  auditor,  should  receive  a  stat&l 
salary  as  his  only  compensation  in  his  three 
official  capacities,  became  inoperative  when, 
after  1881,  the  county  became  a  county  of  the 
second  class,  and  the  offices  of  clerk,  recorder, 
and  auditor  were  filled  by  different  persons. 
Upon  that  act  becoming  inoperative  the  re- 
corder became  entitled  to  receive  the  fees 
provided  b)r  the  act  of  March  29, 1870,  and  the 
incumbent  in  office  at  the  time  of  the  passage 
of  the  county  government  act  of  1883  con- 
tinued to  be  so  entitled,  under  section  182  of 
that  act,  during  his  then  term  of  office.  (San 
Luis  Obispo  County  v.  Darke,  76  Cal.  92.) 

123.  The  seventy-fourth  section  of  the  Gen- 
eral Revenue  Act  of  1860,  aa  to  the  election  of 
county  auditor  in  certain  counties,  and  sepa- 
rating his  duties  from  those  of  county  clerk, 
etc.,  does  not  repeal  the  special  act  of  \S^ 
entitled  ''An  act  to  separate  the  offices  of 
county  recorder,  county  auditor,  clerk  of  the 
board  of  supervisors,  clerk  of  the  board  of 
equalization,  from  the  office  of  county  clerk  in 
the  countv  of  Placer '' ;  and  a  person  elected 
in  the  fall  of  1860,  as  county  recorder  for 
Placer  county,  under  the  act  of  1858,  will  hold 
in  preference  to  a  person  elected  at  the  same 
time  as  county  auditor,  under  the  Revenue 
Act  of  ]  860.  (People  ex  rel.  Dunham  ▼.  Supers 
visors  of  Placer  County,  17  Cal.  411.) 

124.  The  act  of  March  1, 1872,  provided  that 
the  tax  collector  of  Monterey  county  should 
receive  a  certain  percentage  on  the  collections 
made  for  state  and  countv  taxes,  as  compen- 
sation for  his  services.  The  act  of  March  16, 
1872,  provided  that  the  sheriff  of  the  county 
for  such  services  should  receive  a  higher  per- 
centage. The  latter  act  repealed  aU  acts  in 
conflict  therewith.  At  the  time  of  the  pas- 
sage of  these  acts  the  sheriff  was  ex  officio  the 
tax-collector.  Subsequently  the  offices  were 
made  separate.  Held,  that,  after  the  separa- 
tion of  the  offices,  the  tax-collector  was  en- 
titled to  receive  the  percentage  provided  in 
the  act  of  March  16,  1872.  (Swinnerton  v. 
Monterey  County,  76  Cal.  113.) 

Depriving  sheriff  of  office  of  tax-collector. 
See  Sheriffs,  12. 

Act  making  treasurer  ex  officio  tax-col- 
lector.   See  San  Joaquin  County. 

Ordinance  consolidating  offices,  publication 
of.    See  Ordinances,  19. 

Joinder  of,  liability  of  sureties.  See  Surety- 
ship, 44,  et  seq. 

Joinder  and  severance  of  offices.  See  Re- 
corders, 3,  et  seq. 

New  County  Government  Act,  effect  of  on 
county  offices.    See  Counties,  39, 40. 

2.  Fower  to  Abo/iah  or  After  OfBce, 

125.  Legislature,  in  exercising  ^  its  power 
over  offices  created  by  it,  must  control  and 
regulate  them  by  general  laws  free  from  any 
unconstitutional  provision.  (Miller  v.  Kister, 
68  Cal.  142,  144.) 

126.  Legislature  can  abolish  or  change  office 
created  by  it,  and  it  may  extend  or  abridge 
the  terms  of  its  incumbents  at  pleasure.  (In 
re  Bulger,  In  re  Merrill,  45  Cal.  553.) 

127.'  The  legislature  possesses  the  power  to 
alter  or  abridge  the  term  of  office  of  purely 
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legislative  creatioii.    (People  ez  rel.  McMinn 
y.  Haskell,  5  Oal.  357.) 
Cited  14  Cal.  17;  22  Gal.  819;  80  GaL  269;  5 
Mont.  867,  308;  1  Wash.  Ter.  811. 

128.  Legislature  has  full  control  over  public 
officers  created  by  it,  unless  restricted  by  the 
eonstitutioii,  and  may  abolish  them  altogether, 
or  impose  upon  them  new  duties,  or  reduce 
their  salaries.  (Miller  v.  Kister,  68  Gal.  142, 
144.) 

Cited  80  Oal.  209;  10  Mont.  440. 

129.  After  the  legislature  has  created  an 
office  contemplated  or  provided  for  by  the 
constitution  it  may  destroy  the  office  of  the 
incumbent  during  the  term.  (People  ex  rel. 
Attorney  (jreneral  v.  Squires,  14  Gal.  12.) 
Cited  81  Gal.  26. 

130.  Incumbent  of  administrative  office  cre- 
ated by  legislature  may  be  legislated  out  of 
office  pending  the  term  for  which  he  was 
elected.  (People  ez  rel.  Dickenson  v«  Ban- 
vard,  27  Cal.  470.) 

Cited  61  Gal.  7 ;  81  Gal.  26. 

131.  The  legislature,  having  vested  certain 
duties  in  a  public  officer,  for  whose  services 
compensation  is  allowed,  ma^  take  those 
duties  and  the  fees  from  the  office,  before  the 
expiration  of  the  term,  and  confer  them  upon 
another  officer.  (People  ex  rel.  Attorney  Cren- 
eral  v.  Bquires,  14  Gal.  12.) 

Cited  22  Oal.  319;  26  Gal.  118;  27  Gal.  475; 
46  Oal.  100;  68  Oal.  144;  80  Gal.  269;  5 
Mont.  366,  367;  10  Nev.  31. 

132.  The  legislature  has  the  constitutional 
power  by  enactment  to  divest  an  officer  of  an 
ex  officio  office  to  which  he  had  been  elected 
and  duly  qualified,  bjr  a  repeal  of  the  law  un- 
der which  he  became  invested  therewith,  pro- 
vided, where  such  office  be  created  under  the 
constitution,  such  repeal  does  not  in  effect 
abolish  such  office.  (People  ex  reU  Rynerson 
V.  Kelsey,  34  Gal.  470.) 

Cited  36  Gal.  382 ;  39  Gal.  II. 

133.  In  such  case,  however,  this  power  does 
not  extend  to  the  transfer  of  an  ex  officio 
office,  which,  under  the  constitution,  is  re- 
quired to  be  filled  by  election,  to  the  incum- 
bent of  another  office  who  has  not  been  elected 
to  such  ex  officio  office.  (People  ex  rel.  Ryner- 
son V.  Kelsey,  34  Gal.  470.) 

134.  When  an  elective  office  has  been  filled 
by  an  election  the  legislature  may  extend  the 
term  of  the  incumbent;  provided  the  whole 
term,  when  extended,  does  not  exceed  the 
time  limited  by  the  constitution.  (Ghristy  v. 
Board  of  Supervisors  of  Sacramento  County, 
39  Gal.  3.) 

Cited  68  Gal.  144,  146;  disapproved  18  Nev. 
422. 

Transfer  of  duties  from  one  office  to  another. 
See  Taxation,  851. 

Statutes  affecting  officers.  See  Constitu- 
tional Law,  VIII,  3. 

Municipal  affairs,  power  of  legislature  over. 
See  Municipal  Corporations,  41. 

Public  board,  general  and  special  laws  re- 
lating to  duties.    See  Statutes,  164. 

Revival  of  office  by  repeal  of  repealing  act. 
See  Statutes,  247,  et  seq. 

Office  of  gas  inspector  was  abolished  by  the 
constitution.    See  Cras  Inspectors. 


xn*  Compeiisattoii  of  Ofileenu 
/.  Salary  of;  QuBSttons  Affecting. 

186.  In  absence  of  any  law  fixine  compen- 
sation of  the  county  clerk  the  boara  of  super- 
visors had  authority  to  fix  it.    (Kinsey  v. 
Kellogg,  65  Gal.  111.) 
Cited  76  Gal.  94 ;  94  Oal.  626. 

186.  What  comx)ensation  of  officer  should 
be  deemed  ''in  proportion  to  his  duties"  is  a 
matter  of  fact  to  be  ascertained  and  deter- 
mined by  the  legislature,  and  not  by  the 
courts.  (Green  v.  County  of  Fresno,  95  Oal. 
329.) 

137.  Salary  of  office  is  incident  to  its  title, 
and  not  to  its  occupation,  and  one  elected  to 
an  office,  who  has  qualified  and  is  ready  to  per- 
form its  duties,  is  entitled  to  its  salary,  even 
if  it  is  occupied  by  an  intruder.  (Carroll  v. 
Siebenthaler,  37  Cal.  193.) 

138.  One  having  the  legal  right  to  an  office, 
but  not  in  possession  of  the  same,  is  entitled 
to  the  salary  for  the  term  for  which  he  was 
elected,  and  the  payment  of  the  salary  to  one 
in  possession  of  the  office  without  title  will 
not  prevent  the  one  having  the  title  from 
recovering  the  salary.  (People  ex  rel.  Dorsev 
V.  Smvth,  28  Gal.  21.) 

Cited  is  Cal.  51 ;  37  Gal.  195;  63  Cal.  128;  67 
Cal.  184;  96  Cal.  159;  distinguished  28  Cal. 
57 ;  disapproved  1  Idaho,  N.  S.,  658. 

139.  The  salary  annexed  to  a  public  office 
is  incident  to  the  title  of  the  office,  and  not  to 
its  occupation  and  exercise.  (People  ex  rel. 
Stratton  v.  Oulton,  28  Gal.  44.) 

Cited  37  Cal.  195 ;  63  Cal.  128 ;  66  Cal.  658 ; 
67  Oal.  184 ;  5  Nev.  250. 

140.  The  act  of  April  1,  1876,  for  the  ap- 
pointment of  a  state  land  commission,  pro- 
vides that  the  officers  named  therein  "  shall 
hold  their  office  for  the  period  of  three  years 
from  and  after  appointment  by  the  gover- 
nor,'' and  that  they  shall,**'  within  thirty  days 
after  their  appointment,"  meet  and  qualify. 
Held,  that  the  commissioners  were  entitled  to 
salary  from  the  date  of  their  appointment. 
(Ball  V.  Kenfield,  55  Cal.  320.) 

Cited  85  Oal.  511,513. 

141.  A  salary  of  an  office  which  is  fixed  at 
a  monthly  rate  becomes  due  and  payable 
monthly.  (Carroll  v.  Siebenthaler,  37  Gal. 
193.) 

142.  The  occupation  of  an  office  by  an  in- 
truder does  not  have  the  effect  of  deferring 
the  time  of  payment  of  the  salary  until  the 
intruder  is  ousted.  (Carroll  v.  Siebenthaler, 
87  Cal.  198.)  f 

143.  The   assignment  of   his   salary  by  a  ' 
public  officer  before  it  becomes  due  is  con-  ' 
trary  to  public  policy  and  void.    (Bangs  v. 
Dunn,  66  Cal.  72.) 

144.  The  deputies  and  copyists  of  a  county 
clerk  assigned  their  demanas  upon  the  treas- 
ury to  him,  who  in  turn  assigned  them  to  the 
X)etitioner,  at  a  date  prior  to  the  time  when 
the  services  had  been  rendered  or  the  salaries 
earned.  Held,  that  the  petitioner  took  part 
in  a  transaction  contrary  to  public  policy,  and 
must  be  held  to  have  knowingly  contra- 
vened the  law,  and  could  not  enforce  pay« 
ment  of  the  assign^  demands.  (Bangs  v. 
Duun,  66  Gal.  72.) 


8136 


OFFICES  AND  OFFICERS,  XH,  L 


145.  The  act  of  February  25,  1878  (Stats. 
1877-78,  p.  11),  called  the  **  One-twelfth  Act," 
has  no  application  to  the  auditing  and  pay- 
ment of  demands  for  salaried  officers  whose 
appointment  is  provided  for  and  salaries  fixed 
by  law.  (Oashin  y.  Dunn,  58  Cal.  681.) 
Cited  74  Cal.  416. 

146.  The  act  of  February  27, 1878,  proyiding 
that  neither  the  board  of  supervisors  of  the 
city  and  county  of  San  Francisco,  nor  any 
other  officer  haying  the  power  **  to  authorize 
or  contract  liabilities  against  the  treasury," 
shall  authorize  or  contract  for,  in  any  one 
month,  any  demand  against  the  treasury 
which  shall  exceed  one-twelfth  part  of  the 
amount  allowed  by  law  ....  to  be  expended 
within  the  fiscal  year  of  which  said  month  is 
a  part,  does  not  apply  to  the  auditing  and 
payment  of  demands  for  salaries  of  officers, 
such  as  deputy  county  clerks,  whose  appoint- 
ments are  provided  for  and  salaries  fixed  by 
law.    (Welch  v.  Strother,  74  Cal.  413.) 

147.  The  payment  of  the  salary  of  a  public 
officer  whose  office  has  been  created  and  sal- 
ary fixed  by  law  is  not  within  the  prohibition 
of  section  8  of  article  XI  of  the  constitution, 
prohibiting  any  county,  city,  township,  etc., 
from  incurring  ''  any  indebtedness  or  liability 
in  any  manner,  or  for  any  purpose,  exceeding 
in  any  year  the  income  and  revenue  provided 
for  it  for  such  year,  without  the  assent  of  two- 
thirds  of  the  qualified  voters,"  which  refers 
only  to  indebtedness  or  liability  incurred  by 
the  act  or  conduct  of  the  municipal  body. 
(Lewis  V.  Widber,  99  Cal.  412.) 

148.  An  ''extra  clerk"  appointed  by  the 
tax-collector  of  the  city  and  county  of  San 
Francisco,  under  an  authorization  of  the  board 
of  supervisors,  at  a  salary  of  one  hundred  dol- 
lars per  month,  is  an  officer  of  the  city  and 
county  with  a  fixed  salary,  and  when  a  de- 
mand for  the  salary,  has  been  presented  to 
and  allowed  by  the  board,  and  there  is  money 
in  the  treasury  applicable  to  the  payment 
thereof,  it  is  the  autv  of  the  auditor,  on  the 
presentation  of  the  demand  to  him,  to  audit 
the  same  in  the  manner  provided  by  law. 
(Enkle  v.  Edgar,  63  Cal.  188.) 

149.  A  public  officer  accused  and  found 
guilty  of  willful  misconduct  in  office  is  enti- 
tled, upon  a  reversal  of  the  judgment  of  re- 
moval, to  the  salary  of  the  office  during  the 
time  he  was  suspended  from  the  performance 
of  its  duties  by  the  erroneous  judgment  of  the 
trial  court,  and  may  compel  the  auditor,  by 
writ  of  mandate,  to  draw  n  is  warrant  for  the 
amount  of  such  salary.  (Ward  v.  Marshall, 
96  Cal.  155.) 

150.  The  right  of  a  public  officer  to  receive 
the  salary  attached  to  the  office  is  an  incident 
which  attaches  itself  to  the  legal  title  to  the 
office ;  and  he  cannot  be  deprived  of  the  sal- 
ary, because  he  was,  without  his  fault  and 
against  his  consent,  suspended  from  office  and 
released  from  the  performance  of  its  duties, 
pending  an  appeal  from  an  erroneous  judg- 
ment of  removal  for  misconduct.  (Ward  v. 
Marshall,  96  Cal.  155.) 

151.  The  fact  that  during  the  time  of  the 
suspension  from  office  of  the  officer  convicted 
of  misconduct  its  duties  were  performed  by  a 
person  properly  appointed  for  that  purpose. 


pursuant  to  section  770  of  the  Penal  Code,  and 
that  the  county  has  paid  the  salary  of  such 
appointee,  does  not  affect  the  right  of  the  sos- 
X)ended  officer  to  recover  the  salary  of  the 
office  during  the  time  of  his  suapensioiL 
(Ward  V.  Marshall,  96 Cal.  156.) 

152.  Although  section  770  of  the  Penal  Code 
provides  for  a  suspension  from  office  pending 
the  appeal  from  the  judgment  of  removal, 
that  section  must  be  construed  as  a  whole,  and 
the  right  of  appeal  given  by  it  secures  the 
usual  results  wnich  flow  from  the  reversal  of 
a  judgment,  including  the  restoration  of  aU 
rights  taken  from  the  appellant  by  the  erro- 
neous judgment,  and  the  leaving  of  the  par- 
ties where  they  stood  prior  to  its  rendition. 
(Ward  V.  Marshall,  96  Cal.  155.) 

153.  The  constitutional  provision  against 
altering  the  compensation  of  an  officer  during 
his  term  applies  to  those  officers  elected  at 
the  first  election  after  the  adoption  of  the 
constitution,  whose  salaries  were  fixed  by  pre- 
vious laws.  (Gross  v.  Kenfield,  57  Cal.'627,) 
Cited  11  Mont.  415. 

154.  Under  section  9  of  article  XI  of  the 
state  constitution,  prohibiting  the  increase  of 
compensation  of  any  county  officer  during  his 
term  of  office,  taken  in  connection  with  sec- 
tion 1004  of  the  Political  Code,  conceminf; 
appointments  to  fill  vacancies  in  office,  an  in- 
crease of  salary,  given  under  the  general 
County  Grovemment  Act,  which  enacted  that 
its  provisions  for  salaries  "shall  not  affect  the 
present  incumbents,"  does  not  accrue  in  favor 
of  one  appointed  to  fill  a  vacancy  in  an  unex- 
pired term  of  such  incumbent,  and  does  not 
commence  to  run  until  the  expiration  of  the 
term  for  which  such  incumbent  had  been 
elected.  This  result  cannot  be  evaded,  either 
by  the  original  incumbent  resigning  and  pro- 
curing himself  to  be  reappointed,  or  by  his 
resigning  and  allowing  some  other  person  to 
be  appointed.  (Larew  v.  Newman,  81  Cal. 
588.) 

Cited  8  Wyo.  706. 

155.  The  legislature,  if  it  devolves  on  the 
controller  of  state  duties  not  pertaining  to  his 
office  as  controller,  may  pay  him  a  salary 
therefor  in  addition  to  his  salary  as  con- 
troller.   (Green  v.  State,  61  Cal.  577.) 

156.  The  legislature  may  devolve  on  the 
secretary  of  state  the  performance  of  services 
foreign  to  the  office,  and  may  pay  him  a  sal- 
ary tnerefor  in  addition  to  his  salary  as  sec- 
retary of  state.  (Melone  y.  State,  51  Gal. 
549.) 

Cited  51  Cal.  677. 

157.  The  freeholders'  charter  of  the  city  of 
San  Dicjgo,  adopted  in  May,  1889,  which, 
after  fixing  the  salaries  to  be  paid  to  the  chief 
of  police  and  other  city  officers,  provides  that 
"  the  common  council,  in  the  month  of  Jan- 
uary, 1891,  and  every  four  years  thereafter, 
shall  readjust  and  fix  anew  the  amount  of  all 
official  salaries  provided  for  in  this  charter," 
is  to  be  construed  as  if  it  was  a  direct  pro- 
vision that  the  salaries  of  the  city  officials 
shall  be  fixed  in  the  month  of  January,  1891, 
and  every  four  years  thereafter,  but  that  until 
so  fixed  they  shall  be  at  the  amounts  speci- 
fied therein,  and  a  reduction,  by  the  common 
council,  of  the  salary  of  the  cnief  of  police. 
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made  in  the  month  of  January,  1891,  is  not 
an  amendment  of  the  charter,  but  is  merely 
the  execution  of  the  power  conferred  upon 
the  council  by  the  charter  itself.  (Coyne  v, 
Rennie,  97  OaL  690.) 

158.  Where  the  chief  of  police  of  the  city  of 
San  Diego,  after  his  salary  was  reduced  by 
the  common  council,  voluntarily  continued  to 
hold  the  office  and  accept^  the  reduced  sal- 
ary until  the  expiration  of  his  term,  his  de- 
mand upon  the  auditor  for  additional  salary, 
made  eight  months  after  the  term  had  ex- 
pired, was  properly  refused,  and  a  demurrer 
to  his  petition  for  a  writ  of  mandate  to  compel 
payment  thereof  was  properly  sustained. 
(Coyne  v.  Rennie,  97  Oal.  690.) 

159.  The  mere  appointment  or  election  of  a 
municipal  officer  for  a  specified  time  and  sal- 
ary creates  no  contractual  relation,  where  such 
officer  is  at  liberty  to  resign  whenever  he  may 
elect  to  do  so;  and  although  his  term  and 
salary  may  be  named  in  the  charter,  yet  there 
is  no  contract  for  a  stipulated  time  and  price 
that  is  binding  on  the  public,  and  a  municipal 
officer,  after  the  reduction  of  his  salary  durmg 
his  term,  is  not  bound  to  hold  the  office  or 
perform  the  duties  thereof.  (Coyne  v.  Ren- 
nie, 97  Oal.  690.) 

Increase  of  compensation,  allowing  for  office 
or  traveling  expenses  is  not.   See  post,  XII,  2. 

Reduction  of,  who  included  in.    See  ante,  I. 

Ordinance  diminishing  compensation  of  offi- 
cer is  valid.    See  Ordinances.  105. 

Power  of  supervisors  to  change  statutory 
compensation.    See  Treasurers,  15. 

Oixlinance  abolishing  office  and  substituting 
fees.     See  Ordinances,  106. 

Change  of  salary,  action  by  justice.  See 
Justices  of  the  Peace,  101. 

Increase  of  salary.  See  Constitutional  Law, 
264,  et  seq.  . 

Additional  compensation.  See  District  At- 
torneys, 11,  et  seq. 

Effect  of  separation  of  offices  on.  See  ante, 
XI,  1. 

Compensation,  statutes  relating  to.  See 
ConstitTitional  Law,  VIII,  S. 

Compensation,  construction  of  statute.  See 
Judges,  61,  et  seq. 

Statute  destroying  expectancy  of  officer  is 
valid.     See  Police,  9,  et  seq. 

Fixing  and  allowing  compensation  of  officers. 
See  Supervisors,  V,  8. 

Compensation  of  officers  under  void  statute 
creating  county.    See  Counties,  19. 

Compensation,  appropriation,  necessity  of. 
See  Juages,  49. 

Presentation  of  claim.  See  Municipal  Cor- 
porations, 177. 

Compelling  payment  of  official  salary.  See 
Mandamus,  II,  12,  b. 

De  facto  officer,  right  of  to  compensation. 
See  post,  XVII. 

Omcer  filling  two  offices.    See  Marshals,  1. 

Attorney  general,  compensation  of  for  extra 
eervices.    See  Attorney  General,  7. 

Clerk  of  court,  services  of,  liability  of  county 
for.    See  Clerk  of  Court,  6,  et  seq. 

Coroner  for  San  Francisco,  salary  of.  See 
Coroners,  2. 

District  judge,  compensation  of.  See  Judges, 
48,  49. 


Immigration  commissioner,  salary  of,  how 
paid.    See  Immigration,  15. 

Justices,  compensation  of.  See  Justices  of 
the  Peace,  VI. 

Justice  becoming  municipal  judge,  salary  of. 
See  Judges,  74. 

Marshals  of  cities  of  sixth  class,  compensa- 
tion of.    See  Marshals. 

Marshal  of  Redwood  City,  compensation  of. 
See  Marshals,  1. 

Prison  directors,  compensation  of.  See 
Prisons. 

Sheriff,  compensation  of.    See  Sheriffs,  VI. 

State  engineer,  compensation  of.  See  State 
Engineer. 

Tax-collectors,  comx)ensation  of.  See  Tax- 
ation, XVII. 

Treasurer  of  Sacramento  city  and  county, 
compensation  of.    See  Sacramento,  11. 

Ventura  county,  compensation  of  assessor 
of.    See  Ventura  County. 

2.  Fe0B,  Commtsstona,  Mileage;  OfSce  or  Travel' 

ing  Expenses. 

160.  The  word, ''fees"  as  used  in  section  165 
of  the  County  Government  Act,  includes  the 
commissions  estimated  by  a  percentage  al- 
lowed bv  law  on  sums  of  money  received  or 
collected.  The  percentages  provided  for  by 
the  act  are  to  be  retained  by  the  county  officers 
and  paid  into  the  treasury,  and  set  apart 
therem  as  a  salary  fund  to  be  ai)plied  to  the 
payment  of  their  salaries.  (Smith  v.  Dunn, 
68  Cal.  54.) 

161.  The  act  of  May  17, 1861,  to  fix  the  fees 
of  officers  in  the  city  and  county  of  San  Fran- 
cisco, is  amendatory  of  and  supplemental  to 
the  act  of  April  19,  1856,  incorporating  said 
city  and  county,  and  is  continued  in  force  by 
the  Political  Code.  (Adams  v.  San  Francisco, 
50  Cal.  117.) 

Cited  76  Cal.  449. 

162.  Prior  to  the  act  of  March  27,  1878,  "  to 
regulate  fees  and  salaries  in  the  county  of  Los 
Angeles,"  the  fees  of  office  were  received  by 
the  officers  to  their  own  use,  but  by  that  act 
it  was  provided  that  certain  officers  of  that 
county  (including  the  recorder)  should  receive 
salaries  for  their  services,  and  that  all  fees 
collected  should  be  paid  into  the  county  treas- 
unr  for  the  use  of  the  county :  but  it  was  pro- 
vided that  these  provisions  should  not  apply 
to  the  then  incumbent.  The  term  of  the  re- 
corder then  in  office  did  not  expire  until 
March,  1880,  at  which  time  the  term  of  office 
of  the  defendant,  who  had  been  elected  re- 
corder, commenced,  and  he,  having  failed  to 
pajr  into  the  county  treasury  certain  fees  of 
office,  this  action  was  brought  for  their  re- 
covery. Held,  the  statute  was  a  perfect  law 
and  went  into  effect  when  it  was  passed. 
(County  of  Los  Angeles  v.  Lamb,  61  Cal.  196.) 
Cited  69  Cal.  484. 

163.  Act  of  March  29, 1870,  in  so  far  as  it 
provided  for  compensation  of  recorder  by  fees, 
18  not  inconsistent  with  the  provisions  of  sec- 
tion 5  of  article  XI  of  the  constitution,  and  did 
not  cease  to  be  operative,  under  section  1  of 
article  XXII  of  the  constitution,  on  the  let  of 
July,  1880.  (San  Luis  Obispo  County  v. 
Darke,  76  Cal.  92.) 

164.  Court  cannot  determine  the  right  to 
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fees  and  emoluments  of  an  office  until  the 
right  to  the  office  is  determined.  (Meredith 
Y.  Board  of  Supervisors,  50  Cai.  433.) 

165.  The  plaintiff  was  county  clerk  and  ex 
officio  auditor  of  Plumas  county.  He  was  en- 
titled to  certain  fees  as  clerk,  and  to  certain 
fees  and  percentages  as  auditor.  During  a 
period  specified  in  the  complaint,  his  fees  as 
clerk  were  paid  by  him  into  the  counter  treas- 
ury under  an  act  of  the  legislature  which  was 
subsequently  declared  invalid,  but  he  received 
back  on  account  of  such  fees  and  for  services 
rendered  the  county  as  clerk  various  sums 
larger  in  the  aggregate  than  the  amount  paid 
in.  During  the  same  period  the  fees  and 
percentages  allowed  him  as  auditor  were  paid 
into  the  treasury  by  the  tax-collector  under 
the  same  act.  The  suit  was  brought  tore- 
cover  a  balance  alleged  to  be  due  on  account 
of  the  moneys  paid  into  the  treasury  as  above 
stated,  such  balance  consisting  of  the  amount 
paid  in,  less  the  amount  received  by  the 
plaintiff  as  clerk,  the  latter  amount  oeing 
treated  as  part  payment.  Held,  that  the 
plaintiff  is  entitled  to  recover,  that  the  ques- 
tion of  voluntary  payments  does  not  arise  in 
the  case  because  he  received  back  as  clerk 
more  than  he  paid  in,  that  the  receipt  or  ac- 
ceptance of  a  part  ef  the  indebtedness  was  not 
a  satisfaction  of  the  whole,  nor  a  waiver  of 
the  right  to  recover  the  balance,  and  that 
the  doctrine  of  estoppel  has  no  application. 
(Whiting  V.  Plumas  County,  64  Cat  65.) 

166.  The  County  Government  Act  of  March 
14,  1883,  has  not  rei)eHled  the  provisions  of 
the  acts  of  May  17,  1861,  or  of  March  5,  1870, 
or  section  3428  of  the  Political  Code,  allowing 
certain  commissions  and  mileage  to  county 
officers  on  the  amount  of  taxes  and  other  pub- 
lic revenue  collected  by  them.  (Smith  v. 
Dunn,  68  Cal.  54.) 

Mileage  of  sheriff.    See  Sheriffs,  VI. 
Mileage  of  supervisors.    See  Supervisors,  n. 

167.  Section  9  of  article  XI  of  the  constitu- 
tion, forbidding  the  compensation  of  any 
county,  city,  town,  or  municipal  officer  from 
being  increased  after  his  election  or  during 
his  term  of  office,  only  applies  to  the  compen- 
sation for  services  to  be  rendered,  and  does 
not  forbid  an  allowance  for  the  incidental  ex- 
penses of  the  office,  to  be  determined  by  the 
necessity  which  the  business  of  the  office  may 
develop.  (Kirkwood  v.  Soto,  87  Cal.  394.) 
Distinguished  94  Cal.  622. 

168.  The  County  Government  Act  fixing  a 
salary  for  county  superintendents  of  schools 
**  as  compensation  for  the  services  required  of 
them  by  law,  or  by  virtue  of  their  office," 
does  not  prevent  the  application  of  the  amend- 
ment of  section  1552  of  the  Political  Code, 
made  in  March,  1889,  allowing  each  county 
superintendent  his  traveling  expenses,  and 
other  incidental  expenses  connected  with  the 
office,  to  a  county  superintendent  holding  office 
at  the  time  of  the  amendment.  (Kirkwood 
V.  Soto,  87  Cal.  394.) 

Fees.    See  Fees ;  Recorders,  6,  et  seq. 

Fees  of  sheriff.    See  Sheriffs,  VI. 

Fees,  tax-collector,  percentage  and  fees  of. 
See  Taxation,  XVII. 

Fees  in  office,  act  regulating.  See  Constitu- 
tional Law,  258,  et  seq. 


Fees,  action  against  officers  to  recover.  See 
Statute  of  Limitations,  VI,  6. 

Action  against  usurper  in  office  for  £ee& 
See  ante,  73. 

Inconsistency  between  acts  fixing  leea.  See 
Statutes,  158. 

Allowance  by  controller  to  county  treasurer. 
See  Treasurers,  16. 

Salary,  commissions,  and  fees  of  district 
attorney.    See  District  Attorneys,  III. 

Fees,  effect  of  new  constitution  on.  See 
Constitutional  Law,  IV,  4. 

Fees,  right  of  justice  holding  ovet  to.  See 
poet,  184. 

3,  Gift  to  (MScBn. 

See  Offices  and  Officers,  VnX 

169.  The  common  council  of  the  city  of 
Sacramento,  by  resolution,  made  an  appro- 
priation to  the  mayor  of  the  cit^  of  ten 
thousand  dollars,  reciting  meritorious  ser- 
vices (but  such  as  were  within  the  line  of  his 
official  duty),  as  the  consideration,  which 
was  exclusive  of  his  salary,  which  had  been 
regularly  paid.  The  mayor  died  the  same 
day  the  resolution  was  passed,  and  did  not 
formally  accept  the  apppropriation.  Held, 
that  the  appropriation  could  not  be  recovered 
by  action  at  law.  (Heslep  v.  Sacramento,  2 
Cal.  580.) 

Extra  allowance  of  supervisors.  See  Super- 
visors, VI. 

XIII.  Tem  of  Ofilee;  Holdlnir  Hatil  Ap • 
polntment  or  ({nalillcatlOM  of  Snecessor. 

170.  Official  terms  should  not  be  extended 
beyond  time  clearlj  defined,  but  ratht^r  short- 
ened by  implication,  if  necessary.  (People 
ex  rel.  Harris  v.  Brenham,  3  Cal.  477.) 

171.  "Officers"  mentioned  in  section  2D 
of  article  XX  of  the  new  constitution,  and 
the  commencement  of  whose  terms  are  not  the 
subject  of  legislation,  but  are  fixed  by  the 
provisions  of  the  instrument  itself,  are  not 
the  county,  township,  and  municipal  officers 
who  are  distinctly  mentioned  in  section 
5  of  article  XI,  and  the  duration  of  whose 
official  terms  the  legislature  is  expressly 
directed  to  fix.  (In  re  Stuart,  53  Cal.  745.) 
Cited  56  Cal.  105,  107 ;  62  Cal.  ^7. 

172.  Where  the  act  orjranhring  a  county  pro- 
vides for  the  term  of  the  officers  first  elected, 
but  makes  no  provision  as  to  their  successors, 
the  duration  of  the  term  of  the  latter  is 
governed  by  the  general  law.  (People  ex 
rel.  Fair  v.  Colton,  iS  Cal.  84.) 

173.  The  constitution  does  not  prohibit  an 
office  created  by  the  legislature  from  con- 
tinuing: over  four  years,  but  merely  limits 
the  incumbent's  term,  which  he  holds  by 
election  or  appointment,  to  four  years.  (I^eo- 
ple  ex  rel.  Madden  v.  Stratton,  28  Cal.  382.) 
Cited  93  Cal.  157, 158. 

174.  When  office  becomes  vacant  and  is 
filled  by  appointment  the  term  of  the  officer 
appointed  continues  until  the  next  election 
by  the  people  authorized  by  law.  (People  ex 
rel.  Love  v.  Mathewson,  47  Cal.  442.) 

175.  Where  a  vacancy  occurs  in  a  munic- 
ipal office  in  San  Francisco  by  the  death 
of  the  incumbent  a  person  elected  by  the 
board  of  supervisors  to   fill  the  vacancy  is 
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entitled  to  the  office  only  until  his  successor 
is  elected  by  the  people.  (Tillson  v*  Ford,  53 
Cal.  701.) 

176.  At  the  general  election,  held  in  Yuba 
county  in  September,  1855,  W.  whs  elected 
county  treasurer  of  that  county  for  two  ^ears 
from  the  date  of  his  election,  and  until  his 
successor  was  chosen  and  qualified.  On  the 
twenty-eighth  day  of  April,  1857,  a  special  act 
was  pass^,  extending  the  term  of  this  officer 
to  the  first  Monday  in  January,  1858.  On  the 
seventh  day  of  May,  1857,  W.  resigned,  and 
8.  P.  W.  was  appointed  by  the  boara  of  super- 
visors in  his  stead.  At  the  general  election 
in  September,  1857,  F.  received  the  majority 
of  votes  for  that  office,  for  the  unexpired  term 
of  \V.,  and  claimed  the  office.  Held,  that  the 
appointee  held  for  the  balance  of  the  extended 
term,  and  that  there  was  no  vacancy  to  be 
filled  at  the  election  in  September,  1857. 
(People  ex  rcl.  Fowler  v.  Wells,  11  Oal. 
829.) 

177.  The  legislature  having  created  the 
tenth  judicial  district,  and  not  having  ap- 
pointed a  judge  therefor,  the  governor,  on  the 
Ist  of  May,  1851 ,  appointed  the  respondent,who 
was  duly  qualified.  The  relator,  on  the  10th 
of  October  thereafter,  received  a  commission 
from  the  governor  as  judge  of  said  district, 
having  been  elected  by  the  people  at  the  Sep- 
tember general  election  of  the  same  year,  and 
was  duly  qualified.  The  relator  appeared  in 
court  at  the  October  term,  and  the  respondent, 
being  on  the  bench,  claimed  the  right  to  exer- 
cise the  duties  of  judge  of  the  court.  The 
court  decided  that  he  had  no  such  right,  the 
respondent  claiming  to  hold  under  iu:^  ap- 
pointment and  commis^on  from  the  governor 
until  the  election  and  qualification  of  a  dis- 
trict judge  in  SeptemMr,  1852.  Held,  that 
the  relator  is  rightfully  entitled  to  the  said 
office.  (People  ex  rel.  Barbour  v.  Mott,  3 
Cal.  602.) 

Cited  7  Cal.  523;  10  Oal.  49;  distinguished  37 
Cal.  620. 

Term  of  office  of  one  appointed  to  fill  va- 
cancy.   See  post,  224,  227. 

178.  Appointment  by  governor  during  re- 
cess of  legislature,  for  a  term  of  four  years,  to 
fill  a  vacancy  in  the  membership  of  the  state 
board  of  health,  is  in  legal  effect  merely  an 
appointment  during  the  recess  of  the  legisla- 
ture and  until  the  adjournment  of  its  next 
sesbion.  (People  ex  rel.  Laine  v.  Tyrrell,  87 
Cal.  475.) 

Cited  93  Cal.  167. 

179.  Section  879  of  the  Political  Code,  de- 
claring that  every  officer  must  continue  to 
discharge  the  duties  of  his  office,  although  his 
term  has  expired,  until  his  successor  has  qual- 
ified, applies  to  officers  appointed  temporarily 
by  the  governor  to  fill  a  vacancy.  (People  ex 
lel.  Laine  v.  Tyrrell,  87  Cal.  475.) 

180.  The  incumbent  of  an  office  created  by 
the  legislature,  who  has  been  elected  or  ap- 
pointed to  the  same,  notwithstanding  tiie 
expiration  of  the  term  for  which  he  was 
elected  or  appointed,  continues  to  hold  the 
office  until  a  successor  has  been  duly  elected 
or  ap^>ointed.  (People  ex  rel.  Madden  v. 
Stratton,28Cal.  382.) 


Cited  3J  Cal.  643,  646;  93  Cal.  157,  158;  2  N. 
Mex.  68;  20  Or.  378;  3  Utah,  402;  4  Uuh, 
433. 

181.  A  person  who  held  an  office  in  this 
state  by  appointment  of  the  governor  before 
the  cocles  took  effect,  which  office  was  con- 
tinued by  the  Political  Code,  is  entitled,  even 
if  the  term  of  office  has  expired,  to  continue 
to  discharge  its  duties  until  his  successor  has 
qualified.  (People  ex  rel.  Parkinson  v.  Bis- 
sell,  49  Cal.  407.) 

Cited  4  N.  Mex.  103. 

182.  The  state  librarian  holds  over  his  of- 
fice, after  the  expiration  of  his  term,  and  until 
the  election  and  qualification  of  his  successor, 
by  title,  notwithstanding  the  law  creating  the 
office  contains  no  provision  authorizing  him  to 
do  so.  (People  ex  rel.  Stratton  v.  Oulton,  28 
Cal.  44.) 

Cited  28  Cal.  387,  389,  390;  37  Cal.  623,  643, 
646;  62  Cal.  566;  67  Cal.  118;  8  Nev.  109;  2 
N.  Mex.  68;  20  Or.  378. 

183.  The  above  rule  applies  to  civil  func- 
tionaries whose  duties  consist  in  the  safe- 
keeping and  current  management  of  public 
property  committed  to  their  care  and  cu8t<xiy. 
(People  ex  rel.  Stratton  v.  Oulton,  28  Cal.  44.) 

184.  In  1877  the  plaintiff  was  elected  one  of 
the  justices  of  the  peace  lor  Milpitas  town- 
ship, qualified  as  sucn,  and  entered  upon  the 
discharge  of  his  official  duties.  At  the  elec- 
tion in  1879  one  Topham  was  elected  as  his 
successor,  but,  having  failed  to  qualify,  the 
plaintiff  held  over.  In  1882  the  plaintiff  was 
again  elected  a  justice  of  the  -pesLce  for  the 
townshij),  the  board  of  supervisors  having 
meanwhile  provided  for  the  election  of  but  one 
justice  for  that  township.  He  failed,  however, 
to  qualify,  but  continued  to  discharge  the 
duties  of  justice.  The  action  was  brought  to 
recover  tne  fees  allowed  by  law  for  certain 
services  thereafter  rendered  by  him  as  justice. 
Held,  that  the  plaintiff  was  entitled  to  re- 
cover, as,  under  section  879  of  the  Political 
Oode,  he  was  entitled  to  the  office  until  the 
qualification  of  his  successor.  (French  v. 
County  of  Santa  Clara,  69  Cal.  519.) 

185.  A  statute  or  constitution  may  show  an 
intention  to  fix  and  limit  precisely  the  tenure 
of  an  officer,  so  that  at  a  particular  time  his 
authority  will  cease,  although  an  absolute 
vacancy  and  absence  of  authority  result  there- 
from ;  yet,  unless  such  intention  appears,  the 
officer  IS  entitled  to  exercise  the  functions  of 
his  office  until  another  person  is  qualified  to 
assume  them.  (People  ex  rel.  Parsons  v. 
Edwards,  93  Cal.  153.) 

186.  Section  16  of  article  XX  of  the  consti- 
tution, providing  that  the  term  of  an  officer 
not  provided  for  in  the  constiiution  may  be 
declared  by  law,  but  tliat  in  no  case  shall  the 
term  exceed  four  years,  does  not  forbid  a  hold- 
ing over  until  a  successor  has  been  chosen  and 
has  qualified,  but  merely  limits  the  incum- 
bent's term  by  election  or  appointment.  (Peo- 
ple ex  rel.  Parsons  v.  Edwards,  93  Cal.  153.) 

Power  of  legislature  to  extend  term  of  of- 
fice.   See  ante,  126, 134. 

Term  of  officers  where  new  county  organ- 
ized.    See  ante,  40. 

Deputy,  term  during  pleasure  of  officer. 
See  ante,  X. 
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Ordinance  that  officer  should  hold  one 
year,  "or  until  successor  appointed/'  effect 
of.    See  Fire  Department. 

Holding  until  successor  elected.  See  Super- 
visors, 4.  et  seq. 

Holding  until  qualification  of  successor. 
See  Controllers,  II. 

Term  of  office  of  district  attorney.  See  Dis« 
trict  Attorneys,  I. 

Granger  of  the  port,  term  of.  See  Ganger 
of  the  Port,  5. 

Where  term  of  office  not  fixed.  See  Con- 
stitutional Law,  98. 

Abolition  of  appointing  power,  effect  on. 
See  Fire  Department. 

Statute  fixing  term  at  ^ve  years  is  void. 
See  Public  Health,  1. 

Term  of  office  of  commissioners  of  Yosemite 
Valley.    See  Yosemite  Valley. 

XIT.  Tacancy  In. 

/.  What  Constitut9%. 
a.  Construction  of  Statute  or  Constitution. 

187.  Public  office  does  not  become  vacant 
except  uix>n  happening  of  one  of  events  enu- 
merated in  section  996  of  the  Political  Code. 
(Rosborough  v.  Boardman,  67  Cal.  116.) 
Cited  1  N.  Dak.  194 ;  1  S.  Dak.  18. 

188.  When  constitution  clearly  enumerates 
events  that  shall  constitute  vacancy  in  a  par- 
ticular office  we  must  suppose  all  other  causes 
of  vacancy  excluded,  especially  when  this  con- 
struction can  lead  to  no  injurious  results. 
(People  ex  rel.  Melony  v.  Whitman  10  Cal. 
38  ) 

Cited  10  Cal.  191. 

p      b.  Failure  of  Officer  to  Qualify. 

189.  There  is  no  difference  between  vacancy 
occasioned  by  failure  of  {>erson  elected  to  qual- 
ify and  a  vacancy  occasioned  by  his  resigna- 
tion immediately  after  aualifyinff.  Per  Field, 
J.,  dissenting.  (People  ex  rel.  Melony  v* 
Whitman,  10  Cal.  38.) 

190.  Office  becomes  vacant  when  person 
elected  thereto  does  not  qualify  at  afl,  and 
fails  to  file  his  official  oath  or  bond  within 
the  time  prescribed,  under  section  996  of  the 
Political  Code.  (People  ex  rel.  Showers  v. 
Taylor,  57  Cal.  620.) 

Cited  63  Cal.  176;  69  Cal.  520;  85  Cal.  511, 
512. 

19i.  Such  person  is  an  incumbent  within 
the  meaning  of  said  section.  (People  ex  rel. 
Showers  v.  Taylor,  57  Cal.  620.) 

192.  The  failure  on  the  part  of  the  controller 
elect  to  qualify  created  a  vacancy  in  the  office 
for  the  term  for  which  he  was  elected.  This 
vacancy  the  governor,  by  the  constitution, 
was  authorized  to  fill  by  appointment ;  and, 
having  done  so,  the  appointee  was  entitled  to 
take  possession,  and  enter  on  the  duties  of 
such  office.  Per  Field,  J.,  dissenting;.  (Peo- 
ple ex  rel.  Melony  v.  Whitman,  10  Cal.  38.) 

193.  Neglect  of  plaintiff  to  qualify  for  office 
within  ten  days  stipulated  by  law,  after  his 
election,  was  a  refusal  on  his  part  to  serve, 
and  vacated  the  office,  so  far  as  he  had  anv 
right  thereto.  (Payne  v.  San  Francisco,  3  Cal. 
122.) 

Cited  14  Cal.  155;  63  Cal.  176;  85  Cal.  511. 


194.  Appointee  is  not  required  to  qualify 
until  he  has  received  his  commission,  and  hia 
failure  to  qualify  cannot  create  a  vacancy  if 
he  has  received  no  commission.  (People  ex 
rel.  Laine  v.  Tyrrell,  87  Cal.  475.) 

195.  Under  the  provisions  of  law  leaairinff 
certain  officers  to  file  their  official  bonds  with 
the  secretary  of  state,  within  a  specified 
period,  with  the  approval  of  the  governor 
indorsed  thereon  and  signed  by  him  (Stats* 
1850,  sees.  1-3,  p.  74),  and  declaring  an  office 
to  be  vacated  by  the  neglect  of  the  ofiSoer  to 
give  the  bond  required  by  law  within  a  speci- 
ned  period  C' Act  concerning  offices,"  paaeed 
April  28,  1851,  sec.  39),  the  faOure  of  the  gov- 
ernor to  indorse  his  approval  on  the  lx>nd 
does  not  vacate  an  office,  where  an  incumbent 
has,  within  the  time  fixed  by  law,  given  a  suf- 
ficient bond,  presented  it  to  the  governor  for 
his  approval,  and  depoeited  it  in  the  office  of 
the  secretary  of  state.  (People  ex  rel.  Cas- 
serly  v.  Fitch,  1  Cal.  619.) 

Cited  7  Cal.  440. 

Vacancy  by  failore  to  qualify.  See  ante, 
51;  Controllers,  7. 

Vacancy,  failure  to  file  official  oath.  See 
Public  Health,  2. 

c  Insanity. 

196.  Section  996  of  the  Political  Code,  pro- 
viding that  an  office  becomes  vacant  on  the 
happening  of  the  insanity  of  the  incumhent» 
found  upon  a  commission  issued  to  determine 
the  fact,  refers  to  a  commission  out  of  chan- 
cery, and  not  to  the  statutory  proceeding  to 
send  a  person  to  an  insane  asylum.  (Estate 
ofMoore,  68Cal.  281.) 

d.  Nonuser. 

197.  A  public  office  becomes  vacant  by  non~ 
user,  and  subject  to  be  filled  by  the  appoint* 
ing  power,  when  the  lawful  incumbent  volun- 
tarily surrenders  the  office  to  another  under 
the  mistaken  belief  that  the  latter  had  been 
elected  as  and  was  his  rightful  successor,  and 
acting  upon  such  belief  for  a  period  of  two 
years  ceases  to  discharge  the  duties  of  the 
office,  and  makes  no  demand  of  the  person  to 
whom  he  had  surrendered  it  to  be  restored 
thereto.  (People  ex  rel.  McGarvey  v.  Hart- 
well,  67  Cal.  11.) 

Cited  85  Cal.  511. 

e.  Disqualification  of  Incambent. 

198.  If  an  act  creating  an  office  provides  that 
the  incumbent  of  another  office  (naming  it) 
shall,  ex  officio,  till  the  office  created,  and  the 
incumbent  of  the  other  office  is  by  the  consti- 
tution prohibited  from  holding  the  office  cre- 
ated, there  is  no  vacancy  to  be  filled  by  the 
governor,  and  an  appointment  by  him  is  with- 
out authority  and  void.  (People  ex  rel.  Sim- 
mons V.  Sanderson,  30  Cal.  160.) 

Cited  19  Nev.  208. 

f.  Absence  from  State;  Removal  from  Dis- 
trict. 

199.  Under  section  996  of  the  Political  (}odey 
which  provides  that  an  office  becomes  vacant 
upon  toe  happening  of  certain  specified  events 
l)efore  the  expiration  of  the  term,  one  ot  which 
is  the  absence  of  the  officer  from  the  state  for 
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a  period  of  more  than  sixty  days,  without  per- 
mission of  the  legislature,  the  absence  of  an 
officer  for  such  a  period  effects  a  vacancy  ipso 
facto,  which  the  appointing  i)ower  has  the 
right  to  fill  upon  satisfactory  evidence  of  the 
absence,  without  the  institution  of  lesral  pro- 
ceedings, though  the  incumbent  is  not  thereby 
concluded  as  to  the  fact  of  the  occurrence  of 
Buch  event.  (People  ex  rel.  Fleming  v.  Shorb, 
lOOOal.  637.) 

200.  The  fact  that  the  absence  of  the  treas- 
urer from  the  state  was  necessarv  tohis  health, 
and  that  its  continuance  beyond  the  sixty  day 
limit  was  inevitable  by  reason  of  his  sickness, 
is  immaterial,  as  absence  from  the  state  with- 
out the  consent  of  the  legislature  or  board  of 
supervisors  for  over  sixty  days  absolutely 
effects  a  vacancy  in  the  office  regardless  of  the 
cause.  (People  ex  rel.  Fleming  v.  Shorb,  100 
Gal.  637.) 

201.  In  an  action  in  the  nature  of  a  quo 
warranto  information  against  a  county  treas- 
urer and  his  deputies  on  the  relation  of  one 
claiming  the  office  of  treasurer  by  virtue  of  an 
appointment,  where  the  complaint  alleged 
that  the  treasurer  had  been  absent  from  the 
state  for  a  period  of  over  sixty  days  without 
the  consent  of  the  legislature  or  the  board  of 
supervisors,  by  reason  of  which  the  office  be- 
came vacant,  whereupon  the  relator  was  ap- 
pointed as  county  treasurer,  and  that  the 
former  treasurer  was  still  absent  from  the 
state,  and  the  answer  of  his  deputies  admitted 
his  absence,  alleging  that  it  was  caused 
through  sickness,  a  judgment  in  favor  of  the 
relator  as  against  the  deputies  is  proper. 
(People  ex  rel.  Fleming  v.  Shorb,  100  Cal.  637.) 

202.  Office  becomes  vacant,  ipso  facto,  upon 
incumbent  ceasing  to  be  inhabitant  of  district 
(if  the  office  be  lo^)  for  which  he  was  elected, 
or  within  which  the  duties  of  the  office  are 
required  to  be  discharged  under  section  996  of 
the  Political  Code ;  and  a  successor  may  be  ap- 
pointed without  a  previous  adjudication  that 
the  office  is  vacant.  So  held,  in  an  action  for 
usurpation  of  office  brought  by  the  people, 
upon  the  relation  of  one  who  had  been  duly 
apx>ointed  and  qualified  as  supervisor  of  a 
certain  district,  against  a  subsequent  ap- 
pointee of  the  county  judge  to  the  same  office. 
(People  ex  rel.  Tracy  v.  Brite,  55  Cal.  79.) 
Cited  85  Cal.  611;  100  Cal.  541. 

Absence  from  the  state.    See  Judges,  III. 

g.  Expiration  of   Term;    Where    Duties   of 
Office  Continue  to  be  Discharged. 

203.  The  mere  expiration  of  the  term  of  the 
incumbent  of  an  office  does  not  create  a  va- 
cancv  such  as  the  governor  alone  is  authorized 
to  fill  by  the  appointment  of  a  successor. 
(People  ex  rel.  Lame  v.  Tyrrell,  87  Cal.  475.) 

204.  Whether  a  failure  to  elect  a  successor 
leaves  an  office  vacant  at  the  expiration  of  the 
term,  in  the  sense  of  the  eighth  section  of  the 
fifth  article  of  the  constitution,  which  provides 
that  '*  when  any  office  shall,  from  any  cause, 
become  vacant,  and  no  mode  is  provided  by 
the  constitution  and  laws  for  filling  such  va- 
cancy, the  governor  shall  have  power  to  fill 
such  vacancy  by  granting  a  commission, 
which  shall  expire  at  the  end  of  the  next  ses- 
sion of  the  legislature,  or  at  the  next  election 


of  the  people,"  considered,  but  not  fully  de- 
cided. (People  ex  rel.  Shoaff  v.  Parker,  37  Cal. 
689.) 
Cited  37  Cal.  621,  627, 630. 

205.  Where  the  appointment  to  an  office  is 
vested  in  the  governor,  with  the  advice  and 
consent  of  the  senate,  and  the  term  of  the 
incumbent  expires  during  a  recess  of  the  leg- 
islature, and  the  governor  appoints  a  suc- 
cessor to  the  office,  neld,  that  there  has  been 
no  vacancy  in  office,  and  that  this  appoint- 
ment vested  in  the  appointee  a  risht  to  hold 
for  his  full  term,  subject  only  to  be  defeated 
bv  the  nonconcurrence  of  the  senate.    (Peo- 

Sle  ex  rel.  Ryder  v.  Mizner,  7  Cal.  519.) 
ited  8  Cal.  15;  10  Cal.  7,  46;  28  Cal.  392;  37 
Cal.  618,  et  seq,  642,  647,  649;  62  Cal.  669: 
8  Or.  535. 

206.  It  would  seem  that  the  evident  intent 
of  the  constitution  is  to  limit  the  executive 
patronage.  If  the  appointment  by  the  gov- 
ernor to  such  an  office,  the  term  of  which 
expires  during  a  recess,  be  an  appointment 
to  fill  a  vacancy,  the  practical  effect  is  to  in- 
crease the  executive  patronaee,  giving  the 
power  of  removal  from  such  offices,  where  the 
term  expires  during  a  recess  of  the  legisla- 
ture, bj  failing  to  appoint  during  the  session 
precedmg.  (People  ex  rel.  Rvder  v.  Mizner, 
7  Cal.  519.) 

207.  In  order  to  establish  that  such  an  ap- 
pointment was  only  to  fill  a  vacancy,  it  must 
oe  shown,  (1),  that  a  vacancy  existed;  and, 
(2),  that  no  mode  of  filling  it  was  provided. 
(People  ex  rel.  Ryder  v.  Mizner,  7  Cal.  519.) 

208.  When  the  act  creating  an  office  and 
fixing  the  duration  of  the  term  provides  that 
the  officer  shall  be  elected  by  the  le^slature, 
and  hold  his  office  until  his  successor  is  elected 
and  qualified,  the  failure  of  the  legislature  to 
elect  at  the  expiration  of  the  term  does  not 
create  such  a  vacancy  as  the  governor  is 
authorized  to  fill  by  appointment,  but  the  in- 
cumbent holds  until  his  successor  is  elected 
by  the  legislature.  (People  ex  rel.  Baird  v. 
mon,  37  Cal.  614.) 

209.  Where  the  term  of  an  office  is  fixed 
and  determinate,  a  provision  requiring  the 
officer  to  continue  *'  to  discharge  the  duties  of 
his  office,  although  his  term  has  expired, 
until  his  successor  has  qualified,''  adds  an 
additional  contingent  and  defeasible  term  to 
the  original  fixed  term,  and  excludes  the  pos- 
sibility of  a  vacancy,  within  the  appointing 
I)ower  of  the  governor,  except  in  case  of 
death,  resignation,  ineligibility,  or  the  like, 
and  the  office  is  held  by  the  same  title,  or  by 
as  high  and  lawful  tenure,  after  the  prescribed 
term,  until  the  title  of  a  duly  elected  and 
qualified  successor,  at  least,  as  before  and 
during  the  term.  (People  ex  rel.  Parsons  v. 
Edwards,  93  Cal.  153.) 

210.  The  act  to  establish  an  insane  asylum 

grovidiii^  that  the  resident  physician  shall  hold 
is  office  for  two  years,  and  until  his  succes- 
sor is  appointed  and  qualified,  held,  that  on 
failure  of  the  legislature  to  elect  at  the  expira- 
tion of  the  incumbent's  term  the  office  be- 
comes de  jure  vacant,  and  can  be  filled  by  the 
governor,  under  article  V,  section  8,  of  the 
constitution.  (People  ex  rel.  Langdon  v. 
Reid,  6  Cal.  288.) 
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Cited  8  Cal.  11;  10  Cal.  49;  22  CaL  812;  87 
Cal.  642;  dlBtinguiBhed  28  Cal.  392;  disap- 
proved 37  Cai.  616,  et  eeq* 

211.  The  words  extending  the  incambent's 
tenure  **  until  his  saocessor  is  appointed  and 
qualified  **  were  intended  only  to  prevent  a 
hiatus  or  interregnum  occurring  between  the 
last  day  of  the  incumbent's  term  and  the  day 
on  which  his  successor  enters  into  office,  dur- 
ing which  time  the  incumbent  is  a  mere  locum 
tenens.  (People  ex  rel.  Langdon  y.  Beid,  6 
Cal.  288.) 

212.  Any  other  rule  would  continue  the 
incumbent  of  any  elective  office  for  another 
full  term,  where  there  was  a  failure  to  elect 
his  successor,  for  ii  there  is  no  vacancy  caused 
thereby,  there  is  no  authority  for  an  election, 
except  to  fill  a  vacancy,  until  the  expiration 
of  another  term.  (People  ex  rel.  Langdon  y. 
Reid,  6Cal.  288.) 

213.  Where  an  officer  continues  to  discharge 
the  duties  of  the  office  after  the  exi>iration  of 
his  term,  and  before  the  qualification  of  his 
successor,  there  is  no  vacancy  in  the  office,  in 
the  absolute  sense,  nor  in  any  sense  which 
would  authorize  the  governor  to  fill  it  with- 
out the  consent  of  the  senate  first  had.  (Peo- 
ple ex  rel.  Parsons  v.  Edwards,  93  Cal.  153.) 

2i4.  If  the  term  of  the  incumbent  of  an  office, 
filled  by  an  appointment  of  the  governor, 
which  requires  the  confirmation  of  the  sen- 
ate, has  expired,  but  he  still  continues  to 
discharge  its  duties,  there  is  no  such  vacancy 
in  the  office  as  will  authorize  the  governor  to 
fill  it  by  the  appointment  of  a  successor  with- 
out the  consent  of  the  senate  first  had.  (Peo- 
ple ex  rel.  Parkinson  v.  Bissell,  49  Cal.  407.) 
Cited  66  Cal.  658;  67  Cal.  118;  87  Cal.  479; 

93  Cal.  157;  7  Col.  612. 

215.  If  an  office  filled  by  appointment  of 
the  governor  requires  the  confirmation  of  the 
senate  such  a  vacancy  therein  as  will  author- 
ise the  governor  to  fill  the  same,  without  the 
consent  of  the  senate,  can  be  caused  only  by 
the  death  or  resignation  of  the  incumbent,  or 
by  the  happening  of  some  other  event,  by 
reason  of  which  the  duties  of  the  office  are 
no  longer  discharged.  (People  ex  rel.  Park- 
inson y.  Bissell,  49  Cal.  407.) 

216.  Under  section  8  of  article  Y  of  the 
constitution,  providing  that  **  when  any  office 
shall  from  any  cause  become  vacant,"  the 
^vemor  shall  have  power  to  fill  the  vacancy 
if  no  other  mode  is  provided  for,  the  office 
must  have  become  vacant  by  the  resignation 
or  death  of  the  incumbent,  or  some  other 
event  by  which  the  duties  of  the  office  were 
no  longer  discharged,  before  the  executive 
function  of  apx)ointment  can  be  called  into 
existence.  (People  ex  rel.  Parsons  v.  Ed- 
wards, 93  Cal.  153.) 

217.  When  there  is  a  person  in  possession 
of  an  office  who  is  expressly  authorized  by 
the  statute  or  constitution  to  discharge  its 
duties  temporarily,  till  the  power  upon  whom 
the  duty  of  election  or  appointment  is  de- 
volved can  regularly  act,  the  governor  has  no 
power  to  appoint,  because  no  vacancy  exists 
within  the  meaning  of  article  V,  section  8, 
of  the  constitution.  (People  ex  rel.  Baird 
V.  Tilton,  37  Cal.  614.) 


Cited  66  Cal.  657;  67  Cal.  118;  76  CaL  635: 
93  Cal.  157, 158 ;  8  Or.  535. 

218.  When  the  term  cl  an  officer  expires, 
and  the  law  or  the  constitution  authorises 
him  to  hold  over  until  his  suooeasor  is  elected 
and  qualified,  the  old  incumbent  is  authorized 
to  discharge  the  duties  of  the  office  until  a 
qualified  successor  presents  himself  who  has 
been  elected  by  the  body  upon  which  the 
power  of  election  is  devolved;  and  the  gov- 
ernor has  no  power  to  appoint  a  successor. 
(People  ex  reL  Baird  v.  Tilton,  37  Cal.  614.) 
Cited  62  Cal.  566;  87  CaL  479;  20  Or.  878;  4 

Utah,  433. 

219.  Existence  of  incumbent,  and  vacancy 
in  same  office,  at  same  time,  is  only  im- 
possible when  the  office  is  of  the  same 
term.  The  office  may  be  filled  for  one  term, 
and  vacant  for  the  succeeding  term.  Per 
Field,  J.,  dissenting.  (People  ex  rel.  Melony 
y.  Whitman,  10  Cal.  88.) 

Expiration  of  term  of  sheriff.  See  Sher- 
iffs, iV,  2. 

Vacancy,  expiration  of  term  of  police  com- 
missioner.   8^  Police,  4. 

Vacancy  in  office.  See  Governors ;  Insane 
Asylums,  4,  et  seq;  Judges,  III;  State  li- 
brary, 2. 

Vacancy  in  office  of  sheriff.  See  Sherifib, 
II. 

Vacancy  in  office  of  board  of  sax>eryisorB. 
See  Supervisors,  I. 

Vacancy  in  office  of  district  attorney.  See 
District  Attorneys,  I. 

2.  Power  to  Docfare  OfSce  Vacant 

220.  Power  to  declare  office  vacant  ia  vested 
under  statute,  where  the  duty  to  approve  of 
the  bond  of  the  officer  is  lodged.  That  duty 
is  imposed  upon  the  county  judge,  and  not 
the  su^rvisors;  and  where  the  supervisors 
of  Mann  county  declared  the  office  of  con- 
stable vacant,  because  the  constable  failed  to 
comply  with  their  order  to  file  a  new  bond, 
held,  that  they  exceeded  their  jurisdiction. 
(People  ex  rel.  De  Fries  y.  Marin  Ck>unty,  10 
Cal.  344.) 

Power  of  governor  to  remove  an  apxwintee. 
See  Pilots  and  Piloti^,  6,  et  seq. 

Appointment  to  office  when  there  is  an  in- 
cumbent as  a  vacancy.  See  Executors  and 
Administrators,  33,  34,  35,  102,  503. 

3.  Powor  to  Fill. 

221.  Power  to  fill  vacancy  and  power  to  fill 
office  are  distinct  and   substantive  powers. 
(People  ex  rel.  Aylett  v.  Langdon,  8  Cal.  1.) 
Cited  5  Col.  464. 

222.  Power  to  fill  office  carries,  by  implica- 
tion, power  to  fill  vacancy,  and  all  necessary 
authority  to  carry  out  the  original  power  and 
prevent  it  from  becoming  inoperative.    (Peo- 

gle  ex  rel.  Casserly  y.  Fitch,  1  Cal.  519.) 
ited  1  Nev.  80. 

228.  Power  to  elect  includes  power  to  fiU 
vacancies.  (People  ex  rel.  Grorham  y.  Camp- 
bell, 2  Cal.  135.) 

224.  Power  of  the  governor  to  fill  vacancy 
in  office  created  by  the  failure  of  the  legisla- 
ture to  elect  is  not  derived  from  the  statute, 
but  from  article  V,  section  8,  of  the  constita- 
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tion,  and  the  appointee  of  the  executive  would 
only  hold  until  an  election  by  the  next  legis- 
lature. (People  ex  rel.  Aylett  Y.  Langdon,  8 
<Jal.  1.) 

Cited  37  Cal.  650;  3  Or.  585;  diBapph>ved  37 
Cal.  617. 

225.  It  is  only  in  cases  where  there  is  no  in- 
cumbent to  hold  over  that  the  law  will  allow 
the  appointment  of  the  executive  to  fill  the 
office.  (People  ex  rel.  Melony  v.  Whitman, 
10  Cal.  38.) 

226.  The  eighth  section  of  article  V  of  the 
constitution  by  its  terms  only  applies  to  those 
cases  of  vacancies  for  filling  which  no  other 
mode  is  provided  '*by  the  constitution  and 
laws,"  and  has  no  application  to  vacancies, 
ttie  mode  of  filling  which  is  provided  by  the 
law  of  1851.  (People  ex  reL  Wetherbee  v. 
Oazneau,  20  Cal.  503.) 

Cited  76  Cal.  635. 

227.  The  power  of  filling  vacancies  in  office, 
Tested  in  the  governor  of  the  state  bv  article 
Y,  section  8,  of  the  constitution  of  the  state, 
applies  only  to  vacancies  occurring  under  cir- 
cumstances when  the  original  appointing  (or 
electing)  power  cannot  act.  Such  power  is 
limited  by  the  x>eriod  when  the  people  or  the 
legislature  can  elect  or  appoint,  on  the  arrival 
of  which  his  power  ceases,  and  the  right  of 
appointment  returns  to  the  appointing  power. 
(People  ex  rel.  Oasserly  v.  Fitch,  1  Cal.  519.) 
Cited  2  Cal.  137 ;  3  Cal.  177 ;  7  Cal.  525 ;  8  Cal. 

15;  28  Cal.  392;  79  Cal.  485. 

228.  When  mode  of  filling  vacancy  in  office 
is  provided  by  law,  other  than  by  the  appoint- 
ment of  the  governor,  the  governor  nas  no 
power  to  fill  such  vacancy  by  his  appointment. 
(People  ex  rel.  Madden  v.  Stratton,  28  Cal. 
882.) 

Power  of  governor  to  appoint,  and  rights  of 
appointee.    See  ante,  192. 

229.  The  office  of  ''practicing  physician  of 
the  Yuba  County  Hospital ''  is  a  county  office, 
and  a  vacancy  therein  cannot  be  filled  b^  the 
board  of  supervisors,  except  upon  petition 
signed  by  at  least  thirty  qualified  electors. 
(People  ex  rel.  Flint  v.  Harrington,  63  Cal. 
2570 

Vacancy,  power  of  governor  to  fill.  See 
Insane  Asylums,  6. 

Appointment  by  governor  to  vacancy,  when 
void.    See  State  Printer. 

Appointment  of  sheriffs.    See  SherifFs,  II. 

San  Francisco,  vacancies  in  office  and  filling 
of.     See  San  fVancisco,  V,  2. 

Vacancy  in  supervisors,  how  filled.  See 
Supervisors,  6. 

Vacancy,  election  to  fill.  See  Elections,  5, 
et  seq. 

Vacancies,  mandamus  to  compel  election 
to  fill.    See  Mandamus,  39,  et  seq. 

XT.  Besignation  from  Olllce* 

230.  One  who  has  been  elected  to  an  office 
cannot  resign  the  same  until  the  time  has  ar- 
rived when  he  is  entitled  bylaw  to  possess  the 
same,  and  he  has  taken  the  oath  and  given 
the  required  bond,  and  entered  upon  the  dis- 
charge of  its  duties.  (Miller  v.  Sacramento 
County,  26  Cal.  93.) 

Cited  28  Cal.  388;  34  Cal.  541;  8  Utah,  402; 
distinguished  28  Cal.  57. 


231.  An  attempt  by  one  elected  to  an  office 
to  resign  theaame  before  he  has  qualified  and 
entered  upon  the  discharge  of  its  duties  is 
abortive  and  ineffec<^ual.  (Miller  v.  Sacra- 
mento County,  25  Cal.  93.) 

232.  Resignation  is  ineffectual  without  its 
acceptance  by  the  appointing  power.  (People 
V.  Porter,  6  Cal.  26.) 

Cited  3  Nev.  573. 

233.  A  finding  that  at  the  time  the  relator 
resigned  the  office  in  question  he  was  of  sound 
mind,  and  that  his  resignation  was  not  pro- 
cured through  fraud,  or  upon  an  offer  by  the 
respondent  to  share  with  him  the  salary  at- 
tached to  the  office,  held,  supported  by  the  evi- 
dence. (People  ex  rel.  Clough  ▼.  Levy,  71 
Cal.  618.) 

234.  Where  an  appointee,  subsequent  to 
election,  accepts  an  appointment  as  surveyor 
seneral  instead  of  the  state  office  to  which  he 
has  been  elected,  and  duly  qualifies  and  enters 
upon  the  discharge  of  the  duties  of  such  fed- 
eral office,  his  acts  operate  as  a  resignation  of 
his  right  to  the  state  office.  Per  Field,  J.,  dis- 
senting. ( People  ex  rel.  Melony  ▼.  Whitman, 
10  Cal.  38.) 

No  distinction  between  failure  to  qualify  and 
resignation.    See  ante,  XXV,  1,  b. 

XYI.  Mlscondnet,  Bemovalf  or  Impeach- 
ment* 

/.  Pow9r  of  Appointing;  Power  to  Romofo. 

235.  The  provision  of  the  constitution  giv- 
ing to  the  appointing  power  the  right  of  re* 
moval  at  pleasure  of  incumbents,  the  duration 
of  whose  term  is  not  provided  for  by  the  con- 
stitution or  declared  by  law,  must  be  con- 
strued to  deny  the  right  of  removal  in  those 
cases  where  the  tenure  is  defined.  (People  ex 
rel.  Finlay  v.  Jewett,  6  Cal.  291.) 
Distinguished  81  Cal.  26. 

236.  A  law  which  provides  that  an  officer 
may  be  removed  in  a  certain  waj,  or  for  a  cer- 
tain cause,  does  not  restrain  or  limit  the  power 
of  removal  to  the  cause  or  manner  indicated. 
(People  ex  rel.  Attorney  General  ▼.  Hill,  7 
Cal.  97.) 

Cited  59  Cal.  678. 

237.  Power  to  remove  is  incident  to  power 
to  appoint,  as  a  general  proposition,  and  is 
made  so  expressly  bv  the  constitution.  (Peo- 
ple ex  rel.  Attorney  General  v.  Hill,  7  (3al.  97.) 
Cited  83  Cal.  456;  6  Dak.  511. 

238.  Only  way  in  which  this  power  of  re- 
moval of  appointing  power  can  be  limited  is 
by  first  fixmg  the  duration  of  term  of  office, 
and  then  providing  the  mode,  if  deemed  nec- 
essary, by  which  the  officer  may  be  removed 
during  the  term.  (People  ex  rel.  Attorney 
General  v.  Hill,  7  Cal.  97.) 

239.  The  ijower  of  the  governor  to  appoint 
being  exercised,  he  had  no  further  control 
over  the  office  until  the  appointee  had  been 
rejected  by  the  senate.  (People  ex  rel.  Ryder 
V.  Mizner,  7  Cal.  519.) 

240.  Where  the  term  of  an  office  is  fixed  by 
the  constitution  or  the  statute  the  power  of 
removal  does  not  exist  in  the  executive. 
(People  ex  rel.  Ryder  v.  Mizner,  7  Cal.  519.) 

241.  It  seems  that  the  law  providing  that 
party  shall  not  be  removed  from  office,  except 
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in  a  given  case,  where  the  duration  of  the  office 
is  not  declared,  would  be  nn constitutional. 
(People  ex  reU  Attorney  General  y.  Hill,  7 
Cal.  97.) 

342.  Appointment  made  by  majority  of 
board  of  supervisors  may  be  revoked  at  anv 
time  before  the  certificate  of  election  is  issued., 
and  another  person  may  be  a|^pointed.  (Con- 
ger V.  Gilmer,  32  Gal.  75.) 
Cited  85  Gal.  513;  87  Cal.  479. 

Power  of  removal.    See  Notaries,  23. 
Appointment,  governor,  power  of  to  revoke. 
See  Immigration,  6. 

2.  Misconduct  in  OfKice;  Misappropriation;  Charg- 
ing lllogal  Fobs. 

243.  A  state  harbor  commissioner  who  cor- 
ruptly consents  to  leasins:  wharves  belonging 
to  the  state  for  less  than  the  real  value  of  tneir 
rental,  and  who,  in  consideration  thereof,  re- 
ceives from  the  lessee  a  sum  of  money,  or  who 
directs  the  employees  of  the  board  of  harbor 
commissioners  to'neglect  to  keep  accounts  of 
money  collected  by  them  from  rent  of  wharves, 
and  to  pay  a  portion  therec^  over  to  him,  or  to 
buy  silver  plate  for  him  with  the  same,  or 
who  appoints  wharfingers  on  the  recommenda- 
tion of  a  third  person  on  an  agreement  that 
such  third  person  will  recommend  customers 
to  trade  at  the  commissioner's  store,  or  who 
votes  to  contract  with  a  j^rson  to  dredge  the 
harbor,  without  advertising  for  bids,  in  con- 
sideration of  receiving  a  portion  of  the  money 
paid  for  dredging  from  the  person  who  per- 
forms the  same,  or  who  favors  employing  per^ 
sons  to  perform  any  work  on  the  wharves  in 
consideration  of  receiving  from  such  persons 
a  portion  of  the  money  paid  therefor,  or  who 
instructs  wharfingers  to  collect  from  vessels 
the  full  sum  for  dockage,  but  to  retain  and 
pay  over  to  him  a  portion  thereof  and  not  ac- 
count to  the  state  therefor,  is  guilty  of  neglect 
in  the  performance  of  official  duty,  within  the 
meaning  of  the  act  approved  March  14,  1853, 
entitled  *'An  act  to  prevent  extortion  in  office 
and  to  enforce  official  duty."  (Matter  of 
Marks,  45  Cal.  199.) 

244.  \  tax-collector  may  be  removed  from 
office,  under  section  772  of  the  Penal  Code,  who 
knowingly,  willfully,  and  corruptly  retained 
in  his  possession  and  appropriated  to  his  own 
use  double  and  illegal  taxes,  although  collected 
hy  his  deputies  and  clerks  inadvertently,  and 
without  evil  intent  on  their  part  or  on  the 

Sart  of  the  tax-collector.    (Woods  v.  Varnum , 
5CaU639.) 

245.  A  tax-collector  who,  during  the  last 
month  of  his  first  term  of  office,  collected  taxes 
not  due,  and  willfully  and  corruptly  retained 
them  and  converted  them  to  his  own  use,  it 
not  being  his  duty  to  pay  over  such  taxes  to 
the  treasurer  or  settle  with  the  auditor  until 
the  next  month,  when  his  next  term  of  office 
be^an,  to  which  he  had  been  re-elected,  is 
guilty  of  misconduct  during  his  second  term, 
for  wnich  he  can  be  removed  during  such  sec- 
ond term.  (Woods  v.  Varnum,  85  Cal. 
639.) 

246.  Before  an  officer  can  be  removed  from 
office  and  fined,  under  the  provisions  of  section 
772  of  the  Penal  Code,  for  charging  and  receiv- 
ing illegal  fees,  the  court  must  find  that  such 


fees  were  knowingly,  willfully,  or  corruptly 
taken.    (Triplett  v.  Munter,  50  Gal.  644.) 
Cited  68  Cal.  325 ;  72  Cal.  522 ;  85  Cal.  592, 643. 

Misconduct  in  office.  See  Criminal  Law. 
XXI,  41. 

Misconduct  of  justice.  See  Justices  of  the 
Peace,  VIII. 

Indictment  of  for  embeizlement.  See 
Criminal  Law,  1525. 

3,  Procoedinga  for  Summary  RomoraL 

247.  A  constitutional  officer  cannot  be  di- 
vested of  his  office,  otherwise  than  as  pre- 
scribed by  the  constitution  of  the  state. 
(People  ex  rel.  Attorney  General  v.  Wells,  2 
Cal.  198.) 

248.  The  provisions  of  chapter  2  of  part  2, 
title  2,  of  the  Penal  Code,  concerning  "  the 
removal  of  civil  officers  otherwise  than'  by 
impeachment,"  must  prevail  as  to  all  matters 
and  questions  arising  out  of  the  subject  mat- 
ter thereof  over  any  provision  of  law  in  any 
other  title  of  the  code,  or  in  any  statute  which 
conflicts  with  or  contravenes  the  provisions  of 
that  chapter.    (Woods  v.  Varnum,  83  Cal.  46.) 

249.  While  the  constitution  has  provided 
that  the  governor,  lieutenant  governor,  secre- 
tary of  state,  controller,  treasurer,  attorney 
general,  surveyor  general,  justices  of  the  su- 
preme court,  and  district  judges  shall  be  im- 
peached by  the  assembly  and  tried  by  the 
senate,  it  has  left  all  other  civil  officers  to  be 
tried  for  misdemeanor  in  office  in  such  man- 
ner as  the  legislature  may  provide.  (Matter 
of  Marks,  45  Cal.  199.) 

Cited  85  Cal.  643. 

250.  The  act  of  March  30, 1874  (Stots.  187S- 
74,  p.  911),  providing  for  a  judgment  of  re- 
moval from  office  of  municipal  officers  for 
malfeasance  in  office  upon  complaint  of  any 
person,  and  for  a  money  judgment  in  favor  of 
the  complainant  for  one  hundred  dollars,  was 
repealed  by  the  inconsistent  provision  of  the 
act  of  March  13,  1883  (Municipal  Corporation 
Act,  sec  11;  Stats.  1883,  p.  266),  providing 
for  removal  from  office,  and  conviction  of  a 
misdemeanor  to  be  punished  as  such ;  and  a 
complaint  by  a  private  person  under  the 
former  act,  after  the  passage  of  the  Municipal 
Corporation  Act,  must  be  dismissed.  (Groas- 
man  v.  Kenniston,  97  Gal.  379.) 

Cited  97  Cal.  882. 

251.  The  act  of  March  14,  1853,  entitled 
"An  act  to  prevent  extortion  in  office  and  to 
enforce  official  duty"  has  not  been  repealed. 
(Matter  of  Marks,  45  Cal.  199.) 

252.  The  act  entitled  "An  act  to  prevent  ex- 
tortion in  office  and  to  enforce  official  duty/' 
approved  March  14,  1853,  was  designed  to 
afford  a  remedy  of  a  summary  character 
against  officeholders  who  were  guilty  of  ex- 
tortion or  of  neglect  in  the  performance  of 
official  duties.  (Matter  of  Marks,  45  Gal. 
199.) 

253.  Any  private  citizen  may  make  com- 
plaint to  the  district  court  against  an  officer 
for  extortion  in,  or  neglect  of,  official  duties, 
under  the  act  approved  March  14, 1853.  (Laws 
1853,  p.  40.)    (Matter  of  Marks,  45  Cal.  199.) 

254.  Section  889  of  the  Penal  Code,  provid- 
ing that  "  when  the  proceedings  are  had  for 
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the  removal  of  district,  county,  manidpal,  or 
township  officers,  they  may  be  commenced  by 
an  accusation  or  information  in  writing,  as 
provided  in  sections  758  and  772,"  does  not 
authorize  a  private  individual  to  commence  a 
proceeding  to  remove  anv  such  officer  from 
his  office  because  of  willful  misconduct  in 
office,  other  than  that  mentioned  in  section 
772  of  the  Penal  Code,  but  such  proceeding 
must  be  commenced  by  accusation  presented 
by  a  grand  jury,  as  provided  in  section  758  of 
the  same  code.  (Crossman  v.  Lesher,  97  CaU 
382.) 

255.  Section  772  of  the  Penal  Code,  provid- 
ing for  the  summary  removal  of  officers,  and 
for  an  accusation  in  writing  verified  by  the 
oath  of  any  person  against  an  officer  for  neg- 
lect to  perform  his  official  duties,  and  requir- 
ing the  superior  court  before  which  the 
accusation  is  presented  to  cite  the  party 
charged  to  appear  before  the  court  at  a  time 
designated,  and  to  proceed  to  hear  the  accusa- 
tion in  a  summary  manner,  etc.,  contemplates 
proceedings  founded  upon  a  written  accusa- 
tion of  a  private  person,  and  not  upon  a  pub- 
lic indictment  or  information  brought  in  the 
name  of  the  people.  (Woods  v.  Varnum,  85 
Cal.  639.) 

256.  The  proceeding  under  section  772  of 
the  Penal  Code  lies  only  against  one  in  office, 
and  not  against  one  whose  term  has  expired ; 
but  the  accusation  sufficiently  shows  the  ac- 
cused to  be  in  office  when  it  avers  Uiat  he  "is, 
and  at  all  times  herein  mentioned  was.  the 
duly  qualified  and  acting  tax  collector,"  etc. 
(Woods  V.  Varnum,  85  Oal.  689.) 

257.  The  siimmarv  proceeding  provided  by 
flection  772  of  the  f^enal  Code  against  public 
officers  who  have  charged  and  collected  ille- 
gal fees,  or  refused  or  neglected  to  perform 
their  official  duties,  has  for  its  object  the  re- 
moval of  such  officers  from  office,  and  cannot 
be  maintained  against  them  after  they  have 
ceased  to  hold  office.  (Smith  v*  Ling,  68  Cal. 
S24.) 

258.  The  district  courts  have  jurisdiction  of 
an  action  commenced  under  the  act  of  March 
14,  1853,  to  prevent  extortion  in  office  and  to 
enforce  official  duty,  and  the  county  courts 
have  not  jurisdiction  of  such  actions.  (Mat- 
ter of  Marks,  45  Cal.  199.) 

259.  In  order  to  give  the  superior  court  aiip 
thority  to  enforce  the  penal  provisions  of  sec- 
tion 772  of  the  Penal  Code  for  the  removal 
from  office  of  an  unfaithful  officer  of  the  state, 
or  of  a  county,  or  municipalitv,  who  is  within 
its  jurisdiction,  all  the  facts  snowing  that  the 
accused  is  a  state,  county,  or  municipal  officer 
within  the  jurisdiction  oi  the  court,  and  when, 
how,  and  where  he  refused  or  neglected  to 
perform  his  official  duty,  must  be  plainly  and 
fully  alleged,  and  the  proceeding  must  be  in- 
stituted while  the  accused  is  still  in  office,  and 
not  after  his  term  has  expired.  (In  re  Stow, 
98  Cal.  587.) 

260.  The  accusation  need  not  conform  to 
the  requirements  of  sections  950,  951,  and  952 
cf  the  Penal  Code,  which  do  not  apply  to  a 
proceeding  to  remove  an  officer  from  office, 
bnt  deal  solely  with  the  requirements  of  in- 
dictments in  purely  criminal  actions ;  but  the 
accusation  is  sufficient  if  it  contains  the  sub- 

Cal.  Dienr,  Vol.  11.— *86 


stance  of  what  is  required  in  subdivision  2  of 
section  950,  viz:  ''A  statement  of  the  acts 
constituting  the  offense  in  ordinary  and  con- 
cise language,  and  in  such  a  manner  as  to  en- 
able a  person  of  common  understanding  to 
know  what  is  intended."  (Woods  v.  Var- 
num, 85  Cal.  639.) 

261.  The  accusation  in  a  summary  proceed- 
ing to  remove  an  officer  must  show  with  cer- 
tainty whether  the  defendant  is  accused  df 
chai]Sing  and  collecting  illegal  fees  for  his 
services,  or  of  refusal  or  neglect  to  perform 
his  official  duties.  If  the  accusation  is  for  the 
former  offense  it  must  allege  that  the  fees 
were  illegal  and  were  collected.  (Smith  v. 
Ling,  68  Cal.  324.) 

Cited  72  Cal.  522;  85  Cal.  643. 

262.  The  accusation  in  a  summary  proceed- 
inff  to  remove  an  officer  must  allege  that  the 
defendant  acted,  or  omitted  to  act,  knowinglv, 
willfully,  or  corruptly.  (Smith  v.  Ling,  68 
Cal.  824.) 

263.  A  written  accusation,  under  section 
772  of  the  Penal  Code,  against  certain  individ- 
ualSj  charging  that  '*  while  acting  in  the 
official  capacity  of  commissioners  of  Grolden 
Grate  Park,"  they  willfully  omitted  to  insert 
a  provision  that  eisht  hours  should  constitute 
a  legal  day's  work  in  a  contract  for  labor 
upon  said  public  park,  and  that  they  com- 
pelled the  laborers  employed  by  them  to  work 
nine  hours  daily,  and  praying  their  removal 
from  office,  and  for  a  judgment  for  five  hun- 
dred dollars  in  favor  of  the  informer,  as  pro- 
vided in  said  section  of  the  Penal  C)ode.  out 
not  averring  where  Golden  Gate  Park  la 
located,  or  that  the  defendants  were  officers 
of  the  state  or  of  any  county  or  municipality 
when  the  contract  was  entered  into,  or  that 
they  held  office  when  the  accusation  was  filed, 
is  fatally  defective.  (In  re  Stowe,  98  Cal. 
587.) 

264.  An  accusation  against  a  tax-collector 
to  remove  him  from  office  for  failure  to  per- 
form his  official  duties,  which  charges  that 
the  accused  is,  and  was  at  all  times  mentioned, 
the  duly  elected  and  acting  tax-collector,  and 
that  as  such  he  willfully  and  corruptly  re- 
fused and  neglected  to  perform  his  official 
duties,  in  that  he  collected  taxes  not  legally 
due,  and  did  not  pay  them  into  the  county 
treasury,  or  notify  the  persons  from  whom 
they  had  been  thus  collected,  but  fraudu- 
lently and  corruptly  retained  the  same,  and 
appropriated  them  to  his  own  use,  giving 
in  detail  the  names  of  a  number  of  persons 
from  whom  taxes  were  collected  and  the 
amounts  of  such  taxes,  is  sufficient  to  require 
his  removal  from  office,  and  a  demurrer 
thereto  should  be  overruled.  (Woods  v.  Var- 
num, 85  Cal.  639.) 

265.  An  accusation  for  the  removal  of  an 
officer,  commencing'' J.   M.  W.  upon  oath 

{>re8ents,"  etc.,  '*  the  following  accusation,  al- 
eging,"  etc.,  and  subscribed  and  sworn  to 
before  the  clerk,  makes  the  whole  document 
an  affidavit  upon  which  perjury  could  be  as- 
signed, and  is  a  sufficient  verification  of  the 
accusation  under  section  772  of  the  Penal 
Code.    (Woods  v.  Varnum,  85  Cal.  639.) 

266.  The  *'  summary  manner"  of  the  trial 
of  civil  officers    for  misdemeanor  in  office, 
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mentioned  in  section  772  of  the  Penal  Code, 
excludes  the  right  of  trial  by  jary,  and  the 
manner  of  the  trial  is  within  the  power  of 
the  l^islatnre,  under  article  IV,  section  18,  of 
the  constitution.    (Woods  y.  Varnom,  85  Oal. 

267.  The  provision  of  the  constitution  that 
the  **  right  of  trial  by  jury  shall  be  secured  to 
all,  and  remain  inviolate,"  refers  generally  to 
those  cases  in  which  the  right  of  trial  by  jury 
existed  at  common  law  at  the  time  of  the 
adoption  of  the  constitution,  and  does  not  in- 
clude new  offices  created  by  the  statute  after 
the  adoption  of  the  constitution,  or  the  case 
where  uie  legislature  creates  an  office,  and 
subjects  the  incumbent  to  a  trial  for  his  official 
misconduct  without  a  jury.  (Woods  v.  Var- 
num,  85  Cal.  039.) 

268.  In  a  proceeding  under  section  772  of 
the  Penal  Code  the  statute  gives  no  warrant 
for  a  judgment  for  costs  against  the  state  for 
costs.  (People  ex  rel.  Alderman  v.  Kirkpat- 
rick,  57  Oal.  353.) 

Cited  85  Cal.  643. 

269.  Whether  in  such  case  the  court  may 
allow  costs  against  the  informer,  ^uery? 
(People  ex  rel.  Alderman  v.  Kirkpatrick,  57 
Cal.  363.) 

Removal  during  second  term  for  failure  to 
pay  over  at  end  of  first.    See  ante,  XVI,  2. 

Removal  for  misconduct,  right  to  salary  on 
reversal  of  judgment.    See  ante,  XII,  1. 

Removal  of  supervisors.  See  Supervisors, 
V,  16. 

Appeal  in  action  to  remove  officer,  effect  of. 
See  Appeals,  VIII,  6. 

Appellate  jurisdiction  over  proceedings  to 
oust  officers.    See  Appeals,  I>  S,  h, 

XYII.  De  Facto  Olllcen. 

270.  One  entering  into  the  possession  of  the 
office  of  judge  of  a  district  court  by  color  of 
right  becomes  judge  de  facto,  and  his  title 
to  the  office  can  he  questioned  only  by  an 
action  brought  directly  for  that  purpose. 
(People  V.  Sassovich,  29  Cal.  480.) 

Cited  34  CaL  523;  40  Cal.  656;  63  Cal.  177;  8 
Mont.  430,  432;  21  Nev.  55;  15  Or.  460. 

271.  Although  the  person  elected  may  not 
possess  the  necessary  qualifications  to  entitle 
him  to  take  or  hold  office,  jjet,  if  he  enter 
upon  the  discharge  of  its  duties,  he  becomes 
an  officer  de  facto,  and  his  right  to  hold  the 
office  can  only  be  contested  by  direct  proceed- 
ings for  that  purpose.  The  question  of  his 
eligibility  or  ineligibility  can  never  be  inquired 
into  in  a  collateral  action,  and  can  only  be 
raised  in  the  courts  by  a  direct  proceeding  to 
contest  the  election  or  by  a  writ  of  quo  war- 
ranto. (Satterlee  v.  San  Francisco,  23  CaL 
315.) 

Cited  63  Cal.  177. 

272.  Where  an  apijointee  of  the  governor, 
to  fill  a  vacancy  in  a  judicial  office,  holds  the 
office  for  several  years,  because  of  no  valid 
election  by  the  people  of  his  successor,  his 
acts  are  as  binding  and  effectual  as  to  third 
persons  as  though  he  held  the  office  by  strict 
law.  (People  ex  reU  Weetbrook  v.  Ros- 
borough,  14  Cal.  180.) 

Cited  82  Cal.  347. 


27S.  Though  the  action  of  a  de  facto  officer 
to  hold  an  existing  office  cannot  be  questioned 
collaterally,  this  principle  does  not  apply 
when  the  office  does  not  exist.  There  cannot 
be  a  de  facto  judge  of  a  court  that  has  no  legal 
existence.    (People  y.  Toal,  85  OaL  333.) 

274.  An  officer  de  facto,  acting  even  in  good 
faith  under  a  claim  of  right  to  an  office,  is 
not  entitled  to  recover  the  compensation  pro- 
vided by  law  to  the  exclusion  of  the  officer 
de  jure.  ( People  ex  reL  Culbertson  v.  Potter, 
63  Cal.  127.) 

Cited  67  Cal.  184 ;  96  Cal.  159 ;  14  Or.  251. 

275.  A  de  facto  officer  cannot  recover  the 
salary  annexed  to  the  office  as  the  salary  is 
incident  to  the  title  to  the  office  and  not  to  its 
occupation  and  exercise.  (Burke  y.  Edgar, 
67  Cal.  182.) 

Cited  96  Cal.  159. 

Action  to  recover  books  of  office  from.  See 
ante,  VI. 

Eligibility  of  to  office.    See  ante,  IL 

Supervisor  after  his  term  is  not.  See  Supers 
visors.  3. 

Sheriff  invalidly  appointed  by  county  judgOi 
See  Sheriffs,  3. 

I>e  facto  sheriffs,  powers.  See  Mortgages, 
XIX,  18,  c 

De  facto  grand  jnry,  powers  of.  See  Jniy 
and  Jurors,  369. 

De  facto  trustees,  who  are,  and  powers.  See 
Reliffious  Societies,  14,  et  seq. 

Validity  of  acts  of.    See  Corporations,  626i 

OFFICIAL  BOim. 

See  Bonds,  III. 
Discharge  of  sureties  on.    See  Suretyship, 

€)ounty  treasurer's,  attachment  on.  See 
Attachment,  88. 

OFFICIAL  REGISTER. 

What  is.    See  Registration,  TIT. 

OFFICIAL  REPORTERS. 

See  Shorthand  Reportei 


OLOGRAPmC  WJLUi. 

See  Wills,  V. 

OMISSIONS. 

Record   on  appeal,  omissions  in.     See  Ap- 
peals, VI,  7. 

ONE-TWELFTH  ACT. 

Constmction  of.     See  Offices  and  Offioen, 

145,  et  seq. 

OPEN  AND  CLOSE. 

See  Pleading  and  Practice,  XX,  & 

OPENING. 

Wills,  opening  of.    See  WUls,  VL 

Re-examining  case  after  rendition  of  fods* 
ment.    See  Pleading  and  Practice,  XX,  16. 

Opening  case  for  further  evidence.  See 
Evidence,  X,  3. 

Opening  default.    See  Defaults,  VL 
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OPEimie  STATEMENT. 

See  CrimiDal  Law,  XVIII,  6 ;  Pleading  and 
Practice,  XX,  5. 
Nonsuit  on.    See  Nonsuit,  IV,  1. 

OPmoNS. 

See  Appeals,  Xn,  8;  JudgmentSi  III;  Stare 

Decisis* 

Law  of  the  case.    See  Law  of  the  Case* 

What  is.    See  Findings,  1. 

Opinion  of  trial  court  is  not  finding.  See 
Findings,  2. 

Construction  of.    See  Stare  Decisis. 

Construction  of  opinions  of  supreme  court. 
See  Appeals,  XII,  8. 

Opinion  is  not  obiter  dictum,  when.  See 
Prohibition,  15. 

Dicta.    See  Law  of  the  Case,  IV. 

Reading.    See  Instructions,  \IL, 

Failure  to  file  decision  within  statutory 
time,  new  trial  for.    See  New  Trial,  IV,  12. 

Is  not  part  of  findings  though  incorporated. 
See  Findings,  89. 

Opinion  is  not  a  finding.    See  Findings,  81. 

Legislators,  opinions  of.  See  Statutes, 
VIII,  4. 

Formation  or  expression  of,  effect  of.  See 
Jury  and  Jurors,  VII,  5,  c. 

OPIKIOHS  OF  WITNESSES. 

See  Evidence,  V. 

OPIUM. 

Ordinance  affecting  sale  or  smoking  oL    See 
Ordinances,  IV,  7,  e. 

OPTIONAL  CONTRACTS. 

See  Contracts,  n,  5. 

Limitation  of  actions  on.    See  Statute  of 
Limitations,  VI,  4,  L 
Enforcement.     See   Specific  Performance, 

iy,9. 

Options,  time  of  exercise  and  waiver  of. 
See  vendor  and  Vendee,  X,  4. 

OPTIONS. 

Lease,  option  in  to  purchase.  See  Landlord 
and  Tenant;  XIV. 

Contract  is  one  of  sale  and  not  for  purchase 
of  option,  when.  See  Vendor  and  Vendee,  17, 
et  seq. 

ORAL  CONTRACTS. 

See  Statute  of  Frauds. 

ORAL  STIPULATIONS. 

See  Stipulations,  TIT. 

ORANGE  COUNTY. 

Liabili^  of,  for  indebtedness  of  Los  Angeles 
county.    See  Counties,  18. 

Creation  of,  effect  on  jurisdiction  of  courts. 
See  Counties,  8. 

Act  creating,  validity.  See  Constitutional 
Law,  224. 

ORDER  OF  EXAMINATION. 

Assignee  in  insolvency  may  apply  for.    See 
Bankrupty  and  Insolvency,  IX,  2. 


ORDER  OF  PROOF. 

See  Evidence,  X,  8. 

ORDER  OF  SALE. 

See  Estates  of  Deceased  Persons,  VII,  4,  L 

ORDERS. 

See  Ordinances :  Pleading  and  Practice, 

xvni. 

On  equalization  of  taxes,  conclusiveness  of. 
See  Taxation,  VI,  7. 

For  street  improvement,  form  of,  validity 
and  conclusiveness  of.    See  Streets,  XII,  d. 

AppealabUity  of.    See  Appeals,  XL 

ORDER  TO  SHOW  CAUSE. 

See  Contempt,  V,  8;  Scire  Facias. 

Order  to  show  cause.  See  Bankruptcy  and 
Insolvency,  VI,  7. 

ORDINANCES. 

I.  Wliat  Acts  may  or  must  be  Done  by. 
n.  Passage  of. 

1.  Meetings  cU  Which  Pa$sed;  Pauage 

not  a  Judicial  Act, 

2.  Majority  Required  to  Pats;  Adopting 

Code  SecttoM  by  Eeferenee  to  Numr 
her. 
8.  Publication  of  Ordinances, 

4.  Attestation  and  Authentication, 

5.  Where  Two  Boards  of  Aldermen* 

6.  Recording  of. 

7.  Proof  of  and  Evidence  as  to. 

m.  Construction  of;  Ordinance  as  a  Con- 
tract. 
IT.  Talidlty  of. 

1.  General  Police  Powers. 

2.  Reasonableness  of;  LimU  of  Penalty 

Must  be  Reasonable. 

8.  Punishing  Act  Punishable  by  Oen- 

ercU  Law;  Confiicting  with  General 

Law. 
4.  Unconstitutional  in  Part. 
6.  Ratification  or  Adoption  of  InvfiUd 

Ordinance. 

6.  Action  to  Set  Aside  Void  Ordinance. 

7.  Validity  of  Particular  Ordinances. 

a.  Limiting  Liberty  of  Avocation 

Generally. 

b.  Prohibiting  Emplo3rment  of  Fe- 

males in  Dance-halls. 
c  Limiting  Employment  or  Hours 
of  Labor. 

d.  Laundry  Ordinances. 

e.  Affecting   Sale  or   Smoking  of 

Opium. 

f.  Regulatine  Liquor  TraflSc 

f.  Prohibiting  Slaughter-houses. 
.  Regulating  Insane  Asylums. 
L  Regulating  Keeping  or  Feeding  ot 
Ck>ws;  Prohibiting  Running  of 
Animals  in  Street. 
1.  Affecting  Public  Officers. 
&.  Regulatmg  Fire  Limits. 
1.  Changing;  Location  of  Streets. 
m.  Prohibiting  Selling;  of  Pools  or 
Visiting    Gambling-house    or 
House  of  Ill-fame. 
n.  Prohibiting  Profane  Swearing. 
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o.  Throwing  Rubbish  in  Street;  Ob- 
Btructing  Sidewalk;  Removing 
Dead  Animals. 

p.  Requiring  Destruction  of  Squir- 
rels. 

q«  Regulating  Death  Certificates 
and  Permits  for  Interments. 

r.  Regulating  Rules  of  Evidence; 
Delegating  Corporate  Powers; 
Miscellaneous  Ordinances. 

T.  Tlolation   of;   Actions    for;   Pmiisli- 

ment* 

TI.  Repeal  of. 

Order  for  street  work  is  not.  See  Streets, 
243. 

'*  Proper  ordinances,"  meaning  of.  See 
Highways,  110. 

Sufficient  to  show  adoption  of  plans  and  lo- 
cation of  route,  when,  bee  Eminent  Domain, 
119. 

Mexican  law,  ordinances  under.  See  Mexi- 
can Law. 

Van  Ness.    See  San  Francisco,  XIV,  7. 

Construction  of  Van  Ness  ordinance.  See 
San  Francisco,  XIV,  7,  c. 

Licenses.    See  Licenses.  II. 

I.  What  Acts  maj  or  must  be  Done  bj« 

1.  Legislative  department  of  city  govern- 
ment can  act  only  tnrough  medium  of  an  or- 
dinance, but  the  ordinance  may  be  in  the  form 
of  a  resolution,  or  be  preceded  by  the  words, 
'*  Be  it  ordained,"  etc.  (Creighton  y.  Man- 
son,  27  Cal.  613.) 

2.  When  charter  of  municipal  corporation 
requires  it  to  do  certain  acts  by  resolution,  it 
may  do  the  same  acts  by  ordinance.  (City  of 
Los  Angeles  v.  Waldron,  65  Cal.  283.) 

3.  Under  section  37  of  the  County  Grovern- 
ment  Act  the  board  of  supervisors  is  required 
to  act  by  order,  and  an  ordinance  is  not  nec- 
essary for  the  purposes  of  that  section,  though 
required  by  the  act  for  some  other  purposes. 
(People  ex  rel.  Mariposa  County  v.  (jounts,  89 
Cal.  15.) 

U.  Passage  of. 

/.  Meetinga  at  Which  Passed;  Passage  not  a 

Judicial  Act. 

4.  The  passage  of  a  certain  preamble  and 
resolution  by  tne  board. of  supervisors  held 
not  to  be  the  exercise  of  the  judicial  function ; 
it  was  an  attempt  to  make  law,  not  to  render 
a  judgment  under  the  existing  law.  (Spring 
Valley  W.  W.  v.  Brvant,  52  Cal.  138.) 

Cited  54  Cal.  877. 

5.  The  act  of  March  13, 1888— section  4045 
of  the  Political  Code — ^requiring  boards  of  su- 
pervisors to  fix  the  rates  of  county  licenses  on 
the  first  Monday  of  October  in  each  year,  was 
repealed  by  the  County  Government  Act  of 
March  14,  1883.  After  the  adoption  qf  the 
latter  act,  an  ordinance  of  a  board  of  super- 
visors establishing  the  rates  of  county 
licenses,  passed  at  a  session  other  than  a 
regular  session,  and  before  the  board  had  pro- 
vided bv  ordinance  for  regular  sessions,  as  re- 
quired oy  section  25  of  the  ace,  is  invalid. 
(County  of  San  Luis  Obispo  v.  Hendricks,  71 
Cal.  242.) 

6.  Where  a  board  of  supervisors  meets  on 


the  regular  day  fixed  therefor  by  an  ordi- 
nance passed  in  conformity  with  the  County 
Government  Act  of  March  14,  1883,  it  has 
power  to  adjourn  from  time  to  time  until  its 
Dusiness  is  completed,  and  an  ordinance 
passed 'at  an  adjourned  meeting  is  not  invali- 
dated, either  because  the  clerk  of  the  board, 
in  his  record  of  its  proceedings,  described  the 
adjournment  as  a  '*  recess,"  nor  because,  dur^ 
ing  the  time  of  the  adjournment,  the  members 
of  the  board  acted  as  a  board  of  equalization. 
(£x  parte  Mirande,  73CaL  365.) 
Cited  100  Cal.  271. 

7.  Section  22  of  the  County  (Government 
Act,  which  went  into  operation  on  the  four- 
teenth davof  May,  1883,  did  not  terminate  a 
session  of  the  board  of  supervisors  legally 
commenced  prior  thereto,  and  continued  nrom 
day  to  day  until  the  sixteenth  day  of  May, 
and  an  ordinance  adopted  on  that  day  is  valid. 
(£x  parte  Benninger,  64  Cal.  291.) 

Cited  73  Cal.  370;  distinguished  71  Cal.  248. 

8.  Where  the  question  at  issue  is,  whether 
an  ordinance  of  the  supervisors  imposing  a 
license  tax  was  passed  at  a  regular  meeting, 
and  the  plaintiff  introduced  in  evidence  & 
prior  ordinance  of  the  supervisors,  declaring 
that  the  regular  meetings  should  be  held  on 
the  first  Monday  of  every  month,  the  validity 
of  which  ordinance  was  not  put  in  issue  by 
the  pleadings,  the  plaintiff  is  not  required  to 
show  that  the  meeting  at  which  such  ordi- 
nance was  passed  was  itself  a  regular  meeting. 
(County  of  San  Diego  v.  Seifert,  97  Cal.  594.) 

When  to  be  passed.    See  Licenses,  II,  3. 

Resolution,  passage  of.  See  Municipal  Cor- 
porations, 202. 

Passage  of,  County  Government  Act  does 
not  apply  to  San  Francisco.  See  San  Fran* 
Cisco,  17. 

Licenses,  passage  of  ordinances  fixing.  See 
Licenses,  II,  8. 

Reviewing  passage  of  by  certiorari.  See 
Certiorari,  111. 

2.  ttajority  Required  to  Pass:    Adopting    Cod^ 
Sections  by  Reference  to  Mumber. 

9.  Under  the  charter  of  1851  of  the  citv  of 
San  Francisco  an  ordinance,  to  be  valid,  had 
to  be  passed  by  a  majority  of  the  votes  of  aU 
the  aldermen  whom  the  charter  provided 
should  be  elected.  (Grogan  v.  San  Francisco, 
18  Cal.  590.) 

Cited  23  Gal.  818. 

10.  The  charter  of  the  city  of  San  Francisco 
provides  that  no  ordinance  or  resolution  shall 
DC  passed  except  by  a  majority  of  all  the  mem- 
bers elected.  The  number  of  members  elected 
being  eight,  held,  that  an  ordinance  passed  by 
a  vote  of  four  in  the  affirmative  to  three  in  the 
negative  was  not  passed  by  a  majority  of  aJl 
the  members  elected,  and  was  therefore  void. 
(San  Francisco  v.  Uazen,  5  Cal.  169.) 

Cited  7  Cal.  875;  16  Cal.  618;  23  Cal.  318. 

11.  Under  the  charter  of  San  Francisco  in 
1853  no  ordinance  could  have  any  validitv 
unless  it  received  the  votes  of  a  majority  of  all 
the  members  elected  to  the  board  of  aiders 
men.  The  board  consisted  of  eight  members. 
One  of  the  members  elected  that  year  was  an 
alien,  and  ineligible,  yet  he  was  sworn  in,  and 
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entered  upon  the  discharge  of  his  duties. 
Held,  that  there  were  eight  members  elected, 
and  that  it  required  five  votes  to  pass  an  ordi- 
nance. ( Satterlee  y.  San  Francisco,  23  Cal.  314. ) 
Cited  33  Cal.  140. 

12.  The  charter  of  1851  of  the  city  bf  San 
Francisco  vested  the  legislative  power  of  the 
city  in  a  common  council,  consisting  of  a  board 
of  aldermen  and  a  board  of  assistant  alder- 
men, each  composed  of  eight  members,  and 
provided  that  no  ordinance  or  resolution 
should  be  passed  unless  by  a  majority  of  the 
members  elected  to  each  board.  On  the  6th 
of  December,  1853,  the  mayor  of  the  city  ap- 
proved of  what  purported  to  be  an  ordinance 
passed  by  the  common  council,  providing  for 
the  sale  of  certain  slip  property  of  the  city. 
This  ordinance  is  designated  in  the  official 
book  of  city  ordinances  as  Ordinance  No.  481. 
At  the  time  the  ordinance  was  presented  to 
the  board  of  assistant  aldermen  there  was  a 
vacancy  in  the  board  occasioned  by  resigna- 
tion of  one  of  its  members,  so  that  there  were 
but  seven  members  in  office.  Of  these  seven, 
four  members  voted  for  the  ordinance  and 
three  a^inst  it.  Held,  that  the  ordinance 
not  having  received  a  majority  of  the  entire 
board^-of  the  constituted  members — was  never 
passed,  but  was  in  fact  rejected.  (McCracken 
V.  City  of  San  Francisco,  16  Cal.  591.) 

Cited  23  Cal.  318;  53  Cal.  250. 

13.  An  ordinance  passed  in  pursuance  of 
section  871  of  the  Municipal  Qorporation  Act 
mav  adopt  certain  sections  of  the  Political 
Code  by  reference  to  their  number.  (City  of 
San  Luis  Obispo  v.  Pettit,  87  Cal.  499.) 

3.  Publication  of  Ordinances, 

14.  Under  the  San  Francisco  Consolidation 
Act  every  ordinance  or  resolution  of  the  board 
of  supervisors  involving  an  expenditure  in  ex- 
cess of  five  hundred  dollars  must,  after  its  in- 
troduction, be  published,  with  the  ayes  and 
nays,  in  some  daily  city  newspaper  at  least 
five  successive  days  before  final  action  on  the 
same.  (Spring  Valley  W.  W.  v.  Ashbury,  52 
Cal.  126.) 

15.  Where  a  resolution  authorizing  an  ez- 

Senditure  not  to  exceed  ninety-two  thousand 
ollars  was  passed  by  the  board  of  su^rvisors 
of  ^an  Francisco,  but  was  not  published  as 
required  by  law,  and,  upon  the  refusal  of  the 
auditor  to  allow  it,  an  appeal  was  taken  to  the 
board,  whereupon  another  resolution  was 
passed  allowing  the  expenditure,  but  such 
order  was  not  published,  held,  that  both  reso- 
lutions were  void  for  want  of  publication. 
(Spring  Valley  W.  W.  v.  Ashbury,  52  Cal. 
126.) 

16.  Ordinance  provided  that  the  clerk  of  the 
council  should  certify  to  its  passage,  and  cause 
it  to  be  published  in  a  designated  newspaper. 
Held,  that  the  order  for  publication  was  suffi- 
cient, and  the  fact  that  it  was  contained  in 
the  ordinance  did  not  affect  either  the  order 
or  ordinance.  (Matter  of  Guerrero,  69  Cal.  88.) 
Cited  77  Cal.  542. 

17.  To  render  the  order  effectual  its  publi- 
cation was  not  necessary.  (Matter  of  Guerrero, 
69  Cal.  88.) 

18.  The  requirement  of  the  charter,  that 
the  board  of  trustees  ''  shall  cause  to  be  pub- 


lished **  all  ordinances,  means  that  the  board 
shall  order  the  publication.  (City  of  Napa  v. 
Easterby,  61  Cal.  509,  517.) 

19.  If  the  board  of  supervisors  consolidate 
the  offices  of  recorder  and  auditor  of  the 
county  the  ordinance  making  the  consolida- 
tion must  not  onl^  be  passed  and  published, 
but  must  be  published  by  order  of  the  board. 
(People  V.  Bailhache,  52  Oai.  310.) 

Cited  64  Cal.  92. 

20.  Section  26  of  the  County  Government 
Act  of  March  14,  1883,  providing  that  an  or^ 
dinance  of  the  board  of  supervisors  shall  be 
published  once  a  week  in  some  newspai)er 
published  in  the  county,  does  not  require 
that  the  board  shall  pass  an  order  for  the 
publication ;  if  it  does  so,  and  designates  in 
the  order  the  newspaper  in  which  Uie  publi- 
cation shall  be  made,  the  fact  that  the  ordi- 
nance is  published  in  another  newspaper  does 
not  impair  the  efficacy  of  the  publication,  nor 
invalidate  the  ordinance.  (County  of  San 
Luis  Obispo  V.  Hendricks,  71  Cal.  242.) 
Cited  89  (Jal.  229,  230. 

21.  The  publication  of  an  ordinance  alone 
is  sufficient  to  give  it  validity  without  a  pub- 
lication of  the  law  authorizing  it.  All  |>ersons 
are  charged  with  notice  of  a  law  on  which  the 
ordinance  is  founded.  (People  ex  rel.  i/Cntral 
Pac.  R.  R.  Co.  V.  Supervisors  of  San  Flran- 
cisco,  27  Cal.  655.) 

22.  Under  section  68  of  the  Consolidation 
Act  of  the  city  and  county  of  San  Francisco, 
providing  that  **  every  ordinance,  etc.,  shall, 
after  its  introduction  in  the  board,  be  pub- 
lished," etc.,  the  publication  of  an  amenda-' 
tor^  ordinance  which  is  separate  and  complete 
in  itself  is  sufficient,  without  repubUshing  the 
original  ordinance.  (Ex  parte  Christensen, 
85  Cal.  206.) 

23.  Where  an  ordinance  establishing  the 
official  grade  refers  to  maps  and  bench- books 
in  the  archives  of  the  citv,  such  maps  and 
bench-books  need  not  be  published.  All  that 
is  necessary  to  be  published  is  what  is  en- 
tered in  the  ordinance-book.  (City  of  Napa 
V.  Easterby,  76  Cal.  222.) 

Cited  78  Cal.  481. 

24.  Under  section  26  of  the  County  (govern- 
ment Act  of  March  14,  1883,  an  ordinance  of  a 
board  of  supervisors  of  a  county  does  not  take 
effect  until  it  has  been  published  in  its  en- 
tirety, as  required  bjr  that  section;  and  a 
publication  which  omits  the  enacting  clause 
of  the  ordinance  is  insufficient.  (People  v. 
Russell,  74  Cal.  578.) 

25.  A  provision  requiring  a  munici{>al  ordi- 
nance to  be  published  for  nve  successive  days 
in  a  daily  newspaper  is  complied  w^ith  by 
such  publication  for  five  successive  week  days, 
although  a  Sunday  intervened  on  which  there 
was  no  issue  of  the  paper.  (Ex  parte  Fiske, 
72  Cal.  125.) 

26.  Where  the  record  of  an  ordinance  is 
admitted  in  evidence,  proof  that  in  the 
ordinance  as  recorded  one  of  the  sections 
was  different  from  the  same  section  in  the 
ordinance  as  published,  without  disclosing 
wherein  it  was  different,  is  not  sufiScient 
to  show  a  material  error  in  publication. 
(County  of  San  Diego  y.  Seifert,  97  Cal.  594.) 
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27.  The  object  of  publication  of  an  ordinance 
is  to  impart  notice  to  those  who  are  or  may 
be  affected  by  its  provisions ;  and  if  an  error 
occurs  in  the  puolication,  which  does  not 
affect  the  provisions  of  the  ordinance  affecting 
the  liability  of  a  party  thereunder,  or  his  de- 
fense against  such  liability,  it  should  be  held 
immaterial.  (County  of  San  Diego  v.  Beifert, 
97  Cal.  594.) 

28.  Notwithstanding  the  clauses  of  a  char^ 
ter  that  the  newspaper  copy  of  an  ordinance 
shall  establish  prima  facie  that  the  ordinance 
was  established  by  order  of  the  board  at  the 
date  when  said  publication  '*  purports  to  have 
been  made."  the  court  cannot,  in  the  absence 
of  the  notice  or  publication,  determine  the 
date  when  the  publication  purports  to  have 
been  made.  (City  of  Napa  v.  Easterby,  61 
Cal.  509,  517.) 

29.  Oral  testimony  of  a  witness  that  the  or- 
dinance was  published  is  not  sufficient  to  show 
that  the  publication  was  made  by  order  of  the 
board  of  trustees  of  Napa  City;  the  charter 
makes  a  copy  of  the  order  published  by  au- 
thority, etc.,  alone  presumptive  evidence  that 
the  oniinance  was  published  by  order  of  the 
board.  (City  of  Napa  v.  Easterby,  61  Cal. 
509, 517.) 

SO.  If  it  should  be  admitted  that  the  court 
should  presume  that  the  ordinances  and  their 
publication  were  proved  below  by  the  news- 
paper copy,  the  court  cannot,  in  the  absence 
of  the  evidence  of  the  publication,  say  when 
they  took  effect,  or  that  thev  were  in  force 
when  the  proceedings  were  taken  which  were 
the  foundation  of  this  action.  (City  of  Napa 
V.  Easterby,  61  Cal.  509,  517.) 

81.  Provisions  of  a  charter  making  a  news- 
paper publication  evidence  prima  facie  of  the 
orainance  does  not  make  the  ordinance  itself 
presumptive  or  any  evidence  of  the  news- 

Saper  publication.   (City  of  Napa  v.  Easterby, 
1  Cal.  509,  517.) 

82.  An  ordinance  res  ipsa,  although  it  may 
have  no  binding  effect  until  after  appropriate 
publication,  is  a  different  thing  from  its  pub- 
fication,  and  the  court  cannot  infer  that  it  was 

Sroperly  published  because  it  was  passed,  nor 
oes  the  provision  of  the  charter  above  re- 
cited make  the  ordinance  itself  any  evidence 
of  the  newspaper  publication.  (City  of  Napa 
v.  Easterby,  61  Cal.  509,  517.) 

83.  It  cannot  be  inferred  that  an  ordinance 
was  properly  published  because  it  was  passed. 
(City  of  Napa  v.  Easterby,  61  Cal.  509.  517.) 

84.  Whether  an  ordinance  which  a  defend- 
ant has  been  found  guilty  of  violating  was 
properly  published  is  a  mere  question  of  fact 
for  the  trial  court  to  determine,  and  the  de- 
fendant is  not  entitled  to  be  discharged  from 
imprisonment  upon  a  writ  of  habeas  corpus 
because  the  return  of  the  sheriff  does  not 
show  that  the  ordinance  was  properly  pub- 
lished.   (Ex  parte  Noble,  96  Cal.  362.) 

Publication  of  order  must  be  by  order  of 
supervisors.    See  Offices  and  Officers,  120. 

4.  Attestation  and  Authentication, 

85.  The  signing  and  attesting  of  the  origi- 
nal ordinance  by  the  chairman  and  clerk  of 
the  boajrd  of  supervisors  in  the  manner  re- 


quired by  the  County  Government  Act  is 
sential  to  tiie  validity  of  the  ordinance.  When 
the  mode  of  enacting  ordinances  is  prescribed, 
it  must  be  pursued.  (County  of  San  Diego  v. 
Seifert,  97  Cal.  594.) 

86.  ^tion  2  of  article  XII  of  the  charter 
of  Los  Angeles  provided  that  every  ordinance 
passed  by  the  council  should,  before  it  became 
effective,  be  signed  by  the  clerk  of  the  coun- 
cil. The  charter  further  provided  for  the 
election  of  a  city  auditor,  who  should  also  be 
ex  officio  clerk  of  the  council.  The  ordinance 
in  question  was  simed  by  '*  W.  W.  Robinson, 
derk  of  the  coundlof  the  city  of  Los  Angeles." 
Held,  that  the  ordinance  was  properly  authen- 
ticated under  section  1031  of  the  Political 
Code.    (Matter  of  Guerrero,  69  CaL  88.) 

5.  Wliere  Two  Boards  of  Aldermen, 

87.  Clause  in  charter  of  municipal  corpora- 
tion having  two  boards  of  aldermen,  which 
requires  an  ordinance  that  has  passed  one 
board  to  be  published  in  a  paper  before  it 
is  sent  to  the  other,  and  that  no  ordinance 
which  has  passed  one  board  shall  be  acted  on 
by  the  other  on  the  same  day,  except  by 
unanimous  consent,  is  not  merely  directory, 
and  an  ordinance  passed  in  violation  of  its 
provisions  is  void.  (Heno  v.  San  Francisco, 
38  Cal.  134.) 

6.  Recording  of, 

88.  Recording  ordinance  in  ordinance-book 
is  not  essential  to  its  validity.  (Central  Ir- 
rigation District  v.  De  Lappe,  79  Cal.  351, 358.) 
Cited  91  Cal.  436. 

89.  County  Government  Act  of  March  14, 
1883,  does  not  require  that  the  ordinance  shall 
be  recorded  before  it  goes  into  effect.    (Peo- 

Sle  V.  Cole,  70  Cal.  59.) 
ited  79  Cal.  358. 

40.  Where  an  ordinance  has  been  properly 
passed  by  the  board  of  supervisors,  the  omis- 
sion of  the  clerk  to  add  the  seal  of  the  bofuxl 
to  the  record  of  it  in  the  ordinance-book  does 
not  render  it  invalid.  (County  of  Santa  Clara 
V.  Southern  Pac.  R.  R.  Co.,  66  Cal.  642.) 
Cited  91  Cal.  437. 

Recording  of  is  prestimptive  of  paasage. 
See  post.  II,  7. 

7.  Proof  of  and  Ewidenc^  as  to, 

41.  The  record  of  an  ordinance,  accompanied 
with  proof  of  proper  publication,  is  sufficient 
to  entitle  it  to  be  admitted  in  evidence,  and  is 
prima  facie  proof  that  the  ordinance  was 
passed,  signed,  and  attested  in  the  form  in 
which  it  appears  in  the  record,  and  casts  the 
burden  on  tne  defendant  of  rebutting  the  pre- 
sumption arising  from  the  record.  (County 
of  San  Diego  v.  Seifert,  97  Cal.  594.) 

42.  The  presumption  arising  from  the  ex- 
istence of  an  ordinance  upon  the  record  of  or- 
dinances is  sufficient  to  entitle  it  to  be  received 
in  evidence  without  further  proof,  in  the 
absence  of  evidence  showing  its  invalidity. 
(County  of  San  Diego  v.  Seifert,  97  Cal.  594.) 

43.  The  question  whether  an  ordinance  was 
passed,  signed,  and  attested  is  one  of  fact,  to 
De  found  oy  the  court  or  jury  upon  legal  evi- 
dence. (County  of  San  Diego  v.  Seifert,  97 
Cal.  594.) 
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Proof  of  publication  of  ordinance.  See 
ante,  U,  3. 

Secondary  evidence  of,  proof  of  loss  what 
insafficient.    See  Evidence,  70. 

ni«  Gonstmetion  of;  Ordlnanee  as  a  Con- 
tract. 

44.  The  rules  for  the  construction  of  or* 
dinances  and  orders  of  a  municipal  corpora- 
tion are  the  same  as  for  the  construction  of 
•tatutes.    (Matter  of  Yick  Wo,  68  Cal.  294.) 

46.  Ordinances  for  the  sale  of  property  of  a 
municipal  corporation  are  subject  to  the  rules 
of  interpretation  applicable  to  the  written 
instruments  of  individuals,  and  not  to  those 
by  which  laws  are  construed.  (Holland  v. 
San  Francisco,  7  Gal.  861.) 

46.  The  charter  of  the  city  of  San  Francisco 
provides  that  when  the  common  council  think 
proper  to  open  or  improve  a  street,  etc.,  notice 
ehatl  be  given,  and,  if  no  protest  be  made,  as 
provided,  then  the  council  shall  proceed  with 
the  improvement.  Held,  that  when  an  ordi- 
nance had  passed  to  give  the  required  notice, 
which  was  given,  and  no  protest  made,  the 
full  discretionary  power  of  the  council  had 
been  exercised,  and,  it  became  binding  as  a 
contract  between  the  city  and  the  property 
holders  to  make  the  improvement,  the  re- 
maining acts  on  the  i>art  of  the  city  being 
mere  ministerial  duties  of  its  proper  officers. 
(Lucas  V.  San  Francisco,  7  Cal.  463.) 

Rule  of  construction  of.  See  San  Francisco, 
146. 

Ordinance  relating  to  breaches  of  the  peace, 
constmction  of.    See  Oiminal  Law,  1339. 

Acceptance  of  streets,  order  relating  to  con- 
Btruction.    See  Streets,  43. 

Ayuntamiento,  ordinance  of,  whether  passes 
title.    See  Mexican  Lands,  II,  4,  d« 

IT.  Talldlty  of. 
/.  Oenera/  Po/ice  Powen. 

4tl.  Under  sections  7  and  11  of  article  XI  of 
the  constitution  of  this  state  the  city  and 
county  of  San  Francisco  is  authorized  to  make 
and  enforce  within  its  li^nits  such  police  regu- 
lations as  are  not  in  conflict  with  general  laws. 
(Ex  parte  Tuttle,  91  Gal.  589.) 

48.  The  legislative  body  of  a  city  is  vested 
with  a  discretion  in  reference  to  police  regula- 
tions, which  are  intended  for  the  prevention 
of  crime  and  the  preservation  of  the  public 
peace,  which  is  not  reviewable  by  the  courts ; 
and  in  the  exercise  of  this  poWer  the  munici- 
pality, in  determining  the  penalty  to  be  im- 
posed for  violating  its  ordinances,  is  limited 
only  by  the  terms  of  its  charter;  and  the  rea- 
sonableness of  a  punishment  prescribed  within 
that  limit  cannot  be  questioned  elsewhere. 
(Ex  parte  Cheney,  90  Oal.  617.) 

Cited  98  Cal.  685. 

49.  The  police  power  is  extensive,  and  in  its 
exercise  a  very  wide  discretion  as  to  what  is 
needful  or  proper  for  that  purpose  is  neces- 
sarily committed  to  the  legislative  body  in 
which  the  power  to  make  such  laws  is  vested ; 
yet,  when  such  power  is  exerted  to  regulate  a 
useful  business  or  occupation,  the  legislature 
is  not  the  exclusive  judge  as  to  what  is  a  rea- 
Bonable  and  just  restraint  u|K>n  the  constitu- 


tional right  of  the  citizen  to  pursue  any  trade 
business,  or  a  vocation,  which  in  itself  is  rec- 
ognized as  innocent  and  useful  to  the  com- 
mnnity;  but  it  is  always  a  judicial  question 
whether  any  particular  regulation  of  such 
right  is  a  valid  exercise  of  police  power,  though 
the  i>ower  of  the  courts  to  declare  such  regula- 
tion invalid  will  be  exercised  with  the  utmost 
cantion,  and  only  when  it  is  clear  that  the 
ordinance  or  law  declared  void  passes  bevond 
the  limitations  of  the  police  power  and  in- 
fringes npon  constitutional  rights.  (Ex  parte 
Whitwelf,  98  Oal.  7S.) 

50.  Under  section  2  of  article  XI  of  the  state 
constitution,  providing  for  the  making  and 
enforcing  "of  all  such  local,  police,  sanitary, 
and  other  regulations  as  are  not  in  conflict 
with  the  general  laws."  ''other  regulations" 
must  be  limited  to  objects  similar  to  those 
denominated  police  and  sanitary.  (Ex  parte 
Hodges,  87  Cal.  162.) 

2.  ReaBonabhneaa  of;  Limit  of  Penalty  must  bo 

Roaoonab/o, 

51.  A  municipal  ordinance  passed  in  virtue 
of  the  implied  power  of  the  municipality  must 
be  reasonable,  consonant  with  the  general 
powers  and  purposes  of  the  corporation,  and 
not  inconsistent  with  the  laws  or  policy  of  the 
state.    (Ex  parte  Green,  94  Cal.  387.) 

52.  Where  the  legislature  in  terms  confers 
upon  a  municipal  corporation  the  power  to 
pass  ordinances  of  a  specified  ana  defined 
character,  if  the  power  thus  delegated  be  not 
in  conflict  with  the  constitution,  an  ordinance 
passed  pursuant  thereto  cannot  be  impeached 
as  invalid  because  it  would  have  been  re- 
garded as  unreasonable  if  it  had  been  passed 
under  the  incidental  powers  of  the  corpora- 
tion, or  under  a  grant  of  power  general  m  its 
nature.  In  other  words,  what  the  legislature 
distinctly  says  mav  be  done  cannot  be  set 
aside  by  the  courts  because  thev  may  deem  it 
unreasonable  or  against  souna  policy.  But 
where  the  power  to  legislate  on  a  given  sub- 
ject is  conferred,  and  the  mode  of  its  exercise 
IS  not  prescribed,  then  the  ordinance  passed 
in  pursuance  thereof  must  be  a  reasonable  ex- 
ercise of  the  power,  or  it  will  be  pronounced 
invalid.  (Ex  parte  Chin  Yan,  60  Cal.  78.) 
Cited  69  Cal.  151. 

Insane  as  vlnms,  ordinance  regulating,  when 
unreasonable.    See  post,  IV,  7,  h. 

Laundry  business,  ordinance  regulating, 
when  unreasonable.  ^  See  post,  IV,  7,  d. 

Squirr.els,  destruction  of,  ordinance  requir- 
ingwhat  unreasonable.    See  post,  IV,  7,  p.      « 

Wooden    buildings,  ordinance    regulatmg,  ' 
when  not  unreasonable.    See  post,  1 V,  7,  k. 

53.  Municipal  ordinances  must  be  reason- 
able, and  although  the  penalties  prescribed 
for  the  violation  may  be  left  to  the  discretion 
of  the  court  within  fixed,  reasonable  limits, 
the  maximum  limit  must  be  reasonable,  ana 

groportionate  to  the  offense,  and  must  be 
xed  by  the  board  of  supervisors,  and  not 
left  to  be  fixed  b^  the  discretion  of  the  judge 
at  the  extreme  limit  allowed  by  the  legisla* 
ture  to  be  fixed  by  the  board  of  supervisors 
for  any  offense.  (Matter  of  Ah  You,  88 
Cal.  99.) 

54.  If  cases  can  be  conceived  of  in  which 
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the  extreme  penalty  imposed  by  a  municipal 
ordinance  for  the  offense  of  uttering  profane 
and  obscene  language  in  the  presence  of 
other  persons,  having  a  tendency  to  create  a 
breach  of  the  peace,  would  not  be  unreason- 
able, the  ordmance  is  not  void,  and  the 
question  whether  the  offense  in  any  particular 
case  is  sufficient  to  justify  such  punishment 
is  for  the  trial  court  to  determine,  and  cannot 
be  determined  upon  habeas  corpus.  (£x 
parte  Miller,  89  Gal.  41.) 

55.  A  municipal  ordinance,  which  provides 
that  a  violation  thereof  shall  be  punished  by 
imprisonment  for  ten  days  and  oy  a  fine  of 
one  hundred  and  fifty  dollars,  and  that  the 
judgment  of  fine  shall  direct  that,  in  default  of 
pavment  of  such  fine,  or  any  part  thereof,  the 
defendant  shall  be  imprisoned  until  the  fine 
be  satisfied,  in  the  proportion  of  one  day's  im- 
prisonment for  every  two  dollars  of  such  fine 
remaining  unpaid,  is  not  unreasonable.  (£z 
parte  Green,  94  Cal.  387.) 

Power  in  determining  penalty.   See  ante,  61. 

Maximum  of  penalty  for  visiting  house  of 
ill-fame,  when  unreasonable.  See  post,  IV, 
7,  m. 

Ordinance  making  violation  a  misdemeanor. 
See  post,  136,  137. 

3,  Punishing  Act  Punishable    by   General  Law; 
Conflicting  with  General  Law* 

56.  A  municipal  corporation  has  no  power, 
under  section  11  of  article  XI  of  the  constitu- 
tion, to  pass  an  ordinance  punishing  precisely 
the  same  acts  which  are  punishable  imder 
the  general  laws  of  the  state.  (Matter  of  Sic, 
73  Gal.  142.) 

Gited  85  Gal.  211 ;  87  Gal.  95,  96;  98  Gal.  685. 

57.  Where  offenses  under  state  law  and 
municipal  ordinance  are  different  there  is 
no  violation  of  the  constitutional  inhibition 
against  putting  one  twice  in  jeopardy  for  the 
same  offense.  (£x  parte  Hong  Shen,  98  Gal. 
681.) 

Ordinance  punishing  acts  punishable  by 
general  law.    See  post,  IV,  7,  e;  IV,  7,  o. 

58.  A  county  ordinance  in  conflict  with  a 
valid  general  law  is  void;  but  the  ordinance 
must  prevail,  notwithstanding  conflict  with  a 
general  statute,  if  such  statute  is  unconstitu- 
tional, and  the  ordinance  harmonizes  with 
the  constitution  and  with  other  general  laws. 
(Gounty  of  San  Luis  Obispo  v.  Graves,  84 
Gal.  71.) 

59.  An  ordinance  or  by-law  of  a  municipal 
corporation  is  not  inconsistent  with  general 
laws  of  the  state  merely  because  it  makes  an- 
other and  different  regulation  for  the  sale  of 
an  article  of  commerce  than  that  provided  by 
the  state  law,  where  there  is  no  direct  con- 
flict between  its  terms  and  the  provisions  of 

'  the  state  law.    (£x  parte  Hong  Shen,  98  Gal. 
681.) 

60.  At  the  time  of  the  passage  by  the  city 
of  Los  Angeles  of  the  ordinance  of  September 
29, 1885,  providing  for  the  licensing  of  busi- 
ness earned  on  within  the  city,  there  had 
been  no  general  laws  passed  by  the  legislature 
which,  in  terms  or  by  implication,  conflicted 
with  the  provisions  of  the  ordinance,  or  re- 
stricted the  municipality  in  the  exercise  of  its 
power  to  pass  it.    The  ordinance  was  there- 


fore in  harmony  with  the  constitation,  the 
general  laws  of  the  state,  and  the  city  cbajter, 
(Matter  of  Guerrero,  69  Gal.  88.) 

61.  A  municipal  regulation  which  applies 
alike  to  all  persons  engaged  in  a  ^ven  pursuit, 
without  distinction  as  to  nationality,  resi- 
dence, age,  sex,  or  condition,  is  not  in  violation 
of  treaty  obligations  existiiu;  between  the 
United  States  and  Ghina.  (£i  le  Yick  Wo, 
68  Gal.  294.) 

Ordinance  must  be  consistent  with  general 
laws  or  policy.    See  ante,  51. 

Ordinance,  conflict  between  and  general 
law.  See  poet,  IV,  7,  f ;  IV,  7,  q;  Taxation, 
106. 

Gonflicting  with  general  law  is  void.  See 
Griminal  Law,  2485;  Placerville. 

Gambling  ordinance  does  not  conflict  with 
general  law  when.    See  Griminal  Law,  1660. 

License  ordinance  conflicting  with  general 
law.    See  Licenses,  28. 

Forbidding  carrying  concealed  weapons, 
what  constitutional.    See  Griminal  Law,  1455. 

4.  Unconstitutional  in  Part. 

62.  If  part  of  a  law  or  ordinance  which  is 
invalid  is  distinctly  separable  from  the  re- 
mainder the  latter  can  stand  and  the  former 
be  rejected.  (£x  parte  Ghristensen,  85  Gal. 
208.) 

Gited  87  Gal.  504. 

63.  The  fact  that  a  certain  subdivision  of  an 
ordinance  has  been  declared  invalid  by  the 
supreme  court  of  the  United  States  does  not 
invalidate  the  remaining  portions  of  the  ordi- 
nance, where  those  portions  are  severable 
from  the  rest.  (£x  parte  Ghristenseo,  85  Gal. 
208.) 

64.  If  part  of  an  ordinance  is  invalid,  but  is 
distinctly  separable  from  the  remainder,  sudi 
remainder  may  stand,  and  the  invalid  portion 
may  be  rejected.  (Gity  of  San  Luis  Obispo 
V.  Fettit,  87  Gal.  499.) 

Void  in  part.    See  Licenses,  28. 

5.  Ratification  or  Adoption  of  invalid  Ordinance. 

65.  The  ratification  by  the  legislstore  of  an 
ordinance  of  a  city  is  equivalent  to  its  re- 
enactment  by  the  legislature.  (Dupond  v. 
Barstow,  45  Oal.  446.) 

66.  Where  a  municipal  corporation  has  ex- 
ceeded its  statutory  power  in  enacting  an 
ordinance  granting  a  franchise  to  a  railway 
company  to  lay  railroad  tracks  through  its 
streets,  whereupon  cars  can  be  propelled  by 
electricity,  and,  pending  an  appeal  from  a 
judgment  in  an  action  of  quo  warranto  oust- 
ing the  railway  companv  from  such  franchise, 
statutes  are  passed  by  the  legislature,  author- 
izing the  grant  of  such  franchise,  and  con- 
firming and  ratifying  all  municipal  ordinances 
theretofore  passed  granting  tne  same,  the 
judgment  of  ouster  will  be  reversed.  (People 
ex  rel.  Sabichi  v.  Los  Angeles  £lectric  By. 
Go.,  91  Oal.  338.) 

67.  The  act  ratifying  and  confirming  such 
previous  municipal  ordinances  is  not  repug- 
nant to  section  7,  article  XII,  of  the  constitu- 
tion, which  prohibits  the  legislature  to  extend 
or  remit  the  forfeiture  of  any  franchise  or 
charter  of  any  corporation,  though  it  shows 
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an  intention  on  the  part  of  the  state  that  the 
franchise  shall  continue  in  existence,  not- 
withstanding a  previous  forfeiture,  and  oper- 
ates as  a  waiver  of  the  right  to  enforce  a 
forfeiture,  which  waiver  the  constitution  does 
not  prohibit.  (People  ex  rel.  Sabichi  v.  Los 
Angeles  Electric  By.  Ck>.,  91  Gal.  338.) 

68.  Ordinance  No.  505  of  the  citv  of  San 
Francisco,  passed  January  10,  1854,  by  which 
the  mayor  and  land  committee  were  author- 
ized to  pay  out  of  monevs  in  their  hands, 
■arising  from  the  sale  ordered  by  Ordinance 
No.  481,  the  salaries  of  the  members  and 
officers  of  the  police  for  the  months  of  No- 
vember and  December  of  the  previous  year, 
does  not  ratify  Ordinance  No.  481,  because 
appropriating  the  proceeds  of  the  sale.  It 
assumes  that  Ordinance  No.  481  was  valid, 
and  there  is  nothing  in  the  appropriation 
from  which  an  intention  to  ratify  can  be  im- 
plied. If  the  intention  to  ratify  under  some 
-circumstanoes  could  be  thus  implied,  the  im- 
plication would  be  of  no  avail  m  the  present 
case,  as  the  common  council  were  at  the  time 
laboring  under  the  mistaken  impression  that 
Ordinance  No.  481  had  become  law.  Ratifica- 
tion, to  be  effective,  must  be  made  with  full 
knowledge  of  all  the  facts  relating  to  the  act 
ratified.  To  entitle  any  proceedings  of  the 
•common  council  to  the  slignlest  consideration 
of  evidence  of  ratification  it  must  be  shown 
that  those  proceedings  were  taken  with  full 
knowledge  that  the  ordinance  had  never 
passed,  and  that  the  sale  thereunder  was  an 
absolute  nullity.  (McGracken  v.  City  of  San 
Francisco,  16  Gal.  591.) 

69.  The  alleged  Ordinance  No.  481  author- 
ized and  required  the  mayor  and  joint  com- 
mittee on  land  claims  of  the  city  to  sell  the 
property  specified,  at  public  auction,  to  the 
highest  bidder,  at  such  time  and  place  as  they 
might  think  advisable,  after  not  less  than  ten 
days'  advertisement.  The  sale  was  advertised 
for  December  26, 1853.  Within  one  hour  pre- 
vious to  the  sale  the  common  council  passed 
an  ordinance,  designated  in  the  official  book 
as  Ordinance  No.  493,  appropriating  certain 
proceeds  of  the  intended  sale.  Held,  that 
this  recognition  of  the  existence  of  Ordinance 
No.  481,  and  the  appropriation  of  f\  i>ortion  of 
the  proceeds  of  the  sale,  did  not  constitute  an 
adoption  and  approval  of  what  had  been  pre- 
viouslv  done,  or  might  be  subse<^uently  done 
according  to  the  terms  of  that  ordinance,  so  as 
to  give  validity  to  the  pale  which  took  place. 
(McCracken  v.  Gity  of  San  Francisco,  lo  Gal. 
591.) 

70.  Admitting  ihat  Ordinance  No.  493  did 
adopt  and  pass  No.  481  it  did  so  only  within 
one  hour  previous  to  the  sale.  But  this 
ordinance  directs  the  sale  upon  ten  days'  pre- 
vious advertisement.  The  authority  to  sell 
upon  ten  days'  notice  was  not  therefore  pur- 
sued, and  the  sale  without  such  notice  was 
void.  (McCracken  v.  Gity  of  San  Francisco, 
16  Gal.  591.) 

71.  Where  an  ordinance  for  the  sale  of  city 
property  was  passed  without  the  majority  re- 
quired oy  the  charter,  and,  before,  the  sale, 
another  ordinance  was  legally  passed,  appro- 
priating a  portion  of  the  proceeds  to  arise 
irom  the  sale,  held,  that   the  second    ordi- 


nance was  a  safficient  recognition  of  the  first 

to  render  the  sale  valid  and  binding  on  all 

parties.    (Holland  v.  San  Francisco,  7  Gal. 

361.) 

Cited  23  Gal.  318;  overruled  16  GaL  591. 

72.  An  ordinance  appropriating  the  pro- 
ceeds of  a  sale  to  take  place  by  virtue  of  a 
former  supposed  ordinance  cannot  be  con- 
strued 80  as  to  remedy  the  defects  of  the  first 
ordinance.  Per  Murray,  G.  J.,  dissenting. 
(Holland  v.  San  Flrancisco,  7  Gal.  361.) 

Ratifying  ordinance,  fiiilure  to  publish.  See 
ante,  15. 

Act  ratifying.  See  San  Francisco,  XIV,  7, 
b. 

Void  ordinance,  effect  of  confirmation  by 
legislature.    See  Streets,  151. 

Ordinance  laying  out  parks,  ratification  of* 
See  Dedication^  78,  et  seq. 

Void  ordinance,  what  is  not  a  ratification. 
See  San  Francisco,  152. 

6.  Action  to  Set  Aside  ¥oid  Ordinance. 

73.  Mayor  need  not  be  joined  as  party  in 
action  against  city  and  county  of  San  Fran- 
cisco and  its  board  of  supervisors  to  ])rocure 
a  judgment  setting  aside  a  void  ordinance, 
and  to  compel  the  board  to  proceed  to  pass  a 
new  ordinance  as  required  by  the  constitution. 
(Spring  Valley  Water  Works  v.  San  Fran- 
cisco, 82  Gal.  286.) 

7.  ¥alidity  of  Particular  Ordinances, 

a.  Limiting  Liberty  of  Avocation  Crenerally. 

74.  Any  person  is  at  liberty  to  pursue  any 
lawful  calling,  and  to  do  so  in  his  own  way, 
not  encroaching  upon  the  rights  of  others; 
and  it  is  not  competent  to  forbid  any  person 
or  class  of  persons,  whether  citizens  or  resi- 
dent fidiens,  from  engaging  in  lawful  business, 
or  to  subject  others  to  penalties  for  employ- 
ing them.    (£x  parte  Kuback,  85  Gal.  274.) 

75.  The  board  of  sujiervisors  of  the  city  and 
county  of  San  Francisco  has  power,  under 
section  2  of  article  XI  of  the  constitution,  and 
section  74  of  the  Consolidation  Act  of  April  19, 
1856,  to  prohibit  or  reeulate  all  occupations 
which  are  against  good  morals,  contrary  to 
public  order  and  decency,  or  dangerous  to  the 
public  safety.  (Matter  of  Yick  Wo,  68  Gal. 
294.) 

Cited  76  Gal.  512. 

76.  Legislation  imposing  an  onerous  burden 
of  expense  upon  a  lawful  business  cannot  be 
justified  by  the  mere  possibility  of  the  danger 
which  it  ostensibly  seeks  to  avert.  It  must 
rest  upon  the  fact  that  experience  shows  that 
such  danger,  in  the  absence  of  such  regula- 
tion, is  one  which  may  be  reasonably  antic- 
ipated, notwithstanding  the  exercise  of  care 
to  prevent  it.  (£x  parte  Whitwell,  98  Gal. 
73.) 

Police  power,  extent  of  in  regulating  nseful 
business.    See  ante,  IV,  1. 

Prohibiting  noisy  amusements.  See  Con- 
stitutional Law,  444. 

b.  Prohibiting  Employment  of  Females  in 

Dance-halls. 

77.  Section  32  of  the  ordinance  of  the  city 
and  county  of  San  Francisco  prohibiting  the 
employment  of  females  in  dance-cellars,  etc, 


2154 


ORDINANCES,  IV,  7. 


18  anoonstitutiona]  and  void.    (Ex  parte  Ma- 
^uire,  57  Cal.  604.) 
Distinguished  60  Cal.  82. 

78.  The  supervisors,  by  proper  legislation, 
may  prevent  women  from  pursuing  avocations 
which,  though  permissible  to  men,  involve 
such  a  propinquity  of  the  sexes  as  may  lead 
to  immoral  results.  But  such  ordinance  is 
void,  in  that  it  is  unreasonable,  of  ambigu- 
ous import,  and  not  of  uniform  operation. 
McKinstry,  J.,  specially  concurring.  (£x 
parte  Maguire,  57  Cal.  604.) 

Withholding  or  increasing  license  where 
females  employed.    See  post,  IV,  7,  f. 

c.  Limiting  Employment  or  Hours  of  Labor. 

79.  An  ordinance  of  the  city  of  Los  Angeles 
making  it  a  misdemeanor  for  any  contractor 
to  employ  any  person  to  work  more  than  eight 
hours  a  day,  or  to  emplov  Chinese  lalx>r, 
where  the  work  is  to  be  performed  under  any 
contract  with  the  city,  is  an  attempt  to  pre- 
vent persons  from  employing  others  in  a 
lawful  business  and  paying  them  for  their 
services,  and  is  a  direct  infiingement  of  the 
right  of  such  persons  to  make  and  enforce  their 
contracts,  and  is  unconstitutional  and  void  so 
far  as  it  attempts  to  create  a  criminal  offense. 
(Ex  parte  Kuback,  85  Cal.  274.) 

80.  Such  ordinance  is  not  a  valid  exercise 
of  i)olice  power,  it  not  appearing  that  the 
services  to  be  performed  were  unlawful,  or 
against  public  policy,  or  that  the  employment 
was  such  as  might  be  unfit  for  oertam  per- 
sons, such  as  females  or  infants,  or  forbidden 
on  that  ground.  (Ex  parte  Kuback,  85  CaL 
274.) 

Limiting  employment  of  labor.  See  ante, 
IV,  7,  a. 

d.  Laundry  Ordinances. 

81.  In  the  exercise  of  power  to  regulate 
dan^rerous  or  immoral  occupations  the  board 
of  supervisors  may  prohibit  any  person  from 
establishing,  maintaining,  or  carr]^ing  on  a 
laundry  within  the  corporate  limits  of  the 
city  and  county,  without  having  first  obtained 
the  consent  of  the  board,  unless  the  same  be 
located  in  a  building  constructed  either  of 
brick  or  stone.  (Matter  of  Yick  Wo,  68  Cal. 
294.) 

82.  Order  No.  1559  of  the  board  of  super- 
visors of  the  city  and  county  of  San  Francisco, 
prescribing  the  manner  in  which  buildings 
used  as  laundries  shall  be  constructed,  is  not 
unconstitutional,  and  has  not  been  repealed. 
(Ex  parte  White,  67  Cal.  102.) 

Cited  76  Cal.  512. 

83.  An  ordinance  of  the  city  and  county  of 
San  Francisco,  approved  June  25,  1883,  de- 
clared it  to  be  unlawful  for  any  person  to 
establish,  maintain,  or  carry  on  the  business  of 
a  public  laundry  or  wash-house  where  articles 
are  cleansed  for  hire,  within  certain  nam^ 
limits,  without  first  obtaining  a  certificate 
from  the  health  ofiicer  that  the  premises  are 
sufliciently  drained,  and  that  the  business  can 
be  carried  on  without  injury  to  the  sanitary 
condition  of  the  neighborhood,  and  a  certifi- 
cate from  the  board  of  fire  wardens  that  the 
heating  appliances  are  in  good  condition,  and 
that  their  use  is  not  dangerous  to  the  sur- 
rounding property.    It  further  provided  that 


no  person  or  persons  owning  or  employed  in 
such  laundries  or  wash-houses  shall  waah  or 
iron  clothes  between  the  hours  of  ten  o'clock 
p.  K.  and  six  o'clock  a.  m.,  nor  upon  any  por- 
tion of  the  day  known  as  Sunday.  Held,  that 
these  are  police  or  sanitary  regulations,  and 
are  not  in  conflict  with  the  fourteenth  amend- 
ment of  the  constitution  of  the  United  States, 
nor  with  sections  1,  11,  or  24  of  article  I  of 
the  constitution  of  California.  (Ex  parte 
Moynier,  65  Cal.  33.) 

Cited  66  Cal.  451 ;  68  Cal.  305;  69  Cil.  151;  72 
CaL  128 ;  76  CaL  512. 

84.  The  city  of  Modesto  has  authority,  un- 
der section  11  of  article  XI  of  the  constitution, 
to  pass  an  ordinance  prohibiting  the  carrying 
on  of  a  public  laundry  or  wash-house  within 
the  city  limits,  except  within  certain  pre* 
scribed  boundaries.  Such  an  ordinance  is  not 
unreasonable,  nor  in  violation  of  article  I, 
sections  11  and  21,  of  the  constitution,  because 
not  uniform  in  its  operation.  (Matter  of  Hang 
Kie,69Cal.  149.) 

85.  The  business  of  conducting  a  laundry  is 
a  lawful  occupation,  and  is  not  of  itself,  and 
irrespective  of  the  manner  in  which  it  is  con- 
ducted,  offensive  or  dangerous  to  the  health 
of  those  living  within  its  vicinity,  and  no  mu- 
nicipal corporation  has  the  power  to  make 
the  right  of  a  person  to  follow  this  business 
at  any  place  he  may  select  for  that  purpose 
dependent  upon  the  will  of  any  number  of 
citizens  or  property  owners  within  its  lindta. 
(Ex  parte  Sing  Lee,  96  Cal.  354.) 

86.  A  town  ordinance  prohibiting  the  carry- 
ing on  of  a  public  laundry  within  the  corpo- 
rate limits  of  the  town,  except  in  certain 
specified  blocks  thereof,  without  a  written 
permit  from  the  board  of  trustees,  and  pro- 
viding that  no  permit  shall  be  granted  uuless 
the  applicant  shall  have  first  obtained  the 
written  consent  of  a  majority  of  the  real  prop- 
erty  owners  within  the  block  in  which  the 
business  is  to  be  carried  on,  and  also  of  the 
four  blocks  immediately  surrounding  such 
block,  does  not  fall  within  the  local  police 
power  granted  by  section  11  of  article  XI  of 
the  state  constitution,  but  is  an  unreasonable 
and  unauthorized  interference  with  tlie  in- 
alienable right  to  engage  in  a  lawfhl  occupa- 
tion, and  with  the  right  of  the  owner  of 
property  to  devote  it  to  a  lawful  purpose. 
(Ex  parte  Sing  Lee,  96  Cal.  354.) 

Orders  relating  to  not  repealed.  See  poet. 
VL 

e.  Affecting  Sale  or  Smoking  of  Opium. 

87.  Section  3  of  Ordinance  192  of  the  city  of 
Stockton,  prohibiting  two  or  more  persons 
from  assembling,  being,  or  remaining  in  any 
room  or  place  for  the  purpose  of  smoking 
opium,  or  inhaling  the  fumes  thereof,  pun- 
ishes precisely  the  same  acts  as  are  punish- 
able under  section  307  of  the  Penal  Code;  the 
section  of  the  ordinance  is  therefore  in  conflict 
with  the  general  law  and  void.  (Matter  of 
Sic,  73  Cal.  142.) 

Cited  98  Cal.  685. 

88.  Order  2085  of  the  board  of  supervisors 
of  the  city  and  county  of  San  Francisco,  regu- 
lating the  sale  of  opium  in  such  city  and 
county,  while  differing  from  the  acta  of  the 
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legislature  of  April  16, 1890,  and  March  11, 
1891,  prohibiting  the  sale  of  opium  in  certain 
cases,  in  that  it  provides  that  no  opium  shall 
be  sold  without  a  prescription  of  a  physician, 
is  not  in  conflict  with  such  acts^  and' is  war- 
ranted by  section  11  of  article  XI  of  the  con- 
stitution, authorizing  any  county,  cit^,  town, 
or  township  to  make  and  enforce  within  its 
limits  "all  such  local,  police,  sanitary,  and 
other  regulations  as  are  not  in  conflict  with 
general  laws."  (£z  parte  Hong  Shen,  98  Gal. 
681.) 

Repeal  of  ordinance  relating  to  opium 
smoking  by  implication.    See  post,  VL 

{.  Regulating  Liquor  Traffic. 

89.  The  city  of  Pasadena,  a  city  of  the  sixth 
class,  as  defined  by  the  Municipal  Corpora- 
tion Act  of  March  13,  1883,  has  power,  under 
section  11  of  article  XI  of  the  constitution,  to 
enact  an  ordinance  prohibiting  the  main- 
tenance within  the  city  limits  of  any  tip- 
pling-house,  dram-shop,  or  bar-room,  where 
spirituous,  vinous,  malt,  or  mixed  liquors  are 
sold  or  ^iven  away.  Such  an  ordinance  is  not 
in  conflict  with  any  provisions  of  the  consti- 
tution of  the  United  States,  or  with  any  gen- 
eral law  of  the  state.  (£x  parte  Campbell, 
74  Cal.  20.) 

90.  The  right  to  pursue  a  lawful  employ- 
ment is  one  of  the  privileges  and  immunities 
guaranteed  to  a  citizen  by  the  constitution  of 
the  United  States;  but  such  right  is  not 
abridged,  within  the  meaning  of  the  four- 
teenth amendment  to  the  constitution,  by  a 
municipal  ordinance  which  merely  regulates 
the  sale  of  liquors  and  imposes  a  license 
thereon  without  prohibiting  their  i^le.  (Mat- 
ter of  BickerstafF,  70  Cal.  35.) 

91.  The  petitioner  was  convicted  in  the 
police  judge's  court  of  misdemeanor  in  vio- 
Lating  section  39  of  Order  No.  1589,  of  the  city 
and  county  of  San  Francisco^  which  was 
passed  July  28, 1880,  and  prohibits  the  sale  of 
spirituous  liquors,  etc.,  without  a  license. 
Meld,  the  power  to  pass  this  ordinance  was 
ample  under  the  fourth  subdivision  of  the 
first  section  of  the  act  of  April  25,  1863  (Stats. 
1863,  p.  540),  and  the  third  section  of  the  act 
of  March  30,  1872  (Stots.  1871-72,  p.  737). 
Conceding  that  these  acts  were  repealed  by 
the  act  of  1878  (Stats.  1877-78,  p.  444),  the 
power  existed,  under  the  section  of  the  con- 
stitution which  per  se  confers  the  power  on 
the  board  of  supervisors  of  the  city  and  county 
of  San  Francisco,  to  pass  the  section  of  the 
order  above  mentioned.  (In  re  Stuart,  61  Cal. 
374.) 

Cited  65  Cal.  271. 

92.  The  order  in  question  is  a  police  regula- 
tion and  is  not  in  conflict  with  any  general 
law.    (In  re  Stuart,  61  Cal.  374.) 

Cited  65  Cal.  271. 

93.  A  city  ordinance  which  fixes  the  license 
for  the  carrying  on  of  a  saloon  where  females 
are  employed,  and  where  intoxicating  liquors 
are  sold  in  less  quantities  than  one  quart,  at  a 
higher  rate  than  a  license  for  the  carrying  on 
of  a  saloon  where  females  are  not  employed 
is  a  valid  exercise  of  the  police  power  and  is 
oonstitutionaL  (£x  parte  Felchlin,  96  Cal. 
360.) 


94.  An  ordinance  of  the  city  and  county  of 
San  Francisco,  making  it  unlawful  to  sell 
liquors  without  a  license,  and  providing  that 
no  license  shall  be  issued  to  persons  engaged 
in  the  sale  of  liquors  in  dance-cellars  or  in 
dance-halls,  or  in  places  where  musical,  or 
theatrical,  or  other  public  exhibitions  are 
^iven,  and  where  females  attend  as  waitresses, 
IS  a  valid  exercise  of  the  power  conferred  by 
section  11  of  article  XI  of  the  constitution 
upon  counties,  cities,  and  towns  to  make  '*  all 
such  local,  police,  sanitary,  or  other  regula- 
tions as  are  not  in  conflict  with  general  laws." 
(£x  parte  Hayes,  98  Cal.  555.) 

95.  Such  ordinance  does  not  violate  section 
18  of  article  XX  of  the  constitution,  prohibit- 
ing disqualification  of  any  person  on  account 
of  sex  "  from  entering  or  pursuing  an^  lawful 
business,  vocation,  or  profession,"  which  sec- 
tion does  not  operate  as  a  limitation  upon  the 
power  of  the  state  or  its  municipalities  to  pre- 
scribe the  conditions  upon  which  the  business 
of  retailing  intoxicating  liquors  shall  be  per- 
mitted to  Be  carried  on,  or  in  regulating  the 
manner  in  which  such  business  shall  be  con- 
ducted.   (£x  parte  Hayes,  98  Cal.  555.) 

Liquor  ordinance.    See  Intoxicants,  1. 

g.  Prohibiting  Slaughter-houses. 

96.  The  enabling  statute,  under  which  the 
order  of  the  board  of  supervisors  of  San  Fran^ 
Cisco  prohibitintr  the  mamtenance  of  slaughter- 
houses within  the  city  limits  was  made,  is  not 
in  contravention  of  any  constitutional  provi- 
sion, and  the  or  ier  is  within  the  power  con- 
ferred by  the  statute,  and  is  valid.  (Ex  parte 
Shrader,  33  Cal.  279.) 

97.  The  order  in  question  does  no  more  than 
lav  down  a  rule  for  the  future  guidance  of 
all  men,  irrespective  of  calling.  It  neither 
charges  or  convicts  the  petitioner  of  any 
thing,  and  is  not  the  exercise  of  judicial 
power.    (Ex  parte  Shrader,  33  Cal.  279.) 

98.  An  ordinance  of  the  city  of  Sacramento, 
prohibiting  the  slaughtering  of  animals,  or 
the  maintenance  of  slaughter-houses  within 
the  city,  is  valid.  (Ex  parte  Heilbron,  65 
Cal.  609.) 

Cited  72  Cal.  106;  76  Cal.  512. 

h.  Regulating  Insane  Asylums. 

99.  The  business  of  maintaining  a  private 
asylum  for  the  treatment  of  persons  suffering 
from  mild  forms  of  insanity,  or  inebriety,  or 
any  mental  or  nervous  disease,  is  a  lawful  one, 
which  cannot  be  prohibited,  either  directly  or 
indirectly.    (Ex  parte  Whitwell,  98  Cal.  73.) 

100.  An  ordinance  of  the  board  of  supervis- 
ors of  a  county,  which  provides  that  no  hos- 
pital, or  asylum,  or  place  for  the  care  of  insane 
persons,  or  persons  affected  with  inebriety, 
or  other  nervous  diseases,  shall  be  main- 
tained, unless  the  building  is  constructed  of 
either  brick  or  iron,  or  iron  and  stone,  or  un- 
less the  building  and  the  grounds  to  which 
the  insane  persons  are  allowed  access  shall  be 
surrounded  by  a  brick  or  stone  wall  at  least 
twelve  feet  high  and  eighteen  inches  thick, 
and  that  no  such  building  shall  be  permitted 
within  four  hundred  yards  of  any  dwelling  or 
school,  and  which  further  provides  that  only 
one  of  the  classes  of  persons  therein  men- 
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tioned  shall  be  treated  in  the  same  bailding. 
and  that  a  separate  house  shall  be  rejquired 
for  the  treatment  of  each  of  the  diseases 
named,  and  that  male  and  female  patients 
shall  not  be  cared  for  or  treated  in  tiie  same 
building,  is  unreasonable  in  its  provisions, 
and  not  a  proper  exercise  of  the  police  power, 
and  is  therefore  void.  (£s  parte  Whit  well, 
98  CaK  73.) 

1.  Regulating  Keeping  or  Feeding  of  Cows; 
Prohioiting  Running  of  Animals  in  Street. 

101.  The  city  and  county  of  San  Francisco 
has  power,  under  section  11  of  article  XI  of  the 
constitution,  and  the  act  of  April  25.  1863,  to 
enact  an  ordinance  prohibiting  the  keeping  of 
more  than  two  cows  witiiiu  certain  portions 
of  the  city  limits.  (Matter  of  Linenan,  72 
Oal.  114.) 

Cited  76  Cal.  512. 

102.  The  statute  of  April  25,  1863,  confer^ 
ring  authority  upon  the  super^'i8ors  of  San 
Francisco  '*  to  make  all  regulations  which 
may  be  necessary  or  expedient  for  the  jtreser- 
vation  of  the  public  health ''  (Stats.  1863,  p. 
540),  was  within  the  constitutional  power  of 
the  legislature  to  enact ;  and  under  it  the  su- 
pervisors had  authority  to  enact  the  ordinance 
(No.  730)  against  feeding  cows  on  still  slops, 
and  vending  the  milk  of  cows  so  fed.  (John- 
son V.  Simonton,  43  Cal.  242.) 

Cited  65  Cal.  610;  72  Cal.  116;  76  Cal.  512. 

103.  A  city  ordinance,  duly  authorized,  im- 
posing a  penalty  for  feeding  still  slops  to  cows, 
and  also  for  vending  the  milk  of  cows  so  fed, 
amounts  to  an  authoritative  prohibition  in 
both  respects;  and  the  prohibited  act  be- 
comes thereby  unlawful.  (Johnson  v.  Simon- 
ton,  43  Cal.  242. ) 

104.  The  common  council  of  the  city  of 
Stockton,  under  the  charter  of  1862,  have 
power  to  make  ordinances  to  prevent  cattle 
and  hogs  from  running  at  lan^e  over  the 
streets  and  public  places  within  the  corporate 
limits  of  the  city.  (Amyx  v.  Taber,  23  Cal. 
870.) 

Cited  76  Cal.  512. 
Relating  to  animals  at  large.    See  Animals, 

2,  et  seq. 

j.    Affecting  Public  Officers. 

105.  An  ordinance  of  the  board  of  super- 
visors diminishing  the  compensation  of  con- 
stables for  services  in  crinunal  cases  during 
the  term  is  not  in  conflict  with  section  9  of 
article  XI  of  the  constitution,  which  prohibits 
an  increase  of  salary  of  an  officer  after  his 
election,  and  during  his  term  of  office.  (Peo- 
ple ex  rel.  Atkinson  v.  Johnson,  95  Cal.  471.) 

106.  Under  the  charter  of  the  city  of  San 
Jose,  an  ordinance  abolishing  the  office  of 
street  commission,  ftnd  substituting  fees  in- 
stead thereof,  is  legal  and  binding  on  the  offi- 
cers.    (Wilson  V.  &n  Jose,  7  Cal.  275.) 

107.  The  ordinance  of  the  city  and  county 
of  San  Francisco  passed  March  16,  1889, 
popularly  known  as  the  **  Barry  ordinance," 
assuming  to  establish  and  regulate  the  fire 
department,  and  to  provide  for  the  appoint- 
ment of  a  board  of  fire  commissioners,  is  void, 
as  being  in  conflict  with  the  act  of  March  28, 
1878,  to  provide  for  reorganizing  and  regulat- 


ing the  fire  department,  which  is  part  of  the 
charter  of  the  city  and  county.  (People  ex 
rel.  Wilshire  ▼.  Newman,  96  Oal.  605.) 

Fees  of  district  attorney  prosecuting  violar 
tions  of.    See  District  Attorneys,  13,  et  seq. 

k.    Regulating  Fire  Limits. 

108.  The  ordinance  establishing  fire  limits 
in  the  city  of  San  Francisco  is  valid.  (Mc- 
Closkey  v.  Kreling,  76  Cal.  511.) 

109.  An  ordinance  of  the  city  and  county 
of  San  Francisco,  prohibiting  the  •  alteration 
or  repair  of  any  wooden  building  within  cer- 
tain designated  fire  limits,  without  permission 
in  writing  signed  bv  a  majority  of  the  fire-war- 
dens, and  approved  by  a  majoritv  of  the  com- 
mittee on  fire  department  and  the  mayor,  ia 
not  in  violation  ot  the  fourteenth  amendment 
of  the  constitution  of  the  United  States.  Such 
an  ordinance  is  not  unreasonable,  oppressive, 
nor  special  in  its  operation ;  nor  is  it  an  un- 
warrantable delegation  of  power  to  the  offi- 
cers named  therein,  nor  does  it  deny  to  the 
owner  of  such  building  the  equal  protection 
of  the  law,  nor  deprive  him  of  libertv  or  prop- 
erty without  due  process  of  law.  (Ex  parte 
Fiske,  72  Cal.  125.) 

110.  If  ordinance  establishing  fire  limits 

g'ves  right  of  action  for  the  erection  of  a 
ame  building  the  injury  must  be  special 
in  its  character,  and  not  merely  greater  in 
degree  than  that  of  the  general  puolic.  De- 
preciation in  the  value  of  property  and 
increase  of  insurance  rates  are  not  such  a 
ial  injury.      (McOloskey  v.  Kreling,   76 


;al.  511.) 

Fire  ordinance,  no  action  lies  for  erecting 
frame  dwelling  m  absence  of.    See  Actions. 

1.  Changing  Location  of  Streets. 

111.  An  ordinance  of  a  city  providing  that 
certain  monuments  shall  from  the  date  of  the 
ordinance  be  the  initial  points  of  the  town 
survev,  and  of  all  locations  of  lots  and  streets, 
and  that  all  surveys  made  thereafter  that  ehali 
deviate  from  such  initial  points  shall  be  null 
and  void,  is  void,  and  not  admissible  in  evi- 
dence to  show  enlarged  rights  against  the  city. 
The  city  council  cannot  change  the  location 
of  the  streets  by  such  a  resolution,  or  afTect 
the  rights  of  landowners  under  grants  pre- 
viously made,  nor  can  it  lay  down  rules  of  evi- 
dence by  which  the  courts  are  to  determine 
the  location  of  the  points  or  lines  of  the  survey. 
(Orefia  v.  City  of  Santa  Barbara,  91  Cal.  621.) 

112.  Such  ordinance  does  not  estop  the  citT 
from  claiming  that  a  survey  is  correct  which 
was  made  before  the  passage  of  the  ordinance, 
and  which  established  the  line  of  a  street  in- 
consistent with  the  line  referred  to  in  the 
ordinance.  (Orefia  v.  City  of  Santa  Barbara, 
91  Cal.  621.) 

m.  Prohibiting  Selling  of  Pools  or  Visiting 
Gambling-house  or  House  of  Ill-fame. 

113.  An  ordinance  of  the  city  and  county  of 
San  Francisco,  prohibiting  the* selling  of  pools 
on  horseraces,  except  within  the  inclosure  of 
a  racetrack  where  the  race  is  to  be  run,  is  a 
valid  police  regulation,  not  in  conflict  with 
the  ptate  constitution,  and  is  not  void  be- 
cause its  incidental  effect  may  be  to  confer  a 
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■pedal  privilege  or  benefit  uxK>n  thoee  who 
own  or  control  the  racecourses  by  giving  them 
the  exclusive  right  to  carr^  on  the  business, 
or  of  selling  to  others  the  privilege  of  the  pool- 
selling.    (£x  parte  Tuttle,  91  Cal.  689.) 

114.  A  municipal  ordinance  of  the  city  and 
county  of  San  fl^EUlci8oo  making  it  unlawful 
lor  any  person  in  said  city  and  county  tx)  be- 
come a  visitor  of  a  place  for  the  practice  of 
gambling  is  valid,  and  the  police  judge's  court 
has  jurisdiction  of  the  onense.  (£x  parte 
Lane,  76  Cal.  587.) 

115.  Section  33  of  Order  1587  of  the  city  and 
county  of  San  Francisco,  prohibiting  visiting 
of  a  gambling  -house,  is  not  unconstitutional, 
as  opposed  to  subdivision  2,  section  25,  of  ar^ 
tide  IV  of  the  constitution  of  1879.  Section 
3  of  the  amendment  of  the  Consolidation  Act 
of  April  25, 1863,  gives  full  authoritv  to  the 
board  to  pass  the  order  under  consideration, 
and  the  act  itself  is  not  unconstitutional. 
The  object  of  the  article  of  the  constitution 
relating  to  local  legislation  is  to  restrain  the 
legislature  from  passing  laws  of  the  character 
mentioned.  The  legislature  can  authorize  by 
general  laws,  under  the  present  constitution, 
ordinances  of  that  character  to  be  passed  by 
a  municipal  corporation.  (Ex  parte  Chin 
Yan,  60  Cfal.  78.) 

116.  So  much  of  a  municipal  ordinance  as 

E^rmits  a  maximum  fine  of  one  thousand  dol- 
rs,  or  a  fine  of  so  much  as  four  hundred 
dollars,  to  be  imposed  for  visiting  a  house  of 
ill-fame  is  unreasonable,  and  not  in  harmony 
with  the  laws  of  the  state,  and  is  therefore 
void.  (Matter  of  Ah  You,  88  Cal.  99.) 
Cited  91  Cal.  441. 

117.  The  ordinance  of  Ma^  2, 1887,  of  the 
dty  of  Stockton,  in  so  far  as  it  prohibits  &ny 
person,  for  the  purpose  of  prostitution,  to  visit 
any  building  kept  for  the  purpose  of  prostitu- 
tion, is  within  the  power  of  the  city  council 
to  enact,  and  is  not  in  conflict  with  the  general 
laws  of  the  state.  (Ex  parte  Johnson,  73  Cal. 
228.) 

n.  Prohibiting  Profane  Swearing. 

118.  When  the  charter  of  a  munidpal  cor- 
poration authorizes  the  municipal  legislative 
body  to  enact  ordinances  to  prohibit  practices 
which  are  against  good  morals  or  contrary  to 
public  decency,  and  such  body  determine  as 
fact  that  a  particular  practice,  such  as  the 
uttering  of  profane  language,  is  against  good 
morals,  and  prohibit  it  by  ordinance,  the  de- 
dsion  of  such  body  on  this  question  is  final, 
and  the  court  will  not  review  it.  (£x  parte 
Delanev,  43  Cal.  478.) 

Cited  76  Cal.  512. 

119.  A  municipal  legislative  body,  if  em- 
powered by  law  to  prohibit  or  suppress  prac- 
tices against  good  morals  or  public  decency, 
may,  by  ordinance,  punish  the  uttering  of  pro- 
fane language,  whether  uttered  frequently  or 
only  once  by  the  same  person.  Ex  parte 
Delaney,  43  Cal.  478.) 

Reasonableness    of    penalty.      See    ante, 

rv,  2. 

o.  Throwing  Rubbish  in  Street ;  Obstructing 
Sidewalk;  Removing  Dead  Animals. 

120.  An  ordinance  of  the  city  of  San  Jose 
forbidding  the  obetruction  of  a  sidewalk,  and 


prescribing  a  penalty  for  refusal  to  remove  the 
obstruction  upon  notice  prescribed  to  be  given 
by  certain  municipal  authorities,  such  penalty 
being  of  the  same  character,  though  less  in 
degree,  as  that  prescribed  by  the  general  law, 
is  valid,  and  not  in  conflict  with  the  constitu- 
tion or  with  the  general  law.  (Ex  parte  Tay- 
lor, 87  Cal.  91.) 

121.  The  petitioner  was  convicted  of  a  vio- 
lation of  section  47  of  an  order  of  the  board  of 
supervisors  of  the  city  and  county  of  San 
Frandsco,  prohibiting  the  dumping  of  rubbish 
except  in  a  place  designated  by  the  superin- 
tendent of  streets.  The  complaint  charged 
that  the  petitioner  ''  did  willl'utly  and  unlaw- 
fully throw  into  and  deposit  upon  certain 
lands  at  Channel  and  Fifth  streets,  in  said 
dty  and  county,  a  large  quantity  of  broken 
ware,  dirt,  rubbish,  garbage,  and  filth,  the 
said  place  where  the  same  was  thrown  and 
deposited  not  being  a  place  designated  for  that 
purpose  by  the  superintendent  of  public  streets 
and  highways."  Held,  the  authority  to  pass 
the  order  now  under  consideration  was  vested 
in  the  board  of  supervisors  by  the  act  of  April 
25, 1863 ;  but,  if  there  were  any  room  for  doubt, 
the  power  is  clearly  conferred  by  section  11, 
article  XI,  of  the  constitution;  and  held, 
further,  that  the  complaint  was  sufficient. 
(Ex  parte  Casinello,  62  Cal.  538.) 

Cited  65  Cal.  610;  72  Cal.  116,  128;  76  Cal. 
512;  87  Cal.  95. 

122.  An  ordinance  of  the  dty  of  San  Fran- 
cisco provided  that  whenever  any  horse  or 
other  animal  should  die  within  the  limits  of 
the  dty  and  county  the  owner  thereof,  or  the 
person  in  whose  possession  the  same  might 
DO  at  the  time  of  its  death,  should  dispose  of 
its  carcass  in  such  a  manner  that  the  same 
should  not  become  a  nuisance,  or  should  notify 
W.  or  his  associates  or  assigns  within  twenty- 
four  hours  where  such  carcass  might  be  found, 
etc. ;  and  also  provided  that  no  person  other 
than  said  W.  or  his  associates  or  assigns,  or  the 
person  owning  or  having  possession  of  any  ani- 
mal at  the  time  of  its  death,  should  remove  or 
dispose  of  the  carcass  of  such  animal,  unless  the 
said  W.  and  his  associates  and  assigns  should 
fail  to  remove  the  same  within  twenty-four 
hours  after  receiving  notice  thereof.  Held,  by 
the  provisions  of  this  ordinance  the  owner  or 
the  person  in  whose  possession  the  animal 
should  be  when  death  occurred  was  given  the 
right  to  dispose  of « the  carcass  in  such  a  man- 
ner as  not  to  become  a  nuisance  at  any  time 
within  twenty-four  hours  after  death,  and  it 
was  competent  for  him  to  exercise  that  right  in 
any  way  ne  should  see  fit,  by  contract  or  other- 
wise.   (Alpers  V.  Brown,  60  Cal.  447.) 

p.  Requiring  Destruction  of  Squirrels. 

123.  An  ordinance  requiring  all  occupants 
of  lands,  within  ninety  days,  to  exterminate 
and  destroy  the  ground-squirrels  on  their  re- 
spective lands,  and  thereafter  to  keeo  said 
lands  free  and  clear  therefrom,  and  declaring 
the  violation  of  the  ordinance  to  be  a  misde- 
meanor, is  unreasonable  and  burdensome,  and 
one  convicted  of  a  violation  thereof  is  entitled 
to  a  discharge  on  habeas  corpus.  (Ex  parte 
Hodges,  87  Cal.  162.) 

124.  The  ordinance  is  not  a  police,  sanitary. 
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or  similar  regulation,  and  ia  not  anthonzed  by 
section  2  of  article  XI  of  the  state  constitation, 
providing  for  the  enforcement  by  counties  of 
police,  sanitary,  or  other  regulations  not  in 
conflict  with  general  laws.  (£x  parte  Hodges, 
87  Cal.  162.) 

q.  Regulating  Death  Certificates  and  Permits 

for  Interments. 

]  25.  Order  No.  2162  of  the  board  of  supervis- 
ors of  the  city  and  county  of  San  Francisco, 
regulating  the  granting  of  certificates  of  death 
and  the  issuance  of  permits  for  interments, 
and  punishing  the  health  officer  as  for  a  mis- 
demeanor upon  noncompliance  therewith,  is 
unconstitutional  and  voia,  as  being  in  conflict 
with  the  provisions  of  the  Political  Code  relat- 
ing to  the  same  subject,  and  punishing  the 
health  officer  for  doing  what  the  general  law 
of  the  state  not  only  authorizes  but  requires 
him  to  do.    (Ex  parte  Keeney,  84  Cal.  304.) 

r.  Regulating  Rules  of  Evidence ;  Delegating 
Corporate  Powers;  Miscellaneous  Ordi- 
nances. 

126.  A  city  ordinance  containing  certain 
provisions  in  relation  to  the  burden  of  proof 
and  as  to  the  effect  of  certain  acts  as  evioence 
is  void  as  to  those  provisions,  as  the  board  of 
supervisors  has  no  power  to  establish  rules  of 
evidence  for  the  guidance  of  courts.  (Ex 
parte  Christensen,  85  Cal.  208.) 

127.  Under  the  act  of  1852,  incorporating 
the  town  of  Oakland,  the  corporate  and  mu- 
nicipal powers  were  lodged  in  a  board  of  trus- 
tees. The  board  had  power  "to  lay  out, 
make,  open,  widen,  regulate,  and  keep  in 
repair  all  streets,  bridges,  ferries,  public 
places,  and  grounds,  wharves,  docks,  piers, 
slips,  sewers,  and  alleys,  and  to  authorize  the 
construction  of  the  same."  Under  this  clause 
the  board,  by  ordinance,  gave  defendant  the 
exclusive  privilege  of  laying  out,  establishing, 
constructing,  and  regulating  wharves,  etc., 
within  the  city,  for  thirty-seven  years.  Held, 
that  the  ordinance  was  void,  as  being  a  trans- 
fer of  the  corporate  powers  of  the  board,  aiid 
that  the  present  citv  of  Oakland,  being  the 
successor  m  law  of  tne  town  of  Oakland,  can 
come  into  equity  to  have  the  ordinance  de- 
clared void,  and  the  wharves,  etc.,  held  by 
defendants  thereunder  delivered  up.  (City  of 
Oakland  v.  Carpentier,  13  Cal.  540.) 

Relating  to  storage  of  gunpowder,  validity 
of.    See  Explosives,  11. 

Water  rates,  ordinances  fixing,  validity  of. 
See  Water  Companies,  III. 

Compelling  extermination  of  wild  animals. 
See  Animals,  1. 

Y«  Tiolatloii  of;  Actions  for;  Pmiislimeiit. 

128.  The  legislature  may  enact  that  suits 
for  the  violation  of  a  city  ordinance  shall  be 
prosecuted  in  the  name  of  the  people  of  the 
state.    (Pillsbury  v.  Brown,  47  Cal.  478.) 

129.  In  an  action  in  the  police  court  of  the 
city  of  Santa  Barbara  tlie  complaint,  after 
alleging  the  enactment  of  an  ordinance  and 
its  violation  bv  the  defendants,  demanded 
that  they  should  be  adjudged  guilty  of  vio- 
lating the  ordinance  and  punished  by  fine 
and  imprisonment.    Held,  the  action  is  in 


no  sense  a  civil  action.  If  it  be  an  action  it  is 
criminal,  and  should  have  been  pro9ecQte<1  in 
the  name  of  the  people.  (City  of  Santa  Bar- 
bara V.  Sherman,  61  Cal.  57.) 

130.  A  complaint  charging  the  violation  of 
a  municipal  ordinance  is  sufficiently  certain 
if  it  refers  to  the  ordinance,  and  describes  the 
offense  prohibited,  without  pleading  the  ordi- 
nance in  full.    (Ex  parte  Lane,  76  Cal.  587.) 

ISl.  The  same  distinction  between  insuffi- 
cient facts  and  an  insufficient  statement  of 
facts,  which  prevails  when  it  is  considered 
whether  the  complaint  supports  the  judg- 
ment, should  prevail  upon  general  demurrer; 
and  although  city  ordinances  are  not  set  ont 
in  haec  verlMi,  or  pleaded  as  authorised  by  sec- 
tion 459  of  the  Code  of  Civil  Procedure,  their 
existence  alleged  in  the  complaint  must  be 
considered  as  against  a  j^neral  demurrer. 
(Amestoy  v.  Electric  Rapid  Transit  Co.,  95 
Cal.  311.) 

132.  An  averment  that  an  ordinance  "  was 
duly  passed  and  adopted"  is  a  sufficient 
statement  that  every  thing  necessary  to  be 
done  by  the  city  council  to  give  it  legal  effect 
had  been  done.  (City  of  Loa  Angeles  v. 
Waldron,  65  Cal.  283.  i 

133.  If  a  complaint  avers  the  passage  of  an 
ordinance  by  a  municipal  corporation,  and 
the  answer  in  replj  states  in  general  terms 
that  the  ordinance  is  illegal  and  void,  no  issne 
of  fact  is  raised.  (People  ex  rel.  Central 
Pac.  R.  R.  Co.  V.  Supervisors  of  San  Fran- 
cisco, 27  Cal.  655.) 

134.  Under  a  city  ordinance  providing  for 
the  licensing  of  saloons  and  makmg  it  umaw- 
ful  to  sell  or  give  away  any  intoxicating 
drinks  therein  '*  between  the  hours  of  eleven 
o'clock  p.  M,  and  five  o'clock  a.  m.  of  each 
and  everv  day,"  a  complaint  upon  a  bond  of 
a  saloon-keeper  charging  that,  contrary  to  the 
provisions  oi  the  ordinance,  he  kept  his  place 
of  lousiness  open  '*from  eleven,  p.  m.  until 
five  A.  H.  of  the  following  day,  and  sold 
spirituous  and  fermented  liquors,"  states  no 
cause  of  action.  (City  of  Eureka  v.  Diaz,  89 
Cal.  467.) 

(!3omplaint  for  violation  of  ordinance,  what 
sufficient.    See  ante,  121. 

135.  When  the  complaint  for  the  violation 
of  a  municipal  ordinance  states  facts  which 
constitute  a  public  offense,  both  under  the 
ordinance  and  under  the  general  statute,  and 
both  the  offense  and  the  penalty  are  within 
the  jurisdiction  of  the  justice's  court,  and  the 
judgment  is  not  in  excess  of  that  authorized 
by  the  general  statute,  the  prisoner  commit- 
ted for  such  offense  cannot  be  discharged  on 
habeas  corpus,  whether  the  ordinance  is  valid 
or  not.    (Ex  parte  Taylor,  87  Cal.  91.) 

Jurisdiction  of  police  court  over  violation  of 
ordinance.  See  ante,  114;  Jurisdiction,  156, 
et  seq. 

136.  It  is  doubtful  whether  the  legislature 
has  the  power  to  enact  in  the  charter  of  a 
city  that  the  violation  of  an  ordinance,  which 
the  city  may  thereafter  pass,  shall  be  a  mis- 
demeanor.    (Pillsbury  v.  Brown,  47  CJal.  478.) 

137.  The  city  of  Los  Angeles  had  power 
under  its  charter  to  provide  that  any  viola- 
tion of  the  provisions  of  the  ordinance  should 
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be  a  misdemeanor  and  punishable  as  such. 
The  power  is  also  conferred  upon  the  munici- 
pality b^  the  provision  of  tne  constitution 
authorizing  it  to  make  and  enforce  within  its 
limits  all  such  local,  sanitary,  and  other  laws 
as  are  not  in  conflict  with  the  general  laws  of 
the  sUte.    (Matter  of  Guerrero,  69  Cal.  88.) 

138.  A  municipal  corporation  of  the  fifth 
class  has  power,  under  the  Municipal  Govern- 
ment Act  of  March  13, 1883,  to  enforce  by  im- 
prisonment the  payment  of  a  fine  imposed  for 
the  violation  of  its  municipal  ordinance.  Such 
method  of  enforcing  the  fine  is  not  in  conflict 
with  any  general  law.  (Ex  parte  Green,  94 
Cal.  887.) 

139.  The  petitioner  was  convicted  in  the 
police  court  of  the  cit^  and  county  of  San 
Francisco,  under  section  33  of  Order  No. 
1587  of  the  citv  and  county,  of  a  misdemeanor, 
in  visiting  a  place  for  the  practice  of  gambling. 
The  judgment  was  "  that  said  Chin  Yan  pay 
a  fine  of  twenty  (20)  dollars,  and  in  default  of 
payment  thereof,  that  said  Chin  Yan  be  im- 


or  until  the  said  fine  should  be  paid  or  satis- 
fied." Held,  this  judgment  valid  and  lawful. 
The  authority  given  to  the  sheriff  to  arrest 
and  imprison  the  defendant  for  the  period  of 
ten  days,  or  **  until  said  fine  has  been  paid  or 
satisfied, "  authorizes  the  petitioner  to  claim 
his  release  when  the  fine  has  been  satisfied 
bv  the  imprisonment,  or  partly  by  payment 
of  money  and  partly  by  the  imprisonment, 
estimating  the  latter  at  two  dollars  per  day 
during  the  period  of  imprisonment.  Such  is 
a  fair  deduction  from  the  judgment.  (Ex 
parte  Chin  Yan,  60  Cal.  78,  cited  82  Gal.  455, 
distinguished  60  Cal.  435 ;  Ex  parte  Lawrence, 
60  Gal.  84.) 

Violation  of,  place  of  imprisonment.  See 
Criminal  Law,  1076. 

Jury  trial  on  violation  of.  See  Jury  and 
Jurors,  20,  et  seq. 

Fine  for  violating,  imprisonment  for.  See 
Criminal  Law,  XVill,  19,  b,  L. 

Void,  punishment  under,  discharge  on  ha- 
beas corpus.    See  Habeas  Corpus,  if,  6. 

Violation  of  as  negligence.  See  Negligence, 
11,3. 

TI.  Repeal  of. 

140.  A  eeneral  municipal  ordinance,  appli- 
cable to  all  parts  of  the  municipality,  is  not 
repealed  by  implication  by  the  passage  of  a 
special  ordinance  pertaining  to  the  same  sub- 
jt^ct  matter,  applicable  to  only  a  small  part  of 
the  municipality.  (Ex  parte  Boswell,  86  Cal. 
232.) 

141.  A  municipal  ordinance  covering  all 
kinds  of  opium,  and  prohibiting  the  sale 
thereof  without  the  prescription  of  a  physi- 
cian, repeals  by  implication  a  prior  ordinance 


licensing  the  sale  of  smoking  opium  without 
requiring  such  prescription,  and  the  court  can- 
not say  as  a  matter  of  law  or  fact  that  no 
respectable  physician  would  give  a  prescrip- 
tion for  smokmg  opium.  (Ex  parte  Hong 
8hen,  98  Cal.  681.) 

142.  Order  No.  1569  and  section  68  of  Order 
No.  1587  of  the  board  of  supervisors  of  the  city 


and  county  of  San  Francisco,  prescribing  the 
kind  of  buildings  in  which  laundries  may  be 
located,  have  not  been  repealed  by  Order  No. 
1767,  regulating  the  establishment  and  main- 
tenance of  puolic  laundries  within  certain 
limits  of  the  city  and  county.  (Matter  of  Yick 
Wo,  68  Oal.  294.) 

Bepeal  of.    See  San  Francisco,  XIV,  7,  b. 

ORlTAinBirTS. 

Include  jewelry.    See  Wills,  216. 

OBPHIH  ASYLUMS. 

Incorporation  of.  See  Corporations,  31,  et 
sei][. 

Adoption  of  chUd  from.  See  Parent  and 
Child,  31. 

OUSTEB. 

See  Adverse  Possession,  II,  5,  b. 

What  is,  and  who  liable.  See  Ejectment, 
IV,  1. 

Possession,  ouster  from.  See  San  Fran- 
cisco, XIV,  7,  d. 

Infant,  ouster  of  or  by.     See  Infancy,  I,  2. 

Infant,  effect  of  ouster  of.  See  Statute  of 
Limitations,  234. 

By  cotenant.    See  Cotenancy,  n,  7,  b. 

In  forcible  entry.  See  Forcible  JSntry  and 
Unlawful  Detainer,  VI,  8. 

Allegations  of.    See  Eiectment,  V,  3.  b. 

Evidence  as  to.    See  Ejectment,  XIV,  7. 

OUTGOIire  OFFICEBS. 

District  attorney*    See  District  Attorneys, 

m. 

Sheriffs.    See  Sheriffs,  IV,  2. 

Judges,  judgments  by.  See  Judgments, 
XII,  2. 

Judges,  powers  of.    See  Judges,  IV* 

Public  administrators.  See  Executors  and 
Administrators,  XV,  5. 

Executors,  commissions,  right  to  on  change 
of  administration.  See  Executors  and  Admin- 
istrators, 472. 

OUTSIDE  LAHDS. 

San  Francisco,  outside  lands  in*  See  San 
Francisco,  XIV,  4. 

OUTSTANDIire  TITLE. 

As  a  defense,   ^ee  Ejectment,  XI^  1. 

OTEBDBAFTS. 

See  Banks  and  Banking,  II. 

OYEBFLOW. 

Dams,  oTerflow  from.  See  Wateroourses, 
XI,  4. 

Injury  from  overflow  from  ditch.  See 
Watercourses,  XU,  10. 

OYEBFLOWED  LAUDS. 

See  Swamp  and  Overflowed  Lands. 

OYEBISSUE. 

See  Bonds,  II,  4. 


2160 


0WNEB8— PABENT  AND  CHILD,  I,  IL 


OWNEBS. 

Allegation  that  one  is.  See  Pleading  and 
Practice,  51. 

Allegation  of  ownership,  presumption  of 
continuance*    See  Pleading  and  Practicei  101. 

0WinBB8HIP. 

Water,  ownership  of*  See  Watercourses, 
XIV,  2,  j. 

Navigable  waters,  ownership  of.  See 
Watercourses,  II,  2. 

Non-navigable  waters,  ownership  of.  See 
Watercourses,  III. 

Possession  as  evidence  of.  See  Possession, 
VI. 

Statements  as  to.    See  Insurance,  I,  4. 

Change  of.    See  Insurance,  II,  4. 

Allegations  of.  See  Ejectment,  V,  3,  a; 
Pleading  and  Practice. 

Evidence  as  to.    See  Evidence,  IX,  13,  a. 

PAITEL. 

What  constitutes.  See  Jury  and  Jurors* 
VII.  3. 

Challenge  to  the  panel.  See  Jury  and 
Jurors,  Vll,  3. 

PAPEB8. 

See  Newspapers. 

How  made  part  of  pleadings.  See  Plead- 
ing and  Practice,  VII,  9. 

Notice  to  produce  papers  at  trial.  See 
Pleading  and  Practice,  XX,  8. 

Lost,  how  supplied.  See  Pleading  and 
Practice,  XTX. 

PARDON. 

See  Criminal  Law,  XX. 

PARENT  AND  CHILD. 

I*  Custody  of  Children. 
n.  Support  of  Child;  Persons  In  Loeo 

Parentis. 
III.  Contracts  Between  Child  and  Parent 
or  One  in  Loeo  Parentis;  Herrices 
Rendered  Parent. 
IT.  Contract   by  Parent  on   Behalf  of 

ChUd. 
T.  Liability  for  Torts  of  ChUd. 
TI.  Action  by  Parent  for  Injury  to  Child. 
YII.  Adoption  of  Children. 

Infancjr.    See  Infancy. 

Domicile  of  father  is  domicile  of  child.  See 
Domicile,  1,  et  seq. 

Place  of  residence  of  child,  father  may 
select.    See  Domicile. 

Delivery  of  deed  by  grantor  to  third  person 
for  benefit  of  grantor's  children.  See  Deeds, 
68. 

Gift  to  child.  See  Fraudulent  Convey- 
ances, II,  2. 

Damages  for  death  of  parent.  See  Dam- 
ages, V,  4. 

Negligence  of  parent,  effect  of.  See  Negli- 
gence, V,  9. 

Purchase  by  parent  in  name  of  child.  See 
Trusts  and  Trustees,  81. 

Father  may  disjMse  of  common  property 
after  wife's  death.    See  Wills,  12,  et  seq. 

Children  of  deceased  mother  are  cotenants 


with  father  in  community  property.    See  Co- 
tenancjr,  8. 
Legitimacy  of  children.    See  Legitimacy. 

I.  Custody  of  Children. 

1.  L.,  bein^  the  father  of  three  children, 
aged  respectively  eight,  six,  and  four  yeaie, 
made  his  will,  by  which  he  devised  the  cus- 
tody of  his  children  to  his  mother  in  these 
words :  "  The  personal  care,  custody,  and  con- 
trol of  my  said  children  I  do  hereby  confide 
to  my  dear  mother,  solely,  except  in  such 
cases  as  my  said  trustees  and  executors  may 
deem  contrariwise  for  the  purposes  of  educa- 
tion," and  died,  leaving  a  widow  who  was  in 
all  respects  a  fit  and  proper  person  to  be  in- 
trusted with  the  personal  care  and  custody 
of  her  children,  in  an  action  by  the  widow 
against  the  testamentary  guardian  and  execu- 
tors of  L.  for  the  custody  of  the  children,  it 
was  held  that,  under  the  statute  of  this  state, 
the  widow's  claim  to  the  personal  custody  of 
the  children  was  superior  to  that  of  the  testa- 
mentary guardian.  (Lord  v.  Hough,  37  Cal. 
657.) 

2.  Upon  the  hearing  of  a  writ  of  habeas 
corpus  sued  out  by  the  mother  ot  a  child  to 
recover  its  custody  from  its  uncle,  who  had 
been  appointed  as  its  guardian  by  the  supe- 
rior court,  although  it  may  appear  that  the 
order  appointing  the  guardian  was  void  for 
want  of  jurisdiction,  yet  where  the  mother 
voluntarily  relinquished  the  care  of  the  child 
when  she  was  scarcely  a  year  old.  and  ever 
since  she  was  two  years  of  age  left  her  in  the 
exclusive  charge  and  control  of  her  ancle  and 
aunt,  the  mother  seeing  the  child  but  twice 
in  nearly  nine  years,  and  the  child's  material 
interests  will  be  promoted  by  leaving  her  with 
the  uncle  and  aunt,  with  whom  the  child  her- 
self chooses  to  remain,  no  coercive  order  wiU 
be  made  by  the  court  bv  which  the  mere  le^al 
right  of  the  mother  to  the  custody  of  the  child 
may  be  enforced  against  the  child's  manifest 
inclination  and  reasonable  choice  to  remain 
with  her  unde  and  aunt,  but  the  child  will  be 
left  free  to  go  to  the  home  of  her  choice. 
(Matter  of  Gates,  95  Cal.  461.) 

Custody  and  maintenance  of  children.  See 
Marriage  and  Divorce,  III,  8. 

Right  to  custody  of  child.  See  Parent  and 
Child,  32. 

E8top|)cl  of  parent  from  acquiescence  in 
custoily  by  adopting  parents.  See  Parent 
and  Child,  40. 

Mother  is  entitled  to  custody  over  testa- 
mentary guardian.  See  Guardian  and  Ward, 
42,  et  seq. 

Mother,  right  of  to  letters.  See  Guardian 
and  Ward,  12. 

Custody  of  illegitimate  child.  See  Legiti- 
macy, III. 

II.  Support  of  Child;   Persons  In  Loeo 

Parentis. 

8.  An  uncle  who  receives  his  minor  niece 
into  his  household  as  a  member  of  his  family 
stands  towards  her  in  loco  parentis,  and  is 
bound  to  support  and  maintain  her  according 
to  his  circumstances,  and  is  not  entitled  t« 
chaise  her  for  the  necessarjr  food,  clothes,  and 
lodging  furnished   her,    either   during  her 
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minority  or  afterwardsy  during  the  existence 
of  the  quasi  paternal  relation  between  them. 
On  the  other  n and,  the  niece,  during  the  con- 
tinuance of  such  relation,  is  not  entitled  to 
charge  her  uncle  for  services  rendered  by  her 
in  and  about  his  house.  (Starkie  v.  Perry, 
71  Gal.  495.) 
Cited  74  Cal.  322. 

4.  In  the  absence  of  an  express  agreement 
therefor,  a  husband  who  receives  into  his 
family  an  illegitimate  child  of  his  step- 
daughter is  not  entitled  to  compensation 
from  its  mother  for  its  support,  (liarsen  v. 
Hansen,  74  Cal.  320.) 

Services  rendered  one  standing  in  loco  pa- 
rentis.   See  post,  III. 

Father  arandoning  child  loses  right  to 
guardianship.  See  Guardian  and  Wara,  14, 
et  seq. 

Abandoned  child,  residence  oL  See 
Guardian  and  Ward,  9. 

HI*  Contraet  Between  Child  and  Parent 
or  One  In  Loeo  Parentlsi  Senriees 
Bendered  Parent. 

5.  If  children,  upon  the  death  of  their 
mother,  inherit  one-half  the  common  proi>- 
ertv,  a  sale  by  them  of  this  interest  to  the 
fatner,  even  by  an  instrument  which  creates 
a  right  in  his  favor  against  them  which  he 
can  only  enforce  in  equity,  is  a  sufficient  con- 
sideration to  support  a  promise  by  him  to  i>ay 
them  for  the  same.  (Bacouillat  v.  Sansevain, 
S2  Cal.  376.) 

6.  A  claim  set  up  by  children  to  a  part 
of  the  common  property  upon  the  death  of 
their  mother,  who  was  a  nonresident  alien,  is 
a  sufficient  consideration  to  render  valid  an 
agreement  of  compromise  ^ith  their  father, 
by  which  they  convey  to  him  and  he  prom- 
ises to  pay  them  a  consideration  therefor. 
(Bacouillat  v.  Sansevain,  32  Cal.  376.) 

7.  In  an  action  to  recover  property  claimed 
by  the  plaintiff  to  have  been  conveyed  by  her, 
while  a  minor,  to  her  aunt,  in  trust,  where 
the  evidence  of  the  plaintiff  shows  the  confi- 
dential relations  existing  between  her  and 
her  aunt,  and  that  at  the  request  of  her  aunt 
she  conveyed  to  her  the  property  with  the 
understanding  that  her  aunt  would  hold  it  for 
her,  the  law  implies  an  agreement  by  the  aunt 
to  reconvey  upon  request,  and  a  trust  is  suffi- 
ciently established  to  entitle  the  plaintiff  to 
recover,  and  the  granting  of  a  nonsuit  is  er- 
ror.    (Butler  V.  Hyland,  89  Cal.  575. ) 

8.  Such  an  action  not  being  one  brought  to 
disaffirm  the  plaintiff's  acts  as  a  minor,  her 
minority  at  the  time  of  the  conveyance  is  ma- 
terial only  as  tending  to  establish  that  the  re- 
lations between  herself  and  aunt  were  confi- 
dential, and  it  was  not  necessary  for  her  to 
disaffirm  the  deed  before  bringing  the  action. 
(Butler  V.  Hyland,  89  Cal.  575.) 

9.  Where  the  plaintiff  was  the  stei>-mother 
of  the  defendants,  by  wh(m  she  was  sup- 
ported, and  for  whom  she  performed  domestic 
services,  for  the  value  of  which  she  sued  the 
defendants,  held,  that  as  she  stood  in  "loco 
parentis"  to  defendants,  the  law  does  not  im- 
ply any  contract  to  pav  for  such  services. 
(Murdock  v.  Murdock,  /Cal.  511.) 

Cited  8  Cal.  123;  42  Cal.  468. 
CiL.  Dioivr,  Vol.  II.— H6 


10.  All  the  circumstances  must  be  consid- 
ered to  ascertain  what  were  the  expectations 
of  the  parties  existing  while  the  relation 
continuecl.  Nothing  occurring  afterward,  or 
which  may  have  led  to  a  separation,  can  con- 
vert that  into  an  implied  contract  which  was 
not  so  before.  (Murdodc  v.  Murdock,  7  Cal. 
511.) 

11.  If  a  son  remains  with  and  performs 
services  for  his  father  after  attaining  his 
majority,  the  law  will  not,  ordinarily,  imply 
a  promise  on  the  part  of  the  father  to  make 
pecuniary  compensation  for  his  labor;  but  if 
the  circumstances  show  that  it  was  the  ex- 
pectation of  both  jMirties  that  he  should  re- 
ceive compensation,  the  promise  will  be  im- 
plied, and  he  may  sue  on  a  quantum  meruit. 
(Friermuth  v.  Friermuth,  46  Cal.  42.) 

Services  of  child  to  uncle,  child  cannot 
charge  for.    See  ante,  II. 

Deed  of  gift  to  chud  on  eve  of  marriage, 
when  fraudulent.  See  Husband  and  Wife, 
1,5. 

Deed  from  mother  to  child  in  consideration 
of  support  is  void.    See  Deeds,  31. 

Deea  by  mother,  parol  evidence  to  show  no 
consideration.    See  Deeds,  45. 

Conveyance  by  mother  to  son  creates  con- 
structive trust,  when.  See  Trusts  and  Trus- 
tees, 56. 

Service  of  summons  where  father  sues  in- 
fant son.    See  Infancy,  30. 

Deed  to  infant  son  m  consideration  of  ser- 
vices is  voluntary.  See  Fraudulent  Convey- 
ances, 7. 

IT.  Contract  by  Parent  on  Behalf  of  Child. 

12.  Mortgage  signed  by  father  for  himself 
as  guardian  of  his  minor  children,  given  to 
secure  the  balance  of  the  purchase  price  of 
land  conveyed  to  himself  and  them,  may  be 
enforced  as  an  equitable  mortgage  upon  the 
whole  land,  and  tne  interest  of  the  minors  ac- 
quired under  the  deed  is  subject  to  its  lien, 
tnough  it  does  not  appear  whether  any  por- 
tion of  the  money  paid  belonged  to  the 
minors,  or  whether  the  father  was  or  was  not 
in  fact  the  guardian  of  their  estates.  (Peers 
V.  McLaughlin,  88  Cal.  294.) 

13.  The  defendants  erected  a  building  on 
land  belonging  to  certain  minors,  in  pursu- 
ance of  a  contract  made  with  their  lather 
that  the  cost  of  construction  should  be  paid 
out  of  the  rents  accruing  from  the  building. 
Held,  that  the  minors  could  not  maintain  an 
action  for  money  had  and  received  to  recover 
the  rents  applied  in  payment  for  the  build- 
ing.    (McKee  V.  Preston,  66  Cal.  522.) 

Bona  fide  purchaser  from  mother  where  she 
owns  in  common  with  children.  See  Bona 
Fide  Purchasers,  18. 

T.  liability  for  Torts  of  Child. 

14.  A  father  is  not  liable  in  damages  for  the 
torts  of  his  minor  child,  committed  without 
his  knowledge,  consent,  or  sanction,  and  not 
in  the  course  of  his  employment  of  the  child. 
CHagerty  v.  Powers,  66  Cal.  368.) 

Command  of  i>arent  will  not  excuse  crime. 
See  Criminal  Law,  9. 
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YI.  Aetion  hj  Parent  for  Injvrjr  to  ChUd. 

15.  Parent  may  recover  expenses  of  nursing 
and  healing  bis  minor  child,  of  such  tender 
years  that  it  is  incapable  of  rendering  him 
any  service,  from  one  who  willfully  or  negli- 
gently injures  such  child.  (Sykes  v.  Lawlor, 
49  Oal.  236.) 

16.  Where  an  infant  child  sues  by  her 
father,  as  guardian,  for  damages  for  suffering 
and  deformity  caused  by  the  act  of  a  vicious 
animal  belonging  to  the  defendant,  and  re- 
covers judgment,  such  judgment  is  not  avail- 
able as  a  bar  or  admissible  in  evidence  in  a 
suit  brought  by  the  father  in  his  own  name, 
for  services  rendered  and  expenses  incurred 
in  the  cure  of  the  wounds  innicted  upon  the 
child.     (Karr  v.  Parks,  44  Cal.  46.) 

Cited  64  Cal.  593. 

17.  In  an  action  by  a  father  against  a  per- 
son negligently  causing  a  personal  injury  to 
his  child,  he  can  recover  such  damages  only 
as  he  has  himself  sustained,  leaving  to  the 
infant  a  further  right  of  recovery  of  such 
damages  as  are  personal  to  himself.  (Durkee 
V.  Central  Pac.  R.  R.  Co.,  56  Cal.  388.) 

18.  In  such  action,  it  is  error  to  instruct  the 
jury  that  their  verdict  should  be  the  amount 
of  monejr  which  would  compensate  the  child 
for  his  injuries.  (Durkee  v.  Central  Pac. 
R.  R.  Co..  56  Cal.  388. ) 

19.  In  such  action  it  is  proper  to  Instruct 
the  jury  that  the  plaintiff  is  not  entitled  to 
recover  damages  for  the  pain  or  suffering 
which  his  son  experienced  from  the  injuries 
which  he  received,  or  for  his  disfigurement 
therefrom.  (Durkee  v.  Central  Pac.  R.  R. 
Co.,  56  Cal.  388.) 

20.  Under  section  377  of  the  Code  of  Civil 
Procedure,  the  amount  of  damages  which  a 
father  is  entitled  to  recover  lor  the  negligent 
killing  of  his  minor  child  is  such  sum  as,  un- 
der all  the  circumstances  of  the  case,  is  just 
and  reasonable,  and  in  determining  the 
amount  of  the  recovery,  the  jury  may 
properly  consider,  not  only  the  loss  of  the 
child's  services  during  minority,  and  the 
medical  attendance  and  funeral  expenses, 
but  also  the  mental  anguish  and  suffering  of 
the  parents.  (Clearyv.  City  R.  R.  Co.,  76 
Cal.  240.) 

21.  Where  an  infant  child  has  been  wounded 
by  a  vicious  animal,  and  has  thereby  been 
disfigured  or  deformed,  the  father  of  the  child 
can  recover  from  the  owner  of  the  animal 
only  for  such  expenses  as  he  has  incurred  in 
healing  the  original  wound,  and  not  for  any 
expense  incurred  in  removing  the  deformity 
or  disfiguration.  (Karr  v.  Parks,  44  Cal.  46.) 
Cited  49  Cal.  238. 

22.  In  an  action  under  the  law  of  this  state 
the  jurv  was  not  limited  in  assessing  the 
plaintiff's  damages  to  his  actual  pecuniary  in- 
jury sustained  by  him  by  reason  of  the  loss  of 
services  of  his  children.  (Nehrbas  v.  Central 
Pac.  R.  R.  Co.,  62  Cal.  320. ) 

Cited  76  Cal.  241. 

Appearance  by  children  in  suit  by  parent, 
effect  of  stipulation  by  parent.  See  Stipula- 
tions, 50. 


Til.  Adoption  of  ChUdren. 

23.  Legislature  has  full  power  to  regulate 
adoption  of  children,  and  may  invest  any  per- 
son, or  officer,  or  court  with  the  power  of  re- 
ceiving, witnessing,  and  declaring  the  adop- 
tion, and  prescribe  the  form  of  adoption.  The 
matter  of  adoption  belongs  to  the  legislative, 
and  not  to  the  judicial,  dexMtrtment  of  the 
government :  and  though  the  act  of  ^ssing 
upon  the  adoption  may  be  judicial  in  the 
sense  of  being  an  act  of  judgment,  that  does 
not  make  it  any  part  of  the  judicial  power 
spoken  of  in  the  constitution,  and  by  it  vested 
in  courts.  The  Civil  Code,  conferring  the 
power  of  adoption  upon  the  judge  as  distin- 
guished from  the  court,  is  constitutionaL 
(Estate  of  Stevens,  83  Cal.  322.) 

Cited  87  Cal.  641 ;  98  Cal.  538,  547. 

24.  The  right  of  one  person  legally  to  adopt 
the  child  of  another  was  unknown  to  the 
common  law,  and  exists  in  this  state  as  a 

Jure  creation  of    statute   law.    (Estate  of 
ohnsoD.  98  Cal.  531.) 

25.  The  right  of  adoption  is  purelv  statu- 
tory, and  unknown  to  the  common  law  and 
repugnant  to  the  principles ;  and  the  provi- 
sions of  the  statute  must  be  strictly  fol- 
lowed, and  every  condition  prescribed  therein 
strictly  complied  with,  else  the  child  by 
adoption  cannot  inherit  from  the  adopting 
parent.  (£x  parte  Clark,  87  Cal.  638.) 
Cited  98  Cal.  539,  et  seq. 

26.  In  order  to  effect  such  adoption,  there 
must  be  a  substantial  compliance  with  all  the 
essential  requirements  of  the  law  under  which 
the  right  is  claimed.  (Estate  of  Johnson,  98 
Cal.  531.) 

• 

27.  The  adoption  of  a  child  is  not  a  judicial 
proceeding,  though  the  sanction  of  a  judicial 
officer  is  requirea  for  its  consummation,  bat 
the  proceeding  is  one  of  contract  between  the 
parties  of  a  very  solemn  nature,  to  be  entered 
into  in  the  presence  of  the  judge;  and  the  es- 
sential foundation  of  the  proceeding  is  the 
consent  of  the  person  named  in  the  statute; 
and  when  this  has  been  eiven  in  the  presence 
of  the  proper  judge  and  manifested  in  writ- 
ing, ana  by  the  order  of  such  judge,  the  con- 
tract cannot  be  declared  invalid  because  of 
some  merely  technical  objection  to  the  man- 
ner in  which  the  judge  wno  signed  the  order 
of  adoption  may  have  discharged  his  dutv  in 
the  premises.  (Estate  of  Jonnson,  98  Cal. 
531.) 

28.  In  determining  what  provisions  of  the 
law  regulating  adoption  are  essential  and 
therefore  mandatory,  the  statute  is  to  receive 
a  sensible  construction,  and  its  intent  is  to  be 
ascertained,  not  from  the  literal  moaning  of 
any  particular  word  or  single  section,  but 
from  a  consideration  of  the  entire  scope, 
spirit,  and  purpose  of  the  statute ;  and  unless 
a  fair  consideration  of  the  statute,  directing 
the  mode  of  proceeding  of  the  judge  as  a 
public  officer  in  the  matter  of  the  adoptiop, 
shows  that  the  legislature  intended  compli- 
ance with  the  provision  in  relation  thereto  to 
be  essential  to  the  validity  of  the  proceeding, 
it  is  to*be  regarded  as  directorv  merely.  (Ea- 
tate  of  Johnson,  98  Cal.  531.)  ' 

29.  In  cases  of  adoption,  the  power  of  tbe 
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superior  court  ie  special  and  limited,  and  not 
exercised  according  to  the  course  of  the  com- 
mon law;  and  its  jurisdiction  must  afQrma- 
tively  appear  by  the  record  as  to  both  subject 
matter  and  the  person,  notwithstanding  the 
court  is  one  of  general  jurisdiction.  (£z 
parte  Clark,  87  C^.  638.) 

30.  No  transfer  of  the  rights  of  natural 
parents  can  be  acquired  by  adopting  parents 
unless  the  statute  regulating  adoption  is 
strictly  followed,  and  all  doubts  in  controver- 
sies between  the  natural  and  the  adopting 
parents  should  be  resolved  in  favor  of  the 
former.     (Ex  parte  Clark,  87  Cal.  638.) 

31.  An  orphan  child  who  has,  for  the  period 
of  one  year,  been  supported  wholly  at  the  ex- 
pense of  an  orphan  asylum  cannot  be  legally 
adopted  by  a  husband  and  wife  by  a  decree  of 
a  superior  court  without  the  consent  of  the 
managers  of  the  orphan  asylum,  given  in  the 
same  manner  that  parents  are  authorized  to 
consent  to  the  adoption  of  their  children,  as 

Srovided  by  the  act  of  April  1, 1878.  That  act 
oes  not  repeal  or  amend  any  part  of  the  Civil 
Code,  but  provides  for  the  adoption  of  a  class 
of  minor  children  not  provided  for  by  the 
code.  The  power  to  adopt  minor  children  is 
a  creation  of  the  statute,  and  the  mode  pre- 
scribed by  statute  is  the  measure  of  the  power 
and  jurisdiction  of  the  court  to  decree  an 
adoption.  (Ex  parte  Chambers,  80  Cal.  216.) 
Cited  98  Cal.  539,  540,  551. 

32.  Although  a  parent  is  not  entitled  to  the 
custody  of  a  child  who  is  old  enough  to  work 
and  care  for  himself  after  consenting  to  his 
emancipation,  there  can  be  no  basis  for  such 
a  claim  where  the  minor  is  a  voung  child  in- 
capable of  caring  for  himself,  because  of  mere 
consent  of  the  parents  to  an  illegal  order  of 
adoption,     (Ex  parte  Clark,  87  Cal.  638.) 

33.  It  is  esential  to  the  validity  of  an  adop- 
tion that  the  record  should  show  that  the  ^r- 
son  adopting  the  child  is  a  resident  of  the 
county  in  which  the  order  of  adoption  was 
made.     (Ex  parte  Clark,  87  Cal.  638.) 

34.  Construing  together  all  the  sections  of 
the  Civil  Code  relating  to  adoption,  including 
the  section  which  makes  the  consent  of  a  child 
over  the  age  of  twelve  years  necessary  to  its 
adoption,  and  looking  at  the  substantial  ob- 
ject which  the  statute  has  in  view  in  requir- 
ing the  judge  to  examine  all  of  the  parties  be- 
fore him  for  the  purpose  of  entering  into  the 
contract  of  adoption,  the  examination  of  a 
child  under  the  age  of  consent  cannot  be 
deemed  mandatory  or  indispensable  to  the 
validity  of  the  adoption  proceeding ;  but  the 
provision  for  the  examination  of  the  parties, 
so  far  as  applicable  to  such  child,  is  simply 
directorv,  and  is  to  be  complied  with  or  not 
in  the  discretion  of  the  judge;  and  the  pro- 
ceoling,  if  regular  in  other  respects  and  ac- 
quiesced in  by  all  the  parties  to  it,  is  not 
void,  and  cannot  be  collaterally  assailed  by  a 
stranger  to  the  proceeding.  (Estate  of  John- 
son, 98  Cal.  531.) 

35.  The  relative  fitness  of  the  respective 
parties  to  care  for  the  child  cannot  be  in- 
quired into  upon  habeas  corpus,  if  it  is  con- 
ceded that  both  parties  are  competent  and  fit 
persons  to  care  for  the  child,  (Ex  parte 
C  ark,  87  Cal,  638.) 


36.  An  order  for  the  adoption  of  a  minor, 
which  api)ear8  to  have  been  made  in  open 
court  and  is  signed  b)r  the  judge  and  filed  in 
the  adoption  proceedings,  will  be  construed 
as  having  been  made  by  the  jud^e,  notwith- 
standing the  order  recites  that  it  was  made 
**  by  this  court."  (Estate  of  Newman,  75 
Cal.  213,) 

37.  An  order  of  adoption  of  a  child  is  void, 
and  affords  no  warrant  for  the  detention  oi 
the  child  from  its  parents,  where  it  appears 
that  the  parents  consented  to  the  adoption  of 
the  child  by  a  person  of  one  name,  that  the 
agreement  to  adopt  is  signed  by  another 
name,  and  that  the  detention  is  by  a  person 
whose  name  does  not  api>ear  in  the  record  of 
the  proceeding,  there  being  nothing  in  the 
record  to  show  that  the  three  names  indicate 
one  and  the  same  person.  (Ex  parte  Clark, 
87  Cal.  638.) 

38.  Proceedings  taken  to  amend  the  record 
of  adoption  pending  the  determination,  upon 
writ  of  habeas  corpus,  of  the  right  to  a  trans- 
fer of  the  child  from  the  custody  of  the  adopt- 
ing parties  to  the  custody  of  its  natural 
parents,  cannot  affect  the  decision  of  the 
court  upon  the  writ,  which  must  take  the 
record  as  it  finds  it,  and  determine  the  rights 
of  the  parties  accordingly*  (Ex  parte  Clark, 
87  Cal.  638.) 

39.  A  finding  that  an  agreement  to  adopt  a 
child  and  the  consent  of  her  father  thereto 
were  not  signed  or  acknowledged  before  the 
judge  who  signed  the  order  of  adoption  is 
contrary  to  the  evidence,  where  it  appears 
that  the  papers  were  actually  signed  by  the 
parties  and  presented  to  the  judge  at  the 
time  he  made  his  order  thereon,  and  it  is  im- 
material that  they  were  signed  before  such 
presentation,  the  substantial  thing  required 
by  the  statute  being  that  the  parties  whose 
consent  is  required  do  consent  in  the  presence 
of  the  judge,  and  that  such  consent  is  mani- 
fested by  writings  then  delivered  by  them  for 
that  purpose.  (Estate  of  Johnson,  98  Cal. 
531.) 

40.  The  natural  parents  are  not  estopped 
from  asserting  their  right  to  the  custody  of 
their  child,  as  against  an  illegal  order  of  adop- 
tion, by  acquiescence  in  the  claim  of  the 
adopting  parents  for  several  years.  (Ex 
parte  Clark,  87  Cal.  638.) 

41.  There  is  no  presumption  that  minor 
children  living  with  a  man  who  is  not  their 
father  have  l>een  adopted  by  him.  (Estate  of 
Romero,  75  Cal.  379.) 

42.  Uncier  sections  227,  228,  and  1386  of  the 
Civil  Code,  an  adopted  child  is  entitled  to 
succeed  by  inheritance  to  the  estate  of  the 
adopting  parent.  (Estate  of  Newman,  75  Cal. 
213.) 

PARISHIONERS. 

Communication  between  parishioner  and 
priest.    See  Privileged  Communications,  V,  2. 

PARKS. 

See  Public  Parks. 

9rant  for  ornamental  square,  condition 
precedent.    See  Deeds,  336,  et  seq. 
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PAROL  CONTRACTS. 

Parol  agreements,  enforcement  of.  See 
Specific  Performance,  lY,  12;  Statute  of 
Irauda. 

PAROL  EYIDENCE. 

See  Evidence,  VII. 

PARTIAL  DISTRIBUTION. 

See  Estates  of  Deceased  Persons,  IX,  4. 

PARTICULARS. 

Bill  of.  See  Accoants,  I,  2;  Pleading  and 
Practice,  VUI,  11. 

PARTIES. 

I.  Plalntur  is  Heeessary  to  Siutain  Ae- 

tion. 
n.  Real  Party  in   Interest  |  Contract 

for  Benefit  of  Another. 
ni.  Sning  in  Two  Capaeities;  One  Can- 
not be  Both  Plaintur  and  Defend- 
ant. 
IT.  Aetion  hj  One  in  Behalf  of  Many 

Parties. 
T.  Reftisal  of  Persons  Interested  to 

Join. 
TI.  Fietitions  Parties;  Actions  Against 

Companies. 
Til.  Proper  and  Hecessarj  Parties. 

1.  Oenerai  EuU  that  Interested  Pav 

tie»t  and  Only  Intereited  Fartiei, 
Should  be  Joined, 

2.  In  Actiom  on  Contracti. 
8.  In  Equity, 

4.  In  Actiom  of  Tort, 
6.  Defect  in  Parties,  How  Taken  Adr 
vantage  of,  and  Waiver  of 
Tin.  Hew  or  Additional  Parties;  Strilcing 
Ont  or  Reinstating  Parties. 
IX.  Transfer  of  Interest;  Change  and 
Snbstitntion  of  Parties. 
X.  Deathof  Party;  Proceedings  on. 

Want  of  capacity  to  sue  must  be  pleaded 
specially.    See  Pleading  and  Practice,  IX,  15. 

Want  of  capacity  to  sue,  demurrer  for.  See 
Pleading  and  Practice,  X,  6,  e. 

Right  of  i>arty  to  make  stipulation.  See 
Stipulations,  I. 

Stipulation,  effect  of  on  other  parties.  See 
Stipulations,  IX. 

Aggrieved  parties.    See  Appeals,  III,  1. 

Appeal,  misjoinder  not  affecting  substantial 
rights.    See  Appeals,  XI,  12,  c. 

Appeal,  dismissal  of  appleal  for  want  of 
necessary  parties.    See  Appeals,  IX,  2,  f. 

Excluding  parties  from  court*  See  "^t- 
nesses,  X. 

Witnesses,  parties  as.  See  Witnesses,  Y,  8, 
C,  A. 

Witness,  examination  of  party  who  is*  See 
Witnesses,  VI,  1. 

Witnesses,  credibility  of  party  as  a  witness* 
See  Witnesses,  IX,  3. 

Misnomer  of  party«    See  Names. 

Mistake  in  designation  of  plaintiff.  See 
Guardian  and  Ward,  51. 


What  are  actions  between  same  parties. 
See  Eyidence,  489. 

Bestraining  persons  not  parties  by  writ  of 
supersedeas.    See  Appeals,  1745. 

Making  real  estate  a  party.  See  Taxation, 
647. 

People  may  bring  without  a  relator,  when. 
See  Mandamus,  205. 

Parties  in  particular  actions.  See  particu- 
lar titles. 

I.  Plnintur  is  Heeessnry  to  Sustain  Aetlom. 

1.  The  court  cannot  proceed  and  determine 
a  controversy  between  defendants  to  an  ac- 
tion after  there  has  ceased  to  be  a  plaintiff. 
(Byan  v.  Tomlinson,  31  CaL  11.) 

n.  Beal  Partf  in  Interest;  Contraet  Cm* 
Benefit  of  Another. 

2.  Whatever  the  rule  may  be  under  the  old 
system,  under  our  system  the  ri^ht  of  action 
is  in  the  party  sustaining  the  injury ;  for,  on 
a  recovery,  the  other  partVj  if  entitled  to  re- 
ceive the  money  at  all,  ana  if  judgment  were 
had  in  the  name  of  both,  would  hold  it  by 
right  of,  and  as  trustee  for,  the  other;  and 
our  Practice  Act,  for  convenience,  has  given 
the  right  to  sue  to  the  i>arty  beneficially  en- 
titled  to  the  fruits  of  the  action*  (Summers 
V.  Parish,  10  Cal.  347.) 

Cited  13  Gal.  591 ;  15  Cal.  11 ;  28  Cal.  543. 

3.  If  the  plaintiff  have  the  legal  interest  in 
the  money  sued  for,  the  court  will  not  enter- 
tain an  objection  that  other  persons  for  whom 
he  is  ^;ent  or  trustee  ought  to  sue.  (Salmon 
V.  Hoffman,  2  Cal.  138.) 

4.  An  attorney  in  fact  does  not  hold  the 
character  of  trustee,  and  is  not  a  necessary 
party  to  a  suit  to  represent  the  interest  of  tbie 
principal.    (Powell  v.  Ross,  4  Cal.  197.) 

5*  When  a  bond  to  pav  any  judgment  which 
may  be  recovered  by  plaintin  in  the  action^ 
given  in  consideration  of  the  release  of  prop- 
erty attached,  is  assigned  by  the  plaintiff  to 
a  third  party  at  the  request  of  and  in  trust 
for  another  who  paid  the  consideration  of  the 
assignment,  and,  after  the  death  of  the  equi- 
table owner,  the  bond  is  assigned  by  the  trus- 
tee to  the  widow  of  the  deceased,  such  widow 
holds  the  bond  in  trust  for  the  estate,  and, 
having  the  apparent  legal  title,  may  sue 
thereon  as  the  real  party  m  interest.  Thorn- 
ton, J.,  dissenting,  ((^rant  v*  Heverin,  77 
Cal.  283.) 

Substitution  of  real  party  in  interest*  See 
post,  IX. 

8.  If  a  contract  be  for  the  benefit  of  a  third 
person,  even  though  he  be  not  cognizant  of  it 
when  made,  the  promise,  if  adopted  by  him, 
is  deemed  to  have  been  made  to  him,  and  he 
may  sue  thereon,  though  the  whole  considerar 
tion  moved  to  the  promisor  from  the  original 
promisee ;  and  it  is  no  objection  to  such  ac- 
tion that  the  original  promisee  might  also  sue 
upon  the  promise.  (Malone  v.  Crescent  City 
etc.  Transportation  Co.,  77  Cal.  38.) 

7.  One  in  whose  favor  a  contract  is  made 
may  maintain  an  action  thereon,  although  he 
was  not  a  party  to  the  agreement,  and  the 
consideration  therefor  did  not  move  from 
him.  (Sacramento  Lumber  Co.  y*  Wagner, 
87  Cal.  293.) 
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8.  The  agreement  by  the  asEdgnee  to  pay 
the  fees  of  the  assignor's  attorney,  being 
based  upon  an  executed  consideration,  may 
be  enforced  by  the  attorney,  as  a  promise 
made  for  his  benefit,  by  an  action  at  law 
against  the  assignee.  (Tyler  y.  Mayre,  95 
Cal.  160.) 

9.  Where  the  obligation  with  which  it  is 
sought  to  affect  defendants  personally  arises 
out  of  an  alleged  promise  given  by  them  to 
W.  and  A.  Elder,  of  whom  they  bought  the 
land  mortgaged  by  Pangbum  to  plaintiff,  that 
they  would  pay  a  portion  of  the  purchase 
money,  equal  to  the  amount  due  or  to  grow 
due  upon  the  note  given  by  Pangburn  to 
plaintiff,  and  secured  by  said  mortgage,  this 
18  not  a  promise  to  pay  the  debt  of  another, 
nor  to  pay  the  Pangbum  note,  but  an  original 
promise  by  them  to  the  Elders  to  i>ay  their 
own  debt  to  them  by  paying  a  certain  amount 
of  money  to  plaintiff.  If  such  promise  was 
given,  plaintiff  could  recover  upon  it  as  the 
party  beneficially  interested.  (Wormouth  v. 
Hatch,  33  Cal.  121.) 

10.  If,  in  connection  with  such  promise  by 
defendants  to  the  Elders  to  i>ay  to  plaintin 
the  amount  of  the  Pangbum  note  as  part  of 
the  purchase  price  of  the  land  bought  by 
them  of  said  Elders,  they  further  agreed  witn 
the  Elders  that  the  mortgage  given  by  Pang- 
bum to  plaintiff  upon  said  land  to  secure  the 
payment  of  said  note  should  remain  a  lien 
thereon  as  security  for  defendants'  said  prom- 
ise, plaintiff  might,  as  the  party  beneficially 
interested,  enforce  such  agreement  as  a  lien 
upon  said  land.  In  such  a  case  the  right  of 
action  is  not  upon  the  Pangbum  mortgage, 
but  upon  said  promises ;  but^  as  the  averments 
of  plaintiff's  complaint  setting  up  said  prom- 
ises are  both  denied  by  defendants  in  their 
answer,  and  as  the  cause  was  submitted  with- 
out proof,  offered  or  received,  upon  them, 
judgment  was  properly  rendered  for  defend- 
ants.   (Wormouth  v.  Hatch,  33  Cal.  121.) 

11.  A  person  who  is  not  a  party  to  a  con- 
tract, and  for  whose  benefit  it  was  not  ex- 
pressly made  J  cannot  maintain  an  action 
thereon,  notwithstanding  the  contract,  if  per- 
formed by  the  parties  U>  it,  would  incident- 
ally inure  to  his  benefit.  (Chung  Eee  y. 
Davidson,  73  Cal.  622.) 

12.  Defendant  purchased  land  of  B.,  and  as 
part  of  the  consideration,  agreed  to  pay  cer- 
tain debts  of  B.  Neither  plaintiff  nor  the 
person  to  whom  the  debts  were  owing  were 
parlies  to  this  agreement,  nor  did  they  as- 
sent to  it,  or  attempt  to  connect  themselves 
with  the  transaction  prior  to  this  suit.  Plain- 
tiff is  holder  of  these  debts,  and  seeks  to  re- 
cover them  of  defendant.  Held,  that  plain- 
tiff cannot  maintain  the  action,  there  being 
no  privity  between  the  parties,  no  novation 
of  the  indebtedness,  and  no  assent  to  the 
transaction,  which  might  make  the  agree- 
ment an  equitable  assignment.  (McLaren  v. 
Hutchinson,  18  Cal.  80.) 

Cited  77  Cal.  44;  3  Col.  348;  doubted  21  Cal. 
189;  67  Cal.  295;  overruled  22  Cal.  189. 

Beal  party  in  interest  should  sue.  See 
Mandamus,  234;  Pleading  and  Practice,  25; 
Swamp  and  Overflowed  Lands,  278. 


Party  beneficially  interested.  See  Man- 
damus, lU,  8;  Partition,  109. 

Beal  parties  in  interest.  See  Bonds,  15; 
Insurance,  123;  Swamp  and  Overflowed 
Lands,  279,  et  seq. 

Assignee  is  real  party  in  interest.  See 
Trusts  and  Trastees,  200. 

Beal  party  in  interest,  intervention  by. 
See  Intervention,  21. 

Trustee  is  not  party  in  interest.  See  Trusts 
and  Trustees,  Yll,  4. 

Beal  parties  in  interest,  effect  of  former 
judgment  on.    See  Judgments,  X,  10,  b. 

Third  person,  right  of  to  enforce  contract. 
See  Mortgage,  116. 

III.  Sviniir  in  Two  Capacities;  One  Can- 
not bo  Both  Plalntur  and  Befendant. 

13.  Plaintiff  brought  this  suit  in  his  indi- 
vidual right,  and  also  in  his  representative 
capacity  as  executor,  and  judgment  was  en- 
tered accordingly.  Held,  that  the  demurrer 
to  the  complaint  should  have  been  sustained. 
(Dias  V.  Phillips,  59  Cal.  293.) 

14.  No  one  can  be  both  plaintiff  and  de- 
fendant in  the  same  action.  A  party  cannot 
have  a  right  of  action  against  himself  as 
debtor  or  tort  feasor,  nor  contract  with  him- 
self, nor  maintain  an  action  against  himself, 
in  whatever  different  capacities  he  may  act. 
(Byrne  v.  Byrne,  94  Cal.  576.) 

IT«  Action   by  One  In  Behalf  of  Many 

Parties. 

15.  As  a  cjeneral  rule,  all  persons  materially 
interested  in  the  subject  matter  of  a  suit 
ought  to  be  made  parties ;  but  where  the  par- 
ties in  interest  are  numerous,  a  court  will 
allow  a  suit  to  be  brought  by  some  of  them  in 
behalf  of  themselves  and  others,  taking  care 
that  there  shall  be  a  due  representation  of  all 
substantial  interests  before  the  court.  Thus, 
where  the  stock  of  a  joint  stock  company  was 
divided  into  money  shares  and  labor  shares, 
and  certain  holders  of  the  latter  description 
of  stock  brought  suit  against  certain  holders 
of  the  former  description  of  stock,  without  all 
the  persons  of  either  class  being  made  par- 
ties, held,  the  stockholders  being  numerous, 
and  it  being  difficult,  if  not  impracticable,  to 
bring  them  all  into  court,  that  the  parties 
before  the  court  were  suflScient  to  authorize 
it  to  adjudicate  upon  their  riehtSj  and  dissolve 
the  company,  and  decree  a  distribution  of  its 
effects.  (Von  Schmidt  v.  Huntington,  1  Cal. 
55.) 

16.  In  an  action  to  quiet  title,  the  only 
question  involved  is  one  of  title  to  the  land 
claimed  by  the  plaintiff  and  the  defendants 
adversely ;  and  the  fact  that  the  defendants 
claim  an  interest  or  estate  in  a  larger  tract, 
including  the  land  claimed  by  the  plaintiff, 
which  if  valid,  would  be  equally  valid  as  to 
land  claimed  by  many  other  persons,  does  not 
constitute  a  question  of  such  common  or  gen- 
eral interest  to  many  as  will  enable  one  to  sue 
for  the  benefit  of  all.  (Carey  v.  Brown,  58 
Cal.  180.) 

17.  The  code  permits  one  to  sue  or  defend 
for  the  benefit  of  many  persons  only  in  cases 
where  they  are  so  united  in  interest  with  the 
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person  who  brings  the  action  or  defend 
against  it  as  to  make  them  necessary  parties 
under  the  first  clause  of  section  382  of  the 
Ck)de  of  Civil  Procedure.  (Carey  v.  Brown, 
bS  Cal.  180.) 

18.  If  a  plaintiff  attempts  to  sue  in  behalf 
of  others  as  well  as  himself,  and  does  not 
allege  the  facts  necessary  to  entitle  them  to 
participate  in  the  action,  his  allegations  in 
this  behalf  are  redundant,  and  may,  on  mo- 
tion, be  stricken  out,  or  their  insufficiency 
may  constitute  a  ^ood  ground  of  objection  to 
any  participation  in  the  action  by  such  third 
parties ;  but  the  complaint,  if  otherwise  suffi- 
cient, is  not  open  to  demurrer  on  this  account. 
(Carey  v.  Brown,  68  Cal.  180.) 

19.  Even  where  the  complaint  is  sufficient 
to  show  the  plaintiff  is  entitled  to  sue  on  be- 
half of  others,  and  such  others  might  inter- 
vene at  some  stage  of  the  proceedings,  it  is  too 
late  for  them  to  do  so  after  final  judgment  in 
favor  of  the  actual  plaintiff.  (Carey  v. 
Brown,  58  Cal.  180.) 

20.  Where  the  recovery  is  of  some  thing  in 
which  persons  other  than  the  plaintiff  are  in- 
terested with  him  the  case  is  different ;  and, 
in  such  case,  a  court  of  equity  has  the  power 
to  provide  for  a  distribution  of  the  property 
recovered  among  those  who  are  entitled  to 
share  in  it.    (Carey  v.  Brown,  58  Cal.  180.) 

Judgment  in  suit  brought  by  one  on  behalf 
of  others.    See  Judgments,  X,  10,  d. 

Suing  for  benefit  of  many.  See  Religious 
Societies,  17;  Unincorporated  Associations, 
41. 

Answer  of  one  defendant  for  another.  See 
Pleading  and  Practice,  IX,  8. 

T*  Befasal  of  Persons  Interested  to  Join. 

21.  Fourteenth  section  of  Practice  Act,  al- 
lowing one  to  be  made  a  defendant  who  re- 
fused to  join,  was  intended  to  apply  to  suits 
in  equity,  and  not  to  actions  at  law.  (An- 
drews V.  Mokelumne  H.  Co.,  7  Cal.  330.) 

22.  When  several  persons  enter  into  a  joint 
agreement  appointing  an  agent  to  sell  prop- 
erty, and  some  of  them  refuse  to  unite  m  an 
action  against  the  agent  to  recover  money  re- 
ceived by  him  on  a  sale  of  the  property  pur- 
suant to  the  agreement,  the  fact  that  they 
have  so  dealt  with  the  agent  as  to  preclude 
them  from  maintaining  such  an  action  does 
not  deprive  the  others  of  the  right  to  sue  for 
their  proportionate  share  of  the  money.  (Cole 
V.  Bacon,  63  Cal.  571.) 

Refusal  to  join,  making  copartner  a  defend- 
ant.   See  Partnership,  222,  et  seq. 

TI«  Fietttlons  Parties;    Actions  Ai^ainst 

Companies. 

28.  The  Practice  Act  permits  a  party  de- 
fendant, whose  name  is  unknown,  to  be  sued 
by  any  name.    (Morgan  v.  Thrift,  2  Cal.  562.) 

24.  When  the  fact  that  the  true  names  of 
defendants  sued  b^  fictitious  names  were  un- 
known is  alleged  in  the  complaint,  followed 
by  a  prayer  that,  when  discovered,  their  true 
names  may  be  alleged  by  amendment,  and  an 
injunction  in  the  action  follows  the  complaint, 
and  is  directed  to  the  defendants  bv  fictitious 
names,  but  is  actually  served  upon  the  defend- 


sants,  and  the  affidavit  for  a  warrant  of  attach- 
ment for  contempt  describes  the  defendants 
as  the  i>er8ons  who  had  been  thus  served,  it 
is  sufficient  if  the  court,  upon  the  hearing  of 
the  proceeding  for  contempt,  ascertains  the 
true  name  of  a  defendant  held  for  contempt, 
and  so  states  it  in  the  judgment.  (£x  parte 
Ah  Men,  77  Cal.  198.) 

25.  Where  parties  whose  names  are  un- 
known are  sued  by  fictitious  names,  the  record 
should  show  these  facts.  (Ford  y.  Doyle,  37 
Cal.  346.) 

26.  When  a  party  is  sued  by  a  fictitioas 
name,  upon  the  ground  that  the  plaintiff  waa 
iffnorant  of  the  name  of  the  defendant,  under 
tne  sixty-ninth  section  of  the  Practice  Act, 
the  ignorance  of  the  name  must  be  real  and 
not  willful  ignorance,  or  such  as  might  be  re- 
moved by  mere  inquiry  or  a  resort  to  meana 
of  information  easily  accessible.  (Rosen- 
crantz  v.  Rogers,  40  Cal.  489.) 
Distinguished  70  Cal.  27. 

27.  When  a  party,  not  named  a  defendant, 
who  was  serv^  with  the  summons  as  a  party 
designated  by  a  fictitious  name,  appears  in 
court  and  moves  to  set  aside  the  service  of 
the  summons  and  dismiss  the  action  aa 
against  him,  and  it  appears  that  there  was  no 
averment  in  the  complaint  that  the  plaintiff 
was  ignorant  of  the  true  name  of  the  person 
intended  to  be  made  a  defendant,  and  that 
the  true  name  might  have  been  easily  ascer- 
tained by  proper  inquiry,  and  no  offer  waa 
made  by  plaintiff's  attorney,  in  response  to 
the  motion,  to  insert  the  true  name  in  the 
complaint,  the  motion  was  properly  granted 
by  tne  court  to  dismiss  the  action  as  against 
the  moving  party.  (Rosencrantz  v.  Rogera, 
40  Cal.  489.) 

28.  In  an  action  to  quiet  title  to  land,  when 
the  complaint  alleges  that  the  plaintiff  ia 
ignorant  of  the  name  of  a  defendant,  who  is 
sued  and  served  with  summons  under  a  ficti- 
tious name,  as  provided  by  section  474  of  the 
Code  of  Civil  Procedure,  the  defendant  so 
sued  is  not  entitled  to  have  the  service  of 
summons  set  aside  and  the  action  dismissed 
upon  showing  that  the  plaintiff  could  have 
ascertained  his  real  name  if  he  had  exercised 
reasonable  diligence  in  examining  the  public 
records  of  the  county.  (Irving  v.  Carpentier, 
70  Cal.  23.) 

29.  A  defendant  sued  by  a  fictitious  name  is 
a  party  to  the  action  from  its  commence- 
ment, and  an  amendment  to  the  complaint 
by  inserting  the  true  name  does  not  change 
the  cause  of  action.  (Farris  v.  Merritt,  63 
Cal.  118.) 

30.  Where  persons  sued  and  served  under 
fictitious  names  api)ear  and  answer  the  com- 
plaint, such  answer  is  not  a  waiver  of  an 
amendment  of  the  complaint  describing  them 
by  their  true  names.  (McKinlay  v.  Tuttle, 
42  Cal.  571.) 

31.  When  it  appears  from  the  complaint 
that  certain  of  several  defendants  have  been 
sued  by  fictitious  names,  and  no  subetitution 
of  the  true  names  has  been  made,  a  general 
appearance  for  defendants  is  an  appearance 
for  only  those  who  were  sued  and  served  by 
their  proper  names.  (Moulton  v.  Parks,  64 
Cal.  1&.  167.) 
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Amendment  by  inserting  true  name,  ser- 
vice  of.    See  Pleading  and  Practice,  623. 

Fictitious  names,  judgments  where  defend- 
ant sued  by.    See  Judgments,  XII,  9. 

32.  An  action  can  only  be  maintained 
against  a  company  by  the  name  under  which 
it  transacts  its  business,  when  sued  by  a  com- 
pany name.  The  statute  authorizing  suit  to 
De  brought  against  a  company  by  its  name  is 
in  derogation  of  the  common  law  and  will  be 
strictly  construed.  (King  t.  Randlett,  33 
Cal.  318.) 

Persons  transacting  business  under  com- 
mon name.    See  Taxation,  314. 

Til.  Proper  and  Necessary  Parties* 

/.   GBneral  Rule  that   interested   Parties,   and 

Only  Interested  Parties,  Siiould  be  Joined. 

33.  When  each  of  defendants  is  alleged  to 
have  been  in  some  way  connected  with  the 
transactions  complained  of,  and  complete  jus* 
tioe  cannot  be  done  in  the  absence  of  either 
of  themj^here  is  no  improper  joinder  of  par- 
ties. (Wickersham  t.  Crittenden,  93  Cal. 
17.> 

34.  The  rule  requiring  all  persons  ma- 
terially interested  to  be  made  |>arties  to  a 
suit  is  dispensed  with  when  it  is  impractica- 
ble or  very  inconyenient,  as  in  cases  of  joint 
associations  composed  of  numerous  mdi- 
Tiduals.    (Gorman  y.  Russell,  14  Cal.  531.) 

35.  It  seems  that  joinder  of  two  persons  as 
codefendants,  who  have  no  joint  interest  in 
the  subject  matter  of  the  suit,  and  are  under 
no  joint  liability,  will,  unless  the  mistake  be 
corrected  in  the  court  below,  be  error.  (Ster- 
ling y.  Hanson,  1  Cal.  478.) 

36.  A  complaint  against  seyeral  defendants, 
some  of  whom  do  not  appear  to  be  necessary 
or  proper  parties,  is  demurrable  for  a  mis- 
joinder of  parties  defendant.  (King  y.  Fel- 
ton,  63  Cal.  66. ) 

37.  Complaint  is  not  necessarily  defective 
in  which  there  is  united  with  some  defend- 
ants another  against  whom  no  liability  is  al- 
leged or  recovery  sought,  and  an  order  over- 
ruling a  demurrer  for  misjoinder  of  parties 
<lefendant  does  not  constitute  a  reversible  er- 
ror, if  the  rights  of  the  parties  have  not  been 
prejudiced.    (Asevado  v.  Orr,  100  Cal.  293.) 

2.  in  Actions  on  Contracts, 

88.  Only  parties  to  the  contract  sued  on 
Bliould  be  made  parties  to  the  action  in  an  ac- 
tion for  damages  for  a  breach  of  contract, 
where  no  other  person  has  acquired  an  inter- 
est in  the  matter  in  dispute.  (Barber  y. 
Cazalis,  30  Cal.  92.) 

39.  If,  in  action  on  promissory  note,  it  ap- 
pears that  legal  title  is  wholly  in  plaintiff, 
It  is  error  for  the  court  to  permit  another  to 
be  joined  with  him  as  plaintiff,  although  such 
other  may  have  an  equitable  right  to  a  part 
of  the  proceeds  of  the  note  when  collected. 
(Curtis  V.  Sprague,  61  Cal.  239.) 

Cited  70  Cal.  257. 

40.  In  an  action  on  a  note,  the  payee  being 
deceased,  it  appeared  that  the  plaintiff  and 
his  sister  E.  G.  (of  whom  he  held  a  power  of 
attorney)  were  the  sole  heirs  and  distrib- 
utees of  the  payee's  estate,  and  that  the  ad- 


ministrator had  assigned  the  note  to  the 
plaintiff.  Held,  that  the  plaintiff  failed  to 
prove  that  he  was  the  sole  owner  of  the  note, 
and  that  £•  G.  should  have  been  joined. 
(Koutz  V.  Yanclief,  55  Cal.  345.) 

41.  Several  parties  cannot,  in  a  joint  action, 
recover  damages  for  the  use  and  occupation 
of  two  or  more  tracts  of  land  which  they  own 
in  severalty*  (Tennant  v.  Pfister,  51  Cal.  511. ) 

42.  Where  the  plaintiff's  cause  of  action 
consists  of  several  items,  parties  who  are 
separately  and  not  jointly  affected  by  the 
different  items  cannot  be  joined  as  defend- 
ants.   (Miller  v.  Curry,  53  Cal.  665.) 

43.  It  is  no  misjoinder  of  i>arties  defendant 
for  the  plaintiff  to  sue  one,  or  any  number 
more  than  one,  of  all  the  persons  severally 
liable  upon  the  same  obligation  or  instru- 
ment.    (People  V.  Love,  25  Cal.  523.) 

Cited  29  Cal.  643;  73  Cal.  270;  92  Cal.  58;  94 
Cal.  93 ;  7  Col.  479. 

44.  In  an  action  upon  a  joint  and  seyeral 
contract  the  plaintiff  may,  at  his  election,  sue 
one  or  more,  or  all,  of  the  parties  severally 
liable.  One  not  a  part}[  to  the  contract  sued 
upon,  and  having  no  interest  in  the  relief 
sought,  is  not  a  proper  party  to  the  action. 
(Hurl butt  v.  Spaulding  Saw  Co.,  93  Cal.  55.) 

45.  In  all  cases  of  joint  and  several  con- 
tracts the  plaintiff  may  elect  whether  he  will 
sue  the  defendants  severally  or  jointly ;  hav- 
ing elected  to  treat  his  demand  as  joint,  for 
the  purposes  of  the  action,  he  must  be 
governea  by  the  same  rules  which  wuuhl 
have  applied  if  his  contract  originally  had 
been  joint,  and  not  joint  and  several,  and  it 
is  clearly  error  to  enter  several  judgments 
against  the  defendants.  (Stearns  v.  Aguirre, 
6  Cal.  176.) 

46.  All  or  any  of  the  obligors  upon  a  joint 
and  several  bond  may  be  included  in  the 
same  action,  at  the  option  of  the  obligee. 
(Kurtz  V.  Forquer,  94  (Jal.  91.) 

47.  The  defendant,  C,  entere<l  into  a  con- 
tract with  the  plaintiff,  D.,  for  the  construc- 
tion of  a  building  upon  a  lot  belonging  to 
them  upon  which  the  plaintiff,  the  Savings 
and  Loan  Society,  held  a  mortgage ;  and,  for 
the  faithful  performance  of  the  contract,  C. 
and  the  other  defendants,  as  sureties,  gave 
their  bond  to  the  Savings  and  Loan  Society 
for  the  benefit  of  all  the  plaintiffs.  Hela, 
(in  an  action  for  a  breach  of  the  bond),  the 

Slaintiffs  were  properly  joined,     (Daley  v. 
unningham,  60  Cat.  530. ) 

•48.  Where  defendants  are  severally  liable  ] 
upon  same  obligation  or  instrument  it  is  op- 
tional with  the  plaintiff  to  include  them  or 
not  in  the  same  action.     (Bernero  v.  South 
B.  &  N.  Ins.  Co.,  65  Cal.  386. ) 
Cited  68  Cal.  279;  73  Cal.  190;  75  Cal.  634. 

49.  Section  383  of  the  Code  of  Civil  Proce- 
dure permits  persons,  severally  liable  on  same 
obligation  or  instrument,  to  be  joined  as  de- 
fendants in  superior  or  justices'  courts,  as  the 
amount  involved  may  give  jurisdiction  to  the 
one  or  the  other.  (Thomas  v.  Anderson,  58 
Cal.  99.) 

50.  P.  &  H.  entered  into  a  contract,  whereby 
it  was  agreed  that  H.  should  pay  certain  obli- 
gations of  L.  to  S.,  on  the  confirmation  of  P's 
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title  to  certain  lands,  then  pending  before 
theproper  tribunalB,  and  which  he  had  sold 
to  H.  in  consideration  whereof,  and  for  other 
considerations  S.  agreed  with  L.  that  he  would 
not  sue  on  his  demands  against  L.  until  the 
decision  of  the  question  of  the  title  to  the 
land.  P's  title  was  rejected.  Held,  that  in 
an  action  by  S.  against  L.,  on  those  demands, 
P.  &  H.  were  not  necessary  parties.  (Smith 
v.  Lawrence,  88  Cal.  24.) 

Parties  in  particular  actions.  See  particu- 
lar titles. 

Joint  action  where  separate  contracts.  See 
Sales,  177. 

3.  in  Equity, 

51.  All  persons  materially  interested  either 
legally  or  beneficial  Iv  in  subject  matter  of  a 
suit  in  equity,  whicn  may  be  affected  by  the 
decree,  ought  to  be  made  parties,  so  that 
there  may  be  a  complete  decree  which  shall 
bind  them  all  and  prevent  future  litigation. 
(Wilson  V.  Castro,  31  Cal.  420.) 
Cited  86  Cal.  629. 

62.  The  above  rule  is  one  somewhat  of  con- 
venience, and  will  not  be  rigidly  enforced 
when  its  observance  would  be  attended  with 
great  inconvenience  and  answer  no  substan- 
tially beneficial  purpose.  (Wilson  v.  Castro, 
31  Cal.  420.) 

Multifariousness.    See  Equity,  lY,  2. 
Multifariousness,  demurrer  for.   See  Plead- 
ing and  Practice,  X,  6,  c 

4,  In  Actions  of  Tort, 

63.  Several  tort  feasors,  not  acting  in  con- 
cert or  b;^  unity  of  design,  are  not  liable  to  a 
joint  action  for  damages,  although  the  conse- 
quences of  the  several  torts  have  united  to 

E reduce  an  injury  to  the  plaintiff.    (Miller  v. 
[ighland  Ditch  Co.,  87  Cal.  430.) 
Cited  88  Cal.  293. 

64.  The  cases  governing  the  joinder  of  i>ar- 
ties  considered,  and  held,  that  where  an  ac- 
tion for  a  tort  is  brought  against  several  co- 
defendants,  it  is  essential  that  the  wrong  com- 
plained of  be  joint.  (Keyes  v.  Little  York 
etc.  Water  Co.,  63  Cal.  724.) 

65.  If  the  acts  and  threats  of  a  person  taken 
by  themselves  do  not  make  a  case  which  would 
support  an  action  against  him,  his  mere 
joinder  in  an  action  as  a  defendant  with 
others  who  have  severally,  and  without  con- 
cert or  collusion  with  him,  done  similar  acts 
or  made  similar  threats,  will  not  create  a  lia- 
bility on  his  part.  ( Keyes  v.  Little  York  etc. 
Water  Co.,  53  Cal.  724.) 

Cited  66  CJal.  148, 149, 153, 155  j  71  Cal.  561? 
87  Cal.  433. 

56.  All  persons  should  be  made  parties  to 
an  action  to  compel  reconveyance  of  property 
which  was  fraudulently  conveyed  who  are  in- 
terested in  the  controversy,  or  may  be  affected 
by  the  decree,  though  the  interests  of  all 
may  not  be  affected  auke,  and,  in  the  final  dis- 
position of  the  case,  the  court  may  dismiss  as 
to  some  on  the  ground  that  they  have  no  in- 
terest in  the  controversy  and  will  not  be 
affected  by  the  result.  (Kaynor  v.  Mintser, 
67  Cal.  159.) 

Fraud,  parties  in  action  for*  See  Fraud, 
IV,  6. 


Multifariousness,  demurrer  for.  See  Plead- 
ing and  Practice,  X,  6,  c. 

5.  Defoet  of  Purtioo;  How  Takon  Advantago  9f» 

and  Waivor  of. 

57.  Objection  to  the  misjoinder  of  partiea 
and  of  cause  of  action  should  be  taken  by  de- 
murrer or  answer,  and  this  not  having  been 
done  they  are  deemed  waived.  (Jacks  v. 
Cooke,  6  Cal.  164 ;  Warner  v.  Wilson,  4  CaL 
310,  cited  10  Cal.  170;  Alvares  v.  Brannan,  7 
Cal.  603,  cited  10  Cal.  170;  Heinlen  y.  Heil- 
bron,  71  Cal.  557.) 

58.  Where  defect  of  ^rties  appears  upon 
face  of  complaint  the  objection  must  be  tafcen 
advantage  of  by  demurrer.  (Andrews  v. 
Mokelumne  Hill  Co.,  7  Cal.  330,  cited  10  Cal. 
170;  Dunn  v.  Tozer,  10  Cal.  167;  Tennant  ▼. 
Pfister,  45  Cal.  270,  cited  10  Col.  241.) 

59.  The  objection  that  too  many  persons 
are  joined  as  plaintiffs  must  be  taken  advan- 
tage of  by  demurrer  if  it  appear  on  the  face 
of  the  complaint,  and,  if  it  does  not  so  appear, 
by  answer,  or  the  same  is  waived.  (Gulam 
V.  Sigman,  29  Cal.  637. ) 

Cited  36  Cal.  126;  47  Cal.  221 ;  50  Cal.  231 ;  51 
Cal.  513 ;  71  Cal.  561 ;  92  Cal.  88. 

Misjoinder,  failure  to  demur.  Bee  Hu»- 
band  and  Wife,  487,  et  seq.. 

Misjoinder  is  waived  by  failure  to  demur. 
See  Sheriffs,  139. 

Want  of,  must  be  taken  advantage  of  bv  de- 
murrer. ^  See  Assignment  of  Crontracts,  d7. 

Objection  to,  raised  by  demurrer  that  no 
cause  of  action  stated.  See  Swamp  and  (>ver- 
flowed  Lands,  282. 

60.  The  objection  to  such  misjoinder  of  par- 
ties appearing  upon  the  face  of  the  complaint 
ifl  waived  by  failure  to  specify  it  properly  as 
a  ground  of  demurrer,  and  cannot  be  there- 
after urged.  (O'Callaghan  y.  Bode,  84  CaL 
489.) 

61.  A  demurrer  specif  jring  generally  a  mis- 
joinder of  parties  plaintiff,  and  a  misjoinder 
of  causes  of  action,  in  the  language  of  the 
statute,  without  specifying  wherein  the  al- 
leged misjoinders  consisted,  is  insufficient, 
and  does  not  raise  the  objection  that  the 
brothers  and  sisters  of  the  deceased  were  im- 
properly joined  as  plaintiffs.  Objection  ap- 
pearing upon  the  face  of  the  complaint  is 
waived  by  failure  to  specify  it  as  a  ground  of 
demurrer,  and  cannot  thereafter  be  uiged. 
(O'Callaghan  v.  Bode,  84  Cal.  489.) 

62.  The  question  of  a  nllisjoinder  of  parties 
in  a  complaint  cannot  be  raised  under  a  de- 
murrer interposed  upon  the  ground  that  ths 
complaint  does  not  state  facts  to  constitute  a 
cause  of  action.  (Tennant  v.  Pfister,  51  C^. 
511.) 

Cited  88  Cal.  293. 

63.  A  demurrer  to  a  complaint,  on  the 
ffround  *'  that  the  complaint  does  not  state 
facts  sufi9cient  to  constitute  a  cause  of  ac- 
tion," and  which  then  specifies  that  the 
complaint  shows  no  joint  cause  of  action  in 
the  plaintiff,  and  that  it  prays  for  a  judgment 
in  favor  of  three  plaintiffs  for  an  injury  done 
to  one,  is  a  good  demurrer  for  mienoinder  of 
parties.    (Summers  v.  Parish,  10  Cal.  347.) 

64.  The  objection  for  a  nonjoinder  of  all  the 
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5 roper  parties  as  plaintiffs,  where  the  defect 
oes  not  appear  upon  the  face  of  the  com- 
plaint, must  be  taken  hv  answer,  else  the  ob- 
jection will  be  deemea  waived.  (Wendt  v. 
Ross,  33  Gal.  650;  Hastings  T.  Stark,  36  Cal. 
122.) 

65.  Where  two  are  joined  as  plaintiffs  in  an 
action  for  the  recovery  of  possession  of  land, 
a  denial  in  the  answer  that  the  plaintiffs  were 
in  possession  of  the  land  does  not  present  the 
issue  of  a  misjoinder  of  either  of  the  plain- 
tiffs.    (Gillam  v.  Sigman,  29  Cal.  637.) 

66.  A  failure  to  join  may  be  pleaded  in 
ahatement.     (Whitney  v.  Stark,  8  Gal.  514.) 

67.  A  nlea  in  abatement  by  defendants 
sued  of  the  nonjoinder  of  other  parties  who 
are  alleged  to  be  necessary  defendants,  if 
proved  on  the  trial,  must  prevail,  even  if  the 
plaintiff  was  ignorant  of  the  fact  that  such 
other  x>Arties  were  necessary  defendants. 
(McDonald  v.  Backus,  45  Gal.  262.) 

Cited  20  Nev.  114. 

68.  Answer  will  not  be  treated  as  plea  in 
almtement  for  misjoinder  of  parties  defend- 
ant, after  the  testimony  has  disclosed  a 
proper  cause  of  action  against  them.  (War- 
ner V.  Wilson,  4  Cal.  310.) 

Cited  10  Gal.  170. 

69.  Defendant  ma^^  object  on  trial,  if  proof 
does  not  sustain  plaintiff's  allegations  as  to 
his  right  of  action.  (Alvarez  v.  Brannan,  7 
Cal.  503.) 

Cited  10  Gal.  170. 

Nonjoinder  must  be  pleaded.  See  Con- 
tracts, 328;  Streets,  659. 

70.  When  there  is  a  nonjoinder  of  parties 
defendant,  and  the  defect  does  not  appear  on 
the  face  of  the  complaint,  the  objection  must 
be  taken  by  answer  or  it  is  waived.  It  can- 
not be  taken  by  a  motion  for  a  nonsuit. 
(Pavisich  v.  Bean,  48  Cal.  364.) 

71.  A  misjoinder  of  parties  plaintiff,  which 
does  not  appear  upon  the  face  of  the  com- 
plaint, may  be  pleaaed  in  the  answer  and  be 
made  a  grouna  of  nonsuit  against  all  the 
plaintiffs.  (South  Fork  etc.  Canal  Co.  v. 
Snow,  49  Cal.  155.) 

72.  A  misjoinder  of  parties  plaintiff  must 
be  objected  to  by  demurrer  or  answer,  and 
cannot,  in  the  absence  of  such  objection,  be 
made  a  ground  for  nonsuiting  such  of  the 
plaintiffs  as  show  themselves  entitled  to  re- 
cover.    (Rowe  V.  Bacigalluppi,  21  Cal.  633.) 

Nonjoinder  as  ground  of  nonsuit.  See 
Nonsuit,  III,  4. 

Misjoinder  is  not  ground  of  nonsuit.  See 
Husband  and  Wife,  489. 

73.  The  objection,  if  it  be  one,  that  there  is 
a  misjoinder  of  parties  plaintiff,  owing  to  mat- 
ters which  have  occurred  pendine  the  action, 
must  be  taken  by  a  supplemental  answer,  or 
it  is  waived.  (Galderwood  v.  Pyser,  31  ClaU 
333.) 

74.  Objections  based  upon  misjoinder  when 
uraed  to  the  giving  or  refusal  of  instructions 
will  not  be  considered.  (O'Callaghan  v. 
Bode,  84  Gal.  489.) 

75.  A  defendant  cannot  object  to  non- 
joinder of  another  person  as  coplaintiff,  after 
forcing  the  plaintiff  to  amend  by  omitting 
him.     (Powell  v.  Ross,  4  Cal.  197.) 


76.  Where  the  defendants  demurred  to  a 
complaint  for  a  misjoinder  of  parties  plain- 
tiff, and  the  court  overrules  tne  demurrer, 
and  the  plaintiffs  then  moved  to  amend  the 
complaint  by  striking  out  the  names  of  the 
plaintiffs  thus  alleged  to  be  improperly 
joined,  and  the  defendants  resisted  success- 
fully such  motion,  held,  that  such  action  on 
the  part  of  defendants  was  a  waiver  of  the  ob- 
jection of  misjoinder  raised  by  their  demur- 
rer.   (Summers  v.  Parish,  10  Gal.  347.) 

77.  In  an  action  to  restrain  several  defend- 
ants from  diverting  the  waters  of  a  stream, 
and  to  recover  damages  for  past  diversion,  an 
issue  raised  by  the  answer  as  to  the  mis- 
joinder of  defendants  becomes  immaterial, 
when  a  nonsuit  is  granted  as  to  the  defend- 
ants alleged  to  be  improperly  joined.  (Hein- 
len  V.  Heilbron,  71  Gal.  557.) 

78.  A  denial  by  the  court,  on  the  objection 
of  the  defendant,  of  a  motion  to  amend  the 
complaint  by  substituting  a  proper  x>arty  for 
one  improperly  sued,  will  be  considered  as 
made  at  defendant's  instance  and  with  his 
consent,  and  he  cannot  subsequentl^r  complain 
of  a  misjoinder  or  nonjoinder  of  parties.  (Ful- 
ton V.  Cox,  40  Cal.  101.) 

Objection  to  parties  in  foreclosure.  See 
Mortgages,  XIX,  7,  c. 

Want  of  common  interest,  when  and  how 
taken  advantage  of.    See  Watercourses,  395. 

Nonjoinder,  how  taken  advantage  of.  See 
Suretyship,  175. 

Nonjoinder  of  husband,  objection,  how 
raised.    See  Husband  and  Wife,  481. 

Dismissal  for  want  of  proper  parties.  See 
Specific  Performance,  55. 

Misjoinder,  objection  first  taken  on  appeal. 
See  Appeals,  XI,  14,  g. 

Construction  of  decision  as  to  misjoinder. 
See  Appeals,  2991. 

Demurrer  for  want  of,  ruling  on,  appeal- 
ability.   See  Appeals,  273. 

Misjoinder,  power  of  supreme  court.  See 
Mortgage,  564. 

Misjomder,  directing  judgment  on  appeal. 
See  Appeals,  307^ 

Misioinder,  suit  will  proceed  against  re- 
mainder.   See  Partnership,  360. 

Tin.  Hew  or  Additional  Parties;  Striklnir 
Out  or  Beinstatinir  Parties. 

79.  The  omission  of  the  defendant  to  demur 
for  want  of  parties  does  not  affect  the  power 
of  the  court,  under  the  seventeenth  section  of 
the  code,  from  directing  other  parties  to  be 
broueht  in,  if  it  finds  that  it  cannoi  com- 
pletely determine  the  case  in  their  absence. 
(Grain  v.  Aldrich,  38  Cal.  514.) 

80.  If  the  plaintiff  moves  on  the  19th  of 
April  for  an  order  to  bring  in  an  additional 
party  as  a  defendant,  and  the  order  is  made, 
and  on  the  13th  of  May  stipulates  that  sucli 
party  may  file  an  answer  nunc  pro  tunc  as  of 
the  19th  of  April,  the  plaintiff  is  estopped 
from  saying  that  such  defendant  was  not  a 
party  and  m  court  from  the  19th  of  April. 
(Lawrence  v.  Ballon,  50  Gal.  258.) 

81.  In  partition  it  is  not  necessary  to  issue 
or  serve  a  summons  to  bring  in  infant  defend- 
ants who  become  necessary  parties  during  the 

I  pendency  of  the  suit  as  successors  of  deceased 
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defendants.  They  may  be  brought  in  and  the 
case  continued  against  them  by  motion  and 
order  of  court.  (£2meric  v.  Alvarado,  64  Cal. 
529.) 

82.  It  seems  that  an  answer  admitting  an 
allegation  of  the  diversion  of  water  by  the  de- 
fendants may  be  amended  to  set  up  cliversion 
of  the  water  by  third  parties,  and  that  the 
court  might  direct  them  to  be  brought  in 
upon  a  proper  showing,  in  order  to  obtain  a 
complete  determination  of  the  rights  of  all  in 
the  waters  of  the  stream.  Per  Beatty,  C.  J., 
Thornton,  J.,  and  Works,  J.,  concurring. 
(Lakeside  Ditch  Co.  y.  Crane,  80  Cal.  181. ) 

83.  If  the  liability  of  the  defendant  to  the 
plaintiff  depends  on  the  settlement  of  the  ac- 
counts between  partners  who  are  not  parties 
to  the  action,  the  partners  must  be  made 
parties  before  the  case  can  be  determined. 
(Young  V.  Hoglan,  52  Cal.  466.) 

Cited  65  Cal.  529. 

Omitted  x>artie8,  bringing  in.  See  Injunc- 
tions,  305. 

Bringing  in  new  parties.  See  Corporations, 
200;  Mortgages,  XiX,  7,  c. 

Order  to  bring  in  other  parties  in  suit  to 
dissolve  partnership.     See  Partnership,  98. 

New  parties,  time,  when  unreasonable.  See 
Mortgages,  60(),  et  seq. 

New,  how  brought  in  at  trial.  See  Hus- 
band and  Wife,  504,  505. 

Bringing  in  parties  not  sued  by  mere  notice. 
See  Trespass,  38. 

Bringing  in  new  parties  by  cross-complaint. 
See  Cross-complaint,  22. 

Summons  is  necessary  on  service  of  amend- 
ment bringing  in  new  parties.  See  Pleading 
and  Practice,  626. 

Opening  default  so  as  to  let  in  new.  See 
Default,  IX,  7. 

Bringing  in  parties  to  be  bound  by  judg- 
ment. See  Judgments,  X,  10,  c. 

Judgment  against  one  brought  in  after 
trial.    See  Judgments,  XII,  13. 

84.  Where  it  appears  by  the  plaintiff's  testi- 
mony at  the  trial  that  there  is  a  nonjoinder 
of  persons  who  should  have  been  made  plain- 
tins,  and  a  motion  for  a  nonsuit  is  made  on 
this  ground,  the  court  may  permit  an  amend- 
ment by  adding  the  name  of  a  coplaintiff  on 
such  terms  as  may  be  just.  (Acquital  v. 
Crowell,  1  Cal.  191.) 

85.  The  action  was  originally  brought  by 
the  plaintiffs,  describing  themselves  as  late 
partners,  against  the  defendant  Sherman 
alone,  upon  a  judgment  recovered  against 
him  and  three  others  in  Nevada.  A  demur- 
rer to  the  complaint  being  sustained  because 
of  the  nonjoinder  of  the  other  judgment 
debtors,  the  i>laintiffs  filed  an  amended  com- 
plaint, omitting  the  designation  of  them- 
selves as  late  partners,  and  making  all  the 
judgment  debtors  parties.  Held,  that  the 
amendment  was  proper.  (Stewart  v.  Spauld- 
ing,  72  Cal.  264.) 

86.  The  misjoinder  of  plaintiffs  may  be 
corrected  by  amendment,  where  a  new  trial 
is  granted,  on  such  terms  as  the  district  judge 
may  deem  just.  So  held,  in  an  action  brought 
by  two  persons  as  coplaintiffs  on  an  attach- 
ment bond,  where  it  appean>d  that  the  prop- 
erty of  only  one  of  them  had  been  seized  un- 


der the  writ  of  attachment.    (Heath  y.  Lent. 
1  Cal.  410.) 

87.  Where  an  action  on  a  judgment  against 
several  joint  debtors  is  originally  commenced 
against  one  of  them  alone,  a  subsequent 
amendment  to  the  complaint,  by  inserting 
the  names  of  the  other  judgment  debtors  aa 
defendants,  does  not  change  the  nature  of  the 
action  against  the  original  defendant,  nor  ex- 
tend the  running  of  the  statute  of  limitations 
in  his  favor  until  the  filing  of  the  amend- 
ment.   (Lewis  V.  Adams,  70  Cal.  403.) 

88.  If  an  attorney  enters  an  appearance  in 
a  case  for  a  person  who  is  not  named  in  the 
complaint  as  a  party  defendant,  after  the  de- 
fendant named  in  the  complaint  has  an- 
swered, and  by  stipulation,  the  answer  on  file 
is  considered  as  the  answer  of  the  party  for 
whom  the  attorney  thus  appears,  the  com- 
plaint should  be  amended  by  inserting  the 
name  of  such  party ;  and  if  not  amended  be- 
fore an  appeal  is  taken,  the  supreme  coart 
will  direct  the  court  below  to  allow  the 
amendment,  even  if  it  aflSrms  the  judgment. 
(Baldwin  v.  Bornheimer,  48  Cal.  433.) 

89.  Where  a  general  leave  to  amend  has 
b^n  obtained,  the  plaintiff  has  a  right  to 
join  other  proper  parties  as  defendants  with- 
out special  permission  so  to  do.  (Louvall  v. 
Gridley,  70  Cal.  507.) 

90.  The  court  may  allow,  after  the  close 
of  plaintiff's  evidence,  the  complaint  to  be 
amended  by  adding  the  name  of  another 
party  plaintiff,  if  it  does  not  affect  the  snb- 
Rtantial  rights  of  the  parties.  (Polk  v.  Cof- 
fin, 9  Cal.  56.) 

Amendment  of  complaint  changing  parties. 
See  Watercourses,  XlV,  2,  p,  B. 

Amendment  changing  parties  during  trial. 
See  Pleading  and  Practice,  548. 

Bringing  in  party  by  amendment.  See 
Corporations,  608 ;  Quieting  Title,  90. 

Amendment  bringing  in  new  parties,  ser- 
vice of.    See  Partition,  41. 

Compelling  amendment  bringing  in  new 
parties.    See  Pleading  and  Practice,  617. 

Amendment  by  erasing  names  from  title. 
See  Pleading  and  Practice,  632,  637. 

91.  If,  on  the  trial  of  an  action  of  eject-^ 
ment,  where  there  are  several  plaintiffs,  it' 
appears  that  the  evidence  fails  to  show  that  a 
part  of  the  plaintiffs  have  any  title  to  the  de- 
manded premises,  the  court  may  make  an  or- 
der striking  from  the  complaint  the  names  of 
such  plaintiffs,  and  render  judgment  in  favor 
of  the  remaining  plaintiffs.  (Tormey  v. 
Pierce,  49  Cal.  306.) 

92.  If  an  order  is  made  by  the  court  strik- 
ing names  from  the  complaint,  such  order  be- 
comes a  part  of  the  judgment-roll,  and  it  is 
not  necessary  to  amend  the  complaint.  (Tor- 
mey V.  Pierce,  49  Cal.  306.) 

Cited  56  Cal.  250. 

93.  An  order  of  court  striking  names  from 
a  complaint  may  be  made  without  payment 
of  costs.  The  court  may  exercise  its  discre- 
tion in  making  it,  and  if  there  is  no  abuse  of 
such  discretion,  the  order  will  not  be  dis- 
turbed.    (Tormey  v.  Pierce,  49  Cal.  306.) 

94.  Where  there  was  evidence  l)efore  the 
jury  connecting  a  defendant  not  served  with 
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the  trespaBS  sued  for,  held,  that  a  motion  by 
the  other  defendants  to  strike  his  name  from 
the  record  was  properly  overraled.  (Gates 
v.  Nash,  6  Cal.  192.) 

95.  Whether  the  court  can,  after  ordering 
defendants,  against  whom  no  proof  is  ad- 
duced, to  be  stricken  from  the  pleadings,  re- 
instate them  in  the  progress  of  the  trial, 
query?  (Beach  v.  Covillaud,  2  Cal.  237.) 

Effect  of  bringing  in  new  parties  on  statute 
of  limitations.  See  Statute  of  Limitations, 
X,  1. 

Appealability  of  orders  substituting  or 
bringing  in  new  parties.    See  Apj3eals,  II,  7. 

Order  substituting  or  bringing  in  new  par- 
ties, objection  first  taken  on  appeal.  See 
Appeals,  XI,  14,  g. 

Permitting  purchaser  to  defend.  See  Exe- 
cutions, 2&3, 

Interest  of  to  be  admitted  to  defend.  See 
Streets,  660. 

Substituted  party,  right  to  move  for  change 
of  venue.    See  Venue,  104. 

Admission  of  third  party  to  defend.  See 
Ejectments,  VI. 

Dismissal  as  to  some  defendants,  effect  of. 
See  Streets,  699. 

IX.  Transfer   of  Interest;    Change   and 
Substitution  of  Parties. 

96.  Under  section  385  of  the  Code  of  Civil 
Procedure  if  real  property  is  conveyed  dur- 
ing the  pendency  of  litigation  in  regard  to 
it  the  grantee  may  thereafter  continue  to 
prosecute  or  defend  the  action  in  the  name  of 
his  grantor,  or  may  cause  himself  to  be  sub- 
stituted in  his  place,  and,  if  no  substitution 
is  asked  for,  the  action  will  proceed  in  the 
name  of  the  original  party  as  if  no  transfer 
had  been  made,  and,  to  have  it  do  so,  no  ax>- 
plication  to  or  action  by  the  court  is  neces- 
sary. (Malone  v.  Big  Flat  Gravel  Min.  Co., 
93  Cal.  384.) 

97.  Where  a  third  person,  during  the  pend- 
ency of  an  action,  succeeds  to  the  rights  of 
the  plaintiff,  the  court  has  power  to  substi- 
tute such  person  as  plaintiff  in  the  action, 
and  notice  of  the  substitution  need  not  be 
given  to  a  defendant  whose  default  has  been 
entered  for  failing  to  appear.  (Farrell  T. 
Jones,  63  Cal.  194.) 

Cited  86  Cal.  561. 

98.  Grantees  of  land  which  is  subject  mat- 
ter of  action  are  *'  legal  representatives''  of 
the  grantor  within  the  meaning  of  section 
473  of  the  Code  of  Civil  Procedure,  and  as 
such  are  entitled  to  represent  him  and  defend 
the  action  in  his  name.  (Plummer  v.  Brown, 
64  Cal.  429.) 

99.  Where  an  appeal,  in  an  action  to  en- 
force liens  against  real  property,  has  been 
prosecuted  in  the  names  of  the  original  de- 
fendants after  a  recorded  transfer  of  the 
propertj,  and,  ui)on  reversal  of  the  judgment, 
the  plaintiff  has  filed  an  amended  complaint 
against  them,  and  upon  their  default  asked 
for  and  obtained  a  decree  foreclosing  the 
liens  and  directing  a  sale  of  the  property,  all 
the  proceedings  are  properly  continued  and 
taken  in  the  names  of  the  original  defend- 
ants, and  a  motion  to  set  aside  the  judgment 


by  default  may  be  properly  made  in  their 
names,  althougn  their  grantee  does  not  nomi- 
nally join  in  the  motion  and  did  not  ask  to 
have  the  action  continued  in  their  names,  and 
such  motion  will  be  presumed  to  be  in  the 
interest  of  the  grantee,  or  the  grantee  may 
elect  to  make  the  motion  in  his  own  name. 
(Malone  v.  Big  Flat  Gravel  Min.  Co.,  93  Cal. 
384.) 

100.  The  substitution!  of  one  person  as 
plaintiff  in  place  of  another,  in  case  of  a  trans- 
fer of  the  cause  of  action,  is  a  matter  which 
the  defendant  cannot  move.  It  concerns  only 
the  plaintiff  or  person  to  whom  the  transfer 
is  made.  If  the  defendant  desires  to  take  ad- 
vantage of  the  transfer  for  any  cause,  he  must 
do  so  bv  supplemental  answer.  As  against 
a  defendant,  a  plaintiff  has  a  right  to  stay  in 
court  till  his  case  has  been  tried.  (Hestres  v. 
Brennan,  37  Cal.  385.) 

Cited  80  Cal.  264. 

101.  The  court  cannot  permit  a  person  to  be 
substituted  as  plaintiff,  in  place  of  the  then 
plaintiff,  on  the  ground  that  the  person  sub- 
stituted was  the  real  part^r  in  interest  at  the 
commencement  of  the  action.  (Dubbers  v. 
Goux,  51  Cal.  153.) 

Cited  3  Utah,  191, 192. 

102.  Where  answer  discloses  fact  that  per- 
sons not  parties  to  action  have  succeeded  to 
defendant's  interest,  in  whole  or  in  part,  it  is 
the  duty  of  the  plaintiff  to  amend  and  bring 
in  those  parties,  and,  if  he  neglects  to  do  so, 
the  court,  of  its  own  motion,  should  order  it 
to  be  done  at  the  proper  time,  iir  order  that 
the  whole  controversy  may  be  settled  in  one 
action.    (Bobinson  v.  Gleason,  53  Cal.  38.) 

103.  Answer  of  defendant  waives  alleged  er- 
ror as  to  change  of  parties  whereby  the  name 
of  such  defendant  has  been  substituted  for 
that  of  another  without  notice.  (Smith  v. 
Curtis,  7  Cal.  684.) 

104.  Although  the  correct  practice  is  to  en- 
ter an  order  of  substitution  of  a  party  in  the 
minutes  as  a  distinct  order  made  before  judg- 
ment, yet  the  fact  that  such  an  order  is  pre- 
fixed to  the  judgment  as  a  distinct  order  and 
recorded  in  the  judgment-book  and  made  a 
part  of  the  judgment-roll  is  not  inconsistent 
with  its  previous  entr^  in  the  minutes  of  the 
court,  and  in  such  position  it  appears  to  have 
been  made  prior  to  the  judgment  and  does 
not  affirmatively  appear  to  nave  been  erro- 
neously made.  (Cockrill  v.  Clyma,  98  Cal. 
123.) 

Substitution.    See  Certiorari,  98. 

Substitution  of  successor  in  office.  See 
Offices  and  Officers.  VII,  8. 

Substitution  of  landlord  in  action  against 
tenant.    See  Landlord  and  Tenant,  Y,  6. 

Substitution  of  party,  stipulation  is  binding 
on  substituted  party.    See  Stipulations,  IX. 

Substitution  of  assignee  where  plaintiff  be- 
comes insolvent.  See  Bankruptcy  and  Insol- 
vency, 186. 

Substitution  of  consolidated  corporation  in 
suit.    See  Eminent  Domain,  10(). 

Substitution  of  new  party  in  ejectment, 
right  on.    See  Ejectment,  169. 

Order  of  substitution,  when  void.  See  Ap- 
peals, 424. 
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Substitution,  order  of  and  entry  oL  See 
Landlord  and  Tenant,  91,  et  seq. 

Substituted  party,  right  of  appeal.  See  Ap- 
peals, 388,  et  seq. 

Appeal  from  order  denying  substitution, 
service  of  notice.    See  Appeals,  684. 

Order  substituting,  part  of  judgment-roll. 
See  Appeals,  1113. 

Substitution  of  parties,  presumption  of  con- 
sent to.    See  Appeals,  2829. 

Transfer  of  interest,  substitution  of  party 
by  order  nunc  pro  tunc*  See  Pleading  and 
Practice,  701. 

Transfer  of  interest  pending  action.  See 
Pleading  and  Practice,  XlW. 

X.  Death  of  Party;  Proceedings  on. 

105.  Where,  after  the  preliminary  proceed- 
ings before  the  board  of  supervisors,  the 
owner  dies,  the  suit  may  be  brought  against 
his  executrix.  It  is  not  necessary  to  take 
fresh  proceedings  before  the  supervisors. 
(Monterey  County  v.  Gushing,  83  Cal.  507.) 

106.  If,  after  a  decree  of  divorce  which 
directs  a  division  of  the  common  property,  the 
husband  dies,  a  supplemental  decree  made 
after  his  death,  without  a  revivor  as  to  his 
heirs,  directing  a  sale  of  the  property  and  a 
division  of  the  proceeds,  is  void  as  to  his 
heirs.  It  is  not  enough  that  his  executors 
are  made  parties  in  his  stead.  (Ewald  v.  Cor- 
bett,  32  Cal.  493.) 

Cited  64  Cal.  82;  67  Cal.  5. 

107.  Where  a  party  to  an  action  dies  after 
verdict  or  other  decision  therein,  judgment 
in  pursuance  of  such  verdict  or  decision  may 
nevertheless  be  rendered  as  provided  in  sec- 
tion 202  of  the  Practice  Act,  out  in  no  other 
such  case  can  judgment  be  rendered  so  as  to 
affect  the  interests  of  the  representatives  or 
successors  of  the  party  deceased,  without  the 
proper  substitution  of  such  representatives 
or  successors.  (Judson  v.  Love,  35  Cal.  463.) 
Cited  54  Cal.  203 ;  distinguished  67  Cal.  5. 

108.  Proper  practice,  on  suggestion  of  death 
of  party  after  verdict  against  him  and  before 
judgment,  is  to  direct  the  entry  of  a  judgment 
against  him  by  name,  and  then  suspend  all 
further  proceedings  until  the  substitution  of 
the  executor  or  administrator.  (£state  of 
Page,  50  Cal.  40.) 

109.  The  fact  that  an  error  in  such  case  is 
committed  by  failing  to  enter  judgment  on 
the  verdict  until  the  executors  are  substi- 
tuted, and  then  having  it  entered  against 
them  by  name,  payable  in  due  course  of  ad- 
ministration, does  not  render  the  judgment 
void,  and  it  is  not  necessary  to  present  it  to 
the  executors  for  allowance  as  a  claim  against 
the  estate,  but  the  executors  must  pay  it  out 
of  money  in  their  hands  applicable  to  that 
purpose.     (Estate  of  Page,  50  Cal.  40.) 

110.  Such  error  must  be  taken  advantage  of 
by  direct  appeal,  and  cannot  be  taken  advan- 
tage of  by  tne  executors,  on  an  application  to 
the  probate  court  by  the  judgment  creditor  to 
compel  them  to  pay  the  judgment.  (Estate 
of  Page,  50  Cal.  40.) 

111.  The  death  of  a  defendant  in  an  action 
of  ejectment  after  his  answer  was  filed  and 
before  the  trial  does  not  render  a  judgment 


against  him  void  as  to  those  who  purchased 
pendente  lite  his  interest  in  the  demanded 
premises.    (Tyrrell  v.  Baldwin,  67  Cal.  1.) 

112.  Upon  the  death  of  a  plaintiff,  his  exe- 
cutor may  be  substituted  as  plaintiff  upon  ex 
parte  suggestion  and  proof  of  the  deatn,  and 
no  notice  thereof  to  defendants  in  default  is 
necessary.  Such  substitution  does  not  re- 
quire an  amendment  of  the  complaint, 
though  all  subsequent  proceedings  should  be 
in  the  name  of  the  substituted  party ;  and  a 
judgment  in  favor  of  the  substituted  execa- 
tor  18  supported  by  the  order  of  substitution, 
without  any  amendment  of  the  complaint,  or 
any  service  of  the  amendment  upon  any  of 
the  defendants.  (Kittle  v.  Bellegarde,  86 
Cal.  556.) 

113.  On  the  death  of  the  plaintiff,  the  oonrt 
may,  by  an  ex  parte  order,  substitute  his  rep- 
resentative as  plaintiff.  (Taylor  v.  Western 
Pac.  R.  R.  Co.,  45  Cal.  323.) 

Cited  86  Cal.  661. 

114.  The  practice  is  well  settled  in  this 
state,  in  case  of  the  death  of  a  party  to  an  ac- 
tion, to  allow  the  substitution  of  his  legal 
representative  to  be  made,  upon  suggestion 
of  the  death,  and  on  an  ex  parte  motion 
showing  the  appointment  and  qualification  of 
the  executor  or  administrator  of  the  estate  of 
the  deceased  party.  (Campbell  v.  West,  93 
Cal.  653.) 

115.  It  is  regular  and  ptroper  to  suggest  the 
death  of  a  party  to  an  action  in  any  court  and 
at  any  stage  of  the  proceedings.  And  the 
death  of  a  party  occurring  before  the  appeal 
taken  may  oe  shown  in  this  court  by  aflSdavit 
of  the  fact.    (Judson  v.  Love,  35  Cal.  463. ) 

116.  The  death  of  a  party  pendente  lite 
should  be  made  known  by  suggestion  of  that 
fact  to  the  court,  and  the  action  continued  by 
order  of  the  court  against  the  representative 
of  the  party  deceased,  of  which  he  must  be 
duly  notified  before  ne  can  be  affected  by 
further  proceedings  in  the  action.  (Judson 
V.  Love,  36  Cal.  463.) 

117.  Where  the  plaintiff  in  an  action  died 
before  trial,  and  a  subseouent  order  for  judg- 
ment contained  a  recital  as  follows:  "This 
action  having  been  continued  in  consequence 
of  the  death  of  the  plaintiff,  by  his  executor, 
Samuel  Webb,  and  the  jury  having  found  a 
verdict  for  plaintiff,*'  and  ttien  awanled  judg- 
ment in  favor  of  the  plaintiff,  held,  that  the 
recital  sufficiently  showed  a  suggestion  of  the 
death  of  the  original  plaintiff  and  a  continu- 
ance or  revival  of  the  cause  in  the  name  of 
the  executor.  (Gregory  v.  Haynes,  21  Cal. 
443.) 

118.  The  continuance  of  the  name  of  a  de- 
ceased plaintiff  instead  of  that  of  his  executor, 
in  a  ]uc(gment  rendered  after  the  substitution, 
is  an  error  of  form  only,  and  does  not  make 
the  judgment  void.  (Gregory  v.  Havnes,  21 
Cal.  443.) 

Cited  23  Cal.  410;  distinguished  44  Cal.  285. 

119.  The  allegation  of  the  representative 
capacity  of  a  substituted  executor  or  adminis- 
trator may  be  made  by  way  of  amended  com- 
plaint, and  need  not  be  pleaded  by  supple- 
mental complaint,  nor  need  the  all^^tion  be 
so  full  as  in  an  original  complaint  by  an  exe- 
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cntor;  but  though  made  insuffidently,  it 
Benres  the  purpose,  having  been  filed  by  leave 
of  the  court,  when  taken  in  connection  with 
the  judgment,  of  showing  that  the  action  was 
continued  in  the  name  of  the  executor  or  ad- 
ministrator, which  must  be  presumed  to  have 
been  preceded  by  a  proper  suggestion  of  the 
death  of  the  original  party,  and  satisfactory 

groof  of  the  appointment  and  qualification  of 
is  legal  representative.    (Campbell  v.  West, 
93  CaL  653.) 

120.  In  an  action  to  recover  judgment  on  a 
promissory  note,  the  suggestion  of  the  death 
of  the  defendant,  and  the  substitution  of  his 
administrator,  and  the  continuance  of  the  suit 
against  him,  subjects  the  proceedings  to  such 
rules  of  the  Probate  Act  as  are  applicable  to 
proceedings  for  the  collection  of  claims  against 
an  lestate  of  a  deceased  person.  (Myers  v* 
Mott,  29  Cal.  369.) 

121.  If  a  party  dies  during  the  pendency  of 
an  action,  and  his  executors  are  substituted, 
a  personal  judgment  <cannot  be  rendered 
against  them;  but  the  judgment  must  be 
made  payable  in  the  due  course  of  adminis- 
tration.   (Atherton  v.  Fowler,  46  Gal.  323.) 

122.  If,  pending  an  action,  one  of  the  de- 
fendants dies,  and  on  plaintiff's  motion  his 
executor  is  substituted  as  defendant  in  his 
place,  and  no  notice  of  this  fact  is  served  on 
the  executor,  and  he  does  not  appear  or  an- 
swer, or  adopt  the  answer  of  his  testator  as 
his  own,  and  the  testator  is  named  in  the 
judgment,  the  rights  of  the  executor  are  not 
affected  by  the  trial  and  ludgmeut,  and  a 
judgment  rendered  is  a  nullity,  so  far  as  he 
18  concerned*  (McCreery  v.  Sverding,  44 
Gal.  284.) 

Doubted  64  Gal.  82. 

123.  If  the  defendant  dies  after  the  service 
of  summons  and  the  levy  of  an  attachment  on 
his  i)roperty,  and  before  judgment,  and  the 
administrator  is  substituted,  and  the  action 
continued  against  him,  the  court  cannot  ren- 
der a  judgment  enforcing  the  lien  of  the  at- 
tachment by  a  sale  of  the  attached  property, 
and  an  application  of  ^he  proceeds  to  the 
satisfaction  of  the  demand.  (Myers  v.  Mott, 
29  Cal.  359.) 

Cited  69  Cal.  517. 

124.  Where  a  respondent  diesi  pending  an 
appeal  a  motion  by  his  personal  representa- 
tives for  its  dismissal  will  not  be  entertained 
until  they  have  been  substituted  in  the  su- 
preme court  in  his  place.  A  substitution  in 
the  lower  court  is  not  sufficient.  (Lyons  v. 
Roach,  72  Cal.  85.) 

125.  An  objection  that  the  record  upon  ai>- 
peal  does  not  show  that  the  executors  of  a  de- 
ceased defendant  were  substituted  in.  his 
place  is  obviated  by  the  filing  in  this  court  of 
a  certified  copy  of  the  order  of  substitution. 
(Pacific  Paving  Go.  v.  Bolton,  97  Cal.  8.) 

126.  Where  one  of  the  parties  to  the  action 
dies,  pending  an  appeal,  against  whom  a 
separate  personal  judgment  haa  been  ren- 
dered, 'from  which  neither  part^  has  ai>- 
pealed,  and  it  appears  that  he  is  in  no  way 
interested,  in  the  ai>peal  taken,  nor  is  his 
presence^  or  that  of  his  representative,  neces- 
sary to  a  full  determination  of  the  matters 


before  the  appellate  court,  the  appeal  will 
proceed  without  a  substitution  of  such  partv. 
(Davies  Henderson  Lumber  Co.  v.  Gottschalk, 
81  Cal.  641.) 

127.  The  presumption  that  an  executor,  who 
is  continued  as  a  party  plaintiff  in  the  court  be- 
low by  an  amended  complaint,  was  duly  sub- 
stituted on  motion  in  the  court  below  after  a 
reversal  of  the  cause  is  not  inconsistent  with 
the  substitution  of  the  same  party  as  an  ad- 
ministrator pending  the  appeal,  whether  such 
substitution  ui>on  appeal  was  or  was  not  a 
clerical  error.  The  misnomer  or  misdescrip- 
tion of  the  plaintiff's  representative  capacity 
is  immaterial,  and  could  not  operate  to  the 
injury  of  the  defendant.  (Campbell  v.  West, 
93  Gal.  653.) 

128.  Where,  in  an  action  by  J.  against  L. 
and  others,  L.  died  after  verdict  rendered  for 
defendants,  and  thereafter  J.  moved  for  anew 
trial,  without  suggestion  made  of  the  death 
of  L.,  or  a  substitution  of  his  successors  in  in- 
terest, and  appealed  from  the  judgment  ren- 
dered on  the  verdict  and  an  order  denying  a 
new  trial,  held,  that  all  said  proceedings,  ex- 
cept the  rendition  of  judgment  upon  said  ver- 
dict, were  void,  and  that  the  appeal  as  to  L. 
should  be  dismissed.  (Jndson  v.  Love,  85 
Cal.  463.) 

Cited  40  Cal.  96. 

129.  The  death  of  a  party  pending  an  ai>- 
peal  does  not  render  the  judgment  of  the  ap- 
pellate court  void,  although  there  was  no  sub- 
stitution of  hia  representatives.  (Phelan  v. 
Tyler,  64  Cal.  80.) 

Cited  67  Cal.  134. 

130.  Where  appeal  was  taken  and  perfected 
after  death  of  appellant,  held,  that  tnere  was 
no  authority  for  prosecuting  the  cause  in  the 
name  of  the  deceased ;  but  that  all  proceed- 
ings should  have  been  stayed  until  the  execu- 
tor or  administrator  could  by  su^estion  have 
been  made  a  party.  ( Sanchez  v.  Roach,  5  Cal. 
248.) 

Cited  35  Cal.  248. 

PARTITION. 

I.  Object  of. 

II.  Right  to;  What  Subject  of; 
III.  Must  be  of  Entire  Tract. 
IT.  Partition  by  Acts  of  tlie  Parties. 
T.  Authority  of  Agent  to  Make  Under 
Power  of  Attorney. 

TI.  By  Suit. 

1.  Nocture  of  and  JumdicHon  Over* 

2.  Partie$, 

3.  Pleadings  in, 

4.  Jury  Trial. 

5.  Wluit  may  he  Tried  in, 

6.  IHeclaimer;  Dismissal. 

7.  Judgments  and  Interlocutory  Decrees* 

8.  Manner  of  Making  Partition;  Referees 

or  Receivers;  Allotment  of  Interest, 
Agreement  Concerning. 
OL  Sale  When  Ordered;  Joint  Sale  on 
Separate  Suits. 

10.  Effect  of  Partition  Where  Land  has 

been  ieased, 

11.  Costs;  New  Trial;  Appeal. 
Compelling  accounting  for  rents  and  profits 

in.    See  Cotenancy,  128. 
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Ck)nveyanoe  by  trustees  to  beneficiary  be- 
'  fore  partition  made.  See  Trusts  and  Trustees, 
256. 

Easement  on.    See  Easements,  61,  et  seq. 

Action  for  and  action  to  enforce  trust,  con- 
solidating.   See  Consolidation,  2. 

I.  Object  of. 

1.  The  object  of  a  partition  of  the  property 
itself  among  tenants  in  common  is  to  enable 
each  party  to  obtain  the  title  to  and  the  use 
for  all  future  time,  in  severalty,  of  some 
definite  portion  of  the  property  owned  in  com- 
mon.   (McUilliyray  v.  Evans,  27  Gal.  91.) 

n.  Right  to;  yfhskt  Subject  of. 

2.  Mere  desire  of  one  of  tenants  in  common 
is  sufficient  to  authorize  courts  to  dissolve  the 
relations  existing  between  them.  (Bradley  y. 
Harkness,  26  Cal.  69.) 

3.  Right  of  x)artition  existing  in  cotenant 
may  be  exercised  at  any  time,  and  may  result 
in  the  loss  to  the  grantee  of  the  particular 
parcel  conveyed  to  him.  (Stark  v.  Barrett,  15 
Cal.  361.) 

Cited  36  Cal.  587,  594,  695. 

4.  Under  the  Code  of  Civil  Procedure  (sec- 
tions 762,  769)  a  tenant  in  common  who  has 
never  been  in  the  occupancy  of  the  land  can 
maintain  a  suit  in  partition  against  a  cotenant 
whose  possession  is  adverse  and  hostile.  The 
proceeding  in  partition  is  one  in  which  the 
rights  of  all  parties  may  be  fully  inquired 
into  and  finally  determined.  (Martm  v. 
Walker,  68  Cal.  690.) 

Cited  91  Cal.  423 ;  7  Wash.  37. 

5.  Action  for  partition  may  be  maintained 
by  owner  of  equitable  title.  Such  a  title  is  real 
property,  and  an  estate  of  inheritance,  which 
may  descend  or  be  conveyed  by  the  owner ; 
and  as  legal  and  equitable  remedies  may  be 
had  in  the  same  case,  the  owner  of  the  equi- 
table title  to  an  undivided  interest  in  land  may 
sue  to  establish  his  right,  and  to  obtain  a  par- 
tition of  the  common  estate.  (Watson  v. 
Sutro,  86  Cal.  500.) 

Cited  91  Cal.  423. 

6.  Water  flowing  in  ditch,  and  owned  by 
tenants  in  common,  cannot  be  mechanically 
partitioned.  The  only  partition  which  a  court 
can  make  which  will  definitely  and  perma- 
nently end  disputes  of  tenants  in  common  in 
water  used  for  mining  purposes,  is  to  order  a 
sale  and  a  distribution  of  the  proceeds.  (Mc- 
Gillivray  v.  Evans,  27  Cal.  91.) 

Cited  59  Cal.  263,  264. 

Water  ditch,  partition  of.  See  Water- 
courses, 189. 

Action  between  husband  and  wife  for.  See 
Husband  and  Wife,  I,  6,  f. 

Mining  claims,  partition  of.  See  Mines  and 
Mining,  476,  et  seq. 

Surviving  partner  may  have  partition  of 
firm  realty.    See  Partnership,  58,  et  seq. 

Sheriff  levying  on  common  property  cannot 
make  partition.    See  Cotenancy,  174. 

Homestead,  partition  of.  See  ABsignmenta 
for  Benefit  of  Creditors,  VI,  2. 

Spanish  grant,  partition  of.  See  Mexican 
Lands,  I,  18. 

Power  to  order  where  mortgagee  in  posses- 
sion.   See  Marriage  and  Divorce,  226. 


III.  Mnst  be  of  Entire  Tract. 

7.  Partition  among  tenants  in  common 
should  be  made  of  entire  tract.  One  tenant 
in  common  cannot  have  partition  of  a  part 
only  of  the  entire  common  property,  and 
have  his  entire  interest  located  in  this  part. 
(Sutter  V.  San  Francisco,  36  Cal.  112.) 

Cited  64  Cal.  580. 

8.  A  judgment  for  the  partition  of  seyeral 
tracts  of  land  cannot  be  piecemc^  as  to  any 
one  tract,  and  the  reversal  of  the  judgment 
as  to  one  tract,  upon  appeal  of  such  of  the  de- 
fendants as  have  appeared,  sets  aside  the 
whole  judgment  as  to  such  tract  as  against  a 
defendant  against  whom  a  judgment  by  de- 
fault had  been  entered.  (Reinhart  v.  Ljugo, 
86  Cal.  396.) 

IT.  Partltloii  by  Acts  of  tlie  Parties. 

9.  Parol  partition  of  land  owned  in  com- 
mon could  he  made  in  California  before  the 
adoption  of  the  common  law;  but  the  agree- 
ment for  such  partition  should  be  satisfacto- 
rily proved,  and  each  tenant  in  common  should 
have  assigned  to  him,  and  enter  upon  and  pos- 
sess, a  specific  part  of  the  land  in  severalty. 
(Elias  V.  Verdugo,  27  Cal.  418.) 

Cited  55  Cal.  66. 

10.  A  parol  partition  of  land  may  be  made 
by  co-owners  under  the  Mexican  law,  as  well 
as  by  tenants  in  common  under  the  common 
law.     (Long  v.  Dollarhide,  24  Cal.  218.) 
Cited  27  Cal.  426 ;  55  Cal.  66. 

11.  Agreement  between  two  tenants  in  com- 
mon, by  which  each  waives  and  renounces  in 
favor  of  the  other  his  claim  to  specific  tracts, 
may  relate  to  the  allotment  to  be  made  upon 
partition.    (Davis  v.  McGrew,  82  Cal.  135.) 

12.  Parol  agreement  for  partition  does  not 
constitute  legal  title.  It  is  only  an  equity,  of 
which  a  part}r  cannot  have  the  benefit  in  an 
action  of  partition  without  pleading  it.  (Gates 
V.  Salmon,  46  Cal.  361.) 

13.  A  parol  agreement  to  partition  land, 
made  by  the  tenants  in  common  who  own  it, 
does  not  bind  the  tenants  in  common  who 
are  married  women,  and  own  their  undivided 
interests  as  separate  property.  The  above 
rule  has  its  origin  under  the  statute  of  1850, 
requiring  the  wife's  sale  of  her  separate  prop- 
erty to  l^  in  writing,  signed  by  both  her  and 
her  husband.  (Gates  v.  Salmon,  46  Cal. 
861.) 

14.  Owner  of  undivided  part  is  necessary 
party  to  any  partition ;  and  an  agreement  for 
partition  in  which  he  did  not  join  is  void. 
(Hill  V.  Den,  54  Cal.  6,  23.) 

15.  Such  agreement  will  not  be  enforced  in 
equity  against  the  tenants  in  common  who 
are  not  married  women,  for  the  consideration 
for  the  undertaking  on  their  part  was  the 
undertaking  on  the  part  of  all  the  parties, 
and  the  agreement  ought  not  to  be  enforced 
against  one  unless  it  can  be  enforced  against 
all.    (Gates  v.  Salmon,  46  Cal.  361.) 

16.  A  contract  entered  into  by  several  par- 
ties owning  land  in  common  for  a  partition  of 
the  same  must  bind  all  the  tenants  in  com- 
mon, or  it  binds  none.  (Gates  v.  Salmon,  46 
Cal.  361.) 

Cited  54  Cal.  23;  90  Cal.  457. 
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17.  It  ifl  essential  to  the  yalidity  of  a  parol 
partition  of  land  that  it  shall  he  fully  exe- 
cuted and  followed  up  by  a  several  possession 
by  the  parties  or  their  grantees.  Accordingly, 
a  parol  agreement  for  partition  held  to  be 
void,  because  of  such  a  character  that  it 
could  not  have  been  followed  by  such  a  pos- 
session as  the  law  makes  essential  to  its  valid- 
ity.   (Lanterman  v.  Williams,  55  Cal.  60.) 

18.  In  order  to  uphold  a  parol  partition, 
under  both  the  Spanish  and  common  law,  it 
must  satisfactorily  appear  that  there  was  not 
only  an  agreement  to  make  the  partition,  bui 
that  the  same  was  fully  executed  and  fol- 
lowed up  by  a  several  possession,  by  either 
the  parties  themselves  or  their  grantees. 
.Long  V.  DoUarhide,  24  Cal.  218.) 

19.  Unexecuted  verbal  agreement  between 
joint  proprietors  of  land  for  the  division 
thereof  according  to  certain  boundaries  is  not 
binding.  Until  executed,  either  party  may 
rescind  the  agreement.  (WoodbecK  v.  Wild- 
ers,  18  Gal.  131.) 

20.  By  the  terms  of  a  deed  of  partition,  in 
which  a  number  of  tenants  in  common  were 
named  as  ]>arties,  each  party  conveyed  his 
interest  in  the  entire  premises  to  the  others, 
in  consideration  of  a  conveyance  to  him  by 
the  others  of  a  certain  specified  portion.  The 
deed  was  not  signed  by  all  the  parties  named 
in  it.  Held,  that  the  dee<l  was  inoperative, 
and  the  attempted  partition  null  and  void. 
CEmeric  v.  Alvarado,  64  Oal.  529.) 

21.  Where  a  number  of  tenants  in  common 
were  parties  to  a  deed  of  partition,  by  the 
terms  of  which  each  party  conveyed  and  re- 
leased his  undivided  interest  in  the  whole 
premises  in  consideration  of  the  conveyance 
to  him  of  the  undivided  interests  of  the  others 
in  a  specified  portion,  and  the  deed  was 
signed  by  a  large  proportion  of  the  parties, 
but  not  by  all,  held,  that  as  a  conveyance 
it  was  void  as  to  those  who  did  sign,  and  that 
they  still  retained  their  interests  as  tenants 
in  common  in  the  whole  tract.  (Tewksbury 
v.  O'Connell,  21  Cal.  60.) 

22.  Where  a  deed  of  partition  is  invalid  as 
a  conveyance,  by  reason  of  its  nonexecution 
by  some'  of  those  who  are  parties  to  it,  it  may 
become  effectual  by  the  parties  taking  and 
holding  in  severalty  in  pursuance  of  its  terms, 
and  dealing  with  their  respective  portions  as 
if  owne<l  in  severalty,  but  such  acts  of  ratifi- 
cation do  not  operate  to  make  the  deed  a 
valid  conveyance,  but  only  by  way  of  estop- 
pel or  as  a  determination  of  boundaries,  and 
only  upon  the  interests  of  those  performing 
them.  A  party  who  signed  the  deed  is  not 
estopped  from  maisting  upon  its  invaliditv  by 
reason  of  any  acts  of  ratification,  either  of  the 
others  who  aid  execute  or  of  those  who  faile<i 
to  execute.  (Tewksbury  v.  O'Connell,  21 
Cal.  60.) 

Cited  64  Cal.  574,  577,  579,  580;  10  Nev.  134. 

28.  Where  Guedici,  Boots,  and  others,  own- 
ers of  a  tract  of  lard  in  common,  entered  into 
a  partition  agreement,  according  to  which 
commissioners  were  to  divide  the  land  so  as 
to  allow  Boots  to  retain  a  certain  portion  then 
in  his  possession,  but  the  commissioners  in 
carrying  out  the  agreement,  by  a  mistake  in 
running  the  line  agreed  upon,  cut  off  a  portion 


of  Boots'  share,  and  gave  it  to  Guedici,  and 
the  partition  deeds  executed  between  the 
parties  followed  the  lines  of  the  commission- 
ers, and  the  mistake  was  not  discovered  until 
afterwards,  held,  in  ejectment  by  Guedici 
i^ainst  Boots  for  the  strip  so  by  mistake  cut 
on  of  his  portion,  that  the  facts  constituted  a 
good  equitable  defense,  and  that  upon  being 
properly  set  up  and  proved  Guedici  could  not 
recover.    (Guedici  v.  Boots,  42  Cal.  452.) 

24.  Where  a  partition  agreement  fixed  upon 
a  certain  line  as  dividing  off  the  interest  of 
one  of  the  parties,  but  in  carrying  out  the 
agreement  a  mistake  was  made  in  running 
this  line  so  as  to  cut  a  portion  of  the  land  it 
was  agreed  he  should  have,  and  the  mistake 
was  carried  into  the  partition  deeds,  and  not 
discovered  until  afterwards,  held,  that  the 
proceedings  did  not,  under  the  circumstances, 
become  a  **  finality,"  but  that  the  party  was 
entitled  to  relief  in  equity.  (Guedici  v.  Boots, 
42  Cal.  452.) 

25.  Deed  of  release,  conveyance,  and  parti- 
tion, providing  for  the  appointment  of  com- 
missioners to  make  partition  of  the  land 
therein  described,  according  to  certain  terms 
set  forth  in  the  deed,  and  also,  by  its  terms, 
providing  that  the  release  shall  take  effect 
upon  the  making  the  partition  and  report,  by 
the  commissioners,  of  a  map  of  the  partition, 
which,  together  with  the  deed,  is  to  be  handed 
over  to  one  F.,  who  is  to  file  the  same  for  rec- 
ord in  the  proper  office,  is  sufficient  to  estop 
a  party  thereto  from  controverting  the  deed. 
(Tewksbury  v.  Provizzo,  12  Cal.  20.) 

Cited  64  Cal.  574,  575,  577,  579. 

26.  On  the  happening  of  the  event,  the  deed 
became  effectual  as  a  partition  and  release. 
When  parties  go  into  a  partition  of  property 
upon  certain  terms  and  conditions,  each  to 
receive  a  several  portion  of  a  common  estate, 
tlie  instrument  of  partition,  founded  upon 
mutual  releases,  itself  is  such  affirmation  of 
interest  and  title  on  the  part  of  each  as  to 
estop  him  to  deny  that  he  did  have  interest 
and  ownership  in  the  premises ;  and  the  re- 
lease and  conveyance  of  his  interest  to  his 
parceners  is  evidence  of  title  in  his  grantees 
which  he  cannot  dispute.  (Tewksbury  v. 
Provizzo,  12  Cal.  20.) 

27.  Where  such  commissioners,  in  pursuance 
of  a  contract  of  a  portion  of  the  parties  ex- 
ecuting such  deed,  allotted  to  one  G.,  who  was 
not  a  party  to  the  deed  of  partition  and  release, 
one  hundred  acres,  and  where  tlie  defendant 
claimed  through  the  parties  executing  such 
contract,  and  both  contract  and  deed  were 
upon  record  at  the  time  of  defendant's  pur- 
chase, held,  that  the  defendant,  in  con- 
templation of  law,  had  notice  of  such  contract 
of  his  predecessors  and  vendors,  and  that  he 
is  bound  by  it.  (Tewksbury  v.  Provizzo,  12 
Cal.  20.) 

28.  If  one  of  several  tenants  in  common 
conveys  to  a  party  a  portion  of  the  land  de- 
8cril)ed  by  metes  and  bounds,  and  an  amicable 
partition  is  afterwards  made  in  which  sucli 
portion  is  conveyed  by  deed  to  the  grantor, 
such  grantor  does  not  acquire  any  new  title  to 
such  portion  which  he  can  assert  against  his 
grantee.    (Wade  v.  Deray,  50  Cal.  376.) 

29.  W^hen  a  stipulation  or  contract  is  made 
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between  the  parties  pending  a  salt  for  parti- 
tion, which  provides  for  the  partition  of  the 
lands  involved  in  the  case,  and  also  for  the 
partition  and  conveyance  of  other  lands  not 
so  involved,  and  which  is  an  entire  contract, 
its  terms  being  dependent,  it  is  error  for  the 
court  to  select  and  rule  upon  a  portion  of  the 
contract  and  disregard  other  portions  of  it. 
(Bank  of  Healdsburg  v.  Hitchcock,  76  Gal. 
489.) 

SO.  A  contract  between  A  and  B,  tenants  in 
common  in  a  tract  of  land,  by  which  it  is 
agreed  that  B*s  interest  in  the  land  shall  be  a 
certain  amount  in  excess  of  what  he  otherwise 
owned,  and  that  B  shall  extinguish  all  claim 
of  title  in  the  land  set  up  by  0  by  procuring 
O's  deed  (0  then  asserting  an  interest  in  the 
land  claimed  by  A),  and  that,  after  certain 
other  events  transpire,  a  division  of  the  land 
shall  take  place  between  the  contracting  par- 
ties, according  to  the  contract,  and  deeds  be 
exchanged,  is  not  fulfilled  by  B  by  having 
procured  &a  deed  before  the  contract  was 
made,  nor  by  procuring  G's  deed  to  himself, 
unle^^s  he  Uien  conveys  to  A*  (Porter  v. 
Atherton,  82  Gal.  416.) 

31.  The  fact  that  G  had  no  valid  title  to  any 
of  the  land  does  not  excuse  B  from  procuring 
a  conveyance  from  him  to  A  after  the  contract 
was  made,  before  B  can  go  into  equity  to 
enforce  a  specific  performance*  (Porter  v. 
Atherton,  32  Gal.  416.) 

Possession  of  ootenant  is  not  notice  of  agree- 
ment for.    See  Notice,  II,  3,  b. 

Gontract  for  partition  and  exchange.  See 
Specific  Performance,  169. 

T.  Authority  of  Afr^nt  to   Kako   Under 
Power  of  Attorney. 

32.  Power  of  attorney  which  authorises  at- 
tomev  to  sell  lands  of  the  constituent,  and  to 
do  whatever  is  necessary  to  carry  the  power 
into  execution,  does  not  authorize  the  attor- 
ney to  make  partition  of  lands  in  which  the 
constituent  has  an  interest  as  tenant  in  com- 
mon.   (Borel  V.  Rollins,  30  Gal.  408.) 

33.  If  an  attorney  in  fact,  whose  power  does 
not  authorize  him  to  make  partition  of  Ihe 
lands  of  his  principal,  makes  such  partition, 
the  principal  may  afterwards  give  effect  and 
confirmation  to  the  partition  by  the  execution 
of  deeds  of  conveyance,  which  necessarily  rec- 
ognize the  partition  as  of  legal  vaudity. 
(Borel  V.  Rollins,  30  Gal.  408.) 

YI.  By  Suit. 
/.  Matun  of  and  Jurisdiction  Orer. 

34.  The  proceeding  for  partition  is  a  special 
proceeding,  and  the  statute  prescribes  its 
course  and  effect,  and  though,  after  jurisdic- 
tion has  attached,  errors  in  the  course  of  the 
cause  cannot  be  collaterally  shown  to  impeach 
a  judgment,  yet,  so  far  at  least  as  the  rights 
of  mfants  are  involved,  the  court  has  no  ju- 
risdiction, except  over  the  matter  of  partition. 
(Waterman  v.  Lawrence,  19  Gal.  210.) 
Gited  66  Gall  35. 

35.  The  probate  court  never  had  jurisdiction 
to  make  partition  of  real  estate,  except  in  the 
course  of  the  settlement  of  the  estates  of  de- 
ceased persons,  and  for  the  purpose  of  distri- 


bution to  the  heirs  or  devisees  of  such  estates, 
and  never  had  jurisdiction  over  the  interest  of 
any  persons  who  m^ht  be  tenants  in  oommon 
with  the  estate  or  its  distributees,  and  who 
did  notderaign  their  title  through  the  estate. 
The  district  court  only  had  jurisdiction  to 
make  partition  in  such  case,  and  under  sec- 
tion 760  of  the  Gode  of  Givil  Procedure  migiit 
ascertain  and  determine  the  interests  of  the 
original  cotenants  and  make  partition  between 
them,  and  might  allow  the  heirs  of  the  dece* 
dent,  at  their  request,  to  remain  tenants  in 
common  of  the  portion  allotted  to  his  estate, 
subject  to  administration  and  final  distribn  tion 
thereof.    (Richardson  v.  Loupe,  80  Gal.  490.) 

Suit  is  equity  proceeding.  See  Receivers,  9, 
et  seq. 

S,  Parti—. 

86.  Parties  to  partition  soit  are  all  actors, 
or  plaintiffs,  each  aeainst  each  and  all  others. 
(Senter  v.  De  Bernal,  38  Gal.  637,  cited  53  OaL 
370;  Reed  v.  Allison,  61  GaL  461.) 

37.  In  an  action  for  the  partition  of  land  it 
is  not  necessary  to  join  as  parties  either  a  per- 
son to  whom  one  of  the  cotenants  had  at- 
tempted to  convey  an  easement,  nor  a  former 
cotenant,  who,  in  the  previous  conveyance  of 
his  interest  in  the  common  property,  had  at- 
tempted to  create  an  easement  by  reservation 
to  himseU.  (Pfeiffer  v.  Regents  of  University 
of  Galifomia,  74  Gal.  156.) 

38.  In  partition,  all  the  tenants  in  oommon 
should  be  made  parties.  One  tenant  in  com- 
mon, who  owns  an  undivided  interest  con- 
sisting of  a  certain  quanti^,  cannot  have 
partition  by  making  the  original  holder  of 
the  whole  tract  sole  defendant,  when  he  haa 
sold  divers  parts  thereof  to  various  persons, 
but  retains  more  than  the  quantitj  to  which 
the  plaintiff  in  the  partition  suit  is  entitled. 
All  the  grantees  of  the  original  owner  should 
be  joined  as  parties.  (Sutter  y.  San  Fran- 
cisco. 36  Gal.  112.) 

Gited  54  Gal.  23. 


39.  Section  4  of  the  Practice  Act,  which 
quires  that  actions  should  be  brought  in  the 
name  of  the  real  party  in  interest,  applies  to 
actions  for  partition,  and  a  proper  construc- 
tion of  the  provisions  of  section  264,  taken  in 
connection  with  sections  268,  278,  and  293  of 
the  act,  requires  that  the  holder  of  special 
tract,  by  conveyance  from  one  of  the  tenants 
in  common,  as  well  as  the  cotenants  of  his 
^antor,  should  be  made  a  party  to  such  ac- 
tion.   (Gates  V.  Salmon,  35  Gal.  576.) 

Gited  36  Gal.  116;  91  GaL  423;  95  Gal.  276. 

40.  Persons  who  have  purchased  lots  or 
blocks  in  severalty  from  all  cotenants,  and 
whose  properties  are  not  included  in  the  land 
to  be  partitioned,  are  neither  necessary  nor 
proper  parties  to  the  partition  suit.  (Kich- 
ardson  v.  Loupe,  80  Gal.  490.) 

41.  In  an  action  of  partition,  the  bringing 
in  of  new  parties,  ailing  that  they  have  or 
claim  an  interest  in  the  subject  matter  of 
partition,  is  an  amendment  in  matter  of 
substance,  requiring  service  of  the  amend- 
ed complaint  upon  a  defaulting  defendant. 
(Reinhart  v.  Lugo,  86  Gal.  395.) 

Parties  in  partition  suit  by  surviving  part- 
ner.   See  Partnership,  59* 


PARTITION,  VI,  2-7. 


2177 


Wife,  when  necessary  party  in.  See  Hus- 
band and  Wife,  506. 

Appearance  of  general  guardian  for  infant 
gives  jurisdiction.    See  post,  88;  Infancy,  87. 

Misjoinder  in  not  prejudicial,  when.  See 
Appeals,  2053. 

Summons,  necessity  of  on  bringing  in  new 
parties.    See  Parties,  81, 

42.  Oomplaint  in  partition  which  sets  forth 
every  particular  required  by  the  chapter  on 
partitions,  and  sets  out  not  only  the  interests 
of  the  original  cotenants,  but  also  the  interests 
of  the  respective  heirs  of  a  deceased  cotenant, 
is  sufficient  to  give  the  court  jurisdiction  to 
make  partition.  ( Richardson  Y.Xoupe,  80  Gal. 
490.) 

43.  The  oomplaint  in  partition  must  set 
forth  specifically,  so  far  as  known  to  the  plaint- 
tLEf ,  the  interests  of  all  persons  in  the  prem- 
ises sought  to  be  partitioned,  and  if  the 
defendant  has  two  deeds,  each  purporting  to 
convey  an  undivided  two-thirds  of  the  prop- 
erty, and  one  of  them  was  given  as  a  substi- 
tute for  the  other,  that  fact  must  be  averred, 
and  if  not  avenred,  the  plaintiff  cannot  prove 
it.    ( Miller  v.  Sharp,  48  Oal.  304. ) 

Cited  87  Gal.  556. 

44.  A  complaint  in  an  action  for  i>artition 
must  aver  that  the  cotenants  hold  and  are 
in  possession  of  real  property  as  joint  tenants 
or  as  tenants  in  common,  in  which  property 
one  or  more  of  them  have  an  estate  of  inherit- 
ance, or  for  life  or  lives,  or  for  years ;  and  if 
these  averments  are  not  made,  it  does  not 
Btate  facts  sufficient  to  constitute  a  cause  of 
action.  (Bradley  v.  Harkness,  26  Oal.  69.) 
Cited  9  Or.  86. 

46.  In  a  suit  for  partition,  if  the  complaint 
fails  sufficiently  to  state  the  oriein,  nature,  or 
extent  of  the  interest  of  the  plaintiff,  objec- 
tion should  be  presented  by  demurrer.  If  not 
taken  in  that  mode  it  is  waived.  (Broad  v. 
Broad,  40  Gal.  493.) 

46.  In  an  action  for  partition,  if  the  court 
finds  that  the  parties  hold  and  are  in  posses- 
sion of  real  property  as  joint  tenants  or  as 
tenants  in  common,  in  which  one  or  more  of 
them  have  an  estate  of  inheritance,  or  for 
life  or  lives,  or  for  years,  the  partition  should 
be  made,  although  the  findings  may  also  show 
that  the  plaintin,  in  his  complaint,  has  incor- 
rectly set  forth  the  title  or  interest  of  the 
parties,  or  of  one  or  more  of  them,  in  the 
land.    (De  Uprey  v.  De  Uprey,  27  Gal.  829.) 

47.  In  a  complaint  to  obtain  partition  of 
land,  a  general  allegation  that  **  the  premises 
cannot  be  divided  by  metes  and  bounds  with- 
out prejudice  "  is  sufficient,  without  an  alle- 
gation of  the  facts  upon  which  the  plaintiff 
relies,  to  obtain  a  particular  mode  of  par- 
tition.   cDe  Uprey  v.  Be  Uprey,  27  Oal.  329.) 

48.  Oomplaint  in  partition  is  good  which  is 
silent  upon  subject  of  the  mode  of  partition. 
(I>e  Uprey  v.  De  Uprey,  27  Oal.  329.) 

Surplus  allegation  as  to  conveyance.  See 
Pleading  and  Practice,  66. 

4i  Jury  Trial. 

49.  In  an  action  for  a  partition  it  was  op- 
tional with  tlie  court  to  submit  or  not  the 
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issues  of  fact  to  a  jury,  and  its  refosal  to  sub- 
mit them  could  not  be  reviewed  by  this  court. 
(Lorens  Y.Jacobs,  59  Oal.  262.) 

5.  Wiiat  may  6s  TriBd  in* 

50.  Under  our  practice  any  question  affect- 
ing ri^ht  of  plaintiff  to  a  partition,  or  the  rights 
of  each  and  all  of  the  parties  in  the  land,  mav 
be  put  in  issue,  tried,  and  determined  in  suen 
action.  (De  Uprey  v.  De  Uprey,  27  Oal.  329.) 
Gited  32  Oal.  294:   33  Gal.  465,  468;   35  Gal. 

597;  53  Gal.  871;  58  Gal.  593,  594;  64  OaL 
618. 

51.  If,  between  parties,  disputes  exist  as  to 
their  rights  or  interests  in  any  respect,  such 
disputes  may  be  litigated  and  determined. 
(Morenhout  v.  Higuera,  32  Oal.  289.) 

Gited  33  Oal.  465,  468;  35  Oal.  598;  64  Oal. 
629;  68  Gal.  76. 

52.  It  is  competent  to  try  title  in  an  action 
for  partition  of  lands.  (BoUo  v.  Navarro,  33 
Gal.  459.) 

Gited  58  OaL 594;  68  Oal.  76;  7  Wash.  87. 

53.  Parties  may  assert  any  title  that  they 
may  have,  legal  or  equitable,  in  an  action  of 
partition,  and  a  full  equitable  title  is  a  perfect 
title,  which  may  be  enforced  in  such  an  action, 
although  limitation  may  have  run  against  an 
action  for  specific  performance  of  the  contract 
to  compel  a  conveyance.  (Luco  v.  De  Toro, 
91  Gal.  405.) 

54.  In  an  action  for  partition,  the  plaintiff 
cannot  foreclose  a  mortgage  which  he  holds 
on  defendant's  interest  in  the  property,  and 
cut  off  defendant's  equity  of  redemption  by  an 
absolute  sale  as  in  partition.  (Bradley  v. 
Harkness,  26  Oal.  69.) 

6*  Diaciaimer;  DiamiBaal. 

55.  In  an  action  of  partition,  a  defendant 
cannot  claim  that  the  action  be  dismissed  as 
to  him,  on  the  ground  that  his  answer  dis- 
claims any  interest  in  the  land,  unless  he  has 
made  the  disclaimer  in  absolute  and  uncon- 
ditional terms.  (De  Uprey  v.  De  Uprey,  27 
Gal.  329.) 

56.  A  defendant  in  partition  is  not  entitled 
to  have  action  dismissed  by  reason  of  the 
force  and  effect  of  any  defense  which  he  may 
set  up  in  his  answer.  (De  Uprey  v.  De 
Uprey,  27  Gal.  329.) 

Gked  68  Gal.  76. 

Dismissal  of  action  under  compromise,  con- 
clusiveness.   See  Dismissal,  tt2. 

7.  Judgment  and  interiocutory  Decreea. 

57.  In  action  for  x)artition  only  one  inter* 
locutory  decree  or  judgment  is  provided  for 
by  the  Gode  of  Oivil  Procedui*e.  Under  sec- 
tion 760  the  court  may,  as  preliminary  and 
ancillary  to  the  judgment,  and  as  an  aid  in 
reaching  it,  ascertain  and  determine  the 
shares  and  interests  respectively  held  by  the 
original  cotenants,  and  cause  a  partition  to  be 
msude  as  if  such  original  cotenants  were  the 
sole  parties  in  interest.  It  must  then  pro- 
ceed to  adjudge  and  determine  the  share  or 
portion  of  each  party  to  the  cause.  An  inter- 
locutory decree  or  judgment  may  then  be 
made  and  entered  which  shall  adjudge  and 
clearly  set  forth  the  rights  and  shares  of  each 
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of  the  partiee  to  the  action.  These  ahaiee 
mast  be  so  specified  and  declared  in  the  de- 
cree that  the  referees  who  may  be  appointed 
to  make  the  partition  may  aivide  and  allot 
the  several  prions  to  each  of  the  jMirties 
without  haying  to  determine  any  question  of 
title.  All  such  Questions  must  ue  determined 
by  the  court.  (Emeric  y.  Alyarado,  64  Cal. 
629.) 

68.  Order  of  court  for  a  partition  of  lands, 
or  for  a  sale  in  case  a  partition  cannot  properly 
be  made,  is  not  a  final  judgment  in  an  action 
for  partition.  Thej  are  to  be  succeeded  by  a 
judgment  confirmmg  the  partition  or  sale. 
(Hastings  y.  Cunningham,  86  Oal.  648.) 

60.  If  tenants  in  common  own,  some  in  lee, 
others  a  life  estate,  and  the  deed  creating  the 
life  estate  giYss  the  remainder  to  such  chil- 
dren and  the  lawful  issue  of  deceased  chil- 
dren of  the  person  owning  the  life  estate  as 
shall  be  livinff  when  the  life  estate  terminates, 
a  judgment  <»  partition,  made  before  the  life 
estate  terminates,  should  not  fix  the  quantity 
of  interest  of  those  claiming  the  remainder. 
8uch  judgment  sufficiently  protects  those 
claiming  the  remainder,  if  it  allots  the  life 
estate,  subject  to  the  rifht  of  those  holdingin 
remainder.   (Began  y.  McMahon,  41  Oal.  €79.) 

90.  When  it  ii  uncertain  to  whom,  and  in 
what  proportions,  a  remainder  may  descend, 
after  tne  termination  of  a  life  estate,  a  judg- 
ment in  partition,  made  before  the  life  estate 
terminates,  should  not  ascertain  the  interest 
of  those  holding  in  remainder.  (Began  y. 
McMahon,  41  oSl  679.) 

61.  Effect  of  judgment  in  partition  la  to  be 
determined  by  our  statuta  and  not  hr  the  com- 
mon law.  (Morenhout  y.  Higuera,  28  OaL  889. ) 
Cited  4  Or.  867. 

68.  The  interloeutoTY  decree  In  an  action  for 
partition  establishes  tne  relatiTS  rights  of  the 
parties  thereto  in  the  tract  of  land  sought  to 
be  partitioned,  and  the  final  judgment  therein, 
ooimrming  the  report  of  the  referee  in  parti- 
tion, is  a  condusiTe  determination  ui)on  all 
the  parties  as  to  whatever  title  or  claims  to 
the  land  they  had  at  the  time  of  the  rendition 
of  the  judgment,  and  precludes  them  from 
subsequentlY  asserting  any  right  or  claim  to 
the  land  which  they  acquired  prior  to  the 
rendition  of  the  judgpnent,  though  such  right 
or  claim  was  not  asserted  or  disclosed  in 
the  action.  (Christy  y.  Spring  Valley  Water 
Works,  97  Cal.  81.) 

68.  A  new  adverse  title  acquired  bv  the  de- 
fendant nending  an  action  of  partition,  after 
answer  nled,  and  before  the  interlocutory  de- 
cree, ii  conclusiveljr  adjudsed  by  that  decree, 
which  fixes  the  rights  of  the  parties,  as  to 
title  or  claim  held  by  them,  as  of  its  date; 
and  such  titie,  though  acquired  after  close  of 
the  evidence,  could  only  oe  asserted  by  way 
of  amendment  to  the  answer  in  the  partition 
suit,  so  as  to  permit  it  to  be  proven  in  that 
suit  before  the  interlocutory  decree  was  ren- 
dered. (Christy  v.  Spring  Valley  Water 
Works,  84  Cal.  641.) 
Cited  97  Cal.  28. 

64.  In  proceedings  by  cotenants  for  a  parti- 
tion of  real  propertv,  whether  a  partition  is 
to  be  ordered  or  a  sale  directed,  it  is  indispen- 


sable that  a  decree  interiocntory  In  its  dkt 
acter  be  first  entered,  definitely  asoertainbif 
the  rights  and  interests  of  the  respective  par^ 
ties  in  the  subject  matter.    ( Lorens  y.  JaoolM» 
68  Cal.  84.) 
Cited  64  Cal.  618;  80  Cal.  168. 

66.  On  an  appeal  from  an  interlocutory  de- 
cree in  partition,  the  court  will  not  anticipate 
difficulties  that  may  present  themselves  to  the 
commissioners  in  mahngthe  partition,and  lay 
down  rules  for  their  gmdance,  until  the  con- 
tingencies of  the  case  require  it.  (Qatee  y. 
Salmon,  46  Cal.  361.) 

66.  If  there  is  error  in  an  interiocntory  de- 
cree in  partition^  it  moat  be  corrected  by  mo- 
tion for  a  new  trial  or  by  an  appeaL  Clonomy 
V.  Allen,  46  Cal.  119.) 

67.  The  whole  scope  and  tenor  of  tfaa  ptoyI- 
sions  of  tlie  act  relating  to  partition  of  taadn 
show  that  the  intention  was  to  make  the  one 
judgment  of  partition  final  and  oonclnsiYe  osl 
all  persons  interested  in  the  property  or  any 
part  <^  it  of  whom  the  court  could  acquire 
jurisdiction.  Such  actions,  both  in  reapect  to 
the  modes  of  procedure  prescribed  and  the 
remedies  inrovided,  partake  mors  fully  of  the 
rules  and  principles  <^  equity  than  those  of 
law.    ((^ates  v.  Salmon,  86  CaL  676.) 

Cited 68  Cal.  871:  66  CaL  36;  68 CaL  604;  64 
Cal.  619,  689;  90  CaL  467;  91  CaL  428;  95 
Cal.  276. 

68.  A  judgment  in  an  action  lor  partition  ie 
binding  and  conclusive  as  to  title  upon  all  the 
parties  who  are  served  with  summons  or  ap» 
pear,  and  a  bar  to  a  new  action.  (Moreohont 
Y.  Higuera,  82  CaL  289.) 

Cited  68  CaL  76. 

69.  The  final  judgment  in  parti tiien  opermles 
as  an  adjudication  as  to  the  cotenancy  and 
unity  of  possession  of  the  parties  from  its  date* 
and  not  from  the  date  of  the  interlocutory 
decree,  and  a  party  to  the  proceedings  cannot 
avail  himself  of  any  adverse  possession  be- 
tween the  date  of  the  interlocutory  decree  and 
the  date  of  the  final  decree.  (Christy  v.  Spring 
Valley  Water  Works,  97  Cal.  21.) 

70.  The  final  judgment  in  partition  is  aloo  a 
conclusive  determination  between  the  partiee 
to  the  action  that  they  were  tenants  in  com- 
mon of  the  land  in  controversy  according  to 
their  respective  rights,  and  that  until  the  final 
partition  there  hail  existed  between  theno.  a 
unity  ol  possession  of  the  land  parti tioned* 
and  no  aoiverse  possession  thereof  bv  either 
cotenant  as  against  the  other;  and  if,  at  the 
commencement  of  the  action,  one  of  the  de- 
fendants therein  was  holding  the  land  in  ad- 
verse possession,  but  had  not  held  it  long 
enough  to  ripen  into  a  title,  the  bringing  <x 
the  suit  suspended  the  running  of  the  statate 
of  limitations,  and  prevented  the  acquisition 
of  a  title  bv  prescriDtion  while  the  suit  was 

SBuding,  which  would  impair  the  judgment 
nally  rendered  in  the  partition  suit.   (Cnristy 
V.  Spring  Valley  Water  Works,  97  CaL  21.) 

71.  A  judgment  in  partition  ii  oondusiYe 
upon  all  the  parties  thereto  as  to  whatevar 
title  or  claim  tney  had  to  the  land  at  the  time 
of  the  rendition  of  the  judgment.  (Christy  Y. 
Spring  Valley  Water  Works,  68  CaL  78.) 
Cited  97  Cal.  28. 
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72.  Judgment  iti  partition  from  which  no 
appeal  has  ever  been  taken  is  binding  and 
conclusive  upon  all  the  iwrties  to  iU  (Mc- 
Brown  v.  Dalton,  70  Oal.  89,  94.) 

73.  Where  a  decree  of  partition  of  certain 
land,  alleged  to  form  part  of  the  estate  of  a 
decedent,  is  rendered  by  the  probate  court,  a 
|>arty  thereto  ia  estopped  from  afterwards  as- 
serting any  other  title  derived  from  the  dece- 
dent adverse  to  that  of  his  cotenants  under  the 
decree.    (Burroughs  v.  De  Gouts,  70  Gal.  361.) 

74.  If  the  complaint  in  partition  avers  that 
a  defendant  has,  or  claims  to  have,  some  inter- 
est in  the  land,  which  interest  is  unknown  to 

Slaintiff,  and  a  summons  is  served  on  such 
efendant,  and  he  fails  to  appear,  and  the 
judgment  does  not  ^ive  such  defendant  any 
interest,  it  is  res  adjudicata,  and  estops  him 
Irom  recovering  in  a  new  action.  (Morenhout 
T.  Higuera,  32  Gal.  289.) 
Cited  86  Gal.  116;  88  Gal.  642;  68  Oal.  871;  68 
Oal.  694. 

76.  The  decree  of  a  court  of  first  instance,  by 
which  certain  lands  claimed  under  a  Mexican 
grant  were  partitioned  between  the  grantees, 
who  took  and  held  possession  in  accordance 
with  the  decree,  is  no  defense  to  an  action  for 
the  partition  of  a  portion  of  the  lands  subse- 
quently confirmed  and  patented  to  the  grant- 
ees as  tenants  in  common.  (Mound  ^ty  L. 
A  W.  Assn.  v.  Philip,  64  Oal.  498.) 

76.  Valid  decree  in  partition  severs  unity  of 
possession^  and  each  tenant  in  common  be- 
comes entitled  by  the  judgment  to  the  exclu- 
sive possession  of  that  part  of  the  premises 
which  is  allotted  to  him,  and  ia  concluded  as 
to  all  rights  in  other  parts,  irrespective  of  the 
adverse  possession  of  sncn  parts  under  the 
statute  01  limitations  bv  those  to  whom  thev 
were  allotted.  (Richaroson  y.  Loupe,  80  Gal. 
490.) 

77.  Judgznent  in  partition  confers  no  new  or 
additional  title  upon  the  parties ;  it  ascertains, 
awards,  and  allots  to  eacn  his  interest ;  tJiere- 
by  the  common  possession  which  each  had  in 
the  ranch  before  the  rendition  of  the  judg- 
ment becomes  several  and  distinct,  the  unity 
of  possession  is  severed,  and  each  becomes 
entitled  by  the  judgment  to  the  exclusive  pos- 
session of  that  part  of  the  ranch  whidi  was 
allotted  to  him.  (McBrown  v.  Dalton,  70  Oal. 
89  94.) 

Oited'80  Oal.  608. 

78.  A  judgment  in  partition  has  no  other 
effect  than  to  sever  the  unity  of  possession, 
and  does  not  vest  in  either  of  the  cotenants 
any  new  or  additional  title  in  the  respective 
parcels  set  off  to  each,  and  an  amicable  par- 
tition, effected  by  an  interchange  of  deeds^ 
produces  the  same  result.  (Wade  ▼•  Beray, 
60  Oal.  376.) 

Cited  64  Gal.  496;  68  Oal.  76;  80  Oal.  608;  10 
Or.  90. 

79.  No  one  of  parties  to  judgment  is  entitled 
to  right  to  land  allotted  to  another  or  to  con- 
trol the  legal  title  to  it,  except  as  he  may 
derive  such  a  right  from  some  conveyance  of 
the  title,  or  agreement  for  the  transfer  of  the 
title,  by  way  of  sale  or  in  trust  executed  by 
him  or  those  to  whom  the  allotment  has  been 
made.    (McBrown  v.  Dalton,  70  Oal.  89, 96.) 


80.  The  fact  that  a  decree  in  partition  is 
rendered  by  consent,  and  with  more  apparent 
haste  than  usual,  is  no  indication  of  mud,  if 
there  is  no  apparent  injustice  in  the  decree, 
and  the  proceedings  are  not  in  conflict  with 
the  statute,  and  nothing  is  done  which  the 
parties  had  not  full  power  to  agree  to,  and  the 
court  had  not  full  power  to*  decree  and  do. 
(Richardson  v.  Loupe,  80  Gal.  490.) 

81.  In  partition  it  is  erroneous  to  adjudge 
that  persons  who  have  been  made  parties  to 
the  action  own  interests  in  the  land,  in  the 
absence  of  any  allegations  in  the  pleadings 
showing  such  ownerahip.  (Gates  v.  Salmon, 
46  Gal.  361.) 

82.  Such  error  can  be  remedied,  on  the 
return  of  the  cause  to  the  court  below,  by 
permitting  answers  to  be  filed  by  such  parties 
setting  up  their  interests,  but  the  answers 
must  set  up  only  the  interests  the  court  found 
they  owned.    (Gates  v.  Salmon,  46  Oal.  361.) 

83.  A  judgment  entered  in  an  action  of  par- 
tition, that  one  of  the  defendants  is  the  owner 
in  fee  of  all  the  land  described  in  the  com- 
plaint, is  not  erroneous  because  the  answer 
admits  he  is  a  tenant  in  common  where  the 
record  shows  that  an  amended  answer  was 
filed  alleging  exclusive  ownership.  (liver- 
more  V.  Webb,  66  Oal.  489.) 

84.  A  judgment  in  a  partition  suit  is  conclu- 
sive as  an  estoppel  upon  all  parties  thereto, 
and,  though  erroneous,  cannot  be  attacked 
collaterally.  (Linehan  y.  Hathaway,  64  OaL 
261.) 

86.  In  an  action  for  the  partition  of  a 
rancho,  certain  of  the  defendants  alleged  in 
their  answer  that  they  were  the  owners  in  fee 
of  the  whole  rancho,  and  the  court,  having 
found  that  allesation  to  be  true,  rendered 
judgment  accordingly^  in  favor  of  those  de- 
lenaants.  In  an  action  of  ejectment  for  a 
parcel  of  the  lands  of  the  rancho,  brought  by 
one  of  the  defendants  in  the  partition  suit, 
and  against  i>ersons  who  were  parties  to  that 
action^  or  claimed  title  under  them,  the  judg- 
ment m  that  action  is  admissible  in  evidence 
to  prove  title  in  the  plaintiff  in  the  action  of 
ejectment,  and  is  conclusive  upon  that  issue 
in  respect  to  the  title  held  or  claimed  by  the 
parties  to  that  action  at  the  time  of  its  com- 
mencement. (Hancock  v.  Lopes,  68  Gal.  362.) 
Gited  66  Oal.  491 ;  68  Oal.  694 ;  20  Or.  104. 

Effect  of  reversal  of  judgment  as  to  one 
tract.    See  ante,  HI. 

Judgment  in,  conclusiveness.     See  Ease 
ments,  63. 

Infant  may  set  aside  judgment  in.  See  In- 
fancy, 66. 

Findings  contrary  to  admissions  in  plead- 
ings.   Sc^  Findings,  210. 

8.  Kanifr  of  Making  ParHt/oa;  Hofonea  or  Ro- 
coiron;  Allotmont  of  Intoroat,  Agroomont 
Coneoming. 

86.  The  appointment  of  referees  in  actions 
for  partition  is  governed  by  the  general  pro- 
vi^ons  of  the  Fractice  Act,  and  can  only  be 
made  upon  the  a^preement  of  all  parties,  ex- 
cept in  cases  falhng  within  the  provisions  of 
section  183  of  the  acU  (Hastings  v.  Gunning- 
ham,  36  Oal.  649.) 
Gited  6  Ool.  216. 
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87.  It  is  erroneous  for  the  court  to  order  a 
reference  for  the  purpose  of  trying  all  the 
issues  in  an  action  for  partition,  in  which 
there  is  a  party  whose  name  is  unknown,  and 
whose  consent  cannot,  therefore,  be  procured ; 
and  all  proceedings  thereon  must  faU.  (Hast- 
11^^  V.  Cunningham,  S5  CaU  549.) 

88.  Under  section  797  of  the  Code  of  Givil 
Procedure,  the  court  may  appoint  a  single 
referee  to  make  partition  bj  consent  of  tne 
parties.  A  decree  in  partition  reciting  such 
consent  is  not  objectionable  because  certain  of 
the  parties  were  minors,  if  the  record  shows 
that  they  appeared  by  general  snardian.  Such 
guardian,  having  express  authority  under  sec- 
tion 795  of  the  Ckxie  of  Ciyil  Procedure  to  con- 
sent to  partition  without  action,  may  also 
fldye  the  consent  required  by  section  797  of  the 
Code  of  Civil  Procedure,  in  an  action  for  par- 
tition in  which  he  is  authorised  to  appear  for 
the  minors.  (Richardson  v«  Loupe,  80  Gal* 
490.) 

89.  Referees  appointed  in  proceedings  in 
partition  to  take  evidence  and  report  facts 
affecting  the  title  before  the  interlocutory  de- 
cree act  judicially,  and  must  give  notice  to  the 
parties  and  an  opportunity  for  hearing;  but 
referees  appointed  to  make  partition  after  the 
interlocutory  decree,  whose  sole  duty  it  is  to 
apportion  and  allot  the  land  between  the  co- 
tenants  according  to  their  respective  interests 
as  determined  by  the  court,  and  to  report  their 
proceedings  to  the  court,  are  not  required  to 
report  any  valuation,  nor  are  the  parties  en- 
titled to  any  hearing  before  them ;  out  if  the 
justice  of  their  allotment  is  questioned,  it 
must  be  contested  before  the  court.  (Richard- 
son V.  Loui>e,  BO  Cal.  490.) 

New  referees  in  place  of  those  resigned. 
See  Reference,  93. 

Commissioner  in,  execution  wiU  issue  in 
favor  of.    See  Executions,  4. 

Execution  for  commissioner's  fee  must  issue 
in  five  years.    See  Executions,  22. 

90.  Where  a  tenant  in  common  of  a  grow- 
ing crop  is  in  the  sole  jKMsession  thereof,  and 
denies  the  rieht  of  his  cotenant  to  any  part 
thereof,  and  threatens  to  sell  the  entire  crop 
and  appropriate  the  proceeds  to  his  own  use, 
the  cotenant  may  maintain  an  action  for  the 
partition  of  the  crop.  In  such  an  action,  a 
receiver  pendente  ate  may  be  appointed. 
(Baughman  v.  Reed,  75  Cal.  319.) 

Receiver,  appointment,  of  in*  See  Receiv- 
ers, 17,  et  seq. 

Receiver,  review  of  appointment  of.  See 
Certiorari,  84. 

Expenses  of  receiver.    See  post,  106. 

91.  In  an  action  for  partition  by  one  tenant 
in  common  of  lands  granted  his  coteuants, 
where  the  tenants  have  severally  made  valu- 
able improvements  on  distinct  portions  of  the 
lands  sought  to  be  partitioned,  the  court,  by 
way  of  interlocutory  decree,  ordered  "that 
there  be  set  off  to  the  several  parties  such 
portions  of  the  premises  as  will  include  their 
respective  improvements;  provided  always, 
that  the  rights  or  interests  of  neither  of  the 
other  parties  be  prejudiced  thereby."  Held, 
that  tne  order  declared  the  propcar  rule  to 
govern  in  such  cases,  and  that  the  judgment 
would  not  be  disturbed  unless  the  rule  had 


been  departed  from.    (Seale  v.  Soto,  85  CU. 

102.) 

Cited  90  Cal.  454. 

Improvements  made  by  grantee  of  coten- 
ant.   See  Cotenancy,  42. 

92.  Cn  a  partition  of  land  held  by  tenants 
in  common,  if  one  of  them  has  a  homestead 
claim  on  it,  his  undivided  inUu^st  will  be  aet 
apart  to  satisfy  the  homestead  claim,  not  to 
exceed  five  thousand  dollars  in  value.  (Hig- 
gins  V.  Higgins,  46  Cal.  259.) 

93.  Where  commissioners  failed  to  divide 
and  allot  some  marsh  land,  a  part  of  the  tract, 
and  where  no  proof  was  offered  that  this  land 
was  of  any  value,  or  that  the  division  made 
was  affected  in  any  manner  by  the  failure  to 
divide  or  allot  it,  or  that  the  allotments  made 
would  in  any  de^^ree  have  been  affected  by  the 
allotments  of  this,  or  that  any  injury  resulted 
to  sjij  one  interested  in  consequence  of  this 
omission,  and  where  important  rights  have 
vested  under  the  partition,  this  court  woold 
not  be  warranted  in  holding  the  action  of  the 
commiBsioners  void  because  of  the  failure  to 
divide  and  idiot  the  marsh  land.  (Tewksborj 
V.  Provino,  12  Cal.  20.) 

94.  Where  it  appears  in  an  action  for  the 
partition  of  lands  that  individual  tenants  in 
common,  owning  undivided  interests  in  the 
land  sought  to  be  partitioned,  have  sold  the 
whole  01  particular  parts  ot  the  land  de- 
scribed by  metes  and  bounds  or  other  sufficient 
description,  and  executed  a  deed  of  convey- 
ance, purporting  to  convey  the  whole  title  to 
ttke  piurticular  part  sold,  to  the  purchaser  in 
severalty,  the  specific  tracts  conveyed  should 
be  allotted  in  several t]r  to  the  grantees  thereinp 
and  charged  respectively,  in  proportion  to 
their  value,  to  the  shares  and  interests  of  the 
granting  ootenants,  where  it  can  be  done  with- 
out material  injury  to  the  rights  of  the  oo- 
tenants not  joinmg  in  the  deeds.  (Emeric  v. 
Alvarado,  90  Cal.  444.) 

95.  Section  764  of  the  Gode  ol  Chnl  Pro- 
cedure, regulating  the  allotment  in  severalty 
of  specific  parcels  conveyed  by  one  or  moie 
coteuants,  in  an  action  for  the  partition  of 
lands,  is  merely  affirmator^  of  the  common 
law,  and  not  introductory  of  a  new  rule  of  law, 
and  is  applicable  to  conveyances  of  specific 
parcels  made  prior  to  its  enactment  (Em- 
eric V.  Alvarado,  90  Cal.  444.) 

96.  A  suit  in  partition  under  the  code  is  in 
its  nature  equitable,  and  the  court  in  the  de- 
cree, proceeding  to  do  what  is  equitable  and 
proper,  will  not  only  allot  to  a  cotenant  that 
part  of  the  common  land  upon  which  he  has 
erected  valuable  improvements,  but  will  also 
set  apart  to  him  any  specific  tract  which  he 
has  undertaken  to  convey  in  severalty,  so  that 
his  grantee  may  have  that  which  is  justly  hii», 
if  it  can  be  done  without  material  injury  to 
the  rights  and  interests  of  the  other  coten- 
ants.  (Emeric  v.  Alvarado,  90  Cftl.  444.) 
Cited  95  Cal.  276. 

97.  Where  various  coteuants  sold  fractional 
undivided  interests  in  specific  tracts  out  of 
Uie  common  land,  and  executed  deeds  pur* 
porting  to  convey  the  interests  of  the  grantors 
m  tiie  spedfic  tracts  to  the  purchasers  in  fee, 
the  grantees  should  be  allotted  merely  the 
share  of  the  grantors  in  the  tract  specified 
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wbieh  the  deeds  purported  to  ooiiTeir,  and  not 
the  whole  tract  in  Beyeralty.  (fimeric  ▼• 
Alvarado,  90  Gal.  444.) 

98.  A  covenant  of  warranty,  in  a  oonyey- 
ance  of  fractional  undivided  interest  by  a 
cotenant,  attaches  merely  to  the  interest 
which  the  deed  purports  to  convey,  and  will 
not  sustain  an  aUotment  of  the  whole  tract  in 
severalty.    (Emeric  v.  Alvarado,  90  OaL  444.) 

99.  Where  one  of  several  tenants  in  com- 
mon, after  her  interest  in  the  common  land 
had  been  exhausted  by  previous  conveyances, 
conveyed  a  spedfio  parcel  of  the  common 
land,  containing  three  hundred  acres,  and  at 
the  same  time  and  as  one  transaction,  the 
grantee,  who  also  had  no  title  to  the  land 
conveyed,  reconvened  to  the  grantor  oat  of 
the  parcel  a  specific  piece  of  twenty-seven 
acres,  the  fact  that  the  first  grantee  subse- 
quently acquired  an  ondividM  eighty-acre 
interest  in  the  common  land  does  not  render 
such  interest  liable  to  be  applied  in  making 
good  and  filling  the  deed  lor  twenty-seven 
acres,  under  the  rule  stated  in  section  764  of 
the  Code  of  Oivil  Procedure*  (Emeric  v. 
Alvarado,  90  OaL  444.) 

100.  Where  the  grantee  of  an  undivided  in- 
terest in  a  specific  tract,  portion  of  a  larger 
tract,  executed  a  deed  purporting  to  convey 
the  specific  tract,  but  wmch  was  further 
descnoed  as  being  the  same  land  derived 
from  his  grantor,  l;^  the  deed  which  conve]^ 
to  him  the  undivided  interest  in  the  specific 
tract^  which  was  all  the  interest  he  owned  at 
the  time  of  his  deed,  such  deed  only  conveys 
his  undivided  interest  in  the  specific  tract,  and 
does  not  carry  the  whole  specific  tract  in 
aeveralty,  nor  fall  within  the  rule  stated  in 
section  764  of  the  Oode  of  Oivil  Procedure  for 
the  allotment  in  severalty  of  a  specifio  tract 
■old  by  metes  and  bounds  out  of  the  common 
land.    (Emeric  v.  Alvarado,  90  Gal.  444.) 

101.  A  deed  of  a  specific  tract  of  land 
described  by  metes  and  bounds,  parcel  of  a 
laiger  tract  owned  by  several  as  tenants  in 
common,  whidi  is  executed  bjr  one  of  the 
tenants  who  owns  an  interest  in  the  whole, 
conveys  only  his  undivided  interest  in  the 
tract  descritied,  and,  in  partition,  the  grantee 
of  such  specific  tract  is  entitled  to  have  his 
imdivided  interest  in  the  specific  tract  set  off 
to  him,  if  it  can  be  done  without  iniury  to 
the  original  tenants  in  common  who  aid  not 
unite  in  the  deed.  The  heirs  and  assigns  of 
such  grantee  are  entitled  to  the  same  relief, 
((jtetes  V.  Sahnon,  46  OaL  861.) 

102.  In  making  a  partition,  the  convevance 
of  such  specific  tract  may  be  disregardea,  if  it 
be  found  necessary  to  do  so  in  order  to  make 
a  just  allotment  of  the  lands  among  those 
who  own  undivided  interests  and  did  not  join 
in  the  deed,    ((jtetes  v.  Salmon,  46  Gal.  861.) 

108.  Pending  a  suit  for  the  partition,  the 

Slaintiff  convened  his  interest,  except  a  speci- 
ed  portion  reserved  to  himself,  to  the  de- 
fendants, a  committee  of  trustees  acting  for  a 
league  of  certain  tenants  in  common  of  which 
the  plaintiff  was  a  member.  At  the  time  the 
defendants  consented  that  plaintiff  should 
have  set  off  to  him  Uie  portion  reserved. 
Subsequently  Uie  defendants  acquired  title  to 


the  undivided  interest  of  one  dates,  a  tenant 
in  common.  The  interlocutory  decree,  after 
determining  the  rentective  nshts,  adjudged 
that  the  interest  of  the  plaintiff  should  be  set 
off  to  him  within  the  reservation  in  his  deed 
to  defendants.  That  portion  of  the  ranch  con- 
tained three  thousand  one  hundred  and  thirty- 
eight  acres.  Eight  hundred  and  twenty-six 
acres  of  it  were  set  apart  to  the  plaintiff  as 
his  interest;  the  remainder  was  set  apart  to 
Ciatesas  his  interest;  while  the  interest  ac^ 
quired  by  the  defendants  under  their  deed 
irom  the  plaintiff  was  set  apart  to  them  in  a 
portion  of  the  ranch  wholly  outside  of  the 
reservation.  Held,  that  the  legal  title  ac- 
quired by  the  defendants  to  the  portion  of  the 
reservation  allotted  to  (jtetes  was  not  held  in 
trust  for  the  plaintiff.  (McBrown  ▼.  Dalton, 
70  OsL  88.) 

Partition  may  result  in  loss  of  particular 
interest  conveyed  to  grantee.    See  ante,  8. 

Fraud  in  excluding  right  of  way,  parol  evi- 
dence oL    See  Easements,  68. 

Mortgage  by  one  cotenant  to  another,  how 
adjusted.    See  Watercourses,  188. 

££foct  of  sale  of  specifio  tract  on  partition. 
See  Ootenancy,  66. 

Parties  claiming  under  one  tenant  not 
affected  by  judgment  against  another  when. 
See  AppM^ls,  2X02. 

Limitation  of  action  to  reform  partition  for 
mistake.    See  Statute  of  Limitations,  900. 

Agreement  to  withdraw  objection  to  con- 
firmation.   See  Oontracts,  179. 

9.  Sah  mhM  Ordwml;  JoM  Sdh  m  S^parat* 

Suit9. 

104.  As  a  rule,  the  Oode  of  Oivil  Ptooedure 

2[uires  partition,  and  the  party  asking  lor  a 
e  instMd  of  a  partition  has  the  burden  of 
proving  that  a  partition  cannot  be  made  with- 
outjmat  prejudice  to  the  owners.  (Mitchell 
V.  Cflme,  84  OaL  409.) 

106.  Whether  or  not  partition  of  placer 
mining  claims  can  be  made  without  great 
prejuaice  to  the  owners  is  a  question  of  fact, 
the  decision  of  which  is  not  to  be  aided  by 
judicial  notice  of  any  fact  or  circumstance 
not  proved;  and  if  the  evidence  is  substan- 
tially confiicting  as  to  whether  it  can  be  made 
without  great  or  anv  prejudice  to  the  owners, 
the  decision  of  the  lower  court  ordering  a  par- 
tition will  be  sustained  on  appeaL  (Mitch- 
eU  V.  Oline,  84  Gal.  409.) 

Oomplaint  for,  shows  sale  to  be  necessary, 
when.    See  Watercourses,  190. 

106.  Where  real  estate  and  personal  prop- 
erty thereon  respectively  are  owned  by  differ- 
ent parties,  and  are  considered  and  disposed 
of  by  the  court  in  two  separate  and  indepen- 
dent actions,  one  of  tiiem  being  for  a  parti- 
tion of  the  real  estate,  and  the  other  for  a 
sale  of  the  personal  property  and  a  division  of 
the  proceeds,  the  court  has  no  power  in  the 
action  for  partition  of  the  real  estate  to  link 
the  two  properties  together  in  an  order  for  a 
joint  sale,  or  l^  such  order  to  render  the  own- 
ers of  the  personid  property  answerable  for 
any  part  of  the  expense  incurred  by  a  receiver 
in  preserving  the  real  estate,  and  such  order 
of  Bale  is  wholly  void.  (Woodward  v.  Supe- 
rior Court,  95  Gal.  272.) 
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Water  cannot  be  partitioned  and  must  be 
Kid.    See  ante,  II. 

to.  Elhet    of  Partition   mhar*   Land  Aoa  6*«n 

107.  If  one  of  several  tenaata  in  common 
leaeee  a  portion  of  lUe  common  property  to  a 
tenant,  and  after  tlie  lease  is  made,  Buit  for 
partition  is  commenced,  and  a  decree  entered 
which  aatiigns  to  another  of  the  tenants  in 
common  the  lands  leated,  tlie  decree  does  not 
pass  to  tlie  latter  t!ie  rent  of  the  leased  land, 
unless  such  rent  falls  due  after  the  decree  is 
made.     (Mahonej  v.  Aiviso,  61  Cal.  440.) 

108.  If  one  of  several  tenants  in  common 
gives  a  lease  of  a  portion  of  the  common  prop- 
erty with  an  agreement  to  receive  a  portion 
of  the  crop  for  the  rent,  and  after  the  lease  is 
made  asuU  for  partition  is  commenced  and  a 
decree  of  partition  is  entered  in  which  the 
leased  land  is  assigned  to  another  of  the  ten- 
ants in  common,  the  decree  does  not  pass  to 
the  latter  the  portion  of  the  crop  to  be  re- 
ceived afl  rent,  nnleaa  it  is  barveeted  before 
the  decree  is  entered,  (Mahone^r  T.  Aarr«- 
cxtchea,  51  Cal.  429.) 

11.  Coats;  Mom  Trial;  kppoal. 

109.  Pendinit  an  action  for  tha  partition  of 

certain  land,  wherein  one  Gates  was  plainttS 
and  the  presrnt  defendants  were  defendants, 
Gates  conveyed  his  interest  in  the  land  to 
them.  By  the  decree  in  partition,  the  interest 
of  Gates  was  set  apart  in  severalty  in  bis 
name,  and  an  allowance  was  matle  to  him  for 
costs  incurred  for  the  common  benefit  of  all 
persons  interested  in  the  land.  The  costs  had 
not  been  paid  bv  him,  but  were  due  as  fees  in 
the  action  to  the  officers  who  had  rendered 
services  therein,  and  the  court  adjudged  par- 
ment  of  the  same  to  bim  for  their  benefit, 
Thia  action  ma  brooght  to  reooTV  the  ftmOQDt 


of  the  coats  dtie  to  th«  plaintiff  forhi«  aervioe* 
as  clerk  of  the  court  in  which  the  partition 
suit  was  brought.  Held,  that  under  acctiona 
796  and  T9S  of  the  Code  of  Oivil  Procedure,  the 
defendants  were  liable  for  the  costs,  and  that 
the  plaintiff,  as  the  party  beneficially  entitled 
thereto,  could  maintain  the  action,  (Wick^ 
sham  V.  Denman,  6S  Gal.  383.; 

110.  The  conveyance  bjr  Gates  was  made  in 
pursuance  of  an  agreement  between  him  and 
the  defendants,  whereby  they  assamed  pay- 
ment of  all  the  costs  which  would  be  charge- 
able upon  the  interest  conveyed,  and  expreesly 
agreed  to  taJce  it  subject  to  all  legal  costs 
chargeable  against  it.  Held,  ttiat  the  de- 
fendants  were  also  liable  for  the  eoeta  in  ques- 
tion under  this  agreemenL  (Wickeraham  T> 
Denman,  68  Cal.  S83.) 

111.  An  action  for  a  partition  of  real  estate 
is  as  completely  within  the  operation  of  the 
Practice  Act  as  any  other  civil  action  few 
the  conduct  of  which  rules  of  procedure  are 
therein  prescribed.  Sections  193  and  195  o( 
that  act  apply  to  a  motion  for  a  new  trial  in 
proceedings  on  partition.  (Tormey  v.  AUea, 
46  Cal.  119.) 

New  trial  may  be  had  in.    Bee  New  Trial,  8. 

Appealability  of  orders  and  decrees  in.  See 
Appeals,  n,  10. 

Appeal,  lime  for.    Bee  Appeals,  IT,  9. 

Appeals,  orders  and  decrees  in  partition, 
bow  presented  in.     Bee  Appeals,  Vli,  S6. 

Appeal  in,  who  mtist  be  served  vrith  notice. 
See  Appeals,  670,  672.  578. 

Bona  to  stay  execution  on  appeal.  See  Ap 
peals,  17fi3. 

Handamns  to  compel  fixing  of  stay  btmd  in. 
Bee  Appeals,  1792. 

Order  staying  proceedings  upon  appeal, 
modifying.     Bee  Appeals,  1757. 

Reviewing  aider  appointing  reoeiTer.  8e« 
Oerticnrl,U. 
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